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— 1839 ... *^ 

Ir. 

Jo. A T.-aL 

Joints and T^a Toiielie's Reports, Cbam'ery (Ireland), 3 vols., 



1811- 1810 

Ir. 

.To. Ex. Ir 

T. Jones’ Reports, ExrTusjuei' (Iii'Kind), 2 voLs., 1834 — 183S ... 

Ir. 

John. 

.lohn.son’s Reporbs. Ciianeery, 1 vob. 1858 — 1860 

Eng. 

John. A II 

Johnson and IJemniinf^’s Reports, Chancery, 2 vols., 1859 -1802 

Eng. 

J ur. 

Jurist Reports, 18 vols., 1837 — 1854 

Eng. 

Jur. N. S. 

Jurist Reports, Neu Siaies, 12 vols., 18.5.5 — 1867 

Eng. 

K. 

Kotze’s Reports of th<‘ llie)i Court of the Tran.svaa] Provinco 



1877 — 1881 

S. Af. 

IC. A C 

Keane and Drant’s lb*j^i.stration Cases, 1 vob, 1851 — 1862 

Eng. 

K. A J. . 

Kay and .lolin.son’s Ib porD, Ciianeery, 4 vols., 1854--- 1858 ... 

Eng. 

K. B. (pi(‘eed(‘d by date) 

Law Rerioits. Kinij^’s Bench Division, since 1900 (c.a., [1901] 2 


K. B.) 

Eng. 

Karnes, Diet. Dec. 

Kanx's, Dictionary of Decisions, Court of Ses.sion (Scotland), 


lob, 2 vots., 15I{) --]741 

Scot. 

Kame.s, liem. Dec. 

Kanies, Remarkable Di*clsions, Court of Se.ssion (Scotland), 



2 vols., 1710—17.52 

Scot. 

Kanit'S, S(‘l. Dec. 

Karnes. ScJect Decisions, (.'ourt of Se.ssion (Scotland), 1 vol., 



1752 - 1708 

Scot. 

Kay 

Kay’s Re[)orts, Chancery, 1 vob. 1853 — 1854 

bmg. 

Keb 

KebJe’s Report.s, fob, 3 vols., 1001 — 1077 

Keen’s Rejiorts, Rolls Court, 2 vols., 1830- 1838 

Eng. 

Ke('n 

Eng. 

Keil. 

Keilwey’s Reports, King’.s Bench, fob, 1 vol., 1327— 1578 

Sir John Kelynjj^’s Reports, Crown C.ases, fob, 1 vob, 1662 —1707 

W. Kelynge’s Reports, fob, 1 vob. Chancery, 1730 — 1732 ; 
King’s Bench, fob, 1731—1734 

Eng. 

Kel 

luig. 

Kel. \V 

Eng. 


Keny. 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753— 1759 ... 

iMlg. 

Keny. Ch. 

Chancery Cases in Vob II. of Kenyon’s Notes of Cases, 1753 — 1751 

ling. 

Kerr 

New Brunswick Reports (Kerr) ... 

Can. 
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Kilkcrran 

Kn. Ornb 

Knapp 

Knox 

Konst. &L W. Kal. App. 
Konst. Kat. Ajjp. 


Killvcrran's Decisions, Court of S<-ssion (Scot land), fol., 1 vol., 

17dK - 1752 

Knapf> an<l Oin bier’s Kl<*ction Cas<‘s, 1 vol., 1S34 — 1H,35 
Kna])p’M ib'ports, l^rivy Conneil, 3 vols., lS2b — lH3ti ... 

Knox’s lieports 

Konslain and Ward’s Keports of Hating Appeals, 1 vol., 1005) - 

1012 

Konstairi’s Deports of Dating Appeals, 2 vols., 1001— - 1008 ... 


L. & 0. ieru]). Idunk. ... 

1.. & O. icmp. Sugd. 

D. & Welsb. 

L. C. vt M. Caz. 

T.. t5. J 

K. C. h. J 

L. C. 11 

L. (1. K. 

L. J. Adin. 

L. J. J{('y 

K. .1. ( ’. C 

L. .T. C. P 

L. ,T. Cli. 

L. J. Kc'ol 

L, .1. Kx. 

1j. .1. Kx. Eq. 

E. J. K. B. or Q. B. .. 

E. J. M. C 

E. J. N. C 

1.. J. O. S 

L. J. J* 

E. J. 1*. & M 

E. J. P. C 

E. J. P. M. iA A. 

E. Jo 

E. E. H 

L. M. & P 

E. N 

L. IE A. A' E 

E. Jl. C\ C. P 

Tv. K. C. P 

E. JE Eq. 

E. IE lOxeh 

E. K. 11. i. 

E. E. Ind. App. 

L. K. Ind. App. Siipp, 
\A)1. 

E. JE Ir. 


E. IE P. A D. ... 
i:. E. P. C. 

E. E. Q. E. 

E. E. Q. B. 

E. E. Sc. A Div. 

L. T 

L. T. Jo. 

L. T. O. S. 

E. Th 

Lane 

Eat. 

Eaws. Eeg. Caa. 
Ed. Kayiri. 

Lo. A Ca. 
l^ach 

Iwee temp, ilard. 


TJoyd and Coold’s Eej>orts tfwp. Plunked t. Chancery (Ireland), 

1 vol., 1831 — 1830 

Eloyd and Ooold’s E(‘ports tern)}. Sugdf^n, Chancery (Ireland), 

1 vol., 1835 

Eloyd and Wedsby's CornriHncial and JMercantihi Ca.ses, 1 vol., 

1820 1830 

Tx)cal (’ourls and Municipal (Jazedlo 
Ix)w«‘r Canada Juri.st 
Jx)W(*r (’ana da Eaw Journal 
lx')vv<*i- ('anada E<‘poits 

Ivfjcal (lo\ernnient lEqiorts, 1002 (current) 

I^aw .brumal, Adniiiall y, 180,7 187.7 

I..aw .lournal, Eankruptcy, 1832 — 1880 ... 

Eaw Journal (County Courts Eeporteu*). 10 1 2— (current ) 

Eaw Journal, Coininon Ideas, ES31 — 1875 
I^iW JoiUTial, Chaneauy, 1831 — (current) 

Eaw .Toiu-nal, Ecclesiast i<‘al (’ases, ISOt) 1875 ... 
l^aw Journal, Exche(|u<‘r, 1831 -1875 

Eaw .Journal, Exch«‘(juer in Eepiity, 183.7 1811 ... . . 

Eaw Jo\irr>aI, King's l{<*nch or (^iK’en’s Pencil, 1831 --(current) 
Eaw Journal, Magistrates’ Ca.s<‘s, 1831 — 1800 ... 

Eaw Journal, Notes of (’ase.s, 1800— 1802 (from 1803, sf‘e I>aw 
Journal) ... 

Eaw Journal, Old Scra s, 10 \ols., Is22 18.31 ... 

Eaw .Journal, Pj-ohate, Oivorce and Admiralty, 1875 —(current ) 
Eaw .lourn.-d. Probate* and ISIatrimonial Cases, 1858 - 18.70, 

1800 1875 

Eaw .lournal, Priv> Conned. 180.7- (eurient) 

Eaw Journal, Jdobat^*, .Matrimonial atrd Admiralty, 1800 — 1805 
I jaw Journal Ne*\\spap«.‘r, 1800 - ((‘urrent) 

Eeader Jjaw lE'poits 

Eowndi's, Max\\ell, and Pollock’s E(‘i)oits, Pail Court and 
Practice, 2 vols., 1850 1851 

I^'gal News 

Eaw Ee])ort.s, Adndralty and Kceh-sia.stioal Ca.ses, d vols., 1805 
— 187.7 

Eaw lE'ports, Ci*own Ca.s<*s lE‘seiv<-d. 2 voE., 180.7 — 1875 
Eaw Eej)ort.s, (’ommon Pl<*;i^, 10 voE., 1805 1875 

Eaw E(*x»nrts, Ktpiity Case*'^. 20 \oE., 18(5.7 —1875 ... . . 

Eaw Ee‘])orts, J']xelu*(pu‘r, 10\()E., 180.7 — 187.7... ... . . 

Jjaw Eeports, J*)nglish and Irisli A^qx als and IVerage^ Claims, 
llou.se of Ijords, 7 aoE., 18()t5 1875 

IjIIW P('i)orls, Imlian .\])p(siE, Privy Council. 1873 — (current) 
Eaw E«*])orts, Inelia Apjieals Privy Conneil, Supxdementary 
^’olum(*, 1872 1873 

Ij/iw Peports (Iieland), Chairee'i'V and Common Kiw, 32 voE., 
1877— 1803 

Ij;iw Pc'ports, Probate ami Divorce*, 3 ve)E., 1805 — 1875 
J^iw Eeports, Privy (’enincil, 0 voE., 180.7 — 187,7 
Eaw Ee*]iorts, Que'e^n’s P(*neh, lO \ols., 1805 1875 

(^uelx'C He])ort.s, Qui*e*n’s Pe‘ncli ... 

Eaw Pe*XK)rts. Scotcli anel Divore*e Appeals, House ed IauxE 

2 vols., 18(50— 187.7 

I jRW Times Eeports, 1850 -(eurrent ) 

Law Time.s Ne*wspai>er, 1813 — (curre*nt) 

JjRW Times Eeports, Old Henries, 31 ^ols., 1813 — 1800 ... 

Ea Themis ... 

Tjane’s E(*port.s, Exchequer, fed., 1 vol., ]()05 101! 

Ijatcli’s Eeports, King’s Pencil, fed., 1 vol., 1025 —J02S 

Lawson’s lie^gist rat ion (di.ses, 1805 (e*uiTe*nt) ... 

lAird Pajunond’s Eeports, King’s Pe‘nch and Common Ple*a.s, 

3 vols., lOOd — 1732 

lA'igh and Cave’s Crown Case's Ee*serveel, 1 vol., 1801 18(55 ... 

lA'ach’s Crown Cases, 2 veds., 1730 — 181 1 

Sir G. IjOc’s Ecclesiastieal Judgme*nls, 2 \(ds., 17.72 - 1758 
T. Ivee’s Ca.st's letup. JIarilwieke, Kirrg's Pe'iie li, 1 \ol., 1733 - 
1738 


Scot. 

Eng. 

Aus. 


Eng. 

Eng. 


Ir. 

Ir. 

Eng. 
( 'an. 
('an. 
( 'an. 
( 'an. 
Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ihig. 

PnR. 

Eng. 
h.ng. 
Eng. 
Eng. 
S. Af. 

Png. 

Can. 

Eng. 

Eng. 

Kng. 

Eng. 

Eng. 


Eng. 

Eng. 


Eng. 


Ir. 
Eng. 
Eng. 
Eng. 
( 'an. 

Eng. 
Eng. 
J’hig. 
Eng. 
( 'an. 
Eng. 
Eng. 
Eng. 


Eng. 

Eng. 

Eng, 

Eng. 


Eng. 
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Reports included in this Work and their Abbreviations. 


Tx^P:. Kep. 
] 

Loon. 


Lev. 


Lew. C. C. 



JJb, Ass. 

l.illv 

Lift 

Lloyd, L. K. ... 
]dovd, Pr. (As. ... 

Loftl 

Long. A T. 

]x)rds .Journals ... 
Lud. K. (\ 

Lumit y, I*. L. (\ 
JiUsh. 

Lut 

Jjut. Peg. (\‘is. ... 
Lynd. 


IjOgal Reporter 
L<*gge\s lioports 

Leonard’s Reports, King’s Bench, Oominon Pleas and Exche- 
quer, fol., 4 parts, ir)ri2 — 1015 ... 

J.((‘vinz's Reports, King’s Bench and Common Pleas, fol., 2 vols., 

1000—1090 

Ix'win’s Crown CjLses on the Nort hern Circuit, 2 vols., 1822 --1S38 
Ia'y's Rej^orts, King’s Hench, f(»l., 1 vol., 1008 - 1020 

Liber A.ssisarum, \fiir Books, 1— 51 Edvv. Ill 

Lilly’s Reports and Pleadings of Cases in A.ssize, fol., 1 vol. ... 
Tdttleton’s Ib^ports, (Vmimon Pkvus, fob, 1 vol., 1(>27 — 1031 ... 
Lloyd’s List Law Reports, 1010 — (current) 

Lloyd’.s Reports of iVr/«* Ca.s<‘s, 10 vols., 1!M 1 102 I . . 

Lofi't’s R(‘ports, King’s Bench, fob, 1 vob, 1772 — 1771 
lx)ngfield and Town.send’s R<*ports, Exch{*quer (Ireland), 1 vnb, 

1811 — 1S12 

.Toiirii.ils of the IIous(‘ of Tjords ... 

Luder’.s tdection Ca.ses, 3 vols., 1781—1787 
Luinl(‘y's Poor Law Castes, 2 vols., 18.34 - 1812 
Lushingtmi’s RejKuJs, Admiralty, 1 \ob, l.S.'iO 1802 ... 

Sir E. Lutwyche’s Entri«‘.sand R(‘poi't.s, Common i3(“as, 2 vols., 

1082 -1701 

A. .1. Lulwyche’s Registration Cas<‘s, 2 \o]s., 1813 — 1853 
Lynd wood, Ih'ovineiale, fob, 1 vob 


M. 


M. & S 

M. & W. 

M. C.(' 

M. 0. H. 

M. 11. ( ’. R 

M. L. R. (Vob) K. R. or 

Q. B 

M. L. R. (Vob) S, C. ... 
M. M. Cius. 

Mac. 

Mac. A (1. 


Mac. 6c IL 

M‘Cle 

M‘Cle. A Vo. ... 
Macfarlam' 

Mad. cV Rob. ... 

Macpb. (Ct. of Sc'ss.) 

Mac(p 

Maer. 

Mad 

Madd 

Madd. A (i. 

IMadox 

IVladox, Exeli. 

Mag 

Man. AG. 

Man. A Ry. K. B. 

Man. A Ry. M. C. 
Man. L. J. 

Man. L. R. 

Man. R. Wood 

Mans. 

Mar. L. C. 

March 

Marr. 

Marsh. 

Marsh. 

Mayn. 

Meg. 


Menzie’s Reports of the Supreme (’ourl of the (7ape of (Joo«l 
llojie, 1828 —1850 

IMaule and Selw>’ii's Reports, King’s Than h, (5 vols., 1813 —1817 
M(M'son and Websby’.s R(‘ports, E.xcheqiK'r, 10 vols., 1830— 1817 
Mining Cominiss«on<‘r’s Ca.s< s 
JMontreal Condensed Reports 
yiadras High Court Rcqunts 

■Montreal I^aw Rei)orts, King's Bench or Qinsai's Bench 
i^lontreal f^aw Iteports, Superior Court ... 
jMartin’s Re]ioi-ts of Milling Cases ... . . 

IMaca.ssey's New Zealand Reports 

]\laenaghten a?id (iordon’.s Report.?, Chancery, 3 vols,, 1810 -- 

1852 

]Ma<a‘a{* and llertsb-t’s Insolvency Cases, 1 vob, 1847 1852 ... 

INPCleland’s Reports, ICxdiecpier, I vob, 1821 ... ... . . 

5P( 'b land and ^bmnge’s Reports, J]xche(iu(‘r, 1 vob, 1821“"1825 
Maefailan(‘’s .lurv 'Irials, Court of Se.s.sion (Scotland), 3 parts, 

1838—18311 ‘ 

]Ma('lean and Robinson’s Scadcb Appeals (llou.se of T^ords), I 
vob. 1830 ... 

]VIacphei*soii, Court of Se.s.sion (Scotland), 3rd 8eri<*s, 11 vob., 

1802 -1873 _ 

IMacqueen’s Scotch Appt‘als, lJou.se of Lord.s, 4 vols., 1810 — 180 7 
I^lacrory’s Patent Cases, 2 parts, 1817 — 1850 
JNladras High Court Rt'porls 

Maddock’s Ke])ort.s, Chancery, 0 vols., 1815 — 1822 
Maddock and (hddart’s Reports, Cliancery, 1 vob, 1810 — 1822 

(Vo]. VI. of Madd.) 

Madox’s Fonnulare Anglicanum ... 

Madox’s History and Anti(piiti(‘s of th(‘ Exchequer, 2 vols. ... 
Magistral* and Municipal and lArocliial Lawyer, Ixmdon, 

5 vols., 1848—1852 

iManning and Granger’s Ri'ports, tV)iiimon Ideas, 7 vols , 

1810 1815 

Manning and Kyland’s Ib'ports, King’s Bench, 5 vols., 1827 - 

1830 

Manning and Byland’.s Magistrates’ Ciises, 3 vols., 1827 — 1830 
Manitoba Kaw Journal 
ManiU)ba T..aw Beports 
Manitoba Report ,s ba/p. Wood 

Manson’s Bankruptcy and (Joinpany C{i.s<‘.s, 21 vols., 1803— 101 1 
Maritime I>aw ReportvS (Crockford), 3 vols., 1800 —1871 
March’s Rejjoi’ts, King’s Bench and Common Ideas, 1 vob, 

1630—1012 

ITay A Marriott’.s Decisions, Admiralty, 1 vol., 1770 —1770 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1810 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Book.s of Edw. IL, Year Books, Part L, 1273 — 1320 ... 
Megone’s Companies Acts Cas(‘s, 2 vols., 188!) -1801 ... 


Ip. 

Aus. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

lAig. 


Ir. 

Eng. 

b^ng. 

Etig. 

Eng. 


Eng. 

Eng. 

Eng. 


8. Af. 
Eng. 
Eng. 
(An. 
Can. 
Imb 


CAn. 
(All. 
( An. 
N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Scot. 

Eng. 

Ind. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Eng. 

Can. 

(^an. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 


Eng. 

Eng. 
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Men. 

Mer. 

Milw. 

Mod. Bop. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. &> (’h. 

Mont. & M. 

Mont. D. & De CJ. 


Moo. & P. 

Moo. & S. 

Moo. Jnd. App. 
Moo. P. C. (). 
Moo. P. 0. C. N, 
Mood. A M. 
Mood. & R. 
Mood. V. C. 
Moore, ('. 1^. 
Moore, K. B. 
Mor. Diet. 


S. 


M orr. 

Mos. 

Mun. Bop. 
Miird. Epit. 
Murp. A H. 
Murr. 

My. A Pr. 
My. A K. 


Menzie’s B(*portfl of the Supremo Court of the Cape of Good 

Hope, ]82S~1850 

Merivale’s UojwrtB, Chancery, 3 vols., 1815 — 1817 
Milward’s Eoclesiafitical Reports (Ireland), 1 voL, 1819 — 1813 

Modern Reports, 12 vols., 1909—1755 

Molloy’s Roport/a, Chancery (Ireland), .3 vols., 1808 — 1831 
Montajfu’s R exports, Bankruptcy, 1 vol., 1829 — 1832 ... 
Montagu and Ayrton’s Rexwrts, Bankruptcy, 3 vols., 1832 — 1838 
Montagu and Bligh’s Report/S, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1810 
Montagu and Macarthur’s Reports, Bankruptcy., I vol., 1826 — 1830 
Montagu, Deacon, and Do Box’s Reports, Bankruptcy, 3 vols., 

1840—1844 

Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s R<‘j>orts, ('ommon Plc^as, 4 vols., 1831 — 1831 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy (’ouncil Ca.s(‘s, 15 vol.s., 1836 — 1863 
Moore’s Privy Council Casrs, N(‘W Series, 9 vols., 186)2—1873 
Moody and Malkin’s Itep^^''^*^* t^ius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s l{<*])orls, A'isi Prius, 2 vols., 1830 — 1841 
Moody’s (’rown Cases Reserved, 2 vols., 1821 — 1811 ... 

•T. B. Moore’s Ib'ports, Common Ph-as, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Reports, King's Bench, fol., 1 vol., 1485 — 1620 
Morison’s Dictionary of Decision'', Court of Session (Scotlai.d), 

43 vols., 1532—1808 

Morrell’s Rc})orts, Bankru})t<-y, 10 vols., 1884—1893 ... 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epit<)m<‘ 

Murphy and Hurlstonc’s Repoi-ts, Excliecpier, 1 vol., 1837 
Murray’s Heport'^, .Tury Court (Siotland), 5 voK., 1816- 1830 
Mylne and Craig’s IC'ports, CItancery, 5 'sols.. Is3r> — 1811 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot, 
luig. 
Eng. 
Can. 
Can. 
Kng. 
Scot . 
Eng. 
Eng. 


N. A. C. ... 
N. A S. ... 


N. B. Dig. 

N. B. Eq. Rep 

N. B. R. 

N. B. R. (All.) ... 

N. B. R. (Ber.) ... 

N. B. R. (Carl.) 

N. B. J{. (C'hip.) 

N. B. R. (Ban.) 

N. B. R. (Kerr) 

N. B. R. (P. A B.) 

N. B. R. (P. A T.) 

N. B. R. (Pug.) 

N. B. K. (Tru.) 

N. 1. (preceded by date) 

N. L. R 

N. \\ J) 

N. S. R 

N. S. R. (Coch.) 

N. S. R. (G. O.) 

N. S. R. (G. A R.) 

N. S. R. (James) 

N. S. ]{. (Old.) ... 

N. S. R. (K. A C.) 

N. S. R. (R. A G.) 

N. S. R. (Thom.) 

N. S. W. Adm. or Ad. . 
N. S. W. B 


N. S. W. Bkpty. Cas. 
N. S. W. Eq. ... 

N. 8. W. Ind. Arbtn. 
N. 8. W. L. R. ... 

N. 8. W. Land App. ( 
N. 8. W. 8. C. R.(Eq 
N. 8. W. 8. O. R. (L. 
N. 8. W. 8. C. R. N. 
N. S. W. W. N. 

N. W. ... 


N. 'VV. T. R. 

N. Z. Jur. 

N. Z. Jut. Mining La' 


Native Appeal Cases 

Nichols and Stoji’s Beports (Tasmania) ... ... . . 

New Brunswick Digest (.Stev<*ns) ... 

New Brunswick Equity Rcj)orts ... 

New Brun.swiek R('i)or(s ... 

New Brunswick lv(‘ports (.Mien) ... 

New Brunswick Ib'ixirls (Pert on) 

New Brunswick Rcpoits (Cailelon) 

Now Brunswick Rcjiorts (Cbipman) 

New Brunswick Rf'i)oitH (Hannay) 

New Brunswic'k Reports (K(‘1t) ... 

New Brun.swiek Reports (Pugsley and Burl)i(.lge) 

Now Brunswick Reports (Pugsley and OVueman) 

New Brunswick Reports (Pugsley) 

New Brun.swiek Reports (OVueman) 

Noi tliern Ireland T^aw Re]>orls,1 92.5 — (current ) [1 925 ] N. 

Natal I^aw Reports 

South Afiican Law iteports, Natal Pruvineial Di\ isioii 

Nova Scotia Reports 

Nova Scotia Report .s (Cochian) 

Nova Scotia Reports (Geldei-t and Oxley) 

Nova Scotia Reports (G elder t and Russell) 

Nova Scotia Reports (.fames) 

Nova Scotia Reports (Oldriglds) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Rus.sell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty ... 

New South Wales Reports, Bankrui)tcy 
New South Wales Bankruptcy ('ases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Ciise.s 
New South Wales Law Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports (Equity) ... 
New South Wales Supreme Court Reports (Jjaw) 

New South Wales Supreme Court Reports, New Series 
New South Wales Weekly Notes ... 

North-Western Provinces High Coiut Reports .. 
North-West Territories Reports ... 

New Zealand Jurist 

New Zealand Jurist Mining Law ... 


S. Af. 
Tasmania 
(’an. 
(\m. 
Can. 
Can. 
Can. 
( 'an. 
Can. 
Can. 
Can. 
Can. 
( 'an. 
Can. 
( 'an. 
Ir. 
S. Af. 
8. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
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N. Z. Jur. N. a... 
N. Z. L. R. 

N. Z. L. R. C. A. 

Nels 

Nev. & M. K. B. 
Nev. &M. M. (’. 
Nev. & P. K. B. 
Nev. A P. M. C. 
New Mag. Cas. 

New Tract. Cas. 
New Hep. 

New Sess. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 
Noy 


O. B. & F. 
O. B. S. P. 
O. Biidg. 


O. F. S. 

O. L. II. 
O’M. A H. 
O. P. D. 

O. R. 

O. R. 

O. R. C. ... 
O. S. 

O. W. N. 
O. W. R. 
Old. 

Ont. Dig. 
Owen 


P. (preceded by date) ... 

P. A B 

]\ A T 

P. Cas. ... 


P. D. 


P. E. I 

P. R 

P. Wins. 

T^aliii. 

Park. 

Pat. Ap]). 

Paler. App. 

Peake 

Peake, Add. Cas. 

Peck 

IVdliam ... 

Per. A Dav, 

Per. A Rti. 

jvr. as. 

Per. P 

ITi 

Idiil. El. Cas. ... 
idiillirn. ... 

Philliiij. Ji^ccl. Jud. 
Pliip. 

}%r. A R. 

Pitc. 

Idowd. 

Poll 

Poydi. 

I‘ow. II. A 1). 


New Zealand Jurist, New Series ... ... ... ... N.Z, 

New Zealand Law Reports, 1883 — (current) ... ... ... N.Z. 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883 — 1887 N.Z. 

Nelson’s Reports, Chancery, 1 vol., 1625 — 1093 Eng. 

Nevile and Manning’s Reports, King’s Bench, 0 vols., 1832 — 1836 Eng. 

Nevile and Manning’s Magistrates’ Oases, 3 vols., 1832—1836 Eng, 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 - 1838 Eng. 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 1837 ... Eng. 

New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 

1844—1850 Eng. 

New Practice Cases (Bittleston and others), 3 vols., 1844 - 1818 Eng. 

New Reports, 6 vols., 1862 — 1865 ... ... ... ... Eng. 

New Sessions Magistrates’ Cases (Carrow, Hamcrton, Alhni, 

etc.), 4 vol.s., 1844 — 1861 ... ... ... ... ... Eng. 

Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan’s Magistrates’ Oases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 voD., 

1841—1850 Eng. 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 ... Eng. 

Ollivier Bell and Fitzgerald’s Reports ... ... ... ... N.Z. 

Old Bailey Session Papers ... ... ... ... ... Eng. 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1600 — 

1666 Eng. 

Reports of the High Court of the Orange Free State, 1870 1SS3 S. Af. 

Ontario I.»aw Reports ... ... ... ... ... ... Can. 

O’Malley and Ilardcastle’s Election Cases, 1869 -(current) . . Ihig. 

South African Law Reports, Orange Free State Provincial I )i v i^ion S. Af. 

Ontario Reports ... ... ... ... ... ... ... Can. 

Oflicial Reports of the South African Republic, 1894 —1899 ... S. Af. 

Reports of the High Court of the Orange River Colony . . S. Af. 

Upper Canada Queen’s Bench, Old Senes ... .. ... (’an. 

Ontario Weekly Notes ... .. ... ... ... ... Can. 

Ontario Weekly Iteporter ... . ... ... ... ... Can. 

Nova Scotia Reports (Oldrigfds) ... ... ... ... ... (’an. 

Digest of Ontario (^ase Law, 4 voD., 1823 1999 . . . . Can. 

Owen’s Reports, King's Bench and Common Plras, fol., 1 vol., 

1557 — 1614 ...... . . .... Eng. 

Law Reports, Probate, Divorce, and Admiialty Divi‘^i()n, since 

1890 (e.fir., [1891 JP.) Eng. 

New Brunswick ReF>orts (Pugsley and Bar})i<lge) ... ... Can. 

New Brunswick Law Roporl'=? (Png.slcy and ’I’meman)... ... Can, 

Prize Cases Heard and Decided in the Ihizo Court Diulng the 

(Ireat War, 3 vols., 191 t —1922 ... ... ... Ihig. A Col. 

Law Repf>jts, FVobate, Divorce, and Admiralty Division, 15 

vols., 1875 — 1890 ... ... ... ... ... ... Ihig. 

Prince Edward Island Ri ports ... ... ... ... ... Can. 

Ontario Practice ... ... . . ... Can. 

Pecre Williams’ Reports. Cliancer\ and King's Bcik'Ii, 3 vols., 

1605 — J73,> . . ... . .. ... ... Eng. 

Palmer’s Roport.s, King's Bencli, fol.. 1 vol., 1619 -](>29 . . Eng. 

Parker’s R(‘i)orts, Exc'iierpier, fol., I vol., 1743 1767 ; Ap[). 

1678 — 1717 ... ... .. . . ... ... .. Eng. 

Patou’s Scotcl) Appeal.s, TI(»nse of l.ords, 6 vols., 1726 — 1822 Scot. 

Paterson’s Scold i Ajjpeals, House of fiOrds, 2 vols., 1S51 1873 Scot. 

Peake’s Rejroil.s, Nisi 13 ins, 1 vol., 1790 1791 ... Eng. 

Peake’s Additional Ca.ses, Nisi Piiu-, 1 vt)l.. 1795- 1812 ... Eng. 

Peckwell’s Election Ca.scs, 2 vols., 1803. 1806 . . ... ... hhig. 

l^eliiam (S. A.) Reports ... ... ... ... , . . , A us. 

Perry and Davison’s Report. s, Queen’s Bench, \ vols., 183S — 1 84 I Eng. 

Perry and Knapp’s Election Cases, 1 vol., 1833 ... ... Eng. 

Perrault’s Counseil Su|)eri('ur ... ... ... ... ... Can. 

I^errault’s I’revoste de Quebec, 1726 — 1756 ... ... ... Can. 

Phillips’ Reporl.s, Chancery, 2 vol.s., 181 1 -1849 ... ... Eng. 

Philipp.s' Election C’a.ses, 1 vol., 1780 ... ... ... ... hhig. 

J. Phillimore’s Ecclesiastical Heports, ,3 vols., 1809 —1821 ... Eng. 

Sir K. Phillimore’s Ecclesia.stical .f udgnieuts, 1 vol., 1867 1875 Eng. 

Phipson’s Digest of Natal Heports, 1858 -1859 ... ... S. Af. 

Pi go tt and Rodwell’s Regi.slrat ion Cases, 1 \ol., 1843 - 1845 ... Eng. 

Pitcairn’s Criminal Trials (Scotland). 3 vols., 1488 -1024 ... Scot. 

Idowden’s Reports, fob, 2 vols., 1550 1.7S0, and Plowden’s 

Queries, Vol. T. ... ... ... ... ... ... ... Eng. 

Pollexfon’s Reports, King’s Bench, f(d., 1 vol., 1670 - 1682 ... Eng. 

Popliam’s Beports, King's Bendi, fol., 1 vol., 1591- 1627 ... Eng. 

Power, Rodvv'dl, and Dew’s Election Cases, 2 vols., 1848- 1856 Eng. 
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Pratt’s Supi>l(‘m<*nt to Bott’s Poor T</aw.s, ... ... Png. 

Prccodents in Chancery, fol., 1 vol., IhHU - 1722 ... ... Kng. 

Price’s Reports, Exchequer, 13 vols., 1814 - 1S2 1 ... ... Eng. 

Price’s Mining Commissioners’ Cases ... ... ... ... (.’an. 

New Brunswick Repoi’ts (Pugsley) ... ... ... ... Can. 

Pykes’ Lower Canada Reports ... ... ... .. . (Jan. 

Q J3. . • ••• Queen’s Bench Reports (Adolphus and Ellis, New .S(‘.rios), 

18 vols., 1841— -1852 Eng. 

O. B- (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 [e.g., [1891 ] 

1 (^. B.) ... ... ... ... ... ... ^ ... ... Bug. 

Q. B. D. ... Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 ... Bug. 

(^. J. P. ... ... ... (Queensland Justice of P(‘ace Reports ... ... ... ... Aus. 

Q. Ti. ... ... ••• Queensland Law Journal and Reports, 11 vols., 1879 — 1901 ... Aus, 

Q, L. R. ... ... ... (Quebec Jvaw Reports ... ... ... ... ... ... Can. 

(Q. L. R. (Boor) ... (Queensland Law Rei)orts by Beor, 1870 — 1878 ... ... Aus. 

Q. P. H. ... ... ... (Quebc'c I'ractice Rt‘ports ... ... ... ... ... ... Can. 

(^. R. (^’ol.) K. B. or (b B. Rapports Judiciaries do Quebec, Cour du Banc du Hoi, 1892 — 

(cAirreiit) ... ... ... ... ... ... ... ... Can. 

(L R. (Vol.) S. C. ... Ra[)ports Judiciaires do (Quebec, Cour Sup(f*rieure, 1802 — 

(current) ... ... ... ... ... ... ... ... Ca)i. 

(). S. ('. R. ... ... (^uj'cnsland Supreme Court R('ports, 5 vols., 180U — 1881 ... Aus. 

(J. S. R. ... ... ... (Que(‘n.slaii(l Stall* Reports, 0 vols., 1902 — 1900... ... ... Aus. 

(J. W. N. ... ... Weekly Notes, Queen.sland ... ... ... ... ... Aus. 


Pratt 
Prcc. Ch. 
Price 
Price 
Pug. 

Py. R 


R. 

R. 

R. (Cl. of Sess.)... 

R. A. C 

R. cV: C 

R. A (J 

R. C 

R. (le J 

R. <1(* I. 

R. K. I) 

R. B. 1) 

K. J. R. (). 

R. L. N. S. 

R. T.. (>. S. 

R. P. C 

R. R 

Rast. 

Rnyii. 

Real Fro]). Ca.s. 
R(‘]i. Cli. 

Re]), in C. of A. ... 
R<*s. A E(|. ,7ml. 
Res(>rv. Cas. 

Rick. A M. 

Ri< k. A S. 

Ridg, L. AS. ... 

Ri(!g. Pari. Rej). 

Ridg. /cn/p. 11. ... 

Bit ell, Pkp Ret). 
Rob. Feel. 

Rob. L. AW. ... 

Robert. App. 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Roseoe’s B. C. ... 

1 lose 

Ross, L. C. 

Rowe 
Rul. Cas. 

Russ. ... 

Russ. AM. 


Tlie Reports, 15 vols., ISOO— 1895 Eng. 

Rosooe’s Reports of the Supreme (’oiiit of the Cai)c of Cood 

Hope. 1801—1807. 1871—1872, 1877 1S78 S. AT. 

Rettif*, (’ouit of Se.ssion Cases (Scotland), 4th feerie.s, 25 vols., 

1873— 1898 ... ... ... ... ... ... Scot. 

Ramsay, >\p])eal (’a.ses ... ... ... ... ... ... ( an. 

Nu\ a Scotia Reports (Rus.seJl A Clu'sley) ... ... ... Can. 

N()\a S(‘ot ia Reports (Russidl and (leldcrt) ... ... ... Can. 

J.a Re\ ue ('ritiquo <!(* L<*gisjation et de Jurispiudcmce de Canada ('nn. 

Revue de .lurisprudenci* ... ... ... ... ... ... ('an. 

R(‘vue d(' lA'gislation et d<‘ JurLprud(*nc(*, 3 vols,, 1845— 1818 ('an. 

Ni'w South Wales. R<‘served and Eipiity Decisions ... ... Aus. 

Ritchi(*’s J'Apiily I )(*cision.s (Ru.ssi*!!) ... ... ... ... Can. 

(Quebec R(‘vi.scd Keiiorts ... . . ... ... ... ... (’an. 

R(‘vue Lt'galt*, New S(*ri(*.s, 1895 — (curienl) ... ... . . (’an. 

R ( A' ue Legale, Old S(‘ri('s, 21 vols., l,s(»9- 1892 .. ... . . Can. 

Re])oits of Pat(*nt Ca.'^es, ] 881 —(current ) ... ... ... Eiilt- 

Re\'is('d Reports ... ... ... ... ... ... . . I'hig. 

Rastidl’s Faitries ... ... ... . . ... ... ... Kt)g. 

RayiKT’s 'I’lthe Ca.s(‘s, 3 vols.. 157.5 1782 ... ... ... lin^. 

Real J’roiK i'ty (’a.ses, 2 vols., 1S13— l8l7 ... ... i‘hig. 

Re})orts in ( hams'ry, fob, 3 vol.-^.. 1015 — 1710 ... . . Eng. 

Reports in ( ourts of A})peal ... ... ... ... ... N.Z. 

New South Whiles Jb'served and tapiity .ludgnu'uts ... ... Aus. 

R<*.sei-ved Ca.si's ... ... ... ... ... ... ... fr. 

Rickard.s and Michaers Locus St amli R<*]>orts, 1 vob. 1885 1889 baig. 

Rickards and Saundei's’ Locus Standi l{«‘i>orts, 1 vol., 1890 — 

1891 Eng. 

Ridgeway, Lajq), and Schoah*.s’ Re]>orts (Ireland ), 1 vol., 1793 - 

1795 Ir. 

R ill ge wav’s Pa]*liamentary Rejiorts (Ireland), 3 vols., 1781 - 

179(> ‘ Ir. 

Ridgeway's Rejiorts inn]), llardwieke, 1 vol., King's Bench, 

1733 173(); ('hancci’v, 1744 1710 ... ... ... ... ling. 

Ritchie's E«]uity Re])orts ... ... ... ... ... ... ( an. 

Robertson’s Ecclesiastical Reports, 2 vols., 1841 — 18.53 ... Bug. 

Roberts, lA'eming, and W’allls’ New County (’ourt Cases, 1 vol., 

1840—1851 ‘ Kng. 

Robertson’s Scotch Appeals, Hou.se of Txirds, 1 vob, 1707 1727 Scot. 

Robinson’s Scotch Appeals, House of l^rds, 2 vols., 1840 —1811 Scot. 

Rolle’s Abridgment of the Common F^aw, fob, 2 vols. ... ... ling. 

Rolle’s Reports, King’s Bench, fob, 2 vols., 1014 — 1025 ... Bug. 

Rnmilly's Note.s of ( 'ases. 1 pail, 1707— 1787 ... ... ... ling. 

Rnseoe. DigC'-t of Building Cases ... ... ... ... iMig. 

Rose’s Rejiorts, Bankruptcy, 2 vols., 1810 “1810 ... ... Bug. 

Ro.ss's Leading (Aises in Commercial Law (England and Scot- 
land), 3 vols. ... ... ... ... ... ... ... Bug. 

Rowe's Reports (Knglaud and Ireland), 1 vob, 1708—1823 ... Jing. 

Campbell’s Ruling (Aises, 25 vols. ... ... ... ... Bug, 

Russell's Reyiorts, Chancery, 5 vols., 1821 — 1829 ... ... Bug. 

Rus.sell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... Bug. 
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Russ. Ry. 

Rus, E. R. 

Ry. & C an. Cas. 

Ry. ^ Van. Tr. Cas. 

Ry. & M 

Ryde & K. Rat. App. .. 

Ryde, Rat. App. 

a 

S. A. L. J 

S. A. L. R 

a A. L. R 

S. A. R 

S. A. a R 

a c 

S. C. (preceded by date) 
S. (J. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date ) 

a V. R 

S. L. T 

S. Q. R 

S. R 

S. R. O 

S. R. N, S. W. ... 

S. R. 

S. V. A. R. 

S. W. A 

►Saint 

Salk 

Sask. L. R. 

Sau. & Sc. 

Saund. ... 

Saund. k A. 

Saund. AH. 

Saund. k V, 

Saund. AM. 


Sav. 

Say 

Sc. Jur. ... 

Sc. H. R. 

Sc. R. R. 

Sch. A Ref. 

Scott 

Scott, X. R. 

Sea. A Sin. 

Sel. Cas. Cii. 

Selwpi'.s X. ... 
Sess. Ca^-. K. R. 
Sett. A Item. 

Sh. (C't. of S(‘.ss.) 

Sh. A Mad. 

Sli. Rig. ... 

Sh. Just. 

Sli. Sc. App. 

Sli. Tciud Ct. 
Shep. JVjuch. 
Show. 

Show. I’arl. Cas. 
Sid 


. Russ(*ll and Ryan’s Cmwii Cases Reserved, 1 vol., 1800~1S2J 
Russell’s Election Re])ort-s... 

. Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway and Canal Traftic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Xisi Prius, 1 vol., 1823—1820 ... 

. Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1891 — 

1904 

. Rydo’s Rating Appeals, 8 vols., 1871- -1893 

. Searle’fl Reports of the Supreme Court of the Cape of Good Hope 
. South African Law Journal 
, South Australian Law Reports 
. South African Law Reports 

. Reports of the High Court of the South African Republic, 1881 

--1892 

. South Australian State Reports, since 1021 (e.gr., [1921] 

S. A. 8. K.) 

. Reports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 1900 (e.g., [1906] S. C.) 
Court of Se.ssion Cases (Scotland) (House of Lords), since 1906 

{e.g., [1906] 8. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e.g., [1906] S. C. 

(J.)) 

Canada, Supreme Court Reports ... 

Scots Law 'riine.s, 1893 (current) ... 

Queensland SUde Reports 

Reports of tlio High Court of Soulliern Rhodesia 
Stuart’s Lower ('anada Reports ... 

New South Wales, State Reports 
Queensland R(‘j)orts, Su])reiuo Court 
Stuart’s Vice- Admiralty Reports ... 

South-West Africa Law RepTTilM ... 

Saint’s l>igest of R(‘gibtrati()ri Casc.s, 1813- -lOOt), 1 vol. 

Salkeld’s Kept )i Is. King’s Hench, 3 vots., 1689 - 1712 ... 
Saskatchewan Law K’rporls ... ... ... ... . . 

Saiisee nnd Scull} 's Reports, Rolls Court (Ireland), I vol., 1837 

—IS 10 

SainKlcr.s'.s Report-^, King’s Rendi, 2 vols., 1666— 1072 
Saundtu’s and Austin’s Ixtcus Standi Ih'ports, 2 vol.s., 1895 1904 

Saunders and Hid<lei’s Locu.s Standi Ib'po^i*'^' 1905-- (currimt) 
Saunders and Coir's Roiau'ts, H,ail Coinl, 2 \ols., 1816 — ISIS ... 
Saunders and Maeia(‘’s Ccamty Courts and Jn.solvency Casf'.s 
(County Courts Cases aiul x\])peais, \'uls. 11. and 111.), 2 vuls., 
Is52 — 1858 

Savile’s Reports, C(>mrnon }M<*as, foh, I vol., 1580 — 1591 
Saver’s Jh'pfrts, King's Hench, fol., 1 vol., 1751—1756 
Scollish Jurist, It) voL., J.s2tt 1873 

Scejlli.sh J^aw lb‘))ort< r, t>l \ols., 1865 — 1921 ... ... . . 

Scots R(‘vLsc<l Reports 

Schoales and Hdi'oy’a R)‘purlrf, Chancery (Ireland), 2 vots., 

1802— 1S06 

Scotl’.s Kej)(»rts, Common J'lcas, 8 voK.. 1834 — 1816 ... 

Scott’s Xcw Reports, Common Pleas, 8 vols., 1816—1815 
Scarh' and Smith'.s R<‘j)orts, Hrobati' and Divorce, 1 vol., 1859 — 

1 860 

Select Cases in Chancery, fol., 1 vol., IttSo — 1698 (Pt. III. of 
( 'as. in ( 'll.) 

Sclvvyn b Abridgenamt of the Law of XLsi Prius 

Scbsioijs Selth'iiieiit (’asc.s, King's Reneh, 2 vots., 1710—1717 

Ca.ses adjudged in K. 11. concerning Sfdtlomcnts k Removals, 

1 vol., lt)H5- 1727 

Shaw, Cour-t of Sebsion Ca.scs (Scotland), 1st scries, 16 vots., 

1821—18,38 • 

Shaw and Maclean’s Scotch Appeals, House of Lairds, 3 vots., 
1835 — 1838 

P. Shaw’s Digest of Decisions (Scotland), cd. by Hell and 
Iximond. 3 vots., 1726 — 1868 ... 

P. Shaw’s .lustir iary Dectsion.s (Scotland), 1 vol., 1819 — 1831 
]\ Shaw’b Scotch Ajrpcals, House of Lords, 2 vols., 1821 -1824 
1*. Shaw’s J’eind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Slicppard’h Touclistoiio of Cuuiinori Assurances 
Shower’s Rcjiorts, King’s Bench, 2 vols., 1078 — 1695 ... 

Shower’s Cases in Parliament, fob, 1 vol., 1694 — 1699... 

Sidertin’s Reports, King’s Bench, Common Pleas and Exchequer, 
fob, 2 vols., 1657— 1670 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

S. Af. 
S. Af. 

Aus. 
S. Af. 

S. Af. 

Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
8.-W. Af. 
Eng. 
Lug. 

( 'an, 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Scot. 
Scot . 
Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sim. 

Sim. & St. 
Sim. N. S. 
Skin. 

Sm. & Bat. 


Sm. & G. 

Smith, K. n. 

Smitli, L. (’. 

Smith, Reg. Cas. 
Smytho ... 

Sol. Jo 

Spenco ... 

Spinks . . . 

St. H. Qd* (preceded by 
date) ... 

Stair Rep. 


Stark. 

State Tr. 

State Tr. N. S. 
Stewart ... 
Stockton ... 

Story 

Stra. 

Stu. M. & P. .. 


Stuart 

Stuart, Adm. 
Stuart, Adm. N. S. 


Stuart, K. B, 

Sty. 

Sw. 

Sw. & I'r. 

Swan. 

Swin. 

Symo 


Simons’ Reports, Chancery, 17 vols., 1826 — ]8r)2 
Simons and Stuart’s Reports, Chanceiy, 2 vols., 1822— 1826... 
SimouH’ Reports, Chancery, New S<’ries, 2 vols., 1 8.“)(>— IS.‘>2 ... 
Skinner’s Reports, King’s Bench, fol., I vol., 1681 — Rjij? 

Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824—1825 

Smale and Uiffard’s Reports, Chancfiry, II vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 
Smith’s L<eadmg Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1895 - (current) 

Sm^he’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors' Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1850 

Queensland State Reports, since 1902 (e.g., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1601—1081 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1103 — 1820 

State Trials, New Scjrics, 8 vols., 1820—1858 

Stewart’s Nova Scotia Admiralty Rci)orts, 1803 — 1813 
Stockton’s Vice-Admiralty Report and Digest ... 

Story’s (^ominontarie.s on Equity Jiiri.sprudence 
Strange’s Reports, 2 vols., 17 10-- 1717 ... 

Stuart, Milne, and Pcddie’s Reports (Scotland), 2 vols., 1851 — ■ 

1853 

Sos.sion.s Cases (Stuart) 

Siuari’.s V’ice- Admiralty (T^ower Canada) (’ases, 1830 — 1850 ... 
Stuart’s Vice- Admiralty (I^ower Canada) Ca.ses, 2nd series, 1859 

—1874 

Stuart's Reports of Cases in King’s Bench, etc. (l^ower ( ’anada), 

1810- 1835 

Stale's R(‘i)<)rts, King’s Bench, fol., 1 vo]., KUO -1655 
Swabey’.s Rei)ort, Admiralt5% 1 vo)., 1855 — 1859 
Swabey and Tristram’s Beports, Probate and Divorce, 4 vols., 
1858— 186.5 

Swanston’s R(‘]x»rt.s, Chancery, 3 vols., 1818 — 1821 
Swintoii'.s Justiciary Rejmrts (Scotland), 2 vols., 1835 1811... 

Syni(‘’s Justiciary Reports (Scotland), 1 vol., 1826 —1829 


Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng, 


Aus. 


Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 


Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Scot. 

Scot. 


T. & M. .. 
T. IT. 


T. Jo. 
T. I;. 


T. L. R. .. 
T. V. 

T. P. D. .. 
T. Raym. 


T. S. 

Tainl. 

Tas. D. R. 
Taunt. 

Tax Cas. 
^’ay. 

Temp. Wood 
Term Itcp. 
Terr. L. R. 
Thom. 

Toth. 

Town St. J’r. 
Trcm. P. C. 
Trist. 

Tru. 


Tudor, L. C. Merc 
Tudor, L. C. Real 
Turn. &, R. 

'fyi'. 

Tyr. A Gr. 


Law. 

Prop. 


U* C. Jur. 

V. C. L. J. N. S. 


'I’omiJo and Men's (’riminal Appeal Cases, 1 vol., 1848—1851 
Reports (.»f the Witu alersraiul High Court (Transvaal Colonv), 

1902 — 1909 

Sir T. Jones's Reports, King’s Bench and Common Pleas, fob, 
1 vob, 1667 - 1685 
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Tot hill’s Tran.saelions in Cbaneery, 1 AX)b, 1559- -16 16 
Townsend. Modern State Trials ... 

9’reinaine Ideas of the Crown, I vob, 1667 
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Upper Canada Jurist 

Canada Law' Journal, New Series, 1805 — (current) 


Eng. 
S. Af. 
Eng, 


S. Af. 
Eng. 
S. Af. 
S. Af. 


Eng. 
S. Af. 
Eng. 
Au.s. 
Eng. 
Eng. 
Can. 


Can. 
Eiig. 
(^an. 
( 'an. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Can. 

Can. 
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u. c. L. j. o. s. 

U. C. R 

Udal 


V. L. K, 

V. R. 

V. R. (Adin.) 
V. R. (Kq.) 
V. R. (Law) 
^’'allgh. 

Vent. 

Vrrn. 

Vcni. Scr. 
Ves. 

Vos. X' R. 
Vos. S('n. 

Vin. Abr. 

Vin. Supp. 


W 

VV. A.L. R. 

\V. A H. X\V. ... 
W. X W. 

VV. C. C. 

\V. 11. C. 

\V. Jo 

W. L. I). 

W. L. R. 

\V. L. T. 

W. N. (proceded by 

W. N 

W. R 

W. R 

W. K 

W. W. X A’H. ... 
W. W. R. 

Wallis by Lyno 
W'ob. l*at. ('as. ... 
Welsh, Re^^ (.’^is. 
Went. OR. Ex. 

West 

West icinp. Hard. 
Wo.st. Tithe (Jas. 

White 

White X Tud. L. ('. 

Wight 

Will. Wull. X Dav. 

Will. Well. X IT. 

Willes 

Wilni. 

Wils 

Wils. XS. 

Wils. Oh. 

Wils. Ex. 

Win 

Wm. HI. 

Wm. Rob. 

Win.s. Saund. 

Wolf. XH. 

Wolf. X D. 

Woll 

Wood 

Y. A. I). 


(Canada T^aw Journal, Old Series, 10 vols., 1855 — 1804 ... Can. 

U])per Canada Reports, Queen’s Bench ... ... ... Can. 

Fiji Law Reports (Udal) ... ... Fiji. 


Vietorian l^w Reports 
Victorian Reports ... 

ATctorian Reports (Admiralty) 

ATctorian Rej)orts (Equity) 

Victorian Reports (Law) ... 

A’aughan’s Reports, Common Pleas, fob, 1 vol., 1(U>G — 1673 ... 
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\’es(‘y and Bt'ames’.s Reports, Chancery, 3 vols., 1812 — 1811... 
Ve.s^ y Sen.’s Reports, 2 vols., 1747 — 1756 
Mner’s Abridgment of Law and thpiity, fob, 22 vols. ... 
Supplement to N’iiier's Abridgment of Law and Equity, 6 vols. 


A us. 
A us. 
A us. 
A us. 
Aus. 
Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


... Wntermeyer’s Re])orts of the Su])reme (’ourt of the ('ape of 
Good Hope, 1857... 

West Australian l^iw RejKubs 

Webb, A’Be« kett and Williams’ N'ictorian Reports 
... Wyatt and Webb ... 

... W'orkmen’s Compensation Ca.ses (Hinton-Senhouse), 9 vols., 

1898—1907 

... South African Law R(q>orts, Wit watersrand High Court 

... Sir W. Jones’s Reports, King’s Bench and Common J’leavS, fob, 

1 vob, 1620— 1640 

... South African Law Rei)orts, Wit watersrand Ixx'al Division ... 
... Wi'stern l^iiw Ib'porter 
AV’est^ern Law n’ini<‘s 

date) Law Beports, \\’<*<*kly Notes, 1866- (eiirrenl ) (c.^., i 1866 J ^V'. N.) 
... Calcutta Weekly Notes 

Weekly Report (‘ 1 *. 5 j vols., 1852 -1906 ... 

... Sutherland's Wet'kiy Re})ort«‘r 

... Vhs'kly Reporter, reporting ea.si'.s in t)je Ca})e J’roNincial 
Division 

... Wyatl, V't'bb and A’ih'ckett 
... Western Weekly Reports ... 

Wallis’ Reports, Chai»cei’v (Ireland). I vob. 1766 - 1791 
W(‘b.slei’s Ihitent (’a.s<‘.s, 2 voK., 16(r2 - 1S55 
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Wutworth's Olli(‘e and Dut y of J<]xta-ut.<)is 
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Western’s London Tit he Cas(‘-., 1 \<,b, 1592 1822 

Wlnte’s Ju.stieiary Re})orts (Scot l/ind ), 3 V(Js.. 1886 -1893 
V’hite and J’udor’s L<ading Ca.ses in ivpiity, 2 vols. ... 
V'ightwick’s Reports, Exchc(|ut‘r, I ^'ob, 1810—1811 ... 
Willrnore, Wollaston, and j)avi.son\s Rej)orts, (Queen’s Bench 
and Bail (’onrt, 1 vob, 18.37 

... \\ illinore, Wollaston, and Hodges’ Rej^orts, (.^irmuj's Bench and 

Bail Court, 2 vols., 1838 1839 
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A\ ihnot’.s Not c,s of ()}>inions an<l .1 udgment s, 1 vob, 17.57 1770 
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3 vols., 1712-1771 
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... J. Wilson's Reports, Chan<*ery, 2 vrJ.s., 1818— 1819 
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... 5Vinch’s Reports, Common Pleas, fob, 1 vob, 1621 -1625 
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Pleas, fob, 2 vols., J746 1779 ... 
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... WoJferstan and Dew’s lOleelion (’ase.s, 1 vob, 1857 — 1858 
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... Wood’s Tiilie Ca.ses, Exchequer, 4 vols., 1650—1798 ... 
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Eng. 
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Y. & 0. Ex. 

Y. & J 

Y. B 

Y. B. (Bolls Series) 
Y. B. (Hcl.Soc.)... 

Yelv 

You. 


Younpo and Collyer’s Ucporis, Chancery Cases, 2 vols., 1841 - 

1843 

Younfj^e and (X)llycr’s Reports, Exchequer in Equity, 4 vols., 

1833—1841 

Youiifje and Jervis’ Reports, Exchequer, 3 vols., 1826 — 1830... 
Year Book-s ... 

Year Books (Rolls Scenes) ... 

Year Books (Sdden Society) 

^'elverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1613 ... 
Youngo’s R(‘porls, Exchequer in Equity, 1 vol., 1830 — 1832 ... 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 




ABBKEVIATIONS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, see pp. xxiii — xxxix, ante,) 


A.-G. . 

Act. ^ 
Adndty. 

Affd. 

Affg. . 

Akt. 

Alta. 

Anon. 

Apld. . 
Appet. . 
Appln. . 
Appln. . 
Applt. , 
Apprvd. 

Aiiiii. 

Archbp. 

Art. 

Ass. Tax C’ase 
Assce. 

Asbocn. 


for Altomey-Oeneral. 

,, Actiengusellschatt. 

„ Admiralty. 

„ Afilrmed. 

,, AHirming. 

„ Akliengesellschaft ; Aktiebolaget ; Aktieselskabet. 
,, Alberta. 

,, Anonj’Tiious. 

„ Applied. 

,, Applicant. 

„ Application. 

.. Application to Register a Trade Mark. 

,, Axip'^dlant. 

,, Ax)pi’oved. 

,, Arbitration. 

,, Archbishop. 

Article. 

,, Assessed Tax C’aso, 

,, Assurance. 

,, A.ssociation. 


li. C. . 
B. C. . 

likpey. . 
Bkpt. . 
Bldg. Soc. 
Bp. 


l^orough C'oiincil. 
British Columbia. 
,, liankruxitcy. 

., Bankrupt. 

„ liiiilding Society. 
„ Bishop, 


O. A. 

i . & S. L. Rv 
C. C. A. 

V, C. R. 

C. C. R. 

C. B. P. Act. 
C. L. Rv. Co. 
C. O. H. 

O. S. B. C. 

Ca. sa. . 
t^alo. Ry. Co. 
Ch. 

Ch. Div. 

Co. 

C^o-op. Assocn 
Comrs. . 
Consd. . 
Corpn. . 

CT. 

Vt. of Ch, 
et. of Kn. 

Ct. of R. 


Co. 


,, Court of Appeal. 

,, ('ity A South I>^>ndon Railway Co. 

,, Court of Criminal Appeal 
„ County Court Rules. 

„ (V)urt of Oown Cases Reserved. 

Common Raw Procedure Act. 

„ Central Ix^ndon Railway Co. 

,, Crown Office Rules. 

,, Consolidated Statutes of Upper Canada. 
„ Vaf>i-as ad sat i.‘<fariaudiun. 

,, Caledonian Railway Co. 

,, Chancery. 

„ CTianccry Division. 

„ Company 

„ Co-operative Supfily Association, 

,, CVimini.ssionors. 

„ Considered. 

„ t'oipo ration. 

,, Oairt. 

„ Court ot Cham ery. 

„ Court ol KquUy. 

•• Court ot Review. 


D- O. 

Dbtd. 


•> 

** 


Divisional Court, 
Doubted. 



xlii 


A BBRE VI ATIONS. 


Deft. 
PiFtd. . 
Div. Ct. 


for Defendant. 

,, Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Keel. Ct. 

Kx. Ch. 

Ex 7 >. 

Exch. 

Exor. 
Exoi’ship. 
Exj)ld. . 
Extd. 
Extrix. . 


,, Ecclesiastical Coininissionrrs. 
,, Ecclesiastical CU)ui t. 

,, Exchequer CMianiber. 

,, Ex parte. 

,, Exchequer. 

Executor. 

Executorship. 

Explained. 

Exlendt‘d. 

Executrix. 


Ei. fa. 
Folid. 


„ Fieri facias. 
„ Followed. 


G. A S. W. By. t o. 

G. C. J^v. I'o. 

G. E. By. Co. 

G. N. of Scotland By. Co. 

G. N. I^icc. & 13roiiii>lon Bj'. Co. 
G. N. By. Co. 

G. S. A \V. By. Co. of Ireland . 

G. W. By. Co. . . . 

Govt. . . , . . 

Grdns. . . . . . 


,, Glasgow A South Western Bnilway Co, 

,, Great Central 1 Railway C<» 

,, Great Eastern Bailway Co. 

Great North of Scotland Bail way (V>. 

„ tlreat Northern, Biccadilly ^ lhorn])ton Bailway Co. 
,, Gieat Northern Bailway Co. 

,, Great Southern A Western Bailway Co. of Ireland. 
,, Great \A’e.^tern Bail way Co. 

,, Government. 

,, Guardians or Guardians of the Poor. 


H. C. of A. 

11. L, . 


High C<^urt of Au.stralia. 
House of Jiords. 


I. K. Comrs 
Insce. 


,, Inland Bevenue Commissionei'3. 
„ Insurance. 


JJ. 

Jud. Act 
K. B. Div. 


,, Ju.stices. 

,, Judicature Act. 

,, King’s lieiich i>ivision. 


E. A B. Bv. Co. 

1.. A N. E.' ]fv. Co. 

E. A N. W. Bv. Co. 

E. A S. W. Bv. Co. 

1>. A V. By. Co. 

E. B. . 

E. B. A S. C. By, Co. 
E. C. 

1.. C. A D. By. Co. 

1.. C. C. 

E. Elec. By. Co, 

Jj. G. Boai d . 

L.J. 

1.. JJ. . 

L. M. A S. I{y. Co. 

E. T. A S. By. Co. . 


,, Ivondon A Thiglitot) Bailway Co. 

,, J.(ondon A North lOa.-^tt-rn Bailway Co. 

,, Eondon A North \\»*stt‘rn Baihv.iy Co. 

,, I^ union A Soutli \\’<*st('rn Kailuay Co. 

,, Lancashire A York.-,liir<‘ Railway Co. 

,, Local Jloiird. 

,, Ix>ndon. Jlrighlon A South Coast Bailway Co. 
,, T.,ord Ciiancellor. 

,, Jyondon. Chatham A Dover Bail way Co. 

,, J^jndcjii County <'f)uncil. 

,, l.K)ndoJi Eh‘ctric Railway Co. 

,, l^>eal Gov«*rnnienl Bo(ti’d. 

,, Lord Justice. 

,, L>r<ts J u'^t ir«*s. 

,, Eondrm, Midland A S('ottish Bail way Co. 

,, Lmdon, 'J’llhury A Soutliend Railway Co. 


M. S. Act 

M. S. A E. Ity. Co. 

Mags. 

Man. 

Mentd. . 

Met. Dist. By. CJo. . 
Met. Ity. Co. . 

Mid. G. W. By. Co. 
Mid. By. Co. . 

Mtgc. 

Mtgee. . 

Mtgor. . 


,, Mercliant Shi])ping Act. 

„ iMancln*st<T, Slietlield A Eiricolnshire Bail way Co. 
,, Magistrates. 

,, Manitoba. 

,, Mentioned. 

Metropolitan District Bail way (’o. 

,, Metropolit ;in Bail way ( 'o. 

,, Midland Gre.at Western Bail way Co. 

,, Midland Railway Co. 

„ Mortgage. 

„ MortgagC‘e. 

,, Mortgagor. 


N. B. . 

N. B. Ry. Co. 
N. E. liy. Co. 

N. F. . 

N. P. . 


,, New Biainswiek. 

„ North British Railway Co. 
,, North Ea-stern Railway Co. 
„ Not Followed. 

„ Nisi Prius. 



Abbreviations, 
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N. 8. . , . 



for Nova Scotia. 

N. W. V. 



»» 

North-West Provinces. 

N. W. T. 



»» 

N ort Ji - W est 'i'e rri tories. 

Ont 




Old ario. 

Ord. 



«> 

Order. 

Overd. • 




Overruled. 

r.c. . 



»» 

Privy Council. 

P. K. 1,. 




Prince Edward Island. 

Petn. . 



• » 

Petition or Election Petition. 

Pltl. 




l*JaintitI. 

Q. P. Div. 



ft 

Queen’s Bench Division. 

Qu. 



»» 

Qufrre. 

Qu<*. 



•)* 

C^iiebec. 

p. . 



99 

Pural Council. 

K. 1). C. 




]{ural District Council 

P. 8. A. 



»9 

Pural Sanitary Authority. 

n. s. (j. 




P(‘vi.sed Statutes of Canada. 

p. 8. a 



»» 

Hides of the 8ui>reme Court, 1883. 

Pofd. . 




PeferT(‘d. 

<)1 'J'rade Mk. 



»9 

Pe^istration f)f Trade Mark. 

Pep^r. <d 'J'nidt* Mk.s. 



1 » 

P(‘PCistrar of Trade Marks. 

IP^sp. 



»» 

Pespond(‘nt. 

P(‘Stj<. , 




lh‘storinf.(. 

Povrid. . 




P(‘ver‘s(Hl. 

PevHfJC. . 



>9 

Pevei*sin^^. 

Py. Co. 



- 

ihiil. Co. or Pailway Co. 

. 




Sarn(‘ Case. 

8. C. (name of colonv fc^liovN in 


9' 

Supreme (Y>urt of a Colony. 

S. JO. . 



• 9 

S<‘ttl<‘d EMates. 

S. JO. (’. \iv. Co. . 



•9 

South Eastern A Chatham Railway 

8. 10. Pv. ('o. 



99 

South Eastern Itailway Co. 

8. P. 




Same Point. 

8.8. 



9' 

St-<‘amsliip. 

8a.sk. 




Saskatchewan. 

Sel u*d. . • . 



<9 

SclM*did(‘. 

Sri. Ja. . 



99 

Scire Janus. 

S(‘rt. 




Sect ion. 

8et. I^nd Act 




Stdiled T>and Act. 

8t‘ttlmt. 




Settlement. 

8oc. 




Society 

8oc. Anon. 


, 

99 

SficuHe Anonyme, etc. 

8olr. 


• 

99 

Solicitor. 

'J'rade Mk, . * 



99 

Trade Mark. 

•iYam. Co. 


• 


lYaiin^ay.s (\)mpany. 

IT. C. . 



99 

Ui han Council. 

II. 1>. C 


, 

99 

Urban District Council. 

TJ. 8. A. 



9* 

X’niled State's of America. 

Union Assrnt. Com. 


, 

99 

Union Assessment (’ommittoe. 

Urban 8. A. . 


• 

• 9 

Urban SaniUvry Authority. 

V.-C. . 


• 

>9 

Vice-Chancellor. 

Workmen’s Comp. Act 


• 

99 

Workmen’s Compensation Act. 

Y.T. . 


• 

,, 

Yukon I’erritory. 




MEANING OF TEEMS 

USED IN CLASS] F VINO ANNOTATING CASES. 


Titk differoiit oxpro*=»sions used to describe th^‘ r ffeet of the annotatinpr rases liavo fhe 
f<T]lowin^ meanings, and the claKsifieat ion of the annotating easf*s has be(*n done ‘itrietly 
in accordance uitii tliese meanings. 'I'lio annotating eases, except, sneh as are clas.sified 
as “ Mentioned/’ are groiijied aec'ording ts> tin* j)oints in tiio ease which tlr^y annotate : 
witJiin these groups tiiey are listed chronologically, except such as are classified as 
“ Hcderred to,” which come at the 4*nd of thc^ group and are arranged inter sr in chrono- 
logical oi(l<‘r. Cases which ariuotate tin* anmdatf'd case g<‘nerally ai'c gi’ouped together 
after ca.se.s which annotate sp<HMfic points, similarly arrang(‘d, and art* tollr)Wt‘d by cases 
classhu'd as “ Mentioned ” arranged chronologically inter .sc. The t< rms used in classi- 
fying the annotating easels are as follow.s : — 

“ Appnn<:i> ” (Aj^ld.). — This expression Is used to denede the fart that the principle* ot law 
enunciated in the aiinotatisl case has Ix'en a])i>li4*d to a n(*w set of fact^ and circuin- 
Htanc(*s in the annotating cas(‘. 

“ APi»i{ovKn ” (Apprvd.). —This <*xpres>ion is used to denote tlie fact that the annotatiMl 
cast* has be(*n consi4ler<Ml to b<‘ good law in the annotating cast* where th(* latter is 
in a high(‘r court than tie* fornuT. 

“ C’ONsioKRED ” ((’onsd.). — This exp!<*ssion is use<i where tlie remaiks in the annotating 
case art* devoid of advt*rse ciitieism ami merely d«‘nott* the giving of more or less 
carelul consideration to the annotatetl ca^e. 

“ I>isTiNCiXTisiiEi> ” (l)istd.).“ This expr(‘ssion is used whert* the earlier case is not neces- 
sarily doubted, but where soiiit* ^‘s.'^eiit ial diffirence (4‘ith(‘r ou the facts or in law) 
b<‘tw'e4'n it and tlie annotated ca.se is point etl out. 

‘* J'lOTUiTEl) ” (Dhtd.). — This expression i.s iis<*d wh(‘re the court in the annotating ease 
without (l(*(initely going to tlie h'ligtli t>f sa>ing that thi* annotated cast* is w laiiig, 
adduces iT'asons which seem to show that it is not acciu ate. 

“ Expi.ain i:!) ” (Kxpld.). — This (‘xi)r<*s--ion is us<‘d wlien* the eai’li<*i case is not necessarily 
douht(‘d, hul the d<*cision arri\<‘d at is justitii'd or accounb d for by calling attention 
to soua* point (d fact or of law' w hich is usually, but not nect's^<ii ily, one not obvious 
on tbi* fac<* of the rt‘|)c>rt. 

“ Ex7'KM)r:n ” (Extd.). — (’oinpare ‘‘ ApPi.iFn." supra. 

Eoi.T.( >W' l<a) ” (Folld.). — This exj)ression is used to lienote tlial the same ]^riuci]>les of law 
are applu'd in tlu* two cases. It does not- necessai’ily implv that tiie fact.s are sub- 
stantially identical in the two cases. 

Not E(>tj.owi: 1) ” (N.F.).— Foiuparc* ” Foeta>wei>," snpra, to which it is tin* adverse. 

“ Ovioiiit rEr:n ” (Overd.). — d''his expression is used where the aiiuolat’mg case is on sub- 
stantially id(‘ntical facts with the annotated case and in a higher couit and the rule 
in tin* Iatt<‘r casi* is In'ld to l>e w r<mg. 

“ IlEFEiniED ” (H(‘fd. ).— ’ftiis expression is used only where the annotating ease deids witli 
the point of tlie Digest paragraj>h and is without comment of any <h'hnite cliaracter 
on the ease annotated, and whert» there is no delicati* shad<* of ai)proval or disapproval 
which W'ould justify tin* use of any of the foregoiiig words. 

“ Mentioned ” (Mentd.). — T^his expression is used only where none of tin* foregoing terms 
Id other words, it is use<l oidy wdiere tla* c.asc* annotated is cite*d on a point 
• having nothing tt> do with the point in the Digest paragraph. 




TABLE OF CASES 


INCLUDING CARES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND DOMINIONS BEYOND THE SEAS. 
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Part I. — ^Definttionr. 


VAdK 

PART VIII. TRADE PJIOTEOTION SOCIETIES 12H 

I»ART IX. SLANDER OP TITTLE, TRADE LIBEL, ET(’ 121) 

SfOCT. L SLANDER OF TiTEI'J AND SLANDER OF GoODS . . 1 2H 

Sect. 2. Statements kefj.eotincj on Plaintiff in Way of 'I'haije. Profession of ('allino 121) 


Aijrnct/ . . . Sec Acdoncy. 

AJkali Works ,, Pitrlic Dealtii. 

('losing Orders . . I'actories. 

Contract . . . ('ontrac'T. 

Coiesficds, J)airies^ and 

]\I itkshoys . . ,, Ptrltc’ IIeat.tit. 

Designs . , ... Trade ATarks, Trade 

Names, ANii Di:- 

SIONS. 

D.rplosires . . ,, Perlto Health. 

Food and Drags ,, IV)Oi) and 1>ri’os. 

Friendlg Societies ,, I*’rtendly So(Tp:tie.s. 

Iloppiekers^ and Frail- 

])ickers' J.odgings . JHhhjc Health. 

Income Tax . ,, In('ome Tax; Re- 

vj-:NrE. 

J ntoxieafing Liquors . I N T o X r (' A T i N (. 

Ltc^vors; The\trj:s. 
Latidlord and Toutnl . .. J. a N D L o R d and 

ENA NT. 

Lodging-Jfoiises . Pf ri.k’ Hioat/iil 

^^as{er and Serrani .. Ma.'^ter and Ser- 

vant. 

Millers . . . j: I (j H T s a n d 

AIeasere^. 

Notice of Accidents ,, l*\\ET<UiiJOS ; AIa^'CER 

and Si'.uvan'I'; 
AIines; ILmiavavs. 

Offensive Trades . .. Pri'.Lic Health. 

Fart}icrshii) . .. PAKTNi:RSHH’. 

Foss in g Off . . ,, 'Pl’ ade M mh<s. Trade 

Nsmes, and De- 

SKJNS. 


Part I. — 

Se( r. L “TRADE.” 

1. Operations of a commercial character.] — Uf 

may reasonably say that it [tlie Yonl “tratb*”] 
'vvas intend(‘d to (Mnbraee a ^reat Aariety of dif- 
ferent op(‘rations, thou|_rh all (*f a <-onnnereial 
rharaet.(‘r, Hcniadhin^ tlierefore likt* a \vai*<*lionse, 
like a simp, lik(' a eountin^i; house ( Kelly, (ML). 

It was novel’ the int<*ntionof tlu' k'gislat ure st» to 
limit the moaning of the wt>rd “trade” [to the 
business of buying & selling] (Kelly, (ML). 

No doubt th(i word “trade” was originally 
thei’o [in the Bkpey. Acts] inltmded as a])plying 
finly to persons who either bought or sold, or 
whoso busin(‘.ss was inumsliately cognate to th<‘ 
buying or selling of goods, but even Hum wo find 
irorn time to time the words used in a nnieh wid(*r 
s<mse (PoLLDi'ic, IL). — (’hartered Meri’ANttle 
liANK ofIndia, London & (hiiN a r. Wn.soN {1S77), 


I * ate n Is . . . SVv Paten'ins and In- 

\'ENTI0NS. 

Petroleum . ... I^riiLic Hioalth. 

1 }*hosphorus Malcties . I^'aetories. 

I Fefresfonent Houses . .. Inns AND Inn- 

KEERERS ; InTOXI- 

[ r VTiNo Lu^roRs ; 

I Ri-:\eni-e. 

' S(tlr of Coal . W El o H T s a N D 

1 MEAST'RE^. 

Sale of Jauid . . .. Sat.E of JiANi). 

} S(de of N on- f njia m- 

I mafjle Fatmies . ,, 'Trade .Maiiks, Tr \de 

' Names, and 1)e- 

STONS. 

Shipping . . . SHH’i’LNN.. 

Stiop Hours . .. J''AC’1'nR]ES, 

I'ort . . . ... Tort. 

Trade ('as(<ans . .. ('i vroM a\'D Lsai.es. 

1 Trade Jteseriphon .. 'I'R \DE Mark.s, Trade 

I Names, and De- 

.''K-NS. 

Trade Fixtures . .. 1 . A x D T. o R d and 

I 'I’ENAN'r. 

'Lrade Mavhuiery . .. Dili. or S.\i. e; 

, Income 'Tax. 

Tr<ide Mark^ .. 'i'R ' vDi: M \rks. Trade 

1 Name->. \nd Hi> 

,sic;ns. 

Trade Names . . .. Tr vde Marks, Tr \DE 

Names, and Di> 

, ^I(tNS. 

Weights and Measart s . E I (; li T s and 

! ' Mev-eres. 


Definitions. 

1 .“> Hn. D. U)S ; 17 L. .T. (T IL la:! ; HS L. T. 2.71 ; 
I 1 Tax (7is. 179. 

' Aninitndou ^ Mentd. OUapiiiaa v. Kiom) R.uik wf Srolknul 
' (iSSn, 1 Tax (las. lUKK 

2. Whether limited to buying & selllng.^^ Doe 

d. Wktherell V. Bird, No. 12, ]>ost. 

3. .I -Harris V. Ami;rv, No. 22. }>ost. 

4. - -( 'h.s.uti;red Miuicantile Rank oi' 

India, iA)NDoN N Ciuna r. Wit.son, No. 1, 
ante. 

j 5. .] — -[A tradt'snian dtuiot('s] “a jEuson 

I carrying cm a trade, buying iN sidling, iV: a barber 
1 does not eome within that d(‘seript ion (Pitannell, 
.1.). 1*almi:r r. Snow, [190R| 1 Cv>. IL 72.1; (59 
L. .1. Q. IL :L7() : n2 L. '\\ 199; (51 .1. P. :H2 : 
IvS w. R. 271 ; lb T. L. R. IbS ; 11 Sol. .lo. 2il ; 
19 (\>x, C. C. '177, D. ('. 

! 6. .T— A trading business is one whieli 
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Seci. 1. — Trade." Sevh. 2 d: .‘i : Suh-sects. 1 
d:-2.] 

involves the purchase & the sale of goods (Lush, J.). 
— llTGOTNs V. Beauchamp, [1914] 2 K. B. 1192 ; 
S4 L. .1. K. B. G21 ; 111 J.. T. 1102 ; 20 T. L. IL 
087,1). C. 

7. • With view to profit.] — 2Mie drflnilion 

of the mere word “ trade ” dot's nt)t- necessarily 
mean something by which a pi'ofit is made (Lorj) 
Loi.eridge, — 7iV Duty on Estate op In- 

corporated Louncte op IjAW Bepoicjtng for 
England & Wales (1888), 22 Q. B. D. 279; 
58 L. J. Q. B. 90 ; 00 L. T. 505 ; sub aom. Inland 
Bevenue f’oiyiRs. r. In('orpoil\ted Louncil of 
Law IlEPORTrNG, 2 Tax Das. 105, D. C. 

Annotations ; — Refd. PriUsli Iiistiluloof 1‘rovontlvo Modicliio 

t'. Styloh (18U.D. 11 T. L. It. 4 ; HrlKhten C’ollejirc r. 

Marriott (No. ]), fJiCJC] A. C. J'J2; SkiumT r. Broach. 
[II»li7J L' K. fC 

8. — — - — .] — Thert' can la* no dtTiniUon of 
the words “ (*xt'rcising a irath'.” Jt is only 
another motie of t'xprt'ssing “ carrying tm a. 
bnsiiR'ss ” ; but it c«M’tainly carrit's witli it the 
meaning that the business or trade must bt' 
habitually or syst (‘inatically exi'rcised, tV:. that it 
cannot apply to isolated" transactions (Lord 
Morris). 

How doi'S a win(‘ iiK'rchant t'X<'rcise Ins trade ? 
I take it. by making or buying wine k> selling it 
again, wuth a vh'W to profit (Lord llERscirELi.). “ 
(iRATNGFR iV SoN V. (Jol’GH. [ 1 890 [ ( ’. 225 : 05 

T.. J. B. IJO; 71 L. T. 125; (iO J. B. 092 ; 
LI W. IL 5i;i ; 12 T. L. IL 201 ; 2 Tax Das. 102, 
IL L. 

Annotations •- Cons6. (’rookhUui v. Fuitiulo (DUO), .*» Ta\ 
(.'as. OO'J : Siiiilli r. On'cii%\ (mkI, (Drill 3 Is. B. Refd. 

La Bom trot'll c (IS'JS), (is L. .1. D. 0 : Taxation CUmrs. r, 
Kirk. (DJOOJ A. C. ()8S ; Mndisclu' Ariilin mul Soda Pahrik 
r, Thomiison (D.iULM, 88 L. T. l‘JU. n. : Scott Solomon, 
[DI081 1 K. B. .^>7 7 ; Kirkwood r. Gadd, fDUO] A. (\ 122 ; 
Eirnitian Holds r. .Mitdidl, ID.Ull 3 K. B. IIS ; Green- 
wood r. Smitltli, 11922 1 1 A. ('. 117 ; Witeoek r. lhnl<». 
[D)2al 1 K. B. 30 ; Belfour V. Mace (D)27). 138 L. T. 33s. 
Mentd. lie Watson A' Sandie N Ilull (1807), 1 1 T. L. B. 
121; Turner (Lc'iei sti i ) (for Bexeii* Buhber ('o.) r. 
Kieknian (1808), 4 Tn\ C'as. 2.'i ; Stejdienhon r. Boirei'' 
(IH0!>), 80 J.. D)3 ; Lon ell A Christ iiuih r. Ta\( b Coinr., 

[1008J A. ('. 4(5; \\ t iss, Bihdlei A Brooks r. Fariuei, 

[1923] 1 K. B, 22(> ; S< ales r. Alalanla S.S. (’o. ot Gopen- 
hafs-en (192.'')), 131 L. 'J'. 411 ; Maekiine i. Eecott, 11921)1 
A. (’. 424 ; U’nrn i\ Sonikiri, Nielsen, Andersen r. Collins, 
^Mulkr (London) r, Jjctheiii, Same r. 1. B. Comis., tD.)2'sJ 
A. C. 34. 

— -J — Comyarc No. 29, yyo.s'/. 

9. May include manufacturing.] I’he 

word “ trade ” no doubt primarily means trallie 
by way of sale or exchange or cornmereial dealing, 
Imt Jnay Jiaxe a Iarg('r meaning so as to include 
manufactures {per Dur.). — Taxation Domrs. r. 
Kirk, [1900] A. (\ 58S ; 09 L. J. W D. 87 ; 82 
L. T. 4, P. D. 

For purposes of income tax.] — See Income Tax, 
Vol. XXVITI., jip. 22-24, Nos. 108-127. 

For purpose of National Health Insurance Act.] — 
See t\'oRK A: Labour. , 

Who are traders.] — See Sect. 2, .sub-sect. 2, post. 


Sect. 2.— “BUSINESS.” 

10. Occupation as distinguished from pleasure.] — 

(1 ) It is not ess(‘ntial tliat there should be payment 
in ord('r to constitutti a business ; nor do(*8 pay- 
ment necessarily make that a business which 
withoiit pa^unent wDuld not be a business. 

(2) Tlu' word [“ business ”J means almost any- 
thing which is an occupation, as distinguished from 
a pleasure —any tiling which is an occupation or 
duty whicli require.s attention is a business 
(Bindley, L.J.). — Rolls v. Miller (1884), 27 


Dh. D. 71 ; 52 L. J. ('h. 082 ; 50 L. T. 597 ; 22 
W. B. 800, D. A. 


Annotations : -^l.s/c (J ) Apld. Buiiuird C*ant le LJ. C. v. WilHuti, 
1901 j 2 (d». 813. Consd. Soutli-Wchl Huburbnn Water Co. 
r, St. JMiuwldiopo ITnion, |1904J 2 K. B. 174 ; Se A 
Bobfor, 119271 1 ('h. 97. Reid. Tod-Heatlcy v. Benhain 
(1888) .'i9 L. d’. 2ry ; WllhiiiRton Distriet L. B. of Hoallh 
V. Maiidie^ter (Mijm. (1893). (>8 L. T. 330 ; TompkinH v. 
Boirer.M. 11921] 2 K. B. 91. (irnerallj/, Mentd. Trittoii r. 
Bankiul (1887), .')(i L. 'J . 30() ; WilltJhiie r. Cosslett (1889), 
T. L. B. 410. 


11. Whether payment essential.] — Rolls v. 
JMij.lior, No. 10, ante. 

12. Not synonymous with trade— Unless con- 

ducted by buying &; selling.] — Every tradi^ is a 
biisiix'ss, but every business is not a tradi' ; to 
answer t hat deseri])tion it must l)e eoiulueti'd by 
buying A: s(‘lling (Lord Djonman, D.J.). -- Doe d. 
Wethereli. V. Bird (1824), 2 Ad. N LI. lOL ; 1 

Nev. ik M. K. B. 285; 4 L. .T. K. B. 52; 111 


E. R. 02. 

13. Wider application than trade. 1 - 

Harris r. Amery, No. 22, post. 

Compare Sect. 1, ante. 

Exercise of trade or business.] -See Sec t. 2, post. 


Se( T. 2.— EXERCISE OF TRADE OR BUSINESS. 

Sub-sect. 1. — In (Ieneral. 

14. What amounts to- Whether Isolated act 

sulTicient.l -lt< is true that if a piTson carrying 
on a paHicular luisiness does a singh* isolaL'd 
preliminary lirst act in that busiiu'ss he is carrying 
it on (Bcckj.ey, L..L). — A.-(L IhA'MoUTTi 

Dori'N. (1909), 100 L. 'I\ 712; 72 ,1. P. 271 ; 7 
L. (J. R. 710, C. A. 

15 . — ._.j Drmnger k, Son v. (Jocgh, 

No. 8, ante. 

.] - (\>m])nre B.\NKRUJ‘T'CV, WA. 1\’., 

]). 17, Nos. 78, 79; Pood N l)Rl(ks, \'ol. XNV., 
J). 120, Nos. 17 1, 175 ; Money k iMoNEY-LENDiNG, 
Vol. XXXV., ]){). 202, 202, 207, Nos. 282, 291, 
221 227. 

16. Exercise for public.] — It is not jiro- 

pei-ly said that oik' usrs a m.inual oeeupation \\h<‘n 
he mak(*s no more ( luni for hims(4f, as lie who bi'cws 
oi* baki's for Jus own iisi' {per (Tug), — (hTY op 
London Dase (1019), 8 ('o. Rep. 121 b ; 77 E. it. 
()58. 

Aytnoiatinns : Reid. IVnnor r. Biooki' (1391), Cro. Eliz. 
903: ITulrlmis r. Dla> cr (DULD. O. Bii<ik^ 972; B. v. 

I Kildiib.N (l(il)9), I Samid. 311 ; Thomas r. Sorivl (1()7.‘5), 

3 K( I). 993; MiMohaiits AdNiiilmiTh r. Boliow (1()8(>), 

I Comb. .■).{ ; B. r. i'rcNN (1798), 11 Mod. Bi'i). 189 ; Mitchrl 

r. B( ynolds (1711). 1 1 ‘. \\ ms. 181; I’an y r. Bt i i y ( 1 7 J 7 ), 

] Com. 9(59 ; ('li.imhcilain of Jjoudoii r. ('om])toii (189.')), 

4 L. .1. (). S. K. B. 49. Mentd. 1 Mihlm ('ori)i\. ( 'as*' ( I (599), 
Balm. 1 ; Lanuham’s Casa (1()19), March, 179 ; (Irocnvclt 
r. Buiwtdl (1099), 1 Jal. ]{aym. 1.31 ; London City i\ 
Vanackcr (J (J99), 1 Ijd. Bayiu. 49(5 ; London City r. Wood 
(1701), 19 Mod. Jhi). (:C)9 ; Wlnton v. \\ ilks V 1 703 ), 2 
Ld. Baym. 1199; Cotton r. JJaMCH (1717). 1 Sira. 33; 
Brondbcnl r. Wilk.s (17 19), Wjllcs, 300 ; Clark r. Denton 
(1830), 1 B. A(L 99; Bcyiioldb v. Barford (1814), 9 
Dow. A: L. 397 : C'ox c. liakcw (1890), 13 App. (JaR. .306 ; 
Kiuhc V. JohiiHon, |189H| 9 G. B. 91 ; Secretary of Stalo 
for lloure Altalrs i\ O’Biien, [1993] A. C. 603. 

17. .] — -The law . . . forbids no man 

to use any trade privately, as to be a tailor in 
my house or tlie like, for tliat is not a trade, but a 
service {per Dcr,). — Norris v. Staph (1010), as 
reported in Hob. 210 ; 80 E. 11. 357. 

A mwraHons Reid. Wlnton Oorim. r. Wilks (170.3), 2 Ijd. 
Baym. 1129 ; Mitehol r. BcynoldR (1711), 1 B. WniH. 181 ; 
l^ariy v. Borry (1717), J Com. 269. Mentd. London City 
V. Vauackor (1699), 1 Jjd. Baym. 496 ; B. v, Westwood 
(1830), 7 Bins:. 1 ; B. a. Darlington Seliool (181(5), 6 Q. B. 
682 ; Goslinp r. Veley (1847), 7 G- B. 406. 

18 . Exercise as master.] — If a man 

employ workmen in his own house ... it is an 
exercising of the trade. — H obbs v. Young (1001), 2 

1 Mod. Hep. 212; (’arth. 102; Domb. 170; Holt, 
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K.B. CO; 2 Salk, 01(1; 1 Show. 241 , 266 ; 87 K. H. 
200 . 

Jnnolalion.^ : Reid. lOiynard riiaMc (17v'>0), 1 Burr. : 
Koon 7’. Dornmy (18J2), l.'i Kast., 101 ; Shaw r. JNiyiiDi 
(1H34), L. J. K. B. 110. 

For purpose of restraint of trade .] — Sw 

Part IV'., jto.sl. 

For purpose of restrictive covenants In 

leases.] — See JjAnddoud <V: Tknant, V'ol. JVXXJ., 
pp. 159-1^1, Nos. 2918-299(5. 

For purpose of restrictive covenants on 

conveyance .] — See Sai.k of J^and, Vol. XJj., pp. 
921 92(5, No.s. 2722-2752. 

19. Where trade or business is carried on 
Meaning of— Question of fact.) — ['‘Whore the 
trade is carried on ” [ may mean \\ lieiu' the gofids in 
respect of wliicli trading is carried on are conveyed, 
made, bonglit or sold ; or, sp('aking of land, wliere 
it is cultivated or used for any oilier jiiirpose of 
])rotit. That makes t-lie locality of the goods or 
the land which arc* tlie subjeets of the trade to be 
in a certain sense the ])lace when* the trade i*^ 
carried on, because it is the ](lace wliere tia* things 
corporeally oxi.st or are dealt with. i5\it there is 
anotliiT sense, in wdiich the conduct cV: managi*- 
ment, the head tV: brain of 1 la* trading ad venturi*, 
are situated in a place dilterenl fiom that in wdiich 
tlie corporeal subjects of trading are to be found. 
It becomes thi'iM'fore a qu(‘,stion of fa<;t (lyoui) 
llAi.sBUKV, (\).--San 1*ai no (Huaziiaan) Uy. (V). 
r. (’abtkh, |189()j A. ('. 91 ; (5.5 J i. .1. (b 15. 1(51 ; 
79 b. 9\ 598 ; (50 ,1. V. SJ, -1,52 ; 11 W. Jb .‘IdO ; 12 
T. b. lb 107 ; 9 'tax (7is. 107, H. b. 

.innolf/fionf! : Apld. ApUuiriK' r. J'cti'r SchoiMiliofcn Bk'W- 
ing ('(). (1S9S)), KO \j. T. Consd. B. r. ( '!( I k<‘U\\«‘ll 

OcncrMl Tilnoh (\mirH., H'.Mill 2 Iv. H. H75> ; J h* H(vi', | 
(^)HsoU(iat cd MinoHr. IPtwe, Il*)dO] 2 K. 15. <512 ; Mlli'ledl 
Kgyiiliaii Hotels, 1022. Reid. (iioA(' >' 

Klhots A. I’atklTison. iOIUots A I’aiKiiison r. <iio\«* (ISOO). 

15 'J’nx (5is. 4 81 ; THxation <’oinis. r. Kiik, |1000) A. 

.".88 : Ko.lnk r. (’lark, |HM)2] 2 K. 15. 4.".0 ; (Pm-)/, r. Bt-ll, 
[1001] 2 K. B. i:5(5 : Ogtlvu' V Kitton (lOOsi, Tax Cav. 
;5:58 ; Ain<*rieun 'I'lirrod (’o. r. .Io.\ce (1912), 10(» L. T. 1 7 1 ; 
Li\<Tj)ool cY Ijoiidon A: (Jlobt* . r. Bcniicll, Bilco r. 

Noithrrn Ahsoc.. Brier v. Ocean Acoldent, A. (tu.Tianlti 
C’orpn., 110121 2 K, B. 11 ; Hood r. Mage4‘ (1‘Jlh), 7 Tax 
(’as. 1527 : Brudlniry r. Hnghsh Seeing Cotton <’o., (11»221 
2 K, 15. r.dll ; S^\edLMh (Vnlrul B> . e. 'riKnnp-on. 1102 ;, j 
A. C. : Kg>]>tiau Helta Land A ]u\estineni ('o. r 
Todd(ll)2s). ti'r. L. B.747. Mentd. < itchhain Life Ansee. 
Soe. r. Bisln.p (HM12), 71 L. ,T. K . B. (51 s ; Allanza (’<.. v. 
B(dl, (IIPL.J 1 K. 15. 18 t ; The J’olzenth. IHHGJ V. 117 ; 

1. IL (Viinrs. r. Sansoni, (1021] 2 IC. 15. 4te2. 


SuB-sKCT. 2 . — Who AiiE Tuadkks. 

20. Actor.] —(1) 9'lie business of a travelling 
cireu.s is not a trade. 

(2) It is eertain that no actor nor any person 
exhibiting like resjis., gymnasl io feat s in public nor 
(‘ven the ]>roprietor of a tlieatre would be a trader 
within the meaning of the llkpcy. Act now" in 
force in any earlitT Jlkpcy, Act (Keli.y, (\I5.). — 
Speak v. Powell (1879),' b. lb 9 Kxch. 25; 49 
Jo .b M. C. 19 ; 29 b. T. 194 ; 98 J. P. 8. 

21. Auctioneer.] — Auctioneers do not carry on a 

trade so as to make one partner liable ui<on a 

hill of exchange accepted in the llrni name by his 
co-])artner without the knowdedge or authority of 
the former. —Wheatley v. Smitbehs, [1009) 2 
h. P. 921 ; 75 J.. ,b K. Ib 027 ; 95 b. T. 99 ; 54 
W. lb 537 ; 22 T. L. lb 501 ; 59 Sol. .lo. 513, 1>. V. ; 
I'cvi^d. on other grounds, [1907] 2 K. lb 081, V. A. 

■ Refd. Higgins v. Bciniehniiip, [HHl] .*5 K. B. 

22. Banker.] — To an action of by the 

indorsees against, the indorser of a bill of ('xebangt*. 


deft, ideacled that the bill was made indorsed 
after the pas.^iing of 57 (ieo. 9, c. 99, which restrains 
spiritual per.son.s from being occupied in any 
trtwle or dealing that ydtfs. were a hanking co., of 
which certain spiritual persons liolding henelle<*.s 
waa*!* pai’tners A members ; that the trade or husi- 
ne.ss of a hank<*r was carried on by the said co- 
part rH*rshi}> foi- gains A ]>rotils as will of tliose 
.sjiiritiial jieisoiis as others, (‘oiitrary to tlie form 
of t/he .statute; w’lwrehy the indoi-.sianent A tin* 
])romise in tliii deelaiation numtimieil were void 
in law : Hrid : tlie ]il<‘a was good, A the tradf* of a 
hanker vva.s w’ifliin tlx* meaning of the statut/c.— 
Hall r. Fuanki.ix (1898), 9 M. A W. 259 ; I lloiu 
i A Ib 8 ; 7 1>. .1. Kx. J19 ; 2 .lur. 97 ; 150 b. H. 
I 111b 

• Juimtofinn : —Mentd. liOndon Y F.ihfeni J5anl.ing (’i.ir-ri., 
J’'r ft. fyoiig\\ orlh’H ICxori. (ls")9), .J.jIiti. 4(5.'.. 

23. ' .] -(1) Banking is not stilctly a tradt* 

(W'h.les, ,b). 

j (2) Ib'irming A" grazing . . . are huMiiesses 
I which have ha* their object Ux* acquisition of gain 
j (Khle, (’..b). 

(9,) “ Business” lias a more exten.sive signiiir.i- 
I tion than ” trad(* ” ... It was n(‘\er doubted 
that farming was a “ bnsin<*t>s ” though not a 
” tr.ade ” (Wrrjjis, .b). 

(1) Tra(l<> lias tlx* technical meaning of busing 
A selling (Willks. /*. Ameky (1895), 

b. B. 1 ('. P. 118; Ilo]*. A Ph. 294; liar. A 

Huth. 957 : .95 b. .1. ('. 19 89 ; 19 b. T. 591 : :'>0 

.1. P. 5(5 ; 12 .lur. X. S. 1(55 ; 11 W. lb 199. 

AJirtniafinii'y • J f to i'\) Consd. ^eott r. s, doim ei . l 

K. ]5. ..77 : Win dlev V. .''mil In i ‘I'.X'f,! J K. H .521. 
Reid. Snutli r. An<leT*“.MU L. Cli. J). 217 : K(n--lng- 

ton 6: Knight«hn<lg(* l.k dne Jiighlmg f'o. r. Nnltiag Hill 
El<‘t1iie Lighting iUi. ilnis), h7 L. J. K. B. '(I '. 

(b Refd. 'riii.iix- c. I'lu'-.lnfiB (l'“!M'.i, (>ii J. B. s21. 
(tiXiruUif. Refd. Worn, rslev r. .Mt'iull (1^(57), J.. B. 4 Imi. 
(>')'.; J). axis r. Hiitchirihoii, Ti.iftind r. saim*, [H)2*ij 1 
K. 15. (>U.5. 

24. Civil servant — Sub-postmaster.] — A sub ]>o.st 
ofllee carried on with a chemist's k1k)]> on preinis(-s 
is outside a eovi'Uant ” dVadingto be restricted to 
elxmiist I'A' A druggi.sts' busin(*ss A dentist or doctor ” 

a. s tlx* otlh'e of a sub-]x)st mast(T is a liranch of tlx* 

public .service, in t he nature of a monopoK , at a lix«*d 
laanunei'at x>n, A cannot lx* .said to he ” tradiiig." - 
I’'B\MProN r. (Jir.T.lsov, [19271 1 ('In 19(1; 95 

b. ,1, bh. 555 ; 1.99 b. T. (509 ; 42 T. b. lb 719 ; 
70 ,Sol. Jo. 995, (9 A. 

25. Dancer.]— Dancing i.s no trade. Imt it mav 
lx* e.dled a ]irof(*ssion {per (T'B.).— BoBIV'-ux r. 

I Duos('(>xu 5T (1995), 5 IMoil. Rep. lOi ; 87 K. lb 517. 
.t >ntn(aiton : — Refd. B. r. Liuilnm (1724), 8 3Io(l. Bi p. ‘2(57. 

26. Farmer.]-- LI ATiUis r. .Ameby, No. 29. a /iff . 

27. — Panning is not a tiade. N v. 

1IoLLIXsiiem>, 1 1901 I 1 R. B. 700; 70 b. J. K.B, 
571 ; 8i r. 4,s9 ; (55 .7. P. 957 ; 4 9 W. lb 121 ; 
17 T. b. B. 952 ; 9 W. (9 (9 125, t9 A. 

A nnolntiot}9 : Cousd. (’iirtis r. Sliiniior (190(5). 97. T.. 79 31. 
Refd, 8kimi(*r r. Bivni*]), fl9‘27] ‘2 K. B. '2‘20. 

28. Gymnast —Performer In public.] —S peak ( . 
Powell, No. 20, up 5 ■. 

29. Insurer — Fire insurance.] — [A ])oint was 
raised] wdictlier tlie husines.s of insuring buildings 
against tire w’as a trade. I'liis hu^iiiies.s, wlx'u 
carried on for the sake of protit, maN , no douhb in 
some sense of tlie word, he called a trade {pi r ('ru.). 

OlTIZEN.S In.SUBANi’P: (9). OF(9\^9\T)A V. I9\h’SONS, 

Queen Insitrance bo. r. ]*aksons (1881), 7 A]>p. 
('as. 90 ; 51 b. .T. 19 (9 11; 45 b. T. 721, 19 (9 
Anruitations Ketd. A.-(». for Oiilfirio v. A.-f». for tlio 

Doniinlon, riS9(5| A. (9 31s. Mentd. Oobio r. Toinpornh- 
llcs Board (LS.s'i), 7 App. (’as. 13(5 ; Biit^sbl r. B. (iS'^'i), 

7 App. ba.s. 829 : boloiilal Building .Y TnvoHltm'iK VsHnon. 


PART I. SECT. 3. SUB-SECT. 2. 

TranmeiU traders.] Markets & Fairs, Vol. XXXIIT., pp. 608, 6(59, 



8 


Trade and Trade Unions. 


>Scc{. — h\cerci<tc of trade or haziness: Suh-ftect, 2. 
Partii II. (t’ III. Sect. 1.) 

1'. A.-C4. of (^1101)00 (188!}), !) App. OaR. lo? ; TIodjfO r. 31. 
(J888), J» App. Uas. 117 : Bank of 'Toronto r. Jiamln\ 
Morchnntb* Bank of ('anada r. LanilM'. CTniadian Bank 
(»f Uoinnn-roc' r. Jaimbo, North Britisli IMoroantilo Insco. 
r. Jjainbo (1887), 1 ‘J App. t’as. d 7,") ; A.-(J. for Manitoba 
r. Manitoba Lkanic'D-IIoidorh' Assocn. (]t»Ol), 71 Ji. .J. 
J’. (^. 28; 7»V t\)kMMan'H 1 *r]>osit orj{>R N' Life A lleultli 
Assco. Ashoen, (lt)07). 7(i L. J. K. B. 8(5:); ,)ohn Bet're 
Blow Oo. r. Wharton, llbl.'ij A. ('. .’UtO ; (Bvat \\ or! 
Siuldltny Uo. r. B., |l!>21i 2 A. U. 91 ; A.-(U for < )ntario r. 
Ib'ciproeal Jnsnreis. [1921] A. (\ 928 ; C.u-on t\ 11., |1!>2-1] 
A. 999 ; 'Tor(nil() lOleetiie t'ojnrH. r. Snider. 1192.')] 
A. V. MOd. 

30. Landowner decoying wild fowl.] — Every 
man that lias a ]nojKn’(y may employ it for lii.s 
])leasiire A jirolit , as for allm ing A })roeiiring 
decoy ducks to et)me to his pond. To learn the 
trade of stHluein;^ other tlucks 1o come there in 
order to be takem is not ])rohibited eitber by the 
law of the land or the moral law : but it is as 
laveful to use art tf) seduce^ them, to caleh them, A 
destioy them for the use of mankind, as to kill A 
desiroy wild fowl or t;im<‘ eattle. '^Pben when a 
man uses his art or his skill to take them to sell 
A dispose of for his prolit, this is his trade (lloL'T, 
Kkkbll r. liiCKKKTNGiLL (1700), 11 East, 
574, n. ; Holt, K. B. 11 ; 3 Salk, b : 11 Mod. Kep. 
73, 130 ; 103 E. K. 1127. 

An7wfalions : — Refd. Cnninkicn r. Tnvlor (ISO!)), 11 Last, 
r)71 ; Hamiiun r. Mockdl (1821), 2 B. A (^. 991 ; Ibbntson 
r. T’eni (18(i.)). 94 L. J. lA. J|S; Hifririns r. (.i’Dnnnell 
(1870), IS W. IL 978 ; Motrul S.S. Co. r. McCjet'or, (Jow, 


118921 A. C. 25 : Trollope v. London Bnildinj? TradoH 
FediTation (189.0), 1 1 T. L. B. 228 ; Allen v. Flood. 118981 
A. C. 1. Mentd. Bunnell v. Mill (184(;). 9 C. IL 92.5; 
lamdcv r. ilvo (18.59), 22 L. .1. Q. B. 409: Bothers v. 
HujoTniro Dnii (1800), H JNfoo. Jnd. App. 109; (hdtin r. 
Ijoalhein (1901 ), 70 L, .1. T*. (\ 70 ; JhaR e. BritlHh Aledieal 
Asbocn., I19I9J 1 K. B. 2 I 1 ; The 'J'libantlu, 11921] Jh 78. 

31. Merchant.] — A mercliant includes all sorts 
of traders as well A iis projx'rly as merchant 
adventurers.— L ondon Coupn. v. \Vi],ks (1704), 2 
Salk. 445 ; 01 E. H. 3S(k 

32. Musician.] — Musicians’ Co. in London (oh 
Chamheklain of London) v . Cheen (1724), S 
Mod. Lep. 211 ; S8 E. IL 152. 

33. Proprietor of travelling circus.] —Speak v . 
PowioLi,, No. 20, a}de. 

34. Renter of tolls.] — Senible : the renting of 
lolls is not a profession or trade. — BeiAjAMY v . 
Biiin ii (1817), 10 M. A W. 500 ; S J.. T. O. S. 413 ; 
153 E. IL 1325. 

Who are traders within bankruptcy laws.]— Nee 

BanivKuptuv, \\)h TV., pp. 17-24, Nos. 70-102. 

Infants.] — See Bankruptcy, \'o1. l\k, p]). 

29, 30, Nos. 231 230. 

Married women.] 8Ve Bankkitptcv, Vol. 

IV., pp. 31-33, Nos. 251 255. 250 271. 

Who are traders within Sunday Observance Acts.] 
—See Time, Vol. NLII., pp. 0.38, 030. Oil, 015. 

Married women as traders .] — See Hu'-band A 
Wife, A'ol. XXVTT., i)p. 80 01. Nos. 003 707 ; 
Bankruptc’y \ oI. l\h, pp. 31-:>3, Nos. 251 255, 
2.70 274. 


Part II. — Control and 

Board of Trade — Decisions not binding on courts.] 

■ — See Constitutional l^vw, \h)l. XL, p. 514, 
Nos. 1 5 L 

Census of production.] — Set (hnsus of ITo- 
duetion Art, 1000 (e. 10), (hnsus of Produetiem 
Act, 1017 (e. 2). 

Conciliation Boards.] - Nee ('oneilial ion Ael, 


Supervision of Trade. 

[ 1800 (e. 30); New* Ministries A SiM'retaries Act, 
1010 te. 08), ,s. 2; Industrial (7>ui’ts Act, 1010 
(e. 00). 

Trade boards.] —Nee Wohk A Labot u. 

Statutory regulation of wages. I — See Mines, Vol, 
XXXIV., PI>. 730-737, Nos. 1 1()1 1110; Work A 
Labour. 


Part III. — Freedom of Trade and Monopoly. 


Sfa t. 1 . IN GENERAL. 

35. Right to exercise any lawful trade. 1— All 

trades lawful A not to ])e re.straiiuHl hut ])yPailia- 
numt. — (A se of Monopolies, Dairy r. .Aia.en 
( 1002), Moore. K. B. 071 ; 1 Web. Bat. Ca.s. 1 ; 
11 Co. Rep. 84 1) ; Noy, 173 ; 72 E. R. 830. 
Annotafloti'i .-—Refd. T'itv of London Cdm* (1(510), 8 ('n. iR.p. 
121 b: Nonih r. Stajis (KiKi). Bob. 210; Duldin Coipn. 
CahO (](>20). Jhilni. 1 ; IL r. MaidfiiliDad (V)ri)n. (1 (520), 
Balm. 7(5; B. HaTniuion (1 (597), 3 a(ut< Tr. 82(5 ; Thomas 
V. SorroJl (1 (579 ), Fjcdiii. K. B. 85 ; yniniontli ?•. Dari’<‘l 
(1(;SG). 9 Mod. JU-I'. 75 ; ISonllonr. Bnll (1795), 2 By. Bl. 
4(59 ; CTano r. Btlco (1812), 4 Mam A G. 580 ; Branl r. 
Ftmi ton (184(5) 9 C, B. 97; Cald^^eIl r. Yanvlisscij^-.-ri, 
( aldvvoll??. ^ 07 bock. Caldwell v. Bulfo (1851), 9 Haiv, 415 ; 
Bofi-ors V. Bajoridto Dntt (18(50), 19 Moo. i’. (' C 209- 
(1S9 1), 4 Citr. 577 ; Mmray r. ('iayloii 
) uIoU 1 ’ Mansdon r. Savillo Street Co. 

(18(8) 9 F\^ 1) 209 : C. L. By. r. CoJdsmid (1881), 9 
1 \ Pv.’’- ITfihfax Connty Conrl .Indpe, [18911 

1 (). H. (99; Biitisli S(»7ith Afriea Co. r, D(‘ Boerb Con- 
boliflated Minoh 1191(1] i ('jj. ; Nk^rth WoKtern SuK 

Co. ?' FleetTolvtie Alkali fh. (1912), 107 L. T, 439; A.-G 

Adelaide S.S. Co., 
neoal ^7 iToetdenee of the .7ud|?eH 

Q B lJ?^50r' (1881), 13 

, common law no man could 

rn. MT)rking at any lawful trade. 

(..j) 1 be common law abhors all rnonopolie.s 
winch prohibit any from working in any lawful 


Dude.— dp.sw u 11 3’ArTX)Bs’ ( Ase (1()1 1), 1 1 (\). Rep. 
53 a ; 77 Ik 11. 121S ; sub notu. iBswicH ’Faildrs r. 
SllERRiNt., 1 Roll. R(‘]). 4; sul) tIOUt. I BsWICU 
Clotiiw oitKJORs Ca.se, Codb. 252. 

A nttofadou't : Consd. Diivies r. J)<i\ieh (1887), 3(5 f'li. 1). 
359. Refd. Nm-tis e. Slaps (lt)D5), Bub. 210; .LdifTe 
r. Brode (]G2]), \V. .lo. ) T, ; Thomas r. Suriel ( 1 (573 ), ‘.i 
Keb. 223; B. r. D7irham Corpn. (175(5), I K(m\. 512; 
French v. Adams (17(53), 2 WjIh. 1(58; Hoiiltun r. Bnll 
(1795), 2 By. Bl. 4(59 ; B('aid v. KKoitun (181(5), 9 (’. B. 97 ; 
.lefYeryH v. Buumw (1851), 4 If. L. Cas. 819; BoLnn-H 
Bajendro Dull (18(50), 19 :\Io(». B. (L 209 ; Mai'sderi r. 
Sfivlllo Street C’o. (1878), 9 F\. 1), 209 ; Kiukc .BdiUHon. 
[1898] 2 Q. B. 91. Mentd. Haeket v. 3’illy (170(5), 11 Mod. 
B'ep. 93. 

37. .] — At common law ev(*ry man may 

set up . . . any . . . trade tliat. lie jtleased 
(Wylde, ,1.). — Thomas v. Sat.tmahsb (]t573), as 
reported in 4D(‘em. K. B. 115 ; 80 E. R. 85 ; sub 
nom. Thomas v. Sorrel, 3 Keb. 1 8 1, Ex. ( 'h. 
A7}7iofalio7tH : —Mentd. JeveHon ?\ Moor (1099), 12 Atod. Bcp. 
2(52; Shaw e. Bnll (1701), 12 Mod. Bep. 592; B. r. 
Bupinlan (1725). 2 Sobs. Can. Iv. B. 134 ; Sx p. Armilago 
(1750), Anih. 29 f ; Musket t v. Bill (1839), 5 Bintf. N. C. 
094 ; Wood Lendbitter (1845), 13 M. A W. 838 ; Wash- 
bourno V. Buttowr (1817), 10 L. .1, Fv. 20(5 ; Taplln r. 
rlnreiico (1851), 10 C. B, 741 ; Cotikti'VO r. FvettH (1854), 
10 Fxeh. 298 ; Bailey r. St(>i)henH (1802), 12 C. B. N. S. 91 : 
Nnttall r. Braeewell (1800), 30 L. J. Fx. 1 ; L. C. C. r. 
DimdaH, [19041 1*. 1 ; Warr v. L. C. C., [1904] 1 K. B. 
713 ; Smith r. (Y>ll)oumo, [1914] 2 Ch. 533 ; Britinh Actors 
Film Co. r. Glover, [1918] I K. B, 299. 
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38. - — .j -Kiokblk V. TIrcKioiMN(3ir.i., No. 30, 
mile. 

39. • .] --An action nprahiKt ila‘ Tnasicr 

of a for i)iirpoH(‘]y firing a cannon at ncj^i‘ot‘s, 

it th(‘rc})y prcvc^ntinj; tlicin fron» tr/idinj' with 
pltf., A it iH no answf'C tf) siicii action that i)H-f. 
liad not conformed t-o th(‘ law of the country in 
paying the duty due to the King for his licence 
t,o trade. 

It has be(‘n said that a j>erson engaged in a 
trade violating t.h<‘ law ol‘ tlu' counti’y cannot 
Kiippoid an action against- anoth<*r for hindering 
him in that illegal ti’aOic. 'that- J fuitirely acced<‘ 
to, hut it does not Jip]»ly to this case. 'Phis is a 
foiadgn law ; t he act of t-rading is not itself immoral, 
k a posii'hnim is not binding on foi-<‘ign(‘rs 
(Lord Keny^on). — 3Arli-:ton ?•. MHIawley" (1791), 
]*eake, 210 ; 170 PL K. Jf)!!, N. P. 

Annntatitma : — Consd. Alltn v. PIikxI. |IH5)S] A. f. 1 ; PnUf- 

V. JJrilisli M(M]i(‘nJ Assocn., [JiUUj I K. R. iiiJ. Refd. 

laiMilry r. (iyr (IHf).'!), 2 E. Ji. 21(3 ; Motrnl ^^.S. Co. r. 

McfJn'por, Gow ISH'.J), 2!} ly B. fj’.fH ; Gnitin r. Lcatlioni 

(11X11), 70 L. J. p. C. 7(). 

40. TTomer- V. Ashford, No. 250, 7;o.s7. 

41. .| — Odie pr(‘sumj)tion in favour of un- 

restrain(‘d trade among tlje King's su)).je<'ts is so 
strong, that evaui tla* Jjord JNlayor's ('t. of Tjondon 
cannot sup]>ort. proctaulings upon bye-laws irj 
restraint of trade among the citizens, without lirst 
showing the imm{*nu>rial custom that, nom* hut 
loa'iiKm (»f the city shall can y on t rad<* wit bin it . — 
( ’HAMBERl-AIN OI-" TjONDON V. ('oMPT<tV (1S25), \ 
L. J. (>. S. K. D. 10 : 7 Diwv. N Kv. K. B. 507 ; 
3 Dow'. A' liy. iM, i \ 503. 

Aiuioidiion : — Apld. Clark r. Lo Cn-n (1S210, 1) B. \ C. .■)2. 

42. .1 ~-A hy<'-l.iw , that- no ])erson shall 

»‘\<‘i“cise tlie ai't of a jtainter within tin* ('it\ of 
London, not being free of the ( 'omi)any of Dainteis. 
is a hye-huv in ri'straint of Dade, A \oid, unless 
theiv i>e a. s|)(*cial custom to wariant it. 

By common law, any person ma> c.arry on any 
trade in an>' plact*, unless tlu'ic* be a custom to tin* 
contrary (Bavoey', ,I.). -Clauk r. fjEt'RiON (IS20), 
0 B. A i\ 52 ; 7 L. .1. O. S. K. B. ISO ; 100 10. \i. 20. 

43. ■ ,] — N(>rdi-:m-’]:lt r. Mamm NoXDKNrEi/r 

Dons A Ayemenition Do., No. 130, post. 

44. .] — (1) \\'lie!‘(* t he goodw ill of a business 

is sohl, without- furtliei* ])rovision, the V(*ndor may 
set up a ri\al business, hut- he is not entitle<l to 
cainass tin* customers of the old lii-m, A may b«* 
restrained by injunction from solicit ing any person 
wdio w'as a customer of the old lirm jnior t(^ the 
sale to continue to de.a! with tin* vcnd<n-, or not- 
to dt*al with the ]>urchase]'. 

'Phe same ])rineiph‘ is a]>plieahle to the east* 
whert* a jierson has ht't'ii taken into ]>artnership 
on tin* i(*i-ms that ttn the (*x))ij’ation of tin* ])artner- 
ship t-ln* goodwill of tin* business sli.all b(*long sol<*ly 
to tin* other partin'i*. 

(2) It- is said, ind<*t*d, that In* may not repi*(*sent 
liimself as a suec(‘sst>r of tin* old tiiin, oi* as carry- 
ing on a continuation t)f their husiii(*ss (Lord 
IIersc'ITET.l). 

(3) O'hey (i.r. the (M. of Ai)]>e;d in tin* case of 
Jjygolt V. Barrett, No. 003, post) t-liought- they 
coidd not on any just- prineijilt* pre\ <*nt. (left, from 
su])plying ;i man w'itli goods if In* ;ipplii>d for 
them ; that tln'rt* was no implied ohligatitm upon 
him, either l(*gal oi* moral, to slnit his door against 
a customer who eaun* to him of his t)Wii free will ; 
that a sale of goodwill did not involve an implied 
contrati- not t-o deal with any customers of the old 
husiues.s tin* goodwill of which was sold (TjORD 
IfERSCHELD). 

(7 ) An ex])rt*ss cov<*na7it not to carry on l)iisin(*ss 
Would he inca})ahle of being enforced as .a restraint 
ef trade if it W'as larger than tin* necessity f»f tin* 


case, liaving regard to tin* ])articular chai acier of 
the husin<*ss demanded, ot', ]>erhaps, unh'ss it was 
j(*sti-ic*le(l in some W'ay either iri tiiin* or space 
(Lord DavkyD. 

(5) (iern'rally sp(*aking, it means rjuich more 
thaTi wliat Lord J^ll.DON took it to nn‘an in Cralt- 
irrll V. L)jr^ No. SSO, . . . Often it ha])pens 

tliat tfn^ good will is the very sap A life of the 
husiiK'SS without which the business w'ould yield 
little or no fruit. It is tin* whole advantage 
whatever it may lx* of the r(‘])ut.at ion A connectitm 
of the lirm which may have ))een built u]) hy y(.*ars 
of lionest, vvoi'k or gained by laY'ish ex]>endi1 me of 
money (Tjord M acxaghten). 

(0) ITe may advertise; Ijiinself as ]ia\ing be*e*n n 
])art n(‘i* in f)r tin* fonmh'r or manager of t he husirn*ss 
which In* lias srid ])rovided lie doe.s not rf*])j‘escnt 
th.at tin* business w'liieii lie is (‘a raying on is the 
same business as f>r identical with that which he 
lias sold. It. is W(*1I settled that In* may d<j all this 
(TiORD Davey). 

(7) 3'he common law' has always hef*n jeakius 
of any iiii<*ife*rcnce with trade (IjORD Mac- 
naoh'I’en).- O'reco r. JJrxT, IJcSOh) A. D. 7 ; 05 
I.. .1. Dh. 1 ; 7.3 L. T. 51 t; 4 1 AV. B. 225; 12 
T. L. B. SO, If. L. ; rrr.sY/., [1S05I 1 (’h. 102, 
(’. A. 

A7)n()tatu)t}.<f .f.s to (1) Apld. .TcTiTiiiifT.h T, .Tcniiings, f]S08J 
J Ch. .'378; (ij’lliiiglimn r. Biddow, iliXMi] 2 CIj, 242; 
(’ml r. YVi'lihtcr, [IlXJl] 1 Ch. OS."). Distd. Grccii 
(Noilhuinitton ) 7*. Yloiri*-, 11014] 1 (’h. 002. Apld. B()(»riu* 
r. Wickt'r, 11027] 1. Ch. 007. Consd. Fan v r. C’oeper, 
110271 2 K. B. .‘ISE Refd. W'l'sl LfttuRm *■ vndlcatc r. 
I. B. Cninrs., flSOS] 2 Q. li. '>01 ; ]>‘f Dtnid vV -Mai t lieu 
IlSOO] 1 ('h. 37S : Yloriis r. Saxilhy, 1101, )j 2 Ch. 07. 
As to (3) Refd. Ylcl'lllistriiu r. Bali> rnaeelligott Co-o]). 
Agricultural Sc li.iiry S^oc.. 11010] A. (’. .ilS, to 

<0) Refd. Hill r. J- cat is, !100)j 1 Ch. 400. (hncruUu, 
Refd. Valciitnn* -Mi a1 Jiiie-c ('u. r. Valciilinc JCvlract (’<». 
(10(1(1). hW I,. T. 20!I : B. van r. Wchh, [1001] 2 C'h. 00; 
Lixock r. J’cur-'dii (I 02s), C'oin. Cas, 1 *'S, 

45. - — rxDERW'ooi) (JL) A Son, Ltd. v. 

Barker, N<*. 777, post. 

46. - — .j- (B'inx r. Li'-Atbem, No. 1 170, /xi.s/. 

47. — — -\n im])ort<*T‘ may ar([nii‘e a valuable 

re]njlati<ni 14 O' liini.self A his w;4res by his care in 
s(‘i<'etion, or Ids ju'ccantions in transit A .stcu'agi* 
or h(*eause his leteal character is sneli that tin* 
article ae(iuin's a value liy his testimony to its 
g<*mdneness. Ihit aiiart- from ('ontract or mis- 
rt‘])r(*sentation tln'it* is nothing to jn’cvimt a ])ersou 
from aex(idring goods from a inanufactuis'r A' 
selling them in coinix4ition with him, even in a 
eonntry into winch tin* mannfact urt*r, or his agent 

I lias he(‘n the sole iinjiortt*r. 

Applts. sought, tt) restrain i*(*s])s. from selling in 
India a well known brand of (ag;irett(*s whieli for- 
I .sMuu* y<*ars t he> alone liad ]x*en ini[)orting into A 
selling irt India : tJn-y wen* assign(*es of tin* trade 
mark A goodwill in India. Besjts. having hongld 
over 21 millitms of the eigarx'ltes cheaply fi'otn 
purchasers fi’oin the mamifaetureis, w'lto had 
grantt'd applts. llu* sole rights for India, were ahlt* 
j to undersell ajiplts. Tin* sales by resps. involv(*d 
I no breaeli of eontraet. misrepi’csi'iitatiou or 
infringement ; further it was md sliown tliat 
aii]>lts. had acqidri'il any indi'pcTulent reputation 
as import (‘rs : - IB Id : tin* suit was not- maintain- 
able.- — iMRERIAl. 'PnBACCD Do. OF INDIA, I/ri>. r. 
Bdnnan, 110211 A. ('. 755; J.. R. 51 Ind. -Vpp. 
200; 03 L. J. B. ('. 21(5; 131 L. T. (5 42 : b' 
T. Ti. B.. 013 ; 41 B. B. Ill, B. C. 

48. Or several trades.] — Norius r. Stars 

(1010), TTob. 210 ; But. 5 ; 80 E. B. 357. 

A iniotafions : Apld. Barry r. Berry (1717). 1 (,4>m. 2()!). 
Refd. Wintnn r. Wilks (170.‘»), 2 ial. Ravin. 11251 ; -Ylitchcl 
r. Royiiohis (1711), 1 B. Wins. 181. Mentd. IxauUm Cit v 
r. YTunickcr (HllXJ), 1 LiL Bnym. 49(i : B. c. \Ncst\vood 
(IS.'IO), 7 Bing. 1 ; IJ. r, Darlingti'ii Si'hool (I*<l4k (3 Q. B. 
(18*..* ; Gosliiu' r. Vclcy (IS 17). 7 (,h B. BX!. 



10 


Trade and Trade Unions. 


Sect, 1. — In general. Sect. 2; Suh-fieef. 1.] 

49. For any remuneration desired.] — 

Every man lias a right to work for tli(‘ best priee 
he can get ; but, if otliers choose to work for loss 
than the usual price, the law will not permit that 
violence should be committed towards them, or 
towards those by whom they are emjdoyed, or 
those with whom they are conueeted. — Jt. c. 
Batt (lS3t), n i\ ik P. 320 ; 172 E. li. 1203. 
Annotations : -Mentd. TU Howell (iS.Tf)), 9 L\ tz I‘. 1.17 ; 

Drake v. Footitt, Drake r. Hankiii (IMSJ), 7 Q. H- I>. -01. 

50, By any method desired.] 3'hisuasan 

action by wliich pltf. sought to enforce a bond 
again.st deft. 3’lu' condition of the bond reidted 
that d(dt. tk seventeen otluT obligors, bidng 
lespectively, owners tk occuyiiers of mills <k other 
prt'inises in Wigan ik tin' neighbourhood, carried 
on their business of spinners & weavers of cotton 
yarn ek cloth, <k employed many workpeojdi^ ik 
servants ; ik that certain societies or combinations 
subsisted in the neighbourhood amongst divers 
persons, wlu'i'eby persons willing to be empkiyeHl 
were det(‘rred by a T*easonable fear of soeial 
persecutioji ik othei- injuries from hiring tlu'mselves 
to work at the said establishments ; ik that 
thereby the legal eonti'ol of the obligors over tlieir 
property ik establishments was injuriously inter- 
fered with ; ik that these combinations were sus- 
tained by funds arbitrarily levied & extract.ed 
from the workmen employed by tlu' obligors tk 
receiving wages from them. . . . Ph<‘ qinvstimi is, 
wliether this is a bond in restraint of tiude. Sc we 
tliink it is so, I^ritnd facie it is the privilegi* 
of a trader in a free country, in all matters not 
eontrai'y to law, to regulate his own modi* of carry- 
ing it on according to liis own discridion ik choice. 
If the law has in any matter regulated or restrained 
Ids mode of doing this, the law must lx* obi^yed. 
But no iiowtu* short of tlie general law ought to 
restrain his free discretion. Now lier<‘ the ohligoi's 
to this bond liave clearly put lh('mselves into 
a .situation of restraint. . . . We see no way of 
avoiding the eonehision tbat, if a bond of this 
sort between ma.sters is eayiable of being miforeed 
at law, an agreement to the same efl'eet amongst 
workTuen must be equally leg,‘il tk enforceable, & 
so we sliall be giving a legal effeet to combinations 
of worknum for the purxiose (jf raising wages, &- 
make th(“ir strikes ea])ahle of being enforced at law. 
Md think that the legislature have been con- 
tented to make such strikes not jninishahle, <fc 
certainly they nev'er contemplated them as being 
the subjia-l of ('iiforcenient by a suit at law, on the 
part of th(* body of delegat(‘s, against any workmen 
wlio might have betm seduced by some designing 
person to sign an engagement with ]K‘nalty to 
continue in the strike as long as a majority W(‘re for 
iiolding out, {per Ptjk.). fTiLToN ?*. ErKKKsj.FY 
(]Sr>()), b E. K B. 47; 23 L. .1. (^ B. UMl ; 20 
E. T. (). S. 314 : 20 J. P. 100 : 2 Jur. N. S. 5H7 ; 

4 W. B. 320 ; 110 E. B. 780, Ex. ('h. 


Annotatitms : - Honihy r. CIohi* (ISO?), L. J{. ti Q. II. 
15:i ; S.S. Co. V. MrlJri-Kor, (;ow, {J8ii2] A. C. 2r*. 

Refd. Walbby r. Aiikv (IhrU). :i K. ic K. THH ; \\ oimI r. 
Howron (1866). L. H. 2 i). B. 21 ; Fam-r r. Clobo (1869), 
h. R. 4 (). 11. 602 ; H. V. Stainer (1870). L. H. 1 C. C. K. 
230 ; ColliriH v. Locke (1 879), 4 App. Can. 674 ; Duke v. 
Liltleboy (1880), 43 L. T. 216; Mineral Water Bottle 
Fvchange &, Trade I'rotectinn See. r. Ilooth (1887), 36 
Cli. D. 46r» ; Swaiue v. WUhoii (1889). 21 (y B. IJ. 252; 
Connor i\ Kent, (libHon r. J,nwHon, Currnri v. Treleavori, 
D. II. 64.') ; LyoiiH v. Wllkliih. l 1896J i Ch. 811 ; 
^ I1898J A. (\ 1; Kllirnun i\ Cainington 

(1901 ). HI L. 1\ 86H ; gnlnn r. Leatliem, 11901 j A. C. 49.6 ; 
United Shoe Maehinoiy Co. of Canada v. Brunet, [1909] 
R^iT-penters & Jolnerw Amalgamated 
boc., 11J12] A. C. 421 ; A.-G. of (Vmmiouwealth ofAiiH- 

781; iTatt v. 

Hyde, llllioj™ CinTii; Vttlo.,llne«. 


51 . ^.j ^C)wnors of ships, in order to 

secure a carrying trade exclusively for themselves 
ik at- profit able rat es, formed an a.ssociation «k agreed 
tJiat the luimber of ships to be sent by members 
of the lussocn. to the loading port, the division of 
cai'goes tk the freigld-s to be demanded, sliould 
be tlie .subject of regulation; that a rebate of 
r* per cent, on the freights should he allowed to 
all shippers who shipped only with members ; 
ck tliat agents of members should be ])rohibitcd 
on iiain of dismissal from acting in the interest 
of competing shqiovvners ; any meuiher to be at 
liberty to withdraw on giving certain notices. 

Idtfs., who were shijiowners excluded from the 
assocn., semt ships to t-lie loading port to endeavour 
to obtain cargoes. Tlie associated owners there- 
u]ion sent more shijis to the poB-, underbid 
])it fs., <k redue<*d fri'ight-s .so low that pltfs. were 
obliged to eairy at uruemuneiative rates. They 
also threaiemul to dismiss certain agents if 
they loaded iiltfs.’ ships, tk circulated a notice 
that th(‘ rebate of 5 per cent, would not be allowed 
t-o any person wlio shipped cargoes on x>ltfs.’ 
vessels. Pltfs. having brouglit an action for 
damages against tlie associat-ed owners alleging 
a conspiracy to injure pltfs.: — Held: (I) since 
the acts of didts. were done witJi the lawful 
object of jirotecting «k extending their trade tk 
increasing their x'l'ofits, tk since they had not 
employed any unlawful moans, jiltfs. had no cause 
of action. 

Now it is not dimied tk cannot be even argued 
that primd facie a trader in a free country in all 
matters “ not contrary to law may ri'gulato his 
owm mode of carrying on liis trade according to his 
own di.scretion tk choi(‘(\” Tliis i.s the language of 
Aldeuson, B. [in IfiUoa v. Hekersleijy No. 50, 
(Intel tk no authoiity, indeed no argument, has 
been directed to qualify that leatling proposition 
(IjOKI) JfALSIlUKY, 

(2) Jntimidatimi, violence*, molestation, or the 
pToimring of })eof>le to break their contracts, are 
all of them unlawful aid.s ; ck 1 i‘nt-ertain no doubt 
that a combination to procure peojde to do sucli 
aet.s is a coiisjiiracy A unlawful (Loud Hals- 
IIUUY, i\). 

(3) Acts dom* by a trad(*r in the lawful way of 
his business, although by the* necessary results of 
effective eom]>eUtion iiiti'ilering injuriously with 
the trade of another, are not the subject of any 
action. Of course it is otherwise, os i^ointed out 
by JjOiiD iloi.T, if the acts comjjlainod of, although 
done in tlu* way <k under the guise of comxietition 
or other lawful right, are in themsel \ es violent or 
jmrely malicious, or have for their ultimate object 
injury to another from ill-will to him, tk not the 
pursuit of lawful rights (Loud Field). 

(4) J t was contended that t lie agreement between 
defts. to act in combination which was proved to 
exi.st, was illegal as being in restraint of trade. 
J think that it was so, in the sense that it was void, 
tk could not havi* been enforced against any of 
defts. who might have violated it. But it does 
not follow that the entering into such an agree- 
ment would, as contended, subject the persons 
doing so to an indictment for conspiracy (Eohd 
Hannen). — Mogul S.S. Co. v. McGiiegoii, Gow & 
Go., [1892] A. C. 26 ; 01 E. .1. Q. B. 296 ; 60 E. T. 
1 ; 60 J. P. 101 ; 40 W. R. 337 ; 8 T. E. H. 182 ; 
7 Asp. M. 1.. O. 120, H. E. 

Annotations : — As to (1) Apld. Jonklnson v. Niold (1892), 8 
T. D. K. .640 ; Ternporton r. IUihbcOI, |1893J 1 O. IL 716. 
Consd. Nortli We.stfrn Soil Co. r. Klectrolytlo Alkali Co. 
(1912), 107 L. T. 439 ; Waro .Sr Do bVovlllo r. Motor Trade 
Aflsocn., fl921J 3 K. B. 4 0. Apld. Itoynolds v. Hhippinff 
Federation, [19241 1 Ch. 28 ; Thompson v. British Modioal 
Aseoen. (N. S. W. Branch), (19241 A. C. 764. Consd. 
Somd r. Smith, [19261 A. (\ 700, Re!d. Connor r. Kent, 
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(lil)8on 1'. IjawHon, Curran v. Treleaven, 11891) 2 Q. B. 
.MT); LyiuiH V. WilkluH, [189(5] 1 (ni. 811 ; Nowton v, 
AnmlgainattMl MiiHiciatiH' riiLui (189(5), 10 Sol. Jo. 71(> ; 
llootH V. Grundy (1900). 82 L. T. 7(59 : South Walos 
MinorB’ Fodcru(i«>n r. ( iluinor>j:ari Goal (To., llOOf)] A. O. 
299 ; Donahy ic, Gachdjy Main GollitMloB a. YorlcHhlrc 
.MiuorH’ Ahsoctv,, 1 19001 A. (’. .THl ; Gonway v. Wado, 

1 1 908 1 2 K. H. 84 4 ; 11 \ aiim r. SI uart Kliiff, 1 1 908 1 2 Iv. H. 
090; A.-G. of ('onimonwca l( li of Australia r. Adcduido 

S.S. Co.. il9l:{| A. (\ 78 1 : Larkin r. Lonjf. |l91.'ij A. C. 
811 : 'riioinaH r. Mooii', [1918] 1 1C. B. r>.5.'> ; Pratt v. 
llrUish Alcalical AHHucn., 11919] 1 IC. B. 211 ; Davies v. 
O’lioinaB, 11920] 2 Ch. 189 ; ItawliuK'^ »’• Gi'uoral Trading 
Go., 11921] 1 Jv. 15. 0.‘5.') ; Ilrinulow v. Gasson, [1924] 

1 Gli. :u)2 : Hiitisii Oxypon Co. v. Liquid Air, 1192.^,] Ch- 
;i8;5. As to (2) Consd. AlO-n r. Flood, [1898] A. C. 1. 
Held. A)(‘llo V. Worsloy, [1898] 1 (Th. 274 ; (Bdiiu v. 
Leatluun, [1901] A. G. 4 9.'); Mational Phonogiaph (To. 
r. FdiKon Boll ( ’ouHolidatf'd I'honojfrapli C’o., [1908] 

1 (Th. ;):i.'). As lo (.‘5) Consd. 'i’ndlope V. London Buildin]^ 
Traden Federation ( I 89.') ), 72 L. T. 912 ; Allen r. I'Tood, 
[1898] A. (T. 1. Refd. Until. V r. Siuunons. [1898] 1 
(L T5. 181 ; (!il)lan Nalional Anialj^ainal imI Labourers* 
Union of Great Britain Brland, [IttOH] 2 K. 15. (500. 

to (1) Refd. FvaUH r. llealheole, [19181 1 K. B. 118. 
(}( )oraUy, Refd. He Ai.ollinaiis (k).’K 'iTade TMks. “ Apol- 
linariri ” “ l'’riedrlelishall ” A: “ llunvadi .lanos ” (1890), 
0:5 Ij. 102: Maxhn-Nordenfelt GunK A: Ainniundion 
Go. r. Noisi.Mifell (1892), 2 11. 298 ; Wri^bt >’• llennessej 
(1891}. II T. L. 15. 11 ; Fllimun d. CWriuKlon (1901), 81 
L. O’. 8.^)8 ; United Slioi' Maeliin(*ry (k>. <»f (Vin.ida r. 
liruiK't, |I90J>| A. (\ :5;50 ; Monteiiore r. Menday Motor 
<V)niponen(H Go., [1918] 2 1C. B. 211 ; Valentine r. llvili-, 
119191 2 (Ti. 129 ; 1C Wiillaee, Gbuiujiion r. Wullaee, [ 1920] 

2 (■'ll. 274. Mentd. II. r. Wliilehnreh (1890), 21 g. B. D. 
420 ; IC Bowman, S.'eiilar Soc. r. Howtnan, (191.'‘»] 2 f’li. 
417. 

62. — — .] -'Hk' iTidiviiliial trader may ]>e 

as seHish as h(' jiietises ; to hold otlnu-wisi* would 
))(' (t(^ use llovvKS, Jv..l,’.s words in the ease of 
MotjK} S.S. Co. V. Mrftrcf/or, (i<nr (C (V)., No. 51. 
on/r) “ to eouvert into an inotiv^e tlie 

instinct of self-advaneeineni <S: Kelf-])ir)t (‘ct ion, 
whicli is Uie very iuctmlivi' to all trade ” (1G\|{\\ Fiji, | 

(2) Of all forma of re.slraint of trad(‘, IJie creation 
of a monopoly in a necessary of life is ])robal)ly 
( 1)0 most object ionablo (Fakwelt., Noktb- 

Westf.kn Sat.t (’(>., Ltd. v . Klfxtuglytk’ 
Aucau t^o., i/rn. (It) 1 2), as rejiorled in Jt)7 
L. T. ‘Idtl, (!. A.; on a}>})cal 11914] A. C. dbl, 

il. Ij. 

Annotations : (Cna-alty, Refd. A.-G. of (k>mnion\vealth of 
Auwtralia e. Ad. *laid(‘ S.S. (’o., II9j:5| A. (T. 781 ; Fvam 
r. ileatlieote, [1918] 1 K. B. 418; BawlinjJTh r. Geneial 
'I'radinK (k».. 11921] 1 K. B. ():5.') ; Grown Milliner (*<*. r. 
B., [1927] A. G. .‘591; UaprliHh Hop Groweis r. Derink^ 
[1928] 2 K. B. 171 ; Falmt.livi* C’o. (of Filmland) v. Freed- 
man, [1928] 1 (9i. 2(51. Mentd. ICreK’.)?’ V. Hollins (1919), 
109 Ji. 4'. 22.^); TSIoiitefloii' JMeiuin v Moloi Goin])oneiils 
Go., [1918] 2 K. 15. 241 ; Na>lor, Benzon a. Krainisehe 
I mlnst l ie Gesellhebafl (1918), 87 Jj. .F. K. B. 10(5(5 ; l,iji(oii 
r. j’owell, [1921] 2 1C. 15. 61. 

63. Trade, profession or calling.] — H fj'- 

woitTii Manufactuigms Go. v . Kyott, No. 58B, 

post. 

— Although resulting in damage to others.] 

— See Actto.v, Gol. J., T)p. 31, 32, Nos. 213 
252. 

54. — - Applicability of rule to foreigner trading 
In England.] —HoxrsiLLoN r. liousiLLON, No. 138, 
]>osf. 

55. Right of employer to prevent employee using 
skill & knowledge— Gained during employment.] — 

Sin W. G. IjEng a Go., Ltd. r. Anduews, No. 104, 
post. 

56. ' - .] -A'TTWood Lamont, No. 131, 

post. 

Restraint of trade by custom & statute.] — See 
I’art IV., ])ost. 

Restraint of trade by agreement.] — See Part V., 

post. 

Trading with alien enemy.] — See Atjkns, VoI. 
II., pp. 102-188. 

Trade unions.] — See Part \TT., post. 

Trade Protection Societies.] -See J’art VIIT., 

'po.it. 


Sect. 2. -MONOPOLY. 

SuB-HE(rr. 1 . — In Genebal. 

See, generally, PATENTS, Vol. XXX VL, [»}). 525 
el serf. 

57. Nature of— Sole right to exercise trade.] — 

Ji’SWicB Tailors’ Case, No. 30, ante. 

58. .)— Last India Go. r. Sandys 

(1085), Skill. 132, J05, 137, 223 ; 90 K. K. 02. 70, 
01, 103 ; sah noin. (.Tase of Monopolies, Past 
India (To. v. S\ndvs, 10 State Tr. 371. 

A7inoialio7is .—Refd. Mori'hant^ Advonlurors il Krdjow 
(1GK7), Goinl>- .62. Mentd. Omirhiind v. Barker (1716), 
VVilleh, 6T58 ; Bojcerh r. Bajeudro Dutt (1860), 13 Moo. 
IL C. (T. 209. 

59. Without limitation as to persons 

or place.) —(1) A bond or promise to restrain one- 
.self from l-radinjc in a particular place, if made upon 
a loasonable consideration, is good. Secus, if 
it b<‘ on no riNasonable corisid(*ration, or to restrain 
a man from trading at all. 

3'be general question iijion this record is, whether 
this bond, being made in restraint of trade, be 
good ? . . . A sp(*cial consideration being set 
forth in tlie condition, wbii'h shows that it was 
r(‘asonable for the pjirties to enter into it, tlie same 
is good . . . but willi llii.s constant diversity, 
vi/. wlieri' tlu‘ lestraint is general not to exorcise 
a trade* throughout the kingdom, A wliere it is 
limit<‘d t/O a particular place {per Cu!;.). 

(2) ’to obtain the sole exercise of any known 
tradi* throughout. England, is a complete mono- 
poly, A against the policy of the law. . . . Wiu'n 
r<‘sli ain<*d to jiart icular jilaees or persons, if law- 
fully A fairly obtained, the* same is not a mono- 
])oly {f>er Guii.). 

(3) It is lo be tried wdii'thtT u]ioii consi(hTation 
of the* e‘ircuriist.ance*s the e-ontrae-t be good eir not 
A that is matter of law, not lit foi* a jury to dedei - 
mine* {per Guu.). — MmTiEi. v. J{ea’'nolds (1711), 
I 1\ Wms. 181 ; Fort(*.s. Pe*p. 23() ; 10 Me>d. Ke*p. 
KIO ; 21 H. J{. 347. 

Annotations : — Asiii (1) Apld. (Juuumkers Soc. r. F* 11 (174 2;. 
\\ ilJe*h, 3*'l ; DaviB r. M.ison (1793). 6 Ti'nu Bcp. 118 ; 
ILijwurd r. Yoimir (1 81 8), 2 Gliit. 407 ; Hnrmu* r. Gr.ntN 
(1831 ), 7 Binp. 73.') ; Youm? )'. Tinimitis (18.31 ), 1 Ur. A J. 
331 ; NVallirt V. Day (1837), 2 M. A \V. 273; W.^rd r. 
Byrue' (1839), M. A W. 618 ; Gatt r. Tmirle* (1S(,9), 1 
(9i, .\pp. (5.')t ; Gravely v. Barnartl (1871), L. Tl. 18 Fii. 
618. Consd. DavlcB r. Davie's (1887), 36 Gh. D. 3.'t9 ; 
Norde'ufelt r. !Maxim Xordenfe'lt Guus A Ammuulliein CV)., 
[1891] A. G. 635 ; IIayne*H r. Doman, [1899] 2 Cli. 13 ; Hr 
llullih’ ilospilal TrusU'CH & Hague ’h Gontraet (1899), 4 7 
W. ]{. 691. Apprvd. Meirrin v. Haxe'llvy, [191(5] 1 A. G. 688. 
Consd. I’alnudne C*o. (of Euglami) e. Freedman, [1928' 

I (Ti. 2(54. Refd. (’lu'smau r. Nninby (1727), 2 Stra. 739 . 
T,ou’ r. IVe'rrt (1770), Wilm. 301 ; Gtile r. iTeed (1806), 
8 East, 80; Homer r. Ashford (1825). 3 Bing. 322; 
W'K'kous r. Evans (1829), 3 Y. A J. 318; Reppell 1 . 
Bailev (IS31). 2 My. A IC. .>17 ; Hiteheook r. (’oker (1 837), 
6 Ad. A ri. 43 s ; Malian May (1843), 1 1 M. A W. 653 . 
Tallis r. '1 allis ( 1 853), 1 E. A B. 391 ; ItouKillon Bousillou 
(1880), 14 Gh. I). 351 : (’h'gg r. Hands (1889), 44 Uh. D. 
606, n. ; Mogul S.S. Go, r. MeGivgevr, Gow (1889), 23 
(.^. B. 1). 598 ; Badisohe .Vmlin uud Soda Fabiik r. Sehott, 
Segner. [1892] 3 Gh. 117 : Mouclml r. Oubitt (1907). 2 1 
It. P. (\ 191 ; North-Wt'stern Salt Go. r. Elc*ctrolytio 
Alkali Go. (1912), Ut7 L. T. 439 ; Horvvood v. Millar’s 
Timber A Trading (*o.. [1017] 1 K. 15. 306 ; Bodriguez r. 
Speyer. [1919] (L 59 ; He'pvvorth ManufaeUiring Co. 
V. Byott, [1920] ] (’h. 1 ; English Hop Growers r. Derlug, 
[1928] 2 K. B. 174. Aft to (3) Apld. Dowden A l*ook r. 
Book, [1004] 1 K. B. 46. Refd. Dendy r. llenelerson (186 >), 

II Exeh. 194. Cnieraltu, Mentd. Shelton v. Sire (1719). 

11 Mod. Be'p. 310 ; Wilkinsem r. Wilkinson (1871). L. B. 

12 Eei. 601 ; He Morgan, Dowsou v. Davey (1910). 2(5 
T. L. B. 398. 

60. Distinguished from patent.] — lk\sT 

India Gei. c. Sandys (1682), 1 Vern. 127 ; 28 E. H. 
362 ; sid)sequcnt proceedings (1685), Skin. 132, 165, 
197, 223. 

.4»i7M)/eiHi>n Mentd. Lingooel v. Cronclicr (1742), 2 Aik. 
395. 

61 . Distinguished from exclusive right of 

user by landowner.] — Applt. co. advanced inom^y 
to resp. CO., A agrceel to accept debentures in 
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Sect, 2. — Mono p oly : 1 ct 2.] 

satisfaction of the loan, ^ also an exclusive licence 
to work certain diamond if erous ground the property 
of resp. CO. The debentur(‘s wer<‘ issued, secured 
by a floating cliarge upon tlie entire assets under- 
taking of resp. CO. The loan was afterwards 
paid ofl : —Held : the exclusive licence was not 
void as being a grant of a “ monopoly of trade ” 
within a jirohibition contained in the charter of 
resp. CO. — Dio Bepiius t'oNsoLiDATED Mines, l/ru. 
V. British South Afric a t'o., [1912] A. (‘. 52; 
81 L. .7. Ch. 137 ; 105 L. T. 083 ; 28 T. L. B. Ill; 
50 Sol. Jo. 175, 11. L. ; rccw/. S. C. suh iwin. 
British South Africa (’o. v\ JIe Beers Con- 
solidated Mines, Ltd., [1010] 2 Ch. .702, C. A. 

AnnotuHons : —Refd. .Tonkin r. riiannnoonlioal Soo. of Croat 

lirltaiii, [11)211 1 (^h. ;J1)2. Mentd. /iV JMaokonzi*', 

Maokoiizio r. lOdward.s-^Mos.s, [11)11 ] 1 C'h. 57S ; Kn'jrlinj^or 

V. Now Fataponiu iMoat N Cold Morajro Co., [11)1 tj A. 

2o ; lie Sinitii, La\M-onoo o. Kit.son, [I Did I 2 C'h. 20(;. 

62. Validity — Void at common law.] --1 us wirn 
Tailors’ Case, Ko. 30, anic. 

63. - — — -Mtj’chel u. ItEYNoLDs, No. 59, 

anif. 

64 . Monopoly in necessity of life.] — 

North-Western .Salt Co., 1/i'd. v. J^liictrolytic 
Alkali Co., T/td., No. 52, atife. 

65 . Unless for public benefit - Mono- 

poly of trade in foreign country.] — Last India 
C o. S\NDYS (1085), Skin. 132, J()5, 197, 223 : 90 
Fj. K. 02. 70, 91, 103 ; s}ih itoni. Case of Mono- 
i*()TJEs, Last India Co. )•. Svndys, JO Slate Tr. 
371. 

Ajnioiat tans : — Refd. ]Mm'<liantM Ad ^ ciil urnrs /*. IR'bnw 
c'onil). :,'J. Mentd. Oniichimd v. Hnrkcr (17 1.'»), 

IVjlI(‘s. [,:\S ; L’ofrcrs r. Hajcndio Diitt (ISOO) J.'l 31oo. 

F. C. C. 2()t). 

66. — .] -l^lvsT India Co. r. 

Evans (1081), I ^’ern. 30.7 ; 23 Ik IL 780. 

67. • .] -A.-(f. OF ('OMMONWEAT.TH 

OF .\rsTRALi\ r. Adelmdi-: S.S. ('o., I/i'd., No. 08, 

])0S(. 

Royal grants.] — See Constitctional I.aw, 

\"ol. XL, })]). .777, .778, Nos. 779 780. 

Sole right to print.] — Sre Copyhold, 

Vol. XIII., ])i>. 198, 199, Nos. 333 313: J’re.ns 
Lrinttnc, \ (»1. XXXVIL, ]). 552, 133 110. 

68. Existence of monopoly —Onus of proof.] - 

(1) ^riiere is little doubt that the common law in 
tlu‘ earlier stngi's of its growth treated all such 
contracts as contracts of irnperh'ct obligation, if 
not void for ,all ])iir])OS(\s ; they wert' said to bt‘ 
against public polii'y in the sense that it was 
deemed imjjolitic to enfoive them A not iHv ause 
every such contract must neces.sai'ily f)])erat(‘ to 
the ]mblie injiny. "I’Ik* old eominoii law iul(‘ 
against enfoT-eing sucli contracts lias, howt*ver, 
been relaxed in more recent tini(‘s (/)er Cur.). 

(2) It is, liowever, in tlieir lordships’ o])inion, 
I'lear tliat the 0 }ius f)f .sliowing tiiat any rontraet 
is ealculat(‘d to produce a monopoly, or (‘nhano* 
I)rices to an unreasonable extent, will li<‘ on the 
paiky alleging it, A tliat if once the ct. is satislied 
that the restraint is reasonable as between the 
parties tliis onus will bo no light one {per Cljr.). 

(3) It must be rememberial that the (piestion 
wh(‘th(‘f a le.straint of trade is reasonable either in 
lh(‘ interest of llie parlies or in tlie interest of tlie 
])uhlie is a qm'stion for- th(‘ ct., to be determim-d 


after construing the contract, A considering the 
circumstances existing when it was made. It is 
really a question of public policy A not a question 
of fact upon which evid<‘nce of the actual or 
probalde conseqmuices, if the contract bo carried 
into effect, is admissible {per Cur.). 

(4) No contract was ever an otfeniM! at coTumon 
law merely ht'cause it was in restraint of trade. 
The parties to sucli a contract, even if unenforo'- 
ahle, were' aways at liberty to act on it in 
the manner agretnl. Similar combinations, not 
amounting to contracts, in restraint of trade wore 
never unlawful at common law. To make any 
snrh rontraet or combination unlawful it must 
amount It) criminal consjiiracy, A the (‘ssence 
of a criminal conspiracy is a contract or combina- 
tion to do something unlawful or sometliing lawful 
by unlawful means (per Cur.). 

(5) H’he (Town cannot, in tlifdr loi‘dshii)s’ 
opinion, ridy on the ukto intention to rais<‘ prices 
as proving an intention to injure tin* yiuhlic. T’o 
])ro\e an intention to injure the public by raising 
prices the intention to charge exeessivi* or iin- 
D'asonabh' i)i*iees must be ajqiarent (per Ci'R.). 

(b) A monopoly b(*ing a dm-ogalion from the 
eomnion right of freedom of t-raile could not be 
grant « m 1 without consideration moving to the 
]»uhlie {p(r CuR.). A. -(I, ou CoMMONWi-kVi/ni df 
Austrauia Adelaide S.S. (’o.. Ltd., [lJ)l.‘i] 
A. C. 781 ; 83 L. .1. L. C. 81 ; 109 L. T. 2.7S ; 12 
Asp. M. Jj. C. .301 : si(h noni, JL A A.-(l. df 
C oMMoNIVT^'AT/ri 1 OF ^VUsTRATdA ADELAIDE S.S. 
(’<)., 29 T. It. 71.3. L. C. 

^ I n nolaiums : — . I .s* io ( 2 ) Apld. Norfti W.-sIcrn Sail U„. r. 
Wcclndytir Alkali ('<).. [IDIII A. ( Oil. Consd. 
McEliistrim r. UuHyinaci-llignl 1 ( ‘u-dpci al i\ »> Agiicultiiral 
iV Dairy Sor-., (IDIDJ A. (k alS; D(‘\\cs i\ I’iloli. [11)21)) 

2 Ch. If)!); Jlaulinjcs r. (R’liaral Trading Co. [11)211 1 
K. IL (;{) Consd. ’rhomphon r. lUitish Mi'dlcal 

Assoni. (.\. S. \V, Onmeh). [11)21] A. (\ TCI. Refd. 
Horwooil r. [Millar’s 'runlxT N 'J’rading ( V»., [ID 17] 1 K. H. 
.■'>0.7 ; (lU'at Wi'storn N Met lopolitan Dairies ClbhH 
(IDIh), .’U T. L. h. ett : Xajlor, Heji/oii r. Kndnischo 
liulnstiie Crx'dlhcUnfl, [IDIM ! K. U. ILH ; English Hep 
Oro>o-rs r. Doriag, fll)2SJ 2 it. H. 171. Js to (1) Consd. 
Sorrell r. Smith, [11)2.)! A. (k 700; Dalmolivi- Co. (of 
England) r. I’reedtnan. fll)2K| C’h. 2(11. Refd. ])nvle<^ 
Thomas, [1!)2()] 1 Ch. 217 ; Hawllrrgs r. Coner’al Trading 
(k)., 111)21] 1 K. H. CIU''). to (.7) Consd. Ualinolivi' Co. 
(of lOnglamt) v. I'n'ralman, [l!)2hj Ch. 2C1. (initroUu, 
Refd. Morris r. Srixr Ihy. jlDlCj 1 A. C. CSS; Ht'p\\(>rth 
IManiifael nr mg Co. r, I Holt, (1!)20| i Ch. 1 ; Crown 
Milling Co. r. J£.. |11I27J A. C. CDl. 

69. Question of public policy —Not question 

of fact.]-— \.-(J. ()!•" COALMONWE.VLTH OF Al"STR.\LT,V 

r. Adelaide S.S. (V)., Ltd., No. bS, ante. 

Agreements to prevent competition .] — See 

Sub-sect. 2, post. 


SuH-SE(’T. 2 . — Agreements to Prevent Loatue- 

TITION. 

Restraint of trade by agreement generally.] — 

See I*art V., post. 

70. Validity — Restraint of competition must be 
limited to parties to agreement.] — An agreement 
entered into by a number of dyers, dresH<;rs, 
bleaclrer.s, etc., at a jmblic meeting, that they would 
not r(‘ceiv(‘any mor(‘ goods to lx* dyed, et,e., (‘t-c., but 
on condition that tliey should resjreet ively have a 
lien on tho.se goods for their gent'ral balance, is 
gofxl in law, A any one who after notion of it. 


PART III. SECT. 2. SUB-SECT. 2, 

a. Aifreemoit to heej) vj) — 

Whether ilhuol as n\ restraint oj trade. ^ 
— SVDNEA" Huif k Co. V. .Si'EAKK, (JSlUn, 

14 N. 8. \V. (Ep.) :5.70.— AUS, 

b. -.]— Rev v. RTaavkAND 

(1908), 11 W. A. L. U. 2.— AUS. 

c. A contrart for Iho 

eah' 1)y deft. co. to idtf. of a (ixanlily 


of iiaiN \\a,s found to ho hiihjfot a 
IX'ovision that jdtf. would holl tho nallH 
to hi.s cuHtonierH nt a prioe iho Hanio oh 
tho " assoon. prioe”; Ar. cvidonco uh 
to tho agroonioni & opi ration of tho 
asHoon. which waa called “ 3’hc Cana- 
dian Wire UrodnotH AhHoon.,” A oon- 
sibl<*d of tlfteon lirinH m* ooh. of which 
deft. co. was oiu*, being given I/eld : 
having regard to the wopo of tlie nssoen. 


it Jnelndod all CanadJi tho fixieg 
of tho rtrioos of tho manufueturorh, the 
whoh'Halei-H, A th(‘ JohborH, to lotuilei'h. 
pr’oeluded eomiietiiion In tho trade of 
the entire prodnot of inannfacturors 
of this IndiiHtry in Canada : A It, there- 
fore, nnduly rostra inod A injured 
trade A coinmoroo in relation to hueU 
artloloR. — D ominion SurruY (k). v. 
T, f>. Robeui'son Manui'aci'cimno 



PaKT Jil. FllEKDOM OF TkADE AND MONOPOLY. 


13 


1 livers Roods to eitlier of those ix^rsons must be 
4 ken U> have irssentod to tljose terms, & consc- 
mtlv cannot d(‘inand goods so delivered to any 
dver etc., without ])aying the balance of Ids 
a-cc()unt.---KiuKJViAN v, Siiawckosh (1704), 
frVcim Hep. 14 ; 101 K. if. 410. 

innotadon :-~ComA. Opi»cid»elin r. PuhSell (1802), a bo8. 

.J — (1) An agreement between 

iliree nersons carrying on lh(‘ trade of tnmk A. 
hex inakerH, A travelling, by thernKehes A their 
MMvanls, into various parts of England, to vend 
trunks A boxes, to divide, A not interfere with 
certain districts of tlie s(‘V(‘ral cities, boroughs, 
towns, A villag('s, as set foHli by tliem on Dowles’s 
Post ivla]) of England ; A that eaeh, during Ids 
life, by himself A his agents d\i\y authorised, shall 
travel into, to sell trunks A hox(*K in Ids way of 
business, withoid any inte]i u])1 ion v\ }iats(K*ver, by 
cilluu- of tlu' otlu'r two, during their joint lives, in 
c(*rtaiii cities, boroughs, towns, A t illages, A not to 
sulTer any goods in the said trade to bi‘ nianu- 
factur(‘d at tluur respective sho]is oi- waieliouses, or 
to be sent from tlieir I'C'sjx'etive sho]»s, hoiis<‘s, or 
w arehons('s, or lr<un any otlier f)laee, tor the 
]>ijii)os4' f)f being sold or disj>osed of on tlie gj’ound 
to be travelled by th<‘ (jtlu'r jiarties tiuundo ; A 
not to aid or assist an\' jxuson to (»ppos(‘ all, <»r 
:m}, A- either of tlu' i)arti(*s ; A not 1 o purchase any 
tea eln'st 4)r eliesls, black or giecn, at a biglu*r 
]»ri(“e tJian (k/. or Sd. cacii in Oxhii-d ; A in eas<‘, at 
.iny time, during llicir joint lives, any person or 
jau'sons sliall set nj) A oppose any or eiflier of the 
}>arties, to meet, t ogetin'r, A eiibu- into such i 
iiiutiial agre<‘ment, to Uie intent, then-in agic-ed to, 
as sliall he Ix-iu-lieial to tiie imitual intei<-sts of tlu- 
j)arties, it being (h-claT-ed to he tlieir int(‘ntions not 
to do any act prejudicial to tJie inten-sts of caeli 
otlu-r, but- to aid vY assist (-ach (►tiu-r in their haid ' 
(lade A business, to tlie utmost of tlieir jiower, docs 
not oj)(-i-ate in g(-ncral restraint of trade, A, as an 
agrei-iuent conteinjdating a partial restraint, only, 

IS founded on a sutlicient A valid consideration, i 
ddi(-r(‘fore, counts setting fortli tlu- sanu-, A av<‘r- ' 
ring, by way of bi-i-aeJu-s, that, d(-ft. travelled into 
the districts of ]>Jtf., A sold boxes theiein : ~-}ldd : 
good, on g(*nci'a! demurn-r. 

(2) Jt is said tliat tlu- clTcet. of this agnvmcnt. is 
to ereale a monopoly ; A that, by u])holding its 
validity, we shall lead to oilu-r combinations for 
monopolising t.rades. If tlu- brewers or distillers 
of Jiondon \ver(‘ to come to the agi-oement suggested, 
many other jiersous would soon lie foiiml to prevent 
the result antieipati-d ; A tlie eonsequenct- wxudd, 
per] laps, be that the }uiblic would 4 )blain the 


articles tliey deal in at a rlu-a]>cr rate (llimux'K, 
]L).— WiC'KENS V. Evans (lH2t)), 2 V. A .1. 218. 
Amu>iuii(tnH : - Afi (o (1) Distd. \ 'rit)s1oii WhU*-!!!?!? (IH'.Hi), 
ti.'i L. T. 4r,r.. Reid. r. (’okf-r (1 h:< 7 »i Ad. S: VA. 

4:{M ; WalliH r. Day Mmu. A: H. ; .Miiinford r. 

(UdhiiiK (IH.Sa), 7 ('. U. N. S. '.id:.. Ah U, ( 2 ) Retd. Mo^ul 
S.S. Co. r. M<X Irci^oi , (juw (ISrti)), 2!’, q. 1’,. D. 

72. .] — 1 ){-fts.’ euunsel (xuitf-nded tliat 

it is injurious to the ])uhJic by giving in effect a 
monojady to jiltfs., A thereby depriving tlui jujhlie 
of the benelit tliat might be d(-iived from conqieti- 
tion. If this w<-n- so, A the parties ^uiqiosed by 
their agrec-ment to endeavour to prevent conqieti- 
tion gi-nerally, Iheie might be weight in the 
olijection ; but the eiTeet of the agre(uju-nt is orily 
that the one eu. shall not compel (; or inlerfere with 
I th(‘ otlu-r \ij)on tlu- ])articular line mentioned influx 
I agreement {I>oR]> Campuku., ( '..I -SuKKVv.-m nY 
A JlncMLNaaiAM Ev. Co. Iaixdon A North 
\Vksti:hn Ev. i\>. (isril), 17 (p E. (i.52 ; 21 L. .! . 
(A E. 82; 18 L. T. O. S. Ill); IH Jur. 211 ; 117 
! E. E. M21. 

1 73. -- .J— In Ihll 1). A eo., who were 

1 motor a'x-e.-^sory factors, agreed with jillLs., who 
were mot oi‘ tyre manufacturers, m consideration of 
jiltfs.’ allowing them certain disf-ounts oil their 
li.st luici-^^, to buy a given (juanlitv- of iillfs.’ goods 
within a specititxl time ; also not to sell or oiler 
jiUfs.’ gixxls to any jx-rson at less than yiltfs.’ 
list ju'icf's. (-xc(*])t tliat 1). A co. wt-i-e to lx* at liberty 
to allow to gemiini- trade eu.stomers a limited 
discount, otT such list prices, A in case of any such 
.sah' they agrei-d, as jdtfs,' agents, to obtain from 
tiie trade!- a similai- undertaking tluit he would 
obsi-rve (dtfs.’ list ]>rices A t^i forwai-d sucli under- 
taking to ])ltfs. Ellfs. t'xacted similar agreements 
from all tlu-ir trade yuirchasers. A this was known 
to deft.s., who vveii- largi- storekeepers A sold lyres 
])y retail to tlic pu)>lie. 

In .Ian. 1212. clefts, ordevt-il lyres of ]>llfs.’ make 
fi-om i>. A CO.. A by an acrri-i'iiu-nt purpoj-ting to bc' 
made betw(*(*ii ch-tts. A l>. A co. in eonsidc-ration of 
l>. A co.’s allowing tlu-m certain discfuints otY pltf.N.’ 
list. ]u-i<“(‘.s, they agreed {itdrr (dia), not to sell or 
olTei- any motor lyres of ])Ufs.' make to any private 
customer at less than tlu* list yuiees. Pltfs. sued 
defts. for breach of t Ids contract : — Jfcld : assuming 
that ])Ufs. were undisclosed ])i‘incipals, no con- 
sideration moved fi*oin them to clefts,, ik the 
•'ontiact was nnenforceable by tlicin. — Dixi.oi' 
Pneitmatfc' d’yRK Co., l/ro. r. Si-.i,fhii>c:k A Co., 
JvTl)., fPH.7] A. C. SIT ; StTi. J.K. P. IhSH ; 112 
E. 2\ 2S() ; 21 2\ T^. E. 22!) ; ,7!) Sol. .lo, 12!*, if. L. 
A : Refd. t\ilin(ih\f (’>>. e*f iMiKiainn r. i-rod- 

niau. [C.rjsj 1 ('h.c'iil. Mentd. Harkt i f. .‘-'t n-km \ . |r.M'.2 
1 K. H. 121 ; 'Die J.onl 8tiathc(Xia, li:)20J P. I lo. 


Co., 1/1 o. (1S)17), :U) O. L. R. l!i;. ; A \ 
J». L. 1L710; 12 O. tv. N. 187, CAN. 

d. — -.1 - C'ltOVVN IVllLLlNd c'o., 

J/o>. r. J;.. [I!»27J A. C. :P.U. ^ N.Z. 

B. - - - 11. r. Ki.lioti (1 

•' o. tv. IL !(;:{ ; !) O, h. i;. (5 is. - CAN. 
f- - .1 - tV.WU-OJ.K ct». 

Kaiiv r:.) C'o., Ltd. (1 {)()()), 11 

<>. Ij. i:. (;i!> ; 7 O. tv. 1{. 810. —CAN. 


g. - A contract l)ct^^ccJ^ 

dcalci-s, lixiug prio-H lo bo imiU b> 
llicin for spccilicd articles or (-oin- 
>110(11 tics w-liich uiay Jio llic subject of 
luulo commerce, with the object of 
■ cslrictliaT comjK'tilion X CRtabll.shins: 
a mouojioly thcndri, const itutes an 


Xfaycincnt umliily to prcvi-nt, or lest- 
roinjK-tition, within (’riminal (.Vx 
R. 15)00, c. lit), H. 108, cV is 11 
enforci-ablc between the parties, 
w laoMAN V. SnuAouK (Man.) (1S»1 

yi tv. L. 1{. 7J7 ; 4(i s. C. It. I : 

^ • k- h- 7:11 ; 20 Oari. (.him. C’as. 1 1 

CAN. 


.] — Au Injuuctiuu to 


lest rain deft, from sorvinpr goods of 
pltf.’s manufacture except at pricc.s 
mentioned in an apreemeiit Ix-twcen 
Iheni was refused, wlx-re the stipula- 
tions imposed ]>y vendor-pllf. v\t'vc 
sn»’ti as unreasonably to enhance tin' 
prif-e to tiie purchasing puhlie : tlie 
element of enmo eaine In X' atleeted 
the freedom of contract.— Stkvuns r. 
Avi:ky (101.)), 8 (). tv. N. 70; liiJ 
C). L. R. 2:)1.— CAN. 

k. _./] -(’nowN TvmoHi.No 

<’o. t\ m.vcKFOKn (Ont.), IIU2:J| 1 
1). L, R. 110.- CAN. 

l. An agreement be- 

tween a number of tradei-s not to sell 
certain speeitied goods below certain 
KjH-eitled prices is not necessarily 
unenforceable, as being iu restraint 
of trade.- C*M)K v. Daly, [lyiOJ 1 
J. R. :U)0. -IR. 

m. R7m/ muat he ealuhlitihed.] - To 
sliow that an ngivement is ono “ to 
unduly proYont or lesscm competition 
in the prodnotion, mannfacture, pnr- 


chast', hni'ier, sale, transixirtation, er 
snj)ply of eual," an agiveuient to tl^ 
what, if sneces-'ful, would bo the unduly 
preventing tir lessening of competition, 
must be e-tablished. Sl'l'.WAHi' i'. 
'ruouri', lAlta.'i. 11017] 1 tV. tV. R. 
8‘)(;; 27 {’an. Criin. Cas. 400; afpi., 40 
1). L. R. 00 1.— CAN. 

n. ('otnhination to rif/uhite — - 

]]^hrfhcr auntinent voul as eonlrarn to 
7>ohe(/.l — Sev end ineori>orate(l 
cos. iV Individuals, engagi-d in tiie 
manufacture X sale of salt, entered into 
an agiveini'ui stipulating that the 
s«'V(*ra] parties agreed to combine X 
amalgamate under the name of “ Tlu- 
Canadian Suit Assoeu.” for the purpose 
of sueeossfidly woi-kiug the bn.siness of 
salt maiiufaeturiug cV to develop X 
extend the same, A which provdiled 
that all the i»arties to it should sell all 
salt manufaetmx-d by them through the 
trustees of the ussoen.. vV should sell 
none cxeejit through the trust«'(*s : — 
JleUi : tlds ngiveuu-ut was not void as 
coutiary to public policy, or as tending 
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Sect. 2. — M 0710 poly : Sub-sect. 2. Part IV. Sects. 

1 <1- 2; Sub-sect s. 1 2 , .4^ 

74. Restraint for purpose of main- 

taining prices.] — Au agreoiueut liotwi^en two coach- 
masters not to oiiiiose eacli other, or (‘hjugc liiglier 
prices is legal. 

This agrei'inent does not preclude a third oi‘ 
more persons fi-om starling an opposition to pltl. 
&. deft. (Ellenboiiough, O.J.).— Hearn xk (Irie- 
FIN (1815), 2 Chit. 407. 

75. • - — .J — Tenders for the supply of 

stone having been invited by a eorpu., it was 
agreed between A., 13., C. A 1)., quarry owners, that 
B. sliould not tender, that O. A D. should tender 
above A.’s price, that A. should purchase certain 
quantities of stone from B., C., 1)., at a lixed price, 
A that B., C., A D. should not supply tlic corpn. 
witli stone dui'ing 1875. The stone was purchased, 
as agreed, by A., but B., in brea<‘li of the agree- 
numt , sent in a ttmder, which was acci'pted 
Held : on ihunurrer, the agi'eement was not void, A 
a bill woidd lie by A. to rt'strain B. from su]>[)lying 
the ('orpn. directly or indirectly during 1875 with 
stu>ne, ^^ithout making the corpn. parties. 

Tlierc- is nothing illegal in the owners of com- 
modities agieeing that they will sell as between 
thcms(4\es at a certain price, leaving one of them 
to make anv other prollt that he ('an (Hac'ON, 

V. -C.). - Jones North (1S75), I.. B. Ih Kq. 42b ; 
44 L. J. Ch. dS8 ; 22 L. T. 149 ; 39 J. P. 392 ; 23 

W. n. 4()8. 

76. • -(N)ja.jns r. Lockjo, No. 

137, post. 

77. r - - Whether amounting to inten- 

tion to injure public.! - -A. -C. of ('ommonwe.altji 
OF Ai’straj.ia r. Adelaide S.S. ('o., Ltj)., No. 98, 
ante. 

— Pooling agreements between railway 

companies.!— Ncc TIailways, \5i 1. XXAVHJ., 
pp. 327, 328, Nos. 123- 132. 

78. Agreement “cornering^ market.] ■ 

Demurrer allowed to a bill for a discos (‘ry A in- 
junction agairisl an action ; tlie (‘ffect being a 
contract for ]>aiticipation in an ilh'gal transaction ; 
the ri'sult of a combination of wholesale grocers, 
by tlie title of “ Tin* Bruit Club acting by a 
select committee, of which d(‘fts. were mcmb(‘i's, 
to purcha.sc all inqiorted Iruit ; though not stri(‘tl> 
forestalling, rc'grating or niono])oly. i’ersons con- 
tracting on behalf of a legal society, of whicli they 
are members, as a committ(*(' are not liable to non- 
suit, A cannot (hdtmd an action, u{)ou an obj('(‘tion 
of parth's.— Cousins r. Smitji (1807), 13 Ves. 512 ; 
33 E. K. 397, L. C. 

Aniioidiions AI()K''u 1 8.S. Co. v. Cow 

(18SU). n Q. H. JL .VJS. Mentd. Meux r. (iSlS), 

2 few an. 27 7. 

79. Restrictions as to user — Lease of machinery.] 

— PItfs, in Nov. 1900, leased to defts., a firm of 
boot manufactui’ors, can-tain machines called the 
Consolidatcnl Lasting Machines for a term of twenty 
years unless sooner determined by the lessors. 
This agreemc-nt for the hire of the machinery con- 


tained a condition that the lesscje should use the 
machinery to its full capacity so far as the number 
A kind of boots A shoe's made in the factory would 
permit. 44iere was a provision that a sum of 
3d. for tnich 1,000 revolutions of the main shaft of 
tlie Consolidated Lasting Machine shoulcl bo paid 
by dc'fts. Defts. aftcT using this machiimry for 
three' yc'ars refused to use it any more, giving as 
their rc'ason that it could not be iise'd by them so 
as to enable them to compc'te with any commercial 
success with rival llrms A now" nsc'd otlic'r machi- 
nery ill its place. 

On an action for damages for breach of con- 
tract : — Held : defts. might havi' be('n foolish in 
entering into such a contract, but it could not b(* 
said it was a (;ontract conti-Jiry to ])nblic ])olicy. 
Upon th(‘ construction of th(' contract l-ho macJiines 
could not be said to be workt'd to tlu'ir full capacity 
iinle.ss they were w'orked coiiUnuously during 
w"orkiiig hours. It was imuiatcrial w'hcllR'r there 
was now' a better machim' for th(‘ same jiurpose. 
idtfs,’ machines, on the (‘vidi'iice, were quiU 
salisfactory at least for some of tlu' work in defts.’ 
factory, A defts. W'ert' hound to use tlu'iii for all 
work wbuch Ihi'y w'cre capable' of doing without 
rc'gard to tlic fact that another macliiiK' could do 
it ht'tt«‘r A cheaper. l‘llfs. to hi' eiitith'd to an 
impiiry as to damagt's. -liRri'Tsn United Suoj*: 
Mauuinery Ud., lyrD. v. Somervell Brotjieuh 
(1999), 95 L. '\\ 711. 

80 . - .J — Lv various leas('s in 1903 A 

1901 applts. leased to r('sps. for twenty years 
machiiK'K imuh' A used for c('rtaiu i)roeesses in th(' 
inamifaetuD' of shoes, containing in (‘ach case a 
“ tying clause, ” the' cITcct (.>1 w liie'h w'as to jirediibit 
th<' use by resps. in the said manufacture ed’ any 
machint's not h'ast'd by apjtlis. Some aelditie)nal 
leaser's w**re' grant<'d ot otlier A alli-'d mae'hiru'S to 
be' useel fe)r ce'rtain ancillary |>i-oce'ss(‘S iu the sanui 
manufacture. These* latter r('s])s. called u})on 
applts. teire'umve', but e-ont imu-d to we)rk the former 
in conjunction with nun him s not h'ase'el to the*m 
by applts. 

To an action for an injunction A eianiagt's resps. 
ph'aeh'el that ap]>lts. by lalse* re'prese'nt ations that 
they'- wa'i-e' pate'utei's in r(‘S])eet e>l tlu'ir mae'hiiies, 
liaei inelueed tlu'in to (ak(* the said lease's ; A that 
th(' cove'iiants therein, by' rease'ui of Ihe-ir unjust 
A oppressive nature' A of tlu' prae'Ueal nione>poly 
whicli apiilts. had .acquired in Uanaela in the manu- 
facture A supply of sho('making machinery w('ro 
in restraint of trade A voiel : — Held : (1) as re^sps. 
ha el ne)t repueiiate'.d the le'ases afte'i' disceive'i-y of the 
alle'g('el fals«' repD'Hentaiions, but had continued to 
work the demise'd macluiu's A t)aid the' loyalties 
rese'i-ved, tlu'y hael e'h'cted to treat tlu' h*ases as 
subsisting, A could not aft(*r\\ards avoid tJiem ; 

(2) as tlie tydng e-lauses me'rely pre'S(‘ribe'd the' mode 
of u.se*r, A were- iu>t se-verable* fi-ejin the rest of th<i 
contracts, tlu'y coulel ne>t be separ.'itely D'pueliateel ; 

(3) the eovenants wen* not in restraint of tnide. 
Tlie shoe iiiamifacturers of ('anaela we*re at liberty 
to hire or ne)t te^ bin* .npy)lts.’ machine's on ap[)lts.’ 


1o a monopoly or beiipj: iu uueiuo 
icstiaml. of trade* ; A it w-as not ultra 
rirrrt Huch of tin* rontractiaff parties 
jiH w't're* incorporated ooh., but was such 
in Rh natum as t lie ct. would enforce. — 
Ontario feAi.T Co. v. Mkrciian'i-s’ feALT 
Co. C1B71), IS Or. .vfo. — CAN. 


o. Afjru-mnit as to discuuiiiti.]- 

CllANDLER A MASriUY, I/Ill. l\ KN 
feciiEERKK Co. (UnL.) (UJO:.), 36 fe. C. ] 
130 ; 25 C. L. T. 106.— CAN. 


p. CovenaiU not to “ haujIJi ” err- 
tarn class of goo(is.]-~K covenant not 
U) " handle ” a certain class of goods 
dui-iug a specified tenn of years is void, 


ub being ill uinliie reslraiut of trade, 
there being no limitation of territorv. — 
Uextley V. Bentley (1808), 12 Man. 
L. B. 136. CAN. 

q. ( 'oulraid to buy goods o)Uy from 
xdainliff.— Wfidhcr injuru-twn granted to 
rcMrain br<Axeh.\ — A et. will by Injunc- 
tion Tcbtraiii a deft, from buying 
material (such as ready*i)riuts for local 
iiowHjtapers) from other p(*rsouB iu 
breach of his cmitract for u certain 
period to buy only from pltf., wbero It 
Is important in pltf.’s intcreeta that such 
contract he carried out. — Toronto 
Type Foundry Co., Ltd. r. Leach 
(Cut.), [1020] 2 W. \V. R. 18.- CAN. 


,] TeiuoNTO Type 

Foitndry Co., Ltd. r. .Je;cKEB (Ont.), 

[1920], 2 W. W. ll. 22.— CAN. 

t, Covouint not to sell enam to any 
creamery other than dtjendant's ercamcry 
■-Whether rubs of society in uxulue 
restraint of trade.]— M'E llisitum v. 
Ballymacellic.o'it Co-operative Ae>- 
RICULTURIO A DAJRY feeX’IKTY, LTD., 

[1918] 1 1. B. 813 ; revsd. [1919] A. C. 

584, n. L.—IR. 

a. Construct ion of tmniopoly vnder 
('ommcrHal 'I'mests Act, 1910, 8. 6.1—- 
A monopoly or control under sect. 6 Oi 
the above Act Ls contrary to the public 
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terms as they pleased. Applts. were at liberty 
to iJrcscribo tlic terms so long as they were not 
illegal, & were under no obligation to produce & 
dispose of tlieir manufacture* on terms similar to 
t/hose imi)OHed on patentt'es by the t>anadian 
Patent Act. 

(4) The question whether or not a contract is in 
restraint of trade & therefore void in law is a ques- 


tion of law (Euri) Atkinson).— United Shoe 
Machinery Co. of Canada v. Brunet, [19011] A. C’. 
ddO; 78 L. J. P. C. 101; 100 I.. T. 579 ; 25 
T. L. U. 442 ; 53 Sol. Jo. 390, P. (h 

.] — See, aUo, I*atknts, Uol. XXXVI., pp. 

740, 747, Nos. 2330, 2337, 2341-2344; SALE OF 
Goods, Vol. XXXIX., pp. 525 527, Nos. 1400- 
1409. 


Part IV. — Restraint of Trade by Custom, Bye-Law and 

Statute. 


Sect. 1.— BY CUSTOM AND BYE-LAW. 

See Municipal (Corporation Acts, 1835 (c. 70), 
s. 14 ; 1882 (c. 50), s. 247 ; ('oui'orations, Vol. 
Xlll., pp. 331-333, 330, 337, 437, Nos. (588-708, 
743, 745, 750, 701, 1005; Puhlic JJp:Ai;rH, Vol. 
XXXVlll., pp. 157-1(57, Nos. 52 124. 


Sect. 2. -BY STATUTE. 

SuH-sE('T. 1 . — In Ci<:ni<:hal. 

81. Construction of statutes restraining trade.] — 
Thomas v. Saltmarsh (1073), as rei)oi te«l in Freein. 
K. B. 115; 89 TL H. 85; sub mmi. Thoimas v. 
Sorrel, 3 Keb. 184, Ex, CJi. 

AmuAahouH : Mentd. Jevoson r. T\l<»of (1000), 12 1\I<><1. 10 p. 
202; Shnw r, Hull (1701), 12 Mod. Hep. ,*U2 ; H. ». 
J’upinlau (1720), 2 8^*^s. Cus. K. H. Ill ; Aj j). ArniitaR«i 
(170(5), Ainl). 291 ; Musktdt r. Hill (IhliO). 0 Hn.fj:. N. C'. 
(594 ; \Vood r, Lt‘u<lbi(U>r (IS 10), 13 M. W. 83H ; VVash- 
]>onrm' v. Hiirro\\s (1817), 1(1 Ij. J. Ex. 2(50; Tupliii r. 
Miii'onoc* (1801), 1(1 C. 11. 741 ; (.' 011 ^ 11 *^ r r. Kv<-41h (1801), 
10 Excli. 298 ; Huih-> r. St(*i»ln'riH (]S()2), 12 ( '. H. N. !-. 
91 : JS'uttall r, Hi.iocwfll (18(5(5), 3(5 L. .1. E\. I ; L. (*. C. 
(. J)andas, |l!l(il] 1\ 1 ; Warr r. L. ('. (\ 1!9((11 1 R. 15. 
713; Sjuilh V. ( ’ull) 0 (irt)f, I1914J 2 ('h. 033 ; Hrilihh 
At'toiH I'ilni Co. r. (Jlovfi, fl9l8J 1 K. 15. 299. 

82. Preliminary service as apprentice — Before 
carrying on trade -Person carrying on trade as 
trustee.] — A person currying on a trade as a trustee 
only for children only, is not liable to the p<‘nalty 
of the statut<‘, for carrying on a trade without 
serving an appn'iiticc'ship.— Meazcan v. J'earsall 
(1809), (5 Esp. 1 ; 170 P. IC 811, N. l\ 


ScH-sE(T. 2 . — 'Liie Seane Trade. 

A. In (icneral. 

83. Status of slavery — Local existence.] — 

(1) Where certain j^ersons, wIjo hav(' been sla\es 
in a foreign count r> uhere slav('ry Mas tolerated 
})y law, escaped theiua* A got on board a British 
slii]) of war on the higli seas: Held: a British 
snhp'ct resident in that country, wlio claimed the 
slaves as his property, could not maintain an action 


against Ihti commander of tlie ship for harbouring 
the slaves aft^T notice. 

(2) [The Ct. of Admlty.] cannot l(*nd its assist- 
ance in tlie condemnation of a vessel, on tlui 
ground lliat it is engaged in a trathc which, 
according to tlie municipal laws of tla* country 
to which claimant belongs, is no wrong (Bay- 
LEY, J.). 

(3) J'Jie moment they put their feet on board of 
a Jhitisli man of w^ar, nut lying witliiu the waters 
of Eiist Florida, where*, undoubtedly, the law's of 
that country would prevail, those persons who 
bt'fore had been slaves, were* free. ... If any 
injury had b(*en done to tliem they would have 
h.'id a remedy by axiplying to the laws of tliis 
country for redress. ... If any force had been 
used by the niast(*r or any jierson in liis a.ssistancc*, 
can it be doubted that the slaves might have 
brought an action r>f trespass ? . . . Nay, H tin- 
slavt* . . . liad resisted the force A his death had 
ensued in tlie couise of siR'li resistance, can there 
be any doubt that e\ er>' one wTio had contributi'd 
to that (l(*ath would, acconliiig to our laws, be 
guilt > of nuirder ? (Best, J.). 

(4) A sla\e has no country, he is not r(*ared by 
or for bis jiarents, or for his own beneiil, but for 
tliat of Ills inast(*r, he is incapable of cunqtact 
(Best, .1.). 

(5) Fltf. had no rigid in tluxst* jiersons, (‘xcei»t 
in 1 lu'ir character of sla\ es ... A, according to the 
principles of th(* English law, such a right cannot 
be considered as warrant(*d by the gemei-al law' of 
nature. 1 do not mean to say that jiaiticular 
eircuiustances may not introduce a legal relation to 
tliat extent; but assuming that there may be 
such a relation, it can only luive a local exisUmce, 
where it is tolerated by tin* particular law t)f the 
plae«* (lloLKuYD, ,!.). 

((5) 'The law’ of slaveiy is a law' hi iyivituni ; A 
wJien a part> gets tmt of the teriitory where it 
prevails & out of tlu* power of his master A gels 
under the pi-oleclion of anothei- power, without 
any Avrongful act done by the parly giving that 
pixiteclion, the right of the master, which is 


iiitorost if it is obtaiued by bivachc'.s 
of Iho law, (.'von aJtiiougb if it could 
hn\o been ob(,aiuod wdfhout breachos 
of Iho law if iiiiKlJ aot have been 
contrary to tlio public lut crest, but 
nd^bt bavo operated to the public 
advantage*. Mkrchants’ As8(^on. oi<' 
New ZJiALANP (iNCOaruUATKU) r. 
I(.(19]2), 32 N.Z. L. 11. 1233. - N.Z. 

PART IV. SECT. 2, SUB-SECT. 1. 

b. Validiiy of bj/e-law — LimUinO num- 
ber of shop lieci%ces.] — A bye-law of a 
town passed under 39 Viet. c. 26, s. 2, 
s.-H. 3 (O), lijaiting the number of shop 
licences to l>e issued in the town to 
J'uo, ic dlrootiujf the holder of such 
license to coniine the busluoss of his 


shop cxclu.slvcly to tlie keeping 
belling of liquor : — Hdd : bad, us 
beiug in effect pndiibitory A creating 
a monopoly.-- ifr HnoDiii. A T'own 01 
Howm\nvii.t.e 0)Ki*n. (1876), 38 

U. C. K. 580.- CAN. 

0 . Authorisma mayor to grant 

trading Ucrncts.] — 38 Viet. c. 88, 
authortsiug tho mayor of Ertulericl ion 
to grant to any poivon wisliing to 
engage in any trade, prof esbion, occupa- 
tion or calling in tho city, u licence to 
engage therein. Is not xiitra rirrjj as 
being an interferonoe with “ trnde or 
eominercp." — Kx p. B'atrbairn (1878), 
81 N. B. R. (2 P. A B.) 4.— CAN. 

d. Prohibiting junk tf* second- 

hand stores (leiUing wUh minors.] - R. r. 


bi VY (1899). 30 t). B. i()3. CAN. 

e. Agent soliciting orders for 

stationery xrUhoui /iccnec.)— K. ). 
Brkmnkr (1924), 43 Can. (Jrim. Cus. 
366 ; 34 B. C. It. 491.— CAN. 

f. It. N. O. 1877 Ic. i:.8), 5. 15— 
WheVier prennting co-opiraiive associa- 
tions to ilUcr inJo cridit transactions.] 
Ontario Cu-oi’KR.vi'i\ k Ston f, Cc n fhh' 
AssocN. r. CL.iUKE (1880), 31 C. E. 
280.— CAN. 

g. }Vhat is a sale by whohsale 
irithin M unicipal Act, 189!, s. 166.) — 
\ sale to a perhou in British (Adiunbla 
by an agent of a tinn doing busincb'’ 
outside tho province of 1,100 bualness 
cards to be buppliod by them, is a bale 
by wholesale A uot a sale by retail 
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^U‘cL 2. - Hy tiidtuir: Suh-scct. 2, .1. ct‘ B. {«), {h) 
ct- (c).| 

ioundcd oil IJie niiiiiioipiil Luv of tlio particular 
])lace only, docs not continue (iloLKovn, J.)* — 
Fokhes V. C'ooiiRAiN'E (1824), 2 H. cV (). 448 ; 2 
State Tr. K. S. 1 47 ; 2 Dnw. Kv. K. B. 071) ; 
2 L. J. O. S. K. B. 07 ; 107 B. B. 450; 

AnnvUition As (o (1) Consd. P. r. Allan, The Sla\c tiriicc 
(1H27), 11 lliiK. Adiii. <J4. 

84. No recognition in English law.]- 

(’AirnvRnuj'j's {J500), cited iu 2 Ihisli- 

Avoi'l li's Uistoi ical ( \)llec( ions, p. 408 : 2 Stat«‘ Tr. 
J). 1215. 

Ainioffitioii Refd. Pollies c. ('o(“linme (ISUJ), :j Dow. D\. 
K. D. (>7U. 

85. ' .J— i\o man can liaAc ja-opin-t}' in 

tlu' jierson of anotln'r Avliile in England. 'I'lierc- 
fore tri'spass Avill not lie, unless with a jtcr quad, 
for taking- a negio slavt' in England. — ('TfAMDPK- 
)-Alx llAHVEY (1000), 1 lid. KaAun. 1 10 ; ('ai'th. 
200; 5 ]\lod. R<'p. 18(5; 01 E. H.'OOI. 

: Consd. l^'orlav^ l\ Coehiaae (1821), 2 D. A V. 

86. — — .J — Vs soon as a negro conies into 

J^lngland lu' heeonu's l’r('(' (lloi.T, C'.J.). — S.MlTil r. 
Brown (1705), 2 Salk. 0(50 ; 01 Ik IE 500. 
Aiino/ations Expld. Porbes r. ('ticliraae (1821). 2 P. N ( ’. 

4 18. Refd. Coo]»(‘[' r. Muai-t (188!)), 14 Ap]). C'as. 28G. 

87. — .J— ( I ) A ('oiitraet for sale of a 

slavt! is good hert' ; tlie sale is a matter to wliicli 
the law jn-operly A: readily atlaelu's. ck will main- 
tain tiu' price according to tlu‘ agreement. But 
it tin* ])erson of th(‘ slave himself is imnxaliately 
tile object of iiKjuii'y it niak(‘s a Aery material 
dilTerence (Eord Al ANsPiia.o, (7J.). 

(2) Tht' pow('r of a masti'r over Ids slaA<‘ has 
bc'en extrc'mely ditTej-ent, in different count j‘i<‘s. 
The state of shiAcJA is of siieJi a nat ui-e that it is 
incajiiibJe of ))eing introduced on an\ j-easons, juoral 
or jiolilical ; but only posit Iac laAv,AAld(h j)i es<‘i A «“s 
its forca* long after tlie reasons, occasion. A: time 
itself fi'om Ashenec* it Avas created, is (‘rased fi-om 
memory : it- is so odious that nothing can be 
suffei-ed to sujiport it, but positive laAV (E(»in) 
MansfU'JA). ('.j,). — So.mpuskt r. Stkwart (1772), 
Eolft, 1 ; 1)8 E. IE 41)1) ; sub uoui. S< )MMP.Usi-:tt’s 
(^ASE, 20 Stat<‘ Tv. 1. 

Av not ni ions : — Js io (2) Consd. Perhes r. ( 'oclif.uie (1^21), 

2 D, A: ('. IPS. Reid. N\ eriiis r. i )< A’^uhlef ( 1880 ;, I!) 

L. .). ( h. A',\. <i< nt roltu, Cousd. 'I'lir Slave Csjci'. |C. r. 

‘VJ I! -''•Oa. !D. Refd. P. r. Tb.iau'^! i)j| I on 

(l/8.j), 4 Duuir. K. n. :}on ; AN .'ll Kill’s (\isc (|8;5!;), i; Ad 
A' El. 7;n. Mentd. .Itdb-TAs r. Uoosc\ (]8;>]), J n C'a.s 
819 ; Petden r. Piv Ing-st tuie (J8:>:)), ‘.VA L. T. t). h. Aa:,. 

88. — — - — Effect of voluntary return of slave 
to slave state.] -By a j-esidence m Ihigland thi' 
slave-code is .suspended, not ext iiiguislied.- r. 
Ai.pan, d'liE Slave Brace (1827), 2 IJag. .Vdni 
1)1 ; 2 State Tv. A. S. 272 ; JlHi E. U. 171). 

89. — - Right of slave to retain gift.) — 

(1) Bill by t Ik* admirdst j'at oi‘ of d(*eease<l for an 
account of jiersonal (‘state g’i\eii by her as a 
donatio causa mortis to a negro Avho had be(‘n 
brought to England as a .slave, dismiss(‘d witJi , 
costs. 

(2) As .soon as a man sets foot on Jhiglish i 
ground he is fn‘e. A negro maA' maintain an act ion | 
against his master for ill usag(‘ A may hav 


llENJ.EY, (\). — SlIANLEY V. HaUVEY (1762), 2 
Eden, 126 ; 28 Jk U. 811, E. B. 

Annoldtion : — Consd. P. v. Allan, Tho Slave (Iracc (1827), 

2 llai?. Adiii. 9 I . 

90 . Right of slave to sue in respect of 

injury.] .SjiANr.EY r. Harvey, No. 85), ante. 

91. — - — - -- .] — lk)Rni<:s v. CIckuranie 

No. 82, (udc. 

92. — - - Killing slave is murder.] — 

Eorres r. ('ocuRANi:, No. 82, ((u/c. 

93. Contract for sale of slave -Validity of.] 

SojMiou.sjrr r. Stewart. No. 87, nn/c. 

94. Legal proceedings arising out of slavery 
Right to maintain.] — Eorres v. ( ociikane, No. 
82, auic. 

95. Effect of contract of service with slave — 
Manumission.) — An infant .slave in the W est Judi(‘s 
executed an iiuh'nture, by Avdiich be covimanted 
to serAu; B. for a certain term t)f years as his 
.s(*i‘Yant, A B. eoV(“nanted to do C(‘i-tain things on 
his ]iar( : IE then e-anu* to England Avith the .slave, 
in an action against A. A\ho had S(‘dueed him froju 
lh(‘ .servie(‘ of B., A. was not jK'iiuiUed to allege 
that th(‘ contract was \ oid. as l>i‘i)ig made ))y an 
infant A a shue, A ther(‘f()r(' tliat t h(‘ deelaratinn, 
Aviiieh st ated him to ha\ c‘ l>een r(‘tained as a S(‘rvant 
for a tei-m of yc*ai‘.s, was not prov(‘d ; for tin* el. 
held that the elTei't of sueli a contract niight Ik* 
th(‘ manundsslon of IIk* slave*, A consequently that, 
it >Aas for his own benehl, A bi'ing i\u* his own 
hcju fit, that it was, at most, only voidabh* by tiu* 
infant Idmself. — K EANE r. Bovc’O'JT (1705), 2 
Hy. Bl. 511 ; 126 Ik IE 676. 

A nnotdfions : -Distd. I'AitIio r. Peelinim* (1821), I) D(jw, 
N Pv. K. R. (i79. Expld. P. Allan, The 8Javo Graoe 
(1827), ‘2 Hasx Adiii. 9 1. Reid. Sj k('h r. Dixoa (1899), 9 
Ad. A: El. <i9:; ; lJ;irtl(\v r. Ctimadags (18 17), i\ R. 217. 
Mentd R-'niK r. Ditiduy (IM.o, 9 .M. A .s. 477 ; C\>x v. 
.Aluae(‘y (18,79). G ( R. N. .s. ;,7.i : (’oo])i'i' r. .'Sinnnon.s 
(|8G2),’7 H. a N. 707 : J’o.in^ /•. U.'iltuii flSG7), L. P. 2 
' P. GP»; Wain ] c. Em laid, il8i)l 1 2 g. R, 9G9. 

96 , — __ Whether slave entitled to quantum 

meruit payment — Freedom granted in consideration 
for undertaking to serve.] -I*ltf. agreed to s(‘i’V(‘ as 
a .s(‘amau during a \oyag(‘ to A from the \Vt*st 
ladies; on bis arrival tJu‘re la* was claimed as a 
j'lmaway .sla\e, A deli\(“j(‘d nj) to bis master; 
wli(‘i‘eupon it \eas agret d between pltf., bis masUi*, 
A the captain, lli.it upon i^ayiiK'iit of a sum of 
money lyv tin* captain to the niast(‘r the latt(*r 
should manumit pltf., Ik* coAK'uanting to .serve 
tlu* ea[)taiu as a .s(‘aman three yi*ars at certain 
stijmlated wages. Jhlf. was accordingly manu- 
mit t(‘d A having s(*r\'ed llui captain upon tlie 
homoAvard Aoiyage, eommene(*d an aetion against 
him to reeo\(‘r Avag(*s for that voyage upon a 
qiandum meruit: — IJcld : Ikj vA^as estopped by his 
(‘()vena.nt from claiming more than tlu* sum .stijin- 
lated. — Wii.idAMS V. Brown (1802), 2 Bos. A J\ 
(51) ; 127 E. B. 21). 

ulnnotution : — Apld. P. r. Allan, 'Plu; Slav() Grace (1827), 2 
llaHT- AUiii. 94. 

97. Right of slave to assert freedom — By writ 
of habeas corpus.] -Suanj.ey v. IIarvey, No. 81), 
ante. 

- .J See, (dso. Brown IhiACTicE, Vol. 

NVI., ]). 255, Nos. 560, 56]. 

Abolition of slavery in British Dominions.]— 


— . . . liluy nil VO I nuuui-iuii aiavviy iii 

tudieas corpus if restrained of bis libei'iy (Lord 1 »SVc Slavery Abolit ion Act , 1822 (c. 72). 


wilhin (lie aljuve Act, N a coiiv'iclion 
for making sueb 8al(*, williuut, the 
licence I'ccinin'd by tin* Htalutc for 
making Hiu'b sales by retaj], (luosbed.— 
UEATII r. Vl("I()KT\ (’OKCN. (4892), 2 
R. C. P. 27 G. - CAN. V . 

PART IV. SECT. 2, SUB-SECT. 2. -A . 

84 i. Status of slavery —No rccoy- 
mtion m English (aw.]— K niuht v. 


I V'J.niJi.iU{( K.v ( 1 778), 8 Par. Boll, . » ; 
j .99 Mor. Diet. J 1.91.7.- SCOT. 

h. Conlraci for forced labour.] - - A 
I cordrncl belween II., a farmer, N (be 
I native kraal ]icadn rchldirig <m IPh. 
I farm, iirovidoil tho latter were to 
[ remain t(“iianlH ef JI. rent fre(! with 
j grazing Ac cultivation rigbtB upon tbo 
comlitiou that each tenant should 
1 supply to H. the services of every male 


A female inmate of his kiaal who was 
(‘upable of working : males were to 
work for six months in each your ot 
tlje rate of 10.'?. p(u nn'iisem A girls for 
four Jiionths at the rate of 2.s. (5(2. per 
mejiH(‘jii : — field: the eontraet eon- 
trary to public policy Sc illegal as 
tending to produce a system of forced 
labour. -Riykla v. Hakiuh (1921), 
42 N. L. K. 83.- S. AF. 



Part IV. liKSTKAiNX of Trade by C:ijstom, Bye-IjAw and Siaiutk. i 


B. The Trade in Slaves. 

(a) In General. 

See Slavo Tra.do Arts, 1821 (c. ] 13) ; 1833 

(r. 73); 1813 (r. 08) ; 1873 (c. 88) ; 187(5 (c. 43) ; 
I’fK'ilic Islanders Protection Acts, 1872 (e. 10) ; 
1875 (e. 51) ; Por^rry Act, 1013 (e. 27), s. 14 (1 ). 

See, also, CjtrMJNAi. Law, Vol. XIV., p. 47, No. 
150 ; Vol. XV., pp. 72(5-728, Nos. 78(55-78 84. 

98. Whether contrary to law of nations.] — Any 
trade contrary to the general law of nations, 
althoiigli not Landing to or accompanied with any 
infraction of th(‘ belligerent riglits of that country 
whose tribunals are called upon to considcu' it, may 
subject the vessed employed in t-hat trade to con- 
lis(!ation. Tlu* slavti trad<' is now de(*med by this 
(;o untry contrary to th(i law of nations, uidess 
(olerat(Hl by the municij)al reguations of tin* sta(<‘ 
to which the owners of the vessel engaged in tin* 
trade may belong. — 'J 'hk t\>itTrNA (1811), 1 Dods. 
81 ; 1 Eng. Pr. Cas. 193, n. ; 135 E. IL 1210. 
Ann-iitatuwit : — Apld. Madrazo v. VVilles (1820), .‘5 11. iV Aid. 

Mentd. it. V. lljeniNeti (ino.i), L(*. it ('a. .0I.> ; Tlu* 

Hamboni. jlOlO] A. (’. 01):{. 

99 . Lk Louis (1817), 2 Dods. 210; 135 

E. B.1434. 

Amiotations : — Apld. Th(' San Juan Nc>j)(»nm<’ono (1821), 

I lIuR. Adrn. Consd. U. v. Serva (ISl,*)), 1 Uox, (’. 

202. Apld. Huron r. Denman (181K). 2 Dxch. lOT. 

Consd. K. '>}• K('yn (1H7(»), 2 Kv. D. GO. Reid. Santos r. 

IllidKO (IH.V,)), r, Jnr. N. S. i:U)8. 

Distinguished from piracy.] -Sec Criminal Law, 
Vol. XV., p. 723, Nos. 7835, 7833. 

(b) Sci: 2 ure of Vessels Eufjodcd in Slave Trade, 

See Slav(‘ Trade Act, 1873 (c. 88), ss. 3, 1. 

100. Foreign vessel —Trade permitted by foreign 
country.) — Where* a claim is given for ji ship 
(‘iigngi'd in the slave trade on the ground that tin* 
prope*rty bi'longs to tin* subjects of a count i'\ 
which still permits th/it trade*, the* ed . has a right te> 
inejuire) into the* title* eef tlie* ship, A: the ojius 
probaadi lies upejn the* ))artie-s se*tting u}) tin* claim. 

Tnio Donna Matu\nna (1812), 1 l)e)elK. 91. 
Annotation : Apld, Madiazo r. Wilk'H (1820), J li. it Aid. 

^01. .] -The* cts. ed tliis country will 

re'sjee'ct the j)re)pen‘t y of for(*igne*rs euigaged in tin* 
slave* traeie*, uncler tin* sane'tion eif the* laws e»f tln*ir 
e)wn e'eeuntry. 'riiu Diana (1813), 1 Dods. 95; 
J(i5 E. P. 1211. 

. I mutt at ion : Apld. Madrnzn r. Willes (18*20), .3 R. Aid. JJJ. 

102. .) — EeiRBK.s V. C(>ciiR.\Nr:, No. 

83, ante. 

.] — .SVc, also. Criminal Law, Vol. XV., 

p. 727, Nos. 7873, 7871. 

103. Seizure in British port.] The o^Mier 

e)f a ^ e>sse‘l, thoiigli a suhje'ct of the C^iu'em of Spain. 
A resident at Cadiz, is liable* to the* fewfeitures A 
])e‘naltie*s incuiTe>d uneleT Slave* Abedition Act. 
1833 (e*. 73), if his vessel eame* within a lii-itish 
port. — Dll Campo IMartinkz v. P. (1837), 2 
Moo. P. C. V. 15 ; 12 E. P. 937. 

. / n notot ion : - Refd. II( )C(luai(l r. J(., The Newieorl (ISeT), 

II Moo. P. (\{\ l.MJ, 

.SVc, also, (yRiMTNAL Law, Vol. XV., 

p. 727, Nos. 7873, 7871. 

(c) Payment of Bounties to Seizors. 

See Slave Trade Art, 1873 (e. 88), ss. 11 -13, 
19, 21 ; &, generally. Prize Law, Vol. XXXVII., 
pp. 378-383, Nos. lTt)3 1515. 

104. Right to bounty — Flag oillcer.J- Flag 
eellicer entitled to sliare of hoiint v given for seizure 
e)f slave's.- — T he Dolores (1819), 2 Dods. 413; 
135 E. P. 1531. 

105. Governor of colony— Absent at time 

of seizure.] — The governor of a colony h(*ing the 
pe*rson to whom the genen*al inanag<*nK*nt of such 

.T.— VOL. XLTII. 


colony is entrusted is the person ^‘ntiUed 1e) the* 
bounties j)ayable in resj)ect of a se'izure* e)f slaves, 
even though In* is absent from the eok>uy at/ the* 
time tin* se>izure is maele*. — Be Bounties J^ayahle 
IN Pespect of Seizure of ('ertain Slaves at 
Sierra Leone (1833), 15re>wri. <V Lusli. 118 ; 32 
L. J. P. M. tV A. 18{» ; 9 .Jur. N. S. 1251 ; PH 
E. P. 322. 

106. - Application of prize principles- Joint 
capture.] — 3’he ])riiie-ipk*s e)f jejint capture in yv'v/j^ 
cases apply to vesse*]s associated in llie capture e)f 
ships engage'el in the .slave traeie* ; therefore, whe-re* 
the actual capture was maele* ]>y one* of two V(*.sse*ls 
associated fur such ]>urposo, the* e)tln‘r, which had 
joined in the* cliase iV re‘ndere‘il suh.se'que'nt assist- 
ance, lield entiti(*el to share in the ])ounty fe)r tin* 
slav<*s A: in tlie j)roe(*eel.s e)f the ship, stores, A 
cargei. — 'T he Aviso (1823), 2 Hag. Aelui. 31 ; 133 
E. It. 155. 

Annolataais : — Distd. The Zcplifrliia (Is^O), 2 Hae.,'. Adm. 

.‘117. Apld. 'ITu* Sofiedade Fcliz (IKUp, *2 Wm. Pol). Joj. 

The- Frlle*idad<* (1818), 12.Tur. 111. 

107. — -.] -In jf)int capture's, onU 

the actual fe)rre pre*sent s}iare*s in tin* prize ; tliere- 
fore win*!! a teuder of one ship was jeeint captor 
with another sliip, the prize A\as .share*d pro- 
j>e)rtionahly be‘twe(*n tlu* eapluring shij) A tlie* 
te*nele*r; but the* te‘nde*r's share*, under the^ Orde*i* 
in Council, June* 30, 1827, is eiislributahle* among 
the* whole e>f the* ship’s comjianv. — The Zephl'KINa 
( 1833), 2 Hag. Aelm. 317 ; 133 E. P. 259. 
Anywtotion .-—Mentd. P. r. Servu 1 J)(*ii. li'l. 

108. . Tiiio Ea(.i E (1811), 1 

Wm. Poh. 283 ; 1 Note*se)f Cases, 31 ; 133 E. P. .■)33. 
Annotation : -Distd. 'I'lie* JVlicidude (1''18), 12 Jur. 111. 

109. t'ase*s of claims to joint 

capture* of slave \e‘sse*]s are* tee he* gove'ined by tin* 
principles establislie'd in tlu* Ihize* Ct. of Admit y. 
with respect to claims te) jejint eai>ture* in tinn^ of 
!\ar; subje*ct, h()\\e*ver, te) .sucli exeej)tions as tin* 
elistinedion hedvee*!! the respective* cases may 
e're*ate* ; c.g. \\he*re, in the* fejinn*r instane'e*, a 
claim tej jejint captuie* is su])porte*d se)le*ly by the* 
evielence* of i‘e*leasing witne‘sse*s. 

PrincipLs as to what will ce)nstitute‘ assex-iation 
be*iwce‘n .shijes eef war. An orde*!* was given by a 
su})erior to an infe'iior olVice'r, by which tin* latter 
w’as pre*vented joining with his \ essel in Hie* chase* 
of a slave* shij), wliieh was afte'rw arels captured 
by the vess(*l of the former Held : a claim 
to je)int cajeture was .sustainable. - Till: Sen iedadp 
Feliz (18i,‘5), 2 Will. Poh. 155 ; 2 Notes of Case s, 
433 ; 4 L. T. 528 ; 7 .lur. 953 ; Hit) E. P. 718 ; 
i>revious jtroceedi/u/s (1812), 1 W m. He)]). 8(t3. 

.1 ntwtation : —Apld. The Pruzil (1S:)G), S\v. T.P 

110. — - .] — In eiue'stions of je)iiit 

eaptiu-e, the onus prohandl is on Hn* claimant, A 
in favour of tin* actual e*apte>r. iin* rule*, that no 
claim feer je>int captuie* can he e'r,t ahlislu'd on the 
sole eviele'iiee* of the* erew’ e‘laiming, is ne)t se) strie't 
in slave eases as in ])rize of war. It apjee iring in 
the* e‘vieh*nee that the* suT‘ie*nde*r e)f the* sla\ertook 
plae-e* be*fem* she* was seen b\ Hie ve*sse'l claiming; 
siicii claim of joint ca[)tuie* ln*Jil neet to be* 
('.stablishe'd.^ — iiu-: Praztt. (1853), Swu 75; 1 

L. T. 528 ; 1 W. P. 875 ; 133 E. P. 1327. 

111. — A Cue'e'Tl's .slip, wliieil 

is nutheeriseel to caietuie* slave* sliips, be*ing in sight 
during the chase* A e*a])ture by aneetluT slip e)f war 
of a vess<*l eejuippe'd feer the* slave trade*, is entitleel 
to sliare* as jeeint raptor in the tonnage* bounties 
awarded uneler 1 A 2 \'ict. c. 17, unless tlie animus 
capiendi is ele*arly re*])utte*d. 

In establisliing a claim tej je)int rapture* of a 
vt*s.sel equi])peel fe)r the* slave trade, preeejf tliat tin* 
alleged joint ca]jte")r was se'e n ]>y the)se on boarel 
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Sect. 2. —By statute: Sub-sect. 2, B. {c) : sub-sects. 

3 cfe* 4. Bart V. Sect, 1.] 
the prize bi'fore capture is important, but is not 
absolutely required as in cases of prize of war. 

At daylight on n morning nearly calm, lier 
Majesty’s steamsJiips Falcon Dart were in com- 
pany, each under canvas only ; eacJi had authority 
to capture vessels tuigaged in tlie slave trade ; but 
the Falcon was on her voyage Ijome. A vessel, 
which afterwards pi'oved to be equi[)pcd for the 
slave trade, a^ipiuired in sight of both ships : the 
Dart got up steam is: went in chase. The captain 
of the Fatco'u, detmnng the Dart suttlcient for the 
puriKjse, did not g(‘t up st.eara, but continued his 
course. The chase lasted a few lioiirs only ; & 
the capture by the Dart took jdace in daylight, in 
sight of tliose on deck of the FaJeony at the distance 
of about seven miles. Tlie prize was destroyed as 
unseawortliy. Proceedings of adjudication sub- 
sequently took })lace, ^ bounties were awarded 
under 2 it 3 Viet. c. 73, 1 & 2 ATct. c. 47, s. 2 
Held : t}i(‘ Falcon was entitled to sliare as joint 
captor. — Pkig (namr unknova^n) (1804), Brown. 
At Jvush. 370 ; 107 F. B. 404. 

112. — — The principles of law 

which are applied to prize captures in time of 
war are applicabh* to questions of bounty for 
tlie capture of vessels engaged in the slaA^e trade. — 
The Felictdade (otherwise Virginia) (1818), 
3 Wm. Bob. 45 ; 0 Notes of Cases, 174 ; 12 Jur. 
441 ; 100 E, B. 880, 

- — — - ('ompare, gennuiUy, Prize 

l^w, \\)1, N XXVII., pp. 508-003, Nos. 352-438. 

113. Capture on inland expedition.] - The Bio 
P uXGAs (1824), ciled in 2 TTag. Adm. at p. 370; B)0 
E. R. 278. 

— Consd. TIk' Porina Harbam (1831), 2 Hug:. 

Adm. 30G. 

114. Nature of ship making capture.] 

- The instructions annc'xed to the convention 
with Portugal, embodital in Slave 3Yad(‘ Act, 1824 
(c. 113), inii)ly that tlie .seizures of I'ortuguese 
slave sliips are to be made* umh'r th<‘ personal 
direction of th«} commander of a ship of war: — 
Held: therefore, a seizim' by an ojien boat, the 
crew of which was born(“ on the liooks of a king’s 
ship, commanded by an onicer of th(‘ rank iMspiired 
to make the search, but actually putting oft' from 
an unauthorised tendiT, A at a distance' of 1,500 
miles from tlie king's shqi, did not tuitith^ the ship 
to the moi<“ty of the proceeds or to the bounties 
und(T SlaA^e Tradi* Act. 1821 (c. 113)), .ss. 07, 08, 
tlie slaAT* .sliiji having been cond<*mned by the 
competent cl, as prize to a ttmder to a king’s ship. 

- Tin-] Doxxa Barbara (1831), 2 Hag. Adm. 3)(i0 ; 
100 K. B. 277 ; oa appeal (1831), 3 Hag. .'Xdm. 
App. C. 440. 

^4 ruiebiO ON R . — Consd. The ICaprle 0 841), 1 Win, Hob. 230. 

Mentd. H. r. Scrv.i ( 181 ^>), l Den. 104. 


Sun-.sj:cT. 3 .— Trade in Firearms. 

See Fir(‘arms Act, 1020 (c. 43). 

115. Air gun.]- Ihstols Act, 1903 (c. 18), does 
not appl> to a mere toy, but it does apply to an 
air gun if it is a weapon from wlueh a shot,* bulled, 
or otluT mj.ssile can be discharged, although it is 
not a firearm. — Bryson c. Gama<;e, Ltd., [1907] 
2 K. B. 030 ; 70 L. ,L K. B. 93,0 ; 97 L. 3\ 399 ; 
71 J. P. 439 ; 21 Cox, C. (). 515, I>. (’. 

116. Pistol.) — On the sale of a xustol to a person 
who being a householdi'r xmrposes to use such 
pi.stol only in bis own liouse or the curtilage thereof 


it is necessary under Pistols Act, 1903 (c. 18), s. 3, 
not only that reasonable j)roof of these facts shall 
be given to the vendor, but also that tlui intending 
purchaser shall iiroduce t/O the vendor a state- 
ment to that effect signed by himself & either by a 
police otlicer or a. justice of the jioace. — Matthews 
V. Gray, [19091 2 K. B. 89 ; 78 L. J. K. B. 545 ; 
100 li. T. 907 ; 73 J . P. 303 ; 25 T. L. U. 476, D. C. 

117. Air pistol.] — An air pistol is not 

per se a firearm witliin the dedinition of “ fire- 
arm ” in Firearms Act, 1920 (c. 43), s. 12 (1), but 
it is an “ ail* gun or air rifle ” within the proviso 
wliich einj^owers a Secretary of State to make 
rules declaring certain types of air guns & air 
rifles to be si)ecially dangerous, &, if it is so 
declar(‘d, it i.s to be d(*emed to be a firearm. — 
Saint v. Hocki.ey (1925), 41 T. L. li. 555 ; 69 
Sol. .To. 575, I). C. 

118. Prohibition of importation — Of arms, 
ammunition, gunpowder or “ any other goods — 
**• Any other goods ** must be ejusdem generis.] ~~ 

Customs Consolidation Act, 1876 (c. 36), s. 43, 
provides that : “ ^die importation of arms, 

ammunition, gimj^owder, or any other goods may 
be j>ro]iibitt*d by IToclamation or Order in 
Council” : —JTcfd ; in that sect, the meaning of 
the words ” any otlier goods ” is restricted to 
things of the same class as those previously 
.sj)ecified, &, therefore, a Proclamation i)urporting 
to prohibit tlie importation of an article wdiich was 
not of that cla.ss was illegal & invalid. — A.-O. \). 
Brown, [19201 1 K. B. 773 ; 89 L. J. K. B. 1 178 ; 
122 Jj. T. 558 ; 81 .1. P. 113 ; 36 T. L. R. 165 ; 
on appeaU [1921] 3 K. B. 29, C. A. 

Necessity for licence.) —,SVc Revenue, Vol. 
XXXIX., }). 217, Nos. 301-301. 


Sub-.^ect. 4. — Otiieh Partk ruArt Trades. 

119. Dye stuffs.] —Dyestuffs (Import Regula- 
tion) Act, 1920 (c. 77), s. 1 (1), ])rohibita certain 
imports ” with a view to the sab 'guarding of the 
dye-making industry.” 

These forbidden imports are {a) ” all synthetic 
organic dyestuffs, colours cV colouring matters,” 
A: (5) ” all organic interinediaG' i)r()duc<-s used in 
the manufacture of ” tin* same Held : manu- 
factured artich'S containing a minute &, com- 
mercially, non-separable ingri'dient of th<‘ X)ro- 
hibited matter fell within th(‘ ])rohibition, though 
the articles Huunselves, artists’ colours Ai materials 
At copying ink pencils, would b(* ^)f n<^ direct use in 
the d>e making industrv.- - Whyte, Bidkdale At 
Go. V. A.-G., [1927] 1 Gh. 518 ; 96 L. .1. Gh. 351 ; 
137 L. T. 181 ; 43 T, L. B. 142 ; 71 Sol. Jo. 143. 

Hosiery manufacturers.) - Sec Hosiery Act, 
1845 (c. 77), ss. 1-4. 

Silk weavers.] — *SVr Silk \V(‘aveis Act, 1845 
(c. 128), ss. 1-3. 

Tobacco manufacturers & dealers.) —Sec Finance 
Act, (1909 -1910) Act, 1910 (c. 8),s. 83 ; REVENUE, 
Vol. XXXIX., pp. 233, 237, No.s. 95, 114. 

Old metal dealers.) — Sec Old Mi'tal Dealers Act, 
1861 (c. 110); Prevention of Grime Act, 1871 
(c, 112), s. 13 ; Public Health Acts (Amendment) 
Act, 1907 (r, 53), H. 86. 

Marine store dealers.] —Sec Merchant Shipping 
Act, 1894 (c. 60), ss. 538-542 ; Public Health Acts 
(Amendment) Act, 1907 (c. 53), s. 86. 

Anchors & chain cables.] -->SVc Merchant Ship- 
ping Act, 1894 (c. 60), s. 543 ; Anchors At Chain 
Cables Act, 1899 (c. 23); 8 aee of Goods, Vol. 
XXXIX., p. 464, No. 899. 


PART IV. SECT. 2. SUB-SECT. 4. 

li* dealers-— Necessary ingredient of offence against l*revcniion of Crime Act, 187P Accused must be “ dealer in 

old Tmtals.^l—AOAMH r. M‘Kenna (DJOG), 8 H. (Ct. of Sobh.), 79.— SCOT. 



Tart V. — Restraint of Trade by Agreement. 


19 


Part V. — Restraint of Trade by Agreement. 


Sect. 1.- IN GENERAL. 

120. Former rules.] — O lerk v. Tayj.ors of 
Exeter ((iovEUNOH t^o.), No. 170, post. 

121. Ceaygate r. Batcheeor (1002), 
Owon, lir? ; 74 E. It. 001 ; suh 7wrn. Coi^GATE v. 
IlACJiELER, Cro. Eliz. 872. 

Amwtatinns .'—"Expld, Grtu'n v. Prlro (184.'>), 13 M. &, W. 
(105 ; Nordcnfolt v. Maxim Nordciifclt Gmis ^ Amitnml- 
tion CV)., fl804J A. C. 535. Refd. Tliompson v. Harvey 
(1 088), CYniib. liil ; Mitelad r. Heynoldw ( 1 7 I I ), 1 I\ WtiiH. 
181: Mallun r. May (1843), 11 M. W. (153 : Maxim 
Nordeiifelt Guns Ammunition Co. r. Nordenfolt, ( 1 8031 
1 C’h. 030 ; Re HoHIh’ Hospital Trustees & Haprue’s 
C'ontraet (1899), 4 7 W. R. 001. 

122. -- - .] — Tho old cas(‘R (»f (lay (fate v. 
liatchclor. No. 121, ante, At (Jlcrk v. Taylors of 
h\rftrr. No, 170, post^ cannot now be considcnHl 
law. They undoubt<‘dly proceeded on the p^ronnd 
tliat all cov(‘nantB & a^i(*(‘Tnenl.s in r<‘straini of 
trade howc\^(‘r limit'd are aliop:ether void, but 
in modern tinp^s the ctw. liav(‘ h<‘ld tliat ]>artial 
restraints of trad(‘ may be allow (sl when tla^y ar<‘ 
reasonable in extent on th<» j^ronnd that such 
restraints art' rather bt'mdicial to jj(en(*ral com- 
tn(*rce than injurious to it (Eoi.lcx’K, (\H.).— 
(JREEN t\ lhH(’E (ISIT)), as reported in l.‘t M. A: \V. 
OOo ; 5) Jur. 857 ; 155 E. It. 201 ; affd. sub uom. 
Phr'E r. (Iheicn (1817), 1(5 M. A: Y . 210, Ex. Eh. 

,4 7J7K)/a//o»ff .-—Refd. Galsworthy r. Strutt (1848), 1 K\el). 
050 ; Dendv r. Henderson (1855), 2 1 L. J. Ev. 321; 
Mercer i\ living (18. >8), !<:. R. A: E. 503 ; M(»gul S.S. Co. 
r. McGregor, (low (1 880), 23 Q.B.r).508. Mentd. NleholR 
r. Strc'tton (1817), 10 (R 0.340; Rishop r. Kilolnn ( 1 808), , 
38 L. ,1. {). R. 2(1 ; Earrc r r. ('l<»he (1809), h. R. 1 <). It. 002 , 
Collms r. Lo(‘ke (1870), 4 Ai>p. C'as. 074 , Wallis r. Smilh 
(1882), 21 Ch. 1). 213 , xM. S. xV L. R> . e. Rioun (188.;), 

8 Ap]). Cas. 703 ; Raines r. Grary (1 887), 3'-, {'h. R. jm ; 
OnUer r. Iledgi-eoek (J88s), 30 Ch. 1). 520, Swaine r. 
W'jlson (1880), 21 iR R. 1>. 252 ; |)a\ieh, 'I’liiner liO\\(‘n 
(1801), 01 lx, 'j'. 055 : Ri unton r. DInoii ( 1 802), 30 Sol. .Jo. 
550 : IMaxim N(»i(l<'nfelt Guns A' Ammunition (’o. r. 
Noidenfelt, II803) 1 Ch, OitO ; IS'evanas r. Walkei A Fou‘- 
man, 11014J 1 Ch. 113. 

123. ' ( 'ONTrNE.NTAIx 'J’yhe HI’BRER 1 

((iREAT Britain) Cc,, Ltd. r. Hioatr, No. 188. 
post. 

124. .1 x\.-(J. OF ( 'OxMMGNWEALTH OF Ars- 

TKAi.iA r. Adelaide S.S. ('o., Ltd., .No. (58, ante. 

Relaxation by modern rules. ^ Svr 
Sect. 2, sub-sect. 1, post. 

— General & partial restraints.) See 
St‘ct. 2, sub-sect. 2, post. 

125. Must conform to recognised principles. i — 
Hv an agrc('ment in WTiting deft, agrei'd to serve 
])lif., W’lio w^as a tailor, at \V<'ybridge, as a cutter, 

A' iif‘ further agreed “ not to (*nter intu any busi- 
ness arrange'uu'nt in conipiditiori w ith or tliat w’ould 
in any w^ay interfere witli the hiisine.ss carried un 
i>> ” ])ltf. “ nt his c*st ablisliments in Weybridge or 
tlie City of ixondon, or at any of his addresses 
nf tlie future”: — Held: the agreement was nn- 
leasonabh' as bc'ing too wude. 

All these agree'inent s in restraint of trade' are 
primCt facie bad unless coming within w<‘ll 
i*‘‘(‘ognised prineij)l<‘.s (Lord Ai.vfrstone, (\J.). — 
Heetham V. Fraser (B)()1), 21 T. L. B. S; W 
.lo. 14, 1). (\ 

126. Contract containing servile incidents - 
Invalid.] -Davies Davies, No. 40(5, post. 

127. ' - . Uy indenture made 

ml ween the mtgor., a clerk in the einjiloyunent of 
RFlt Ac iJltf., a money-lender, tlu' mt gor., \vho w^as 
ind(‘bted in various sums to eriHlitors wdioiu the 
nionoy-londer agreed to pay on Iiaving the rei>ay- 
nont secured to liiin in manner there'inafter 
J^Ppeanng. assigned to pltf. {hder alia) all the 


salary, wages, or other moneys then or thereafter 
during the* continuance of the security to become 
du<* to him under his employment with defts. or 
with any other (‘iny)loyers to liold to pltf. 
absolub'ly, but subject to a proviso f(jr redemption. 
The mtgor. tlu'n eov(*nanted that lie w'ould repay 
pltf. by eei tain instaluH'nts ; tliat during tlie 
continuance of tlu' security lie wmuld not, without 
the exiiress sanction in wu'iting of pltf. determine 
Ids cngag<‘riient with dcfls. or otlp'r his employiTs 
for the tiiiR' being ; that he w'onld not borrow or 
attiunpt- to liorrow’ any money or part with, sell 
or jiledge Jiis furnitui'(', chattels, or effects, or 
olitain or ('ruh*avour to obtain cretlit or permit any 
on<' to phalgt' ids eri'dit, save his wife in the 
ca.s(' of ordinary tradesmen’s hooks for wei^Lly 
settlement, or make himself or his property answ(‘r- 
ahle for any sum of money w lather h'gally or 
morally; A that la' would not, w'ltliout ydtf.’s 
eon.sent in writing, ri'inove from his tla'u dwailing- 
house or take any otla-r. litf. alleging that the 
mtgor. had committed breacla's of tia* covenants 
contaimal in the indenture, gave* notice of the 
assignment to defts. A bi‘onglit an action to reiaivau' 
s.alary dia* from them to tla' mtgor.: — Held: 
the contract w’as entire A' indivisible, A was had 
as b(4ng contrary to juiblic* ])oliry inasmueli as it 
nndidy A imjiroperly tittered the mlL'-or.’s libi'rty 
of ariion A tla' fii'c disposal of his property. 

It ajijiears to na* tliat it is not usmg ovct- 
.straira'd or poi'ta'al language to say it macie this 
unfort unat<* man the slavi' of tie* mon<*y-lender 
(SORETTON, E..f.). ITouwaioi) V. xMiUxAr’s Tlmrer 
I A Tr,\di.\*g Do., JxTD., [IPIT] 1 K. B. 2()5 ; <S(5 
' E. .1. K. B. BM) ; 115 E. T. 825 ; 22 T. L. B. 80 ; 
01 Sol. Jo. IM, V. A. 

Annointuois : — Consd. Naylor, Ri nzon w Kraiaihclie 
iialnstrle Gfsollscliaft (1918). 87 L. J. K. R. lOfili. Distd. 
Deniij’s 'riusliM* r. Di'iuiy N W'urr, [1919] 1 K. R. 583. 
Refd. McEliisIrini r. Balhioacelhgott ro-o]». AgiiiMiltuial 
iX Duiij [1919] A 5 18 ; I’ratl r, Rrlli'-li Mrdiral 

[19191 1 K. R. 211, IRaHNurth Ma tuifacluimg 
('<>. r. RyoH, 11920] 1 Ch. 1. 

128. No offence at common law.^ - \.-G. of 

t’OMMON\Vi:Al/ril OF .\r^rRAT.lA V. .\1)ELA1DE S.S. 

t'O., L’ri)., No. 08, ante. 

129. How far court will consider Illegality — 
Agreement ex facie illegal.] — W'liere an action is 
brought on a contract w Ideli is tr facie illegal .as 
iH'ing in nnreasouabU' r('straint of ti'ade, tla* ct. 
will <lecliiU‘ to enforce tia' contract, irresport ive 
of wlietla'i* ilh'gality is ph’aded or not ; hut. where 
tlie <iuestion of illegality di'jiends u]aui tin' sur- 
rounding eireumst anees. as a goia'ral lule, the ct. 
will not entertain the (]uestif)u unless it is raisc'd 
by tla' pleadings. 

Pltf. eo. was a combination of salt manufacturers 
formed for Die purjiose of regulating supply A 
keeping up prices, A it had the ]>ractical control 
of the inland sail' market. The na'inbi rs of the 
eo. weri' I'lititled to be ap])ointed ns its distributors, 
i.e. agents to si'll on behalf of tla* eo. the .'^alt whicli 
it had purcha.sed from tla'iu. Defts., who liad not 
joined the combination agreed to .si'll to the co. 
fvir four years IS, POP Ions of salt per a)inu)n, of 
which a <*ertain })ro]au’1ion was to bi* table salt, 
at a tixed uniform }>rice ])er ton, A undertook not 
to make any otlier salt for sale. Tlu'y W'ere to 
have 1 lu' o])tion of buying back the whole or a 
part of their table salt in eai'Ii year at pltf. co. T' 
current selling ])rice A were to he appointed 
distributors on the same terms as the co.’s other 
distributors. D('fts. iiaving sold salt in violation 

c 2 
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Tkade and Trade Unions. 


1 . — Jn goicral. ^^cc t. 2: Suh-scc t . 1, A . (a).J 

of t-liis agri’uurrient, pUf. co. sued them for breach of 
contract. Defts. did not l)y their defence raise the 
issue of illegality, but they sought to rely on certain 
facts A: documents admitted in evidence at tlie 
trial upon other issues as showing that the agreo- 
nieiit was illegal as against public ])olicy : - Held : 
liaving r(‘gard to the form of th(‘ pleadings, the 
surrounding circumstances could not be looked 
at- for the purpose of d(‘tei*mining the illegalit-y of 
the agretuuent, iV: the agreement was not ex fade 
illegal.— Nojrni Western Salt Oo., J/ro. r. 
ELEmioLYTfc Alkali t'o.. Ltd., [1014 j A. C. 4B1 * 
<S3 L. J. K. Ib ruiO ; 110 L. T. cS.52 ; :i() T. L. 11. 
:U.3 ; ,5S Sol. .To. lilts, il. L. ; revsg., [lOldJ IT K. IT. 
422. 

A n7iotat ion ft Consd. Montefleir r. Monday Motor Coin- 
pononts Lo., IIDI-SJ 2 1C. H. 211 ; Lii>toa r. l\)\voll, [1921] 
2 K. IL ;»1 ; ItaulioifH r. (lonoral Trndinif Co., [1921] 1 
K. IL Cili.') ; I'ulToolivo Co. (of Enjrlaiid) r. Freodnian, 
11928] (Ti. 2G1. Refd. A.-C. of Commons ealt li of Auh- 
tralia v. Adoluido S.S. Co., [DJI,*!] A. C. 781 ; Kropor r. 
lIollliiR (1918), 109 L. T. 22.". ; Evans r. ILnillicole, |19I8] 
1 K. IL dl8 ; Naylor, Ikuzon r. Kiainisrhe Indiislrit' 
(ic.sellsehuft. 11918] 1 K. IL :L51 ; Crown Milling Co. r. 
IL, 11927] A. C. 891 ; En^di.sli Hop tlroAM'rb r. Dorinp, 
11928] 2 K. JL 171. 

130 . Illegality deducible only from sur- 

rounding circumstances— Not raised In pleadings.] 

— North Western Sai.t Co., Ltd. Ei.ectro- 
LYTic Alkali Co., Ltjl, No. 129, ayde. 

131. Who may enter into agreement — Employer 
& employee.] Pltf. carried on business at Kidder- 
minster as <a draper, tailor, k general outfitter. 
By a contract of employna'nt of dt*ft. by pltf,, 
aft(‘r rei'iting that deft, had requested pltf. to 
employ him as an a.ssistant in his business at an 
annual salary k commission on turnover above a 
certain amount in the tailoring department k that 
pltf. was willing to do so only upon his entering 
into the agreenumt not to trade in oppt>sition to 
him thereinafter expressed, deft, agreed tliat lie 
would not at any time thereafter “ either f)n his 
own account or on that of any wife of liis or in 
partnership with or as assistant, servant, or agent 
to any other x>crson, ])er.sons or co. carry on or be 
in any way directly or indirectly concerned in any 
of the following trades or businesses ; that is to 
say, the trade or business of a tailor, dressimaker, 
general dra])er, milliner, hatter, haberdasher, 
gentlemen’s, ladies’ or childnm’s outfitLu' at any 
place within a radius of ten mil(‘s of ” Kidder- 
minster. Deft, subsequently set up business as 
a tailor at Worcester, outside the ten miles’ liinif , 
but obtained & executed tailoring orders in 
Kidderminster. The Div. Ct. held that the 
covenant was wider than was reasonably necessai y 
for the protection of pltf.’s busine.ss, but that it 
W’as severable by striking out the enumerated 
trades except that of a tailor k, limiting its opera- 
tion to the trade or business of a tailor, k granted 
an injunction Districted to the tailoring trade : — 
Held: (1) the covenant being a single covenant 
for the protection of pltf.’s entire business k not 
several covenants for the protection of his several 
busim^ssos could not be severed ; (2) even if tlie 
(covenant could be severed by confining it to the 
tailoring busine.ss it would still bo void as being 
in restraint of competition. 

(2) Tt is Die covenantee, resp. here, who has to 
show that the restriction sought to be imposed 
upon the covenantor go(‘s no further than is 
reasonabl(‘ for the protection of his business 
(Atkin k Younger, L.T.T.). 

(4) ihe restraint must be reasonable not only 
m the inl(u-ests of tlie covenantee, but in tlie 
interests of both the contfticting parties (Atkin 
k Younger, Ti..T.T.). 


(,^j) An (‘inployer is not entitbsl by a covonant 
taken from bis employee to protect himself after 
the emjiloyment has ceased against his former 
servant’s compidition per ac, although a pur- 
chaser of goodwill is entitled to proteiT hims(*lf 
against such competition on tlu' fiart of his vendor 
(xYtkin a 'V'oitngj^r, L.JJ.). 

((>) Jhwiously accepted rules as to the doctrine 
of severance require careful application if not 
entire reconsideration (Atktn k Younger, Jj.JJ.), 
(7) 1 think . . . it is still the law that a contract 
can be severed if the seviu’cd parts art* independtmt 
1 of one another k can be severed without the 
severance afft'cting the meaning of tlu‘ 
remaining (1;0R1> Sterndale, M.IL). 

(S) Tt must now 1 think bi* recognised in all cts. 
that there is evt*ry difference in the matter of 
validity betwt'cn such a covenant as we find here 
embodied in a contract of service k the same 
covenant wlitui found in an agrt'cmerit for the sale 
of goodwill (Atkin k Younger, L.J.T.). 

(9) An (uiqiloyer may not, after his servant lias 
left his eiiqtloymeut, i)i‘e\ent that servant from 
using his own skill A knowledge in his trade or 
profession, even if acqnirt‘d when in the employers 
servic<L That skill k knowledge' are only i)laced 
at the emiploye'r’s disj)osal during th(' emi)loy- 
ment ('S'ouNGER, li.J.). — A'ri'wooi) v. Lamont, 
{1929J IT K. B. .■'>71 ; 90 1^. J. K. B. 121 ; 124 
1.. T. U)H; 20 T. L. JL S95 ; 05 Sol. Jo. 25, 
C. A. 

^inuotniiovs : to (1) Apld. (8arke, Sliurp v. Salomon 

(1920), 87 'r. L, JL J7G : Oiillhh C^aieu'to Co. r. Scbelff, 
[1921] 2 Ch. .".o;l H.S to (2) Apld. iSin'iu'c i\ Morcaiitlh* 
Hank of huiiu (1921 ), 87 T. L. IL 890. /o (.j) Apld. 
ItowkT r. J..oveKrov(*, (1921 | 1 (’h. (512. Consd. EugliMh 
Hop (irowrra v. Dot iiiir, 1 1 92S I 2 Iv. 0. 171. As to (7) 
Apld. Putsiiian r. Taylor, [J927] 1 K. H. (587. 

132. — Vendor & purchaser of goodwill.] — 

ATTWOOD r. JiAMONT, No. 131, ur/c. 

133. Question of agreement one of fact.] — A. 

having ])rinted a work, sold 300 e‘oj)i(‘s to B., a 
))ookst‘ller, at 408. a copy, binding Jiimse'lf not to 
sell to otliers, in (]uir<‘S, unde'V A in single 

copie's und(‘r 508. a co])}', until It.’s 300 W8*i*(* sold, 
or Ids consent w'as obtained. In his letter, which 
constituL'd tlie agi*(‘ement, he said to B., “ 1 do 
not expe'ct you to s('ll under bS.s'. A 508., but do as 
you \\'h('n JT. Jiad sold a jiart of the 300 

copi(‘s, lie W(*nt. into partnersbij) with ('., A trans- 
ferred all bis stock at- the cost })ri(‘e. Jle also sold 
SOUK' (H>i)ies at 158. A 4()8. A., in eontraveait ion 

i>f his agrt'CiiMTit, sold under tlu' stijiulated price's ; 
but, on b(*ing llii(‘aten<‘d wdtli ])r(>ce‘('(lings liy JT., 
jKTsuaded J)., who bad jiurchase'd the* princijial 
part, to conseuit to gi\e them liaek, if it W'ould 
satisfy B. 1). liad an int<*]*view with B., A told 
liim lliis. I), said, that he* umh'rstood tin* arrange- 
iiK'iit was a settlenu'nt of the dilb'n iH'C', A that JL 
Wk'nt away from tlie int<'rvi<‘W' ]a‘rf<'ctly satislieal. 
In an action by B. against A. for a lireach of t-lu* 
agreement ; ne'itlu'r the undi'rselling by 
IL nor the* transfer of the stock to the jiartnership, 
were grounds of non-suit ; but the' arrangement 
with 1). w"as an answe^r to the' action, if the jury 
thouglit it made' an end of tlic disjiute' be'twe'cn the 
jiartit'S.-— B ennjng r. Dove (1 833), 5 ('. A 1’. 427 ; 
172 E. It. 1038, N. P. 

AnnoUtlum : — Mentd. Ui‘ ('any, Ex p. Tjovct (IS.iO), 18 
L. T. O. 8. 47(5. 

134. Agreements between equal contracting 
parties & between master & servant contrasted.) — 
J^NGLiBH IJoj* (iRO VVERS V. Derino, No. 377, posi. 

Covenants in restraint of trade -In lease.) — 
aSVc, f/eneralhi, Landj.ord A Tenant, Vol. XX XL, 
pp. i59-104', Nos. 2918-29(50. 

— Whether usual covenant.] — See 
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J^ANDJ.OHI) A, Tkjnjant, Vol. XXXI., p. 153, Nos. 
2872-3870. 

Sale of land.] — See Sat.e of I^and, Vol. 
XL., pp. 321-320, Nos. 2722- 2753. 

Contract to be performed abroad- Governed by 
lex loci solutions.! — See Conflict of Laws, Vol. 
XI., p. 392, No. 003. 

Stamp — Written agreement stipulating amount 
of penalty on breach. 1-,SV« Rf.venuk, Vol. 
XXXIX., pp. 272, 275, Nos. 570, 001. 

Preliminary agreement for sale of business— In- 
sertion of restrictive covenant in final agreement - 
By purchaser without knowledge of vendor.] — 
See Sale of Land, Vol. XL., p. 15, No. 29. 


Sect. 2. -VALIDITY OF AGREEMENTS 

SlTH-SE(’T. 1 .— inessentials. 

A . Re(tso)iablcnPHs. 

(f/) hi deneral. 

135. Contract must be reasonable.] -llOxUEii v. 
AsnFf)RD, No. 250, posf, 

136. .] — A. agrcf'd to s(M veB. A-(E., parliK'i-s, 

ior six years at a salai'y, A not to lie eiiiploycal 

f(jr auy oUht person during tliat tinn^ ; at the 
«‘xpiration of whieli Ik* was (o be adnntt(*d into the 
partnershij), but no t(‘rnis wei‘(* settled. A. left 
the serviro of B. iV C. during tla* term, A ('om- 
nirticed busiin'ss in the saiiu* trade : Held : both 
})aits of the agr(‘(*nK‘nt must be taken together, A 
as oni* part could not. on a<'(“ount of its \agueness, 
be (‘iifoi’ced, tie* et . ’would n<d interfere to n-strain 
A. from eari'ying on liis business. 

I'riie agr<‘emerd 1 would afford a strong reason 
against IIk* int erferene<‘ c)f the et . for it would In* 
wdiat is commonly termed a hard bargain (Shad- 
\VELL, \\-(\). -Kimbi-:rli-:y r. .Iennings (1830), 
0 Sim. 310 ; 5 ].. J. ('ii. 115 ; 58 IL K. 021 ; sub 
vom, Klmbeiiley r. Veo, Kimheiu.ey r. Jennings, 
Donnell), 1. 

J n7iot(tti(>iis : Distd. ( 'ernw.ill i. Haukiiih (1872), 4 1 

Ii. .1. ('ll. Cl.'). Refd. l*i(‘k('iUK^ r, El\ (Hj).) (ISL'I), 12 

L. ,1. ('ll, 271 : Dii't 1 i(-lis(‘]i r. ('.ililunii (isM)), 2 I’h. '»2 ; 

V . Wusnic! (1^ . 2 ). I l»c (L M. \ (}. (K) I ; 

r. hyiaaii (ISljS), Di \\ . U. :{l)2. 

137. .j ^ — (J) Agreements in restraint of 

trade are again.st jniblie policy A void, unless the 
re.straint they imiiosi* is ])artial only, A reasonable 
in relation to the* objects of the contract ; A also 
unless they are made ii])on a r<‘al A bond fide con- 
sideration. Where the object of an agn‘»‘ment is 
to ]jarcel out the stevedoring busine.ss of a jiarti- 
cular port amongst the parties to it, A so to juvvent 
comp(dition, at k‘ast amongst tliemselves, A also, 
it may be, to kei‘]> uji the* jirice to be paid for tlie 
W’ork : -Held : such agreement- is not invalid if 
carried into elTect by provisions reasonably 
nece.ssary for tlu‘ ])urpose, though the ellect of 
them might be to creatt* a ])artial restraint upon 
the ])ow’er of the ])arties to t*X(‘rcis(* their trade. 

(2) A jirovision tliat if a particular merchant 
named in th<‘ agreement should refuse to allcnv the 
stevedoring of any ship to lie doin' by tin* party 
‘‘utitled to it under th(‘ agi’<*(3ment, A .should 
lecpiiri' one of tin* otla*!* parties to do it, such 


party so re(pnj’ed should give an <M£uivalent to the 
jiarty who lost the stevedoring, is not unreasonabh* 
either as regards the party entitled or as regards tin; 
mcirchant. 

(3) A xirovision that in the casti of ships passing 
out of th(* hands of mf‘rchants named in the con- 
tract into the hands of other merchants, who 
.should not choose to emjdoy the party entitled 
under the agreeim'nt , all the parties tlu'iMdo are 
dejirived of the work, cannot he justilied. It is 
obviously delrimental to tin* public, is entirely 
beyond anything tlu* l(*gitimat(* interests of the 
parties reipiired, A is iitWrly unprofitable A 
unnece.s.sary, at- least for any purpose which can 
be avowed. 

(1) Cts. are ikA dispensed to nu'asure the ade- 
quacy of the consideration, if a r(‘al A bond fide 
consideration exists {per Lru .).— (’ollins v. 
Locke (1879), 1 App. (\as. 971 ; 48 L. J. P. ('. (38 ; 
41 I.. T. 292 ; 28 W. R. 189, R. C. 

jliDniiafinus -A.<i io (1) Apld. Davit'S r. Davies (1887), .‘UJ 
D. Refd. Maxiiu NDidtsifell (iuns A Amuiui)itlou 

Ce. r. Noideiifelt, 118!)IJ1 1 ('ll. (iid) ; Allen r. Flood, [181181 
A. C. 1 ; North We^tt-rn Salt ('o. v. Kloel rolylic Alkali 
Do. (11112). 107 L, T. 4:50. dnurallu, Refd. SuaLuo v. 
Wilson (]SS0), 21 ty IL D. 2.'>2 : (i(»zne> r. JliiHtol, etc., 
'I’lade A Provident Soe., [lOdOj 1 IC. IL 001. Meiltd. 
Vinej c. Blg-nold (1887), 20 Q. IL D. 172. 

138. .] — (1) dJu're is no ab.soliito rul(3 that 

a covenant in r<‘straiut of trade is void if it is 
unlimited in I't'gard to space. The (paxstiun in 
eacli cas«* is wheliier the restraint (‘xtends further 
than is nece.ssary for the reasonable protection of 
the covenantee. If it does not do that, the 
performance of the eov(*nant will be eiifoiced, even 
tliougli tlu' restriction be unlimited as to space. 
Pltfs. were chamjiagne mei’chants doing business 
Ihroughcmt Englancl A the continent. D(‘ft., wiio 
wois in tlK‘ir employment, agiaa-d that he wYiuld 
not for ten years after leaving th('Lr ser\ ice engage 
in the champagne trade. J>(dt. subsecpiently 
commenced business as a retail wine in(‘rehant 
in Jjondon, selling cliampagne A other wines : — 
Tfcld : although the agi‘(H‘ment extended to tin* 
whole of lEngland, A was, in fact, unlimited as to 
space, pltfs. w’tTe entitled to an injunction to 
restrain a breach of that agreement. 

(2) Tla* policy of the English law in favour of 

trade aitpli(‘S to fonigni'i's trading in England 
iMpially with English su))j(‘cts. — II dusillon l\ 
Kor.siLLON (188(1), 11 (ii. 1). 351 ; 19 ].. J. ('h, 

3,38 ; 42 L. T. (379 ; 11 J. R. Otkl ; 28 W. R. (323. 

: — ,1s fo (1) Apld. Badischo Aniliti und Soda 
Fahiik r. Schott, Scirici, |18<)2J ;i (Mi. 117: Thoistcu 
Noidcnfclt r. Maxim Nordciifclt (Lms N Amiminilioii 
Co., llsiD] A. ('. Consd. (h»ldsoll r. (kddin.ut. [P.U IJ 
2 C'h. <>(»:L Refd. .MilN Dunliam, I ('li. .■>7() , 

Mocnich r. I'cucstrc (IS'.)2), (>7 L. T titi2 ; Moiii-. t. 
Saxelby, [I!)!.')] 2 Ch. .>7. -!>• to (2) Apld. Fc\ciick r. 
Ilulihard Ua02). 71 L. J. K. B. aO!). Refd. Eiuituucl r. 
S.vmoii. flUOSl 1 Iv. B. :5(»2 ; (Limm (UbMiU i\ (iih^oii, 
il'ai.'l) 3 K. B. ;i75> ; Guiard r. I)c Chrmont k Doniici, 
[11)11] .1 K. B. 1 la ; D’snaimt .\cticii-(lc>clBchaft v. llio 
Tinto (’o., [11)181 A. ('. 21)2. (oucraUn, Refd. DaMC'^ i. 
Davies (1H87), ‘Ml Ch. I), dal) ; Havnes r, J)oman, 

2 (.Ml. i;i; Norlli Western Salt 0>. r. Kleetroljtie AlkiiU 
(Ml (11)12), 107 L. M\ 4 Ml) ; Fasti s r. Buss. (101 1] 1 (.Mi. It.'* ; 
Millers r. Steedman (IDi:)), M J.. J. K. B. 20d7. Mentd. 
Sirdar (Bmlyul sm^h r. Faridkote. [isoi] A, (M (570 ; 
Penibeitmi r, Hughes, [isoui I (Mi. 781 ; Kaufman r. 
Gersoii, 111)011 1 K. B. dOl : :\loulis r. Owen, 11007 1 1 
K. B. 7 1(5; saxby r. Fulton, ilOUOl 2 K. IL 20 s . 10 


PART V. SECT. 2, SUB-SECT. 1.- 
A. (a). 

135 i. Contntci imiat be rcdKoimbU .] 
WoOI.I.ANl 

(A ‘KM). 20 W. A. L. B. 172.— AUS. 

**• — , -E ^ASKATi’lIEWAN CM 
ei KiiATiVK Wheat IbiODucEKs, ]jt: 

(sunk.). ii 02(11 3 d. l. j 

; [1020] 2 W. R. (50L-— CAN. 

u'-ikRT • ^ Makes A Co. r, Ja(’i 
(18(G), I. L. JL 1 Mad. 131.- INI 


135 iv. .1 — Hvhi.ey r. SruiKE 

(187(5), 2 N. Z. Jur. N. S. 111.- N.Z. 

135 V. .1 — Where the liiuitadons 

of a eovenant lu rehtraint of trade are 
ivastmahle, huving reguni to the 
nature of the busliiOHa, it wdB he 
enforced.— llARRis v. Bi.I’EIT (18SG), 
5 N. Z. L. B. 17.3 (S. C.).-N.Z. 

135 vi. .] — Appet. Aresp. eriteml 

into an agreement- in London w’heivby 
appet. engaged reap, for performanei' 


in South \frlea ua a vaiietv aitiste 
for a certain ]ieriod A lesp, agreed 
not to apiiear profchaioually without 
the wTitti'ii iteimishion of ai»p<’F 
any towns in South Africa within 
twiivo months after the termliuitioii 
of her engagement with ajipet. 
JtAit : tlu' agreement hv resp. was not 
unreasonable A was etiforeealde at the 
instance of apjiet. by interdict.— 
African Theatres MMutst. Lrn. r. 
Johnson, [1021] C. P. 1>. 2o. — S. AF. 
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Tkadk and Trade Unions. 


Sect. 2. — Valid U y af agrceuienbi : Sub-sect. 1 , . (a).] 

Macartney, IMocfarlane v. Macartney, [1921] I Cli. .'>22: 

Eniploycra’ Liability Asset'. Corpn. v. Sodg’wlck, ColliiiH, 

11927 J A. r. 97). 

139. — — .j (1) A paleukv <fc iiiamifacturcr of 
guns ^ ammunition for purposes of w ar oi^venanted 
with a CO. to whieii his patents A business had been 
transfori-ed that lie would not for twenty-live 
years engaf;e I'xcept on bidialf of tlie co. either 
directly or indiivclly in the business of a nuiiiu- 
facturer of guns or ammunition i—lleld : the 
covenant thougli unrestricted as to space was not, 
having regard to the naturt' of the business ^ tin' 
limited number of tlie customers, naiindy the 
Governnn'iits of this A otlier couiitrit's, wider than 
was necessary for tlie jirotection of the co., nor 
injurious to the public interests of this country ; 
it was therefore valid A might be enforceil by 
injunction. 

(2) To a certain extent different considt'rations 
must apply in cas(‘s of appriuitici'ship A cases of 
that sort, on the one hand, A cases of the sah* of 
a business or dissolution of partinTshij) on the 
other. A man is bound to apjirentice because lie 
wishes to learn a trade A to practise it. A man 
may sell because ho is gedting loo old for the 
strain A wairry of Imsiness, or b<‘caus(‘ he wishes 
for some other reason to retire from biisiru'ss 
altog(‘ther. Then tla'ii* is obviously more fn'i'dom 
of contract betwvH'ii buyer A selt'r than b<‘tw’een 
master A st‘r\ant or bidwven an (‘mjiloyi'r A a 
peison seeking emidoynient (liOUi) Mac'NAoutkn). 

(|{) I wouLl answer the argument- in tin* woi'ds 
of Tindal. C\J., in lUninie Irvine, No. 31il, 
pobi. “ Jf the contract is a ri'asonalile one at thi* 
time it is (‘utered into wi' an' not bound to look 
out foi' inijirobable A (‘xtra\agant contingencies 
in order to make it void ” (IjORD MA('NA(niTKNr). 

(1) \Mu‘n once it is admitted that wlit'ther the 
covenant be general or jiaj'ticular the question of 
its validity is alik<' det< rmined by the considera- 
tion whet tier it exc(‘<‘ds what is lu'cessary for tin* 
]>rotection of the covi'iiantee, th(‘ distinction 
betw'een geinaal A particular restraints ci'a.ses 
to be a distinction in jioint of law^ (Tord 

IlEKSCHKU., (\). 

(5) Tlie general policy of tlic* law is opjiosed to 
all restraints upon liberty of indi^idual action 
W'hicli are injmious to the iut('i*ests of the slate or 
community (Iaird Watsov). 

All 1 ‘estraints of trade of thc'msc'l ves, if tliei’e is 
nothing more, are contiajy to public policy, A 
th<*refore void. That is tlie general rule. Jtut 
then* aj‘e exceptions. ... It is a sullicient 
justification A indc'ed it i.^ the only justitication, 
if the restriction is Tvasonable, jeasonabk*, that 
is, in iv'ference to th<' intc'rests of tlie jiartii'S 
concerned A reasonable in refer<-n<'e to tlie interests 


of the public (J;ORD MACWAcmTEN ).— -Nojuie.vfelt 
V . IMaxtm NordenfJ'JUT Guas A Ammunition Go., 
[1891 1 A. ('. rid.l ; bd L. ,1. ('h. 908 ; 71 L. T. 489 ; 
10 T. L. H. bddi; 11 It. 1, n. G. ; affij. S. G. sub 
7L0m. iMAXlM XoKDT'^VRFJ.T GUNs A AMMUNITION 

(d). r. Nordenfelt, [189:; | 1 Gh. b.dO, C . A. 


Ainioiahmis : ~Afi to (I) Consd. Milkib v. Stecdmaii (191,7). 

■> IbAlnjfucz V. .Speyer, [1919] A. C. 
' Reid. FikUtwooR V. Jlurke.r. 11899] 1 C^h. :i00 ; 
Bromley r. Sinilii (1909), 78 li. J. K. B. 74r>; Bopewavfl 
k Ikylo (1919). ik) L. T. r.:i8; Bewen v. Fitch. [1920] 
7 Consd. Uudorwood v. Barker. [1899] 

MeiicLell v. Cubit t (1907), 24 K. I>. O. 

9revi(liMil ClofliliiR be Supply Co., 11919] 
A. C. 724 : Morns r. Sax. Iby, [U.nOJ 1 A. C. G8K ; ALtwood 
r Lamont. [1920! 9 K. B. 571. Js to (9) Refd. 1 ‘almoJlvo 
/.V kijglaiul) V. Fna'dinan, [19281 Ch. 2G4. Ah to 
C°nsd. FastAiH r. KuhH, [1914] 1 Ch. 4fi8. Jh to (5) 
COMd. Hayuc^b 11 Bomaii [1899] 2 Ch. 19; Underwood 
V. G^99] 1 Ch. 900; Lamson Pneuiuatic Tube 

Co. y. PhilllpR (190 4), 91 Ji. T. 909. Apld. Tivoli Man- 
chester r. Colley (1904), 52 W. R. G92. Consd. Lciig r. 


Androws, [1909] 1 Ch. 763; RuhhoU o. Carpontors A 
Joinors’ Amalgamated Sue., [1910] 1 K. B. 506. Apld. 
Morris v. llylo (1910), 109 L. T. 545 : A.-U. of Common- 
wealth of Australia t’. Adelaide S.S. Co,, [1919] A. C. 781. 
Consd. Mason r. Provident Clothing & Supply Co., [1913] 
A. C. 721 ; North Western Salt Co. v. Electrolytic Alkali 
Co., [191 1| A. C. 461 ; Morris v. Saxelby, [1916] 1 A. C. 
688; lleinvorl h Maimfaeturing Co, r. Ityotl, [1920] 

1 t'h. 1 ; British tkmer.^te Co. r. SehellT, [1921] 2 (hi, 569 ; 
J’almolive Co. (of England) v. Freedman, 11928] (9i. 264. 
Refd. Dnbowskl r. (loldstchi, 11896] 1 i). B. 478; lie 
Hollis’ Hospital Trustees & Hague’s Contract, [1899] 

2 Cb. 540 ; Hooper be Ashby v. Willis (1906), 91 L. T. 624 ; 
/.V Beard, Revel’s louar y &tl cue ral Securities Co. r. Uall, Jic 
Beard, Beard v. Hall, [1908] 1 Ch.983 ; Continental Tyro X 
Rubber (Croat Britain) ('’o. i). H.jath (1 9] 9), 29 T. L. U. 908 ; 
Uohlsoll r. (loldman, [1914] 2 Ch. 609 ; Evans v. Heath- 
eote, [1917] 2 K. B. 996 ; H.irwood v. Millar’s Timber & 
Trading (’o,, [1917] I K. B. 305; Whitmore r. King 
(1918), 87 L. J. Ch. 646 ; Denny r. Denny X" Warr, 1 1919] 
1 K. B. 589; MeEllistrim r. Bally macelligott Co-op. 
Agilenlturul X Dairy Soe., [1919] A. C. 5 18; Rratt r. 
British Medical Assoen., [1919] 1 K. B. 214. (Umrallu, 
Refd. Rohiuson t\ Heuer (1898), 67 L. J. Ch. 614 : ElUman 
r. Caniiiglon (1901), 84 L. T. 858 ; United Shoe Machinery 
(*«>. of (’unada v. Brunei, (1909] A. C. 990; Stuart. X 
Simpson r. Hakstead (1911), 55 Sol. .lo. 59S ; Naylor, 
Beiizon r. Krainisehe Industrii* (lesellsehaft (1918). 87 
L. .1. K. H. 1066 ; Rawlings v. (Jeneral Trading Co., (1921 ] 

1 K. B. 695 ; English Hop (Jrowers v. Dering, [1928] 

2 K. B. 171. Mentd. Wilson v. Carnley, [1908] ] K. B. 
729; Woodbridge r. Bellamy, [1911] 1 (’b. 920; Pullen 
r. Pullen X Holding (1920), 129 L. T. 209. 

140. . .J It is sotlh'd tliat- the cl. will not 

ciiforci' a covenant wdiicli it considers unrcasoii- 
abl(' (Kekewtuh, Morse v. Gowliir (ISOO), 

II Sol. .Jo. SB. 

141. — .] -Gowden a Book, Ltd. p. Poor, 
No. 217, 

142. .] - By an agreement in writing deft, 
agrei'd to ai)p<*ar at pltfs.’ theatre at Mancliester at 
a salary of C(>U ])er w eek. Tin* agri'eitu'nt contained 
t Ji<‘ follow ing elausi' : “ Prior to tlie conmK'ncemeiit, 
of this engagement A during its I'ont inuanee or wdthin 
.six months afterwards, no artist shall pt'rform at 
any place of ('ntertaimneiit witliin twenty mih'S of 
Manchester . . . without the written consent of 
the director. . . .” Di'ft. liaving Ix'im billed to 
appear at a tln'atn' at Salford, in violation of this 
agreement A after k ave to appear thort' had been 
ri'fiised her, pltfs. brought- (his action, (‘laiming an 
injunction : — JleUl : on th(‘ evidence, tiio ri'straint 
was reasonable, A thcTcfore that th(' injunction 
claimed shoidd be granted. 

There are tw’o <jiR‘stions to consider first, 
wdudher the restraint was reasonable in reft'rence 
to the int (‘rests of the partii'S conciTiied ; A 
.si'condly, evi'n thougli reasonable in their interest, 
wdu'ther it wa.s injurious to the ])ublic. If tin' 
restraint w'as not ri'asonahle in tin* interest, or as 
it is sometiiiK's ('X])r(‘ssed, for the protection of tin' 
interests of tli(‘ [lartii'S coru;erned, it is against 
imblic jiolicy A void. . . . There may be cas(*s 
. . . in w’hich ('ven though tlie i‘(‘straint is not 
unri'a.sonable in the interest- of t lu' parti(*s con- 
cerned, it may of itself b(‘ of such a character as to 
be injurious to tin* public, A in such casi's, again, the 
ro.straint is void (Wai.ton, ,L). — Tivoli, Man- 
chester, Ltd. V. Gollioy (1001), .52 W. K. 022 ; 20 
T. L. H. 427 ; 4S Hoi. Jo. 4 17. 

143. — .J — (1) By a contract for the employ- 
ment of deft, as canvasser by pltfs., a clothing A- 
supply CO. having branch(*s all ov(‘r England, 
described in Ihecontraet as carrying on business on 
the check A credit systiim “at London in the 
coimty of Middk'scx, amongst otlR*r placi'S,” di ft. 
agrc'(*(i (hat. he w'ould not within three years after 
the termination of tin* ('nqiloyment be in the 
employ of any person, firm, or co. carrying on or 
engaged in a busint'ss the samo as or similar to 
that of pltf. CO., or assist any persi^n I'niployed or 
assisting in any such business, “ witliin twenty- 
five miles of London aforesaid where tlie co. carry 
on birsiness ” :—Ileld : assuming, wdthout deciding, 
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that the af^roomcnt was not too vaj^ue as regards 
the area of restriction to l)e enforccnl by injunction, 
the restriction was wider than was reasonably 
necessary for pltfs.’ protec.tion. 

(2) Qu(‘stions of this kind [validity] have always 
been r<‘Kerved by the els. as being for the cl. 
itself. . . . Evidence cannot be given on the 
question of validity or of reasonableness, allliough 
(‘vidence can be giv<'n as to the nature of Ihe busi- 
ness cV/ t)f the employment I think, also as to any 
j)raclice which is usual among busiru'ss m<‘n as 
regards Ihe terms of th<‘ emi)loymcrit, nol because 
Ihis can det(*rmin(‘ Ihc^ legal (pj<‘Htion of what is 
r(‘asonabl(‘, but b<‘cause what is usual is to some 
<‘xt(‘nt a guide in the consideralion of Ihe require- 
ments of tli(‘ particular business. . . . 

Idle test is now sell led. Th(‘ law is summed up 
iu Lord Macnaoutiw’s Judgment in Nordenfclt v. 
Maxim Nordenfclt (iinns <t* Ammnnilion Co., No. 
139, ante. After pointing out, as Lord Watson 
had already done, thal the standard f)f j)ublic 
])olicy must b(‘ th(‘ slandaid of t he day, A that- what 
was laid down as to public ])olicy a long time ago 
may be of little us(‘ in settling what th<‘ aetual 
stan<la?‘d is, lu" says : “ Th(‘ true view at the 

pr(‘sent tinu', I think, is tliis : Th(‘ public have an 
iriter(‘st in every person’s cariying on his trade 
freely : so has the individual. All interference* 
with individual lilx'rty of action in trading, A all 
restraints of trade of tlauusedvc's, if t here* is nothing 
more, ai'e contrary to public jiolicy, A tlu'i’efort* 
void. That is tin* g(‘ru‘ral rule. But tla^re are 
(‘xceptions : restraints of trade A interfer<*nc(‘ with 
individual liberty of action may be justifi(Ml by 
th(‘ sp('cial circumstances f)f a ])ai‘ticular case*. It 
is a sulLu'ient justification. A, indeed, it is the ordy 
justification, if the r(‘stri('tion is reasonable, 
rt*asonabl(*, that is, in ref(*r<*nce to tin* int(*i‘ests of 
tlu' y)artie‘s concerned A i’(*asonable in reference to 
the int<*r(*sts of the* public, so framed A- so guarded 
as to afTo7*d adequate* protection to the ])arty in 
whose favour it is irnposetl, while at the* same* tinu* 
it is in lie) way injurious to the* publie*,” . . . He'sps. 
have* to s1k)W that the r<*striction the'y have sought 
to impose* goes no further than was r<*asonable 
for the ])i*ote‘ction of the'ir busine*ss (Lord IIad- 
1)\NK, (\). 


(3) The* ct. may, Ain some* case*s u ill, enforce a 
part e>f a ceivenant in ivstiviiiit of trade*, even 
t hemgh take*!! as a wheile* the cox e*nant exce'eds what 
is re*asonable. Jhit , in my (^pinion, that ought only 
to be done in cas<*s where* the* j)art .se) enforceable 
is cle*arly sev(*rabl<*, A e*ven .so only in case*s where 
the* e‘xce‘ss is e)f trixial imj)ortane*e*, or merely 
ft'chnical, A not /i part eif the main pur[)e)rt A 
sid)stance* of the elause (Loud Moui.ton). — 
MASeiN V. PRe)VIDKNT (h.OTlIINO A SrrPT.Y Po., 
Ltd., [19131 A. (\ 721 ; S2 L. J. K. B. 1133 ; 109 
L. T. ^149 ; 29 T. L. IL 727 ; 37 Sol. Jo. 739, 11. L. ; 
rcc.s'f/. S. tt Huh 7wm. 1*hovidk.nt (Tothino A 
Supply Co., I.td. i;. Mason, [1913] 1 K. B. 05, C. A. 


Artnotdiions :—Aii to (I) Apld. IMille'rs r. .Ste*eelmau (l!n5), 
L. .T. K. IL ‘2057. Folld. Morris r. Sjixe*n>v, [lOlfi] 
1 A. C. ()88. Apld. Whltaiore v. KItik (1018), 87 b. J. Ch. 
017. Distd. l)e*xv(‘H r. Fitch, 11S)‘20J 2 Vh. 150. Refd. 
feieeaico r. Mi'rcanlilc Rankof India {10‘21). .‘17 T. L. R. .'lOO. 
As lo (2) Apld. KuHten r. Runs, [101 tj J Cli. 108 ; Alt\^oeHl 
y. IvUiiioiit, [10*201 li K. R. 571 ; llepworlle Manufacturing 
Rvetl, [1020] 1 Ch. 1. As to (0) Consd. Novanas r. 
VXalkor Fore‘man, [1014] 1 Lh. ILL Apld. Horwuod r. 
Millar’s Tlinboi-H A Trading [1017] 1 K. R. OO.', , 

/UtwooeJ V. Laiiuuit, [1020] 0 K. R. ,571. Consd. British 
( oncrotee Co. t). SclwlIT, [10211 2 Ch. 5(1.1: ihit.snmu r. 
[10271 1 K. R. G17. Refd. (hdelHoll v. Cohlman, 
(Jencnillj/, Refd. Keuiskl r. Pc<‘t (101.5), 
11(17 ; Gre*at We*Hlorn A Medrejuditaii Duirh's 
y (.ihhe (1918), 34 T. b. R. 14 1 ; Me*,Elllstrim r. RalJy- 
nuicolligott Co-op. Agricultural A Dairy Soc.. [1010] A. C. 
•;4H ; Uonewuys r. Hoylo (1910), 120 L. T. 538. Mentd. 
Denny « Trustee r. Denny & Warr, [1010] 1 K. R. 583. 


144. * --“.J — A.-G. OF Co.MMe)N WEALTH en<’ 
Auhtralia V. Adelaide S.S. Co., Ltd., No. (>8, 
emte. 

145. .] — A man valielly contracts as he will 

becjiuse he is a free man ; lie validly disi)o.se8 of 
Jii.s property a.s he will bee;ause it is his own. Tli<i 
cts., on grounds of policy, declai*e contracts in 
restraint of traeie* to be unenforceable A disiiositions 
in perp(‘tuity or which fetter the prerogative to 
be invalid. T never heard of a legal disability 
from wdiich a party or a transaction could be 
n*lieved, because* it would be good policy to do so. 
When it had been established that the* rijasonablc- 
ni‘H8 of restrictive covenants upon a traders 
pro.secution of his calling was a factor in their per- 
mi.ssibility, it followed naturally enougli that in 
judging what is rcasonal)Ie tlu) r(*levant conditions 
of trade must be lookeM at as at the time* when the 
(piestion arises. Tlic princi{)le iLsclf is that om* 
party may impose reasonable re'st rictions upon 
the oilier. Where reasonalilene'.ss is not an cle- 
ment ill a principle* tiie case is otlu*rxvi.sc (Lord 
Sumner). —U eiDHieirEZ r. Speyer Brothers, 
|1919jA.('. .59 ; 88 L. J . K. B. 147 ; 119L, T. 1((9, 
11. L. 

Annotation: Refd. Viilentinu r. Hyde, [10] 9] 2 CMi. 120. 

146. .; — HaWLING.S V. (iENERAL TUADINei 

(k>., Ne). 20b, post. 

147. How reasonableness determined — From sub- 
ject-matter of contract.]— Alt }ie>iigh })u))Uc jujlicy 
r<*ejuir<‘s that ex^ery man sliall be at liberty to work 
for hims(*lf. A sh.ill ne>t el<*pri\e himse'lf e>r the* state 
of his lab(.>ur, skill, or tal(*nt, it is c(]uaJly a principle-* 
of publie* jxdicy that a nuin shall be* emabh d to se*ll 
to the be‘>t aeivaritage an} tiling that he* lias 
ae*e(uircel by his labour, skill eir lale*nt, A when that 
aeix^antage* reepiii*e.s him te) cnt(*r into stipulations 
he* may elo sei, jirox ieh*d such sti])ulatie)ns, however 
restrictive* uikui him'-<‘lf, arc not unreasonable, 
hax ing re'garel to the* subj<*et-matte*r eif the contract. 

Lpon the* formation of a co. for the purrha.st* A 
weirking e)f a e ertaiii jiroe-ess of meinufacture- intro- 
etue*ed into this count i y from America, the* agree- 
ment tor tlx* i>urchase cc)ntaine*d a jirovision that 
the venelors “ will not dii*e*ctly or inelire'ctly carry 
on, nor will they, te) the be*st of their ])oxver, allow’ 
to be carrieel on l)y (.ithers, in any part e>f Europe, 
any ce). or mannfaet e)ry having for its objt*ct the 
maim f.'ict lire* or sale of proeluctions now’ manu- 
factured in the* business or manufactory,’^ 
of the ve*nelors. “ A xxiil not communicate* to 
any person or pe‘rsons tlx* me*ans or ])roce>sses of 
.such manufacture, so as in any xxay to inlerfe'D* 
with the exclusive (*nje)Yux*nt by tlx* j)ure’hasing 
co. of the benetits lie*reby agre*t‘d to be ])uivhase»l ” : 
- — Held: the restriction ce>ntain<‘el in this clausi* 
was not greater having re'garel to t lie subje*ct -matter 
of the contract, than was necessary for the pro- 
te'ction of the purchasers, A xvas eaj>able of be*ing 
enfoiTeel against the vendors. 

This case, as it se*i‘ms tD me*, mucli more rcsi'inbles 
the sale of a se'cret, which has bce'u lu‘ld to be 
pe'i’fectly gooel, wdth a stipulatie)n mdimited as to 
tiim* A i)lace as to communicating the st‘cret or 
dealing xvith it se) as to iiiterh*ie with the pur- 
chaser (James, V.-L.).- Li vtidri (Toth Co. ?•. 
Lorsont (18()9), L. K. 9 Eij. 315 ; 39 L. J. (Ti. 8b ; 
21 L. T. bbl ; 31 J. V. 328 ; 18 W. TL 572. 
Amiototioiu<i : — Consd. AlLoi>p r*. Wlioalcrofi {1S72), L. R. 
]5 Eg. 50. Apld. Uiigg V. Jl.uhy ( 1878). (7 L. J. (^h. 
5(57. Folld. Rxusiliou r. Rousilloii (I8s0), ] ( (’h. D. IM- 
Consd. Davies r. Davit's (18s7), 1(5 Ch. i>. 150 ; lUilL v 
Dimlmm. [1801] 1 ("h. 57H ; Nordeufeit v. Maxim Norden- 
felt iinuH A Amnuitiliion (\)., [1801] A, (\ 515 ; Monn 
V. Saxclbx’, [lOlG] 1 A. C. G88 ; Atl^Nood r. Lamoiit. 

1 1020] .1 it. IL 571. Distd. Rritisli Couen'to Co. e. ScheRT, 
[1021] 2 Cl). 5(51. Refd. Radinelx* Anilix und Soda Fahrik 
r. Sebott, Segiier, [1802] 1 Ch. 447 ; ^Moeuioh \\ Fone^tio 



24 


Tradk anu Tkai>e Unions. 


Sect. 2 .- of (tijrrfnt(’f(Ks- : Suh-,'<(Tt. 1, A. {a) 
<t' jb) i . d:- i'i.\ 

(57 L. T. G02 ; North Wt.slorn Salt (’o. r. Eloctro- 

Jytic- Alkali Co. (I!n2), 107 1.. T. -IIU) : WoKllislrim r. 

Bullyuiac‘olllp)tt Co-oj) AjiTicultural & Dairy Soc., (IhDJI 

A. i\ 518; j;()]a-\va>h r. IIo>l(^ l-'O D. T. 5:18; 

SinedloyV, Ltd. v. Siiu*dk\v, 111)21] 2 Ch. 580, ii. 

Factors for consideration.] — >S'ec, generally. 

Sub-sects. 2 2, ])o.si. 

{h) Proof of Reasonableness, 
i. In (hoicral. 

148. Onus on covenantor — To prove unreason- 
ableness.] — Mills v. Dunham, No. b41,24067. 

149. .j — Uadi SCI IK Anilin und Soda 

Fadkiiv V. Snio'JT, Skgnkr aS: Co., No. 2(59, post, 

150. - -.j IIaynks V. Doman, No. 158, 

jjost. 

151. .j -Caktbonum Co., Ltd. v. 

Tai Couch, No. 382, post. 

152. Onus on covenantee — To prove reasonable- 
ness.]^ — Sir W’. C. jA:Na cS6 Co., Ltd. v. Andrews, 
No. 164, post. 

153. - .] - Mason v. 1'kovidrnt 

Clothing ^ Sui’iT.Y Co., Ltd., No. 3 43, ante. 

154. - .] — (1) In (Ictcrniiniu^ wlu'tlHT a 

covenant in restraint of trade is enforcc'able, a 
covenant exacted by tlie purcliaser from the 
vendor on a sale of tlie ji:ooihvill of a busim^ss stands 
on a ditXerent footing from a coA enant exact(‘d by 
an om})loy(T a^Riinst liis enipioycM' ; tV senible in tlie 
latter case a covaaiant aj^ainst competition j)er se 
will not b(* enforced. 

(2) l*Itf. CO. were the leading manufactimTs of 
hoisting machim'ry in the Cnitc'd Kinj^dom, A 
deft, liad h(‘en in t h(‘ co.’s (‘niployrnent as draui^ht.s- 
nian A otlierwise from the tinu' lie hdt scliool. 
After several wears’ servict* deft. W’as engaiz:(‘d by 
the CO. as enj^ineeT' for two y(*ars cei’tain A 
after, subj(‘et to four months’ notice on <'itli<T side, 
ui»on tlie terms of an ae:r<‘ement wliicli contained a 
(‘oveiiant l)y deft, witli th(‘ co. that Ix' woidd not 
during: a period of s(“\t*n years from his ceasin;; to 
be tmiployed by the co., ('ither in tb<‘ Lnitial 
Kingdom of (Jri'at Lj'it.'iin or L eland, cai-ry on 
either as ])rincipal, agent, servant, or othervvis(‘, 
alone or jointly or in connection with any other 
]>erson, firm, or co., or be conciTned or assist, 
directly or indirectly, whether for reward or other- 
wise, in the sail' or manuhicture of puik‘y blocks, 
hand ov(“rh(*ad jumvays, elective overhead run- 
ways, or hand ovi'i-liead travelling cranes: Held'. 
the covenant was wider tiian was required for the 
protection of jiltf. co., aV was not enforceable. 

(3) It is not that sucli restmints must of them- 
selves nec(*s.sarily c»j)('ra(<* to the jmblic injury but 
that it is asxainst tlie jiolicy f)f tlx' common hnv 
to enforce thian excc'pt in cases where there ar<‘ 
special circumstamv^s to justify th<*m (Lord 
I'ARKUR OF WaDDTNCJTON). 

(4) The onas of jiroving such sjiecial circiim- 
slances must, of coui-se, rest on tin' i)arty alli'ging 
tlii'in. When once they are jiroved, it is a (|uestion 
4d law for t he decision of t he judgi' whether tix'y do 
or do not justify tlie ri'straint (Lord Parker of 
Waddington). 

(5) The ct. no longer considers the adequacy of 
the consideration in any ])articular case (Lord 
Parkj'.u of Waddington).— 11 i=:rrert Morris, 
Ltd. r. Saxiu.ry. [1916| I A. t'. 688 ; Ho L. .1. Ch. 
210; 114 L. T. 618; 32 T. L. J{. 297; 60 Sol. 
Jo. 30.7, ir. L. ; off,/., 11915] 2 tii. 57, C. A. 
AnnotaiuniH : As to (1) Consd. Great Wcslevn A: Mefro- 

politaii Dairii-. v. Gibhh (l'.)18), T. L. 11. :U4. Apld. 

JJopeuavs r. Ilo^ h- (UHH), 88 h. J. tii. 440. Consd. 

Atiueed r. Lainoni, |H)20J :i K. H. 571 ; Hrlllhli Hein- 

f(»ree(l Gotu nde FtitrineerinK Go. v. SehelfT, (1921 ] 2 (Jh. 5(5;L 

Ah to (2) Apld. AttuooU r. Lainout, 11020J 3 K. B. 571 ; 


Her>A\tn(h TMaiiufael uriiiK CJo, r. VVenilmiii llyelt, (1920] 
I Ch. 1. Consd. l‘alninllvo (k>. (of Englaud) v. FiTieilmaii, 
[1928] Ch. 2(51. Refd. Forster r. SiiK(7Clt (1918), 35 
'J'. L. IL 87 ; Whitmore v. Kim? (1918), 87 h. J. Ch. GIO. 
A S' to (3) Consd. Horw'ooil r. Millar’s, Timber A: Tratlint? Co., 
1 1917] 1 K. IL :R)5 ; Evans a. Ileatheoate. [1918] 1 K. IL 
118. Apld. H<)wh‘rr. Love^rove, |1921] 1 Ch. Gi2. Beld. 
►SmetlleA r. Smedley (1918), (1921 ) 2 Cii. 580, n. Oemrnllu, 
Consd. Millers r. Steedman (1915), 84 L. .1. K. IL 2057; 
McElllstrim r. Ballj^macellJiroU C’o-op. Ajjrrienlt ural A' Dairy 
Soe., (1919] A. C. 518 ; Dt'wes r. Eiteli, (19201 2Ch.l59 ; 
Spence r. Mercantile Bank of India (1921), ‘M T. L. B. 390. 
Refd. Itawlings r. General Trading Co., [1921] 1 K. IL 
g:l». 

155. — .] -Attw’ood v. Lamont, No. 

131, atde. 

ii. Evidence, 

156. Of what matters evidence admissible — 
General rule.]— 1>o\vden k, 1*ook, Ltd. v. Poor, 
No. 247, 2)ost. 

157. Nature of trade.]-- Mumford v. 

Lktiiing, No. 448, 'po*/. 

158. - - .] — (1) An agreement made in 

1894 betw’cH'n pltf., a hardware manufacturer at 
Dudley, A di'ft., a young man of tw^enty-four, on 
deft., entering pltf.’s service, contained a restrictive 
clause that di'ft. would not, during his ser\ice or 
after tlu' d<*t(‘rmination tliereof, divulge to any 
person tlie seeri'ts of jiltf. or the mode of conducting 
his business, or any part tln'reof, or any infornia- 
tkm A\itli regard to tlie same, or aftiT the deter- 
mination of such ser\ ici' work for or seiwe any other 
person or lirm enirying on tlie same kind of busi- 
ness, or any pjirt thej'cof, w itiiin a radius of t w’enty- 
fiv(‘ miles from jiltf.’s words at Dudley, without his 
consi'nt. In 3 897 deft. Ii'ft pltf.’s ser\i(‘e, aS: iu 
1899, without Ids (‘onsent, enti'ri'd the seiwice of a 
fii*m carrying on a husiru'ss similar to that of jiltf. 
about thri'c miles from Ids works. In an act ion by 
pltf. against deft, to ivstrain him from eontinuing 
in the service' of tlie lirm, A frean any further 
breach of tlie ngreememt : — Held: pltf. wnih 
entitled to an injumdion, since the restrictive 
elausi' w'as not void eitlier as being imre'asonalile 
for pltf.’s protc'etion, or as being unliirdte'd in point 
of time' k so binding tleft . during his whole life. 

(2) Lvidenee fi’om ixtsous in the trade is admis- 
sible tf> inform the' et. of its natm*e, k of wliot^ is 
I'ustomary in it, k of anything reqidring attemtion 
in the mode of eoridueting it, k of any jiartieular 
dangers rexpdring ])i‘(‘eaut ions, a^ wliat precautions 
ari' reqidred in oi-diu* to ])roteet a ])erson carrying 
on the business from injury by a pi'rson leaving 
Ids .S('r\iee. Dut tix' re'asonahleness of a eontraet 
depe'iids on its triu' const iiict iein aV legal effe'ct . k 
is eonseejuently a (piestion for tiie et., a^ on sueli a 
(piestion the opinion of witnessc's is out of place 
(Lindley, M.IL). 

(.3) A\dierc a man of sunicicait ag(' ik bnsini'ss 
capacit y knowingly (*nters int o a coni ract of service 
wddeh is only in partial n'sti'aint of trjide, T think 
tile onus lic'S on him to prove tliat it goes beyond 
what is ri'asonahly neei'ssai’y (Homer, L..L). 

(1) A covenant in i-estrainl of tra<i<' will not be 
lield to h(‘ wliolly void m(‘r<*ly because* its language' 
is wiele* enougli to rove'r jiossibk* e-ase'S wddeh wemld 
he' unreasoiuihle, hut which WT*re not within the' 
cont<*mplation eif the partie*s. AA’he*re the ri'strk’- 
liem is so worde'd as te) be* elivdsible, the restraint 
will he held to be* geiod se) far as it is free from 
ohje*ction, k bad only as to tJiose parts w'hich are* 
olije'ct ionalik*.- — Haynes v. D(^man, fl899] 2 Pb. 
13 ; 68 L. J. Ph. 419 ; 89 J.. T. 569 ; 15 T. Iv. H- 
3.54 ; 43 Sol. Jo. .553, (\ A. 

AnnofafioriH : — As to (1) Distd. MaHoa v. Provident Clotldng 
A' Supply Co.. fI9i:t| A. (\ 721. Cottsd. MeElllstrim e. 
Ballyinaeelligott Co-op. Agrirnitaral A: Dairy Soc., I191.M 
A. C. 548. JRefd. Hopworth Manufacturing Co. r. Byojt, 
[1920] 1 Ch. 1. Ah to (2) Consd. North WeiHtcrn Salt ( o. 
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r. JClcct roly lie Alkali i\). (IDlli). 107 L. T. 439. ReUl, 
Hood & Mooic’h SloroH (?. Joiich (1899), 81 1j. T. 1 o 9 : 
Lninaon Pneunintio Tul )0 C'j. v. I'hllllpH (1904), 91 L. T. 
303. Afi to (3) Consd. North WoHteni .Soil Co. r. Iflleotro- 
Ivtlc Alkali (.’o. (191‘-'), 107 L. T. 439; HaHton r. iliiHH, 
11914] 1 C3i. 408 ; Atlwood r. Lainoiil, [1920] 3 K. B. r)71 ; 
IJowoM V. Fitcli, [1920] 2 (’h. 159. Aft /o (4 ) Expld. Morris 
V. Bylo (1910), 103 L. T. 515. Consd. MillerH v. StcM-dinan 
(1915), 81 L. .1. K. B. 2057. (A turaUi/, Refd. Morris v. 
Saxelby, [1915] 2 ('h. 57 ; Forster r. Suffffc'tt (1918), 35 
T. L. R. 87 ; Speiiee o. Mcreanlilo Bank of India (1921), 
37 T. B. B. 390. 

159. .] Mason v. Pbovioknt Cloth- 

INd k, SuiTi.Y Co., L'I’D., No. 1R?, anlr. 

160. - Usual course of business.]— Dadi- 
sriiF Anilin und Soda Fabhik v. Scho'IT, 
Seonkh & (Y)., No. 209, post, 

161. — Custom of employment.] —Sir W. (’. 
Lkno a (Jo., l.TD. V. ANDiti'AVs, No. KM, pant. 

162. Extent of area.] — Mum ford v. 
(ilOTiJiNG, No. 4 ‘IS, 

163. ' .] LIaynes V. Doman, No. 158, 

ante. 

164. — .j (1) Dofl., while under age, 

(‘nter<“d the servie(‘ of pltfs., |)roj)riet;orH of a n<‘ws- 
paiK i' in a pro\iueial town wlud‘(‘ a rival newsp.'ip<-r I 
was (‘st ablislK'd. as junior reporter under a written 
agre(‘tn('nt, w'liieh provided lliat li(‘ would not, after 
h'aving pltfs.’ s(‘rvice, “ eitlnu* on his owui account 
or in i)artnej‘s)iip witli any other ijerson, be 
roniK'cted, as projirietor, eTnploye(*, or otlnawise. 
witli any other newspapei* business carri(‘d on ” 
in tlie town or w’ithin a radius of tw(‘nty luih^s. 
'I’lH‘i*e w’as (‘videnc(‘ that sueh a rlau.'.e w'as ino.st 
unusual, ahriost unique, in agr«*emeuts of tliis class. 
i)(d‘l. liaxing ('ntered the service of th(‘ rival 
ni'wspajx'r : ITvld : tin* restriction w'as wider 
tiian w,is reasonably nec(‘ssary for the protection 
ofl)ltf-«.’ interc'st A t lierefoiv' could not be enforced ; j 
ev(‘n had it been (Uiforceable against an adult, it , 
would not ha\e been vali<l as against deft., who 
w\as an infant w’hen he (*xecut(Ml th<‘ agrecuiK'iit. i 

(2) It is for th<‘ cl. to considei- wind her, fui tlu^ i 

ground of })ublic ])olicy, such a covenant is or is ' 
not i'easona])le. whether it is or is not valid; A , 
its \alidity depends u]>on whether it is more than | 
is 1 ‘t‘asonably re(|uired for th<* jH'otection of th<‘ j 
coV(‘nant(‘e ((’oZKNs-l 1 \HDY, M.R.). 1 

(3) It is also op(*n 1(3 both parties to put before j 
the ct. e\ idenc(‘ of w'hat is customary in su<‘h 
emf)loymen(, b(*cause if a thing is customary it is | 
in favaiur of its being considered on the one hand j 
as reasonably iU‘C(‘ssai-v ( EuKTciirat Mori/roN, , 
L.,!.). 

(4) 'i’he fact tliat the restriction is not limited 

in point of tiiiK* lias had a v(‘i’y great (dTect upon in\ 
mind. 1 do not think that any of tlie previous 
decisions of t he cl . t lirow' ,any doubt on t he principle 
that t he limitat ion wit h D'g.ard tot ime is a factor, A 
may h(‘ a most im])ortant factor, in deckling th(‘ ' 
(pa-stion b(‘foi‘<‘ th(“ ct . wlad Ihm* tlie i‘t*striction | 
is reasonably ma-e.ssary or not (Flf j’ctifr Moulton, ' 
E. ij . ) . I 

(5) 3die qiK'st ion of ri'asonableiu'ss A public | 
])olicy is a cpiest ion of huv for the judge ; the evi- | 
d(‘nc(‘ of ])ltfs. tliat they required the restriction 
for their protection was no evidence at all on the 
point ; so much so, indeed, that the question could 
not properly bt‘ put to them, because it is the very 
i]uestion that th(‘ jiidgi' had to determine: the 
admissible evidcmci^ is evidence* of facts from wdiich 
Ehi judge could draw tin* conclusion whether the 
clause is reasonably necessary or not ; evidence 
tliat pltfs. or any other persons think it reasonably 
Lec(*ssary is not admissible (Farwkll, L.,!.). 

(d) It is for pltfs. to jirove th(' suHiciency of 
their reasons, A that then' were in fact w'eighty 
reasons ; it is not enougli for them to say that they 
think it reasonable A for the judge to say that it 


seems not imreasonabk* vvitliout any facts b<'ing 
proved to show the reasonable necessity for tht; 
clause (Farwell, L.J.). 

(7) 1 desire to read a jiassage from the spet'ch of 
Lord Maunaghtkn in NordenfeU v. Maxim 
Nordenfelt CfU)iH iL* Amtfivindion Co., No. 139, 
anlCy where he says : “ lt(*straints of trade A 
interference wdth individual liberty of action may 
be justifi(‘d by tin* special ck-cumstances of a 
particular case. It is a sullici(*nt jiistitication A 
indeed it is Uk* only justification, if the restriction 
is reasonable, n*a,sonable, that is, in reference to 
t-he inten*.sts of the ])arties concern<*d A reason- 
able in reference to tlu' int(‘n*sts of the public, so 
franu'd A so guarded as to afford adequate jiif)- 
tection to Uh* parly in w hose favour it is imposed, 
while at the same time it is in no way injurious 
to the public.” 'I4u‘ argument wdiich has been 
addressed to us on behalf of resjis. does not bring 
the case w’ithin that doctrim*. That doctrine doi's 
not mean that an employer can ]irevent his 
('inployee from using the skill A knowledge in his 
t ra<l<‘ or profession wliich he has learnt in tin* cour.se 
of his employment by means of din ‘Ct ions or 
instructions from the em{)loyer. That information 
A that additional skill he is entitled to us<' for tlu* 
b(*nefit of himself A the benefit of the public who 
gain the advantage of his ha\ing had such admir- 
able instruction (Farwu-u.l, Ji..T.). — S ir \V. <\ 

Ja:ng a Fu., T/ri). c. Andrews. [1909] 1 Ch. 793 ; 
78 L. J. Fh. 89 ; 100 L. T. 7 ; 25 T. L. JL t)3, i\ A. 
Ami-»ta(inn^ As to (I) Consd. r. rj9Jf] 1 (’h. 

40H; Millers r. .‘Sleedfiidti ^91.0. 81 L. .L K. B. 20 j 7 . 
As to ('.]) Apprvd. JSlason r J’lUMili'nt C'iolhiim A S’u])i>lv' 
r«»., [19131 A. F. 721. Refd. JOisKcll V. ('aii'inlei^ N 
Joiners Anialgdinaled Soe., |19I(il 1 K. 15, 599. is to (7 ) 
Apprvd. Masoji Fiovident (’loddugN suitply ('o.,fl913] 
A.F.721. Consd. Fastes r. i:uss, II !U 1] 1 (9i. 9»8. Expid. 
AlilleiN V. SU(dniai) (191.)). 81 L. J . K. B. 2917. Apprvd. 
JMonis V. Saxt Iby, (I'llGI 1 ('. OSs. Consd. Roiiewaj.s 

r. IIoaIo (1919), 129 L. 'J'. 5.5*'. Apld. HtRuoith Mann- 
faetnnn;? Co. v. Ryoll, [1920] 1 ('ll. 1. Refd. I5ow'ler ?•. 
JiOV( grove, [1921] l (’h. 9 12. (liutrolln, Refd. Atlwood 
r. Lamont, [1929] .5 K. B. 57 1. 

165. - - .1 Mason r. Krovident 

('LoTHiNG A SrpPEY Fo., Ltd., No. 1 13, ante. 

166. Reasonableness.] - Haymvs c. Doman, 

No. 158, (udc. 

167. - .] Sir W. F. Leng A Fu.. Iyi’D. 

r. Andrew^s, No. KM, ante. 

168. , — Ma'-on c. Kromdent 

('lothing a Supply ('o., I.td., No. 143, (odr. 

169. - Dangers requiring precaution., 

Haynes v. Doman, No. 15S, (nitr. 

170. Precautions necessary lor protection.] 

— II.VYNEs r. Doman, No. 15S, <udt\ 

171 . Unusualness of covenant.) -IT:.vuks, 

J.TD. V. FrEET‘:N, No. 772, j>osi. 

172. Of what matters judicial notice taken - 
Nature of trade. -Ky .ngreenu'nt ln*twe(ui ]3llf. A 
d(‘ft., pltf., a imlkinan, agi'eed to k('ei> deft, in 
his servii'e, A d( ft. agn'ed to enter .sucli st‘r\ic(“. 
for one month certain fi'om the date of the agree- 
ment, A until the e\})iralion a month’s notice, to 
1)0 given by either parly to tlie otlier (.*f tlu'iii, of 
his or their intention of determining tlu* said con- 
tract. at th(‘ i*nd of sucli month : in consitka-alion 
wheri'of, deft, agreed that In* w'ould not. witliin th(' 
.s])aco of tw’enty-four months aft<“r ([uitting or 
being di.scharged from the saiui', carry on the 
Imsine.ss of a milkman witJiin ti\'e miles fi'om 
Northampton Square ; A for fuither s('curit> , deft, 
agreed, that if within twcnty-foui- calt'iular moiUhs 
aft(*r the determination of tlu* service Ju' should 
wit hill sueh ilist anct'. id c., carry on t he business ol a 
milkman, he should he liable to certain })('ualtics. 
The declaration. Jiftcr stating mutual promises, 
averred, that deft, entered the service as agreed 
on, A ri'uiaiued until, etc., when he quitted A was 
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a., & n. (a ) ct; (6) i. 

discliarged from the sauio. It thuii stated general 
performance by pllf. of his ])art of tJic agivcmieut, 
& assigned for breach, that within twenty-four 
months after deft.’s quitting & being dischai‘ged 
from the said service*, lie did carry on the business of 
a milkman within live miles from Northampton 
Square: — Held: (1) the agreement it disclosed 
was not illegal; (2) under this agi'cement there 
might be other modes of determining the service 
than by a month’s notice from either party; 
(3) at all c'vents, it sufliciently app(*ared on the face 
of the declarat ion tliat the service of di'ft. was 
determined, according to the terms of tin* agi*ee- 
ment ; (4) if deft, had bi'cn improjx'i'ly discharged 
by pltf. such wrongful discharge was no answer to 
the action, but would be m(*r('ly tin* subject of a 
cross-action. 

(5) Can wt* judicially take notice of the nature 
of the occupation of the j^arties, or of tin* extent 
of the population in tin* area to winch tin* restric- 
tion extends (Maule, .7.). 

(G) When you are doubting as to the reason- 
ableness of a restriction upon trade, the time during 
which it is to be enforced is to be taken into cim- 
sideration. It appears to me, that it may b«* for 
the just interest of the party imposing the rest raint, 
to have a certain time after the discharge of his 
servant, during which he may go round among his 
customers, iV: give them w'arning that that servant 
is no longer employed in his behalf (I’imdal, 
C.J.). — Proctoh Sargent (1<S1U), 2 Man. \ 
0. 20; Drinkwater, oG ; 2 Scott, N. 11. 2S0 ; 10 
L. J. (\ P. ,31 ; 133 E. P. (U7. 

Anmtations : -As io (1) Refd. I^rallan r. MavdSt.'O, 1 1 Af. & 
f'f'i'fTUson 7 C. lU TIC,. As 

1 ‘ BiUjioRtinR: Co. (j. Atkiii'^on, [laOK] 


1 Ch. d.G. As to (()) Apld. Kavfos r. Riuss, [1014] I Ch. 
Refd. Maxim Xontmfolt (Jims ic AmiminOion Co. r. 

ottfi.H nwcni 1 II . . I. I 


468. „ , 

Nordenfflt, 1 Ch. filUl. (iauraUy, Refd. Dowdeji 

A: Pook V. Pook, llliOlj 1 K. P. 45. 

173, Populousness of district.]— Proctor 

V. Sargent, No. 172, ay\te. 


necessary.] — 
(1043), 


B. Consideration. 

(a) In CeneraJ. 

174. General rule — Consideration 

Broad v, .Tollyfe, No. 3GG, po.sl. 

175. — — — - — Pragnell V. (h)FE 
Sty. Ill ; 82 E. \{. ,570. 

176. •] - (1) Bond that one shall not 

use his trad(* in a certain place is void ; {2} so is a 
promise or covenant without gcjod consideration. — 
(h.ERK V. Payeor.s of Exeter ((iovEHN(m k. Po.) 
(1685), 3 Lev. 241 ; 83 E. IL 670. Ex. Ch. 

AnnoUitimis : — As io (1) Overd. Cn-PTi v. Prloc (1816). 0 .lur. 

857. Refd. Mitchell v. Iteynold (I71G), Fortes. lUm. •2;»6. 

177. 

50, ante. 

178. 

post. 

179. - J — UNMAKERS, ETC. (MASTER, 

ETC.) u. Fell, No. 338, post. 

180. — .1 Davis T. Mason, No. 061 , posh 

181 . — . j — -(Covenants in general restraint 
of trade are void. Particular restraints are good, 
if not unreasonabh*, Ac made witli consideration ; 
but where the restraint is larg(*r than is necessary 
for the protection of tlie party for whose H(*curity it 
IS made, it is void. 


Mitcuel V. Keynolds, No. 
-COLMTJR V. ('LARK, NO. 277, 


An agreement that/ d<*ft., a moderately skilled 
d(^ntist would abstain from practising over a dis- 
trict 200 miles in diameter, in consideration of 
receiving instructions Ac a salary from pltf., deter- 
minable at three months’ notice : — Held : un- 
reasonable & void. 

Wh.atever restraint is larger than tin* necessary 
protection of the party, can bi* of no bem*fit to 
either, it can only be opiiressivt* ; Ac if op])ressive it 
is in the eye of the law unreasonable. W hatever 
is injurious to the inteivsts of Hk* public is void on 
the grounds of public policy (Pjndal, tk,!.). — 
Horner v. Graves (1831 ), 7 Hing. 735 ; 5 Moo. k 
P. 768 ; <J L. J. O. S. C. P. 102 ; 131 E. 11. 284. 

A nnoladovs N.F. Arch(‘r r. Marsh (18H7), 6 Ad. & El. 95!). 
Distd. ITocdm* V. Saiwut (IS JO), 2 iMati. A: (J. 20. Consd. 
Malian r. May (lSt:i). 11 M. 4c W. 65:1; v. 

Mnddoclvs, riS!)2] [i Ch. :il6; Nordoiifcdt r. Maxim 
Noidonfelt Cims 4c Ainmunitiou Co., [1894] A. C. 5.‘i5 ; 
Cndorwoiul r. Hnikrr. [1899] J Ch. .100; TividJ, Man- 
oliDslcr r. Colh‘> ( 1 !) 01 ), 52 W. IL 6.12. Refd. llilchrofk 
r. Coker (18.17), 6 Ad. A: EL 418; Whittaker v. Howo 
(1811), 1 Tleav. 181 : Prlee v. Green (1847), 16 fi. ,1. Ex. 
108: TalliM r. Tallis (IH.ll). 1 E. A: H. 191 ; Collins v. 
Loekt* (1879) 1 Apt). ( lis. 671 ; Davies v. Davdi's (1887), 
16 Ch. 1) 159; Haynes a. Doinan. [1899] 2 Cli. 11; 

'J’ownsend r. .luiman. (1900| 2 Ch. 698 ; Dovvdim A: Cook 
V. Pook. [1901 I 1 K. H. 45 ; Leelham C. Johns(one-\\ Idte, 
119071 1 (’h. 122 : Kiissell r. Cartientery .k Joiners Ainal- 
pramnted Soe., |19]0] 1 K. R. 50(5; North-Wcsleru Salt 
Co. r. Fleetrolytie Alkali Co. (1912), 107 L. T. 419 ; A.-G. 
of Australia r. Adelaide S.S. (’o., Ilill.l] A. C. 781 ; Eastes 
r. Russ, [19111 1 111 . 468; ^rlllers i\ Sti'ednmn (1915), 
81 L. J. K. li. 20'.7 ; Horvvood r. Millar's Timher Ac 
Tradmp: Co., |1916| 2 K. IL 41; Navlor, Benzon r. 
Kramiseho Industrie Gt'sel Isiduift . [1918] 1 K. JL 111 ; 
AV'hitmoro r. King (J9I8), 87 L. J. (li. (517 ; Ptodriifurz 
r. Speyer. [1919| A. C. 59; Ro])ewajHa, Hoyle (1919), 
15 T. L. U. 285 ; Biilish Concrete Co. r. SchollT, 11921] 

2 Cli. 5(51 ; Em?lish Hop Growers r. Deling, [192SJ 2 1C. IL 
174. Mentd. Bojh v. Aneell (1819), 5 Binff N. C. 390. 

182. — - — .) Yot^ng V. Tim .Ml NS, No. 18(5, 

post. 

183. -- .] All contracts iu restraint of 

trade, Avhereby a ])ar( y is restriet(*d gt*ni‘rally, Ac 
witliout r(*ferene(‘ to place, from ex(‘reising liis 
tradi* for a sp(*eitied lime, jin* void by the g(*U(‘i’al 
policy of the law. 

A,, a coal merebant, on tiiking B. intf) his service 
as a clerk A: travelb*!*, entered into a bond, wh(*rein 
B. l)ound himself not. to follow or lie (*mployed 
directly or indirectly in tlu* trade of a coal m(*rchant 
for nine months after Jk* shall have been discharg(‘d 
from his sc'rviei*. An action lieing brought thereon 
by A, k a v(*rdiet recovered, the judgment was 
aiTc.sted, on tin* ground that such a contract was 
void as l><‘ing in restraint of trade, unreasorialGc* 
A: unnecessary to the protection of pltf. 

Wherever a yiarty enters into ;i contract for 
vvliich ho receives a good consi(h‘ration, Ac the 
contract do(*s not bind iiim to go farther than 
to do ju.stice to another, a limited n'straint of 
trade may be supiiorted. If ther(‘ be nothing 
in the contract to rejieal the idea that con- 
sideration <*xisted, every restraint of the kind would 
b(* void as being nndutn pactum, in tlie sanu* way 
as, if a party w(*re to enter into the service of 
another without any consideration, it would be 
void. So, if the stifiulations were tliat lu^ would 
never traile at all, it would be bad. Tlu'ii, if h(* 
receive a consideration, the object of wliich is to 
compensate him for th(i injury he may do to 
another if ho wen* to enter tlie trade without 
re.striction, Ac to secure that otlu*r from any dis- 
advantage resulting tlierefrom, tlu* n*str}iint would 
be good, provideil it be limited by the proyicr 


PART V. SECT. 2, SUB-SECT 1 — 
B. (a). 

174 i. Gerural rule — Uoiisidemtiov 
rLecessary.}~-J)j^-wm i\ Wir.Kivsox 
(1860), 19 U. G. B. 604. -CAN. 

174 ii. — — .] -- OoPELAND- 


CiTAiaEltsoN Co. r. JIk’kok (1907), 5 
\V. L. IC. 153 ; IG Man. L. 11. 610. — CAN. 

174 lii. .] - Tii tin* ouKti of 

rovraantH In rchtruint of tra<lo, the doDil 
of covenant must bhow a good con- 
bidciation. —Auciiteklonie v. Bill 


(18(58), 4 Mad. 77.- IND. 

174 iv. - .] -- IJAimiiivi 

.M^NKKLALr. SUAKAEALI fSA IU I ( 1 897 ), 
T. L. B. 22 Bom, 861.— -IND. 

m. Implied consult rat ion — 

V. Thompson, 20 C. h. T. 77. — CAN. 
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Part V.— Kestrain'J’ of 

object of the contract (Lord Ahinoer, O.B.). — 
War]) V . Byrne (J8:^9), 5 M. A . W. 548 ; 9 L. J. Ex. 
14 ; 3 ,r. 1\ 724 ; 3 Jiir. 1175 ; 15] E. R. 232. 

An?wfation<i Distd. Proctor v. yarKcnt (1840), 2 Man. & G. 
20. Consd. Runnio v. Irviuo (1844). 7 Man. & G. 96U ; 
Nordonfoli r. Maxim Nordenfelt Guns & AinmuniUon Co., 
flHOl} A. C. .0:1.0. Distd. Undcruood v. Ilarker, [18991 
ReW. Hinder. Gray (1840), 1 Man. fir G. 
10.0; NichollHr. ytretlon (1817), 10 g. B. :i46 ; Ralnlorr. 
Foripson (1849), 7 C. B. 710; A11 hoi)P r. Whoatcroft 
' Hoiwillon V. RouHlllori (1880), 
14 Ch. 1). :i.0l ; Hill V. Hill (1886), .0.0 L. T. 7 09 ; DavioH 
(K Davies (1 887), .10 Clu D. O.OO ; Badischo Anllin und Koda 
loibrlk r. Schott, SotfiU'r. (1892) Ch. 44 7 ; LaniHon 
I’noumutic Tuho Co. v. I'hillipH (1904), 91 L. T. .lo:i ; 
Mason r. I'rovldont (Nothing A Supply Co., (191.1] A. C. 
721 ; Novanas r. Walker fir Foreman, [1914J 1 Ch. 413 ; 
MoitIh V. Saxelhy, [1915)2 Ch. 57. 

184. Restraint by deed— ^Consideration not ex- 
pressed.] — Homer v. Ashford, No. 250, pout. 

185. - .] -M ALLAN V. May, No. 258, 

post. 

186. Validity of promissory note founded on 
agreement— 'Agreement void for want of considera- 
tion.] —By an agreement, reciting ttiat A. & (\ 
had for some* time past eriiployed, A then did 
employ Id. in executing the orders which they 
from time to liiru' reecdved ; A also reciting that 
A. A (’. had request(‘d E. to enter into an agree* 
ment to work in his trade or business, to execute 
tlie orders of A. A in nianufacturing A. making 
goods in tlio way of his trade for the said A. A 
alone, to wliicli ii(‘ had consented, in consideration 
of his past ('inployment, A also, of the under- 
t.'iking of A. A i\ to continue to employ him as 
(heretofon*. A. A ('. agreed with J<J., that they 
W’ould, during thi‘ joint lives of tlunnselvc's A E.\ ! 
eontiniie to employ him in ('xeeuting tlasr order as 
Uieretofons A upon the like or oilier usual terms, 
.subject nev'ertlieless, to th(“ jjrovisoes A agreements 

( hcu’eiriafter mentioned ; A ]<]. agre('d with A. A C. 
tliat h(' would, during the joint lives of A. A V. 
woj'k for A (‘X('Ciil(‘ ttp'ir ord*'rs for them as he j 
had h(*en accustomed in his trade* or business in 
a good A workmanlike* manner, A at g(‘n(*ral els:- 
f)ro[h'r prices A ft'rms ; A that he* would not at any 
time work for, or exe'cule* or cause* to lx* exe‘cuted, 
the ord(‘rs for any jx'rson or persons whomsoever, 
in his trade* or business, without the consent in 
writing of A. A (\, whi<*h cons(‘nt should be 
n(‘eessary em ev(*i*y distinct occasion, A should 
contain tlie* aeldre'ss of the jierson or p(‘r.son.s feu* 
W'liom he* might thereby be pe*i*mitte*d to lx* 
(*mploye*d, A also (he spe'eifie work wliieh he was 
t lierehy ])ermitt('d to perfe)i*iii ; but it was provid(‘d 
A: ngre*ed, tliat in cas(* A. A i\ slioulel at any time 
lx* d(*sirous to put aii end to that agre*ement, A 
should give, or eause t-o be* given, at l(*ast tliree 
months’ notice in writing to E., the agreement 
should lx* (*onsid(*re*d as at an end A determined, 
]>rovicied also that in case* A. A C. should at any 
time liave occasion or he uneler the* ne(*essit>L 
by re'ason of the* urgency or ext(*nt of orders, or 
should otherwise think tit, they sheuild be at 
liberty to employ any other person or j)ei*sons to 
' xeemte ord(‘i‘s for them in tlie trade or husiiu'ss 
E. ; A that, without thereby reh*a.sing E. from 
his agr(>c*ment there*in contained of e\('hisiv»*ly 
Working for A. A ('. ; A it was providetl that 
lied hing therein rontaine*d should he take*n to 
I'estr.iin or prevent hi. from executing the orders 
m any person or persons residing in the city of 
leondon, or wdthin six miles tlu‘re*of : Held: 

{ ngfiH'ment , being a partial restraint of 

tiade, <fc not having an ade<iuat(* consideration to 
Mipport it, was void ; (2) a promissory not<* given 
ly E. to A. A (k in C(>nsid(*ration of hr(*aclies of 
he agre(‘ment, in working for otlier persons, was 
void, A cmdd not he Ht*t off by A. A V. in an 
'n't ion against them, at the suit of the assignees 


Trade by Agreement. 

of E. for work done. — Young v. Timminb (1831), 
1 Er. A J. 331 ; 1 Tyi*. 220 ; 9 L. J. O. S. Ex. 68 ; 
148 E. R. 1440. 

Amiotalifms : — As to (1) Dbtd. Maxim Nordoafolt Guns & 

AmimmiHon Go. r. Nordenfclt, (189.1) 1 Ch. 6:i0. Reid. 

Keppell V. Balh y (1834), 2 My. & K. 517 ; Hitchcock v. 

Gokt-r (1836), 2 Har. A W. 464 ; Hare v. Warln^r (1837;, 

3 M. fic W. 362 ; B. v. Welsh, etc. (1853), 1 C. L. U. 319 . 

Gravely V. Barnaul (1874), L. it. 18 Eq. 518, 

(5) What Constitutes Cood CoywideTation. 

i. Jn (Jeyieral. 

187. Must be reasonable.] — Mitchel v. Uey- 
NOLD.s, No. 59, (nitc. 

188. .[ Chee.sman V. Kamby (1728), 

Forte.s. Rep. 297 ; 92 E. R. 800. 

189. Must be sufficient In law to support a con- 
tract.] --By a written agreement, pitf. A deft. 
agre(‘d to become partners in the business of stage* 
coach proprietors, for the purjiose of running a 
c<mc*h daily, at certain hours, b(‘tween London A 
Eroydon. Tin* agreement contained the following 
article, J2th, that in the event of dissolution of 
partnership, A so long as pltf. should continue to 
carry on th(* t rade of a coach proprietor at (Jroydon, 
deft, should not, (*it]ier on his own account or that 
of any other person or persons, or jointly with 
any other, run or u.se for hire any stage roach, 
omnibus, or other carriage, or otherwise ply for 
hii*<* on any part of the road over which the coach 
was appoint<*J to run, at any time wdtliin one hour 
before or after certain specifii'd hours of the day : ~ 
Held: the agreement of pltf. to enter into thi* 
})artrieiship was of itself a sulficiont eon^'ideration 
for tlio partial restraint of tradi* imposed on deft, 
by the 12th article. 

Idle agre(*iiu*nt is good if there he a .sufficient 
consid(‘ration in law to su(>];ort a contract ; A 
I he entering into a partn(>rsiup, from wdiich the 
parly desires a Ix'uefit, is of itself a sufficient 
( onsideratiou to support any promise of this 
nature. . . . I’he partnei‘ship must last at least 
a montli ; A it is clear . . . that the et. cannot 
inquiri* into the (‘xtent or adeipiacy of the con- 
sideration (Parke, B.). — Leighton r. Wales 
(1838), 3 M. A W. 545 ; 7 L. J. Ex. 145 ; 150 E. R. 
1202. 

Annotations • — Refd. Atkjms v. Kinnior (IS.'iO), 4 Excli. 

776 ; Maxim N(»rd(*iifclt (4miM & Ammuuitiou Co. v. 

Nordenfelt, (4893) 1 Ch. 630. 

190. Must be legal consideration of value.^ — 

Hitchcock v. Eoker, No. 320, post. 

191. -. — Talius V. Tallis, No. 210, post. 

192. 'Gravely v. Barnard, No. 220, 
post. 

193. Must be real & bona fide.] (Tu.LiNf^ v. 
Lo(’KE, No. 137, ante. 

ii. Adequacy. 

194. Court will not inquire into adequacy. — 

Arc her r. Marsh, No. 017, post. 

195. - .1 Hitchcock r. Eoker, No. 320, 

post. 

196. ' Leighton r. Walks, No. 189, mi/c. 

197. - . - (1) Pltfs. agreed in writing with 
L., that he should senu* them for seven years as a 
crnw'n glas.s maker ; that he should not during 
that Ivrm work for any other ])t*rsun without then* 
licence ; that they udght deduct from his wages 
any fine he might incur for bivai'li of their rules : 
that during any depression of trade lx* should be 
paid a moiety of his w'ag<.‘s ; that if he should lx* 
sick or lame, pltfs. .shmild be* at liberty to ei»qil<)> 
any other person in his st<*ad, without paying him 
any wag<*s ; that jdtfs. should ])ay him, so loiu; a*' 
ho should be employed A work as a crowu glass 
maker, certain wages by the piece, A £8 a year, 
in lieu of house rent A tiring ; A that ]>Ufs. should 
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Sccl. 2.— yitlidUy of ay rcc7iicnis : Sub-'SCct. 1, B. {h) 

have (ho option of dismissing him from their 
service on giving him a month’s notice or a month’s 
wages: — Held: this agreement bound pltfs. to 
employ L. dui'ing (lie seven years, subject to the 
abov(‘ power of dismissal ; there was, therefore, 
a good consideration for L.’s contract to serve for 
the seven years, Ai the agreement was not in Tinlaw- 
ful rest;raint of trade. 

(2) The adequacy of the consideration the ct. 
W’ill not iiKjuire into (AuiiKUsoN, B.). — Ptukinoton 
u. Scott (ISlti), 15 M. & W. d57 ; 15 L. J. Ex. 329 ; 
7 Ij. T. O. S. 310 ; 153 E. li. 1014. 

A7i nofat ions : — As to (1) Apld. Hartley r. Oumminprs (1817), 
r> r. P. 217. Consd. Knimens r. Elderton (18.U{), 4 H. L. 
C’aH. 02 J. Apld. P. r. Welch (ISctt). 2 K. .V U. 3:>7 ; 
Boston l3oej> Sea I'i'^hing' iS,: le(‘ Co. r. Ansi'll (IK8S), 59 
L. T. .‘{45. (Str 30 B. T. lU i>. 550) ; Itobinson r. Heuer, 
ri898J 2 Ch. 451. Consd. De\onald e. Bosser. I190(i] 2 
K. B. 728. Refd. AV Hi.ile\, t'ollier (18.54), .5 K. B. 
007 ; Whittle r. Emnlvlaml (l.S()2). 2 B. & S. 49 ; Worth- 
inplun V. Sndlow (1802), 51 L. .1. (A B. 15! : Kyre tV 
Spnttisvvoode v. It. (ISso), :! 'r. L. B. 5 ; IMavini NordenreR 
CiujH tV Annnunition Co. r. Nnrdenfi'lt, [1H‘.)51 1 (li. 050. 
(icncraUi/, Mentd. C. N. B.^. e. Uairison (1852), 12 C. B. 
570 : Bumli'.v r. (lye (1855), 2 E. K B. 210. 

198. — .J — Sainteii V. Fekguson, No. 000, 
post. 

199. — jRAVELY r. Babnard, No. 220, 
post. 

200. .J * Herbert Morris, Ltd. v. 

Saxelby, No. 154, ante. 

201. If legal consideration of value.] - 

TALids V. Tallis, No. 240, post. 

202. If consideration real & bond flde.J - 

Austen r. Boys, No. 822, post. 

203. — -J- Lollins r. I.ot'KE, No. 137, 

ante. 

204. Davies v. Davies, No. 400, po.st. 

205. — “.] — Howard Danner, No. 21 9, 7)057. 
.] — See, (jcneralhf, Contr.^ct, VuI. XII., 

pp. 201, 205, Nos. 1010-1052. 

iii. 7\(rtieidar Instances. 

206. Contract of apprenticeship,] — A bond to C. 
conditioned, in consideration of lier ti'acliing B. 
a trade, [of linen-draper] that B. after leaving her 
shall not, eitlu'r by herself or any other person for 
her use, can^y on the trade or instinct any pt'rson 
to carry it on witliin half a mile of B.’.s now 
dwelling }ious(‘, or of any other Iiouse she, her 
exors. or administrators shall remove* to, is good 
where the breach is assigned for instructing B.’s 
hu.sband in that trade witliin half a mile of A.’s 
then liouse. 

The agreement is a vi'iy reasonable one ; for it 
is to give her the benefit of the trade, wlienever 
she will pay wliat sliould have hi'cn given with her 
as an apprentice (i)er Duk.). — (’tiesman v. Natnby 
( 1727), 2 Stra. 739 ; 2 Ld. Bavm. 115(5 ; 93 E. B. 
819 ; affd., 1 Bro. Bari. Cas. 231, H. L. 

Annotations Apld. (lerko e. Coiic'i' (1 755), Lee it injy. 
Hurd. 55. Consd. Yoiini? r. Tiiuiiuiih (1851), 1 <'i’. .1. 

551. Apld. Kiteheoek v. Coker (1857), G Ad. A' El. 158 ; 
Malian r. Mav (1815), 11 M. A' W. 055. Consd. Nieholls 
r. .Stretten (1817). II ,Hir. 1008: Ihiee r. Ureeu (1817), 
10 M. iS: W. 510 : Maxim Xordeiifi'R (Lms iSc Aimnunitiou 
Co. r. Noi-denfeR, [1895] I Cli. 0.50; Eahtes r, Bu.hh, 
[1911] 1 (Ti. 408. Apld. Bulsrnan r. Taylor, |I927) 1 
K.B.057. Refd.Lmv r. Brers fl 770). Wilm.501 ; Dowdeii 
XBook r. Book, [1901] 1 K. B. 15. 

207. Agreement for mutual assistance in trade.] 

— WICKENS V. EvANf^, No. 71, ante. 

208. Grant of sum of money.] —Anon, (jirior to 
1836), cited in 6 Sim. at p. 351 ; 58 E. U. 62(5. 
Annotation : — Refd. Kimberley v. Jennings (1850), 0 Sim. 


209. Contract of employment.] -Wallis v. 
Day, No. 618, jiosl. 

210. — -.] -“ITlkington V. Scon’, No. 197, amc . 

211. -— -.] — Sainter v, Ferguson, No. 060, 
7>as7. 

212. .] Benwell V. Inns, No. 395, post. 

213. - .] Mumfoud V. Gethtng, No. 448, 

post. 

214. - --.] — (1 ) In determining whether a con- 
tract is a “ liard bargain ” the ct. will not, if there 
be valuable consideration, consider whetlier the 
consideration is sulhcient, but whether one party 
has taken an unfair advantage of tlie position of 
11)0 other jiarty. 

In consiilerat ion of A. employing B. at a weekly 
.salary of 21a. to go about Jiondon & sell oil for 
him, B. agreed tliat lie would not for twelve 
calendar montlis aft(T the determination of the 
agreement, which was detiTininabh' on a week’s 
notice on either side, sell oil within «i radius of 
(4ght miles from the Hi'neral Ikj.st Office. After 
a year's employment B. determined th(‘ agree- 
ment, A. then eoimiienred staling oil on Ids own 
account within the ])rohibil(‘d area IJcld : the 
agreenu'iit not being a “ hard bargain,” bi'ing 
for vaiuabh' cf»nsideration, A. was entitled to an 
injunct ion. 

(2) As regards the order to commit, deft, now 
sa>s he vdll obey the injunction. 1 am always 
reluctant to send peoph* to prison, if it can possibly 
bt* axoided, A as ho says that, A as pllf. does not 
pre.ss for an immediate order of committal, the 
eours(‘ we propo.se to lake is to let tlie motion to 
commit staml over geiu'ially witli liberty to apply 
(Je'^.-^el, M.B.). Middleton r. Brown (1878), 17 
J.. ,J. Fh. Ill ; 38 L. T. 331. C. A. 

215. • Continuance of previous engagement.] 

— (JRAXEJA* V. Barnard, No. 226, post. 

216. — .] WooDBRTDGE A SoNS V. 

Beli.amy, No. 735, jtosi. 

217. Infant.] — Deft., an infant, in con- 

.sideration of being (unployed liy i)ltfH., as a milk 
carrier, at a salary of 21*'. p<T week, agi'oed not to 
carry on or s(Tve in the business of a seller of milk, 
witliin live miles of ])ltfs.’ jilaci* of business for two 
years aftiT leaving pltfs.’ si'rvice. The ap’ce- 
ment was ti'i-minablo at a wi'ek’s notice on either 
side. D('ft. left ])ltfs.’ .service a few days after he 
came of age : — Held : tlie agreeiiu'iit as a whole, 
was an agreement for tlie Ixmefit of deft., & an 
injunction granted to ie.strain a breach of it. 

Such n contract is v(Ty })en<*licial. The reason 
is that if he is able to make sucli a bargain, lie 
obtains tlie means of ('arning or continuing to 
earn Ids livelihood, he get the (UM])loyment wldcli 
h(‘ xvould not otlierwisi* obtain or continue to liav(‘ 
wdthout having subject to tlie restriction (NORTH, 
.I.).--Evan.s u. Ware, [1892] 3 Ch. 592; (52 

L. J. Ch. 250 ; 67 L. T. 285 ; 36 Sol. Jo. 731 ; 
3 IL ,32. 

A n notations : — Apld. Merriott Martin (1899), 45 Sol. Jo. 

717. Consd. Green r. Tliomiihon (1899), 80 L. T. 091 ; 

MorriHon, Elect i?. Fletrlior (1!)00). 17 T. L. H. 95. Refd. 

Farniens Ac C’levelaud Dairien Co. v. Hllcy (1895), 9 T. L. li- 

200. 

218. — .] — Merrioti’ V. Martin (1899), 

43 Sol. Jo. 717. 

219. — ^ — Payment for retention of services.]— 

The recciv’er A manager of a restaurant business, 
appointed by the et. in certain Chancery pro- 
ceedings, r(‘(iuir(‘d each of the waiters, at the 
restaurant to sign an agrt‘emcnt that/ in considera- 
tion of the employer retaining the waiter’s services 
at 4.*?. ])er week, the latter agi’oed not to enter inu) 
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n. Mutual agrtcinrnt hrtwreti iu'o neighbouring land-ou-ncra not to hold rattle markets on the same dag.] — I’OTiii Ham V' 
Islam Fatima (1915), I. L. It. 37 All. 212. — IND. 
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lio aorvico of a now restaurant- about to bo opened 
n tljc vicinity, dui*ing the current year, &- in case 
)f breach to pay £1 a day for every day he might 
enmin in ilie service of the new restaurant as 
iquidated damages ’.—livid : the ri‘Ci‘iver isu 
nanager liad authorii y to enl or into tli(* agreement, 

it was a reasonable' agreement necessary for the 
)rotection of the* business. 

J think tliere was good consith'ral ioji for the 
igrc'ernent-, though 1 cannot go into tlie ade'cpiacy 
)f it (Byknk, — flowAai) v. Danner (11101), 

17 T. L. K. 548. 

220. Agreement for partnership.] Leighton 
f». Wares, No. 189, anlv. 

221. With son of bankrupt covenantor.]- 

A., a trader, became* bkid whe'reufeon D. agrc't'd to 
[)urchnRe tlie* business from the' assigra'e.s, A- to 
'nter intf) j)artnersliij) with A.’s son, if A. w'ould 
■nte'r into a bond not to carry on tl»e same business 
ivitlun twenty mib's. A. gave* tin* bond I/vld : 
tliere was a suHici(*nt consid(*rat ion for the bond to 
L'lititled 11. to an injunction to restrain A. fiom 
carrying on tlie ]>usim*ss witliin tie* limits ]H‘e- 
Bcribed.— (T.akkson v. EiXiE (1809), 99 ll<*av. 927 ; 

New Rep. 2811 ; 99 L. .1. ( h. 1 19 ; 1(1 1.. T. 120 ; 

10 ,lur. N. S. 871 ; 12 W. H. 518 ; 55 IL IL .951. 

222. Sale of business— By assignees of bank- 
rupt.]- ('LARKSGN V. hh)GE, No. 221 , «x/c. 

223. Bankrupt joining with trustee.]— 

If a bkj)t . join with his trust(*(' in selling thi* 
goodwill ik busiiK'ss pr(‘\iously ('arih'd on by the 
bkpt., A: agret's with the pureliaser not to carry 
on a similar busim'ss within a pjescT*ib«'<l district, 
su(ii agi'i'enu'iit is biiuling oji him, k he can be* 
i(‘st rained from so doing. ItrxTON A Hk.ii Peak 
P ni{ijsiiLN(3 A (lENEHAi. Printing ('g. r. Mrn iiKU. 
(1885), 1 (ill). AKl. 527. 

224. Contract for articled clerkship - Covenant by 
brother-in-law of articled clerk.]— 1 )eft ., who 
])ractised at H.. had for soim* tim<‘ acted as solr. 
to pltf., A it w'as aiTangt'd tliat he shf>uld take 
j)ltf.’s brother-in-law' (»., who was under tw’<*nt>- I 
oiR' y('ai‘s of age, as his arli< h'd c lerk. The usual 
articic's wc-re accordingly prc'parcal, to which ]>ltf. 
was a ])arty, wiic'rc'by <t., with the consent of his 
guardian, i)Ound himself clerk to chdt. for li\e 
years. Then' was no co\'enant in any way 
]-estricting (1. from ])]‘acti&ing as a solr. at the 
C‘Vl)iration of the* articles. 

Simultaneously a bond was executed ]>y i)ltf. 
binding himsc'lf to ])ay £1,000 to dc‘ft . in case (J. 
sliould witluii tc'ii ycai-s of the expiraticui of the 
articles carry on Ids ])rof('ssion as a solr. in H.. or 
within t<‘n miles thereof, without- the written con- 
sent of deft. Shoj-tly aftc*r the expiration of the* 
artic'les (J. was admitted a solr. Dc'ft. them 
insist c*d t hat (J. should not j>ractis«' in IL, or w it bin 
tc'ii miles thereof, A threatened to c'Tiforce tin* bond 
in ease' G. should commc'nceto practise within that 
radius. Pltf. thc'reupon brought an action against 
deft, claiming a declaration that the boml was 
obtained by misrc'pivsc'ntation A undue intlui'uce 
A Avithoui (‘onsideration, A was void, A that he 
was entitlc'd to have tlie same sed asitle ; also an 
injunction to restrain deft, from taking any 
proceedings to enforce* the bond. Altc'rnatively 
|n* claimc'd a declaration that the restriction 
ini])()S(‘d by the bond w'^as not nc'cc'ssary foj* the 
piotection of deft-., A that the* same Avas void ; 

^lint it should be dc'livered up to be 
cancelled: — Held: there* had been no undue 
miluence or misrepresentation, but ])ltf. was per- 

< e 9y Well aw^are what the object of the bond Avas 
wnen he executed it; he* had secuivd in full by 

»e bond the advantage whicli h<* sought, \i/., 
'Jio artu'led clc'rkship foi' his brotln-r-in-law, A 


thc'refore had liad the consideration for which he* 
executed the bond ; A further that, inasmuch as 
l)ltf. had dehiyed for over five years in taking ])ro- 
cc'edings to dispute his liability undc'i- the bond, 
or to get it sed aside', he could not now come* to a ct. 
of c'quity A obtain such relied.— PiniARDS v, 
Whitham (1892), b(l J.. T. (195, V. A. 

Consideration for contracts of service.] See, 
Uencrally, Master A Servant, Vol. NXXIV., 
l)p. 48, 4th 

(c) Proof of Conmderatiov . 

225. Consideration not presumed.] — In an 
action of debt on a bond to IT., not to enter into 
the* service of ancjther pc'rson, within 10 miles cjf 
S., during tw’o years after leaving 11. ’s service, 
some good consideration ought to be* shown on the- 
face* of tlie dc'clarat ion, as the ct. will not prc'sume 
one*.- Ill ttgn Parker (1899), 7 Dowl. 799. 

226. Consideration may be inferred.]- A legal 
considc'ration of any \alue is sutbeient to su])poit 
a contract in partial rc*straint of trade ; A the ct . 
will not inejuire* as to its adcMpjacy. 

IMtf., a surgc'on, <*ngag<‘d d«‘fi., who was not 
(lualific'd to j>ractis(‘, but was studying with a x iew' 
to ])ass the necessary examination, to assist him 
in liis jcracdice, the* «*ngagc*ni(‘nl bc*ing terminable* 
at the- will of either j)arty. Subse-ejuently deft., 
pre-viously to going up to i)ass his e-xamination, 
exe-cute-el, at the re-ejue-st ot pltf., a bond, which 
w^'is conditioned to be* xoid if de*ft . shoidd not 
jeractise- within ce*itain limits, but which ceentainc-d 
lie) exj)r<‘ss agre-e-me-nt- f)n tie- })art of })ltf. to con- 
tinue deft.’s emyiloyment . De-ft. remained in 
])ltf.’s emi)lo>ment for about three- months after- 
wai'ds, A was then dismissed, lb* subseejuently 
e-omme-nce-d piaetising witliin the jirescribed 
limits, A a suit was instituted to restrain him 
from so doing:- Held: an agree-ment by pltf. 
to continue- de-ft. ’s e-mployment on the old te*rms 
could be- infe-iTcd ; tiu-rc- was conside-ration to 
j suj)])ort the' bond, A pltf. was e-ntitled to an 
inpmetion.— G ravki.y v. Parnard (1s71). L. IL 
18 Va\. 518 ; 49 L. ,1. C'h. (.i59 ; 90 L. T. 8()9 ; 99 
,I.P. 20; 22 W. IL 891. 

Ayniofoimn^s Apld. Hoed X: AIoou V Sion"- .Tone*, eiM)')), 
SI L. 'I'. lOit. Reid. Daxu-, r. Doxie-s (IssT). ;5(! Ch. ]). 
lEilJ ; J.()iiele)ii A Yeuk-'lilif li.mk r. ('nil (iss?), .')(» 1,. .1. 
(*h. Scs: ; Jit l).i\ifh r. Taprait, ll'todj ‘J ('li. HH. 

227. Admissibility of parol evidence. j — Parol 
exiele-ne-t' of the conside-rat ion is admissible- in 
re-garel te) contracts in re'straint eef trade- just as it 
is in re-gard to alt othe*r simple* contracts. Poeei’j.H 
r, Soethgate ( 1891), (59 L. J. (L H- 070; 10 IL 
5,52, 1). P. 

228. Presumption of legality Consideration in 
deed.]- IPimeh ?*. Asuioiu), No. 250. post. 

Restraint by deed.]— Nec Suli-seet. 9, \., (mie. 

C. Certuhdy. 

229. What amounts to uncertainty— Tied house 
covenant.] - Pltf., a brewa-r, sohl a pie-ce of lanel 
te> llie truste-e-s e)f a free-liolel lanel seicie-ty, xxlio 
coxa-nanted xxith him that he-. Ids heirs A assigns, 
slmiild liave the- e-xelusive right e)f supytlying be-er 
to any publie-lanise- ere-eted een the lanel, hut })ltf. 
eliel not enter into any coxa-naiit te» sujiply it. 
Deft,, a meinbe-r e^f the seieiety, xxlio was also a 
bre'wa-r, acepiire'el a yiortion e)f the- lanel with 
notice of tlie* coxe-nani, A e-re-ete-el em it a jnihlie- 
hemse xxidch he* su|iplie*el xx ith his ow n be-e-r. Pltl. 
lileal his bill te) restrain eie-ft. fre)m sup})lyiiig 
beer, alle'ging that pltf. had ahxays bea n readx to 
furnish a sullicient sup])ly of geeoel bei'i* at a fair 
price J I eld : tlie- e-ovi-nanl xvas not xoid either 
for unce-rtainty or want of mutuality. e>r as being 
an unreasouabh- re-sti’aint of trade. (Att r. 
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Sed* 2 . — ValidUy of agreement: Suh-aect, 1, O. <fc 
D,; suh-sed. 2, A,, B. <fc (7. (a).] 

Tottklb (1869), 4 Ch. App. 654 ; 38 L. J. Ch. 665 ; 
21 L. T. 188 ; 33 J. P. 659 ; 17 W. K. 939, L. JJ. 
Annotations: — COEUld. Clegg v. Hands (1890), 44 Ch. D. 

ftoe, n. Mentd. Luker ti. Dennis (1877), 7 Ch. D. 227 ; 

Zetland r. Hislop (1882), 7 App. Cas. 427 ; Donnell v. 

Bennett (1883), 22 Ch. 1). 835 ; Metropolitan Moctric 

Supply Co. V. Cinder, 11901 J 2 Ch. 799 ; Courage v. 

Carpenter, [1010] 1 Ch. 262 ; L. C. C. v. Allen, [1914] 

3 K. B. 612 ; L., C. & D. By. 8: S. K. & C. By. Cos.’ 

Managing Committee r. Spiers 6i Bond (1916), 32 T. L. B. 

493 ; Lord Stratheoiia S.S. Co. v. Dominion Coal Co., 

[1926] A. C. 108. 

230. Covenant to retire from business “ so 

far as the law allows.’*] — Davies v. Davies, No. 
406, post. 

231. Covenant not to enter Into business 

competition.] — M arshalls, Ltd. v. Leek, No. 621, 
post, 

232. — At any future addresses.] — 

Beetham V. Fraser, No. 125, aiite. 

233. — - Within twenty-five miles of 

London.] — Mason v. Provident (^lotihng A: 
Supply Co., Ltd., No. M3, ante. 

234. — .] — Pltf. B. liis co-pltf., C., car- 

ried on in ijartnorship the business of auctioneers & 
estate agents at Forlsniouth & (Josport, & in May, 
1920, deft, entered their employment as an out- 
side canvassing A negotiating dork undiT a written 
agreement of servic(‘ with pro\dd(*d {inter alia) 
that either party could terminate the employment 
on giving seven days’ notice in writing A, clause 5, 
“ after the termination from any cause of tiie 
employment aforesaid the clerk shall not for 
the term of oni' year carry on or be inter(‘hted in 
carrying on th(‘ business of auctioneer’s A: estate’ 
agents aft-er sucli termination direclly or indirectly 
assist as clerk manager or in any otlier capaerty 
in the carrying on of such business v it bin the* 
borough of J’ortsmouth or in the’ tov\n of (to.spe>rt.” 
The duti‘‘& of de’ft. were te) intervic'w ix’ojile A;^ tei 
obtain for pltf*^. inteneling buj'ers eir se’lle’rs, e)i 
intending le’ssors eir h‘ssee‘s, of liou.se }jro])ert>. 
In S(’pt. 1920, ])ltfs. duly ter’ininaterl drft.’s 
emple)ymeml, eS: on J(‘a\ing their seu-viee lie at one e’ 
commenced business on liis (.)wn account as an 
e*state agent within the proliibited are*a, describing 
himsedf as “ C. Lo\egrove‘, A.A.T., hlstate’ Agent,” 
the initials A.A.T. meaning Associate nf the* 
Auctionee’rs’ Institute, but lie* did not take out an 
auctioncf’r’s licence nor do any bnsine’ss as an 
auctionee’r : Held : (1) elanse o on its true’ eon- 
striietion was not void for nne’ertaint y, tlie 
intention oi the partie’S being that eh’ft. slumlel not 
after the termination e>f Jiis emfiloyment carry en 
or be interested in carrying on the’ business e)f an 
aiietioTK'e’r & estate^ agent within the j)re)hibite‘ei 
area for one year ; but (2) ele’ft., in carrying on the 
business eif an e’siate* agent only, iiael not ee>ni- 
mitted a breach of the clause, nor had lie* by the 
use of the initials A.A.J. held himself out to be‘ 
an auctieme'en ; (.3) the clause berng intcnderl to 
])revent competition per ae, was wieler than was 
rea.sonably necessary for the protection of ]»ltfs.’ 
business A was therefore against public jioliey Ac 
not enforei’able. — Bowi.er v. Lovegib)Ve, [1921 J 
1 Lh. (542 ; 90 T.. J. ('b. 356 ; 124 L. T. 695 ; 37 
T. L. H. 424 ; (55 Sol. Jo. 397. 

JJ. Fairness. 

See Nos. 554, 555, post. 

Sub-sect. 2. — How Determined. 

A. 1^' unction of Judge, 

235. To d6cid6 validity of contract.]^ — Mitciiel 
V, Keynolds, No. 59, ante. 


286. .] — Dowden & PooK, Ltd. v. Pook, 

No. 247, post. 

237. .] — United Shoe Machinery Co. of 

Canada v. Brunet, No. 80, ante, 

238. .j — M ason i?. Provident Clothing 

& Supply Co., Ltd., No. 143, ante. 

239. To decide reasonableness of restraint.] — 
Mallan p. May, No. 258, post. 

240. • — — .] — A declaration in covenant reciU’d 
that pltf. Ac deft, had been partners as publishers 
of books, Ar that part of their trade, called the 
canvassing trade, consisted in publishing books 
in numbers, Ac employing travellers to sell such 
books by canvassing for purchasers. By 
indenture, dissolving the partnershiiL it was 
agreed that pltf. should retain the wliole of the 
partnership stock, Ac should indemnify deft, 
against all liabilities, Ac pay him a large sum of 
money. Deft, {inter alia) covenanted not directly 
nor indin’ctly to be concerned in the canvassing 
trade in Ijondon or within 150 miles of the General 
Post Oflice, nor in Dublin or Edinburgh or within 
50 miles of either, nor in any town iji Great 
Britain or Ireland in which pltf. or his successors 
might at the tinu* have an c’stablishment., or might 
have had one within the six months i)ree(‘ding. 
Breaches; that deft, was engaged in the trade 
within 150 miles of tle^ General I’ost OHiee, As 
also in Maneliester As Liverpool, in which towns 
pltf., at the time of tie* breaches, had ('stablish- 
jiients. Pleas, to both sets of breaches ; tliat there 
were numerous works which ])ltf. did not i)ul>liKl), 
Ac had no intention of publishing, Ac that many such 
might b(’ published with advantage t(^ the ]>\i])li{‘, 
by deft., Ac without injury to ])ltf. ; that th(‘ 
canvassing trade ai)i)lie(i to all sueJi books ; Ac 
that tb(’ restraint, as to the canv^nssing trade’ as 
apjdicable to such works, was unreasonabh’ : 
verification. Demnrri’r. amongst otlicu* grounds, 
because the jdea referred matte’!* of law to the’ 
jury; — Held: (1) th<* eh’elarat ion was geiod, it 
not appearing that the’ re'straint w^as unre‘asonai>le, 
the pleas were* bael in subslanee, as the facts elis- 
cleised diel not show t hat t he re’st paint was unreason- 
able. Qu. : wdu’thei*, if the facts hael so showm, 
the’ ple’as weiuhl have* b(‘(’n bad in feirm. 

(2) The authorities tre'at . . . tlio reasonable- 
nevss of the re’straint ... ns epiestieins of law for 
tlie el. (Erle, .L). 

(3) If there was a legal consieloratioii of value the 
e’emtraet ouglit to be* e’liforee'el wit bout re*fe’re‘nee to 
tlie* epiantumof that value (l^oiiD Gampbell, (\J,). 

(4) Tii(‘ contract is v^’llid unh'ss some re’striclion 
is inipf).se*el beyonel what the inte’rest of jiltf. 
require’S, Ac his inteTcst has been eonsieh're’el to 
e’xte’uel very wdde’ly (Jje)RD (’ampbet-L, (’.J.). 

(5) In respect of time the restrie'tion may be 
unlimite’d ... A: tliemgh in re’spe’ct r»f space there’ 
must be some limit, yet eontrw'ts leave’ been 
suppeirteel where’ the area of exclusion was 
apparently great e’r than the are’a of pltf.’s ]>raetice‘ 
(Lord (’ampbell, (kJ.). — T allis v. Tallis (18.53), 
1 E. Ac H. 391 ; 22 I.. ,L Q. B. 185 ; 21 L. T. O. S. 
43; 17Jur. 1149; 1 W. B. 114 ; 118E. K. 482. 

Amu)t(tfio7ts : — As to (1) Apld. Bou^lllein r. ReniHillon (1880), 
14 Ch. D. 351. Refd. Dcnely r. llonde'rseni (1855), 24 
L. J. Ex. 3‘2I : Svvainej d. WiLon (1H89), 21 C). B. D. 252 ; 
Norelonfe*!! v. Maxim Nor(le*iift*lt (Iiuih He Auiiimnifioii 
Co., [1894] A. C. .535; Mason v. Provleiemt Clotblnpr & 
Supply Co., [191.3! A . C. 724 ; Horwootl r. Millar’s Timber 
& Trading Co., [1916] 2 K. B. 44 : Attwood v. Lament, 
[1920] 3 K. B. 571. As to (2) Apld. Dowden bi ]^)ok v. 
Pook, [1904] 1 K. B. 45. As in (4 ) Refd. Morris v. Saxolby. 
11915] 2 Ch. 57. As to (5) Refd. I'arHons v, CoUorlll (1887), 
.56 L. T. 839 ; Maxim Nordenfe’lt Gims & Amimmlllon Co. 
r. Nordcnfclt, [1893] 1 Ch. 630. 

241. — — .] -TIaynek V, Doman, No. 158, ante. 

242. . j - Dowden Ac I^ook, Ltd. v. Pook, 

No. 247, post. 



Part V.— Restraint of Trade by Agreement. 


31 


243. .] —Where by an agreement by which 

deft, was appointed manager of pltfs.’ buBiness 
iie had contracted that, if he left pltfs.* service, 
lio should not engai^e or be employed during the 
following five years m any business similar to that 
of pltfs. “ within the lunit of the Eastern Ilemis- 
])horc ” : — Hold : the agreement, whether regarded 
as applying to the United Kingdom only or as 
extending throughout the whole world, was not 
HO wide as io go beyond what was reasonably 
nec(*8sary for the protection of pltfs. in their 
business, having regard to the peculiar nature of 
tliat business, & to the position occupied by deft, 
therein. 

1 have to examine into tlie facts of the case as 
they existed at the date when this contract w^ns 
made, to judge from tliose facts whether or not 
this contract is so wide that it <*annot be said to 
1)0 reasonably nc'cessary for the protection of pltf. 
CO. in their business. 

Th(i judge must say . . . whether or not the 
r<‘slrietivo contract was reasonably necessary for 
lh(‘ protection of the coritract(‘(‘. As to the facts, 
if tli(*re is a judg(‘ & jury, tin* judge will hav(‘ 1^ 
g<‘t those facts found by the jury, then, when 
1 hose facts have been ascertained, he will have 
to look at the contract 6c to take into consideration 
the circumstances undcu* which it was entered into 
as found by th(‘ jury, 6c then say wh<‘th<‘r it is 
reasonable (VAUGHAN WiT.UAMs, L.J.).- Lamson 
i^Nr-RJMATiu Tunu (’o. V. riiiLUiPs (19(tl), U1 U. 't. 

; -IS Sol. .Jo. (101, C. A. 

Anvi)kitnm : Refd. Kopeways r. llojlc (19110. 120 1.. T. 

244. Sill W. ('. Lung A: (’o., Ltd. r. 
Andrews, iNo. KM, anit'. 

245. \.-(i. DE t’DMM0N\\i:ALTH OF Ars- 
TR\i.i\ c. Adelaide S.S. (’o.. Ltd., No. bS, ante. 

246. .■'i - Hiorhert Morris, Ltd. r. 

S\xi<:i.i!Y, No. IT)!, ante. 

U. FunitUni of .1 nnj. 

247. To And issues of fact.J- (1) A limited eo. 
carrying on business as cidcT merchants, aerated- 
water nianufaet urers, <S: cordial compounders, 
having about 1,200 customers (diiefly in tlie south 
of England, with a small number ovt*r the rest of 
England, Scotland, Irelaml, A: abroad, emjdoyed 
a manager for the eidc'r department , who, by agree- 
ment under seal, eovimanted with the <*o. that lie 
would not, either solely or jointly with or as 
manager or agiuit for any other pi'rson or persons 
directly or iuiiirectly carry on or be (Uigagod or 
coiuernetl in llie business of a cidiT iiuTchant, 
manufacturing clumiist, or cordial compoundiT for 
th(‘ t(Mni of live years after leaving the service of 
the CO.: — Hold: njion its true construction the 
covenant, extended to ev<Ty part of tin* woild, 
A it was wider than was iK'ce.ssary for the 
prot(‘etion of the business of tlie com])any. <\: 
tlierefore unri'asonable, 6c void as being in restraint, 
of Iradr*. 

t)n the construction of th(‘ covenant in this ease 
J cannot doubt that it imposes a woild-wiile 
D'straint. J can st'o no ground for limiting its 
opiTation to the TTnitial Kingdom. I think it 
iimst. stand or fall as being a covenant jiro- 
hibit.ing deft, from carrying on tlu' businesses in 
4uestion in any part of the world. Tlie question 
vvhetlicr sucli a covenant is valid depiuids upon tlie 
<lU(‘stion whether it could really Ix' necessary for 


the protection of the particular business carried 
on by pltfs. Tlierc may be some businesses of 
such a character that a covenant of this kind might 
not be unreasonable with regard to them ; but 
the question is whether it can be said to be reason- 
able with regard to pltfs.’ business (Cozens- 
Hardy, L.J. ). 

(2) With reference to the question wliether it is 
wdthin the jirovince of the judge, or that of the 
jury, to decide as to the reasonableness of the 
covenant, we start with the clear rule of law that., 
in general, a contract in restraint of trade is 
illegal ; <fe, therefore, in the case of an action upon 
such a contract, it w'oiild be the duty of the judge, 
upon ascertaining the nature of the contract, to 
withdraw the question from the jury. Upon the 
genijral rule tliere is engrafted a qualification 
depending upon tlic charachT of the restriction 
in ri'lation to the circuinstanct's of the jiarticular 
case, Sucli a contract may be valid, if, liaving 
regard to those circumstances, it is reasonable. 
The (pK'stion is, w’itliin w’liosc province it falls to 
say wdiotber tin* restriction in a particular case 
comes w'itliin the general rule or the qualification 
of that rule. Clearly, I should say, witiiin the 
jirovince of tlie tribunal w^hose duty it would be, 
in the absence of any special circumstances, upon 
the construction of th(‘ contract to declare it to 
h(* ill<*gal. Th<‘ authorities support that view 
(Mathew', L..J.). 

(2) The critical jieriod at which to look is tlic 
time w'licii the covenant w'as entered into (Cozi Ns- 
llARDY, L.,].). 

(4) In <h‘eiding the question [of reasonableness J 
all the surroumling circumst anc*es ouglit to be takiui 
into consideration A arc* admissible in c’lTdcmce. 
Dowden A: Look, Ltd. v. PodK, [lUOlj 1 K. B. 

, LI; 72 lu .T. K. B, 2S ; 80 L. T. HSS ; 52 W. JL 
1 97 , 29 T. L. IL 29 ; 48 Sol. Jo. .50, (\ A. 

.1 unofrrfioiiy : .Isfod) Apld. Eatnson Pncxinuilic 'ralx- (V>. 

r. I’hillips (19911, 91 L. T. 'MVo Consd. White, Toinloin 
' cV ('our.aa r. WiImhi (1907), 2:1 T. 1.. R. ir>9. Retd. 

Noitli \\e^t<•ln Salt Oe. r. I'.leet i (il> t )e Alkali C’o. (1912', 

197 L. T. 4;i9 ; RoTH\\a>^ r. Ho^le (1919). 129 L. '1'. 

.Lr / o (2) ReSd. Ixni; r. Vndrews. 11999] 1 (9i. 7(>:i ; Nurtli 
' \\ cht^Tii Salt Co. r. KU c'lrt'h tie Alkali C'e. (1912). 197 

E. T. 4 : 19 . 

248. What issues left to jury Whether new 
business opened — & whether business carried on 
substantially by defendant. — On a contract by 
deft on a sale* by him of the goodwill of a business, 
that he would not, witliiii a certain time, ojien an> 
“ new business ” of tlic* kind ; a business liaving 
in fact b(“cn ojieiied by a servant of dc*ft., it was 
l(*tt to the jury wliether there liad h(*c*n a new 
busiru'ss op(*m‘ii. A: wli(*t]ier, if so, it was realh A: 
substantially the busini*ss of d<*ft., vk cairieil on 
on his Ix'hal’f for his benefit . -Ulvrk v. Howard 
(1899), 2 E. A: E. 125, N. l\ 

249. Circumstances under which agreement 
entered into.] TiAMsoN Knee math' Tire Co. v. 
Phillies. No. 212, ante. 

(\ M(tttcrs for Con'^iderafion. 

[a) (^o)is}sfenry u'H/i Pnblir Policy. 

250. General rule.] — (1) A covenant to restrain 
a person from exorcising a trade is not illegal, if 
it be not to tlie general ])i(*judice of the ])ublic, 
A: the consideration bt* reasonable. 

In covenant, pltf. in Ids declaration, after 
proferty .avc'rred, that defts., for tlie considerations 
in tlie deed contained, co\ i*nant.ed that they would 


part V. SECT. 2, SUB-SECT. 2.— 
C. (a). 

riilr.] - An aRToomeiil 
several biitehc'rH not to 
mnsnot buHinoHH in tbo Melbonrno 


Mc'Ot Market, 1 h a eonibiuatlon in 
restraint of trade, contrary to niibli<‘ 
policy, cannot bo enforced, thouKb 
tlicro \Nah ample conaidcratlon for the 
nnitual eovenant.- Hirtwhistle r. 


(lb7S), 4 V. L. R. (L.) E'>;5. 

AUS. 

250 ii. — — .]~An agreement be- 
tween f,teutnshlp eos, tixing rates for 
freiKbt N pasHciiffer'^ for one season 
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Sect. 2. — Vatidiiy of agreements : SnJt-sevt. 2, C. (a) 
_dfjtj).j 

not do certain acts. Defts. pleaded, tliat, as the 
performance of the covenants in the indenture 
mentioned, wonld, for a term, prevent iliem from 
carryinj^ on their trade, they uere in ri*.straint of 
trade, tS: illegal Tfetd : as defts. had md craved 
o>er of the il<‘ed, nor deminri'd to the d(‘claration 
on account ol any supposed <‘onsideration in the 
deed, as s(‘t out therein, tlic ct. would, tlie 
covenants heinj>^ reasonable, presume tJiat the deed 
disclosed a sufficient legal consideration. 

(2) If a sutlici<‘nt con.sideration is admitted by 
the ph'ading, the deed may be sujiported, although 
the d(“ed its(‘ll <h»es not t'.vpi*ess a .siifficieiit- con- 
sideration. None of the cases on deeds restraining 
trad(‘ liave dc'cided that thi‘ consideration must 
a]>])ear on the deeds (Dest, 

(d) The tirst o])je('t of the law is to promote the 
]>ublic interest ; tlu^ set'ond to preserve the riglits 
of individuals, ddie law will not i»ermit any on<‘ 
to re.strain a juuson from doing what the public 
welfare A: his own ijittuesl require that he should 
do. Any d('ed, therefore, bj* uhich a jierson binds 
himself not to employ ids talents, his industry 
or his ca])ital in any us(dul undertaking in the 
kingdom, would be void (Hes'J', — DoMKit v. 

Asiieori) (lS2d)i d Ding. d22 ; 11 Idoore, (\ J>. P] ; 
4 L. .1. O. S. C. 1\ ()2 ; l.iO E. D. 

Avnotaiions : -Js to fl) Refd. JMallnii r, Mn> (I84:p. 11 IVl. 
(Sc \V . : Cooiicr r. S(»utligj(tc (ISUI). <>;{ 1^. ,1. Q. Jl. ()7<> ; 

Alt wood V. laimoiit, |I!)*J{M K. IJ. :.71. Js/o CD Apld. 
Vemoa r. JHallani (JS8(n, .'U ( li. D. 74h. Consd. Moni^ 
r. Saxcll»>. ‘J Ch. ..7. Refd. Miunfnrd r. (Jcthiiig 

(1859), 7 C‘. 11. N. S. ;{().) ; Noidt iifclt r. Maxiin-Ncnli-nfcll 
(ilUife tV AliiuiUMilKiti Co., !lh9l) A. ('. 5;?.5 ; JO Ilolli'-’ 
lio^dtal Trustees cV Hague C ('oat lacl (1899), 17 \V. K. 
091. 

251. - .1 — May r. O’ Neill, No. 72d, po.st 

252. - -.j Noiu)E\i-ei,t v. M.vxim Nouden- 

EELT OUNS A iULMENlTiON (’o., No. IdP, ante. 

253. - " . — Tivol.i, Mavchester, IiTi>. v. 
Colley, No. \ 4 2, ante. 

254. - (1) It is not every restraint of 

trade whicli udl render th<* pro\isions of an 
agreement unlauful, in tlu' sense that it cannot be 
enforced by action at common law. To have that 
ellect a restraint of trade must be such as in some 
way to prejudice tlu* interests ot the communitv 
(Vatkhian 'Williams, L.J.). 

(2) Every contract in general r<*.straint <»f tiade 
without limit is bad, but a partial restraint lindted 
so as to afford reasonable ])iot(*ction only to either 
Ol- both of tlu* contracting ]>arti(*s, A so* as not to 
b(* injurious to the ])ublic (Earw'ELT., Jj.J.). 

(d) J fail to see myself liow jiny evi(h*nce with 
regard to the mode in which tlu* rules have in 
practice been ajiplied would be* relevant to tlu* 
question of tlieir const nut ion (Earweij^, I...).). — 
KUlSsell V. Amalgamated Soc iety of Carpenters 
A Joiners, ( 19101 1 K. D. .50(5 ; 79 L. .J. K. D. 507 ; 
102 E. T. 119 ; 2(> T. E. II. 22S ; r,l Sol. Jo. 212, 
C. A. ; affd., [1912] A. C. 421, II. L. 

Jmtotations luratl]!, Refd. INIudii r. Operative Car* 
iM'utc'iv N .Toiiins CiciM ml 1 jiion {1910), lOll L. T. 4.5; 


Pakor r. Tugrall, fl912J 3 K. B. lOfl ; Tlumius v. Ship Con- 

Htmctlvo, etc. AHHoen., PortHiiumth A. Bmjieh (1912), 28 

T. L. IL 372 : Kelly r. Notional Sue. of Operutive PrlnterH' 

Assistants (191.5), 81 L. J. K. B. 223(5; McElllKlrim r. 

BalJym«ci*liigott Gt)-(»]). Agrleult nral N l)niry Sue., [19191 

A. (\ .518 ; J‘rfltt i\ ]5ii(jsh JMi'dieal Ai^snen., [1919] 1 

K. B. 211. 

255. - - .] Mason t. ITiovident Clotiuno A 
Supply Co., Jyri)., No. 112, ante. 

256. .] — lloRwooD 75 Millar’s Timber A 

Trading Co., Ltd., No. 127, ante. 

257. - - Injurious to interests of community.] - 

Neville v. Dominion of Canada News Co., Ltd., 
No. 20(5, post. 

258. Larger than necessary for cove- 
nantee’s protection.]- (1) bivei-y restraint of trade 
which is large*!- than wdiat is reejuired for the 
iu‘c«‘.s.sar\ ])r()lcction of the pai ty with whom tlu* 
contract is made*, is um’(*asonahle A- void, as 
injurietus to the inte'rosts of the public, on the 
grouTul of i)uhlic ])olicy. 

Dy articles of agr(*cmcnt under seal, it. was agr(*(*d 
that deft, shoidd become assistant to pltfs. in tlu*ir 
husiiie.ss of .surg(*on denti.st, for foui- year ; that, 
pltfs. shoidd instruct him in the busiiw.ss of a 
surg«*oTi d«‘idist, A that aflc'r tlu* (‘Xi)iraliou of 
the term, deft, should not carry on that business 
ill J^ondon or in any (»f the towns or i)lacc*s in 
England or Scotland where* ])ltfs. might have* he‘en 
])ra(*ticing })e*fore‘ the* «*\]»iration ot the servic-e. 
Tlu* de*claratie>n alle‘ge*d as breaches ; tlist, that 
after the* term, eh'ft. car]-i(*d on husine*ss in Lemelem, 
.se'condly, that ])ltfs. had dining the* te*riii cai-rie*el 
on husiru'ss in (Ireat. llus.se*ll Street, Dloomshur\ , 
>e*t d<‘ft., after the t(‘i-m. carrii'd em liusiness in tlu* 
.same* jjlae-e*. Ph'a to the* lii'st bi'e'ach, that Jjoiulon 
W51S ;e large* A ])op!dous elistrie-t, containing 
LoOlhOdO iidiahitanf s, A that the* stipulation in 
the* agre*e*me*nt. was an uiuliu*, unreaseeiiahle*, A 
unlawful rc'striction of trade*. Jde‘a to tlu* sc'cond 
hre*ach, that, t)e*foi‘e* tlu* e*xi>ii‘ation eif tlu* se*rvice‘, 
pltfs. had pract iced in \ e‘i‘y many tow ns in England, 
A amongst, otlu'i-s, London, Preston, Osw'e.stry, e*t(‘., 
A that elive*i-s eef tlu* towns W'(‘re elistant fre)m e*ach 
e>the*i* 159 miles ; whe-i'e'fore the* sti})ulation was an 
unre*asona hie re*sti‘i<tion of trade*, A the agi-e'c- 
nu'iit, as te) sej much, was wholly veeiel -.—Held : 
(2) the* iii'st [)lea was hael, as tlu* e'e»venant not tee 
I practie*e* in lioiielon was \alid, the limit of Tiondon 
neet he*ing teio large* foi- tlie prof(‘ssion in que.stieen ; 
j A the* latte*!' jiai't of it was al.so had, feer attc'inpting 
I to jmt in issue* matter of law, 5 iz. the n*asoriahle*ne*ss 
I of the* !-c‘st rie'tioii. 

Sendile : (2) in con.side‘!ing the (piestion of 

i-e‘.stri<-tion, the pe)puloiisne*ss of jeaitie-ular di.stricts 
[ ought Ue»t to he* take*!! into cemsieh'ratieen ; (1) the* 

I .stijiulalieen as tee not pracliciug in tenvns whe‘ie! 
leltfs. might have he-eii ])!-act icing diii-ing t.he* 
se*rvice*, was an unre*asonahIe‘ restiictieen, A tlu*i-c- 
forc ille*gal A voiei ; but the* stii>uhition as tee ueet. 
practicing in Jjeeiidoii was not aO’e'ctecI hy the* 
illegality of the othe*i- pai’t. 

(5) Jf tlu‘r(‘ b(* .simply a .stj])ijlat ieeu, tlujugh in 
an instrument under se>al that a trade* oi* i>ro- 


js jjol voiei as aguiii.st public peelicj if 
the ratcB ujte pioper & rcaHonablo A 
Ihc contract in fact bcneliclal to the* 
public.— St. John itivKU S.S. Go, v. 
STAR LTNE.S S.S. Oo. (1911), 10 K. ],. It. 
97 ; 40 N. B. Jt. 4 0.5.— CAN. 

o. Price Jijring agreement — Prices 
not cxrcssln —Ar/rcement not against 
yuhlic yolicg.l- I'Ai.Mreu VK Go. (Auh- 
TKAl.ASfA)!;. McCasfie (1925), 20 S. It. 
N. S. W. 212 ; 43 N. S. W. W'. N. 18 
-- AUS. 

P- ginning <f* haling 

cotUm it: to share yroflts Agrcftnenl 
neither in restraint oj fraih nitr against 


public pohri/.] Kuhi:k N VI H V. iM\- 
!M1J JtAM (1912), J. L. JL 34 All, .587.— 
IND. 

q. Agreenunt for towage — Each tug 
to take proper toms at towing.] - - 
I’KA'IT V. Tai'I.ky ( 1875 ), IG N. B. It. 
(3 I’ug.) 103.— CAN, 

r. Agreement to confine business deal- 
ings to rtumbers of same caste .] — Jn 
a suit upon an agivcinont binellng (left s. 
to remain Biibject to the oreleTs of pllf., 
t lie hcael of their caate, not to caiTy een 
their trade -vvitli the* aHHiHtauce of any 
other persons than their own caste, 

1 Tv. ImpoHitig ponaltk*B feer iion-pe>rform- 


' nueo :—JIi Id : il would let^ coiitruiA 
tee leublle* jeolicy tO give* e*ir(*ct to HUe'h 
an agn‘(‘m<*ril. -VAniiKiANejA v. Sami- 
NAI)\ (1878), I. L. it. 2 Mad. 41.— IND. 

t. Creamerg comi/any rule.n— Mem- 
ber bound fo supjilg all the milk oj 
all his cows,] “Tri'CRHAUV Go-oi’Efti- 
'J'lVE Grkcmeky Gej. l\ I1\NLY, I1912J 2 
1. It. 580 ; 4 0 1. L. T. 219.- IR. 

a. ,1 — A'niiAtT'\ Co- 

f)l*KRA'nVE GUEAMKUY, I/l'le. V. lA^NUlI 

(1915), 49 r. I.. T. 233. -IR. 

b. — — .] — llulcH of a cee* 

opeu-atlvee eieaniery Hoedety registered 
imde'r Industrial Tv Provideud Socledie-s 
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fpsBion sliall not be carried on in a i)ariicnlar jdaco, 
witliout any recital in the deed, & without any 
avernientB showin^^ circumstances which rendf^red 
such a contract reasonable, the contract is void 
(rATiKE, B.)- — Matj.an V, May (184.'i), 11 M. tVs W. 

; 12 U .T. Kx. 270 ; 1 L. T. (). H. 110, 258 ; 

7 Jur. 520 ; 152 E. 11. 007. 

A nnoiaiionH : — An In (1) Consd. Tallis v, Tallis (IS.'i.l), 1 
10. & B. 391. Refd. IClvoH V. Crofts (IHAO), 10 C. B. 211 ; 
iioiisillon i\ Bousillon (1H80), H (Iv. 1). 351 ; Millers r. 
Stcedtnaii (1915), ^4 L. J. K. B. 2057. As io (2) Apid. 
I’ricf' V. Oreoii (IS 17), 10 M. fY W. 340 ; Atkyiis r. Kinnior 
(1850), 4 Kxcli. 770 ; Jdilhruaii r. 'i'nylor, |1927j 1 K. B. 
037. Refd. Saliiter v. Forpruson (1819), 7 C. B. 710; 
Collins r. Loeko (1879), 4 AiiT». Can. 074 ; Kustcs v. Knss, 
11914 1 1 Ch. 408. As to ( 1) Refd. Collins v. Lorko (1879). 

4 App. Cor. 07 4. (Scnernlly, Refd. Nlcholls v. Strelton 
(1817), 11 Jur. 1008 ; ilahtln^fs v. Whitley (1848), 2 Kxeli. 
on ; Bcuidy v. liender.son (1855), 24 L. J. Kx. 324; 
lldton r. Eeker^lev (1855), 0 10. & B. 47; Miimford 
r. tJetliinj? (1859). 7 C. B. N. S. 305 ; Davies r. llavles 
(1887), 30 (3i. D. 359; l‘ars<»nH v. Cotterill (1887), 
50 L. 'J’. 839 ; Davies, Turner r. Lovveu 0 891), 

01 D. T. 055 ; Muxlrii Nnrdejif<*lt (Juns iv Ammunition 
Co. r. Nordenfelt, [18931 1 Ch. 0:i0 ; Uaynes v. Doman, 
11899] 2 Ch. 13 ; Lsitt & Jenks r. Cunson (1899), 43 Sol. 
.Io. 744 ; Dowden <Sc Book v. l’(»ok, [1904] 1 K. B. 45 ; 
North Western Sait Co. v. Electrolytie Alkali Co. (1912). 
107 L. T. 439 ; Morris v. Saxelby, [1910] 1 A. C. 088; 
Attwood r. liarnont, [1920] 3 K. B. 571. Mentd. llorwood 
V. (Iritllth (1853), 2 \V. B. 71. 

259. — .J — Bowler v. Loveorove, 

No. 224, (iaIc. 

260. - — Unreasonable restraint.] —(Villtns v. 
TiOrivE, No. 127, ante. 

261. . Tivoli, Mancbestp:r, Ltd. 

r. (\)LLEY, No. 142, 

262. ■ - — .J - • Tonttnental Tyre cV 

Bubhjor ((iJtEAT Bimtatn) (\5., Ltd. V. Heatii, 
No. 488, ]H)sf. 

263. General restraint.] Colli nbp. Loi re, 

No. 127, ante. 

264. -Badibche Aniijn cnd Soda 

Farr IK r. Scbott, Seoner 6c (’o., No. 269, 
post. 

265. Restraint without consideration.) — 

Collins v. Lo(’KE, No. 137, ante. 

266. - — Restraint of competition In bidding — 
Disposal of public stores.] — (1) At a sah* l)y inil)Iic 
auction of surjdus i)ropei*ty belonging !(.> 
Ministry of Munitions jiUf. deft, agreed, in 
or(i(‘r to avoid comiudition, that d('ft. alone should 
bid ft>r e(u4aiu gcxuls, 6c lliat tlie goods, if pur- 
cliasod, should be dixichnl (spially lietween tliein. 
Ill pur.suance of that- agreeuu'nt- })ltf. abstained 
IroTu bidding tV: tlie gocnls W(‘r<‘ kiux'ked down to 
deft. J)(‘ft. subse(piently repudiated the agree- 
ment. fn an aetioii by ]>ltf. to recov<‘r one moi(4y 
of tlie goods i>urelmscd or tlie value tluu'eof over 
A: above the price ])aid at the auction, the judge 
Judd tlial, at any rate where tlu‘ g{>ods sold were 
th(‘ i)roi)erty of llu' public, it was agaiu.st ])ublic 
]K)licy that persons should combine at an auction 
to procure tlie goods to be sold at a jiritu* con- 
siderably bolow' the fair va]iu‘ w'ith the lu'cessary 
result that the ])ublie wen' defrauded. TTe 
.‘U'cordingly held that th(‘ agreement w^as un- 
enforceable: — Held: the agn'emeiit w'as not 
illegal, A: judgment should be (*nt-ered for jdtf. 

(2) As to the (piestion whether the agreement 
was void as being in r(>straint of trade, tlu' agree- 
ment w^as not ex faeie illegal ; as h(*lwu‘en the 
parties it appeared to he j)lainly reasonable. — 
Kawlincs V. General Tradind Co., [1921] 1 
K. B. 625 ; 90 L. J. K. B. 401 ; 121 L, T. 562 ; 


27 T. L. 11. 252 ; 05 Sol, Jo. 220 ; 26 C'om. Cas. 171, 

C. A. 

Annotati<m : — Generally, Mentd. Cohen v. Boehc, [1927] 

1 K. B. 109. 

267. Agreement restricting customer to one 

manufacturer.] — A letter written by manufactui‘('rs 
to a t-rade customer, ottering their goods at a low 
price if the customer agr(‘es to take sucdi goods 
exclusively from them, is an “ oiiginal literary 
work ” within Copyright Act, 1911 (c. 46), s. 1 (1), 
6i, the writers are entitled to copyright therein. 
Such a letter is not (amtrary to ])uhlic poli(‘y as 
being in restraint of trade. — British Oxygen ('o. 
r. TjU^uid Air, Ltd., [1925] 1 Ch. 282 ; 95 L. J. C'li. 
81 ; 122 L. T. 282. 

268. Ground of inconsistency must be clearly 
established.] — Underwood (E.) 6c Son, T/ro. v. 
Barker, No. 777, post. 

Agreements contrary to public policy, generally.] 

—See Contract, Vol. XIL, pp. 240-256, Nos. 
1970-2089. 

(?i) Limits of Time or Spare. 

269. General rule — Limits of time & space 
must be considered.] — Pltfs., a foreign corpn., 
carried on businc^ss as manufacturc'rs of aniline 
dyes A: other chemical products, their principal 
place of l)usiri(*ss being on the Khine, l)ut tiu*y 
traded with most ])arts of the world, partly by 
means of branch establishments, i)arl]y by agents, 
Ai pait-ly direct. Lefts., wiio had their place of 
business at Manchester, had been i)ltfs.' agents in 
England under an agi'cement, by elause 7 of which 
they bound tluunsclves for three cons(*cuti\e years 
aft<*r tlie termination of the agreement not to start 
a h\isinessof the same kind nor to give any informa- 
tion a]>out the business. The agreiuinuit wuis 
lerminated on .luiU' 20. iS92, A: (lefts, then coin- 
uieneed business on their own account in Man- 
chester as dealers in cluunical colours, A: solicited 
the custom of pltfs.’ customers. On a motion 
for an injunction to restrain defts. Iroiii eaiTving 
on business in breach of clause 7 of tin* agreernemt : 
—11 eld : the elaiisi' w'as not iini*easonai)le f<u' thf' 
prot(Hdion of pltfs.’ trade, ik itderim injunction 
gra nt(‘(i. 

(1) Where a coxuuiant in restraint of trade is 
general, that is, without (lualilicat ion, it is had as 
bc'ing unreasonable A: contrary to ]uil)li(* policy ; 
hut wdicre it is j)artial, that is, subject to some 
(pialiticatioii (uther as to time or space, then the 
question is whether it is Teasemahh*, cV if it is 
l■(^'lsonahl(^ tlum it is good in law. In eousideiing 
1h(* (piestion of ivasonableiu'ss. thepointsto whicli 
th(‘ att(Uiti(m of the ct. is spt'cially direided are 
the limits of time A: space. A: the jirotection 
r(‘quired for the trade of tlu‘ covenantee, the 
lattei’ j>oint involving the examination of the nature 
A: (‘xtent of the trade. The reasonableness 
d(‘p(Uids on all the circumstances, which must he 
duly weighed in each cas(s Ac, if th(‘ restraint is 
givater than tin* protection that- tlie husim'ss of 
the covenant(M‘ can possibly require, tlie covenant 
is nniMuisonahle A: void. 

(2) Wlieii tlu' eovonant is qualifa'd as to time, 
the burden lies on the covenantor of showing that 
tlie restraint is unnvisonahle. 

(2) Although not conclusive on the subject, tlu' 
ojiinion of imuTantilc men, manifest t‘d h> their 


Act, 1893, the Bharcs being transferable 
ouly with the eonRont of the eoni- 
of the Hocicty, hound the niem- 
nei'H not to Hell the milk of their oow’s, 
produeed wllhin a certain deltnod 
urea, “to any creamery other than a 
ercuraery of the aoelety, or to any co. 

J- VOL. XT.ni. 


Roeiety, person, or perKoiiH wiio rcU j 
milk or inannfaeture butter for sale ” : i 
— Jlcid : not to amount to an lllepal 
roHtralnt of trade, nor to ert^ate t-uoh a , 
monopoly aR to offend a^liist public 

policy. COOLMDYNE & EKTHAKD CO- 

OrKRATIVE Ureamery Ltu. r. BlUVlN, I 


[1917] 3 J. 11. 197.- IR. 

PART V. SECT. 2, SUB-SECT. 2.- 
C. (b). 

c. (uiutal nih .] — Jn a contract for 
tlic Ruli' of the goodwill of a hnslncb^. 
a jcstiietlmi ni»‘n the \cndor from 
1 ) 
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Sect. 2. — ValicHty of agreements : Sub-sect, 2, C. (fo) 

acts, is not to Ik‘ disrogardod on the question of 
reasonableness ((hiiTTV, .!.)• — Baoische Anilin 
UNO Soda Fahrik v. Schott, Segner «& Co., 
[1892] 3 Cl). 447 ; 01 L. J. Ch. 098 ; 07 L. T. 281 ; 
8 T. L. li. 742. 

Annoiaiions : —At, to (1) Consd. Mocaioli v. Fonesire (1892), 
67 L. T. 602 ; Ijain.sou laioiimalio Tube Co. v. PhllllpB 
(1904), 91 Ji. T. 363, Apld. Hooper & Ashby v. Willis 
(1903K 93 L. T. 236. Consd. Millers v. Stcodmaii (1915), 
84 1j. J. K. H. 2057. Befd. Maxim Nordonfelt Guns & 
Ammunition Co. r. Nordonfelt, (1893] 1 Ch. 030 ; Haynes 
•r. Doman, [ 1 899 ) 2 Ch. J 3. As to (2) Apld. Carlbonum Co. 
V. Le CVuieh (1913), 109 L. T. 385. Consd. Millers r. Stoed- 
man (1915), 84 L. J. K. B. 2057. 

270. Limit of time.] — Proctor v, Sargent, No. 
172, ante. 

271. — .1^ Tadlis V. Tallis, No. 240, ante, 

272. .J — AiibTKN V. Boys, No. 822, post 

273. ,J- Davies v. Davies, No. 400, post. 

274 — .|— Trk(H) V. Hunt, No. 41, ante. 

275. - -.j Sir W . C. Dk.no S. Co., Ltd. v. 
Andrj.avs, No. 101, ante. 

276. Agreement of service relating to pro- 

fession.]— -By an agreement dated Aug. 17, 1912, 
made betwt‘en pltf., a solr. praetising at Tam- 
worth, Sc d(‘ft., wiio was employed by pltf. from 
1890 to 1914 suecesshtdy as junior clerk, articled 
clerk, & managing clerk, dtdt. undertook to serve 
pltf. as managing cliTk foi' three year.s, Sc expressly 
agreed wdth pltf. tliat he would not, on the expira- 
tion or sooner dt'ti'rrnination of that term, either 
alone, or jointly vilh any other iierson or j)ersons, 
directly or indirectly, “ be engaged or manage or 
eoneernf'd in the oBiee, j)rofe.ssion, or bu.sine.ss of 
a soli'., within a radiu.s of seven Tniles of the Town 
Hall of Tamworth,” except in respect to a par- 
ticular liusiness i Ip'rcin inentionc'd. After tJie 
termination of deft.’s employment under the 
agreement deft, in 1919 intentionally committed a 
breach of tlie rcArii'tive covenant in order to test 
the validity of tlie roslriction ; — Held : tlie cove- 
nant, though unlimited in point of time, did not in 
the circumstances exceed what was r('a.sonably 
requirecl for tin* protection of t ho covi'iiantee A was 
not against the jiublic interest.— b'rrcH v. Dewes, 
[1921] 2 A, 1.7S ; 90 L. ,T. Ch. 430 ; 125 L. T. 
744 ; 37 T. L. B. 784 ; (15 Sol. .Jo. (>2(>, ID L. ; affg. 
8. C. sub nom. Dewes v. Fitch, (19201 2 Ch. 159, 
C. A. 

.<4 nuo/afior? a Consd. Atlwood r. Lament, [1920] 2 
K. B. 146, Distd. Bowler r. LovoKiove, (1921] I Ch. 642. 
Apm. Speno. V. Moreaiitllo Bank of India (1921 ), 37 T. L. 11. 

277. Limit of space.]— -Bond re.straining the 
obligor from carrying on his trade in a jiarticular 
place & for a limited lime A upon valuable con- 
sideration is good. — CoLMER V. Clark (1734), 7 
Mod. Rep. 230 ; Kidg. temp. TI. 135 ; 87 K. R. 
1209 ; sub now. Clerke v. Comer, Cunn. 51 ; 
Ijee temp. Hard. 53 ; snb yiom. Clerk r. Crow, 

2 Barn. K. B. 403. 

Annotation : — Rcfd. Maxim Nord<*nfelt Guns & Ammunition 
Co. V. Nordenfelt, fl893] 1 Ch. 630. 

278. .] Ward v. Byrne, No. 183, a 7 ile. 

279. - ,j — Tallis v. Tallis, No. 240, ante, 

280. ' - .| - Austen r. Boys, No. 822, post. 

281. . 1 — Davies v. Davies, No. 406, post. 

282. - — .] A covenant by a clerk & traveller 
Mdth a firm of brewers that he would not, during 
his service, or within two years afterwards, either 
directly or indirectly, sell, procure orders for, or 
recommend, or be in anywise concerned or engaged 
in the sale or recommendation, either on his own 
account or for any other person, public co. or 


corpn., of any Burton ale or porter brewed at- 
Burton, or offered for sale as such, other than the 
ale, beer, or porter brewed by jiltfs. : — Held : 

(1) void as unnecessarily extensive. 

1'here has been a natural inclination of the cts. 
to bring within reasonable limits the doctrine as 
to these covenants laid down in the earlier cases, 
but it has generally been considered in the later 
as well as in the earlier cases that a covenant not 
to carry on a lawful trade, unlimited as to space, is 
on the face of it void (Wickens, V.-O.). 

(2) Pltfs.’ case fails, but as deft, has, according 
to my view, deliberately done the express thing he 
bound himself not to do, & escapes the conse- 
quences on technical grounds, 1 sliall dismiss the 
bill, including the motion without costs (Wickens, 
V\-C.). — Allsopp V. WiiKATCROPT (1872), L. R. 15 
Eq. 59 ; 42 L. ,1. Ch. 12 ; 27 L. T. 872 ; 37 .7. V. 
180 ; 21 W. R. 102. 

A7inoiations : — As to (1) Consd. Hagg r. Dark-y (1878), 47 
L. J. (T'lj. 567. Dbtd. Kouhillon v. Houhillon (1880), It 
C4i. D. 351. Consd. Du vies r. Davien (1887). .16 Ch. D. 
359 ; Maxim NoidoiifcK Gun« A: Ammunition Co. r. 
Nordriifi'lt, 11893] 1 (4i. 630. Refd. Millb t'. Dunham 
(1891), 61 L. T. 712. 

283. - — Trego v. Hunt, No. 44, ante. 

284. - - HoBINSON (Wll.LlAM) & Co., liTD. 

V. IIEITIGI, No. 500, posL 

285. - . Underwood (F.) A Son, Ltd. v. 

Barker, No. 777, post. 

286. - - Where employer’s business world- 
! wide.]- -Bopeways, Ltd. r. IIovj.e, No. S02 , ])ost. 

General & partial restraints .] — See Sub-sect. 3, 
post. 

(c) Interests of Parties. 

287. Restraint limited to protection of cove- 
nantee.]— Horner V. Craves, N(l 181, ayde. 

288. — .J M ALLAN V. May, No. 258, ayde. 

289. - Tallis p. Tallis, No. 210, ante. 

290. - .| WOLME.RSHAUSEN C. t)’('(>NNOR, 
No. 520, post. 

291. — J -Bousillon V. Boesili.on, No. 
138, ayiic. 

292. .] — Mii.ls V. Dunham, No. 041, post. 

293. .] -Badtsche Aniltn und Soda 

I^abrtk V. .S(moi'T, Segner Sc I'o., No. 209, ante. 

294. . 'Prego r. Hunt, No. 41, ayde. 

295. - -DuiiowsKi A Sons v. Goldstein, 
No. 438, pos7. 

296. Stride v. Martin, No. 095, jyost. 

297. .^--A covenant, negative in its terms, 

prohibiting a servant duiing the tcuni of his 
emj>lo>’Trient from being eonrerned in any busineRs 
other than tliat of his empkiyer, is not enforceaiilt' 
by way of injunction, at any j-ati' wlieri' the pro- 
hibition is not restricted to a ooin])eling business. 

A trav(41er for pltfs., a lirm of wim' merchants, 
agreed to denote tiic whole of his attention Sc time 
to th(‘ business of pltfs., Sc not directly or indirectly 
to engage or employ himself in any other business, 
or transact any business with any person or 
persons than pltf. for a term of ten years. The 
traveller having left pltfs.’ employ & entered that 
of another firm, pltfs. moved f<ir an injunction to 
restrain him from engaging in any otlier business, Sc 
from acting as a traveller for any other Arm of wine 
merchants during the teiTn of ten years : — Held : 
the negative stipulations in this contract M^ere 
unreasonable ct ought not to be enforced, Sc the 
application must therefore b(* refused. 

(2) To enforce such a general negative stqiida- 
tion as I find here would be in my opinion a danger- 
ous extension, for here the stipulation extends to 
business of any kind, while the negative .stipula- 


Richardhon (1877), 3 V. L. R. (B.) 
267.— AUS. 


dealing with his former customers & 
others, within a reasonable area, for 


I an unlimited time. Is not an unreason- I 
I able restraint of trade. — Goss v. | 
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tions enforced in the prior cases . . . wen; confined 
to special services. Vor these reasons I refuse the 
motion, but lookin^^ at the conduct of deft., 1 do 
so without costs (Homer, .1.). Eiirman v. Hau- 
TIIOLOMEW, 118981 1 ('ll. H7J ; (>7 L. .1. ('li. 819; 
78 Ji. T. 040 ; 40 \V. H. .'‘lOO ; 11 T, T;. H. 804 ; 
Sol. .lo. 449. 

Annotation)^ to (1) Polld. IRifiiriHoii r. Jlcnor (189H), 

(57 Jj. .1. ('ll. (ill. {S<i ij. .J. (Jli. 7). (il.'i.) Apld. Cliaii- 
iiiaii r. W*'Kt< tby r)K Sol. .Jo. .00 ; -u-]k41 

JJurtrlai- A' Firo Alarm Co. r. FMor, [lii2(J| Cli. I>(i9. 

298. ^ (JndkrvvooJ) cV Son, JjTD. r. 

liAitKER, No. 777, post. 

299. - -.j Dowokn Poor, I/ri). c. 1»ook, 
No. 247, atih’. 

300. .| --J.i.\MHON Pneumatic Timu Po. v. 
1^HJLL11\S, No. 248, «a/c. 

301. ^ - .J So lon^^ as th(‘ l esti aint is not more 
than is necessary fur tli(' pi-otection of the cove- 
nant (‘(‘ th(‘ covenant is not uni easonahh' N must 
})t* puforced (Nkvilri-:, ,1.).— Dottriixjr Hrotjikrs, 
J/n>. ('KOOK (1907), 28 T. J^. H. 014. 

302. • --.j Lfktiiam (Henry) N Sijns, 1/rn. 

.lo]iNvroNi-:-\VHriT:, No. 084, post. 

303. .j Bromley v. Smith, No. 477, post. 

304. .] Siii W. P. J.ENo N Po., Lti>. V. 
Andrews, No. 10I,c///c. 

305. .J- A skijiper contracted to devote the 
whole of his titue, attent ion, ability A eru'r^ies to 
the i)ei‘fo]‘mance of liis duties as skijijua- in a 
traw’lei’, t lie ]>ro})erty of his (Tn]doyers A not to 
^i\e his tinit' to any other business or occuiiation : 
— Uild: an injunction could not be tjrantial to 
restrain him from obtainin;^^ oHkm' emjilo^immt, as 
tliat would ])i act ii'nll ) amount to enforcing.? a 
‘specific pe]4'ormanc<‘ of tla* cont ract . - ( 'ii.apm.vn 
('. \\l'>TEKnv (1918), 58 Sol. ,lo. 50. 

t nnofaioot : Apld. Jni.\ a Oi'll Hmsdai A lac Mann Co. 
r. Fish r, [19‘_h>| Ch. (i(M). 

306. ~.J Pit f. was a dii-ectoi- of a <*o. w'hich 

was eUE^a^ed in sidling land in Panada. Hedts. 
WTT(‘ the pi’oprietors of a weidJy newspaper m 
whiidi th('> h<dd themselvi's out as giving liom'st 
advic(‘ to inttmding jiurchasers of Panadian 
land. Pltf. agreed wdth (lefts., wdio owed him 
1*1,190, that if thev paid him £750 by c<*rtain in- 
slalnu'nls A obstu’V(*d the tfU'ins of the agrtHunent 
in all res])(‘ct he would acc(‘j)t £750 in full satis- 
faction of th(Mi‘ d(‘bt , but that on hris'udi of an) of 
the tiTius the wdiole £1,490, h'ss any .sums jiaid on 
account, should immediately become due A Jiay- 
able. One of the t<‘riris wais that (lefts, should not 
liublish in any p(‘i-iodical published by them any 
(‘(juuneut u]>on ])ltf.’s land co., its diiectors, 
busiiif'ss oi- land, oi’ upon any co. with which defts. 
had notice* that the land co. was connected or 
<'onc(*rned. 1 'i)on a subsequent breach of this term 
b) (lefts., })ltf. lirought this action und(‘r the agree- 
UKUit t(^ recover the balance of the wlioh* £1,190 : — 
//c/d ; th<" agr(*ement w’as unenforceable, ladng 
vitiatial by the term in question iiixui two grounds, 
nanudy (a) that tlie term wuis in restraint of trade 
A was wider than w'as reasonably^ necessai'y for 
thi' protection of pltf., A (h) the term was void as 
l>cing against public ])olicy, inasmuch as it was not 
consistent wdth the jiro])er conduct of the new!^- 
pajier in the public interest. — Nev ilt.e v. 1)(.)M1NIon 
<»F Panada News Po., Ltd., [1915J 8 K. JL ,55(1 ; 
^4 L. ,1. K. B. 2105 ; 118 L. T. 979 ; 81 T. L. H. 
r>42, (\ A. 

flotations : — Reid. Naylor, Benzon r. Kruiaischo Tndusfrit* 
OesollHchnft. [19181 1 K. B. .1:11 • Pratt r. British Medi(ml 
^ ^“^4 : Kemp r. Glasgow Corpn., 

H.itOl A. (TI. 830. 

307. .] — IlERBEIlT Mdrrih, Ltd. r. 

Saxelby, No. 154, ayiic, 

308. - .J -ITorwooi) V. Millar’s Timber A 
IhADiNQ (^o., Ltd., No. 127, atiic. 


309. .j — A co-operative society, registered 

under the Industrial A; Provident Societies Act, 
1898 (c. 89), carried on the business of manu- 
facturing for sale ch(H\sc & butter from milk 
sujiplied by c(*rtain of its imunbers. By its 
aTruuid<*d rul(*.s the socitdy bound its<df to take all 
milk prodiKR-d by members’ cows kept on any 
lands wdthin a detined area, comprising some (dghty 
towuisliips, at th(‘ euricmt jirice tix(‘d by the eom- 
luittiR*, A rule d (2) prov ideal tliat ikj rnendjer 
having milk to sedl, Ha* jiroduet- of cows ke pt w ilhin 
the dedined ar<“a, should, without the jirevious 
cou.seni of the committee, .s(dl any such milk to 
any creaiiKuy other than the creamery of the 
.s()(dety, or to any co,, society (jr person wiio sold 
milk oi- manufaci ured hutl(‘r for sal«*. Pneh-r 
rule 1(> a member whose shares had been trans- 
ferred oi- (‘aneadled thereupon c(*aseei to b(* a 
niembei-, jiul a member was not otla^rwisi* (uitilled 
to withdraw from tin* society. Hide 21 ree^uired 
the consent of tin* eommittee' to any transfe r of 
shales, but the committee were not bound to assign 
any riRison foj* tiieir refu.sal. I’lie* rules contain(*d 
an ai’bn. clause' prov'iding for Ha* redere uce* of all 
disi>utes between the society A its members to 
the Irish Agrieultiiral Organisation Socady, w’hose* 
award was to be final. In an action l>y a member 
impeaching Ha* valielity of tla* luh’S : — //c/e/: 
rule (i (2) read in comhination with ruk'S 1(1 A 21, 
imposed uj)on membei's a greati'i’ n'straint than 
was reasonably r<*(piire‘el for the prote(.tion of tla' 
society, A was illegal as in restraint of trade A 
ultra vtrrs Hie soeii ty. — McEllisTKIM v. Hally- 
MAe’ELLie.DTT Po-< tPKH AT1\ I '. AeJRKFLTrRAL A 
Dairy Socilty. [1919] A. P. 518 ; 88 ]>. ,1. i\ P. 
.59 ; 120 L, T. 018 ; 85 T. L. H. 851, 11. L. 
Aitiioitsiious • Reid. Itr C^uiiui Y Xationul C’uthalio Be'nclit 

\ I’litift S(K'K't> h Aibitrata.li, 119‘Jil ‘J('b. 318 ; Biciciulp 

A Distiirt Agi'icnltural Sor. r. Agricultural Wholesale 

Soc., 11927 1 A. ('. 7(5. 

310. • - .J — Pllfs. cairie'd on a large busiiKASs, 

ext (aiding oveT Ha* whole of the L' nited Kingdom, 
in the* manufactui'<‘ A sale of B. H. (k road reinforce- 
ments. In 1918 deft . S. A his partners, wdio earned 
on a snnall business foi' the sale, not manufacture, 
of loop road reiiiforcemeiils ove'r a limited area of 
the I iiited Kingdom, sold theii' business to jiltfs.. 
A jointly A severally eovv'nanted for a certain 
periled iie‘ither directly nor indirectly to carr) on or 
manage or be coneerned or inteuested in “ or act as 
.s(*rvant of any })eus<)n cone i'i ned or iiitere'stod in ” 
the busint*ss of the “ manufacture or ” sale of road 
reinforc(Tru‘nt.s in au\- ]>art of the P nited Kingdom. 
J k'ft. S. having receuitly entc're'd the* empluvmeut of 
a road rednfeu’cement co., pltfs. sued on tlu* cove- 
nant JJild : the servant danse was too vvid(* in 
se“ 0 ]>e ; c.e/., it would have prevented S. from be- 
coming Hie servant of any trust co. that lii'ld shares 
in any re.»ad reinforcement co. ; the servant clause 
being part of the main purpe^rt A suh.stance of the 
one entire covenant could not be severed, though 
the words “ manufacture or ” being meredy suVqect- 
matte*r might h(* severed ; assumiug severance was 
allowed, A assuming that S. had broken the rest of 
the- covTUiant, which on its construction was ex- 
tremeh douldful, A as to which no breach was 
assigiit'd in the pleadings, the covenant was still 
too wdde ill area for the protection of the goodvviU 
of the small business sold. In considering the 
reasonableness of n covenant in restraint of trade 
entered into by a v'cndor on the sale of a business, 
the ct. must merely consider whether it was 
reasonably necessary for the protection of the 
purchaaer‘in resiioct of the particular business sold. 
The purchaser’s existing busine'sses are not the 
legitimate subject of this prefect am, A their nature 
A extent must be disregarded.- British Hetn- 
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S(’ct. 2 . — Validity of atjrcrmcnis : Siih-scct. 2, C. {c), 
j d) (V (r) , <£’ 1). ; fodi-iicct. 2, A.] 

FOTiC'ED ('<)N(RETE FiNElIs’KElvlNd (’<)., J.Tl). V. 
SciJELFF, Lli‘21J 2 (^]1. 562 ; 91 J.. J. Vh. lid ; ]2() 
J.. T. 220. 

A n notation -Distd. Putpinan v. Taylor, 11927] 1 K. 11. O.'IT. 

311. Effect on distinction between general 

& partial restraints.] ~N(jkj)enfei.t v. AIaxijm 
Norffnfet.t Uun.s cV Ammunition (N)., 129, 

aide. 

312. Business consisting of several depart- 
ments.] (V)NTTNFNTAT. TYRF A ItUOBFH ((OiKAT 

Britain) Co., Btd. r. Heath, No. 188, posi. 

313. Agreement against soliciting any 

customers -Past or future.] Konski r. J*eet, No. 
•197, post. 

314. Interests of both parties to be considered.]-— 
Tivoli, Man(tiesti':h, J/ro, i\ (Volley, No. 142, 
a ate. 

315. .]- AIason V. Bhovident ('lotihno 

vV SiO'PLV Co., J/ri)., No. 112, aide. 

316. — .] —At'JAVooi) e. LAMf)NT, No. 121, 

Unreasonable protection of covenantee contrary 

to public policy. 1 — See Nos, 258, 259, ante. 

{d) ('ireaaiMaaces at Time of Covenant. 

317. General rule.] BAorsciiE Anilin end 
Soj)\ FAiunrc v. Schott, Seonek* A No. 209, 
ante. 

318. .] -Dovvhen a Book, Ltd. r. 1*ook, 

No. 217, ante. | 

319. .j— liAMSON IVVEEMATIC TeHE ('O. 

Bhit.lips, No. 2 12, ante. 

320. .] — Boijkku^ez V. Speyer Br'others, 

No, 145. aide. 

321. Covenant valid when made - Whether 
validity affected by subsequent events.] —(1) 1 pon 
a (‘ontract for tii(‘ sal<* of a lL*as<* A tlio goodwill 
of tho biisim'.ss of a bankf'r, tlio assignor agtvod 
that Jio would not, during llio tt-riu a.ssigiual, 
solicit th{‘ custoni of or knowingly supply broad 
(U‘ Hour to any of llic customers tlien d(‘alirig <»f f b<' 
said premises, without. t)»e cons('nt of ])llf., under 
a c(M tain penalt y : —Held : not void as an uni‘(‘a,son' 
able resti-aint of trade. 

'The first jiarl of t Ik* agr(‘ement —that deft , would 
not. directly or indij-ectly set. up or cai'ry on dining 
the term the business of a bak('r, wdtJdn one mile I 
of the premises disX)oS(*d of — is a<lmilted to be 
good (Tinhai., <\.t.). 

(2) If the contr.ict is a reasonable one at 1 1n* tiim* 
it is entc'i'ed into, we are not bound to look out for 
irnj>robabIe A exti*avagant cont ingeneies in order 
to make it \'oid (dhxDAi., C.J.). Kannie v. 
Irvine (Is 14), 7 Man. A C. 909 ; 8 Seott, N. K. 
071 ; 14 L. J. ('. B. 19 ; 1 L, T. O. S. 122 a ; 8 
.7ur. 1051 ; 125 B. It. 292. 

Ayinotationff : — to (1) Consd. TUiIiu-h r. fu-arv (IHST), 3.» 
Oh. I). I.")!, Refd. Elvrs r. CroflH (Is.'jO), 10 C. R. 241. 

As to (2) Apld. XerdctifcK r. Muxiiii Noidciift-lt (lun*, A 
Amiiiuiiil Jail Co., [1S9J] A. ('. ; Ha\n»‘H r, Hoiuaii. 

11899] 2 (31i. 1:L Gauralli/, Mentd. j)ni)]juJii, j 1 891 J 

1 Cli. 57(5. 

322. — .j- If tlie, covenant is liinding to 

its full extent when madi*, it.s signirR-ation cannot 
be varied by any sub.seiiuent. occuri-ence (Taj.- 
FOURD, .f.).- Elves v. Croits (1859), 10 C. B. 
241 ; 19 L. J. C. B. 285 ; 14 .lur. 855 ; 128 E. U. 

98 ; sub nom. Crofts v. Eja'es, 15 li. 'T. O. S. .'192. 
Annotations : -Apld. Jacoby v. Wliilinorc llHKl), 49 I.. T. 

:v,io. Consd. TownKcnd v. .Tarmaa, []9(M»| 2 Ch. G9H 
Refd. WrifThl V. Cliappcll (1 899), 20 L. T. :j(;9 : DavicH r, 
Davies fl887), 90 W. R. 80 ; Eorniby c. HarJ^cr, [1909] 

2 Ch. .099. 

323. — .j — A covenant, by a liceiic<‘c for 

tlie residing of a t(*rm of fourteen years, of ])atent 
improvements in machinery for slubbing libroms 
substances, not to make or vend any slubbing 


frames whatever without the invention applied 
to them, i.s not void as a covenant in restraint of 
trade. To an action for breacli of sueh covenant, 
deft/, jileaded that lu‘ was at all timi's n-ady tVe 
wdJling, A ofTi'i’ed to use, cxercisi*, A put the inven- 
tion in ]»ractice, botli in the making A vmiding 
slubliing frami‘S with the invention a.ttacb(‘d, A 
used Ids bi*st/ endeavours to induci* manufacturers 
A others to cmjiloy him to mak(' A to purcha.se A 
apj)ly tin* same from him; iKwerthele.ss, tlie 
iiivt*iition A frames to wJdcli the jiiv(‘ntion wuis 
ax»i)lied, was A were of so lit,tl(‘ value A utility, A 
were .so did(‘ctive A w'ortlile.ss, tliat- without, deft .’s 
(h'fault he was at. all times during th<‘ continuance 
of the lict'nce unahh* to induee any ptu-soii .so t.o 
employ idm, A was by reason t.l»(*reof ])i'event(Ml 
from using, extu*cising or jmtling in ])i*actice the 
licenc(‘, A the invi'iition A licence beeame A. w'(*re 
useless to deft., A tlie Jicimce w'as of no use, bmieOt 
or elTect, w herefon* deft, made A vended slubbing 
frames witliout the invention applied to t}i(*ni : — 
Jfeld : t Ik* ])lea was no auswi'i* to the action. 

It would ])(' a vc'iy mischi(*vous de(*isi()n if we 
W(‘rc to hold tliat a contract, which it may lx* }»re- 
smued was r<*a.sonabJe at the tinu‘ it was (‘ntcrinl 
into, might be construed as a contract in r(‘straint 
of tiade Ixcausi* sometldng more useful tlian the 
subj<‘ct. matter of it Jias h(*en in\'ent.e<l, or tlu* 
hahits of society Jia\e changed (Bdi.lcxTv. C.B.). — 
.foNEs TjEEs (1850), 1 IJ. A N. ISi) ; 2<) Tj. J. J')\. 

I 9 ; 2 Jur. X. S. Jib"). 

I .t nnotations : Consd. Maxim Nonlciifcll (Hins A Ammuiii- 
lion (•<*. r. Nor(]<*iifc')l. (18i»91 I (9i. (PKI. Refd. Rousillon 
r. JemsUloj) (1 889). J 4 ('ii. D. 9.7! ; J >a \ u*,s r. Da^'K'h ( 1 887 ), 
99 C’li. Jc 999 ; MmicJu i r. C'ubitl (1997 ), 21 H. J’. ( 191. 

324. — — NoRHENFEJ/r Maxim 

NoRDENEELT CENS a AMMUNmON (\»., .Vo. J29, 
ante. 

325. -- - . (1) ''Phe b(‘ne[it of a ]iartner's 

covenant, not to carry on a similar bn.siness to tliat. 
of the pai’tnershi]) during a li.xed p(*riod from the 
commencement t hei i'of ])ass(*s by an assignuK*nt. 
of th(* goodwill of tlie ]>art ru'rshi}). 

(2) if one man, ajiart from any busin(‘ss, takes 
a covenant in gross from another man that, be will 
not trade at all, that is siupily o]>])r(‘SHi ve. Ifedoi^s 
not I’ecpiire it. to ])i*ote( t his own intei*(*st, b(n*ause 
Ik* has no interest to ])rot(‘ct. It. is thi'i-ehuv only 
as inchhmt to the husini*ss tliat tie* covt*nant. ('an 
in its origin Jia\(‘ J»*gal \alidity, a,lt.}K)ugh ... it 
may v(*ry well continue to liavt* validity aft(*r the 
original business lias ceas(‘d, b(*cause ex jmst facto 
occurr(*nc<*s do not- iK*e(*s.sai‘il>' iuvalidaB* a cove- 
nant good in its inef*])tion (P^arwell, .1.). 

(2) 'Idle ct, no doubt (pialifi(*s IJk* right which is 
gi\en urider an assignuu'nt/ of goodwill when Hk* 
actual use of th<‘ nam(‘ is not sjxcified l)y limiting 
the us(*r of tlu* name to whieli tin* goodwull is 
annex(*d ,so as not to imjiose a. ]K*rsonal liability 
upon th(* assignors (Farwell, .1.). — 'J'ow’NsEND v. 
.Jarman, 11999] 2 (4i. 098 ; t>9 E. ,1. (4i. 822 ; 82 
E. T. 20() ; 49 W. Jt. 158 ; 17 li. Ih ('. 019. 
Annolntions : ^is to (1) Reid. Lrciham r. .lolmHlonc-W'bilc. 
[1907] 1 C9). 922: Dck(‘h r. Filch, 11920] 2 ('ll. IMb 
Gfnrrullu, Mentd, J'«>nn*r()>' r. .Scale (1900), 29 'T. L- ly 
170; jloussod, Valudeii r. Marcliaiil (1907), 21 J.- R- 

1 J 1. 

(c) Populous ness of D'lslrict. 

326. General rule.] —l)(*clarat ion, in assmnpsit, 
that, before A at t lui time of iht* promise, pltf. was 
a druggist, A liad taken deft, into his servict^ R.8 
assi.stant, at an annual salary, on condition, among 
fithor things, tliat deft, sliouhl ent(*r into A p(*rf()rni 
the agreement after-mentioned; that d(‘ft., in 
con.si(l oral ion of tlie i>romis(*s, A in perffinnanee 
of the condition, by an agreement, r(‘citing as 
above, agrt'cd w it.li pitf. that, if deft, should at. any 
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lime thercsaftor exercis(i Dio irado or busimssK of 
a chomisi & in tho town of T., or within 

thro(‘ inilos theroof, dofi. Hlioiild pay pltf. £500 as 
liquidati^d darnaj^^oH. Alh'jjjation of mutual jh’o- 
misoH to perform tJio jLprf'onuint ; & that deft. 

ox(“r(iH(*d the trade witliin Dreach, non- 

payment of £500. V('rdict for ]>Itf., on non. 
assutnpsil :-~/f chi : (J) that there was a legal 

conskleration for the eontraet ; (2) the ct. oould not 
ent(‘r into the (pic^stion, wludlier the- consideration 
was equal in value to the reslrairit agreed to by 
deft. ; (5) the restraint wvis not shown to be 

uiir<‘asonabl(! or oppi'iissiva^ by the cireumstanci; 
iiiat if.s duration was not limitiid to tlie life of jiltf., 
or to the time during W'hieh he should ea.rry on the 
business. Judgment for ])ltf. 

If it is not um‘{‘asonable, as undoubtially it is 
not, to jirevent a servant fi'orn entering into the 
saiiK' ti’a,de in the sanu' town in which his master 
livc'S, so long as Die master carries on the tra<le 
Dieii*, we cannot, think it unreasonable that the 
ii'straint should be carrii-d fuiDnu* ilV should be 
allowf'd to continue, if the m.asler sells the trade or 
liequeatbs it or it Ixsomes the ])ro})erty of his 
]iersonal j-eju’esmitat i ve ; that is . . . it. does not 
ajijiear to us unri'asonabli* that the resDhdion 
sliould go so far as to . . . seeure the enjoyment- 
of th(‘ sam(‘ trade to his purchaser or legatee or 
cxoi*. (TiNl)Al., (t.l.). 

(1) WJu'ri; the (}U(‘stion turns upon the r<*ason- 
abli'iiess or unreasonabhmess of the resti-ietion . . . 
the answej* may di'pend u))on various circum- 
stances . . . such as . . . the jiopulousness of the 
neigldionihood (TiNinU., (’..1.).- 1 riTCHCocK r. 
Doiviut (ISJT), <* Ad, A ID, l.'tS ; 1 N(‘V. A D. K. D. 
7(H) ; 2 liar. A AY. Kil ; b 1., .1. Ex. 2<H) ; 1 J. P. 
21.7 ; 1 12 E. It. 1()7, K\. Eh. 

.1 II iipiis : - (.s‘ to (2; Apld. Lcik'iitoM r. Wah^ nS.'JS), .‘5 

IM. A r. Scott ( istCo, I . M. iV W . (r.7 ; 

Sa inter v. l‘Vr).,aihim ( 1 S lit), 7 E. li. 7 I H ; (Jnn < 1\ c. Harnani 
(l-'^Tl), li. IS fa], .')1S, Con.sd. Coopt r r. St.uHiKalt' 

( I s!) I ). (;;5 n. J. (p I’, (I 70 . Refd. I’rta tor r. Sari^cnl 
(ISKJ), 2 .M;in. tV C. 20 ; (iivcii v. Cii.-c (IM:o. 1 .'i M. vS: W. 

I;. c. Welch iC Yills (is.,;}). 17 Jur. lao;. js 
to (:0 Cousd. -Muinfonl v. (Milling (ls>'J), 7 (h H. X. S. 

: 1'., isles c. joiss. H'.n ti 1 c'h. nis. Refd. Atchcr r. 
iMar.sli (is;}7), (} a< 1. A Ml. tCitt ; I’ciubcrlon v, Vauirhaii 
(IS 17), II .lur. HI : Hastings r. Wliitlcy Kxch. 

hll ; lOlvi'^ r. (’roft.s (IS, 'it)), H) 11. 211 : Ihni.slllon r. 
Housillon { 1 SsO ), 1 1 ( Hi. J ). ;i , 1 ; 1 tail isch<* Anilin iind .s<Mla 
Malirik i\ Schott, Segucr, Iish21 .'t Ch. -117 ; Mocnicti r. 
l-VncsiK- (18112). (H .r, Cn. 7:17 ; Hogers ?•. M.Hldocks. 
llsi)2| :! (Hi. ;;i() : Ilavm's r. Donian, (HIHII 2 (Hi. Hi: 
IHiillips V. Stevens (l.StlH), H) H’. J,. j:. :J2:> ; I ixleiwood 
r. Haikei', (IHIHI] 1 (Hi. .’UH) ; H’ownsend r. Jaiinan (IIHHI), 
(ill Ji. .1. Cli. 821} ; MeMlll.strim r. Halh iiiacelligot t Co-(tp. 
Agiieultural X Hairy Soe.. [Illl'll A. C. hlS: Fitch 
r. He\\es. 1111211 2 A. ( ’. If.S. H.s- to (1) Refd. Waol r. 
H.'oie (|s:51»), M. A \\ . ,HS ; .V\ery e. I.angft.rd (Is.'. H, 
Kaj, dC,;} ; Hemiy r. Henderson ( I 11 l-At-h. HM; 

Aordenf(.‘lt r. Maxim North nfelt <nins X Ammunit ion ( 'o.. 

I I Mill A. C. Urnn-aUit, Refd. Malian r. .Max ilSi:t), 

F. .1, Fx. :57(i; 'I’allis e. Tallis (1S:.:H, 1 K. H. .HIH ; 
Hilton J". lOekt'rsh-y (18.'', ,7), (’, J'h A H. -17 ; Meieer r. living 
■’^’■4 i ,Iuetd»v r. \\ hilinoix‘ (18811). 411 
.1^, 1 . HH.) ; Haviisr. Davit's ( 1 s87). :U» (Hi. H. H.'.ii ; Ma.stm 
’A 4roxid.-nt (Holliing X: Snpplx (’o.. IlHHl] A. (\ 721 ; 
llhFJJ \ ’ **‘*''’^ “ ’ Ettdriguez r. Speyer, 

327. - .j Maluvn V. May, No. 25S, ante. 

D. Sale of CioodicUl. 

328. Distinguished from covenants between em- 
ployer & employee. 1 -NouDFXFFkT v. Maxim 
^(MH) i-:NFKj/r tiuNs A Ammunition (\>., No. 130, 
ante. 


329. .J — IIni)Ehw'(x>u (E.) A .Sox, Ltd. v. 

Bauker, No. 777, post. 

330 . — .] — TFeubert Mojtfus, Ltd. v. 
tSAXEidiY, No. 154, (odc. 

331. .J — Attwooh v. Kvmont, No. Pil, 

ante. 

332. Plaintiff & defendant having same names., 
— Smehlky’h I/ri). V. ,Smkhlicy (iOlS), [ 1021 ] 2 
Vh. 580, n. 

Amutfaiioii : — Refd. British Conerele Co. v. SehcllT, 11112 1 ! 
2 Ch. 563. 


,SUI1-SKUT. 3.— CijCNiaiAL AND PARTIAL 1 tEsTRA I NTS. 
A. General Restrain is. 

333. General rule Not valid.j — Coj.ikviE r. 
Bauheler, No. ()77, ]iost. 

334-. .] — UouERs V. Parrel (101.3), 

as n‘])ort(;d in 2 Bnlst. 130 ; 80 E. It. 1012. 

A n notations : Refd. Mit( In 1 r. Leynolds (1711), ] 1'. Win-. 
181 ; Maxim Ntii'tlenft It Cmis X Amimmititm Co. r. 
Ntirdenfell, H8ii:}J I (Hi. (HO. 

335. - -Broad c. .Iollvue, No. 300. 

post. 

336. • - — .i-Prucnell v. (mi.^se (lOis). 

Alcyn. 07 ; S2 hh P. 010. 

Annoiatiuns : Refd. MiL tiel r, Hi'xnoltls (1711), 1 F. Win-i. 
isl ; Malian c. .Max (LM:;). 11 M. X W. C.',;}. 

337. .J Mitch EL r. Beynuld.'', No. 
50, ante. 

338. — (h'lmral ro.straiijt s of trade 

art* bad : ])articular restraints, (dtlier a.s to tiim* or 
})hu'c, arc good, if for a sullicient con.sidt'ratitui. 
If . . . Dicrc ])c a good con.sithu-ation givem t-o tlic 
jicissoii i*(‘.st rai ( hmI, a (‘ontract' or agrmimt'ui upon 
sucJi considci'at itm so restraining a jiarticuhir 
licr.son may lx* gtiod A valid in law, notwithstand- 
ing tin* gtmcral rule (Wdi.LE.*^, (’..f.). -( i CNMAKEHS, 
ET( . (Ma>H’i:r, ET('.) ('.Fell (1712), AVillcs, 3S1 ; 
125 E. K. 1227. 

^liinotations : CouSd. Y'aitl r. Bj riu (IS.l'.O, .') M. sN W. .7 1^. 
Apld. Malian r. May (IM-H. 11 M. X W. 653. Consd. 
Xiifdt uffli c. Maxim Ntinlenfelt (Litis X Ammunition ('o., 
IlShl] \. C. .7.5.7. Refd, Housillon r. Konsdlon (is^O), 

I 1 (’h. D. ii.71 ; .Mim'r.il W.iter Bottle Exchange X Tiadi* 
j’rtdeetiou Soe. r. Booth (l''X 7 )^ Tin \S . p,. 27 1 . 

339. . .Morris v. ('ul.nlvn, No. 5S0, 

post. 

340. . iloMER V. A'-hford, No. 250, 
ant<\ 

341. - .^- APAllen r. ('hurchill, No. 

707, }H>st. 

342. . WU’KEN.'s V. I'iVANS, No. 71, 
anti . 

343. . IJOHNEK r. (HtWE-*, Nu. ISI, 
anti . 

344. -\\'.\LLi-^ V. Day, No. 018, 

' post, 

345. . Bryson v. W'iiitliikad, No. 
3S0, post. 

346. lliNDE r. tJRAX, No. tvIO. 
post. 

347. - Pox'^iLLON v. Koc^ir.LoN. 

No. 1 38, ante. 

348. . -N'erxon r. Hali.am, No. 7tJ, 
! post. 

349. - . ~dFADi^>(HE Anilin und Sod \ 

EabRIK r. S(’H(>TT Skunek vY Co.. No. 200, ante 

350. - - .1 -Cnderwood (E.) xY S(.>n, 

]/iT>. e. Baih\I:h, No. 777, post. 


PART V. SECT. 2, SUB-SECT. 3.- , 

Tiwl Contract Act, s. 27.) 

obHorvi'd in the Kngli' 
of Tram partial X total rentrai 

(Hlh contraetH fallii 

"lUin, iiH terms void unlesH th(’y fi 


xxUhin its exceptions. Tin' was 

intended to pn*vent a partial as xxell 
as a total restraiul of tra<lc.'--Ni n Al l 
DcnARH r. Aimrr. Ai.i (181)2). I. 1,. IL 
11) Calc. 763.— IND. 

e. Kjrclnsi vc fi I m rctU i n (/ — Jl cth cr 
(jcncral restraint.]— Avpvi, A resp. 
entered Into an agreoinent xxheivl'.v 


appet. agreed to let to re*'P.\s such 
liioseopi' tllms as aidiet . xxuuld supplx 
from time to time, the selection of 
lllniH in appet. ’s diseretion. liesp, 
agrx'cd that h(' xxmild t>uly exliihit the 
tllins at. a certain plaet* X xxould not 
lend or sub-hliv them. X that he xxould 
not dining the eontinuanee of tlie 



38 Tkade and Trade Unions. 


Sect. 2. — Validity of agreements : Sab-sect. 8, A.j B., 
C. & D. Sect. 8: Suh -se et. 1.] 

351. .] — ItussKLL V. Amalgamated 

Society of Carpenters A Joiners, No. 251, ayiic. 

352. .] — (Jontinentai. Tyre A ]Ujb- 

BER (Great Britain) Vo., J/td. v. Heatjt, No. 488, 
post. 

353. — .] - ITorwood v. Millar’s 

Timber A Trading Co., Ltd., No. 127, ante. 

354. Restraint against entering into partnership 
— For life of covenantor.] — Wallis v. Day, No. 
018, post. 

355. Restraint beneficial to public.] — W ali.i^ v. 
Day, No. 618, post. 

356. .] - Davies v. Davies, No. 40(), jwst. 

357. .] — Underwood (E.) A Son, Ltd. v. 

Barker, No. 777, post. 

358. Nature of trade.] — Harms v. Parsons, No. 
779, post. 

359. Restraint reasonable.] — Leather Cloth 
C o. V. Lorsont, No. 147, ante. 

360. .j — UousiixoN V. Kottsillon, No. 138, 
ante. 

361. .j -Dow den N Book, Ltd. v. Poor, 

No. 247, ante. 

362. Restraint necessary for protection of cove- 
nantee.] — Pousillon V. PorsiLLON, No. 138, ante. 

363. — — . 1 — Davies v. Davhes, No. 400, post. 

364. .] Badische Anilin i^nd Soda 

Fabrik V. Schott Segner & ('o., No. 209, a)de. 

B. J^artial Ttcstraints. 

365. May be valld.]~BoGERs v. I’arrey (1013), 
as reported in, 2 Bulst. 130 ; 80 E. Jl. 1012. 
Annotations : — Refd. MitcLel r. llojnolds (1711), 1 P. Wnib. 

181 ; Maxim Nordonfelt Guiib tS. Ammunitiou Co. r. 
Nordcnfolt, [18U3] 1 Ch. 630. 

366. .] — A promise by a trader, not to keej> 
a sliop in a partieular place, in consideration that 
pltf. would purcha.se his old stock at prime cost, 
will support an a^snmp^ii ; but a promise wdiicb 
goes to a total restraint of trading, is void. — Broad 
V. .Tollyfe (1020), Cro. Jac. 590 ; 79 E. 11. 509 ; 
sub 7107(1. .Tot.lie r. liRuADS, 2 Roll. Hep. 201 ; 
sub no77i. JoLiFFE V. Brode, W. .Io, 13 ; sab no7n. 
Jelliet r. Broad, Noy, 98. 

.laao/anoiw Refd. Hiitohins r. J'layor (1663), O. TJrldfr. 
272 ; Manby v. Scot (1663), 1 Kob. 441 ; Tliompson r. 
Harvpy (1089). Comb. 121; Wiuton v. V iJkb (170.'>), 
2 Ld. Kaym. 1129 , Mitchol r. UevuoldH (1711), I P. Wms. 
181 ; HiU-hcock v. Coker (1837), 6 Ad. & El. 438 ; Malian 
r. May (1843), 11 M. N VV. 653 ; Maxim NoidrnfeU Guns 
& Ammanitioa Co. v. Nordenfolt, [1893] 1 Ch. 6.39. 

367. . — CoLMKR V. (Lark, No. 277, ayite. 

368. Mori; IS v. Colman, No. 580, jwst. 

369. — .] — Continental Tyre A Rubber 
(Great Britain) Co., Ltd. v. Hlath, No. 488, 
post. 

370. — — If sufficient consideration.] — Prugnell 
V. Go.sse (1018), Aleyn, 07 ; 82 E. R. 919. 

Annotcdions : -Refd. Mitchol r. Kouolds (1711), 1 P. Wms. 
181 ; Malian r. May (1843), 1 1 M. A W^ 653. 

371. — — Mitchel V. Reynolds, No. 

59, ayitc. 

372. — .| Chesman ?'. Nainby, No. 200, 
a7(ie. 

373. .J Gunm AKERS, etc. (Master, 

etc.) V. Fell, No. 838, ante. 

374. - .] - IIoRNER V. Graves, No. 181, 

ayiie. 

375. If reasonable.] -Horner r. Graves, 

No. 181 , ante. 


376. — — .] --Badische Anilin und Soda 

Fabrik v. Schott Segner A Go., No. 209, ayite. 

377. .] —Deft, was a member of pltf. 

society, which w\as formed to organise the 
marketing of home-grown hops by their sale 
through pllfs., A by a wTitten agi'eeinent deft, 
undertook to deliver to pltf.s. all hops grown or 
produced by liim in 1920 on ctn tain land consisting 
of sixty-three acres. Tiie agreement also provided 
that if deft, failed to deliver to pltfs. the hops 
grown on tliose lands or disposetl of them other- 
wdse than through pltfs. lie w'ould i)ay to ])ltfs. 
as A for liquidated damages the sum of £100 per 
acre or jiroportionately on a less acreage. 

During 1920 deft, leased the land in question to 
a CO. to be used for hop gardens only. \Mien that 
lease cummeneed the liop vines on tlie land had 
growTi to such an extent tliat the hops were formed 
A pickable, though unless there w-'as some urgency 
tliey wouUl not be pickt'd till a few days later. 
As those hops W'ere not delivered to pltfs. they 
claimed to recover as damages from deft. £0,300, 
being £100 per acre : Held : (1) as at the com- 

mencement of the It'asi* of the sixty-three acres 
granted by didt. tlic hops were in a pickable 
condition they liad beim grown or produced by 
him ; (2) the agreement b(‘tween pltfs. A deft, 

was not unreasonable as being in restraint of 
trade ; A (3) as a Imvich of the agreement might 
occasion serious damage which it might bo 
diilicull to value exactly or ascertain beforehand, 
the sum fixed by the juirties as a ])re-estimate of 
the damage, namely, £100 ])er acre, was not a 
penalty hut liipudal (*(i damages, which therefore 
Iiltfs. wT‘re entitled to r('eo\(*r. 

(1) 3’ln' cts. will A iew restraints of trade which 
are imposed b(*t\V(‘en e(]ual contracting parlies 
for tlie purpose of avoiding undue competition A 
carrying on trade williout excessive fluctualions A 
uncertaint i(‘s with mon^ favour than they will 
regard contracts betwcnui master A servant in 
unequal positions of bar'gainirig. English Hor 
Growers?’. Dehing, [1928] 2 K. B. 171 ; 97 Ti. .T. 
K. B. 509 ; 139 U. T. 70 ; U T. L. IL 4 13, G. A, 

378. & not Injurious to public.] — 

RUvSSELl r. Amal(! AM VTEi) Society of Gar- 
p1':nter.s a .loiNKiis, No. 251, ante. 

379. When restraint partial— Sufficient limit of 
space or time.i -Daviin Davie-, No. 400, post. 

Modern tests of validity .] — See Sect 2, sub-sect. 1 , 
ante. 

(\ Afp’eeyneyds tending to Monojxdy. 

See Part III., Sect. 2, sub-s(“et. 2, ante 

]). Other Cu.sf's, 

380. Whether agreement valid -Not to use trade 
secrets — Space unlimited — Time unlimited.] — 

(1) A trader may sell a s(*cret in his trade, A 
lestrain liimself geni’rally from tlio use of it. 

Although the policy of the law will not permit 
a general ricstraint of tradis yet a trader may sell a 
secret of business A rest rain liimself generally 
fnuri using tliat si’cret (Leach, \'.-(k). 

(2) Specific perf ormnnee decreed of an agree- 
ment to sell 1 he goodwill of a trade, A tdio exclusive 
u.se of a soeret in dyeing - HitYsoN v. Whitehead 
( 1822), 1 Sim. A St'. 74 ; 1 1.. .1. O. S. Gh. 42 ; 57 
E. IL 29. 

381. — .J — Leather Gloth 

Go. liORSONT, No. 117, ante. 


fioTii compel iug, after tlio lerm of lila 
engugouient Ih over, with hl8 former 
employer, Ih bad under Contract Act, 
H. 27. — BRAnMAruTiiA Tka Go., I^tu. 
?c ScAimi (1885), 1. L. R. 11 Calc. 
545.— IND. 


agreement accept, oxldbit, purebahe, or 
hire films from any person other than 
appet. ; — I/eld : the agreement not 
in general rcfetralnt of trade & It was 
enforceable at appet. 's instance by 
Interdict. — AimcAK Fitneb Trust, 


J/rj). r. UoiT-MAN, [1921] C. F. D. 18. — 

S. AF. 

PART V. SECT. 2, SUB-SECT. 3.--B. 

f. Ucstraird had .] — A contruid under 
which a person is partially restrained 
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382. .J — Ueft. entered the 

employment of pltfs., who employed secret pro- 
cesses, under an af^reement by which he was to 
acquire knowledp:c of their manufactures in 
accordance with their secn^l processes 6c to hold 
as confidential their secrets or secret processes 6c 
not at any time to communicate any of pltfs.’ 
formulae, processes, or machinery to any person, & 
not “ within the British Empire or the t’ontinent 
of Em ope for live years ” after leaving their 
employment directly or indirectly enter into or be 
engaged in the business of manufacturing or 
selling carbon papers <fe ribbons or in any business 
which for tho time being might be carried on by 
pltfs. 

After leaving pltfs.’ employment deft., who had 
obtained particulars of a secret machine of pltfs.* 
& formulae A of materials used by them, became 
manager to a co. which manufactured goods 
similar to those of pltfs. : —Held : on a motion for 
an interlocutory injunction in an action to enforce 
tlie agreement, d(d't. liad made an improper use of 
pltfs.’ secret formulae oi* processes of manufacture 
within the tirst branch of the agreement which did 
not extend to processi's in common use 6c to which 
considerations of time dc sjiaci^ did not apply, A 
his breach of that juirt of the covenant ought to 
b(' restrained. The covimaut restraining deft, 
from engaging for five years in any business which 
pltfs. might carry on w’ould be too wide, but was 
severable from the rest of the second part of the 
agreement. Tin' covimant in that jiart lieing 
qualified both as to time A space, tlie oxu^ of 
proving that it w^as unreasonable lay upon deft., 
A, till' evidence showing that the coviuiant was 
neci'Ssaiw’' for the projier protection of trade, this 
f>art of the covenant w'as held not to be unreason- 
able, A an interlocutory injunction granted in the 
terms of the covenant down to tlic w'ords “ carbon 
pajiers 6c ribbons.”-— EarthonUxM Co,, Ltd. v. 
hi’ (Viren (lUlll), 109 L. T. 385 ; on appail^ 109 
L. T. 587, A. 

383. - — - - Fourteen years.] — Deft, 

sold to pltf. a business of manufacturing A selling 
the ” (Government (Virbolic Disinfectants,” the 
process of manufacturing which w^as a secret in his 
jiossession, A covenanted not to carry on the 
business of a manufact urer or seller of the ” Govern- 
ment Carbolic Disinfectants ” or of any otlier 
ai'ticle or thing of a disinfectant nature for fourteen 
years, A not to disclose the secret for the same 
jieriod. Pltf. brought this action, alleging that 
deft, w’as infringing tliose covenants A seeking to 
restrain him. J)eft. delivered a statement of 
ch'hnce, wLereby he specifically denied that he was 
infringing the covTUiants, A further demurred on 
tin* gi'ound that the covenant not to carry on such 
business was in restiaint of trade, A too general in 
its provdsions : — Held : having regard to the 
subject-matter the covenant was not too general, 
A the demurrer must he overruleil.— IlAiui r. 
Dakley (1878), 47 L. J. Cli. 5(57 ; 38 L. T. 312. 

Duty not to disclose confldential Infor- 
mation.] — AVe, rally, Master & Servant, 

Vol. XXXIV., pp. 121, 122, Nos. 923-934. 

384. Payment of shipping dues — Goods 

shipped at particular docks.] — if the directors of a 
railway co. become, for the purpose of the co., 
lessees of land, wdth a privilege to use doeks, 6c 
agree to pay rent A royalties to the owmer of the 

olher conditions which, by a 
state of eircumstances subsequent ly'rreat(*d, ap]icar 
‘o bo unreasonable A impolitic, such stipulations 

conditions cannot on that account be treated 
as xdira vires of the directors. Nor can a condition 

pay shipping dues, not only for goods actually 


brought along the railway A shiyjped at those 
docks, but for goods brought along the railway 
to bo shipped at other docks, be treated as a 
covenant in restraint of trade.- Tafe Vaee Ry. 
Co. (Directors, r.Tc.) v. Macnarb (1873), L. h. 
0 H. L. 169 ; 42 L. J. t^. B. 153 ; 22 W. R. 65, 
II. L. 

385. Covenant In gross.] — Townsend v. 

Jarman, No. 325, ante, 

386. .] — Leetiiam (Henry) A Sons, 

Ltd. V, JoiiNSTONE-WuiTE, No. 031, post. 

Restrictions on buyer of goods, j — S<r, 

Safe of Goods, Vol. XXXTX., pp. 525-527, Nos. 
IIUI- 1409. 

To prevent competition.] —See Part HI., 

Sect. 2, sub-sect. 2, au/c. 

Agreements In general <& partial restraint of 

trade.]— Ncc Sub-sect. 3, A. A B., ante, 

Particular trades, businesses & professions.] 

— See Sect. 9, posl. 


Sect. 3.— PARTIES TO AGREEMENT, 

Sub-sect. 1. In (General. 

387. Agent acting under power of attorney — 
Right to bind principal.] - By a power of attorney, 
B., who was ono of tlio four parliiers m a firm of 
dvers carrying on business at 1). uikIim- tlio stvh* of 
B. O. A Co., ayijiomted Ids brother R. his attorney, 
to sell or concur in selling any- of hi-n leal, lease- 
hold, or personal property to any person oi persons, 
” upon such terms, subj(*ct to sucli sjiecdal or other 
conditions, A in sucJi mnnner ” as the atTorm'V 
sliould approv’e, A also to slum any deeds that ought 
to h(‘ executed ” A gtmiM'allv to do, negotiate, 
transact, A perfect all A' any- other act. deed, 
matter or thing whatsoever . . . for the trans- 
acting, settling, A adjusting all other my^ estate, 
affaB’s, tradings, A concerns whatsoever ” ; A 
with full ]>ovver A authority to act as fully^ A 
otYectually as if he vv<‘re ])ersonally" yirestmt A dnl 
the same himself. E., acting for hinvseK as a 
yiartner, A also under his power of attorney on 
behalf of B., joined with the other yiartners of the 
firm in executing a contract for the sale of the 
business to U. 

Amongst other tiling^’, it was agreed that 11. 
sliould pay the debts of the business, which were 
estimated at £15,000 ; if they did not exceed that 
amount the vendors were to he entitled to a share 
of profits calculated on £5,000 “ deferred capital ” : 
if the debts exceeded £15.000, £5 for every £2 of 
tlie excess was to he deducted from the £5,000 
deferred capital ; the vendors might require H. 
to take over their deferred capital, paying in casli 
two-fifths of its nominal amount ; if the concern 
was converted into a limited co.. the V'ciidors were 
to receiv'c shares for tlieir deferred capital ; A if 
the debts w*cre less than £15,000. U. was to pay the 
dilTerence in cash at the end of Iw^o years. It was 
agreed that IT. might carry on the business under 
the style of B. O. A co., A that the vendors should 
not carry on any like business within fifty^ miles of 
D. II. brought an action for specific perforiuaiici* : 
— Held: (I) the provisions as to dtierred caoital 
W'^ere only a way of ascertaining the jmrchasc- 
moneyv A did not constitute a parluoiship ; A 
therefore the agreement was not void against B., 
on the ground that the power of at(orn<\v did not 
nuthoris(‘ an agreement fur a jiari nersliii) : (2) if 

the pow(‘r of attorney did not authorise E. to giv*o 
the purchaser power to trade under the name of 
B. O. A co., nor to agree not to trad(‘ within fifty 
miles of D., they w^ere stipulations for the beuelit 
of n., which he could waive, A lie liaving done so, 
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Trade and Trade Unions. 


Seel. '^.—J'arfics to (afrmucnt : iSub-sccis. 1 , 2 <£; 3 , 
A . tt- B .\ 

that a decixe foi* h]>eciiic pcifoniiance ought to be 
made. 

(3) Snnhlc : h>., was aiitliorised by the power of 
attornej to enter into tlie agreement not to carry 
on business of a similar eliaracler, witliin fifty 
miles of 1)., a.s a going concern could not be sold 
advantageously without such a provision. Qn. : 
whether lit* was authoi’ised by the power to give 
authority to 11. to trade in the name of B. O. co. 
— IIawkslky c. OrTHAM, 1181)2] 3 Cli. 351); (32 
B. J. Ch. 215 ; 67 J.. T. 804 ; 2 K. 00, O. A. 
Atinofatioiis : io (2) Consd. Lloyd r. Nowell, (189.'»] 

2 (Ml. 744. Refd. IMoiit'll r, Sliidd Millington, (11)13) 
2 Ch. G4S. (fiiuroUu, Refd. I\€ .lohntstou Foioign Putentb 
Co., J\c .Inhnston Die I’less Co., lie Jolmstonia Kngmving 
Co., J. P. Trust v. Ahow ('os., (11)04) 2 Ch. 231 ; North 
r. Loonies, UDIDJ 1 Ch. 37S. 

388. Receiver & manager appointed by court.] 

' -JioWAKD r. Danneu, No. 210, ante. 


S U J i -.SEC'!'. 2 . — iNE.VNTS. 

Sre Masteu a Sekvant, \'o1. XXXiV., ])p. 42- 
44, 506, No.s. 181-180, 101, 195-199, 202, 203, 205, 
206, 4200 ; A, generally, Infants, Vol. XXVlll., 
pp. 1 52 cl seq. 


SCD-SECT. 3.- -Kkuit*. and Liapilutes op 
J{EP jO‘>ENTATlM:s AND ASSKiNKE.S. 

^1. /Vr.sonn/ Jbqtre'^enialives. 

389. Whether bound by agreement Executors 
of covenantor.!- (’ooke v. C’alckoft (1773), 2 
Win. BJ. 856 ; 3 Wils. 380 ; 05 K. B. 1111. 

390. Right to benefit of agreement— Administra- 
trix of covenantee.] -AIaktin v . Biutnsden (1804), 
08 L. T. .Jo. 237, 1). ('. 

391. - Executors of covenantee.] — Akchkk 
r. IVlAKMi, No. 617, yofii. 

392. ' - .] — tlASTiNcis V. Whitley, No. 

665, })0sl. 

393. - — .] -IliNKiN.s V. Aldeh (1006), 50 

Sol. Jo. 258, 1). C, 

B. AsHtgnees. 

394. Right to benefit of agreement- General 1 
rule.j — (1) In an agreement for employment as a i 
milk ciutU'v, tlie serv.'int undertook not to sci-ve ' 
or inlerh're with any customer serv^ed or belonging j 
at any time to th(‘ mast er, liis succeK.soi'S or assign.s : 
— Held : if on th(‘ construction of the undertaking 
it was not limited to int<‘iftMenc(' with jicrsons who 
were custonieis during the emjiloymcnt of the 
servant, the undertaking wa.s severabhg ^ capable 
of enforcement in rchpeet of iiei-sons who were 
customers during tJie employment. 

(2) The benefit of such a covenant is assignable. 
— Baines e. Beaky (1887), 35 Ch. 1). 154; 56 
Jj. J. (h. 035 ; 56 L. T. 567 ; 51 J. P. 628 ; 36 
W. K. 08 ; 3 T. L. H. 523. 

Av7ioloH(yns : An io (1 ) Consd. Balior v. TTodgecork (18«8), 
31) Ch. D. .'■>20. Distd. PcilB V. Saalfcld, (181)2) 2 Ch, 141). 
Dbtd. DuhowsU r. Goldstein, I18‘JG) 1 g. B. 478. N.F. 
Continental Tjre N Bnhber (Great Britain) Co. r. Ili^uth 
(11)13), 21) T. L. )L ,398. Refd. MIIIh v. J)unhain, (181)1) 

1 Ch. r)7(> ; Maxim Nordonfelt Gnnn & Amnnmition Co. 
r. Nordenhdt, [180.3] I Ch. (530 ; Ilayneh r. Dornan (1800), 

80 L. T. .'iHO ; irnd(‘i\N ood v. Barker, (1890) 1 Ch. 300 ; 
Chard v. Hammond (1001), 48 Sol. Jo. 773; Hooper A 
Ahhl)y V. Willih (1000), 01 L. T. 024 ; Leng v. AndrewH, 
(1909) 1 Ch. 703; Bussell r. Anmlgainoted Sue. of 

Carpenters A Joiners (J910), 102 L. T. 119; Millei-a v, 
8tcedman (19L'i), 84 L. J. K. B. 20.07. 

395. Purchaser of part of business — Cove- 

nant with employer, assignees & successors.] — 

(1) The servant uf a milkman, in C. street, liondon, 


, agreed not to carry on the like business witliin 
three miles therefrom : — Held : this was not an 
undue restraint of trade, the servant was 
restrained, by injunction, from violating his 
agreement. 

(2) A. agreed to take B. as liis servant, “ at such 
wages as might from time to time be agreed on,” 
A B., on his part, agreed to serve A., A not to set 
up timlc for liimself within certain limits. B. 
accordingly entered into A-^ continueil in A.’s 
service, at wages agreed on : — Held : tlun-e was a 
good A valuable consiil oration to suppoi't the 
agreement as against B., A the ct. enforced it. 

(3) A milkman, carrying on business in three 
places, took deft, into his service'. Deft, engaged, 
as ivgard(‘d tlu‘ milkman, his assignees A suc- 
cessors, not to eari'y on a similar trade within 
certain limits. A. sold his branch busine.ss at 
one of the three ]>]ae(*s to ))hf., wlio I'etained deft, 
in his service : —Held : pltf. as assigiua* A suc- 
cessor of part of the business, was (‘ntith'd to the 
benefit of deft.’s eontrac( . — Benwell v. Inns 
(1857), 21 B(‘av. 307 ; 26 L. J. ('h. 663 ; ;U) B. T. 
O. S. 70 ; 21 J. P. 708 ; 53 Ik B. 376). 

1 Atknolations : — to (1) Refd. Harms r. Pumons (1S02), 

I 32 Beav. 328. As io (3) COQSd. v. Geary (1887). 

3,3 Cl». D. 1.31. Refd. Balho r. Tanks. [1892] W. N. 101. 

396. - - — Purchaser of goodwill of business — 
Covenant of original vendor not to compete.] - 

Blves 1\ t 'HOIK'S, No. 6M, 3 >o.s7. 

397. ,] — Befts, assigm'd to pltf. a 

business they c.arried on in ])artnership on certain 
premi.ses. lu the d(‘ed of as&ignim'nt lh(\N 
co\enanted not to caij-.N’ on tin* business vithin 
a certain aiea, noi* to do any at l , mallt^r, or tiling, 
wliei-eby or bj' reason n Inaeof ])llf., his exurs., 
administrators, or a, s, signs, or ain oth(*i' ()ei-son or 
persons, claiming »)r to elairii under liiin or theni, 
.should or niiglil be injuied or damnified in tin' 
trade or busini'ss. Subseiiuently ])ltf. assigned to 
A. A B. ” th(‘ busiiK'.ss in its entheJy A tin* good- 
will tliereof as eari nnl on by ])ltf. upon tlie afore- 
said premises,” A engagini lliat he would not, 
after tlie transfei* of the said husin('.ss, carry on a 
.similar husine.s.s within a e(*rtain ar(‘a. Thei-e was 
not, howe\er, any exjire.ss a.ssignm('nt of the 
lauielit of d(‘fts.’ eovt‘nant to A., A B., but the 

' memorandum containing the terms of the assigu- 
I ment .stipulated that all })ro|)er dues A documents 
I should be prc'pared A signed by the necessai’y 
I parties. .After tln^ assignment io A. A Jk defts. 
j committed a hreaeli of their covenant with pltf. by 
carrying on business within the .specified area : 
field: pltf. was (‘iitithsl to r(‘eover substantial. 
A not nua-ely nominal damagf‘s, a,s a trustmi foj- 
A. A B., his assignees.— WuKiirr (‘hm’PEj.l 
(1860), 20 B. T. 360 ; 17 \V. B. 655. 

398. — — — .| An agiTHTiKuit by a jierson 

employed by another not to carry on a similar 
business at any time thereafter within a certain 
area i.s, in the a)).sence of express sti])ulation to the 
contrary, construed to continue during the whole 
of the contractor’s lihTime, notwithstanding the 
emiiloycr lias {a) rianovml his business io another 
place ; or [h) assigned it to a third person ; or 
(c) i*etired from the business without assigning it. 
The benetit of such an agreement, since it adds 
value to the goodwill of the business, passes on 
an assignment eitluir of the ” goodwill ” or of the 
” beneficial interest ” in the business ; A the 
agreement may he cmforced by the a.ssign, although 
assigns arc not expressly mentioned in the 
agreement. 

On being employed as a shopman to (k, an 
Italian wareliouseman, W. entered into a wiitten 
agreement with Ck, in which the a.ssigns were not 



]^ART V. — EeSTRAIJMT OF TliADE BY AgHEEMEN'I’. 


41 


nieiitioncd, not <o carry on a similar business 
witbin a mile of t’.’s shoj). V. afterwards removed 
his business to other ]>rc‘miHCs 450 yards away, 
taking W. with liirn as shoianan. W. aftei-wards 
left his emi)loyment- <V ('. sold tl)(‘ beneficial 
interest A goodwill in liis business to J. W. 
liaving s(it uj) a siinilar businc'ss at premisc^s not a 
milc‘ distant from (*ilhei‘ of ('.’s ]ircjmis(‘s IJvld : 
in an action by .1. against- W. the benedit of W.’s 
covenant with j)a.ssed Lij the assignment to .1., 
A J. was cmtitled to an injunct iem restraining W. 
from carrying on business witliin the one mile 
limit . 

No evidence as to the intention of the parties 
can be admitted (Bi{ktt, M.Tt.). — Jacojcy v. 
AViutisiouk (18S:1), 40 I.. T. 005; 4S J. 1». 325; 
32 \V. n. 18, (’. A. 


Jnnofatio/is .’—Consd. DavleK r. DavieK (1887), :Ui Oh. J>. 
.'i.oy. Apia. Smith r. Ha\clliorn (181)7), 70 L. T. 710: 
'I'owjihcmJ V. Jarman, [11)00 1 2 Oh. 098. Refd. Sljowell r. 
Whikup (1889), 00 L. T. J.Sl) ; Batho v. Tunka, [1892] 
W. N. 101 ; J.eothum r. Johnstouf-W'hiti', |11)07J 1 Ch. 
322 ; Wooabridge v. Bellamy (1911), 80 J.. J. Ch. 265. 

399. .] — Pltfs. in Mar. 1886, employed 

deft. ^18 a brt'wca’s traveller, under an agreement 
jcslrainiiig ch'ft. fi'om becoming (arij)loy(‘d in the 
sah' of hc*er, spirits, tobacccj, or cigars within a 
limited area lor two years after leaving ])ltf.’s 
service, without pltf.’s wiatten consent. Pltfs. 
in ]\1ar. 1887, assigned their businc'ss of brewers, 
with the goodwill, to a co., agT(‘eing verbally with 
the CO. that they should em{»ioy pltfs.’ travellers. 
Deft. ent<Ted the co.’s service, A left them in 
Sept. 1887, A b<‘came eni])lo>ed in a similar 
business. Jdtfs. brought an action against deft, 
for injunction: IJHd : (1) the benelit cd the 

restrictive agreement jtassed to the co. wdth the 
goodwill, A })Jtfs. w(*re merely trustees tlier(‘of for 
th(‘ CO. ; (2) i»ltfs.’ consent to deft.’s entering tl)C 
service of the co., inde])endently of its not ha\ ing 
been in writing, was not a releast' of the re.strictive 


agreement for tlu‘ future'. Suowet.L v . AVtnkl'P 

(1886), 60 D. T. 3S6. 

400. - .j- Batik) v. Tonks. [1802] 

AV. N. 101. 

401. - Purchaser from administratrix.] 

AIautjn r. Bbunsden (1804), 98 J.. T. ,Io. 237, 

402. -Tons ^’SENJ) r. .Iahman, No. 
325, a/ilr. 

4()3. - Purchaser from receiver.) Deft. 

A his partnei', who wt'ie })uhlishers A [U'oprietors 
of a magaziiK', sold tli(*ii‘ l)usiness to a limited e(».. 
A agreed to become managing directors of the eo. 
lor three a ears, d'ht* agreement furtht*r ]iro\ided 
that th(' A endors ss ould not diu’ing the three a ears, 
)f tlu'y continued to he managing directors either 
solely or jointly, carry on or engage dii't'ctly or 
indiivetly in any otht'i* tiade or business, or if they, 
or (‘ithoT* of them, for any reason ceased to he 
managing dii-ectors or dirt'ctor, tli<‘V or he Avtudtl 
not, during the perioti of ten years from the dale 
ol tlieir or his so e<‘asing, carry on or a.ssist or 
take part, directly or indirectly, in th(‘ same or a 
-J’ in i^he Pity of London or within 

- miles thereof. A receiver, who Avas appointed 
on helialf of the debenturi' Jmlders in the co., sold 
nic business to pltf., A informi'd deft, that his 
services as managing diri'ctor Avould no h>ngcr b(* 
•fMpm ed : — JJeld : tbc' covenant Avas not too wude ; 

»e c()v<>nant was not put an end to by the receiver 
morming deft . tliat his services would no longer 
)e requiivd ; A the coAU'nantr passed to tlie assignee 
pon the assignment of the goodwill of the business. 

^kbstead V. Hadley (1901), 21 T. L. B. 165, 

404. ^ partnership agreement was 


entered into by A., B., A ('. on l)(‘c. 1, 1905. By 
an agreement made betwi'cn A., B., A of the one 
part A S. of the other part, made on Dec. 2, 1905, 

S. agreed to serve as general manager for ten years 

from Jan. 1, 1906, if the jiartnership should so 
long exist, A, if that engagement should during 
such term be tenninattai in consequence of any 
breach on the jiart of S. of any of the terms of 
engagement towards tlie firm, S. bound liimsclf 
not at any lime wulhin ten years thereafter A 
within a radius of 20 mih's from Nelson’s ('olumn 
to cari’y on or be engaged in any business similar 
to or including the business for wdiicli the firm ANas 
about to ]>e constituted. S. was dismissed on 
Oct. 3, 1907, for brc'acli of the terms of engagtam'nt. 
The goodNNill of the business was assigned to pltf. 
CO. on Nov. 12, 1907. I*ltf. co. asked for an 
injunction restraining S. from carrying on business 
witbin 20 mili*s c*f Nh'lson's ('olumn. S. alleged 
tliat lie was no1 carrying on a similar business as 
be did not manufacluri*, but meiely bought from 
manufacturers. He also said the covenant was a 
jKTsonal one A could not be assigned. On S.’s 
notei>a})cr he descrilK'd hims(‘lf as “ Automobile 
carriage build(‘i‘. High class work at moderate 
])ricc,” A he also advertisetl ; ifr/d .* (1) S. was 
carrying on a liusiness similar to A directly com- 
pc'tiug with plaintil'l' co. ; (2) tlic object of the 

agr(*(*mcnt A\as to ]>rotect tlie goodAvill of the 
business, A the benefit jiassed to tlu' assignee of 
the goodwill.— AT’ToMOBn.E P.VBHlAi.P: BriLDEUS, 
Ltd. c. Sayebs (1909), 101 L. T. 419. 

405. -.j — In 1900 deft, entered into an 

agivemeiit in writing Avith a i)artncrsliij) firm 
consisting of two members who W(*ie cairAing on 
the bu.siness of im]»orting A- selling wood A slate, 
that lie .sliould lie eiiqjloyed by them as clerk, 
traAT'ller, A representatiN e for the sale of their 
commodities. By clause 8 of tlie agreement it 
was jiroAided that deft, should not at any time 
during the period of five a ears after he sliould 
(•east' to be in the service of the him be “ engaged 
or concerned, either alone or with or t)ii belialf of 
any other [lerson tii' ])ersons, in any bu.siness what- 
.soever coniU'cted vvitli the wood v'v slate business ” 
in the tour specified adjoining counties \n it bout the 
consent in writing of tlie linn. After the death 
of both of th(‘ partners deft, entered the employ- 
ment of another iirm of timbt'r merclianls, who 
I'ventually established a lu'aiieh of their business 
at a town vvhieh v\as in one of the eountit's referred 
to in the agreement, A tht'v ay)}>ointed deft, as 
managei' of it. Pltfs., tlie exors. of the la.st sur- 
viving })artner, comiilained that deft, had been 
soliciting ordc'rs from tlieir ciLstonn*rs in breacli of 
(lie agr(‘<‘ment, A tlu'V' brought an action against 
him claiming an injunction to restrain further 
hreaehes A damagi'S : - JIdd : t he restrict i\ e agree- 
ment was one tlie benelit of vvhicli wa.s capable of 
being assigiit'd A was assigiit'd with the goodwill 
(d the bu.siness, but the re.stiiction inqio.sed by tlie 
agreenu'iit went further than w as neci'ssary for the 
reasonable protection of the emjiloyers, A would 
not be enforced by the cts., the words “ connected 
with” iK'ing an excet'diiigly vague A gc'Ueral 
expivssion, A what it meant to include was 
something wlueh wuis not tiu' wood bu.siness itself. 
— WiimrouE r. ]vtnd (PJ18), 87 J^. J. ('h. 617 ; 1 PJ 

T. . T. 533, P. A. 

406. ^ - Continuing partner.] - (1) On a dis- 

s(dution of jiartnerslii]) the retiring partner, vvlui 
received a large sum of money, cova'iiaiited “to 
retire from the jiartia'i-ship ; A so far as tlie law 
allows, fi'om the husine.ss, A not to tra<ie, act. or 
deal in any way so as directly or indirectly to 
alTect Die continuing partners.” The bu.siness 
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Sect, ‘3. —Parlies to agreement : Sub-sect. D. Sects. 

4 5 ; Suh-secis. 1 ct- 2, A., B. A' ( \ \ 

[of galvanised iron maniifactui'ers] had been car- 
ried on at W’olverhaiiipton ^ in London. In an 
action by the survivor of tlie continuing partners & 
his assignees to restrain tlie retiring partner from 
carrying on a similar business in Middlesex : — 
Held : the covenant to retire from the business so 
far as the law allows was too vague for the cl. to 
enforce. 

(2) If there is valuable consideration then tlie 
ct. will not consider, but will leave the parties tt> 
consider whether tliat consideration is or is not 
sufficient (Cotton, L..L). 

(3) A limit in time is not indispensable in order 
to enable the covenant to be enforced where there 
is some othei' limit to be found which makes tiu* 
contract reasonable A necessai'y for tlie protection 
of the part y who seeks to protect himself 
(Bowen, L.J.). 

(4) The law of England allovs a man to contract 
for his labour or allows hiin to place himself in the 
service of a master, but it dot's not allow him to 
attach to his contract of service' any servile inci- 
dents, any elements of stu'vitude as distinguished 
from service (Bowen, L.J.). 

(5) If a covenant is in any way limited, eithei’ 
sufficiently as regards space, or sufficiently as 
regards time, then it will not be considered as an 
absolute restraint of trade, but only a limited 
rt'straint (CVitton, L.J.). 

(()) It is not iK'cossary in the prestmt case to 
consider or to decide whether what I ha\ e called 
the old doctrine of the common law, that covt‘- 
nants absolutely unlimited both in sjjace <S: in 
time ought to be modified, having regard to the 
altered character of the commercial intercourse 
of the world (Bowen, L.J .). — Davies r. Dav'TEs 
(1887), 36 Ch. D. 359 ; 56 I;. J. (1i. 902 ; 58 L. T. 
209 ; 36 W. K. 80 ; 3 T. L. K. 839, C. A. 

Annotations : — As to (!) Retd. Tm.sley r. Tinsley (1 888), 

4 T. L. K. 37 G ; WeNtead r. Uudlry (1 904), '21 T. L. K. 

1G5 ; Reeve r. Marsh (1906), T. L. R. 24. As to 

(3) Kefd. Mills r. Dunham, 11891] 1 Ch. 076. As to 

(4) Apld. Uorvsood r. Millar’s Tuiiher A: Trading Co., 

[1917] 1 K. B. 305. As to (.5) Refd. Duvi<*H, Turner v. 

Lowen (1891), 64 L. T. 065 ; BadihCho Auilm uud Soda 

Fabrik e. Schott, Setsrner, [1892] 3 (’h. 447 ; Nnrth- 

WeHtom Salt Co. r. EhotrolDic Alkali Co. (1912), ]97 

L. T. 439. As to (G) Consd. Maxim Nf»rdenfoJt dims A: 

Ammunition Co. v. Nordinfelt, [18931 1 C!i. 630. 

(Generally, Mentd. Rivingtou v. Carden, [1901] I Ch. 561. 

407. .j —S mith r. Hawthorn, No. 

719, post. 

408. New trustees.]— C hard v. 1Tammonj> 

(1904), 48 Sol. .To. 773. 

Restrictions on use of premises.] — See Land- 
lord & Tenant, Vol. XXXf., pp. 153-150, Nos. 
2877-2898. 

Tied house covenants.] — See Landlord & 
Tenant, Vol. XXXL, pp. 109-112, Nos. 2448- 
2402. 


Sect. 4.— FORMALITIES OF CONTRACT. 

See, (jenerally, Contract, Vol. XII., pp. 51 
ct seq. 

409. Whether express covenant necessary.] — 

Shac kle r. Baker, No. 550, post. 

410. - - .] — Orutwjcll V. Lye, No. 880, post. 

411 . Admissibility of parol evidence of 

understanding.] — Harrison v. Hardner, No. 869, 
post. 

412. Sufficiency of memorandum —Name of em- 
ployer not appearing.] — Norman v. Willetts 
(1897), 13 T. L. B. 2(H. 

A nnotation Mentd. General RillpOHlintr Co. t*. Alkiuboii, 
[1908] 1 Ch. 537. 


Sect. 5.— CONSTRUCTION OF AGREEMENTS. 

Sub-sect. 1. — In General. 

SeCj qrnerally^ Deeds, Vol. XVII., pp. 242 ef svq. 

413. Construed in same manner as other agree- 
ments.] — Mallan V. May, No. 458, post. 

414. .] — Mills v. Dunham, No. 041, post. 

415. Whole agreement must be taken together.] 

- Gale v. Beed, No. 801, j)ost. 

416. - -.] Kimberley v. .Iennings, No. 136, 

ante. 

417. .] — IL, a brewer, engaged M. as a 

traveller for procuring orders for k. selling malt 
liquors, N also, if required by B., aerated waters, 
to the class known as wholc'sale j)urchasing agents 
in a certain district. M. agj'eed that for two years 
after the determination of his (>m])loyim‘nt he 
would not be coric<‘rned in selling malt liquors or 
aerated waters within a certain district [100 miles]. 
B. never dealt in aerated waters, nor required M. to 
obtain orilers for them. M., after leaving U.’s em- 
ployment, became travelhT to rival brewers within 
tlie prescribed district. B. brought an action, 
aiiplied for an injunction. M. insisted that the 
rest riel ion was too wide, N th('rcfoi*o void. The 
judge construed the restriction as only proliibiting 
M. from seliing wliolcsab*, N lu'ld that file stipula- 
lation as to aerated waters was se\ (‘rable, k granted 
an injunction limited to siJling malt liiiuors whole- 
sale -71 Dd ; (1) the agreement must be con- 

strued as jirobibitiiig M. from selling wholesale or 
retail v it bin the limit, N the restraint w'as not 
greater than was necessary for the reasonable 
protection of B., for that selling wholesale eVr retail 
weT‘(‘ not two distinct businesses, but only tlifferent 
modes of cari'yiug on tlie one business of selling 
malt liquors, tlie s('lling malt li([uors eith(*r whole- 
sale or letaii within the ilistrict might affect B.’s 
business, B. was entitbal to restrain M. from 
selling malt liquors in any way within the dis- 
tiict ; (2) the stijiulatiun as to ai'i-aled waters was 
se\ erahb*. 

(3) In cases of this kind, wlic're a document 
contains a covenant in ri'straint of trade, as in all 
other questions of a similai* kind, the first tiling is 
to look at the ngrei'inent, not only at part of it, 
but at tlie wliole of it. The business of the 
employer must be regarded cSi th(‘ duties of the 
employed ; more esp(‘cially tlie object of the 
eo\enaut must be considered (Ldpes, Tj.J.). — 
Booehs r. Maddocks, [1892] 3 (Jii. 340 ; 02 L. J. 
Gb. 219 ; 07 L. T. 329 ; 30 Sol. .To. 095 ; 2 K. 53, 
('. A. 

Annotations : — As to (2) Apld. Atlwooil r. Lamont, [1920] 

2 K. B. 146. Refd. Ihiilerwood i\ Hurkcr, [1899] 1 Cb. 

309. 

418. — — .]— Mason v. Provident (Tothino k 
Sui’RLY Co., JiTD., No. 143, ante. 

Severability.) — See S(*ct. 0, post. 

419. No presumption against validity.] — -Mills 
r. Dunham, No. Oil, post. 

420. What should be taken into consideration — 
Intent of parties.] — Gale v. Beed, No. 801, post. 

421. .] Mills v. Dunham, No. 041, 
post. 

422. — — Prior to agreement.] —Lovelt. 

k Christmas, Ltd. v. Wall, No. 798, post. 

423. Business of employer.] — Rogers v. 

Maddocks, No. 417, ante. 

424. .] — Underwood (B.) & Son, IjTD. 

V. Barker, No. 777, post. 

425.. Duties of employee.]- Rogebs v. 

Maddocks, No. 417, ante. 

426. Object of restraint.] — Rogers v. AIad- 
DOCKS, No. 417, ante. 

427 . Business meaning of words.] — 

construing a covenant in restraint of trade the 
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circumstances k> the business meaning of the words 
used must be regarded, & where the covenantor, 
ilic manager of the business sold, covenanted not 
to “ be concerned or interested ” in a similar 
business, held, a breach of such covenant to 
become the manager of a rival business in the same 
street. —Cavendish v. Tarry (1908), 52 Sol. Jo. 
720. 

428. Contract with wholesale dealer not to 
retail at less than speclOed price—Wholesale dealer 
commencing sale direct to public Right of retail 
dealer to notice of charge.] — Defts., manufactm'ers, 
sold goods to pltfs., who wore retailers, upon 
condition that pltfs. should not resell the goods to 
the i>ublic at less than a specilied price. Aftt‘r 
])usiness had been carried on between pltfs. & 
(h'fts. upim this condition for three years defts., 
without giving ]>ltfs. notice of their intention to 
change their method of businevss, began to shII 
^oods dirt'ct to the public without the intxu-- 
viuition of middhunen, at a price* very iiiu<‘h lowe*!* 
than that which pltfs. w(*re obliged to charge und(‘r 
tlu'ir contract with dedts. As a result of this 
action by defts. ydtfs. w(‘i'e left with goods which 
they had bought from defts. 6: had in stock, 
could not dispose of the goods except at a loss. 
They now claimed damages on tht* ground that 
a term must be impli(*d in the contract of defts. 
that tlu'y would not themselves sell tlu* goods 
to the public below that which pltfs. were bound 
by the cotitract to charge, or at h*ast tiiat before 
Ix'ginning to sell goods to the publi<' tliey would 
gi\(* puts, sufilcient- notice to enable* them to dis- 
peisc of th(‘ir stock of goods at a pi-otit : Jfcld: 
no such tenn as pltfs. I'eipiired could be implied 
in th(* contract . --liivonc r. Tkarson BuorriERs 
(192S), :VA Com. (\as. 188. 

429. — Whether entitled so to do.| - 

JjTvorK V. Pearson Brothers, No. .128, ante. 


SUR-RE(’T. 2.-- J IMITATION OF GENERAL TeRMS. 
A. l)i (ir)i(’raL 

430. Whether court will Insert words.]— Conti- 
nental Tyre Rttrreu (CiREAT Britain) Go., 
IjTd. V. Heath, No. 488, post. 

‘8'cc, (loicrnllj/. Deeds, Vol. X\TI., pp. 3r>3- 

355, Nos. i()40-B3bl. 

Restriction of general words by recitals.] N<’c, 
(IcnvraJly, Deeds, Vol. XN’ll., ])p. 357-399, Nos. 
1782-1790. 


B. As io Time. 

431. Covenant by employee No limit of time 
expressed Whether restricted to time of service.] — 
Deft., on being aji^iointcd agent, for the .sale of 
wine s])ii*itR of pltfs. gave to tlu'in n bond, with 
condition tliaf di’ft. .should diligently, honestly, 
tv faithfully .serve i^ltfs., as such agent, shouid 
not engage in, undertake, transact, or do any 
business in the .same trade, within ten miles of the 
town of T., for himself, or any other jierson or 
nrrn, & should use his best (*ndeavours to promote 
'he interest tV increase the business con- 
Rection of pltfs. ; should faitlifully cV jiunetually 
// 7 a ’ for cV pay over all debts of pltfs. : — 

Bid : the restriction, as to deft, doing busines.s for 
o her jiersons in the same trade witliin the par- 
it'ular district, was limited to tlu* time he n*maineil 
m pltfs.’ service.- Kino v. H.vn.sell (1800), 5 

<52. - j — Pltf, in this action car- 

eu on the business of a pathological laboratory. 
r« ^‘^^^enced the business in 1901. It 

onsisled of making chemical, microscopical, aV 


bact-eriological examinations of sam^des of material 
sent to liim <!y making r(‘ports ther(‘on. It was in 
1901 a new method of medical research ; there 
were only two or three similar institutions in 
London, plif.’s clients wore almost wholly 
consultant physicians i csKling in the liarl(‘y Street 
district.. In 1905 pltf. engaged deft, as aasislant 
microscopist in his laboratory upon leims which 
made the engagement terminable on a month’s 
notice, incliKled an agreement that deft, would 
not engagi* in any similar work within ten miles of 
pltf.’s labatory ; no limit of time was expiessi'd. 
The period of notice was aftenvards hingthened. 
Pltf. gave deft, six months’ notice on July 15, 
1912, but by consent tlie engagement was deter- 
mined on t)ct. 25. Didt. shortly afterwards 
opened a jiathological laboratory at 25, Beaumont 
Street, within half a luih* of jiltf.’s laboratory. 
Pltf. brought this action to restrain liirn. TJie 
judge lH*ld on the conhlruetion of the agreement 
that the restriction was conJined to the time during 
wliich tlu* engageiiR'nt continued 6c diMiii.ssed 
tlie action 7/c/r/ ; (1) on the construction the 

restriction lasted during the whole of didt.'s life ; 
(2) the restriction vas wider than was D'asonably 
neces.sary for plif.’s pTotection aV was tlieri'foi'e 
void.— Pastes r. Pr.-^s, 1P.H41 1 Gli. 108; 83 

L. J. GJi, 329 ; 11 0 L. T. 290 : 30 T. L. K. 237 ; 
58 Sol. Jo. 234, C. A. 

.iTiftafadons : — As to (1) N.F. 1>(*U( r. I'Kcli, fJDL'O] 2 Ch. 

IgS). As to (2) Apld. Miilerw r. Mm ilmaxi (Etl.')), s4 L. J. 

K. IL 20.'>7. Distd. Dio\(a Hicli, ll‘J2U] 2 C'li. l.'i'J. 

Refd. Cioldholl V. Uolduian, fl'Jlj] J Ch. 2!J‘i . Horvveod 

f. Millur’b 'J'lnilx'r N Trading Cn., [EH 7] 1 K. iL .‘iOa ; 

Attwood r. Lament, fJ!)2(i] .‘5 JC. R. 57 J. Ciencrallij, Refd. 

MorriH, llrrberl r. .sa\t‘ll>.v, 2 Cii. 57 ; Ne\ illo v. 

Dominion of Canada N('Ut> Co. (1915), 11:1 L. T. 97!). 

433. — Not to interlere with customers — 
Whether restricted to customers during time of 
employment.! —Baive- r. Geary, No. 391, ante. 

434. Kdnski r. Peet, No. 
497, ]ws{. 

435. ~ — — -A service agrei'inenl 

wdiich shows tiiat it is intended to a}>])ly to 
the soliciting of future customers who (leal m 
tin* goods dealt in by the society entering into the 
agreement ,at tlie tune 5\hon the omplovee of the 
society c(*a.ses to bo in their .si'iviee is too wide. — 
Past L-<-'EX J'aumer^, Ltd. v. Holder (1920), 70 
Sol. Jo. 1091. 

436. - — - Not to act for clients of employer — 
Refers to time of termination of service.] — Lewis 
aV Lewis r, Dcrnford, No. 72(b jmst. 

437. Covenant by articled clerk — Not to lake 
away or do business with clients— Habitual clients.' 
- Hayne V. Bcrchell (1890), 7 T. L. IL 1 10 ; 35 
Sol, Jo. 88, G. A. 


r. Avs* to tSpncc. 

438. Whether restricted to particular locality. — 

By an agreement for the emplovunenf of d('ft. by 
liltfs. in their business of dair>m(m, d(*ft. agrt'ed 
that ho, would not, during tin* cmitmuance of his 
S('r\ ice, or at any lime thereafter, sit\ e or solicit, 
or in any w'ay interfere with any of the ('ustomers 
wdio sliould at an\ time lie scr\ (‘d by or then 
belong to pltfs. in the said husiiu'ss ; - /b /(7 .• 

(1 ) (h'ft.'s agreement must lie conslniod as rt'fi'rriiig 
only to the busines.s of liairymen as tlion earned 
on by dt'fts. in a ]eirl icnlar locality, \ not to any 
utb(‘r such business starti'il by tln'iii elsewhere : 

(2) (Ia)KI) hNnEiL M.JL. A Lf»Ph>5 L.J.) the agre(‘- 
m(*nt was sevorabh* A was goi^d with regard to 
customers of ])llfs. who were such while deft, wais 
ill their servioe. 

(3) (Bigry, L.J., A srmhic, PsiiEU, M.IL) Tiie 
agreement wms good botli with regard to the 
above-mentioned customers a^ wdth regard to 
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Sect. 5. — CofLslrKction of agreements : Suh-sect. 2, C’. 
cL- 1).; sub~secis. 3, 4 <£; 5.] 

customers 'vvlio became such after the termination 
of deft.’s service witJi pltfs. 

(1) '’riie only test of the validity of an agree- 
ment in jvslraint of trade now is whether or not 
such an agrc'i'meut is reasonably necessary for the 
protection of the person witli whom it is made 
(Itianv, L..).)- — DryiowsKi Sons v . (hmDSTKJN, 
usm] 1 tb Ih 17S ; 05 J;. .7. Q. 17. 597 ; 74 li. T. 
180 ; 41 W. Jh 450 ; 12 T. L. 11. 259 ; 40 Sol. Jo. 
551, V. A. 

AnnotoHons As to (1 ) Apld. t4uienvood i\ liarker, 11899] 1 
CTi. 800. Distd. Ki'iiHiutflun iS: KniglitbbridMfe Elect ricliisbl- 
jiip Co. r. Not ting- Hill Electric IJgditing Co. (1918), 87 L. J. 
K. li. 1071). Befd. North Western Salt Co. v. Electrolytic 
Alkali Co. (1912). 107 L. T. 439. As to (2) Consd. Attwood 
V. Lainont, [1920] 2 K. B. 14G. Refd. Chard v. Hammond 
(190 1), 48 Sol. .Jo. 773 ; Horwood r. IMlllar's Timber 
Tradinjr Co., [lOlGJ 2 K. B. 44. As to (3) N.F. East 
Essex tVirmors r. 11 older (192G), 70 Sol. Jo. lOOi. As 
to (4) Apld. Cndcrv\ ood r. Barker, [1899] 1 Ch. 300. 
(tcneratly, Refd. Hood Moore’s Stores v. Jones (1899), 
81 L. T. ](i9. 

439. . .]— iiAiMt r. Craven (1903), 89 L. T. 

574 ; 20 T. L. U. 51, A. 

440. Whether restricted to particular place of 
business — Change of place of business.] — Deft, was 

engaged as a servant by B., a dairy man, of Evelyn’s 
Dairy, 100, Edward stre(4, New Cross, A (i(‘ft-. 
agreed ■with 17., his assigns A successors, that afler 
quitting the sertico lie would not “ interfere with 
the tratle vV: the customers served by A from th(‘ 
dah-y afoiesaid.” Idtfs. })iirclmsed 17. ’s business, 
it being jiart of tlu* agreement that B. should 
introduce ]>ltfs. to his customers. The premises 
at 100, Edward stre(‘t being found unsuitabl(‘, 
2 )ltfs. mov<‘d tiie business to 95, lligli street, 
Deptford, which w\as about the .same distance from 
B.’s customers’ houses as was HH), Edward street. 
After being in pltfs.’ service for some time, deft, 
left them A thereafter served customers of pltfs. 
who liad been inti'odueed by B. ITtfs. claimed to 
restrain deft, from committing a breach of his 
covenant interfering with i)ltfs.’ trade or the 
customers served by «S: fi-uiu jiltfs.’ dairy at 95, 
High street, I)e))U‘ord;- Held: the action failc(l 
as the (‘(jvenant by deft, tmly related to cust.oiners 
served by A tiom the ju'emises at 100, Edward 
street, A non(‘ of those who had been served by 
deft, after leaving jdtfs.’ service could be so 
described.— ^M.vrsiiai.l A Murray, Etd. v. Jones 
(1915), 29 T. \u B. 551. 

7). As ti) Xature of Business. 

441. Whether restricted to particular trade.] — 

Avery v, J.anoford, No. 789, jwst. 

442. - — — — .\grcem(‘nt by 17., on entering for a 

term t)f tliree years the service of A., a tailor, not 
to ent(T the sei’vice or cmi)loy of any other person 
or enter into any engagement or he concerned or 
interested in carrying on citlier on his own account 
or otherwise, “ any business whatsoever within tlic 
distance of one mile from during tlie con- 

tinuance of the said term or aftej'W’ards during tlie 
further period of two years,” without A.’s consent 
in wTiting. On motion by A. to restrain B. from 
setting up as a tailor witldn the prescribed limit 
in bread I of the agreement ; — field : the agree- 
ment was void, A elTcct could not be given it by 
rejecting the gcmeral restraint, A limiting the 


agreement for the jyurposes of the action to carry- 
ing on the business of a tailor thereby sought to 
be ivstrained. — Baker v. Hedoecock (1888), 59 
CTi. D. 520 ; 57 L. J. Ch. 889 ; 59 L. T. 301 ; 30 
W. B. 840 ; 4 T. E. B. 509. 

Annotations : — Folld. ContlnoiUal Tyro & llubbor (( treat 
Britain) Co. v. Heath (1913), 29 T. L. 11. 308. Reid. 
Mills r. Dunham, [1891] 1 Ch. 57G ; Morris v. I^yle (1910), 
103 L. T. 54.''). 

443. .] — MiiJiS V. Dunham, No. Oil, 

444. -.] — Moenich V. Eenestre, No. 010, 

post. 

445. - .] — Ehrman v. Bautiiulomew, No. 

297, ante. 

446. - .]— Hood A Moore’s Stores, Ltd. 

V. Jones, No. 770, post. 

447. Ambiguous covenant.] — Nevanas 

(S. V.) A Co. V. Walker A Eoreman, No. 500, 
2)ost. 


Sub-sect. 3. --Admlssibieity of Extrinsic 
Evidence. 

Nee, generally, Deeds, Vfd. XVII., pp. 302-358. 
448. Whether admissible — To Identify subject- 
matter of contract — Nature of employment.] - 

A mercantile house in London, ilealing in lace, 
emplovcd travellers to oblain orders, A sell for 
tliem in Idigland, eacli in a particular district or 
journey. A vaeancy liaving oecurred in th(‘ 
travelh'i-shij) of the M. journ(‘y, pltfs. acquainted 
deft, with th(‘ fact., he ))cing tlien in tlieir employ 
in anotlit'r ocenpation, A it w^as vt‘rbally agreed 
with iiim that Ik' should lill the idace, tlie under- 
standing being, tliat a ('ontraet in waiting siiould 
be afteivvards diawui up A signed. D(*ft. started 
on tlie ^r. journey, A sometitm* aftei’wards llic 
following form of eontiaet was sent dovvm to him 
A he sigiR'd it : — “ In consideration of my entering 
iqion youi’ employ, at a salaiy of, etc., 1 lierewitli 
agree to do so witli the undej'stan<Iing, that in tin* 
ev<‘nt of my wisldng to travel, A doing so, for any 
oIIkt bouse in the same ti-ade. on any part of the 
same ground, to ]>ay aou tlu' sum of £59.” Deft., 
aft(T liaving travelled for ])ltfs. on the M. journey 
for about a year, quitle(l tlu'ii- service, A com- 
nu'iiced travelling, for a rival house of liusiness, 
over the M. journ<'y. In an action liy pltfs. foi 
the ]>enalty : - Held: (1) jiltfs. wc'.re entitled to 
recover, for a good eonsidej*at ion for doft.’s under- 
taking ajqieared on the face of tlio waiting ; tlie 
(ireumstances under wideh deft. Ix'eaim' travellei 
to pltfs. showi'd a good consideration in fact ; the 
contract meant to engage the entire services ol 
d(‘ft. so long as li(i w^as in pltfs.’ em]doy, it would 
liave }>een a breach of it to ti*avcl for any one else 
in the a)>s(‘ne(* of the lU’oliibitory jiai-t ; A tlu^refore. 
the contract intended the jienalty to attacli in 
case deft, travelled, over the* .same ground, for an\ 
otlior house in the same trade after he left pllfs.’ 
emjdoy ; (2) the extrinsic evidence was properly 
admitted to identify the jiarticular sciwic-e in w hicli 
deft, was to be employed, viz. that of traveller, N 
the ground over which he was to travel, viz. tin 
M. joui'ney ; tlie sulijecl-matter of the eontrael 
being thus as(;ertainod, the contraijt was not 
unlimited in jioint of s{>ace, A so void as in restraint 
of trade. — M umford v. Gething (1859), 7 (t Ji 

A conlraet under wdiieb goods ^v•'K 
jiurchaHod at a certain ralo for in< 
tbittack inarkel, contalidng a Blipuln 
tion that, If the goods went 1 o Madras, » 
higher rate should ho paid for them, r 
not one lu rcHtralnt of trode.“-T uka 
SOOK V, Dhukum CllANI) (18J(>) 
I. L. It. 17 Cule. 320.— IND. 


PART V. SECT. 5, SUB- SECT. 2.~-D. 

441 i. Whether rtslrided to varlinitor 
trade.] — Deft, obtained a lieeUHe to aell 
Halt ill the bait factory at Kribhuaim- 
tam, 8: he executed an agieeinent by 
which he w-an to manufacture bait in 
the fiaid factory as long ab the excise 


systoui bhould bo in force, 6c deliver 
Name to pltfs. for sale, i»ltfs. were to 
give him a fixed price for It :—Ilrht : 
the agreement, ho far aa It restrained 
the Bale of aalt to othi^re than jdtfs., 
waa hud. — IUoavayya v. Suubayva 
(1889), 1. L. It. 13 Mad. 475.— IND. 
g. Co7itracl to pay higher price.] 
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N. S. 305 ; 29 ].. J. C. P. 105 ; 1 L. T. 01 ; 0 Jur. 
N. S. 42S ; 8 W. H. 187 ; 141 E. ]{. 831. 
i nnotations : —As to (1) Consd. Eastf^H JiUHB, [1014] 1 Ch. 
4 (;s, Refd. MHIh r. Dunlinin, [181)1] 1 Cli. 670; llojrerH 
r. MaddfH’kH (1802), 02 L, ,1. Ch. 211) ; IVlaxiin Nordcnfelt 
Cuiis tx- AiJiriiunllloii Co. v. Noidonhdt, [1803] 1 Ch. 030 ; 
llariicH V. Doinnii, [1800] 2 Ch. 13; lOdllips r. StovonH 
(181)0), 16 T. L. It. 326; Attwotal v. J.ainont. [1020] 3 
K. H. 671. As to (2) Refd. Kndl i\ ll<‘nry. [1003] 2 K. B. 

7 10. (JcturaUi/, Refd. Muhoii r. ProvidiMit ClothlnK & 

Supply Co. (1013), 82 L. J. K. B. 1163. 

449. To show intention of parties.] — 

.1 m'ohy v» WIIITMOIIE, No. 398, cnite. 

450. — .J (1) entered into an 

aj^rt'ement witli pltf. a.s liis employer, that he 
AVt)ul(l not aeeei)t anotlier nil nation, or establish 
inmseK in any lHisin(*ss, within 15 miles of Et>n(lon, 
witliont the written con.sf*nt of pltf. for a })eriod 
of thm* years afl(*r leavinj^ l)ltf.’s service ; imt 
Slid) ])ermi.ssion was not- to he withheld if it could 
j)(^ proved to tlie sa(i.sfac-f ion of pltf. tliat tla^ 
situation sought, or the business established, was 
not for the sah‘ of tliesame class of goods as liiosti 
sold hy ]>ltf. : -f/c/d ; on a motion for an injunc- 
tion to restrain <left. from breaking the agree- 
uK'ut, tin* clause' ]n‘ovdding that pltf.’s pernds.sion 
was not to be withlx'ld unh'ss t he busiru'.ss in wdiich 
(loft, (‘iigaged was in th(‘ same' class of goods as 
l>ltfs. sliowe'd that the i-estricti ve clause' was 
inte‘ii(l(‘d to apply to all kinds of business xvhatso- 
(‘\('r, iV was tlu'i'e'fore wider than was n(‘C(‘Ssary for 
the jjiotection of pltf. void. 

(2) \\'(‘ cannot rt'ceive such evideiu'e fc'vidence 
to slirnv how th«‘ clause was understood by tlie 
])arties) (Ltxblf.y, L..).). 

\\v are not «*utithal to make surnii.se's ; we have 
to con.stT'ue* documents according te) the' language 
delibci-atel V us(‘d (Bowen, L..I.). Peues r, S.\.\e- 
I'lnj), (lSti2] 2 (1i. lit); (>1 L. .I. ('h. 109; 00 
J>. T. 001) ; 10 W. P. 518, ('. A. 

A unolatLons : As to (I) CODSd. .Muiris r. lljlc (I'.Ud), 103 
1/. 616. Refd. lliijnes r. Ddiiiati, (1801)] 2 Ch. I ; 

Ejuhu'w Odd r. Barker, 1 ISOS)] I Ch. .500 ; Uoope) N A''hl>v 
7-. Wjllih (lOOO). 01 L. '1.021 ; Cntteimoul r, Jaied (loot)). 
.)3 Sol. .1(1. 211 ; Leap: r. indiews, IIPOO] 1 Ch. 703 ; 
J;iiss(ll V. AnialKaiiinl ed .Soe, of Cari>eriterH N. .Joinerb 
(11)10), 102 li. Hi); .Milleih i\ Slc'ednuui (lt)l.»), 81 
J.. .T. 1C. B. 2067. 

451. To show effect of restraint.) -Moi cuiel 

V. Crnrrr (.k (h)., No. 703, pes7. 

452. - To show past application of rules 
oi trade union.] — Pesseet, v. Amae(. \m c^ped 
Sor iin'Y oE ( ' \iavEN'ri*:Hs A .Ioenehs, No. 251, un/c. 


Sub-sect. I. - Measi'ki':mi.:nt of Distant 

453. Nearest means of access.] - A. in London 
engages not to o])eu a slio]) for busiiK'.ss within 
1 inih' of P.'s shoj), h(' (‘st imating the distance ; the 
slpjitest way of acci'ss hy tlu' footpath is to be 
talu'ii. Woods r. DENNjrrr (1817), 2 Stark. 8t) ; 
171 L. P. 582, N. l\ 

Aiuiototions : -Consd. Eelffh Hind (1820), 0 15. N C, 771. 

Refd. Moullet r. Cole (|S7 2), L. U. 8 E\eh. 32. 

454. .J -~(l) The assignor of a Jt'ase of a 

])ii])lic-liouse in 1 London, cov<*naiited that lie wouhi 
Hot k(‘ei) a ]nil)lic-huuse xvitliin the distance of 
l)alf a mile from tlie premises assigned : JfcUI : 
P"' half mile, as im'ntioned in tlie covenant, 
nnjiorted lialf a mile measurt'd by the neare.st way 
Hf access between tlu' premises assigned A any 
public-house afterwards kept by the assignor. 

(2) The ]»ro])er mode of measuring the di.stance 
jvould 8(^1 take a straight lino from house to 
lious(', in common jiarlance, as the crow flies 

part V. SECT. 6, SUB-SECT. 6. 

" Cftrrj/ on tni sinews of aci'oicd 
y77(r morntfacinrers or appcrfaininf; 

Sn\Kc (\ CTin, |J024] 


(Pauke, .1.). — lAaoH V. Hind (1829), 9 B. A r. 
774 ; 4 Man. A Py. K. P. 579 ; 7 L. .1. O. S. K. P. 
313 ; 109 E. P. 288. 

A ruuitotions :—As to (1) Folld. Alkyns 7?. Kinnier (1860), 
4 Exch. 770. As to (2) Apld. li. r. Saffron Wald on (IhlO), 
!) g. B. 70 ; Stok('8 i'. GriHMdl (1864), 14 C. B. 078 ; Lake 
V. Butler (1866), 6 E. ic 15. 5)2. Folld. Moufiet v. Colo 
(1872), L. Jt. 8 Exch. 32. 

455. A straight line or as the crow flies.] Leigh 

V. TTjnd, No. 451, ante. 

456. — .] — Under a contract not to carry on 

business within a given distance, the distance is 
to be measured in a straight line upon a liorizontal 
plane, A not by the neare.st practicable mode of 
acci'ss. — Diugnan r. \VAi,Kr:u (1859), .John. lib; 
28 J.. .L Ch. 8b7 ; 33, L. T. D. 8. 25(5 ; 5 .lur. N. S. 
97b ; 7 W. P. 5b2 ; 70 E. P. 49b. 

Aintotofion : -Apld. Moutiot r. Ctd(.‘ (ls7 2). Tj. T!. s h'\ch. 32. 

457. .1 — Deft, covi'uanted with pltf. not 

to carry on the busine.ss of a ])ublicau within half 
a mile of pltf.’s jiremiscs. lie afterwai-ds carru'd 
on busine.ss witliiri half a mile if the di.stance w ere 
measured in a straight line, “ as the crow flies,” 
but not wdthin half a mile if the distance weri' 
measured by the nearest mode of jiract icabh' 
access : field : there had lu'cai a breach of the 
covenant. — M oi’FT.ET v. (5)EE (1872), L. P. 8 
Exch. 32; 42 L. .1. Ex. 8; 27 J>. T. b78 ; 21 

W. P. 175, Exch. 


I SUB-sEGT. 5. - -PAKTlCULAlt ^^'()){DS AND 

Pbk VsES. 

458. “ London ” — Whether confined to City of 
London.] — In construing instruments the woi'ds 
are tf) he construed ac'eoi-ding to their strict A 
jU'imary acce})tat ion. unh'ss fi'om the context of 
fix' in.strunu'nt. A Die intt'iition t)f the jiarties 
to be collected from it, tlx'v a])])ear to he used in 

I a dilT('r('nt si'iise, oi* unless in their si i-ict sense they 
art' incajiable of ht'ing canh'd into t'llect ; subject, 
howe\or, to this, tliat tlit' nu'aning of a jiarticular 
word may be sliown by ])ai‘ol t'\ itlenct', to be 
ditleront in sonn* })articulai‘ i>lact‘, t radi* or business, 
from its projaa- and oi-dinary signdication. 

Py artich's of agrt‘(‘m('nt bet\v(‘t*n dt'seribed 
as “of tiieat Pusst'll strt'i't, Ploomsbuiw Square, 
in tbt' eminty of M iddh'st'x,” of the one jiaid, A P., 
j etc., of the second ])art, the ft>)‘mer agre«'d to 
instruct the latt(*r in tlu' business of a surgeon 
I tieiiti.st ftir a tt'rm of foui- >t'ars, A it was stipu- 
lated that H. should not, without the cons(‘nt of A., 
j carry on tlu* hu''ine.ss of a dentist surgeon “in 
' Loinloii, or any <»f tin* towns oi* ])lac.*s in hhigland 
I or Scotlaml.’’ w’lx'n' A. may ha\ e hi'cn practising 
hefor(' tilt' e\])iration of tlu* term : field : in its 
strit't A ])roper meaning, tlu' word London meant 
till' (’it> of ia)ndon, in which siuise it ought to be 
undt'rstood as there was nothing in the context to 
' pri'xent its being construed in its jiroper .st*ns(' ; 
A that a .statement in the case, (hat “ London ” 
had a ])o]>ular or colloquial sense, in which (ireat 
Pii.s.scll Strei't would be understood to be within 
its limits, w'a.s not sullicieiit for tin' ])urpose of 
causing a ditTereiit construction to he fmt- upon 
that word in thi' instrument. M\eian r. .May 
(IS il), 13 M. A W. 511 ; 14 L. .1. Ex. 48 ; 4 J.. T. 
O. S. 174 ; 9 .lur. 19 ; 153 E. P. 213. 

Atniototions : — Refd. Wallace r. A.-G. (18)51). 33 Boav. 381. 
Mentd. Slmpsoii Marpitsoii (1847), 1 1 Q. B. 23 : l)ii\ ic'>, 
'rurix'r r. Ja,\\ea (1S'.)i), (D L. T. (566 ; Brniicr r. Mooic, 
111)01 1 1 Eh. 306 ; Cave r. Ilorscll, [1012] 3 K. B. 633. 

459. - - Whether confined to Metropolitan 


S. A. 8. JE 203.— AUS. 

k. '* Conctrmd or iiUercstid*’ —Con 
doct inttrftnng \eith business or pro/ds 
of plaiidiffs,] — SovTirr.ANn Faozr.N 


N Ekodi'ck Exroui' C’o., J/ii>. 
r. Ncuson Brothers. Etd. (isOii), 
! 16 N. Z. E. IE 1 : afid. [18‘)8] C. 142, 

I’.E.-N.Z. 



46 


Tkade and Trade Unions. 


Sect. 5. — Coytstruclioji of (ufrecmmis : Std)-scct. 5. 

Sect. 0 : Siib-s c cts. I d: 2, A. dr B.] 
district.] Sutcliffe A JJi^jgham, Ltd. v. Holwii.l 
(1912), LU 1.. T. Jo. 150. 

460. - “in county of Middlesex.”]- Mason 
r. I^itoviDENi' (Lotjong a SuFj'j.y Lo., Ltd., No. 
1 43, a>i/t . 

461. “ Any matter or thing whatsoever in any- 
wise relating to specilled trade Lending money not 
included.'— A covenant not to Ix' cngagctl in a 
specified trad(‘, “ or in any matter or thing wliat- 
soev('r in anyuise relating thereto ” within a given 
disti'icl , does nut ]irevent the covenantor fi'oni 
lending money to a person engaged in sucli trade 
within tlie said limits njion mtge. of his trade 
premises, altliougli lie may know that the nitgor. 
has no means of ])a_\ mg tin* debt except out of ilie 
protit.s of tlje husim'ss. litKD v. J^akk. 14ihi> r. 
Tfkneu (isr.J), 1 11 ( 111 . A M. 33S : 71 E. Jt. 147. 
Aniiotaiiorm : — Folld. Smith r. HauciK'k, [ISDIJ Ch. I{77 ; 

(V>ry r. llarnson (liMil ). is Sol. .Jo. ;l»0. 

462. “ Interested “ — Means entitled to profits.] -- 

IliLL ((iEG.) A (^). r. tliLL, No. ,537. yaW. 

463. ■ Means proprietary or pecuniary 

interest.] — Smith r. II vncock, No, 549, pas*/. 

464. ' - - 44i(' manager of a jewellery 

business entiaed into a ooMuiant with the ]>ro- 
prietors of tla* hu.vini'ss that he would not h(*come 
int (‘rested in, (‘ith(*i‘ du(‘ctly oi‘ indirectly, a similar 
trade or l)usin(‘ss t(( that carried on by the said 
propri(‘tors. Siibs(>(]uenth he entered th(‘ emplo\ - 
merit <.)f a tii*m in a similar biisine.ss as an assi.stant 
at a fixed salary Jh/d : th(‘i-e was no hia'ach of 
tlie (’ovenant, as h(‘ had no “ pi’ojinetary or 
jiecuniary ” int(‘rest in his n(*w em})loyment. 
(hmiliu Di^moxi) ('(». i\ W'ooH, fl9t>2J 1 Vh. 959 ; 
7i Jv. .1. ('h. 559 ; cS9 J.. 4', S9i ; .59 W. IL 993 ; 
IS 4\ L. n. 192. 

An7i.<tt(rft(>ti ■ Refd. HnU'.ti ( 'oiuTetc Co. v. .SohelfT. (1921] 2 

cii. .'ids. 

465. “ Concerned ” — Means “ having something 
to do with.”! Hill (Oeo.) A (’o. r. Hill, No. 
537, nni ( . 

466. “Concerned or interested” - Whether in- 

cludes creditor of competing business. Kesp., a 
coal merchant canning on both a h(ane A an 
export business, sold the home business to ajijills. 
A covenant('d with th(‘m tiiat he vouhl not 
“ sole!} oi' j(jintl\ with any other pt‘i‘son either 
directly or indiri'ctly carry on or lx* coiua'irxHl or 
interest(‘d in the coal trade in an\ [>art of (Jieat 
Hi-itain oi th(‘ Isle of Man." He afterwards sold 
the export busin(‘ss to a co. A t(K)k the pin chase- 
money in shares. 4’h(‘ co. afti'rwards sold t h(‘ 
business to a firm, tJje jmrchase-moix'y being 
payable to the ('o, by instalment. s lasting o\(‘r 
several years, firin ]ia\ing begun to carry 

on both a home A an expirrt businc'ss, aj)]dts. 
brought an action against j-es])t. for breach of 
covenant : — lltld : lesp, was not “ (xrncermxl or 
interest ('d in " tlx‘ liorne busine.ss in Hie bu.sine.s.s 
sense wdiich must be attributed to those words, A 
there was no bif'aeh of coxenant. Holy (Wit.- 
LIAM) A Son. Ltd. r. JJauulson, LHM)9J A. 274 ; 
75 L. .1. ('h. 714 ; 93 L. T. 818, 11. L. 

Annolalmn : -Apld, Cuvemlibh (’. Tarry (190H), .52 Sol. Jo. 

72(j. 

467. Whether includes acting as manager of 

similar business.] —Havendish v . TAiaty, No. 427, 
aydp, 

468. Neighbourhood — Immediate neighbour- 
hood.]- Stiude V. Mautin, No. 995, post. 

469. “Use” of works - Means manufacturing 
use.] — Heaps, contracted with applts. not to 
“ erect or assist, or])(be in any way concerned or 
interested in the erection of or use of freezing works 


at BlulT,” & thereafter contracted with W. firsi 
to purchase all frozen meat produced at his workt 
at HlufT, A s(‘condly to purchase his w’orks at ttu 
expiration of tlieir contraef. witli applts., togcthei 
with additional w'ork.s to be completed by thal 
date: — Held: (1) nidther of tlx^se cimtracts witl 
W. was a breach of the contract with applts., b> 
the true construction whereof use means the manu 
facturing use, A does not include the uses contem 
plated by re.sps. in either of tlieir purchases 
(2) nor is it a breacli to lend money to Hiat third 
jierson where sucli loan is indepc'ndeni of tlu 
contract witli him. - Softhland hTtozEN Meat A 
Prodik'E ICxpokt (4). V. Nelson Hrotheus 
118981 A. ('. 442 ; 97 J.. .1. P. (\ 82 ; 78 L. T. 303 
I*. 

470. “ Interfere with, prejudice or In any mannei 
affect ” -Whether includes setting up rival busi- 
ness.] -Deft, was engaged as travelbw to pltf., A 
he agived that h(‘ would not “ on the tei*minatioE 
of this engagement or w'ilhin iwo ytvii's thereafter 
wdthoul theeon.sent in wu’iling of ’’ pltf. " either in 
ids owm name or in 1 he nanu' or narm^s of any othei 
person or persons, directly or indirecUy, interfere 
wdth ]>rejudice, oi* in any manner alTect the tradr 
or busine.ss or rej>iitati<m of said ” pltf., A wmiild 
not solicit fix' latte7‘’.s eust omers : -//c/d : tlx. 
agr(‘(‘ment did not ])revent- deft, from S(*tting U]i 
a rival busin(‘Rs ])rovid(‘(l tliat he did not solicit 
])l(f.\s customers. -Hjoeve r. M vusii (1999), 23 
T. L. K. 24. 

471. “ House ” for sale of exciseable liquors 
Construed to mean public-house.] — Upon the sale 
by d(‘fl. to pltf. of deft.’s int(‘r(‘st. in a public-hous(' 
A ]»r(*miseH licensed for the sale of liquors, together 
wdth tile goodwill, d(‘ft. agreed that she wxiuld not 
" exercise, can\ on, oi* he in any iiiamuT, dinxdly 
or indiriMt ly, cojx'(‘rned in any house for the 
sal(‘ of (‘xcis(*ahl(‘ li(}UorH witliin an agrixxl distaiKM' 
dui-ing liie oceujianey of the ]iremisos by pltf.” : 
/Jr/d : the w'ords house ” should he construed 
according to th(‘ subject-matter of the agreement 
as public or licensed house, A not as any firomiscf 
upon which llx‘ sal(‘ of liipioi-s might be (‘arried on 
A the agreenuuit w’as not too wide. — (ATTELMori 
c. .1 \i{Ei) (1999), 53 Sol. ,Io. 244. 

472. “ Connected wlth.”j — W hitmore v. King 
No. 405, anir. 

SE(T. (>. SEVERABILITY. 

Sm-sECT. 1.-- In General. 

Ncc, (jcynraHif, Gon'CRAI’T, A'ol. XU., jip. 413 
417, N(is. 333 1 ‘3353. 

473. How far contract enforceable - Where vok 
part severable.] — Wauhs v. Day, No. 918, post> 

474. - .]--Nicholls V. IStretton, No, 

725, po.s7. 

475. — By agreement made June 9, 

1885, by D. A co. of f^ondon, foreign cairicrs, 
thereinafter referred to as ” employers,” of the one 
jiart A L., of the other part, the employers agreed 
to engage E. as their clerk on certain conditions, 
which Jj. agreed to observm A perform, A tlx 
agreement contained the following covenanl : 
” Jj. agi'ccs tliat he will not within twelve calendai 
months aft(*r the termination of this agreement, 
from whatever cause, carry on or be engaged in, oi 
interested, directly or inrlircctly, in the cities ol 
J..ondon, Birmingham, Liverpool, England, A 
New York, TJnitod Htato.s, or within fifty mile? 
thereof of eacli of the above-named places, eithei 
as principal, clerk, agent, or otherwise, in any 
business similar to the business now or hereaftei 
to be earned on by employers.” On Feb. 21 
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1891, dof t. pltfs. a month’s notice to tenninate | 
Iho cn^axKeniont, & on leaving pltfs. he entered into 
tli«‘ Ht*i \ ice of a rival lirni in liondon, tS:, as ])ltfH. 
alleged soIi(Mt(*d llie custom of tlie cusi-omers of 
])ltfs. Idtfs. liad not any trade w itii Birmingham, 
])ut a considerable business with tlie otlitu* plac<‘s 
7 n(‘ntione<l in tlu‘ agreement. 'J’liis was a motion 
on the ]>art of pltfs. asking, in the terms of the 
cioenant, omitting tJie words “or ii«‘reafter ” 
near tlie end, tliat deft. mig]»t be restrained by 
injunction from committing a breach of the agree- 
ment : Held: the limit of time was reasonabhs 
also that of space', with the excejdion of Birming- 
ham, with wJiich place pltfs. appeared to have no 
connection ; thf' words “ pi-incijjal, c](*rk. agent, or 
otheru'ise,’’ in the agreement/ w(‘re not too wide; ; 
the words “ now or Jicreafter ” in the agr« em<‘nt 
vvei’c not reasonabh' ; isi tl»e ct. could s('i>aiate the 
diftej'cnt ])arts of the cov(*nant. holding ])art good 
and part bad. Daviks, Titunkr A: t’o. r. Lowiox 
(1891), 61 J.. T. 6r.5 ; 7 T. J.. H. d7(). 

Jnnotdlioiis : Consd. H(K)]»er eV Asbbv r. Willis (Jl)O'i), IKl 

L. T. iilU). Apld. Atl\^<»od r. iianinnt, 11 1)11(1 j 11 K. B. 

1 1(1. 

476. -i Haynes r. Doman, No. 158, 
ante. 

477. - .| W'lu're an infant enters into 

a contiact restricting iiimself as to his future 
business A the agn'cmenl c(»ntains some stijmla- 
tions whicli are for the infant’s benefit A. are 
0 ]K‘rativ(', A also some' .stijndations wliicli are not 
for Ids lauiefit A are inopeiat iv(', if the inoperative' 
jiarts can be sex('r(*d, th<‘ agi-eement can Ix' 
enforced as to its operative' parts, as in the case of a ' 
contract made by an adult. 

l)eft., an infant, entered into an agreiMuent with 
pltf. to ac't as an assistant in piff.'s ]<*tail bakei’\ 
husme.ss, A Ids duty was to take the bread out- A 
sell it to customers A^ otlars on tie* i-ouiul. lb* 
agrt'cd tliat he would md within three y(‘ais after 
h'aving the serx ice A within a <listaiu (' of ten md<‘s 
])(* (*ngagi‘d in the businc'ss of nulh'i*, bakei*, A in 
some other ernploynu'nts wdiieh tlie master did 1 
not then carry on. He w’ould not ha\e obtained I 
tlie eni])lo\ rm>nt if be bad not a('e<‘i)ted this agr<M>- 
nu'nt. ..Vtter several \ ears’ service he l<‘ft the 
('Tiiph Airn'iit A set up a bakery busim'ss in the 
same jilace : f](‘ld : the agr('(*m(*nt was operative 
as to the restriction relating tti the retail bakery 
busiiK'ss but was inojieratix (* with regard to the 
other* r(*st I ictions, A, as the opera! iv(* ])art could 
he sevei'cd, jiltf. w'as entith'il to an injuneliou to 
rt'strain deft, from b<’ing engaged in tin* liakery 
business. 

Tlie resti'iction must coincide with what is 
necessary for the ]U‘o1 ('(*tit)n of Ha* master's 
business (t’liANNELE, .1 .). — Buomlev V. Smith, 
[1909] 2 K. B. 235 ; 78 I,. .T. K. B. 715 ; 100 J.. T. 
731. 

.• — Apld. AtLwood r. Lameiit, I10*2l)] 2 K. U. 

11b. Reid, (dabl v. Thonijisoii, [IDll) 1 Iv. B. 301. 

478. Must be clearly severable.]-" 

Mason V . Provident Pbotiiino A Srm.Y (’o., 
E'l n., No. 1 43, mdv. 

479. ^ ^ Nevanas (S. V.) A Co. 

WALKER A Fobeman, No. 506, pos*/. 

480. _ Severed parts must be Inde- 

pendent.]-—- A promise may la* enforceable not- 
withstanding that the promisor lias in the same 
document made promises supiiorled by th(* same 
oonsideralion, which are void, provided that 
the severed parts are independent A that not 


the kind but only the extent of the jiiomisor’s 
obligations will be changed by the jiartial enfoi*c(i- 
ment. Agreements in i‘estraint of traule foran no 
exception to this rule. 

Deft, was employed by tla* pltf., a tailor carr> - 
ing on businesses at three jilaees A. B. A C. m 
Birmingham, as manager A cutter. Deft, in 
consideration of the f‘mplo>Tn('Tit ])romised that 
on the deti'rmination of his agreement be would 
not for five years (a) set up as a tailor himself, 
{b) enter into the emiilojnnent of a named neigh- 
bouring trade lival, (e) be employtid in any 
capacity wdth any tailor carrying on business in 
A. or B. or C. : — Held : the promise not to take 
service w'ith any tailor in A, could be severed from 
the other promises A enfor*eed, m that it did not 
affect tlie original eiTect A meaning of tie* agree- 
ment— namely to protect tli(* pltf. against the 
im]>ro]>er us(‘ by deft, of the knowledge wlii'^h lie 
had acqnii'ed in pltf.’s service — but only limited 
tb(‘ sco]>e of its operation. Petsmxn r. IAyi.ok, 
11927] 1 K. B. 711 ; 96 L. .1. K. B. 726) ; 137 J.. T. 
291 ; 43 T. T.. B. 392, C. A. 


Seb-sect. 2. --What Contracts aiu: 
Severable. 

A. J n (tC)teral. 

481. Contract containing Independent covenants.] 

- Wallts V. Day, No. 618, po,s7. 

482. - — -Attwtjod v. Lamont, No. 131, 
ante. 

483. Covenant covering possible unreasonable 
cases - Possibility not within contemplation of 
parties.] — Haynes v. Doman, No. 158, ayitc. 

484. Excess of trivial nature.] - -Mason r. 

PUOVIDENT CLOTHINO A Sl’CRLY CO., BtD., No. 
143, (ude. 

485. — Assignment of wages coupled with un- 
reasonable restrictions.] —IJoRwooD v. Millar’s 
Timber A Thadino Co., Ltd., No. 127, ante. 

B. In respect af Aren of liesirainf. 

486. Contract not to trade within Cities of 
London & Westminster— Or within six hundred 
miles thereof.] By dc(‘d, n*citing that A. A B. 
carricil on husincbs as perfumers in partnership, 
A tiiat it had been ag7*i‘)‘d betAVc'cn tliem that B., 

I in consid(>ration of £2,100, should assign to .V. 

liis ni(»u*ty of the goodwill, stock in trade, etc., 
I of llic ('o-})art nership, B., in con^idci’atu)n thereof 
I co\(*nanL*d that he would not, during his life, 
j carry on tin* trade of a perfumer witliiu tlie eitii*s 
I of Loudon A Westminster, or within the distance 
of 600 miles from the same respectively ; A for 
Hie observance of Hiis eoveuant. lie hound himself 
to A., Ids exors., etc., in tlie sum of £*5,000, by 
way of Injuidated damages, A not of penalty: — 
Held : this covenant was divisible, A was good so 
far as it related tt) the citi(\s of London A West- 
minster, though void as to the 600 mile.s, a breach, 

I that B. carried on the trade in the (*ity of London, 
w'as good, A A. was entitled to recover in respect 
of such breach, the wliole sum of £5,000.— Price 
r. Green (1817), 16 M. A \V. 316 ; 16 L. .1. Ex. 
108 ; 153 K. IL 1222 ; sub nom. Green r. Price, 
9 L. T. O. S. 296, Ex. Ch. 

.4nNo/«//o7J,>* — Apld. NiohollH v. Strottou (1847), 10 Q. B. 
340 ; Bi.slmi* r. Kitohin ( 186 SI. 3 s L. j. Q. B. 20 . Consd. 
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481 H. — - .1 MACKKNZiEr.STHiHA- of Strathcona for fivc years.]— \.KT\y>irM 

MTAH (1890), 1. L. IL 13 MaU. 472. — I r. Fontatnii: ( 1 OOr)), 7 Terr. L. JL 110, 
IND. I 2W. L. H. 110. CAN. 



TitAI'K AND 'I’kADIC UnIONS. 


St'cL it. Si'rcrtihtlifiJ : 'J. <'■ A’ />.! 

llaitu's f. ^'li. 1>. 1.>1 ; llaUcT i 

<Nv<k ;Vw ('U. n .••_*() Apld. DiMi'.-. I'linK-r r. 

t'>i j, ^ 1 . Cl.).. Retd r >tiuii 

nM>'. 1 ) M ?). •>.;». !>(‘iiil\ f ll< idUm-'I'H Jl 

M< t* < r I . I I \ Uiifi { I K i' li. \ I' ><• t , 
I'arrt'rf ( * i ''t!!* ). I.. I.’. J (»' H. M'- . l.oi kr 

(lN75n, 4 \j. Ci7 4. M. \ I. i:>-' hit'W n (. 
lav. 7(^’> . ( u. r. 

k'3 y. H. 1'. . lUiMitott r, IMvnu .{<* 

Jo. o.'iCi ; Miixitu Noni*nf»lt livitw \ Anuaunltlou 
I'o. I’. Nonlonft It, 1 I'ti. tklO ; Nt'MuuiN e. Wulkoi 

\ Fort'mnn. lltMtj 1 (’h. 4!.i. Meutd. aUt'< r iih 
'il I'h. 1>. JtJ, r, \\ Uvun - 1 

ij. H. 1>. -J’.J. 

4B7. Contract not to trade within United Kingdom 
Or In foreign countries. —i NnKitwoou (K.) 
SoN% Ltd. 1 ', ilAUKKU, No. 777, jtosi, 

4S8. — -- .V (U was oinpIoytMl by 

pitta, aa a travolK-r in thoir solid tyro dopartinont 
under an agitH'jueiit which contained tlio fidlowinir 
clause : *‘ t>n the (eniunation by any meaiw of 
this agrtH'inont [deft.] shall n*d for a period of 
one year fi“om the date of such termination either 
alone or jointly or in partnersliip, or in the service 
of any other person or j>ersons, firm, or co. w’hat- 
Roever dirtKitly or indirectly, either by himself 
or as agent, or otherwise carry on or manager 
or be concerned, employed, or inteit^sted in the sale, 
purchase, manufacture or other dealings in india- 
rubber goods, wlietber wholesale or rt*tail, in anv 
part of the I’nited Kingdom, Germany, or France. ’ 
Deft, within one year after leaving pltfs.’ employ- 
n\ent entered the service of another co. which was 
engaged in the sale of indianibher goiuls in the i 
V nited Kingdom, whereupon pltfs. claimed an 
miunction ;--//Gd : the covenant, cimsidering 
tlie duration of the rostricd ion, wa.s riot too wide 
or unreaM>nahk‘ for lli<‘ })rot(‘(tion of pltfs. 
husine.s.s, except tliat part (*t' it u )iich idated to 
(ierinan> *V France, in wlinh (ountrioH pltfs. 
.'volii no mdiai libber goods., hut that that jiart of 
the coM*naul couhl lx* seicred from tie* f>ther 
^lart ; Iheieidre pllts.. were entitled to an 
mbuieUon on that footing. 

The \iews of the <’ls. as to rediMint of traih* 
have aherixi from time to time. 'J'la* cts. in early 
times api)roa{ hed tlu* su)))(‘ft viith a prejiahc'e 
against i-eslramt of liadi* ; tliev tluuighl t}»af all , 
restj’aints of traiie were contiaiy to jmblic policy j 
tV therefore void, ijatei* cts. had i‘<‘Iaxcd tliat ' 
rul»* cV licid that, wliilc ircncral r<*st mints were j 
had, partial j-estraints might he good. . . , d'Jieie j 
is consi<i(*rabIe forie in the that a ]x*rson 

employed in one ])art ieiiJar department of a 
business would be in a position to })i(‘k up a 
certain amount of information as to the otbei- 
departments of tli<‘ busine.ss iV that tbiaefoi'e it 
is nut unreasonable for liis employers to ]>rot(*ct 
ilieniselves as to those oth< r de])artnienfs. I 
tak(‘ the view that. deft, has uot made it clear that 
plif.'s iiilere.st did not reriiiii-e deft.’s exclusion 
or tliat the jmlilie interest w'ould he sacrificed 
if the proposed restraint were nidield. . , . A.s 
the decisions stood at jiresent thei’C seems to he 
no diflieulty as to seveiing a covenant when fiien* 
were other word.s in the (•o\<‘riant to wJiieh (In* 
ricstriction (‘an apply, hut 1 fe(*l great di/TIcnlfy 
when thej’c is only one word in the covenant to 
which th(‘ restriction can ap^iiy in saying tliat 
tlie ct. can insert other wa^rds in the eov(‘nant 
in cu'der to cut down tlie iiuianing of the words 
used in the cov(‘iiarit (SciirTTON, .).). 

(2) It is not to the public interest tliat persons 
should bo allowed to lightly hi-eak contracts which 
they had entered into (.SeiUTTiajN, .1.). (k)XTT- 
NENTAL TYUE tV llUllBER (GUEAT BRITAIN) ('O., 
JiTD. r. Heath (1918), 20 T, L. H. 808. 


' ^ <'<»venant not 

or he inlere.sliMl in Hu* business of s.indor 
dealer in leal or imilali.m jewellerN lor h 
of two >(‘ais m the (’onntv of Lorulim K 
.Seotland, liel.and, Wales, or any nart of J i/T ’ 

B.-rliii. st s^l 'la. ' 

(Ui- iiatiir- (if Ih.' X d,,, 

Wlaa-,- 11... ot, .vna <,f opinii.n tl.at il 

I \va.s |•.■,.„.llal.l^ ma'cKMii-y llic iH'ol.-Hion „f | 
r.n..nan(.-..'.s lin.sim.sH it u,.„nl,.,| injaiatam 
atra.tist tl... onv.aianl.ir's .airyi.lM: on .laiin..- 11,,' 
ptwiod meiitiomal the husim‘ss of a M-ridor of or 
.loaler in imitation jeweller\ in tie- ('ounlv of 
Ixmdon, Kngland, Scotland, Ireliin.l, Wales or 
any part of the I nited Kingdom of (ireat HiiHiu 
j tV: Ireland \ tht‘ Lsle of Man. (ioLosuij/ r 
(fOl.DMAN, |l}U5i 1 Gh. 2h2 ; M i,. .| (M. *)*>«! 
j 112 L. T. im ; 5b Sol. .Jo. IHH, (\ A. ’ ’ " ’ 

! ^innofti/ionji: R^td. Moirts r, S 4 ix<dby, [191,.] 2 (m, ^,7 ■ 

I 490, Contract not to trade within thirty mQes of 
I Bournemouth— Or within thirty miles of Southamp- 
1 ton,] — Deft., on entering the employment of 
I idtf.R., who wei'o buil(h*r*H’ merchants carrying on 
j bu.sine.ss at SouUinmpton with branch oOlei's at. 

Jlournemouth, J*o<de, Bi'iinksome, INirt.srnouth, ^ 

I Guildford, cov(‘nant(*d that he would not for the 
I peiiod of fourteen xi'ars after the termination of 
1 ids emjiloyment, at any place witliin a radius of 
j 8D niih‘s (dtlier from t he town hall at llourneniouth 
' or from the Hargate at Southampton, carry on or 
Im* (‘oncerned or interost<‘d in any eajiaciti in 
caiTN iiig on the Imsine.s.s of a huihh'rs’ nu'reliant 
or manufaet ur«*r of or deal(*r in e(‘nien<, hine, 
bricks, phusl<‘r, laths, whiting, (V: any oHkt building 
materials whieh at any timi‘ during Ids ernploj- 
ment should hi* manufaet ured by or dealt in oi’ 
sold on commiK-Nion by pltfs., or any otlier luisinyss, 
tradi*, or manufadure not witliin the for(*going 
of the same or a like naturi* or eharaeter as tlu* 

I husin(‘.s.s tfu'n eariai'd on or whieh dui'ing his 
I em|)Ioynient iiiiLdd he carried on by ]>Ilfs. l>ed. 

' after leaving pllfs.’ i‘in]doyment , earifed <>n 
: l)iisin(‘.ss as a huildei's’ nii‘rehant within 7 miles 
of the town hall at Bourn(‘mout h //c/d ; the 
,'irea ivas Jargei* than was reasonalily rerpiinsl for 
the jirofeetion of jiilfs.’ trade, iV on that- ground 
tlie covenant was unreasonable. — Ifooi'ER iV: 

.\simvr. WiiJiis (IbOh), 01 1.. T. (121 ; 22 T. L. IL 
451, ('. A. 

491. Contract not to trade within any district 
where employers trading.] — By a contract dated 
.Tan. 22, lOOd, jiltfs. engaged deft, as a traveller 
for a c(*rtain assigned district. The eontract 
contained a provision that deft, .sliouid not 
within a period of five years from the termination 
of his engagement with jdtfs., either by himsell 
or in connection wJlh any other jierson or persons, 
carry on the trade or busine.ss of a coal tV <‘okc 
factor or mereliant or colliery agent or any of 
them, or any d(*partment tlu*reof, within a radius 
of 5 inile.s from any railway station or port serving 
a district in whicli the mriployers wore trading by 
theni.sel ves, their ag(‘nts or travellers or otherwise 
during the engagement of deft. : -Held : (1) this 
was one* covenant, it was not severable, (2) it 
was far too wide for the reasonable ]<rotcction ol 
tlie emidoyers ^ tlierefoi*^! could not be (‘nforced. 
— Glarke, Sharp At Go., Ltd. v. Solomon (1920), 

87 T. L. B. 170, G. A. 
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In rcspni of J nlnjrrrncv tvith ('licnla or 
( 'u.slomcrH, 

492. Contract not to Interfere with present or 
luture clients.] ji()Li.h r. S'Jia/j'ioN, 725, 

^^ 493. ' -•! Bainks r. Okahy, No. 35)1, untv. 

494. .J^ Dlujovn ski A Sons r. (ioj.DsTKiN, 

No. <13S, aniv. 

495. •]- ('liAiO) r. Kammonj) (1901), 4.s 

,S()1. ,lo. 77J. 

496. Contract not to “ solicit orders or in any 
way deal with ” customers.) It is not necessary 
!()]• ni(‘ to consider fui’ther wJietlier soiue part of 
Die a}4r(‘em(‘n1 can be severc'd as ^j;<a>d, from Die 
icst wiiicli is bad, ix'cause 1 Diink tlie wiiole is 
-ood ; tmt 1 may add that, in my opinion, 1 could 
sever Die eailier part of the clause in que.slion, 
\i/., the words “ call upon or directly or indirectly 
solicit orders,” from the latter portion, viz., 
Du' words “ or in any way deal or ti’ansact business 
with ” tlie old customers, if it were necessary 
(CiiiTTY, .1 .). — Miij:.s V. Dunham, [IBOl] 1 Dh. 
57G ; 00 I.. ,1. Ch. 302 ; 01 J.. T. 712 ; 39 W. 11. 
2S9 ; 7 T. 1.. K. 238, D. A. 

Reid. Moonich v. Fencstre (1802), Cl L. J. 
(’h. 737 : Rogers v. Maddocks, 11H92J 3 Ch. 346 : Maxim 
Noidonft'lt Gims & Ammutiillou Co. v. Noixleiilrlt, 11893] 

J Ch. 631) ; llayues v. Doman, 11899] 2 Ch. 13 ; Hood 
<S: Moore’s Stores r. Jones (1809), 81 L. T. 169 ; Morris 
r. Ryle (1910), 103 li. T. ; North Western Salt Co. 
r. Kleetrolytic Alkali Co. (1912), 107 L. 'J'. 439 ; Eastea r. 
Ruhr, [1914] 1 Ch. 468; Millers v. Steedinan (1915), 

8 1 L. .1. K. B. 2057 ; Whitmore v. King (1918), 87 L. J. 
Ch. 640 ; Attwood r. Lament, [19201 3 K. B. 571. 

497. Contract not to “ interfere with any cus- 

tomer or any person in habit of dealing with 
master.”] — Pltf. K. had employed deft, under a 
written ajj:rccment at a weekly salary dcdemiiuable 
by a week’s notice as a saleswoman, «S: deft, had 
coMdianled “ not at any time during or after Die 
detenu illation of tlie employment directly or 
indirectly, t'itlicr on Jier own account or for any 
other jieison, or lirm, or co., to solicit, interfere 
v\itli, or endeavour to entice away from the 
iiiastiT any customer of or any i)erson or persons 
in th<' liahit of dealing with Die master ; ” A- slu^ 
had also c'oNenanted ” not at any time after the | 
detenninati m of the employment to advertise 
that slie was late with K.” Sulisequently ]»ltf. 
dischaiged deft, with a w'eek’s wages in ii<*u of 
notice, lef using to allow licr to work out the w(‘ek’s 
iiotici*, A shortly afterwai’ds deft, had entci*ed the 
enipic^^nveiit of U. who at one lime liad hovu witli 
.^i employment of It. she liad 

addressed a circidar to S. \\ ho liad been a customer 
of ])ltf. for ten years, but during the la.st two 
7»ears had dealt- elsewhere. Tlie tirm liad also , 
advertised as ” K. late of K.” Pltf. alleged Diat 
delt. was m fact in partnershi]) wiDi H.' A that- ' 
Ciesc acts were brcaclies of lier covenants. Deft, 
alleged tliat by dismissal with a week’s washes in 
lau ot iiotici', pltf. Jiad abandoned his right to 
sue on the covenant ;—//cW ; (1) there was no 
p.U'iiiership A no breach of thi* covenant against 
\v mast(‘r had by jiaying a week’s 

eflrr^^ discharged all liis obligation under the 

e ^^ 1 ^‘ivfore abandoned ; A- 

b(' soliciting, etc., was too wid(‘ to 

uumt "" V scwernblo ; (2) the agrcc- 

bv c(H^ customers could not be conlined 

durinefR persons wlio were customers 

^^^iployment, but extended to all persons 
or t H^toti^cra at Die date of tlie agivenamt 

any time* afteu* that date.— K onski r. Pekt 


II91.7J 1 (’ll. 530 ; 81 L. .1. (di. 513.; 112 L. T. 
1107 ; auh notn. Kaski v. Pi.lt, ."/J Sol. .Jo. 3-S3. 
AvuotdtionH : - J.s FoUd. I’Nst x I ukim i-i r. Hold* r 

(1926), 70S<»I.Jf», )0()1. Lc/ara////,ReI(l.'i urpiu r. Viclo:hi 

I'alacr (1918), 88 J. K. B. .j69. 

498. Contract “ not to solicit any customers in 
respect of goods supplied in course of employers’ 
business.”] — J0 \st Essex Ear5ii:iis, Ih’d. c\ 
lIoLDEit, No. 4 35, ante. 

/). In rvsjn rt of yalarv of Jiu^inr.^s. 

499. Contract not to be concerned in any other 
business.] — Dakek v. IIeik.ecock, No. 412, unir. 

500. - —.] — Woods c. d’lioJLNjJiui.v (1-897), 41 
Sol. Jo. 750. 

501. Contract not to be concerned in employer’s 
business—” Now or hereafter to be carried on.”j -- 
Davies, Turner A; (’o. v. Lowen, No. 475, uiUc. 

502. ” Or any other business.*’] — Robin- 

son (William) A Co., Ltd. v. Hkuer, No. 500, 
post. 

503. — Or other specified businesses.] — 

Bromley v. Smith, No. 477, ante. 

504. .J — Attwood v. Lamont, No. 

131, ante. 

505. ”Or any business which might be 

carried on ” by employers.] — Caribonum Co., 
Ltd. V. JjE Couch, No. 382, ante. 

606. Or any business ” similar to any 

business carried on during period of employment.”] 

— In 1908 pltf. CO. agreed to employ deft. F. as 
manager of the co. at Liverpool for five yeais 
from Jan., 1909, A l>y clause 7 it was provided that 
the manag(‘r should not for a period of one year 
after the determination of tlie agreement, whether 
by effluxion of timi* or in any other way w'hat.so- 
cver, eitlicr solely or jointly with or as agent for 
any other person, firm or co., direcDy or indirectly 
carry on or ])e engaged, concerned or mtercsteil 
in carrying on, within the Lnited Kingdom the 
trade or business of an importer of meat or an 
ag(*nt for importers of meat, or any other trade or 
business similar to any trade or business carried 
on during the iieriod of bis employment by the 
CO., (*xcept with tin* consent in wT’iting of tlie 
directors for the time being. 

At the date of agreement pltf. co.’s business 
as inqiorters or agents for impoidi^s was confined 
to Die Australasian ti*ade as distinguished from 
the American trade, tliough they tlid soi le ]>usim*ss 
as wholesale di'alers in meat, including American 
meat. The business was (‘onducted almost 
entirely in tla* north of England A Dt' Midlands, 
but it iiad since undergone considerable expansion. 
In proceedings to iTiforce clause* 7 of tie* agreciuent 
it was admitted that the concluding ])art of the 
clau.se was too wide*, but it was e’onlendeel that 
the* clause* was .severable A that the lirst part was 
ne)t teu) wide A was e*nfe)rceahle by injunction : - 
Held: clause 7 of the agreeme*n{ was severable 
but the re*straint against earrying on within the 
riiite‘el Kingdom tlu* business of a me'at imj)en‘teT 
or agent ft^r meat import e'rs was v\ieler than was 
reasonably re*(]uireei feu* the' prote*ctieui e>f ]iltf. co. 
be'cause it eTiibraee'd the American ti’aiie* a*^ we'll 
as the; Australasian traeie A cemlel ned he' fairlv 
construed as re'ferring tei tlie* latte'i* tiade <de)ne'. a 
because it extiTuletl te> the* wheJe eif the* I mteel 
Kingdom, A the clause was Die're'feiit* veiiel as 
he'ing ill unelue restraint of traeie neitvMt list aiieling 
the time limit e>f erne year. 

! To precluele* a feirme-r se'i vant freini carrying on 


ni. Covciia PART V. SECT. 6, SUB-SECT. 2.--C. 

/Zrw.]— (E bger/crc uHth any jierson U'ho iros dvHng the co 7 Uiniianrc of f'nipIoy(('s employment a customer of the 
-VOT t Kuhnelle (1926), 26 IS. R. N. S. W. 327 ; 43 N. S. W. W. N. 67— AUS. 
vejij. xLIII, !(■' 
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Sub*9Wt. 2» D. Sc^. 7 4? 
Bt Sut^9«et. 1, A, (fl) db (d).l 

in any part whaUiver of tho 

‘“'p * 

in tbara^^ ^ c«rt<jin renmrka of 1 x>ki> Houltuk 

w ciupfj^ Co., JSo. 143, artfr, this nart of 

b iuvnUdatwl. bccawno tho* suciwdinK 
fk ^ « covtMiimt. imnidy, tlial proJubitiuK 
pe earrytag on by the manager of any trade or 
bmilpim iimikr to any trade or buBinc^s carried 
on attnng the pcri<Hi of his cnipliix’nu'ut by the 
00., is, adttiitteilly, too wide. 1 d<^ not think that 
those remarks were intended to be applicable to 
cases wtiere the two parts of a covenant are 
expn*ss«‘d in such a v\u> as t(‘ amount ti> a clear 
severance b> the parses lhein‘.»'i\ e>, \ aa to l>e 
stibstv^n! lallv eijuivaleiit to t u i* ."eptirate ef»\ f^mints 
|>* V}i‘ » 'vN'M . «1 . N LN VN ‘ ^ • KV> t ’o, ; . \\ VLKlJt 

iV F(*V.KHaN, FU t ; I i‘h. 1 Ki ; h. -b t 'h. ; 

110 L. T. no'; '.;0 T. 1.. K. K^l : •>''• “•<•'’• 

Aur,olat<.>fu: ■ Consd. Att>‘ -hI r. 

57 i. Retd. Puts’iiiu t iu.\]c*i. 1 a ii- '‘-o- 

507. -- “ Real or Imitation jewellery/' 

GOLDsoLL r. (ioLDMAN. No. -IhM, 

508. Contract not to deal In particular goods - 

Goods in which employer might have but did not 
actually deal.’ — K ooeus v. Madock^k^, No. 417, 
atifc. I 

Nor solicit any customers.] -~N’( r No. 435, i 

afifr. j 

509. Contract not to be concerned in vendors’ 

business — Or act as servant of any person concerned 
in similar business.] — B ritish Beinforced Con- * 
CRETE ENGINEERTNC Co., LtD. SCTIELFF, No. 
310, arif(. j 


Sect. 7,~~EXTINGUISHMENT OF COVENANT. 

510. Covenant by employee- Whether extin- 
guished by dismissal — Wrongful dismissal.] - - 

Proctou r. SVRC.ENT, No. 172, (in/c, 

511. — - -.J — Employers agn*cd willi 

Ihcir manager that ho should ludd othce suhjool 
to torminalion at twelve* months’ notice* b> either 
party A. with a re\strie-tiou em Ids right te> trade 
after its te*rmination. The eiui)lo>e‘is having 
wi’ongfulb dismi.s.sod luni without notice ; - /h/rJ : 
he was entitled to treat the* di.smissal as .a repudia- 
tion of the contract tV to sue them for damages 
for breach of contract, tV was no longer bound by 
tlie restriction on trade. General liiLLrosTiNec 
Co., Ltd. r. Atkinson, A. (’.118; 78 L. .1. 

Ch. 77 ; i)9 L. T. 913 ; 25 T. L. 11. 178, II. ].. 

.4 rmoiaf Consd. MoaHucb r. Mt-fisuivb, IHUO] 2 Ch. 
218. Distd. Koiibkl r. JVel. 1 Ch. 530. Refd. 

Dennis v. Timnunl & Moon* (1911), 5(1 .sol. Jo. D>2 , 
Ncwsuin V. Bradley, 119l8i 1 K. B. 271; h'e Ruhel 
Bronze ic Metal Co. tN Voh, 11918] 1 K. B. 315 ; British 
Concrete Co. r. SehelJT, [1921] 2 Ch. 503 ; Alarlin v. Stout 
(192.5] A. C. 359. 

512 . — Winding up of company.] — 

Deft., in July, 1903, entered into an agreement 
with pltf. eo.. of which he was a director (a) to 
hold eiffice for seven years at a fixe^d .salary, A. 
{h) that so long as he should continue to Iiold 
office, A for seven years after ceasing to liold such 
office, lie w'ould not, either solely or jointly with, 
or as manager or agent fur, any other jferson or 


pei-sona or oo. directly or indiraetw «« 
b« ougoged or intorogted 
would compete with that carriSf k 
In Apr., mou, a receiver & manaitei-^o 
ui a debcnturo-holdor’8 aoUo?^* 

w«ndin«-up order waa made aokin.t 
reiver & m*na«er havin« Sn nun'' ''?• 
that hw w.rvice« would luTlonV.M. ? ^ 
havin* ceaaod to pay hU biUmv joft 
to carry on buaim-tw on hia ow.’, , . ’ 
action to rertrain deft, from" J-.-vklT*"', 
in competition with fho co 1 i 
covenant!_i/Wrf.- pit/, co could 
lH.rfonnanco of claiL (6) without ilrtonm'n:'']' 

i ‘V''? r?'*'.** rlaus,; («) u ^k.n. 

! of deft.. & co^.(,ucntly ho wag no Ioukoc bo,m, 
'oycuanl & the co. w,.,.,. ” 
entitled to an injunction. MiiAscKiN liuoTiii i 
l.TU. c. Mi;AsfUE», imuiU t'h. 2IS ; 7i» i/t , 

, 707 : 102 1.. T. 701 : 20 T. 1.. It I.ss . ’k ■ 

•lo. 521 ; Mans, -lo, c. a. ’ ‘ 

.■<nrti./anefW.---Reld. AliwBin pubhor ('u. i Vhnuun,, 

613- Dismissal by receiver. -M'j]. 

-^TKAJ) r. i/ADJJ'.v, yo. 4(J3, (m//. 

514, ' Dismissal with wages in lieu of 

notice.]- Konsjvi r. No. 497, r/u/r. 


Sect. 8. — BREACH. 

SCB-SiECT. 1.— WiiAT (< INSTITUTES BREACH. 

A. i'ovoiant y<)f io b( infrrcstnJy Concerned or 

Ihujaged in iSimilar 'FradCy Uu^iniss or 
! Profession. 

[n] In (icneral. 

515. Test of similarity -Sufficiently similar to 
compete.] — Pit fs. giaub'd a lease to the A. B. Co. 
containiug a eovenanl that the tenant. s would not 
carry on the busine.ss of a restaurant similar to 
that carried on Ity K., another tenant of pltfs. 

K. was an hotel keept'r who had a restaurant 
on liciuiscsl premises connected with his hotel. 
Tlie A. B. Co. carried on a restaurant at wdiicli 
they sold tea, coffee*, cocoa, pastry, A cold meat, 
but not any hot meat cxcejit beef pics, A this 
was iK»l olijected to. d’lie A. B. (’o. having 
assigned th(‘ir lease* to deft., ho jiroceeded in his 
re.stauraiit to sell hot meat A other things not sold 
by the A. B. Co. Deft, had ne>t a lieense for the 
sale of intoxicants, nejr a victualle*r's license ; hi.s 
e^stahhshment was on a much smaller scale than 
that of IC, his pi'emises w'Ci'e of an inferior class 
to tliose of ]{., A his prices were much lovv'cr : - 
H(ld : tlie test w’lie*ther eloft.’s business was similar 
lo that of 1{, was whether it was sufficiently like 
it to compote with it, A, judging by this mle, 
although there were* considerable dilTeremcc.s 
hetw^een B.'s busine'ss A tliat of deft., deft.’.s 
business wus similar to that of H., A an injunction 
must be granted in the terms of tlie rov'enant, with 
a proviso that it was not to prevent deft, from 
selling any of the articles in which the A. B. Co. 
had dealt. — Drew v. Gey, 118911 3 (Ih. 25; 93 

L. J. Ch. 547 ; 71 L. T. 22tJ ; 58 J. P. 803 ; 7 

B. 220, C. A. 

516. .] —Deft . sold lo pltf. his business 

of an aiinatto A food preservatives manufacturer 
A dealer in eomh'used milk, A covenanted that 


PART V. SECT. 7. 

n. (Jovniant hy crnjiloyft WhcUur 
extinguished hy disnussol .] — lu an 
agreement In w i It mg an cmplo> ce under- 
loo k that in cube he “ left " the 


employment of his master “ for any 
came wlnitcvei,” In* nonld not for a 
period of seven years slArt a similar 
nuslncKs within fifteen miles of the town 
whoro his employer carried on businesB. 
Ho wub diflmi«i8Cd by hlH employer & 


immediately blariod In hUblnobB In the 
BUnic town — Held : the uord *' ]oa\e ' 
did not connote dlBUiishul, ic thcie- 
fore there wuh no breach of tin 
agreement. — Coi.EHoitNE v. Kearmi 
( 1912), 4 0 J. L. T. .‘{Of). -IR. 
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he would not either solely or jointly or as agent 
or manager carry on or be interested in a similar 
business or any business of a like or similar nature. 
Deft, held 1 00 shares in & was a director of a co. 
which manufactured dairy utensils & were general 
dairy outfitters, & which sold to a limited extent 
annatlo, which they bought wholesale from pltf,, 
1,0 some of their customers : — He^d : the co. were 
carrying on a competing business, A deft, must be 
restrained by injunction in the terms of the 
covenant. — C astkli.1 v. Middleton (1901), 17 
T. L. K. 373. 

517. •] — Automobile Carriage 

Builders, Ltd. v. Sayers, No. 4.04 , ante. 

518. Really & substantially similar — Ques- 

tion for Jury.J — Clark v. Howard, No. 248, ante. 

519. Agreement restrictive during membership of 
association — Resignation of membership.] — By one 
( 7 f Iho rules of the Carters Old Co., of Liverpool, it 
is provided “ that any proprietor wlio may 
directly or indirectly engage any merchants’ or 
brokers’ work, who is charged in the co., or if it 
bo olier'ed him to do by the principals or any 
horvant of the said house, to be fined in tlie sum 
of €50 for each house so taken, or sliould any house 
he uncharged, the fine to be the same, if taken 
wiiiun six months.” It Ls also i)rovided that no 
p]’opri<‘(-or leave the co. without giving Uie agents 
six months’ notice in writing, under a penalty of 
€50. I’itf. being a proprietor, on June 27, 1850, 
wrote to the seereiary, giving liirn notice of liis 
intention to resign the proprietorsiiip on June 30. 
lie made two engagements with merchants before 
JiuK* 30 tiiree more wdtliin a period of six months 
after tliat date : — Held : upon the construction of 
the language of the rule, pltf. was liable to a tine 
of £50 in respect of each eugagoinent entered into 
>)efore he ceased to be a ]>ropi’ietor, but ho was not 
lial)le to any fine in respect of any engagement 
entered into after he hud left the co. — B rancker 
c. Koberth (ISlU), 3 CUT. 270 ; 5 L. T. 305; 7 
Jur. N. S, 1185 ; 00 E. IL 413. 

520. Agreement not to advertise former trade 
connection with specified person —Advertisement as 
“late of & formerly of** a particular place.] — 
A. for valuable consideration covenant(‘d with B. 
that ho would not carry on certain businesses 
vdthin ten miles of the town of O., A wouhl not 
” by publication, advertisement, circulai*, or 
otlierwise hold himself out to have been, nor seek 
to induce oll)(*rs to believe him to have been, 
formerly connected in tradi*, ejther as partner, 
manager, or servant, witli B.” 

A. A B. had carried on business in co-iiartuer- 
slii}) at M. A O., A B. still continued to carry on 
business at those ] daces : — Held: the covenant 
was not unnecessarily wide for B.’s protection, nor 
m general restraint of trade ; A an advertisement 
by A., in which he described himself as 

late of (). A formerly of M.,” was a breaeli of the 
covenant, A an injunction gcantc‘d accordingly. — 
WOLMERSIIAUSEN V. O’tJONNOR (1877), 30 L. T. 921. 

,f21. New employer also formerly connected 

with specified person.]— Konski v. Feet, No. 497. 
unlc. 

o** sell — Sufficiency of 
^egation of breach — Uncertainty as to time & 
persons.] Covenant not to buy or sell within two 
years. Breach, that diversis diebus ef vicibiiSf 
i)etw(;eu such a day A such a day, he sold to 11. 

several other persons; hold well. — Farrow v. 


Chevalier (1699), 1 Salk. 139 ; 91 B. R. 130 ; 
std) nom. Farow v. Chevalier, 1 Ld. Baym. 
478. 

Annotation : — Mentd. H. v. Ohandlor (1699), 1 Ld. Raym. 681. 

(5) Who is Interested, Concerned or Engaged. 

523. Director.] — C astelli v. Middleton, No. 
510, ante. 

524. At fixed salary.]— On the sale of his 

business, the vendor entered into a covenant that 
he would not, during the term of five years, exercise 
or carry on a certain trade in a ceiiain town or 
within ton miles thereof, either in his own mime 
or that of any other pei-sun or pei*8ons. Subse- 
quently, he became the manager, at a fixed salary, 
of the business of another person carrying on the 
same trade, within the prescribed time A place : — 
Held : this was not a breach of the covenant.— 
Allen r. Tayt.or (1871), 24 L. T. 249 ; 19 W. R. 
550. 

Annotations: — Distd. Palmer v. Mallctt (1R87), 3G Cb. D. 

411. Consd. llobertbou v. Willmotl (l'J09), 2.") T. L. K. 

681. 

525. Manager.] —An agreermmt by a man not to 
carry on a particular business [optician], directly 
or indirectly, either alone or in partnership with, 
or with the assistance of any other pei’son, is 
broken by his carrying it on as manager to 
another person. — D. u^es c. Wealer (1870), 18 
W. K. 993. 

Annotation : — Refd. Allen r. Ta>Ior (1870), 19 W. K. 86. 

526. Advertised as formerly of restraining 

I business.] — Baxteu v. J^ewis (1S80),30 Sol. Jo. 705. 

FoUd. HiU r. UiU (1H8G), 35 W. It. 137. 

527. Covenantor manager of business sold.] 

j — Cavendish v. ’J’akrv, No. 427, a?dc. 

I 528. Foreman.] — Bolee r. BoI/FE, No. 749,2?o.s/. 

529. .]— A tailor, ha\ing sold tlie goodwill 

of his business, covenanted vitli the purchaser not 

I to “ carry on or be concerned or interested in ” 
the business of a tailor within a fixed distance 
from his former shop. He then engag(‘d himself, 
as a journeyman tailor, to his nej)hew', who carried 
on the same ti'ade A undev the same name within 
the prescribed limits. 1. pon bill tiled by the pur- 
chaser : — Held : this u as a breaeli of the covenant, 
A injunction granted accordingly. 

It Ls admitted that deft, lias engaged himself 
as sliopman or foreman to his neph(*w, wiio bears 
the same name as himself, A that not a quarter of 
a mile from his former place of busim^s. The only 
question is, whether he is not “ concerned or 
iiit<‘i‘este(i in the trade or business of a tailor “ 
within the meaning of the covenant ? . . . 
Every jonrne^mian or workman is inteu'e^ted in tlie 
condition of his master’s business. . • • 1 am 

satisfied that deft, has brought himself both 
within the spirit A the letter of the co\ enant, A 
there must- bo an injunction against him (Malins, 
\h-C.). — N ewling V. Dobell (1898), 38 L. J. Ch. 
Ill ; 19 L. T. 408. 

Annotations : — Distd. Smith r. Hancock, [1891] 1 Ch. 209. 

Be!d. Allen v. Taylor (1870), 19 W. R. 35. 

530. Buyer.] — S. entered into a written agroe- 
nient of services with ^V. A co., who were general 
drapers, haberdsuslicrs, etc., A agreed not to 
“ engage in a similar business ” witlJii lialf a mile 
of W.’s premises for six months aJter lea\ing the 
same. H. left. W.’s service, being at the lime buyer 
in one of the departments at a fixed salary, A 
almost immediately entered the service of a rival 
establishment of uni\ orsal iiurveyoib next door, 


part V. SECT. 8, SUB-SECT. 1 
A. (b). 

uyU7), 9 o. w. 1{. 081 ; 11 o. L. J 


683.— CAN. 

525 ii. .] — PARKEai’fl Dye Woiiks 

V. Smith (1914), 26 O. W. R. 827 ; 7 
O. W. N. 207 : 20 D. L. R. 500 ; .32 


. L. H. 169.— CAN. 

525 iji. Wilkinson v. Petitt 

L889), 7 N. Z. L. R. 342.— N.Z. 
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Sect. 8. — Breach: Sub-scct. 1, A. (b) <\i' (r).] 

where he was appointed to a salaried post in a 
precisely similar de]airtment : — Held : witlioiit 
precisely defining the meaning of the words 
“ engage in business ” deft, had done that whicli 
the agreement intended lie should not do, A- an 
injunction must bo granted.— W atts r. Smith 
(IcSDO), 02 L. T. 153. 

Annotaiion Refd. IVarks v. Cullen (1 912), 28 T. L. It. 371. 

531. Traveller .] — Scmhlc : travelling for orders 
within a prescriiied district, as the servant of 
another who carri('s on business outside that dis- 
tri(‘t, is not a breach of an agreement, not to carry 
on business within the district in deft.’s own name, 
or for his own benelit, or in the name or for tlie 
bemdit of any other ])erson. — C’laek v, Watkhss 
(1803), 1 New Rep. 312 ; 8 1,. T. 8 ; 27 J. 1\ 2M ; 
0 Jur. N. 8. 112 ; 1 1 W. R. 310, L. 3.1. 


Amwiaiions : — Apld. AlUii r. Taller (1870), 39 L. .T. Cli. 

027. Refd. Dales v. Weubor (1870), 18 AV. Jt. 993. 

632. Shop assistant.]— Newliat; r. Dohkel, 
No. 523, (nitc. 

633. .]— l^KARKs, Ltd. r. Cullen, No. 772, 

2)0st. 

534. Journeyman.]- N jamani, r. Ddbeix, No. 
523, ante. 

535. - — .] — A eo\ enaiit not to eairv on, or be 
eoncerned in carrying on, either duvet ly or 
indirectly th(‘ business of a saddler, or .sell any 
goods in an> wa^ eomieeled with that trade within 
a distance of ten miles from ('. under a penalty of 
.1:1 03, to be jmid l)y way of liquidated damages for 
e\ ery sueh olTence, is brokiui by selling goods as 
a Journeyman in the emjdoyTuent of a person 
carrying on the ])artieular trade in ; iA: the 
breach ^\ill he restrained In' injunction. —J ones 
V. Heavens (1877), 4 (’h. J).‘t)3() ; 25 W. Ji. 403. 
Annoiation Refd. Eviretl r. OrlllitliR, fl924j 1 K. B. 941. 

536. Canvasser.] — Deauks, Ltd. r. Ci llicn, 
No. 772, po.s/. 

637. Servant— At weekly salary.]— Covenant 
not to engage in or lu' in any* ^^ay' concerned or 
interested in a particular business held broken by 
the eoNenantor fieing (auployed as ser\ant in such 
a business at a H(‘(‘kly salary. 

It is not necessary to say whether be is “ engaged 
or int erest(‘d in ” the busine.ss, “ interested ” 
meaning in commercial language, “ entith'd to 
prolits ” ; but 1 am of oj)inion tluit the words 

concerned in ” witc intended to eo\er this 
exact case, A I must regard them as imsaning 
“ liaving something to do with ” a similar business 
(Kekewich, J.).— Hill (Ced.) A Co. r. Huj. 
(1880), 55 L. T. 703 ; 51 J. 1\ 210 ; 35 W. R. 137 ; 
3 T. L. R. 111. 

Am notations Refd. Smith r. IJancock, (18911 1 Ch. 2(l9 • 

E\orctt V. Gntlitbs. (1924] 1 K. B. 911. 

638. At fixed salary.] — Copiiin Diamond 

('o. V. Wood, No. 104, anir, 

539. . — .j a ju'ison. upon enlejing 


the employment of a trader as a servant in the 
business, covenants that ho will not within a 
cei’tain time after leaving the employment directly 
or indirectly be engaged, concerned, or interested 
in or carry^ on a similar trade or business within 
a certain distance, it is a breach of that covenant 
to enter the employment of a trader eai-rying on 
a similar busines.s as a servant in that business.- - 
Cade v. CAi.r^E (1300), 22 T. L. K. 243. 

540. • — .] — Deft, was employed by^ pltfs., a 
eo. engaged in the business of chimney sweeping, 
upon the terms of an agreement which contained 
a covenant, by whieli he undertook that he would 
give the whole of his time tk services to the co. ; 
that ht‘ would not undeilake any work or oi’ders 
of any' kind except for the co. A in their name k, 
on their behalf, nor carry on or lu' concerned in 
carry ing on tlie business of a chimney sweep either 
by'^ himself or in conjunction with any' other person 
or persons now or at any lime Avitliin a radius of 
tliree miles of a si)ecilied }>oint. After leaving 
])llfs.’ em]doy'iu('nt deft, was engaged as a jt)urney- 

[ man chimiu'y sweep by a p('i-son carrying on 
business in competition with pltfs. in the ])rescriboil 
I area ‘.—Held : tli(‘ covenant (Uitered into by deft. 
Avas not bi-okeii by his acting as a si'rNant to a 
chimney swe<‘p. - Ramoneuu Co., Ltd. r. Rkixea' 
(1311), 134 L. T. 833 ; 55 Sol. Jo. 483, D. V. 

541. Occasional assistant.]- The Aendor of a 
))ublic-hous<' eovenantcHl with tlie vendee not. to 
“ take, ke(‘j>, oi’ be eoneerned in ” any otlier 
]mblie-bouse within a mile of tiK‘ one sold. The 
daughtiT’ of the \end(>i‘ along W'ith her husband 
kej)t a ])ublie-liou.se within the ])r»'scribe(i distance, 
k on the deal li of her husliand th(‘ vendor gave lu'r 
(K'casional assistance in earrying on the busine.ss of 
her }mbIic-bous(‘ without lia\ iug any personal 
interest in the business. Jn an action against the 
vendor for breach of his covenant.:- Held: the 
occasional assistanci* thus rendered by liim to his 
daughter was not a breach of th(‘ eoviaiant “ not. 
to take, k(‘ep, or be conci'rned in ” any public- 
house w'ithin the ])r(*seiihed distance of the one 
sold.— L ee v. 3^hmnAr/j' (1833), 13 L. T. 337 ; 33 
.r. R. 342. 

542. Professional assistant.] j\L hicame 
assistant to H. k I*., surg«'ons at N., A entered 
into a bond whieli recited that la* ivas taken into 
tlK'ir employment on the terms “ that ho .should 
not at any time set up oi* carry on tlii“ business <)i‘ 
ju'ofe.ssion of a surgeon ” in N., or within ten miles 
thereof. The eomlition of th(‘ bond was that M. 

“ shall not at any time lKa’(‘aft(T directly or 
iiKliieclh', A eitbiT alone or in jiartneiship with or 
as assistant to any ^)th(‘r jiersiai or ]>ersons carry 
on tlie profession oi' business of a surgeon ” in N. 
or within ten inih‘S tlaaeof. The partnershi]) 
having lieiui dissolved, both paitners continued 
to pi-actise in N., k 11. eiigagi'd M. as his assistant 
at a salary', ik brouglit. his action to restrain M. 


632 i. assistant.] - By a dcerc 

HI tJic suit deft. vvaH HstruiJK‘<J fioi 
boiDj? u)Kuj?od chielly or indiiuctly in 
oerlam business curried on at certai 
]»ieiuises A\bcrf there was a hum A: Ihm 
shop. TIh'ic was evidence that afU 
service of the deciee deft, serve 
enfitomers in the shop arrunpe 
^.Epkiyed in the wlndowH 
luM : deft, had engaged in the buslncf 
terniB of the decree. - 
MC'CABK r. LE(01AI>.DI (1919), 19 ,S. 1 

3 ^*' 

— AUS. 

butUr mam 

focturcr sold his InisinesH to SS, < 
would not, for 
period of two years, be Interested c 
concerned either dlrectiy or Indircvtl 


with or in (he tiude of a Imltei manu- 
fueturer, excejit uh an eiuplojce of 
S., wntbin a distance of !().'> inilcH from 
the huslncsH pi'cmises so sold. L. 
entered into the emjiloy of a eo. whh'li 
mannfaetiiied butter for export, 
within the ivstrictcd area: Held: 
lie had committed a breach of tlie 
covenant not to he “ concerned with ” 
the tiado of a Jmttcr inoimfuiTnrer, 
which would ho restrained bj^ injunc- 
tion.— SriUNOAUE v. Longmork, (1992] 
.St. J{. Qd. 199.— AUS. 

o. Purchasers from corenanlor.] — 
noivoMU V. Nixon (185.6), 5 Ur. 2 78, 
373.— CAN. 

«i ftclping eon — Father not 

interested " in aon'a bnevnesa .] — RorKR 
V . Hopkins (1898), 29 O. K. 580.— 


CAN. 

q, Assisti/if/ in husituss without rnnii- 
neration.] — covenant not. to engage 
or be IntercHted directly or indi- 
rectly oithcr by himHclf, or with, by, 
or through any other jicrnon or jicrsonH 
wlioinsoever, either aw prlncijial or 
agent, or otherwise, liowsoever, in tho 
ImsinesH of a baker within a lixed radlun 
for a certain time Ik broken i>y tlie 
covenantor aesMlng the owueiH of a 
similar buslncKH without remuneraDon. 
- Parnei.l V . Dean (1990), 31 O. B. 
517 ; 20 C. L. T. 119.- CAN. 

r. In hvsiness on oum account.] — 
Gibson v. Cami'Bell (1922), 49 N. B- B- 
1«5.~0AN. 

t. Son acting for father.] — Two defts. 
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from acting: as such : - Held : (1 ) as the agreement 
recited in the bond was for the protection of the 
business carried on by II. & P., they had in the 
business a joint intei-est during their partnership, 
^ several interests in the event of a dissolution, 
Ihe agreement must bo taken to bo several as well 
as joint, iV that P. could sue alone for a breach of it ; 
(2) there had been a breach of it, for that a person 
acting as a simgeon was carrying on the x>rofession 
nf a surgeon, although lie only acted as salaried 
assistant to «, surgeon who carried it on for his 
own benefit. 

It is true that in Allen v. Taylor ^ No. 521, anlCf 
wIkm'O there was a contract not to carry on the 
triule of a rag dealer, it- was lield that jnerely acting 
as clerk or assistant to a jterson carrying on that 
trade, was not a breach of the covenant. But an 
agreement not to carry on a trade is a very dilTerent 
tiling from an agreiaiumt not to carry on a, business 
or ]uofession. “ (’ari*ying on a trado ” implies 
to my mind that the ])er.son migaged in it is engaged 
in it (/iia trade, that is to say, as a trade ])ro(lucing 
prolit- or loss which is to be shared by him. A: that 
is not the case if lie is ini'rely a salaried assistant. 
I cannot com<‘ to tie' conclusion that a man is 
less carrying on the xirofession of a surgeon becau.se 
lu‘ is doing so as assistant to som(‘ one else. 
“ Pi'ofession ” is ilil’lercmt from trad(‘. A: it- is much 
more em])hatic t(j my nund than if “ business” 
alone veiv her<\ AVdeai, as Iutc, the words 
“ carry on tlie business or jirofession of a surgeon ” 
are merely used to denote what is done by a irian 
acting as a surgeon, a man, in my opinion, acts as 
surgeon A: carries on the businc'ss of a surgeon none 
the less b(‘ca\ise he is not th(‘ i)rinci])al oi- engaged 
m th<' busiiK'ss as a partner, but is merely carrying 
it cm as assistant to somebody else (Cotj'ov, I.-.,!.). 

I^\j,AiEj? r. Malliot (1SS7). dd ('ll, 1). Ill ; 57 
h. .1. ('ll. 22d ; 5S \u ()1 ; dd W. K. 4d() ; d 
'l\ L. n. 71)0, ('. A. 

^t7inot(iti<nis : — J.s io (2) Apia, bobrrthou r. Willmott (llKMi). 

25 T. 0 . IL 081 . OV nrrallu, Refd. Way r. Jiihhop, | l'J 28 j (^h. 

017. 

543. Professional manager.' -^Deft. covenanted 
not to ])ractise as an architect or survi'vor within 
a defiiK'd ar(*a for a certain number of y<“ars : — 
Held : lie committed a breach of that covenant by 
acting as manager at a fixed salary to another 
architect.- PoHEirrsoN v. WllJiMOTT (1009), 25 
T. L. K. 081 ; 5d Sol. Jo. tidl. 

Annolations : — Coiisd. Wuy r. bislmj). flt»28] C'h. 017. 

Refd. lUuuunciir v. Brixey O'dl), 55 Sol. Jo. 40. 

544. Company servants & agents —Voluntary 

liquidation of company -New company formed 
with same name.l An injunction was obtained 
hy jjltf. against a co., re.st raining them, their 
seiA^ants ik agents, from soliciting the custom of 
persons who befon* tlio salt* of a certain })art of 
tlieir business to pltf . were their customers. There- 
after the CO. went into voluntary liquidation, tk 
a nc'w CO. was formed under the same name, to 
vvhicli were transferred t be assets At business of 
the old CO, as the reconstruction of the 

f>ld CO. had been rc‘gularly carried out for tlie sake 
of obtaining ca]>ital A: not colourahly for (he 
sake of evading tlio ordtu’, the new co. became an 


independent co. tS:. was in no sense the servant or 
agent of the old, therefore in soliciting a customer 
of pltf. the new co. committed no breach of the 
injunction which has been obtained. — Boscii r. 
Simms Manufactuhtno Co., Ltd. (1909), 25 
T. I,, n. 419. 

545. Creditor of similar business.]- Bird c. 
IjAkic, Bird v. Turner, No. 401, «?dc. 

546. klUTlILAND PrOZEN MeAT k, PlR)- 

DUCE Kx'potit ('f). V. Nelson Brothers, No. 4ti9, 
ante. 

547. .j C'oRY (WJlliam) A: Son, Ltd. v. 

Harrison, No. 400, ante. 

(c) Hv^^hand cnid Wife, 

548. Covenant by wife— Before marriage - Busi- 
ness carried on by husband.] — A. agreed undei* a 
penalty that she would not tak(\ keej), be interested 
or concerned in any licensed house within one mile 
of pltf.’s X)reniises. A. afterwards mari'icd a 
])ublican having a licensed Ijouse within one mil** 
of pltf.’s premises A: assisted liim in his business : — 
Held : there was no breach of the agreement. - 
Loe v. Lander (1856), 27 li. T. O.^S. 100; 4 
W. B. 597. 

549. Covenant by husband — Business established 
by wife— For benefit of nephew.] -Deft., wlio had 
been carrying on tlui business of a gi'ocer uudiT the 
style of “ T. P. Hancock,” sold tlie business to 
I>ltf., A: entij'od into an agreemeut not to ” carry 
on or be in anywise* interi'sted in ” any similar 
bu.siness within a speritied ait'a, Aliout seven 
years later the wife of deJt., desii'ing, against his 
wi.shes, to start her laqiliew in business, ooened a 
grocer’s shop within tin* specified area, A: carried 
on business the're under the style of “ Mrs. T. P. 
llan(‘ock.” T)ie business was managed liy the 
nephew, A deft.’s vife look some part in carrying 
it on ; but dedt. look no part. Tin* money 
necessary for starting the business was found by 
the wife out of her sc])arale estate, A: no money 
whatever was eontribiiti'd by deft., either towards 
starting the business or (‘ariA'ing it on, nor diil he 
share in the jirotits in any way. He, liowevor, 
introduced his wife to his bankers, where slie 
opened an account in liei* own naim*, assisted her 
ill obtaining the lease of tiie sliop in her own name, 
introduced the nejihew to the wholesale im^reliants 
wdio had siqiplied the old business. A;, as his wife 
was disabh'd by rheumatism from writing, wn-ott* 
for her a (‘ircular inviting ” olii friends ” to come 
(o the shu]i. lh‘ also liauded co])ies of the 
circular to some fmv fiersons, including a tenant 
of his owm : Held : tliere had lieeii no breach of 
the agreement by deft. 

When a person sells a business A: agrees not to 
carry on, or bi* in any waiy interest eil in any 
similar business, the word ” interested ” is used 
to }>r(‘V(‘nt him, not only from canning it on, but 
also from liaving any pro]nietar> or ])cciiniary 
interest in it (Lindley, li..L). -Smith r. IIan- 
coriv, [1891] 2 ('ll. 277 ; 02 L. J. ('li. 477 ; 70 
L. T. 578; 58 J. P. 028; 42 W. B. 105; 10 
T. L. B. 422 ; 28 Sol. .Io. 110 ; 7 it. 200, ('. A. 
Avnotations : — Apld. (Jephir Dlanioiid I'o. r. Wood, flJd'i] 

1 Ch. 1)50 ; Cuiy r. Ihiir^on (1005), 7.> L. J. Oh. 7 11. 


covonaiiU'd “ not to ont<‘r into an 
retail linbiuoRH in tho town of A. : 

w it h " pH f . J left . J 5 . . pu 
manager for Ids fatin’ 
busliicHs (d 

SVr ^B*r^ko<*per in the town of A 
//wa coinpetlUoii with pltf 

TO • lO “ ‘'^Oer Into '* shon 

ffiiilty of a breach of his covenai' 


cV Hhould lie re.struined from directly 
or indirectly eonductlnj? the biiHlncbH 
ill A.— Markron r. RoflENincud A: 
Makkhon. (19271 4 D. L. II. 1G4 ; (il 
O. L. It. 1.— CAN. 

a. Covenant aftsiffnvd — Whether 
asttifftiec can snr for breach of covenant.] 
~ Deft. Bidd hlH business it goodwill 
at II. to II. & bonnd himself never, 
during Ids lifctlmo or the lifetime of any 
of his children, to open any business of 
a like nature to that carried on by B. 


at H. B. afternanis sold liis liiisliK'ss 
A: goodwill to pltf. N ceded to him his 
riglit under the agreemeid with deft, to 
whom notice of the ecbsion was given ; 
— Jltld : ileft. had by his contrael 
undertaken not to eairy on a busiiuys 
of the nature of the one he had bold, 
wlileh undertakhig was not of so 
iiersonal a nature as to be ineapalde of 
being ceded, &: eonseuueidb pltf. could 

enforce tiio agreement. — Dunm wv r, 

TiiMn'MAV (ISdl). '.) S. ('. It. - S. AF. 
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Trade and Trade Unions, 


Sect. 8. — Breach: Suh-scct. 1, B.; auh-sect. 2, j 4.'] 
B. In ParticnUir Trades, Businesses or 

ProfCSSi0778. 

See Sect. 9, posf. 


Sub-sect. 2.— Kemepies for Breach. 

A, Injunction. 

Sec, (/oifralhi. Injunction, Vol. XXVllI., 
pp. 355 ct scq. 

650. Whether injunction granted.] — (1) lender- 
taking, upon sale oi‘ llu' goodwill of a trade, not 
to carry on the same business, to use the best 
endeavours to assist the piu'chaser, etc. The 
remedy for a br<‘ac*h is an action, or issue quantum 
damnijjcaius ; isi an injunction against proceeding 
under a judgment for the consideration upon 
affidavits before answer v as iT'fused. 

(2) Purchaser lias choice of several securities, 
lie may rest upon assurance of venilor, he may 
require a covenant (Lord Kedon, t’.). 

(3) If it had been nothing more tlian a iiurchase 
of the goodwill of this traile the vendor would be 
at libeidy to set up the same trade in another 
situation" (IjORd Eldon, C.). — Shackle v. Bakeji 
(1808), 14 Yes. 408 ; 33 E. K. 000, L. V. 

Annotations '--As to (1) CoQSd. Harrison r. Oardner (1817), 

2 MadU. 198. Refd. Ohurton r. Donglus (1858), .lohn. 

174 ; OiJH'si V. Cooper (1880), 1 1 Cli, J). 51'G. 

551 . Interim injunction.] — Batho v. 

Tunks, [1802] Yh X. 101. 

662. — Dietz, Iiavis tk (V)., Ltd. v . 

Symmons (1894), 38 Sol, Jo. 742. 

653. - . — Tlic et. ought not to grant 

an itiicriin jnjundion to rest lain a person from 
following liis trade or jdofossion if it is satisfied 
tljat to do so may prevent .sucdi i>erson from earning 
Ids livelihood. — Palace Theatre, I.td. v. Li^ensy 

Hackney SH?:PHrRD\s Bi'mi Empire Pal.\ces, 
Ltd. (1909), 20 T. L. IL 28, (\ A. 

654. Covenant with partnership— Of harsh 

description — Action for dissolution of partnership 
pending.] — Y'herc an aguement liad bien entered 
into between A. <S: B., who were partners without 
any written ai tides, iS: j)ersuiis in tlieir employ, 
containing tcjins k piovisions of a hai-sh iiescrip- 
tion, & where one of tiie parln<‘i‘H had filed a bill 
against the other for a di.ssolutioii of the j»artnt*r- 
ship, the et. refused to interfere, at tlie suit of the 
other partner, tore.straiu tlie bi eacliof tlie negative 
temis of the agreement. — (iiUTT Hawe (1830), 
Donnelly, 82 ; 5 L. J. Lh. 305 ; 47 IL P. 241. 

655. Agreement for valuable consideration 

— Not being a “ hard bargain.”] — M iddleton v . 

Brown, Xo. 214, ante. 

556. Covenant not to engage in any other 

business.] — Eurman c. Bartholomew, Xu. 297, 
ante. 

557. Covenant not to engage In competing 

business.] — Deft., an admitted solr., liaving 
accepted the situation of clerk to pltf., a solr. 
practising at Xh, entered into a bond Mith pltf. 
which recited that deft, had been recently 
appointed agent to O., was conditioned to be 
void if deft, should abstain from practising as a 
soil*, in X., or within thirty miles from thence, 
without the consent of pltf. ; &: should not act a.s 
O.’s legal adviser, except as pltf.’s clerk ; should 
not accept or undertake any other agency or 


appointment, excejpi such as ho then held, without 
pltf.’s consent, &; m case the engagement should 
be put an end to or determined, should not con- 
tinue to act as agent for O. 

Shortly afterwards deft, was a candidate for 
the office of clerk to the board of guardians ; 
whereupon pltf. gave him throe months’ notice of 
liutting an end to bis engagement. After the 
expiration of the three months, deft, resigned his 
appointment as agent to O., but afterwards resumed 
the same. Deft, also obtained the situation & was 
performing the duties of clerk to the board of 
guardians, <fc, since the filing of the biU, obtained 
the situation of clerk to tlie Commissioners of 
Land Tax. l^er})etual injunction granted to 
restrain deft, from acting as agent to O., or as 
clerk to the magistrates, or from otlierwisc violating 
the stipulations of the bond. — E dmonds v. 1’lews 
( 1800), 3 L. T. 115: 0 Jiir. X. S. 1091. 

558. — .] — Ehuman r. Bartiiolomew% 

Xo. 297, ante. 

559. During continuance of contract of 

service — Agreement providing for dismissal on 
breach.] — I’ltf. X d(jt. formerly carried on the 
business of house agimts in partnership und(‘r 
articles which provided that an outgoing i)ai‘tner 
should not for a period of ten years from tlie 
dissolution of the partnership curry on, or engage 
or be inten^sted directly or indirectly in, any 
similar business willi /i imlius of one mile from the 
partnership premises. Deft, w'ithdrew from the 
parlnersliip bu.siness A start (‘d a simihu' business 
on his own account at an olfice outside tlie pi*o- 
hibited radius. In the course of such business lie 
endeavoureil to let two houses wdtliin the pro- 
hibited radius, A lie })ut u}) not ire boards at three 
liouses directing intending tenants to apply to 
him at his olfice A iriMu ti’d advert ihements of thc'se 
intended lotlings in a newspaxier : -Jit Id : these 
acts were a broai’h of the tuiant , A an injunction 
granted. — Hadslly ?•. DAYKJt-S^irrji, [1914] A. 
979 ; 83 L. .1. Ch. 77(1 ; 111 L. T. 479 ; 30 T. J>. IL 
524 ; ,58 Sol. ,lo. 551, IL I.. : affij. S. C. suh now. 
DAYEH-SMITH V. 11\DHLKY, 1 OS J,. ’|\ 897, C. A. 

560. Operation of Injunction limited to 

specific period.! — By an agreement in writing II. 
agreed to serve th(‘ \V. It. co. as confidential cleik 
for five years from .Ian. 1, 1895, the co. having 
the option to renew the engagement for livi^ 
years more. The co. could dismiss 11. at any tiin'- 
by three months’ notice. 11, agreed that during 
the term he would devote his whole time* A: atten- 
tion to the business of the co.. A: that lie would 
not during the engagement , witliout- the consent ol 
the co., engage as principal oi- servant in any 
business relating to goods of any description made 
or sold by the co., or in any other business what- 
cv(T, upon yiain of instant dismissal. 11. cov(‘- 
nanted that if he should be so dismissed he would 
not at any time w'ithin three years from his dis- 
missal be (‘ngaged dii’ectly or indirectly as priucii>ah 
agent, or .servant in the business of dealer in wares 
of the description made by the co., within 150 
miles of VY. In 1898 II. left the service of the (‘o. 
without leave A b(*came traveller to another firm 
carrying on the same business. The co. applied 
for an injunction to restrain II. during the term 
of service from carrying on as jirincijial, agciit, 
servant, or otherwise, any business relating to 
goods of the description made by the co., & from 
soliciting orders for other firms: — If eld : during 


PART V. SECT. 8, SUB-SECT. 2.— A. 

567 1. Whether injunction granted — 
Covenant not to engage in competing 
business .] — Hill r. Osterstock, fl020 
H. A. 8. K. 318.— A US. 


667 ii. - --.J — Peack (WiLLiA? 

Co. V. Place (1912), 23 O. W. R. 22 
4 O. W. N. G3; 5 D. L. R. 891.- 

CAN. 

b. Deprivation of emjdoyee' 


means of livelihood would result ] 
Lovell V. Pearson (1^14), 2(> O. Y . R- 
337 : 0 O. W. N. 3.37 ; 17 D. L. R. BdO- 

—CAN. 

0 
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the continuance of the engagonjenl, the agreement 
made by U. with the co. that he would nob engage 
in any business relating to goods sold by the co. 
was valid though noi/ restricted in point of space, 

A: it was scvcrabh; from the agreement not to 
engage in any other business, ^ ought to be 
cnfoi‘c:ed by injunction. An injunction was 
thoi t'fore granted as asked, but limited to the first 
term (d’ live years, t,lie co. waiving tlieir option to 
retain Jl. in their service for anotlier five years, 

A 5 the ct. doubling wlu'Dier the agre<‘ment ought 
to he enforced for th;it further lerm.— IIoiiinhon 
(William) A (’o., J/pd. r. IIklll*, [1898] 2 ('li. 451 ; 

07 L. .1. ('b. Oil ; 70 I., 'r. 281 ; 17 W. H. 31 ; 

•12 S()l. .b). 750, ( '. A. 

t iiiiotationn : Consd. ('liai)niau v. ^>8 

S(»l. .L>- •'jO. Apld. Ath\o(iil r. Iljrjoj 2 Iv. IL 

I4(). Refd. IL'Iy-ii-HclI ILiikIhi- tSr Klro Alarm ("o. i\ 
KlhlcT, [1 1)20 J Ck. (RID. 

561. - - - Effect of winding up of employing 

company.] Didt. agreed to serve a banking co., 
nliieh was r(‘gisl('red und<*r ('(js. Act, 1802 (c. 811), 
as maiiag(“r of a braneb, «S: he agi'ei'd tliat he w’ould 
not wilbin t\ vi'ar of tlie tt'i'mi nation of the agree- 
ment ('itlu'r i)y notice or as tbej'einafter provided, 
(‘liter into tl»e s(‘rvice of or in any \say .act for any 
bank cariying on business within a radius of fh'c 
miles of any branch of tlie bank to wliicb lie might 
b(* ajipointed manager. 'I'ln* banking (“o. wme 
f'lupowered to put an end to tlie agr(M>nient in the 
(‘veiit of dc‘ft. being guilty of misconduct, 'fhe 
banking oo. afterwards p/issed ]<*sobitions for 
voluntary winding up, A liipiidators W(‘re 
aj>})ointed for tlie purpose of selling their business 
A goodwill to another hanking eo. IL41. thia'i^- 
upon left tb(‘ co.'s branch bank A ('iitia-ed the 
servici* of another bank at t he same* place. 'J'Jie co. 
1)uM('Uf)on gave lum a luont h's not n e to b'limnate 
t tu' agrtMuneiit , A brought an action to resli.iin 
him Jl oin enti'i’ing tin* ser\ iet* of t lie «>t Ium* bank in 
breaeli f>f tin* agrei'inent : Ihhl : tlie voluntary ' 
wmiluigui) did not opta'ate a> a dismissal ol the I 
eo/s siawants. A lluM-efore the (o. wt'ie entitled 
to tlic injunction claimed, Ainu wo ('«u vtii:- ' 
Dis’ntK'T liWK, l/i'O. r. V'rrwooo, llhUo! I ( h. 
:ir)7 ; 71 J.. .1. ('h. 2S(; : !*2 L, '\\ 3.50 ; 21 'V. 1.. It. 1 
175; 12 Alans. 20. I 

f /oio/fi/ioiw Expld. Itfiadie r. I’tunii ALimifinluimg ( <>. 

(la^n^b(JUolu). [ttusi i K. li. .','.I 2 . Refd. iC Hu\.tu.i 
Lvploutliori Ca,. (15)1. >). S.‘. L. ,1. (‘ii. 171; 'I’hemiH r. , 
'redd, (15)201 2 K, IL .U 1. Mentd. IhddiiMMi I'lmting <'o. I 
r. (diic, [15)06] 2 Ch. 12.L I 

562. - Covenant to serve plaintiff Effect of | 
dismissal by plaintiff. I A. pin c]ias(>d from H. cei * | 
tain premist's, lixl ures, A the goodwill of a business, j 
As pai‘1 of tlu' eonsidei ;dion for the purchase of 
the goodwill R. eovimanted not to carry on business 
at a particular ]dace, A. covenanting to (‘m]ilov 
b- H. liaving beim dismisstal, sci u{) luisiness in j 
breacli of liis covenant: ihld : altliough tlien^ i 
was not snlllcient evidence to show that, lb bad * 
been properly dismissed, yet A. was entitled to an 
injunction to restrain H. from committing a breach 
of Ills covenant. - DAtJOKTT i\ Hyman (IsiiS), 17 
J- T. 180 ; 10 AV. H. 302. 

563. — No negative covenant against 

engaging In trade.] —AAli ere in breach of an agree- 
ment by tlie deft, to s<Tve jdtf. for fourteen years 
as manager fif Ids business, wiiicli agreement 
eonlained no exiiress negative covenants, deft. 

n V ’ engaged in similar busini‘ss a few' dooi's 

o y/ld: the ct. liad pow’^er to grant, an 

ijmiction, but the pow'or w'as discr«*t ionary. A' the 


case was not one for its exercise. — Tac’Kson v . 
Astlky (1883), Cab. A El. 181. 

564. -- -Deft, agreed to become 

manager of pltf. co.’s works for a certain period, 
A during that jimiod “to give the whole of his 
tim(‘ to the co.’s bushu'ss.” 

ddie agri'cnieiit was vvliolly aOirniative, A con- 
tained no express stipulation that. deft., should not 
do any particular thing. He being aliout to set 
u]) A become a diiector of a rival eo., Hat judge 
granted an injunction to restrain him from giving 
less than the whole of his time to tlie co.As business : 
—Held : there being no negative stipulation in the 
agreement re.strainiug deft, from so doing, the ct. 
could not grant such an injunction. — W uitvvood 
(’IIK.MK’AL Co. r . Hardman, [1801] 2 Cli. 110 ; 00 
L. .1. Ch. 428 ; 04 L. T. 710 ; 39 AV. U. 433 ; 7 
T. \u n. 325, C. A. 

AtinutdlionH : — Consd. Silver r. OnUi (18',):5), 37 SdI. Jo. 770. 
Apld. Star Nc\(Mj)aper r. O'C'oniior lN VVctlon (185)3), 
5) T. L, IL 620 : Daviti r. Forcniaii, [185)4] 3 Cli. 064 ; 
Molnal itesorve Fund Life Ar^ocii, r. New A’urk Lift‘ 
liinee. tV Uaivcy (185)0), 7") L. T. 628. Consd. Fhruian r. 
llailljoloTiiew, fl8‘)H| 1 ('ll. 071; Aletiopolif.m Lleelric 
Supply <>». i\ (iitider, [15)01 I 2 Ch. 75)5); Kirchncr r. 
(iiuhan, [15)05)] 1 (Jh. 413 ; (Chapman r. WcsteiUj (15)13), 
..8 Sol. .If). 60. Apld. Mfirtiniei r. lieekitt, 11020] 1 Cli. 
671. Distd. Ihly-a-lUll Hurplar A j iri' Alarm Co. r. 
hitler, 115)201 ('h. 005). Refd. Lmui ?•. Mutual Toiitirio 
A\ ( htmirisL-i c'haml)ei“H Ahsocu., [185)3] 1 Ch. 110; Alex- 
ander c. Maii-ions I’rojuietary (15)00), Hi T. L. R. U1 ; 
Fiosperit\ r. Llouj^ Rank ( 15)23), 35) L. IL 372. 

565. - contract of 

])(*i’'onal S(d'\ ici* a s( ijiulnt ion b> tiie emjiloyed to 
‘‘act e\ciu‘-i\ el y for’’ lij‘>, emidojeis doe not, in 
the abseU(*e of a negative cuNcuant, express or 
implied, w hi( h sulllcieiit Jy clear A definite, 
eonf(‘r ujxm thf* (uu]>]oy»‘rs a light to obtain an 
injunction against tin* (‘inployful to I'l'slrain him 
from entering into the employment of other 
peisoiis. AH i( \L h’l'.^LRvi: Crxi) Lit i: Assocn. 
V . Xlw Aoi!k Jjrr: Insicvnck Co. A Harvey 
(isiu;). 75 L. 52 S ; Id T. L. 1C 32 ; 41 Sol. Jo. 
17. C. A. 

J niKildttun : Cousd. ('luipmaii WeBleilij (1913), 6S Sul. 
Jo. -o. 

566. - Covenant restraining area — Not vague 
or indefinite.]- AIa^on r. Provident Clotiiint. A 
Sci’RLY Co., l/ri).. No. 1 l:i, ante, 

567. - - - Covenant not to manufacture under 
specified name Injunction to restrain use of name 
only. A’I'.rnon r. LI VLiiAM, Xo. 771, po.v/. 

568. Covenant not to undercut price. - 

Di'ft.. who w'.is a wlioU'.sale A njail dcalei*, piir- 
1 -haM‘d from ])Ufs. 12 gross of I*almoli\e soa]» 
tablet*^ A ^igiu'd an agi cement Du'it lie w'ould not 
‘‘-t'll }»IlLs.' so.ip .at less than (if/, a tablet. Deft, 
then sold the soap at ad. a talilel, A, m an action 
to restrain him from bi-i'aking tlie agrei'iniail, lie 
cold tuideil tliat it would be robbing liie ])ublic to 
sell at tW. a taldet A that the agreement was in 
rf'straiiit of Iradt' A illegal //i /d : the agn'c- 
lUf'iit was valid A enforceai)b‘ A ])llf.s. were entitb'd 
to th<‘ injunction claimed. PviAioLiVE Co. (or 
IvV(.LVND) Erkfdai w, [192S] Ch. 2()1 ; 97 

L. ,I.Ch. 40; 13SL. 'r. 271; IIT. L. H. 80; 71 
Sol. Jo. 927, C. A. 

569. Limitation of operation To cases of 

injury. C’rnv SimiARiNi: ’PELroRAidi Co. i\ 
AVes'p Indiv a Panvmv Teli:or vrii Co. (1901), 
45 Sol. Jo. 360, (\ A. 

- Consideration of comparative Injury.] - 
.See iN.iFNU'TioN, \'o], XXVIll.. 3S3, Xo. 14.). 

Theatrical contracts.]— See Theatres, Vol. 
XDIl., pp. 915, 916. 


(2o., 

N. Z. L 

d. 

uhscnce 


n‘'^Vnr‘ Naujoks (15)0.3), 23 

I. K. 19.1. — N.Z. 


0/ 


Dnmngrs proper remedy in 
fi'idepce that eovennnf nere^- 


sari/forpJamfifriiprittecimn.] - Oiur'^on 
r. Kinsman (1021), 42 N. L. H. 172. 

- S. AF. 

9. (Covenant providing for dnmagea I 


on brearh —Wtutlnr dtiininit^ may 
he waiiHd d' injunction clauru'd .] — 
Toronto Dvmv c’o. r. Gow v\s (PT^)', 
20 Or. 25)0. -CAN. 



5G 


Trade and Trade Unions. 


Sect. S.-~ -Breach : Sah-scct. 2, A. <£* B.; snh-sccl/t. 

2, 4 tt' 5. Sect. i>: Sah-sccis. 1 &• 2,.] 

Restraining disclosure ol confidential infor- 
mation.] — See Injunction, Vol. XXVIll., pp. 47(i- 
470, Nos. 820 -SI 4. 

Covenant providing for damages on breach — 
Whether Injunction & damages granted.] - 

Bonus, Vol. VII., p. 252, Nos. 051-052 ; Dekds, 
Vol. XVJl., ])]). 402, 404, Nos. 2110, 2118-2121, 
2121 2121. 

570. — Duty to elect remedy.] — By .an 

au:ro(jnoiit inado in 1800, agreed to employ, 

deft, to work for ic servo ])ltf. as tailor, hosi<‘r, 
or outiitler, cV it was agreed : that deft, should 
not for the space of three years act as tailor, 
hosic-r, or outfitt(‘i', or take service or act as agtmt 
in such business within a radius of twenty-live 
miles of ])hf.'s sJiop, undei* a penalty of 1*500 .as 
liquidated daniagc-s. On .lune 10, 1802, deft, left 
pltf.’s ser\ ice, A committt'd a breach of the agre(‘- 
ment. Pltf. brought this action claiming an 
injunction A 1*500 ]i([uidattal damages foi- breach 
of th(‘ agreCTiient, \ on motion obtaimal an 
intern}) injunction. The acdion was then .s«*t 
down for the ])oint of law to b(‘ argued as to 
whetlaa- d(T( . was not , on paynumt of £500, absolved 
from any o/digation \ind(U’ the agi'ecanenl . Pltf. 
now asked for an injunct k)n, but withdrew tlu' 
claim for tlamages : JBtd : (!) deft - ought, wlam 
the motion canu* on, to lune called on pltf. to 
el(M“t wludlua' he aske<l for an injunction c»r 
li(piidat('d damages, as he could not hav(' both, .k 
the phaulings were* therefoi’e emba7*rassing to (.left. ; 
(2) (left, luiving goiK' on, was too lat(‘ in taking th(‘ 
j)oiid , A' th(‘re must be an injunction for tiire(‘ 
real’s after ,Julv 10, 1 >>02. — ( iPJNT c. 11akkis(jn 
( l^Od), (*)0 P. T.‘207. 

571. — Damages & injunction claimed 

in writ — Election of remedy in statement of claim.) 

Pfavis 6 c l.F-Wis V. Durnforu ( 1007), 21 T. B. B. 
t)l. 

Defendant offering damages on breach— 
Whether remedy by injunction precluded.]- See 
Bonds, Vol. YTT., ]>. 252, Nos. 051, 052. 

Contracts containing both positive & negative 
covenants Restraint of breach of negative cove- 
nants.] — See iNJi Nf TioN, Vol. XX \ 111., pj). 451- 
451, Nos. 700 -710. 

Breach of covenant by plaintiff.] — See In i unc - 
tion, A'ol. XXX'IIl., p. 424, Nos. 574, 575. 

572. Enforcement of injunction — By attachment 
& committal.) .Mtt)Dij:ton v . Brow.n. No. 211, 
ante. 

573 - - - OwFN, Harr IKS (’o. ?■. 

P()( K (1800), 50 S(»l. .lo. 800, 

574. — — 1)(jttj{id(.f Brotiiiirs, Ltd. 

?•. (Mr)OK (1007), 22 T. I;. B. Oil. 

/>. J)a}}iages. 

Sfe, (jeneraltj/, Damacjes, \'o1. XVIT., pj). 70 

cl hCff. 

Covenant providing for payment of agreed sum 
—Whether penalty or liquidated damages.) Sec 
Dajvia(jes, Vol. X\dl., i)p. 120, 128, 140-148, 151, 
Nos. 122, 420, 127, 420, 4 18, 452, 402, 471, 472, 
470, 477, 108, 400, 501, .505, 507-.500, .528, .522. 

Whether additional remedy by injunction.] — 
See PoNj)S, Vol. Vll., ]>. 252, Nos. 051-052; 
Deeds, Vol. X\’1I., pp. 402,, 401, Nos. 2118-2121. 

575. - Sum excessive.] - Bj,ake r. Ka.st 
India Po. (1074k 2 (^as. in Ch. 108 ; 22 P. B. 000. 

576. - Payment into court of sum in satis- 
faction — Whether further sum recoverable.] — 


Where under agreement not to carry on the 
business of a smith within a certain distance of 
pltf., under a penalty of £20 tS: t-o an action upon 
the agreement, deft, paid into ct. the sum of £20 
in satisfaction ; pltf. replied that- lie Jiad sulYered 
more damages ; the cause was tried, (Sc at trial 
pltf. recovered £20 in addition to the sum paid 
into ci. : Jleld : tlie verdict was right, as the 
only i.ssue was m ladher or not ])ltf. liad sustained 
more damages, «lk deft, ought to have demurred, 
or to have moved in arro.st of judgment. — H at.- 
I.INDER V. SllEri’ARD (ISIS), 11 D. T. O. S. 201. 


8i T 1 dskct. 2 . — 1 T; A ctiue . 

Covenant for payment of penalty on breach — 
Discovery of documents exposing party to penalty.] 

See Discovery, Vol. XVII 1., p. 105, No. 1180. 

577. Allegation of breach — Necessity for.] - 
Moserey V. Jones (1850), 22 D. T. O. S. 111. 

578. - - Particulars.] - An incpiiry as to 

damages sustaintTl by ])ltfs. l>y reason of d(‘ft.5s 
breach of liis covenant in re.sti’aint of trade having 
b(M‘n directed, tSj an order for an anida\it of docu- 
iiuuits by d(*ft. having been made, tlu‘ judge iield 
that jdtfs. must giv«‘ a statement in writing of tlu* 
beads under wliieli tlu‘y .sought to r(*cov(*r damages 
from d(‘ft., tk tliat tlu* timt* for the aOidavit of 
d()cuuu*n(s must bo extend(*d till foin‘t(‘(‘n days 
after jiltf.’s statement: — Held: as ]>ltfs. were 
ignorant of tlu* ]jarticulaT's of brc'aehos of covu'uant, 
tlio or(J(*r would lu* ns(*less. as they could only 
comply witli it by stating every imaginable 
ground of damag(‘, A Hu* order was therefore dis- 
4‘hargc*d.- Maxi.m NoRDEvuET/r (Jens ik Ammuni- 
tion Po. r. NoRDi’NFEi/r, 11822] 2 Ph. 122; tl2 
B. 2. Pii. 7 19: b!) L. 4\ 471 ; 12 W. \l. 28; 27 
Sol. .lo. (>()() : 2 IB 528, P. A. 

Annotation - Reid. Co. i*. Kiulfon] (180"i), 

J. C'h. 1 Ui. 

Illegality of contract in restraint of trade — Whether 
necessary to plead illegality.]— 87 r No. 120, a)\ie. 


SUM-SE('r. 1. (\»STS ol-" BinU'JIEDlNOS. 

579. Costs refused to successful defendant.] — 

Aelsori* V. WiiEATuitoin', No. 282, a)de. 

580. - ., Kmiiman B VRTnoEo.MEW, No. 

297, ante. 


Sui{-.si«;('T. 5. ^VMVJ:R and Bei.ioa=U‘:. 

581. Covenant on assignment of doctor’s practice 
—Not to attend patients within prohibited area — 
Patients attended at assignee’s request.] — Dift., 
by deed, a.ssigned to pltf. Ids busin(\ss as a surgeon 
«k apothecary, cariied fin by deft, in i’ark Strt'el, 
(’amdeii Town : tk deft. c()V(*nant(*d, that he slioidd 
not luu* would, dir(*ctly (»r indirectly, by himself, 
or in cf»-i)a]-t noT'shij) with any other j^er.son or 
j>(*r.sori.s, carry on or (‘xercise Jiis i)ractic(* or 
profe.ssioii of a .surgeon «k apothecary, or either of 
14H*m, eitliei* by residing or visiting any pati(*nti, 
witliiri the distance* of lliree miles h'oni tlu* then 
place of busine.s.s of tleft., in Bark Str(‘(‘t afore.said : 
6c that, in case of any breach of this cnvu*nant, 
deft, should 6c would i)ay to ])ltf. the full sum ()f 
£500, to b(* recovere*d against deft, as 6c for 
licpiidated d.amages, 6c not as a penalty. After 
tlic execution of this d(‘ed, deft. attend(*d s(*V(.‘ral 
ladies in their confinements, within the three 


PART V. SECT. 8, SUB-SECT. 5. 

f. InnAoyivg difincfavt afUr alhgcd inalprncticcu.]- Dkacon v. Cukiian (Out.). fl02.'i] 4 D. T,. R- (W)!.— CAN. 
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A on one occasion received a sum of €14 14s. 
for liis services ; but lie attended these persons 
with the knowledge & consent of x^ltf.» in con- 
HOfiuenco of a request by him that deft, should 
for a time continue to visit the patients, to keep 
the connection together ; tiie jury, in an action 
on the covenant, found tliat deft., in these instimces, 
cxei’cised tlie x)ractic(' A profession of a surgeon, 
f()]’ the juirpose of assisting pltf. //c/d : the 
above facts did not constitut<^ a breach of the 
covenant. — R awptnson r. (’i.AnKK (1H4.5), 14 
M. A W. 1S7 ; 14 E. .1. Kx. dOt ; E. T. O. S. 
200 ; Ibli E. H. 412 ; suhsnfund prorrcdiri^a 
(IS 10), ir, M. A W. 292, Ex. (’ll. 

Afuwta^ions : — Mentd. Green v. I’rleo (18ir>), 1 t L. .T. Ex. 

; (Jalnwerthy r. Strutt (1818), 1 Exch. G5i). 

582. Covenant not to enter employment of Com- 
petitor-Employment by competitor with know- 
ledge of former employer.] — Deft, was under 
covenant with pit f. not to enter tin* service of a 
co.aclibuilder tvithin a cu'rtain area. In answer to 
a letter froin a coaetdmilder within the pr(‘sc7‘i])ed 
distance, in(iuiring aftei- deft.’s character, i>ltf. 
rc])li»'d, “ Deft, w’ill be of no use to >ou as fore- 
man.” D<‘ft. ent<*r<‘d into his service, A con- 
t imu'd tlier(‘, to t lie knowU^lge of jiltf. for upwards 
of niiu‘ months. Dill for injunction dismissial. — 
Mwtiioun r. Dalmeu (IsiJl), Jl J,. '\\ 2(n ; 2S 
.1. ]\ 7(50 ; 11 .Jur. N. S. 229 ; 12, \V. IE 27. 

583. ' — ^ Employment by assignees of business — 
With consent of empioyers.] --Siiowellc. Winkup, 
No. 299, unfe. 

Covenant not to establish business within pro- 
hibited area- Licence after breach.] —Ncc Hoxds, 
\'ol. VTT., p. 220, \o. 724. 


Sjo . 9 .- PARTICULAR TRADE, BUSINESSES AND 
PROFESSIONS. 

SriP.sECT. E- Acx'Ountant. 

584. Validity or reasonableness of restraint Six 
years -Any place in England.] — Isni’ A .1?:nks v. 
(fwsoN (1S99), 42 Sol, .lo. 7tE 


SriPSpcT. 2. Actohs and Ti[k vtigc vt. 

Peuf()|{Mj:t{s. 

>S'cc, also, Thkatigos, N'ol. XEI E, Dart I., Sect. 7, 
,sul)-.sect. 9. 

585. Construction of contract - Agreement for 
exclusive performance.) (Eui-yrv Tiif.atwk Cd. 
Loftus (1892), 7'ivws, Aug. 11. 

586. Validity or reasonableness of restraint.] — 
('ontract, with the jiroprictors of a llKudre not to 
vvriie di-amatic x>iece8 for any other, legal ; as a 
similar r(\straint of a perfonm*!* would bt* ; not 
resembling a covenant restraining trade generally. 

(]ovenant, restraining trade within ]>articular 
limits, or x)artners from carrying on the same 
trade for their private benefit,* legal. - Monuis r. 
t'oLAiAN (1812), IS Vcs. 427 ; 21 E. U. 282, E. i\ 
wianotjs :-~Disid, Clarke v. Price (181i0, 2 Wlls. Ch. l.>7 
Expld. & Distd. Keinlile r. Kean (182!0, (5 Slni. 'Xi'.i. 
ApJd. DIclrieliHen r. (’ulibnrn (181G), 1 Coop. 

;.u. Cemsd. laimloy v. VVapner (187*2), 1 De G. M. iX G. 
MM. Refd. Taylor r. Davis (1831), i E. .1. Ch. IS; 
Kiinberlcy r. .lonninKH (I83G), G Sim. 310; Hills r. Cr.*ll 
/iSrrC Coo]*. tc7/ip. Colt. 83; .Stevens r. Henuiiiff 
(18oj), G De G, IVI. G. 223 ; McrclianlH’ Trodini? (’o. r. 
/I E* E- E- 12 Eq. 18; Donneli r. llennelt 

(1883) .11 \v. H. 31G: Whitwootl Chemical Co. r. Hard- 
ainn, [1891] 2 Ch. 410. 

587. ^ Eannep V. Palace Theatue, Etd. 

Oa-CAIGUS A AiiMSTiiONG (1892), 9 T. E. K. 102, 

27 Sol. Jo. 175. 

588. Agreement preventing earning of 


livelihood.] -(Unteruciiy A Pauagox, J^tu. v. 
Eloyd (1898), 42 Sol. Jo. 02. 

589. - Agreement not to use pseudonym 

Reputation established under pseudonym.] 

(1) Idtfs., wiio were film producers, employ(*d 
deft, as a film actor, ilis contract, of emiiloy- 
rmmt required him to act und(‘r a iiseiidonym, 
wliicli sluKild be tlie sole property of pltfs. On 
tlie determination of the contract be was pre- 
cluded from using the psmidonym for any jmrjiose 
what<‘vei* A from tilrii acting for new employers 
unless A until they agr*(‘ed not to announce or 
ailverlise bis })erformance under tb(‘ ])seudon^un. 
Owing partly to his own ability A jiartly to pltfs.’ 
advertisements d(‘ft. acquired a crmsiderable 
reputation under the pseudfmym in A\bich bis 
ju-fife.ssional identity bf'canie so comj*l<*t(4y merged, 
that bis market value without it ^sa^ul^l be 
diminish<*d more than 50 per cent, until Ids 
identity A nqmtalion were re-esta})lislie(| df }ioro. 
Deft, having entered the seta ice of rival film pro- 
ducers under the ])seudonym, pltfs. sued for .an 
injunetion ; 7/c/d ; in the eii'ciimstarua's the con- 

tract W’as in partial restraint of ti-adc* A not leason- 
ably rcfjuired fca* the protection of the employers, 
A for this reason w'ould ned bo enforced. 

(2) A restraint of trade is priiiid /ac/c contrary 
to public policy. Tt is a misajipndu'nsion to sug- 
gest that this <l(»elrine is confined niei-ely {«> 
H'straint of trade in any ordinary meaning of the 
word “ tra<b‘ ” ; it extends fiiitber than ti'ade, it 
undoubtedly I'xtends to tlie ^‘\e]•cl'^e of a man’s 
jirofession or calling (Atkin, J llianvoitTii 
.MANrF\(’Trr.iN(; (’o. r. Hyott. [1929] I ('h. 1 ; 
89 E. .1. Pb. 99 ; 122 J.. T. 125 ; 29 T. E. H. 19 ; 
()l Sol. Jo. 19. ('. A. 

590. Twenty miles.] — Di: vn A Bailey r. 

J’oN( IlFHY A ('KYv'rvn ('o., ETT). (1899), 

12 Sol. .lo. 72'*>. 

591. - Tivoli, Manciifsteh, liTD. 

r. PoLi.FY, No. 1 12, a air. 

592. How far restraint of trade material,^ 
llEewon’iii M ANi FAc’rriGNo (’o. c. Hyott, No. 
589, aaf ( . 

593. Breach of agreement - Injunction — Whether 
interlocutory injunction granted.] An opera singer 
by agroemimt datiMl only as to the year 1879 
agreeii to sing at a canlain theatre for the wduile 
Eondon seas<jn, A nowhere els*' in the kingdom of 
(Sreat liritaiii. “ /nadftal I'anan ” ls71, without, 
the wuatt«m consent of the employis’. The singcT’s 
salary <lid not extend btoond the si^ason which 
emh‘d on Aug. 5. Ou motion for injunction to 
j’cstrain him singing elsewhere aft»‘r th*' sixison 
w'as over hut during tli*' > ixir ls7l ; -Ihld : the 
ct. woulil not un*ler the circumst anc*‘s of the case 
grant an injunction on an interlocutory applica- 
tion. — MvrLi:s()N i\ Bfnthaai (1871). 20 W. IE 
17(5. 

594. — Whether lying against performer 

& employer.] - Be M> A Bad.ey r. IMncuery A 
PHYSTAL PalA('E Po., E'l'D. (1899), 42 Sol. .lo. 728, 

595. Agreement for inclusive services — 

Representation of sketch on cinematograph.] 
Pltfs,, who were music hall projiriidors, made an 
agreimient with deft, by which it was provijled 
that <h‘ft. should give i>itfs. his ('xclusha' services 
A that he should not, permit any colourable imita- 
tion, representation, or version of his performance 
to be given within a certain radius. It w as .alleged 
by pltfs. that dtdt. permitted the representation 
of oiu* of his sketeiu's on a cimuiiatograph at 
certain picture palaces within Die prescribed area, 
A they brought, an action against him to restrain 
liiin from this alleged breach of the agrei'uu'iit : - 
Held : on the e^ idenee, deft, had taken no ])ar1 



rariioiJar Inultr., ond proji't:- 

.'•^lon.'y : S iih-Si ('I 1j, 1, 

ill lilt' vfjiroitiu't ion t>f Ins jinrlorniain’o, 

.V tliorofoiv ho (Milillod (o iudunnout 

London TTiKATKr <>r \AKii'Tir>. Ltp. r F\ vx-^ 
(11)1 1), dl T. J. Vx. 7:>, (’. V. 


Sriosj-A'T. - Auctioneer ani> hWTvi’E 
Agent. 

596. Breach of agreement — Covenant restraining 
trade within certain area — Acting as agent outside 
prohibited area — For firm also carrying on business 
within.] — Fairbrother r. England (1891), 40 
W. E. 220 ; 36 Sol. Jo. 139. 

597. Taking office outside prohibited 

area — Acting as agent within.]— 11 adsley r. 
Dayer-Smith, No. 559, a/dr. 


Sub-sect. 4. — Author. 

598. Validity or reasonableness of restraint — 
Agreement with proprietor of theatre — Not to write 
play for any other theatre.] — Morris r. Coi31an, 

No. 580, a/f/r. 

599. Agreement with newspaper proprietor 

—Not to write for any other paper.] — S., pro- 
prietor of a we('kly newspaper, hy a letter to E., 
an author. aL^iei'd tliat 1^\ should write two tales, 
extemiinjj: over one } ear, at i'lO per week for each 
nuniher, to ('ontnin about the same ciuantity as 
was sent uniier a former .similar enprngement, &: 
to rectdve the Ih-st number on .\pr. 22, IS55, A 
to continue to refene oiif' number wet'kly durini< 
one ycai’, conditionally that F. should not write 
for any other newspaper published at h'ss than 6t/. 
F. ac( d, re(‘(Mved l‘2() dejiosit, A wride re'^uhaly 
f(U' ; tlien went !<» Paris, si'iit an abrupt 

conchisionol tlietlicneiirit'nl tale in a ■-inall qu.antity 
of manusrri]tt, rc fus(-d to proia^ed witli Id.s (uajjacte- 
ment witli S.. A enteied into another engagement 
with ('. S. thcj’eu])on stopped his ]>jnriients to 
F.. A enijiloyed anidher autlior to conclude the 
had' linished tah* : - Ihld: the condition as to 
not enL:avmg else\vher<* vas valid. — Stiff r. 
Ca=:s on (bsr.hj, 2 .lur. N. S. 3 IS. 

600. Option to publisher to publish subse- 

quent works.’— fdtfs. entered into a written 
agn'e’u.-nl \yilli <left., Mrs. F., an autlioress, for 
tli' i'ublieatioii of a noV(d aln'aciy written bv her, 
A ))y tlie same a^-ieemdit .seiaired an <iption to 
puhii.sli lier “ ne\t thri'e }>ooks upon certain 
royalty terms tljerian contained, d'he agreement 
pro\ ided that if tla-y exeici^ed their o]>tion in the 
case of any of h('r next tlire.> laiok^,. jilths. were 
during tlu' legal tenu of tlie cojic riirid to have the 
exrlusive lAdit of prodm ing A jiiihhsliiiig thi* book 
within a defined ariaa together with the entire 
conti'ol (d’ the publication A terms of sale of the 
book, A also the right of suing in resjx'ct of infringe- 


i inenl of cojiy right, ddie agreement also provided 
that Mr.s. F. was not without the consent of pltfa 
io publish, or allow to be published, any alwidg- 
menf, translation or ilramatised \ epRion of the 
i hooks. A that on th(‘ det ermination of lljc agree- 
j ment in certain events therein sjieciiioil the right 
I to lU'int A publish the hook wa.s to re\ .‘rt to Mrs E 
1 wlu) was then to be entitled to bo registcTod as We 
' liroprietor tliereof. In breach of tins agreement 
Mrs. F. agreed with clefts. i\ A t'o., a rival firm of 
publishers, who liad notice of pltfs,’ agreement, to 
print A publish her next novel. Jn an act ion’ by 
pltfs. to re-strain both clefts, from publishing the 
novc‘1 until it had bc‘en first submitted to pltfs. 
for their aec'eptaneo : — Field : t he agreement was 
not a eontraet of personal service but was a con- 
tract by Mrs. E. to sell the products of her labour 
or industry, of which the ct. would grant specific 
performanct‘ by re-straining her from disposing of 

i he novel in breach of her agreement with pltfs. 

Macdonald r. E’snjEs, [1921] 1 Oh. 631 : 00 
L. J. Ch. 248 ; 124 h. T. 025 ; 37 T. L. R. 187 ; 66 
Sol. ,lo. 275. 

Annotaiinn: — Raid. Perforinlnsr Tllfirbt Soc. u, liondon 
Ihoatrci of VarletloB, 111)22] 2 K. B. 433, 


St B-SECT. 5. — Baker. 

601. Validity or reasonableness of restraint— One 

mile.i- RANNiE r. Irvine, No. 321, ante. 

602. Ten miles —Three years.] — Bromley 

v. Smith, No. 477, ante. 

603. Agreement not to supply customers 

existing at time of agreement.] —R.annie v . 
Ir\ ink. No. 321, ante. 

604. — Agreement with association.] — Toby 
r. M v.roic (1S99). 13 Sol. .lo. 77S. 

605. Agreement relating to business not 

carried on at time of agreement.] - -Bro.mley 
Smith, No. 477, ante. 

606. Breach of agreement Agreement not to 
open new business— Business opened by servant.] - 
Flvrk V. Howard, No. 248, ante. 

607. Agreement not to carry on business 

similar to fully licensed restaurant.^ —Drew v . 
(irv, Net. 515. (tnir. 


i Sub-sect. 6. —Bank Employee. 

' 608. Validity or reasonableness of restraint - 

Any other Eastern bank — Business carried on In 
, some Eastern countries.] — Pltf., a bank clerk m 
fiu' emplo\m('tit of clefts., subscribed for many 
I yc*ars t o cleft. cdlicei's’ pen.sion fund. One of Ihr 
, ruh'S Tinder which t lu) fund was admmist(‘i’od 
' provided tluit “ no subscriber leaving the service 
' of thej bank ... for the purpose of entering the 
' service* of any other Eastern Exchange bank shall 
' ho entitlcid to any return in re.spect of his com 
, Iriliutions to the fund. . . In flee. 1919, pit • 
Ic-ft dc'fts. for the purpo.se of entering the service oi 


PART V. SECT. 9, SUB-SECT. 4. 

g. Valuhtij or rcaaminhlrurb.y of r( 
ulraint— Auraninit vi(h jmhh.dtfr \ ot 
to publish n similar vorK.]- 
wroU* a Tiook for hclioctl uso, tlio lojtj - 
ripie in whloh ho a'-siernr-f] to 
aKTeofl not to piibllnh any .similar woik 
dujing' the < nec of thi‘ awor- 

aionf. Il(‘ Hiil^soquenlJy wioto for 
dofiR. F. Bros, a book on tbr snmo IIiior, 
adopting the sanif sy.stcni, n poatinR 
tbo Hnme kind of b-HsonH. inU-ndod 
I)raetifal]y for the saino cla<-s of pnidls, 

<fc F. Bi'Oh. publinlicd it at, a like Jow 
price ; — If eld : the ORTcement was not In i 
anreasonuble rest rain t of trade ; A; di‘fts. I 


J Bi os. >,boulrl be ri strained byltijnne- 
j tjon ffom imbllt.blnK Uie second book. 
! — ET){ r-VTIONAL (V>. or jRri.A.VIi, bTft. 
I r. 1' \ri,oN Bkoihkhh, r/iw., A' Owe/., 
, (191!)! 1 I. It. crj ; y.i J. L. T. 41.— in. 

PART V. SECT. 9, SUB-SECT. 5. 
h, Fnlidtly or rcasoiutfdnuss of re- 
si taint -Ten year.s rf* eiyhi miles.] - 
Drff. by an airn'< ment In wrltluK Hold 
tb(* ifoodwlll of bin bakery business, 
tot-'etlior with the IooIh, plant, & atock- 
in-irade lo pltf. The a(arrec*iiient con- 
tained iintir alia) the following elanso : 
“ Tho vendor ahall not during iJie 
period of ton years from the date hcTeof 


ilhln the radius of luiles frotii 

0 prcnilHes wliero tho said 

iKcr i.s nf)w carried on by ^ 

n'v on conduct or asfcibt in rairj n 

1 or conduetlng or be 

terested directly or indirectly J” 
isinoHS of selling or in manufacturing 
ead or that class of Icticmn 

o bakery trade as smaligood.s. ' 

gaged hlmsolf as a 
ker to fi baker carrying on hu^ui ss 
thin tho radius of c‘ighl „ 

rid: tho restriction a vt- 

Ing In restraint V K 

.M l*. Campbell (1910), 29 N. /. b. JU 
19.-N.Z. 
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V r)[)t '1 Hilu.'ilion with anulhcr bank whioli 
u-m ndinilt' <ilv an Kant cm Fbvrlian^a^ Jtank witlnn 
n.V nicnninr of the rule. Ifc IIkui clainu'd to be 
crodited by defts. with tin* aiuouiit of ids confri 
but ions to tiio ]>ciision fund, on tin* ^^round 
dull r alid) t liai tin* rule d(*pri vinj? biui of Mie ribdil 
In recover them was void a« in restraint of trade : 
--If (Id : the rule was not. wider t.ban was r(*ason- 
ablv necessary to protect defts., tlierefore it was 
not void as boinfi: in restraint of irado, Su the /udion 
f'dled Sri:NOE r. Meucantii.e Bank of India, 
Ltd. (1»21), 37 T. L. H. 745, C. A. 


HUK-8ECT. 7. — Brewer, 

609. Breach of agreement — Agreement not to 
carry on business of common brewer — Carrying on 
business of retail brewer.] — Carrying on the business 
of a retail brewer, held, to be no breach of a 
covenant not to carry on the business of a common 
l>rewer, or retailer of beer. — Simons v. Fahren 
(1831), 1 Bing, N, 0. 126; 4 Moo. ^ S. 672: 
131 F. R. 1065 ; .mbsequoif proceedings, 1 Bing. 
N. C. 272. 

610. Validity or reasonableness of restralnt- 
Agreement not to carry on business — Agreement 
unlimited In area— Limited In time.] —A covenant 
by the lessor of a brewery, that, he will not “ during 
the continuance of the demise, carry t>ii the 
business of a brewer or rnerebant, or agent b)r the 
sale of ale, etc., in S. or elsewhere, or in any other 
manner howsoever be eone(*rne(l in the business,*' 
is void, as being a general restraint of trade.— 
IllNDE Gray (1840), 1 Man. A G. 105 ; 1 Seott, 
N. R. 123 ; 0 L. .1. C. P. 2.53 ; 1 .hir. 302 ; 133 
K. R. 302. 


A nnolatioriH : — Distd. ?■. Price 13 M. .V W. 

Apid. Allsopp r. Wlicatcroft (1B72). L. It. 1.* K«i. ;VJ. 
Expld. PoiihllloTi 7’. PoiiHinon (IShft), 11 C’h. D. 3r)l ; 
Nordcafclt r. Mnxim Nonb'nft It (Urns \ Ainmnnitidn 
To, [iKtU] A. ('. .VIA. Mentd. Hn-co<* r. iJiJI nspii. je 
M. W. 73A : Wriffht r. IP.wc. (IHKD 1 I,. T. n. >. H14 ; 
YjitoH t*. Trarli* (Ibll), h Jur. 771; Shulo r. }lii\%lcy 
nSiS), 13 M. \V. 7.)7 ; 7*. n-nch (i'.un, 3 

3.')*); South Ra'.tuui lU. i\ Rv. CVum'.,. 
t- Q. ih D. :.8G : White c. So'ultuiid llotol Co. (IMR). 
4 3 W. R. 431. 

611. — — - - - . y <*m- 

]>lo\'ed as manager by jdtfs., wlio were the manu- 
1/icturers of certain product.s iistsi in brewing, k 
he covenanted witli them that be would not. for 
a pei'iod of five yeai's after leaving their employ- 
ment, enter or bo in the employment of any liouse 
carrying on a similar business, or carry on or be 
engaged in any such business, exeejding any 
business not competing or calculat<*d to compete 
with ])llfs.’ business. I’ltfs. liad a large* business 
m EnglaTul, & were e xtemling their business to 
other countries in ditTerent ]>arts of tlu* world. 
I years after leaving ])ltfs.’ (‘iiiplomient 

deft, entered into the em})loyinent of a person 
carrying on a similar busim^ss in England 
eoinjietmg wdtb pUfs. :~~U» Id ; the covenant was 
not unreasonable as being loo wdde, A' wiis there- 
ore valid - Tomkins A Goprage r. 

(1007), 23 T. E. R. .)01). 


j 012. Agreement not to solicit orders lor 

all -No area specified. j --.All-opf* c. WhiEATcjewT, 
I No. 282, anfe. 

I 


Kru-sK(T. S.-- Br’rcHi u. 

613. Validity of restraint- Restraint of person 
from whom purchases to be made. —A bond with 
eomlition not to buy sheep’s fad off any oilier hut 
such A such, A not above such a quantif y, is void ; 
for it is in i*estrairil of tr-ade. — TuoMi'srjv r. 
Harvey (1688), 1 Show. 2; (\)mb. 121; lloll, 
K. B. 674 ; 80 E. R. 408. 

Avnointions : — Refd. Mitehel r. Kf.yuolds 11711). 1 P. Wuh. 
IHI ; Edwards r. Drown (1H31>, 1 C'r. Ac J. 307. Mentd. 
(Villlns w. RlanU-rn (1707), 2 Wils. 311. 

514 .. _ — _ Covenant not to carry on business 
within live miles.] — A butcher, on assigning, for 
the residue of a term, certain premises upon which 
he lias carried on his business, together with the 
fixtures A the goodwill of the trade, covenanted 
with the purcha.ser, that he would not at any time 
thereafter, either by himself, or as agent or journey- 
man for another, set up, exercise, or caiTV on, or 
be employed in, the trade or business of a butcher, 
within 5 miles from the premises thereby as-signed : 

- — Held: (1) not an unreasonable restraint, either 
in re.spect of time or in respect of di.stance ; (2) the 
covenant did not c(*ase to lie a binding covenant, 
on the expiration of the temi, or on tlie cove- 
' nanteo’s ceasing. }>y himself or his assign.s, to carry 
on tlio business assigned. 

' If the covenant is binding to it.s full extent, 

I when mad(‘, its sigiiilication cannot hr* varied by 
I any subsequent oecuiTenee : tV to liold otherwise 
, would bo to louder its import uncertain A to 
impair its edieioney for that proteetion whicli 
tho law eoutiunplat (‘s as just {}Kr ('I’K.). — Elvks 
c. EiiOFTs (l.S,5(l), 10 (\ H.‘2n : 1!) L. .1. (\ P. 385 ; 

1 1 .lur. s.5r) ; 138 E. R. P'8 ; suh mu)i. Crofts r. 

, Elvfs, 1.5 E. T. (). S. 3i)3. 

.Do?o(ane77.v •— Is' to (1> Apprvd. Jacobv 7', Whitmore n8'^3), 
41) L. T. 33'). .4,s' to (2) Consd. Towri'ioud 7*. .Tannan, 

' tP>"»»] 2 Cli. CDS. Reid. \\ri);ht i\ Cliappoll (ISdl)), 20 

P. T. 301). 0'( Reid. Davii'-* r. D.'ivics {lsh7), 30 

W. R. so ; l'orT!d)y r. Raiker, [P3U3] 2 Ch. .339. 

615. — Covenant not to supply persons who 
i may be customers.] - (’uutD r. Hammond (1064), 

, IS Sol, Jo. 773. 

I 616. Construction of agreement- Duration of 
i restraint —Assignment of goodwill.' — Elves 
j (’Rorrs, No. 61 1, aniv. 


Sl'U-sECT. 3. — (AKLIEH. 

617. Validity or reasonableness of restraint- 
covenant not to compete In business on same route 
— No time limit.] — M. (‘xecuted a deed reciting 
that h(‘ bad entered into tieaiy with A. fnr Hu* 
disj»()sal of the business of a eai-vier from Loudon 
to certain places in Norfolk A Suffolk, A from 
those places to L<uulon. wliich ^1. carried on A in- 
tended reUmpiisliiiig to A. : that it was thereupon 
stipulattal that M., liis heirs, e\or<., A admiin.'^- 


PART V. SECT. 9, SUB-SECT 
071 bvihness ”-~nvsi7}rfts c 

PART V. SECT. 9, SUB-SECT 

trade i 

tm pitf jt- lI-h- f’cld hla bp 

A covonupted for ton 


nut to cm IV on nneh bUhim iii Mil 
bourne, Ibillarnt, K( luiea A other pbieos 
or in any plaet* In Victoria or New South 
WaU'H in which pltf. niighi bt' carrying 
It on. In an act ion for br<'a<‘)i in 
carry InpT It on hot ween Melbourne, 
Ilullarnt <S: Eehuoa, deft . deiiimrt'tl on 
tlu* jrronnd <7t tin* contract being in 
rcHtraiul of tiude: —Jhld: tie* bro.uh j 
only Hbouid bo looked to A’ us to the < 
places named in tho breocb (be rt^stric* 
lion was not too larpre. — Ropkrtmon r. 
KnoIJRII ( 18G7), 4 W. tv. A' A. R, 23S I 


-AUS. 

m. Lot yoirs - Comirudion 

of corv — A (J to run roarha in 
opposition to jilainhff in I'lriorui.) - 
GuAeK r. rATtincK ^D'BS). 14 V. L. R. 
33.).— AUS. 

n. -- — 1 -tVooDviTir 

V. AIi'(\ 7 \vill ) 11)07', 2»;, N. z. r.. u. 
1032.- N.Z. 

o. — — To fillip hj plointif^'fi 
ftieamcrfi.] - A oontnet 1)\ a eorpn to 
siiip nil goc'ds ton igiu'd to 1 licni at 
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Trade and Trade Unions. 


Sect, U . — Partieidar trades, husiarsses and jtrofes- 
sions: Suh-seets, 9, 10 c t’ 11.1 
traiors, slioukl uot. at any time tliereaftor cxeiviso 
the trade of a common carrier from, elc., to etc., aa 
above, tV tliat .A. should pay A!, a ('ertaiii sum for 
tlie goodwill. Aflt'r reciting further 1 he acUial 
resignation of tlu' hiisim'ss by M. A ))ayment t»f 
the sum slipulaled M. in considi'ralion t)f sucJi 
payTnenl , covtuianted to A. his exors., adminis- 
trators, A assigns, that. M. his heirs, exors., A 
administrators, should not take in or convey any 
goods or articles wliatever from J London to the 
other })laces abo\'(“ mention<‘d. or from them to 
Jjondon, which jdacc's w(‘re formei'ly connected 
with tlie said carrying coiict'rn, A foi* the reliiKiiiish- 
ment of tlu* cairiag(* to which M. had received the 
above eimsiderat ion, A.’s ('xors. bi‘ought covt*- 
naut on tlie deial. A allcL^i'd as a breacli that J\I. 
had takt'U in A conveyed divers goods A artich*s 
from Jwondon to otlu*]* places above juentioned, 
which were befoie the making of (he iU*t*d con- 
nected, (*tc., A fi-om those places to Jjondt>n, 
eontrai’j to the ti'nor of the deed A of his covenant- 
therein: — JfeJd : (1) tlu* breach was assigned 

n ith suflicicnt ])ai‘t icuhu it y, thoimh it did not 
allege* that AI. conveyi'd tlu* goods as a common 
(•arrier ; (2) whei-c a party has agreed to fore'go 

a business for a consideration, tlu* ct. cannot ent<*r 
into t he reasonabh'iiess of the restraint, as compareel 
with tlu* consid(‘]'ation ; A, tlu'rehu'c, although 
tlu* restrictieui liere was uidimited as to tinu*. t lui 
covenant could not lx* ])ronounce(l void as 
operating in undue* re'sti'aint of tTaele.- k*('1II<:iv r. 
AlAh'sii (is:i7), d Ael. A I'd. ItAh ; 2 Xev. A 1\ K. H. 
r.()2 ; Will. AAoll. A Dav. r.ll ; d 1., .1. K. H. 211 ; 
112 K. U. 2>dr.. 

Aiuiotatum : - OV xrw////. Consd. Ataxiiu Nor«ieufe*lt Guns A ' 

Ainniniiition (’(<. v. Ne)rclcufclt, [lhU;5] 1 Ch, G.'iO. 

618. Covenant restraining trade otherwise 

than as assistant to covenantee — For lifetime of 
covenantor.] - (1) Tlu* ride* of law is that a contract 
in general re'stiaint eef tjaele* is ve>iel as against the* 
policy of the Jaw; hut. if tlu* contract he maeh* 
upon suflicie*nt consieje*ratie>n A the puhlie* gain 
some advantage* it- will be* geioei. 

Pltf. by elee'el, sedd tei elefts. Ids traele A busiiu’ss 
as a carrier be*t\\'cen JiOjide)n A A\’isbee'h, A, in 
e onsideratieni of the* ceeveiiants therein (*e»ntaine*ei 
on eh'fts.' I’art, cownant e*d with the*ni that he* 
woulel not tlieiicefent h eluring his life e‘xe*ie*i.se* the 
tT'ade* of a caiTiei*. e-xe*e*f)t as t he*i'e*inafte*r inen- 
tioneel ; A lliat lu* ^^e)uld tiu*nce*fe>rt h tluiing his 
life* faithfully seiAe* eh'ft. as an assistant- in the* 
trade* of a (‘arrier ; and ele*fts., in e-onsiel<*ratie»n of 
the* befe)ie*-nie*nt i(»ne*el e-e)Ve*nant.s, A of the* jeltf.’s 
faithful se-rviee* as afene-saiel, (‘e»ve*iiante*d to jiay 
him a e*ertain \^■ee•kly sum for his life*. Tn an ae-tiem 
against eh'fts, on this ee>ve*nant : field: ])ltfs.’ 
ceix eiiant- to ser\ e* dining his life was good in law, 

A the* ce.)\e*nant in re*straint of Ids traele* was not 
void, inasmuch as he was nut absolute'ly rest mined 
from eaii N’ing ein tlu* 1 laele*, hut only from carrying 
on in any ejthe*r way than as an assistant te) de*fts. 
(pt. : whe'tluT. suj)])osing this re>ve*nant W(‘re 
veiid, as being in gene*ral restraint of trade*, ]dtf. 


ctnild nevertheless Jiave sued on deft-s.’ covenant 
to pay. 

(2) In partnership agreemonks, ne:)thing is more 
common than to stipulate that neither party shall 
carry on trade exce'pt as a partner ... it was 
urge‘d, however, that as the contract is to serve for 
life, it is illegal. Th(*re is no authority for that 
position A I know of no principles tliat makes it so 
(I^oiu) Aiunoer, C.B.). — Walta-s v. Bay (1837), 
2 M. A W'. 273 ; JMurp. A 11. 22 ; 0 L. J. Ex. 92 ; 
1 Jur. 73 ; 150 E. R. 759. 

Atinofalions : — *4^/0 (1 ) Consd. Maxim Nordonfclt (Juns & Am- 
munition Co. r. Noreionfclt, 11 SiliiJ i Gh. (i.iO. Distd. I’lilUipB 
r. SlcAU'ns (1809). 15 T. L. U. 825 ; Mllstod v. Uamp He 
JioBs A GU'iuliiminB (1927), 71 Sol, Jo. 845. Befd. 
Allsopp r. Wheiutcroft (1872), L. Jl. 15 Eq. 59 ; llouslllou 
i\ JtouBillon (1880), 14 (9i. D. 851 ; l)avk*,B v. Davlon 
(1887), 80 Ch. 1). 859 ; McElUHtrim r. IJallymucclllgott 
(*o-op. Agricultural A Dairy Soc*., 11 919 J A. C. 548. 

619. — Covenant not to engage in any business 
— Similar to business “now or hereafter to be 
carried on One year A fifty miles.] - Davies, 
Turneu a ('<). V . Lowen, No. 475, ante . 


S r H -s E( ;t . 19. -— ( ’i i E.Mis'r . 

620. Validity or reasonableness of restraint 
Specified place or three miles- No time limit.] 
limqi(’0(’Jv r. t'oKEi;, No. 329, anfe. 

621. Agreement not to compete as manu- 

facturing chemist.) -- i)t*ft., a mamifactuiing 
chemist. agj*e<*d to enter the seiviee of pltfs., who 
wei*(* also manufacturing cliendsts, A to sell t(j 
them Ids ini]>h*ments of tradi* A trading connect it)n. 
l>**ft. also agri'cd that, if the purchase was com- 
pleted, lie would not (‘liter into busiiu‘ss (‘oinp(‘ti- 
tion against pit fs., 4*ith(‘r for himself, or as manag(*r, 
or assistant, und(*r a jienalty of 1*209. Deft., 
having left jiltf.’s seiwiee, (*nt(*r(‘d into busin(*ss 
competition witli them : Held : tlu* words of the 
agreement were not too vagiu*, they w(*j*(* not 

I Jimit(*d tf) t h(* }»eriod of defts.’ H('rvir(‘, A the 
' agi*(*ement was not void as b<‘ing in r<*sti'aint of 
I trade. M aushaj.i.s, I;ri). v. la:i':K (1990), 17 

I T. J.. H. 29. 

! Aunotatiim .-— Reid. Kuslc's r. Push, [191 1] 1 C'h. 408. 

622. Duration of restraint -No restriction as to 
time - Restraint not limited to lifetime of cove- 
nantee — Or time during which business carried on.) 

11 iTCJicoi'K V. C'oKEiG No. 329, ante. 

623. Restraint limited to period of 

service —Covenantor entering service of covenantee.] 

MAitsirAi.Ls, Jyi'D. Ja*:GE, No. 921 , ante. 

624. Breach of agreement Agreement not to 
carry on retail business - Sale of single bottles as 
samples.]- 'ruEAGUEU A Do., I.td. v. 4h{EA('in-:H, 
11874] AV. N. 4. 


Sun-SEGT. 11. — Domadoiu’Ial Tkaveleeh and 
I'O.MMEKC tAE AOENT. 

625. Validity or reasonableness of restraint— 
Nine months.] —Ward v. Byrne, No. 183, ante. 

626. One year — Eight miles — Oil.] 

MiDDiJ-rroN r. Buown, No. 214, ante. 


Viotoi'ia from a < ortalu p(»int ])y pltf.’h 
stemnerh, Im not void uh being in re- 
straint, of trade. Canaiuax Paci ru* 
Navigvtion Co. r. VtCTOitiA Pac'Kixg 
Co. (1889). 8 P. C, P. 490.— CAN. 

p. ■ - D(*ft. on helling out a 

earrying business, bound hiinseif not 
to “ directly or indirectly, either hy 
him.self or as agent or servant of any 
other person or otherwise can-y on or 
manage, or bo conc(*nied or engaged 
or InterestA^d In . . . th(( business of 
general carnung,” Deft, on four 


oecasioDH hired his lorry A. flv(i horses 
lo farmers at so-miich a day, & was 
employed to drive, being paid hy the 
hour:— y/rW; the acts coinpluined of 
did not amount to a carrying-on of the 
lmsin(‘ss of general carrying.— C a irnut 
I’. Tai'I* (1912), 82 N. Z. L. IP 200. — 
N.Z. 

q. (^ovemint mtt to carry on 

fnjHincss of similar hi ml in (hiite/t Kiny- 
(1<nn.\ — Dumbarton Steamboat Co. v. 
MacPakbane (1899). 1 F. (Ct. of Hess.) 
998 ; 80 Se. h. P. 771 ; 7 S. L. T. 75.-- 


:oT. 

PART V. SECT. 9, SUB-SECT. 10. 

r. Validity or reasonableness of re- 
raiiU — HperifLed place, area a' 
air,] -P erry v. Dayh (1903). -8 
. P. T. 221 ; 5 O. h. P. 020 ; 2 

. W. P. 884. -CAN. 

PART V. SECT. 9, SUB-SECT. 11. 
t. Validity or rensirnableness of rc- 
rnivi — One year — “ Do certain ihinys 
kick rtiiyld injure plaintiff's business, i 
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627. — -- United Kingdom, Germany or 

France — Tyres.] — (C ontinental Tyre & 11ubbf:r 
(Great Britain) Co., I/ro. v. TiKATir, No. 488, 
ante- 

628. Two years — Agreement not to be con- 

cerned in sale of Burton beer — Other than that 
brewed by covenantee.] — A llsopp v. Wheatcuoft, 
No. 282, aide. 

629. - Hundred miles -Malt liquors.] — 

— Bocjers V. Haddocks, No. 4 17, aide. 

630. Three years— Fifteen miles— Necessity 

for consent for acceptance of any situation.]- — 

Beri.s V. Saalfeld, No. 450, aide. 

531 ^ _ Agent for foreign anilin dye 

manufacturer.]— B adisc'i IE Anii.in ind Soda 
Kabrik V. Schott, Se(;ner A Co., No. 200, aide. 

632. -- — Twenty-five miles Clothing.] 

JMason i\ Provident (Tothinci A Scib'ia' ('o., 
ivi'D., No. 118, aide. 

633. - - Five years- Twenty miles— Restraint 
on business other than those travelled in.] - Horse 
r. lVnvj.ER (1800), 44 Sol. .lo. 80. 

634. — - — -- United Kingdom — Business con- 
fined to certain English counties.]- Doft. ( iilciod 
jiito tliP service of several cos., wliose combined 
hiisiiK'Sses covered the area of Uk* United Kingdom 
A Iridand, as trav(‘ll(‘r, being (engaged by iJ. acting 
for A (Bi behalf of one co. called the i)rincii)al co., 
A also on behalf of the others, called tlie subsidiary 
cos. By an agre(*ment deft. agr»‘ed to serv(‘ botli 
th(‘ pi'ineipal A subsidi.'U'y ('os. in such capacity 
as should be from time to time appointed, A that 
h(‘ would not in the Cniti'd Kingdom ent(T the 
s<']\ic(‘ of any competing tlniis within ti\e yi^ars 
Irom th(“ termination of Id.s em])loyment with th<* 
]>rinci})a] A subsidiary cos. ’wi(]i<nd tht‘ consent 
in wilting of tin' ])i‘incipal co. It was also pio 
^id(‘d that all rc'strictions A conditions weie to be 
as if ma(b‘ with ('aeh co., A could be enforced by 
tliat ])artieular co. in ^^hose sei vice deft. hai)]»en(*d 
to be. Deft. Jiad been in the .ser\ie<‘ of the 
|)rinei])al co., but iu^t betort* the .igr<H‘ment ^\as 
signeil he was t i'ansf('rr <‘d to itiu' of tlie .subsubai-\ 
cos. \\hosi‘ husiiK'ss was (onliiied to the tlnee 
noitluTn countie.s <»f IDiglaiKl. lb' wa.s .shortly 
aftei-uards dismis.sed, A then eiiteit'd tiie sei \ icc 
of a com])c>ting tirni ; Held : the agreement deft. 
Jia<l enteital into b as only a contract bet wc'cn 
deft. A tlu' individual co. mto \\]ios<‘ s«‘i'\ic(* h(‘ 


eiitejed; tluu'efore it \v.is a contract lM*t\\een 
him A the subsidiary co. alone A was too wi<le as 
to spac'e A t}i<'refor(‘ vend ; A th(‘ fa<-t that all the 
eos. liad a common managtamml A were inteivst<'d 
in ('ach other’s business did not alT(‘ct the case, a,s 
the contract must be for tlie juotection of the ]»ar- 
t icular husiiK'ss in w liicli the man w as tauplov ed. 

\ man who has no intere.st- in the busine.ss at 
all cannot take a co\enanf from a man that he 
^vlll not (‘liter into that particular busiin^ss ; it 
do(‘s n(»t concern him. and it i.s against public 
policy, because' it re.stricfs trading in the United 
Kingdom (Uakwell, D..1.). J^eethwi (He'nuy) 
White, [HKi71 1 Uh. 
8-2 ; 7() U. ,1. 804 ; SHI L. T. 818 ; 11 Hans. 

J85ETHAM A Sons, Ltd. r. White, 
‘^•'T. T.. l{.or>l,U. A. 


; - Consd. Dothiilgc r. ('mok ( 15107 ). T. b. I 
'o ubvmo'*'' 2 Ch. .--.T. Apld. Urlti' 


635. - - - Agreement not to deal with 

customers in any commodity.] — By an agn^ement 
between a firm of hop merchants A their traveller, 
the latWT was hound to travel, solicit orders, A 
collect moneys for the firm fum tlndr customers 
wdio wmre mentioned in a book signi'd by the 
employers A the traveller, wOiich book was to be 
the property of the fimi A to be delivaaed up by 
the traveller on the determination of Ids emplov- 
ment A at such otlier time.s as might be rerpiii-ed 
by his employers, wdio might at any time add to 
or withdraw’’ from tlui liook tlu' name of any person ; 
A in tlie case of such wit})drnw’’al the traveller 
wa.s to have no interest in any busin(‘s.s tJx'ieafter 
done with tlx* piwson wdiose nanx* might be so 
wdtlidrawn. 8’he tiaveller was prohibit(*d wdtliout 
tb(‘, wu'itten consent- of his em|)lo>ers from calling 
upon, soliciting orders, or rc’Cfdving money fj‘om 
any jx'rsons other than tlx>s(* whosi' nanx's 
apjieared in llx* book, A was also jiroldbited for a 
jieriod of five y<‘aT*s after the d(‘t ei inination of the 
agreimxmt directly or indii-eclly, eitlxT as principal, 
agent or servant, from soliciting orders for any 
g<K)ds or marketabh' commodity whatsrx'vei’ fmm 
or calling uiion any bri'W'ers, custonx'is, or pcr.sons 
from whom lx* iniglit ]ia\c obtained or solicited 
ord<‘rs, or upon w’hom be might liavc called W'hil.st 
in tlx* (‘inj^h.y of tlx* tirm. The firm dealt wdtli 
bo])s only, A tlx* traveller whilst in their enijiloy 
w’as (‘oiicerned only w'ith hojjs. 'I'lx* hook nien- 
tioixxl ill the agi(H*ment coiitaiiu'd at tlx* date of 
tlx' d(‘termination of the ti*aveller’s engagement 
with the lirm tlx* nanx*s of about 100 eusiomers of 
the lirm. After the d(*t eiiuination of such engage- 
I meiit the tra\(dler pi‘oj)o.'^ed tiv (‘liter lix‘ s(‘i vice of 
j malsters A to .solicit ord(‘i’s for malt fi*om {iider 
I aha) ])(‘r.soiis fi-om wdiom lx* liad solieit(*d ordi'i'.s 
I for hojis w'h(*n in tlx* em]>loyni(‘nt of tlu* hoj) 

' m(‘rehants. On a motion by tlie hop merehants 
to restrain him from so doing as being a br(‘a('h 
I of Jus agre<‘m(*nt with them; field: (1) tlx* 
re.strictivt* clause was one w'bieh in tlie intcri'sts 
of the jiuhlic w'as not reasonable ; (*2) it was 

w'idci* than was ncC(‘ssary for the prot(*ction of 
]>ltfs.’ busiiu'ss, A was tlxTcfoD* void. -HoiiiUs A 
' Co. V. Hyi.e (1010), 108 J.. T. 515 ; 215 T. L. R. 

I 1578 : .5 1 Sol. .lo. 7 IS, U. A. 

“Cepiparc No, Oil, ])osf. 

I 636. Fifty miles from trading station — 

Colonial agent. j — Deft, entered into an agreemt'iit 
[ with jiltfs. to serve them for five years as su]»er- 
v'ising agent- at certain of their stations in We^t 
1 Africa. Pltfs. vvau'C cx]X)rt A imjiort m(*ichants 
(*ngag(Ml in tlx* 5Vcst African Ir.uh*. hankers, A 
ag(‘nts. Odic agrccnu'nt contained llx' following 
ri'strietive clause : “ Tdx* ag(‘nt agi(‘(*s that- lx* 

I will ixd. ('it her in Africa or in Ihiroiu* or elsewluM'e, 

' at any time during the li\(‘ vears next following 
I the termination for anv' reason of his (unployuK^nt 
I iimh'r this agreement, directly or indirectly, 
('ither alone or in partuersldp with or as ag('nt , 

J manager, clerk. s('rvant, or director, of any jx'rsoii 
or persons or co. or cos. or otherwise how so(‘\ ('r. 
A wh('th(*r for his owui bt’iX'fit or for the henelit 
of any otlx'r jiersoii or ]H*rsoiis, or co. or cos. 
(a) assist- or (*ngago in tlx* hii.sin,(‘ss of a ti*ader or 
im'rchaiit competing in any w'ay with any business 
at any tiux' dui*ing his oiuplovuu'nt earrii'd on by 
the co. within tlx* radius of 50 miles from a trading 


luon/ wit h Halcflnian. in his aKr(*('- 
covonanfod llial ht^ 
J><)t forn o^l* couHcut. would 

♦d hlH after l-ho torndnation 

Which 

Blight injure pltfs.* businosH. 


I In au action for duniagcH for brea( 
of the cov'ciiantH : — Jfthl : the cov 
iiant.s coiitaini'd in Ihivo of tlx* claus 
were ilk'gul or too wide, were ui 
ouforc('at)lo. — D ominion Art Oo., Lri 
V. Murchy (1»2:I), O. L. R. 3.12.- 
CAN. 


a. - - .1 n.i.i vvx( r* M\s- 

icKs, Willi VMS r. Wcrk (IIH 2 \ J 1 
N. Z. L. li. Ills.— N.Z. 

b. Twdir years — Jyreeinint 

fnr tor ycar.s’ emploj/menf.]- By agive- 
ment 111 writing, dated Apr. 21. ISS.I, 
(left, was employed as a (‘omiuerenl 
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Sect. 0. — Particular trades. husincHscs ayid profes- 
sions : Sub-sects. 11, 12 cfc 

station in West Africa now or during lus employ- 
ment establislied, owned, or managed by the eo., 
or {()) trade or deal in relation to or in connection 
with any such competing business with any person 
or persons, co. or cos. now or at any time hereafter 
during his employment a custoima* or customers 
of the CO. otlierwise dealing witli the co., or solicit 
or endeavour to obtain the custom or connection 
of any such person or persons, co. or cos., so far 
as concerns goods, merchandise, or produce 
supplied, bought, or dealt within the course of 
the business of the co. Provided that- this clause 
shall only be enforceable so long as the co. or its 
assigns enforcing the same shall continue to carry 
on or bf‘ carrying on such business or part 
thereof ” : - Held : the rer,tri<“tion imposed by th<' 
clause was necessary for the protection of pltfs.’ 
business, <S: was not \oid as being in restraint of 
trade. -Muj^eics, Ltd. v. Steedman (1915), 81 
L. ,1. K. B. 2057 ; lid L. T. 5dS ; 31 T. L. TL 
113, C. A. 

637 . Five miles of any station or port 

serving district supplied by covenantee.] — (3 ..vrke, 
Sharp cS: Co., I/td. r. SunuXoN, No. 491, ante. 

638. Ten years.]— Ehuman v. Bartholo- 

mew, No. 297, a7ik\ 

639. Fourteen years— Thirty miles of two 

specifled centres- Centres thirty miles apart.] - 
IlooPEH A AsjtBY r. M'illis, No. 490, a)ilc. 

640. — Life of covenantor— Fifty miles — 
Wines spii’its.] -An agreement by a clerk A' 
traveller to a wine tV: spirit merehant that be will 
not during hi.s life engage in a burliness of a similar 
eliaraetcr vilhin a distance of 50 miles from his 
(‘rai)lo}'eT“'s })laee of business is not invalid as being 
in unreasonable restraint of trade, or in excess of 
what was reepured for the reasonable prote(‘tion 
of the employer in Ills busine-s. -Papsoxs r. 
PoTTERiLL (1<S87), 50 L. T. 839 ; 51 .1. P, 079. 
AnrujiatiOJi : — Refd. IIa>ncs r. Doman, ilSin)] Cli. 13. 

641. — No time limit — Agreement not to 
carry on business with customers — Similar business 
as covenantee."' (1) An agr(‘(*m<‘nf for ilu- emplo}- 
ment of deft. a-, a tr<i\ filer pntvided, that he was 
to “ call Lpxm A solicit ordi'T’-. " for all .irtiet-, in 
the way of pllL.’ Imsinc'.ss of ant j'^eid ic mami- 
factunu’s, A in tlie event of tlu* tei iiunalion of the 
agreement, that lu* sliould not, eithfu* on lus own 
account or for any em})lo\ei, “(’all ujiori, or 
directly or indirectly solicit oidei-s fi-om, or in ariv 
way (leal or transact business v\itli,” any one, 
who had, while tJie agreement was in force, Ix-eu 

a eustonu r of pltf.s. .\fter tin* teriuin.dioji of the i 
agi’eement, deft, mitered the lanjdoyment of riv.il 
.'mtiseptic manufac'tur'crs, A. as their ti-aveller, 
ealhd upon A solicited orders from some of pltfs.’ j 
eubtomers. On motion by pltfs. to re.strain deft, j 
from committing any furllier breach of the agree- 
ment IP Id: the meaning of the agnxmient, 
aeeordiiig to its true construction, wais to prevent 
deft., aft er leaving pltfs.’ employ, from tran.saeting, 
with persons who had been customers of pHLs. 
wdiile th(* agreement was in force, business of a 
similar kind to that carrit'd on by jiltfs. ; this was 
not a grcatiir restraint than w'as necessary for the 
protection of thc^ employers; A the agreement 
W’as therefore valid A csauld be enforced to this 
extent. 

Agremnents in restraint of trade will be con- 


strued by the ct. in the same manner as in any 
other agreements. 

Stijmlations of this kind are looked upon as 
advantageous to the public if so restricted as not 
to go beyond what is needed for the protection of 
the (unployer. They ought not then to be con- 
strued with or bias as being primd facie illegal, 
but const itkmI fairly (Kay, L..I.). 

'J’he first thing \va have to do is to asct?rtain the 
real meaning of the paidies by construing the 
agreement without any leaning cither way 
(Lin-dley, L.,!.). 

(2) The contention that- you arc to treat a 
nxstraint of trade as primd facie bad A throw upon 
tb(‘ person supporting it the oints of showing that 
it is reasonable is introducing a wdiolly unsound 
I ])rinciple into llie construction of doe,uments 
(Lindley, L.d.). -Mills v. Dunjiam, 11891] 1 
(’ll. 57(1; (19 J.. .1. (’ll. 392; 91 L. T. 712; 39 
! W. JL 289 ; 7 'V. L. IL 238, C. A. 

Jnnotafions : — Jn fo (1) Apld. Mooiiicli r. Pciicstro (1802), 
r.L L. J. Ch. 7 37. Refd. Rogers r. Maddocks. [1802] 3 
Ch. lilt; ; Mu villi Novdouft-lt Gunn .X AmiiiimlLioii Co. 
r. Nordoufrlt, [IS03] 1 Cli. fCjO ; Hood A' Monro’s Stores 
r. JoiK's (1800), 81 L. T. 1 (■)'.) ; MllU-rs v. Stcoilinan (10 If)), 
Si L. J. K. 13. 20,7 : Whitmore r. King (1018). 87 Ij. J. 
Ch. t)17. As to (2) Refd. llayiiOH y. Jiotuan. fl800| 2 Ch. 
13 ; Morris r. lUlo (lOlU). 103 L. T'. Dta ; North Western 
Salt Co. r. Elec(rol>(i.- Alkali Co. (1012), 107 L. T. 430 , 
Knstes r. Russ. (10111 1 Ch. 408; Attwoocl r. Laniout, 
(10201 3 K. R -.71. 

_ — ,j —Compare No. 935, 

642. - - — United Kingdom —Advertising 

agent.] — A covenant by an employee of an ad- 
vertising agent lliat he would not carry on, or be 
ongageil directly oi‘ indirectly in any similar 
busim's.s in any pari of tin’ Lnited Kingdom, is too 
w'i<l(‘, A therefore void. — Stuart A Simj’son v, 
Uai.si'evd (1911), 55 Sol. .lo. 598. 

643. Agreement to pay sum of money 

Before acting for rival firm.] — Mumedrd v. Ueth- 
iN(t, No. 1 18, aide. 

644. Agreement not to solicit customers — 

In specifled district or “ any district w^hatsoever ” — 
Recovery of consideratitin for performance.] — 
All action was brought to ri'cover arrears of an 

, annuity, the con.sidTation for which was an agree- 
I ment by the annuitant, a commercial traveller in 
' tin* hop trade, “ that Ji<' w-ould not, at any time 
j t (i(Teaft(*r, either on his owm account or on account 
I of any other piu’son or piirsons w'hoinsoever, 

I exc(*i)ting defts., solicit orders for hops from any 
, of ttui customers in the West of England, or in 
South Wales, or in any district whatsoever”: — 

' Urkl : without deriding whether the restraint of 
traib*, so far as it regarded the Wi^st of England 
A South Wall's, could be enforced ; ])ltf., who had 
])erfornLed his part of the contract, was (mtitlcil 
to recover the consideration du(‘ in respect of it.-- 
Blshop V. Kitutiin (1898), 38 li. J. Q. B. 20. 
Annotations ■ - Coesd. Kvan*^ v. llDnlhcoti*, [1018] 1 K. B- 
418. Dbtd. Rawlings r. Giua ral 'i'nnUng Co,, [1021] 1 
K. B. 033. 

645. Construction of agreement— Agreement not 
to carry on business with customers — Business 
similar to that of covenantee.] — M ilt.s v. Dunham, 
No. Oil, ante. 

646. — “ Any trade or business —Trade or 
business in competition with covenantor.] — By an 

agreement, dat(‘d Aug. 1880, A made between pltf., 
who was described as an agent (jf oommisaioii 
irKTclianl carrying on business under the style ol 
M. A CO., of th(‘ one jiart, A (h'ft. E. of tlie idher 
part, deft, agri’ed to enter pUf.’s service as (dork 


traveller by pltf. for ton yoHr^, from (niploymonl, if Kinio fcljonld conlinuo luj'^ino.MH. provlrling that eiich rcfltrlc- 

Apr. 1, 1889, upon tho temiR (infor oita) beyond ton yearn, ongrafro In biiHinoHH lion Hlionld only extend to 

that (left, would not within twelve similar to that narrled on by pltf., or eoTmtioH In Ireland as deft. Plnnuo 

years from Apr. 1, 1889, or for two act as couimorcial ti’av(*llcT for any triivel In for pllf. at any time durmK 

years after the termination of his ] person or body, carrying on similar his employment ; JIdd: a roasonnoi 
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al a certain salary, t'lause 4 of the agrceiiieni 
provided as follows : “In case the employment of 
F. shall be determined by any cause whatever, he 
shall not during the period of live years thence 
next following carry on or engage in, either as 
principal, agent, clerk, or otherwise, any trade or 
business in the United Kingdom in connection 
with any kind of goods of Gontinental manu- 
facture which the firm of M. co. shall have dealt 
in at any time priwiously to such determination.” 

In 1892 deft, left pltf.’s employment A embarked 
in a rival business, & pltf. applied for an injunction 
restraining him from carrying on any business in 
contravention of the above agreement. Deft, 
contended that the agreement was unreasonable 
A oppressive, was void, as being in restraint of 
trade ' : — Held : the words “ any trade or business ” 
in the covenant did not rtder to any retail trade in 
which such Continental goods might happen to be 
sold, but to trade or business of a commission 
irierehant ; having regard to pltf.’s business, the 
restriction that deft, should not cany on such 
business in the United Kingdom was not un- 
reasonably wide ; the words “ at. any time pn*- 
viously ” meant during the time of deft.’.s cmploy- 
Tuent ; & therefore that the restraint was not wider 
than was reasonably necessary for pltf.’s protection, 

A tlu' eovemiut was not void. — MoenicH tu 
Fenkstke (1892), 61 L. J. Ch. 737 ; 67 L. T. 602 ; 

8 T. L. R. 801 ; 2 R. 102, C. A, 

Annotation : — Re!d. Hood iV Moore’b Stores v. Jones (1899), 

81 L. T. 1(50. 

647. Sale of beer & malt liquors- -Includes 

sale by relail.J - R()(Hj:rs r. Maddock^, No. 417, 

(Hilo. 

648. — Agreement with association of com- 
panies.] — Leetiiam (Henry) A Suns, T.ti>. r. 
,Totinstone-\Vhite, No. 634, anic. 

649 . “London.’*! — Sut('i,iffe A Bi.vu- 

IIAM, liTD. V. liOLWlLE (1912), 131 L. T. Jo. 1.56. 

650. Breach of agreement— Agreement not to 
travel for porter, ale, Sc spirit merchant — Employ- 
ment by brewer. i — In an action on a bond, cori- 
tlilioiiecl th.at d<'ft. sbould not “travel for any 
porter, ale, or spirit, merchant, as agt-nt, collector, I 
or otherwise ” ; — Held : tlu‘ condition of the bond | 
uas not broken by deft.’s «‘nteriiig into the service, I 
as trav(‘ller, of a brewer.— -J ossklyn v. Paic-on I 
(1872), L. ]{. 7 Excli. 127 ; 4 1 L. J. Ex. 60 ; 2.') 
R. T. 912 ; 36 J. P. 455 ; 20 W. R. 316. 

Annotation: - Folld. Lovell A CbrMmas v. Wall (1910), lOJ 

L. T. .")S8. 

G51. Agreement not to interfere with trade 

or solicit customers — Setting up rival business with- 
out soliciting customers.] — Reeve v. Mar‘-ii, No. 
470, ante. 


Sun-sEcT. 12 . — Dentist. 

652. Validity or reasonableness of restraint — One 
mile — Covenantor having same surname as that 
acquired by covenantee.) — Smedli.y’s, Ltd. 
Smedley (1918), [1921J 2 Vh. 580, n. 

Crmcrele Co. r. SchellT. [1921] 

653. — - Two hundred miles.] - Horner r. 
Grwes, No. 181, ante. 

654. _ London or any place in England where 


covenantee had practised.] — Mallan v. May, No. 
258, ofUe. 

655. Breach of agreement— Agreement on dis- 
solution of partnership — Not to see any patients of 
remaining partners— Attendance on former per- 
sonal patients.)— Pltf. practised as a d<'iitist in 
partnership with defts. By the articl<*8 of partn<‘r- 
ship in the event of the death or icUreriient of any 
of the partners the x)artnership should eoutiuue 
beiwetm the surviving or remaining parlneis. 
By a subsequent agreement pltf. agreed to retire 
from ibe firm, defts. taking ovei* the management 
A control of the })rn('tice ; A pltf. agreed not to, 
during the term f)f the lat(‘ x>arlneisiiip, h<-(^ any 
patients of deft‘s. j)rof(*ssionally without tlif' lattfU’’s 
consent : — Held : tliis did not preehuh* iJtf. from 
attending on tliose p(‘rsons who had be<*n his ovn 
patients (*xehisi\i4y wliih* lie was a ijartner.- 
Hakius V. Manshriuue (1966). 17 T. T.. R. 21. 

656. Whether interim injunction granted - 

Defendant undertaking to keep account. -In an 
action by certain memhei's of a iiartij^rslii}) firm, 
Avhieh had been dissolved, to restrain another 
iTK'inber of the late firm from [bder alia) Mttendmg 
the patients of the firm at his juRale Iiouse : — 
Held : upon the true const ru<’t ion of ilje u slrietive 
clause in the partnership deed, the cl. vould not 
grant an hderim injunct i(m, dofi. umirrtaking to 
keep an account. — Clifford v. Phillirs (1907), 51 
Sol. Jo. 718. 


Scii-SECT. 13.--I)(KT0R and Scrodn. 

657. Validity or reasonableness of restraint 
Two miles — Attendances within prohibited area — 
On invitation." —Robertson v. Bccuanan, No. 
671, jfosl. 

658. • - Two miles A a half - Agreement not 

to reside & practice - Sale of goodwill.j — (’ovenanl 
<jii an indentuie, whereby deft. A pltf. agreed to 
enter into ])ar( icThliip as surgeons f(jr the term 
of thre(‘ ; A (b'fl. eovenant(sl that after the 

determination ot th'- ]>art ni'rship, he would not at 
any time praeticN* as a surgi'on at- No. 2S, Dorsi't 
(Tescent, or within tin* distance of 2| miles tin reof, 
measuring b> t he usual streets or w ays, of approach 
thereto, nor resuh* within the distanc** of 2^ mil< s 
of No. 28, DuiM't Cre&ceiit, w illioul jJtf.'s consent, 
nor wo\i]<i attenq>t to X}re\ail on ans of the 
patients of deft., or of the partis rship, to with- 

! draw from pltf., or to employ an> otlior nu'dical 
attendant in prejudice of pUf., but would in all 
things ende;j\our to ]U'otnole the business, A 
advantage of jjtf. .-.s a sui on, so far ah it wa.h in 
I the pow(‘r of deft., A as lio could reasoiuibly A 
I properly be retpuretl to do ; A that, if deft. blu>uld 
in any re.spect, ])re.ik or infiinm this sn[Hilation, 
I he should pay ]*ltf, i'l,66(» as A for litjuidated 
' damagch. A not b^ ^\ay of junalt^. Ihcaeli, that 
after the expiration of th<‘ tei'in. deft, did reside 
w’ithiri th(* distance of 2\ nut > of the ]U‘entis<‘^, 
No. 28, Dorset Crescent, The plea traversed this 
allegation ; A. after ^eulict for pltf. /ic/d ; 
(1) the ilislanet' was to be m(‘asur<al. not by tlu* 
most frcipienled public waNs, but by any of tlie 
usual i>ublic w'.-nh ; (2) the (oveuani not to j-t'side 
at any time w illiin tfie ju’escribt'd distance was not 
unreasonabh* (»r \oid,- -.\i'kvns r. Kinnier (PsaO), 


the rn)tection of tho 
employer, 

o OOXNOII (IBDJ), 82 L. R. Ir. S-Ir! 

part y. SECT. 9, SUB-SECT. 13. 

0* 1 alidity or rmsonatdencss of re 


straint Aue i>outfi iro/os-.p An 
08:1*0010019 restricted a <loolor of 
uiodichio from prnotihlnK his profession 
in Now South Wales :—//</(/ ; \itid 
aa being against public poluy. BiU) 
rouo r. AniowAY (1871), 10 N. s 
W. S. C. R. (Kq.) 9.— AUS. 


d. Thrci yiars — ('ifunty.] 

- JtYAN V. MeNu iron, ;54 N. B. li. 

.391.- CAN. 

0 . Kiyht mdiii.] Pllfs. S- N 

W. — S. beini^ a licensed inedieal 
praetilumer. N W. an aitotboear> ^ 
pureliahcd the goodAMll ci deft, h 
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JScct. {K— Pariicalar trades, businesses and projes- 
sions : Suh-sccts. 13. 14 15.j 

4 Exrh. TTG ; 19 D. , 1 . Ex. 132 ; 154 E. R. 1429 ; 
sub nom, Atkins v. Ktnnear, 14 Ij. T. O. S. 353. 
Annotations : — uls to (1) Refd. Dulgiuin V. Walker (1859), 
John, 448. As to (2) Refd. Ma.xlin Noidenfolt Oudh 
A mmiinJlion Co. r. Noidenfilt, fl893] 1 Ch. 030. 

atnerall!/, Refd. Elves i\ Crofts (1850). 10 C. B. 241; 
Bejnioids v. Bridtre (1850), 0 10. N B. 528 ; Moreer r. 
living (1858), 10. B. tSc 10. 503; IMoutlet r. Colo (1872), 
L. 1{, 8 K\eh. 32. Mentd. Lake v. Butler (1855), 24 L. J. 
g. B. 273 : Bousall r. Byrne (1807), 16 W. It. 372 ; J<e 
Nk'wman, I j' ji. Cupper (1870), 4 Ch. D. 721 ; Wallis v. 
Smith (1882), 21 Ch. p. 243 ; Stegmaim r. O'Coimor 
(1899), 80 L. T. 231. 

659. Five miles- Three years.] — lAioitToN 

V. EcNGMOino (IS99), 15 T. L. R. 35(), C. A. 

660. Seven miles.] — A. A R. entered into 

the following agreement : “In consideration that 
A., of J\raccl(\slield, surgeon A a}>otliecary, nill 
engage me, tin' xindersign»'d IL, as assistant to 
him as a surgeon, etc., i, the said IL, promise tin" 
said A., tliat I ^\ill not at any tiuie i>ractic(‘ as 
surgeon or ai)othecary at IVlaeele.stield, or within 
seven miles tliereof, under a lauialty of : 

A I, till' said A., do lierehy agree with tlie sai<l R. 
to engag<‘ llie said R. as an assistant to me as a 
surgeon, <dc., on tlie terms aforesaid.” In 
assunij}sit by A. again.st R. for a breacli of this 
agreement, tlie declaration averred that A. diil, 
in ]jursuance A performance of the agreement, 
engag(‘ B. as assistant to him A. as surgeon, etc,, 
according to tlie tei-ms, true intent, A meaning 
of the agreement: — Held: there ^^aH a siillicient 
consideration for tin* pi'omise of R., A tlie contract 
was not voiil as an uni‘(‘asoTia])le restraint of li’ad(‘. 

It is now, liowever, stdtli'd tliat tlie ct. amII 
not inquire into the adequacy of the consideration 
(COLTMAN, J.).— SAIM’KR EjCKUT sON (1^49), 

7 (’. R. 719 ; 1<S L. J. (’. V. 217 ; 13 L. T. O. S. 
72 ; 13 Jur. S28 ; 137 E. R. 3S3 ; subsequent 
proecedings, 1 Mac. A (L 28'(), L. (’. 

A7U)o/<//ir>?r;— Refd. Mercer r. Irving (1858), 27 L. J. Q.B. 291. 

661 Ten miles Fourteen years.] — In 

consideration that A. would take R. as an as.sistan( 
in his l)usiness as a surgeon, for so long time as it 
should i)leas(‘ A., R. agreed not to practise on his 
owTi account f(»r fourteen years within t<-n niil<-s 
of the place wheri' A. lived, A gave a bond for this 
piu’pose ; this bond W’as liehl good in law*. 

A bond in restraint of trade cannot be arbitrarily 
taken A without consideration ; some* considera- 
tion must appear (l^OKl) Kknyon, C.J.). 

It was objected that the limits within wliieh 
deft, engaged not to j)raetis<‘ aie unreasonable; 
but I do not .See tliat tliey are ru'cessaiily unreason- 
able, nor do 1 knenv how' tu draw' tlie line. Ncrtlier 
are the public liki'ly to be injuri'd by an agreenumt 
of this kind, sinct' every other peison is at liberty 
to practise as a surgeon in this town (JjOBD 
Kenyon, C.J.).— Davis v. Mason (1793), 5 Term 
Rep. 118; 101 E. R. (>9. 

Annotations : — Apld. Gravciv v. Biiinuid (]S7J), L. K. 18 K<|. 
518. Refd. Wickens r. lOv'aub (1829), .3 Y. & J. 318; 
Homer r. (Iravcs (1831), 7 Biug. 735 ; Ililcbcock v. 
Coker (1837), 6 Ad. ^ Kl. 438 ; W'hittaker r. Howt 
(1841), 3 Bcav. 383 ; Malian r. May (184 3), 11 M A M. 
(153 ; Nordenfelt v. iMaxim Nordenfelt Guns A Amnnuii- 
tion Co., LI 894] A. C. 535 ; Bowden A I’ook r. J'ouk, 
[1901] 1 K. B. 15. 


662. — “ Agreement not to set up or carry 

on business or profession — Acting as assistant.] — 

Ralmeb V. Mallet, No. 642, ante. 

663. - Agreement between Harley Street 

physicians — Agreement restraining practice for life.] 

Eastes V. Russ, No. 432, ante. 

664-. - — Twenty mUes.J— A bond by an 
apothecary not to set up business within 20 miles 
is not illegal as in re straint of trade. — Haywabd v. 
Young (1818), 2 Chit. 407. 

Annotaiunis : —"Reid. Proctor r. Sargoiit (1840), 2 Man. A G. 

20 ; Malian y. May (1843\ 11 M. A W. 653. 

665. Construction of agreement — Duration of 

restraint- Restraint unlimited as to time — Period 
not confined to lifetime of covenantee.] — To debt 
on bond, by the ('xors. of the obligee, deft., after 
S(‘tting out on oycu* the condition, whicli wa.s, that 
“ if the obligor should practise as a sui'geon or 
apothecary at S., at any time, without the con- 
sent in writing of tlie obligee, than, if the obligor 
should pay the obligee £1,000, the bond should be 
void, otherw'ise it should remaiu in forces” pleaded, 
that he did not lu-aetise as a surgeon or apotlu'cai'y 
at S. without the consent in writing of the obligee : 
— 11 eld : (1) bad, in general demurrer, for not 

showing the performanci* of tli(‘ condition wliicJi 
rendered the bond \ old ; (2) the* iieriod of rc'strami , 
mentioned in tlie condition, w'as not confined to 
the lifetime of th(‘ obligee.^ — H astings v. V\iiiTLi:Y 
(1848), 2 Exch. Oil ; 154 E. R. 035. 

Anvotutnrn : — As to (2) Refd. Elv'Ch r. Crofls (1850), IOC. B. 

241. 

666. Lifetime of covenantor.] - 

IkV'-TEs V. Russ, No. 432, ante, 

667. Area- Measurement of distance — 

Measurement by shortest route.] — Atkyns v. 
Kinnier, No. 058, ayitc. 

668. — -- Proviso for determination on notice - 

Notice determining agreement & “ covenants 

therein.”] — Deft, agna-d to aii as as.sistant to 
pltf. in his business of surg»‘on A apothecary, A 
by deed coveuantiMl with pltf. that he w'ould no) 
at any tinu* after he .should e(‘as(‘ to act as jiltf.'s 
assistant, A whetlier the said indentun‘ should lx* 
in oth(‘r respects determined or not, (‘arr> on, oi’ 
exercise the jirofe.bsion A busiiK'ss of a surgeon A 
a])othecar> in the town of C'., or within th(‘ com- 
pas.s of 5 mih'S thertdrom. The deed contaiiu'd a 
pioviso that it should be law ful for deft., h> giving 
one month’s notice, to dciermine the indenture A 
th<‘ (‘ovenauts A agriHiments theivin containi‘d, 
suhji'ct nevci'theless A witliout iirejudiec^ to any 
rights of action which might ha\ aci'ruetl, or 
which might acci'ue thereafter t(^ ]dlf., by virtue 
of those j)resents, A for the li'ue ]a*rformance of 
the covenants thereinbefore contained, on the 
])art of deft., not to carry on the profe.ssion or 
bu.siness of a surgeon A apothecary at (i 

D(‘ft. by du(i notice determined the indenture, 
“ A the covenants A agreiunents tluuein con- 
tained,” A tluui iiroceeded to practise as a surgeon 
A apothecary at C. 

Injunction to restrain deft, granted in the 
terms of the above covenant .- B ILES r. Haut 
(18.59), 1 L. T. 154 ; 5 .Jur. N. S. 1381 ; 8 \V. R. 
74. 


practice as a medical man at J., cL-ft. 
agreeing not to iiractinc witliin eight j 
miles of that place. In un action on , 
this aRToemont : -/feZei .• there was , 
nothins: illegal in i>llfri. enteiing Into 
partnorhliip ; A no intention could he 
inferred that W. should practice 

S hyslc contrary to tins statute ; A 
lat tho fact of bis not hoiug lirciiHcd 
could therefore form no defence, - 
few AN A Walker v. Scoit (1864), 23 
V .0. B. 434.— CAN. 


I, _ - — _ \yhclher counted from 

houtulary of prohibited urea.] — OjU'ord 
r. Moohe (1908), 27 N. Z. L. R. 222.- 

N.Z, 

g. Vivo miles — Pivr years.] — 

Snider v. McKelvey (1900), 27 A. K. 
339 ; 20 C. L. T. 298.— CAN. 

h. Covenani not to open an 

office.] — Kind r. WimoN (1904), 25 
C. L. T, 51; 11 B. C. ll. 109.— CAN. 


k. Contract noZ to practise 

ftysician.] — A. agreed on certain toruH 
> bocjomo assistant for t.hroo years to 
who was a physician A surgeon 
ractislng at Zanzibar. The letter 
hich stated tho terms which B- 
ITerod A which (as tho ct. found) A. 
;eepted, contained tho words tho 
pel Inary clause against practising musii 
□ drawn tip.” At tho end of a 
Isagroemcnt took place A A. 

3t as IL’s assistant A began to practise 
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669. Breach of agn*eement — Agreement not to set 
up or carry on business or profession — Attendances 
within prohibited area —With knowledge & consent 
of covenantee.] — K awlinson v. Claukk, No. 581, 
ante. 

670. Agreement prohibiting direct 

or Indirect competition.] An for tin; 

Hal(‘ of a nioilical ])ractii e ])rovi<l(*d that tlic V(‘n4l(>r 
would not ]>raotis(^ or reside witliin a giv<‘n raciius. 
or oUierwise direetly oi* indireetly cnlcr into com- 
pc'tilion witli tlie ])ur('lias(‘r. Tlie v4‘ndor was 
call'd in by pati(‘nts r(‘si4l<‘nt williin tlH‘ ra<lius, A 
visited tlieni. Jle did not, liowevtu*. solicit such 
pati(Uits, tV tlu*y stated that tliey would in no event 
have ealbal in tli(‘ j>urelia.s(‘r : Hrld : the coin- 
jietilion eont(‘inj)lat (‘d hy the aACrefanent was not 
eontined to active conijietit i4)n. A: t la* acts of 
the \endor constituted an infrintreinent of th(‘ 
eovaaiant. HoOKUS r. Duruv (1SS7), 57 i i. J . Vh. 
501 ; :i0 W. it. 10(5 ; 1 '\\ J.. It. OS. 

671. - On invitation.] — Where on 

the sal(‘ of a medical ju/udiee tlu" V4*ndor covenants j 
not to “ set u]) in ])T‘a<*ti<-4* ” within tie* distanc<‘ | 
of 2 miles from the hous4‘ at w hich h<‘ carriisl on j 
the ])raetic«* sold, lu‘ does not commit a l)r<‘ach of j 
that co\(‘njmt by attimdin^^ at their reipiest for ; 
n'lmmerat ion two or thi‘(*(‘ of his former patients 
within that. distanc(‘, though it is not «\ssential 
to (h(“ breach of such a (‘ovenant that tla* vendoi- 
should reside within the ])rohibited ar(‘a ; he may 
iT'sidt' beyond th<‘ distanc«‘ vV: \ et commit a bri^ach 
of th(‘ covenaTit by acts done within it. — Roui-ncr- ’ 
SON r. HrcUAXAN (liHil), 72 L. .1. (’h. IhS ; 1)0 

J;. 200, (’. A. 

672. — - .] — SiAVKi.L r. tN'uK.iiT 

(loot.), 50 Sol. do. 222. 

673. — - Acting as assistant.] Palmki: c, 

JMAT.urr, No. 512, (in/c. 

674. — Agreement between partners & 

assistant Engagement of assistant by one partner 
after dissolution.! I ‘AJ..M 1.11 r. Mai.t.i:t, Ni*. 512. 

ifnrr. 

675. Interlocutory injunction.^ Il\ii{ r. 

IAshy (1SS7), 4 T. L. n. 112, J), (\ 


Suu-SK(’T. 11 .— DrAPKII AND ilo^lHI!. 

676. Validity or reasonableness of covenant 
Covenant not to trade in particular place— For 
limited time.]— Anon. (1577), Moore, K. H. 115 ; 
72 K. U. 477. 

Aruiotdtionft : Refd. Milchel r, llcynelils H 7 11 ), 1 P. Aiu»'. 
IHl ; Hitchceck r. Coker (is:>7k Nev. N 1’. K. B. 71)0. 

677. .] ~A bond conditioned to 

pa\ 1*20 if A. use tlie ti'ade of a haberdash<*r within 
a eei'tain jilaee time, is void. 

This condili(3ii is .against law^ to ]>rohihit/ or 
restrain any to use a lawful trade at any time, or j 
at any place {/icr (hue). — (kiLOATB r. Hai’BPBA'.k j 
(1002), (Vo. Eli'/. 872 ; 78 E. H. 1007 ; siih nom. 
Ei.woatk V. Owmi, 112. 

Annotations: -Consd. (Jtvori r. I’riee ()Sir.), 1 :( M. & W. 
(»0,>. Refd. 'rhoinpson r. Havv«‘V { KIS'.H. l‘2l ; , 

Miteliel r. BrynolVs (1711), 1 1\ AVin'^, IHl ; M.Ol.ui r. 
May (ISkl). 11 M, N W. lir).'! ; Nor.h-nfolt r. .Maxim 
NorUeufoll (hitiH N Ammunition (\)., A. C. : ' 

17 Tnistct's { 

7 \\ . M. 61) 1 , 1 

678. No time limit.] -IlivAcasB i\ | 

Stannbii (1021), Palm. 172 ; 81 E. It. 1021. | 

JnnAntion:- Refd. Milchel r. Oeynoliis (1711k 1 P. Wins. | 


679. Covenant not to carry on draper’s or 

other specified business — Covenantee carrying on 
more than one business.] — Moi:si: r. Eow'i,i:k 
( 1800), 41 Sol. Jo. 80. 

680. .] — Attwood r. I.vmont, 

No. 131, atde. 

681. What amounts to breach of agreement — 
Covenant not to instruct other persons Instructing 
covenantor’s husband.] — (hipsMAN r. Nainhy. No. 
206, ante. 

682. Covenant not to carry on business 

within prohibited area Supplying goods from out- 
side area.] —I'jion a sale of the goodwill of a 
<lrapery A hosiery husiness for £170, tlio vendor 
e4)venaril(‘tl that he waiuld not ('arry on or .assist 
in th<* caiTN ing on of a busirirss sin h a.-^ t hat earrhal 
on ujnm the ])remises a'^'^igned, within 2 milot,. 
under tin* forfeit me of £200, to bo iecovoi*od as 
liquidated <lamagt*s : Held: tlii.s co\<‘ii;mt was 
brok<*n by tin* vt‘udor’.s sujijilying fi‘om a ]jlace 
b4‘yond tin* pr(‘scrib4*d limit, gfiods, to tin* amount 
of £150. to customo)*s i*c.sidiiig within tin* district, 
at tln*ii* .solii-itat ion. — Bhxmiton r. BEimor.s 
(1802), 12 (’. B. N. S. 528 ; 1 Ni*w Bcp. 270 ; 7 
E. T. 070 ; 11 W. B. 2(18 ; 112 E. IE 212. 

Ann<,tation : Folld. B.nBlcy r. Davcr-Smilh, f 19111 A. C. 

1)7!». 

683. — — Covenant not to carry on business ot 
ladies* outfitter — Sale by hosier of articles sold by 
ladies’ outfitter.' The sale by a hosier in tlm 
orilinary (*ourse of Jus busiin'ss of c(*rtairi articles 
sold by a ladi<*s’ outfitter is not a leoach of a 
covenant not to cai-ry on tin* lM]bint*-.s of a ladies* 
outlitt(*r, (‘Veil if tin* articles sold foj m a siib^tanliat 
part of tin* busine.ss of a ladi(*.s’ outlift<*r. Sti ak’I' 
r. Diploi'K (188!)). 12 (7>. 1). 212, ; 50 J^. .1. (Ji. 112 ; 
02 E. T. 232 ; 28 W. JE 222 ; <5 T. E. IE 101. ('. 

Annotations : Distd. Oaih-y ?•. skimn-r N Hcmincr, 

(isas), 42 Scl. .Jo. 7hU. Apld. Lord! n r. UrooUc-H iti'hmij:, 

1192712 K. H. 2:17. Refd. Fitz ?*. ih-s. !1S9:{1 1 Ch. 77 ; 

Wart^ki r. Mraki-r (191 1), 110 L. '1'. 17:1. 

684. - Covenant not to engage in similar busi- 
ness — Entering service of rival firm next door.] 
A\’A'n\s r. S.MTTJI, No. 520, nn/r. 

685. — — Carrying on part of business of hosier 
or draper.; Babjiy r. Skinni.u A Ei.eminu, Kkid 
A Eo, (1808), 12 Sol. .lo. 780. 

Covenants restricting user of premises.' — .s'cc 
Ij\ni>t.()KP a Te.nant. N’ol. XXNE. pj). 157, UlT, 
Nos. 2002, 2004, 2002. 2002. 


SrB-sE('T. 15. Brass Wokkeh. 

686. Validity or reasonableness of restraint - 
Seven years.] — P ilkinoton v. Scott, No. n)7, 
auir. 

687. — — .V. eoiitraett*d to sei*ve B. A 

bis ]uii‘tin‘r oi‘ jiaT'tuers for tin* tiiin* being, for 
sevi‘n years, in his husine.ss of a gla^s A alkali 
manufaet ma*r, vN at all times during tin* tei iu to do 
his l>i‘.sl tuideavouT-s, A use his utmost care A 
ililigi'iice in the woi’ks ; A, further, that he would 
not, at any time during tin* term, neglect or absi'ut 
himself fi*om the ser\ii*(*, without the coiisniit iii 
w'ritiiig of B. 4)r his partner oi' i)art ners for i he t inie 
In'ing, or 4 ‘itlicr oi* such of them as should caTi’V 
on tln‘ husiness ; nor w’oul<i wan k for or serve a?i\' 
other person or persons, wulhout sindi (‘onsent ; in 
c-onsidi'rat ion of w hieli si*rvic(‘. B. agreed to pay 

2 Is’. ])er wi‘ek for a certain amount of w’ork, A to 


in Ziinzliuir mj bis own account. 1 
hijuncMon to rcHtrain liiui 
- Held * B. waa cutUlctl to an Injun 
Tmu n'Htralniinf A. from lunct ihinj^- i 
amzihrtr on Ma own ucoomit during tl 
' 00(1 of three years. — Euaki.khwoim 

•F- VOE. XLiii. 


V. M VcDon \1,1> (1S9S), 1. 1,. B. 2M Beni. 
]0;j. IND. 

1. --- Aarninrnt to prarlisc “ onlii 

(Inrinif (nnirf iff apifointnn'nt as nadtral 
offiirr.”] B.M.taciu i.ism Si. vri: Qi \R- 
lURs. I/n». V. (Jiiwr (190:{), F. (<t. 


,,f St'S-,.) 1 10,', : td Se. L. B. 791 ; 1 1 
S. B. T. 2.;0. SCOT. 

ni. — Hffect of assiunnn nl Inj cort - 
nantor.] — Poikjku r. HKUnr.KisoN, 
[ 1999 ] S. r. 2.'>(; ; Id S<‘ h. P. 2(ls ; 
IC, S. L. T. (ill). SCOT. 

F 
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Sect. 9. — Particular trades, husinesses and profes- 
sions: Sub^sects. 15, 16, 17, 18, 19 <fc 20.] 
find him some other description of work, provided 
he should not require that quantity of the specified 
work, so that A.’s wages should not be less than 
245. per week, except when a furnace should be 
out, when A. agreed to work for 21.9. per week ; 
& it was agreed, that, if A. should be sick or other- 
wise incapacitated from performing the service, 
or in case of misconduct, or if B., or his partner or 
partners for the time being, or either or such of 
them as should carry on the trade, should discon- 
tinue the trade during the term, in either of such 
cases, B. or his partners should be at liberty to 
retain or employ any other person in the room or 
stead of A. without being obliged to pay him any 
wages or satisfaction : — Held : this agreement was 
not void for want of mutuality, or as being in 
unreasonable restraint of trade. — Hartley v. 
Cummings (1847), 6 C. B. 247 ; 17 L. J. C. P. 81 ; 
10 L. T. O. S. 247 ; 12 Jur. 57 ; 136 E. R. 871. 
AniMiations : — Apld. Robtnfion v. Houcr, [1898] 2 Ch. 451. 
Reid. BoBton Doop Soa FIsbing & Ico Co. v. AnsoU (1888), 
59 L. T. 345. Mentd. Wood v. Copper Miners’ Co. (1849), 
7 C. B. 906 ; Lumley «. Gye (1853), 2 E. & B. 216 ; Evans 
V. Walton (1867), L. R. 2 C. P. 615. 

688. Five years — United Kingdom.] — Pltf. 

CO. & deft, entered into an agreement under which 
deft, was to be employed as works engineer at 
pltf 8.* works & was not to divulge any trade secret 
during his employment or tliereafter except in the 
proper course of business A: on the determination 
of his empIojTnent he was not, for five years, to 
carry on in the ITnited Kingdom or to be interested 
in glass bottle manufacture or any other business 
connected with glass making carried on by tlie 
pltfs. ; — Held : the agreement was not um'eason- 
ably in restraint of trade. — Forster A Sons, Ltd. 
r. SUGGETT (1918), 35 T. L. R. 87. 

689. .] — Phillips r. Stevens (1899), 15 

r. L. R. 325, D. C. 


Sub-sect. U). — Insurance Agent. 

690. Construction of agreement — Agreement not 
to interfere with business — Limited to district in 
which agent has acted,] — Barr v. Craven (1903), 
89 L. T. 574 ; 20 T. L. R. 51, C. A. 


Sub-sect. 17. — Milkman. 

691. Validity or reasonableness of covenant— 
Covenant not to trade within five miles — For two 
years.] — Proctor v. Sargent, No. 172, ante. 

692. Covenant not to trade within same 

district — For two years.] — Ben well v. Inns, No. 
396, ante. 

693. Covenant not to trade within two miles 

— For two years.] — An infant entered into the 
service of a milk seller, A covenanted not to carry 
on the same trade, A after he came of age he 
continued in the same service for 18 months 
without repudiating the contract : — Held : tliis 
conduct amounted to a ratification of the contract 
in equity, & an injunction to restrain a breach of 
the covenant was granted. 

It was a kind of contract well known A not 
unusual, for the trade of a milkman was one where 
the servant was in constant communication with 
the customers, while they never saw the master ; 
& the covenant in question was therefore not an 
improper one ('Wickens, V.-C.). — Cornwall v. 
Hawkins (1872), 41 L. J. Ch. 435 ; 26 L, T. 607 ; 
20 W. R. 053. 

Apld. Walton r. Everlngton (1885), 1 T.L. R. 

396. Polld. KvanH v. Ware, [1892] 3 Ch. 502. Refd. 

Brown v. Harper (1893), 68 L. T. 488. 


694. Covenant by infant.] — An infant 

entered into a contract with his employers, milk 
sellers, not to carry on a milkman’s business within 
a distance of 2 miles nor to solicit his employers’ 
customers, “ under a penalty of £200 to be 
recovered as A by way of liquidated damages A 
not by way of penalty.” In an action for an 
injunction to restrain the infant from carrying on 
a milkman’s business within the specified distance : 
— Held : the contract was binding on the infant, 
the clause as to the payment of the £200 only 
binding him to pay the damage actually caused 
by his breach of contract, A not being a penalty 
clause in the ordinary sense. — Morrison, Fl e et 
A Co., Ltd. v. Fletcher (1900), 17 T. L. R. 95. 

695. Covenant not to trade in neighbour- 

hood of specified towns.] — By an agreement dated 
Sept. 18, 1893, Martin sold liis retail milk business 
A goodwill to deft. Stride, A covenanted ” not 
to employ any one or retail milk on his own 
account in tlie neighbourhood of Southampton or 
Norham.” On a breach of this covenant the 
county ct. judge granted an injunction in the terms 
of the covenant. Deft, appealed on the grounds 
that the covenant was wider than was necessary 
to protect pltf., A therefore void, A that the 
injunction was bad, not being sulliciently definite 
in showing exactly where deft, could not trade : — 
Held : tlie covenant was not too wide to protect 
pltf., A the injunction following the terms of the 
covenant was not too indefinite as the parties must 
know its meaning, A the word “ neighbourhood ” 
meant immediate neighbourhood. — Stride v. 
Martin (1897), 77 L. T. 600, D. C. 

696. Covenant not to trade within twenty 

miles — For one year — Covenant by cashier employed 
by wholesale dairymen.] — ITtf. co., whose business 
was 1o supply milk wliolesale A to manufacture 
dairy iiroducts, entered a combine, which required 
all the employees to enter into service agreements, 
A deft., who was euiployed as cashier, entered into 
such an agreement, which provided that for a year 
after the termination of his employment he would 
rot assist in carrying on the business of wholesale 
dairymen or manufacturers of dairy products or 
dairy utensils within 20 miles of pltfs.’ head- 
quarters or interfere for 6 months with any pereon 
who had been a customer of pltfs. or of the combine 
within 18 months of the termination of the agree- 
ment. After the date of the agreement pltfs. 
commenced the manufacture of dairy utensils. 
Most of pltfs.’ customers for milk were within 10 
miles from their headquarters, but there were a 
few beyond that radius, A one or tw'o beyond 20 
miles. Pltfs.’ customers for dairy products A 
utensils were all over England. Deft, left pltfs.’ 
employment A entered the employment of a 
dairy co. in the vicinity. In an action to restrain 
a breach of the restrictive clause : — Held : pltfs. 
had failed to prove that the restrictive clause was 
necessary for their protection, as there was no 
evidence justifying such a restriction as 20 miles 
A as the clause precluded deft., who had been 
merely a cashier, from occupying any position, not 
only in a daily business or that of a manufacturer 
of dairy products, but in that of a manufacturer 
of dairy utensils, wdiich pltfs. were not manufactur- 
ing at the date of the agreement, A the action 
failed. — Great Western A Metropolitan 
Dairies, Ltd. v. Gibbs (1918), 84 T. L. R. 344. 

697. Covenant not to serve customers — 

Belonging at any time to employer or his successor.] 

— Baines v. Geary, No. 394, ante. 

698. .] — Dubowski a Sons v. 

Goldstein, No. 438, arUe. 

699. Construction of covenant — ** Carrying on 
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business ” — Business carried on by receiver.] — 

Short Horn Dairy Co., Ltd. v. Hall. (1887), 83 
Ij. T. Jo. 45. 

700. “ Neighbourhood *’ — ^Means imme- 

diate neighbourhood.] — Stride v. Martin, No. 
695, ante. 

701. Breach of covenant — Sum payable as 
liquidated damages — Whether damages or penalty.] 

— Morrison Fleet & Co., Ltd. v. Fletcher, No. 
694, ante. 


Sub-sect. 18. — Patent Agent and Patentee. 

702. Validity or reasonableness of covenant — 
Covenant by llcencee — Not to make machines 
without applying invention.] — Jones v. Lees, No. 
323, ante. 

703. Not to infringe or compete with 

patents — No time limit.] — In 1903 pltf. granted to 
defts. a licence by deed to use, within a certain 
district, the inventions protected by three patents 
granted to H. in 1897 & relating to the employ- 
ment of ferro-concrete in the construction of 
buildings. The deed contained a covenant by 
defts. that they would not at any time, without 
the wi'itien consent of pltf., carry out, or contract 
to carry out, the ferro-concrete or similar woik 
which might be an infringement of the patents or 
be in competition with them. In an action to 
restrain breaches of the covenant, defts., who 
were builders having a large business both in, & 
outside of, the district, alleged tliat the covenant, 
if valid, would prevent them using at all in the 
United Kingdom in their business the modes of 
building construction which tliey liad used before 
the date of the licence ; they contended that the 
covenant was wider tlian was necessaiy for the 
protection of the patentee A injurious to the 
public interest, & w’as in undue restraint of trade, 

void. They tendered evidence to show the 
scope of the patents, the modes of building prior 
to, & subsequent to, the date of the patents, the 
extent & nature of defts.’ business at the date of 
the licence, the effect which the covenant w’ould 
have upon their business, A what, ha\ing regard 
to the nature of the patents, was necessary for 
the protection of the patentee :—//e/d ; (1) the 
restraint under the covenant continued only 
during the existence of the patents, which was 
coterminous with the duration of the licences, & 
did not extend beyond what was reasonably 
necessary for the protection of the trade of the 
covenantee, & was valid, & (2) the evidence 
tendered by defts. was inadmissible. 

(3) It seems to me that when you are dealing 
with a patent a restraint which does not cxcc'cd 
the ambit of the patent itself is not open to 
objection on the ground that the area it covers is 
too wide (Neville, J.).— Mouctiel v. Cubitt & 
Co. (1907), 24 R. P. C. 194. 

704. Covenant by vendor — Not to establish 

factory In Europe—For goods the subject-matter of 
patent.] — Leather Cloth Co. v. Lorsont, No. 
147, ante. 

705. To assign all future patent rights 

— Of like nature.] — An agreement by the vendor of 
a patent to assi^p to the purchaser all future 
patent rights which the vendor may hereafter 
acquire of a like nature to the patent sold is not 
contrary to public policy. — Printing & Numeri>w' 
CAL Registering Co. v. Samp.son (1875), L. B. 
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19 Eq. 462 ; 44 L. J. Ch. 705 ; 32 L. T. 354 ; 23 
W. R. 463. 

Annoiaiions : — Apld. Macdonald v. Eyles, [19211 1 Ch, 631. 
Rdd. RouBlllon V. Ronsillon (1880), 14 Oh. D. 351 ; 
Hadischo Anllln und Soda Fabrlk v. Schott, Segnor, [1892] 
3 Ch. 447 ; Maxim Nordenfelt Guns & Ammunition Co. 
V. NordenfHt, [1893] 1 Ch. 630; Lamson Pneumatic 
Tube Co. V. Phillips (1904), 91 L. T. 363 ; Millers v. Steed- 
man (1915), 84 L. J. K. B. 2057 ; Morris r. Saxolby, [1915] 
2 Ch. 67 ; Horwood v. Millar’s Timber & Trading Co., 
[1916] 2 K. B. 44 ; Attwood v. Laniont, [1920] 2 K. B. 
146 ; British Reinforced Concrete Engineering Co. r. 
Schelff, [1921] 2 Ch. 563 ; English Hop Growers v. Doling, 
[1928] 2 K. B. 174. Mcntd. Tullls v. Jacson, [1892] 3 Ch. 
441; Spiers v. Hunt, [1908] 1 K. B. 720 ; Wilson v. 
Caniley, [1908] 1 K. B. 729 ; Weld -Blundell v. Stephens, 
[1919] 1 K. B. 620. 

706. What amounts to breach of covenant — 
Covenant not to carry on business of Patent Agent — 
Personal appearance at Patent Office.] — Lake v. 
Harrison (1897), 13 T. L. R. 568. 


Sub-sect. 19. — Publican. 

707. Validity or reasonableness of restraint — 
Five years.] — In oAsumpsif for the breach of an 
agreement, by which deft, a^eed to assign his 
interest in the lease of a public house to pltf., & 
the jm*y found that he had no title or right to 
assign, A the agreement contained a clause that 
deft, should not carry on the business of a victualler 
within five years from the time of making the 
agreement, but which was omitted in the declara- 
tion : — Held : as it formed no part of the con- 
sideration on which the action for the breach of 
the agreement was founded, the declaration was 
sufficient ; although it was insisted that the clause 
in question rendered tlu* agreement void, as being 
in restraint of trade, — M ‘Allen v. Churchill 
(1826), 11 Moore, C. P. 483 ; 4 L. J. O. S. C. P, 
183. 

708. Agreement by vendor not to carry 

on trade during occupancy of premises by 
purchaser.] — Cattermoul v. Jared, No. 471, 
ante. 

709. Construction of agreement — ** House for 
the sale of exciseable liquors — Public-house.] — 

Cattermoul v. Jared, No. 471, ante. 

Tied house covenants.] — Sec Landlord & 
Tenant, Vol. XXXI., pp. 109 -113, Nos. 2415- 
2487. 

Covenants restricting user of premises.] — See 

Landlord & Tenant, Vol. XXXI., pp. 161, 162, 
Nos. 2912-2956. 


Sub-sect. 20. — Publisher. 

710. Validity or reasonableness of restraint — 
London or one hundred & fifty miles thereof.] — 
Tallis r. Tali.is, No. 240, ante. 

711. Dublin or fifty miles thereof.] — 

Tali.is r. Tallis, No. 240, aide. 

712. ~~ Edinburgh or fifty miles thereof.] — 

Tallis r. Tat.lis, No. 240, aide. 

713. Any town in Great Britain or Ireland — 

Where covenantee had establishment at time of 
agreement— Or within six months preceding agree- 
ment.] — Tallis v. Tallis, No. 240, ante. 

714. Agreement not to publish magazine 

of particular description.] — An agreement by a 
publisher not to publish in future a magazine of a 
particular description is analogous to an agree- 
ment by a tradesman not to deal in a particular 


PART V. SECT. 9. SUB-SECT. 20. 

n. ValidUy or reaacmdbleness of re- 
straint — Three years — Effect of assign- 


ment of covenant .} — Skerhy, Wynne 
& Skerry's College (Ireland) Ltd. 
V. Moles (1907), 42 I. L. T. 46.— IR. 


o, years.] — Berlitz 

School op Languages v. DuchUnb 
(1903), 6 F. (a. of Sees.) 181.— SCOT. 

P 2 
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Trade and Trade Unions. 


Sect. 9. — Particular trades, businesses and profes- 
sions: Suh-sects. 20, 21 22.] 

article, like this latter agreement, is not void 
as a too general restraint on trade. — ^Ainsworth 
t;. Bentley (1860), 14 W. R. 630. 

716 , Agreement to give services to particu- 

lar publication — Not to engage in other business.] 
— Pltfs- had purchased the copyright of & the right 
to use the name of deft, in the publication of a 
work called “ Beeton’s Clmstmas Annual,” & deft, 
agreed to give his whole time to the service of 
pltfs., & not to engage in any other business 
Held : deft, must be restrained from advertising 
a rival work.^ — Ward v. Beetun (1871), L. B. 10 
Eq. 207 ; 23 W. R. 533. 

716. City of London or twenty miles thereof 

— Ten years.] — Welstead v. Hadley, No. 403, 
ante. 

717, Construction of agreement — Duration — 
Agreement by directors — Director discharged by 
receiver.] — Welstead v. Hadley, No. 403, ante. 


Sub -SECT. 21. — School Teacher. 

718. Validity or reasonableness of restraint — Ten 
miles — Five years.] — L ievre v. Mayonnet (1013), 
2 H. J. C. O. 4. 

719. Construction of agreement — Agreement not 

to carry on school within twelve years — Not limited 
to lifetime of covenantee.] — Deft, entered into a 
written agreement with W. in consideration of 
being employed as assistant master, not to carry 
on the business of a school within 9 miles of the 
places where W.’s school was carried on for 12 
years after leaving the school. Subsequently, & 
while deft, was in his service, W. entered into a 
pai'tnershiii agreement with pltf. who was on his 
death to succeed to the business. W. died, & 
thereupon deft, commenced a school in the same 
place. On a motion on behalf of pltf. to restrain 
deft, from so doing : — Held : (1) deft.’s agreement 
was not limited to the life of W. ; (2) though 
goodwill was not mentioned in the partnership 
agreement, the benefit thereof did pass so as on 
the death of W. to vest in pltf., <fc deft.’s agreement 
formed part of such goodwill ; (3) pltf. was 

therefore entitled to the benefit thereof, & to the 
injunction asked for. — Smith v. Hawthorn 
(1897), 76 L. T. 716 ; 13 T. L. R. 477. 

Annotation -As io (1) Apld. Hinkins r. Aider (1906), 50 

Sol. Jo. 258. 


Sub-sect. 22. — Solicitor. 

720. Validity or reasonableness of covenant — 
Covenant not to practise in particular place — For 
limited time.] — ^Articles, under which A. had served 
his clerksliip to an attorney, contained a proviso, 
that A. should not practise within a certain district ; 
& also a covenant on the part of his father, that 
A. should, within a month after he came of age, 
execute a bond in a specified penalty to ensure 
his fulfilment of the proviso ; A., who was an 
infant at the time of the execution of the articles, 
served under them for three years after he attained 
liis full age, but was never called on to execute any 
bond, &, with a knowledge of the purport of the 
articles, completed his clerksliip, & afterwards 


began to practise as an attorney within the district 
from which the articles purported to exclude him. 
A motion for an injunction to restrain him from 
practising within that district was refused with 
costs. — C apes v. Hutton (1826), 2 Russ. 367 : 38 
E. R. 370. 

Annotation : — Distd. Walton r. Everinxton (1885), 1 T. L. H. 

390. 

721. Covenant not to practise within London 

& one hundred & fifty miles therefrom — For 
limited time.] — A contract entered into by a 
practising attorney to relinquish his business & 
recommend his clients to two other attorneys 
for a valuable consideration, & that he would not 
himself practise in such business within certain 
limits, & would permit them to make use of his 
name in their firm for a certain time, but without 
bis interference, etc., was held to be valid in law’. — 
Bunn v. Guy (1803), 4 East, 190 ; 1 Smith, K. B. 
1 ; 102 E. R. 803. 

Annotations : — Distd. Homor v. Graves (1831), 9 L. ,T. O, S. 

C. P. 192. Consd. Thombury v. Bevill (1842), 1 Y. ic 

C. Ch. Cas. 554. Distd. Green v. Price (1846), 9 Jar. 8.)7. 

Refd. llozon v. Farlow (1816), 1 Mor. 459; Candler t’. 

Candler (1821), Jao. 225 ; Hughes v. Statham (1825), 6 
I Dow. & Ky. K. B. 219 : Uilchcock r. Coker (1637), 6 Ad. 

I & El. 438 ; Proctor v. Sargent (1840), 2 Scott, N. K. 289 ; 

Whittaker v. Howo U841), 3 Beav. 383 ; Malian v. May 

(1843), 11 M. & W. 653 ; Anbln v. Holt (1855), 2 K. tc J. 

66 ; Mumford v. Gothing (1 859), 7 C. B. N. S. 30.5. Mentd. 

Nordenbdt v. Maxim Nordenfclt Guns & Ammunition 

Co.. U694] A. C. 535. 

722. Covenant not to practise in Great 

Britain — For twenty years.] — ^An agieoinent by a 
solr., for valuable consideration, not to practise 
as solr. in any part of Great Britain for twenty 
years, held valid. 

I cannot say that in my opinion the public 
interest will be in any w’ay interfered witli or 
allected by his not being allowed to ])ractiso 
(TiOHD Langdale, M.R.). — Whittaker r. Howe 
(1841), 3 Beav. 383 ; 49 E. R. 150. 

Annotations: — Consd. Davies v. Davies (1887), 36 Ch. D. 

359. Dbtd. Nordcnfolt v. Maxim Noniciifell Guns & 

Ammunition Co., [18941 A. C. 535. Refd. Nlcholls v. 

Strotton (1847), 10 Q. B. 346 ; Elves v. Crofts (1850), 

10 C. B. 241; Tallis v. Tallis (1852), 16 Jur. 746, n. ; 

Harms v. Parsons (1862), 1 Now lion. 175 ; Houslllon v. 

Rouslllon (1880), 14 Ch. D. 351 ; Underwood v. Barker 

(1899), 68 L. J. Ch. 201 ; Eastes v. Russ (1913), 83 L. J. Ch. 

329. Mentd. May v, Thomson (1882), 47 L. T. 295. 

723. Covenant not to practise within City 

of London or counties of Middlesex or Essex — Time 
unlimited.] — Deft, bound himself to a London solr. 
by articles for a term & covenanted that he would 
not at the expiration of the term or at any time 
thereafter, either solely or jointly mth, or as 
agent for, any other person or j^orsons directly or 
indirectly practise the business of an attorney or 
solr. within the City of Jjondon or the counties 
of Middlesex or Essex, no"" directly or indii'cctly 
act as such attorney or solr. for any client or 
clients of pltf. or any partner or partners of jiltf. 
or for any x>erson or i^ersons who should have 
been a client or clients of pltf., or any partner or 
partners of pltf., at any time during the term. At 
the expiration of the term deft, having commenced 
business on his own account in Southwark ; — 
Held : the restriction was not unreasonable, & 
deft.’s acting for a petitioner in the London Ct. of 
Bkpey. was a breach of the covenant. 

The rule is . . . that the restriction must not 
be so large as to prevent the covenantor from 
practising at all & not larger than is consistent 
with the public interest. I think this case quite 


PART V. SECT. 9. SUB-SECT. 22. 

p. Validity or re^tsonableness of cove- 
nant — Cofocnani not to practise within 
fifty miles of speHfied area .] — Hamil- 
ton V. Lethuridoe (1912), 14 O. L. R. 
236.— AUS. 


q. Covenant not io practise 

nrithin thirty miles of snecified area .] — 
Multjoan V. CoEB, (19251 1 I. R. 172 ; 
59 I. L. T. 157.— IR. 

r. Covenant by English barrister 

practising in Colony — Where professions 


of barrister dt solicitor fused,] — Home v. 
DotJOLAS (1912), Times. Nov. 16. — 

CHINA. 

I, Agreement not to practise 

in certain districts for thirty years .] — 
Chapman v. Swan, [1912] E. D. L. 150. 
— S. AF. 
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within both limits (Jessel, M.R.)* — ^May r. 
O’Neill (1876), 44 L. J. Ch. 660. 

Annotations .-^Consd. Fitch v. Dowee. [1921] 2 A. O. 158. 

Befd. Rouelllon v. RousiUon (1880), 14 Ch. D. 351. 

724. Covenant not to reside in specified 

parish.] — (1) By agreement between pltf., a solr., 
& deft., after reciting that pltf., being manager of 
certain estates at T., & finding it expedient to 
establish an office there for the transaction of law 
& other business had proposed to appoint deft, 
as resident clerk there — it was agreed, that deft, 
should reside at T. ; & that, in consideration of 
his services, pltf. should pay him a certain salary ; 
& that either pai’ty might determine the agree- 
ment by a certain notice ; & that deft, would not, 
for the space of twenty-one years, notwithstanding 
the decease of pltf., reside in the parish of T., or 
mthin twenty-one miles thereof, or carry on therein 
or within the distance aforesaid, during the 
period of twenty-one years, any business of the 
description of that carried on under the agree- 
ment ; — Held : the restriction was not unreason- 
able &. was good in law. 

(2) A declaration on the above agreement alleged 
as a breach, that, after its determination, deft, 
resided in the parish of T., & during the said 
period of twenty-one years carried on business 
in the parish of the description of that carried 
on under the agreement. Plea to first breach : 
that, although deft, resided in the pai'ish of T., 
yet he did not so reside for the purpose or with the 
intention of carrying on business of the description 
of that carried on imder the agreement : — Held : 
whether the allegation in the declaration was to 
be read as one or two distinct breaches, the plea 
was bad. 

Is it clear that the protection of pltf. does not 
require that deft, should not reside within the 
j)rescribed limits ? Deft, must perform his 
agreement unless he can clearly establish that 
the restraint is unreasonable (Alderson, B.). — 
Dendy V. Henderson (1855), 11 Exch, 194; 24 
L. J. Ex. 221 ; 25 L. T. O. S. 168 ; 166 E. R. 800. 

725. Covenant not to Interfere with clients — 

Limited to clients during period of service.] — A 
deed recited that pltf. had carried on the biisiness 
of an attorney, that deft, had for four years been 
his salaried clerk, & had applied to him to accept 
deft, as his articled clerk without premium, w^hich 
pltf. consented to do on deft.’s entering into the 
covenants thereinafter contained ; & deft, bound 
himself clerk to pltf. for five years by articles ; it 
was then, by the deed, witnessed that, in 
pursuance, of the agreement, & in consideration 
of 5s., etc., deft, did, for himself, his heirs, exors. 
& administrators, thereby covenant with pltf., 
his exors., administrators, partners & assigns ; 
that deft, should not, duiing the term of five years 
mentioned in the articles, nor at any time after its 
expiration, directly or indirectly, interfere or 
intermeddle with, or be concerned as attorney, 
agent or otherwise, for, any person who had already 
been, or who should from time to time thereafter 
become or be, the client or correspondent in 
business of or with pltf., or any partner or partners 
he might admit to a share with him, or any person 
to whom he might sell or assign the whole or any 
part of his business of attorney ; & that deft, 
should not act as partner, clerk or assistant with 
or to any person who should interfere or inter- 
meddle as aforesaid : 4Sr, in case deft, should 
commit any breach of his covenants, he should 
forfeit & pay, as liquidated damages £100 for 
every such breach ; & each day’s repetition or 
continuance of any interference, etc., as aforesaid 
should be deemed a fresh breach of covenant, & 


incur a new & separate penalty & right of action. 
Pltf. declared in covenant, assigning breaches in 
respect of persons who had been his clients before 
& at the time of the making of the deed, & of 
persons who had been his clients while deft, 
continued under the ai'ticles : — Held : the part 
of the covenant in respect of which the breaches 
were assigned was good, as not operating unduly 
in restriction of trade, & might be separated from 
the rest ; & therefore an action might be brought 
on such breaches. — N 1 CHOLI ..8 v. Stretton (1847), 
10 Q. B. 346 ; 11 Jur. 1008 ; 116 E. R. 134. 
Annotations : — Apld. Baines v. Geary (1887), 35 Ch. D. 154. 

Refd. Price v. Green (1847), 16 M. & W. 346 ; Giles v. 

Hart (1859), 1 L. T. 154. Mentd. Nordenfelt v. Maxim 

Nordenfelt Guns & Ammnnition Co., [1894] A. C. 535. 

726. Covenant not to act for clients — Clients 

at time of termination of service — Or within pre- 
vious five years.] — A clerk to a firm of solrs. 
covenanted that, if his engagement should be 
terminated, he would not “ act for any person who 
is or has within the previous five years been a 
client of the firm ” : — Held : the covenant referred 
to i)erBons who should be clients of the firm at the 
time when the clerk’s engagement terminated or 
within five years before that time, & was not wider 
than was reasonably necessary for the protection 
of the firm’s practice. 

As a matter of construction, the covenant . . . 
was not wider than necessary for the reasonable 
protection of pltf.’s very considerable practice 
by restricting one who had been in their con- 
fidential employment & had had frequent oppor- 
tunities of becoming acquainted with their clients 
& with their clients’ affairs, from acting contrary 
to their interests (Swinfen Eady, J.). — Lewis 
Lewis r. Duenford (1907), 24 T. Jj. R. 64. 

727. Construction of covenant — ** Original 
clients — Covenant by partners.] — In July, 1880, 
pltf. & deft, entered into partnership as solrs. 
(lause 7 of the partnership agreement provided : 
“ Either party is to be at liberty to transact any 
business in his own name, if he wishes to do so, & 
also to transact any business for any private 
friends, or poor persons, without charge, he in 
such case paying all office out of pocket expenses.” 
Clause 8 provided : ” Either party is to be at 
liberty to tenninate this agreement by three 
months’ notice in writing at any time, Ac in such 
case neitlier is to transact any business for, or in 
any way to influence business with any clients 
who were original clients of the other. No notice 
was given to terminate the partnership, but it was 
dissolved by mutual consent on Aug. 10, 1899. 
Pltf. now moved for an injunction : — Held : 

(1) notwithstanding no notice was given, clause 8 
of the agreement came into operation when 
the partnership was dissolved on Aug. 10 ; 

(2) “ original clients ” comprised those who were 
clients of either pltf. or deft, before they became 
partners, & also those for whom pltf. or deft, in 
pursuance of clause 7, transacted business as for 
private friends or poor persons. — Badham v. 
Williams (1900), 83 L. T. 141 ; 44 Sol. Jo. 575. 

728. Covenant by clerk — To remain away 

from specified town — Not to give services to any 
except plaintiff in such town.] — In 1846, deft, 
entered into the service of pltf., a solr. at Amer- 
sham, as his clerk, in Dec. 1849, pltf. put an 
end to the service, by a notice, to expire on 
Mar. 25, 1850. On Jan. 7, 1850, deft, wrote to 
pltf., asking to be paid his salary to liady Day, Ac 
to be at once discharged, ” in order that he might 
go to London Ac remain there until he could meet 
with another engggement.” To this letter pltf. 
replied, assenting to deft.’s proposal saying, “ of 
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course, I should have expected your services, if 
you were in Amersham ; but, as you request me 
at once to pay your salary to Lady Day, in order 
that you may go to town until you meet with 
another engagement, I consent ti) accord your 
request ” ; &, on the following day, pltf. asked 
deft, whether, “ if he paid him up to Mar. 25, he 
intended going to town & remaining there till 
he got anotlier engagement,” to which deft, 
answered that he did ; whereupon pltf. said — 
“ on these conditions, I am prepared to pay your 
salary, at once up to Lady Day ; but, if you 
remain in Amersham, 1 shall expect your services,’* 
— & accordingly paid liim the full quarter’s salary. 
Deft, went to London, but sliortly afterwards, 
A before Lady Day, returned to Amersham at 
the request of a client of pltf.’s, in whose employ 
he remained, gi\ing professional advice : — Held : 
there was no evidence of a contract on the part of 
deft, to go to London A remain there, or to forbear 
to give his services in Amersham to any person 
otlier than pltf., or to render service to pltf. if 
lie should return to Ameinaham. — D aniels v. 
Charsley (1851), 1 1 C. B. 739 ; (’ox, M. A 11. 535 : 
21 L. J . C. P. 37 ; 18 L. T. O. S. 122 ; 1(5 J. P. 1(58 ; 
138 R. U. 0(55. 

729. Any person who is or has within 

the previous five years been a client.] — L ewis & 
Lewis v. Durnfokd, No. 720, ante. 

.] — Sec Sect. 5, sub-sect. 5, ante. 

730. What amounts to breach of covenant — 
Residing within prohibited area.] — D endy v. 
Henderson, No. 724, ante. 

731. Covenant not to practise in City of 

London — Acting for petitioner In London Court of 
Bankruptcy.] — M ay v. O’Neill, No. 723, ante. 

732. Practising In courts within prohibited 

area — Instructions received outside.] — I jLe\\tsli.yn 
V. Simpson (1891), 91 L. T. Jo. 9. 

733. Covenant not to act for clients after 

expiration of articles — Acting as agent for country 
solicitors — Firm agent during prescribed period.]-— 
Country solrs. held to be “ clients ” of their 
London agent within the meaning of a covenant 
by an articled clerk not to transact business with 
persons who should be clients of his master’s firm 
during the period of the articles. — Keid v. 
Burrows, [1892] 2 Ch. 413 ; (51 L. J. Ch. 448 ; 
67 L. T. 183 ; 40 \V. R. 620 ; 8 T. L. It. 538 ; 86 
yol. Jo. 490. 

734. Communication with persons within 

prohibited area — ^Letter posted outside.] — By an 

agreement made between pltf. & deft, the latter 
covenanted that he would not within a certain 
district do for other persons any work or act 
usually done by solrs. lie wrote & posted letters 
outside the prohibited area addressed to persons 
residing within the area. These letters were 
solr.’s letters written on behalf of clients, & 
contained demands for an apology & for payment 
of a debt, & other matters. The instructions for 
the letters were given outside the area ; — Held : 
the acts were done at the places where the letters 
were received, & therefore they were breaches of 
the covenant. In that case [Edmundson v. 
Render] deft, had covenanted not to “do any 
work or act . . . usually done by solrs.” within 
a certain area. He had written letters to persons 
at addresses within the prohibited area to demand 
an apology for a slander & to collect a debt with 
his (deft.’s) charges as a solr. & other similar 
letters. The point for decision was whether this 
amounted to doing those acts within the district. 


1 held that it did. ... I seem to have used the 
words, “ He has acted as a solr. within the dis- 
trict.” I think that my meaning would have been 
more accurately expressed thus : “ He has within 
the district done an act usually done by a solr.” 
(Buckley, L.J.). — Edmundson v. Render, [1905] 

2 Oh. 320 ; 74 L. J. Ch. 585 ; 93 L. T. 124 ; 53 
W. R. 632 ; 49 Sol. Jo. 620. 

Annotations: — Distd. Freeman r. Fox (1911), 55 Sol. Jo. 

650. Expld. Woodbildere v. Bellamy. [1911] 1 Ch. 326. 

Consd. Dayer-Smith v. Hadsley (1913), 108 L. T. 897. 

735. .] — Deft., an admitted solr., 

signed an agreement of service with pltfs., a firm 
of solrs. carrying on business in London & at 
Brentford, whereby, in consideration of their 
employing him as their conveyancing clerk & 
representative advocate at Brentford at a staled 
salary, deft, undertook that he would not, at any 
time during his employment, or after the 
determination thereof, “ carry on within a radius 
of five miles of the town hall, Brentford, the 
profession of a' sob’.” After the termination of 
the engagement deft., who had started business as 
a solr. in London, wrote from his ofiice in London, 
on behalf of a client residing within the prescribed 
radius, to a person also residing within the radius, 
demanding jiayment of a debt due to his client. 
The lecipient of the letter, who was not in fact the 
debtor, as the result of the correspondence which 
ensued, bought up the debt, & deft., w'ho acted as 
solr. for both parties, received a jiayment for his 
services. Upon motion for an interlocutory 
injunction to restrain deft, from infringing the 
restrictive condition : — Held : there had been no 
breach of the agreement & an injunction ought 
not to be granted. — W oodbridgi^: & Sons r. 
Bellamy, [1911] 1 (’li. 326 ; 80 L. J. Ch. 265 ; 103 
L. T. 852 ; 55 Sol. Jo. 204, C. A. 

Annotations : — Apld. Frotmum v. Fox (1911), 55 Sol. Jo. 650. 

Re!d. Dayer-feinith r. nadaley (1913), 108 L. T. 897. 

736. .] — Deft, had entered the employ- 

ment of pltf., a soil*., under an agreement which 
prohibited him from practising or acting as a solr., 
Bolr.’s clerk, or conveyancer within a certain area 
during, & for a certain time after leaving, the 
employment. Deft., after the employment was 
determined, did one act which was the act of a 
solr. within the area, & wrote several soh.’s 
letters to persons within the area : — Held : the 
covenant must be construed to mean substantially 
acting as a solr., & there had been no breach of 
the agreement, <fe an injunction ought not to be 
granted. — Freeman r. Fox (1911), 55 Sol. Jo. 
650. 

737. Actual presence — Presence in pro- 

hibited area not necessary.] —Deft, had bound 
himself to a solr. practising at M. by articles for a 
term, & covenanted that he would not at any time 
do any work or act for or on behalf of any persons 
usually done by solrs. within a radius of fifteen 
miles from M. without written permission. Deft, 
took proceedings to obtain probate of the wdll of 
a jierson within the prohibited radius, & corre- 
sponded from H. with a witness within the 
prohibited radius wdth a view to obtaining his 
evidence in order to enable probate to be obtained. 
He signed the praecipe directing a plaint note to 
be issued for a county ct. summons at a ct. in the 
prohibited area on behalf of a pltf. residing therein, 
& conducted the proceedings until receipt of the 
amount paid into ct. He prepared the will of a 
testatrix residing within the area on instructions 
received outside the area, & received a small fee 
therefor, but was present when she executed it 
within the area ; & lastly, he advertised in a 

paper circulating within but published outside the 
area a farm for letting within the prohibited dis- 
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trict. In an action to restrain deft, from practising 
witliin the prohibited limit: — Held: (1) the 
covenant might be broken although deft, or lus 
clerks did not go professionally within such limit ; 
therefore the proceedings in connection with the 
collection of the debt through the county ct. 
infringed the covenant ; (2) also the acts done in 
relation to the execution of the will, which must be 
held to have been done by deft, in his character of 
a solr., constituted a breach of such covenant ; 
(3) those as to advertising the fann did not break 
it. — Edmundson V. Render (1904), 90 L. T. 814 ; 
48 Sol. Jo. 660 ; subsequent proceedingsj [1906] 
2 Ch. 320. 

738. Collecting debts through County Court.] 

— Edmundson r. Render, No. 737, ante. 

739. Advertising property.] — Edmundson 

V. Render, No. 737, ante. 

740. Acts in relation to execution of will.] — 

Edmundson v. Render, No. 737, ante. 

741. Isolated act within prohibited area.] — 

Freeman r. Fox, No. 736, ante. 

742. Covenant not to “ practise ** — Acting 

as managing clerk to another solicitor.] — A solr. 
who has covenanted after the expiration of a 
partnership not to “ practise ” within a given 
area does not break the covenant by acting as 
managing clerk to another solr. within the area 
indicated. — Way r. Bishop, [1928] Ch. 647 ; 97 
L. J. Ch. 267 ; 139 L. T. 246 ; 44 T. L. R. 571 ; 72 
Sol. Jo. 367, C. A. 


Sub-sect. 23. — Stockbroker. 

743. Validity or reasonableness of restraint — 
Twenty years — Fifty miles.] — Deft., who was 
employed by a firm of stock & share brokers at 
Cardiff, covenanted that he would not, within 
twenty years after leaving his employers’ service, 
carry on the business of a stock & share broker 
within 60 miles of Cardiff : — Held : a reasonable 
covenant. — Lyddon v. Thomas (1901), 17 T. L. R. 
460. 


Sub-sect. 24. — Tailor. 

744. Validity or reasonableness of covenant — 
Bond not to trade In Exeter — Penalty payable to 
guild of tailors.] — Exeter Co. of Taylors^ v . 
Clarke (1684), 2 Show. 345 ; 89 E. R. 978. 
Annotations: — Refd. Thompson v. Harvey (1688), Comb. 

121 ; Malian v. May (1843), 11 M. & W. 653. Mentd. Low 

V. l*oer8 (1770), Wllm. 364. 

745. Covenant not to trade within ten miles 

— For three years.] — Deft, was employed by pltf., 
a tailor in Regent street, as a cutter & fitter of 
wearing apparel. Deft, entered into an agree- 
ment with pltf., that, upon the termination of his 
employment for any cause, he would not carry 
on the business of a tailor within a circuit of 
10 miles of Charing Cross for the period of three 
years from such termination of employment. 
Some time afterwards deft, left pltf.’s employ- 
ment, & set up the business of a tailor & outfitter 
within about 200 yards of pltf.’s premises. An 
application for an injunction to restrain deft, 
having been made, the defence was raised that 
the restriction imposed by the agreement upon 
deft, was far in excess of what was required for 
the reasonable protection of pltf. in his business ; 


& that the agreement was therefore invalid on the 
^ound that it was contrary to public policy, as 
being in unreasonable restraint of trade : — Held : 
the agreement was not unreasonable either in 
point of space or in point of time, for a tailor like 
pltf. to require deft, to enter into ; therefore the 
agreement was not invalid ; & pltf. was entitled 
to the injunction claimed. — N icoll v. Beere 
(1886), 63 L. T. 659 ; sub nom. Nicholl v. Beere, 
2 T. L. R. 11. 

746. Area of restraint measured from 

present or future addresses.] — Baker v . IIedge- 
COCK, No. 442, ante. 

747. .] — Beetham v. Fraser, No. 125, 

ante. 

748. Covenant not to enter into any 

business arrangement — In competition with cove- 
nantee.] — Beetham V. Fraser, No. 125, ante. 

749. What amounts to breach of agreement — 
Agreement not to carry on trade — Acting as fore- 
man.] — In consideration of A. paying a certain sum 
to B., B. assigned all his interest in business to A., 
& covenanted that he would not at any time carry 
on, or practice, or engage in, alone with any other 
person, the trade or business of a tailor, within the 
space of twenty miles from London. In another 
part of the deed, A. covenanted that B. should 
be employed as a cutter in business so long as 
business should be carried on, or so long as B. should 
diligently & faithfully attend to the business. 
Upon a bill by A., pra>dng an injunction to restrain 
B. from carrying on the business of a tailor : — 
Held : (1) although that part of the agreement 
with reference to tlie employment of B. could not 
be enforced in this ct., yet, there being a good 
consideration for B.’s negative covenant, the ct. 
would enforce that part of the agreement ; (2 ) also, 
tliat acting as the foreman of the business of a 
tailor was a violation of the agreement by B. — 
Rolfe V. Rolfe (1816), 15 Sim. 88 ; 1 Coop. 
temp. Cott. 87 ; 6 L. T. O. 8. 518 ; 10 Jur. 61 ; 
60 E. R. 550. 

Annotations: — As to (I) Folld. Daggett v. Hyman (1868), 

17 L. T. 486. Distd. Smith v. Hancock. [1894] 1 Ch. 209. 

Refd. Catt V. Tourlo (1869), 4 Ch. App. 654. As to 

(2) Folld. Newling v. Dobell (1868). 38 L. J. Ch. 111. 

Refd. Allen r. Taylor (1870). 19 W. K. 35 ; Pearks v. 

Chillon (1912), 28 T. L. IL 371. Generally, Consd. Lumley 

V. Wagner (1852), 1 Do G. M. & G. 604. 

750. Acting as journeyman.] — 

Newling v. Dobell, No. 529, ante. 


Sub-sect. 25. — Other Particular Trades. 

751. Architect & surveyor— Construction of 
agreement — Covenant not to practise within speci- 
fied place — Right to act when specially Invited.] — 

Portsmouth v. Seward (1901), 45 Sol. Jo. 694, 
C. A. 

752. Validity of restraint — Agreement by 

Infant apprentice.] — By a deed of apprenticeship 
deft., an infant, bound himself apprentice to pltf. 
in his business as an architect & surveyor for the 
term of four years. The deed contained a covenant 
by deft, not to carry on within ten years after the 
expiration of the term the business of an architect 
or surveyor within 10 miles of the town where the 
master resided. There was evidence that no 
architect in the town would accept as au apprentice 
a person who refused to enter into a similar 
restrictive covenant: — Held: (1) ha\’ing I'egard 


PART V. SECT. 9. SUB-SECT. 24. 

a. Validiiy or reasonableness of cove- 
•nani — Whether injunction granted on 
breach .] — Curtis v. Sandison (1831), 
10 Sh. (Ct. of Sess.) 72.-H8COT. 


PART V. SECT. 9. SUB-SECT. 25. 

b. Manufacturer — Validity of re- 
straint — Ten years.] — Deft, upon being 
appointed general manager of pltf. co., 
which carried on business of manufac- 


turing &: selling certain goods In Aus- 
tralia & soiling them in N. Zealand also 
agreed that he would not during the 
period of ten years after the termina- 
tion of his employment be In any way 
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to the impossibility of doft. obtaining instruction 
except upon the terms of his entering into the 
covenant, the covenant was reasonable ; (2) as it 
did not come into operation until after the termina- 
tion of the apprenticeship it was enforceable 
against deft, by injimction. — G add v. Thompson, 
[1911] 1 K. B. 304 ; 80 L. J. K. B. 272 ; 103 L. T. 
830 ; 27 T. L. R. 113 ; 55 Sol. Jo. 156, D. C. 
Annotation: — Generally, Mentd. Roberts v. Gray, 11913] 

1 K. B. 520. 

763. Billposter — Construction of agreement — 
Duration — Wrongful dismissal of servant.] — 

General Billposting Co., Ltd. v. Atkinson, 
No. 611, ante. 

764. Blacksmith— Validity of restraint— Within 
same town or certain precincts.] — A non. (1587), 2 
Leon. 210 ; Moore, K. B. 242 ; 74 E. R. 485. 
Annotations : — Retd. Mitchel v. Reynolds (1711), 1 P. Wms. 

181 ; Hitchcock v. Coker (1837), 1 Nev. & P. K. B. 7 96 ; 

Maxlm-Nordenfelt Gnns & Ammunition Co. v. Nordonfelt 

(1893), 41 W. R. 604. 

755. Boot & shoe maker — Validity of restraint — 
Two miles — Three years.] — K avanagh v. Dal- 
LASTON (1894), 38 Sol. Jo. 216. 

756. Builders’ merchants — Validity of restraint — 
Thirty miles — Fourteen years.] — H ooper & Ashby 
V. Willis, No. 490, ante. 

757. Burglar & fire alarm maker — Validity of 
restraint — Agreement not to enter or be Interested 
in competing business.] — Deft. E. entered the 
employment of pltfs. under an agreement which 
provided that during the term of his employment 
with the CO. he should not enter into any other 
employment nor be interested in the business of 
any other co., firm or individual installing or 
dealing with burglar or fire alarms. During the 
currency of the term E. entered the employment 
of a competing co. : — Held : the restriction was 
valid, but the ct. would not grant an injunction 
restraining E. from continuing in the employment 
of the competing co. nor an injunction restraining 
the competing co. from continuing to employ 
him, as pltfs.’ remedy was in damages. 

The ct. granted an injunction restraining E. 
during the currency of the term from being 
interested in the business of deft. co. or any 
business installing or dealing with burglar or fire 
alarms. — R ely-a-Bell Burglar &; Fire Alarm 
F o., Ltd. V. Eisler, [1926] Ch. 609 ; 95 L. J. 
Ch. 345 ; 135 L. T. 286 ; 70 Sol. Jo. 069. 

758. Carriage builder — Breach of agreement — 
Agreement not to engage in similar business — 
Engagement as agent for purchase & sale.] — 
Automobile Carriage Builders, Ltd. v. Sayers, 
No. 404, ante. 

759. Caterer — Breach of agreement — Soliciting 
custom within area— Letters posted outside area.] — 

Cullard V. Taylor (1887), 3 T. L. R. (>98. 


760. Cider merchants — Validity of restraint — 
Five years — No limitation of area.] — Dowden & 
PooK, Ltd. v. Pook, No. 247, ante. 

761. Chimney sweep — Breach of agreement — 
Agreement not to undertake or carry on business 
within certain area — Employment as servant by 
competing company.] — Ramoneur Co., Ltd. r. 
Brixey, No. 640. ante. 

762. Coachbullder — Breach of agreement — 
Waiver.] — Maythorn v. Palmer, No. 582, ante. 

763. Coal merchant — Breach of agreement — 
Amalgamation of companies — Agreement not to be 
Interested in similar company.] — Cory (William) 
& Son, Ltd. v. Harrison, No. 466, ante. 

764. Concentrated meat business — Validity of 
restraint — Agreement not to carry on business In 
Europe — Agreement with army contractors.] — 
Harvey v. Corpe (1885), 79 L. T. Jo. 246. 

765. Dairy products manufacturer — Validity of 
restraint — Twenty miles — Restriction as to goods 
not dealt In by plaintiffs.] — Great Western & 
Metropolitan Dairies, Ltd. v. Gibbs, No. 696, 

I ante. 

766. Dyer — Validity of restraint — Agreement not 
to carry on trade within certain town — For half a 
year.] — Dier’s Case (1414), Y. B. 2 Hon. 6, fo. 5, 
pi. 26. 

Annotations: — Distd. Colgate v. Bacheler (1602), Cro. Eliz. 

872 ; Broad v. JoUyfe (1620), Cro. Jac. .596. Refd. 

Ipswich Clothworkers Case (1615), 11 Co. Hop. 63 a; 

Ward V. Byrne (1839), 5 M. W. 548 ; Malian v. May 

(1843), 12 L. J. Ex. 376 ; Davies v. Davlos (1887), 36 

Ch. D. 359 ; Maxim Nordonfelt Gims & Ammunition Co. 

V. Nordonfelt, [1893] 1 Ch. 630. Mentd. Kgerton v. 

Browiilow (1853), 4 H. L. Cas. 1. 

767. Engineer — Validity of restraint — United 
Kingdom or Ireland — Seven years.] — Herbert 
Morris, Ltd. v. Saxelby, No. 154, ante. 

768. Fender maker — Validity of restraint — 
Agreement not to use patterns of other maker.] — 
Qu. : whether an agreement, by a fender maker, 
not to use the patterns of another fender maker, 
on any account whatever, until the patterns have 
been out a clear twelvemonth from the time the 
latter should have had any one pattern in the 
market, is an agreement in restraint of trade. — 
Stuart v. Nicholson (1836), 3 Bing. N. C. 113 ; 
2 Hodg. 191 ; 3 Scott, 536 ; 6 L. J. C. P. 66 ; 132 
E. R. 352. 

769. Fishmonger — Validity of restraint — ^Three 
miles — No restriction as to time.] — Woods v. 
Thornburn (1897), 41 Sol. Jo. 756. 

770. Food preservatives manufacturer — Breach 
of agreement — Not to carry on or be Interested In 
similar business — Covenantor becoming director of 
competing company.] — Castelli v. Middleton, 
No. 516, ante. 

771. Galvanised iron manufacturers — Validity of 
restraint — Agreement to retire from business — “ In 
so far as law allows.”] — Davies v. Davies, No. 400, 
ante. 


(oucerned in anv hiinllar Imslncbb In 
AuRtralia or N. Zealand : — Held : tlie 
agreement was not unreaRonable either 
as to area or duration. — Bkichtman 
V. Lampbon Paragon, Ltu. (1914), 
18 C. L. K. 331.— A US. 

0. Fruit marketing — Shareholders of 
associatwn agreeing to deal unth asso- 
nation .] — Heron v. Port Huon Fruit- 
oRowKits Co-operative Assoon., Ltd. 
(1922), 30 C. L. R. 315.— AUS. 

d. Failure of lessee to get land- 

lord’s consent to sell to cLssociation.] 

• — Deft, entered into a contract with 
pltf. the Kcremos Growers CJo -operative 
Aasoon. on Feb. 23, 1923, whereby she 
was to market all her fruit & vegetables 
with the said assocn. which is a subsi- 
diary organisation to pltf. the Associ- 
ated Growers of British Columbia, Ltd. 


In May, 1925, deft, obtained a loabC 
of a ten acre lot adjoining her own from 
the Canada Permanent Tiust Co. but 
the lessor expressly refused to give 
deft, leave to market the fruit & vege- 
tables raised on the lot with the Co- 
operative Assocn. The two assoens. 
recovered judgment in an action for 
Rpeclflo performance of the agreement 
Sc for an Injunction : — Held : it was 
deft.’s duty to obtain. If she could, the 
lessor’s consent to the sale of her pro- 
duce to pltfs. — ^Associated Growers 
OF British Columbia, Ltd. & Kerk- 
Mos Growers Co-operative Assocn. 
T. Roddick (1926), 36 B. C. R. 475.— 
CAN. 

e. Broker — Whether assignee of cove' 
nant entitled to injunction.] — Pltf. 
purchased doft.’s Dusinoss as an 


exchange broker at Kingston, & tho 
latter agreed not to go into business 
there again. Pltf. afterwards sold out 
to C., & entered into a like agreement 
with him : — Held : pltf. after this sale 
had not such an interest in the contract 
with deft, as entitled him to an injunc- 
tion, & his remedy, if any, was at law. — 
Jones v. Wooley (1869), 16 Gr. 106. — 
CAN. 

f. Photographer.] — Williamson v. 
Ewing (1880), 27 Gr. 596.— CAN. 

g. .] — A., a photographer in 

Elgin, & B. his brother, who had at 
one time been his assistant, entered 
into an agreement whereby B., for a 
small loan, bound himself not to start 
or carry on the business of a photo- 
grapher, or to enter into the employ- 
ment of any photographer, in imgln 
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772. Grocer — Validity of restraint — ^Two miles — 
One year.] — Deft, was employed by pltf. co. as 
shop assistant in their branch shop at Southend 
under an agreement by which deft, agreed that he 
would not, for a period of two years subsequent 
to his leaving the employment, “ establish, carry 
on, or be engaged in, or interested in ... a 
business of a similar character to the business of 
the CO. within the distance of two miles of any 
shop for the time being belon^ng to the co. 
at which ho has been employed within the twelve 
months prior to his leaving their employ, nor 
solicit any of the customers of the co.” Deft.’s 
duty was to serve at the grocery counter in pltfs. 
shop, although for a short time he canvassed for 
orders at the houses of pltfs.’ regular customers. 
Shortly after leaving pltfs.’ service, deft, entered 
the employment in the like capacity of another 
co., whose business was of a similar character to 
that carried on by pltfs., & whose shop was within 
two miles of pltfs.’ shop. In an action by pltfs. 
to restrain deft, from continuing in the service of 
this other firm in breach of the restrictive covenant 
entered into by him : — Held : deft, was ” engaged ” 
with the other firm within the meaning of that 
expression in the agreement, but, having regard 
to the nature of deft.’s employment, the restrictive 
covenant was not reasonably necessary for the 
protection of pltfs.’ business & therefore could not 
be enforced. 

The nature of deft.’s employment ... is 
described in the evidence as tliat of shop assistant 
.... It is clear that he had no confidential 
duty to perform. . . . Evidence has been called 
to show that such a term was unusual in the case 
of shop assistants although common in the case 
of managers. Upon that evidence I conclude that 
in such a case the clause was not regarded as 
necessary (Hajniilton, J.). — Pearks, Lti>. v. 
Cullen (1912), 28 T. L. K. 371. 

773. Gun & ammunition manufacturer — Vaiidlty 
of restraint — Twenty-five years — No restriction as to 
space.] ~ Nordenfelt i\ Maxim Nordenfelt 
Guns & Ammunition Co., No. 678, ante, 

774. Hackle pin & wire manufacturer — Validity 
of restraint — Agreement not to carry on business 
under own name.] — (1) A covenant by a person 
not to carry on the business of a manufacturer 
under Ins own name, though containing no limit 
as to space, is not void as being in restraint of 
trade. 

(2) The assignor of the goodwill of a business 
cannot be restrained from soliciting the customers. 
—Vernon v. Hallam (1889), 34 Ch. 1). 748 ; 56 
L, J. Ch. 115 ; 55 L. T. 676 ; 35 W. It. 156 ; 3 
T. L. II. 154. 

Annotation : — As to (1) Distd. Hepworth Manufacturing Co. 

V. liyott, [1920] 1 Ch. 1. 

775. Hardware manufacturer — Validity of re- 
straint — Twenty-five miles — No time limit.] — 
Haynes v, Doman, No. 168, ante. 

776. Hay & corn dealer — Validity of restraint — 
Two miles — No restriction as to time.] — Deft, was 


in the employ of pltfs.’ predecessors in business, 
who were hay & corn dealers, as salesman & 
manager of one of their branches, at a salary of 
24«. per week, with the use of four living rooms over 
the shop. 

In consideration of a small increase by way of 
commission in his salaiy, he undertook in the 
event of ceasing to represent his employers “ not 
to enter into business for myself, or with others, 
or with any other firm within a radius of two 
miles from the shop in which I have been engaged.” 

The agreement was written out on the firm’s 
business paper, which stated the nature of the 
business : — Held : the agreement must be con- 
strued with reference to the scope of the business, 
& not in a wide sense so as to render it void ; 
although unlimited as to time it was not in the 
circumstances unreasonable ; & pltfs. were entitled 
to an injunction restraining a breach. — Hood & 
Moore’s Stores, Ltd. v. Jones (1809), 81 L. T. 
169. 

777. United Kingdom & other coun- 

tries — Valid as to United Kingdom.] — Pltfs., hay 
& straw merchants, at Brentford, who carried on 
an extensive wholesale & retail trade, in the United 
Kingdom, France, Belgium, & Canada, & had 
permanent places of business in the United 
Kingdom & France, in Oct. 1897, agreed to employ 
deft, as their clerk & foreman, in Calais or else- 
where, at a weekly wage of 35s. Deft, entered into 
a covenant that he would not, for the 8i)ace of 
twelve months next after his leaving or being 
dismissed, carry on the business of a hay & 
straw merchant, or enter into the service of. or 
' act as agent for, any person or persons carrying 
on the business of a hay & straw merchant, in 
the United Kingdom, or in France, or in the 
kingdom of Belgium, or Holland, or in the 
Dominion of Canada. Deft, continued in pltfs.’ 
employment until Nov. 1898, when he voluntarily 
left them, & entered into the employment of a 
rival hay & straw merchant in London : — Held : 
(1) the r(‘straint imposed on deft, was not un- 
reasonable, at any rate so far as the United 
Kingdom was concerned ; (2 ) the covenant was 
not void on any ground of public policy ; & 

deft, must be restrained from violating his 
covenant. 

(3) The modern doctrine as I understand it, 
is that if an agreement restraining a person from 
carrying on business is injurious to the public 
interests of this country such agreement is invalid 
to the extent to which it is injurious, but not 
further, if it is so framed as to permit of division 
into two liortions, one of which is good & the other 
bad ... an agreement in restraint of trade which 
is wider than is reasonably necessary for the pro- 
tection of the person seeking to enforce it is invalid 
so far as it is wider than is so necessary (Lindley, 
M.R.). 

(4) The old rule of law that all covenants in 
restraint of trade are primd facie contrary to public 


or within twenty miles thereof : — 
Held : the restraint, beinp: limited to a 
particular district, & reasonably necos* 
«ary for A.’a protection, & A. having 
^Iven a legal consideration, therefor, 
was valid & binding on B. — Stewart 
V. Stewart (1899), 1 F. (Ct. of Seas.) 
1158; 30 Sc. L. It. 787 ; 7 S. L. T. 52.~ 
SCOT. 


in Chesley in hardware for the term of 
five years.’* Within the five years S. 
commenced a hardware bualneas in 
Chosley, in counootion with M. : — 
Held : this did not amount to a brooch 
of the above agreement, though tho 
matter was not free from doubt. — 
Kluott V. Stanley (1884), 7 O. R. 
350.— CAN. 


h. Hardware — Validity of restraint 
— Five years.] — S. & H., trading as 

S artnera, sold out their business to 
S. under a written agreement, as 
follows : — “ S. & H. do hereby bind 
themselves to B. under a penalty of 
<2,000, that they will not do business 


J. Tea dt coffee agent.] — D.. on 
entering the employment of w. as 
agent In the vending of teas & coftoes, 
covenanted with W. not to engage in 
the sale or delivery of toa^ or coffees 
in the city of Toronto, either for him- 
self or as agent for any other person. 


for at least two years after leaving 
W.'s employ. W. moved for on 
Injimction to restrain D., who had left 
lior employ, from violating tho abov'o 
covenant: — Held: the covenant was 
binding upon D., notwithstanding that 
tho consideration for it might have 
been inadequate. — Witcher v. Dar- 
ling (1885), 9 O. R. 311.— CAN. 

k. Patent medicine — AssUmment of 
right to manufacture sdl .] — Irish 
V. Putter (1886), 19 N. S. K. (7 R. Ac 
G.) 405.— CAN. 

l. Construction of agreement 

— UhHmiied as to time.] — Pltfs. sued 
L. for breach of tho following agree- 
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sions ; Sub-sect. 25.] 

policy, & therefore void, has not been rescinded by 
recent decisions. 


(5) If the restraint is unreasonable as to the 
foreipi countries named, which I do not think it is, 
still the agreement as to tliem is clearly severable 
from that pai’t of it which relates to this country 
(LiNimEY, M.R.). 

((5) What may be reasonable on the sale of a 
business may be imreasonable on the departm’e 
^ a man from the service of his employer (Lindley, 

(7) The old rule that a covenant in restraint of 
trade without limit in space within the United 
Kingdom is unreasonable, or priind facie un- 
reasonable ... is still, I believe, a rule to be 
followed (Vaughan Williams, L.J.). 

(8) Tlie contract must be construed with 
reference to the business of pltfs, which it was the 
object of the parties to protect (Lindley, M.R.). 

(9) A covenant in restraint of trade, which is 
no wider than is reasonably required for tl»e 
protection of the covenantee, will not he held A’^oid 
on any ground of xmblic policy, unless some specific 
ground for so holding it void can be clearly 
(‘stablished. But such cases are exceptional — 
Undehw^ood (E.) & Son, I/td. v. Barker, [1899] 
1 (^h. 300 ; 08 1.. J. Ch. 201 ; 80 L. T. 300 ; 
47 W. R. 347 ; 15 T. L. R. 177 ; 43 Sol. Jo. 201 , C. A. 


Annotaiiona to (1) Consd. Haynos v. Doinnn, [1891)] 

2 Ch. 13. Refd. Ropeways v. Hoyle (1919), 120 L. T. 
638. As to (2) Apld. Hooper & Abhby r. Willis (1900), 
94 L. r. ()24 ; Jjeufirr. Ajulrews, (1909] 1 Oh. 7C3. Consd. 
lUisHcll V. Carpenters & Joiners Aiualga mated Soc., [1910] 
• Htuart & Siiiipbon v. Halstead (1911), 66 
Sol. Jo. 598 ; Morris v. Saxelby, [1915] 2 Ch. 57. Reid. 
North-West em Salt Co. r. Electrolytic Alkali Co. (1912), 
107 L. T. 439 ; A.-(i. of Australia v. Adelaide S.S. Co., 
[I9J3] A. C. 781 ; MUlois v. Stoedmaii (1915), 84 L. J. 
K. B. 2057. As to (7) Apld. North-Western Salt Co. v. 
Electrolytic Alkali Co. (1912), 107 L. T. 439. 


778. Construction of agreement— Scope o! 

business considered.] — Hood Moore’s Stores, 

Ltd. V. Jones, No. 776, ante. 


779. Horse-hair manufacturer — Validity of re- 
straint — Two hundred miles.] — (1) A covenant not 
to carry on the trade of horse-hair manufacturer 


within two liundred miles of Birmingham, hold 
valid. 


(2) A covenant, on tlie purchase of the business 
of horse -hair manufactui'ers not to carry on the 
trade of horse-hair manufacturer, construed to 
prevent the covenantor from the buying & selling 
manufactured horse-hair. 

(3) The cases lay down this principle : that if the 
nature of the trade requii’e it, tlie extent excluded 
may be very great indeed, as in the case of solr. 
& attomey in which there are two cases which 
hold such a covenant is good, though it prohibits 
the business being carried on throughout all 
England (Romili.y, M.R.).— Harms v. Parsons 
(1802), 32 Beav. 328 ; 1 New Rep. 175 ; 32 Ji. J. 


Ch. 247 ; 7 L. T. 815 ; 27 J. P. 164 ; 9 Jur. N. S. 
145 ; 11 W. R. 250 ; 65 E. R. 129. 

Annoiaiions : — As to (1) Beld. Maxim Nordenfelt Guns & 

Ammunition Co. v. Nordenfolt, [1893] 1 Ch. 630. Qenerallu, 

Reid. Davies v. Davies (1887), 36 Ch. D. 359. 

780. Construction of agreement — Agreement 

not to carry on trade— Dealing In manufactured 
horsehair.] — Harms v. Parsons, No. 779, ante. 

781. Joiner — Validity of restraint — Agreement 
not to carry on business in London — ^Twenty-one 
years.] — Rogers v. Parrey (1613), 2 Bulst. 136 ; 
Cro. Jac. 326 ; 80 E. R. 1012. 

Annotations : — Refd. Mitchel r. Reynolds (1711), 1 P. W'ms. 

181 ; Maxim Nordenfelt Guns & Ammunition Co. v. 

Nordenfelt, [1893] 1 Ch. 630. 

782. Law accountant — Validity of restraint — 
Contract by infant — New contract Inferred after 
attaining age.] — In Sept. 1886, deft, agreed to 
serve pltfs., a firm of law accountants, at a weekly 
salary of 30s., or such other sum as might be 
agreed upon, & at the expiration of the agreement 
not to seek employment from or do work for per- 
sons who might at any time up to the expiration of 
the agreement have employed pltfs. At the time 
of the execution of the agreement deft, was a 
minor. After attaining twenty-one he continued 
in pltfs.’ service for over four years, A: his wages 
were raised from time to time. He left in Apr. 
1892, sought & obtained employment from per- 
sons who piior to that date w^ere customers of 
pltfs. : — Held : it ought to be inferred from the 
conduct of the parties that a new' contract between 
them, containing a stipulation by deft, in the 
terms of the agreement of Sept. 1886, not to seek 
employment or do work for former customers of 
pltfs., had been entered into after deft, attained 
twenty-one, & an injunction ought to be granted 
to restrain the breach of such stipulation. — 
Brown v. Harper (1893), 08 Jj. T. 488 ; 9 T. L. R. 
429 ; 37 Sol. Jo. 495 ; 3 R. 585. 

783. Linen draper — Validity of restraint — Half a 
mile from any house Inhabited by covenantee — No 
restriction as to time.] — Chesman v. Nainby, No, 
206, ayite. 

784. Machinery manufacturer — Validity of 
restraint — Seven years — United Kingdom.] — 
Herbert Morris, Ltd. v. Saxelby, No. 164, ante* 

785. Meat importer — Validity of restraint — 
Agreement not to engage in business similar to any 
business carried on.] — Nevanas (S. V.) A: (.’o. v. 
Walicer & Foreman, No. 506, ante. 

786. United Kingdom — One year.] — 

Nevanas (S. V.) & Uo., v. Walker Fore5Ds.n, 
No. 506, ajife. 

787. Mercers — Validity of restraint — Agreement 
not to set up in same town.] — Anon. (1041), 
March, 77 ; 82 E. K. 419. 

Annotation : — Consd. Mltchel v. Rfynoldw (1711), 1 P. Wma. 

181. 

too* ,J JJn.lViVV/T, 1. , , 

(1643), Marsh. 191 ; 82 E. R. 470. 

Annotatkm: — Consd. Mitchel r. Reynolds (1711), 1 P. Wins. 

181. 


inent : ** The said L. docs further 
agree not to muko compound or sell 
directly or Indirectly any article In con- 
nection with sheep or cattle medicine 
in New Zealand or the States of the 
Australian Commonwealth.'' It was 
admitted he had compounded & sold 
sheep & cattle medicines ; 

the agrrooment was void Sc unenforce- 
able as being: in restraint of trade, 
being: unlimited as to time & practically 
as to space. — Bodmin Brothers r. 
Lanobtone & Lwkky (1911), 31 
N. Z. L. R. 200.— N.Z. 

m. Confectimur — J(jreement not to 

interfere in any way •^—WUh business 


n. Validity of restraint — Five 

years.] — Defts. on selling their res- 
taurant & confectionery business in 
a certain town covenanted that they 
would not for flvo years “ engage " in 
that town either directly or indirectly 
In the business of restaurant keepers 
or confectioners " unless pltfs. gave up 
possession of the premises sold : — Held : 
acting as a paid employee in another 
restaurant did not const! tuto a breach of 
the covenant. — Lee Hino v. Green, 
[1927] 4 D. L. R. 279 ; [1927] 2 

W. W. R. 729 ; 21 Sask. L. R. 563.— 
CAN. 

o. Furniture manufacturer — Fali- 
dity of restraint — Ten years.] — Cook v. 
Shaw (1894), 25 O. R. 124.— CAN. 


p. Advertisement erpert.] — Shep- 
pard PUBLIHHING Co. V. IlARKINsi 
(1905), 5 O. W. R. 482; 9 O. L. It. 
504.— CAN. 

q. Nurserymen c& fruit sellers — 
Validity of restraint — Ten years .] — 
Carpenter v. Carpenter (1907), 9 
O. W. R. 862 ; 15 O. L. It. 9.— CAN. 

r. Wood business — No competition 
uyithout consent of third party. ] — Novak 
V. Abrahams (Y. T.) (1908), 8 W. L. R. 
922.— CAN. 

t. Motor engineers — Ldmitation as 
to time d: space reasonable .] — On Feb. 
3, 1910, deft, in an agreement between 
him Sc pltf., covenanted with pltf. 
that he would not engage in or have 
money invested in any business 
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789. Merchant — Validity ol restraint — 

Considerable part of county of Cornwall.] — 

(1) Upon the sale of the business of a general 
merchant in a country place, the vendor agreed to 
give a bond for a sum of i?l,000 as liquidated 
damages, if he should be thereafter concerned in 
any “ trading establishnient '' within a neigh- 
bouring district, comprising a considerable section 
of the county of Coi nwall : — Held : tliis was not 
too general a restraint of trade ; & specific per- 
formance of the agreement was decreed at the suit 
of the vendor. 


(2) In constructing the condition of such a 
bond, a ct. of law would take into consideration 
the surrounding circumstances at the time of 
executing the bond, & would consider the words 

‘ trading establishment ” to mean an establish- 
ment for any trade likely to interfere with the 
goodwill, which was the subject of the sale. 

(3) A trade is a tiling saleable . The 

restriction for the term of a life, though not the 
life of the original vendor, is not an um*ea&onable 
condition (Page Wood, V.-C.).---Avei{y v. I^ang- 
FORD (1854), Kay, 003 ; 2 Eq. Rep. 10U7 ; 23 
L. J. Ch. 837 ; 23 L. T. O. S. 227 ; 18 Jur. 905 : 
2 W. K. 615 ; 09 E. R. 281. 

<o (2) Consd. Pcils v. SaaUeld, [1802] 
^Ajpld. Woods V. Thombum (1897), 41 Sol. Jo. 

756. Consd. Cattermoiil v. Jared (1909), 53 Sol. Jo. 244. 

Reid. NevMiaH r. Walker & Foixiiuan, [1914] 1 Ch. 413. 

(Jinerally, Reid. Maxim Nordonfclt Guns 6c Ammunition 
(1892), 62 L. J. Ch. 273. Mentd. 

South Wales liy. r. Wythes (1854), 5 Do G. M. & G. 880. 

790. Construction of agreement — “ Trading 

establishment,**] — Avery r. IjAngford, No. 789, 
cniie. 

791. Motor car salesman — Validity or reason- 
ableness of restraint — Fifty miles.] — Wilt 4 Ett 
(H. J.), Ltd. v. Beasley (1923), 58 L. Jo. 355, 

V. A. 


792. Music hall manager — Breach of agreement 
■ — Agreement not to be interested in any music 
hall, etc. — Financial Interest in companies giving 
cinematograph exhibitions.] — Rltfs. who were 
music hall proprietors, in 1914 made with deft, 
who had been their manager, an. agreement 
whereby he undertook until Sept. 1917, not to be 
“ interested in any music hall, theatre, circus, 
hippodr ome, or other place of entertainment ” 
within a certain area. 

During the specified period deft, became financi- 
ally intei’ested in two cos. which gave cinemato- 
graph entertaimnents within the area in question, 
& pltfs. brought an action against him for an 
injunction to restrain him from being interested 
therein Held : as a cinematograph theatre was 
a place of entertaimnent of an entirely different 
kind from a music hall, the action failed. — London 
Theatres op Varieties, liTD. r. Gibbons (191b), 
33 T. L. R. 2(i. 

793. Newspaper proprietor & reporter — Breach of 
agreement — Agreement not to print or publish 
sporting paper within certain area — Publication ol 


paper containing amateur sports Information.] — 

A newspaper is published when & where it is 
offered to the i^ublic by the proprietor ; it may 
be published in more than one place, & where 
its proprietor has two offices in two different 
towns, at each of which he offers for sale or distri- 
bution copies of his paper, the paper is published 
at each office. 

On the sale of BelVs Life in London the ven- 
dors agreed with the purchaser not to print or 
publish any sporting paper within 10 miles of a 
certain London street : — Held : the publication 
within this area of a paper containing no racing 
or betting odds, but merely recording such 
amateur sports as cricket, football, cycling, A 
running, was not a breach of the agreement. — 
McFari.ane V. IIULTON, [1899] 1 Ch. 884 ; 08 
L. J. Ch. 408 ; 80 L. T. 480 ; 47 W. R. 507. 

794. Validity of restraint — ^Twenty miles — 

Agreement with Infant.] — Sir W. C. Leng A Co., 
Ltd. V, Andrews, No. 164, ante, 

795. Optician-Breach of agreement — Agree- 
ment not to carry on business alone or with the 
assistance of any other person — Acting as manager 
to another person.] — Dales v. Weaber, No. 525, 

I anU, 

796. Perfumer — Validity of restraint — Within 
cities of London & Westminster.] — Price v. 
Green, No. 486, ante, 

797. Provision merchant — Validity of restraint — 
One mile — No time limit.] — Webb v, Clark (1884), 
78 L. T. Jo. 90. 

79g, Breach of ag^reement — Manufacture & 

sale of margarine.] — Deft, had been a director of 
a limited co. formed for carrying on the general 
business of provision mercliants. A substantial 
part of the profits of that co. was derived from the 
manufacture A sale of margarine by two subsidiary 
cos. On the amalgamation of tliat co. with pltf. 
co., who were carrying on the business of provision 
merchants, deft, entered into an agreement to 
become a director of pltf. co. for a x>eriod of five 
years, & that he would not at any time, solely or 
jointly, directly or indirectly carry on or be engaged 
or concerned or interested in the business of a 
“ jiro vision merchant ” within a prohibited area, 
save on behalf of pltf. co. Deft., having ceased 
to be a director of pltf. co., threatened to carry on 
A be engaged, concerned A interested within the 
prohibited area in the exclusive business of manu- 
facturing margarine A of selling the margarine so 
manufactured to wholesale or retail dealers 
therein. Pltf. company claimed an injunction to 
restrain deft, from so acting ; A alternatively, to 
have the agreement rectified on certain grounds : 
— Held : (I) the manufacturing A selling by deft, 
of margarine would not be a breach of the agroe- 
inent ; A there was no grouml for rectification 
thereof. 

(2) It is irrelevant A improper to ask what the 
parties prior to this deed intended or understood 


similar to or in competition with th 
))n8ineb8 carried on by the Winnlpe 
Garage Ltd. In Manitoba, Saskafehewa 
or Alberta, for a period of five yeai 
from the above date. After the aggec 
ment, deft, acted as manner fo 
another co. oorrylngr on at W^unlpei 
the business of dealers in automobiles 
■—Held : the limitations Imposed as t( 
tlino & space were not unreasonable 
—Kelly v. McLaughlin (Man. ) (1 91 1 j 
i? h «33 ; 1 W. W. £ 309 
21 Man. L. R. 789. — CAN. 

a. Laundcrers — Validity of restrain 
— T/^ee years,]— A llex MANirrAcrruR 
INO Co. V, MUBPHY (1911), 18 O.W. R 
572 ; 2 O. W. N. 877 ; 23 O.L. R.467 

•“CANfc 


b. Grocer — Agreement not to ojnn 
store ” in Toronto.] — Deft., a Hutboman 
grocer, sold to pltf., a fellow country- 
man, the stock in trade 6c goodwill 
of a grocery business carried on in the 
city of Toronto. Doft. agreed not 
“ to open store ” In Toronto ; but, 
voiy soon after the sale A receipt of 
the purobase-prlco, which included £300 
for the groodwill, deft, opened a grocery 
store in the neighbourhood of the store 
which ho had sold ; A to the deft.'s 
new store customers of the old were 
attracted. It was conceded that 
Ruthenlans prefer to deal with people pf 
their own race & usually do so : — Held : 
the protection which the restraint was 
designed to afford was not greater than 


was reasonably necessary for the pro- 
tection of pltf. in the enjojinent of 
the goodwill; & the contract was, 
theroforc, a valid A binding one. — 
Mizon t’. PolIOUKlYgV (1917), 40 

U. L. R. 239 ; 38 D. L. R. 214. -CAN. 

c. Electric business — Validity of ri- 
straint —Aareenient nat to trade in oimi 
name or trade name.] — Deft, sold his 
electric business to pltf. A agn^ed not 
to do business in the city of Saint John 
“ cither In his own name nor under the 
name of the Jones Electric Co. from the 
date of these presents to the end of 
time.” After the sale doft. continued 
to carry on an electric business in the 
city of Saint John : — Held : this 
agi’ceinent was neither void as being 
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Sect. 9, — Pariicular trader, buaineaaea'^and profes^ 
mom: Sub^sect, 25. PaH VI. Sect, 1,] 

(Cozbks-Habdy, M.R.)* — ^Lovell & Chbist3«cas, 
I^p. V* Waix (1011), 104 L. T. 86 ; 27 T. L. R. 
236, 0. A. 

to (1) Re!d. Slack r. Hancock (1912), 107 


799. Retail dealer — Validity of restraint — One 
mile.] — An a^eement to give up a house & good- 
will of a business for £7, & not to open a shop in 
the same line of business within 1 mile of the said 
house under a forfeiture of £20, is not illegal on 
the ground tha,t the restraint of trade is unlunited 
in point of time & may continue though the 
purchaser ceases to carry on the business. Nor 
does the agreement require a stamp as being for a 
subject-matter of the value of £20. — Pembebton 
V. Vaughan (1847), 10 Q. B. 87 ; 16 L. J. Q. B. 
161 ; 11 Jur. 411 ; 116 E. R. 35. 


Annotaiiona : — Consd. Maxim Nordcnfolt Guiib & Ammuni- 
tion Co. V. Nordontolt, [1893] 1 Ch. 630, Reid. Elves v. 

Crolte (1860), 10 C. B. 241. 

800. Road reinforcement manufacturers — 
Validity of restraint — Agreement not to be in- 
terested in any such business — In United Kingdom.] 

— British Reinforced Concrete Engineering 
Co., Ltd, v. Schelff, No. 310, ante. 

801. Ropemaker — Validity of restraint — Agree- 

ment by retiring partner — To employ remaining 
partners.] — By indenture between A. & B., & C., 
dissolving their partnership, as ropemakers, A. 6c 
B. covenanted to allow C. during his life, 2s, on 
«very cwt. of cordage which they should make on 
the recommendation of C. for any of liis friends & 
connections, A whose debts should turn out to be 
good ; A that A. & B. should stand the risk of 
such debts incurred, but should not be compelled 
to furnish goods to any of C.’s connections whom 
they should bo disinclined to trust ; <fc C. 
covenanted not to carry on the business of a 
ropemaker during his life except on Govt, 
contracts ; & that all debts contracted or to be 
contracted in liis or their names, pursuant to the 
indenture, should be the exclusive property of 
A. & B. ; & that C. should, during his life, 

exclusively employ A. A B., & no other person, to 
make all the cordage ordered of him, by or for 
his friends & connections, on the terms aforesaid, 
A should not employ any other person to make any 
cordage on any pretence whatsoever : — Held : 
(1) the covenant by C. to employ A. & B. 
exclusively to make cordage for his friends, 6c not 
to employ any otJier, etc. A. & B. not being obliged 
to work for any other than such as they chose to 
trust, was not illegal 6c void as being in restraint 
of trade without adequate consideration ; for the 
whole indenture must be construed together, 
according to the apparent reasonable intent of the 
paHies ; 6c the general object being only to appro- 
priate to A. &; B, so much of C.’s private trade as 
they chose to give liis friends credit for, so much 
only was covenanted to be transferred, & C. was 


still at liberty to work for any of bis friends who 
were refused to be trusted by A. B. : by which 
construction the restraint on 0. was only 
coextensive, as in reason it could only be intended 
to be, with the benefit to A. dz: B. ; & therefore 
the restraint on C, could be no prejudice to public 
trade ; (2) breaches assigned generally against C. 
for having made cordage for divers persons other 
than for Govt., & for employing other persons than 
A. & B. to make cordage for ms friend, etc., were 
well assigned ; though no particular persons were 
named, nor the quantities or kinds of cordage 
mentioned, etc. ; such facts lying more particu- 
larly within O.’s knowledge. — Gale v. Reed (1806), 
8 East, 80 ; 103 E. R. 274. 

AnnoicUione : — Ae to (1) Consd. Collins v, Locko (1879), 4 

App. C'as. 674 ; Maxim Nordenfelt Quns & AmmmilUon 

Co. V. Nordenfolt, [18931 1 Ch. 630. Befd. Hitchcock v, 

Coker (1836), 2 Har. & W. 464 ; Ward v. Byrne (1839), 

5 M. & W. 648. 

g02. Not to act as manager or agent — 

Five years.] — Pltfs. carried on the business of 
designers 6c suppliers of aerial ropeways, but they 
did not manufacture any of the requisite parts, 
though they sometimes constructed the ropeways. 
Their business was substantially of a world wide 
character, 6c deft, entered their employment, as 
assistant in the di’awing office, & signed an agree- 
ment by which he imdertook that on leaving pltfs.’ 
employment, & for five years thereafter, he would 
not “ accept any employment or be concerned 
mth any person, firm or co. carrying on business 
of designers, manufacturers or constructors of 
aerial ropew’ays of any kind, or engage in such 
business or act either solely or jointly with or as 
manager or agent for any person, firm or co. 
directly or indirectly carrying on or engaged, 
concerned or interested in such business.” Deft., 
having left pltfs.’ employment, became managing 
director of Aerial Ropeway Transporter, Ltd., 
a co. which he was largely concerned in forming. 
In an action to restrain a breach of agreement : — 
Held : the part of the agreement as to acting with 
or as manager or agent for any person or co. 
interested in such business was too wide, & though 
that part was severable, yet, as pltfs. had no trade 
secrets which deft, was in a position to use in a 
similar business, & as there was in the circum- 
stances no danger of solicitaton of pltfs.’ customers 
by deft, the action failed. — Ropeways, Ltd. v, 
Hoyle (1919), 88 L. J. Ch. 446 ; 120 I.. T, 538 ; 
35 T. L. R. 285. 

803. Saleswoman — Validity of restraint— Agree- 
ment not to interfere with customers — No restric- 
tion as to time.]— Konski v. Peet, No. 497, ante. 

804. Shoe manufacturers — Validity of restraint — 
Lease of machine with “ tying clause.**] — United 
Shoe Machinery Co. of Canada v. Brunet, No. 
80, ante. 

805. Shipbuilder — Breach of agreement — Agree- 
ment not to carry on business of ship & boat builder 
— Making masts, etc., used in shipbuilding.] — 

Schneider v. Bond (1887), 3 T. L. R. 577, C. A. 


in restraint of trade nor inopci’ative 
pecauso unlimited in point of time. — 
Bairh V. Jones (1920), 47 N. B. R. 31. 


d. Engravers d' manufacturers of dU 
stencils — Validity of reslraini - 
Five years.] — On the dlssoliitloii of 
partnership which had carried on bus 
jicas as engravers, & manufacturers ( 
dies & stencils, pltf., one of the par 
nore, bought the business & deft., th 
■otbor partner, covenanted, in tt 
dissolution agreement, that ho woul 
not for five years carry on or t 
engaged in the “ business of an oi 
graver or manufacturer of dies, stencil 


seals, signs & rubber stamps, & an 
other articles of a similar kind ” 
Held : the covenant was not unroasoi 
able or against public policy. — H ougi; 
TON V. Evans (B. C.), 11925] 3 D. L. 1 
109 ; [1926] 2 W. W. R. 248.-^A^ 


e. Slaughterers — Construction of agree- 
mettt — “ Keeping out of slaughtering 
business .**] — DuNN v. Campbell (circa 
1808), Mac. 490.— N.Z. 


f. Ironfounder — What amounts to 
breach — Acting as manager for another 
person at w^ly salary.] — Rosp., on 
soiling his business of an ironfounder to 
applts., agreed “ not to commence 
business again as ironfounder ” within 


certain limits : — Held : it was not a 
breach of this agreement to act as 
manager for another person, at a 
weekly salary, of an ironfoundry within 
the limits mentioned. — Disj-atoh 
Kounpry Co., Ltd. v. Kilgour (1896), 
14 N. Z. L. R. 652.— N.Z. 


g. Com factor — Construction of agree- 
ment.] — On tho construction of a 
contract between a corn factor & his 
clerk a stipulation in these terras — 
‘ ‘ neither while in my service nor after 
leaving it are you to accept any other 
situation ; nor engage directly nor 
indirectly in any business on your own 
account in Leith or neighbourhood *’ — 
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606. Stage coach {iroprietor — ^Breach of agree- 
ment — ^Agreement not to run coaches from parti- 
cular place — Running coach through prohibited 
place.] — A coach master havii^ sold his share of 
the business to his partner, with an imdertaking 
not to be concerned in any coach running from 
B. to London^ or prejudicial to the business which 
he had sold, an injunction was granted restraining 
him from running a coach from P. through R, to 
London, — WnxiAMS v, Williams (1818), 1 Coop. 
temp, Cott. 96 ; 2 Swan. 253 ; 1 Wils. Ch. 473, n. ; 
36 E. R. 612, L. C. 

Annotation: — Mentd. Smith r. Fromont (1818), 2 Swan. 330. 

807. Stevedore — Validity of restraint — Agreement 
to parcel out stevedoring business.] — Collins v, 
Locke, No. 137, ante. 

808. Tobacconist — Breach of agreement — Not to 
carry on business — Covenantor becoming manager 
of rival business.] — Baxter v. Lewis (1886), 30 
Sol. Jo. 706. 

Annotation Refd. Hill v. Hill (1880), 35 W. H. 137. 

809. Tube manufacturer — Validity of restraint 
— Three years — United Kingdom.] — British 
Mannesmann Tube Co., Ltd. v. Phillips (1903), 
48 Sol. Jo. 117. 

810. Within Umlt of Eastern Hemi- 

sphere.] — Lamson Pnettmatic Tube (’o. r. 
Phillips, No. 243, ante. 

811. Walter — Validity of restraint — Authority of 
receiver to enter into agreement.] — TIowaud v. 
Banner, No. 219, ante. 

812. Wine merchant — Validity of restraint — 
Ten years — No limit as to space.] — Kousillon v. 
Rousillon, No. 13S, ante. 

813. Covenant not to buy goods else- 

where— Provided supply maintained at required 
level.] — It is a contract by wliich pltfs. agreed to 
supply dcfts. with the wine of good quality in 
such quantities as defts. might r^qiiin* on reason- 


able terms, & defts. agi'eed, so long as pltfs. kept 
their part of the contract, not to take a supply of 
burgundy from any other merchant, &, further, 
pltfa. were to take 200 shares in deft. co. It was 
objected that this contract, being unlimited in 
point of time, was in restraint of trade. But the 
answer was that it was not unlimited in point of 
time, because the obligation on defts. to abstain 
from supplying themselves with wine from other 
merchants only lasted so long as pltfs. continued 
to perform their obligation (Sterling, L.J.). — 
Bouchard Servais v. Prince’s Hall Restau- 
rant, Ltd. (1904), 20 T. L. R. 574, C. A. 

814. Breach of agreement — Establishment 

of business outside prohibited area — Soliciting & 
obtaining orders within area.] — On a sale by a wine 
merchant of his stock-in-trade & business, he 
covenanted that he would not set up or carry on 
at C., or in any other place within the counties 
of C., A., or M. the business of a wine & spirit 
merchant. The vendor gave up his place of 
business at C. & had no place of business within 
the prescribed district, but he solicited. & obtained 
orders witliin it : — Held : the question, whether 
this was a breach of the covenant, was too doubt- 
ful to entitle pltf. to an injunction without bring- 
ing an action. But it was a breach of the covenant . 
— Turner r. Evans (18.52), 2 Be Ch M. G. 740 ; 
42 E. B. 1061, L. JJ. 

Annotations : — Consd. Allen v. Taylor (1S70), 19 W. It. 35. 

Refd. Clark v. Watkiiib (1H03), 8 L. T. 8 ; Woodbridjfe r. 

Bellamy, [1911] 1 Cb. 32G. 

815. Wood importer — Validity of restraint — 
Agreement not to be concerned in wood business — 
Within specified area.] — Wuitmobe v. Iving, No. 
405, ajitc. 

816. Wool merchant— Validity of restraint — 
Fifty miles — Ten years.l- -Bkt.ius v. Muller 
(1901), 45 Sol. Jo. 737. 
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Sect. 1.— IN GENERAL. 

817, Defined.] — (Tiutwell v. Lye, No. 880. 
jiosi. 

818. .] — The goodwill of the business is 

nothing more than an advantage attached to the 
possession of the house (Leach, M.K.). — Chissum 
V. Bewes (1828), 5 Russ. 29 ; 38 E. R. 938. 
An^UdioTis FoUd. Klngr. Mid. By. (1808), 17 W. H. 113 : 

Pile V. Pile, Ex p. Lai^ton (1876), 3 Ch. D. 36. Mentd. 
Tipping V. Power (1842), 1 Hare, 405 ; Ward r. Mackin- 
lay (1864), 10 Jur. N. S. 1063 ; Richmond v. White (1879b 
48 L. J. Ch. 798 ; Re Rhoades, Ex p. Rhoades, [18991 1 
Q. B. 905. 


gl9, .] — England v. Downs, No. 835, post. 

820. .] — I'oTTER V. Inland Revenue 

CoMRS., No. 832, post. 

821. .] — The estate of a deceased i>artner 

is entitled to participate in the goodwill of a 
business which does not belong to the surviving 
partners except by express agreement. 

The goodwill of a trade, although inseparable 
from the business, is an appreciable jiart of the 
assets of a concern, both in fact & in the estima- 
tion of a ct. of equity. ... It seems to be that 
species of connection in trade which induces 


meant that the party so restrained was 
not to accept a situation, nor engage In 
husluess In Leith as a com 'factor in 
any branch of that trade. — Watson v. 
Neuffert (1863), 1 Maeph. (Ct. of 
Sess.) 1110 ; 35 Sc. Jur. 633.— SCOT. 


h. Boot d' shoe factor — Validitb 
of restraint — One i/ear.]— Mui.vein v. 
Murray. [19081 S. C. 628 ; 45 So. L. R. 
364 ; 15 8. L. T. 807.— SCOT. 


k. Wine farmer — Reasonability of 
articles of co-operative society.]— A wine 
farmer beoamo a member of a co- 
operative society, registered under Act 
No. 25, 1892, the articles of assocn. 
of which bound members for an 
indefinite period to sell only as much 
of their wine as authorise by the 
society to persons at prices fixed by 
the co. In an action by the co. for an 
Interdict restraining a niombor from 


soiling wine to persons not designated 
by the co . : — field : the restraint of 
trade placed by the articles on its 
niembors was unreasonable & deft, 
therefore was not bound thereby. — 
Ko-Operatievk Wynbouwers Ver- 
EBNIGING Van Z. A. B. P. K. T. v. 
Botha, [1023] C. P. D. 420.— S. AF. 

PART VI. SECT. 1. 

817 i. Defined.] — The goodwill of a 
professional business is an asset of the 
estate. — Christie v. Clarke (1866), 
16 C. P. 544 ; affd. n867), 27 U. C. R. 
21.— CAN. 

817 ii. .] — Re Wood, Vallance 

& Co. (Ont ) (1916). 7 O. W. N. 814 ; 
8 O. W. N. 267, 583 ; 24 D. L. R. 831.— 

CAN. 

817 iii. .]— Goodwill, Lord Mac- 

naghien has said. Is the benefit & 


advantage of the good name, reputa- 
tion & connection of a business. It is 
the attractive force which brings in 
custom. It is the one thing which 
distinguishes an old established busi- 
ness from a new business at its fii'st 
start. — H annau r. Juookrnath Co. 
(1914), I. L. R. 42 Calc. 262.— IND. 

817 iv. .] — “Goodwill" Ineludes 

book debts, but not the promises in 
which a business is carried on. — Re 
Crocketi' (1895), 29 I. L. T. 117. — IR. 

817 V. .] — D 0 NAI 4 D V. Hodgakt’s 

Tku8TEb: 8 (1893), 21 11, (Ct. of Sess.) 
216 ; 31 Sc. L. R. 181 ; 1 S. L. T. 
3GG.— SCOT. 

1. Value of dentist's goodwill — 
SvmU, or even nU.] — The value of the 
goodwill of a professional business -uch 
as that of a dentist is from the nature 
of the business necessarily small, or 
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Trade and Trade Unions. 


Sect. 1. — In geticraL Sect, 2; S^tb-aeci. 1.] 

customers to deal with a particular firm. It 
varies almost in every case, but it is a matter 
distinctly appreciable (Lord RoMiUiY, M.K.)* — 
Wedderburn V. Wedderburn (No. 4) (1856), 
22 Beav. 84 ; 25 L. J. Ch. 710 ; 28 L. T. O. 8. 4 ; 
2 Jut. N. 8. 674 ; 52 E. R. 1039. 

A nnotations : — Mentd. Clements v. Hall (1857), 24 Boav. 333 ; 

Clark V. Leach (1H63), 1 Do G. J. & Sm. 409 ; Vyse v. 

Foster (1872), 8 Ch. App. 315, n. 

822. .] — (1) F. H. & B. carried on the 

business of soh's. in partnership. A was after- 
wards admitted as a partner, & in 1838 F. retired ; 
he reserved to himself the right of introducing T. 
as a partner in the firm. In 1846, II. B. & A. 
entered into new ai*ticles of partnership, the term 
of which was extended to 1953, & ai-ticles were 
inserted for the valuation A: purchase of the share 
of any retiring or deceased partner during the 
term ; these articles were made subject to the 
right reserved by F. of introducing T. In 1848 
H. died, & his widow was paid the value of his 
share. In 1849 F. introduced T. as a partner. 
A memorandum was then drawn up, without 
reference to the articles of 1840, declaring that 
from Sept. 1850 T. should have one-fifth of the 
profits until Sept. 1853, from which date he was 
to take an equal share in the partnership profits ; 
the partnership to continue for ten years from 
Sept. 1, 1850. A clause was aftorw^ards, added, 
that in the event of the death or retirement of 
either of the senior partners before. Sept. 1, 1853, 
his tw’o-fifths should be divided into tliirds, two- 
thirds, to be taken by the surviving senior partner, 
A: one-third by T. A., in connection with his 
signature to this memorandum, wrote that it was 
not to annul or prejudice tlic articles of 1846. 
In Aug. 1853, A. signified his intention of retiring 
from the business, k he claimed the value of his 
share of the i)artneiship A: of the goodwill. Upon 
a bill filed by A. to have th(‘ ^alue of his share in 
the business A the goodwill thereof ascertained : — 
Held : A., by his notice, had dissoh ed the partner- 
ship ; the tw’o days inlervening between the notice 
A: the determination of the partnership under the 
articles of ]84(>, could give no marketable value 
to the goodwill in the business, A A. was only 
entitled to the profits during the continuance of 
the partnership. 

(2) Where a trade is established in a particular 
place, the goodwill of that trade means nothing 
more than the sum of money which any person 
would be wdUing to give for the chance of being 
able to keep the trade connected with the plac(‘ 
where it has been carried on. Goodwill is some- 
thing distinct from the profits of a business, 
although in determining its value, the profits are 
necessarily taken into account, A it is usually 
estimated at so many years’ purchase upon the 
amount of those profits. The terra “ goodwill ” 
seems wholly inapplicable to the business of a 
soil'., which has no local existence, but is entirely 
personal, depending upon the trust & confidence 
which persons may repose in his integrity & ability 
to conduct their legal affairs. 

(3) No question arises in these cases on the 
adequacy of the consideration unless it is merely 
iliusoi'y, but solely whether the restraint is con- 
fined within reasonable limits of space or time 
(IjORD Chelmsford, C.). — Austen v. Boys (1858), 
2 De G. A J. 626 ; 27 L. J. Ch. 714 ; 31 L. T. O. S. 


276 ; 4 Jur. N. S. 719 ; 6 W. R. 729 ; 44 E. R. 

1 1133, L. C. 

Annoiaiions : — As to (1) Refd. Reynolds v. Bullock (1878), 
47 L. J. Ch. 773 : C>orbln v. Stewart (1911), 28 T. L. II. 
99. OeneraiXy, Mentd. Clark v. Leach (1863), 1 De G. J. 
& Sm. 409. 

823. .] — (1) Upon a sale of the goodwill of 

a business, the vendor is at liberty to set up a 
precisely similar business, A that next door to 
the premises where the original business has been 
carried on. But ho is not at liberty to do so under 
the old style or firm, although his name should be 
the only one appearing in that firm. Nor is he at 
liberty in any other manner to hold out that he 
is carrying on business in continuation of or in 
succession to the business carried on by the late 
firm. 

(2) The tei-m “ Goodwill ” defined. It means 
every advantage that has been acquired by the old 
firm in carrying on its business, whether connected 
with the premises in which the business was 
previously carried on or with the name of the late 
firm. — C hurton v. Douglas (18iS9), John. 174 ; 
28 L. J. Ch. 841 ; 33 L. T. O. S. 57 ; 6 Jur. N. S. 
887 ; 7 W. R. 365 ; 70 E. R. 385. 

AnnoUitions : — As to (1) Apld. Hudson v. Osborne (1869). 
39 L. .7. Ch. 79. Consd. Legffott v. Barrett (1880), 15 
Ch. D. 306. Re!d. Scott v. Howland (1872), 26 L. T. 391 ; 
Levy V. Walker (1879), 10 Ob. D. 436; Mogford r. 
Courtenay (1881), 45 L. T. 303; Walker v. Mottram 
(1881), 19 Ch. D. 355 ; Pearson v. Pearson (1884), 27 
Ch. D. 145 ; Trego v. Hunt, [1896] A. C. 7 ; Aerators v. 
Tollit (1902), 71 li. J. Ch. 727 ; Pomeroy v. Seal6 (1906), 
22 T. L. R. 795. As to (2) Reid. Levy v. Walker (1879), 
10 Ch. D. 436; Ginesi v. Cooper (1880), 14 Ch. D. 590 ; 
Trego V. Hunt, [1896] A. C. 7 ; West London Syndicate 
V. J. K. Comrw., [1898] 2 Q. B. 507. 

324. ,] — The goodwill is clearly incident to 

the course (Gippabd, V.-G.). — King v. Midland 
Ry. (’o. (1868), 17 W. R. 113. 

825, .1 — The owner of business promises 

mortgaged them with the machinery A fixtures. 
A railway co. jrave notice to Lake p.art of the pre- 
mises for their railway, but before the price was 
fixed the mtgor. died, A the mtgoes. entered into 
poissession of the property. A suit was instituted 
for the administration of the mtgor.’s estate, 
which proved to be insolvent, A a receiver was 
appointed, Avho, with the consent of the mtgees. 
carried on the business. Arbitrators A an umpire 
were appointed to fix the compensation money 
payable by the co. 'J’he umpire awarded a sum of 
£11,950 of which he certified that he had aw^arded 
£2,800 in respect of the loss of profits in cairying 
on the business. The exors. claimed the £2,800 
as belonging to the mtgor.’s estate, to be divided 
among his general creditors : — Held : tho £2,800 
was in the nature of compensation for the value of 
tlic goodwill of the business, which passed with 
the premises. — PiLP:r. Rile, Exp. Lambton (1870), 
3 Ch. D. .36 ; 4.5 L. J. Ch. 841 ; 35 Ju T. 18 ; 40 
J. P, 742 ; 24 W. R. 1003, C. A. 

826. .] — (1) A trader who has sold his 

business A goodwill to another for value must 
abstain not only from soliciting orders from but 
also from dealing with the old customers. 

(2) “ Goodwill,” I apprehend, must mean 
every advantage — every possible advantage, if I 
may so express it, as contrasted with the negative 
advantage of the late partner not carrying on the 
business himself — that has been acquired by the 
old firm in carrying on its business, whether 
connected with the premises in which the business 
was previously carried on, or with the name of 


oven nil. — O wen v. Rayner (1005), 
25 N. Z. L. R. 168.— N.Z. 

m. Doctor* 8 goodioUl.] — Regarding 
tho practice of a deceaBod doctor there 
is no goodwill recognised by tho law. — 


Bain v. Munro (1878), 6 R. (Ct. of 
Sobs.) 416 ; 15 Sc. L. R. 260.— SCOT. 

n. Public-house goodwill.] — The 
Question whether the goodwill of a 
public-house Is heritable or movable 


depends on the clrcumBtanoes of each 
case. — Muibhkad’b Trustees v. Muir- 
head (1605), 7 F. (Ct. of Bess.) 496 ; 
42 Sc. L. R. 367 ; 12 S. L. T. 749.— 
SCOT. 
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tho late firm, or with any other matter carrying 
with it the benefit of the business (Jessel, M.R.)- 
— Ginksi V, Cooper & Co. (1880), 14 Ch. D. 696 ; 
49 L. J. Ch. 601 ; 42 L. T. 761. 

Annotations: — As to (1) Cloxisd. Legffotfc v. Barrett (1880). 

43 L. T. 641. Refd. Walker v. Mottram (1881), 19 Ch. D. 

365 ; Pearson v. Pearson (1884), 27 Ch. D. 145 ; Trego 

V. Hunt, [1896] A. C. 7. As to (2) Retd. Trego v. Hunt. 

[1896] A. C, 7. 

827. .] — The goodwill of a public-house is 

not a personal goodwill, but on sale of the house 
passes with it. 

It is quite plain that the goodwill of a public- 
house passes with the public-house. In such a 
case the goodwill is the mere habit of the customers 
resorting to the house. It is not what is called a 
personal goodwill (.Tessrl, M.R.). — Be Kitchin, 
Kx p. PuNNETT (1880), 16 Ch. D. 226 ; 60 L. J. Ch. 
212 ; 44 L. T. 220 ; 29 W. R. 129, C. A. 

Annotations : — Consd. West London Syndicate v. I. II. 

Comrs., [1898] 2 Q. B. 507. Mentd. lie Knight, Ex‘p. 

VoiBcy (1882), 21 Ch. D. 442 ; lie Willis, Ex p. Kennedy 

(1888), 21 Q. B. D. 384. 

828. .] — Trego v. Hunt, No. 44, ante. 

829. .] — Iniand Revenue Comrs. v. 

Muixer & Co.’s Margarine, Ltd., No. 834, post, 

830. .] — R. & F. carried on business as 

stockbrokers in London under articles of partner- 
shii) which contained no mention of goodwill. 
The term for which the partnership was con- 
stituted expired, the business was carried on by 
them as partners at will upon the conditions of 
the articles as far as applicable, H. died, 
continued to carry on the business. For this 
purpose he obtained the permission of the com- 
mittee of the Stock Exchange to use the name of 
the firm. Ho accounted for II. ’s capital, but 
declined to pay anytliing in respect of the goodwill : 
— Held : the nature of a stockbroker’s business 
was not such that there could not be a saleable 
goodwill thereof ; & in the absence of any provision 
to the contrary in the articles, the goodwill must 
be sold A the proceeds accounted for. 

The goodwill of a business is the advantage, 
whatever it may be, which a person gets by 
continuing to carry on & being entitled to repre- 
sent to the outside w'orld that he is carrying on a 
business which has been canned on for some time 
previously (Warrington, J.). — Hill v. Feakis, 
L1906] 1 Ch. 466 ; 74 L. J. Ch. 237 ; 63 W. R. 
457 ; 21 T. L. R. 187. 

Effect of bankruptcy of trader.] — See Bank- 
ruptcy, Vol. V., p. 660, Noe. 6810-6811. 

Assignment of trade mark with goodwill.] — 

Sfc Bankruptcy, VoI. V., p. 968, No. 7924. 


Sect. 2.— NATURE AND CHARACTERISTICS. 

Sub-sect, 1.— -Personal and Local Goodwill. 

831. Personal Sc local goodwill distln^lshed.] — 
There is no such abstract property as will bear the 
name of goodwill. In some cases there is a local 
goodwill, especially in the case of an inn ; there is 
also a goodwill which is purely personal. It is 
said, that personal goodwill is not such a thing as 
could be considered the subject of sale. Then, 
suppose a goodwill was partly local & partly 
personal, that personal goodwill is in the individual 
bkpt., & not in the assignees ; the personal good- 
will is the power to recommend customers, but 
what would be the recommendation of the 
assignees ? they could have no influence on the 
customers (Sir John Cross). — Re Thomas, Ex p. 
Thomas (1841), 2 Mont. D. & De G. 294 ; 6 Jur. 
967, Ct. of R. ; on appeal (1842), 1 Ph. 169, L. C. 
Annotation : — Mentd. Re Marshall, Re Marshall & Hodgers 

(1846), De G. 273. 


832 . .] — The trade or goodwill of a trade 

sometimes enhances the value of real property 
as a well accustomed tavern or shop will, on 
account of the habit of persons to frequent it, 
sell for much more &. the duty on a conveyance of 
the place where the business is carried on ought 
pro tanto to be augmented ; & very frec^uently the 
goodwill of a business or profession without any 
interest in land connected with it is made the 
subject of sale though there is nothing tangible 
in it ; it is merely the advantage of the recom- 
mendation of the vendor to his connections & his 
agreeing to abstain from all competition with the 
vendor (PoixocK, C.B.). — Potter v . Inland 
Revenue Comrs. (1854), 10 Exch. 147 ; 23 

L. J. Ex. 346 ; 18 Jur. 778 ; 2 W. R. 561 ; 156 
E. R. 392 ; svh nom. Re Stami’ Duty on Potters’ 
Deed, 2 C. L. R. 1131 ; std> nom. A.-G. v. Potter, 
23 L. T. O. S. 269. 

Annotations Consd. I. R. Comrs. v. Angus, Same v. Lewis 

(1889), 23 Q. B. D. 579 ; West London Syndicate v, 

1. R. Comrs., [1898] 2 Q. B. 507 ; I. R. Comrs. v. Muller’s 

Margarine, [1901] A. C. 217. Refd. Limmer Asphalte 

Paving Co. V. I. R. Comrs. (1872). L. R. 7 Kxeh. 211 ; 

Smelting Co. of Australia v. I. R. Comrs., [1896] 2 Q. B. 

179 ; Danubian Sugar Factories v. I. It. Comrs., [1901] 

1 K. B. 245. 

833 . .] — It is obvious there are certain kinds 

of goodwill to which a mtgee. will be entitled. 
The goodwill which attache^? to a particular house 
increases the value of that house & therefore the 
mtgee. is entitled to that. If for instance there 
is a well known public house & from its position 
being well known people frequent it the goodwill 
attaches to the lions* aids to its value. But 
there may be other kinds of goodwill attaching to 
the personal reputation which a man has made for 
liimself. Of course that does not go to the mtgee. 
of the house but is a thing personal to the man 
whose skill A name have acquired that goodwill 
(Cotton, L.J.). Cooper r. Metropolitan Board 
OF Works (1883), 25 Ch. D. 472 ; 53 I.. J . Ch. 109 ; 
50 L. T. 602 : 32 W. R. 709, C. A. 

Annotation -Consd. West London Syndicate v, I. R. 

Comrs., [1898] 2 Q. B. 507. 

834 . Locality of goodwill.] — (1) What is good- 
will ? It is a thing very easy to describe, very 
difficult to define. It is the benefit <fc advantage 
of the good name, reputation, A connection of a 
business. It is the attracli\e force which brings 
in custom. It is the one thing which distinguishes 
an old e.stablished business from a new business 
at its first start (Lord Macnaghten). 

Tlie term goodwill is nothing more than a 
summary of the rights accruing to resps. from their 
purchase of the business & property employed in 
it (Lord Davey). 

(2) If there is one attribute common to all cases 
of goodwill it is the attribute of locality. For 
goodwill has no independent existence. It can- 
not subsist by itself. It must be attached to a 
bu.siness. Destroy the business, A the goodwill 
perishes with it, though elements remain which 
may perhaps be gathered up A: be revived again 
(Lord Macnaghten). 

I do not say there may not be such a thing as a 
goodwill of a business utterly unconnected with the 
premises in which tlie business has been previously 
carried on, for it is quite possible that a man 
retiring from business might wish to retain the 
premises for his own private use, &> sell merely 
the goodwill. . . . The goodwill of a trade 
carried on in a shop is as essential to the tradesman 
as the shop itself, which is benefited by it. What 
is the trade of a shop but the business done in it, 
& how is that custom brought to the shop but by 
the goodwill attached to it. The combination of 
a suitable shop with the trade done in it, & the 
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Sect. 2. — Nature and characteristics : Sub-sects. l<Sb2. 
Sect. 3 ; Sub-sects, 1 <£: 2, A. ; suh-seci. 3.] 

goodwill inducing that trade, seem to me to be 
inseverable (Lord Bkampton). 

That in some cases & to some extent goodwill 
can & must be considered as having a distinct 
locality, is obvious, & was not in fact disputed. 
The goodwill of a public-house or of a retail shop 
is an instance. The goodwill of a business usually 
adds value to the land or house in which it is carried 
on if sold with the business ; & so far as the good- 
will adds value to land or buildings, the goodwill 
can only be regarded as situate wliere they are. 
In such a case the goodwill is said to be annexed 
to them (Lorj> Lindi.ev). 

(3) It has not be<‘n contended that goods, 
wares, ^ merchandise cover goodwill (Lord 

LiNDLEY). IN1.AND IIEVENUE CoMRS. V. MUELER 

& Co.’s margarine, Ltd., [1901] A. C. 217 ; 70 
L. .1. K. B. 077 ; 84 L. T. 720 ; 49 W. K. 003 ; 1 7 
T. Iv. R. 530, 11. Ju ; on appeal from S. C. suh nom. 
Muller & Co.’s Margarine, liTn. v. Inland 
Revenue Comrs., (1900] 1 Q. B. 310, C. A. 

Annotations : — Aa to (2) Consd. Daiiiiblan Su^rar Factories 
V. 1. It. Comrs., 11901] 1 K. B. 245 ; lUckerby v. Itcay 
(190.1), 20 It. 1*. V. .180. Refd. Hey v. Lecouturier (1907), 
98 L. T. 197 ; Velazquez v. 1. 11. Comrs., [1914] 3 K. B. 
458. Ocnerallu, Mentd. Pink v. .Sliarwoocl (No. 2), lie 
Ord’s Trade Mk. (1913), 109 L. T. 594 ; Urban r, 1. It. 
Comrs. (1913), 29 T. L. 11. 476. 


Sub -SECT, 2. — Goodwill as Separate 
Entity. 

835, Whether separable from business.] — (1) The 

goodwill of a victualler’s business held, under the 
circumstances, to be incident to the stock A license, 
k not to the premises on which the business was 
carried on. 

(2) A widow carried on the business of a licensed 
victualler on premises held by her from year to 
year. Prior to her second marriage, slie assigned 
her household goods, furniture, stock-in-trade, 
brewing utensils, all other her elTects upon trusts 
excluding her hu.sband. She married : — Held : 
the goodwill of the trade, which was afterwards 
sold, passed by the deed as incident to the stock 
& license, & not to the Imsband with the premises. 

(3) It [goodwill] is the chance or probability 
that custom will be had at a certain place of 
business in consequence of the way in which that 
business had been previously cari’ied on (IjORD 
Longdale, M.R.). — England r. Downs (1842), 
6 Beav. 209; 32 L. J. Ch. 85; 0 Jur. 1075; 
49 E. R. 829. 

Annotation: — Generally, Mentd. Groves v. Wright (1856), 

2 K. & J. 347. 

836. .] — Tlie widow & one of the two exors. 

of a surgeon dentist, who alone proved his will very 
shortly after his decease, by the description of 
the widow k one of the exors. of the deceased, 
entered into an agreement with a person as his 
successor, who agreed to give to the \\'idow, her 
exors., administrators as.signs £100 yearly for 
five years, for the goodwill of the business, & for 
the advantage of an introduction to the patients 
of the deceased, to pay £100 for the instruments, 
to take the furniture at a valuation, <k to take the 
house which the deceased held as a yearly tenant, 
& in which he resided, for the residue of the term 
therein. The agreement contained stipulations 
for tl»e xwrsonal exertions of the widow on behalf 
of the successor. U i^on inquiries before the master 
in a creditors’ suit against the widow for the 
administration of testator’s estate, it apjieared 
by the affidavit of the successor that he relied upon 
the widow’s personal exertions ; & that, if these 


were not afforded, he should resist payment of 
the annuity. By the report the master did not 
charge her with the annmty of £100 as part of her 
testator’s assets ; but, on exceptions : — Held : 
the whole, or a part, of the annuity belonged to the 
estate ; & the cause was referred back to the 
master to review his report. — Smale v. Graves 
(1850), 3 De G. k Sm. 706 ; 19 L. J. Ch. 167 ; 15 
L. T. O. 8. 179 ; 14 Jur. 662 ; 64 E. R. 670. 
Annotation : — COBSd. Corbin v. Stev\art (1911), 28 T. L. H. 99. 

837. .] — The goodwill of a business, carried 

on by a wife before marriage, k afterwards by the 
husband k wife, survives to her : she may dis- 
pose of it k receive the purchase-money for her 
own benefit, even though it is carried on upon 
leasehold j^remises forming a part of the estate of 
testator, which were disposed of by his will. — 
Morris v. Moss (1855), 25 L. .1. Ch. 194. 

838. .] — Weddehburn i\ Wedderburn 

(No. 4), No. 821, ante. 

839. .] — Smith v. Everett, No. 932, posi. 

840. .J — Robertson v. Quiddington, No. 

920, post. 

g41 — Hall v. Barrows, No. 933, post, 

842. .] — Re KiTciriN, Ex p. Punnett, No. 

827, ante. 

843. ,] — (1) By an agreement under seal 

the vendor agreed to sell the goodwill of the 
business of an hotel proprietor k licensed victualler, 
k the lease of the liotel in which the business was 
carried on, together 4vith the liousehold furniture, 
stock-in-trade, cash k book debts ; of the total 
consideration £1,085 was apportioned to “ lease 
k goodwill” £1,462 to furniture, stock-in-trade, 
k cash k £37 to book debts. The vendor was to 
show a good title to the lease k to assign the lease 
k goodwill to the purchasers ; in the event of tlie 
consent of the landlords to the assignment of the 
lease not being obtained, it was provided that the 
vendor should, at the option of the i3urchasers, 
execute a declaration of trust of the leasehold 
premises in their favour. The consent of the 
landlords not having been obtained, a declaration 
of trust was executed in favour of the purchasers, 
which was stamped with the fixed duty of 10«. : — 
Held : the goodwill was not merely an enhance- 
ment of the value of the leasehold iiremises but 
was cajiable of being sold independently thereof, 
k as it was property other than lands, the agree- 
ment was liable to ad valorem duty in respect of 
the value of the goodwill. 

(2) If the lease alone had been dealt with the 
vendor might after the sale have solicited the 
customers who liad been in the habit of staying at 
the hotel to transfer to him their custom at another 
hotel. The goodwill having been agreed to be 
transferred, the vendor could not do this (Rigby, 
L.J.). — West London Syndicate v. Inland 
Revenue Comrs., [18981 2 Q. B. 607 ; 67 L. J. 
Q. B. 956 ; 79 L. T. 289 ; 47 W. R. 125 ; 14 
T. L. R. 669 ; 42 Sol. Jo. 714, C. A. 

Annotations : — Aa to (1) Apld. Beiglloni v. Cavalli (1900), 83 

L. T. 500. Expld. w Distd. Muller’s Margarlno v, 1. R. 

Comrs., [1900] 1 Q. B. 310. Reid. Danubian Sujfar 

Factories v. I. R. Comrs., [1901] 1 K. B. 245 ; Maples v. 

I. R. Comrs., [1914] 3 K. B. 303. Generally, Mentd. 

CJhesterfleld Brewery Co. v. I. K. Comrs., [1899] 2 Q. B. 7. 

g 44 . .] — T'he goodwill of a public house is 

something apart from k different from the house 
(Cozens-Hardy, J.). — Baolioni V. Cavalli (1900), 
83 L. T. 600 ; 49 W. R. 236 ; 45 Sol. Jo. 78. 

845, .] — Inland Revenue Comrs. v. 

Muller & Co.’s Margarine, Ltd., No. 834, ante. 

846 . Goodwill attached to premises — Purchase 
price part of real estate of vendor.] — Suppose the 
dealing has been extensive k carried on in partner- 
ship k with the father’s stock the son who is exor. 
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would be accountable. Suppose the house were a 
house of great trade he must account for the value 
of what is called the goodwill of it (Lord Haud- 
wicKE, O.). — Gibblbtt V. Read (1744), 9 Mod. 
Rep. 469 ; 88 E. R. 673, L. C. 

Annotations : — ^Befd. Abbott v. Parfltt (1871), L. R. 6 Q. B. 

346 ; Moseley v. Kendell (1871), L, R. 6 Q. B. 338. 

847. .] — Money received by an extrix. 

for the goodwill of a public-hoiise is assets in her 
hands. — Worral v. Hand (1791), Peake, 105 ; 
170 E. R. 95, N. P. 

848. .] — A public-house belonging to 

an intestate in fee, & in which he had carried on 
business, was sold, on lease, in the administration 
of his estate : — Held : the goodwill could not be 
separated from the real estate. — ^B ooth v. Curtis 
(1809), 20 L. T. 152 ; 17 W. R. 393. 

Rights of mortgagee.] — See Mortgage, 

Vol. XXXV., pp. 312, 002, Nos. 580-588, 3410. 


Sect. 3.—TRANSFER OF GOODWILL. 

Sub-sect. 1. — What Words Transfer Goodwill. 

849. Whether implied — On sale of business.] — 

Where a business is sold the entire goodwill & right 
to use trade marks pass to the pui'chaser without 
any exi)ress mention of them being made in the 
deed of assignment, k, the ct. will restrain any 
attempt on the part of the vendor to retain either 
for his own benefit or use. — Shipwright v, 
Clements (1871), 19 W. K. 599. 

860. .] — Ross v. Sursham (1894), 11 

T. L. R. 06. 

851. Stock-in-trade.] — England v. Downs, No. 
835, mite. 

852. Assets.] — Jennings v. Jennings, No. 891, 
post. 

853. Trade Interest.] — “ Trade interest ” which 
expression we understand to refer to goodwill, 
expectation of profit Ac any other similar matters 
(per Cur.). — He London County Council <fc 
City of I^ondon Brewery Co., [1898] 1 Q. B. 
387 ; 67 L. J. Q. B. 382 ; 77 L. T. 463 ; 61 J. P. 
808 ; 46 W. R. 172 ; 14 T. L. R. 60, D. C. 

854. Goods, wares & merchandise.] — Inland 
Revenue Comrs. v. Muller <te Co.’s Margarine, 
Ltd., No. 834, ante. 

855. Works & plant.] — In Hamilton Gas Works 
Act, 1895, 8. 46, the expression “ gas works 
plant” includes not only the w^orks themselves 
in the material sense but the undertaking as a 
going concern. — Hamilton Gar C'o., Ltd. v. 
Hamilton Corpn., [1910] A. C. 300 ; 79 L. ,T. 
P. C. 76 ; 102 L. T. 372 ; 74 J. P. 185 ; 26 T. L. R. 
377, P. C. 


Sub-sect, 2. — What Passes by Tk answer 
OF Goodwill. 

A. In Oeneral. 

856. Bequest of goodwill of business carried on on 
^estator’s freehold — Includes limited right of occu- 

^’aRT VI. SECT. 3, SUB-SECT. 2.— A. 

o. Whether special value to firm — 

Of premises of same special value to 
third person .] — By a deed of dissolu- 
tion of partnership the retiring partner 
awood to soil to the continuing partners 
hiH share of the goodwill of the business, 
agencies, & premises of the firm for 
£2,000, & it was also agreed that all 
premises, plant, & stock to arrive 
should bo taken over by the continuing 
partners at a fair value : — Held : the 
sale of the goodwill of the premises did 
not Include the special value to the 
firm of premises which would have had 
the same special value iu the hands 

J. — ^VOL. XLin. 


patlon of premises.] — Sewible, a bequest of the 
goodwill of a business carried on by testator on his 
own freehold, entitles the legatee to such limited 
occupation only of the premises as may be 
necessary to enable him to obtain the benefit of 
his bequest, but not necessarily to have a lease of 
the premises. — ^Fryer v. Ward (1862), 31 Beav. 
602; 32 L. J. Ch. 433 ; 9 Jur. N. S. 164; 11 
W. R. 104 ; 54 E. R. 1272. 

857. Assignment of solicitor’s business & good- 
will — Right to deeds & papers of clients of assignor.] 
— In the absence of specific & definite stipula- 
tions, an assignment of the ” goodwill ” of a solr.’s 
business does not carry with it the right to the 
custody of deeds & papers belonging to the clients 
of the assignor (Denman, J.). — James v. James & 
Bendall (1889), 58 L. J. Q. B. 300 ; 00 L. T. 569 ; 

37 W. R. 495 ; 5 T. L. R. 383, D. C. ; on appeal, 
23 Q. B. D. 12, C. A. 

Annotation: — Mentd. Re Palmer & Hosken, [1898] 1 Q. B. 

131. 

858. Secret formulas for manufacturing pro- 
prietary articles.] — A debtor, against whom a 
receiving order had been made, had carried on 
business in the manufacture & sale in England, 
Franco & America of certain jiroprietary articles 
made according to secret formulas invented by him 
& his brother with whom he was in partnership. 
In his public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor Ac his brother had each of them agreed 
not to disclose the secret. Upon the dissolution of 
the partnership the bkpt. retained the assets & 
goodwill of the business in England & America, 
while his brother continued to carry it on in France. 
The formulas had never been committed to writing. 
The bkpt. refused to disclose them on the ground 
that they existed only in his brain as the result 
of his sloll & capacity, & that to disclose them 
would be a breach of his agreement with his 
brother : — Held : the formulas were part of the 
goodwill & assets of his business, & ho was bound 
to communicate them to his trustee. — He Keene, 
[1922] 2 Ch. 475 ; 91 L. J. Ch. 484 ; 127 L. T. 831 ; 

38 T. L. R. 663 ; 66 Sol. Jo. 503 ; [1922] B. A:: 
(\ R. 103, C. A. 

B. Benefit of Heslrictive Covenants. 

See Part V., Sect. 3, sub-sect. 3, B., ante. 


Sub-sect. 3. — Carrying on Business after 
Transfer. 

859. Right of assignor to carry on same business 
— In absence of express covenant.] — Shackle v. 
Baker, No. 550, ante. 


860. .] — Crutwell V. Lye, No. 880, 

post. 

861. .] — Bozon V. Farlow, No. 904, 

ante. 

862. .] — It is the clearly established 


printer boor manufacturer at Parra- 
matta : — Held: there uaa no implied 
covenant by the vendor not to eatab- 
lish a similar husinoss In Parramatta 
or elsewhere. — Brown v. Miller (1863), 
N. S. W. S. C. 1{.(L.) 76.— A US. 

869 ii. .] — Anderson r. 

Mill (1912), 14 W. A. L. 11. 184.— AUS. 

859 iii. .] — Deft, sold to pltf, 

the goodwill of the business of an inn- 
keeper which ho was carrying on in 
London, in this Province, imder the 
name of “ Mason’s Hotel ” or “ West- 
ern Hotel ” : — Held : the sale of the 
goodwill Implied an obligation enforce- 
able in equity that deft, would not 
G 


of any third person . — Re Totiull, 
Watson & Co. (1903), 22 N. Z, L. II. 
755.— N.Z. 

p. Right to business hooks.] — 
When a retail business is sold without 
any express limitation or restriction, 
the right to the business books passen 
to the purchaser. — Morrison v. Morri- 
son (1900), 2 F. (Ct. of Sess.) 382 : 37 
8c. L. R. 283 ; 7 S. L. T. 320.— SCOT. 

PART VI. SECT. 3, SUB-SECT. 3. 

8591. Right of assignor to carry on 
same business — in absence of express 
covetuint.] — ^A. sold by a written agree- 
ment hlB plant & stock in trade as a 
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Sect, $« — Transfer of goodwill : Svh-secta, 3 4.] 

dod^e that the ct. will carry into execution an 
agreement so constituted [contract by letter]. It 
is not necessary to be satisfied that the parties 
actually meant the same thing, provided a clear 
assent be given to a certain proposition arising 
dc /ocio out of the terms of the correspondence. 

upon the whole my opinion is this — ^that the 
terms of the contract, & its subject-matter are 
sufficiently stated ; but that pltf. has no right, 
according to the contract to claim any goodwill 
in the trade in addition to the partnership 
property which is the subject of it except what is 
the necessary effect of his acquiring the sole owner- 
ship in the property— -certainly not such as to 
preclude deft, from carrying on the same trade 
where & when & with whom he pleases (Lord 
Eldon, 0,). — Kennedy v. Lee (1817), 3 Mer. 
441 ; 30 E. R. 170, L. C. 

Annotations /— Consd. Clmrfcon v. Douglas (1859), John. 174. 
Retd. Thomhury v. Bevlll (1842), 1 Y. & C. Cli. Gas. 554 ; 
Heynolda v. Bullock (1878), 47 L. J. Ch. 773 ; Glneel v. 
Cooper (1880), 14 Ch. D. 696 ; Pearson v. Pearson (1884), 
27 Ch. D. 145 ; I. H. Comrs. v. Muller's Margarine (1901), 
84 L. T. 729. Mentd. Thomas v. Blackman (1844), 1 
Coll. 301 ; Chinnock v. Ely (1865), 4 De G. J. & Sm. 638 ; 
Baumtinn v, James (1867), 16 L. T. 165 ; Cayley u. Wal- 
pole (1870), 39 L. J. Ch. 609 ; Lewis v. Brass (1877), 
37 L. T. 738 ; Rossltor v. Miller (1878), 3 App. Cas. 1124 ; 
Preston v. Luck (1884), 27 Ch. D. 497 ; Hawkosworth r. 
ChafTey (1886), 54 L. T. 72; ChllUngvvorth v. E&che 
(1923), 129 L. T. 808. 

863. .] — C^hurton r. Douglas, No. 

823, a7ite. 

g 64 . Smith r. Everett, No. 032, 

post. 

865. .]— One of two partners in a 

firm of S. J. & Co. in a country town, having died, 
the survivor filed his bill against the exors. to have 
the partnership wound up ; the decree for sale 
was made, & it was referred to chambers to settle 
the terms & conditions. A sale in one lot, of the 
goodwill & of the premises in which the business 
had been carried on was directed, & an advertise- 
ment was approved, which stated that the pur- 
chaser would have the “ exclusive right ” to liold 
himself out as successor of 8. J, & Co. ; but it 
was ordered that these words should be struck 
out, as calculated to mislead a purchaser & that 
a statement should be introduced that the sale 
would not prevent pltf. or his assigns from carrying 
on the same business in the same town. — Johnson 
V. Helleley (1864), 2 De G. J. & Sm. 446 ; 5 
New Hep. 211 ; 34 1.. J. Ch. 179 ; 11 L. T. 581 ; 
13 W. R. 220 ; 46 E. R. 447, L. JJ. 

Annotations: — Consd. Trego v. Himt, [18901 A. C. 7 ; 

Jennings v. Jennings, [1898] 1 Ch. 378. Befd. Walker v. 
Mottram (1881), 19 Ch, D. 355 ; Pearson v. Pearson (1881), 
27 Ch. D. 145 ; Page v. Ilatllfle (1896), 74 L. T. 343 ; lit 
David & Matthews, [1899] I Ch. 378 ; Gillingham v. 
Beddow. [1900] 2 Ch. 242. 

866. .] — The vendor of a business & 

the goodwill thereof may, in the absence of express 
stipulation to the contrary, set up a business of 
the same kind either in the same neighbourhood 
or elsewhere, & may publicly advertise the fact of 
his having done so ; but he must not solicit tlie 
customers of the old business to cease dealing with 
the purchaser, or to give their custom to himself. — 
Labouchere V. Dawson (1872), L. R. 13 Eq. 322 ; 



404; 20 


15 Oh. D. 
506; 
Walker 

_*earso& v, 

emon v. Hallam 


Trego V. Hunt, [1806] 
an (1028' 


Pearson (1884), 27 Oh. D, 

(1886), 34 Oh. D. 748, ^ 

A. O. 7. Dlitd. Livook eTPearson (1028), 83 Com. Oas. 

188. Befd. Allen v. Flood, [1808] A. 0. 1 ; Jennings e. 

Jennings, [1898] 1 Oh. 378 ; Gillingham v. Beddow, 

[1900] 2 Oh. 242 ; Green (Northampton) v, Morris, 11014] 

3 Ch. 562 ; Boome v. Wloto, (1027] 1 Oh. 667 ; Farey v. 

Cooper, [1927] 2 K. B. 384. 

867. .] — Trego v. Hunt, No. 44, 

ante. 

g68. False representation of intention not 

to carry on same business.] — CRUTWEiiL v. Lye, 
No. 880, post. 

869. .] — On one of two partners 

retiring from trade, it was left to arbitrators to 
determine, amongst other things, what was to be 
paid to the retiring partner for the goodwill of the 
trade ; & they, on an understanding that the 

retiring partner would not set up the trade in the 
same street or its vicinity, awarded £5€0 as the 
share of the retiring partner for the goodwill, 
which was paid ; but no mention was made in 
the award as to the retii’ing partner not carrying 
on the trade in the same street or its vicinity. 
Afterwards, he having set up the trade in the same 
street, a decree made, on parol evidence of the 
understanding on wliich the award was made, 
enjoining him, on the ground of fraud, from 
carrying on the same trade in the same street, or 
its vicinity. — Harrison v. Gardner (1817), 2 
Madd. 198 ; 56 E. K. 808. 


Annotation : — Consd. Tiego r. Hunt, [1896] A. C. 7. 

870. Exclusive right of assignee to carry on 
actual business transferred.] — Pltf. declared in 
covenant, & set out first an indenture, whereb>' 
deft., the original proprietor of a medicine, bar- 
gained, sold, & assigned all his right, interest, 
property in it to a third person, subject to a 
covenant by the assignee to pay him one-third of 
the profits duiing his 6c his wife’s lives ; & also 
covenanted with the assignee that lie would not 
thereafter, by himself or jointly with any other, 
prepare or sell, or engage with any other person 
in prejmring or selling the said medicine, etc. ; 
& then pltf. sot out a second indenture, whereby 
the first assignee assigned all his right, interest, 
6c property in the medicine to pltf., subject to the 
covenant of reservation : & then pltf. set out a 
third indenture between him & deft., reciting the 
two former, & that he had agreed with deft, for 
the absolute purcliase of all his right, share, 6c 
interest, as well in the said medicine, as in the 
one-third share so reserved to deft. ; by which 
indenture deft, bargained, sold, 6c assigned to 
pltf. all that third share, & all other share, or pro- 
portions, right, title, interest, claim or demand 
whatsoever of deft, to the said medicine, or to the 
profits, etc. habendum to pltf. in like manner 
as deft, might have done if those presents had not 
been made ; with a covenant that pltf. might at all 
time thereafter prepare 6c sell the medicine in the 
name of deft., & receive the profits thereof to his 
own use ; & another covenant for further assur- 


tberoafter resume or carry on the 
business of an innkeeper in London, 
under the name of “ Mason’s Hotel,” 
or ” Western Hotel ” : & would not 
resume or carry on the husinoss of an 
innkeeper, under any name or in any 
manner. In the premising in question : 
& would not hold out in any way that 
he was carrying on the business 
formerly carried on by him under the 
said names, or either of them. — 


Mossop V. Mason (1871), 18 Gr. 453. — 

CAN. 

859 iv. ^,1 — ^Whero a business 

carried on in leased promises is sold as 
a going concern the taking by the seller 
of a new lease of the premises with the 
idea of returning there after the expira- 
tion of the existing lease, amounts to a 
direct solicitation of the old customers 
& consequently tends to depreciate that 
which was sold. The seller will bo 


ordered to assign the now lease to the 
buyer, or if the lessor’s consent to such 
assignment cannot be had, the seller 
will be restrained from carrying on 
business in the premises. — PuiiOS v. 
Demarco (Alta.), [1917] 2 W. W. R. 
1000— CAN. 

859 V. .] — Chandra Kanta 

Dab V . PARA8UIXAI^ Mullick (1921), 
I. L. R. 48 Calc. 1030.— IND. 
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anoe, for the more perfect & absolute assigning & 
assuring to pltf . the said medicine* & all the profits 
arising from the sale thereof. Then pltf. 
oeed^ to assign breaches in the words of the first 
indenture between deft. A the first assignee ; 
that deft, prepared & sold the medicine, & also 
engaged with others in preparing & selli^ it for 
his own profit, etc. : & charged some of these 
breaches to be contrary to the first indenttire, & 
to deft.’s covenants therein with the first assignee ; 
but the second breach was charged to be contrary 
to the last indenture &; to his covenant with pltf. ; 
— Held : the last indenture alone, without the 
confirmation, which, however, the construction 
of it received from the two former, recited therein, 
showed an intention in deft., & the words of it were 
large enough, to assign to pltf. not only the one- 
third share of the profits reserved by the first 
indenture, but all deft.’s right, title, So interest in 
the medicine, So all the future profits arising from 
the sale thereof ; So such assignment of all his 
interest So property in the medicine raised an 
implied covenant that he would not prepare or 
sell the medicine, or engage with others in so 
doing, for his own profit ; such preparation So sale 
being a retention So exercise of the right of 
preparing So vending the medicine of which he was 
once the proprietor, in derogation of his deed, 
whereby he had conveyed such right to pltf., So 
the second breach was well assigned, which was 
charged to be against his covenant in the last deed 
with pltf. — Sbddon V, Senate (1810), 13 East, 
63 ; 104 E. B. 290. 

871 , ,] — Hudson v, Osborne, No, 874,posL 

872. .] — The rule of Labouchere v. Dawson, 

No. 866, ante, by which in the case of a voluntary 
sale the vendor of the goodwill of a business is 
precluded from afterwards soliciting the former 
customers of that business cannot be extended to 
the case of a compulsory alienation. The obliga- 
tion enforced by the rule is purely personal So is 
not a mere incident to the transfer of property. 
Therefore the imrchaser of the goodwill of a busi- 
ness from a trustee in bkpey. or liquidation has no 
right to restrain the bkpt. or liquidating debtor 
from setting up bond fide a fresh business So 
soliciting the customers of his former business So 
it is immaterial whether bkpt. has or has not 
joined in the conveyance of the goodwill to the 
purchaser. 

An assignment of a business So its goodwill, 
without more, ... as against the assignor . . . 
confers on the assignee the exclusive right to carry 
on the business assigned So as incidental to this 
it also confers on him the exclusive right to repre- 
sent himself as carrying on that business & 
consequently the right not only to sue the assignor 
for damages if he has infringed these rights but 
also to restrain him from infringing them if he 
manifests an intention to infringe them {per Cur.). 
—Walker v. Mottram (1881), 19 Ch. D. 355 ; 
51 L. J. Ch. 108 ; 45 L. T. 659 ; 30 W. B. 185, C. A. 
AnnoUUv^ Dawson v. Boeson (1882), 22 Ch. D. 

504. Conid. Pearson v. Pearson (1884), 27 Ch. D. 145 ; 

’ Jennings r. Jennings, 
Green ( Northampton )v. Morris, 

[1914] 1 Ch. 662 : Faroy v. Cooper, [1927] 2 K. B. 384. 

Consd. Boorne v. wicker, [1927] 1 Ch. 667. 


SUB-SBCT. 4. — ^USE OF NAME AFTER TRANSFER. 
See, generally, Trade Marks, Trade Names, So 
Designs. 

878. Right Of assignee to exeluslve use of trade 
name.] — O hurton v. Douglas, No. 823, ante. 

874. .] — In substance there is no distinc- 

tion between the sale of a business So goodwill by 
a trader himself So a sale by his assignees in bkpey. 
Therefore on sale of a business by a trader’s 
assi^ee in bkwy. the trader has no right upon 
setting up a fresh business after his discharge 
to use the trade marks of his old business or in 
any other way to represent himself as carrying on 
the identical business which was sold, although 
he has a right to set up again in business of the 
same kind next door to his old place of business. 

He has no right to call his house O. house. 
That 1 take to be a mode of representing his 
business as the same as was carried on there. It 
is the trade designation of the business — ^it is the 
O. house business. I think that a man who has 
sold the house which is known as O. house So the 
business which is known as the O. house business 
has no right to reassume that name which can 
only be reassumed for the purpose of deceiving 
the public into the belief that his present business 
is the same as liis former one (Jones, V.C.). — 
Hudson v. Osborne (1869), 39 L. J, Ch. 79 ; 21 
L. T. 386. 

Annotations : — Apld. Hammond i’. IVIalcolm Brunker & 
Collyns (1892), 8 L. R. 324. Refd. Walker v. Mottram 
(1881), 19 Ch. D. 355. 

875. .J — The assignment of the goodwill 

& business of C. So W. did convey the right to use 
the name of C. So W. So the exclusive right to use 
that name as between the vendor-purchaser of 
that business. . . . The sale of the goodwill So 
business conveyed the right to the use of the 
partnership name as a description of the articles 
sold in that trade So that right is an exclusive 
right as against the person who sold it So an 
exclusive right against all the world so that no 
other pc'rson could represent himself as carrying 
on the same business (James, L.J.). — Levy v. 
Walker (1879), 10 Ch. D. 436 ; 48 L. J. Ch. 273 ; 
39 L. T. 054 ; 27 W. R. 370, C. A. 

Annotations: — Apld. Chappell v. Griffith (1885), 53 L. T. 

459. Diftd. Chatteria v. Isaacson (1887), 57 L. T. 177 ; 
Gray v. Smith (1889), 43 Cb. D. 208. Apld. Bodega Co. 
V, Owens (1889), 7 R. P. C. 31. Consd. Thynne r. Shove 
(1890), 45 Ch. D. 577. Apld. Burchell i\ Wilde. [1900] 
1 Ch. 551. Reid. Jennln^ v. Jennings, [1898] 1 Ch. 378 ; 
lie David & Matthews, [18991 1 Ch. 378 ; Pomeroy v, 
Scal6 (1906), 23 T. L. R. 170. Mentd. Waring &: OUlow 
V. GiUow & Gillow (1916), 32 T. L. R. 389. 

876. .] — Deft, w’ho claimed to have been 

descended from an ancestor of the name of 
Pomeroy So who carried on business under the name 
of Mrs. Pomeroy assigned the business to a co, 
with the goodwill So exclusive right to use the name 
of Mrs. Pomeroy as part of the name of the co. & to 
represent the co, as carrying on the business in 
continuation of the firm of Mrs. Pomeroy : — Held : 
deft, must be restrained from carrying on a similar 
business under the name of Pomeroy or Mrs. 
Pomeroy or any other stylo of which the name 
Pomeroy formed part. — ^M rs. Pomeroy, Ltd. v. 
ScalR (1906), 23 T. L. B. 170 ; 24 R. P. C. 177. 

877. While not exposing vendor to 


PART VI. SECT. 3, SUB-SECT. 4. 

873 i. Right of assignee to e-xclusive 
use of trade name ,] — McDonald v. 

(1904), 37 N. S. R. 46; 23 
a L. T. 299.— CAN. 

878 ii. .] — Wilson v. Williams 

(1892), 29 L. R. Ir. 176.— IR. | 

. T — • hr®*' of the partners 

of B. 8c M., bought the business & good- 


will, & carried the business on for three 
years in his own name. At the end of 
that time his former partner M. & a 
person also named S.. who had entered 
into partnership with him, began to 
trade in the same business in the same 
town, under the name of S. & M. : — 
Held: 8. was entitled to interdict 
against their using that name. — S mith 
V. McBride & Smith (1888), 16 R. (Ct. 


of Sess.) 36 ; 26 Sc. L. R. 22.— SCOT. 

873 iv. .] — Whci*e the buslnoss & 

goodwill of an Insolvent, carried on in 
Ills own name, has been sold in the in- 
solvency the Insolvent is entitled there- 
after to set up a fresh business in his 
own name, but he cannot represent 
such business to be the old one. — 
Dowbqn V. HoBxmic & Watson, 
[1912] W. L. D. 1.— S. AF. 

G 2 
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Sect 3. — Transfer of goodwill: Sub-sects, 4, 6 ifer 6,J 
liability.] — vendor who had carried on a business 
under the name of “ Madame Elise ” which was 
the name of his wife sold the goodwill & interest 
of the business together with the exclusive right 
of using the name of “ Madame Elise & Co.” : — 
Held : the purchaser was not entitled to trade 
under the old name alone inasmuch as it would 
le^ people to believe that the old business was 
still being carried on & might cause the vendor to 
incur liability. — Chatteris v. Isaacson (1887), 
67 L. T. 177 ; 3 T. L. R. 706. 

Annotations .—'Reid. Burchcll v. WUde (1900), 48 W. R. 

191 ; Hoaber v. Yoxmg (1901), 17 T. L. It. 347. 

878. .] — [Pitt] has assigned the 

goodwill of his business to deft. & by virtue of 
that assignment deft, in carrying on the business 
has the right to use the name of the assignor for 
the purpose of showing that the business is the 
business formerly carried on by the assignor & 
he has the full right so to use it subject to this : 
that he must not exercise that right so as to expose 
the assignor to any liability by holding him out 
to be the real owner of the business that is the 
only limit of deft.’s right to use pltf.’s name 
(Stirling, J.). — Thynne v. Shove (1890), 45 Ch. 
D. 677 ; 59 L. ,T. Ch. 509 ; 62 L. T. 803 ; 38 W. R. 
667 ; 6 T. L. R. 346. 

Annotations: — Apld. Burcbell v. WUdo, [1900] 1 Ch. 551. 

Refd. Townsend v. Jarman (1900), 69 L. J. Ch. 823. 

879. .] — Townsend v. Jarman, No. 

325, ante. 

880. Assignor not entitled to hold himself out 
as successor to business sold.] — (1) The assignees 
having sold the goodwill & interest of the bkpt.’s 
trade does not preclude him from setting it up 
again provided he does not hold himself out as 
■carrying on the same trade, which has been the 
subject of piuchase. The benefits which he 
derives from his commission (as his certificate, etc.) 
not being a sufficient consideration to raise an 
implied undertaking, on his part, that he will not 
reassume it. 

(2) If there be an express covenant or fraud, 
the ct. wall interfere ; but publishing advertise- 
ments & handbills, that he is reinstated in his 
business, & soliciting the old customers, not a 
sufficient ground ; an injunction therefore refused. 

(3) In regard to the goodwill, I can only con- 
sider it, as the value of that probability, that the 
old customers will resort to the old place (Lord 
Eldon, C,). — Crutwell v. Lye (1810), 1 Rose, 
123 ; 17 Ves. 335 ; 34 E. R. 129. 

Annotations: — As to (1) Elxpld. Churton v. Douglas (1858), 

John. 174. Polld. Walker v. Mottram (1881). 19 Ch. D. 

355. Refd. Bozon v. Farlow (1816), 1 Mer. 459. As to 

(2) Apld- Harrison v. Gardner (1817), 2 Madd. 198. FoUd. 

Walker v, Mottram (1881), 19 Ch. D. 355. Refd. Trego v. 

Hunt, [1896] A. C. 7. As to (3) Consd. Trego v. Hunt, 

[1896] A. C. 7. Refd. Churton v. Douglas (1858), John. 

174 ; Hill V. Fearls, 11905] 1 Ch. 466. Generally, Consd. 

Gincai v. Cooper (1880), 1 4 Ch. D. 596 ; Pearson v. Pearson 

(1884), 27 Ch. D. 145. Refd. Jennings v. Jennings (1898), 

67 L. J. Ch. 190. 

881. .J~Churton V. Douglas, No. 823, ante, 

882. .] — Leggott V. Barrett, No. 903, poet, 

883. .] — From 1 892 Henry May carried on 

a wholesale business until his death in 1900, & by 
his will he gave the business to his sons. His 
eldest son, Hany May, carried on the business as 
trustee under his father’s will until 1908, when he 
assigned it to trustees for his creditors. The 


trustees assigned the business to another son, 
B. G. May. Harry May, then commenced under 
the name of “ N. & co.” a similar business on 
premises near to B. G. May’s place of business, As 
issued catalogues closely resembling those that 
had been used in his father’s business. In the 
catalogues he described himself as Harry May, 
eldest son of Henry May,” & stated that the 
business had been established in 1892. An action 
was commenced in the county ct. by B. G. May 
against Harry May, & an interlocutory injunction 
was granted to restrain deft, from using, in con- 
nection with his business, the names of ” H. 
May,” “ Harry ” or “ Henry May.” On appeal 
to the Div. Ct, the injunction was dissolved. At 
the trial it was held that actual deception had 
occurred, & that deft, had solicited the customers 
of his father’s business. An injunction was 
granted to restrain deft, from using the above- 
mentioned names, without adding a statement that 
his business had no connection with the business 
of Henry May. Deft, appealed : — Held : deft, 
had wrongfully represented himself as continuing 
to carry on the business that had been assigned 
to pltf.— May V, May (1914), 31 R. P. C. 325, D. C. 

884. Right of assignor to advertise previous 
connection with business sold.] — Trego v. Hunt, 
No. 44, ante. 

Dissolution of partnership — Use of firm name.] — 

See, Partnership, Vol. XXXVI., pp. 494-496, 
Nos. 1615-1630. . 

Mortgage of business & use of trade name.] — 

See Mortgage, Vol. XXXV., p. 394, No. 1369. 


Sub-sect. 5. — Soliciting Former Customers 
AFTER Transfer. 

885. Whether restrained.] — Labouchere v. 
Dawson, No. 866, ante, 

886. .] — Ginesi V, Cooper & Co., No. 

826, ante. 

887. .] — Leggott v. Barrett, No. 903, 

post. 

888. .] — Collier v. Chadwick (1886), 

cited in 34 Ch. D. at p. 748, C. A. 

Annotation : — FoUd. Vernon r. Hallam (1886), 34 Ch. D. 748. 

889. .] — Vernon v. Hallam, No. 774, ante. 

890. .] — Trego v. Hunt, No. 44, ante. 

891. .] — On a sale by one of two partners 

of all his interest in the partnership assets to the 
other partner, goodwill not being expressly 
mentioned, the vendor is under an obligation not 
to canvass the old customers of the firm. 

Where an action for dissolution of a partnership 
was compromised on the terms that judgment 
should be entered for pltf. for a particular sum of 
money, that the partnership should be dissolved, 
& that deft, should retain the “ assets,” but good- 
will was not mentioned, the ct. in a subsequent 
action held that the judgment amounted to a sale 
of the goodwill, & granted an injunction restrain- 
ing pltfs. in the previous action from canvasing 
the old customers of the firm. — J ennings v, 
Jennings, [1898] 1 Ch. 378 ; 67 L. J. Ch. 190 ; 
77 L. T. 786 ; 46 W. R. 344 ; 14 T. L. R. 198 ; 
42 Sol. Jo. 234. 

Annotations : — Corsd. He Leas Hotel Co., Salter v. Leas 
Hotel Co., [19021 1 Ch. 332. Refd. Re David & Matthews, 
[1899] 1 Ch. 378. 


PART VI. SECT. 3, SUB-SECT. 6. 

885 i Whether re^troincd .] — After a 
man has sold out his busine'.s, inoludiuR: 
goodwill, he cannot solicit his old cus- 
tomers to the detriment of the buyer, 
& should he do so, the V)iiycr may ob- 
tain an injunction enjoining the seller 


from further solicitation, & also dam- 
ages for injuries siifloi*cd. — Kamloops 
DisTKioT Creamery Assoon. v. Perry 
(B. C.) (1921), 66 D. L. It. 492.— CAN. 

886 ii. .1 — Co LBOROVB V. Young 

(1902), 22 N. Z. L. It. 491.— N.Z. 

885 iii. ,1 — Whore a business has 


been sold together with the goodwill, 
the seller is not entitled to apply to 
former customers to deal with him or 
not to deal with the purchaBor. — 
Dumbarton Steamboat Co. v. Mac- 
Farlane (1899), 1 F. (Ct. of Sess.) 993 : 
36 Sc. L. It. 771.— SCOT. 
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g92. .] — Taylor v. Cambridge Gazette 

Co., Ltd. & Kilner (1898), 42 Sol. Jo. 832. 

ggs. ,] — West London Syndicate r. 

Inland Revenue Comrs,, No. 843, ante, 

g94. .] — (1) If the goodwill had been sold 

in the ordinary way on tlie death & had been 
assured to the purchaser it is clear since the case 
of Trego v. Hunt, No. 44, ante, that the surviving 
partner who would have been one of the vendors 
could not injure the goodwill sold by soliciting the 
customers of the old firm (Romer, J.). 

(2) The goodwill of the business wnuld be an 
asset, & might well be the most valuable asset of 
the partnership. The exors., therefore, in the 
absence of special provisions in the partnemhip 
contract, would be entitled to require that the 
goodwill should be sold together with the other 
assets for the purposes of divisions between the 
exors. & the surviving partner (Komer, J.). — 
Re David & Matthews, [1899] 1 Ch. 378 ; 68 
L. J. Ch. 185 ; 80 L. T. 75 ; 47 W. R. 313. 
Annotations : — As to {\) Reid. Gillingham v. Beddow, [19001 
2 Ch. 242 ; Pomeroy v. Scald (1900), 22 T. L. R. 795. 
As to (2) Reid. He Lcaa Hotel Co., Salter v. Leas Hotel Co., 
[1902] 1 Ch. 332 ; HUl r. Koaris, [1905] 1 Ch. 466. 
Generally, Refd. BnreheU v. Wilde (1900), 48 W. R. 491. 

895. Involuntary alienation.] — Wai.keii 

V. Mottram, No. 872, a7ite, 

896. .] — The general principle 

aflirmed by the House of Lords in Trego v. Hmii, 
No. 44, a7iie, that a vendor who sells the goodwill 
of his business A receives the purchase-money 
cannot afterwards destroy that which he has sold 
by soliciting his former customers, does not apply 
to the case of a sale of a debtor’s business by the 
trustee of a deed of assignment executed by the 
debtor for the benefit of creditoi^s. In such a 
case tlie alienation being involuntary as in the 
case of a bkpey. the exception established in 
Walker v. Mottram, No. 872, a7\ie, applies. 
Sc debtor is not precluded from soliciting the 
customers of his old liim. — Green Sc Sons 
(Northampton), Ltd. v. Morris, [1914] 1 (’h. 
662 ; 83 L. J. Ch. 559 ; 110 L. T. 608 ; 30 T. L. R. 
301 ; 58 Sol. Jo. 398. 

Annotations : — FoUd. Farey v. Cooper, [1927] 2 K. B. 381. 
Refd. Boorne v. Wicker, [1927] 1 Ch. 667. 

897. .] — A debtor who has assigned 

his business & goodwill to a trustee for the benefit 
of creditors is not precluded, in the absence of 
express stipulation to the contrary, from soliciting 
the customers of the old business, notwithstanding 
that the deed of assignment contains a covenant 
by him to aid to the utmost of his power the 
realisation of the property assigned Sc the distribu- 
tion of the proceeds thereof amongst creditors. 
In such a case, therefore, debtor cannot be re- 
strained from canvassing the customers, nor can 
a third person be restrained from instigating debtor 
to do so.— Farey v. Cooper, [1927] 2 K. B. 384 ; 
96 L. J. K. B. 1046 ; 137 L. T. 720 ; 43 T. L. R. 
803, C. A. 

898. Express provision authorising vendor 

to set up business.] — T. P. as trustee of a will, 
carried on a business which had been carried on 
by testator under the name of James P. By an 
agreement made to compromise a suit, James P., 
a son of the testator Sc a beneficiary under his will, 
agreed to sell to T. P. all his interest in the 
business, Sc in the property on which it was carried 
on. It was provided that nothing in the agree- 
ment should prevent James P. from carrying on the 
like business where he should think fit. Sc under 
the name of James P. T. P. brought this action 
to enforce this agreement. Sc to restrain James P. 
from soliciting the customers of the old firm : — 
H eld : the proviso in the agreement authorised 


deft, to carry on business in the same way as any^ 
stranger might lawfully do. — Pearson v. Pearson 
(1884), 27 Ch. D. 146 ; 64 L. J. Ch. 32 ; 61 L. T. 
311 ; 32 W. R. 1006, C. A. 

Annotations: — ^Folld. Vernon v, Hallam (1886), 34 Ch. D. 

748. Overd. Trego r. Hunt, [1896] A. C. 7. Consd. 

Jennings v. Jennings, [1898] 1 Ch. 378 ; Re David & 

Matthews, [1899] 1 Ch. 378 ; Gillingham v. Beddow, 

[1900] 2 Ch. 242. Refd. Bristol, Cardiff & Swansea 

Aerated Bread Co. v. Maggs (1890), 44 Ch. D. 616 ; Robb 

V. Green (1895), 64 L. J. Q.B, 693; Boomer. Wicker, [1927] 

1 Ch. 667. 

899. .] — One of two partners bought 

out the other under their articles. The articles 
provided that the outgoing partner might set up 
a similar business in the neighbourhood ; — Held : 
the proviso was merely declaratory. Sc did not 
authorise solicitation of old customers. — Gh^ling- 
iiAM V. Beddow, [1900] 2 Ch. 242 ; 09 L. J. Ch. 
527 ; 82 L. T. 791 ; 64 J. P. 617. 

900. Old customers dealing with vendor 

— Subsequent solicitation.] — The goodwill of a 
business was sold to the C. Co. W., one of tlie 
vendors, who had been a partner in the business, 
subsequently formed the N. Co., which competed 
with the C. Co. W., on behalf of the N. Co., solicited 
custom from persons who had been customers of 
the original business; — Held: the rule which 
prohibits the vendor from soliciting customers 
applies when the customers, although remaining 
customers of the purchaser, have in fact become 
customers of the new firm started by the vendor. 
It is immaterial whether a particular individual 
who is solicited has also of his own accord done 
business with the vendor. — Curl Brothers, Ltd. 
r. Webster, [1904] 1 Ch. 685 ; 73 I.. J. Ch. 540 ; 
90 L. T. 479 ; sub no7)i. Cajil BitoTiiEUS, Ltd. v, 
Webster, 52 W. R. 413. 

901. Application to vendor’s executors.] — 

The rule laid down in Trego v. Hunt, No. 44, ante, 
that a vendor of the goodwill of a business is not 
entitled to solicit its customers extends to a 
vendor’s exors. carrying out a contract for the 
sale of the goodwill, Sc the exor. will be restrained 
at the suit of purchaser from soliciting customers 
of the business. 

Where therefore a deed of partnershq) provided 
that on the death of a partner the sur\u\dng 
l>artner should acquire deceased partner’s share 
of tlie capital property Sc assets of the partnership 
business, or alternatively that the surviving 
partner might elect to have the whole of the assets 
of the partnership realised Sc divided, an injunction 
was granted at the instance of the surviving 
partner to restrain an exor. of deceased partner 
from soliciting customers of the firm. — Boorne v, 
WiciOER, [1927] 1 Ch. 667 ; 96 L. J. Ch. 361; 
137 L. T. 409 ; sub 7iom, Borne v. Wicker, 71 
Sol. Jo. 310. 

Annotation : — Refd. Farcy r. Cooper, [1927] 2 K. B. 381, 

Dissolution of partnership.] — See Partnership, 
Vol. XXXVI., pp. 493, 494, Nos. 1604—1614. 


Sub -SECT. 6. — Dealing with Former 
Customers after Transfer. 

902. Whether restrained.] — Ginesi v. Cooper 
& Co., No. 826, ante, 

903, .] — (1) If it had been a sale of a 

goodwill to a stranger ... I think that there 
would be an implied contract on the part of a 
person who sells a goodwill that he will not 
immediately after soUcit the customers who are 
really the people who form the goodwill (Brett, 
L.J .). 

(2) Is there anything which will justify the ct. 
in construing a sale of goodwill as an implied 
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BotA, 4 £ Sviihooct* 1, ui.] 

<H>&tr<kct not to deal with any customers of the 
old business the goodwill of which was sold ? 
In my opinion not. Here the parties were dealing 
with that upon which the law had put a definite 
& fixed interpretation. It was well known what 
a sale of good will implied ^t—although many cases 
have dealt with the effect of a sale of goodwill no 
c^e has ever laid down that a man who had sold 
his goodwill although he set up a shop next door 
was not justified in dealing with the customers of 
the old firm whom he did not solicit to come 
there (Cotton, L.J.). 

(3) Undoubtedly the cases have established that 
the sale of a goodwill does prevent a man from 
representing that he is carrying on the old business, 
or that he is the successor of it & in that way 
trying to get the customers of the partnership 
(Cotton, L.J.). — Leggott v, Barrett (1880), 15 
Ch. D. 306 ; 51 L. J. Ch. 90 ; 43 L. T. 641 ; 28 
W. B. 962, C. A. 

Annotations: — As to (1) Consd. Walker v. Mottrard (1881), 
19 Ch. 1). 355. As to (2) Consd. Pearson r. Pearson (1884), 
27 Ch. D. 145 ; Trego v. Hunt, (1896J A. C. 7. As to 
(3) Reid. Mogford v. Courtenay ^881), 45 L. T. 303. 
Oenerally^ Mentd. Palmer v. Johnson U884), 13 Q. B. D. 
351 ; M^on v. Schupplsser (1899), 81 L. T. 147 ; Gros- 
■wolao-WlllIams r. Barneby (1900), 83 L. T. 708; Monk 
fj. Arnold (1902), 86 L. T. 580 ; Mlllbourn v. Lyons, [1914] 
2 Ch. 231. 


SUB-.SECT. 7. — Enforcement of Agreement 
to Transfer. 

Specific performance generally.] — See Specific 
Performance, Vol. XLIl., pp. 421 et seq, 

904. Whether purchase specifically enforced.] — 

Specific perfonnance of an agreement for selling 
the business of an attorney, refused, upon the bill 
of the vendor, there being no express stipulations 
by wdiich the ct. might be enabled to carry it 
into effect on his jiart, in return for deft.’s purchase- 
money ; & there being no conditions generally 
applicable to transactions of this nature so as to 
come within the description of “usual clauses'* 
to be inserted in an instrument to be drawn up 
in pursuance of the agreement. 

Unless restrained by positive contract a man 
may after selling the goodwill of a trade set up a 
business of the same kind at the same place 
whenever he pleases (Grant, M.K.). — Bozon r. 
Farlow (1810), 1 Mer. 459 ; 35 E. R. 742. 
Annotations : — Refd. Thornbury r. Bevill (1842), 6 Jur. 407. 

Mentd. Stocker v, Brockelbank (1851), 3 Mac. & G, 250. 

905. .] — The ct. will not execute a contract 

for the sale of a goodwill but will leave the parties 
to law. — Baxter v. Conolly (1820), 1 Jac. & W. 
570 ; 37 E. R. 487. 

Annotations: — Consd. Coelake v. Till (1826), 1 Russ. 376, 

Refd. Thornbury v. Bevill (1842), 1 Y. & C. Ch. Cas. 554. 

906. .J — Bryson v. Whitehead, No. 380, 

907. .] — (1) Pltf. wishing to sell a medical 

practice with the lease of the house where it was 
carried on, placed it on the books of a medical 
agent. This led to negotiations with deft. The 
premiums asked for the practice & for the lease 
w^ere stated in a letter from the agent to deft., 
but no time for completing the purchase was 
mentioned. Deft, replied in a letter to the agent 
accepting the terms offered, & adding that he 
should be ready to pay the deposit money “ on 
receipt of corrected agreement,” & at the same 
time he wrote to pltf. personally, also accepting 
the terms offered Sl adding, “ I shall trust to you 
to give me the best introduction you can during 
three months & afterwards, if necessary.” Pltf. 


replied, thanking deft, for acceding to bis terms 
saying that “ it would be bis aim aa well as his 
duty to give him an effectual introduction to his 
patients.” A fonnal aereaxient waa drawn up 
but never signed, & alter some further corre- 
spondence deft, refused to complete the purchase ; 
— Held : inasmuch as the time for the commence- 
ment of the purchase waa left uncertain, & the 
stipulation as to the three months’ introduction 
was not agreed to, & as the parties contemplated 
a formal agreement, there was no binding contract 
between the parties, & the action was dismissed. 

Qu. : whether the ct. can enforce specific 
performance of a contract to sell a medical 
practice. — May r. Thomson (1882), 20 Oh. D. 
706 ; 51 L. J. Ch. 917 ; 47 L. T. 296, C. A. 
Annotations: — As to (1) Conad. Gray v. Smith (1889), 43 
Ch. D. 208. Refd. Bristol, Cardiff, & Swansea Aerated 
Bread Co. r. Maggo (1890), 44 Ch. D. 616. Oenerally, 
Mentd. Hawkesworth r. Chafley (1886), 55 L. J. Ch. 336 ; 
Bellamy v. Debenham (1891), 39 W. R. 257. 

908. Goodwill annexed to premises.] — 

In an agreement by a tenant at will of a public- 
house for the sale of the possession, trade, & good- 
will of the house at a fixed sum, & of the stock and 
furniture at a valuation, one of the terms being 
that possession should be taken, & the money paid 
on a given day, time is of the essence of the con- 
tract ; & a purchaser, who w^as not in a condition 
to fulfil his part of the contract on that day, 
cannot compel a specific performance, though 
he was ready on the following day to have pro- 
ceeded to complete the purchase. Qu. : whether 
a ct. of equity wrUl enforce the performance of a 
contract for the purchase of a subject-matter, 
of which the goodwill of a public-house, uncon- 
nected with any fixed interest in the premises, 
forms the principal part. — Coslake v. Till (1826), 

1 Russ. 376 ; 38 E. R. 146. 

A/motations : — Consd. Gray v. Smith (1889), 43 Ch. D. 208. 
Refd. Walker r. Jeffreys (1812), 1 Hare, 341; Maebrydo 
V. Weekea (1856), 22 Boav. 533. 

909. .] — D. agrees with W. & another, 

in writing to sell to them a lease, trade, & goodwill, 
subject to the rent A/ ordinary covenants, but free 
from all other incumbrances ; also, to sell the 
tenant’s fixtures, furniture, effects, at such sum 
as the same should be valued at by two persons 
named or their umpire, & all the stock of beer 
not exceeding a specified quantity at the valuation 
of two licenced gaugers or their umpire ; & for 
the consideration aforesaid the purchasers agreed 
to accept an assignment without requhang evidence 
of title prior to the lease, & if either party neglected 
to perform the agreement he should pay to the 
)ther £150 as liquidated damages. Defts., alleging 
uisrepresentation, refusal to produce the lease 
under which pltf. held, & the forfeiture of the 
^.ease by change of a policy, refused to complete : — 
Held : all these objections were untenable ; but 
specific performance refused, on the ground that 
the clause as to fixtures and stock could not be 
enforced. Semble : the ct. will not declare pay- 
ment of a valuation to be made, but will enforce 
a contract for purchase of a goodwill where it is 
annexed to the premises. — Darbey v. Whitaker 

1857), 4 Drew. 134 ; 29 L. T. O. S. 351 ; 5 W. R. 
772 ; 62 E. R. 62. 

Annotations : — ^Refd. Collins w. Collins (1858), 26 Beav. 306 ; 
Tillett V. Charing Cross Bridge Co. (1859), 26 Beav. 419; 
Baker V. Met. Ry. (1862), 31 Beav. 504 ; Richardson v. Smith 
(1870), 6 Ch. App. 648 ; Muller’s Marg^ine v. I. R. Oomrs 
(1899), 69 L. f. Q. B. 291. Mentd. Hart v. Hart (1881), 
18 Oh. D. 670. 

910. Failure to pay purchase-money — Rights of 
vendor.] — Where an agreement had been made to 
sell the goodwill of a trade, in the meantime a 
partnership of three years took place between the 
parties, the original owner of the trade has no 
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right, at the end of the term of partnership, to 
hold possession of the stock &; business as a mtgee* 
in possession, because a portion of the purchase- 
money had not been paid. — A ixaway v. Davis 
(1847), 9 L. T. O. 8. 3^9, L. C. 

911. Sale of goodwill, etc." — Uncertainty.] — 
The terms “ goodwill, etc.” in a contract for the 
sale of a foundry, are not so uncertain as alone 
to prevent a decree for specific performance of it ; 
for the words et cetera point to things necessarily 
connected with and belonging to the goodwill, & 
to be defined in the conveyance. 

Specific performance of an agreement to pur- 
chase one-third of a foundry refused, on the ground 
of uncertainty ; the contract not specifying what 
portion of the purchase-money was to be left in 
the business, but only a “ large portion ” ; & not 
stating when it was to be paid, or how to be 
secured, & what interest was to be allowed in the 
meanwhile. — Cooper v. Hood (1858), 26 Beav. 
293 ; 28 L. J. Ch. 212 ; 32 L, T. O. 8. 171 ; 4 
Jur. N. S. 1266 ; 7 W. B. 83 ; 63 E. R. 911. 

912. Provision for reference of disputes to 
arbitration — Stay of action pending reference.] — 
Defts. by an agreement in writing contracted with 
pltf. for the sale to him of their business of the 
manufacture & sale of certain electric batteries. 
The agreement, by clause 5, was expressed to be 
subject to the following condition, that ” the tests 
which are now being carried out by or on behalf 
of the purchaser prove to hia reasonable satis- 
faction that the Alklum electric batteries now being 
made by the vendors are capable of fulfilling the 
claims made by them.” By clause 12 it was 
provided that, if any dispute should arise between 
the parties as to the agreement or any clause, 
matter or thing therein contained or the intention 
or construction thereof or in any wise relating 
tlicreto, the same should be referred to two persons 
therein named as arbitrators under the Arbitration 
Act, 1889, Pai*t of tlie purchase-money was, in 
pursuance of the agreement, paid by pltf. by way 
of d(‘posit. Pltf. however refused to complete 
the purchase, alleging that in consequence of the 
non-fuliilment of the condition he was no longer 
bound by the agreement. Defts. insisted that the 
condition was satisfied A gave notice of the 
pending dispute to the arbitrators A requested 
them to proceed with the reference ; pltf. issued a 
writ claiming a declaration that the agreement was 
determined A no longer binding on the parties A 
repayment of the deposit. Defts. thereupon issued 
a summons asking for a stay of the proceedings 
in the action pursuant to s. 4 of the Arbitration 
Act, 1889 (c. 49): — Held: if the condition were 
in fact not fulfilled, pltf.’s obligation under the 
contract came to an end in accordance with the 
terms expressed in the contract itself & not by 
reason of the occurrence of an event dehors the 
consideration of the contracting parties, &, 
therefore, the agreement to refer the dispute, 
which was one within the meaning of it, to arbn. 
was still binding between the parties & the 
actmn must be stayed. — De La Garde r. Wobsnop, 
L1928] Ch. 17 ; 96 L. J. Ch. 446 ; 137 L. T. 476 ; 
71 Sol. Jo. 004. 


Sect. 4.— VALUATION. 

Sub-sect. 1. — Partnership Goodwill. 

A. In OeneraL 

^J®**^®** a subject of value.] — Qu, : 

whether the goodwill of a professional business is 
^eable.~JoNB8 v. Not (1833), 2 My. & K. 125 ; 
3 L. J, Ch. 14 ; 39 E. B. 892. 


914. •] — Hall v. Barrows, No. 933, voai, 

915. Professional partnership — Solicitors.] 

— Spicer v, James (1830), OoUyer’s L»aw of 
Partnership, 2nd ed., p. 104 ; cited in 3 De G. & 
Sm. at p. 713 ; 64 E. E. 673. 

916. .] — Austen v. Boys, No. 

822, ante. 

917. In 1877 the three 

partners in a firm of solrs. agreed that the partner- 
ship should be dissolved, that two of them should 
continue to carry on the partnership business, & 
should employ the third as a clerk at a salary, & 
that all the books, papers & other property of the 
firm should vest in & be the property of the two 
continuing partners. The third partner died 
shortly afterwards, & in an action by his adminis- 
tratrix against the two continuing partners, an 
order was made directing the partnership accounts 
to bo taken as from Jan. 1874. In taking the 
accounts, pltf. claimed that a sum should be 
allowed in respect of the interest of deceased 
partner in the ” goodwill ” of the partnership 
business, which was put at £10,000, being five 
years’ purchase of the estimated annual profits 
of the business : — Held : under the circumstances 
no sum could be allowed in respect of the alleged 
” goodwill ” of the business. 

Als a general rule, A in the absence of express 
contract, there is not, in a partnership between 
solrs., any partnersliip asset which is capable of 
being sold or valued as the ” goodwill” of tlie 
partnership business. — Arundei-L v. Bell (1883;, 
52 L. J. Vh. 537 ; 49 L. T. 345 ; 31 W. B. 477, C. A. 
Annotalion : — Refd. lie Barfield, Goodman v. Child (1001), 

84 L. T. 28. 

918. Doctors.] — Corbin v. Stewart 

(1911), 28 T. L. B. 99. 

919. Notaries.] — Re Manchester 

Notaries, Knott v. Boutflower, [1922] W. N. 
199. 

920. Legacy of share of goodwill.] — The 

legatee of the share of the mere goodwill of a 
deceased partner cannot support a bill against the 
sui'viving pai’tner to obtain the benefit of his 
legacy, even after assent by the esor. 

A. <5c B. carried on business in partnership on 
premises belonging to the firm. A. died, having 
bequeathed his goodwill, not including the book 
debts or stock-in-trade, to pltf. The exors. 
assented to the bequest, but had assigned testator’s 
interest in the trade premises to the survivng 
partner. To a bill by pltf. against the sm-viving 
partner to realise his share of the goodwill, a 
general demurrer was allowed. — Robertson v, 
Qutddtngton (1860), 28 Beav. 629 ; 54 E. B. 469. 
Annotation Refd. Re David & Matthews. [1899] 1 Ch. 378. 

921. Brokers on Stock Exchange.] — Hill 

V, Pearis, No. 830, ante. 

022. Allowance for goodwill — To retiring 
partner — No provision in articles.] — Claim of 
retiring partner to a share in the value of the 
goodwill of the business disallowed. 

Two persons entered into partnership for twenty- 
one years, but in consequence of disagreements 
& misconduct, disputes ensued. The partnership 
was dissolved by decree, one consenting to retire 
& the other to take the stock & effects at a valua- 
tion : — Held : the retiring partner was not entitled 
to any allowance for his share of the goodwill, 
no provision being made by the partnership articles 
for such an allowance on a dissolution by death 
or by the retirement of one partner by notice during 
the term. — H all v. Hall (1865), 20 Beav. 139 ; 
62 B. R. 666. 

AnnoUUiont : — ^N.F. Heynolds v. Bullock (1878), 47 L. J. Ch. 

773. Dbtd. Steuart v. Gladstone (1879), lO Ch. D. 626. 

(See 10 Ch. D. p. 656.) 
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Sect, 4. — Valuation: Sub~aect. 1, A.^ B, C.] 

923. .] — A. & B. carried on the 

business of cliemists upon leasehold premises 
belonging to A. By the partnership articles, 
upon A.’s retirement B. was to have the right of 
purchasing the premises at a valuation : — Held : 
the premises wei*e to be valued irrespective of the 
advantages to be derived from the fact, that the 
business of chemist liad been carried on there for 
thirty years. — Burfjeld v. Rouen (1802), 31 
Beav. 241 ; 64 E. R. 1130. 

Annotation : — N.F. Reynolds v. Bullock (1878), 47 L. J. Ob. 

773. 

924. .] — Reynolds v. Bul- 

lock, No. 934, 'post. 

925. .] — On a dissolution of a 

partnership the expelled partner was entitled to 
bo paid for his share in “ the stock-in-trade, 
credits, property, & effects of the business.” In 
the valuation made, nothing was awarded to him 
for the goodwill : — Held : as the terms of the 
partnership were silent as to the goodwill, it had 
been properly omitted in the valuation. — Chap- 
man V. Hayman (1885), 1 T. L. R. 397. 

926. Inconsistent provisions in 

articles.] — Articles of partnership executed in 
1864 contained a provision that, as soon as possible 
after Apr. 30 in each year, a full & general account 
should be taken by the partners of the stock, etc., 
& other the estate & effects of the partnership, 
& that a fair valuation & appraisement should 
be made of all the particulars which might be in 
their nature susceptible of valuation. It was also 
provided that the accounts of a partner ceasing 
to be a partner should be adjusted by payment to 
such partner of the sum which should appear to his 
credit, after the same should have been adjusted 
under the provisions thereinbefore contained. 

On Apr. 30, 1875, deft., who wore co-partners 
with pltf., being dissatisfied with liis conduct, 
served on him a notice dated Apr. 28, that the 
partnership would, as regarded him, he dissolved 
as & from Oct. 31 then next. After this pltf. 
was treated as a stranger. The account up to 
Apr. 30, 1875, was made up without his being 
consulted, & in the valuation of the property 
the goodwill of the business was not included. 
It was held in the ct. below that, in determining 
what pltf. was entitled to receive on liis exclusion 
from the partnership, the value of his share of the 
goodwill ought to be taken into account : — Held : 
primd facie the goodwill ought not to be included 
in the valuation, & the articles contained nothing 
to show that it was intended to include it. 

The words “ susceptible of valuation ” in the 
articles, meant susceptible in the ordinary way 
adopted by commission merchants. Goodwill, 
in such cases, was never sold alone, & was not in 
its nature susceptible of valuation. — Steuart v. 
Gladstone (1879), 10 Ch. D. 626 ; 40 L. T. 145 ; 
27 W. R. 512, 0. A. 

Annotations : — Apld. Hunter v. Dowling. [1895] 2 Ch. 223; 

Scott V. Scott (1903), 89 L. T. 682. Distd. HIU v. Fearis, 
Ch. 466. Consd. Smith v. NelBon (1905), 92 
13. Refd. Cox V. Willoughby (1880), 13 Ch. D. 863. 

Mentd. Green v. Howell, [1910] 1 Ch. 495. 

On death of one partner.] — See Sub- 
sect. 1, C., post, 

B. Mode of Valuation, 

927. Price If sold most advantageously.] — 

(1) When, on a dissolution, one partner obtains 
exclusively the benefit of the goodwill, & is made 
accountable for it, the ct., in ascertaining its value, 
considers what it would have produced, if sold in 
the most advantageous manner & at the proper 
period of time. 


(2) The value of the goodwill of a banking busi- 
ness assessed at one year’s average net profits. — 
Meixersh V, Keen (No. 2) (1860), 28 Beav. 453 ; 
54 E. R. 440. 

928. So many years’ purchase upon amount of 
profits.] — A usten v. Boys, No. 822, ante. 

929. Banking business — One year’s average net 
profits.] — M ellersh v. Keen (No. 2), No. 927, 
ante. 

930. Valuation subject to surviving partner’s 
right to carry on business.] — C ook v. Colling- 
RiDGE (1825), 27 Beav. 456 ; 54 E. R. 180 ; previous 
proceedings (1823), Jac. 607. 

Annotations : — Consd. Parsons v. Hayward (1862), 31 Beav. 
199. Apld. McDonald v. Richardson, Richardson v. 
Marten (1864), 10 L. T. ICO. Consd. Pearson v. Pearson 
(1884), 27 Ch. D. 145. Refd. Crawshay i?. Collins (1826), 
2 Russ. 325 ; Cooperr. Hood (1858), 26 Beav. 293 ; Davies 
V. Hodgson (1858), 25 Beav. 177 ; Mellersh r. Keen (1859), 
27 Beav. 236 ; Walker v. Mottram (1881), 19 Ch. D. 355 ; 
Trego r. Hunt, [1896] A. C. 7. 

931. .] — There is no equity to prevent a 

surviving partner or clerk who is appointed exor. 
from continuing the same trade, & a purchaser of 
testator’s goodwill must take subject to the chance 
of obtaining the customers of the old establish- 
ment. — Davies v. Hodgson (1858), 25 Beav. 177 ; 

27 L. J. Ch. 449 ; 31 L. T. O. S. 49 ; 4 Jur. N. S. 
252 ; 6 W. R. 355 ; 53 E. R. 604. 

Annotations .—Mentd. lie Hill, Hill v. Hill (1 881 ), 50 L. J. Ch. 
551 ; Slade r. Chaiue, [1908] 1 Ch. 522. 

932. .] — The goodwill in a partnership 

business does not, on the death of one partner, 
survive beneficially to the others ; when it has 
any value, a due proportion belongs to the estate 
of the deceased partnei', but the surviving partner 
has still the right to carry on the same business & 
at the same place. 

After the decease of one of two partners in a 
bank, the survivor sold the business for £10,000 : — 
Held : the estate of the deceased was entitled to 
a share of so much of the £10,000 as was attribut- 
able to the goodwill, & special inquiries were 
directed to ascertain the value, having regard to 
the fact, first, that the partnership premises 
belonged to the survivor, secondly, that he had 
still the right to carry on the same business in the 
same locality, & thirdly, that the sole right of 
issuing notes, under the 7 «Sc 8 Viet. c. 32, belonged 
to him. 

After a sale no one would have had any right 
to prevent E. from carrying on the very same 
business on the very same premises as before 
(Romilly, M.R.). — Smith v, Everett (1859), 27 
Beav. 446 ; 29 L. J. Ch. 236 ; 34 L. T. O. S. 68 ; 
5 Jur. N. S. 1332 ; 7 W. R. 605 ; 64 B. R. 175. 
Annotations: — Refd. Mcllerah v. Keen (No. 2) (I860), 28 
Beav. 453 ; Robertson v. Qniddingtou (186()), 28 Beav. 
529. 

933 . ,] — By partnership articles the exors. 

of a deceased partner were entitled to his share of 
the stock, property & effects belonging to the 
partnership, & the surviving partner had the 
option of taking the same at a valuation ; — Held : 
the goodwill of the business ought to be taken into 
account in the valuation, but to be valued 
upon the principle that the surviving partner, if 
he were not the purchaser, would be at liberty to 
carry on the same description of business. — 
Hall v. Barrows (1863), 4 De G. J. & Sm. 160 ; 
3 New Rep. 259 ; 33 L. J. Ch. 204 ; 9 L. T. 661 ; 

28 J. P. 148 ; 10 Jur. N. S. 65 ; 12 W. R. 322 ; 
46 E. R. 873, L. C. 

Annotations : — Apld. Reynolds v. Bullock (187^, 47 L. J.Ch. 
773 : Page r. Ratlifle (1897), 76 L. T. 63. Refd. Steuart 
V. Gladstone (1879), 10 Ch. D. 626 ; Trego v. Hunt, [1896] 
A. C. 7. Mentd. Leather Cloth Co. v, American Leather 
Cloth Co. (1863), 1 Hem. & M. 271 ; Bury v. Bedford 
(1864), 4 De O. J. & Sm. 352 ; MoAndrews v, Bassett 
(1864), 4 New Rep. 12 ; Ainsworth v, Walmsley (1866), 
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L. ll. 1 Kq. 518 ; Maxwell v. Hogg, Hogg v. Max- 
well (1867), 2 Ch. App. 307 ; Levy v. Walker (1879), 10 
Oh. 1). 436 ; Singer Manufacturing Co. v. Loog (1882), 
8 Apn. Cas. 15 ; GoodfeUow v. Prince (1887), 35 Ch. D. 9 ; 
Borthwlok®. Evening Post (1888), 37 Ch. D. 449 ; Jonuing.s 
V. Jennings (1898), 77 L. T. 786. 


934. is now settled that goodwill is 

ordinarily a distinct part of the property of a 
trading partnership, & therefore under a pro- 
vision in partnership articles for valuation of the 
partnership, property & effects at its close, the 
goodwill is a matter of valuation. 

But having regard to the fact that each of the 
partners will hereafter bo at liberty to set up & 
carry on the same business as that carried on by 
the firm. Such valuation will not include any- 
thing in respect of defts. being at liberty to carry 
on the business at the same place (Hall, V.-C.). — 
Reynolds v, Bullock (1878), 47 L. J. Ch. 773 ; 
39 L. T. 443 ; 28 W. K. 878. 


C. Death of One Partner. 

935. Whether goodwill survives.] — Qu. : whether 
upon the death of a partner the goodwill survives. 
— Crawshay V. Collins (1808), 15 Vcs. 218 ; 33 
E. R. 738, L. C. 

ArmoMions : — Consd. Willett v. Blanford (1842), 1 Hare, 253. 
Refd. Lewis v. Langdon (1835), 7 Sim. 421 ; Simpson v. 
Chapman (1853), 4 Do G. M. &: O. 154 ; Wodderburn r. 
Wodderburn (1856), 25 L. J. Ch. 710 ; Blyth v. Blyth 
(1861), 4 L. T. 536. Mentd. Featherstonhaugh v. Feu- 
^vick (1810), 17 Ves. 298 ; Heathcote v. Hulmc (1819), 1 
Jac. & W. 122 ; Brown r. Do Tastet (1821), Jac. 284 ; 
Cook V. Collingrldgo (1823), Jac. 607 ; Wedderburn v. 
Wodderburn (1838), 4 My. & Cr. 41 ; Portlockv. Gardner 
(1842), 11 L. J. Ch. 313 ; Buckley v. Barber (1851), 20 
L. J. Ex. 114 ; Darby v. Darby (1856), 3 Drew. 495 ; 
Davies V. Hodgson (1858), 25 Beav. 177 ; Stevenson v. 
Akt. Fur Carlonnagcn Industrie, [1918] A. C. 239. 

936. Apart from express provision.] — 

The goodwill of a trade, carried on in partnership 
without articles, sui’vives ; 6c is not partnership 
stock. — IIammond V. Douglas (1800), 5 Ves. 539 ; 
31 B. R. 726, L. C. 


Ar^tations : — Dbtd. Crawshay r. Collins (1808), 15 Ves. 218. 
Consd. Lewis V. Langdon (1835), 7 Sim. 421. N.F. lie 
David & Matthews, [1899] 1 Oh. 378. 

937. .] — F., on entering into articles 

of partnership with B,, paid a premium ; F. died. 
After his death B. sold the goodwill of the trade : — 
Held : on the construction of the articles, that the 
representative of F. was not entitled to a share of 


the money for which such goodwill sold. 

Semble, on a partnci*ship between professional 
persons, the goodwill of a business, on the death 
of one, survives. — ^Farr v. Pearce (1818), 3 Madd. 
74 ; 56 E. R. 437. 

938. .] — Wedderburn r. Wedder- 

burn (No. 4), No. 821, ante. 

939. .] — Arundell v. Bell, No. 917, 

ante. 


940. .] — Be David & Matthews, 

No. 894, ante. 

941. .] — Hill v. Fearis, No. 830, 

ante. 

942. Express provision In articles — That 

goodwill should belong to partners.] — By articles 
of partnership between two persons, it was pro- 
vided that “ the goodwill of the business should 
belong to the partnoi*s in the same proportions 
as those in which they were respectively entitled 
to the capital of the partnership ; but the value 
of the goodwill should not be taken into accoimt 
in any of the accounts between the partners as 
between the partnership & either of the partners ” ; 
& that “ on the determination of the partnership, 
at whatever time & by whatever means, a general 
account & valuation of all the property, effects 
& liabilities of the partnership should be made up 
& settled by &; between, as the case might be, the 
partners, or the surviving partners, & the exors. 


or administrators of the deceased partners, or the 
I respective exors. or administrators of the deceased 
partners ; & their respective claims or shares & 
interests in the partnership & the property & 
effects thereof should be ascertained.” One of the 
partners died during the period of the partnership, 
whereupon the partnership determined : — Held : 
upon the construction of the articles, in the 
general account & valuation directed to be taken 
on the determination of the partnership the value 
of the goodwill was to be estimated. — ^Wade v. 
.Tenkins (1800), 2 GilT. 509 ; 30 L. .T. Ch. 633 ; 
3 L. T. 464 ; 7 Jur. N. S. 39 ; 66 E. H. 214. 

943. Share of deceased partner to be 

taken at value in last balance sheet — Goodwill not 
brought in to balance sheet.] — One partner died 
while negotiations were pending for the sale of 
business premises to a railway co. By the partner- 
ship deed the share of a deceased partner was to 
be taken at the value put upon it by the last 
balance sheet, in the past balance sheets there 
was no mention of goodwill : — Held : in taking the 
accounts the deceased partner must be credited 
with a share of the premises, plant, etc., at the 
price subsequently paid for them by the railway co.. 
but liis estate was not entitled to any share of the 
sum paid for goodwill. — Hunter v. Dowling, 
[1895] 2 Ch. 223 ; 61 L. J. (^h. 713 ; 72 L. T. 653 ; 
43 W. R. 619 ; 13 R. 474. 

944. ,] — iVi'ticles of 

partnership provided that a full la general annual 
account Ha valuation of all the capital, stock-in- 
trade, property, profits, moneys, credits, Ha effects 
whatsoever of the i)artnership sliould be made, 
Ha that if a })artner should die before the expiration 
of the partnership his exors., administrators, 6: 
assies should be entitled to sucli sum of money 
as his share of the capital Ha proijerty of the jjartnor- 
shij) should upon the last general annual account 
amount to. 

A partner died during the continuance of the 
partnership, & liis exoi's. claimed that in ascer- 
taining the amount of his share they were entitled 
to have a sum for the goodwill of the partnership 
business, which was of considerable value, included 
in the account & valuation. 

The articles contained no express provision as 
to the goodwill. 

On a summons taken out to determine whether 
they were entitled to have a sum for the goodwill 
included : — Held : there was no material difference 
between the present case Ha Steuart v. Gladstone^ 
No. 926, aide, Ha the principle of that decision being 
that, where the accounts from which the sum to 
be paid is to be ascertained are accounts for the 
purpose of ascertaining profits, the goodwill is 
not to be included, a sum for the goodwill ought 
not to be included in the account. — Scott i\ 
Scott (1903), 89 L. T. 582. 

945. “ Then employed or used in 

carrying on the said business.’’] — Two persons 
agreed to carry on the business of a brewery for 
twenty-one years under partnership articles, 
which provided that, on the death of a partner 
without nominating a son to succeed him, which 
event happened, “ the property, stock, goods, 
& effects of the said partnership ” were to be 
valued, & the surviving partner was to have the 
option to purchase at such valuation. 

The articles further provided that immediately 
on the determination of the partnership by any 
of the contingencies mentioned in the articles 
the partners should join in making up a final 
account of all the property, joint stock, money, 
goods, & effects, belonging to the partnership, 
& that after such account should have been so- 
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Sect. 4. — Vahiation: Siib-sect, 1, C. ; suh-sect. 2. 

Sect. 5. Pari Vll. Sect. 1.] 

made up “the property, stock, goods, & effects 
then employed or used in carrying on the said 
business ” would be valued as therein mentioned. 

The partnership was continued upon the same 
articles by a deed of covenant for a further period 
of seven years k afterwards without any written 
or verbal agreement. One partner died, k the 
surviving partner exercised his option to purchase 
the business at the valuation : — Held : although 
the articles said nothing about goodwill in terms, 
yet the words “ then employed or used in carrying 
on the said business ” could not be construed in 
so narrow a way as to exclude the goodwill in 
valuing the business ; & therefore the goodwill 
must be valued separately, k the exors. of the 
deceased partner were entitled to a share of profits 
down to the date of the valuation. — I^AGE r. 
Ratliffe (1897), 76 L. T. 03, C. A. 

946 . Express exclusion of goodwill.] — 

By a clause in articles of partnership executed 
in 1878 between two brothers it was provided 
tliat on the death of either the survivor should 
pay to the exors. of tlie deceased the full share 
to wliich they should be entitled on the taking 
of a general account in writing of the partnership 
assets, “ such stock k other assets as shall not 
consist of money to be valued either by mutual 
agreement or valuation in the usual way nothing 
being charged for goodwill.” 

C)ne brother died in 1886, k the survivor as 
sole exor. under his will effected the \aluation as 
directed, paid for the share as surviAung partner, 
A thenceforth carried on the business on his own 
account. 

In an action brouglit in 1908 by the residuary 
legatees under the said will against the surviving 
pai'tner in effect for an account on the footing 
that there had been no operative sale k pur- 
chase in 1886 by reason of the valuation then 
made not being in manner authorised by the 
clause, k that the business must be deemed to 
have been carried on for the benefit of both 
parties to the suit : — Held : on the true construc- 
tion of the clause there was a binding contract of 
sale k purchase, k tlie valuation was only an 
incident in carrying out tlie same. The evidence 
sliowed that a substantially accurate method had 
been adopted, but even if error has been shown 
either in the method or the results it could not 
destroy the contract, but would fall to be cor- 
rected by the ct. on being clearly k conclusively 
proved. The price of goodwill must in any event 
be excluded from the valuation, k applts. could 
not roly exclusively on the dual character of deft, 
wliich had been imposed upon him by their own 
testator. — Hordern Hordern, [1010] A. C. 
465 ; 80 L. ,1. P. C. 15 ; 102 L. T. 867 ; 26 T. L. K. 
524, P. (\ 

947. Time of valuatlon~~At date of death.] — 

B., the surviving partner in a business, being also 
the exor. of the deceased partner, carried on for 
eight years the business, which was insolvent at 
the death of the deceased partner, k then sold the 
business for £1,700. In a suit for the administra- 
tion of the deceased partner’s estate against B., 
as exor. : — Held : the value of the goodwill ought 
to be ascertained at the time of the deceased 


partner’s death, k not at the time of sale. — 
Broughton v. Broughton (1875), 44 L. J. Ch. 
526 ; 23 W. R. 770. 


Sub-sect. 2. — Licensed Premises. 

948. Whether goodwill element In valuation.] — 

Edwards v. Edwards (1837), 1 Jur. 654. 
Annotation : — Reid. West Loudon Syndicate v. I. R. Comrs., 

I1898J 2 Q. JB. 507. 

949. Mode of valuation.] — In Aug. 1845, deft.’s 
testatrix granted to pltf. a lease of a public- 
house in lA)ndon Road, Liverpool, for fourteen 
years, at a rent of £70 per annuni^ the latter pay- 
ing £300 for the goodwill ; &, before the expira- 
tion of that lease, viz. in Mar. 1858, she granted 
him a further lease for fourteen years at a rent of 
£80 per annum. Each of these leases contained 
the following proviso : “ Provided also, k it is 
agreed k declared that, at the expiration or other 
sooner determination of the term hereby granted, 
all such sum k sums of money as shall or can be 
procured for the goodwill of the business of a 
licensed victualler in respect of the premises from 
an incoming tenant, shall be received by & belong 
to the lessee, his exors., etc.” 

The second lease being about to expire, negotia- 
tions took place between pltf. k deft, for a renewal, 
but they failed to come to terms ; k deft., with 
notice of pltf.’s claim under the above proviso, 
granted a lease of tlie premises to a new tenant for 
a term of fourteen years, at a rent of £160 per 
annum y k a premium of £1,300. 

Upon a case stated for the opinion of the ct. by 
an arbitrator, to whom it was to be referred to 
iissess the amount of damages pltf. was entitled 
to recover for the bread), if any, of the above 
proviso, upon the principles to be laid down by 
the cl., it was found as a fact that “ the rental of 
£160 per annum reserv^od in the lease granted to the 
new tenant was, without any premium, bonus, or 
other pa>Tnent whatever, a full cV sufficient rental 
for the premises under such a lease whether 
intended for a licensed victualler’s business or 
not ” ; A, further, that “the goodwill of the 
business carried on by pltf. w^ould, if belonging to 
the owner of the house, have liad a very consider- 
able value, A, if such owner had in that case been 
willing to grant a lease similar to that granted 
to the new tenant, a sum exceeding £1,300 would 
without difficulty have been obtained for the good- 
will ” : — Held : tlie proviso was broken ; k the 
arbitrator was to estimate the damages pltf. was 
entitled to recover for such breach, in the same 
manner as one accustomed to value “ goodwill ” 
as between outgoing k incoming tenant would 
estimate them, k in so doing was not to disregard 
the increased value of the property in the neigh- 
bourhood generally. — liLEWELLYN v. Rutherford 
(1875), L. R. 10 C. P. 456 ; 44 L. J. C. P. 281 ; 32 
L. T. 610. 


Sect. 5.-~STAMPS AND OTHER DUTIES. 
Conveyance on sale — ^Liability to stamp duty.] — 

See Revenue, Vol. XXXIX., p. 278, Nos. 621-627. 

Property passing on death.] — See Estate & 
Other Death Duties, Vol. XXI., p. 9, No. 36. 
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Part VII. — ^Trade Unions. 


Note . — In ihia Part Trade Union Acty 1871 
{c. 31) ; Conspiracy d: Protection of Property Act, 

1875 {c. 86); Trade Union Act {Amendment) Act^ 

1876 (c. 22) ; Trade Disputes Act, 1906 (c. 47) ; 
Trade Union Act, 1913 (c. 30) ; d: Trade Disputes 
d: Trade Unions Act, 1927 (c. 22), are referred to 
as 1871 Act, 1876 Act, 1876 Act, 1906 Act, 1913 
Act, d: 1927 Act respectively. 

Sect. 1.— DEFINmONS. 

Statutory definition.] — See 1913 Act, ss. 1, 2. 

950. Combination for regulating relations — 
Between workmen & masters.] — (1) Wliere the 
general objects of a society are legal, as in the case 
of a provident society the object of which is the 
relief of members when disabled by age or accident 
or when out of employment, the fact tliat some of 
its rules are illegal as being in restraint of trade 
does not constitute the society an illegal society, or 
prevent a member from recovering a sum of 
money payable to him under a rule of the society 
which is not illegal. 

(2) Rules made for the bond fide purpose of 
protecting the funds of such a society from claims, 
vhich may be avoided, are not illegal because they 
are incidentally to some extent in restraint of 
trade, provided that their provisions go no further 
than is reasonable &: necessary for that purpose. 

(3) . . . “ Trade union ” means any combina- 
tion for regulating the relations between work- 
men A: masters, or between workmen & w’orkmen, 
<^)r between masters & masters, or for imposing 
restrictive conditions on the conduct of any trade 
or business . . . the society (a fricmdly society] 
is a trade union within the definition clause 
(Lindley, L.J.). 

(4) Tlie general proposition, that every society 
vhich has rules in restraint of trade is unlawful, 
i.e. criminal, & that its members are punishable 
at common law was denied by the ct. in li. v. 
Stainer, No. 1153, post, ifc cannot be supported 
(Lindley, L.J.). — Swatne r. Wilson (1889), 24 
Q. B. 1). 252 ; 59 L. J. Q. B. 76 ; 62 L. T. 309 ; 
54 T. P. 484 ; 38 W. R. 2(51 ; 6 T. L. K. 121, V. A. 
Annoiaiions : — As to (1) Consd. ChamLcrlain’b Wharf r. 

Smith, [1900] 2 Ch. OO.'i. Distd. Hayor r. Amalgamated 

Sue. of CarTientors & Joiners (1902), 19 T. L. K. 122 ; 

C'lillon V. Elv^in (1901), 90 L. T. 810. Apld. Bm’ke v. 

AmalKaraated .Soc. of Dyeih, [1906] 2 K. B. 583 ; Go/.riey 

Bristol Trade 6c Provident Soc., [1909] 1 K. B. 901. Distd. 

Bussell V. Carpenters & Joiners’ Amalgamated Soc., [1910] 

IK* B. 506. Consd. Osborne v. Amalgamated Soc. of 
Servants, [1911] 1 Ch. 540 ; Kelly v. National Soc. 

of Operative Printers (1915), 113 L. T. 1055; Evans r. 

Heathcote. [1918] 1 K. B. 418. Generally, Refd. Howden 

f. Yorkshire Miners’ Assocn., [1903] 1 K. B. 308. 

961. Between workmen & workmen.] — 

SwAiNE V. Wilson, No. 950, ante. 

952. Between masters & masters.] — 

SwAiNE V. Wilson, No. 950, ante. 

953. Combination for imposing restrictive con- 
ditions on trade or business.] — Swaine v . Wilson, 
No. 950, ante. 

954. .] — Pltfs. were manufacturers of 

“ cased tubes,” & were members of a trade com- 
bination called the Cased Tube assocn., & defts., 
who were also manufacturers of cased tubes, 
c^sisted of all the other members of the assocn. 
The object of the assocn. was the regulation of 

PART VII. SECT. 1. 

q. Separate corporate entUy.] — 

A trade \mlon has some kind of corpo- 
rate entity distinct from the members 


prices in the trade, & in furtherance of that object 
it was provided by the rules that each member 
should be restricted in his output of cased tubes 
to a certain fixed percentage of the total output 
of the members, the percentage being based on the 
member’s actual output in preceding years. Each 
member whose outijut in any month exceeded 
his percentage was required to pay the profits of 
such excess into a “ pool,” whiln each member 
whose output in any month was less than his 
percentage was entitled to receive a certain sum 
out of the pool. The rules provided that the 
members should sell their cased tubes only upon 
the terms & at the prices which should from time 
to time be fixed by the assocn. No means was 
provided by w^hich a person who had once joined 
the assocn. could terminate liis membership. By 
an agreement made between pltfs., defts., & certain 
firms, pltfs., in consideration of defts. fixing their 
percentage at a certain figure, agreed not to sell 
their cased tubes to any persons other than the 
said firms, who on their part agreed not to imr- 
chase any cased tubes from manufacturei’s other 
than the members of the assocn. The agreement 
provided that it should continue in forc(* as long 
as the assocn. A a certain other society, over whom 
pltfs. had no authority, continued to control 
prices. For several months pltfs.’ output was 
less than their percentage, & they became entitled 
to receive from the assocn. sums of money out 
of the pool, & the secretary of the assocn. 
fiu'nished them each month with an account 
showing how much they were entitled to for that 
month. In an action brought to recover the money 
so due : — Held : (1 ) the restraint of trade imposed 
by the agreement & the rales was unreasonable 
as between the parties, & therefore the agi’ce- 
rnent was invalid at common law, & pltfs. 
could not recover thereon; (2) the assocn. was a 
“ trade union ” within the definition in 1876 Act, 
s. 16, & therefore under 1871 Act, ss. 3 & 4, the 
agreement was not void ; & though the agree- 

ment could not be directly enforced, the debts 
created under it could form the foundation for 
an account stated, &; pltfs. were entitled to recovt^r 
on the accounts stated. — Evans (Joseph) & Co. v. 
Heathcote, [1918] 1 K. B. 418 ; 87 L. J. K. B. 
593 ; 118 L. T. 556 ; 34 T. L. R. 247, C. A. 

Annotations : — As to (!) Apld. McEllistrim i\ BallyrnacelllRrott 

Co-op. Agricultural & Dairy Soc., [1919] A. C. 548. Distd. 

I’aJmolive Co. (of England) v. Freedman, [1928] Ch. 264. 

Refd. Kawlings ?•. General Trading Co., [1921 ] 1 K. B. 635. 

As to (2) Consd. Thompson r. British Medical Assocn. 

(N. S. W. Branch), [1924] A. C. 764. Refd. McKllistrim v. 

Ballymacelligott Co-op. Agricultural 6c Dairy Soc., [1919] 

A. C. 548. 

Whether trade protection association a trade 
union.] — See Part VIII., post. 

955. Friendly society.] — Swaine v. Wilson, 
No 950, ante. 

956. Whether trade union a corporation.] — 

(1) A trade union regist-ered under Trade Union 
Acts, can, by virtue of the provisions of 1871 Act, 
s. 7, but not otherwise, acquire & hold land. 

(2) The word “ purchase ” in 1871 Act, s. 7, is 
used in its ordinary sense of “ buy for money ” ; 
not in the technical legal sense of “ acquire other- 
wise than by descent or escheat,” & consequently 
a devise of land by will to such a society is invalid. 

to take over vnincorporaicd society — 
Not a trade union . \ — Aberdeen 
Master Masons’ Inoortoraiton, Ltd. 
r. Smith, [1908] S. C. 669 ; 45 Sc. L. K. 
484 ; 15 S. L. T. 963.— SCOT. 


who compose It. — E gan r. Barrier 
Branch of Amalgamated Miners’ 
Assocn. (1917). 17 S. K. N. S. W. 243 ; 
34 N. S. W. W. N. 129.— AUS. 
r. Society of master masons formed 
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Bed, 1. — Definitions, Sect, 2 i Stithsccta, 1 & 2, A*] 

(3) l^at society is a trade union registered under 
1871 Act, but it is not a oorpn. (North, J.)* 

(4) In my opinion the sect. [1871 Act, s. 7] has 
nothing to do with the acquisition of land as 
forming part of the substratum of the society 
itself (North, J .). — Re Amos, Carrier r. Price, 
[1891] 3 Ch. 159 ; 60 L. J. Ch. 670 ; 65 L. T. 69 ; 
39 W. R. 660 ; 7 T. L. R. 659. 

Annotaiion : — Aa to (2) Coxisd. Re Clarke, Clarke v. Clarke, 
11901] 2 Ch. 110. 

967. .] — (1) A trade union is neither a 

corpn., nor an individual, nor a partnership be- 
tween a number of individuals. ... It is an 
assocn. of men which almost invariably owes its 
legal validity to 1871 & 1876 Acts (Farwell, J.). 

(2) The funds of the society are appropriated 
to the purposes of the society, & their misap- 
propriation can be restrained by injunction 
(Farweix, j.). 

(3) The acts complained of are the acts of the 
assocn. They are acts done by their agents in 
the course of the management & direction of a 
strike ; the undertaking such management & 
direction is one of the main objects of deft, society, 
& is perfectly lav^ul (Farwell, J.). — Taff Vale 
Ry. Co. V. Amalgamated Society of Railway 
Servants (1900), [1901] A. C. 426 ; 70 L. J. K. B. 
905, n. ; 83 L. T. 474 ; 50 W. R. 44 ; 44 Sol. Jo. 
714 ; revad., [1901] 1 K. B. 170, C. A. ; restored, 
[1901] A. C. at p. 434, n. L. 

Annotations: — Aa to (1) Expld. Lliiaker v. Pilcher (1901), 
70 L. J. K. B. 396. Ckinsd. Yorkshire Miners’ Assocn. v. 
Howdon, [1905] A. C. 256. Refd. Bussy v. Amalgramated 
Soc. of By. Servants & Bell (1908), 24 T. L. B. 437 ; Parr 
r. Lancashire & Cheshire Miners’ Federation, 11913] 1 Ch. 
366 ; Kelly v. National Soc. of Operative I’rlnters’ 
Assistants (1915), 84 L. J. K. B. 2236 ; McLuskey v. 
Cole, 11922] 1 Cli. 7 ; Marshall Shipping Co. v. Board of 
Trade, [1923] 2 K. B. 343. As to (2) Refd. Amalgamated 
Soc. of By. Servants v. Osborne, [1910] A. C. 87 ; Ideal 
Films V. lUchards, [1927] 1 K. B. 374. As to (3) Refd. 
Glblan v. National Amalgamated Labourers' Union of 
Great Britain & Ireland, [1903] 2 K. B. 600 ; Russell v. 
Amalgamated Soc. of Carpenters & Joiners, [1912] A. C. 
421. Generally, Refd. Alrey v. Welghlll (1905), 49 Sol. 
Jo. 279 ; South Wales Miners’ I'ederatlon v. Glamorgan 
Coal Co. (1905), 74 L. J. K. B. 525 ; Conway v. Wade, 
11908] 2 K. B. 844 ; Vacher v. London Soc. of Com- 
positors. [1913] A. C. 107 : Walker v. Sur, [1914] 2 K. B. 
930 ; Bloom v. National Federation of Discharged & 
Domohlliaed Sailors & Soldiers (1918), 63 Sol. Jo. 54 ; 
Hardio & Lane v. Chlltern, [1928] 1 K. B. 603. Mentd. 
Markt r. Knight S.S. Co., Sale & Frazar v. Knight S.S. Co., 
[1910] 2 K. B. 1021 ; Mercantile Morme Service Assocn. v. 
Toms, [1916] 2 K. B. 243. 

958. Not Individual or partnership.] — Taff 
Vale Ry. Co. v. Amalgamated Society of 
Railway Servants, No. 957, ante. 

959. Unincorporated statutory legal entity — 
Able to own property & act by agents.] — Osborne 
V, Amalgama’ted Society of Railway Servants, 
No. 1089, post. 

960. Company — With power to regulate output 
& prices.] — Companies Act, 1900 (c. 48), s. 1, does 
not make the certificate of the Registrar of Cos. 
conclusive that the co. in respect of which he has 
panted a certificate is validly registered & is not 
in reality a trade union. The sect, only deals 
with ministerial acts. The mere fact that in its 
memorandum & arts, of assocn. a co. has power 
to enter into an arrangement for the regulation of 
the output of, & the price to be obtained for, goods, 
this not being one of the main objects of the co., 
does not constitute the co. a trade imion, & as 
such incapable of registration \mder Companies 
Acts. — British Assocn. op Glass Bottle Manu- 
facturers, Ltd. V. Nettlefold (1911), 27 
T. L. R. 627. 


Annotation : — Apld. Performing Right Soc. 
Theatre of Varieties, [1922] IK. B. 639. 


London 


,]See, also, CJCMPANUie, Vol. IX., p. 77^ 

Nos. 281-282. 

961. Test to be applied — ^Preliminary statement 
of objects & rules — ^Read together.] — Chamber- 
lain’s Wharf, Ltd. v. Smith, No. 1036, post. 


Sect. 2.— LEGALITY. 

SuB-BECT. 1 . — In General. 

962. Common law legality.] — Pltf., being a 
member of & in receipt of sick pay from deft, 
society, was subjected to a deduction of 2fi. 6d. 
from his sick pay for breach of the rules of the 
society. He thereupon bi’ought an action in the 
county ct. for a declaration to the effect that he 
had not broken the rules & for the return of the 
28. 6d. as having been improperly deducted. It 
appeared that deft, society was registered under 1871 
& 1876 Acts as a trade union, & that its rules pro- 
vided for raising funds to secure to the members 
the benefits of a superannuation fund, a sick 
fund, a funeral fund, a travelling fimd, & a trade 
fund. Rule 1 stated that the society was “ a 
trade union.” By r. 7, clause 2, s. 4, ” Should 
work bo offered at the current rate of wages to any 
member receiving travelling relief, unless it be to 
fill the place of those fighting for better conditions, 
& he refuses to accept it, his allowance shall be at 
once stopped, & his card given up.” 

By r. 46. s. 1. members paying to the trade fund 
were to be entitled to dispute pay, travelling 
relief, & assistance to sue employers under Km- 
ployers’ Liability & Workmen’s Compensation 
Acts. Sect. 2 was as follows : ” Strike pay will 
only be paid in support of members endeavouring 
to secure an advance of wages or resisting a reduc- 
tion of same, resisting an increase of the hours of 
labour, A, when desirable, cndeavoiulng to secure 
a reduction of same.” By sect. 4, “ Should a 
strike take place, all members who are entitled 
to trade benefit imder this rule shall receive pay 
at the rate of l8. Sd. per day for each working 
day, not to exceed six weeks. If the strik<^ 
continue, the executive committee shall be 
empowered to continue pay for a longer period, if 
they, upon consideration, deem it necessary. . . .” 

By sect. 6, ” No officer or member of this society 
shall be authorised or ijcrmitted to take any 
active interest in, aid in any way, or otherwise 
assist (any trade movement except in his private 
capacity. . . 

The judge held that the society was a trade 
union, that its objects were in restraint of trade 
& illegal at common law, & that therefore he was 
precluded by 1871 Act,s. 4, from entertaining the 
claim : — Held : there was jurisdiction to entertain 
the claim, for the objects of the society were not 
illegal, & the rules amoimted to no more than an 
insurance of the members against the consequences 
of a strike. 

It is a common mistake to suppose that every 
trade union is, apart from the Act of 1871, an 
tmlawful combination (Cozens-Hardy, M.R.). — 
Gdzney V. Bristol Trade & Provident Society, 
[1909] 1 K, B. 901 ; 78 L. J. K. B. 616 ; sub nom, 
Gosney V. Bristol, West op England & South 
Wales Operatives’ Trade & Provident Society, 
100 L. T. 669 ; 25 T. L. R. 370 ; 53 Sol. Jo. 341, 
G. A. 

Annx>taJtion8 : — Distd. Russell V. Amalgamated Soc. of 
Carpenters & Joiners, [1910] 1 K. B. 506. Apld. Kelly v. 
National Soc. of Operative Printers’ Assistants (1914), 84 
L. J. K. B. 557. Held. Mudd v. General Union of Opera- 
tive Carpenters & Joiners (1910), 103 L. T. 45 ; Kelly v. 
National Soc. of Operative Printers (1915), 113 L. T. 1055 ; 
Evans t\ Heathcote, [1918] 1 K. B. 418. 
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903 , ,] — Ix)ng before the statutes of 1871 

^ 1876 were eziacted trade unions were things in 
being, the general features of which were faimliar 
to the public mind, . . . Statutes did not set them 
up (Lokd Shaw op Dunfebmmnb). — ^Amalga- 
mated Society op Bailway Servants v. 
Osborne, [1910] A. C. 87 ; 79 L. J. Ch. 87 ; 101 
L. T. 787 ; 26 T. L. B. 177 ; 54 Sol. Jo. 216, H. L. ; 

S. C. 8ub nom* Osborne v. Amalgamated 
Society of Bailway Servants, [1909] 1 Ch. 163, 
C. A. ; aubeeqv^nt proceedings, [1911] 1 Ch. 540, 
€. A. 

AnnotaiionB : — Refd. KeUy v. National Soc. of Operative 
Printers' Assistants (1915), 84 L. J. K. B. 2236. Mentd. 
Kussell V, Amalgamated Soc. of Carpenters & Joiners, 
[1910] 1 E. B. 506 ; Wilson v. Amalgamated Boo. of 
Engineers, jl911] 2 Ch. 324 ; (laskell v. Lanoashire & 
Cheshire Miners' Federation (1912). 28 T. L. U. 518 ; 
Vaoher v. London Soc. of Compositors, [1912] 3 K. B. 547 ; 
Carter v. United Soc. of Boilermakers (191.')), 85 L. J. Ch. 
289 ; Kemp v. Glasgow Corpm., [1920] A. C. 836 ; Jenkin 
V. Pharmaceutical Soc. of Great Britain, [1921] 1 Ch. 392 ; 
Re Quinn & National Catholic Benefit & Thrift Soc. 'a 
Arbitration, [1921] 2 Ch. 318. 

904, .] — Russell v. Amalgamated So- 

ciety OF Carpenters & Joiners, No. 987, post. 

965. Statutory legality.] — Taff Vale Ry. Co. 
V. Amalgamated Society of Railway Servants, 
No. 1295, post. 

966. Legal entity.]— Osborne v. Amalga- 

mated Society of Railway Servants, No. 1089, 
post. 

967. Overriding former statutory illegality 

— Under Unlawful Societies Act, 1799 (c. 79), & 
Seditious Meeting Act, 1817 (c. 19).] — Luby v . 
Warwickshire Miners’ Assocn., No. 1034, post. 


Sub-sect. 2. — Legal and Illegal Combina- 
tions. 

A. Jn General. 

See 1918 Act, Sect. 2 (2), (3). 

968. Evidence of legality — By rules of union — 
Rules cloak to shield Illegal objects.] — (1) If the 

printed rules are not the real rules of the assocn. 
A if the society under tlie pretence of being a 
benevolent institution is really a scheme in whole or 
in part desipied for the encouragement A support 
of illegal strikes, th(‘ society must be deemed to be 
established for an illegal purpose (IlANNEN, J.). 

(2) A strike is properly dellned as “ a simultane- 
ous cessation of work on the part of the work- 
nu'n” ; A its legality or illegality must dc‘pend 
on the means by wiiich it is enforced A on its 
objects. It may be criminal, as if it be part of 
a combination for the jjurpose of injui-ing or 
molesting masters or men : or it may be simply 
illegal, as if it be the result of an agreement 
depriving those engaged in it of their liberty of 
action ... or it may be perfectly innocent, as 
if it be the result of the voluntary combination of 
the men for the purpose only of benefiting them- 
selves by raising their wages (IIannen, J.). 

(3) The question whether a society lias been 
established for illegal piu’poscs or not, ought, 
as I think with rare exceptions, to be decided by 
the rules themselves. ... To explain A interpret 


these rules by vague general evidence of what may 
be sometimes done is, I think, objectionable. . . . 
I admit that cases may arise where a society may 
intentionally be established for illegal purposes, 
but may studiously keep such purposes from sight 
while they ca^ them out in practice. In such 
cases parol evidence of the acts & practice of the 
society might be very important. . . . Such 
evidence would not however be given to explain or 
interoret the rules but to show that they were a 
fraud A a sham (Hayes, J.). — Farrer v. Close 
(1869), L. B. 4 Q. B. 602 ; 10 B. & S. 563 ; 38 
L. J. M. C. 132 ; 20 L. T. 802 ; 33 J. P. 517 ; 17 
W. R. 1129. 

Annotations: — As to (1) Refd. Swalne v. Wilson (1889), 24 

Q. B. D. 252. Asia (2) Consd. Russell v. Arualgamated Soc. 

of Carpenters & Joiners, [1910] 1 K. B. 506. Refd. 

Mogul S.S. Co. tj. McGrc«or, Gow (1889), 23 Q. B. D. 598. 

Generally, Refd. R. v. Stainer (1870), 39 L. J. M. C. 54 ; 

Old V. Robson (1890), 6 T. L. R. 151 ; Gozney v. Bristol 

Trade & Provident Soc., [1909] 1 K. B. 901. 

969. Severability of legal & Illegal 

rules.] — SwAiNE v. Wilson, No. 950, ante. 

970. .] — Cullen v . Elwin, 

No. 1098, post. 

971. .] — Russell v . Amalga- 

mated Society of Carpenters A Joiners, No. 
987, post. 

972. .] — ritf., who was a 

member of deft, society, a trade union, A had been 
expelled therefrom by a resolution of the executive 
committee, brought an action to obtain reinstate- 
ment as a member on the ground that his expulsion 
was ultra vires A void. Defts. took the prelimi- 
nary objection that the society was at common law 
an illegal assocn., A further that having regard to 
1871 Act, s. 4, (8) (a), the action was not main- 
tainable, being “ instituted with tlie object of 
directly enforcing any agreement for the applica- 
tion of the funds of a trade union to provide 
benefits to members.” The rules of the society 
provided that the executive committee could only 
sanction, as distinct from ordering, a strike, A 
any member striking without such sanction was 
not entitled to strike pay. Under certain circum- 
stancc‘s the committee were empowered to issue 
notice jiapers to the men for signatme A, if signed 
by two-thirds of the men. to fix a day for handing 
the same to the employers, A if a strike ensued the 
committee were to assist the men in the struggle. 
The committee had power to expel a member 
found guilty of attempting to injure the society 
or break it up otherwise than as allow^od by the 
rules. Apart from this the rules did not provide 
that when a strike was sanctioned by the com- 
mittee every member w^as bound to strike, nor did 
they prevent members who had struck from 
resuming work if they pleased: — Held: (1) the 
rules were not in restraint of trade, A the society 
was a lawful assocn. at common law\ 

It [the society] is possessed of considerable 
property which belongs to the members, A any 
member unjustly excluded may invoke the 
assistance of the ct. (Cozen8-IIardy, M.R.). 

(2) The action was not a proceeding instituted 
with the object of directly enforcing an agreement 
for the ap]>lication of th(‘ funds of th<‘ union “ to 


PART VII. SECT. 2, SUB-SECT. 2.— A. 

t. Association for political pur- 
poses .] — The Victorian Assocn. was 
established as staled by Its prospectus 
lor the purpose of seeking out A pro- 
moting by all lawful means in Its power 
the return to Parliaraeut of men of 
liberal & enlarged views who by 
experience, education & character w'oro 
calculated to command the respect & 
enjoy the confidence of their follow 


colonists A who would in their political 
career bo giiidod by a tenacious regard 
for the public welfare rather thou by a 
desire to obtain tho temporary appro- 
bation of any section of tho community. 
Gn a case stated without pleadings 
between the Joint-treasurers of tho 
society A one of tho members in an 
action on tho undertaking of tho 
latter to subscribe to tho funds of the 
society : — Held : tho assocn. was not 
illegal nor the members’ undertaking a 


void one. — Hyan r. Stephens (1864), 
1 W. W. A A’B. 102.— AUS. 

a. Associaiioii vnduly to lessen 
comveixiion in sale of coal .”] — Hately 
V. Ki.Lloi-r (1905), 5 O. W. R. 261 ; 
9 O. L. R. 185.— CAN. 

b. Evidence of legality — Conduct <£: 
practice of union .] — Chase v. Starr 
(Man.). [1923] 4 D. L, R. 103 ; [1923] 
3 VV. VV. R. 500 ; affd., 55 S. C. R. 495. 

—CAN. 
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Sect. 2. — Legality : Siib-sect. 2, A., B, d: C»] 

provide benefits to members ” ; & consequently 
the action was maintainable. 

(3) Illegality must not bo presumed or inferred. 
It must be established, if at all, upon some plain 
provision in the rules (Cozjens-Habdy, M.R.). 

(4 ) I may add that the mere introduction of some 
objectionable rules will not necessarily taint the 
whole of the rules (Cozens-Uardy, M.R.). 

(5) The right to have benefits from the funds is 
unenforceable. . . . There is nothing in 1871 Act, 
s. 4, to forbid a ct. to entertain legal proceedings 
to enforce the member’s right to his vote or his 
right to his distributive share in winding up 
(Buckley, Ij.J.). — Osborne v. Amalgamated 
Society op Railway Servants, [1911] 1 Ch. 540 ; 
80 L. J. Ch. 315 ; 104 B. T. 207 ; 27 T. L. R. 289, 
C. A. 

Annotations : — As to (1) Distd. Thomas v. Portsmouth 
“ A ” Branch of Ship Constructive, etc. Assocn. (1912), 
28 T. li. U. 372. As to (2)_Refd. Donkin v. Pearson, 11911] 

2 K. B. 412. As to (5) jFolld. Kelly v. National 8oc. of 
Operative Printers’ Assistants (1914), 84 L, J. K. B. 557. 
Consd. II. V. Cheshire County Court Jud«:o &: United Soc. 
of Boilermakers, L\c p. Malone, 11921] 2 K. B. 694 ; 
Amalgamated Soc. of Carpenters, Cabinet Makers Joiners 
. . Braithwaite, General Union of Operative Carpenters & 
Joiners r. Ashley, [1922] 2 A. C. 440. Reid. i*arr r. 
Lancashire & Cheshire Minors’ Federation (1913), 108 
L. T. 446. 

973. Plain provision as to illegality.] 

— Osborne v. Amalgamated Society of Railway 
Servants, No. 972, ante. 

974. Conduct & practice of union.] — 

Farrer V. Close, No. 908, ante. 

976. Illegality not to be presumed or inferred.] — 
Osborne v. Amalgamated Society of Railway 
Servants, No. 972, ante. 

976. Mutual insurance society.] — Gozney v. 
Bristol Trade & Provident Society, No. 962, 
ante. 

977. Enforcement of legal rules — Notwithstand- 
ing existence of illegal rules — General objects of 
union legal.] — Swaine v. Wilson, No. 950, ante. 

B. Provisions in Itcs{rai}d of Trade. 

978. Whether combination illegal.] — Hilton 
V. Eckersley, No. 50, a}ite. 

979. .] — Rigby v. Connol No. 1035, jyost. 

980. .] — A society established for the 

protection of a particular trade contained a rule 
that no member should employ any traveller, 
carman, or outdoor employee who had left tlie 
service of another member wdtliout the consent 
in writing of his late employer till after the 
exi^iration of two years : — Held : the rule was 
unreasonable, in restraint of trade, & void. Qu. : 
whether the society was to any 4fc what extent 
within 1871 & 1870 Acts. 

[The article] is not even limited in its application 
to any particular employee who, from their 
position, might have confidentially acquhed any 
knowledge in their employment . . . The great 
objection to this covenant is that it might be 
used most oppressively by preventing a man who 
had never been in any confidential position & 
never desired improperly to use the infomiation 
he had then acquired from getting employment 
from another master in the trade which he knew 
most about (Cotton, L.J.). — Mineral Water 
Bottle Exchange ^ Trai>e Protection Society 
V. Booth (1887), 36 Ch. D. 465 ; 67 L. T. 673 ; 
36 W. R. 274, C. A. 

Annotations : — Consd. Davies v. Thomas, [1920] 2 Ch. 189. 
Retd. Chamberlain’s Wharf v. Smith (1900), 83 L. T. 238. 

981. .] — A society was registered as a 

trade union under 1871 Act, <& in addition to its 
rules laying down the duties of members with 


reference to trade questions, & imposing fines, 
suspension & expulsion upon members violating 
the rules as to trade matters, it also contained 
rules giving to members certain allowances out of 
the funds in cases of sickness, accident, infirmity, 
or want of employment, k other allowances 
similar to those of a friendly society. A member 
sued in the petty session ct. for one week’s sick 
benefit which was refused to him by the society ; 
the magistrates made an order for the payment 
of the sum claimed, holding that tlie society was 
substantially a friendly society. Sc that they had 
jurisdiction in the matter ; — Held : as some of 
the objects of the society were in restraint of 
trade, the society was at common law an illegal 
assocn.. Sc although such society was made legal 
to a certain extent by 1871 Act, sect. 4 of that Act 
prevented any ct. from entertaining or enforcing 
any agreement between the members to provide 
benefits to members, & consequently the magis- 
trates had no jurisdiction to make the order in 
question. — O ld r. Robson (1890), 59 L. .J. M. C. 
41 ; 62 L. T. 282 ; 51J. P. 507 ; 38 W. R. 415 ; 
6T. L. R. 151, D.C. 

Annotations: — Folld. Mayor v. Amalgamated Soc. of 

Carpenters & .loinors (1902), 19 T. L. R. 122. Consd. 

Cullen V. EJwin (1901), 90 L. T. 840. Expld. Burke r. 

Amalgamated Soo. of Dyers, [1906] 2 K. B. 683. Consd. 

Gozney V. Bristol Trade & Provident Soc., [1909] 1 K. B. 

901. Refd. Russell r. Amalgamated Soc. of Carpenter:. 

6c Joiners. [1910] 1 K. B. 506 ; Pratt v. British Medical 

Assocn., 11919] 1 K. B. 244. 

982. .J — TJRMSTON (Tre.astuier, etc.) V. 

Whttelegg, No. 1305, post. 

983. .] — Aspden r. Steam Engine 

Makers’ Society (1904), Times, Dec. 11. 

984. .] — Mudd V. Gener.\l Union of 

Operative Garrenters Sc .Ioinerh, No. 1101,2>t»8f. 

985. .]— Osborne v. Am.\lgamateu 8o- 

I ctetv of Railway Servants, No. 972, ayife. 

986. .] — An action was brought by a 

member against deft, trade union to recover an 
amount in name of sick benefit : — Held : apart 
from tlie provisions of 1871 Act, the trade union 
was an illegal assocn., as its rules were in restraint 
of trade, Sc the action could not be maintained. — 
Thomas v. Portsmoi^tii “ A ” Branch op Ship 
Constructive, etc. As.s()cn. (1912), 28 T. L. R. 
372, D. C. 

987. .] — The rules of a society registered 

under Trade Union Acts, 1871 (c. 31) Sc 1876 
(c. 22), combined provisions for the militant pur- 
poses of a trade union, which were admittedly in 
restraint of trade, with provisions for the provident 
purposes of a friendly society, & the subscriptions 
of the members were applicable to all the purposes 
of the society. One of the rules provided for the 
expulsion of members for non-compliance with 
the decisions of the managing or branch com- 
mittees directing the militant operations of the 
society or for violating the recognised trade rules 
of the district : — Held : an action [by the personal 
representative] against the society & its trustees 
for payment of moneys alleged to be due to a 
member under the rules in respect of super- 
annuation benefit was not maintainable under 
the Act of 1871 & was not maintainable apart 
from the Act ; because (1) (Lords Loveburn, C. 

& Atkinson), the society, being a voluntary 
assocn., could not have been sued in such an 
action in its own name ; (2 ) (Lords Macnaghten, 
Shaw of Dunfermline, Mersey & Robson), 
the society was an illegal assocn. at com- 
mon law, inasmuch as its main purposes were in 
unreasonable restraint of trade Sc the rules relating 
to those purposes were not severable from the 
rules relating to its provident purposes. 
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(3) There have been many & probably there may 
be still some trade unions lawful in every point of 
view & not depending for their legality on their 
immunity in the Act of 1 87 1 (Lord Macnaghten). 

(4) Having regard to the constitution of the 
society, the powers vested in its executive officers, 
& the blending of its funds for all purposes, it is 
impossible to separate from what is legal from what 
is not legal (Loud Macnaghten). 

(5) The reference to the occurrence of strikes in 
the rules or the provision for the support of 
members during a strike does not per se make the 
association illegal (Lord Shaw of Dunfermline). 
— Bussell v. Amalgamated Society of Car- 
penters Joiners, [1912] A. C. 421 ; 81 L. J. 
K. B. 019 ; 106 J.. T. 433 ; 28 T. L. B. 276 ; 50 
Sol. Jo. 342, H. L. ; affg., [1910] 1 K. B. 506, 
C. A. 

Annoiatiom : — As to (2) Apld. Mudd V. General Union of 
Operative Carpenters & Joiners (1910), 103 L. T. 45 ; 
Baker v. Ingall, 11912] 3 K. B. lOG ; Thomas v. Ports- 
mouth “ A Branch of Ship Constructive, etc. Assocn. 
(1912), 28 T. L. IL 372. Befd. McEllistrim v. Bally- 
niacelllg’ott Co-op. Ata*icultural & Dairy Soc., [1919] 
A. C. 548 ; Pratt i’. British Medical Assocn., [1919] 
1 K. B. 244. General/?/, Reid. Kelly v. National Soc. ot 
Operative Printers’ Assiblante (1915), 84 L. J. K. B. 2236. 

988. .] — A.-C. of Commonwealth of 

Australia v. Adelaide S.vS, Co., Ltd., No. 68, 
ante. 

989. .] — Evans (Joseph) A Co. v. Heath- 

cote, No. 954, ante. 

990. Rules only Incidentally In restraint of trade 
— Bona fide intention to protect funds.] — Swaine 
V. Wilson, No. 950, ante. 

Strikes.] — See Sub-sect. 2. C., pout. 

C. Sfrih'ct<. 

See 1927 Act, s. 1. 

991. Whether strike definable.] — Farrer v. 
Ct.ose, No. 968, ante. 

992. .] "--There is no authority whicli gives 

a legal definition of the word “ strike ” but 1 
conceive the word means a refusal by the whole 
body of workmen to work for their employers in 
consequence of either a refusal by the employers 
of tlic workmen’s demand for an increase, or of a 
refusal by the workmen to accept a diminution 
of wages when propos(*d by their employers 
(Kelly. C.B.).— Kini; v. Parker (1876), 34 L. T. 
887. 

Annotation : — Mentd. Do Olcajja v. West Cumbcrlaud Iron 
& Steel Co. (1879), 4 Q. B. D. 472. 

993. .] — Lyons (J.) A Sons r. Wilkins, 

No. 1167, 

994. .j — (1) Where \vorkmen strike in 

breach of their contracts those who help to main- 
tain the strike by money A counsel are not liable 
to pay damages to the employers merely because 
losses are thereby caused to the employers. 

A trade union having been sued for damages 
on the ground that workmen had been induced to 
break their contracts with theii* employers by 
officials of the union, & that the union had ratified 
& adopted the acts of their officials :-~Held : the 
union w^ not liable, those who procured the strike 
not having been authorised by the rules or by the 
action of the union. 

(2) This word [“ strike ”] is of an artificial 
character, & does not represent any legal defini- 
tion or description (Lord James of Hereford). 

(3) I do not think that inducing or attempting 
to induce men not to work for a particular employer, 
or a combination for that purpose, is a cause of 
action, \i it be done in furtherance of what the 
parties in good faith believe to be their trade 
mtereste, though it may injure the employer in his 
business (Lord Davey). 


(4) A local strike will naturally be engineered 
by the local branch officials, but in my opinion 
the branch officials are not agents of the union 
with authority to bind the union by their acts in a 
local strike. Such agency must be founded on 
sometliing outside the rules & its existence must be 
proved by those who rely on it (Lord Jasies of 
Hereford). 

(5) It is true that in certain conditions the 
assocn. is bound to furnish strike iiay. Will that 
circumstance create the agency for which couns(‘l 
contends ? I will suppose that the employers are 
also members of an assocn. of coalowners, as we 
arc told that they are, & that the coalowners’ 
assocn. bind themselves to support each other 
with money in the event of any one member 
locking out his workmen after certain conditions 
had been observed. If such member locked out 
his men witliout giving the notice prescribed by 
contract it would seem very strange to suppose the 
other members wei'e liable to damages for an act 
over which they had no control A which was 
contrary to the conditions. Yet the cases are 
precisely the same (Lord Loreburn, C.). — 
Denary A Cadeby Main Collieries, Ltd. v. 
Yorkshire Miners’ Assocn., [1906] A. C. 384 ; 
75 L. J. K. B. 961 ; 95 L. T. 501 ; 22 T. B. 
513, TT. L. 

Annotations : — As to {\) Consd. Ooznoy r. Bri-^tol, etc. Trade 

it Provident Soc., 11909J 1 K. B. 901. Expld. Snilthie-, 

1 '. National A'^socn. of Operative Plasterers, [1909] 1 

K. B. 310. The head-note . . . docs not 1 think aeeii- 

rately state the result of the decision (Buckley, L.J.). 

995. .] — A “ strike ” of workmen is not 

limited to disinites between employers A workmen 
with regard to increase or diminution of wages : 
it includes a general concerted refusal by workmen 
to work in consequence of an alleged grievance. — 
Williams Brothers (Hull), Ltd. v. Naaailooze 
^’ENN ooTs^nAP (W. H.)BER(iHUYs Kolenhandel 
( 1915), 86 L. J. K. B. 334 ; 21 Com. Cas. 253. 

996. How far legal.] — F arrer r. Close, No. 
968, ante. 

997. — Lyons (J.) A Sons v. Wilkins, 

No. 1 167, pouf. 

998. .] — Taff Vale By. Co. v. Amalg\- 

mated Society' of Bailway Servants, No. 957, 
ante, 

999. .] — Quinn v. Leathem, No. 1179. 

post. 

1000. .] — Denaby a Cadeby Main 

Collieries, Ltd. v. Yorkshire Miners’ Assocn., 
No. 994, ante. 

1001. .] — Jose v. Metallic Boofing Co. 

OF Canada, Ltd., No. 1187, post. 

1002. General strike — Where no trade 

dispute existing.] — (1) A general strike called by 
the Trades Union Congress Council in a trade 
where no trade dispute can be shown to exist is 
illegal. Persons inciting or taking part in such 
a strike are not protected by 1906 Act, & trade 
unionists who refuvse to obey the order to strike 
cannot be deprived of their trade union benefits. 

(2) Trade union funds are held in a fiduciary 
capacity & cannot legally be used for or depleted 
by paying strike pay to any member of a union who 
illegally ceases to work. 

(3) &’anch officers of a Union, who called a 
strike on instructions from an outside body with- 
out the authority of their own central executive 
& without the ballot prescribed by the rules, 
restrained by injunction. — N ational Sailors’ & 
Firemen’s Union of Great Britain & Ireland 
V. Reed, [1926] Ch. 536 ; 95 L. J. Ch, 192 ; 135 
L. T. 103; sub nom. National Seamen’s A 
Firemen’s Union op Great Britain & Ireland 
V. McVey, Same v, Beed, 42 T. L. R. 513. 
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Sect. 2. — Legality: Sub-sect. 2, C. Sect. 3; Sub- 
sects. 1/2 <£r 3, A. B. («), (6). Sect. 4 : Sub- 
sect. 1.] 

1003. Provision in rules relating to strikes — 
Whether per se illegailsing union.] — Russell r. 
Amalgamated Society op Carpenters & 
Joiners, No. 987, ante. 

Strike pay.] — See Nos. 1078-1080, post. 


Sect. G.—TOADE UNION AGREEMENTS. 

Sub sect. 1. — In General. 

1004. Foundation of Jurisdiction of court to 
interfere — Invasion of right of property — Necessity 
for society to possess property.] — Rigby v. Con- 
NOL, No. 1035, post. 


Sub-sect. 2. — Trade Unions Legal at 
C oiviMON Law. 

Legality of combination.] — See Sect. 2, sub-sect. 
2, ante. 

1006. Agreement enforceable.] — Gozney v. 
Bristol Trade & Provident Society, No. 962, 
ante. 


Sub-sect. 3. — Trade Unions Ili.egal at 
C oikiMON Law. 

A. Validity of Ayr cements. 

See 1871-1906 Acts. 

Legality of combination.] — See Sect. 2, sub-sect. 
2, ante. 

1006. Agreement not void.] — Strtck v. Swansea 
Tin-piate Co., No. 1143, post. 

1007. .] — Aspden V. Steam Engine 

Makers’ Society (1904), Times, Dec. 14. 

1008. .] — Osborne v. Amalgamated 

Society of Railway Servants, No. 972, ante. 

1009. .] — Evans (Joseph) & Co. v. Heath- 

cote, No. 9.54, ante. 

1010. Agreements not confined to unenforceable 
agreements — Within 1871 Act, s. 4.j — L ees v. 
Lancashire & Cheshire Miners’ Federation 
(1906), Times, June 20. 

1011. Valid foundation for declaration — For 
account stated.] — Evans (Joseph) & Co. v. Heath- 
cote, No, 954, ante. 

B. Enforceability of Agreements. 

(a) Agreements within 1871 Act, Sect. 4. 

See 1871 Act, s. 4. 

1012. Agreement in restraint of trade.] — 

Urmston (Treasurer, etc.) v. Whitelegg, No. 
1305, post. 

1013. .] — Cullen v. Elwin, No. 1098, post. 

1014. .] — Aspden v. Steai^i Engine 

Makers’ Society (1904), Times. Dec. 14. 

1015. .] — Russell v. Amalgamated 

Society of Carpenters .Joiners, No. 987 ante. 

1016. .] — Evans (Joseph) & Co. v. Heath- 

cote, No. 964, ante. 

1017. Agreements relating to levies or fines — 
Injunction to restrain levy.] — Where the executive 
committee of a repstered trade union have passed 
a resolution inflicting fines upon members who have 
acted in a manner prejudicial to the welfare of the 
society by working in the same shop with a non- 
member the society will not be restrained at the 
instance of the members on whom such fines have 
been stated to have been imposed from levying 
them even on the assumption that the rules gave 
no direct power of fining. To prohibit the 


defendants from levying such fines at the mstance 
of parties who still wish to retain the benefit of 
membership of the society with its attendant 
advanteges would be entertaining legal proceedings 
instituted with a view to directly enforcing an 
agreement within 1871 Act, s. 4. — Mullett d. 
UmTED French Polisherb’ London Society 
(1904), 91 L. T. 133 ; 20 T. L. R. 696. 

Annotations : — Reid. Steele v. South Wales Miners’ Federa- 
tion (1907), 96 L. T. 260 ; Osborne r. Amalgramated Soc. 

of Ry. Servants (1911), 80 L. J. Ch. 315. 

1018. Action to restrain proceedings on 

Invalid ballot.] — The Executive Council of a trade 
union called a general ballot on the question of a 
levy on members, & on the proposal being 
defeated, decided a fortnight later to hold a second 
general ballot on the question of a similar levy. 
The voting papers at the second ballot, in breach of 
the rules, were not, except in the Iiondon dis- 
trict, checked by the scrutineers appointed to 
check all general ballots. The second ballot 
resulted in favour of the levy. The council after- 
wards held a third ballot as to alterations in the 
rules, & the ballot papers were issued to the 
Ix)ndon branch with the card numbers of the 
members thereon, whereby the votes of the 
members could bo identified. Pltfs., who wore 
members of the trade union, thereupon brought 
actions against members of the council for a 
declaration that the second & third ballots were 
invalid & for an injunction restraining defts. from 
acting thereunder: — Held: (1) if the officials of 
the society were satisfied that it was of extreme 
importance to get a reversal of a decision on the 
first ballot they were entitled to liold a second 
ballot immediately afterwards, but the second 
ballot was invalid as the scrutiny of about half the 
votes was made by the wrong persons ; (2) the 
third ballot was invalid as there had been no such 
secrecy as was provided for by the rules ; & 

the ct. was not precluded by 1871 Act, s. 4, from 
entertaining the actions, there would be a 
declaration that pltfs. were not liable to pay the 
levy & that the third ballot was not properly 
held. — B rodie v. Bev an, Dunn v. Bevan (1921), 
38 T. L. R. 172. 

1019. Agreements between one union & another.] 

— Pltfs. were the secretary A other officials of an 
unregistered trade union called the Glasgow «& 
District Glass Bottle Makers’ Trade Protection 
Society, & defts. were the secretary trustees of 
the National Federation of Glass Bottle Workers, 
an unregistered trade union of which pltf. society 
was a constituent member. The Federation had 
X)a.ssed a resolution purporting to expel pltf. 
society on the ground that pltf. society had by 
refusing to carry out a resolution of the Federation 
acted in contravention of the rules & thereby 
forfeited its membership. In a representative 
action for a declaration that the expulsory resolu- 
tion was invalid, & that pltf. society was still a 
member of the Federation, k. for an injunction to 
restrain the Federation from acting on the resolu- 
tion : — Held : the action was brought for the 
purpose of directly enforcing an agreement between 
the two trade unions whereby the one was admitted 
as a member of the other, &, under 1871 Act, 
s. 4 (4), could not be entertained by the ct. 
Semble: one trade union may be a member of 
another. — McLuskey v. Cole, [1922] 1 Ch. 7 ; 
91 L. J. Ch. 242 ; 126 L. T. 269, C. A. 

1020. .] — Pltf. was a member of a pro- 

vincial trade union which made an agreement 
with a London trade union that a member of the 
former union should, if he came to Ixindon, be 
entitled to membership of tiie latter union. Pltf. 
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was offered a job in London, but was refused 
membership in the London union, & he was 
therefore unable to accept the Job. Pltf. there- 
upon brought an action against the London union 
& its secretary for a declaration that he was entitled 
to membership of the London union, & for an 
injunction & damages ; — Held : as the agree- 
ment was made, not between pltf. &; deft, trade 
union, but between the two trade unions & as 
pltf. was neither directly nor indirectly a parly to 
it, the action failed. — Holland v. London 
Society of Compositors (1924), 40 T. L. Ti. 440. 

Agreements providing for benefits.] — See, 
generally, Sect. 6 , post. 

Enforcement by entertaining application by 
expelled member.] — See Nos. 1035-1040, yosL 

(6) Agreements Not Within 1871 Act, Sect, 4. 

See 1871 Act, s. 4. 

1021. Restraint of amalgamation.] — Wolfe v. 
Matthews, No. 1123, posh 

1022. Agreement to pay member costs of legal 
proceedings.] — Lees v. Lancashire <to Cheshire 
Miners’ Federation (1900), Times, June 20. 


8ect. 4.— registered TRADE UNIONS 

Sub-sect. 1 . — Ke oistr ation . 

See 1871 Act, ss. 6 , 13, 17 ; 1870 Act, s. 0 ; 
Regulations, 1870 & 1890, Governiug Registered 
Trade Unions, ss. 11, 15a, 15b. 

1023. Conditions precedent — Trade union must 
be in existence.] — For a trade union to be capable 
of registration under the 1871-1913 Acts, it must 
have come into existence before the date of the 
application for registration A not be merely a 
proposed trade union at that date. 

therefore two applications were made for 
registration of trade unions under the same name 
& it appeared that the application made first in 
time related only to a proposed <& not an existing 
union, an order was made for registration in respect 


to the later application, which had reference to an 
existing union, the name being modified so as to 
prevent confusion with a union of the same name 
that had only ceased to exist some two years before. 
— Re National Union of Ships’ Stewards, 
Cooks, Butchers & Bakers, [1926] Ch. 20 ; 94 
L. J. Ch. 37 ; 132 L. T. 628 ; 40 T. L. R. 871. 

Objects must be statutory .] — See Nos. 450, 

954, ante, 

1024. Discretion of registrar — ^Two applications to 
register In same name — Refusal to register until 
status of applicants determined by court.] — A 

trade union which had been some years in opera- 
tion, became divided into two sections, each 
section claiming to have the governing body 
among them. Both sections applied to register 
the trade union by the name wliich the society 
had always gone by. The registrar heard evidence 
voluntarily given by each party, & finding there 
was a bond fide dispute, refused to register the 
trade union under either application until the 
decision of a competent ct. determined the legal 
status of the appets. On a rule for a mandamus, 
obtained by the parties first applying to compel 
the registrar to register the union on their applica- 
tion : — Held: (1) irrespective of the regulations, 
the re^trar was right, under the Act, in refusing 
to register, so as not to alter the position of the 
parties ; (2) the dispute between tlie members of 
this society was one which ought to be decided by 
the Ct.. of Ch. & this ct. would not enter into the 
merits ujjon a rule for mandamus, — R. v. Friendly 
Societies Registrar (1872), Ij. R. 7 Q. B. 741 ; 
41 L. J. Q. B. 300 ; 27 L. T. 229 ; 37 J. P, 202. 
AnnoUition :‘—Aa to (2) Consd. lligby v. Counol (1880), 11 

Ch. D. 482. 

1025. Certificate of registration — Not conclusive 
as to passing or alteration of rules.] — Osborne v. 
Amalgamated Society of Railway Servants, 
No. 1089, posf. 

1026. Validity until cancellation — Objects 

of union illegal.] — Parr v. liANCASiiiRE & 
Cheshire Miners' Federation, No. 1041, post, 

1027. Enforcement of right to registration — 


PART VII. SECT. 3, SUB-SECT. 3. — 
B. (b). 

0 . “ Directly enforcing *' — “ Bene- 
fits to mevihers.’'] — Amalgamated 
Society of Enuinkeus v. Smi th (1913), 
16 O. L. K. 637.— A US. 

d. .] — " General Union ” 

Society op Operative Carpenters 
& JoiNFBs r. O’Donnell (1877), 1 
1. L. T. Jo. 282.— IR. 


" 7 — ^ *1 — In un actloi 

against a trade union at the Instance o 
one of Its moiubers to recover bonoii 
money alleged to bo due to him li 
terms of its rules : — Held : prior U 
Trade Union Act, 1871 (c. 31), a trad 
union was an unlawful combination 
whohc* eoiilraets to confer beneJlts oi 
members could not be enforced in ote 
statute in removini 
tne Illegality of such ussoons. exprossb 

S rovided that nothing in it should hav‘ 
io effect of making such contracti 
enforceable in cts. of law, the ct 
had no jurisdiction to entertain tin 
^tion.— Shanks r. United Operativi 
MAaoNS’ Assoon. (1874), 1 It. (Ct. o 
Boss.) 823 ; 11 So. L. K. 356.-isCOT 

'.n. .]— -AITKEN V. ASSO 

C^^PENTERS & Joiners oi 

1200 ; 22 Sc, L. It, 796. — SCOT. 

— Wilkie v. Kino 
[1911] S. 0. 1310.— SCOT. 

a — Love v. Amalqa 

^TKD Society of Lhhooraphic 
11912] S. C. 1078 ; 49 Sc 
L. R. 788 ; [191 2 J 2 S. L. T. 60. — SCOT 

.] — An action at the 

J. — VOL. XI.III. 


instance of a in<'mber of an unregistered 
trade union for declarator that certain 
proposed alto ml ions in the rules were 
ultra vires. Sc for interdict against mis- 
application of tho funds of the union, 
was not a proceeding liislitutpd with 
tho object of directly enforcing an 
“ agreement to provide benefits to 
menibei's,” & tho ct. had jurisdiction 
to entertain the action. — Wilhon v. 
Scottish Typographical Assocn., 
[1912] S. a 634.— SCOT. 


1* — .] — In an action 

against a trade union by tho widow of 
a member of the union for payment of 
tho burial allowance provided for by 
the rules of the imion : — Held : this 
allowance was a “ benefit to members " 
within tho above sect. & accordingly 
tho jurisdiction of tho ct. was excluded. 
— M'Laren v. National Union of 
Dock Labourerr, [1918] S. C. 831 : 
56 Sc. L. R. 763 ; [1918] 2 S. L. T. 
176.— SCOT. 


m. Enforcement of agreement 

for payment of penalty .] — A trade 
miion imposed upon a firm, which was a 
member of tho union, a fine for a 
breach of tho rules of the union. 
Thereafter the firm brought an action 
against tho union for declarator (liat 
at the date of tho alleged breach It was 
not a member of the union, & for 
interdict against the enforcement of the 
fine. Admittedly tho firm was a 
member at the date of tho imposition 
of the fine : — Held : tho action, in 
spite of its form, was In substance & 
effect a prooeodlng instituted with the 
object of enforcing an agreement for 


the payment of a penalty to a trade 
union within Trade Union Act, 1871, 
s. 4, & was areordingly excluded by 
that section. — Uae (G. Sc J.), JiTD. r. 
I'LATE Glass Merchants’ Assocn., 
[1919] S. C. 426; 56 So. L. R. 315; 
[1919] 1 S. L. T. 228.— SCOT. 

n. Agreement for application 

of trade union funds,] — Smith v. Scot- 
tish Tvpographical Assocn., [1919] 
S. C. 43 ; 56 Sc L. R. 46 ; [1918] 2 
S. L. T. 250 — scot. 

o. Agreement concerning con- 

diiio7is on u'hich members shall transact 
business.] — Johnston v. Aberdeen 
Master Plumbers’ Assocn., [1921] 
S. C, 62 : 58 Sc. L. R. 47 ; [1920] 2 
B. L. T. 390 .— scot. 

p. — Edinburgh ]M aster 

Plumbers’ Assocn. v. Munbo, [ 192 S] 
S. C. 565 ; [1928] B. L. T. 402. ~ SCOT. 

PART VII. SECT. 4, SUB-SECT. 1. 

q. Union of employers or em- 
plogees.] —A union of omployera or 
employees may be rcgiatcrod a a an 
organisation under Commonwealth 
Conciliation & Arbu. Act, 1904-1909, 
Part 5. — Burgess v. Viatz (1916), 11 
Tas. L. R. 57.— AUS. 

r. Cancellation of registration.] — 
Australian Commonwealiti Shipping 
Board v. Federated Seamen’s Union 
OF Australasia (1925), 30 C. L. R. 
412.— AUS. 

t. Association of artisans for 
acquisition of gain.] — An assocn. of 
artisans for the purpose of enhancing 
tho price of their work by bringing all 
H 
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8 .] 

Determination of status of applicant — Matter for 
Chancery Court — Not dealt with on rule for man- 
damus.] — R. V. Friendly Societies Registrar, 
No. 1024, ante. 

-.]--Sce 1913 Act, s. 2 (4). 

1028. Effect — Trade union becomes legal entity.] 
— Osborne v. Amalgamated Society of Rail- 
way Servants, No. 1089, post. 

— — Right to sue & be sued In registered name.] 
— Sec No. 1295, post. 

1029. Cancellation of registration — Rule pro- 
viding for illegal purpose — Registration not thereby 
cancelled.] — Parr v. Lancashire & Cheshire 
Miners’ Federation, No. 1041, ante. 

.] — See 1870 Act, s. 8 ; Regulations, 1876 

& 1890, Governing Registered Trade Unions, 
ss. 12-14. 


Sub-sect. 2. — Name and Officp:. 

See 1871 Act, ss. 13 (3), 15 ; Regulations (1876 
& 1890) Governing Registered Trade Unions, r. 2. 

1030. Exclusive right to name.]— Taff Vale 
By. Co. v. Amalgamated Society of Railway 
Servants, No. 1295, post. 

1031. Modification of name — On application 
for registration — Avoidance of confusion.] — Re 
National Union of Ships’ Stewards, Cooks, 
Butchers & Bakers, No. 1023, ante. 

Change of name.]— .S'ee 1871 Act, s. 13 (3); 
Regulations (1876 & 1890) Ooverning Registered 
Trade Unions, rr. 2, 16 ; 1876 Act, ss. 11, 13. 


Sub-sect. 3. — Membership. 

See 1871-1913 Acts. 

1032. Membership between one union & another 
— Validity.]-- McLuskey v. Cole, No. 1019, anU. 

1033. Expulsion — Power of court to entertain 
application by expelled member.] — Osborne v. 
Amalgamated Society of Railway Servants, 
No. 972, ante. 

1034. .] — (1) Altliough modern trade 

unions having branches & appointing delegates 
come within the scope of Unlawful Societies Act, 
1799 (c. 79), & Seditious Meeting Act, 1817 (c. 19), 
& are not expressly exempted from those Acts 
by any subsequent Act, their existence has been 
recognised by the legislature in the Acts relating 
to trade unions, & they must be deemed to be 
impliedly exempt from the provisions of the said 
Acts. 

(2) Deft, assocn. was registered under 1871 & 
1876 Acts, & consisted of numerous lodges or 
branches. Each lodge elected its own officials & 
managed its own affairs & appointed delegates 
to meet & confer with delegates of kindred societies. 


Pltf. alleged that he was a member of the assocn., 
that a resolution of its council purporting to expel 
liim was ultra vires^ & claimed an injunction to 
restrain the assocn. & its officials from acting on the 
resolution. The assocn denied that pltf. was a 
member, & alleged that it had power under its 
rules to pass the resolution, which was valid & 
also pleaded that it was an unlawful combination 
& confederacy witliin the meaning of the said Acts 
of George 111: UnlawfulSocieties Act, 1799 (c. 79), 
& Seditious Meeting Act, 1817 (c. 19) : — Held : 
pltf. was a member of the assocn., the resolution 
was ultra vires, & the assocn. was exempt from the 
provisions of the said Acts. — Luby v. Warwick- 
shire Miners’ Assocn., [1912] 2 Oh, 371 ; 81 
L. J. Oh. 741 ; 107 L. T. 452 ; 28 T. L. R. 509 ; 
56 Sol. Jo. 670. 

1035. Whether enforcement of agree- 

ments within 1871 Act, sect. 4.] — (1) The founda- 
tion of the jurisdiction of the ct. to prevent a 
member of a voluntary assocn. from being 
improperly expelled is the right of property vested 
in such member of which he is deprived. 

(2) Tlio rules of a trade union provided that 
lh(‘ money arising from tlie subscriptions of its 
memhors should be applicable in various ways for 
their bcmelit. They also purported to regulate 
the affairs of that trade, & i)rovided that any 
journeyman binding his son in a “ foul shop,” 
being a shop in which non-union mtai were em- 
ployed, should be lined, & not be entitled to any 
benefit until such fine had been paid. Fltf. a 
member of the union, who was alleged to have 
broken the rule as to apprenticeship, A* who, 
having refused to pay the fine, had been expelled 
from the union, brought his action against the 
committee A trustees of the union claiming to be 
entitled to participate in its benefits, A that defts. 
might be restrained from <‘xcluding him from such 
participation : — Held : as the action was brought 
to enforce an agreement between members of a 
trade union “ to provide benefits to members,” 
within the meaning of 1871 Act, s. 4, which the ct. 
was not by that sect, enabled to enforce ; A as, 
apart from the Act, the union was an illegal assocn., 
pltf. was not entitled to any relief. — R igby v, 
Connol (1880), 14 Ch. D. 482 ; 49 L. J. Ch. 328 ; 
42 L. T. 139 ; 28 W. R. 650. 

Annotations: — As to (1) Consd. Baird v. Wells (1890), 44 
Ch. D. 661. Refd. Millicaii v. Sulivan (1888), 4 T. L. K. 
203 ; Cassel v. IngUs, [1916] 2 Ch. 211 ; A.-G. v. Swan, 
[1922] 1 K. B. 682 ; Wing v. Burn (1928). 44 T. L. It. 258. 
As to (2) Apia. Duke v. Littleboy (1880), 49 L. J. Ch. 802. 
Distd. Wolfe V. Matthews (1882), 21 Ch. D. 194. Apld. 
C^hamberlaln’B Wharf v. Smith, [1900] 2 Ch. 605. Oonsd. 
Taff Vale Hy. v. Amalgamated Soc. of By. Servants (1900), 
[1901] A. C. 426 ; Cullen v. Klwin (1904), 90 L. T. 840. 
Apld. MuUett V. United French I’oUshers’ London Soc. 
(1904), 91 L. T. 133. Expld. Yorksliire Miners’ Assocn. v. 
Howdon, [1905] A. C. 256. Expld. & Distd. Osborne v. 
Amalgamated Boc. of Ity. Servants, [1911] 1 Ch. 540. 
Dbtd. Amalgamated Soe. of Carpenters, Cabinet Makers. 
& Joiners v. Braithwaito, General Union of Operative 
Carponters & Joiners v. Ashley, [1922] 2 A. C. 440, 


the huRiness of the trade into one shop 
& dividing the prices of the work done 
amongst the membeis according to 
their skill is an assocn. that has for its 
object the acquisition of gain, & if 
consisting of more than twenty persons 
must he registered. — Bhik;a.ii Sabaji 
V. Batu Saju (1877), I. L. R. 1 Bom. 
560.— IND. 

a. Voluntary agreement made 

mihsequently iu)l filed — Right fo enforce 
agTY^merU.f—PimjSMiito Collieries, 
Lid. r. I^ukemiro Miners* Union, 
[1928] N. Z. L. R. 385.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 3. 

10831. Expulsion — Power of court to 
entertain action by expelled member .^ — 


A volimtaiy assocn. was formed by 
millers & sellers of tiour “ to promote & 
establish uniformity in commercial 
usages, & for the exchange of informa- 
tion of advantage to the memhors.’ 
An annual subsorlptiou was paid by 
the raembers “ to defray expenses. ” 
Pltf., who held been a member of the 
assocn., brought a suit for an injunction 
to restrain the committee from refusing 
to accept his subscription & from 
turning him out of the assocn. The 
only property poBsessed by the assocn. 
at the date of the suit was £35, being 
the balance of subscriptions over 
expenses : — HeJd : the ct. had no 
jurisdiction to entertain the suit, os 
the assocn. was a purely voluntary 
one, & no right to property was In 


question. — Amob v. Brunton (1897) 
18 N. S. W. Eq. 184 ; 14 N. S. W. W. N* 
69.— AUS. 

1033 ii. .1 — MAcpnKRsoN e. 

Stubbs (1914), 16 W. A. L. It. 87.— 

AUS. 

1033 iii. .] — Parker v. 

TOliONTO MUBICAL l*ROTECmVB 
AsrtOCN. (1900), 32 0. B. 305.— CAN. 

b. Right of member to be 

heard.] — A member of an organisation 
charged with misconduct has. In the 
absence of express provision in the 
rules to the contrary, a right to be 
heard before the matter is determined 
against him, & if he is not afforded a 

S roper opportunity of being heard, 
len, irrespective of the merits, the 
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ReM. Winder v. Kingston -upon -Hull Incorporation for 
the Poor (1888), 68 L. T. 683 ; Swaine u. Wilson (1839), 
24 Q. B. D. 252 ; Old v. Robson (1890), 59 L. J. M.<^. 41 ; 
Steele v. South Wales Miners’ Federation, fl907] 1 K- B. 
361 ; Cope v, Croaslngham, 11908] 2 Ch. 624. Oenercdlv, 
Refa. Amalgamated Soc. of By. Servants v. Osborne, [19101 
A. O. 87. Mentd. Ryan v. Mutual Tontine Westminster 
Chambers Assocn. (1892), 62 L. J, Ch. 252. 

1036. .] — The rules of an assocn., 


called the Tea Clearing House, the members of 
which were dock cos. & tea warehouse keepers 
carrying on the business of warehousing tea in 
bond, provided, rule 11, that every member should 
charge on teas the respective rates & adhere to the 
terms & conditions specified in a schedule to the 
rules, & should not be at liberty to depart from 
them in any way, except that a discount not 
exceeding 10 per cent, might be allowed on the 
said rates. No other discount, no money gratuities 
& no advantages, direct or indirect, should be 
offered or allowed by any member to any merchant, 
broker, or other person in connection with any 
matter or tiling in anywise relating to the Tea 
Clearing House agreement. By rule 14, no sub- 
scriber should be entitled to warehouse or deposit 
tea with, or employ in connection with tea, any 
dock CO. or tea warehouse keeper who was not a 
member of the Clearing House, or to purchase or 
sample any tea from the warcdiouso of any non- 
member. 

By rule 15, any member breaking or failing 
to observe any of the rules was to be liable to 
expulsion by resolution of the committee. The 
committee passed a resolution expelling pltfs. 
for an alleged breach of the rules, & they brought 
an action against the members of the committee 
to restrain them from acting on the resolution, 
on the ground {inter alia) that pltfs. had not had 
an opporr unity of being heard in their defence : — 
Held : the assocn. was a “ trade union ” within 
1870 Act, 8. 10 ; its objects were illegal inde- 
pendently of the 1871 Acl , fe 1871 Act, s. 4, 

prevented tlie ct. from directly enforcing the 
agrecnient between the members. 

1 will consider what the nature of the assocn. is. 
W'o are not bound by either the preliminary 

statement of its objects or by the rules taken 

sepal ately ; we must look at the two together in 
order to see what the real object & scope of the 
assocn. is (Cord Auvrrstone, M.B.). — Cuambek- 
LAIN’H Wharf, Ltd. v. Smith, [19001 2 Ch. 005 ; 
69 L. J. Ch. 783; 88 L. T. 238 ; 49 W. R. 91 ; 10 
T. L. R. 514 : 44 Sol. Jo. 043, C. A. 

Annotations : — Apld. MuUott V. United French Poliahere’ 
London Soc. (1904), 91 L. T. 133, Distd. Yorkshire 
Miners’ Absocn. v. Howden, f 1905 ] A. 256. Dhtd. Steele 
r. South Wales Miners’ Federation, 11907] 1 K. B. 361. 

9«bcme V. Ainahjaniut^d Soc. of Ry. Servants, 
Consd. Kelly v. National Soc. of 
Operative Printers ( 1 9 1 6 ). 1 1 3 L. T. 3 055 . Expld. & Distd. 
Brallhw^to u. AmalBamated Soc. of Carpent.ers, Cabinet 
Makers & Joiners, Ashley v. General Union of Oporativo 
Carpouters ^ Joinere. |1921] 2 Ch. 399. Refd. Cullen v. 
Llwln (1903), 88 L. T. 686 ; Amolpamatod Soc. of 
Carpenters, Cabinet Makers & Joiners v, Braithwaite, 
110^0*1^0 Operative Carpenters & Joiners v. Ashley 

lXV££i 6 A. C. 440. 


1037. .] — Osborne v. Ajwal- 

GAMATED SOCIETY OF RAILWAY SERVANTS, No. 972, 
ante. 

1038. .] — Pltf. was a member of 

deft, society, which would have been illegal but 
for 1871 Act, & ho was expelled from the society, 
for conduct alleged to be detrimental to its 
interests, such conduct consisting in his being 
employed in the printing office of a newspaper 
during the night & by a firm of carriers during a 
liortion of the day : — Held : (1) upon the con- 
struction of the society’s rules pltf.’s expulsion was 
ultra vires, there was no evidence of any mis- 
conduct on his part, & he was entitled to an 
injunction to restrain the society from enforcing 
the resolution for his expulsion as he was not 
seeking by his claim for an injunction to enforce 
directly any of the agreements specified in 1871 
Act, 8. 4 ; (2) as a member of an unincorporated 
voluntary assocn. could not recover general 
damages against the assocn. as such for a breach 
of the rules or of the contract contained in tlie rules, 
pltf. was not entitled to damages. — Kelly v. 
National Society of Operative Printers’ 
Assistants (1915), 84 L. J. K. 13. 2236; 113 

L. T. 1055 ; 31 T. L. R. 6,32 ; 59 Sol. Jo. 710, C. A 
AnwHaiions : — As to 0) Ezpld. R. v. Chebhire County Court 

Judge & United Soc, of BoUcnnaker.s, Exp. Malone, |1921] 

2 K. B. 691. Reid. Braithwaite r. Amalgamated Soc. of 

Carpenters, Cabinet Makers & Joiners, Ashley v. General 

Union of Operative Carpenters Ac Joiners, [1 921] 2 Ch. 399. 

As to (2) Apld. R. V. Cheshire County Court Judge Ac 

United Soc. of Boilermakerh, Er p. Malone, [1921] 2 K. B. 

694. 

1039. .J — Amalgamated 

Sorii5TY OF Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, Ceneral Union op 
Operativi'I Carpenters A Joiners v. Ashley, 
No. 1043, post. 

1046. .] — Tlie reinstatement by 

the ct. of a member of a trade union who lias been 
expelled for alleged non-compliance witli a rule 
embodying an agreement as to the payment of 
subscriptions, but who has not in fact faih'd to 
comply with the rule, is not prohibited by 1871 
Act, 8. 4, as sucli reinstatement does not “ dh octly ” 
enforce the agieement.— Biackai.l v. National 
Union of Foundry W orkeks of Great Britain 
& IREIAND (1923), 39 T. L. R. 431. 

1041. Application of 1906 Act, s. 4J. — 

(1) 1871 Act, s. 0, which declares that if any one 
of the purposes of a registered trade union is 
unlawful, the registration shall be void, & sect. 13 
whicli provides that the certificate* of registration, 
unless withdrawn or cancelled, shall be conclusive 
evidence tliat the regulations of the Act have 
been complied with, must be read with the 1876 
Act, s. 8, which empowers the Registrar of Friendly 
Societies to withdraw or cancel the certificate of 
legistration of a trade union on proof “ that the 
registration of the trade union has become void 
under 1871 Act, s. 6. Where, therefore, any of 
the purposes of a registered trade union are ultra 


docision is contrary to natural justic 
& cannot stand.— Kdijar & Walker i 
Meade (1916). 23 C. L. R. 29.~-AUS. 

«• ~ — “ Necessity for giving pom 
m rules.]— A power of oxpulbion mut 
bo found in the nilee & docs not cxif 
Ibem.— Clarke v. Ferrii 
liyjo] N. I. 1. — IR. 

: •] — A member of 

trades imlon society cannot bo oxpclk 
by the Exwutlvo Oommlttce or by tl; 
Hoclety iiuloas such power Is given b 
Its constitution either in express tern 
or by necessary implication therefron 
buoh society has no inherent rigl 
to expel a member. — Galloway i 


Boilermakers, etc., [1921] W. L. D. 
20.— S. AF. 

o. Whettier condition precedent 
to memhership —Paytnent of enhanced 
fe-e .\ — Federated SE^MEN’s Union of 
AuaTRAJ.ASiA V. Belfast & Koroit 
Steam Navigation CX)., Ltd. (1918), 
24 C. E. R. 462.— AUS. 

f. Com^iance with rules of 

organisation .] — ^Hughes v. Anthony 
(1925), 27 W. A. L. K. 134.— AUS. 

g. Miners’ Relief Society — Par- 
tinpaiion in fund — Construction of 
hye-law.] — The 12th rule or bye-law of 
the relief society established In con- 
nection with the mines of the Dominion 


CJoal Co., provided that, “ No member 
shall participate in the bcnotlts of the 
society until two full inonfhb after tbo 
date of his first payment ” -Held : 
a member was absolutely excluded from 
any paiticipation in tbo benelitis of 
the society in case of illnobs or at'cident 
happening within the period of two 
months, & the right to participate 
only arose in eases whore the inability 
to woik w^as due to eaiibos aiislng after 
the lapse of the two months. — ^Mc- 
Donald V. Dominion Coal Co. 
Relief Fund (1903), 36 N. S. R. 15. — 
CAN. 

h. Refusal to admit to membership 
in local union.} — The wrongful refusal 
H 2 
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Sect. 4. — Registered trade unions: Sub-sects, 3, 4, 
Ij <&: Qy A. B. ; .sub-sect. 7.] 

viresy it can properly be sued in its registered name, 
until its certificate of registration has been -with- 
drawn or cancelled by the registrar. 

The committee of a trade union passed a 
resolution purporting to expel one of its members 
from the union. To an action by the member to 
restrain the union & its officers from wrongfully 
expelling him from the xmion defts. pleaded that 
the action was not maintainable, because the 
expulsion was a tortious act done in furtherance of 
a trade dispute -within 1906 Act, s. 4: — Held: 
1900 Act, s. 4, did not apply to the case of a pltf. 
suing in respect of a broach of his contractual 
rights tmder the rules of the imion. 

(2) An unregistered assocn. consisted of 
numerous trade -unions & their members. One 
of its objects, as defined by its rules, was illegal. 
Under its rules it had a president, vice-president, 
treasurer & secretary, &; its affairs were managed 
by an executive committee & its funds were vested 
in trustees. In an action by a member to restrain 
the application of the funds of the assocn. to 
illegal purposes the president, vice-president, 
treasurer, & secretary were made defts. & objected 
that they did not represent the assocn., & that 
pltf. should have sued the executive committee 
& the trustees : — Held : deft, officials sufficiently 
represented the assocn. for the purposes of the 
action. 

(3) Pltf. claimed a declaration that so much of 
a rule of deft, federation as provided for a parlia- 
mentary levy upon members was ultra vires 6c 
invalid ; an injunction restraining deft. Federation 
& deft, branch union from making payments out 
of their funds to the Miners’ Federation, & from 
expelling pltf. from membership of deft, federation 
6c cleft, branch union ; a declaration that other 
clefts, as trustees of the Miners’ Federation were 
not entitled to make payments of the funds of the 
Federation for parliamentary puiposes ; & an in- 
junction restraining last-named defts. accordingly : 
— Held : pltf. was entitled to the declarations & 
injunctions claimed ; that there was nothing in 
1900 Act, s. 4, precluding the making of those 
declarations & injunctions ; that although deft. 
Federation had applied its funds for unlawful 
purposes it had not thereby ceased to bo a 
registered trade union & therefore was rightly 
sued in its registered name & defts. as trustees of 
the Miners’ Federation were rightly sued as fairly 
representing that body. — Parr v. Lancashire 6c 
Cheshire Miners’ Federation, [1913] 1 Ch. 366 ; 
82 L. J. Oh. 193 ; 108 L. T. 446 ; 29 T. L. R. 235. 
Annotations: — As to (1) Refd. Kelly v. National Soc. of 

Operative Printers* Assistants (1915), 84 L. J. K. B. 2236. 

As to (2) Consd. Ilardio & Lane v. Chiltem, Some v. Same, 

[1928] 1 K. B. 663. 

1042. Grounds for expulsion — Bringing 

union into discredit.] — On May 2, 1918, pltf., who 
was a member of the Cardiff branch of deft, 
registered trade union, wrote a letter to the 
general secretary of the head office saying that a 
large number of irregularities prevailed at the 
branch office, 6c making charges of serious mis- 
conduct against members of the committee, in 
that they wore accepting engagements at prices 
smaller than those charged to their own employer. 
As a result of this letter the branch, after con- 


siderable correspondence & meetings, ultimately 
passed a resolution on Jan. 6, 1919, expelling pltf. 
from the union, as he refused to withdraw in 
writing the charges so made after disclaiming any 
intention to make any reflections on the branch or 
its members, & promising to write to that effect. 

Under rule 16 (3) of the rules of the union it was 
competent for any branch, at a special or quarterly 
meeting, to fine, suspend or expel any member from 
the union, upon satisfactory proof being given that 
he had by his conduct brought the union into 
discredit.” 

In an action by pltf. against the union for a 
declaration that the resolution expelling him was 
ultra vires 6c void, 6c for a consequential injunction : 
— Held : rule 16 (3) must be read as an enabling 
one as well as one dealing with procedure, & 
” bringing the union into discredit ” meant 
bringing the union, or any branch of it, into dis- 
credit with the public, or any section if it, or with 
the other component parts of the whole organisa- 
tion ; the conduct of pltf. afforded ample materials 
for the branch to come to the conclusion to expel 
him, 6c the action failed. — Wolstenholmr v. 
Amalgamated Musicians’ Union, [1920] 2 Ch. 
388 ; 89 L. J. Ch. 388 ; 123 L. T. 741 ; 64 Sol. Jo. 
585 ; 84 J.P. Jo.266. 

1043. 1 — Participation in profit sharing 

scheme.] — Pltfs. in the two cases were respectively 
members of two different registered trade unions. 
In the first case the rules of the trade union pro- 
vided that it should be competent for the branch 
committee or other authorities there mentioned to 
line or expel any member ‘‘ working on a co- 
partnership system when such system makes 
provision for the operatives holding only a 
minority of the shares.” In the second case the 
rules contained a similar power to fine or expel any 
member proved to be “ working against the 
interests of the society by working on the premium 
bonus system.” 

The trade unions threatened to expel pltfs. on 
the ground that they were pai’ticipants in a profit 
sharing scheme, instituted by the co. by whom 
they were employed, under which meritorious 
employees might become entitled to a sliare of the 
profits 6c might invest the same in the purchase of 
shares in the ct. This was independent of their 
wages, which were paid by the co. at full trade 
union rates. In actions by pltfs. for injunction 
to restrain the threatened expulsion ; — Held : 
(1 ) the jur isdiction of the ct. to entertain the actions 
was not ousted by 1871 Act, s. 4 ; & (2) on the 
construction of the rules, pltfs. were not liable to 
be expelled on the ^ound of their participation 
in the profit sharing scheme. — ^Amalgamated 
Society op Carpenters, Cabinet Makers 6c 
Joiners v. Braithwaite, General Union op 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. C. 440 91 L. J. Ch. 688 ; 128 L. T. 

65 ; 38 T. L. B. 879 ; 66 Sol. Jo. 707, H. L. ; 
affg. S. C. sub nom. Braithwaite v. Amalgamated 
Society op Carpenters, Cabinet Makers 6c 
Joiners, Ashley v. General Union op Operative 
Carpenters & Joiners, [1921] 2 Ch. 399, C. A. 

1044. Jurisdiction of county court.] — ^A 

member of a trade union brought an action in 
the county ct. for a declaration that a resolution 
of the trade union pmporting to expel him from 
the union was ultra vires & void, & an injunction 


by the olhccrB of a local union of the 
United Mine Workers of America to 
admit pltfs. to membership therein as 
a result of which pltfs, were unable to 
obtain employment : — Held : to render 
hidividual members of the local 


union liable In damages. — ^W illiams 
& Rues v. Local Union No. 1662, 
United Mine Workers of America 
& Young (Alta,), [1918] 2 W. W. K. 
767 ; 41 D. L. R. 709 ; affd-* U Alta. 
L. R., 261.-~CAN. 


k. Power of court to compel person 
to become member of union.}— The ct. 
has no power to compel any person to 
join a union. — Magneb v. Gohns, 
[1916] N. Z. L. R. 629.~N.Z. 
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to restrain the union from acting upon the resolu- 
tion. The particulars of demand did not include 
any claim for damages, &, having regard to the 
nature of the action, no damages could have been 
recovered : — Held : the county ct. judge had no 
jurisdiction to entertain the action. It is essential 
to the jurisdiction of the county ct. in such a case 
that there should be a money claim not exceeding 
£1 00, &, when no such claim is made Si established, 
the ct. cannot grant ancillary relief by way of 
declaration or injunction. — B. v. Chesiiirb Gottnty 
Court Judge & United Society of Boiler- 
MAicEBS, Ex p. Malone, [1921] 2 K. B. 694 ; 90 
L. J. K. B. 772 ; 125 L. T. 588 ; 65 Sol. Jo. 552 ; 
sub nom. B. v. Parsons, Ex p. Malone, 37 T. Ij. B. 
546, C. A. 

Annotations -Consd. Simpson v. Crowlo, [1921] 3 K. B. 
243 ; Davoy r. Robinson, [1923] 1 K. B. .563. Apld. Smith 
r. Smith, [1925] 2 K. B. 144 : Do Vries v. Smallrldffe, 
[1928] 1 K. B. 482. Reid. Humber Conservancy Board 
r. Federated Coal & Shipping Co., [1928] 1 K. B. 492. 

1045. Wrongful expulsion — Right to 

damages.] — K elly v. National Society of 
Operative Printers’ Assistants, No. 1038, ante. 

1046. According to rules — Action of union 

unfair but done in good faith — Right of expelled 
member to redress.] — A person who has joined an 
assorn. governed by rules under which he may be 
expelled has no legal right of redress if he is 
exijelled according to the rules, however unfair 
<te unjust the action of the expelling tribunal may 
be, j)rovided that it acted in good faith. — Maclean 
V. Workers’ Union, [1929] 1 Ch. 602 ; 45 T. U. B. 
250. 

1047. Power of local authority to require em- 
ployees to be members.] — A.-G. v. Birkenhead 
CORPN. (1928), 92 J. P. Jo. 520. 


Sub-sect. 4. — Bulks. 

Sec 1871 Act, ss. 14, 18, sched. 1. 

1048. Right of court to interfere in internal 
affairs of union.] — Cox v. National Union of 
Foundry Workers of Great Britain & Ireland 
(1928), 44 T. L. B. 345. 

1049. Admissibility in evidence against member.] 

— Minns v. Smith (1858), 1 F. F. 318 ; subse- 
quent proceedings, 32 L. T. O. S. 89. 

1050. Alteration — Necessity for notice — What is 
sufDcient notice.] — By the rules of a trade union it 
was provided that a delegate meeting should not 
liave power to alter any rule unless notice of the 
proposed alteration had been given : — Held : this 
did not mean that a rule could not be altered unless 
notice of the identical alteration ultimately 
adopted had been given ; it merely meant that 
notice of an intention to alter the rule must be 
given, & then the delegate meeting could by dis- 
cussion alter it in the way they might there & 
then determine. — ^Amalgamated Society op 
Engineers v. Jones (1913), 29 T. L. B. 484. 

1051. On whom binding — Insane member.] 

^ — (1) The alteration by a trade union, during the 
insanity of a niemher, of a rule as to sick benefits, 
to the prejudice of that member, is binding upon 
him if made in accordance with the rule authorising 


& regulating the alteration of tlie rules of the 
union. 

(2) Semhle. an action is not maintainable by a 
member of his representatives against a registered 
trade union to recover sick pay under the rules 
relating to sick benefits for members. — ^Burke v. 
Amalgamated Society op Dyers, [1906] 2 K. B. 
683 ; 75 L. J. K. B. 533, D. C. 

Validity — Whether certificate of registration 

conclusive.] — See No. 972, ante. 

1052. Effect of resolutions.] — Cox 

V. National Union of Foundry Workers of 
Great Britain Ireland (1928), 44 T. L. B. 
345. 


Sub-sect. .5. — Books and Account'^. 
See Part VII., Sect. 6, sub-sect. 5. 


Sub-sect. 6. -Property. 

A. In General. 

See 1871 Act, ss. 7, 8 ; 1876 Act, ss. 3, 4. 

1053. Right to acquire real property — Statutory 
not common law right .] — Re Amos, Carrier v. 
1*RICE, No. 950, ante. 

1054. May not be acquired as part of sub- 

stratum of union.] — Re Amos, Carrier v. Price, 
No. 956, an/e. 

1055. Amount limited by statute — One 

acre.] — Be Amos, Carriers. Prick, No. 956, ante. 

1056. .] —Osborne v. Amal- 

gamated Society op Bailway Servants, No. 
1089, post 

1057. .] — Tafp Vale By. Co. v. 

Amalgamated Society of Bailway Servants, 
No. 1205, post. 

1058. Meaning of purchase ** — Popular 

not technical meaning.] — Re Amos, Carrier v. 
Price. No. 956, ante. 

1059. Right to acquire personal property— 
Amount unlimited.] — Tafp Vale By. Co. r. 
Amalgamated Society of Bail way Servants, 
No. 1295, post. 

1060. — .] — Osborne v. Amalgamated 

Society of Bailway Servants, No. 1089, post. 

Exemption from Income tax.] — See Income Tax 
Act, 1918 (c. 40), s. 39 (2). 

R. Etinrh’. 

See Sect. .5, post. 


Sub-sect. 7. — Trustees and Officers. 

See 1871 Act, ss. 8-11, sched. I ; 1870 Act, 
ss. 3, 4; Bcgulations, 1870 & 1890, Governing 
Begistered Trade Unions, ss. 17-20. 

1061. Trustees — Not required to be members of 
union.] — Yorkshire Miners’ Assocx. v. Bowden, 
No. 1127, jJost 

1062. .] — ^V ACKER &; Sons, Ltd. v, 

London Society of Compositors, No. 1259, post. 


PART VII. SECT. 4, SUB-SECT. 4. 

1. Validity of — Power of execidivi 
of union to enter into corUracts intro 
mres union .] — Wellington WuARf 
labourers’ Industrial Union oi< 
of New Zealand 
(1914), 33 N. Z. L. li. 842. — N.Z. 

ni. Levy in excess of summons, 

— ^Auckland Plumbers 
& Gasiitters Industrial ^ion v. 
CORIN (1915), 34 N. Z. L. R. 633.— 


n. Whether registrar can 

refuse to register .] — Ohinemuhi Mines 
& Batteries Employees Industrial 
Union op Workers v. Industrial 
Unions Registrar, [1917] N. Z. L. R. 
829.— N.Z. 

o. Rule stipulating resort to arbi- 
tration — Consent to arbitration to be 
made in writing.] — An arbn. clanao in 
tlio rules of a trades union providing 
for determination by orbu. of a dispute 
between the executive council & a 
member “ on condition that both 


oirtios bind themselves in writing 
» agree to the decision : — Held : whore 
10 of the parties had not consented 
I writing, the condition was not 
iirifled & the arbitration clause did 
jt apply. — Drennan v. Associated 
lONMOULDERS OF SCOTLAND, [1921] 
0. 151; 58 So. L. R. 110; [1921] 


PART VII. SECT. 4. SUB-SECT. 7. 

p. Trustees — Liability on con- 
tracts for work done for union before 
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Stet* 4 . — Registered trade tiniona : Sub-aecis, 7, 8, 9, 
10 d? 11, Sect 6 : Sid>’8eet, 1, A. ds B.] 

to replaoe funds misapplied.] — 

130, post, 

Ijy St against.] — See 1871 Act, s. 9, 
& Nos. 1290-1293, post, ^ 

1063. OiBoors— Suspension from office — ^lUght of 
officer to be heard.] — ^A registered trade union had 
numerous branches. The union had a chairman, 
a general secretary, treasurer, trustees & two 
auditors who were elected at the annual general 
meeting of the union. Each branch elected similar 
officials for itself. The annual general meeting 
consisted of delegates from the various branches. 
The supreme government of the union was in the 
annual general meeting, but the general manage- 
ment of the union was vested in an executive 
committee elected at the annual general meeting. 
A rule of the union empowered the executive com- 
mittee (inter alia) to take every means to secui'c 
the observance of the union’s rules, to remove any 
incompetent or insubordinate officer, & to sus- 
pend, expeJ prosecutii members acting contrary 
to the rules. For two yearn before Apr. 1916, B. 
was treasurer of his branch & was negligent in his 
duties, & the secretary of the branch without 
his knowledge misappropriated moneys. These 
matters were not discovered until the summer <)f 
1918, & came before the executive committee 
in Nov. 1918, when the committee, disregarding 
B.’s application to appear before them in his 
defence, passed a resolution that B. “ be removed 
from any office then held by him Ac not permitted 
to hold any delegation on behalf of the union for 
a period of five years.” At the date of the resolu- 
tion B. was chairman of his branch & one of the 
general auditors of the union & his competency 
in these offices had not been questioned. In an 
action by B. to resti*ain the uni(jn & the executive 
committee from acting on the resolution on the 
groTind that it was ultra mres : — Held: (1) the 
rule must bo comstrued strictly & did not justify 
the resolution ; (2) if the resolution were within the 
rule, tJie executive committee ought, on the 
princijjles of natural justice, to have given B. an 
opportunity of appearing before them in his 
defence b(?fore they passed the resolution. — 
Burn v. National Amai^oamated Labourers’ 
Union, [1920] 2 On. 364 ; 89 L. J. Ch. 370 ; 123 
L. T. 41 1 ; 64 Sol. Jo. 570 ; 18 L. G. B. 449. 

Liability to replace funds misapplied.] — 

See N6. 1131*, post. 

Offences by trustees & officers.] — See Sect. 5, 
sub-sect. 0, 2 ^ost. 




See Nos. 1092, 1 
Aotloiis 1 


AlthoB^ 187« Aot, B. 18, ax)tioe in 

wri^ of an i ^g w n agon xaimA be iwtte 

amalgaiimW<» doee aot jrefc an amal^ 

mation which is rendered invalid bT . 

failure to comply with the abo^ condition 
pr^edent is not vaUdaJ^ by regi^tion of the 
notice nor is the reffistration o? such a not^e 
conclusive of the validity of the amalgamation 
(8 ) When funds of a constituent imion have b^n 
handed to what purports to be a union formed bv 
the amalgamation of this union with another 
constituent union, but the amalgamation is 
invalid, the amalgamated union holds any part of 
those funds remaining in its hands as trustees for 
the members of the constituent union, & will on 
their application in a representative action be 
restrained from dealing with these funds ; 

Act, s. 4, affords no defence ' 


to a 


& 1906 
claim for 


this relief. — B ooth v. Amalgamated Marine 
Workers’ Union, [1926] Ch. 904 ; 96 L. J. Ch. 1 : 
136 L. T. 152 ; 42 T. L. K. 680. 

1066. Whether registration of notice 

conclusive as to validity.] — Booth v. Amalga- 
mated Marine Workers’ Union, No. 1066, ante. 

1067. • Consent of 60 per cent, of 

members of each union.] — Sheet Iron Workers’ 
& Light Platers’ Society v. Boilermakers’ & 
Iron & Steel Shipbuilders’ Society (1924), 40 
T. L. K. 294. 


1068. Registration of notice of amal- 

gamation.] — Booth v. Amalgamated Marine 
Workers’ Union, No. 1065, ante. 

1069. Time from which amalgamation takes 
effect — From registration of notice of amalgama- 
tion.] — Booth v. Amalgamated Marine 
Workers’ Union, No. 1065, ayite. 

1070. Failure to comply with statutory require- 
ments — Funds to be paid into court.] — Sheet 
Iron Workers’ & Light Pj.aters’ Society v. 
Boilermakers’ & Iron & Steel Shipbuilders’ 
Society (1924), 40 T. L. 11. 294. 

1071. Funds held in trust for constituent 

unions.] — Booth v. Amalgamated Marine 
Workers’ Union, No. 1066, ante. 

1072. What court has jurisdiction to deter- 

mine status — Chancery Division.] — Sheet Iron 
Workers’ & Light Platers’ Socipjty v. Boiler- 
makers’ & Iron & Steel Shtpbuit.ders’ Society 
(1924), 40 T. L. B. 294. 


Sub-sect. 8. — Amalgamation. 

See 1876 Act, as. 12, 13 ; Trade Union (Amalga- 
mation) Act, 1917 (c. 34). 

1064. Validity — Necessity for authority in rules.] 
— Wolfe v. Matthews, No. 1123, post. 

See, now, 1876 Act, s. 12. 

1065. Necessity for compliance with statu- 

tory requirements — Subsequent compliance not 
sufficient.] — (1 ) No statutory power for two unions 
to amalgamate is conferred by 1870 Act, s. 12, as 
amended by Trade Union (Amalgamation) Act, 
1917 (c. 24), s. 1, except subject to the condition 
precedent contained therein as to holding a ballot 
of each constituent^inion at which 60 per cent, at 


Sub-sect. 9. — Dissolution. 

See 1871 Act, s. 1, sched. I ; 1876 Act, s. 14, 
Regulations, 1876 & 1890, Governing Registered 
Trade Unions, r. 21. 

Application of funds on dissolution.] — - See 

Sect. 5, sub-sect. 4, post. 


Sub -SECT. 10. — Offences and Penalties. 
See 1871 Act, ss. 12, 19-22 ; & Sect. 5, sub-sect. 
6, post. 


Sub-sect. 11. — Legal Proceedings. 
See Sect. 10, post. 


resistration .] — MoPirEBSON v. Hilberg 
(1912), 1 1 W. A. L. 11. 48.— AUS. 


a^Hnntinff 


Removal — Necessity for 
new trustee.] — Dodds v. 


iNNKfl (I8!)l), 10 N. Z. L. R. 53.— 

N.Z. 

PART VII. SECT. 4, SUB-SECT. 8. 

r. Industrial, ConcilicUitm <£; Arbi- 


tration Act, 1908, s. 20, governs 
amalgamations — Of unions in same 
industry .] — Rowu.y v. Cantebbuby 
SLAUGHTKBMBIsr’B UNION OF WOBKBBS, 
[1918] N. Z. L. R. 684.— N.Z. 
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Sect. 5.-~FUNDS. 

Sttb-shot, 1. — ^Ajppuoatiok. 

A, In General. 

See 1913 Act, 8. 1 (1). 

1073. Piin^e must l>e authorlsdA by 

— Validity 0f payment.] — OaBOBNB v. Amalga- 
mated Society of Railway Servants, No. 972, 
ante. 

1074. Runninf newspaper.] — Linakbb v. 

Pilcher, No. 1291, poet. 

1076. .] — Osborne v. Amalgamated 

Society op Railway Servants, No. 1089, poet, 

1076. .] — Bennett v. National 

Amalgamated Society op Operative House & 
Ship Painters & Decorators, No. 1092, ante. 

1077. .] — Carter v. United Society 

OP Boilermakers, No. 1130, poet. 

1078. Strike pay — Strike declared without 

permission of union.] — The rules of a trade union, 
the management of which was vested in a council, 
under whom an executive committee acted, 
provided that no lodge was to give notice of a 
strike until its case had been laid before a council 
or committee meeting for their approval ; & that 
any lodge, or number of men in a lodge, ceasing 
work without the approval of either the com- 
mittee or council should forfeit all claims on the 
union. A number of men in a lodge ceased work 
on account of a dispute with their employer 
witliout having laid their case before the council 
or the committee for their approval. The execu- 
tive committee refused to grant strike pay, but 
the council on appeal allowed it : — Held ; the 
resolution of the council was ultra vires. — lie 
Durham Miners’ Assocn., Watson v. Cann 
(1900), 17 T. L. 11. 39, C. A. 

1079. Permission given after 

commencement of strike.] — Bowden v. York- 
shire Miners’ Assocn., No. 1122, poet. 

1080. Iliegal strike.] — National 

Sailors’ A Firemen’s Union of Great Britain 
& Ireland v. Reed, No. 1002, ante. 

1081. Lock out pay — Improper motive for 

desiring reinstatement — Intention to strike with 
permission of union.] — Howden v. Yorksihre 
Miners’ Assocn., No. 1122, poet. 

1082. Provision of legal aid — Necessity for 

common interest.] — Alfin v. Hewlett (1902), 
18 T. L. R. 004. 

1083. .] — The objects of a trade 

union, as stated in the rules, were the raising of 
funds for mutual benefit by the contributions of 
the members, which were to be applied {inter alia) 
to giving legal aid to members when necessity arose 
in their relation with employers ; & in cases of a 
dispute arising between members & their employers, 
or unlawful treatment of members by their em- 
ployers, the executive committee were, if they 
considered the merits of the case justified such a 
course, to provide legal aid for the members. A 
member of the union was dismissed by his em- 
ployer without a week’s notice, & in answer to a 
letter ^itten to him by the general secretary of 
the union the employer stated that the member 
was discharged for dishonesty. The union took 
proceedings on behalf of the member to recover a 
week’s salary in lieu of notice, & the employer paid 
the amount. The executive committee of the 
^ion then obtained the member’s consent to 
bring an action for libel against the employer, 

upon his letter to the general secretary, 
& brought an action & employed their own 


solrs., whose costs they paid. The action was 
dismiased with costs. The empkoyer sued the 
union to recover his taxed costs of the action for 
libel: — Held: the union had instigated pltf. to 
bring the action, for which there was no reasonable 
or probable cause, that the union had wrongfully 
maintained pltf. in the action, having no common 
interest, & therefore the union were liable. 
Semble : there was nothing in the rules of the union 
to justify the action ; but even if there was, the 
rules could not justify an act which would be 
wrongful if done by an individual. — Obeio v. 
National Amalgamated Union op Shop Assist- 
ants, Warehousemen & Clerks (1900), 22 
T. L. R. 274. 

Annotation ; — B^. Oram r. Hntt, [1914] 1 Ch. 98. 

1084. .] — Oram v. IIutt, No. 

1139, poet. 

1085. Necessity for direct benefit to 

union.] — Oram v. Hutt, No. 1139, poet. 

1086. Promotion of non-political unions 

among miners — Trade union of seamen.] — The 

rules of the National Union of Seamen, a registered 
trade union, declared one of its objects as follows : 
“ To promote & to provide funds to extend the 
adoption of trade union principles, & to affiliate 
with such other trade unions A f (‘derations of trade 
unions as, in the opinion of the executive council, 
may appear desirable ” : — Held : the union had 
power under its rules to provide funds t»o pi*omote 
the establishment & growth of non-political trade 
unions among miners. National Union op 
Seamen, Wilson v. National Union of Seamen, 
[1929] 1 Ch. 210 ; 45 T. L. K. 92. 

1087. .] — At a special general 

meeting of deft, trade imion a resolution was passed 
authorising a loan to the Miners’ Non-Political 
Movement, & pltfs., who were members of the 
trade union, claimed («) a declaration that the 
meeting was not legally constituted or held A that 
the proposed loan was iilira vires, A (b) an injunction 
t/O restrain defts. from acting on the resolution. 
Pltfs. contended that tlio resolution was void for 
uncertainty because the loan referred to in it would 
be to an undefined body. Defts. contended that 
the resolution referred to the miners’ non-political 
unions which began to come into existence in 
Nov. 1920, A that the question of irregularity in 
the holding of the meeting was one of internal 
management A gave pltfs. no cause of action : — 
Held : as it was within the power of defts. to make 
a loan to a non-political trade union, A as such a 
loan was wliat was contemplated by the resolution, 
pltfs. could not base any claim upon the wording 
of the resolution, A pltfs., suing on behalf of them- 
selves A other members of the trade union, could 
not obtain the injunction claimed, however 
irregularly the meeting might have been summoned 
or conducted. Such proceedings could be brought 
only by the trade union itself. — C/OTT er r. 
National Union of Seamen (1929), 45 T. L. R. 
362, C. A. 

Political purposes.] — See Sub-sect. 1, B.^poet. 

Legality of objects generally.] — See Sect. 2, sub- 
sect. 2, ante. 

B. Political Purposes . 

See 1913 Act, ss. 3-7 ; 1927 Act, s. 4. 

1088. What are political purposes— Parlia- 
mentary representation — Former law.]-^One of the 

objects of a trade union as defined by its rules was 
‘ ‘ to provide funds wherewith to pay the expenses of 


PART VII, SECT. 6, SUB-SECT. l.—A. 

^‘PsTpoae must be aiUhorieed by 
conatitviion.'] — ^Anderson v. Wkiohts 


OP Glasgow Intoortoratiox (1865), 3 
Maeph. (Ct. of Sess.) (H. L.) 1 ; 37 
So. Jut. 236.— SOOT. 


PART VII. SECT. 5, SUB-SECT. 1.— B. 

a. Support of anti-conacripiion cam- 
paign .] — sued on behalf of him- 
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Sect. B. — Fu7ids : Siih-sect. 1^ J3. : stib-fteci^ 2, A. J 
returning «te maintaining representatives to Parlia- 
ment.” The rules, however, did not provide any 
machinery for making a levy upon the members of 
the union for the purposes of the said funds, nor 
did they indicate the persons by whom such levy 
was to be made. A resolution in favour of a 
general contribution by the members for that pur- 
pose having been passed by a large majority of the 
union, the offiicals of the union proceeded to levy 
the contribution. A member of the union who 
objected to the contribution sought to obtain an 
injunction restraining the union ic; its ollicials from 
making the levy, upon the ground that in the 
absence of provision in the rules for making it 
the levy was illegal : — Held : as the provision of a 
parliamentary representation fund w^as within the 
scope of the assocn., & as the majority of the 
members were in favour of it, the ct. would not 
interfere with the levy of contributions to that 
fund merely because the rules did not expressly 
provide the necessary machinery for making it. — 
Steele v. South Wales Miners’ Federation, 
[1907] 1 K. B. 361 ; 76 L. J. K. B. 333 ; 96 L. T. 
260 ; 23 T. L. R. 228 ; 51 Sol. Jo. 190. 

Annotation : — Overd. Obbome v. Anialgamatod Soc. of Ity. 

Servontfa, fl909J 1 Ch. 163. 

1089. — .] — (1) The definition of a 

trade union contained in 1871 Act, s. 23, or the 
amended definition in 1876 Act, s. 1 6, is a limiting &> 
restrictive definition & it is not competent to a 
trade union either originally to insert in its objects 
or by amendment to add to its objects something 
so wholly distinct from the objects contemplated 
by the Trade Union Acts as a provision to secure or 
maintain parliamentary representation. 

(2) The certificate of the registrar under 1871 
Act, s. 13, & the regulations made by the Secretary 
of State pursuant to that sect, of the registry of any 
rules or alterations of rules is not conclusive as to 
the validity of the proceedings taken by the 
society for the j3assing of such rules or alterations. 

(3) It is important to observe that a trade 
union was not the creation of the Act of 1871 
(Cozens -HA iiDY, M.K.). 

(4) Such union can buy & sell land not exceeding 
one aci*©, A pei'sonal estate without limit of 
amoimt (Farwell, L.J.). 

(5) A registered trade union is thus a statutory 
legal entity, anomalous in that, although consisting 
of a fluctuating body of individuals & not being 
incorporated it can own property tk> act by agents 
(Farwell, L.J.). 

(6) If a trade union as such can run a newspaper, 
the profirietors of The TimeSt for instance, can 
register themselves as a trade union & libel all & 
sundry with perfect impunity. It is said that 
Mather, J., decided that the union could do so 
in Linaker v. Pilcher ^ No. 1291, post^ that case was 
decided under somewhat unfortunate circum- 
stances & cannot be regarded as correct (Farwell, 
L.J.). — Osborne v. Amalgamated Society op 
Railway Servants, [1909] 1 Ch. 163 ; 78 L. J. 
Ch. 204 ; 99 L. T. 945 ; 25 T. L. R. 107 ; 53 Sol. 
Jo. 98, C. A. ; on appeal^ sub nom. Amalgamated 
Society of Railway Servants v. Osborne, 
[1910] A. C. 87, H. U. 

Annotations : — As to (1) Apld. Wilson v. Amalgamated Soc. 

of Engineers, [1911] 2 Ch. 324. Refd. Gaskell v. Lan- 
cashire & Cheshire Miners’ Federation (i912), 2S T. L. It. 

618 ; Parr v. Lancashire & Cheshire Miners’ Federation 


(1913), 108 L. T. 4 46 ; Carter v. United Soc. of Boiler- 
makers & Iron & Steel Shipbuilders (1916), 85 L. J. Ch. 
289 ; Jonkin v. Pharmaceutical Soc. of (ireat Britain, 
[19211 1 Ch. 392. As to (5) Refd. KoUy v. National Soc. 
of Oporatlvo I’riuters’ Assistants (1915), 84 L. J. K. B. 
2236. Oenerally, Retd. Itussell v. Carpenters & Joiners 
Amalgamated Soc., [1910] 1 K. B. 606; Osborne v. 
Amalgamated Soc. of By. Servants, [191 IJ 1 Ch. 540 ; 
Vacher v. London Soc. of Compositors, [191 2] 3 K. B. 647 ; 
lie Quinn & National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921J 2 Ch. 318 ; Amalgamated Soc. of 
C’arpenters, Cabinet Makers & Joiners v. Bralthwalte, 
General Union of Operative Carpenters & Joiners v. 
Ashley, [1922] 2 A. C. 440. 

1090. .] — (1) A member of a 

trade union society who, with other members, had 
been compelled by its rules to contrbute to a fund 
for an object which could not be carried into 
effect, acting on behalf of himself & all other 
members by whom contributions had been made 
to the fund, applied by originating summons 
against the trustees in whose name the fund was 
invested for a declaration that upon the true 
construction of the rules & in the events which 
had happened the fund ought to be distributed 
among the subscribers ; on account of the invest- 
ments representing the fund, an inquiry who in the 
events which had happened were entitled to the 
fund ; distribution of the fund among those 
entitled ; payment into ct. of the fund pending 
distribution; & if <& so far as necessary execution 
of the trusts of the fund. It was objected on 
behalf of defts. tliat pltf . was not entitled to proceed 
by originating summons under R. S. 0., Ord. 55, 
r. 3, since he was not a cestui que trust under the 
tmst of any instrument, or under R. S. C., Ord. 54a, 
r. 1, since there was no question of construction to 
be determined : — Held : pltf. was not entitled to 
relief as a cestui que trust under the trust of any 
instrument with R. S. C., Ord. 65, r. 3, since his 
claim was in default of the trust of the rules of the 
society, not under tliat trust, there was no question 
of construction for determination under 11. S. C., 
Ord. 64a, r. 1, & it would not be advisable to deal 
with the matter partly on the summons & leave the 
rest to be decided in an action &> no order was 
made on the summons. 

(2) The object of the fund is perfectly, clear. 
It is the maintimance of Parliamentary repre- 
sentation, & that has been declared to be illegal 
(SwiNFEN Eady, j.). — Re Amalgamated Society 
OP Railway Servants, Addison v. Pilcher, 
[1910] 2 Ch. 547 ; 80 L. J. Ch. 19 ; 103 L. T. 627 ; 
27 T. L. R. 12 ; 54 Sol. Jo. 874. 

1091. .] — The principle laid down 

in Amalgamated Society of Railway Servants v. 
Osborne, [1910] A. C. 87 that trade unions as de- 
fined by Parliament have no power to levy con- 
tributions from their members for the purpose of 
securing parliamentary representation, extends 
also to securing representation on municipal & 
other local bodies other than boards of guardiai^, 
at any rate where the levies on the members in aid 
of the funds are in effect compulsory. — Wilson v. 
Amalgamated Society op Engineers, [1911] 2 
Oh. 324 ; 80 L. J. Ch. 469 ; 104 L. T. 715 ; 27 
T. L. R. 418 ; 55 Sol. Jo. 498. 

See, now, 1913 Act, s. 3 (3). 

1092. Purpose must be authorised by rules.] 

— The general trustees of a society established as a 
trade union under 1871 & 1876 Acts, acting in 
pursuance of a resolution of the general council, 
subscribed £100 of the moneys of the society for 


self & all other members of deft, 
tinion, except the personal dofts. & 
those members who voted in support 
of the resolution hereinafter mentioned, 
for a declaration that a payment of 
£100 out of the union funds to support 


the anti-conscilption campaign, which 
had boon made in pursuance of a 
resolution passed by the majority of 
members of the union, was ultra vires 
Sc Illegal, Sc for an order that the said 
sum should be repaid to the union : — 


IleUt : the payment was ultra vires 
the union. — A 1 J.EN v. Gorton (1918), 
18 S. R. N. 8.\V.202; 35N.S. W. W.N. 
69.— AUS. 

b. liioM of executor of deceased 
member of union — To continue action 
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shares in a limited co, which had been formed with 
the object of publishing a newspaper in the 
interests of a political party known as the “ Labour 
Party ” & whose profits, after payment of 4 per 
cent, on its shares, were to be used in the main- 
tenance & extension of its business. The object 
of the resolution of the general council was not 
simply to invest the moneys of the society, but to 
contribute to the expenses of publishing the news- 
paper. The shares were applied for & allotted 
before the passing of 1913 Act. There was nothing 
in the rules of the society which authorised the 
application of its funds for political purposes : — • 
Held : the above application of the funds of the 
society was unauthorised & ultra vires ^ & not the 
less so because of the provisions of 1913 Act as 
that Act gave the society no further powers with 
reference to political objects than those contained in 
the rules of the society, & that therefore the trustees 
were liable to make good the £100 with interest. 

There must be a declaration that the payment 
by defts. out of the funds of deft, society in respect 
of the purchase by defts. of the 100 shares in 
Labour Newspapers, I.td., was illegal & ultra vires 
the powers of the society, <te that the trustees are 
liable to make good the £100 so wrongfully applied, 
together with interest on the sum at the rate of 
5 per cent, per annum (Warrington, J.). — 
Bennett v. National Amai^oamated Society of 
Operative House & Ship Painters 4fe Decora- 
tors (1915), 85 L. J. Ch. 298 ; 113 L. T. 808 ; 31 
T. L. R. 203. 

Annotation : — Folld. Carter v. United Soc. of Boilermakers 

(1915), 85 L. J. Ch. 289. 

1093. Effect of compliance with statutory regu- 
lations.] — In 1925 pltf. applied to the Registrar of 
Friendly Societies alleging that some of the general 
funds of deft, union, of which he was a member, 
had been applied tlirough the 3Yades Union 
Oongi*css in furtherance of various political objects 
in breach of the rules of the union. The Registrar 
decided that tlicrehad been no breach & declined 
to make any order. In an action by pltf. for 
relief based on an alleged breach by deft, union of 
1913 Act, s. 3, in respect of the same matters : — 
Held : (1) the conditions precedent stated in 1913 
Act, 8. 3 (1), having been duly complied with, the 
statutory restriclions thereby imposed had ceased 
to operate so that no breach of the statute had been 
established, & the action failed ; (2) pltf.’s true 
cause of action in the circumstances was in respect 
of a breach of the rules of deft, union which was 
not directly raised upon the record ; even assuming 
that it had been, the legislature did not contem- 
plate that an aggrieved person who had complained 
to the registrar upon the footing of a breach of the 
rules & failed, could afterwards resoit to the ct. — 
Forster v. National Amalgamated Union op 
Shop Assistants, Warehousemen & C'lerks, 
[1927] 1 Ch. 539 ; 96 I.. J. Ch. U1 ; 137 L. T. 86 ; 
43 T. L. R. 199 ; 71 Sol. Jo. 105. 

1094. Effect of complaint to Registrar— Bar to 
legal action.] — Forster v. National Amalga- 
mated Union of Shop Assistants, Warehouse- 
men & Clerks, No. 1093, ante. 


Sub-sect. 2. — ^Agreements for Application 
OP Funds. 

A. In General, 

Act, s. 4 (3) ; 1927 Act, s. 2. 

1095. Not enforceable — Action by membei 


against society.] — A society in the nature of a 
benefit society comprised a head & branch estab- 
lishments. The society was governed by ruh‘s of 
1872, which, besides providing for the benefit of 
its members, contained rules in restraint of freedom 
of trade. A dispute arose between the head 
establishment & a branch, k, the latter having 
threatened to secede, an action was brouglit by 
the head establishment against tJie branch for an 
injunction to restrain the latter from dividing the 
funds in their possession : — Held : such action was 
not maintainable (a) because, under general law, 
some of the societies’ rules were in restraint of 
trade ; & (6) because 1871 Act, s. 4 (3), expressly 
excluded the ct. from entertaining such proceed- 
ings. 

These principles are equally applicable whether 
a central society sues a branch, a society sues an 
individual, or an individual a society. — D uke v. 
Littleboy (1880), 49 L. J. Oh. 802 ; 43 L. T. 216 ; 
28 W. R. 977. 

AnnnUitiona : — Distd. Yorkshire Miners' Assocu. v. Ilowden, 
fI905] A. C. 256. N.F, Copo v. rrossingham, fl908] 2 
Ch. 624. Refd. Winder v. Kingston-upou-HuU Corpn. 
for the Poor (1888), 58 L. T. 583. 

1096. .] — Old v. Robson, No. 981, 

ante. 

1097. .] — Held : as the objects of 

deft, society were mainly in restraint of trade A 
to maintain strikes, the ct. had no jurisdiction 
to entertain an action to enforce a rule of the society 
providing for benefits to members out of the 
funds. — S ayer v. Amalgamated Society op 
Carpenters k Joiners (1902), 19 T. L. R. 122. 
Annotation : — Refd. Jlii«soll r. Carpenters & Joiners’ Amal- 
gamated Soc., [1910] 1 K. B. 506. 

1098. .] — A society registered imder 

the Trade Union Acts w^as governed by rules some 
of which made provision for benefits to members, 
k tlie others wore illegal as being in restraint of 
trade. 

A member brought an action against the officers 
of the society to enforce a rule of the society under 
which he claimed to be entitled to a superannuation 
allowance : — Held : upon the consideration of all 
the rules of the society, the main object of the 
society was illegal at common law as being in 
restraint of trade, k those rules which made pro- 
vision for bene! its to members were merely 
ancillary to that main object, &: could not be 
separated from it, therefore, under 1871 Act, s. 4, 
the action must fail. — C ullen v. Blwin (1904), 90 
L. T. 840 ; 20 T. L. R. 490 ; 48 Sol. Jo. 474, C. A. 

Annoiaiions : — Folld. lUiBsell V. Amalgamated Soc. of 
Carpenters & Joiners, [1910] 1 K. B. 506. Refd. Pratt 
British Medical Assocn. (1918), 88 L. J. K. B. 628. 

1099. .] — Aspden V, Steam Engine 

Makers’ Society (1904), Timesy Dec. 14. 

1100. .] — ^Burke V. Amalgamated 

Society of Dyers, No. 1051, ante. 

1101. .] — Where the rules of a trade 

union which have an illegal tendency as being in 
restraint of trade, are a main feature of the trade 
union, the trade union is an illegal assocn. at 
common law, k a member cannot maintain an 
action against tlie union to enforce benefits under 
those rffies which have no illegal purpose. — 
Mudd V, Generate Union op Operative Car- 
penters & Joiners (1910), 103 L. T. 45 ; 26 
T. L. R. 618. 

1102. .] — Thomas v. Portsmouth ** A ” 

Branch' op Ship Constructive, etc. Assocn., 
No. 980, avde. 


commenced in deceased* a name .] — 
M'Ghek, 

S. 0 628: 61 So. L. li. 499 
11914 1 S. L. T. ^65.— SCOT. 


against society .] — Morrison v, Edin- 

BUROH FLESHKRS INCORPORATION 

(1853), 16 Dunl. (Ct. of SesR.) 86; 26 
So. Jur. 60. — SCOT. 


PART VII. SECT. 6, SUB-SECT. 2.— A. 

0 . Whether enforceaJble — Action hy 
personal representatives of member 
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Sea. Sub-sed. 2, A. <& B.; auh- 

sect 3.1 

HQ 3 , ,] — Oox V. National Union of 

Foundry Workeseis op Orkat Britain & Ireland 
(1928), 44 T. L. B. 346. 

1104. Action by personal representatives of 

member against society.] — ^B urke v. Amalgamated 
Society op Dyers, No. 1061, ante. 

1105. .] — Bussell v. Amalgamated 

Society op Carpenters & Joiners, No. 987, ante, 

1106. Action by society against member.] — 

Duke v, Littleboy, No, 1095, ante, 

1107. .1 — ^By 1871 Act, s. 4, it is 

enacted that nothing in the Act shall enable 
any ct. to entertain any legal proceeding instituted 
with the object of directly enforcing any agree- 
ment for the application of the funds of a trade 
union to provide benefits to members. 

Deft, was a member of a friendly society registered 
under 1871 & 1876 Acts. By one of the rules of 
the society a member meeting with an accident & 
becoming totally incapacited from following his 
employment for the remainder of his life was 
entitled to receive the sum of £100 ; & all members 
receiving such a benefit were obliged to sign an 
agreement that in tlic event of their returning to 
their trade they would refund to the society the 
amount of accident benefit received. If a member 
failed to refund, cei’tain officers of the society 
were empowered to institute legal proceedings 
for the recovery of the amount received. 

Deft., having met with an accident & being 
apparently incapacitated for life from following 
his employment of a moulder in an iron foundry, 
made a claim & received from the society a sum 
of £100. On receipt of that sura ho signed an 
agreement that in case he should at any time 
thereafter resume work as an ironfounder, he would 
forthwith repay to the society the sum of £100, & 
that, in case that sum was not repaid within a 
named period, certain oflficers of the society 
should have power to sue & proceed against him 
in any ct. of competent jurisdiction of the said 
sum. Deft, was able tu resume & did resume 
work as an ironfounder within the meaning of the 
agreement. In an action by the officers of the 
society against deft, to recov^er the sum of £100 
xmder the agreement : — II eld : the action was 
brought directly to enforce an agreement for the 
application of the funds of the trade union to 
provide a benefit to a member within 1871 Act, s. 4, 
& was therefore not maintainable. — Baker v, 
iNGALL, [1912] 3 K. B. 106 ; 81 L. J. K. B. 653 ; 
105 1j, T. 934 ; 8ub nom. Friendly Society of 
Ironfounders op England, Ireland & Wales v. 
Ingall, 28 T. B. 11. 104 ; 56 Sol. Jo. 122 ; 75 
J. P. Jo. .580, i\ A. 

1108. Action by central society against 

branch.] — Duke v. Littleboy, No. 1095, ante. 

1109. .] — Cope v. Crosbingham, No. 

1128, post. 

1110. Action by guardians of the poor — To 

recover expenses of maintaining pauper member 
of union.] — ^A member of a trade union is not a 
member of a beneflt or friendly society, & as such 
entitled to receive any payment,” within Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), s. 23, inasmuch as 1871 Act expressly 
declines to enable any ct. to entertain proceedings 
to enforce an agreement to apply the funds of a 
trade union t/O provide benefits lor members ; & 
therefore, the guardians cannot under that sect, 
obtain from a trade union the repayment of 
expenses incurred in the relief of a pauper lunatic 
member. — Winder v, Kingston - upon - Hull 


CORPN. (OOTBRNOBS A; OVABDIAMa) (1888) S)n 

Q. B. D. 412 ; 88 L. T. 583 ; 68 J, P. SSsfo O *** 

IUSS; •• 

1111. Aotlott by mnoixM im dMith of mom. 

ber-^EIfect of 1376 Aot, i. 10.]— By 1871 

8. 4 (3), no ct. is to entertain any legsd proceedinir 
to enforce “ any a|nreeznent for the application^ 
the fimds of a trade union to provide Denehts for 
members.” By 1876 Act, s. 10, which is to be 
construed as one act with 1871 Act, it is provided 
that a member of a trade union, not l^ing under the 
age of sixteen years, may, by writing, nominate a 
person to whom any moneys payable on the death 
of such member, not exceeding shall be paid * 
& that, on receiving proof of the death of a 
nominator, the trade union “ shall pay to the 
nominee the amount due to deceased member,” 
not exceeding the sum aforesaid s — Held : there 
was nothing in 1876 Act to show that it was 
intended to repeal the provisions in 1871 Act, s. 4, 
& consequently no action could be maintained 
against a trade union by the nominee of deceased 
member to recover a sum of money to which, under 
the rules of the trade union, the member of his 
nominee had become entitled to receive from the 
funds of the union. — Crocker v. Knight, [1892] 
1 Q. B. 702 ; 61 L. J. Q. B. 466 ; 66 L. T. 696 ; 
66 J. P. 420 ; 40 W. K. 353 ; 8 T. L. R. 412, C. A. 

1112. Unless society legal at common law.] 

— Swainb V. Wilson, No. 950, ante. 

Indirect enforcement — Action to restrain 

expulsion.] — See Nos. 1033, 1035, ante. 

What are benefits.] — Sec vSub-sect. 2, B., post. 

Restraint of misapplication of funds.] — Sec 
Sub-sect. 3, post. 


B. Meanmii of Benefits. 

See 1871 Act, s. 4 (3); 1027 Act, s. 2. 

1113. Sick beneOt.] — Old v. Robson, No. 981, 
ante. 

1114, .] — Burke v. Amalgamated Society 

OP Dyers, No. 1051, ante. 

1116. .] — Thomas v. Portsmouth “ A ” 

Branch of Ship Constructive, etc. Assocn., 
No. 986, ante. 

1116. Superannuation allowance.] — Cullen 
V. Elwin, No. 1098, ante. 

1117. .] — Russell v. Amalgamated 

Society of Carpenters & Joiners, No. 987, 
ante. 

1118. Disablement benefit.] — Aspden v. Steam 
Engine Makers’ Society (1904), Times, Dec. 14. 

1119. .] — SwAiNE V. Wilson, No. 960, ante. 

1120. Agreement to repay on resumption of 

work.] — Baker v. Ingall, No. 1107, ante. 

1121. Undertaking to pay cost of legal proceed- 
ings.] — Lees v. Lancashire & Cheshire Miners’ 
Federation (1906), Times, Juno 20. 


Sub-sect. 3. — ^Misapplication. 

1122. Who may take proceedings — Member of 
union — On refusal of trustees.] — (1) Where the 
trustees of a union refused to take legal proceedings 
to restrain the union from a proposed misapplica- 
tion of its funds, a single member of the union was 
held entitled to sue in his own name, the trustees 
being added as defts. 

(2) A rule of a trade union provided that 
members permitted to cease work by the sanction 
of the union, in accordance with the rules, should 
receive strike pay from the union : — Held : where 
members of a union had ceased work without the 
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permission of the oniony the union had no power 
under the rule to give its permiaeion subsequentiT 
so as to authorise strike pay being given to such 
members. 

(3) Another rule of the trade union provided 
that members of a branch of the union which mig^t 
be “ locked out or otherwise thrown out of employ- 
ment ** should, on certain conditions, receive 
strike pay. The members of a branch struck work 
illegally & without the sanction of the union. 
Afterwards they expressed a desire to resume work, 
but, as their object in resuming work was only to 
put themselves into a position to strike with the 
sanction of the union, the masters refused to allow 
them to go back to work : — Held : these members 
were not “ locked out or otherwise thrown out 
of employment within the rule. — Howden v. 
Yorkshire Miners’ Assocn., [1903] 1 K. B. 308 ; 
72 L. J. K. B. 176 ; 88 L. T. 134 ; 19 T. L. B. 193 ; 
47 Sol. Jo. 237, C. A. ; affd. sitb nom. Yorkshire 
Miners’ Assocn. v. Howden, [1905] A. C. 256, 
H. L. 

Annotations : — As <o (1) Retd. Osbomo v. Amalgamated Soc. 
of Ky. Servants, [1911] 1 Ch. 540 ; Kelly v. National 
Soc. of Operative Printers’ Assistants (1915), 113 L. T. 
1055. As to (2) Distd. Mullett v. United French Polishers’ 
London Soc. (1904), 91 L. T. 133. Consd. Amalgamated 
Soc. of Carpenters, Cabinet Makers & Joiners v. Braith- 
walte. General Union of Operative Carpenters & Joiners 
V. Ashley, [1922] 2 A. C. 440. Reid. Denaby & Cadeby 
Main Collieries v. Yorkshire Miners’ Assocn., 11906] A. C. 
384. Generally, Reid. Giblan v. National Amalgamated 
Labourers’ Union of Groat Britain & Ireland, [1903] 2 
K. B. 600 ; Steele v. South Wales Miners’ Federation, 
[1907] 1 K. B. 361 ; Cope u. Crossingham, [19091 2 Ch. 148 ; 
Baker V. Ingall, [1912] 3 K. B. 106 ; Oram v. Hutt, [1913] 

1 Ch. 259 ; Valentino v. Hyde, [1919] 2 Ch. 129 ; Samsom 
V. London & Provincial Union of Licensed Vehicle Workers 
(1920), 30 T. L. li. 066. Mentd. A.-G. v. Do Winton, [1900] 

2 Ch. 100 ; Fraser v. Fear (1912), 107 L. T. 423. 


1123. Right to injunction.] — By 1871 Act, s. 4, 
it is provided that nothing in the Act shall enable 
tlio ct. to entertain any legal proceeding instituted 
with the object of directly enforcing an agreement 
for the application of the funds of a trade union 
to provide benefits to its members. Pltfs., 
members of a trade union within the Act, sought 
for an injunction to restrain other members from 
applying the funds in a manner contrary to an 
agreement to provide benefits to members : — 
Held : such an injunction would not be a direct 
enforcement of the alleged agreement & the ct. 
might entertain the proceeding, 

Pltfs. are members of a combination associated 


together for purjioscs which are in restraint of 
trade, & this combination or assocn. would un- 
doubtedly have been unlawful but for the pro- 
visions of 1871 Act, of which the sole or principal 
object seems to have been to place restrictions on 
the officers of the societies & to prevent their 
defalcations (Fry, J.). — ^Wolpe v, Matthews 
(1882), 21 Cli. D. 194 ; 51 L. J. Ch. 833 ; 47 L. T. 
158; 30W. R. 838. 


Annotations : — Consd. Yorkshire Minora’ Assocn. v. Howden, 
[1905] A. C. 256 : Steele v. South Wales Miners’ Federa- 
tion (1907), 96 L. T. 200 ; Amalgamated Soo. of Car- 
penters, (Cabinet Makers & Joiners v. Braithwaite, General 
Umon of Operative Carpenters & Joiners v. Ashley, [1922] 
Swaine e. Wilson (1889), 24 Q. B. D. 

Amalgamated Soc. of Hy. Servants, 
[1901] A. C. 426 ; Cope v. OossJngham, [1909] 2 Ch. 148 ; 
Of^ome V. Amalgamated Soo. of Ry. Servants, [1911] 
1 Ch. 540. 


11SS4* — ^Bloxhax V, Medical Defence 

Union. Ltd. (1894), 10 T. L. B. 384, 0. A. 

1126. .] — ^Taff Vale By. Oo. v. Amal- 

gamated Society of Railway Servants, No. 957, 
ante, 

1126. .] — ^Albtn V. Hewlett (1902), 18 

T. L. R. 664. 

1127. .l-^l) A trade union was established 

for objects which included payment to members 
locked out or on strike. The whole of the funds 
were to be applied in carrying out the specified 
objects according to the rules. The union mis- 
applied part of the funds by payments of strike 
money in cases not authorised by the rules. An 
individual member having brought an action 
against the union, its trustees & some of its officials, 
for an injunction restraining them from making 
the payments : — Held : the action was not 
instituted with the object of “ directly enforcing ” 
an agreement for the application of the funds to 
provide benefits to members within 1871 Act, 
s. 4, the object being not to apply but to prevent 
misapplication of the funds, & the action was 
maintainable. 

The object of the litigation was to obtain an 
authoritative decision that the action of the union 
which was challenged by pltf. was not authorised 
by the rules of the union. The decision might take 
the form of a declaration or the form of an injunc- 
tion, or both combined (Lord Macnagiiten). 

(2) In this union the trustees must be members, 
but it is not necessary under 1871 Act that they 
should be so (Lord Davey). — Yorkshire Miners’ 
Assocn. v. Howden, [1905] A. C. 256 ; 74 L. J. 
K. B. 511 ; 92 L. T. 701 ; 53 W. R. 667 ; 21 
T. L. R. 431, n. Jj, ; S. C. fnib nom. Howden v. 
Yorkshire Miners’ AksocN., [1903 j 1 K. B. 308, 
C. A. 

Amiotalions :~--As to {!) Apld. Osborne v. Ama]gamatotl Soo. 
of Ity. Servants, [1911] I Ch. 540 ; Sansom v. London & 
Pro^ncial Union of IJconsod Vehicle Workers (1920), 
36 T. L. R. 6C0. Consd. Amalgamated Soc. of Carpenters, 
Cabinet Makers & Joiners v. Braithwaite, General Union 
of Operative (/orpontors & Joiners v. Ashley, [1922] 2 
A. C. 440. Reid. Giblan v. National Amalgamated 
Labourers’ Union of Great Britain & Ireland, [1903] 
2 K. B. 000 ; Denaby & Cadoby Main Collieries v. York- 
shire Miners* Assocn., [1906] A. C. 384 ; Steele v. South 
Wales Miners’ Federation, [1907] 1 K. B. 301 ; Cope v. 
Crossingham, [1909] 2 Ch. 148 ; Oram v. Hutt, [1913] 
1 Ch. 259 ; Kelly v. National Soc. of Operative Printep’ 
Assistants (1915), 113 L. T. 1055. Generally, Reid. 
MuJlett V. United French Polishers’ London Soc. (1904), 
91 L. T. 133 ; Baker v. Ingall, [1912] 3 K. B. 106 ; 
Valentine v. Hyde, [1919] 2 Ch. J29. Slentd. A.-O. v. 
Do Winton, [1906] 2 Ch. 106 ; Fraser r. Fear (1912), 107 
L. T. 423. 

1128. .] — A resolution was passed by the 

members of a branch of a registered trade union 
that they would secede from the parent society & 
distribute the funds amongst the members of the 
branch. The rules of the society contained no 
provision as to the secession of branches. The 
trustees of the branch having declined to pay over 
the funds under their control to the head trustees, 
when required so to do, according to the rules, the 
head trustees brought an action against the trustees 
of the branch for a declaration that the resolution 
was ultra vires, an injunction, & payment to them 
of the funds of the branch i—Held : (1) the action, 


PART VII. SECT. 6, SUB-SECT. 3. 

11231. Right to injunction.] — Pltf., 
member of a trade union \rtthln tl 
Act, sought an Injimctlon to rostra 
the t^teos & executive of tho iml( 
which ho belonged from payii 
siriko-pay out of the funds of the unl( 
^ .pertain members of tho union ( 
strike. Pltf. mainly, if not entirel 
en the alleg^ fact that t] 
svrrike bad not been oarriod out 


accordance with the rales of the 
union : — Held : the ct. had no juris- 
dlotion to grant an injunction, & even 
If it had, a very plain case would 
require to bo made out before tho ct. 
would look minutely into alleged 
Infroctlone of the rules of such a 
society. — RmuKLi. v. Dodds (1890), 9 
N. Z. L. R. 210.— N.Z. 

1123 ii. .1 — ^M'Lahen v. Mili^ 

(OR Amalgamated Society of Rail- 


VAY Servants for Scotland v. 

JOTHERWELL BRANCH OF THE SOCIETY) 

1880), 7 II. (Ct. of Sobs.) 807.— SCOT. 

1123 Hi. .1 — Martin’s Execu- 

-Rixt?. M’Giier, [1914] S. C. 628 ; 51 Sc. 
.. 11. 499 ; [1914] 1 S. L. T. 365.— 


d. Trade Union Act, 1881, s. 13 — 
Proceedings of criminal nature .] — 
Trivktt V. McDonald (1919), 26 

C. L. R. 156.— AUS. 
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Sect, 5, — Funds ; Svb-sects, 3, 4. 5 6.] 

apart from the claim for payment, not 
instituted with the object of directly enforcing an 
agreement for the application of the funds to 
provide benefits to members within 1871 Act, s. 4, 
the object being to preserve the fund by preventing 
it from being misapplied without in any way 
administering it ; & (2) upon tlie construction of the 
rules, the society had a sufficient interest in the 
property of the branch to maintain the action, 
but the ct. had no jurisdiction to make any order 
for payment. — Cope v, Crossingham, [1909] 2 Ch. 
148 ; 78 L. J. Ch. 615 ; 100 L. T. 945 ; 26 T. L. R. 
693 ; 63 Sol. Jo. 559, C. A. 

1129. .] — Parr v. IvAncashire & Cheshire 

Miners’ Federation, No. 1041, ante. 

1130. .] — The society of B., a trade union 

registered under the Trade Union Acts with the 
usual trade union objects, i.c. assistance in sickness, 
& the protection & promotion of the interests of 
workmen in disputes with employers, but not 
including by its rules the circulation of political 
literature or the promotion of “ political olbjects ” 
within 1913 Act, responded to an appeal made by 
a body of labour & trade union representatives for 
assistance in establisliing a daily newspaper 
devoted to the interests of labour, by contributing 
out of its funds the sum of £1,000 expended in the 
purchase of shares in a co. formed to carry on such 
a newspaper, & also, by making a levy on its 
members, of a further sum of £1 ,000, to be applied 
in the same waJ^ Pltf., a member of deft, society, 
brought an action against the society, joining the 
members of tlie executive council as co-defts., 
(a) for an order to replace the sum of £1,000, being 
funds of the society wrongfully invested in shares 
of the said co., & to invest such sum in invest- 
ments authorised by the rules of the society ; 
& (b) for an injunction to restrain defts. from 
investing any of the funds of the society, or con- 
tributing any of such funds, in shar-es of the said 
co., & from making any levy upon any of the 
members of the society of any sum to be in any 
way api)lied for the purposes of the said co., ^ 
from deducting any such levy from any benefit 
to which the members of the .said society may be 
entitled under the rules : — Jlc/d : the payments 
were not justified as within the objects of the 
society, & were ultra vires the powers of the 
society, nor could they be deemed to be an “ in- 
vestment ” within the meaning of the rules. The 
members of the executive council of deft, society, 
who had authorised the investment, must be held 
pemonally liable to replace the money. The 
declaration, order, & injunction asked for must be 
granted. — Carter v. United Society of Boiler- 
makers (1915), 85 L. J. Ch. 289 ; 113 L. T. 1152 ; 
32 T. L. R. 40 ; 60 Sol. Jo. 44. 

1131. .] — The rules of a trade union pro- 
vided {inter alia) that in the event of members 
being engaged in a strike or lock out officially 
recognised by the union, the union should pay 
“ dispute pay ” of 12s. a week &; 2s. for each child 
under fourteen. A trade dispute having arisen, 
was officially recognised as from Feb. 16, 1918. 
The union authorised the members on strike to 
sell to those still at work tickets at 2s. each for 
the benefit of the strikers. The proceeds of these 
tickets, I amounting to a very large sum, were 
paid into the general account of the union & 
applied partly in payment of the “ dispute pay ” 
prescribed by the i^es & partly in extra payments. 

In an action by tliree members of the union suing 
in a representative capacity on behalf of the 
members of their respective branches, claiming 


(a) a declaration that the ticket moneys could not 
be applied in discharge of the liability to pay 
dispute pay, but were held by the union, subject 
to certain deductions for commission & expenses, 
for the sole benefit of members subject to the 
dispute, & (b) other relief : — ffeld : (1) the pay- 
ments were purely voluntary payments made for 
a particular purpose & not applicable to any other 
purpose, such as the payment of dispute pay, 
which was a liability arising under the rules ; 
& (2) pltfs. were entitled to the declaration claimed 
as to the application of the proceeds & to an 
injunction to restrain the further misapplication 
thereof & if necessary to an account of the expenses 
properly to be deducted therefrom ; (3) with 

regard to moneys already misapplied the ct. was 
precluded by 1871 Act, s. 4, from granting relief 
cither by the appointment of a receiver or by 
ordering an account. — Sansom v, London 
Provinciai. Union op Licensed Vehicle 
Workers (1920), 36 T. L. R. 666. 

1132. .] — ^Booth V. Amalgamated Marine 

WoRKiSRS’ Union, No. 1065, ante. 

1133. Right to declaration.] — Yorkshire 
Miners’ Assocn. v. Howden, No. 1127, ante. 

1134. .] — Bennett v. National Amal- 

oAMAfED Society op Operative House & Ship 
Painters & Decorators, No. 1092, ante. 

1135. .J — Carter v. United Society op 

Boilermakers, No. 1130, ante. 

1136. .J — Sansom v. London & Provincial 

Union of Licensed Vehicle Workers, No. 1131, 
ante. 

1137. Right to account.] — Sansom v. London 
& Provincial Union of Licensed Vehicle 
Workers, No. 1131, ante. 

1138. Funds already misapplied — Whether relief 
granted — Relief amounting to administration by 
court.] — Sansom v. London <te Provincial Union 
of Licensed Vehicle Workers, No. 1131, 
ante. 

1139. Duty to repay — Liability of officer — 

Costs of personal action against officer paid by 
union.] — (1) Action brought by a member of a 
trade union for a declaration that the payment of 
the costs incurred by the officials of the union 
in bringing actions for slander & libel & slander 
against another member of the union by the union 
out of its funds was ultra vires the union, & for 
repayment by one of the officials who had received 
moneys to pay his costs : — Held : it was not within 
the powers of the union so to apply its funds, 
the official who had received the money must rei)ay 
the amount so received. 

(2) The fact that the slanders complained of 
injure the trade union as well as the officer does 
not create a common interest which would justify 
the trade union in maintaining the action. A 
common cause is not a common interest. 

(3) A trade union is not justified in defraying 
the costs of legal proceedings by its members 
whenever an indii'cct benefit may be expected to 
result from the proceedings. — Oram v. Hutt, 
[1914] 1 Ch. 98 ; 83 L. J. Ch. 161 ; 110 L. T. 187 ; 
78 J. P. 61 ; 30 T. L. R. 55 ; 58 8ol. Jo. 80, 
C. A. 

Annotations : — As toil) Consd. Neville v. London “ Express 

Newspaper, [101 UJ A. C. 308. (Jerurally, Mentd. Wold- 

Blundcll V. Stephens, [1910] 1 K. B. 620 ; Hickman v. 

Kent or Romney Marsh Shoephroedera’ Assocn. (1020), 

36 T. L. R. 528. 

1140. Liability of trustees.] — 

Bennett v. National Amalgamated Society of 
Operative Hcjuse & Ship Painters tSc 
Decorators, No. 1092, ante. 

1141. .] — Carter v. United 

Society of Boilermakers, No. 1130, ante. 



Paet VII. — ^Teade Unions. 


109 


Sub-sect. 4. — Effect of Dissolution of Union. 

Compare Friendly Societies, Vol. XXV.. pp. 
342, 343, Nos. 422-431. 

1142. Who entitled to surplus assets — ^Existing 
subscribers at the time of dissolution — Resulting 

trust.] — society was registered under 1871 & 
1876 Acts, to raise funds by means of weekly 
contributions to defend &: support its members 
in obtaining & maintaining reasonable remunera- 
tion for their labour. There were two classes of 
members, printers & transferrers, & by the rules of 
the society the printers subscribed twice as much 
as the transferrers, & were entitled to receive 
twice as much strike or lock out pay ; the scale of 
payments also varied with the length of time a 
member had belonged to the society. No pro- 
vision was made by the rules for the distribution of 
the funds of the society on a dissolution. At the 
time of its dissolution the society consisted of 201 
members, & its unexpended funds amounted to 
£1,000, <Srthe question now arose how this sum was 
t/O be distributed. The A.-G. having been served, 
making no claim to tlie fund as bond vacantia : — 
Hctd : there was a resulting trust in favour of 
those who had subscribed to the fund, Sl the 
money was now divisible amongst the existing 
members at the time of the dissolution, in pro- 
portion to the amount contributed by each 
member to the funds of the society, irrespective 
of fines or payments made to members in accord- 
ance w'ith the rules . — lie IhaiNTERS <fe Tiians- 
FEiiiiERs Amalgamated Trades Protection 
Society, [1899] 2 Oh. 181; 47 W. R. 619; 15 
T. L. K. 394 ; 43 Sol. Jo. .550 ; sub nom. Itc 
Printers <fe 3 Transferrers Society, Challinor 
V. Maskery, 08 Jj. J, Ch. 537. 

Annotations : — Apld. lie Lead Co. ’a Workmen’s Fund Soc., 
JiOwes V. ymeltiu}? Down Lead with Iht & Sea Coal, [19041 
Ch. 190 ; lie Customs & Excise Offleers’ Mutual 
Guarantee Fund, Robson v. A.-G., [1917] 2 Ch. 18. Refd. 
Braithwaite v. A.-G., [1909] 1 Ch. 510 ; Re Amalgamated 
Soc. of Ity. Servants, Addison v. IMlcher, [1910] 2 Ch. 647 ; 
Osborne v. Amalgamated Soc. of lly. Servants, [1011] 
1 Ch. 640. 

1143. Not expelled members.] — Members 

of a trade assocn. were expelled for breach of rules 
in restraint of trade. The assocn. passed a resolu- 
tion t/o w ind up, with a direction to their trustees to 
divide the surplus assets among the persons entitled 
Mnder the rules. An inquiry was direct on sum- 
mons as to who were the persons entitled, & in 
what proportions : — Held : the expelled members 
were proi)erly excluded in the Chief Clerk’s certi- 
ficate made in answer to the inquiry. 

That sect. [1871 Act, s. 3] I take to mean this, 
that for the present purposes the agreement is 
to be in force & is not to be considered void or 
voidable by reason that a rule or rules which are 
said to be illegal are merely in restraint of trade 
(North, J.). — Strick v. Swansea Tin-Plate Co. 
(1887), 36 Ch. D. 558 ; 57 L. J. Ch. 438 ; .57 L. T, 
392 ; 35 W. B. 831. 

Annomions .-—Refd. Swaine v, Wilson (1889), 24 Q. B. D. 
ll9oi]^A^C^4^2?^’ Servants, 

1144. Amount payable to members — Sum pro- 
portional to amount contributed — Irrespective of 
fines or payments out.] — Re Printers & Trans- 
ferrers Amalgamated Trades 1’rotection 
S oriETY, No. 1142, ante, 

1145. Right to sue for distributive share.] — 

Osborne v. Amalgamated Society op Rah.way 
Servants, No. 972, ante, 

1146. Funds subscribed for illegal purpose — No 
right to proceed by originating summons under 
R. S. C., Ord. 55, r. 3.] — He Amalgamated Society 
OP Railway Servants, Addison v, Pilcher, No. 
1090, ante. 


Dissolution generally.] — See Sect. 4, sub-sect. 9, 
ante. 


Sub-sect. 5. — Booics and Accounts. 

See 1871 Act, ss. 14, 16, sched. I. 

1147. Books — Right to inspect — Employment of 
accountant.] — By 1871 Act, s. 14, sched. I, claused, 
the rules of a registered trade union must contain 

ro visions in respect of “ the inspection of the 
ooks & names of members of the trade union 
by every person having an interest in the funds 
of the trade union,” 

The rules of a registered trade union provided 
that its books & accounts & list of members should 
be “ open to the inspection of all the members 
thereof, & of all the persons having an interest in 
the funds, in accordance with the Trade Union 
Acts ” : — Held : members of the society were 
entitled to inspect the books & accounts by means 
of an accountant employed by them for the purpose, 
the accountant undertaking that the information 
obtained would only be used for informing his 
clients of the result of his inspection. — Norey v. 
Keep, [1909] 1 Ch. 561 ; 78 L. J. Ch. 334 ; 100 
L. T. 322 ; 25 T. L. K. 289. 

Annotations : — Expld. Dodd v. Amalgamated Marine 

Workers’ Union (1923). 129 L. T. 401. Apld. Dodd v. 

Amalgamated Marino Workers* Union, [1924] 1 Ch. 116. 

1148. — .]— In the action pltf. 

claimed {a) inspection of the accounts of deft, 
union ; (b) production of the books & accoimts to 
him & his accountant ; (c) damages ; {d) costs. 
The rules of the union provided that the books Ac 
accounts should be open to the inspection of any 
member at all reasonable times. Tj^e union had 
purported to expel pltf. from bis membership of 
the union, but the judge, on Feb. 23, 1923, made an 
order declaring that pltf. was not validly expelled. 
On an interlocucory motion by pltf. the same judge 
made an order that the union should produce to 
pltf. or his accountant their books & accounts for 
inspection, the accountant to undertake not to 
make use of any information so acquired except for 
communicating to pltf. the result of his inspection. 
On the interlocutory motion no agreement was 
come to to treat it as the trial of the action : — ■ 
Held: the proposition that, whatever be the 
circumstances of a case, every individual member 
of a trade union has a right by law to inspect the 
books by an accountant was a proposition which 
was not established by the decision in Norcy v. 
Keep, No. 1147, ante. — Dodd v. Amalgamated 
Marine Workers’ Union (1923), 93 L. J. Ch. 65 ; 
129 L. T. 401 ; 39 T. L. R. 379 ; 67 Sol. Jo. 480, 
C. A. 

114 . 9 , Onus of proof that employ- 

ment not bona fide.] — A member of a trade union 
who desires to exercise his statutory right of 
inspecting the books <fc accounts of the union under 
1871 Act, s. 14, sched. I, clause 6, may ” in proper 
cases ” employ an accountant to assist him. 

The onus of showing that in employing an 
accountant the member ^ not acting fide lies 
on the trade union resisting that inspection. 
Dodd v. Amalgamated Marine Workers’ 
Union, [1924] 1 Ch. 116 ; 93 L. J. Ch. 100 ; 129 
L. T. 819 ; 40 T. L. K. 44 ; 68 Sol. Jo. 117, G. A. 


Sub-sect. 6. — Offences. 

See 1871 Act, ss. 12, 19-22. 

1150. Right to take summary proceedings — 
Under Friendly Societies Act, 1855 (c. 63).] — ^A 
mutual society which, in addition to the rules for 
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Sect. 5. — Funds ; Suh-sect, 6. Sect, 6.] 

the bond fide mutual relief of sick m*^iiibers, & for 
otlier ordinary purposes of a friendly society, 
includes also rules for the encouragement, relief, 
& maintenance of men on strike, is not a friendly 
society within above Act, ss. 9, 44, first, because 
such last-mentioned purposes are not analogous 
to those of friendly societies properly so called ; 

secondly, because such purposes are those of a 
trade union, & are illegal as being in restraint of 
trade ; consequently, the summary jurisdiction 
given to the justices by above Act, s. 24, does not 
apply to cases of fraud or misappropriation of the 
funds of such a society on the part of any of its 
members. — Hornby v. Close (1867), L. K. 2 Q. B. 
163 ; 8 B. & S. 176 ; 36 L. J. M. C. 43 ; 16 L. T. 
663 ; 31 J. P. 148 ; 15 W. B. 336 ; 10 Cox, C. C. 
393. 

Annotahons : — Expld. R. v. Dodd (1868), 18 L. T. 89 ; R. v. 
Friendly Socs.* Regr. (1872). 41 L. J. Q. B. 366. Refd. 
Fairer v. aoeo (1869), L. K. 4 Q. B. 602 ; R, v. Stainer 
(1870), L. R. 1 C. C. R. 230 ; Mofful S.S. Co. v. McGregor, 
Gow (188^, 23 Q. B. D. 598 ; Swalne v. Wllaon (1889), 
24 Q, B. D. 252 ; Ruesell v. Amalgamated Soc. of Car- 

S enters & Joiners, [1912] A. C. 421 ; Pratt v. British 
Eedical Associi., [1919] 1 K. B. 244. Mentd. Cowan v. 
Milboum (1867), 16 L. T. 290. 

1161. .] — The decision in BortiJby v. 

Close^ No. 1150, ctnfe, that a trades union, part of 
whose funds are applied to the maintenance of 
strikes, is an illegal society, <fe, therefore, cannot 
maintain a complaint against an officer of such 
society for embezzlement of its funds, applies only 
to proceedings taken under Friendly Societies Act, 
1865 (c. 63), & does not extend to an indictment. 

Prisoner was indicted for forging a banker’s pass 
book, with intent to defraud. He was treasm*er 
to a trades union which was admitted to be within 
the decision in Hornby v. Close, No. 1160, ante. It 
was contended that such a society, having no legal 
existence, could possess no funds, <Si, therefore, 
could not be defrauded : — Held : the objection 
of illegality Wfis applicable only to the summary 
procec'dings bedore magistrates piovided by 
Friendly Hocieties Act, 1855 (c. 63) ; but did not 
extend to deprive the society of its remedv by in- 
dictment. — K. V. Dodd (1868), 18 L. T. 89‘, N. P. 

1152. Embezzlement.] — B. v. Dodd, No. 

1151, ante. 

1153. .] — S., an officer of a friendly 

society, some ot whose rules were in restraint of 
trade, embezzled their money: — Held: rules in 
restraint of trade are not criminal, although they 
may be void as being against public policy, & 
societies having such rules are entitled to the pro- 
tection of the criminal law for tlieir funds, &, 
consequently, S. might properly be convicted of 
embezzlement. — B. v. Stainer (1870), L. B. 1 
C. C. B. 230 ; 39 L. J. M. O. 54 ; 21 L. T. 758 ; 
34 J. P. 165 ; 18 W, B. 439 ; 11 Cox, C. C. 483, 
C. 0. B. 

Annotations: — Apld. R. v. Tankard, [1894] 1 Q. B. 548. 
Refd. Swalne v. Wilson (1889), 24 Q. B. I). 252. 

1154. Forgery.]— B. v. Dodd, No. 1151, ante. 

1155. Larceny.] — A treasurer of a trades 

union convicted of stealing moneys belonging to 
himself & the other members of the society. 
Larceny Act, 1868 (c. 116), does not merely 
affect the procedure in cases of larceny, so as 
to include acts committed before the day of its 
passing, July 31, 1868, but creates a new offence, 
& any act to come within its provisions must have 
been committed after that date. It is for the jury 
to say when a larceny or embezzlement took place. 
— B. V. Biaokburn (1868), 33 J. P. 66 ; 11 Cox, 
C. C. 157. 

1156. Offences within 1871 Act, s. 12— 

Whether Imprisonment ordered in default of pay- 


ment — Order drawn up as for civil debt.] — 

Summonses were issued against two officers of 
local branches of a certain trade union under the 
above sect., charging them with wilfully withhold- 
ing certain sums of money belonging to the union. 
Both defts. admitted the charges against them, As 
orders, headed “ Civil debt ’’ were made upon them 
for payment of the amounts due, or in default 
distress & sale. Both defts. defaulted, & applica- 
tion was then made for their committal to prison 
under the section. The magistrate refused the 
application on the ground that the sect, was 
modified by Summary Jurisdiction Act, 1879 (c. 49), 
s. 6, & that, the proceedings being civil & not 
criminal, in order to obtain committal a judgment 
summons must be issued & the prosecution must 
prove possession of means by defts. An order 
nisi was then obtained, addressed to the magis- 
trate & two defts., calling on them to show cause 
why the orders should not be removed & quashed 
on the ground that the moneys ordered to be paid 
were not civil debts : — Held : as the orders were 
regular on the face the rule must be discharged. — 
B. V. Truscott (1899), 81 L. T. 188 ; 16 T. L. B. 
405 ; 19 Cox, C. C. 379, D. C. 

1157. Absence of fraud.] — If an 

officer of a trade union wilfully withholds money 
of the trade union, he is not, in the absence of 
fraud, liable to the penalties imposed by above 
sect., but under above Act, s. 9, an action may be 
brought against him for the recovery of the money. 
—Madden v. Biiodes, [1906] 1 K. B. 534; 75 
L. .1. K. B. 329 : 91 L. T. 741 ; 70 J. P. 230 ; 
54 W. B. 373 ; 22 T. L. B. 356 ; 50 Sol. Jo. 326 ; 
21 Cox, C. C. 180, D. C. 

1168. Whether civil action lies — After conviction 
— Prosecution under 1871 Act, s. 12.j — The 

treasurer of a local branch of a trades union 
fraudulently misapplied c(‘rtain moneys belonging 
to his society, was summarily proceeded against 
& ordered to pay the amount claimed, &; by way of 
penalty. He made default in payment of the two 
sums k was sentenced to two months’ imprison- 
ment with hard labour. He was afterwards pro- 
ceeded against by the general secretary of the 
union in tlie county ct. for the amount originally 
claimed, but the county ct. judge nonsuited pltf. 
on the ground that he was not entitled to maintain 
the action. Pltf. moved to set aside the nonsuit ; 
— Held : on the motion to sot aside the nonsuit, 
as pltf. liad had recourse to the remedy provided 
by above sect., A- deft, had been punished, the 
punishment suffered by him operated as an ex- 
tinguishment of tlie debt. — Knight v, Whitmore 
(1885), 53 L. T. 233 ; 33 W. B. 907 ; 1 T. L. B. 
5.50, D. C. 

Annotations : — Apld. Vernon v. Watson, [1891] 1 Q. B. 400. 

Refd. Madden v. Rhodes (1900), 54 W. K. 373. 

1159. .] — United Builders’ 

Labourers Union v. Stevenson (1906), Times, 
Feb. 7. 

1160. Under 1871 Act, s. 9 — Wilfully 

withholding money without fraud.] — Madden v. 
Bhodes, No. 1157, ante. 


Sect. 6.— CRIMINAL OFFENCES ARISING OUT 
OF TRADE UNION OPERATIONS. 

.966 1875 Act ; 1906 Act, s. 2 ; 1927 Act. 

1161. Combination in restraint of trade— Not 
criminal.] — B. v. Stainer, No. 1163, ante. 


1102. .] — Swatne V. Wilson, No. 960, 

ante. 

1163. .] — ^Mogul 8.8. Co. v. Mc- 


Gregor, Gow & Co., No. 61, ante. 
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1164. .] — (1) An act lawful in itself 

is not converted by a malicious or bad motive into 
an unlawful act so as to make the doer of the act 
liable to a civil action. 

Besps. were shipwrights employed “ for the 
job ” on the repairs to the woodwork of a ship, 
but were liable to be discharged at any time. 
Some ironworkers who were employed on the 
iron work of the ship objected to resps. being 
employed, on the ground that resps. had previously 
worked at iron work on a ship for another the 
practice of shipwrights working on iron being 
resisted by the trade union of wliich the iron- 
workers were members. Applt., who was a 
delegate of the union, was sent for by the iron 
workers & informed that they intended to leave off 
working. Applt. informed the employers that 
unless resps. were discharged all the iron workers 
would be called out or knock off work, it was doubt- 
fid which expression was used ; that the em- 
ployers had no option ; that the iron men 
were doing their best to put an end to the practice 
of shipwrights doing ironwork, & that wherever 
resps. were employed the iron men would cease 
work. There was evidence that this was done to 


punish resps. for what they had done in the past. 
The employers, in fear of this threat being carried 
out which, as they knew, would have stopped their 
business, discharged resps. & refused to employ 
them again. In the ordinary course resps. 
employment would have continued. Kesps. 
having brought an action against applt., the jury 
found that he had maliciously induced tlie em- 
ployers to discharge resps. & not to engage them, A. 
gave resps. a verdict for damages : — Held : applt. 
had violated no legal right of resps., done no 
unlawful act, & used no unlawful m<*ans, in pro- 
curing resps.* dismissal ; his conduct was therefore 
not actionable however malicious or bad liis 
motive might be, Sc notwithstanding the verdict 
applt. was entitled to judgment. 

(2) I do not doubt that every one has a right to 
pursue his trade or employment without “ moles- 
tation ” or “ obstruction ’* if those terms aix* used 
to imply some act in itself wrongful. ... If it be 
intended to assert that an act not otherwise 
wrongful always becomes so if it interferes with 
another’s trade or employment, ... 1 say that suhe 
a proposition in my opinion has no solid founda- 
tion in reason to rest upon (Lord IIersciirli.). 


(3) Combination of different persons in pursuit 
of a legitimate trade object occurred in the case of 
The Mogul Steamship Co. v. McGregor^ Gowy 
Co.y No. .">1, antCy k, was there held to be law- 
ful. Combination for no such object but in pur- 
suit reaUy of a malicious purjiose to ruin or 
injure another would, I should say, be clearly 
iimawful (Lord Shand). — Aij:.en v. Flood, 
A- C- 1 ; 67 L. J. Q. B. 119 ; 77 L. T. 717 ; 
J. P. r>95 ; 46 W. R. 268 ; 14 T. L. R. 125 ; 

42 Sol. Jo. 149, II. L. ; revsg. S, C. sub nom. Flood 
V. Jackson, [1895] 2 Q. B. 21, C. A. 

<0 (1) Consd. Lyons r. WUkiiis, [1896] 
1 Ch. 811 ; ^eUo v, Worsley, [18981 1 Ch. 274 ; Huttlcy 
1 Q. B. 181. Apia. Taylor r. Cambrldgre 
(1898). 42 Sol. Jo. 832. Distd. Lyons 
^ Apld. Boots v. Gnindy 

n90?i'A ^ IhKd. Oulnn v. Leathern, 

Distd. Read r. l^Mendly Soo. of Opera- 
uro stonemasons of England, Ireland & Wales. [1902] 
Consd. GlbJan v. National AniaUfamated 
^ Defers Union of Great Britain Sc Ireland, [1903] 2 
South Wales Miners’ Federation v. 
w2d« 239. Consd. Conway r. 

(19??/ T* Apld. Santon v. Busnach 

(m3), 29 T. L. H. 214. CklUSd. Stott v. Gamble, [1916] 
1 R British Medical Assocn., [1919] 

Anlrt Valentine v, Hyde, [1919] 2 Ch. 129. 

Webi> 11920) 2 Ch. 189 ; Hodges v. 

bb, [1920] 2 Ch, 70. Conid* Wolstenholme v. Arlss, 


[1920] 2 Ch. 403. Apld. Ware & De FrovUle v. Motor 
Trade Assocn., [1921] 3 K. B. 40 ; White v. Riley, 
[1921] 1 Ch 1 ; Sorrell v. Smith, [1925] A. C. 700. 
Rold. Chamock v. Court (1899), 68 L. J. Ch. 550 ; 
Hubbuck V. Wilkinson, Hey wood & Clark, [1899] I 
Q. B. 86 ; Denaby & Cade by Main Collieries v. Yorkshire 
Miners’ Assocn. [1906] A. C. 384 ; National Plionograph 
Co. V. Edison Bell Consolidatoii Phonoirraph Co., [1908] 

1 Ch. 335 ; Hardie & Lane v. Chiltom, [1928] 2 K. B. 306. 
As to (3) Consd. Huttley v. Simmons, [1898] 1 Q. B. 181. 
Generally, Refd. Linaker v. Pilcher (1901), 70 L. J. K. B. 
396. Meutd. Briifg V. Thornton (1903), 73 L. J. Oh. 301 ; 
Wllford V. West JlidlnK of Yorkshire County Coimcil, 
[1908] 1 K. B. 685 ; Re Ainsworth, Finch r. Smith, [1915] 

2 Ch. 96. 

1165. .] — A.-G. OP Commonwealth 

OP Australia v. Adelaide 8.S. Co., Ltd., No. 
68, ante. 

1166. Combination maliciously to ruin or injure 
another.] — Allen v. P^lood, No. 1164, ante. 

1167. 1875 Act — Application of sect. 3 — Com- 
bination in furtherance of trade dispute— Whether 
indictable for conspiracy.] — (1) Abovo sect, 
rendered legal “ an agreement or combination by 
two or more persons to do or procure to be done 
any act in contemplation or furtherance of a 
trade dispute between employers & workmen,” 
& provided that it should not be indictable as a 
conspiracy ” if such act committed by one person 
would not be punishable as a crime.” Th(‘re it 
appears that strikes aie legalised by Act of 
Parliament, & that one pei'son would not b(‘ 
indictable for a crime by endeavouring to encour- 
age or bring about that which in itself is not 
illegal, namely, a strike. Therefore a combination 
of two or more i)ersons to do this would come 
exactly within the words of sect. 3 of tlie Act, 
would not, since tlxis Act of Parliament, be an 
offence against the law (Kay, L.J.). 

(2) A strike is an agreement between persons 
who are working for a particular employ(‘r not to 
continue working for him (Kay, L.J.). 

(3) Strikes & trade unions whicli were formerly 
considered illegal have now been legalised, at all 
events, so far as tlie doctrines as to restraint of 
trade are concerned, & a strike can be conducted 
up to a certcTin point with perfect legality (Linb- 
LEY, L.J.). — Lyons (J.) & Sons v. Wilkins, 
11896] 1 Ch. 811 ; 66 L. J. Ch. 601 ; 74 L. T. 36H ; 
(iO J. P, 325 ; 45 W. H. 19 ; 12 T. L. R. 278 ; 
40 Sol. Jo. 372, C. A. ; subsequent proceedlmfSy 
[1899J 1 Ch. 255, C. A. 

Annotations : — As to (1 ) Befd. Tafl VaJo Ily. v. Amoljiramated 
Soc. of Hy. Servants, [1901] 1 K. li. 170; Gozney v. 
Bristol, etc. Tiado & Provident Soc., [1909] 1 K. B. 901. 
As to (3) R5fd. Quinn v. Leathern, [1901] A. C. 495. 
Generally, Refd. C’hamoek v. Court, [1899] 2 Ch. 35 ; 
Ware (Sc De Frcviilo v. Motor Trade Assocn., [1921 3 
K. B. 40. 

1168. — .] — Quinn v. 

Leathem, No. 1179, post, 

1169. — — - .] — Vacher & Sons, 

Ltd. V . London Society of Compositors, No. 
1269, post. 

1170. Nothing to do with civil 

remedies.] — Quinn v. Leathem, No. 1179, post. 

Intimidation or injury .] — See Criminal 

Law, Vol. XA^, pp. 765, 766, Nos. 8210-8219. 

Persistently following.] — See Criminal 

Law, Vol. XV.. p. 767, Nos 8220-8221. 

Hiding or deprivation of property .] — See 

Criminal Law, Vol. XV., p. 707, No. 8222. 

Watching & besetting.] —.Ved? Criminal 
Law, Vol. XV., pp. 767, 768, Nos. 8223-8232. 

Form of indictment & conviction .] — See 

Criminal Law, Vol. XIV., p. 224, No. 2075 ; 
Vol. XV., p. 768, Nos. 8233-8236. 

Application to seamen.] — See Shipping, 

Vol. XLl., pp. 251, 252, Nos. 930-933. 

Jurisdiction of magistrates .] — See Magis- 
trates, Vol. XXXIII., p. 318, No. 332. 
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Sect. 7.— TORTS ARISING OUT OF TRADE 
UNION OPERATIONS. 

Sub-sect. 1. — Combination in pursuit of Trade 
Interest. 

1171. Whether acts tortious.] — Mogul S.S. Co. 
V. McGregor, Gow & Co., No. 61, ante. 

1172. .] — Allen v. Flood, No. 1164, ante. 

1173. Purpose effected without malice.] — 

One of the declared objects of reap, branch aesocn. 
was “ the maintenance of the honour & the 
interests of the medical profession.” Its arts, of 
asaocn. provided for the expulsion of a member by 
a resolution of its council if carried by throe- 
quai*ters of those present, & confirmed by a general 
meeting. By a rule of the branch assocn. existing 
when applt. became a member, “ when any 
member shall have been expelled he shall not be 
met in consultation or accorded professional 
recognition in any other form until it shall have 
been otherwise decided by the council.” A further 
rule provided that if any member should be 
declared by the council to have omitted to comply 
with any of its rules, he was not to bo met in 
consultation or recognised A resolution expelling 
applt. from membership was duly carried by the 
council confirmed by a general meeting, applt. 
being present, & licard in his defence, at both 
meetings ; the resolution was communicated in 
writing by the secretary to the other members. 
Applt. brought an action against resps. for damages 
alleging {inter alia) that resps. had conspired to 
induce medical practitioners, members of the 
assocn., to refuse to meet him or to accord him 
professional recognition ; & he contended that the 
rule set out above was in restraint of trade &; void : 
— Held : (1 ) the rule was not in restraint of trade, 
since its object was not to penalise an expelled 
member, but to promote the interest (fe objects 
of resps. ; (2) the council & the general meeting, 
when considering the resolution, were acting 
quasi-judicially, & the decisions arrived at, being 
supported by adequate evidence, could not be 
questioned without proof, of fundamental error 
in the procedure, or bias or malice in those present. 
— Thompson v. British Medical Assocn. (N. S. W. 
Branch), [1924] A. C. 764 ; 93 L. J. P. C. 203 ; 
131 L. T. 102 ; 40 T. L. K. 506 ; 63 Sol. Jo. 518, 
P. C, 

1174. Purpose not effected by illegal means.] 

— Sorrell v. Smith, No. 1183, post. 

Combination to procure termination or breach of 
contractual relationship.] — See Nos. 1190-1193, 
post. 

Combination to prevent parties entering into con- 
tractual relationship.] — See Nos. 1221-1223, post. 

Placing names on ** black lists ” or ** stop 
lists.*'] — See Sub-sect. 5, post. 

Effect of 1906 Act.] — See Sect. 8, post. 


Sub-sect. 2. — Combination to Injure 
Another in I'rade. 

1176. Whether acts tortious.] — By the common 
law, liberty of a man’s mind & will how he should 
bestow himself & his means, his talents, & his 
industry, is as much the subject of the law’s 
protection as is that of his body. Therefore, if 
two or more persons agreed to co-opej*ate against 
tliat liberty of thought & freedom of will they 
would be guilty of a conspiracy. — R. v. Druitt, 
Lawrence & Adamson (1867), 16 L. T. 855 : 10 
Cox, C. C. 692. 

Annotations : — Consd. Allen v. Flood, [1898] A. C. 1 ; Quinn 
V. Leathern, [1901] A. C. 495 ; Larkin v. Long, [1916] 
A. C. 814. Reid. Springhead Spinning Co. v. Riley (1868), 


L. R. 6 Eq. 561 ; Gill v, WlUlamaon (1869), 20 L. T. 712 : 

R. V. Shepherd (1869), 11 Cox, O. O. 32^ R. v. Pameli 
1881), 14 Cox, C. C, 608 ; Connor v, Kent, Gibson v. 
jawson, Curran v. Treleaven, [1891] 2 Q. B. 645 ; Mogul 

S. S. Co. V. McGregor Gow, ]l892] A. O. 26 ; Valentine v, 

Hyde, [1919] 2 Ch. 129 ; BorreU v. Smith, [1025] A. C. 

700. nenid. R. v. Orman & Barber (1880), 14 Cox, O. C. 

381. 

1176. .1 — ^A number of persons engaged in 

running omnibuses from one part of London to 
the other, agreed among themselves to ” nurse ” 
the vehicles of a rival independent proprietor, pltf. 
They accordingly ran one omnibus before & one 
behind each omnibus of pltf., & generally inter- 
fered with the carrying on of his business, thus 
driving him off the road : — Held : an action of 
conspiracy would lie. 

It is enough that defts. conspire to encourage 
acts to be done by others by connivance or sug- 
gestion. — G ill v. Williamson (1869), 20 L, T. 
712, N. P. 

1177. Malicious Intent.] — M ogul S.S. Co. 

V. McGregor, Gow & Co., No. 61, ante. 

1178. .] — Allen v. Flood, No. 1164, 

ante. 

1179. No justification or excuse.] — (1) A 

combination of two or more, without justification 
or excuse to injure a man in his trade by inducing 
his customers or servants to break their contracts 
with him or not to deal with him or continue in his 
employment is, if it results in damage to him, 
actionable. 

(2) The words ” trade dispute between 
employers workmen ” in Conspiracy <fc Pro- 
tection of Property Act, 1875 (c. 86), s. 3, do not 
include a dispute on trade union matters between 
workmen who are members of a trade union, & an 
employer of non-union workmen who refuses to 
employ members of a trade union. Semhle : the 
words are restricted to disputes between an 
employer & his own workmen. 

(8) A throat to call men out given by a trade 
union official to an employer of men belonging to 
the union & willing to work with him is a form of 
coercion, intimidation, molestation, or annoyance 
to them & to him very difficult to resist, &, to say 
the least, requiring justification (Lord Lindley). 

(4) Ck)nspiracy & Protection of Property Act, 
1875 (c. 86), s. 3, has nothing to do with civil 
remedies. 

Assuming that there was a trade dispute within 
the meaning of sect. 3 & that an indictment for 
conspiracy could not be sustained in a case like 
this, the difference between an indictment for a 
conspiracy & an action for damages occasioned by 
a conspiracy is very marked & is well known 
(Lord Lindley). 

(5) As to pltf.’s rights. He had the ordinary 
rights of a British subject. He was at liberty to 
earn his own living in his own way, provided 
lie did not violate some special law pro- 
hibiting him from so doing, & provided he did 
not infiingo the rights of other people. This 
liberty involved liberty to deal with other persons 
who were willing to deal with him. This liberty is 
a right recognised by law, its correlative is the 
general duty of every one not to prevent the free 
exercise of this libeAy, except so far as his own 
liberty of action may justify him in so doing 
(Lord Lindley). — Quinn v. Leathem, [1901] 
A. C. 495 ; 70 L. J. P. 0. 76 ; 85 L. T. 289 ; 66 
J. P. 708 ; 60 W. R. 139 ; 17 T. L. R. 749, H. L. 
Annotations : — As to (1) Coxud. Glblan v. National Amal- 

firamated Labourers’ Union of Great Britain 8c Xroland, 

[1903] 2 K. B. 600 1 National Phonograph Co. v. Edison 

Bell Consolidated Phonograph Co., (1908] 1 Ch. 335 ; 

Larkin V. Long, tl916LA. C. 814 ; Longt;. Smithson (1918), 

88 L. J. K. B. 223 : Valentine v. H^e. [19191 2 Ch. 120. 

Apld. Ware & Do l^vllle v. Motor Trade Assocn., [1921] 
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3 K. B. 40 : Jaeperson v. Dominion Tobacco Co., [1923] | 
A. C. 709. Distd. Reynolds v. Shippingr Federation, [1924] 

1 Ch. 28. £^ld. Sorrell v. Smith, [1925] A. O. 700. 

Refd. Read v. Friendly Soc. of Operative Stonemasons of 
Kngland, Ireland & Wales, [1902] 2 K. B. 732 ; South 
Wales Miners* Federation v. Glamorgan Coal Co., [1905] 
A. C. 239 ; Denaby & Cadoby Main Collieries v. Yorkshire 
Miners’ Assocn., [1906] A. C. 384 ; Conway v. Wade, 
11908 ] 2 K. B. 844 ; Said v. Butt, [1920] 3 K. B. 497 ; 
Brlmelow v. Casson, [1924] 1 Ch. 302 ; Hardio & Lane r. 
Chilton, [1028] 2 K. B. 306. As to (2) Refd. White v. 
Riley, [1921] 1 Ch. 1. As to (5) Consd. Valentino v. 
Hvdo, [1919] 2 Ch. 129. Generally, Consd. Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244. Refd. 
Bulcock V. St. Anne’s Master Builders’ Federation (1902), 
19 T. L. It. 27 ; Gaskoll v. Lancashire & Choshiro Miners’ 
Federation (1912), 66 Sol. Jo. 719 ; Santen v. Busnoch 
(1913), 29 T. L. R. 214 ; Vocher v. London Soc. of Com- 
positors. [1913] A. C. 107; Davies v. Thomas, [1920] 

2 Ch. 189 ; Hodges v. Webb, [1920] 2 Ch. 70 ; G. W. K. 
V. Dunlop Rubber Co. (1926), 42 T. L. H. 376. Mentd. 
West Ham Union v. L. C. C. (1902), 71 L. J. K. B. 299 ; K. 
V. Brallsford, [1905] 2 K. B. 730 ; In the Goods of Hall, 
Hall V. Knight & Baxter (1913), 109 L. T. 587 ; Re 
Ainsworth, Finch v. Smith, [1915] 2 Ch. 96 ; Croft v. 
Blay, [1919] 1 Ch. 277 : Wclldon v. Butterley Co., [1920] 

1 Ch. 130 ; Tinlino v. White Ooss Insce., [1921] 3 K. B. 
327. 

1180. — — Where damage resulting — Intentional 
employment of unlawful means — No actual malice 
proved.] — A single person or a body of persons 
commits an actionable wrong if he or they inflict 
actual pecuniary damage upon another by the 
intentional employment of unlawful means, such 
as threats of coercive action, to injure that person’s 
business, even though the unlawful means may not 
comprise any specific act which is per se actionable 
& actual malice is not proved. The element of 
conspiracy in a case of this kind is of importance 
only in considering the weight of the acts alleged 
& the extent of the damage resulting therefrom. — 
Pra'tt V. British Medical Assocn., [1919] 1 
K. B. 244 ; 88 L. J. K. B. 628 ; 120 L. T. 41 ; 35 
T. L. R. 14 ; 63 Sol, Jo. 84. 

Annotations : — Consd. Ware & Do Frovillo v. Motor I'rade 
Assocn., 11921] 3 K. B. 40. Refd. Valentine v. Hyde, 
11919] 2 Ch. 129 ; Davies v. Thomas, (192(n 1 Ch. 217 ; 
Hodges V. Webb, [1920] 2 Ch. 70 ; Said v. Butt, [1920] 

3 K. B. 497 ; Sorrell v. Smith, [1925] A. C. 700. Mentd. 
British Ry. Traffic & Electric Co. v. C. K. C. Co. & L. C. C., 
[1922] 2 K. B. 260. 

1181. Unlawful means not 

comprising any specific act actionable per se.J — 

Pratp V. British Medical Assocn., No 1180, ante, 

1182. .] — In 1922 pltfs. fitted out an 

expedition to salve cargo from the wreck of a 
Dutch steamship, which had sunk in 1916 in the 
North Sea in over 100 feet of water. Pltfs. worked 
at the scene of the wreck whenever the weather & 
tides permitted during the summer of 1922 & 
from Apr. to July, 1923. During that time they 
had succeeded in cutting a hole into No. 4 hold, 
had buoyed tlie wreck, & had extracted some 
portions of cargo of little value at a cost of over 
£40,000. In July, 1923, defts., British subjects 
& partners in a rival salvage co., arrived on the 
scene in a British registered ship, &, by sending 
do\yn their o^ divers & interfering with pltfs.’ 
diving operations, tried to secure possession of the 
wreck & cargo, & either prevent further work on 

ifr pltfs. or establish themselves with 

pltfs. in concurrent occupation : — Held : as defts.’ 
interference wa^ high-handed deliberate they 
would be restrained until further order from doing 
any acts at or near the wreck whereby pltfs. might 
be prevented or hindered in the carrying on of their 
salvage operations. 

follows from the findings I have stated is 
that defts. personally, or by their servants or 
agents, have trespassed upon pltfs.’ possession &> 


wilfully & wrongfully interrupted & molest-ed 
them in their lawful undertaking. Molestation 
such as that of which pltfs. complain is, in my 
opinion, actionable where it causes damage 
(Duke, P.). — The Tubantia, [1924] P. 78 ; 93 
L. J. P. 148 ; 131 L. T. 570 ; 40 T. L. R. 335 ; 16 
Asp. M. L. C. 346 ; 18 IJoyd, L. R. 158. 

1188. .] — (1) A combination of two 

or more persons for the purpose of injuring a man 
in his trade is unlawful &, if it results in damage to 
him, is actionable. If the real purpose of the 
combination is not to injure another, but to for- 
ward or defend the trade of those who enter into 
it, then no wrong is committed & no action will 
lie, although damage to another ensues provided 
that the purpose is not effected by illegal means. 

(2 ) A threat to effect a purpose which is in itself 
lawful gives no right of action to the person thereby 
injured. 

A trade union, of retail newsagents advocated the 
policy of limiting the number of retail newspaper 
shops in a given area, & enforced that policy by 
procuring its members to withdraw their custom 
from any wholesale newsagent who supplied 
newspapers to a retailer opening a new shop with- 
out its permission. Certain newcomers in a dis- 
trict having opened shops without the union’s 
permission & obtained supplies of newspapers from 
a wholesale newsagent R., pltf., who was a cus- 
tomer of R., at the request of the union, of which 
he was a member, withdrew his custom from R. 
& transferred it to another wliolesale newsagent W. 
Defts., a committee representing the proprietors 
of the newspapers, who took the view that the 
union’s policy was injurious to the interests of their 
trade, intervened at the request of R., &, in order 
to compel pltf. to return to R. as a customer, 
threatened to discontinue the supply of those 
newspapers which W. obtained directly from them, 
& also to discontinue the supply of newspapers to 
S., a wholesale newsagent who supplied W. with 
others of his newspapers, unless S. ceased to 
supply W. with newspapers so long as W. supplied 
pltf. Defts. acted as they did for the sole purpose 
of protecting tlieir trade, were not actuated by 
spite against pltf. or by any desire to injure him. 
In an action to restrain defts. from interfering 
with the right of pltf. to continue contractual 
relations with W. ; — Held : defts. had not com- 
mitted or threatened to commit any wrong against 
pltf. & the action failed. — Sorrell v. Smith, 
ri925J A. C. 700 ; 94 L. J. Ch. 347 ; 133 L. T. 370 ; 
41 T. L. R. 529 ; 69 Sol. Jo. 641, H. L. 

Annotation : — As Ui (1) Consd. Hardio & Lauo v. Chilton, 

[1928] 2 K. B. 306. 

Procuring termination or breach of contractual 
relationship .] — See Sub-sect. 3, post. 

Preventing parties entering into contractual 
relationship .] — See Sub-sect. 4, post. 

“ Black lists ” & “ Stop lists .'’] — See Sub-sect. 
5, post. 

Effect of 1906 Act .] — See Sect. 8, post. 


Sub-sect. 3. — Combination Procuring Termina- 
tion OR Breach of Contractual Relation- 
ship. 

A. In General, 

1184. Whether acts tortious.] — At the hearing 
of a complaint under Employers & Workmen 
Act, 1875 (c. 90), by the proprietors of a coal mine 


PART VII. SEC5T. 7, SUB-SECT. S.— A. 

1184 1. Wheiher acts tortious.} — Pltf. 
was engaged from hour to hour In 
J. — ^VOL. XLIII. 


discharging cargo from a Bhip. Ho 
could be discharged at any tlmo, but 
had a reasonable oxpootatlou of being 


continued in his employment until the 
“ job ” he was working on was com- 
pleted. Deft. W'lio was secretary of a 

I 
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Sect, 7. — Torts arising out of trade union opera^ 
iions : Sub-sect, 3, A.] 

against deft., one of their workmen, it appeared 
that the workmen were employed under contracts 
determinable on fourteen days’ notice, & subject 
to ceiiain regulations under which the employer 
might dismiss or suspend any workman for <^s- 
obedience to orders, &> the workmen, in descending 
or ascending the mine in “ cages,” were to obey the 
orders of the banksman. Part of the miners 
employed at the colliery, including deft., were 
members of a trade union. The unionists addressed 
a notice to complainants that, at the expiration 
of fourteen days, all non-unionists must descend & 
ascend the mine by themselves. On the morning 
of the day of which such notice expii’ed, certain 
workmen, of whom deft, was one, were at the pit 
mouth for the imrpose of going down by the 
” cage ” then in readiness for them. The first 
to enter the cage was a non-unionist, whereupon 
the other men, who were unionists, refused to go 
down with him. The non-unionist then went down 
alone, &, upon the next cage coming up a few 
seconds afterwards, the unionists offered to go 
down ; but the under-manager in charge refused 
to allow them to do so. This occurred on three 
successive days. The justices ordered deft, to 
pay substantial damages for wrongfully “ absent- 
ing ” liimself from complainants’ si'rviee, & dis- 
missed a counterclaim by him against tliem for 
having wiongfulJy refused to allow him tij follow 
his lawful employment : — Held : undei* the cir- 
cumstances, there had been such a breach of 
contract on the paH of deft, as entitled com- 
plainants to substantial, & not merely to nominal, 
damages, & the counterclaim could not be 
maintained. — PowES & Paktneius v. Press, 
[1894] 1 Q. B. 202 ; 03 L. J. Q. B. 105 ; 70 L. T. 
110 ; 58 J. P. 280 ; 42 W. H, 340 ; 10 T. L. H. 
65 ; 9 R. 302, C. A. ; affg. S. C. suh nom. Press v, 
Bowes 6:. Partners, I/ro. (1893), 02 L. J. M. C. 
145, 1>. i\ 

1185. Materiality of motive— Malice.] — 

Deffs. were members of a joint conmiitt(‘e of thr(‘e 
trade unions connected witJi the building trade' in 
Hull. A firm of biiildc'is there having refused to 
obey certain rules laid down by the unions with 
i*egard to buildiiig oxjeratious, the unions sought 
to compel them to do so, by preventing tlie supply 
of building materials to them. In pursuance of 
this object, tliey requested pltf. a master mason 
& builder in Hull, who supplied building materials 
to the firm, to cease to supply them witli sucli 
materials, but pltf. refused to do so. Thereupon, 
with the object of injuring pltf. in his business, in 
order to compel him to comply with such request, 
defts. induced persons who, to the knowledge of 
defts., had entered into contracts with pltf. for 
the supply of materials, to break their contracts, 
& not to enter into fui*ther contracts with pltf., 
by threatening that the workmen would be with- 
drawn from their employ. Pltf. sustained damage 


in consequence of such breaches of contract, & 
of the refusal of such persons to enter into contracts 
with him : — Held : an action was maintainable 
by pltf. against defts. for maliciously procuring 
such breaches of contract, &; also for maliciously 
conspiring together to injure him by preventing 
persons from entering into contracts with him. — 
Temperton V. Russell, [1893] 1 Q. B. 715 ; 62 
L. J. Q. B. 412 ; 09 L. T. 78 ; 57 J. P. 676 ; 41 
W. R. 665 ; 9 T. L. R. 893 ; 37 Sol. Jo. 423 ; 4 R. 
376, C. A. 

Annotations: — Apld. Lyons v. Wilkins, [18961 1 Ch. 811. 
Consd. Allen r. Flood, [1898] A. 0. 1. Folld. Quinn v. 
Leathern, [1901] A. C. 495. Consd. TafC Vale Ky. v. 
AinalBrainatod Soc. of Ky. Servants (1901), 50 W. K. 44 : 
National Phonograph Co. u. Edlson-Bell Conaolidatod 
Phonograph Co., [1908] 1 Ch. 3;i5. Dlstd. Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28. Refd. Wright v. 
Hennessey (1894), 11 T. L. 11. 14 ; Charnock v. Court 
(1899), 08 L. J. Ch. 550 ; Road v. Friendly Soc. of Opera- 
tive Stonemasons of England, Ireland & Wales, 11902) 
2 K. B. 732 ; Valentine v. Hvde, [1919] 2 Ch. 129 ; 
Ware & Do Freville v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell v. Smith, [1925] A. C. 700 

1186. .J — (1 ) Procuring a breach 

of contract is an actionable wrong unless there be 
justification for interfering with the legal right. 

Miners employed in collieries without giving 
notice to their employers in breach of their 
contracts abstained from working on certain days 
upon the direction or ord<*r of a federation of 
the miners giv<‘n by their executive council. 
The fed<'ration council acted lionestly without 
malice or ill will towards the employers & 
with the object only of keeping up the price of 
coal by which the wages w('re regulated : — Held : 
an action for damages lay by the employers against 
the federation ^ its officers, no justification for 
tJieir action being shown. 

(2) Malice in the sense of spite or ill will is not 
the gist of such an action as that, which pltfs, 
have instituted (Lord Macna(JHTon). — Houth 
Wales Miners’ Federation v. (Jj.amorgan Coal 
(’o., (1995] A. (’. 239; 74 L. .1. K. B. 525 ; 92 
L. T. 710 ; 53 W. K. 593 ; 21 T. J.. R. 44J, Jl. L. ; 

7iO)n. (iiLAlVlOlUiAN (V)AL Co. V. 

South Wai.eh Miners’ Fei>eration, [1903] 2 
IC. 13. 545, (\ A. 

Atinotations : —As io (1) Distd. Stott r. Ou!n]»]e, [1910] 2 
K. B. 501. Apld. Valentine v. Hyde. I191UJ 2 (’h. 129. 
Kefd. Giblan u. National Ainalgtunatod Labourers’ IJiiiou 
of Great Britain Ac Irelaiid, I19U3J 2 K. B. 600 ; Daviea r. 
Thomas, [1920] 1 Gh. 217 ; Ware & De Freville v. Motor 
Trade Assocn., 11921] 3 K. B. 40 ; Briinelovv r. C'asson, 
[1924] 1 Ch. 302. .Is to (2) RsfJ. Haul v. Butt, [1920] 
.3 K. B. 497. Generalli/, Refd. National Phonogruph Co. 
r. F.disoii-Boll Consolidated Phonograph Co., [190bJ 1 Ch. 
335 ; Larkin v. Long (1915). 84 L. J. P. C. 201 ; ITatt 
V. British Medical Assocn., [1919] 1 K. B. 24 4 ; Sorrell v. 
Smith, 11925] A. C. 700. 

1187. — .J- -In an action against 

applts. alleging tiiat they htid conspired to injure 
pltfs, in the conduct of their business, & that in 
pursuance of the conspiracy the union whom they 
represented caused pltfs.’ men to go out on strike, 
the judge in effect directed the jury that if the 
resolutions of the union calling out pltfs.’ men 
were the cause of the strike they were an action- 


trade imion, represented to pltf.'s 
employer that the employment of 
pltf. as aforesaid was a broach of a 
contract made by the employer with 
the union represented by deft. & 
warned him against further employing 
pltf. The employer, In consequence 
of this warning, did not further employ 
pltf. It was found os a fact that deft, 
was not actuated by any malice or 
desire to injure pltf. but acted in the 
Interests of his union & the employer : 
— Held : pltf. bad no cause of action. — 
Bond v. Moruis, [19123 V. L. R. 351. 
■— AUS. 

1184 ii. .1 — Graham v. Brick- 


layers & Masons’ Union (1908), 9 
W. L. R, 475.- CAN. 

1184 iii. .] — It la not an action- 

able wrong merely to Induce or persuade 
a person to do something which he may 
lawfully do or to refrain from doing 
something which he may lawfully 
refrain from doing, even If the result 
Is injury to another In his trade. — 
Hkinrioks V. Wiens (Sask.) (1915), 
30 W. L. R. 854 ; 8 W. W. R. 373 ; 
21 D. L. R. 68.— CAN. 

1184 iv. .3 — Neither an Individual 

nor a oorpn. can be guilty of conspiring 
with third parties or with his or its 
agent or employee to induce himself 


or itself to dismiss wrongfully another 
of his or Its employees. — Patterson v. 
Canadian Pacific Ry. Co., [1918] 1 
W. W. R. 40 ; 38 D. L. R. 183 ; 12 
Alta. L. R. 474.— CAN. 

1184 V. — —.1 — If A. informs B. that 
he will not deal with him imless he 
cease to deal with C., & C. thereby 
loses the custom of B., C, has no 
ag’.tion against A. although ho may, in 
fact, have suffered loss through his 
Interference. — Scottihh Co-opeirative 
Wholesale Society v. Glasgow 
Fleshers* Trade Defence Assocn. 
(1898), 35 So. L. R. 645 ; 6 S. L. T. 
203.— SCOT. 
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able wrong, without regard to the motive & with- 
out regaiS to the conspiracy alleged : — Held : 
this direction could not be supported & there 
must bo a new trial. — Jo8E v. Metallic Roofing 
Co. OF Canada, Ltd., [1908] A. C. 614 ; 78 L. J. 
P. C. 36 ; 90 L. T. 742 ; 24 T. L. R. 878, P. C. 

1188. Resulting damage.] — 

A combination between two or more persons to 
induce others not to employ a particular person 
nor to permit him to bo employed, even if the 
acts are maliciously done & with an intention 
to injure such person, is not actionable if no 
civil injury residts to him in consequence, for 
a conspiracy to do certain acts gives a right of 
action only where the acts agreed to be done, 
& in fact done, would, had they been done without 
preconcert, have involved a civil injury to the 
person against whom they were directed. — 
Hutpley V. SIJVIMONB, [1898] 1 Q. B. 181 ; 67 
L. J. Q. B. 213 ; 14 T. L. R. 160. 

Annotatimia ConsA . Quinn v . Leathern, [1901] A. C. 495. 

Refd. Pratt v. British Medical Absocn., [1919] 1 K. B. 244 ; 

Valentino v . Hyde, [1919] 2 Oh. 129 ; Horrell v . Bmlth, 

[1925] A. O. 700. 

1189. Act lawful.]— Allen r. 

Flood, No. 1164, mite. 

1190. Protection of trade Interest.] — 

Peto ?;. Apperley (1891), 35 Sol. Jo. 792. 

1191. - - .] — Thomar V. Amal- 

gamated Society op Carpenters Joiners 
(1902), Times^ Apr. 28. 

1192. .] — Bulcock V. St. Anne’s 

Master Builders Federation (1902), 19 T. L. R. 
27 : 47 Sol. Jo. 32. 

1193. .]• — Read v. Friendly 

Society^ of Operative Stonemasons op 
Kngiand, Ireland & Wales, No. 1204, post. 

1194. — Act In fulfilment of duty.] — 

(1) Pltf. was a theatrical manager. Defts. were 
members of a committee called the .Toint Pro- 
tection Committee, which was composed of repre- 
sentatives of five assorns. namely, the Assocn. 
of Touring Managers, the Vari(dy Artists’ Federa- 
tion, tli(‘ Actors’ Assocn., the Musicians’ Union, 6^ 
the National Assocn. of Theatrical Employees. 
The minimum wage for cliorus girls was fixed by 
the Actors’ Assocn. at £2 10.*?. per week. Pltf. 
paid his chorus girls £1 10s. per week. The eon- 
tracts were from week to week, provide<l for a 
week’s reliearsal without pay, for “ no play, no 
pay.” No tour was booked for any fixed iu*riod, 
or for any axjpreciable time ahead. One member 
of pltf.’s CO., a girl of eighteen, was living in 
immorality with another member of the co., who 
was a deformed dwarf. Pltf. knew that they 
were living together when he engaged them at a 
joint salary of £3 a week. The girl was induced 
to lead an immoral life because she did not earn 
enough money to live on. In the case of another 
member of the co., whose wages were £1 10s. a 
week, the evidence given showed that there were 


reasons for believing that she was resorting to 
immorality. There was no doubt that the 
members of the co. were leading a hand to mouth 
existence. Defts. desired in the interests of the 
theatrical calling & its members to stop such 
under payment & its evil consequences, &, as the 
only means of doing so, induced theatre proprietors 
not to allow pltf. the use of their theatres, either 
by breaking contracts ah*eady made or by refusing 
to enter into contracts : — Held : defts. were 
justified in theii* action, as they owed a duty to 
their calling & its members to take all necessary 
steps to comijel pltf. to pay his chorus girls a 
living wage, so that they should not be driven to 
supplement their earnings by misconduct for the 
purpose of gain. 

Semble : (2) the business of presenting histrionic 
performances to the i:>ublic for profit is a trade or 
industry in wliich actors are emjjloyed within 
1900 Act. (3) The Act would afford no defence to 
an action for damages for inducing a breach of a 
contract which was not a contract of employment, 
— Brimelow V. Carson, [1924] 1 Oh. 302 ; 93 
L. J. Ch. 250 ; 130 L. T. 725 ; 68 Sol. Jo. 275. 

1195. Absence of Justification.] — Quinn v. 

Leathem, No. 1179, ante. 

1196. .] — South Wales Miners’ 

Federation v. Glamorgan Coal Co., No. 1186, 
ante. 

1197. - - — .] ~ (1) Two workmen, members 
of a trade union, who had resxieclively entered into 
contracts with an employer to serve him for a 
term of years, broke their contracts before the 
passing of 1906 Act by striking, together with 
others in the same employ, <te continuing on strike, 
during the currency of the periods for which they 
had resxxM'tively contracted to serve. The trade 
union liad originally sanctioned the strike in 
ignorance of the existence of the before-mentioned 
contracts, but subsequently gave the workmen 
strike pay, after they became aw’are of those con- 
tracts, in order to keep the workmen out on strike : 
— Held : the trade union, by procuring a con- 
tinuing breach of contract by the workmen, had 
rendered themselves liable in damages to the 
employer. 

(2) Where an agreement was made between a 
trade union & a federation of employers for 11) e 
reference of disputes between employers 
cnijiloyed to arbn. At a disi^ute had arisen between 
a particular employer, a member of the employers’ 
federation, & his w'orkmen : — Held : a bond fide 
belief on the part of the union that the employers 
were intending to evade a settlement of the dispute 
in accordance with the agreement, or even an 
actual intention on the part of the employers so to 
do, did not constitute a cause or excuse 
which would justify the trade union in procuring 
the breach by workmen of their contracts of service 
with the before-mentioned employer. 


1190 i. Materiality of motive— 

Protection of trade interest .] — GiBBiNf 
V. Metcalfe (1905), 15 Man. L. R 

308.U/J?; ^ 


1190 U. .]_It Is I 

aeienco to an Ekctlon for persuading 
servant to break his contract wlthn 
master, that the persuader acted j 
good faith in pnrsnance of the pn 
vifuons of the constitution of a trad 
union of which the servant & tl 
pereuMer were both members, & tht 
he had no ill will towards the master. - 
Brauoh V. Roth (1904), 6 O. W. 1 
345 ; 10 O. L. R. 284.~CAN. 

^ 1190 iii. .]_R. , 

Bkckktt (1910), 16 O. W. R. 449 : 2 
O. L. R. 401 ; 1 O. W. N. 167.— CAN 


1190iv. .]— Aooiiihl- 

nation of two or mote persons without 
Justification to injure any workman 
by inducing employers not to employ 
him is (apart from any question of 
maUce), if it results in damage to him, 
aotlonahle. This wrongful inter- 
ference with the freedom of disposal 
of labour may be negatived by showing 
Justification therefor arising from the 
right of duo maintenance of the equal 
civil rights of the persons interfering. — 
Sleutkr V. ScoTi’ (1915), 8 W. W. R, 
714 ; 21 B. C. R. 155.— CAN. 

1190 V. .] — A retail 

milk dealer held entitled to a perpetual 
Injunction restraining a co-operative 
assocn. of milk pieducers from Inter- 
fering with contracts which pltf. had 
entered into for the supply of milk, 


although at the time the action was 
begun such interference was merely 
threatened, with the object of forcing 
pltf. to contract with the association, 
& it was acting under the belief that 
the stop it was seeking to compel pltf. 
to take w'ould bo beneficial to all milk 
dealers & milk producers contracting 
with it.— STEEVE8 Dairy, Ltd. v. Twin 
City Co-opkrativk Milk Producers 
Assocn., [1926] 1 D. L. R. 130; 
[1926] 1 W. W. R. 25 ; 36 B. C. R. 
286.— CAN. 


1190 Vi. .]— Gold- 
finch & Co. r. Ranqiitjei Sawmillers 
C o-opEKAiTVE Assocn., Ltd. (1914), 33 
N. Z. L. R. 666.— N.Z. 

a. Whether act criminal .] — Young 
& Rees t>. Quaine, Pease v. Quaine 
(1910), 10 C. L. R. 110,— AUS. 
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Sect, 7. — Torts arising out of trade union opera- 
t ions : Si/h-sect. 3, A. & B.; sub-sect, 4.] 

(3) It was arji^ued that, having regard to the 
constitution of the union as established by its 
rules, which appear in the rules of 1904, the union, 
the central body, stood to the branch in the 
relation of principal & agent, or that the branch 
was a constituent part of one central body, that 
is to say the union, that is deft, assocn., so that the 
action & knowledge of the branch would be the 
action & knowledge of the central body. I am of 
opinion that this contention cannot be justified. 
. . . The House of Lords in Denaby <£? Cadehy 
Main Collieries, Ltd. v. Yorkshire Miners" Assocn., 
No. 094, ante, held that the branch officials were 
not as such officers or agents of the central body, 
but in my judgment the decision in the House of 
Ixirds in no way exonerates the central body from 
responsibility, if a central body in fact orders or 
authorises the branch officials wrongfully to 
withdraw men from their employment. . . . 

But I have to consider in the present case 
whether the fact that the branch was asking 
the union to sanction the strike makes the union 
& the branch stand either in the relation of 
principal & agent, or in such relation that the duty 
to communicate would justify the imputation of 
the knowledge of the branch as the knowledge of 
deft, assocn. I have grave doubts as to this. 
It is quite clear that the relation is not that of 
principal & agent (Vaughan Williams, L.J.). 

(4) The case against D. [the local trade union 
official] depends on liis knowledge of tlie scagliola 
contracts. He says tliat he did not know of these 
contracts, & the Lord Chief Justice has found that 
until Jan. 17 he did not know (Vaughan Williams, 
L.J.). — Smithies v. National Assocn. of Oj’era- 
TiVE Plasterers, [1909] 1 K. H. 310 ; 78 L. .T. 
K. B. 259 ; 100 L. T. 172 ; 25 T. L. K. 205, C. A. 
AnnoUiiioiia : — As to (1) Be!d. Long v. Smithson (1918), 
88 Ij. J. K. IL 223. Generally, Reid. Gozney r. Bristol, 
etc. Trade & Provident Sue., 11909] 1 K. H. 901 ; l»ratt 
V. British Medical Assocn., [1919] 1 K. B. 214. Mentd. 
Boadlingr. Cloll (1922), 39 T. L. H. 128 ; liowling^r. Gamp 
(1922), 128 L. T. 342 ; Brookes r. Brown (1922), 39 
T. L. JL 3 ; Ilcnshall v. Porter, [1923] 2 K. B, 193. 

1198. Procuring continuing breach of con- 

tract.] — Smithies v. National Assoc’N. of 
Operative Plasterers, No. 1197, ante. 

Effect of 1906 Act .] — See Sub-scct. 8, post. 

• B. Legality of Means Employed, 

1199. Whether acts tortious — Intimidation, 
violence or molestation.] — M ogul S.S. Co. v. 

McGregor, Gow & Co., No. 51, ante. 


1200. .] — An assocn. of traders in a 

particular district were bound by a rule which 
provided that “on an employee leaving an 
employer, who is a member of the assocn., the 
employer shall, if so desirous, report same to the 
secretary, who shall advise all the members, & 
no other member of the assocn. shall employ 
or supply him for twelve months.’^ Pltf., a 
traveller, left the employment of W., the secretary 
of the assocn., & entered the service of H., another 
member, to whom he transferred customers whom 
he had secured for W. W. called a meeting of the 
assocn. reported the matter. At the meeting 
H. was persuaded by W. & other members to give 
pltf. notice to terminate his employment. His 
dismissal was not obtained by any illegal means, 
i.e., coercion, intimidation, tlircats or undue 
influence. In an action by pltf. against W. & 
the other officials of the assocn. for damages <te 
an injunction to restrain them from interfering 
with him in his calling : — Held : pltf. had no 
cause of action against defts. — Davies v. Thomas, 
[1920] 2 Ch. 189 ; 89 L. J. Ch. 338 ; 123 L. T. 
4,56 ; 84 J. P. 201 ; 36 T. L. R. 571 ; 64 Sol. Jo. 
529, C. A. 

Amtotaiions .‘—"Retd. Hodges v. Webb, [1920] 2 Ch. 70. 

Mentd. Said v. Butt, [1920] 3 K. B. 497. 

1201. Threat — To call strike.] — Mogul 

S.S. Co. V. McGregor, Gow Co., No. 51, 
ante. 

1202. .] — Allen v. Flood, No. 

1164, ante. 

1203. — .] — Quinn v. Leathem, 

No. 1179, ante. 

1204. .] — By an indenture of 

apprenticeship a firm of stone masons contracted 
to teach pltf., who was twenty -flve years of age, 
the trade of a mason. By becoming parties to the 
rules of deft, trade union tlie Arm had contracted 
not to take apprentices over sixteen years of age. 
In order to compel the firm to comply with this 
latter contract defts. threatened to withdraw 
the workmen employed by the firm if pltf. was 
taught the trade of a mason ; in consequence of 
this the firm broke tlieir contract with pltf, : — 
Held : pltf. was entitled to maintain an action 
against defts., for dedts. had knowingly & for their 
own ends procured the commission of an actionable 
wrong, <fc had procui*ed it by the use of illegal 
means, & it was immaterial that they seemed to 
have acted in good faith & in the best interests of 
their society. — Read v. Friendly Society of 
Operative Stonemasons of England, Irei.and 
& Walics, [1902] 2 K. B. 732 ; 71 L. J. K. B. 994 ; 
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11991. W hether acts tortions — Intimi - 
datiim, violence or molcMation.] — R. v. 
M'Cartiiy, [1903] 2 I. R. 140.— IR. 

1199 ii. .] — Aqnew V. 

Munro (1891), 18 R. (CL. of Scss.) 
(J.) 22.— SCOT. 

1199 iii. — ■.] — Maokinlay v. 

Hakt (1897), 25 R. (Ct, of Sobs.) (J.) 7; 
35 Sc. L. R. 32 ; 5 S. L. T. 162.— SCOT. 

1201 1. Threat — To call strike .] — 

A combination of persons, with intent 
to coerce their employer, by means of 
a threat, into dismissing from his 
employment or refusing to employ, 
another person, is actionable at the 
suit of that person, whore the throat 
used is that of an unlawful strike. — 
Maktkll V. Victorian Coal Minkhs’ 
Assocn. (1903), 29 V. L. R. 475. — AUS. 

1201 ii. .] — Brisbanb 

Shipwrioiits Provident Union v. 
Heooie (1906), 3 C. L. R. 686.— AUS. 

1201 iii. — Pltf. had 

at one time been a member of deft, 
union. His subscriptions having fallen 


into arrears defts. B. & V. were 
instructed by the union to wait upon 
pltf. & endeavour to induce him to 
pay the arrears. They did so, but 
pltf. refused to pay. Thereupon B. 
& V. professing to act on behalf of tho 
union, but without any express autho- 
rity, threatened pltf.’s employee that 
those of pltf.’s fcfllow employees who 
were members of the union would 
strike unless pltf. was dismissed. Tho 
employer thereupon dismissed pltf. ; — 
Held : the threat to cause a strike was 
within tho class of acts which defts. 
B. & V., were authorised to do, & being 
made for tho benefit of the union, the 
union was liable. — ^Nolan v. South 
Austraijan Laroubbrs Union, 11910] 
S. A. L. R. 85.— AUS. 

1201 iv. Blaok- 

MORE V. Gas Employees* Union 

(1916), 16 8. R. N. S. W. 323 ; 33 

N. S. W. W. N. 129.— AUS. 

1201 V. .] — SOUTHAN 

V. Grounds (1916), 16 8. R. N. 8. W. 
274 ; 33 N. S. W. W. N. 114.— AUS. 


1201 Vi. ,] — Austra- 

iJAN Commonwealth Siiippino Board 
V. Federated Seamen’s Union of 
Australasia (1925), 35 C. L. R. 462 ; 
31 Argus h. R. 97.— AUS. 


1201 vii. .]— Damages 

arc recoverable against a trade union 
He tho members thereof in an action 
l‘y employers of workmen when, by 
moans of throats, abusive language, & 
a system of espionage, tho workmen 
are induced to break Ihelr contracts of 


employment with tho employers, & 
other workmen are prevented from 
entering into the omploymont in their 
stead. — Kruo Furniture Co. v. Ber- 
lin Union op Amalgamated Wood- 
workers (1903), 2.1 C. L. T. 170 ; 5 
O. L. R. 463 ; 2 O. W. R. 282.— CAN. 


1201 viii. .]— COUP^ 

& Sons v. Maoparlane (1879), 6 It. (Ct. 
of Sobs.) 683.— SOOT. 


1201 lx. .1 — Russell 

& Co. V. United Society of Boiler- 
makers & Iron & Steel Shipbuilders 
(1907), 16 S. L. T. 118.— SOOT. 
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87 h. T. 403 ; 61 W. R. 116 ; 10 T. L. R. 20 ; 47 
Sol. Jo. 29, C. A. 

Annotations : — Apld. South Wales Miners* Federation v. 

Glamorgan Cow Co., [1905] A. C. 239, Consd. Smithies 

V. National Assocn. of Operative Plasterers, [1909] 1 

K. B. 310. Apld. Larkin r. Long, [1915] A. C. 814. 

Reid. Bulcock t\ St. Anne’s Master Builders’ Federation 

(1902). 19 T. L. R. 27 ; Pratt v. British Modioal Assocn., 

[1919] 1 K, B. 244. 

»1205. .] — Wheatley v. Padon 

(1904), 48 Sol. Jo. 459, D. C. 

1206. .] — Gaskell V. Lan- 

cashire Cheshire Miners’ Federation, No. 
1248, post. 

1207. - - .] — ScRurroN, Ltd. v. 

Lewis (1913), Times, Jan. 10, C. A. 

1208. .J — Pltf., a cigar maker in 

the employment of a co., sued defts., who were in 
the same employment, for damages & an injunc- 
tion to restrain them from inducing her employers 
to cease to employ her. Pltf. was a member of 
the Independent Cigar Makers’ Union. Deft. B. 
& the other employees were members of the Cigar 
Makers’ Mutual Assocn. When pltf. entered into 
the employment B. asked her if she belonged to 
the assocn. She replied tliat she did not. B. 
said, “ You’ll have to join next week or we won’t 
work with you.” A week later pltf. was asked 
if she had joined, & on her answering in the nega- 
tive B. said, ‘‘You can’t work here.” Pltf. 
replied. ‘‘ You can’t sack me. Mr. Phineas 
Phillips took me on ; he alone can sack me.” B. 
thereupon said, ” Then we’ll strike.” Defts. then 
went to Mr. Phineas Phillips, who thereafter said 
to pltf., “ M^^ workpeople refuse to work with you, 
& will go on strike if you don’t join ; you’ll have 
to go.” Mr, Phineas Phillips at the trial stated 
that B. said that pltf. had refused to join their 
union & that their union instructed them that if 
she stayed they would not stay there. He said 
that he felt compelled to discharge her, as he did 
not care to see his employees go out. The county 
ct. judge held that there was no evid(*nce of a 
threat to go to the jury & non-suited pltf. : — Held : 
the county ct. judge was right in so holding. 

It was not suggested that defts. had done any- 
tliing illegal in giving the notice deti'rmining the 
contract. ... It was simply a warning given by 
defts. to their employer without any violence or 
anger of their resolution to leave Ids employ 
(Vaughan Williams, I^.J.). — Santen v. Busnach 
(1913), 29 T. L. K. 214 ; 57 Sol. Jo. 226, C. A. ; 
revsq, S. C. sub nom. Sanken v. Busnach (1912), 
28 T. L. R. 516, D. C. 

Annotations: — Distd. Valentino v. Hyde, [1919] 2 Ch. 129. 

Consd. Hodges V. Webb, [1920] 2 Cb. 70. Refd. Pratt v. 

British Medical Assocn., [1919] 1 K. B. 244. 

‘1209. .] — Hodges v. Webb, 

No. 1240, post, 

1210. .] — White r. Riley, No. 

1242, post. 

1211. — To do lawful act.] —Hodges v, 

Webb, No. 1240, ante, 

1212. ,] — Inducement not to 

continue an employment is illegal only if it is 
exercised by Illegal means. 

A branch of a musicians’ trade union having 
expelled pltf. from the union passed a resolution 
of Feb. 2, 1919, that as pltf. was now a non- 
member of the union the members of the branch 
would not, after Mar. 3, 1919, play with him, & 
any member so doing would be treated as a non- 
member. On Feb. 7, 1919, the passing of this 


resolution was notified by the secretary of the 
branch to the manager & also to the musical 
director of the cinema where pltf. was employed. 
The enforcement of this resolution was suspended 
during correspondence & further meetings, & 
ultimately, on Apr. 21, 1919, the secretary of the 
branch wrote to inform pltf.’s employer that the 
resolution of Feb. 2 would be acted upon, where- 
upon pltf., who had on Feb. 15, 1919, received from 
his employer a fortnight’s notice of dismissal, was 
instantly dismissed. In an action by pltf. against 
the secretary & members of the branch committee 
alleging threats & coercion by them & asking for 
an injunction to restrain them from individually 
or collectively interfering with Ins right to dispose 
of his labour as he would : — Held : the simple 
notification to the employer of an intention to do 
a lawful act, or lawful acts, whether on behalf 
of an individual or of a number of persons, could 
not properly be described as the use of illegal 
means against the person employed, & the action 
failed. — Wolstenhol^u^ v. ARibS, [1920] 2 Ch. 
403 ; 89 L. J. Ch. 395 ; 123 L. T. 741 ; 64 Sol. Jo. 
585 ; 84 J. P. Jo. 266. 

1213. — .] — Davies r. Thomas, No. 1200, 

ante. 

1214. Coercion or undue influence.] — 

Davies v. Thomas, No. 1200, ante. 

Effect of 1906 Act.] — See Sect. 8, post. 


Sub-sect. 4. — Combination to I^event Parties 

Entering into Contractual RELATioNsuri*. 

1215. Whether acts tortious — Tending to de- 
struction or deterioration of property.] — Defts. wIjo 
wore officers of a trades union, gave notice to work- 
men, by means of placards & advertisements, that 
they were not to hire themselves to pltfs. pending 
a dispute between the union & i^ltfs. The bill 
prayed an injunction to restrain the issuing of 
the placards & advertisements, alleging that by 
means thereof defts. had, in fact, intimidated 
& prevented workmen from hiring themselves to 
pllfs., & that pltfs. were thereby prevented from 
continuing then* business, & the value of their 
j)roperty was seriously injured & materially 
diminished : — Held : the acts of defts. as alleged 
by the bill, amount/od to crime, & ct. would 
interfere by injunction to restrain such acts, 
inasmuch as tlioy also tended to the destruction or 
deterioration of property. — Springhead Spinning 
Co. V, Riley (1868), L. R. 6 Eq. 551 ; 37 L. J. Ch. 
889 ; 19 L. T. 64 ; 32 J. P. 531 ; 16 W. R. 1138. 
Annotations : —Overd, Prudential Assoe. v. Knott (1875), 

10 Ch. App. 142. Refd. Tliorley’e Cattle Food Co. r. 

Maflsan (1877), tt Ch. D. 582 ; Temperton v. Russell, 

[18931 1 Q. B. 435. Mentd. Dixon v. Holden (1869), L. R. 

7 Eq. 488 ; Miilkcrn tJ. Ward (1872), L. R. 13 Eq. 619 ; 

Dockrell V. Dougall (1898), 78 L, T. 840. 

Jurisdiction of court as to injunction where acts 
tends to destruction of property.] —See Injunction, 
Vol. XXVIII., p. 476, Nos. 813-816. 

1216. Mere inducement not to serve 

another.] — McElrea v . United Society of 
Drillers (1905), Times, Feb. 17, C. A. 

1217. Materiality of motive.] — By their 

statement of claim pltfs. alleged that defts. com- 
bined with others to prevent tiiem carrying on 
their trade, by inducing third persons not to deal 
with them '.—Held : (1) this did not violate any 
right of pltfs., & therefore tlie statement of claim 
disclosed no cause of action. 


1218 1. .] — Chaplin v. fluence.] — Graham r. Knott (1908), 14 N.Z. 

Young (1911), 31 N. Z. L. K. 214.— B. C. R. 97.— CAN. 1214lii. .]— Miller r. Col- 

«•*. 1214ii. .1 — Bianchk r. Mo- I.ETT, Smith v. Collett (1913), 32 

1214 i. Coercion or undue in- Ginley U912), 31 N. Z. L. R. 807, — N. Z. L. R. 994. — N.Z. 
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Sect. 7. — Torts arising out of trade union opera- 
tions : Sub-sects, 4 5.] 

(2) The intention is immaterial if the acts them- 
selves arc not wrongful & merely to say they are 
unlawful does not make them so (Bigham, J.). 

(3) Given the confederacy, the motive & pur- 
pose make all the difference (Phillimore, J.)* — 
Boots v. Grundy (1900), 82 L. T. 709 ; 48 W. B. 

038 ; 10 T. L. B. 457 ; 44 Sol. Jo. 652, D. C. 

1218. Malice.J — Temperton v. 

Bussell, No. 1185, ante. 

1219. Onus of proof.] — 

McElrea V. United Society of Drillers (1905), 
Times, Feb. 17, C. A. 

1220. Promotion of trade Interest.] — 

ITatle V. Lillingstone (1891), 35 Sol. .To. 792. 

1221. .] — Workman k> Army & 

Navy Auxiliary Go-operative Supply, Ltd. v. 
London A: Lancashire Fire Insurance Co. 
(1903), 19 T. L. B. 300 ; 47 Sol. Jo. 405. 

AnmtafioiL : — Mentd. Jordy v. Vanderpiunp (1920), G4 Sol. 

Jo. 324. 

1222. — — .] — Denary Cadeby 

lyiAIN t'OLLTEHlES, liTI). V. YORKSHIRE MiNEES’ 

Assocn., No. 994, ante. 

1223. .] — A federation compris- 

ing nearly all the shipowners of this country 
entered into an agreement with N. trade union that 
tlie members of the federation should employ on 
their ships as seamen & firemen persons belonging 
to that union. In pursuance of this agreement the 
N. union issued a special card to each of its 
members, ^ tlie shipowners instructed their ships’ 
officers to employ no one who did not possess this 
card. The object of the agreement was to secure 
a supply of men who submitted to the decisions 
of the National Maritime Board, a body formed to 
establish “ a single source of supply of sailors & 
firemen controlled by employers & employed.” 
The agreement was entered into by reason of the 
formation of a rival trade union called the A. union, 
which refused to join the National Maritime Board 
or be bound by its decisions as to rates of pay, 
terms of employment, etc. Pltf. belonged to the 
A. union & failed to obtain the employment on a 
ship as gi’easer because he had not the necessary 
card & refused to join the N. union so as to procure 
one ; — Held : as the agi*eement was entered into 
not from a malicious desire to inflict loss on an 
individual or class of individuals, but from a desire 
to advance the business interests of employers & 
employed alike by maintaining the advantages of 
collective bargaining & control, it was not unlawful, 
& no action for conspiracy was maintainable by 
pltf. — Beynoldh V. Shipping Federation. Ltd., 
11924] 1 Gh. 28 ; 93 I.. J. Ch. 70 ; 130 L. T. 341 ; 

39 T. L. B. 710 ; 08 Sol. Jo. 01. 

Annotation : — Kefd. Sorrell v. Smith, [1925] A. G. 700. 

1224. .] — Sorrell v. Smith, No. 

1183, ante. 

1225. - — Acts without justification — Resulting 
in damage.]— Q uinn v. Leathem, No. 1179, ante, 

1226. — — ,] — (1) Two or more 

ersons, such as the officci's of a trade union, w'ho, 
y virtue of Iheii’ position, have special power to 

carry out tlicir design, are not justified in combining 
to prevent, & in fact preventing, a workman who 
is or has been a member of the union from obtain- 
ing any employment in his trade or calling, to his 
injury, merely with the object of enforcing pay- 
ment of a debt due from him to the union. Not 


only are such persons themselves liable to the 
workman for the injury so caused by them, but the 
union is also itself liable for the wron^ul acts 
committed by them as its agents. 

(2) A combination of two or more persons, 
without justification, to injure any workman by 
inducing employers not to employ him or continue 
to employ him, is, if it results in damage to him, 
actionable. What is a justification must depend 
upon the circumstances of the particular case. 

(3) Even if a single individual who, by virtue 
of his position or influence, has power to carry out 
his design, sets himself to the task of preventing, 
& succeeds in preventing, a man from obtaining 
or holding employment in his calling, to his injury, 
by reason of threats to or special influence upon 
the man’s employers, or would be employers & 
the design was to carry out some spite against the 
man, or had for its object the compelling him to 
pay a debt, or any similai’ object not justifying the 
acts against the man, tlien that individual is liable 
to the man for the damage consequently suffered. 
— Giblan V. National AMAiiGAMATED Labourers’ 
Union of Great Britain & Ireland, 11903] 
2 K. B. 000 ; 72 L. J. K. B. 907 ; 89 L. T. 380 ; 
19 T. L. B. 708, G. A. 

Annotations : — As to (1) Reid. Airoy v. Wci^hill (190.5), 49 

Sol. Jo. 279 ; Maloolni, Hrimkor v. Waterhouse (1908), 

24 T. L. 11. 8.54 ; Valentine v. Uydo, 119191 2 Gh. 129 ; 

Sorrell t\ Smith, 11926] A. G. 700. As to (2) Distd. Davies 

V. Thomas, [1920] 1 Ch. 217. As to (3) Consd. Conway r. 

Wade, 11908] 2 K. B. 814. Dbtd. Ware De Freville r. 

Motor Trade Assocn., [1921] 3 K. B. 40. Befd. l*ratt v. 

Britibli Medical Assocn., [1919] 1 K. B. 244 ; Hodges v. 

Webb, 115)20] 2 Ch. 70. Gciurally, Refd. White v. lUloy, 

11921] 1 Ch. 1. 

1227. — — Acts to enforce recovery of debt to 
union — Liability of union 6c individual members 
thereof.] — Giblan v. National Amalgamatei> 
Labourers’ Union of Great Brita[n & Ireland, 
No. 1226, ante. 


Sub-sect. 5. — “Stop Lists” and “Blacklists.” 

1228. Whether act tortious — Protection of trade 
interest.] — Jenkinson v. Nield (1892), 8 T. L. B. 
540, D. G. 

AnTiotaiion^ : — CODSd. Flood v. Jackson, [1895] 2 Q. B. 21. 
Distd. Trollope London Building Trades Federation 
(1895), 72 L. T. 342. 

1229. ,] — In consequence of a dispute 

with reference to an alleged preferential employ- 
ment of non-union men by a building iirm, a trade 
union published a poster headed “ Trollope’s 
Black liist,” containing the names of non-union 
men employed by the firm. Upon motion for an 
interlocutory injunction to restrain the i)ublication, 
it was decided by the judge that the publication 
was a purely malicious act within the lines laid down 
by Lord Field in Mogul Steamship Co. v. Mac- 
Gregor, No. 51, ante, A that therefore an inter- 
locutory injunction must be granted : — Held : 
a prima facie case had been established that defts. 
were doing more than was in fact necessary for 
their own protection ; & therefore the order for 
an interlocutory injunction ought not to be inter- 
fered with. — Trolloi>e & Sons v. London Build- 
ing Trades Federation (1895), 72 L. T. 342 ; 
11 T. L. B. 280, C. A. ; subsequent qyroceedings 
(1896). 12 T. L. B. 373. 

Annotations : — Apld. Newton v. Amalgamated Musician’s 
Union (1896), 40 Sol. Jo. 716. Refd. Lyons v. Wilkins, 
11896] 1 Ch. 811 ; Tall Vale By. v. Amalgamated Soo. of 
Ily. Servants, [1901] A. C. 426 ; Pratt v. British Medical 
Assocn. (1918), 120 L. T. 41. 
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1228 i. WhHher act tortious — Protection of trade interest .] — ^Mitcjhell v. Woods (1906), 4 W. L. R. 371. — CAN. 

)1??_Sc6t -I—Bakr r. MuBSELBUBOHMKRcnANTB’ ASSOCN., [1912] 8. C. 174 ; 49 Sc. L. R. 102 ; [19121 2 S. L. T. 
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1230. .] — Newton v. Amalgamated 

Musicians’ Union (1896), 12 T. L. K, 023 ; 40 
Sol. Jo. 716. 

1231. .] — Ware & Db Frevillb, Ltd. 

V. Motor Trade Assocn., No. 1264, poH* 

1232. .] — Pltfs. had been members of 

the Motor Trade Assocn., of which the members 
were not permitted to sell certain motor cars except 
at certain prices. The assocn. sent a person 
buy a car from pltfs., &, on the ground that their 
price regulations had been infiinged by the trans- 
action, & that pltfs. refused to pay the sum in the 
nature of a fine to the association’s indemnity 
fund, the assocn. caused the name of pltfs. to be 
published in their “ stop ” list so as to prevent 
pltfs, from obtaining supxdies of goods from dealers 
or manufacturers. In an action against the 
ollicials of the association pltfs. applied for an 
interim injunction to restrain them from publishing 
the name of pltfs. in the “stop ’’ list : — Held : there 
was no primd fade case for granting an injunction, 
& the action must go to trial. — Auto-Mart 
(London), Ltd. v. Chilton (1927), 43 T. L. li. 463. 

1233. No illegal means employed.] — Pltfs. 

sued defts. for damages for conspiracy, A:, 
alternatively, for money had & received by defts. 
Id the use of pltfs., on the ground that the money 
had been obtained from them by diu'css. The 
action was tried by Avory, J., a jury, A at the 
conclusion of pltfs.’ case defts. submitted that 
there was no case to go to the jury. The judge 
overruled that objection, whereupon defts. elected 
to call no evidence, & the jury returned a verdii-t 
for £132 & judgment was given for pltfs. for 
that sum. Pltfs. & defts. were all members or 
oflicials of the M. Trade Assocn., wliich was an 
assocn. composed of manufacturers, agents, A 
dealers in motor cars, formed with the object of 
encouraging & protecting the motor industry in 
the United Kingdom & of insuring that all members 
of the trade should deal fairly with each other. 
One of the matters it endeavoured to deal with was 
to prevent the agents who sold motor cars for 
manufacturers from selling motor cars at prices 
either above or below the manufacturers’ list 
prices. The assocn. endeavoured to enforce the 
list price by putting those who contravened it on 
a “ stop list,^’ the clTect of which would be that 
no member of the assocn. would supply goods to 
the named person, or to anyone who supplied him 
with the protected goods. Pltfs. were a firm of 
motor agents <fe dealers who had been members of 
the M. Trade Assocn. for some years. In Jan. 
1926, it came to the notice of the assocn. that 
pltfs. had transgressed one of the rules of the 
assocn. by selling a motor car at a price below the 
list price. In fact they had been induced to do 
so by an agent of the assocn., to whom they sold 
a motor car at the full list price, but included in 
that price a full year’s tax, about £0, & some other 
minor matters. One of the partners in pltf. linn 
attended before the stop list committee of the 
assocn., with notice of the charge against him, 
& the committee informed him, by letter of 
Mar. 18, 1926, that if he would pay £200, buy back 
the car sold at its list price, At insert a signed under- 
taking in the journal of the assocn., he would not 
be put on the stop list. He assented on Mar. 22, 
but got the line altered to payment in two instal- 
ments. On Mar. 24 he sent the assocn. a cheque 
for £332, being £226 for the re-purchase of the car ; 
£7 the cost of the undertaking ; & £100 for the 
first instalment, the balance to be paid in three 
months. Before the second instalment became 
wyaWe the Ct. of Criminal Appeal decided in 

V. Denyer, No. 1234, post, that to obtain money 


by a threat to put on the stop list was criminal. 
Pltfs. thereupon refused to pay the second instal- 
ment, & ultimately issued a writ against defts. 
The M. Trade Assocn. had no express power to 
demand an apology or an undertaldng for future 
conduct from a member who undersold : — Held : 
the judge should have withdrawn the case from 
the jury because the evidence only showed an 
agreement to forbear from doing a legal act, 
putting pltfs. on the stop list, if pltfs. would do an 
act which was not unlawful, i.e. pay money which 
pltfs. might legally pay & the assocn. might receive ; 
& such an agreement was not a conspiracy ; there 
being neither unlawful end nor unlawful means. — 
Hardie & Lane, Ltd. v. Ohilton, [1928] 2 K. B. 
306 ; 97 L. J. K. B. 539 ; 139 L. T. 275 ; 44 
T. L. K. 470, 0. A. 

Annotation: — Refd. Lord Chief Justice’s Note (1928), 20 

Cr. App. Rep. 185. 

1234. Right to demand money — In consideration 
of withholding name from “stop list.”] -An 

assocn., formed to watch over & proi<‘ct the 
interests of manufacturers, wholesale retailers As 
users of motor goods, had by its bye-laws power 
to i)laee upon a stop list published by the assocn. 
the name of any person who was proved to its 
satisfaction to have offered, advertised or sold any 
motor vehicle or motor goods at a price above or 
below the manufacturers’ fixed price lists, & no 
member of the assocn. was allowed to supply 
any motor goods to any person whose name was 
on the stop list. The assocn. usually offered any 
person who had offended as an alternative to 
inclusion in the stop list an opportunity to give an 
undertaking not to offend again Ac to pay a sum 
of money to the assocn. Applt. was the servant 
of the assocn. <fe superintendent of its stop list. 
R., who was the proprietor of a garage but not a 
member of the assocn., & who h^ sold a tyre & 
offered to sell a motor car at a certain price, 
appeared before the assocn. on a charge of selling 
motor goods below list prices. Applt. in the 
performance of his duty as the superintendent of 
the assen.’s stop list wrote to R. on Jan. 14, 1926, 
that at a meeting of the assocn. it was resolved 
“ that you be offered an alternative of inclusion 
in the stop list of payment of £250 to the indemnity 
fund of this assocn. Ac publication of the enclosed 
form of undertaking in Motor Commerce. Please 
therefore let me have two cheques, one for £250 
made payable to this assocn., & one for £7 made 
payable to Motor Commerce, together with the 
enclosed form of undertaking duly signed on or 
before Monday next, 18th inst., otherwise I shall 
have no option but to include your name in the 
stoj) list, which must be in the printer’s hands 
by that date.” R. did not sign the undertaking 
or pay the money demanded, Ac his name accord- 
ingly appeared in the stop list published in the 
issue of Motor Commerce of Jan. 23. Applt. 
was charged under Larceny Act, 1916 (c. 50), 
s. 29 (3 ), of uttering a letter knowing the contents 
thereof, demanding money with menaces without 
reasonable or probable cause, Ac convicted. 

It did not follow that if the assocn. had the 
right to put the name of a person upon the stop 
list it had also the right to demand money fi’om him 
as the price of not doing so. — R. v. Denyer, 
[1926] 2 K. B. 258 ; 95 L. J. K. B. 699 ; 134 
L. T. 637 ; 42 T. L. R. 452 ; 28 Cox, C. C. 153 ; 
10 Cr. App. Rep. 93, C. C. A. 

Annotations : — Ck>nsd. Auto-Mart (London) v. Chilton (1927), 
43 T. L. R. 463. Dbtd. Hardie & Lane v. Chilton, [1928J 
2 K. B. 306. Refd. Lord Chief Justice’s Note (1928), 
20 Cr. App. Rep. 185. 

1286. .] — Hardie Ac Lane, Ltd. v. 

Chilton, No. 1233, ante . 
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Sect. 7. — Torts arising out of trade union operations : 
Sub^sects. 5, 6 <€? 7. Sect. 8 : Sub-sect. 1.] 

1236. Measure of damages.] — Trollope v. 
London Building Trades Federation (1890), 
12 T. L. R. 373. 


Sub-sect. 6. — Offences Under Conspiracy 
AND Protection of Property Act, 1875 
(c. 86). 

See Criminal Law, VoL XV., pp. 705-769, 
Nos. 8209-S23H. 


Sub-sect. 7. — Immunity in respect of 
Trade Disputes. 

See Sect. 8, sub-sect. 3, post. 


Sect. 8.-~THE TRADE DISPUTES ACTS, AND 
ANALOGOUS COLONIAL STATUTES. 

Sub-sect. 1. — In General. 

See 1900 Act, ss. 3-5 ; 1927 Act. 

1237. What amounts to trade dispute.]— (1) In 
an action for damages for inducing pltf.’s eniidoyers 
to dis m i s s him, by threats that otherwise the union 
men would cease working, the defence was that 
the acts, if any, of deft, were not actionable as 
provided by 1900 Act, s. 3. The jury found 
that there was no trade dispute existing or con- 
templated by the men, & that deft.’s threats 
wore uttered in order to compel pltf. to pay 
a union line & to punish him for not paying it, 
& to prevent him from getting or retaining employ- 
ment, & they gave pltf. damages : — Held : there 
was as a matter of fact evidence to justify the 
findings of the jury. 

(2) “ Trade dispute ” is a familiar phrase in 
earlier Acts of Parliament, & is defined in tliis Act 


[1900 Act]. I do not know that the definition 
is of much assistance. If this sect. [1900 Act, s. 8] 
is to apply there must be a dispute, however 
the subject-matter of it be defined. A mere 
personal quarrel or a grumbling or an agitation 
will not suffice. It must be something fairly 
definite & of real substance. Let me see how this 
altei's the pre-existing law. It is clear that, if 
there bo thi'eats or violence, this sect, gives no 
protection, for then there is some other ground of 
action besides the gi'ound that “ it induces some 
other person to break a contract ” & so forth. 8o 
far there is no change. If the inducement be to 
• break a contract without threat or violence, then 
this is no longer actionable, provided always that 
it was done “ in contemplation or furtherance of 
a trade dispute.” What is the meaning of these 
words 1 will consider presently. In this respect 
there is a change. If there be no threat or violence, 
& no breach of contract, & yet there is “ an inter- 
ference with the trade, business, or employment 
of some other person, or with the right of some 
other person to dispose of his capital or his labour 
as he wills,” there again there is perhaps a change. 
It is not to be actionable, provided that it was done 
“ in contemplation or furtherance of a trade 
dispute.” 

(3) I come now to the meaning of the words 
“ an act done in contemplation or furtherance of 
a trade dispute.” These words are not new in 
an Act of Parliament ; they appear in 1875 Act. 
1 think they mean that either a dispute is imminent 
& the act is done in expectation of & with a view 
to it, or that the dispute is already existing & the 
act is done in support of one side to it. In either 
case the act must be genuinely done as described, 
& the dispute must be a real thing imminent or 
existing. I agree that the sect, cannot fairly 
be confined to an act done by a party to the dis- 
pute. I do not believe that was intended. A dis- 
pute may have arisen, for example, a single 
colliery, of which the subject is so important to the 
whole industry that either employers or workmen 


PART VII. SECT. 8. SUB-SECT. 1. 

12371. fVhataniouTilsio trade dispiUe.] 
— The l<jnu ’• industrial dispute ” iu 
the Constitution, s. 51 (xxxv), con- 
notes a real & substanfive diflcrence 
having some olomont of peiwlstency, Hz 
likely, if not adjusted, to endanger the 
industrial peace of the conitnunlty. 
Such a dlsputo is not created by a inero 
formal demand & a formal refusal. — 
H. V. Commonwealth Court of 
Conciliation & AitnnitATioN Sc 
Merchant Sf.rvice Guild of Austra- 
lasia, Ex p. Taylor (Allen) Sc Co., 
Ltd., Ex p. Gulf S.S. Co., Ltd., Ex p. 
Holyman (William) & Sons, Ltd. 
(1912), 15 C. L. K. 58C.~AUS. 

1237 ii. .] — The question of per- 
mitting employees to wear & display 
when on duty a badge indicating that 
they ai^o members of a trade assocn. is 
an ” industrial matter ’* within the 
definition of that term In Common- 
wealth Conciliation & Arbn. Act, 1904- 
1911, 8. 4, Sc there may bo an “ in- 
dustrial dispute ” in respect of such a 
question within tho definition, & 
within the Constitution, s. 51 (xxxv). — 
Australian Tramway EMrixjYES As- 
sooN. V. Praiiran & Malvern Tram- 
way Trust (1913), 17 C. L. K. 680. — 
AUS. 

1237 iii. — - -.] — Merchant Service 
Guild of Australasia v. Common- 
wealth S.S. Assocn. (1913), 16 

C. L. It. 66 4. — AUS. 


1237 IV. .] — In tho case of a 

demand made by or on behalf of 
employees on their employers & refused 
or not conceded, pre-existing dis- 
satisfaction commimicated to or known 


by tho employers before tho demand is 
not always a ncccssa^ element t(> 
constitute an industrial dispute or 
to make the demand real & genuine. — 
Mkrcjiant Service Guild of Austra- 
lasia V. Newcastle & Hunter Kivek 
S.S. Co., Ltd. (1913). 16 C. L. K. 591.— 
AUS. 

1237 v. — .] — As between an 

organisation of employees & an 
employer who employs persons doing 
the same kind of work as is done by 
members of tho oi^anisation, although 
no members of the organisation are 
employed by that employer, an 
“ Industrial dispute ” may exist, or if 
members of tho organisation will pro- 
bably api)ly to tho employer for 
employment, may bo probable. — 
Australian Timrer Workers' Union 
V. Sharp (John) & Sons, Ltd. (1919), 
26 C. L. K. 302. —AUS. 

1237 vi. .] — Federated Cloth- 
ing Trades of Australian Common- 
wealth V. Archer (1919), 27 C. L. It. 
207.— AUS. 

1237 vii. .] — IliLEY V. Organ, 

[1921] St. 11. Qd. 28.— AUS. 

1237 viii. .] —Where a demand as 

to wages, & conditions of labour is 
made on behalf of its members by an 
organisation, registered under Common- 
wealth Conciliation & Arbn, Act, 1904- 
1921, of employees in a particular 
industry upon a number of employei*8 
engaged in that iudu 8 tr 5 % the fact that 
certain of those omployors do not 
employ any members of the organisa- 
tion or that all tho employees of certain 
of tho employers are satisfied with their 
w^ages & conditions of labour, does not 


prevent tho dispute constituted by tho 
non-complianct) with the demand 
from being an “ industrial dlsputo ” 
within tlie Constitution, s. 51 (xxxv), & 
of tho Commonwealth Conciliation & 
Arbn. Act, to wddeh those employers 
are parties in respi'Ct of whom a 
binding aw’ard may be made by tho 
Coininonwealtb Ct. of Conciliation & 
Arbn. — Burwood Cinema, Ltd. v. 
Australian Theatrical & Amuse- 
ment Emti/dyees’ Ahsocn. (1925), 
35 C. L. U. 528 ; 31 Argus L. II. 282.— 
AUS. 

1237 ix. .] — ^^Vhere it Is showi* 

that there Is (1) dissatisfaction among 
the workci-s employed in a ndno ; 
(2) adoption by an industrial union of 
proposed conditions of employment 
which a branch of tho union of which 
tho dissatisfied workers are members 
desire to see Introduced ; (3) tho 

forwarding by the union to tho em- 
ployer of tho proposed conditions ; 
& (4) refusal by the employer to agree 
to them, there Is a dispute or dlflorcnco 
between tho union 8c the employer 
which is an “ industrial dispute " 
within Iho Industrial Conciliation & 
Arbn. Act, 1905. The Colliery Em- 
ployees Federation v. Brown (3 C. L. R. 
255) distinguished. — (Jromwell & Ban- 
nockburn Colliery Co., Ltd. v. 
Board op Conciliation for the 
Industrial District of Otaoo & 
Southland & Otago Goal-Miners’ 
Industrial Union of Workers 
(1906), 25 N. Z. L. R. 986.— N.Z. 

f. *' Extending beyond limits 

of any one State.*’} — An Industrial 
dispute extending beyond the limits 
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may think a general lock out or a general strike is 
necessary to gain their point. Few are parties 
to, but all are interested in, the dispute. If, 
however, some meddler sought to use the trade 
dispute as a cloak beneath which to interfere with 
impunity in other people’s work or business, a 
jury would be entirely justified in saying that what 
he did was done in contemplation or in further- 
ance, not of the trade dispute, but of his own 
designs, sectarian, political, or purely mischievous, 
as the case might be. These words do, in my 
opinion, in some sense import motive, & in the 
case I have put a quite different motive would be 
present. If the jury so found, the meddler would 
not be protected by 1906 Act, s. 3. But I have no 
doubt that an act done with a single eye to the 
dispute, “in contemplation or in furtherance ** of 
it, would not be actionable on any of the grounds 
specified in the sect. (Lord Lorebuhn, C.). — 
Conway Wade, [1009] A. C. 506 ; 78 L. J. K. B. 
1025 ; 101 L. T. 248 ; 25 T. L. R. 779 ; 53 Sol. Jo. 
754, H. L. 

Annotations: — As to (1) Consd. Ballimoro v, Williams & 
Jesson (1912J, 29 T. L. R. 07. Distd. Dallimore v. 
Williams & Jesson (1914), 30 T. L. K. 432 ; White v. 
lUlcy, [1921] 1 Ch. 1 ; Sorrell v. Smith, 11925] A. C. 700. 
As to (2) Consd. Hodges v. Webb, [1920] 2 Ch. 70 ; Ware 
& De Frevillo v. Motor Trade Assocn., [1921] .3 K. B. 40. 
Reid. Sanken v. Busnach (1912), 28 T. L. R. 515 ; Larkin 
V. Long, [1915] A. C. 814 ; Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244. As to (3) Consd. Vachcr v. London 
Hoc. of Compositors, [1912] 3 K. B. 547. Apld. Scrutton 
r. Lewis (1913), CtUnics, Jan. 10. Generally, Consd. 
Valentino v. Hyde, [1919] 2 Ch. 129. Refd. Davies v. 
Thomas, [1920] 2 Ch. 189. 

1238. Not confined to dispute between em- 

ployer & workmen — Or workmen & workmen.] — 

A “ trade dispute “ within the meaning of that 
expression in the 1906 Act is not confined to a 
dispute between an employer & his workmen or 
between the workmen themselves. — Dallimore v. 
Williams Jesson (1912), 29 T. L. R. 67 ; 57 
Sol. Jo. 77, C. A. ; mbseqveni proceedings (1914), 
30 T. L. R. 432, 0. A. 

1239. Dispute between workmen & em- 

ployer.] — Gaskell V . Lancashire & Cheshiris 
Miners’ Federation, No. 1248, post, 

1240. — — .] — In 1919 pitf. was employed 

as a “ cliarge hand ” by a firm of contractors on 
work on which most of th(‘ workmen belonged to 
deft’s, trade union. The trade union to which 
pltf. belonged was not recognised by deft’s, union, 
which regarded the members of pltf. union as non- 
imionists. This policy was being strongly opposed 
by the Masters’ Assocn., &; for some time past the 
question of tlie emplojunent with unionists of 
non-unionist workmen in general & of pltfs. 
union in particular had been under discussion 
between defts. union &; the masters, accompanied 
in one instance by a strike which was still un- 
settled. Deft., who was the London district 
secretary of his union, was sent to the place of 


pltf.’s employment to investigate complaints 
about the employment of non-unionists, with 
power to call out the union men. Deft, asked pltf. 
to join his union, &; on pltf’s. refusal deft, called 
out all the union men, thereby stopping the work, 
& subsequently informed pltf. that similar trouble 
would occur on any job on which pltf. was 
employed. Deft, told the manager of the co. for 
which the work was being done that no further 
work would be done until pltf. had been removed. 
When the Mastera’ Assocn. subsequently inquired 
whether the job would bo allowed to proceed if 
pltf. were discharged, deft, replied that if pltf. 
were discharged & a member of deft’s, union put 
in charge, the job could proceed at once. The 
contractors accordingly dismissed pltf., who then 
brought this action for damages, & an injunction 
on the ground that deft, had by threats to pltf, 
or his employers illegally induced, coerced 
procured his dismissal: — Held: (1) there was 
an existing trade dispute between employers &; 
workmen connected with the employment of pltf. 
& others within 1906 Act, s. 5 (3), the members 
of deft’s, union were called out by him in fui‘ther- 
ance of such trade dispute ; (2) there were* no 

threats or coercion used by deft, against pltf. or 
his employers for which deft, could be sued cither 
by him or them. 

(3) In the absence of conspiracy or unlawful 
combination, a firm or even emphatic statement 
by one person that unless the person whom ho is 
addressing consents to the adoption of a particular 
course which he can lawfully take, the speaker 
will do that which he is lawfully entitled to do, is 
not a threat for which the speaker can be held liable 
at law. — Hodges v. Webb, [1920] 2 Ch. 70 ; 89 
L. J. Ch. 273 ; 123 L. T. 80 ; 36 T. L. R. 311. 


Annotations : — As to (l)Apprvd. White v. Riley, [1921 H C h 
1. As to (2) Refd. Hardie & Lane v. Chilton, [1928] 2 
K. B. 30G. As to (3) Apprvd. Ware & Do Freville v. Motor 
Trade Abbocii., ( 1921 ] 3 K. B. 40. Consd. Sorrell v. Smith, 
[1925] A. C. 700. 

1241 . Dispute between employer & asso- 

ciation of employers.] -- Resp., a stevedore, 
employed labourers who were members of a trade 
union. On his refusing to join an assocn., formed 
by the other stevedores of the port, some of the 
stevedores & applts., who were officials of the 
union, in order to force resp. to join the assocn., 
induced his labourers to cease working for him, & 


so caused him pecuniary loss. 

In an action by resp. against applts. & certain 
others claiming damages on tlie ground that they 
had unlawfully combined to induce his labourers to 
break their contracts with him, applts. pleaded 
{inter alia) as a defence that the acts complained 
of were done by them in contemplation or further- 
ance of a trade dispute within 1906 Act, ss. 3 
& 6 (3) Held : as the dis])iite was one between 
an individual stevedore & an assocn. of stevedores, 


of any one State is an Industrial dispute 
which at a grlvcu moment exists in 
more than one State, that is, extends 
Over an area which embraces territory 
of more than one State. — Builders 
Labourers’ Cask (1914), 18 C. L. R. 


.] — Tramways Case 

(No. 2) (1914), 19 C. L. B. 43.— AUS. 


h. .] — Members of an 

organisation of employees who were 
employed by certain owners of coal 
iidnes in New South Wales & in Victoria 
struck work in sympathy with em- 
ployes of the New South Wales 
Railway Comrs. who also had struck 
work. Except as stated there was no 
mspute between the mine owners & 
their employees ; the strike 

of the members of the organisation was 


not an offeneo against Commonwealth 
Conciliation & Arbn. Act, s. G, since it 
was not on account of an industrial 
dispute extending beyond one State. — 
Metropolitan Coal Co. of Sydney, 
Ltd. V. Austrilian Coal & Shale 
Employees Federation (1917), 24 
C. L. R. 85. -AUS. 

k. Time for applica- 

tion for decision thereon,] — Ince 
Brothers v. Federated Ci.oTniNO Sc 
Allied Trades Union, Cambridge 
Manufacturing Co. 1’roprif.tary, 
liTD. V, Federated Clothing & Allied 
Trades Union (1924), 34 C. L. R. 
457.— AUS. 

l. What amounts to ** strike ,”] — 
McPherson v, 1’erth Elkotbio Tram- 
ways, Ltd. (1910), 12 W. A. L. R. 192. 

—AUS. 


m. .1 — Tbo ccbsatlon of work 

ly employees in combination, & the 
efusal, under a common understanding 

0 continue to work, would amount to a 
trike In the ordinary meaning of tlie 
mrd, but not in the speeiul caHes 
icluded in the dotlnltlon of “ stilko 

1 Act No. 17, 1912, 8. 5.— Clyde 
Engineering Co., Ltd. p. Amalga- 
[ATKD Society of Engineers, [19^25] 
L S. W. Ind, Arbtn. Cas. 48. — AUS. 

n. Comntonwealth Court of Con- 
iliation <£* Arbitration —Right of Frcftx- 
ent to state rase for opinion of Iltdn 
rouri. 1 — Merchant Service Guild of 
lustralasia V, Newcastle & Hunter 
tiVER S.S. Co., Ltd. (1913), 16 C. L. R. 
91.— AUS. 

o. myht to amend plaint.'^ 

L plaint before tlie Commonwealth 
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Sect. 8. — The Trade Disputes Acts^ and analogous 
colonial statutes : Suh-aects, 1, 2 <£? 3.] 

it was not a “ trades dispute ” wliich is defined by 
the Act to be a dispute between employers & 
workmen or workmen & workmen, &; therefore the 
statutory defence failed. — Larkin v. Long, [1916] 
A. C. 814 ; 84 L. J. P. C. 201 ; 113 L. T. 337 ; 31 
T. L. R. 405 ; 69 Sol. Jo. 455, H. L. 

Annotatiovs : — Consd. Valentine v. Hyde, [1919] 2 Ch. 129. 

Distd. Sorrell v. Smith, [1926] A. C. 700. Refd. F^ratt v. 

British Medical Assocn., [1919J 1 K. B. 244 ; Ware & Do 

FroviUe v. Motor Trade Assocn., [1921] 3 K. B. 40. 

1242 . Dispute between workmen & work- 

men.] — (1) The mere statement to an employer 
by a number of workmen that they will not work 
with another workman, & that if that workman is 
i*etained in the employers service they will strike, 
even where tliey have knowled^^e that ho cannot 
dispense with their services, docs not, of itself, 
constitute an unlawful threat, & is therefore not, 
of itself, actionable. 

(2) A dispute between workmen & workmen con- 
cerning which trade union workmen shall belong 
to is connected with the employment or non- 
employment of a particular workman & is a trade 
dispute within 1900 Act, s. 5 (3), is, in the absence 
of threats, protected by 1906 Act, s. 3. — ^White 
V. Riley, [19211 1 Ch. 1 ; 89 L. J. Ch. 628 ; 124 
L. T. 168 ; 36 T. L. R. 849 ; 64 Sol. Jo. 725, 0. A. 
Annotations : — As to (1) Refd. SorroU r. Smith, [1926] A. C. 

700 ; Hardic & Lane v. Chilton (1928), 97 L. J. K. B. 639. 

As to (2) Distd. Royal London Mutual Insco. Soc. v. 

WUliamson (1921), 37 T. L. It. 742. 

1243 . Connected with employment or 

conditions of labour.] — (1) The immunity con- 
ferred 1906 Act, s. 3, on ceHain acts done in con- 
templation or furtherance of a trade dispute does 
not apply where those acts are coupled with 
coercion on the employer. 

(2) Coercion may exist though no threat is 
used or warning given, c.g. a determined request 
by the representatives of a powerful trades union 
may amount to coercion. 

(3) A dispute between workmen & workmen is 
not a trade dispute within the Act unless it is 
directly connected with the existing employment 
or non- employment, terms of employment or 


conditions of labour of some person. For instance, 
a demand that a particular workman shall join a 
local trades union to which practically all his 
fellow workmen belong is not necessarily a trade 
dispute within the Act, though non-compliance 
with the demand will probably lead to his non- 
employment in the immediate future. — ^Valentine 
V. Hyde, [1919] 2 Oh. 129 ; 88 L. J. Ch. 326 ; 120 
L. T. 653 ; 35 T. L. R. 301 ; 63 Sol. Jo. 390. 
Annotationa : — As to (2) Oonsd. Ware & De Frevillo v. Motor 
Trade Assocn., [1921 ] 3 K. B. 40. Refd. Davies v. Thomas, 
[1920] 1 Ch. 217. As to (3) Expld. Hodges v. Webb, [1920] 
2 Ch. 70. Dbtd. White v. Riley, [1 921 ] 1 Oh. 1. Generally, 
Mentd. Said v. Butt, [1920] 3 K. B. 497. 

1244 . As to membership of trade 

union.] — Valentine v. Hyde, No. 1243, ante. 

1245 . What amounts to trade — Presentations of 
histrionic performance to public —For profit.] — 
Brimei^ow V. Carson, No. 1194, arde. 

1246 . Necessity for trade dispute — General 
strike.] — National Sailors’ & Firemen’s Union 
OP Great Britain A Ireland i\ Reed, No. 1002, 
aiite. 


SuB-.sECT. 2. — Acts in Contemplaticjn or 
Furtherance of Trade Dispute. 

See 1906 Act, s. 3. 

1247. Inducement to break contract or Inter- 
ference with trade^ business or employment — 
Whether actionable —Acts accompanied by threats 
or violence.] —Conway v. Wade, No. 1237, ante. 

1248. .] — Members of a trade 

union were agitating to compel all their fellow 
miners to join the union. An agent of the union 
informed the manager that, unless pltfs. joined, the 
pit would stop. The judge held that this did not 
involve a threat to cause a strike, & dismissed an 
action by pltfs. for wrongfully causing their 
employer to break their contracts : — Held : 

(1) there was no ground for upsetting this finding ; 

(2) the acts, even if wrongful, were done during a 
trade dispute within 1906 Act, & the action was 
not maintainable ; (3) a union is not excluded from 
the protection of the Act because some of the things 
which it does are not among the authorised objects 
of trade unions as defined by the Act. — Gaskbll 


Ct. of CJonclliatlon & Arbn. alleging tbo 
exlBteuco of a dieputo bulv con the 
parties might after the hearing of the 
plaint had begun bo amended so as to 
allege In addition or as an alternative 
that there was a pending, threatened or 
probable dispute between the parties. — 
Felt HAnicRs'CASE (1914), 18 C. L. II. 
88.— AUS. 

p. Words to he construed in 

ihftr ordhuiry 7neaninQ .] — ^Tho phrase 
“ industrial disputes ejs tending beyond 
the limits of any one Btatc ” in the 
Constitution, s. 51 (xxv), is to bo 
construed according to the natural tSc 
ordinary meaning of the w’ords as 
imdorstood at the time of the passing 
of Commonwealth of Australia Con- 
stitution Act. — Holyman’b Case 
(1914), 18 C. L. R. 273.— AUS. 

Q. Jurisdiction of Industrial 
Court .] — The Industrial Ct. has juris- 
diction over a dispute between a 
municipal corpn. & its employees who 
are employed In such municipal work 
as sanitation, scavenging, road work, 
carters, etc.— /ie An Industiuaj. Dib- 
PUTK, Port Pirie Cortn. v. Arnold, 
11916] 8. A, L. R. 161.— AUS. 
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r. Illegal strike — Liability of trade 
union for aots of agents.] — Waddell v. 
Australian Workers' Union (1922), 
30 C. L. R. 670.— AUS. 

t. Refusal to act on award.] 


— In an industry governed by a 
Federal award, decisions adverse to 
the employees wore given upon various 
claims submitted by them to the 
Fedeml tribunal constituted for the 
purpose of determining disputes in 
the Industry. Certain of the em- 
ployees thereupon, at a meeting held 
for the purpose, determined not to 
resume work & did not. In fact, resume 
their work: — Held: the employees 
should bo deemed guilty of a default 
of public duty in aiding an illegal 
strike. — Mount Kemrla Collikkikh, 
Ltd. V. Craig, [1921] N. S. W. Ind. 
Ai-btii. Cas. 102.— AUS. 

a. .] — The effect of 

Commonwealth Conciliation & Arbn. 
Act, 1904-1921, 8. «a, is to prohibit 
the doing of anything in the nature of 
a lock-out or strike in relation to an 
industrial dispute, wlilch has been 
settled by an aw'ard of the Common- 
wealth Ct. of Conciliation & Arbn. by 
any person or oi-ganisatlon bound by, 
or entitled to the benefit of, that 
award ; & the sect, does not prohibit 
members of an organisation of em- 
ployees which Is bound by an award 
from striking by oeasing In concert to 
work while in the employment of an 
employer who is not bound by tho 
award, such ceasing to work being in 
oonsequenoe of an industrial dlfleronoe 
between the organisation & that 
employer only. — ^Metropolitan Gas 
Co. V. Federated Gas Employees’ 


Industrial Union (1926), 36 C. L. R. 
449 ; 31 Argus L. R. 117.— AUS. 

—Walsh v. 8ainh- 
BURY (1926), 36 C. L. R. 464 ; 31 Argus 
L. R. 343.— AUS. 

c. _ . ™ liainclion of output by 
emjJloytes.] — Myhill i'. 1 'kderated 
Moulders (Metals) Union, No. 1, 
[1925] N. 8. W. Ind. Arbtn. Oas. 5.— 

AUS. 

d. Whether all strikes illegal 

h(Jore reference to arbitral if>n.\ — R. v. 
McGuire (1908), 16 O. L. R. 622 ; 11 
O. W. R. 388.— CAN. 

e. Liability for auHng 

strikers.] —TX. v. Neilbon (1910), 9 
E. L. R. 210.— CAN. 

f. .] — Vulcan Iron 

Works Co. v. Winnipeg Lodge No. 
174 iRONMOULDKUS UNION (1911), 
16 W. L. R. 647 ; 21 Man. L. R. 473. 
—CAN. 

« _ Qaiieral sympathetic striJee.] 

— The immunity provided by Code, 
8. 590, does not oictond to a general 
“ sympathetic " strike. — R. v. Russell 
(M an.), [1920] 1 W. W. R. 024 ; 61 
D. L. R. 1.— CAN. 

h. Liability for “ picketing <&? 
besetting.”] — Cotter r. Osborne (Man.) 
C. R., [1911] 1 A.O. 137.— CAN. 

k. .] — Dick v. Stephenson 

(Alta.), [1923] 3 W. W. R. 761.— CAN. 

l. .] — The distribution of 

handbills on the street In front of & near 
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V. Lancashihjs & Cheshibb Miners’ Federation 
(1912), 28 T. L. E. 618 ; 60 Sol. Jo. 719, C. A. 
AnMMi^;—Aa to (1) Reid. Valentine v. Hyde, (19I9J 
2 Ch. 129 ; Hodgros v. Wobb, 11920] 2 Ch. 70. 

1249. .] — ScRU'rroN, Ltd. v. 

Lewis (1913), Times, Jan. 16, C. A. 

1250. — White v. Riley, No. 

1242, ante . 


1251. — — Where there is an 

existing arrangement between a recognised trade 
union & an employers’ assocn. that non-unionists 
shall not be employed in the mines of a district, 
& at one of those mines the officials of the recognised 
trade union in pursuance of the settled policy of 
their union advise or instruct & thereby procure a 
workman charged with giving out safety lamx)s not 
to let miners who are members of an unregistered 
union have their lamps, or when they obtain from 
some of these miners the lamps issued to them 
without employing violence or threats of violence, 
their action, if taken for the purpose of preserving 
peace in the mine by preventing non-unionists 
iroin working there, is done in contemj)lation of a 
trade dispute within 1906 Act, s. 3, ^ does not 
constitute a breach of 1875 Act, s. 7. — Fowlkk v. 
Kibble, [1922J 1 (^h. 487 ; 91 L. J. Ch. 353 ; 126 
L. T. 566 ; 38 T. L. R. 271 ; 66 Sol. Jo. 267, O. A. 

1252. Acts accompanied by coercion — 

What amounts to coercion.] — Valentines. Hyde, 
No. 1243, Q'tiic. 

1253. Libel.] — United County Theatres, 

Ltd. V. Durrant (1909), Times, July 6, C. A. 

1254. Effect of existence of malice.] — 

Employees who were on good terms with their 
emiiloyer & had contracted to servo him at a 
fixed wage, were ordered by the officials of their 
union to strike for liighcr wages. 

In an action claiming damages for inducing the 
employees to break their contracts, defts. officials 
of the union, pleaded that the acts of which pltf. 
complained were acts done by them “ in contempla- 
tion or fui’therance ” of a trade dispute witliin 
1906 Act, s. 3, &, therefore, the action was not 
maintainable against them : — Held : the defence 
was a good defence, notwithstanding that the 
motive prompting the acts was not altogether free 
from malice, since the existence of malice did 
not render the protection of the statute for acts 
done in contemplation or fui'therance of a trade 
dispute void. — Dallimore v. Williams & Jesson 
(1914), 30 T. L. R. 432 ; 58 Sol. Jo. 470, C. A. 

1255. Inducement to misapply money.] — 

1900 Act, s. 3, does not prohibit an action against 
the officers of a trade union for an injunction 
restraining them from inducing their members, 


in furtherance of a trade dispute, to commit a 
breach of contract by handing over to the trade 
union money collected by them on behalf of their 
employers. — R oyal London Mutual Insurance 
Society, Ltd. r. Williamson (1921), 37 T. L. R. 
742. 

1256. Contract must be contract of employ- 

ment.] — Brimelow V. Casson, No. 1194, ante . 


Sub-sect. 3. — Immunity op Trade Union prom 
Action of Tort. 

See 1906 Act, s. 4. 

1257. Whether limited to acts in contemplation 
or furtherance of trade dispute.] — (1) 190(i Act, 
s. 4, is general in its application, A protects a trade 
union against any action of tort &; is not limited to 
a tortious act arising out of a trade dispute. 
Therefore, an action for malicious pros(‘cutioii will 
not lie against a trade union. 

(2) An action will lie against a membiT or 
official of a trade union for a tort committed by 
liim when acting on behalf of himself A: all other 
members of the union 1906 Act, s. 4, only prevent- 
ing him from being so sued as to render the trade 
union as such its fun«ls liable for the tortious act. 
— Bushy v. Amalgamated Society op Raiiavay 
Servants A Bej.l (1908), 24 T. L. R. 437. 
AnnoUitum : — Ja to (I) Distd. Rickards r. Bar tram (1008), 

25 T. L. R. 181. 

1258. .] — A trade union which published a 

newspaper was sued for damages in respect of an 
alleged libel published thei'cin. There was no 
trade dispute going on or in contemplation at the 
time of the publication of the alleged libel : — Held : 
the action was maintainable A 1906 Act, s. 4, had 
no application. — Rickards v. Bartram (1908), 
25 T, L. R. 181. 

Annotation: — Apprvd. Vachor v, Loiidoa Soc. of Com- 
positors, [1012] 8 K. B. 547. 

1259. .] — (1) 1906 Act, s. 4 (1), which 

provides that “ an action against a trade union 
... in respect of any tortious act alleged to have 
been committed by or on behalf of the trade union 
shall not bo entertained by any ct.,” is general in 
its application A is not limited to tortious acts 
committed in contemplation or furtherance of a 
trade dispute ; A any such action will be sum- 
marily dismissed upon an application under R. 8. C., 
Ord. 25, r. 4. 

(2) 1875 Act, s. 3, provided that an agreement or 
combination of two or more iiersons to do or pro- 
cure to be done any act in contemplation or fuither- 
ance of a trade dispute between employers A 


a place of busiiicbs with the object of 
losRonlnjsr the number of porsonn 
patronlHinc: such busliiobs & bocausc of 
the rofuHal of the proprietor to employ 
‘ ‘ union " men at certain wapres ; - -Tleld : 
to bo a violation of Criminal Code, b. 
•lOl (/), oven asBumlng that the pro- 
prietor's contract with the “ union ” 
obliged him as a matter of contract to 
employ only union men. — R. v. Blach- 
SAWL, R. V . Hanosjaa, [1925] 4 D, L. R. 
247 ; [ 1925] 3 W. W. R 3i4 ; 44 can. 
Grim. Cas. 286. — CAN. 


m. .] — IlENERS V. R., [1926] 

3 D. L. R. 669 ; [1926] 8. C. R. 499 : 
46 Can. Grim. Cas. 14.— CAN. 


n. .] — ScHUBEKU V. Local 

No. 118 International Alliance 
Theatrical Stage Employees, [1927] 
2 D. L. R. 20 ; [1927] 1 W. W. R. 548 ; 
47 Can. Grim. Cas. 213 ; 38 B. 0. R. 
130.— CAN. 


o. .] — Trade Disputes Act, 

1906, in legalising “ peaceful picket- 
ing’* does not oonler a right to enter 
upon private property against the will 


of the owner.— L mikin v. Belfast 
Hauhouk Comrs., 11908J 2 I. R. 214. 
— IR. 

p. — .] — Topin V. Feron (1009). 
43 1. L. T. 190.— IR. 

q. .] — An ludawful entry on 

another’s iircmlscH caimot be justified 
under Trades Disputes Act, s. 2 (1). — 
M’Cuskku V. Smith, [1918] 2 1. R. 432. 
— IR. 

r. .] — Barton v. Harten, 

[1925] 2 1. R. 37.— IR. 

t. .] — Clarkson r. Stitart 

(1894), 22 l{.(Ct.of Sess.)(J.)5.— SCOT. 

a. .] — WiiHON V. Renton, 

[1909] S. C. (J.) 32 ; 47 Sc. L. R. 209 ; 

[1909] 1 S. L. T. 30; 6 Adam, 166. — 

SCOT. 

b. Inducement to break contract or 
interference unih trade, business or 
emvioyrneni — Whether actionable. ] — 
Long v. Larkin, [1914] 2 I. R. 329. — 

IR. 

0. .] — Ruddock v. Sin- 


clair. [1925] N. Z. L. R. 677.— N.Z. 

d. .] — -When the old laws 

against cornbliiatioiis of worlcmcu were 
abolished, their place was BUp]>lied 
by an Act which declares it to be a 
crime punishable bv imprisonment for 
any workman to obstruct, dlstuib, or 
inUmldate those who choose to i*ema^ 
in the service of their masters. We 
have here a combination of men agree- 
ing to compel their masters to disiulss 
all workmen who refuse to join them, U 
this resolution they enfoivo by compel- 
ling all the rest of the men in the 
union to refuse to work for that master. 
If this is not obstruction & Intimidation 
I do not know what it is (Lord Cook- 
BUHN.) — Mennie V. Blair (1852), 14 
Dunl. (ct. of Sess.) 359 ; 1 Stuart, 

297.— SCOT. 


e. .]— Milligan (John 

Co., Ltd. v. Ayr Harbour Trus- 
kes, [1915] S. C. 937 ; 52 So. L. R. 


f. .] — Sloan v. Mac- 

millan, [1921] S. 0. (J.) 1.— SCOT. 
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Sect. 8. — TJie Trade Disputes Acts^ and analogous 
colonial statutes : Sid)- sect. 3. Sects. 9 c& 10 : 
8vd)-sect. J.| 

workmen should not be indictable as a criminal 
conspiracy, if the act when committed by one 
person would not be a crime. It thus struck, in 
the particular instance mentioned, at the principal 
of the criminal law of conspiracy to the effect that 
it is the “ agreement or combination ” which is the 
essence of the crime, & that therefore, or combina- 
tion or agreement to do, or procure to be done, 
something not in its own nature criminal if done 
by one p(‘rson, might still be a crime (Loud 
Atkinson). 

(3) The qualification conmion to 1906 Act, ss. 
1 , 2 & 3 is here introduced to qualify to that extent 
the statutory liability imposed upon the trustees, 
who may not be members of the union at all 
(Loud Atkinson). — Vacher & Sons, Ltd. v. 
IjONDON Society of Compositors, [1913] A. C. 
107; 82 L. J. K. L. 232; 107 L. T. 722 ; 29 
T. L. IL 73 ; 57 Sol. Jo. 75, IT. L. 

Anvolatioiis :—As to (1) Consd. Hardio & Lano v. Chiltorn, 

IIU2HJ I K. H. Refd. OaskoU v. LancaHliiro i<c 

Cheshire Miners* Federation (1912), 28 T. L. K. 518 ; 

Valentino v. Hyde, 11919] 2 Ch. 129. Generally, Mentd. 

National Telephone Co. v. Postmaster General, [1919] 

A. C. 540 ; lie Boalor, [1915] 1 K. B. 21 ; London Corpn. 

r. Associated Newspapers, 11915] A. 674 ; Sagee, Eicholz, 

11919J2K.B. 171 ; Bn^^]iIlg u. Camp (1928), 128 L. T. 34 2 ; 

Honshall v. I^orter, [1923] 2 K. B. 193 ; The Ruapehu 

(1926), 136 L. T. 146. 

1260. Protection extends only to union as such 
—No shield to Individual members.] — Bussy v. 
Amalgamated Society of Kailway Servants ^ 
Bell, No. 1251, ante. 

1261. Libel.] — United County Theatres, Ltd. 
i*. Durrant (1909), Jaimes, July 6, C. A. 

1262. Effect of some rules providing for illegal 
object.] — Gaskell v. Lancashire & Cheshire 
Miners’ Federation, No. 1248, ante. 

1263. Action for breach of contractual rights — 
Under union rules.] — Barr v. Lancashire & 
Chesiiirk Miners’ Federation, No. 1041, ante. 

1264. Action for Injunction to restrain future 
tortious act.] — (1) I’ltfs. were dealers in motor cars. 
Deft, assocn. was a trade union certified as such 
under 1913 Act, s. 2 (3), <fe other defts. were 
respectively the chairman & members of the 
council of tlie assocn. The assocn. consisted of 
manufacturers of motor vehicles & motor goods, 
& the manufactureis fixed certain prices for their 
goods, above or below whicli tliey deemed it 
undesirable that their goods should be sold. In 
order to enforce tliis object, the bye-laws of the 
assocn. provided that on jiroof to the satisfaction 
of the council that any person has offered or 
advertised or sold any proprietary price maintained 
article at a price above or below the price fixed in 
tlie protected list, the council might place the name 
of that person on a list called the “ stop list,” & 
give notice thereof to all members of the assocn., 
with an t‘Xcepiion in the case of contracts existing 
at the date of admission of the proprietor to 
membership ; & the council might also place on 
the stop list the name of any person who should 
supply proprietary price maintained ariicles to, 
or nave any trade relations in regard to those 


articles with, any person whose n a m e was on the 
stop list. The bye-laws further provided that no 
member of the assocn. should supply any pro- 
prietary price maintained article to, or have any 
trade relations in regard thereto with, any person 
whose name was on the stop list. Pltfs., who were 
not members of the assocn., on behalf of a cus- 
tomer advertised for sale a new motor car, which 
was being manufactured by a member of the assocn. 
& was to be delivered shortly, at a price exceeding 
the price fixed by the manufacturer. The council 
of the assocn., after hearing pltfs., decided to place 
their name on the stop list, & published the stop 
list with pltfs.’ name, among others, on it in the 
trade journals. Bltfs. thereupon brought an 
action for an injunction to restrain defts. from 
publishing pltfs.’ name in the stop list, or from 
publishing any libel of pltfs. injuriously affecting 
them in their business. The libel complained of 
was the publication of the stop list, which stated 
that ” in ymi-suance of its policy of conserving the 
fixed retail prices scheduled in its protected lists, 
tlie Motor Trade Assocn. issues the subjoined stop 
list under power of its bye-laws. . . . Until 
furtlier notice the following parties are not to be 
supplied directly or indirectly with any of the 
articles on tlio ‘protected lists of this Assocn.” 
Then followed the names & addi’esses : — Held : 


the imblication of pltfs.’ name in the stop list was 
done by defls. hond fide in the protection of trade 
interests of the members of the assocn., & there- 
fore was not unlawful, & an injunction should not 
be granted. 

(2) 1906 Act, 8. 4, which provides that an 
action against a trade union ... in respect of any 
tortious act alleged to have been committed by or 
on behalf of the trade union shall not be enter- 
tained by any ct.” — applies to an action for an 
injunction to restrain the future commission of a 
toriious act. — Ware & De Feeville, Iot. v. 
Motor Trade Assocn., [1921] 3 K. B. 40 ; 90 
L. J. K. B. 949 ; 125 L. T. 265 ; 37 T. L. K. 213 ; 
sub nom. Wake & De ^Tieville, Ltd. v. Motor 
Trade Assocn., 65 Sol. Jo. 239, C. A. 

Annotations : — As to (1) Folld. Sorroll v. Smith, 

700. Consd. R. v, Denyer, [1920] 2 K. B. 258. FoUd. 

Auto-Mart (London) v. Chilton (ll^‘-^7), 43 T. L. R. 463. 

Consd. Hardio & Lan'e v. Chilton, [1928] i K. B. 306. 

Reid. Hardio & Lano v. Chlltcrn, [1928] 1 K. B. 663. 


1265. Immunity applicable to union of masters 
or workmen.] — IIardie & liANE, Ltd. v. (’hiltern 
(Chilton), No. 1289, post. 


Sect. 9.— AGENCY BETWEEN CENTRAL UNION 
AND BRANCHES. 

1266. Whether agency between central union 
& branches — Determination by rules.] — Airey v. 
Weigiiill (1905), 49 Sol. Jo. 279, 0. A. 

1267. .] — Denary & Cadeby Main 

Collieries, Ltd. v. Yorkshire Miners’ Assocn., 
No. 994, ante. 

1268. .] — Smithies v. National 

Assocn. of Operative Plasterers, No. 1197, 
ante. 


PART VII. SECT. 9. 

1266 i. Whether agency between central 
nnxon <$' brunettes — Determinniion by 
rules .] — Waterside Workers Fkdera- 
noN OF Australia v. Burgess 
Brothers, Ltd. (1916), 21 C. L. R. 
129.- AUS. 

g. Eight of craft brotherhood — To 
revoke charter of local union .] — There 
is no inherent right in the executive 
board of an international craft brother- 


hood to rovoko tho charter of a local 
union thereof for violationH of its con- 
stitution. Such right must bo found 
in tho constitution in order to bo 
exercisable. — Morrison v. Ingles, 
Ingles v. Woodsidb (B. C.), [1920] 
2 W. W, U. 50.— CAN. 

h. .] — revocation of 

the charter of a local \mion of an 
international craft brotherhood : — 
Held : to be Illegal because done with- 


out right or done under a r^ht Impro- 
perly exercised, as no opportunity had 
DCOil given to the local imlon of defend- 
ing itself. — British Columbia Tele- 
phone Co. V. Morrison, Interna- 
tional Brotherhood op Electrical 
Workers, Local Union No. 213, & 
Local Union No. 310, of 
Brotherhood, [1921] 1 W. W. H. 
694.— CAN. 

1 k. Eight of society registered in 
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1289. Authority to branch to act as agents.] 

— Airey r. Weighill ^906), 49 Hoi. Jo. 279, C. A. 

1270. .] — Denary & Cadeby Main 

OoLLiERiES, Ltd. v, Yorkshire Miners’ Assocn., 
No. 994, ante, 

1271. .] — Smithies v. National 

Assocn. of Operative Plasterers, No. 1197, 

ante. 

1272. Provision of strike pay by central 

union.] — Denary & Oadery Main Collieries, 
Ltd. V. Yorkshire Miners’ Assocn., No. 994, 
ante. 

1273. Request to central union to sanction 

strike.] — Smithies v. National Assocn. of 
Operative Plasterers, No. 1197, ante. 

1274. Authority of officials — Limited to authority 
lawfully exerciseable by union.] — ^Walters v. 
Green, No. 1278, poet. 

1275. Liability of official — Breach of contract — 
Necessity for knowledge of contract.] — Smithies 
V. National Assocn. of Operative Plasterers, 
No. 1197, ante, 

1276. Position of district delegate — Whether 
union or officials bound by acts of delegate.] — 

Pltfs. were shipwrights, employed by the day by a 
firm of ship repairers to execute repairs to the 
woodwork pf a ship. Some ironworkers who were 
members of a trade union were employed on the 
ironwork of the ship, & they objected to working 
in the same yard with pltfs. upon the ground that 
the latter had previously worked at ironwork on 
ships in another yard. The district delegate of 
the union was called in by the ironworkers, &> ho 
informed the employers that the ironworkers 
would leave off work unless pltfs. were discharged 
that day. In consequence of that throat pltfs. 
were discharged at the end of the day. Pltfs. 
brought an action against the district delegate, the 
chairman, & the general secretary of the union, 
for maliciously, & with intent to injure pltfs., 
inducing the employers to discharge pltfs. & to 
refuse to engage them again. The jury found that 
the district delegate acted maliciously, that 
pltfs. had been injured thereby, but that other 
two defts. did not authorise his acts : — Held : the 
district delegate was not the agent or servant of the 
members of the union, so as to render each member 
liable for his acts, & therefore, the chairman & 
general secretary were not, merely by reason of 
fheir being members of the union, liable in the 
action. — Flood v. Jackson, [1895] 2 Q. B. 21 ; 
04 L. J. Q. B. 605 ; 73 L. T. 101 ; 59 J. P. 388 ; 
43 W, K. 453 ; 11 T. L. B. 335 ; 39 Sol. Jo. 396 ; 
14 R. 397, (\ A. ; reved. without touching this 
point, sub nom. Allen v. Flood, [1898] A. G. 1, 
II. L. 

Annotations: — Distd. Llnaker v. Pilcher (1901), 70 L. J. 

K. B. 396. Reid. Wolatenholme v. Arifis, [1920] 2 Ch. 403. 

Mentd. Lyons r. Wilkins, 11896] l Ch. 811 ; AJellor. Worsley, 

[1898] 1 Ch. 271 ; lluttloyr. Simmons, [1898] 1 (i. B. 181 ; 

Tuylor r. Cambridge Gazette Co. & Kilnor (1898), 42 

Sol. Jo. 832 ; Charnock v. Court (1899), 68 L. J. Ch. 650; 


Hubbnek v. Wilkinson, Hey wood & Clark, [1899] 1 Q. B. 
86 ; Lyons v. Wilkins, [1899] 1 Ch. 265 ; Boots v. Grundy 
(1900), 82 L. T. 769 ; Quinn r. Leatham, [1901] A. C. 495 ; 
Read v. Friendly Soo. of Operative Stonemasons of England , 
Ireland & Wales, [1902] 2 K. B. 732 ; Brigg v. Thornton 
(1903), 73 L. J. Ch. 301 ; Glblan r. NationaT Amalgamated 
Labourers’ Union of Great Britain & Ireland, [19031 
2 K. B. 600 ; South Wales Miners Federation v. Glamorgan 
CoalCo,, [1905] A. C. 239 ; Denaby& Cadeby Main Collieries 
V. Yorkshire Miners’ Assocn., [1906] A. C. 384 ; Conway 
V. Wade (1908), 78 L. J. K. B. 14 ; National Phonograph 
Co. V. Edison Bell Consolidated Phonograph Co., [1908] 

1 Ch. 335 ; Wllford v. West Riding of Yorkshire County 
Council, [1908] 1 K. B. 685 ; Santen r. Busnach (1913). 
29 T. L. R. 214 ; lie Ainsworth, Finch v. Smith, [1915] 

2 Ch. 96 ; Stott v. Gamble, [1916] 2 K. U. 504 ; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244 ; Valentine r. 
Hyde, [1919] 2 Ch. 129 ; Davies v. Thomas, [1920] 2 Ch, 
189; Hodges v. Webb, [1920] 2 Ch. 70; Ware & Do 
Frevillo v. Motor Trade Ajssocn., [1921] 3 K. B. 40 ; White 
V. lUlcy, [1921] 1 Ch. 1 ; Sorrell v. Smith, [1925] A. C. 700 : 
Hordie & Lane v. Chilton, [1928] 2 K. B. 306. 


Liability of union for tort of agent .] — See 1906 
Act, 8. 4 ; & Sect. 8, ante. 


Sect. 10.— PROCEEDINGS BY AND AGAINST 
TRADE UNIONS. 

Sub -sect. 1. — ^Right to Sue. 

1277. One or more members of masters’ associa- 
tion — Right to sue on behalf of themselves & other 
members— Injunction to restrain commission of 
offence.] — Qu. : whether one or more membei's of 
a masters’ assocn. can sue on behalf of themselves 
&, all other the members of their union for an 
injunction to restrain the committing of an 
offence under 1875 Act, & from inducing persons to 
break their contracts.— -Charnock v. Court, [1899] 
2 Ch. 35 ; 68 L. J. Ch. 550 ; 80 L. T. 564 ; 63 J. P. 
456 ; 47 W. R. 633 ; 43 Sol. Jo. 416. 

Annotation : — Apld. Walters v. Green, [1899] 2 Ch. 696. 

1278. Persons subject to compulsion by illegal 
means — Right to sue as co-plaintiffs.] --(1) Per- 
sons whom it is sought to compel by ill(*gal means 
to act not in accordance with the views they would 
themselves adopt, but in accordance with the views 
of others, may join as co-pltfs. in an action against 
those seeking to coerce them. 

(2) Trade unions are legal bodies, & primd facie 
their officers cannot be presumed to have authority 
to do or sanction anything other than that which 
trade unions may lawfully do (Stirling, J.). — 
Walters v. Green, [1899] 2 (’h. 696 ; 68 L. J. Ch. 
730 ; 81 L. T. 151 ; 63 J. P. 742 ; 48 W. R. 23 ; 
15 T. L. R. 532. 

1279. Injunction to restrain Induce- 

ment to break contracts.] — Charnock v. Court, 
No. 1277, ante. 

1280. Right to sue in registered name.] -Taff 
Vale Ry, Co. v. Amalgamated Society of 
Railway Servants, No. 1295, post. 

1281. Head trustees of union — Right to sue 
branch trustees — Threatened misapplication of 
funds.] — Cope v. Crossingham, No. 1128, ante. 


England — To sve branch officers in 
Canada — For account <£: return of 
assets.] — Srllor’s v. Woodruff, 
[1925] 4 D. L. R. 646 ; 57 O. L. R. 582. 

—CAN. 

i. Jurisdiction of Court of 
Session.] — The National Union of 
Dock Labourers consisted of combina- 
tions of dock labourers which were 
enrolled by the executive of the union 
as local branches. The Union had its 
registered office In England, but 
hod a branch office in Glasgow. It was 
registered in England, but a copy of 
rules was recorded In Scotland : — 
Held : the union was subject to the 
iurisdlotlon of the Ct. of Session. — 

MAOKENDBIOK t?. NATIONAL UNION OF 


Dopk Lapourebs in Great Britain 
& Ireland, [1911] S. C. 83; 48 Sc. 
L. K. 17 ; 11910] 2 S. L. T. 215.— SCOT. 

PART VII. SECT. 10, SUB-SECT. 1. 

l. Oeneral rule.] — trade union 

has the same right to sue as any other 
organisation except as limited by 
statute. — A malgamated Society of 
Carpenters & Joiners v. SiNri.AiR, 
[1925] 2 D. L. R. 774 ; 56 O. L. R. 

559.— CAN. 

m. Unable to sue in registered name 
— At common law.] — A trade union re- 
gistered under 45 Viet. No. 12, not being 
a corporate body, cannot ‘iuo at 
common law in Its registered name. 
—Railway Workers & General La- 


liouRERS Assocn. v. United Jj\ 
BOURKRS PROTKC'TIVE SOCIF.TY (1914), 
14 S. R. N. S. W. 1 ; 31 N. S. W. W. N. 
12.— A US. 

n. Right to apHu for writ of 
mandamus.] — R. v. Rathiuines Urb-vn 
District Council, [1928] I. R. 260. — 

— IR. 

o. Refusal of secretary ‘treasurer to 
hand Over funds — Trade union may sue 
for recovery.] — The secretary -treasurer 
of an imre^stcred trade union was 
removed from office but declined to 
hand over to his Buccessor a fiuid 
which he held for payment of certain 
expenses & salaries. In an action on 
behalf of the imion for the amount : — 
Held : though some of the purposes of 
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by mnd U/gaimt trade uaims : 
j Sii^wotoVlt 2 db 8.J 

1B82. ProeMill»|8 muter Workmen*8 CTompeiisa- 
ma Aet« ltK)6 (e. 58 ) — Right of union to take pro- 
oeedinge in «roikman*s name.] — It is not right for 
a trade union to start proceedings [under above 
Act] in the workman's name without his authority, 
although the trade union may help the workman 
(Lobd Cozens-Hakdy, M.R.). — ^Bobbey v. Cros- 
BIB (W. M.) & Co., Dtd. (1916), 84 L, J. K. B. 
860 ; 8 B, W. C. C. 236, 0. A. ; revad. without 
affecting this point, 86 L. J. K, B. 239, H. L. 

1283. Right of union to assist workman.] — 

Bobbeyv. Cbosbie (W. M.) & Co., Ltd., No. 1282, 
ante, 

1284. Member of union or representative — Right 
to sue for sick pay.] — ^BuRKE V, AMALOAIdATED 
Society op Dyers, No. 1051, ante. 

Maintenance by trade union.] — See Action, 
Vol. I., p. 84, Nos. 682, 683. 


Sub -SECT. 2. — Liability to be Sued. 

1285. Members of trade protection society — 
Members passing resolution authorising expendi- 
twe.] — By the rules of a society “ for the protec- 
tion of trade ” the professed object of which was to 
watch the progress of measures through Parlia- 
ment affecting the trade interests, & to protect its 
members fiom the practices of the fraudulent & 
dishonest, the committee had the appointment of 
the printer & stationer, to bo elected from among 
the members of the society ; & to the committee 
was to be referred the defraying of the expenses, & 
the applying & disposing of the moneys of the 
society. It was also provided by the rules, that 
the sum of £10 should be left in the secretary’s 
hands to meet the current expenses ; but that all 
ordei's for the i)aymcnt of money should be drawn 
by secretary upon the treasurer at a committee 
meeting. Pltf. was appointed printer & stationer 
to the society, A shortly afterwards paid lus 
subscription. Ilefts., who were iriembers of the 
committee passed the resolutions for the orders 
for printing A stationery which were supplied by 
pltf. : — Held : pltf. was not precluded by the 
rules from suing defts., as the rules did not create 
a partnership betw^een the members of the society ; 
A it was not to be inferred from the rules that 
pltf. looked to the fund, A not to the fjarties who 
gave the ordera. — Caldicott r. Griffiths (1853), 
8 Exch. 898 ; 1 C. L. B. 715 ; 23 L. J. Ex. 54 ; 17 
J. P. 601 ; 155 E. K. 1618. 

1286. Officials of union — Liability to be sued In 
representative character — R. S._C., Ord. 51, r. 9.J — 
order may be made under above rule autho- 
rising one or more persons to defend on behalf of all 
persons interested, against the will of the person or 
persons so authorised. Pltf., a member of a 
labour protection league, sued to enforce his rights 
under a rule of the league, which provided that, 


in oase of a member being peimanently disabled by 
an accident, a levy should be made on the members 
of the lea^e for his ben^t» A applied lor an order 
authorising the president A secretary of the lei^e 
to defend on behalf of all the members. The 
president A secretary opposed the application : — 
Held : an order could properly be made. — ^WooD 
V. McCarthy, [1893] 1 Q. B. 776 ; 62 L. J. Q. B. 
373 ; 69 L. T. 431 ; 41 W. R. 623 ; 9 T. L. R. 447 ; 
37 Sol. Jo. 478 ; 6 R. 408, D. 0. 

AnnotaHona : — ^Beld. Mercantile Marine Service Assocn. 
V. Toms, [1916] 2 K. B. 243; Hardie & Lane v. OhUtern, 
Same v. Same, [1928] 1 K. B. 663. 

1287. .] — who carried on 

business as a builder, sued the officers of three 
trade imions, A of the joint committee of such 
trade unions, “ as well on their own behalf as on 
behalf of A as representing all the members of each 
of the said societies A joint committee to which 
they respectively belong,” for damages A also for 
an injunction to restrain the trade unions A joint 
committee from molesting him in the conduct of 
his business : — Held : pltf. was not entitled, under 
R. S. C., Ord. 16, r. 9, to sue defts. in their repre- 
sentative character, inasmuch as the members of 
the trade unions assumed to be represented by the 
officers of the trade unions had no such interest in 
the cause or matter as was contemplated by the 
rule. — T emperton v, Russell, [1893] 1 Q. B. 435 ; 
62 L. J. Q. B. 300 ; 68 L. T. 426 ; 67 J. P. 518 ; 
41 W. R. 321 ; 9 T. L. R. 304 ; 37 Sol. Jo. 303 ; 4 
R. 302, C. A. 

Annotations : — Consd. Bedford v, ElHs, [1901] A. C. 1. Refd. 
Woodr. McCarthy, [1893] 1 Q. B. 7 76 ; Flood & Taylor r. 
Jackson, Knight tSc Alien (1896), 69 J. ]^ 388 ; Charnock 
V. Comt (1899), 80 L. T. 661 ; Linaker v. Pilcher (1901), 
70 L. J. K. B. 390 : Tall Vale By. v. Ainalpramated 8oc. 
of By. Servants, [1901 ] A. C. 426 ; Mercantile Marine Service 
Abhocu. V . Toms, [1910] 2 K. B, 243 ; Hardie 6c Lane v. 
Chlltern, [1928] 1 K. B. GC3. 

1288. .] — Pltfs. brought an 

action for an alleged libel published in a journal 
owned A managed by the Imperial Mercliant 
Service Guild. Tlie guild was an unincorporated 
body having for its objects the protection of the 
interests A the legal dehmee of captains, officers 
A apprentices of tlie merchant service. It con- 
sist(‘d of about 15,000 members, A its business A 
affairs were conducted under the control A super- 
vision of a management conmiittec, of which the 
chairman vice-chairman, Asocretary were members, 
Pltfs. issued the writ in the action against the chair- 
man, vice-cliairman, A secretary of the guild ” sued 
on their own behalf A on behalf of all other 
members of ” the guild, A applied for an order under 
above rule, that defts. should be appointed to 
represent all other members of the guild : — Held : 
the order ought not to be made. — Mercantile 
Marine Service Assocn. v. Toms, [1916J 2 K. B. 
243 ; 85 L. J. K. B. 311 ; 114 L. T. 124, 0. A. 

Annotation : — Apld. Hardie & Lane v. CUiltem, Same v. 
Same, [1928J 1 K. B. 663. 

1289. .] — In an action against 

three joint defts, claiming damages for conspiracy 
A libel, A also money had A received to pltfs.’ 


the anion may be illceal as being in 
restraint of trade the union is not 
thereby deprived of Its right to hold 
a benofieial interest In the fund & to 
Invoke the aid of the courts for its 
protection. — Siarr v. Chase, [1924] 
4 D. L. K. 55 ; [1924] S. C. R. 495.— 
CAN. 

p. Void reffisiration under Com- 
panies Acts — No right to sue .] — 
Edinburgh & District Aerated 
Waters MANUPAcruBKiis* DBraNCE 
Assocn. v. Jknkinson (x, Co. (1903), 5 
F. (Ot. of Sess.) 1159.— SCOT. 

q. Performing Right Society — 
W nether trade union .] — Performing 


Right Society, Ltd. v. Edinburgh 
Maqis'Crates, [1922] S. C. 165 ; .59 
Sc. L. R. 194,— scot. 

r. Right to sue atibject to Trade 
Union Acts, 1871-1906.]— The con- 
tract between an English trades union 
& its members is governed by the law 
of England when there is nothing to 
show that tho contract Is to bo per- 
formed outside England. Such a 
trades union can euo Sc be sued 
only subject to tho Trade Union 
Acts, 1871-1906.— Rogers v. United 
Society of Boilermakers & Iron & 
Steel Shipbuilders, [1910] T. L. 
195.— S. AF. 


PART VII. SECT. 10. SUB-SECT. 2. 

t. Trustees cannot be sued — Pro- 
ceedings of criminal ruiture.] — Ex p. 
McDonald (1919), 26 C. L. R. 156 ; 
19 S. R. N. S. W. 256 ; 36 N. S. W. W. N. 
48.— AUS. 


a. Purchase of goods on credit — 
Statutory inability to buy on credit ,] — 
Pltf. sued the omcers & directors of 
a co-operative assocn. incorporated 
under R. S. 0. 1887, 0 . 166, for the price 
of goods sold on credit, the assocn. 
being by their Act of incorporation for- 
bidden to buy in that way : — Held : 
pltf. could not recover, as no action 
could bo maintained upon on Implied 



Part VII. — Trade Unions. 


127 


use, delis, were named twioe in the writ So state- 
ment of olalm* <a) without any qualification, So 
(h) in a repei^tative capacity, as rraresenting 
an unregistered trade umon, the Motor ^Trade 
AsBocn., So its members. The statement of claim 
alleged that defts. controlled the assocn. for all 
practical purposes So that its fimds were vested in 
them; — Held: (1) there being no community of 
interest between defts. So the other members of 
the assocn., so far as regards the subject-matter of 
the action or the defence to it, the case would not 
be brought within the provisions of R. S. 0., Ord. 
16, r. 9, So the claim so far as it was made against 
defts. in a representative capacity must be struck 
out So dismissed ; (2) the case came within 1906 
Act, sect. 4, prohibiting any action in trot against 
any trade union, the sect, applying equally to 
union of masters or of workmen or of the two. — 
Hardie So Lane, Ltd. v. Chiltekn (Chilton), 
[1928] 1 K. B. 663; 96 L. .1. K. B. 1040; 138 
L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 664, C. A. 

1290. Trustees of union — Action for salary.] — 
In an action to recover salary the trustees of a 
trade union are properly made defts. under 1871 
Act, s. 9. — CuRLE V. Lester (1893), 9 T. L. R. 
480. 

Annotation : — Refd. Hardie & Lane v. Chlltern, [1928] 1 

K. B. 663. 

1291. Liability to be sued so as to bind 

union funds.] — The trustees of a trade union, 
appointed as provided by 1871 Act, are entitled to 
be indemnified out of the funds of the union in 
respect of a liability incurred by them by reason of 
a libel contained in a newspaper, of which as such 
trustee^s they are registered proprietors So which 
is carried on in the interests of tlic members of the 
trade union. Therefore, in an action brought 
against them for a libel contained in the n<‘WHi)aper, 
the trustees can be sued in their cajiacity of trustees 
so as to bind the funds of the trad«‘ union. 

looking at the* ruh's, So at the objects of the 
society therf* disclosed th(‘r(‘ can be no question 
that it was within the power ^ objects of tli(‘ society 
to establish & carry on tJie n<‘W’spaper (Mathew, J.), 
— Linaker V. Bilcher (1001), 70 L. .T. K. B. 30() ; 
84 I.. T. 421 ; 40 W. B. 113 ; J7 T, L. B. 250 , 
45 Sol. Jo. 270. 

Ai}ootat\o)i» N.F. Obboriio v. Ainnlpaiimtcd Hoc. of l{y 

.Sor\ui]lH, [19091 1 t'li. J63. Refd. MceJ v. South WaloH 

IMinerb’ Federation (J907), 9(5 L. T. 200 ; Rickardb v. 

Bartram (190.S), 2.") T. L. It. Ihl. 

1292. Injunction against branch trustees — 

Threatening to misapply funds.] CJope v. Cross- 
INGHAM, No. 1128, ante, 

1293. - Action for declaration as to Parlia- 
mentary levy.]— Parr v. Lancashire So Cheshire 
Miners’ Federation, No. 104#l, ante. 

1294. Union registered under Trade Union Acts — 
Claim under Friendly Societies Acts -Jurisdiction 
of Justices.] — Whellan v, Bodgers (1887), 3 
T. L. R. 460, D. C. 

1295. Liability to be sued In registered 

name.] — (1) A trade union, registered under 1871 
So 1876 Acts, may be sued in its registered name. 

The very omission from the statute of any pro- 
vision authorising So directing that it shall sue So 
be sued in any other name than that given to it by 
its registration appears to me to lead to no other 
reasonable conclusion than that in so creating it, 
it was intended by the Legislature that by that 


name & by no otber it should be known So that for 
all purposes that name should be used So applied 
to it in all legal proceeding unless there was any 
other provision which militated against such a 
construction (Lord Brampton). 

(2) Parliament has legalised trade unions, 
whether registered or not (Lord Macnaghtbn). 

(3) A registered trade union has an exclusive 
right to the name in which it is registered, a right 
to hold a limited amount of real estate & unlimited 
personal estate (Lord Shand). 

(4) I have no doubt whatever that a trade union 
whether registered or unregistered may bo sued 
in representative actions if the persons selected 
as defts. be persons who, from their position, may 
be taken fairly to represent the body (Lord 
Macnaghten). — Tape Vale Ry. Co. v. Amalga- 
mated Society of Railway Servants, [1901] 
A. C. 426 ; 70 L. J. K. B. 005 ; 85 L. T. 147 ; 65 
J. P. .596 ; 50 W. R. 44 ; 17 T. L. R. 698 ; 45 
Sol. Jo. 090, H. L. 

Annotations: — As <o (1) Consd. Bloom v. National Fodora- 
tiou of Discharfired & Demobilised Sailors & Soldiers 
(1918), 35 T. L. U. 50. Refd. Giblan v. National Amal 
gamated Labourers* Union of Great Britain & Ireland 
11903] 2 K. B. 600 ; Yorkshire Miners’ Assocn. v. Howdeu, 
[1905] A. C. 256 ; McLuskoy v. Cole, [1922] 1 Ch. 7 ; 
Marshal Shipping Co. v. Board of Trade, [1923] 2 K. B, 
343. As to (.3) Refd. Glamorgan Coal Co. v. South Wales 
Miners’ Federation, 11903] 2 K. B. 545. As to (4) Consd. 
Itusscll V. Amalgumat-cd Sue. of (Carpenters & .loincrs, 
[1912] A. C. 421. Apid. I’arr v. Lancashire & Cheshire 
Miners’ Federation, I19i3] 1 Ch. 386. Refd. Linaker v. 
PUcher (1901), 70 L. J. K. H. 396 ; Bussy v. Amalgamated 
Soc. of Hy. Servants & Bell (1908), 24 T. L. R. 437 ; 
Markt u. Knight S.S. (Jo., Sale & Fruzar y. Knight S.S. Co., 
[1910] 2 K. B. 1021 ; Vaoher v. London Soc. of Com- 
positors, [1913] A. C. 107; KeiJy v. National Soc. of 
Operative Printers’ Assistants (1915), 84 It. J. K. B. 2236 : 
Ideal Filinb v. Richards, [1927] 1 K. B. 374 ; HarcUe 
t<c Lane r. Chiltcm, Same r. Same, [1928] 1 K. B. 
663. (icneralli/, Refd. Alrey v, Welghill (1905), 49 
Sol. .To. 279 : Conway o. Wade, [1908] 2 K. B. ^4/ • 
Amalgamated Soc, of Ry. Servaut*^ e. Osborne, [1910] 
A. C. 87. Mentd. Walker v. Sur, [191 J] 2 K. B. 9^9 j 
Mercantile Marine Service Assocn. v. Toms, [1916] 2 
K. B. 243. 

1296. Proper representatives of union — Repre- 
sentative action.] — T aep Vale By. Co. v. Amal- 
gamated Society of Bailway Servants, No. 
1295, ante. 

1297. Injunction- Enumeration of persons to be 

bound.] — B ink v. Federation op Trades So 
Labour T]nion.s (1892), 8 T. li. B. 216; 36 

Sol. Jo. 201 . 

Effect of 1906 Act.]— SVe Sect. 8, sub-sect. 3, 
ante. 


Sub-sect. 3. — Procedure. 

1298. Joinder of causes of action — Action for 
slander- Action for conspiracy to slander.]— -Eight 
pltfs. wore members of tlie National Union of 
Railwaymen, a trade union. One was president, 
another the general secretary, three were assistant 
secretaries, & the other three were members of 
the executive committee. All the secretaries 
received salaries. So other four pltfs. were paid 
12s. 6d. a day, when engaged in the work of the 
union. Six defts. were members of the Associated 
Society of Locomotive Engineers & Firemen. 
In Oct. 1915, several defts. made speeches at 
various meetings of railway men, So stated that 
but for the conduct of pltfs. at a meeting in 
June, 1915, the railway men woidd have got a 


representation or warranty of antho- Workers op America, [1919] 1 — Robinson v. Adams (1J25), 5() 

rlty in law to do an act ; &. moreover, W. W. R. 217 ; 45 D. L. R. 150 ; 14 O. L. K. 217 ; [1925] 1 D. L. li. 359.— 

, must be taken to have known of Alta. L. R. 251. — CAN. CAN. 

statutory inability. — Struthers 
V. Mackenzie (1897), 28 O. R. 381. — 

CAN. 

b. In own name.] — ^Williams v. 

Local Union No. 1562, United Mine anco : — livid : It was improper to sue. 19. — SCOT. 


0. Cannot he sued.] — An imln- 
corporated body, a local branch of a 
trade union, was named as deft, in the 
writ of summons. & entered an aoneor- 
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d. Contents of cowpioiaL]- Aonevv 
V. Addison (1892), 20 R. (Ot. ofSoss.) 
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Sect, 10. — Proceedtngs by and against 
Snb'Sect. 3. PartsVIII, & IX, 


trade unions : 
Sects, 1 <6:2.1 


war bonus in June, 1015, instead of Oct, 
statement of claim alleged that defts, conspired 
to injure pltfs. by publishing matter defamatory 
of pltfs. & that in pursuance of such conspiracy 
they published of each of pltfs. in their offices 
defamatory statements. No special damage was 
alleged or proved. The jury found that four of 
defts. had conspired to slander pltfs., & that all 
defts. had slandered pltfs. ; they awarded damages 
for the separate slanders, but none in respect of 
conspiracy. Judgment was entered for each of 
pltfs. for the amount awarded respectively, & 
for a declaration that four defts. had conspired 
to injure pltfs. by publishing slanders of them : — 
Held : the causes of action for conspiracy to slander 
& for <he separate slander's were not improperly 
joined in one action, subject to the judge’s power 
to direct separate trials of the several causes of 
action, if ho thought them embarrasing to the 
several defts. — Thomas v, Moore, [1918] 1 K. B. 
555 ; 87 L. J. K, B. 577 ; 118 L. T. 298, C. A. 

Annotations Refd. Pratt V. British Medical Assocn., 
11919] 1 K. n. 244 ; Myroft v. Sleight (1921), 90 L. J. 
K. B. 883 ; Payne v. British Time Becorder Co., 11921] 
2 K. B. 1 ; Simmonds v. Newport Ahercarn Black Vein 
Steani Coal Co., [1921] 1 K. B. 616 ; The W. H. Bandall, 
[1928] P. 41. 


1299. Discovery — Action for damages for con- 
spiracy — Documents tending to incriminate.] - 

In an action for damages for a conspiracy to induce 
workmen to break their contracts with pltf. deft, 
cannot refuse to discover the material documents 
on the ground that they may tend to incrimi- 
nate him, — National Asbocn. of Operative 
Plasterers v. Smithies, [J90G] A, C. 434 ; 75 
I.. J. K. B. 801 ; 95 L. T. 71 ; 22 T. L. II. 078, 
H. L. 

1300. Privilege between solicitor & client — 

Letters between member & union authorities — 
Union assisting member in legal proceedings.] — 


A member of a trade union who had been dis- 
missed by his employers furnished the union 
authorities, as^ required by the rules, with infor- 
mation in writing to enable the authorities to 
decide whether he was entitled to bring an action 
for wrongful disniissal at the expense of the union 
with tlie assistance of their solr. The infor- 
mation comprised the evidence available in 
support of the action & the names of the witnesses, 
The union authorities sanctioned an action brought 
by the member, with their solr. acting as solr. 
for pltf. Upon a summons for discovery taken 
out by defts. : — Held : the letters containing the 
information did not fall within the established 
rule as to the privilege between solr. & client & 
must be produced. — Jones v. Great Central 
Kv. Co., [1910] A. C. 4 ; 79 L. J. K. B. 191 ; 
100 L. T. 710 ; 53 Sol. Jo. 428, H. L. 

Annotation : — Refd. Adam S.S. Co. v, London Aesce. Corpn., 

[1914J3K. B. 1256. 

1301. Interrogatories as to contents of docu- 

ments — Documents in possession of secretary of 
union.] — Deft, in an action for libel being called 
upon to give discovery of documents made an 
affidavit in which he gave in a schedule a list of 
documents which he said were in the possession 
& custody of the trade union of which ho was 
general secretary, & as to which he stated that 
he had no power to produce them as they belonged 
to the trade union. l*ltf. applied for an order 
that he might be at liberty to interrogate deft, 
as to the contents of the documents scheduled to 
his affidavit : — Held : the application must be 
refused inasmuch as a person in the position of a 
servant cannot be required to answer an inter- 
rogatory asking him to give the contents of docu- 
ments in the possession of his master. — Balfour 
V, Tillett (1913), 29 T. J.. K. 332 ; 57 Sol. Jo. 
350, C. A. 

Sec, generally. Discovery, Vol. XVIII. 

1302. Further & better particulars.] — Temper- 
ton V, Kubret.l (1893), 9. T. 1j. B. 319, C. A. 


Part VIII. — Trade Protection Societies. 


1303. Validity of provisions in restraint of trade.] 

— WiCKENS V. Evans, No. 71, ante, 

1304. — - .] — Mineral Water Bottle Ex- 
change A I’rade Protection Society v. Booth, 
No. 980, ante. 

1305. - AVhere the members of an assocn. 
agreed not to sell certain goods at less than a 
particular price for ten years, & to forfeit a penalty 
of £10 for each contravention of this agreement, 
there being no restriction as to area : — Held : such 
agreement was unreasonable both as to time & 
area, & was a restraint upon trade which the ct. 
would not enforce. — Urmston (Treasurer, etc.) 
V. Whiteij£GO (1891), 55 J. P. 453 ; 7 T. L. B. 
295, C. A. 

Annotations : — Apld. North Western Salt Co. v. Electrolytic 
Alkali Co. (1912), 107 L. T. 439. Refd. Elliman v. Car- 
rington (1901), 84 L. T. 858. 

1306. — — .] — Evans (Joseph) & Co. v. IIeatii- 
coTE, No. 954, ante, 

1307. .] — (1) The rules of an assocn. com- 

prising substantially all the retail dealers of yeast 


in a large area stated the object of the assocn. to 
bo (a) to enable the members to meet from time 
to time for mutual counsel ; (6) to advise the meet- 
ing of all defaulting customers ; & (c) to improve 
the tone of the trade generally A create a more 
amicable feeling ^amongst the members ; &, 

rule 20, “ on an employee leaving an employer, 
who is a member of the assocn., the employer 
shall, if so desirous, report same to the secretary 
who shall advise all tlie members, & no other 
member of the assocn. shall employ or supply 
him for twelve months.” The officials of the 
assocn. were W., the secretary, A three other 
persons. D., after serving two yearn with W. as 
his traveller to obtain orders for yeast from his 
customers in his district, which was within the 
area entered the service of H., also a member of 
the assocn. & carrying on business in the same 
district, subject to a month’s notice on either side 
to be given at any time. W., finding that D. 
was obtaining from his customers orders for 
yeast for IT., convened a meeting of the assocn. 


PART VIII. 

0 . Oeneral rule .] — An agency in- 
tended to give Information to shop- 


koopere with a view to protect them 
against parties who are not likely to 
pay their accounts, is a legitimate 
object, provided it is prosecuted in a 


legal manner. — A ndrews v . Drum- 
mond & GRATTA.M (1887), 14 R. (Ct. of 
Sose.) 568.— SCOT. 
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which H. attended. At this meeting the attention 
of H. was called to rule 20 & he was asked to dis- 
miss D. which he refused to do. After the meeting 
further discussions took place between some of 
the members, including W., & H., & eventually H. 
consented to give &: did give D. notice determining 
his employment. In an action by D. against the 
officials of the assocn. claiming damages & an 
injunction to restrain them from interfering with 
hhn in calling on the ground that they had 
used their position & influence as officials to bring 
imdue pressure to bear on II. to procure his 
dismissal : — Held : rule 20 was in unreasonable 
restraint of trade & void, but not on that account 
an offence at common law. 

(2) Semble : that assocn. was a trade union as 
defined by 1870 Act, s. 16, &, therefore came 
within the protection of 1871 Act, s. 4. — Davies 
V. Thomas, [1020] 1 Ch. 217 ; 89 L. J. Ch. 1 ; 
122 L. T. 340 ; 84 J. P. 9 ; 30 T. L. K. 39 ; 64 
Sol. Jo. 115 ; 18 L. G. K. 57 ; affd.y [1920] 2 Ch. 
189, C. A. 

Annoktlions : — Ocncrally, Refd. Ilodges v. Webb, [1920] 

2 Ch. 70. Mentd. Said v. Butt, [1920] 3 K. B. 497. 

1308. Validity of bye-laws regulating conduct.] — 

An assocn. formed to promote <& protect the cotton 
trade in L. made a bye-law rendering a member 
liable to expulsion for disreputable conduct in 
dealings with members of associated societies. 
l*ltfs. having sold cotton, the bills of lading of 
which were forged to a firm, mcmibers of a German 
assocn., with whom the L. Assocn. had agreed 
that refusal to arbitrate upon questions in dispute 
should constitute disreiuitflble conduct, refused 
to submit the questions between themselves & 
such firm to arbn,, & a foreign award was made 
against pllfs. for payment of a large sum of 
money. By German law an “ enforcement order ” 
is necessary before an award can be enforced. The 
Ij. Assocn. having tlireateiied to expel jdtfs. 
under their bye-law : — Held : the bye-law & 
agreement were within the powers of the assocn., 
&, not being opj)ressive on the minority of its 
members, were inira vires ; also the assocn. was 
not a trade union or illegally registered as a co. — 
Merrifield, Ziegler & Co. v. Liverpool Cotton 
Assocn., Ltd. (1911), 105 L. T. 97 ; 55 Sol. Jo. 
581. 

Annotaliori : — Mentd. Harrop v, Harrop, [1920] 3 K. B. 38G. 

1309. Membership — Resignation — Withdrawal of 
resignation — Re-election.] — The members of a 


voluntary trade protection society became such 
by election &: paid an annual subscription in return 
for which they were entitled to legal assistance for 
the purposes of their trade & to some other benefits. 
By the rules the members incurred no obligation 
beyond the payment of their subscriptions. The 
rules contained no provision as to the retirement 
or expulsion of members : — Held : a member was 
entitled to retire at any time without any consent 
of the other members that on the receipt by the 
society of a letter from a member stating his wish 
to retire he at once ceased to be a member without 
the necessity of the acceptance by the society of 
his resignation ; that he could not before accept- 
ance withdraw his resignation ; he could not 
become a member again without re-election. — 
Finch v. Oake, [1896] 1 Ch. 409 ; 65 L. J. Ch. 324 ; 
73 L. T. 716 ; 60 J. P. 309 ; 12 T. L. B. 156 ; 
40 Sol. Jo. 224, C. A. 

1310. Whether a trade union.] — Mineral 
Water Bottle Exchange & Trade Protection 
Society v. Booth, No. 980, ante. 

1311. .] — Chamberlain’s Wharf, Ltd. v. 

Smith, No. 1036, ante. 

1312. .] — Merrtfteld, Ziegler & Co. v. 

Liverpool Cotton Assocn., Ltd., No. 1308, ante. 

1313. .] — Evans (Joseph) & Co. v. Heath- 

cote, No. 954, ante. 

1314. .] —Davies v. Thomas, No. 1307, ante. 

1315. — .j — A society consisting of authors, 
composers, publishers, & proprietors of musical, 
literary, dramatic works, was formed with the 
object of enforcing on belialf of its members the 
rights & remedies of the owners of tlie copyright 
in such works as regards public i>erformances of 
them. The society was registered as a co. & by 
the arts, of assocn. members of the society who 
were publishers undertook to assign to it their 
interest, present & future, in the performing rights 
of any works published by then), 6^ the society 
thereby acquired the sole right to licence or forbid 
the public performance of any such works - 
Held : such society wns not a “ trade union ” 
within the Trade Union Acts. - Performing Bight 
Society, Ltd. v. London J’heatre of Varieties, 
Ltd., [1924] A. i ). 1; 93 L. J. K. B. 33; 130 
L. T. 450 ; 40 T. L. B. 52 ; 68 Sol. Jo. 99, 
H. L, 

Annotations : — Mentd. Imperial Tobacco t’o. of India v. 

Bouuan, [1924] A. (J. 755 ; Drabble v. Hycolite Mauu- 

facturinyr Co. (1928), 41 T. L. K. 2G1. 


Part IX. — Slander of Title, Trade Libel, etc. 


Sect. 1.— SLANDER OF TITLE AND SLANDER 
OF GOODS. 

See Libel & Slander, VoI. XXXII., pp. 203- 

211 . 

Sect. 2.— STATEMENTS REFLECTING ON PLAIN- 
TIFF IN WAY OF TRADE, PROFESSION OR 
CALLING. 

Note. — The following page & number references 
are to Libel & Slander, Vol. XXXII. 


Libellous statements .] — See pp. 20-27, Nos. 
110-167. 

Statements actionable per se.J — See pp. 31-17, 
Nos. 233-527. 

Qualified privilege — Statements as to credit of 
traders .] — See p. 120, Nos. 1516-1521. 

Statements by & to trade protection 

societies .] — See pp. 126, 127, Nos. 1582-1589. 


J. — ^VOL. XLIU. 
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TRADE BOARDS. 

See Work and Labour. 


TRADE DESCRIPTIONS. 

See Trabe Marks, Trade Names and Designs. 


TRADE DISPUTES. 

See Trade and Trade Unions. 


TRADE LIBEL. 


See Libel and Slander. 
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AND Fraud. 

Misrepresentation . „ Misrepresentation 
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Unions. 


Patents 

Slander of Title . 
Trade Libel 
Trade Secrets 


See Patents and In- 
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right; Dis- 
covery ; Injunc- 
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Part I. — Trade Marks. 


Sect. 1.— IN GENERAL. 

Definitions.] — See Trade Marks Act, 1905 (c. 16), 

s. 3. 

Reg^lster of Trade Marks.] — Trade Marks Act, 
1905 (c. 15), ss. 3-7. 

SheHleld.] — See Trade Marks Act, 1905 

(c. 15), s. (33. 

Manchester.] — See Trade Marks Act, 1905 

(c. 16), s. 64. 

1. As property.] — Leather Cloth Co. v. 
American Leather Cloth Co., No. 670, post 


Sect. 2.— WHAT TRADE MARKS REGISTRABLE. 

Sub -SECT. 1. — In General. 

See Trade Mai‘ks Act, 1906 (c. 15), ss. 3, 8-11. 

2. Mark capable of registration as design.] — 
The mere fact that a proposed trade mark is 
capable of being registered as a design is not a 
fatal objection to its registration as a trade mark. — 
Re United States Playing Card Co.’s Apptjca- 
TION, [1908] 1 Cb. 197 ; 77 I.. J. Cb. 204 ; 98 
L. T. 435 ; 24 T. L. II. 140. 

Annotation Refd. Goodall v. Waddlngton (1924), 41 
31. P. 0. G58. 

3. Mark to be used to indicate goods of applicant.] 

— Pjtilippart V. William Whiteij^y, Ltd., Re 
Phiuppart’s Trade Mark “ Liabolo,” No. 36, 
posf. 

4. .] — Re Carl Lindstroem Akt.’s Trade 

Mark, No. 38, post. 


5. Mark to be used without delay.] — The bond 
fide intention to use a trade mark, as indicated 
by Trade Marks Act, 1906 (c. 15), s. 37, means 
a definite intention of the proprietor to use the 
mark consistently & without delay. Registration 
with a doubtful intention of possibly using 
the mark should circumstances make it expedient 
or with the intention of assigning it to a 
limited co. for that co.’s user, does not satisfy 
the sect., & in such cases the mark may, upon 
application be removed from the register. — 
Re Ducker’s Trade Mark (1928), 97 L. .T. Ch. 
353 ; 139 L. T. 271 ; 72 Sol. Jo. 502 ; 45 R. P. C. 
397, C. A. 

6. Mark capable of being applied to goods sold 
In United Kingdom.] — This was an appeal under 
Trade Marks Act, 1905 (c. 16), from a refusal 
of the registrar of patents, designs & trade 
marks to register a trade mark. The mark 
applied for consisted in the centre of a cross & 
in the angles the letters “ V. T.” twice repeated, 
once upside down, & that was surrounded by the 
words “ Val de Travers Etat.” Appets. dis- 
claimed practically all the letter press ; therefore 
the only essential particular of the mark was the 
cross device. There was on the register a mark 
belonging to a co., with which appets. were already 
in litigation, which involved all these disclaimed 
matters without the word “ Etat ” & also what 
might be a cross — tlmt is to sav. it was clearly 
a cross device looked at from one direction, though 
it might be a dagger if looked at from the other. 
The registrar, therefore refused to register this 


PART I. SECT. 1. 

a. Tnterprefation of Canadian law 
— Reference to Knulish decisions.]- - 
The Canadlau law resiioctiug: trade 
marks hohif; derived from Enpllsli 
lejjrislatlon reforoneo for its intorpre- 
latlon should bo had to EnpUsh 
decisions, more especially os the law 
extends throughout the Dombiion, 6c 
It Is desirable that the jurisprudence 
should be uniform. — K. v. AinniKn 
(1897), Q. 31. 6 Q. IL 146.~CAN. 

b. Definition.] — A trade mark Is 
a distinctive picture which would 
indicate to a purchaser of the article 
bearing it the means of getting the 
same article in future, by getting an 
article with the same mark on it. — 
Mitchell Co. v. .Joshua Brotheks 
(1891), 17 V. L. R. 7,38.— AUS. 

0 . .1 — Under the language of 

Trade Mark be Design Act, It. S. 
190G (c. 73), 8. 3 (a), a general trade 
mark means a trade mark used in 
connection ^vith the various articles 
in which the inoprictor deals in his 
trade, 6c may cover several classes of 
morchandise if the proprietor is trading 
In such several classes. On the other 
hand, under sub-sect. (6) a specilic 
trade mark is limited to a class of 
merchandise of a particular description, 
80 if appet. deals In two dlifercnt 
classes of merchandise be must apply 
for two specific trade murks, one 
applicable to each class. — Re Noellk’s 
TRADE Mark (1913), 13 K. L. R. 366 ; 
14 I). L. R. 385 ; 49 C. L. J. N. S. 753. 
—CAN. 

d. Interpretation of Indian law — C7n- 
affected by English law.] — In respect 
or rights in trade marks & trade names 
any rights acquired by the parties in 
England have no effect on the rights 
of the parties in India. The rights of 
Industrial property in India are 
governed by the laws of India & are 
In no way affeoied by the laws of 
England or by the action of the 


parties in England. — V on Wulfing 
r. JiVANDAB 6c Co. (1924), 1. L. R. 
50 Bom. 402.— IND. 

1 i. As property .] — In India there 
being no Registration Act giving the 
right of property In trade mai'ks by 
registration, the only right of aetlon 
a trader or manufacturer has, is the 
common law right of action which 
entitles him to an Injunction restrain- 
ing the use of a trade mark belonging 
to him. — Von Wulfino v. .Iivandab 

Co. (1921), I. L. R. 50 Bom. 402.— 
IND. 


PART I. SECT. 2. SUB-SECT. 1. 

3 i. Mark to be used to indicate goods 
of appheani.] — Ashton be Dakhonb 
V. Gould (1909), 7 O. L. R.598.— AUS. 

3 ii. .] — ITopcrty cannot bo 

ac<iulrod in marks, etc., known to a 
particular trade as designating quality 
merely, & not, in tbemsolvcs, indi- 
cating that the goods to which they 
are affixed are the manufacture of a 
particular person. — Bartlo v. Todd 
(Ont.) (1888), 17 S. C. R. 196.— CAN. 

8 Hi. .] — Wilson v. Lyman 

(1898), 25 A. R. 303.— CAN. 

3 iv. ,] — Standard Ideal Co. 

V. Standard Sanitary Co., C.R., 
(191 IJ A. C. 78; [1911] A. C. 259; 
80 L. J. P. C. 87; 103 L. T. 440 ; 
27 T. L. R. 63 ; 27 R. P. C. 789.— 
CAN. 

e. Descriptive word — Whether reg- 
istrable.] — Such a word as “Bovax," 
being a mere term of description, is 
not capable of being appropriated as a 
trade mark under Trade Marks Statute 
1864, or of being registered under 
Trade Marks Roglsf ration Act, 1876. — 
Lewis V. Klapproth (1885), 11 V. L. R. 
214.— AUS, 

f. .] — A word or ropro- 

sentatlon having reference to the 
character or quality of the goods, 
may form part of a distinctive label. — 


liEVER Brothers, Ltd. v. Mowling 
6e Son, [1909] V. L. R. 59.— AUS. 

g. .] — word “ Sarilla " 

was sought to bo registered as a 
trade mark in respect of mineral & 
aerated waters, natural &r artilleial, in- 
cluding ginger boor. The a])plieation 
was opposed on the ground that the 
word was not an invented word, but 
merely a variation of the word 
“ Sarsaparilla,” a well-known beverage, 
& that it had reference to the character 
or quality of the goods to which it 
applied : — Held: the word “ Sarilla ” 
was not an invented word, it had 
reference to the character or quality 
of some of the goods to which it was 
to ho applied, 6e therefore application 
to register was refused. — S chweppes, 
Ltd. V. Rowlands (E.) Prof»rietary, 
Ltd. (1913), 10 C. L. R. 162.— AUS. 

h. .1 — The words “Mi- 

crobe Killer.” regularly registered, con- 
stitute a valid trade mark. — R ad am 
V. Shaw (1897), 28 O. R. 612.— CAN. 

k. .] — A trade mark for 

a certain kind of yeast, consisting of a 
label bearing the representation of 
the head be bust of a woman, with the 
words “ Day ” & “ Hop ” on either 
side, & the words “ Cream Yeast ” 
below, was properly registrable & 
valid. — G illett V. Lumsdkn Brothers 
(1904), 24 C. L. T. 345 ; 8 O. L. R. 
1G8 ; 3 O. W. R. 851.— CAN. 

l. .] — The word “self- 

reducing ” as applied to the manu- 
facture be sale of women’s corsets Is 
descriptive, be does not constitute a 
good trade mark. — K opb Brothers v. 
Dominion Corset Co. (1913), 15 

Exoh. C. R. 18.— CAN. 

m. .] — “ Suro-crop ” or 

“ Shur-crop,” as applied to fertilizers, 
are ordinary words descriptive of the 
quality of the article, incapable of 
acquiring a secondary meaning, & not 
registrable as a valid trade mark, & 
should be expunged from the Register. 
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mark on the ground that it was calculated to 
deceive, because both marks would tend to 
cause the goods to be sold as “ cross brand.” 
From this decision appcts. appealed. On the 
liearing it was further urged against their appeal 
that by virtue of an agreement dated Doc. 24, lSi07, 
appcts. had disposed of all their rights until the 
year 1926 to resps. to sell their goods in this 
country, & that, therefore they had no goods 
which could be sold or used in the United 
Kingdom to which the trade mark sought to be 
registered could be applied : — Held : the registrar’s 
decision must be affirmed & the apxieal dis- 
missed. The fact that axipcts. had never had any 
trade or business in this country with reference to 
these goods, or could have until 1926, made their 
application to register a trade mark now too 
remote. — lie Neuchatel Asphalts Co.’s Trade 
Mare, [1913] 2 Ch, 291 ; 82 L. J. Ch. 414 ; 108 
L. T. 966 ; 29 T. L. 11. 605 ; 67 Sol. Jo. 611. 
Annotation: — Apld. Uc Ducker’a Trade Mk. (1928), 97 
L. J. Ch. 353. 


Sub-sect. 2. — Name of Company, Individual, 
OR Firm. 

See Trade Marks Act, 1906 (c. 15), s. 9 (1). 

7. Name of company — Written as signature-- 
In ordinary handwriting.] — The name of a co. is 

not ” represented in a special or jiarticular 
manner ” within Trade Marks Act, 1905 (c. 15), 
a. 9, by the fact that it is written, like a signature, 
in more or less ordinary handwriting, & is not, 
wlicn so written, registrable as a trade mark. — 
Tie British Milk Products (’o.’s Appijcation, 
[1916] 2 Ch. 202 ; 84 L. J. Ch. 819 ; 113 L. T. 
925. 

8. Name of Individual — Fictitious person.]— / j’c 

Holt & Co.’s Trade Mark, No. 49, 

9. Represented in particular or distinctive 

manner.] — lie Carroll’s Application (1899), 16 
R. P. C. 82. 

10. Name of firm — Set out in distinctive manner 
— In combination with name in foreign characters.] 

— The name of the firm of applts. & the address 
” Levenbank ” are added, & . . . the name of 
the film ... in ITindostanee. Primd fade these 
figures . . ., would appear to me, with the name 


& address of the firm added, to constitute in each 
case a distinctive device, within the meaning of 
the Act, & thus to bo a trade mark authorised to 
be registered under the Act (Lord Cairns, C.). — 
Orr Ewing v. Trade Marks Registrar (1879), 
4 App. Cas. 479 ; 48 L. J. Ch. 707 ; 41 L. T. 239 ; 
28 W. R. 17, H. Ij. ; revsg. S. C. aub nom. Re 
Orr Ewing’s Trade Marks (1878), 8 Ch. D. 794, 
C. A. 

Annotatio'n 8 .'—Corad. Baker v. llawson (1890), 45 Ch. D. 
519. Expld. lie Meeu’B Appln., 11891] 1 Ch. 41. CoDSd. 
Re Wright, Crossley’e Appln. & Royal Baking Powder Co. 
of New York, [1900] 2 Ch. 218. Refd. Re Rotherham’s 
Trade Mk. (1880), 49 L. J. Ch. 511 ; Heunessy v. Keating 
(1908), 25 K. P. C. 361. Mentd. Re Brook’s Trade Mks. 
(1878), 26 W. R. 791. 

11, In common letters.] — Re Price’s Patent 

Candle Co., No. 181, post. 


Sub-sect. 3. — Signature op Applicant or 
Predecessor. 

See Trade Marks Act, 1905 (c. 15), s. 9 (2). 

12. In combination with descriptive words.]— 
Where M. applied to register as a trade mark his 
signature in combination with the descriptive 
words “ Filtre Rapide” ho was allowed to register 
his signature with the above words added . — Rc 
Maignen’s Application (1880), 28 W. R. 759. 

13. Signature of existing firm.] — A firm of 
Macfarlane A Co., sometimes with various initials, 
traded as wliisky distillers & merchants at Paisley 
from 1740 to 1897 ; they had a good local reputa- 
tion. The then continuing member of the firm, 
.T. Macfarlane, assigned the goodwill of the business 
fo Foulds & Co., Ltd. l^ltfs. were four of the 
directors of Foulds Co., Ltd. It was agreed that 
the business should be assigned by Foulds <fc Co., 
Ltd., to pltfs., but that assignment was not 
actually executed till after action brought. Foulds 
& Co., Ltd,, remained the real owners of & carried 
on the business under the style of Macfarlane &: 
Co. In the year 1897 Ehrmann Bros., the pre- 
decessors in busin('8s of defts., began to use the 
name ” Macfarlane ” or ” Macfarlane & Co.,” to 
denote a brand of whisky sold by them. They 
adopted the name at the suggestion of a gentleman 
named Macfarlane, who was associated with them 


— Bowker Fertilizer Co. v. Gunns, 
Ltd. (Out.) (1917), IG Exch. C. R. 
520 ; 27 1). L. R. 469.— CAN. 

n. .] — Lamont, Cokt.iss 

& Co. 15. Star Coni’ectionekv Co., 
[1924] Exch. C. R. 147.— CAN. 


o. .]— A person canno 

obtain an exclusive right to nso b; 
registering it as a trade mark a won 
in common use as a descriptive won 
of the character & quality of the good 
in connection with which it Is used.- 
Channkll, Ltd. v. IIombouoii (B.C.) 
[1925] 1 I). L. R. 233 ; [1924] S. C. R 
600.— CAN 


P* .] — A word mark consist - 

Ing of words that are merely descriptive 
of the goods to which it is to be applied 
cannot validly be registered as a trade 
mark; & that well settled rule is 
applicable also to a design mark that 
is merely descriptive. — Frost Steel 
& Wire Co.. Ltd i5. Lundy (1925), 
57 O. L. R. 494.— CAN 

q. j — W att v. O’Hanlon 

(1886), 4 R. P. C. 1.— IR. 

, . . ] — Lever Brothers 

V. MoGill, [1917] N. Z. L. R. 595.— 
N.Z. 


T. .] — The words “ Caf6 

nolr,” applied to biscuits: — Held: to 
bo words having reference to the 
oharaotor or quality of the goods, &, 
therefore, not entitled to registration 


as a trade mark under Act 12 of 1895. 
— Peek, Frean & Co. v. Carr & 
Co. (1898), 15 8. a 172; 8 C, T. R. 
207.— S. AF. 

t. Descriptive vrapper.] — A wrap* 
per or pamphlet forming a cover to 
a bottle, & containing a dissertation 
on the chemical properties ic qualities 
of the liquor in the bottle, cannot be 
registered. — Wolfe v. Lang & Co. 
(1887), 13 V. L. R. 752.— AUS. 

u. Workers* trade marks.] — A.-G. 
FOR New South Wales v. Brewery 
Employees Union of New Soitth 
Wales (1908), 6 C. L. R. 469.— AUS. 

PART I. SECT. 2. SUB-SECT. 2. 

8 i. Name of individual — Fictitious 
person.] — Templeton v. Wallace 
(1900), 4 Terr. L. R. 340.— CAN. 

X. .1 — A name which one per- 
son Is using or has the right to use 
as a trade name cannot be registered 
as part of a trade mark by another 
person ; & therefore the latter, though 
registered as proprietor of such a trade 
mark, cannot restrain any person who 
is using such namo merely as a trade 
name. — Ferne v. Wilson (1900), 20 
V. L. R. 422.— AUS. 

a. .1 — Upon an application 

therefor by a limited co. or corpn., 
the ct. ordered the name of an in- 
dividual to be registered as a specific 


trade mark, It being established that 
there had been such long user. In all 
the principal countries of the world, 
of the name as applied to the manu- 
facture of certain goods as to give it a 
distinctive or secondary meaning.-- 
Re Wedgwood Trade Mark (1909), 
12 Exch. C. R. 417.— CAN. 

b. Name of firm — In common 
Jetirrs.] — The namo of an individual 
or firm, without anything inort5 & 
without being accompanied by any 
particular distinctive feature, may bo 
considered & known as a trade mark, 
& Is entitled to iTgistration as such. — 
Re Elktngton & Co.’s Trade Mark 
(1908), 11 Exch. C. R. 293.— CAN. 

-.] — United Cigar 
Stores, Ltd., I’rovincial & United 
Cigar Stores, Ltd. (Dominion) v. 
Mim^ER & United Cigar Stores of 
Winnipeg (Out.) (1920), 19 Exch. C. R. 
449 ; 51 D. L. R. 433.— CAN. 

<j. .]~HeU: That the 

name ' “ Wampole’s ” having acquired 
a secondary moaning was properly 
registered as a trade mark, & could not 
be used as such by any other person or 
CO., without the latter clearly distin- 
guishing their goods from those of the 
owner of the trade mark. — Wampolk 
(Henry K.) & Co., Ltd. t5. Wampolk 
(Henry H.) & Co. & Horner, [1925] 
Exch. C. R. 61.— CAN. 
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Sect. 2 . — What trade marks registrable: Stib-secis, 

3 <&: 4, A., B. C.] 

in their businesa of dealers in wines & spirits. 
Thev registered the signature of “ Macfarlane & 
Oo.’^ as their trade mark, No. 204,884. During 
the year 1899 the trade, nominally carried on by 
pltfs., was extended to England. Pltfs., when the 
respective trades of the parties came into collision, 
brought this action to restrain defts. from using 
the name “ Macfarlane & Co.,” so as to represent 
their whisky as that of pltfs. Order for particulars 
of defts.* advertising, etc., made. 

Pltfs. also moved to rectify the Register of Trade 
Marks by removing defts.’ mark “ Macfarlane & 
Co.,” No. 204,384 :—Held : pltfs. had failed to prove 
that defts.’ acts had intercepted or were calculated 
to intercept pltfs.’ trade. The action was dis- 
missed with costs. 

On the admission of defts.* counsel that the 
registration of ” Macfarlane & Co.” as a trade • 
mark could not be supported as it was not the 
signature of an existing firm, an order to rectify 
was made on the motion by consent, — MACMiiiLAN 
V. Ehrmann Brothers, Ltd., Re Trade Mark 
” Macfarlane & Co.” (1904), 21 R. P. C. 357. 

14. Signature of a company .] — Rs British 
Mn.K PRODTTCTS Co.’s Appijcation, No. 7, ante. 


Sub-sect. 4.— Invented Words. 

A . Words Already in Exiaicncc. 

See Trade Marks Act, 1905 (c. 15), s. 9 (3). 

16. Whether Invented word — Ignorance of ap- 
plicant.] — Re Salt (Sir Titus), Sons & Co.’s 
Appijcation, No. 74, posl. 

16. Part of name of foreign company.] — 

To be registered as a trade mark, an ” invented 
word ” need not be absolutely new, or invented 
for the purpose. 

The word “ Tachytypo ” had been used as part 
of the name of a foreign co. who had advertised & 
made communications of patented inventions in 
their own name in England. An English co. were 
allowed to register the word “ Tachytype ” as a 
trade mark . — Re Linotype Co.’s Trade Mark, 
[1900] 2 Ch. 238 ; 69 L. J. Ch. 625 ; 82 L. T. 794 ; 
16 T. L. R. 353 ; 17 R. P. C. 380. 

Annotations: — Distd. Christy v. Tipper, [1904] 1 Ch. 696. 

Folld. fic Soo. Ic Ferment’s Appln. (1912), SI L. J. Ch. 

724. Refd. Hommel v. Gobrtlder, Bauer, He Trade 

Mk. Htematogen ” (1904), 21 K. C. 576. 

17. Name of patented article.] — Previous to 

1893, S., in Germany, had manufactured a solution 
of formaldehyde, which he called “ Formalin.” 
In 1893 letters patent were granted to P., on a 
communication from S., for the substance 
” Formalin,” which was described as being a 
water-white liquid of pungent odour & containing 
40 per cent, of pui’e formaldehyde combined with 
60 per cent, of water. The F. co. subsequently 
became possessed of the patent, were appointed 
sole agents in Great Britain for S. In 1898, the 
F. co. applied for registration of the word 
” Formalin ” as a trade mark. The registrar of 
trade marks, acting for the Comptroller-General, 
refused the application, & applts. appealed : — 
Held : appets. had no title to apply for the registra- 
tion of the word “ Formalin,” & the name of a 
patented substance would not be registered as a 


Names and Designs, 

trade mark for such substance as manufactured 
& sold by appets., & the word ” formadin ** did not 
connote the manufacture of appct.*s assignors. — 
Re Formalin Hygienic Co., Ltd.’s Application 
(1900), 17 R. P. 0. 486. 

AnnoicUion : — Refd. Edge v. NioooUs, [1911] 1 Ch. 5. 

18. Previous exclusive use by applicants.] — 

An “ invented word ” need not be absolut^y 
new in order to be registrable as a trade mark 
under Trade Marks Act, 1905 (c. 15), s. 9. 

The word “ Lactobacilline ” had been used by 
appets. to describe their preparation of a lactic 
ferment for some years before they applied to 
register it as a trade mark. The ct., having come 
to the conclusion on the evidence that ” lewjto- 
bacilline ” was an invented word, allowed appets. 
to register it notwithstanding their prior user of 
it . — Re Socii^TJi: le Ferment’s Application 
(1912), 81 L. J. Ch. 724 ; 107 L. T. 516 ; 28 T. L. R. 
490 ; 29 R. P. C. 497, C. A. 

Annotatio7i3 Distd. He Wimains’ Apphi. (1917), 86 L. J. Ch. 

279. Refd. Jie Vakllfig Manufacturing: Co.'s Appln. 

(1916), 39 il. P. C. 285. 

19. Variation of existing word.] — The 

word “ Absorbine ” as applied to a veterinary 
lirejiaraiion for absorbing & removing swellings : — 
Held : to be a mere variation of an existing English 
word, therefore not an ” invented word ” 
capable of registration. — Christy v. Tipper, 
[1905] 1 Ch. 1 ; 74 L. J. Oh. 66 ; 91 L. T. 712 ; 
53 W. R. 147 ; 21 T. L. R. 53 ; 49 Sol. Jo. 64 ; 
21 R. P. C. 755, C. A. 

Annotation : — Refd. He Yaldlng Manufacturing Co.’s Appln. 

(1916), 99 K. P. O. 285. 

20. Acquisition of secondary meaning.] — 

(1) The word ” Hfipmatogen ” as applied to a 
preparation of a drug called Heemoglobin is not 
an “ invented word ” within tlie meaning of 
s. 64 (1) {d) of the Patents, Designs & Trade Marks 
Act, 1883 (c. 67), as amended by the Patents, 
Designs & Trade Marks Act, 1888 (c. 50), s. 10 (1), 
&; was therefore not capable of registration as a 
trade mark. 

(2) The word has not acquired a secondary 
meaning exclusively denoting pltf.’s goods. — 
Hommel v. Gebruder Bauer & Co. (1904), 21 
T. L. R. 80 ; 22 R. P. C. 43, C. A. 

Annotations : — As to (1) Consd. He Soc. lo Ferment’s Appln. 

(1912), 29 R. P. C. 497. As to (2) Consd. He Davis’ Trade 

Mks., Davis v. Sussex Rubber Co., [1927] 2 Ch. 345. 

21. .] — The W. T. co. was in- 

corporated in May, 1898, &; in Aug. of that year 
registered as a Trade Mark the word “ Bioscope ** 
in connection with their business, which was that 
of sellers, not manufacturers, of cinematographic 
api^aratus. In Sept. 1903, they commenced an 
action against V. who had previously boon in their 
service as managing director, in respect of similar 
apparatus bearing the name ” Bioscope ” & sold 
by him, & against a co. promoted by him. Pltfs. 
claimed relief on the grounds of infringement of 
their Trade Mark <fe also of passing oif at the trial 
of the action which came on with a motion by 
defts. to rectify the Register, evidence was given 
of the use of the term Bioscope,” both with & 
without reference to cinematographic apparatus, 
for many years prior to the commencement of 
pltfs.* business : & it further appeared that a 
machine bearing that name had previously been 
patented in England: — Held: (1) the word 

Bioscope ** was not an invented word, within 


PART I. SECT. 2, SUB-SECT. 4.— A. 

191. Whether irwented word — Varia- 
tion of exiating word.}— II an invented 
word is suggested as the essential 
particular of a trade mark It Is a good 


mark & must be accepted if It is really 
an invented one, & not merely colour- 
ably so . A mere variation of the ortho - 
gr^hy or termination of a word Is not 
Bumdent to constitute an " invent^ 
word " if to the eyes & ears the same 


Idea Is conveyed as by the word in Its 
ordinary form. — C orn Products Re- 
fining Oo. V. African Products 
Manufacturing Oo., [1922] W, If. D, 
163.-~S, AF, 
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the meaning of Patents, Designs & Trade Marks 
Acts, s. 04 (1) (d), & the T^ade Mark must therefore 
be struck off the register with costs ; (2) deft. co. 
had not represented its business to be the business 
of pltf. co. ; (3) defts.’ goods had not in fact 
deceived & were not calculated to deceive the 
public into the belief that they were the goods 
sold^ by pltf. CO, ; but defts.’ goods were sufficiently 
distinguished ; (4) the word “ Bioscope ” did not 
denote pltf. co.’s goods exclusively & they had no 
monopoly in the word. — Warwick Trading Co., 
Ltd. V. Urban, Ee Trade Mark No. 216,821 
(1904), 21 Jl. P. C. 240. 

B. Compound Words. 

See Trade Marks Act, 1905 (c. 15), s. 9 (3). 

22. Component parts in common use.]— A word 
cannot be registered as an “ invented word 
under Patents, Designs & Trade Marks Act, 1888 
(c. 60), s. 10 (1) (d), the sect, substituted for 
Patents, Designs «fe Trade Marks Act, 1883 (c. 67), 
s. 64, if it has any “ reference to the character or 
quality of the goods ” within (e). 

The word “ Sornatose,” derived from Greek 
“ Angl. “ body ” ; genitive “ somatos,'* 

held not to be registrable, either as an “ invented 
word ” under {d) of above sect. 10, “ somai ” being 
the root of many English w’^ords having reference 
to the body, <te “ ose ” being a common English 
suffix, or as a word “ having no reference to the 
character or quality of tlie goods,” within (c), 
appcts. having, when applying for registration, 
themselves described the article for wliich they 
proposed to use the word as applicable to the 
human body. — Re Earbenfaurtken Apit.tcation, 
L1894] 1 Ch. 046 ; 63 L. J. Cli. 267 ; 70 L. T. 180; 
42 W. R. 488 ; 10 T. J.. H. 260 ; 38 Sol. Jo. 261 ; 
7 P. 439, C. A. 

.4iinoiation^ lie Densliam’s Trade Mk., I 18 i)r)] 

2 Ch. 17() ; i2e Trade Mk. No. 58,405 *• Bovril,’' 11800] 

2 Ch. 600. Overd, Eastman Photographic Materials Co. 

V. Comptroller-General of Patents, ri898] A. C. 571. 

Reld./fe Holt's Trade Mk., [1896] 1 Ch. 711 ; ii’t Vcrbchiirc 

& Zooii’8 Trado Mk. (1905), 74 L. J. Ch. 684 ; He Du 

Cvof Applns., 11912) 1 Ch. 644 ; lie British Milk Produetb 
AjRiln., [1915] 2 Ch. 202 ; lie Garrett’s Appln., 

[1916] 1 Ch. 436. 

23. .]--The B. E. corpn. applied in Feb. 

1896, to register the word ‘‘ Electrozone ” as a 
trade mark in class 3. The comptroller refused 
registration on the ground that the mark did not 
consist of any of the essential particulars requii'ed 
as a condition for the registration of a new trade 
mark; — Held: ” Electrozone ” was not an 
invented word. — Re British Electrozonr Oo.’r 
Application (1896), 13 B. P. C. 447. 

24. .] — Re JKynocii (G.) & (]o.’s Trade 

Mark, No. 31, jiosl. 

25. .] — The word ” Ilneeda,” being a mere 

misspelt combination of the English words ” You 
need a,” is not an ” invented word ” within the 
meaning of Patents, Designs, & Trade Marks Act, 
1888 (c. 60), s. 10. Moreover, it is descriptive 
of the character or quality of the goods ; & on 
both these grounds it is not the proper subject 
of registration as a trade mark. — Re ” Uneeda ” 
Trade Mark, [1902] 1 Ch. 783 ; 86 L. T. 439 ; 
60 W. R. 467 ; 18 T. L. R. 463 ; suh nom. Re 
National Biscuit Co.’s Application, 71 L. J. Ch. 
363; 19 R.P. 0.281,0. A. 

Anrwt^ions :—FoUd. lie Trade Marks Act, 1905 (1909), 
T. L. R. 695. Consd. Re Cording’s Appln., [1916] 


1 Oh. 422. Retd* Wellcome v. Thompson & Capper, Re 

Burroughs, Welcome’s Trado-mks., [19041 1 Ch. 736 ; Re 

Elsinon (London), Ltd.’s Appln. U920), 37 U. P. C. 134 ; 

Re Davis’ Trade Mks., Davis v. Bussox Rubber Co., [1927] 

2 Ch. 345. 

26. Composed from different foreign languages.] 

— ^A tea dealer registered the word ” Maza- 
wattee ” as trade mark for tea & other articles 
of food under the Patents, Designs & Trade 
Marks Acts, 1883 & 1888. The tea was mostly 
imported from Ceylon, & the word registered 
was compounded of ” maza,” which means relisli 
in Hindustani, & ” wattee,” which means an 
estate in Cingalese ; but the compound word had 
no meaning in either language. There was no 
estate in Ceylon named ” Mazawattee ” : — HeJd : 
on an application to expimge the trade mark, the 
word ” Mazawattee ” was a good trade mark, 
being a fancy word under Patents, Designs & 
Trade Marks Act, 1883 (c. 37), & an invented 
word under the Act of 1888, having no reference 
to the quality of the goods, & not being a 
geographical name. — Re Densham’s Trade Mark, 
[1895] 2 Ch. 176 ; 64 L. .T. Ch. 634 ; 72 J.. T. 614 ; 
43 W. R. 615 ; 11 T. L. R. 376 ; 39 Sol. .Jo. 448 ; 
12 R. 283, C. A. 

AnnoUttiorui Consd. Thompson v. Miller, Re Thompson’s 

Trade Mk. (1895), 13 K. P. C. .35. Apld. Rr Kastman 

Photographic Materials Co.’s Appln. (1897), 76 L. T. 730 

(see, [1898] A. C. 571). 

27. Composed from geographical name & sur- 
name — Word similar to geographical name & 
surname.] — An application was made for registra- 
tion in class 40 of a trade mark consisting of the 
word ” Stanwal.” At the hearing the Registrar 
of trade marks held that the word resembled in 
pronunciation & appearance the word ” Stan- 
well,” a surname & the name of a place & that it 
also resembled in renunciation & appearance the 
word ” Standwoll ” often used in referring to goods. 
The a])plication was refused on the grounds that 
the word was not an invented word & was not 
distinctive witliin the meaning of Trade Marks 
Act, 1906 (c. 15), 8. 9, & also in the exercise of the 
Registrar’s discretion. Appcts. appealed to the 
ct. in an affidavit tiled on their behalf it was 
stated that the word ” Stanwal ” had been 
invented hy deponent by combining the first 
letters of the first word in appcts.’ name & of the 
place, Walpole, in which their business premises 
were situated tiiat the word had no reference to, 
& was not connected with tlie name of any person 
or the place Stanwell or the words ” Stand well ” : 
— Held : the word was an invented word within 
the meaning of Trade Marks Act, 1905 (c. 15), 
s. 9 (3), was not a geographical name or a sur- 
name but was only like a geographical name or 
a surname & was not calculated to cause confusion. 
— Re Standard Woven Fabric Co.’s Applica- 
tion (1918), 35 R. P. 0. 63. 

C. Words having No Direct Reference to Character 
or Quality. 

See Trade Marks Act, 1905 (c. 15), s. 9 (3). 

28. Whether Invented word.] — The word 
” Satinine,” applicable to goods in Classes 47 & 48 
in Schedule 3 to Trade Marks Rules, 1883 (c. 57), 
comprising starch, blue, & other preparations for 
laundry purposes & perfumery ; — Held : to be a 
descriptive word, &> therefore not registrable as 
“ an invented word ” or “a word having no 


PART I. SECT. 2, SUB-SEOT. 4. — B. 

221. ComporieTU parts in common use.] 
there had been a bond fide use 
or the name “Auto-strop ** as appUod to 
razora. safety razors & blades, for a 
number of years by appot. & It had be- 


come the custom of the trade to order 
appet.’s goods under that name : — 
Held : for tho purpose of the appU- 
catlon to the Registrar of trade marks 
the name was to be deemed a distinc- 
tive mark wlthto Patents, Designs, & 
Trade Marks Act, 1911, a. 64 (1) (e). 


— Re Auto-Strop Safety Razor 
Co. (1912), 32 N. Z. L. R. 666.— 

N.Z. 

PART I. SECT. 2, SUB-SEOT. 4.— C. 

28 1. Whether ifihented word.] — 
Centaur Co. v. American Druooibts 
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Sed, 2. — What trade marks registrable : Svh-sect, 4, 
C. cfc D.] 

roferenco to tho character or quality of the goods,” 
under Patents, Designs & Trade Marks Act, 1888 
(c. 60), s. 10, which is substituted for sect. 64 of 
the 1883 Act. — Be Meyerstein’8 Trade Mark 
(1890), 43 Ch. D. 604 ; 69 L. J. Ch. 401 ; 62 L. T. 
626 ; 38 W. R. 440 ; 7 R. P. C. 114. 

Annotations: — Folld. Re Talbot’s Trade Mk. (1894), 03 
L. J. Ch. 264. Coiisd. Eaatman Photogrraphlo Materials 
Co. y. Comptrollor-Goneral of Patents, [1898] A. C. 671. 
Refd. Rc Farbenfabriken Appln., [1894] 1 Ch. 045 : Re 
Oording’s Appln., [1916] 1 Ch. 422 ; Re Yaldlng Manu- 
facturing Co.^H Appln. (1916), 33 K. P. C. 285. 

29. ,] — Re Farbenfabriken Application, 

No. 22, ante, 

30. ,] — V. & P. had for some years manu- 
factured a preparation for softening, preserving, 
& waterproofing articles of leather, called 
“ Molhscorium,” & they in 1876 registered that 
word as their trade mark in respect of that pre- 
paration. T. in 1886 registered as a trade mark 
in respect of the same class of goods a label of 
which the distinctive part was the word “ Emollio- 
lorum,” & he described his manufacture as a fluid 
preparation for rendering certain specified articles 
made of leather, & every description of leather, 
thoroughly watei^roof & supple. V. & P. moved 
for the rectification of the register by expunging 
T.’s mark. The evidence did not satisfy the ct. 
that any one had been deceived by the similarity 
of the two marks: — Held: (1) the word 
“ Emolliolorura ” would convey to the mind of an 
ordinary Englishman that the substance designated 
by it would act by softening the articles to which 
it was to be applied, &- was consequently descrip- 
tive. It was not, therefore, a “ fancy word ” 
within the meaning of Patents, Designs & Trade 
Marks Act, 1883 (c. 67), s. 64 (1) (c), nor an in- 
vented word, or a word having no reference to 
the character or quality of the goods, within 
Patents, Designs & Trade Marks Act, 1888 (c. 50), 
s. 10 (1) (d) (e), 4& the registration of T.’s mark 
could not be justified ; (2) inasmuch as V. & P. 
might in the future development of their trade 
wish to apply the name “ Emolliolorum ” to 
some substance made by them, in which the 
existence of T.’s mark on the register might 
interfere witli them , they were “ persons 
aggrieved,” within the meaning of sect. 90 of the 
Act of 1883, by its entry on the register . — Be 
Talbot’s Trade Mark (1894), 63 D. J. Ch. 264 ; 
70 L. T. 119 ; 42 W. R. 601 ; 38 Sol. Jo. 200 ; 8 R. 
149 ; HR. P. C. 77. 

Annotations : — Generally, Refd. Re Donsham’s Trade Mk. 
(1895), 43 W. R. 515 ; Bourno v. Swan & Edgar, JCe 
Bourne’s Trade Mks., [1903] 1 Ch. 211. 

31. .] — An application was made by G. 

Kynoch & co., Ltd., to the Comptroller to register 
the word “ Kynite ” as a trade mark in class 20, 
which consists of explosive substances. The 
word was invented by taking the first syllable of 
Kynoch & adding the termination ” ite,” which 
is a common termination for explosives. The 
Comptroller refused registration on the ground 
that the word was capable of having reference to 
the character or quality of tho goods. It appeared 
that there was in existence a word “ Kainite,” 
which was the name of a mineral substance, & also 
‘‘ Kinetite,” the name of an explosive. It was also 
suggested that the word might bo taken to have 
a refe^nce to the root of “ kinetic ” : — Held : 

“ Kynite ” was an invented word, & had no 
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reference to the character or quality of the goods, 
& the Comptroller was directed to proceed with 
the registration. — Be Kynoch (G.) A Co.’s Trade 
Mark (1897), 14 R. P. 0. 905. 

32. .] — A word which is “an invented 

word ” within the meaing of Patents, Designs & 
Trade Marks Act, 1883 (c. 57), s. 64 (1) (d), as 
amended by Patents, Designs & Trade Marks Act, 
1888 (c. 60), s. 10 (1), may be registered as a trade 
mark, although it “ has reference to the character 
or quality of the goods ” within clause (c). 
Clauses (d) & (e) are independent of each other. — 
Eastman Photographio Matbriatb Co. v. Comp- 
troller- General OF Patents, Designs & Trade 
Marks, [1898] A. C. 571 ; 67 I.. J. Ch. 628 ; 79 
L. T. 195 ; 47 W. R. 162 ; 14 T. L. R. 627 ; sub 
nom. Re Eastman Photographic Materials Co., 
Ltd.’s Application, 15 R. P. 0 476, H. L. 
Annotations .-—Apia. Re Trade Mk. No. 90,997, Field v. 

Wagol Syndicate (1900), 82 L. T. 231. Consd. Re Linotype 
Co.’s Trade Mk., [1900] 2 Ch. 238 ; Re National Biscuit 
Co.’s Appln. (1901), 70 L. J. Ch. 318; Re “ Uneeda ” 
Trade Mk., [1901] 1 Ch. 550 ; Hommel v. Gobrhder, Bauer 
(1904), 20 T. L. U. 585. Distd. Christy v. Tipper, [1905] 
J Ch. 1. Consd. Re Gostetnor’s Trade Mk., [1908] 1 Ch. 
513. Apld. Re Appln. of Soc. lo Ferment (1911), 28 
T. L. K. 175 ; Rc Carl Lindstroom Akt’s Trade Mk., [1914] 
2 Ch. 103. Consd. Re Yaldlng Manufactm'inff Co.’s Appln. 
(1916), 33 li. P. C. 285 ; Rc Salter’s Appln. (1923), 40 
It. P. C. 402. Refd. Kodak v. London Sterooscopio & 
Photograpldo Co., Kodak r. Houghton, Jie Kodak’s Trade 
Mks. (1903), 19 'r. L. R. 297 ; Re Trade Marks Act, 1905 
(1909), 25 T. L. It. 095 ; Re Du Cros’ Applns., [1912] 
1 Ch. 044 : Re Cording’s Appln., [1910] 1 Ch. 422 ; Re 
Garrett’s Trade Mk. (1910), 85 L. J. Ch. 350 ; Re Kisman 
(London), Ltd.’s Appln. (1920). 37 R. P. C. 135 ; Rc 
Diamond T. Motor Car Co., [1921 ) 2 Ch. 583 ; Re Davis’s 
Trade Mks., Davis v. Sussex Rubber Co., [1927] 2 Ch. 315. 
Mentd. A.-G. v. Metropolitan Electric Supply Co., [19051 
1 Ch. 24 ; R. v. West Riding of Yorkshire County Council, 
[1900] 2 K. B. G7C ; O’Grady v. Wilmot, [1916] 2 A. O. 
231 ; Banbury t?. Bank of Montreal, [1918] A. C. 026 ; 
Dobb V. Dobb (1918), 87 Ti. J. Ch. 321 ; Re Wernher, 
Woruher v. Beit, [1918] 1 Ch. 339. 

33. .J — The F. co. in 1890 registered, tho 

word “ Savonol ” as a Trade Mark for soft soap, 
etc. Deft. co. began lo use “ Savoline ” for soap. 
Tho F. co. brought an action for infringement of 
trade mark & passing oil, & the W. co. gave notice 
of motion to expunge the trade mark from the 
Register. It was directed tliat tlio motion to 
rectify should comq on with tho trial of the action. 
At the trial defts. contended that “ Savonol ” was 
not an invented word A ought to be expunged 
from tho Register, A that, even if it remained 
on tho Register, defts., in what they were doing, 
were not infringing, A that their goods could not 
be passed ofi for pltfs.’ : — Held : “ Savonol ” was 
an invented word, A the motion to rectify must be 
dismissed with costs, A pltfs. were entitled to an 
injunction A other relief, A also to a certificate that 
the validity of the trade mark had come in question 
in the action. Where an action for infringement 
of a trade mark, which had been more than five 
years on the Register, A a motion to rectify the 
Register were heard together, a certificate that the 
validity of the trade mark had come in question 
was granted. — Field (J. 0. A J.) A Co., IjTD. v. 
Wagel Syndicate, Ltd., Be Trade Mark 
96,997, [1900] 1 Ch. 651 ; 69 L. J. Ch. 366 ; 82 
L. T. 231 ; 48 W. R. 300 ; 44 Sol. Jo. 316 ; 17 
R. P. C. 266. 

Annotations .—Refd. Bourne v. Swan & Edgar, R,e BoTirne’fl 
Trade Mks., [1903] 1 Ch. 211 ; Christy v. Tipper, [1904] 
1 Ch. 690. 

34. ,] — Be “ IJneeda ” Trade Mark, No. 

25, ante, 

35. Word exclusively applicable to particular 


Syndioatb (Quo.) (1922), 68 D. L. R. 

84. — CAN. 

28 ii. .] — ^If a word Is really on 

invented word the fact that it may 


contain a covert allusion to tho cha- 
racter or quality of tho goods Is no 
objection to its registration, & the 
quantum of Invention Is immaterial. — 


Re Liebig’s Extract op Meat Co. 
Ltd.’s Trade Mark, Re Wailes, 
Dove & Co., Ltd. (1902), 22 N. Z. L. R. 
165.— N.Z. 
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article.] — K odak, Ltd. v. London Stereoscopic 
& Photographic Co., Ltd., Kodak, Ltd. v. 
Houghton (George) & Son, Re Kodak, Ltd.’s 
Trade Marks, No. 43, post, 

36. .] — In May, 1906, P. registered, as a 

trade mark, under Patents, Designs & Trade Marks 
Acts, 1883 (c. 67), & 1888 (c. 50), the word “ Dia- 
bolo ” in respect of tops. The word was not then 
a word current in the English language, but was to 
be found in some Italian dictionaries as a variant 
for “ diavolo.” Tlie top in respect of which the 
mark was registered & used was a double-coned 
one which was adopted to be rotated by a cord 
attached to two flexible rods, the top & the 
rotatory apparatus forming the means of playing 
a game which with some improvements was a 
revival of a game played about the beginning of 
the nineteenth century, in France called “ le 
diablc ” or “ Ic jeu au diable ” & in England “ the 
devil on two sticks ” : — Held : as the word 
“ Diabolo ” was such as to suggest to ordinary 
minds, &: selected so to suggest, the devil or some- 
thing in which the devil played a part, it was not 
an invented word or a ^vord having no reference 
to the quality or character of the goods, & was not 
a registrable trade mark A must be removed from 
the register of trade marks. 

Qu. : whether the word was not also oiien 
to objection because it was not at the date of 
registration used or proposed to be used to indi- 
cate that the goods to wliich it applied were the 
goods of the person asking for registration. — 
Philippaht V , WnjTJAM Wiutelev, Ltd., Re 
Philippaht’s Trade Mark “ Diabolo,” [1908] 

2 Ch. 274 ; 77 L. .7. Ph. 060 ; 99 L. T. 291 ; 24 
T. L. IL 707 ; 25 P. P. O. 605. 

Avnoiatioui, : Consd. He 'Williamb’ Api>lri. (1917), 

L. J. ('ll. 273. Refd. Burberry v. (’ordinpr (1909), 100 

L. T. 986 ; lit Trade Marks Act. 1906 (1909), 26 T. L. K. 

696. 

37. .] — A word not being an invented word 

ought not to bo put on the register if the spelling 
is phonetic & resembles in sound a word which in 
its proper spelling could not be put on the register. 

An application was made to expunge from the 
register several trade marks consisting of the 
word ” Orlwoola ” registered under Patents, 
Designs, & Trade Marks Acts, 1883 & 1888, for, 
amongst other things, woollen goods, with a dis- 
claimer in each case of the words ” all wool.” 
These marks had been extensively used for many 
years in connection with unshrinkable woollen 
goods : — Held : ‘‘ Orlwoola ” was merely a mis- 
spelling of “ all wool ” ; if the goods to which the 
word was applied were entirely comi^osed of wool 
the word was descriptive, &, if not, was deceptive ; 

the trade marks were not registrable either under 
the Act of 1906 or under the previous Acts & ought 
to be expunged. — Re Brock (JT. N.) A (^o., IjTD., 
[1910] 1 Ch. 130; 79 L. J. Vh. 211 ; 101 L. T. 
587 ; sub voin. Re Trade Maiiks Nos. 224,722, 
230,406 & 230,407, 26 T. L. R. 100 ; 26 R P. C. 
850, O. A. ; revsq, H. G. sub nom. Re Trade Marks 
Act, 1906, 25 T. L. R. 695. 

Annolaiion : — Consd. He Davis’s 'Prado Mks., Davis r. 

Sussex Kubbor Co., 11927] 2 Ch. 345. 

38. .] —(1) A word which is an ” invented 

word.” witliin Trade Marks Act, 1905 (c. 16), 
8. 9 (3), may bo registered as a trade mark 
although it has ‘‘ dii'ect reference to the character 
or quality of the goods ” within head (4) of that 
sect., the law in this respect being the same as 
that laid down in Easiman Photographic MaieriaU 


Co, V. Comptroller-General of Patents^ Designs & 
Trade Marks, No. 32, ante, with reference to 
corresponding provisions of the Patents, Designs 
& Trade Marks Acts, 1883 & 1888. 

(2) The word ” Parlograph ” is capable of 
registration as a trade mark under class 8 in 
respect of sound-recording & reproducing machines 
& parts & accessories thereof. 

A German co., which had already registered the 
word “ Parlograph ” as its trade mark in several 
foreign countries, in connection with sound- 
recording & reproducing maclunes & the like, 
applied for registration of the word as its trade 
mark in England. A pamphlet was in evidence, 
issued by an English co., which was the sole agent 
in the United Kingdom for sale of the German co.’s 
goods, which described, under the name ” Parlo- 
graph,” a sound -recording machine thereby offered 
for sale in the United Kingdom : — Held : the 
word sufficiently indicated that it was to be used in 
connection with articles produced by appets. to 
come within the definition of “ trade mark ” in 
s. 3 of the Act of 1905.— Carl Lindstroem 
Akt.’s Trade Mark, [1914] 2 Ch. 103 ; 83 

L. .7. Ch. 847 ; 111 L. T. 246 ; 30 T. L. R. 512 ; 
58 8ol. Jo. 580. 

39. .] — An application was made to register 

the word ” Arsenoid ” as a trade mark in class 2 
in respect of certain chemical substances. The 
Registrar refused the application on the ground 
that the word was not an invented word, <& that, 
if it were, it had a direct reference to the character 
or quality of the goods, which might or might not 
bo a true one, & that it should, in the exercise of 
liis discretion, be refused : — Held : it was doubt- 
ful whetlier “ Arsenoid ” was an invented word, 
but the Registrar had exercised his discretion, 
& there was no reason to differ from him. — Re 
Yalding Manufacturing Co., IjTD.’s Applica- 
tion (1916), 33 R. P. C. 285. ^ 

Anruftation : -Apld. He Salter's Appln. (1923), 40 Tl. P. C 
402. 

40. .] — Application made to register the 

word ” Aluminox ” in class 1 in respect of paints, 
dry colours, distempers, enamels, varnishes, japans 
& anti-corrosive oils, opposed on the grounds 
that the mjirk was an abbrcviateci form of the 
words aluminium oxide, was not an invented word 
& was a word having direct reference to the 
character or quality of the goods — Held : 
“ Aluminox ” was not an invented word, it woulcl 
directly convey tf) any one the meaning of 
aluminium oxide, it would lead to confusion & 
deception within Trade Marks Acts, 1905 (c. 15), 
s. 1 1, it was not adapted to distinguish any one s 
goods. The application was refused. 

Even if a mark is an invented word, that does 
not preclude the considerations at tlio opposition 
stage of the question whether or not its use womd 
be liable to lead to confusion or deception under 
sect. 11, it is open to the registrar to refuse the 
mark under his discretion under sect. 12.-~ 
Re 8AJ/rER’s Application (1923), 40 R. P. C. 40^. 

41, .] — Re Brown, Wills & Nicholson s 

Application (1923), 41 R. P. C, 171. 

See, also, Sub-sect. 5, post, 

D, Other Cases. 

42, Word not Invented for particular purpose.] — 

Re Linotype Go.’s Trade Mark, No. 16, ante. 

43, .] — Pltfs. had registered the words 

” Kodak,” ” Brownie,” ” Bullseye,” & “ Pano- 


PART I. SECT. 2, SUB-SECT. 4.— D. 

e. Word exclusively appHcahU to 
particular article,] — Tko wordri 
‘ Cuttno,” “ Dlarrhol ” & “ Tasso ” 


are sufficiently invented words, within 
the meaning: of Act 12 of 1895, to bo 
registered as trade marks with reference 
to patent medicines, but not the words 


Dolorlne Elixir & “ Dlgestlno.”— 
luFFBL V . Registrar op Deeds 
1899), 16 S. 0. 141 ; 9 C. T. R. 100.— 

. AF. 
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Sect, 2 . — Whai trade marke reffistrahle : Svh-secL 4, 
D, ; aub-aeot. 6.] 

ram ** in classes 8 & 1 for photographic cameras 
& films respectively, the relative dates of registra- 
tion varying in the different cases. Under these 
names & certain abbreviations of the same they 
were selling cameras & roUs of appropriate films. 
Defts. were selling rolls of films not of pltfs.’ 
manufactm*e which were catalogued & advertised 
in various ways as “ Kodak film,” ” Brownie 
film,” & so on, & it was proved that customers 
at their shops had been supplied with films not 
of pltfs.’ manufacture in response to written & 
verbal orders for ” Kodak film,” ” film for a 
Kodak,” A; so on. In actions brought for injunc- 
tions to restrain infringement & passing-off defts. 
contended that the expressions ” Kodak film,” 
“ Brownie film,” ” No. 3 P.P.K. film,” “ No. 1 
Brownie film,” & the like, whatever then original 
signification might have been, had come to mean 
& were understood by the trade & the public as 
now meaning simply films of any kind or make 
so long only as they would fit the particular 
camera ; & they moved to rectify the Register 
by tlie removal therefrom of the trade marks as 
registered for the accessories in class 1, mainly on 
the ground that the words were descriptive of the 
respective cameras for which the films were of the 
appropriate sizes. The word “ Panoram ” as 
registered in class 8 for cameras was also attacked 
as being descriptive A having reference to the 
character or quality of the goods, but pltfs. 
admitted that this word must be removed from 
the Register in each class: — Held: (1) pltfs. 
had clearly established that the descriptions A 
letters in question meant their films A no others ; 
defts. had wholly failed to establish that the same 
descriptions A letters referred to sizes only, 
irrespective of oiigin, A defts. must therefore be 
restrained by injunction from making A selling 
films in sTich a way as to lead to the belief that 
their films were of pltfs.’ manufacture ; 
(2) ” Kodak ” was an invented word referring 
exclusively t<3 pRfs.’ goods, A was applied to their 
cameras A films substantially about the same 
time ; ” Brownie ” A ” Bullseye ” were words 

having no leal referen< e to the character or quality 
of the goods A were applied by pltfs. simultaneously 
to new patterns of cameras A to films ; A the 
motion to I’ectify theretoie failed except as regarded 
the w’ord ” Panoram,” w hich must be removed 
from the Register in respect of both cameras A 
films. — Kodak, Ltd. v. London Steiieoscopic 
A Photographic To., Li’d., Kodak, Ltd. v, 
Houghton (George) A Son, lie Kodak. Ltd.’s 
Trade Marks (1903), 19 T. L. R. 297 ; 20 R. P. C. 
337. 

AnnoUtlioiia . —As to (2) Refd. lie Gebtetner’s Trade Mk., 
11907] 2 Ch. 478 : lie Soc. le Ferment's Appln. (1912), 
81 L. J. Ch. 724. 

44. Phonetic rendering of unregistrable word.] — 

Where a particular word cannot be registered as 
a trade mark, another word sounding exactly like 
it, but spelt differently, cannot be registered. — 
lie Ripley A Son’s Trade Mark (1898), 78 L. T. 
367 ; 14 T. L. R. 299 ; 42 Sol. Jo. 363, C. A. 

46. - Old mark.] — Appets. were owners of an 
old trade mark consisting of the letters ‘‘V Z.” 
An application by them for the registration of the 
word ‘‘ Vezet ” was granted. 

Qu, : whether a word which is merely a combina- 
tion of the sounds of letters can be registered as a 


new mark. — Re VEiBSCHUitB A Zoon’s TBuIDBJ 
Mark (1906), 74 L. J. Ch. 684 ; 22 R. P. 0. 668. 
Annotations : — Consd. lie Garrett’s Appln., [1916] 1 Oh. 430. 

Refd. Re Reddaway’s Appln., [1914] 1 Oh. 856, 

46. .] — Re Brock (H. N.) A Co., Ltd., 

No. 37, ante, 

47 . Phonetic rendering of initials of com- 

pany.] — Re Garrett’s Application, No. 336, 
2 )ost, 

43. .J — application was made for 

the registration of a trade mark consisting of the 
word ” Banco ” in class 38. The application was 
refused on the ground that the word represented 
phonetically ” E. A Co.” A was therefore not 
distinctive: — Held: “Banco” was not an in- 
vented word ; A, if it were, the Registrar had 
exercised his discretion rightly in refusing it. — 
Re Eisman a Co. (London), Ltd.’s Application 
(1920), 37 R. P. C 135. 

Annotation : — Distd. lie Reddaway's Appln., [1925] Ch. 693. 


SuB-bECT. 5. — Words Having No Direct 
Reference to Character or (Quality. 

See Trade Marks Act, 1905 (c. 15), s. 9 (4). 

49, Whether registrable.] — A fictitious name, 
such as the name of a character in fiction, is a 
“ word ” capable of being rei^stered alone as a 
trade mark under Patents, Designs A Trade Marks 
Act, 1888 (c. 50), 8. 10 {e), — lie Holt A Co.’s 
Trade Mark, [1896] 1 Ch. 711 ; 65 L. J. Ch. 410 ; 
44 W. R. 369 ; sub nom. Holt A Co. v. Saunders, 
Green A Co., Re Holt A Co.’s Trade Mark, 74 
L. T. 225 ; 12 T. L. R. 272 ; 40 Sol. Jo. 361, 0. A. 
Annotation: — Consd. lie Lea’s Trade Mk., Tie Me Ewan’s 

Trade Mk , [1912] 2 Ch. 32. 

50, .1 — The Linotype co., applied for 

registration of the word “ Typograph ” as a trade 
mark in class 5, viz., unwrought A partly wrought 
metals used in maniifactiue, A in class 7, viz., 
agricultural A horticultural machinery, A parts of 
such machinery. The Gomi'>troller refused 
registration, A on appeal to the Board of Trade, 
the appeal was referred to the ct. On the evi- 
dence, it appeared that “ Typogi’aph ” was a 
dictionary word meaning a type-maMng A type- 
setting machine. Appets. were manufacturers of 
machines of this nature. The Appeal as to Class 7 
was not opened : — Held : the word “ Typograph ” 
was nut, under the circumstances, a word having 
no reference to the character or quality of the 
goods, A was not entitled to registration . — Re 
Linotype Co.’s Application (1897), 42 Sol. Jo. 
13 ; 14 K. P. C. 900. 

61. — - — .| — An application having been made 
to the Comptroller fur the legistration of the 
word “ Nectar ” as a trade mark in class 42 for 
tea, coffee, A cocoa, the application was refused 
on {inter alia) the ground that the word was not 
one “ having no reference to the character or 
quality of the goods.” Appets. appealed, A the 
appeal was referred by the Board of Trade to the 
ct. : — Held : the word was not a word having 
no reference to the character or quality of the 
goods . — Rc Harrisons A Crosfield’s Applica- 
tion (1900), 18 R. P. C. 34. 

62. . i — An application was made to register 

the word “ Century ” as a trade mark for all goods 
in class 7, i.e, machinery of all kinds A parts of 
machinery, excepting agricultural A horticultural 
machines A their parts, included in class 7, The 
Comptroller refused the application, on the ground 


PART I. SECT. 2, SUB-SEOT. 5. 
491. Whether registrable .] — Words 


which are separately nvblici juris, stioh 
as “ Red ” & ** SesJ/* when combined 
& applied to a speetdo mannfaotnro. 


may cease to be so, & may well bo 

S roteoted as trade marks. — Smith v , 
AIR (1887), 14 O. R. 729.— <JAN, 
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that the word had reference to the quality or 
character of the goods. The Begistrar of TVade 
Marks in an alOldavit referred to the use of the 
word in a commendatory sense, & especially in 
certain registered trade marks, the right to the 
exclusive use of it in those applied for since 1888 
having been disclaimed : he also stated that 
registration of the word had been frequently 
refused : — Held : having regard to the fact that 
the word had often been refused, the CJomptroller’s 
discretion should not be overruled . — Re Bbinting 
Machinery Co.’s Application (1906), 23 B, P. 0. 
88. 

68. .]— The Ct. has jurisdiction under Trade 

Marks Act, 1906 (c. 16), s. 9 (6), to permit registra- 
tion of words having a direct reference to the 
character or quality of the goods, as well as geo- 
graphical terms, but it is for appct. to prove that 
words primd Jade unsuitable for registration have 
acquir^ distincliveness, & the extent to which the 
ct. will require the proof of this acquired dis- 
tinctiveness to go will depend upon the character 
of the word. In determining whether a word 
primd fade descriptive ought to be admitted to 
registration as a trade mark the ct. ought to con- 
sider whether the registration will cause substantial 
difficulty or confusion in view of the provision in 
8. 44 that no registration shall interfere with the 
use by any person of any hand fide description 
of the character or quality of his goods. 

A special application to register the words 
“ California Syi-up of Pigs ” for an aperient 
medicine was referi ed by the Board of Trade to the 
ct. The evidence established a primd fade case 
of the words having become identified by long 
user vith the goods of ai^pct. : — Held: the 
application ought to be allowed to proceed. — 
Re California Fig Syrup Co., flfHOl 1 Ch. 130 ; 
79 Ti. ,T. (’h. 211 ; 101 L. T. 587 ; 20 T. L. R. 100 ; 
26 R. P. C. 840, C. A. ; revs(j,y [1909] 2 Ch. 99. 
Annotatioui, Reid. He Trade Murks Act, 1905 (1909), 
25 T. L. IL 695 ; He Akt. B. A. F. Hjorth's Trade Mk. 
“ Primus,'* f 1910] 2 Ch. 64 ; Hf Lea’s Applu., lie McEwan's 
Applu. (1912), 106 ii. T. 410 ; Teolaiii a. Teofani, He 
Teofani’s Trade Mk., 11913] 2 Ch. 545. 

54. ■ — - .] — (1) Upon a special application 
under Trade Marks Act, 1905 (c. 16), s. 9 (6), 
to register the woid “ diamine ” for dyes, it was 
proved that the word, which liad been used by 
appets. as a trade mark for twenty years, had 
become extensively known to the trade in the 
United Kingdom as indicating the goods of 
appets The word was a known chemical term 
which indicated that the substance to which the 
word was applied contained two amine groups, 
but it was used by appets. for their dyes, whether 
they contained one, two, or more amine groups 
or no amine group at all ; — Held : the word was 
not distinctive within the meaning of the sub-sect., 
because it was descriptive, &, because it was used 
deceptively, & the application ought not to be 
allowed to proceed. 

(2) SemhJe : “ adapted to distinguish ” con- 

templates that the word which it is sought to 
register is one which as a word is adapted to dis- 
tinguish the goods & not a word which may by 
user acquire the capacity of distinguisliing the 
goods . — Re Cassklla (Leopold) & Co., [1910] 2 
Ch. 240 ; 79 L. J. Ch. 529 ; 102 L. T. 792 ; 26 
T. L. B. 472 ; 64 Sol. Jo. 505 , 27 R. P. 0. 453, C. A. 
Annotations: — As to (1) Gonsd. He National Caah Register 
Co. (1917), 34 R. r. C. 354. Retd. Imperial Tobacco Co. 
of Great Britain & Ireland v. Pasquali, Re imperial 
Tobacco Co.’s Trade Mks., (1918] 2 <^. 207. As to (2) 
Apwvd. Sharpe v. Solomon, Sharpe's Trade Mk. (1914), 
J. Ch. 290. 

55. ,] — ^Pltf. was proprietor of the trade 

mark “ Health ” for cocoa & chocolate, registered 


in pursuance of an order of the Board of Trade 
under Trade Marks Act, 1905 (c. 15), s. 9 (5). 
Pltf. had for some years sold & advertised his 
cocoa as “ Health Cocoa.” Belts, had recently 
ut upon the market a cocoa called ” Health & 
trench Cocoa.” In an action to restrain the 
infringement of pltfs.’ trade mark & the passing 
off of defts.’ goods as & for pltfs,’ : — Held : 
“ Health ” as applied to cocoa was a commenda- 
tory epithet & was not per se distinctive of pltfs.’ 
goods ; the word had only become distinctive by 
user in certain parts of England, & was therefore 
not registrable under sect. 9 (6). 

An order of the Board of Trade imder Trade 
Marks Act, 1905 (c. 15), s. 9 (5), does not bind 
the ct. in a motion to rectify the Kegister. — 
Thorne (Henry) &. Co., Ltd. v. Sandow, Ltd. 
(1912), 106 L. T. 926 ; sub nom. Thorne (ELenry) 
& Co., Ltd. v. Sandow (Eugen) & Sandow, 
Ltd., Re Thorne & Co., Ltd.’s Trade Mark, 
28 T. L. R. 416 ; sub nom. Thorne (Henry) & Co., 
Ltd. V. Sandow (Eugen) & Sandow, I/i’d., Re 
” Health ” Trade Mark, 29 B. P. C. 440. 

A miotations : — Apld. He Massachusetts Saw Works (1918), 
35 R. P. C. 137, Reid. Teofani v. Teofani, He Teofani ’s 
Trade Mk., [1913] 2 Ch. 545. 

56. .] — The word “ Ribbon ” held not to be 

a registrable trade mark for a dentifrice, inas- 
much as the word as used by appets. was descrip- 
tive of the form & character uf the dentifrice in 
respect that it described the manner & form in 
which the dentrifrico came out of the tube in 
which it was sold. — Re (JoLGATii: &- Co.’s Mark 
(1913), 29 T. L. R. 326 ; 30 R. P. C. 262. 

57 , ,] — Pltfs. were tlie publishers of 

Christmas & other greeting cards stationery, 
& had registered the word “ classic ” as a trade 
mark for their goods. They brought an action 
against defts. for infi’ingement of the trade mark 
& passing off, & defts. moved to expunge the trade 
mark from the register, & denied that their use of 
” classic ” was calculated to pass off their cards as 
pltfs.’ cards : — Held : (1) the word ” classic ” was 
a laudatory epithet, A not a word “ having no 
direct reference to the character & quality of the 
goods” so as to be registrable under Trade 
Marks Act, 1905 (c. 15), s. 9 (4) ; (2) it was incap- 
able of being treated as ” adapted to distinguish ” 
so as to be registrable under sect. 9 (5) of the Act, 
& even if it had been capable of becoming dis- 
tinctive, it had not in fact become distinctive of 
pltf.’ 8 goods by user. The claim for infringement 
therefore failed, & tlie word must be expunged from 
the Register of Trade Marks ; (3) there was nothing 
in the get-up of defts.’ boxes of cards apart from 
the use of the word “ classic ” to support pltf.’s 
claim for passing off, & in view of the finding that 
the word was not in fact distinctive of pltf.’s 
goods, the claim in respect uf passing off must 
also bo dismissed. — Sharpe (W. N,), Htd. v. 
Solomon Brothers, Ltd,, Re Sharpe (W. N.), 
Ltd.’s Trade Mark (1914), 84 L. J. Ch. 290 ; 
112 L. T. 435 ; 31 T. L. R. 105 ; 32 R. P. 0. 15, 
C. A. 

Annotations : — As to (2) CoDSd. He National Cash Resriator 
(Jo. (1917), 34 R. 1’. C. 354 ; Imperial Tobacco Co. of 
Great Britain & Ireland v. Pasquali, Hr Imperial Tobacco 
Co.’s Trade Mks., [1918] 2 Ch. 207. 

5g, .J — jie Woodward’s Trade Mark, 

Woodward, Ltd. p. Boulton Macro, Ltd., No. 
410, post. 

59. .J — When a name wliich is truly 

descriptive of the article sold has always been 
associated with the particular name of the manu- 
facturer, a monopoly of the name of the article, 
apart from the name of the manufacturer, cannot 
be acquired under ordinary circumstances. 
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Sect, 2 . — Wlmi trade marks registrable: Svb-sects, 
5 (6: 6, A.] 

Applts. had manufactured & sold milk prepared 
with malt or extract of malt as “ Horlick’s Malted 
Milk ” : — Held : they were not entitled to restrain 
resp. from selling a similar article manufactured 
bv him as “ Iledley’s Malted Milk.” — Horlick’s 
Malted Miliv Co. v. Summerskill (1916), 86 
L. J. Ch. 175 ; 115 L. T. 843 ; 33 T. L. R. 83 ; 61 
Sol. Jo. 114 ; 34 R. P. C. 63, H. L. 

60. .] — Ee Williams & Co.’s, Ltd. 

Application, No. 129, j)ast. 

61; .] — In considering whether a trade mark 

consisting of a word is infringed by a colourable 
imitation, regard must be had to the nature of the 
word said to be infringed ; &; an ordinary &; 

common word, as “ Regiment,” ought not, apart 
from user, to be considered an infringement of the 
equally common & ordinary word ‘‘ Regimental.” 
— Imperial Tobacco Co. op Great Britain & 
Ireland, Ltd. v, De Pasqualt &> Co. (1918), 
87 L. J. Ch. 293 ; 34 T. L. R. 313 ; sub nom. 
Imperial Tobacco Co. v. Pasquali, Rc Imperial 
Tobacco Co.’s Trade Marks, 62 Sol. Jo. 422 ; 
35 R. P. C. 185 ; on appeal, [1918] 2 Ch. 207, C. A. 
Annotation : — Reid. Re Wisfull’n Trade Mks., fl9U)] 1 Ch. 52. 

62. .] — In 1904 the Pacific Heating Electric 

Co. was incorporated in America & in 1912 the 
name was changed to the Hotpoint Electric Heat- 
ing CO. The co. manufactured electrically heated 
irons & electric cooking & heating apparatus. 
Trade in these articles under the mark “ Hot- 
point ” had commenced in the United Kingdom 
in about 1909, the trade was at first small but it 
increased from 1914 to 1916 when it was interfered 
with by the war. Roughly two-thirds of the 
value of the trade was in respect of heating 
irons. In Nov. 1908, Letters Patent for ” Improve- 
ments in Electrically Heating Ai^paratus especially 
applicable to Elat Irons ” were granted to William 
Eastman & Alan Warne who assigned their interest 
therein to Eastman & Sons (Dyers & Cleaners), 
Ltd., &> thereafter this co. & Alan Warne carried 
on in co-parfnership the business of the manu- 
facture & sale of electric irons made in accordance 
with the patent. A characteristic of those irons 
was that they were heated at the point, A they 
were sold under the name “ Hot-Point.” Tiie 
business was subsequently transferred to another 
co. which continued to describe the irons as ‘‘ Hot- 
Point.” The American co. had objected to the 
use of the mark by Eastman & Warne in 1910, 
but took no further action, & the English firm 
continued to use the description ” Hotpoint ” in 
connection with irons without interference. In 
Jan. 1917, the Hotpoint Electric Heating Co. made 
a special application under Trade Marks Act, 1905 
(c. 15), s. 9 (5), to register the mark “Hotpoint” 
as a trade mark in Class 13 for “ electric appliances 
for heating, cooking, washing & cleaning purposes, 
all being metal goods not included in other classes.” 
In 1918 an amalgamation took place in America 
of the Hotpoint Electric Heating Co., & two other 
cos. under the name of the Edison Electric 
Appliance co., but the goodwill of the Hotpoint 
CO. in Canada &; the United Kingdom was not 
transferred. Aiter the amalgamation the goods 
for which the trade mark was applied were manu- 
factured by the Edison Electric Appliance co. 
The application to register was referred to the ct., 
the Eastman co. & Eastman & Warne being 
included as resps. At the hearing appets. agreed 


to exclude from their application “ Irons for 
Industrial, Domestic, & Laundry Use, & Soldering 
& Branding Irons”: — Held: the word “ Hot- 
oint ” had reference to the character of the goods 
ut it had become distinctive of appets.’ electrical 
appliances, other than irons, in respect of which 
registration had been sought ; the word was so 
descriptive of irons that, even if appets, had not 
abandoned their application for these goods, 
it would have been difficult to contend that it had 
become distinctive ; the fact that there might be 
confusion in the minds of some people who buy 
irons was no ground for refusing to allow registra- 
tion of a mark which had become distinctive of 
appets.’ goods in respect of the other appliances ; 
& under the circumstances the mark was not 
calculated to deceive by reason of the change of 
manufacture, the Hotpoint Electric Heating co. 
& the Edison Electric Appliance co. being in 
truth the same persons under a different name. — 
lie Hotpoint Electric Heating Co.’s Applica- 
tion (1921), 38 R. P. 0. 63. 

Annotation : —Reid. Lactoosote v. Albennan, [1927] 2 Ch. 

117. 

63. .J — An application was made by persons 

nterested in the perfumery trade to remove from 
the Register a trade mark consisting of the word 
“ Rosette ” registered in Class 48 for face powder, 
not medicated, on the ground that the registration 
conflicted with the principle which had generally 
been accepted for many years, namely that the 
name of a flower or plant should not be allowed 
registration as a trade mark by one one member of 
the perfumery trade, in respect of perfume, that 
the word “ Rosette ” meant a little rose, & con- 
sequently came within the principle, & as the 
registration was calculated to injure & embarrass 
members of the perfumery trade, the mark should 
be removed from the Register : — Held : while the 
word “ Rosette ” in the strict sense moans a little 
rose, so far as the English use is concerned, it is 
not primarily or even generally used in this sense, 
but in the sense of a little decoration of silk or 
paper somewhat resembling a rose in general shape. 
The application to remove the mark was con- 
sequently refused, but in view of the fact that 
re^stration was mainly justified by reason of the 
evidence of long user, & distinctiveness the mark 
was transferred to Part B of the Register. — 
lie Wertheimer et Fils Trade Mark (1924), 
41 R. P. C. 454. 

64. .]—An application was made in the 

name of a corpn. organised under the laws of the 
State of Minnesota, U.S.A., for the registration of a 
trade mark consisting of the word “ Wetordry ” 
in Class 50, in respect of abrasives. The applica- 
tion was refused on the ground that the word 
had direct reference to the character or quality of 
the goods, that it had not obtained any distinctive- 
ness by use in Groat Britain that it did not 
satisfy the requirements of Trade Marks Act, 1905 
(c. 15), s. 9, & that it contravened s. 11 of the Act : 
— Held : there was no evidence before the 
Registrar that the mark was distinctive ; the 
word “ Wetordry ” had direct reference to the 
character or quality of the goods ; & the Registrar 
was right in refusing the application. — Re Min- 
nesota Mining & Manufacturing Co.’s Applica- 
tion (1924), 41 R. P. C. 237. 

65. Combination of letters.] — Combinations 

of letters may constitute valid &; registrable trade 
marks, notwithstanding that they indicate the 
quality & pattern of the goods to which they are 


66 i. Comhination of letters .] — - 66 ii. .] — Single or more Introduced into a monogram. — Smith 

WOSTKNHOLM y. WoomousE (1888), letters may form a trade mark, & more v. Fair (1887), 14 O. R. 729. — OAN. 

14 V. L. R. 963. — AUS. especially when combined, woven or 66111. .] — ^A firm, having 
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applied, if, but not unless, they also indicate that 
the goods have been manufactured by a particular 
person or firm. 

Pltfs. had for many years made & sold large 
numbers of ploughs & wearing parts of ploughs, 
in order to distinguish the various makes, 
patterns, & sizes, they stamped the different 
wearing parts with letters or combinations of 
letters, the effect of which, as they alleged, was 
that a purchaser of one of their ploughs requiring 
a new wearing part could, by buying the same 
stamped with the same letters as his original 
plough, be certain of obtaining, (a) an article 
of pltfs.* manufacture, & (b) one which would 
accurately fit his plough. Pltfs. registered seven- 
teen of these combinations of letters as their trade 
marks. In an action to prevent the infringement 
of these registered trade marks : — Held : pltfs. 
had established their right to the exclusive use of 
these combinations of letters, which were valid 
trade marks, notwithstanding that they were also 
indicative of the pattern & quality of the goods 
to which they were applied. — Kansome v. Graham 
(1882), 51 L. J. Ch, 897 ; 47 L, T. 218. 


Sub-sect. 6. — ^Any Other Distinctive 
Mark. 

A. In General, 

See Trade Marks Act, 1905 (c. 15), s. 9 (5) ; 
Trade Marks Act, 1919 (c. 79), s. 2 (2). 

66. Meaning of distinctive.] — Banham (George) 
& Co. V. Redd AWAY (P.) & Co., No. 337, post. 

67. Meaning of capable of distinguishing’*— 
Distinguished from adapted to distinguish.”] — 

(1) A fancy word capable of being distinctive is 
not disqualified for registration as a trade mark 
merely because it is also descriptive in the sense 
of suggesting some quality of the goods. 

(2) The expression “ capable of distinguishing ” 
in Trade Marks Act, 1919 (c. 79), s. 2 (2), has a 
somewhat wider import than the expression 
“ adapted to distinguish ” in Trade Marks Act, 
1905 (c. 15), s. 2, as interpreted by the authorities, 
in that it embraces marks which have not at the 
date of the application to register, but which, if 
used long enough, may thereafter, become dis- 
tinctive of the goods of the proprietor of the mark. 

(3) Upon an application under s. 2 of the Act 
of 1919 for registration in Pai’t B of the register of 
trade marks of a mark which has been in actual 
use for two years it is not necessary for appet. to 
prove that the mark has actually become dis- 
tinctive. It is sufficient for liim to satisfy the 
registrar that it is not Incapable of becoming 
distinctive. 

The pltf. having for more than two years used 
the marks “Davis’ Ustikon ’’ & “ Ustikon ” to 
indicate that inibber soles for boots were of his 
manufacture, applied for & obtained registration 
of the two trade marks in Part B of the register 
under s. 2 of the Act of 1919. At a time when 
‘‘ Ustikon “ applied to goods indicated both to 
the trade & to the public that the goods were 
manufactured by pltf. defts, used the word 


“ Justickon “ to place on their rubber soles. In 
an action by pltf. for infringement & passing off 
& on a motion by defts. to rectify the register by 
removing pltf.’s marks: — Held: (1) the mark 
“ Ustikon ’* was at the time of its registration 
capable of distinguishing, & did in fact distinguish, 
pltf.’s goods, & was therefore rightly placed on the 
register ; (2) defts.’ mark “ Justickon ’’ was an 
infringement of pltf.’s mark “ Ustikon ’’ ; there 
was a likelihood of deception owing to the close 
resemblance of the two words, & pltf. was there- 
fore entitled to an injunction to restrain defts. 
from using their mark “ Justickon.’’ — Re Davis’s 
Trade Marks, Davis v. Sussex Rubber Co., 
[1927] 2 Ch. 346 ; 97 L. J. Ch. 8 ; 137 L. T. 714 ; 
44 B. P. C. 412, C. A. 

68. Claim for registration as distinctive mark — 
Whether other essential particulars required.] — 

(1) Trade Marks Act, 1906 (c. 15), s. 9 (1-5), are 
separate & distinct, & the expression “ any 
other distinctive mark ’’ in sub-sect. 5 means a 
distinctive mark other than the mark designated 
in sub-sects. 1 to 4. Therefore, when a mark is 
claimed to be registrable under sub-sect. 5, the 
only essential particular which sect. 9 requires 
is that it should be distinctive, & there is nothing 
in the sect, which requires that the mark should 
also contain one or more of the essential par- 
ticulars designated in sub-sects. 1 to 4. 

(2) Qu, : whether the fact that the user of a 
trade mark in a foreign country has rendered the 
mark in fact distinctive in that country ought to 
be taken into consideration. — Re Diamond T 
Motor Car Co., [1921] 2 Ch. 583 ; 90 L. .T. Ch. 
508 ; 126 L. T. 87 ; 66 Sol. Jo. (W. R.) 8 ; 38 
R. P. C. 373. 

Annotation : — As to (1) Refd. 2ic Ileddaway’s Appln., [1925] 

Ch. 093. 

69 . What may be considered — Distinctive- 

ness in United Kingdom — Not distinctiveness in 
foreign markets.] — For the purpose of determining 
whether a trade mark has the characteristic of 
distinctiveness requisite for registration under 
Trade Marks Acts the ct. will look to its dis- 
tinctiveness in the United Kingdom & not to its 
distinctiveness in foreign markets. — Re GAiAiAUER, 
Ltd.’s Application (1924), 41 T. L. R. 139 : 42 
R. P. C. 215. 

70 . Prospective distinctiveness.] — 

Re Davis’s Trade Marks, Davis v. Sussex 
Rubber Co., No. 07, ante, 

71. Loss of right to registration as distinctive — 
Use of additional mark — Additional mark indicating 
foreign source of goods.]— (1) A “ special & dis- 
tinctive word “ used in the definition of a trade 
mark in Trade Marks Registration Act, 1875 
(c. 91), 8. 10, means a word which distinguishes 
the goods to which it is attached as goods made 
or sold by the owner of the mark ; by using 
some additional words so as to induce the general 
public, as distinguished from persons in the 
secrets of the particular trade who would not bo 
deceived, to believe that goods so marked are 
of foreign brand & manufacture, the inventor 
of the original word is precluded from saying 
that such word is distinctive of his own manu- 
facture BO as to be capable of registration as his 


adopted the letters “ L.L. to denot 
a peculiar quality of whiskey sold b 
them, acquired an exclusive right t 
the use of those letters as a trade marl 
though they were always preceded b 
the name of the firm upon the label 
1*7 It. — K inahan V, Bolto: 
(1863), 15 I. Ch. R. 75.— IR. 


f* Term describing method of 

J.— VOL. XLin. 


selling .] — A term which has no refer- 
ence to any particular kind of goods 
at all, but merely to a particular 
method of selling goods, that Is, to a 
particular method of h^ng the price, 
may not bo appropriated & mono- 
polised as a treido name by any one 
man. — Douglas v. Locke jfl915), 32 
W. L. R. 254 ; 9 W. W. R. 42 ; 24 
D. L. R. 238.— CAN. 


PART I. SECT. 2, SUB-SECT. 6.— A. 

g. “ Royal .**} — The word “ Royal ” 
Is not such a special & distinctive word 
as would, if used as a trade mark before 
the enactment of Act 22 of 1877, bo 
registrable under that Act. — Wright, 
Crosslby & Co. V. Royal Baking 
Powder Go. (1898), 15 S. C. 9 : 8 
C. T. R. ll.— S. AF. 
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Sect. 2. — What trade marks registrable: 8vb-aecL 6, 
A,, B. C,] 

trade mark. In 1876, A. regwtered as his trade 
mark the word “ Bton,” which had been used 
since 1869 & become known in the trade as denoting 
cigarettes of his manufacture. Ho had also been 
in the habit of selling, & supplying for the purposes 
of sale, “ Eton ” cigarettes in boxes so labelled, 
in conformity with an alleged custom in the trade, 
as to imply that such cigarettes were manufactured 
at St. Petersburg by a Russian firm : — Held : A., 
by so acting in connection with the word “ Eton ** 
as to suggest to persons not in the trade that the 
cigarettes were not of his making, had destroyed the 
value of the word as “ siiecial & distinctive ’* 
within Trade Marks Act, 1875 (c. 91), s. 10, & 
accordingly that at the time of registration it 
had ceased to be his special & distinctive mark 
capable of registration ; (2) as five years on the 
re^ster does not (on the authorities) give an 
indefeasible title to a mark which, from not 
properly constituting a trade mark within the 
meaning of the Act, ought not to have been 
registered, A.’s action to restrain an infringement 
of the mark by B. was dismissed, & rectification 
of the register by removing the mark on B.’s 
application allowed. 

(3) The word or words must distinguish the 
product of the person claiming the trade mark 
from the product of all otlicr persons ; & it appears 
to me that it must have that distinctive character 
at the time of registration. Then there is a further 
requisite that such distinctive word or words must 
have been used as a trade mark before the passing 
of the Act (Fry, L.J.). — Re Wood’s Trade-mark, 
Wood v. Lambert <& Butler (1886), 32 Ch. 1). 
247 ; 55 L. J. Ch. 377 ; 54 L. T. 314 ; 2 T. L. R. 
232 ; 3 R. P. C. 81, C. A. 

Arm-oiaiions : — As to (1) Apld. Newman v. Pinto (1887). 
67 L. T. 31. (See 67 L. T. at p. 36.) Diatd. Itc Dexter’s 
Appln., Ke Willis’s Trade Mks., 11893] 2 Ch. 262 ; Sharpe 
u. Solomon, lie Sharpe’s Trade Mk. (1914), 31 K. P. C. 
441. Consd. Rc Warschaucr’s Appln. (1925), 43 K. 1*. C. 
46. Beld. Re Apollinaris Co.’s Trade Mks., [1891] 2 Ch. 
186. As to (2) Consd. Baker v. llawsou (1890), 45 Ch. D. 
519. Asia (3) Apld. Bourne v. Hwau & Kdp:ar, Jfe Bourne’s 
Trade Mks., 119()3] 1 Ch. 211, Consd. Jte Lea’s Appln., 
[1913] 1 Ch. 446. Re!d. Perry, Davis v. Harbord (1890), 
63 L. T. 389. Generally, Refd. Thorncloo v. Hill, [1891] 

1 Ch. 569. 


B. Geographical Name, 

See Trade Marks Act, 1905 (c. 16), s. 9 (4) (5). 

72. What is a geographical name.] — Re Magnoma 
Metal Co.’s Trade Marks, No. 583, post. 

73. Whether registrable.] — B. & co. in 1885 
registered as a trade mark for unwrought & partly 
wrought metals “ The Brymbo Special,” & used 
the same on tin plates & other goods. The B. Steel 
CO. carried on business at the Brymbo steel works 
at Brymbo & had used “ Biymbo ” as a brand 
for iron & steel for many years, & as they alleged 
before 1875. In 1889 they applied to register 
“ Brymbo ” as a trade mark but were refused on 
account of B. & co.’s mark. They then moved 
to expunge that mark. B. & co. offered to limit 


their registration to tin plates : — Held : the B. 
Steel CO. were aggrieved by thjB registration of 
B. & co.’s mark, &; such mark was not capable of 
being registered & must be expunged from the 
register. — Re Batt’8 Trade Mark (1889), 6 
R. P. C. 493. 

Annotoiion Bxpld. Re Apollinaris Co.’s Trade Mks., 

“ Apollinaris,” ” Frledrlonshall,” & ” Hunyadi Janos ” 

(1890), 63 L. T. 162. 

74 . Adjectival form of name.] — (1) A 

word already in existence cannot properly be said 
to be an “ invented word ” because the person 
claiming to have invented it was not aware of its 
existence. 

(2) The word “ Eboline ” being a word com- 
pounded of the word “ Eboli,” the name of a 
town in Italy, with the English suffix “ no ” is 
not an “ invented word ” within the meaning of the 
Patents, Designs & Trade Marks Act, 1883 (c. 67), 
s. 64 (d), as amended by sect. 10 of the Act of 1888, 
& it is a “ geographical name ” w’ithin the meaning 
of sub-sect, (c) of the same sect. 

(3) The prohibition contained in sub-sect, {e) 
is not confined to the use of the noun substantive, 
but it extends to the adjective & to the name of 
a place to which an ordinary English suffix has been 
added so as to impart to it an adjectival form. — 
Re Salt (Sir Titus), Sons & Co.’s Application, 
[1894] 3 Ch. 160 ; 63 L. J. Ch. 766 ; 71 L. T. 386 ; 
42 W. R. 666 ; 10 T. L. R. 610 ; 38 Sol. Jo. 647 ; 
8R. 682; 11 R. P. 0. 517. 

Annotations: — As to (2) Distd. Re Deusham’s Trade Mk., 

[1895] 2 Ch. 176 ; lie MajfnoUa Metal Co.’s Trade-mks., 

[1897] 2 Ch. 371. 

75. Mark distinctive by user.] — Re 

“ Apollinaris ” Trade Mark, No. 127, post. 

76. .] — Application under Trade 

Marks Act, 1905 (c. 15), s. 9 (5), for the registra- 
tion of the word “ Oswego ” alone in class 42 in 
respect of corn flour. Appets. wore an American 
CO. with factories at Oswego, in New York State. 
There was evidence to show that they had sold 
Oswego corn flour for many years in this country, 
that there was no other corn flour known by the 
name “ Oswego,” that their corn flour was known 
to the public as “ Oswego ” witliout the use of 
their name, & that the name ‘ ‘ Oswego ’ ’ was knowui 
in this country through its association wdth their 
goods rather than as a geographical name. There 
were on the register five other trade naarks in 
class 42 containing the word “ Oswego.” Three 
of these belonged to appets. & two to biscuit 
manufacturers who did not oppose the present 
application : — Held : the only question now before 
the ct. was whether “ Oswego ” was adapted to 
distinguish the corn flour of appets. from the corn 
flour of other persons ; the ct. had not to consider 
whether registration of ” Oswego ” might lead to 
confusion between appets.’ corn flour & similar 
goods, such as oatmeal, of other persons ; the ct. 
liad power to take into consideration evidence of 
actual user of the trade mark, & on the evidence 
in the present case there must be a declaration 
that “ Oswego ” ought to be deemed a distinctive 
mark in respect of com flour . — Re National 
Starch Co.’s Application, [1908] 2 Ch. 698 ; 


PART I. SECT. 2. SUB-SECT. 6.— B. 

78 i. Whether reyisirable.] — Semble: a 
combination of words such as ” The 
London & American Supply Stores ” 
would not be a geotfraphlcal name so 
as to render it Incapable of registration 
as a trade mark. — F krne v. Wilson 
(1900), 20 V. L. R. 422.— AUS. 

78 ii. .] — Thomson r. Skppklt 

(B.) & Sons, Ltd. (1925), 37 C. L. R. 
306 ; 31 Argus, L. R. 438. — AUS. 

73 lit. .] — The use of a geo- 


graphical name in a secondary sense 
as part of tho title identifying a mcr- 
caiitllo Joiunal, & not as merely descrip- 
tive of the place where tho journal is 
published, will bo protected. — R ose 
V. MoLban Publishing Co. (1897), 24 
A. R. 240.— CAN. 

78 Iv. .1 — Re Bengal Iron & 

Steel Co. (1914), 33 N. Z. L. K. 877.— 

N.Z. 

751. Mark distinctive by vser.] 

—Canada Foundry Oo. v. Buoyrus 


Co. (1913), 47 S. C. R. 484.— CAN. 

76 ii. .1 — A geographioal 

name Is not ordinarily the subject of a 
trade mark, & is not per ae registrable ; 
but when by long user thereof the nenne 
has acquired a secondary signification 
in derogation of Its primary geo- 
graphical moaning, & has become tho 
trade dcsiraation of a manufactured 
article, such a name may bo registered. 
— Re Paoipio Li.me Co., Ltd. (1920), 
20 Exch. C. R. 207 ; 66 D. L. R. 367.-- 
CAN. 
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78 li. J. Ch. 34 ! 99 L. T. 724 ; 26 T. L. B. 13 ; 63 
Sol. Jo. 13 : 21 Cox, 0. 0. 712 ; 26 B. P. C. 802. 
Annotations ; — Distd. Re California Fig Syrup Co.’s Appln., 

[19091 2 Ch. 99. (See [1910] 1 Ch. 130.) Oonsd. Teofani 

V. Teofani, Re Toofani’s Trade Mk., [1913] 2 Ch. 545. 

Refd. Re Lea’s Appln., Re MoEwan’s Appln., [1912) 

2 Ch. 32. 

77. .] — He California Fig Syrup Co., 

No. 63, ante. 

78. Word similar to geographical name.] — 

Me Standard Woven Fabric Co.’s Application, 
No. 27, ante. 

C. Surname. 

See Trade Marks Act, 1906 (c. 16), s. 9 (4) (6) ; 
Trade Marks Act, 1919 (c. 79), s. 7. 

79. Whether registrable — Perse.] — The mere 
surname of an individual, although it may bo 
“ adapted to distinguish ” the goods of all the 
persons, taken collectively, who bear that sur- 
name from the goods of other persons bearing a 
different surname, is not “ adapted to distinguish ” 
the goods of a particular appet., even though his 
surname be an uncommon one, from those of other 
persons within the meaning of that expression 
in Trade Marks Act, 1905 (c. 15), & ought not 
therefore to be registered under Trade Marks Act, 
1905 (c. 15), s. 9, para. 6. — Re Lea (R. J.), Ltd.’b 
Application, f]912] 2 Ch. 32 ; 81 L. J. Ch. 489 ; 
106 L. T. 410 ; 28 T. L. R. 258 ; 56 Mol. Jo. 308 ; 
29 R. P. C. 165 ; affd. on other grounds, [1913] 
1 Ch. 446, C. A. 

Annotations: — Consd. Rc National Galvanlzei's’ Appln. 

(1920), 37 li. 1’. C. 202. Refd. Teofani v. Teofani, Re 

Teofaul’s Trade Mk., [1913] 2 Ch. 545 ; Re Crawford’s 

Appln., [1917] 1 Ch. 550; Re Avery’s, Appln. (1919), 

30 11. P. C. 89 ; Re Burford’s Appln. [1919] 2 Ch. 28. 

80. S, P. Rc McEwan (William) & Co. Ltd.’b 
Application, [1912] 2 Ch. 32 ; 81 L. J. Ch. 489 ; 
106 L. T. 410 ; 28 T. L. R. 258 ; 56 Sol. Jo. 308 ; 
29 R. P. C. 165. 

81. .] — (1) A preliminary order of 

the Board of Trade or the ct. under Trade Marks 
Act, 1906 (c. 16), s. 9 (5), directing the Rejdstrar 
of trade marks to proceed with an application to 
register a surname as a trade mark merely enables 
the application to proceed as if it were an ordinary 
& not a special application, <& is in no way final 
or conclusive so as to prevent the Registrar from 
subsequently refusing the application for registra- 
tion on its merits, or to preclude tlie ct. upon 
an application, after registration, by a person 
aggrieved under Trade Marks Act, 1905 (c. 15), 
8. 35, from expunging the entry on the ground that 
the trade mark is not in fact distinctive. 

(2) A surname is not necessarily incapable of 
being a registrable trade maik. It may be 
registered, for instance, where it is an uncommon 
name & its user has been so extensive that it 
has in fact become distinctive, within Trade 
Marks Act, 1905 (c. 15), s. 9, for the goods with 
respect to which it is registered or proposed to 
be registered. Applications to register surnames 
ought, however, to bo closely scrutinised, & 
registration only permitted where the distinctive 
character of the mark is clearly proved. 

Teofani & Co., Ltd., & their predecessors in 
business had for more than twenty years traded 
in London as tobacco & cigarette manufacturers, 
& during that period had used the name “ Teofani ” 
as a trade mark to an extent which, in the opinion 

PART I. SECT. 2, SUB-SECT. 6.— C. 

. . Whether registrable — Mark dis- 
tinctive oy user, ] — Where it is sought to 
register as a trade mark a word which 
l8 a surname, a declaration must be 
obt^^ from the Registrar of trade 
marto that the word shall be deemed 
to be a dlstinotlve mark, &, having 


of the ct., made it in fact “ distinctive ” for 
cigarettes. The name was uncommon, there being 
only one person, A. Teofani, in the United Kingdom 
who bore it besides the predecessors in business of 
the CO. In 1909 the co. obtained an order of the 
Board of Trade under Trade Marks Act, 1906 
(c. 15), s. 9, para. 6, for the registration of the 
name “ Teofani ” as a trade mark. 

On appeal from the refusal of the judge on the 
application of A. Teofani, to order the removal of 
the mark from the Register : — Held : the mark 
was properly registered. 

(3) Pltfs., Teofani & Co., Ltd., & their pre- 
decessors in business had for many years manu- 
factured & sold cigarettes as “ Teofani’s cigarettes,” 
under which description they had become well 
known to the trade & the public. In 1909 pltfs. 
caused the name ” Teofani ” to be registered as 
their trade mark. In 1911 deft., Athanasius 
Teofani, commenced to make & sell cigarettes 
under the description of “ A. Teofani’s cigarettes.” 

In an action to restrain passing off & infringe- 
ment of pltfs.’ trade mark the judge granted an 
injunction restraining deft, from selling or offering 
for sale cigarettes as “ A. Teofani’s cigarettes ” 
or otherwise marking his goods with the name 
” Teofani,” either with or without other names, 
without clearly distinguishing such cigarettes from 
those of pltfs., & from infringing the trade mark : — 
Held : the injunction was rightly granted. 

(4) Within the period of seven years limited by 
Trade Marks Act, 1906 (c. 15), s. 35, from the date 
of tlie original registration of a trade mark, it is 
open to any aggrieved person to apply to rectify 
the Register by the removal of a mark complained 
of, & the et. lias jurisdiction to hear the applica- 
tion, & reverse any order for registration made by 
tlie Board of Trade. — Teofani & Co., Ltd. v. 
Teofani, Re Teofani & Co.’s Trade Mark, [1913J 
2 (]h. 545 ; 82 L. J. Ch. 490 ; 109 L. T. 114 ; 29 
T. L. R. 674 ; 57 Mol. Jo. 686 ; 30 R. P. C. 446 ; 
8uh nom. Re Trade Mark No. 312,065, 29 T. L. R. 
691, C. A. 

Annotations : — As to (!) Refd. Re Lea’s Appln.. [1913] 1 Ch. 

446. As to (2) Consd. Re Crawford's Apidn., [1917] 

1 Ch. 550; Rc Bui-ford's Appln., [10^9] 2 Oh. 28; Rc 

Eno’s Applns. (1919), 37 Jt. P. C. 1. Refd. Sharpo v. 

Holoraon, Re Sharpe’s 'Prade Mk. (1914). 81 L. J, Ch. 290 ; 

Slazengrers’ Appln. (1914), 31 R. P. C. 5 )1 . 

82. Necessity for order of Board of Trade.] — 

Benz et Oio. applied to register a trade mark con- 
sisting of the name ” Benz ” written in capital 
letters, which were distorted, within two con- 
centric circles containing within them two wreaths : 
— Held : ‘‘ Benz ” was not shown to be the name 
of a co., individual, or firm within Trade Marks 
Act, 1905 (c. 15), s. 9 (1), & was not a distinctive 
mark within sub-sect. 6 of that sect. ; but appets. 
could make a fresh application asking for registra- 
tion with disclaimer or for an order that the word 
” Benz ” should be deemed a distinctive mark. — 
Re Benz kt Cie. Rheinische Automobile und 
Moteren Fabrik Act. (1913), 108 L. T. 689 ; 
29 T. L. R. 295 ; 67 Sol. Jo. 301, C. A. 

SeCi noiVf Trade Marks Act, 1919 (c. 79), s. 7. 

83. Mark distinctive by user.] — T eofani 

& Co., I/rD. V. Teofani, Re ’Feopani Co.’s 
Trade Mark, No. 81, ante. 

84. B. Muratii, So^ & Co., Ltd,, 

made a special application to register the name 

Trat)tc MARiiS (1914), 18 C. L. R. 446, 
— AUS. 

8311. .] — Petitioners were 

ineorporat-ed In Oct. 1915. Since 
then they have done a large business 
In motor cars, & have used a trade 
mark consisting of a round circle, In 
the centre of which are the words 
L 2 


mode such a declaration, the Registrar 
may then attach to the registration of 
the word eu> a trade mark such reason- 
able conditions as will protect the 
rights of any persons who before the 
appUoation for registration have used 
the word with respect to their goods. — 
Daimler Co., Ltd. v . Registrar of 
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Trade Marks, Trade Names and Designs. 


Sect. 2. — Whai trade 7narks registrable: Suh-sect. 

G, r.] 

“ Mural ti ” in class dT) in respect of cigarettes. 
The applicalion w«s referred by tlie Board of 
Trade to tlie ct. Apjjcts. filed a great number 
of afYidnvifs in sujiporl of their application made 
by tiadeis from all jiaids of the United Kingdom, 
showing exUuisive user of the name for a very 
long p(‘Tiod. It appi'ared from the exliibits that 
the name “ Muralti ” had b('en used by apjicts. 
on the eigar(*tt (‘S, boxes, show cards, advertise- 
ments, but in some cases the name apjieared as 
“ Muratti’s.” The ai)})lication was oppos<‘d by 
the Comptroller- (General, who contend(*d that th(‘ 
name laid not bi^cn used as a trade imark A was not 
distinctive; — Held: on the evidence, the name 
had been used as a ti*ade mark ; it was a very 
peculiar uncommon name, A it should be deemed 
t-o bf‘ distinctive. — hV MuitAi'ii (B.), Sons A Co., 
Lto.’s Appi.icatjon (1915), 52 It. C. 77. 

Junoinhov Refd. /.V Ptirforci’s Appln., [lUlOJ 2 Cii. 28. I 

85. .J — On an cx yorie motion by 

Cadbury Jfros., Ltd., to the ct., pursuant to rule 129 
Mhade Mark Itules, 19G(), for an order on the 
liegistrar of Trade Marks to procec'd with their 
application under Trade Marks Act, 1905 (c. 15), 
s. 9 (5), for the registration of the word “ Cadbury ” 
as tii(‘ir* trad(‘ mark in ri'spcct of ceilain goods, the 
ct., being of opinion on the evidence that the 
word by long user in coniu'ction with tin* goods 
in qu(‘stion indicatcal A was distinctive of the goods 
manufactured by a]>]icts. A by them only, A was 
adapted to distinguisJi sudi goods from those 
of any other per*son. ordered tlie application to 
lie proceeded with — Ih Ca i) nu p v Bpotjieus, Ltd.’s 
Applk'ATIon, 11915] 1 Ch. 551 ; 81 L. J. (5i. 212 ; 
112 L. T. 255 ; 59 Sol. Jo. IGl. 

Jnnolntioii : Distd. Jii (’l}l^^lor(l’h Applro. [HI17] 1 Ch. .'iU). 

86. Daimhu* Co., Ltd., had for 

twenty yeais cairic'd on busirK‘ss in this country 
as manulactureis A selleis ot motor vidiicles, W'hich 
were universally know^n as “ Daimler ” cars. T}u‘y 
aj)plied under* Trade Marks Act, 1905 (c. 15), 
s. 9 (5), to register that nam(‘ as a Trad<‘ Mark in 
class 22 in res])(‘ct of motor vehichvs. ’Pw'o other 
cos. had for sonn* time past sold in this country 
cars manufactuied abi-oad. 5'liese two cos. both 
used the name “Daimler” in their titles, but 
always in combination with otlu'C words A newer 
separately or as the* initial v\ord. They did not 
oppose t}i(‘ application to re‘gist{*r, A one of th<‘m 
was in course of being wound up und(*r the w^ar 
l(*gislation. ''the Hoard of Trade re(|uired appets. 
to ap])ly b> mot ion to the ITight't. Begistration in 
AusD'alia had be(*n oi-ehued by the lligh Ct. of 
Australia: lldd : “ Daimler” had be<‘ome dis- 

tinctive of appets.' cais, A there was no likelihood 
<'f confusion, A th(‘ a]>]dication should be allowed 
to ])roceed.— 7>V Daimler (^).’s Applicatio.n 
(191G), 52 T. L. B. G72 ; .55 B. B. C. 357. 

Jnnolahoti : Refd. /.V H\u lord’s A])]jIii., 1 11)11)] 2 Ch. 28. 

87. — - - - .] — An application by W'illiam 

Cravx'ford A Sons, Jjtd., for leav^e' to ])roceed under 


Trade Marks Act, 1905 (c. 15), s. 9 (6), with the 
registration of the surname “ (’rawdord ” as a 
trade mark in class 42 for biscuits, cakes, A 
shorthread was refused, although the name was 
identified with their goods A they had for some 
seventy years used the word “Crawford’s” on 
their labels A in their advertisements to distinguish 
theii’ goods A had acquired a most extensive trade 
throughout Scotland A in England, it appearing 
that “ Crawford ” was a common surname in 
Scotland, in the sense of being shared by many 
persons, A not uncommon in England. 

Scmblc : the fact that a trader to identify his 
goods used for many yt‘ars on the labels A in the 
adv(‘rtis(‘ment8 of his goods a name, A also this 
regist(‘red trade mark not having any reference to 
the name, militates against the name being yer sc 
capable of registration as a trade mark . — Rc 
CitAWFoiiD (Wiliaam) a Sons’ Application, [1917] 
1 Ch. 550; 8G L. J. (B. 325 ; 116L. T. 440; 01 
Sol. .To. 315. 

88. -- -.1 — The Lodge Sparking Plug Co., 

Ltd., who m 1915 had acquired the business of 
Lodge Bros. A (V)., made a special application 
to register tlie word “ Lotige ” as a trade mark in 
class 15 in respect of sparking plugs. ’Phe applica- 
lion WTis rtderred to tlu* ct., A^ ajipcts. adduced 
evidence to show' that from 1908 onwards they 
had used the word “ Lodge ” as a trade mark for 
sparking plugs. It was objected on behalf of the 
Begistrar of Tradi' Marks that the word was a 
surname A was not. oni* that should be registered ; 
also that it. demoted a patented article: — Held: 
appets. had (‘stablished user of the word since 1908, 
as a trade mai’k, A not as the name of a jiatented 
article, A the naim*, although not particularly 
rare, was not a common on(‘.- Re Lodge Sparking 
Pldcj Co., L'J'D.’h Apj’LIcation (1918), 35 B. P. C. 
222 . 

89. .j — J. V. hlno, Ltd., who liad for 

many years carried on busini'ss as manufacturers 
of A dealers in a dry saline preparation known as 
“ Eno’s Cruit Salt,” were' the registei’ed pro- 
l)ri(*tors of the trade mark “ Fruit Salt ” in class 3 
in respect ot their said pri'jiaration. In July, 1919, 
t hev mad(‘ t wo spi’cial applications foi* the registra- 
tion of the surname “ Eno ” as a trade mark («) 
in class 5 in respect of fruit salt being a medi(‘inal 
]>j’ej)aration, A (6) in class 42 in respect of a dry 
preparation for making a non-intoxic'ating ])ev^ei‘- 
age. Ajipets. desinni to be heard by the ct. A 
gave notice of motion accordingl>. it. appeared 
that “ Eno ” was a very rare surnaiiK', A the 
(‘vidence showed that, appets. had long used the 
name “ J^lno ” as a trade mark, A that th<‘ jiublic 
fre(iu(*ntly asked for the jireparation as “ Eno.” 
On tlie motions coming on for hearing by the ct. 
Held : “ Eno ” W'as a word adapted to distinguish 
the ay)])cts.’ goods A w'as therefore distinctive. - 
Re End’s Ai'PLK ATIdn.s (1919), 57 R. B. C. 1. 

90. — .1-— In 1908 a co. was formed in 

this country under Die name of “ The (U.K.) 
Winget Concrete Machine (’o., JJ.d.” the title 


“ (iro> Dort," 1 lie Ixirdia of the brtid 
fitide iiiai k hemitipr th(‘ words “own 
ii “ u1 th<> lop, till' woj-ds “ Yon will 
like it,” Rl tlio bottom :—//rZ</ ; luid 
I)etili(»nerh ns( d as tlieir tradi' inaik 
llie woidh “ (Jmy Dent ” uloiu', their 
the jiais nh( r w(»nld lia\e entitled 
tlieni to have lind tlie same registereil 
as a t lade inai k, N:. in ^ lew of that, t lie 
Jact of th( n nsiiiK addition.*)! wools 
as ni)ov(‘ mentioned, in eonix'etion 
then with, slionld not have tlu* eiteet 
of viliallni^ tlnir imht to repistei, <Sl. 
tin* tiade niaik as deseiilti'd tised 
should 1)0 rcKistered.- J\'( (Jaw Lout 


Moiorh, Lji). TitADK Makk (11)20), 
20 KaoIi. C. R. 18G.-^CAN. 

83iii. - .] If it is cleaily 

sliown that by well estalOished 
Jacto nse as a tiade inaik, a biirnuine 
bus become in foot distinetive, N. tiiat, 
having roKuid to the nature of tiie 
trade the ciremnKtaueeb of the case, 
reinstrution Is not llki'Iy to Interfere 
with the lejfitimatc elaiin.s of other 
trndei*H to uho tludr own names in then- 
own bubliie.sses, reglhtiotlon will be 
permitted, even thoiiph the biunanu* Is 
home by an appreciable number of 


other persoub lie Lodoe .sroit'j'iNd 
CLun’a Ai*i*LfCATiON, [1021] N. Z. 
L. 11. 4G3.— N.Z. 

83 iv. .] — The only 

essential iiroreqnlslto for the registra- 
tion of a surname as a trade mark In 
terms of Act 0, lOIO. s. 91), is proof 
that it is distinctive. A surname )na> 
bo proved to be disliiietivo, althoufrh il 
bus not actually been iibcd by itself us 
a trade mark, but only us the central 
and most proiniueiit feature of some 
design or combination . — Kx p. MAit- 
TELL, [1920] T. r. D. r)3.— S. AF. 
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being later changed to “ Winget, Ltd.** for the 
urpose of, among other things, carrying on 
usiness as manufacturers of concrete mixing & 
moulding machines. The business had become 
an extensive one. There had formerly been a 
CO. in America called “ The Winget Concrete 
Machine Co.” but this co. had no business in the 
United Kingdom, A liad in fact long ceased to 
exist. In Feb. 1918, Winget, Ltd., made a special 
application under Trade Marks Act, 1905 (c. 15), 
8. 9. para. 5, io r(‘gister the name “ Winget ” as a 
trade mark in class 0, in respect of machinery At 
parts of machiiu'ry for mixing A moulding concrete 
A similar material, & asked to have tlie applica- 
tion heard by the ct. It api^earcd that Winget was 
a surname, though a very rare one. The motion 
coming on for hearing, it was ordered, appcts. 
being willing & offering to tile an affidavit as to the 
non-user of the nam(‘ “ Winget ” in America in 
connection with the class of goods in question, that 
the Registrar proc(‘ed with the application. — 
Itc WiNGET’s ArrjacATiON (1919), 50 R. 1*. C. 75. 

91. • — .J — W. A Avery, Ltd., A their 

predecessors in husin(‘ss had carried on busint‘ss as 
manufacturers of weighing apparatus of all kinds 
since 1750. In 1918, they made a s])ecial applica- 
tion to register tiie sm*name “ Aviuy ” as a trade 
mark in class 0, in I'espect of weighing machines, 
A applied to the ct . for an order under Trade Marks 
Act, 1905 (c. 15), s. 9, iiaia. 5. Ai^pcts.’ busi- 
ness was by far the largest of its kind in the 
United Kingdom, the .annual turnover exceeding 
£*1,000,000. Jt a})p(*ared fi’om the evidence that 
Ihe nanu* “Avery” had for scweral years past 
been usial alone on all the weights A on a sub- 
stantial ])roportion of all tlie machines manu- 
factui'cd by appcts. ; A that the name “ Avery,” 
though not uncommon, was recognised throughout- 
the trade A by the public as denoting appcts.’ 
goods: — lidd : in the s])ecial cii-cumstances A 
in view of the evidence, tlie name “ Avery ” was 
adapt-ed to distinguish ajipcts.’ goods from those 
of all otlier ])ersons. - Ifc A very (W. A T.), lyrn.’s 
Ai’PLirA'i'ioN (1919), 50 R. R. U. 89. 

92. ' — .] — if. (ji. Rurford A Uo., Ltd., were 

an Fnglish co. incorporated in 1915, A occupied 
since then in the sale in this country of com- 
mei'cial motor 's^ohicles manufactured in the 
United States of America. In Feb. 1918, they 
made a special ap])lication to the Roard of Trade 
under Trade Marks Act, 1905 (c. 15), s. 9 (5), lor 
the registration of the word “ Rurford ” in script 
type in class 22 in respect of commercial motor 
vehicles, tin* word “ Rurford ” being both a sur- 
name A. a geogiaphical name. 

The Roaril of Trade refei*red the matter to the ct. 
The word “ Rurford ” had been seh'cted A ustsl by 
appcts. as being the surname of the foundtu* of tl 
business in the United States, who was alsi> largely 
interested in the co. Appcts. adduced evidence 
to prove that tlie word “ liurford ” when used in 
connection with commercial motor vehicles, 
denoted vehicles of their manufacture. The user 
of the nauK' had extended over about three A a 
half years, during which time between 400 A 500 
of such vehicles had been sold in this country : — 
Held: (1) on the evidence the name “ Biirford ” 
was distinctive in the United Kingdom of appcts.’ 
commercial motor vehicles, not only to persons 
connected with the motor trade, but also to buyers 
A users of, A to persons interested in such vehicles ; 
(2) having regard to appcts’ business A to the rapid 
growth of their trade, the high reputation which 
their goods had already acquired, A the wide area 
over which that reputation extended, the fact that 
the user of the name had only extended over the 


short period of three A a half years was not a 
sufficient ground for refusing registration ; (5 ) length 
of user was important only in considering the 
question of fact whether a name mark had become 
distinctive of appet.’s goods ; therefore the 
application to register ought to be directed to 
proceed . — Jic Rurford (H. G.) A (k)., Ltd.’s 
Application, [19191 2 Ch. 28 ; 88 L. JT. Uh. 180 ; 
120 L. T. 591 ; 55 T. L. R. 519 ; 05 Sol. .To. 109 ; 
50 R. R. G. 159, C. A. 

Annotations : — As to (ll) Apld. 7iV Eno’s Applns. 

37 It. P. C. 1 ; 'I'horuycroft 'h Applu. (1320), 37 R. J*. C. 

23. tHemrallu, Befd. Rc Avory’s Applu. (IDl'J), 3G U. P. C. 

89 ; Re Win>?cl’b A])pln. (1919). 30 It. P. O. 7.'). 

93 . .J —John I. TJiornycroft A f’o., 

Ltd., A their iiredece.ssors in business had, since 
the year 1890, carried on busin(‘ss in this country 
as manufacturers of cornmortdal motor vehicles, 
which had throughout the whole of that period l)(‘eri 
sold as “ Thornycroft ” veliicles. They applied 
under Trade Marks Act, 1905 (c. 15), s. 9, i^ara. 5, 
for registration of that name in class 22 in respect 
of commercial motor vehicles A applied to the ct. 
for an order under that paragraph: — Hrld : 
appcts. had established that tiie name “ Tlioi'iiy- 
croft ” iiad acquired a disfinctiveness entitling 
them to proci'ed with registration. — lie Thorn Y- 
CROF-r’s Application (1920). 57 R. R. C 25. 

94. — — — .J -CrossU^y Rrothers, Ltd., who 
were the successors in business of Crossloy Rrothers, 
who commenced business in co-partnership in 
1806 made two siiecial applications to j-<‘gister tin* 
word “ Crossley ” as a ti’adc mark in class 0 in 
respect of gas A oil engines A in class IS in ri‘spoct 
of gas generating plant. The a])})lications were 
refeiTcsl to the ct., A a])pcts. adduci'd evidence to 
show that they or their predi‘Ci‘ssors had mariu- 
faetured gas engim^s since 1870, oil engiiK's since 
1891, A a gas generating xilant since 1991, A that 
the word Urossl(‘y had Ix'en used as their trade 
mark continuously from tiiose dat(‘s respectivt‘ly. 
Gomment was made on behalf of the K(‘gistrar of 
Trade Marks as to tlie wording of soim* of the 
declarations, but subject to this lli«‘ apxdh'ations 
were not obji'cted to. The applications tor registra- 
tion were ordered to be procc'oded with. — lie 
Grossi.ey Rrothers, Ltd.’s Application (1921), 
.58 R. R, C. 81. 

95. .] — F. Reddaway A CO., Ltd., made 

four special ax^plications to register the name 
“ Reddaw.ay ” as a trade mark in resi>ect of 
machine driving A carrying belts A bands included 
in class 25. hair-woven machine driving belling 
A other belting included in cla.ss 55, india-rubber 
goods for mechanical purposes included in class 40, 

I A hose of all kinds iiielnded in cla.ss 50, A 
applied to the cl. for an oi’dcr under ’Prado 
Marks Act, 1905 (c. 15), s. 9 (5). Evidence 
was adduced that ajijicts. had carried on since 
1892 the business ]>reviously carried on since 1875 
by F. Reddaway A co. as manufacturers of (uder 
alia) machine bidting, lio.so-i^ixiing A rubber for 
mechanical puiqioses ; that tlie name “ Reddaway” 
had been used since 1880, either alone or in 
conjunction with words indicating the manu- 
facture of appcts., or their predecessors, A in com- 
bination with their I'egistered trade marks, A had 
long been r(*cognised as indicating goods of apjicts.’ 
manufacture or selection. The applications were 
unopposed : — Held : the name had boon used q^s 
an indication of the manufaeturer, A not as the 
name of the article ; A the Registiar of Trade 
Marks was directed to proceed with the afij^lications. 
— Re Reddaway (F.) A Go., Ltd.’s Application 
(1921), 38 R. P. 0. 85. 

96. .] — Perry A Go., Ltd., the suc- 

ce.ssors of a business established in 1824, made a 
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Sect. 2 . — Whai trade marics reg'istrahle : Siib-scct. 6, 

C\ <&• 7 ).] 

special application to regibter tlie word “ Perry 
as a trade mark in class 13 in respect of free wheel 
clutches & driving chains for cycles. The applica- 
tion was rofeired to the ct. & appcts. who were the 
registered owners of many trade marks comprising 
the word “ Peny ” for pen nibs & other stationers’ 
sundries, adduced evidence to show that, ever since 
1888 1901 when they had commenced the manu 

factuie of chains & free wheels respectively, they 
had consistently used the word “ Perry ” as their 
trade maik for those articles, & that the word was 
distinctive of their goods. No objection was taken 
on behalf of the Kegistrar of ^'rade Marks. The 
application was ordered to be proceeded with. — 
Jte Pkrry Co., J/m.’s Application (1921), 38 
li. P. C. 19 .^>. 

97, — .j Application was made for 

legist] at ion in class 9 of a Tiade Mark consisting 
of the Word “ Obei'meier ” in respect of grand A 
upright pianos. Appet. had jireviously r(‘gistered 
the wwd, but the I'cgistration had lapsed in 1921. 
Application was by a Genman lirm, the successor 
of a Ib'in wdiieli had originally suji])lied ajipct. 
wdth the pianos to which the mark had been 
attaehed. The successor firm had registered the 
w'ord “ Obermeiei ” m Germany. Th(‘ grounds 
of opposition w’ere that the mark was not cajiable 
of distinguishing a])i)cts.’ goods In K'ason of its 
being a surname A lieing the name of the opponents 
lirm wljieh liad used the name “ Obermeior ” on 
]>ianos sold A shijiped by it to (Ireat liritain &inc(‘ 
1995, cSl w^as so using it: — Held: . the word 
“ Obeniieiei' ” liad in the past been put foiward 
by ajipct. as a suiuame A was according to its 
Oldinary signification a surname ; distinctiveness 
had not Ix'en established ; having regard to 
adveitisc'iiK'nls by a])pct. A the marking on the 
jiianos, th(» name must hase meant to jiurchasers 
a ijiano manufactured at a particular factory in 
(Jermany A ])ossibly that a])])ct. was sole agent for 
the sale of them in this couiitiy, the user ol the 
word “ t)bermei(‘r ” theieafter in connection with 
pianos no! of the manufact ui*e of th(* op]>onentb 
w ould be calculat ed to deceive. — lie Wakschauek’b | 
Api'lkatjon (1925), 43 P. V. C. 46. 

.Imwtahov .■—'Reid. Lactcosotc v. Alliciiuan, 119271 2 Ch. 
117, 

98. Name not adapted to distinguish.]— 

Special applications by l^ope’s Electric Lamp 
C'o., Ltd., to register the wwd “ Poi)o ” as a trade 
mark for incandescent electric lamjis were referred 
by tlie Board of Trade to the ct. 'I'ho evidence 
established a prirud jacic ease of the word having 
become identified by user with tlie goods of appet. 

< u. : — -7/c/d ; the waird “ Pope,” being for all 
essential puryiosesthe surname of the manufacturer 
of apjict. co.’s goods, was not in its nature adapted 
to distinguish them troni the goods of other persons 
of the name of Pojie, A could not become so adapted 
by user so as to be capable of registrat ion as a trade 
nmik under Trade Marks Act, 1905 (c. 15), s. 9, 
para. 5 . — Be Pope’h Electric Lamp Co., Ltd.’s 
Applications, [1911] 2 Cb. 382 ; 80 L. J. Ch. 082 ; 

1 05 I., T. 580 ; 27 T. L. K. 567. 

Apld. Re Loa’h Appln., 11913] I Ch. 440. 
Consd. Toofanl v. Toofani, Re Teofaui’b Trade Mk., 11913] 

2 Ch. .'>1,». 

*99. ^ Previous to 1868 li. J. Lea, 

a tobacconist, had supplied to one Boardman, a 
licensed victualler in Manchester, a tobacco 
mixture which became known A was asked for as 
“ Boardman’s ” mixture. In 1868 K. J. Leu, 
with Bourdman’s sanction, began to soil this 
mixture to the public under a label bearing the 


words “ Boardman’s Smoking Mixture ” in 
addition to other matter, including the name, 
address, & a trade mark device of Ji. J. Lea. This 
label was registered in 1 887 as a whole for “ tobacco 
being a smoking mixture.” In 1910 R. J. Lea, 
Ltd., the successors in business of B. J. Lea, 
applied to register the word ” Boardman’s ” under 
Trade Marks Act, 1005 (c. 15), s. 9 (6), as a trade 
mark in respect of manufactured tobacco. I'hore 
was evidence that, in a limited market among 
persons wdio knew A liked the mixture, it was 
known A spoken of as ” Boardman’s,” A that the 
word had been used as a trade mark in connection 
with goods for the purpose of indicating that they 
were the goods of apiicts. The application having 
been referiTnl to tlui ct. by the Board of Trade, 
it was dismissed by the judge on the ground (inter 
alia) that a mere surname of an individual appet., 
though it might be adapted to distinguish the goods 
of all the iiersons, taken collectively, who bore 
that surname from the goods of other persons bear- 
ing a different surnami*, was not adapted to dis- 
tinguish the goods of tlio ajipct. from those of other 
persons within the nif lining of that expression 
in Trade Marks Act, 1905 (c. 15), A ought not, 
therefore, to be registert'd under ^'rade Marks Act, 
1905 (c. 15), 8. 9 (!o) Held : on the evidence 
the word ” Boardman’s ” was not “ adapted to 
distinguish ” the goods of the appet s. from those 
of otluT dealers in tobacco, A was not therefore 
rogistiable as a ” distincthe mark ” witliin Trade 
Marks Act, 1905 (c. 15), s. 9 (5 ).— Lea (B. J.), 
Lti).’hApj*LJ(’AT 1()N, 1191.31 1 Ph.416; 82 L. J. Oh. 
241 ; 108 L. T. 355 ; 29 T. L. K. 334 ; 57 Sol. Jo. 
373 ; 30 R. P. 0. 216. O. A. 

Annotations : — Consd. Teufam r Toofanl, R( 'I'oofuni’a Trade 

Mk., (1913) 2 I’h. f>jr> ; Ik Nulioaal CJalvniilzorH’ Appln. 

(1920), 37 lu 1\ C’. 202 . Refd. R( (’innfi)rd’H Appln. 

(1917] 1 Ch. O'lO ; Ik Avorv's Appln. (1919), 30 U. P. C. 

89; Jk lUnfoid’H Ai)i>]n , 11919] 2 (3i. 2S. 

100. .] — Slazengers, Ltd., made a special 

ai)plication to K'gister tlie woid ” Slazengers ” in 
class 49 for games of all kinds A sporting articles 
not included in other classes. Slazengers, Ltd., were 
the suocessois in business of a iirm called Slazenger 
A Sons, 'the application was rolorred by the 
Board of 34ade to the ct. when registration was 
asked for ol ” Slazenger.” Ai)pcfs. iiled evidence 
with a view to sliow the user oi th(‘ name on their 
goods for many y(‘ars, A that tlndr goods had 
become identified with the name : — Held : there 
was no evidence of the actual use of ” Slazenger ” 
as a trade mark, A independently of actual use, 
thei’O was not sufficient evidence to satisfy the ct. 
that the name was “ adapted to distinguish ” 
appcts.’ goods.- Be Slaz^noerh, Ltd.’s Applica- 
tion (1914), 31 K. P. ('. .501. 

101. .] — In 1922, the Robert Bosch 

Akt., a GcTiiian co. which had succeeded Robert 
Bosch in the business of manufacturing magnetos 
A other electriral units at S. Germany, aiiplied 
to register the surname ” Bosch ” as a trade mark 
in classes (> A 13 in l esj^ect of magnetos A certain 
other electrical units. Tlio applications were 
opposed by the American Bosch Magneto corpn. 
on the grounds that the name ” Bosch ” was not 
distinctive, A was calculated to deceive by reason 
of its having been used by the opponents both 
separately A as a part of their corporate title. 
The applications were allowed. The opponents 
appealed to the ct. A the motion was heard wdth 
witnesses. It was not contested by opponents 
that at the outbreak of war the name ” Bosch ” 
had been distinctive of appet.’s goods, but it was 
contended that, by reason of circumstances existing 
during A since the war, the meaning of the name 
had been changed, A that appcts. had by their 
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conduct acknowledged & contributed to that 
change. Some years prior to the war with the 
assent of Robert Bosch a co. had been formed 
in America for the purpose of distributing the 
German “ Bosch ” products ; that co. had also 
manufactured magnetos, etc., <te evidence was 
given that it had been the ]iolicy of the co. to lead 
the American public to believe that the products 
marketed by it were of American origin. In 11M8, 
the American Custodian of Alien Property took 
])ossession of that co.’s assets, which were subse- 
quently sold by the custodian to the opponent corpn. 
which was entirely independent t)f Robert Bosch 
& his concerns. Prior to the war there had been 
an English co. dealing in German “ Bosch ” 
pi’oducts which had been taken over by the 
English Cusl/odian, who had sold its assets. On 
the outbreak of war appcts.’ exports to this country 
had ceased. During & subsequent to the war 
period a very considerable quantity of magnetos 
& other electric units bearing the name “ Bosch ” 
either* alone or in combination with other words 
have been imported into tliis country from Amerca 
either as units or as parts of cars, lorries, etc. In 
1 920 appcts. recommenced to export tlieir product s 
to this country, & marked their products with 
the name Robert Boscli, & with a trade mark 
consisting of an armature in a circle ; they also 
advertised widely that all genuine Stuttgart goods 
were so marked: — Held: in order to succeed 
appcts. must prove that at tlu' date of the applica- 
tions substantially all ])eo])le d('aling with th(‘ 
goods in question recognised the name “ Bosch” 
as meaning, & meaning oidy, appcts.’ goods ; 
in the j>eriod 1911-1922 at least as many “ Jiosch ” 
units had b(‘en imported into this ct>untry fi'orn 
America as then* had been from Germany ; in 
view of such imi')ortationH A of apf)cts.’ exttmsive 
warnings as to the manri(*r in which their goods 
were marked, it was impossibh' to say that at the 
date of the applications the name ” Bosch ” was 
distinctive of ai^pcts.’ gofxLs ; tlie pi'ovisions of 
Trade Marks Act, 1905 (c. 15), ss. 22, 29, 41 A 14, 
did not assist apj)cts. ; the fa< ts were not such as 
to justify registration on the ground of concurrent 
user, the case was not one for allowing r<‘gistrati()n 
subject to limitations as to the mod<* or place of 
user ; A the appeal shrmld be allowed, —lie Boscni 
Akt.’s Aim ’L l cations (1925), 12 R. P. V. 18. 

102. — — Necessity for close scrutiny.] — Teofani 
A (to., Ltd. v. Teofani, Re Teofani A (to.’s 
Trade Mark, No. 81, ante. 

1). Mark Distinctive by User, 

103. Whether user sufficient — Without inherent 
distinctiveness.] -ittc Passella (Leopold) A (to., 
No. 54, ante. 

104. Mark identified with goods of applicant.] — 

f 1879 began to sell a })articular kind 

of Turkish towel A to use upon it a label containing 


the name “ Osman.” These towels became known 
in the market as “ Osman Towels.” In 1880 they 
registered the label as a tT*adc mark. In 1889 
they brought an action against J. J. A co., who were 
selling similar towels under the name of Osman. 
J. J. A co. in defence alleged A proved that these 
towels had been manufactured A sold to them 
under the name of Osman by H.. in 1881, A had 
been manufactuied A sold by them from 1882 
down to the prestmt time as ” Osman’s ” A that 
the towels so manufactured by 11. A by tliem had 
been publicly sold by 11. A other firms. Pllf.’s 
case was that they had arranged with II. to dis- 
continue manufacturing these towels, A that they 
wore not aware of any manufactiii*e by defts. 
tliem.selves, although tliey had procured ” Osman ” 
towels from deft.’s, believing them to be part of 
ll.’s stock. Defts. luul also from time to t>ime 
])urchascd Osman towels from pltfs. Defts. 
moved to rectify the Register of Trade Marks 
by expunging the word ” Osman ” from the 
ri'gistered Trade Mark : —Held : ” Osman ” 

denoted a particular towel of plff.’s manufacture 
A not the name of the towel by v\ homsoever manu- 
factured ; the word was not common to the trade 
A it was not proved that pltf.’s kiu'vv of deft.’s 
user of the vvoid Osman on towels of deft.’s manu- 
facture A therefoj*e ]dtf.’s were entitled to register 
as they did in 188(5. Tlie motion to rectify must 
be refus(‘d A an injunction to restrain deft.’s from 
infringing the registered trade mai'k granted. — 
Baulow a .loNFs r. Johnson, .Iabez A Co. (1890), 
7 R. P. C. .295, C. A. 

.t iinotdf ion 'i ‘ —Reid. /I’f MtaTnolui Mfl.il Co.’s '1 ratio Mks., 
f). AtloM Co. (Ih<)7), ()() L. .T. (’h. /)98 ; Son Hon Co. v. 

Britton, IlhilJ)) I Ch. 0i)‘J. Mentd. Field v. Wagcl 

Syndicate, IBIOUJ 1 ('h. (>.'>1, 

105. .] By a written agreement made in 

1898 between th(‘ pri'docessors of appcts. A L., 
it was agreed that L. sliould permit them to manu- 
facture A sell a certain pattern of bedstead under the 
name of th(‘ L. b(Mlstead, on payment of a royalty. 
The pattc'rn of bedstead referred to was a bed- 
stead constructed in Ihreci parts, A had been 
jqiproved by L. in 1881, when lie gave verbal 
])ermission h’u* the use of his name upon these 
bedsteads. ’I’heri^ wa-s evidence that since 1881 
the name of L. had been continuously applied to 
bedsteads const I’ucted on the above principle by 
appcts. A their predecessors, A to nothing else, 
A that the bedsteads had become well known to 
the trade generally as the L. bedsteads. Upon 
an application referred to the ct. by the Board 
of Trade for the registration of the words “ Lawson 
’Pait ” as a trachmiarkin class 41 for bedsteads : — 
Held : the name “ Lawson Tait ” must be deemed 
to be a distinctive mark in respect of bedsteads 
of the iiattern referred to in the agreement of 
1898, within the meaning of Trade Marks Act, 
1905 (c. 15), 8. 9 (5), A the registrar must be 
directed to proceed with the registration of it 


PART I. SECT. 2, SUB-SECT. 6.- E 

1041. Mark identified vnih poods < 
applu'ant.] — The loiter D. wo 
originally HHcd to dcuolo a particulii 
plouffhBhar(‘, but iu procct^ 
of time came to bo associated sold 
with shares of pltf.’s manufaclim 
litre, then roRLslcrod I), as a trad 
mark 7/c7rf .* the roRistration wa 
IIoDHON (1890 
11 N. S. W. Eq. 148.— AUS. 

104ii. .] — Unttkd Htatks 1*lay 

INO Card Co. y. Hurst (1917), 3 
p. L. R. 249 : .34 D. L. H. 715 ; reusa 
68 H. C. H. 003.— CAN. 

104 iii. .] — I’otitioners had maim 

faotured biscuits, cake, puddings i 


infante’ food for a great number of 
yeai-s, A bad adopted & used the word 
or name “ Clii-istie ” as a trade mark 
on labels A in advertising to denote 
& distinguish their goods. The word 
“ Christie ” had boon used ulouo, not 
ashoointed with the word “ biscuits ” 
or otlier words, & bad acquired a dis- 
tiiictlve moaning :—Ileld : the word 
“ Christie ” sbould bo rogislorod as a 
spocltic trade mark to bo used in ooii- 
nootlon with the manufacture A suh' 
of biscuits, cake, puddings and Infants’ 
food. — 7»’e CiiRiSTiK Brown Co., 
Ltd. (Old.) (1920), 20 E\ob. O. R. 
119 ; 6(3 I). L. K. 286.— CAN. 

104 iv. .] — Bodkoa Co., Ltd. A 

Riviere v. Owens (1889), 23 L. It. 


Ir. 371 ; 7 R. P. C. 31.— IR. 

104 V. .1 — Where there was 

evidonoo that the words “ Milo End ” 
had boon idiuitifled with appet.’s 
orooiiot cotton ]»y user for the pre- 
ceding ten ycaiN, A where the ct. was 
satisticd IJiat the term “ brilliant ” as 
applied tiO the said crochet cotton was 
not a mere laudatory epithet A had 
also bc( u identitied with the said 
out ton for the period ineiitionod : — 
Held: for the ])nri>ose of the appli- 
cations to the Registrar of trade 
marks tlie words w'ore to bo deemed 
distinctive marks.- C lauk A Oo., 
Ltd. (1912), 32 N. Z. L. R. G90.— N.Z. 

104 vi. — 7?c MiLi.noFF A Co., 

Ltd. (1915), 34 N. Z. L. R. 946.— N.Z. 



152 Tbade Makks, Trade Names and Designs. 


Sect. 2. — What trade vmrks registrable : Sub-sect. 6, 
D. & E.] 

in rospect of t}i(>so bedsteads. — Re Wiiitfield.s 
Bedsteads* Ltd.’s Application, f 1909] 2 Cli. 372 ; 
78 L. J. Ch. 077 ; 101 L. T. 29 ; 53 Sol. Jo. 598. 
AnnoOttion : — Reid, lie Lea’b Appln., lio MoEwau’s Applo., 

(19I2J ('h. .52. 

106. .J— Boake (A.), Roberts & Co., Ltd. 
V. Wayland (W. a.) & ('o., Re Boake (A.), 
Roberts & Co., IjTD.’s Trade Mauk.s, No. 713, 
'post. 

107. Latin word.] -(1) A Latin word will 

not neces.sarily be refused registration as a trade 
mark because its English equivalent could not be 
registered. It may bo registered if it has not 
become a part of the English language has 
become distinctive of appels.’ goods by long iLser 
A there is no danger of confusion or inconvenience 
to other trad<'j*s. 

(2) When an application is referred by the 
Board of Trade to ct. under s. 9 (5) of the Act 
of 1905, the ct. will not make any declaration that 
the pro])osed mark is or may be distinctive, but 
will only dii-ect the registrar to accept the applica- 
tkin in order that it may be proceeded with in the 
ordinary way.— Ii'c Akt. B. A. F. TT.jorth k> Co.’s 
Trade Marfv “ Brimuh,” [1910] 2 Ch. 01; 79 
Ti. J. Ch. 118 ; 20 T. L. R. 403 ; 51 Sol. Jo. 170 ; 
27 R. P. (t 101. 

Ansotdlinns : -,<v io (1) Reid. iiV Lou’s Ai)|»ln., [19131 1 C'li. 

'14(5 ; He Carl Lindsl rocMu AU.’h Trade ]\1U., 11914) 2 Cli. 

lO.'l. (tuuralli/, Reid. Jic Itala Eubbrioa di Automobile 

(1910), 27 IL V. C. 19.L 

108. .J— Re Itala Fabbrica dj Automo- 

biles Application, Nck 319, po.si. 

109. — — TJie National Cp,sh RegisLu' co. of 

the United States applied to register the word 
“ National ” in class 0 in respect of cash registering 
machines ^ otlier goods. 'I’he Rc^gistrar of Trade 
Marks lield that the use of this word by a private 
trader would be calculatinl to lead "the public 
to believe that the goods wen' produced under 
public auspices A for the common benelit, A; 
that the proposed mark w^as not adapted to dis- 
tin^ish appet.’s goods ; on this ground as wtdl 
as in the exercise of his discredion, he r<‘fus<*d the 
a])plication : — Held: the word “ N.dional ” had 
kientilied api)cts.’ goods for thirt y >ears; it was 
not calculated to d(‘ceive, A its registration ought 
not to be refused in the exercise of judicial dis- 
cretion. — Re National Cash Register Co.’s 
Application (lt)17), 31 R. P. C. 351. 

Annotniions : — Distd. Imperial 'robaeeo ('u. ol Great Britain 

cV ireland v. l)e Pasqiiali (I9JS), S7 L. Cb. 29.3; JO 

National Gal vatu/ci s’ Ai)j)li), (1920). 37 11. P. ('. 202. 

Reid. iiV Diamond 3’ Motor Car (’o., 119211 2 Ch. 

110. • — - .] Sinee 1855 M. A his predeces.sors 
in business liad used the words “ Moore A Moore, 
Ivondon,” as a trade mark in respect of piano- 
fortes manufactured A sold by them. In 1915 
M. applied for tlie registration of this mark as an 
old mark in class 9 in r(*s])ect of i)ian()fortes. The 
Registrar of Trade Marks refused the a])p]iration 
A ajipct. appealed by motion to the ct. Appet. 
also made a special ajiplication for the registration 
of these words as a trade mark under Trade Marks 
Act, 1905 (c. 15), s. 9 (5), A asked that this apjdica- 
tion should be heard by the ct. on the two matters 
coming on for liearing before the ct., it being 
e.stablished that this mark had become distinctive 
of appets.’ goods, the Registrar was directed to 
proceed with the second ai)plication. No order in 
respect of the lirst application was made on the 
appeal, but this was to be without prejudice to 
any fresh application to register the mark as an 
old rnai'k. — Re Moore’s Application (1917), 34 
R. P. C. 151. 


111. .] — A CO. organised under the laws of 

Massachusetts, U.H.A., had for many years carried 
on business as manufacturers of abrasive materials 
composed mainly of aluminium oxide. In 1900, 
they gave the invented name “ Alundum ” to their 
artificially produced abrasives to distinguish them 
from the natural product corundum. In the 
coui’se of manufacture they employed a patented 
electric furnace, but the use of this furnace was not 
essential to the production of “ Alimdum.” The 
co.’s goods were extensively sold in this country 
by selling agents. In 1907, the co. registered the 
name “ Alundum ” as a trade mark in the United 
States, A subsequently in other countries. In 
1908, they applied in tliis country to register 
“ Alundum ” as a trade mark in class 50 in respect 
of grinding materials ; this application was 
refu.sed by the Registrar mainly on the ground 
that “ Alundum ” was the name of a patented 
article, he being misled by erroneous statements 
in a catalogue published by an agent of the co. 
In 1009, they entered into an agreement witii 
A. A Co. of Chicago, relating to the purchase A 
sale by the latter of ai^pets.’ abrasives ; A by the 
agreement A. A (’o. agi*eed to use appets.’ trade 
mark “ Alundum ” in conjunction with their own 

I name on all abrasives made from “ Alundum ” 
but on no other abrasives. On May 2, 1910, 
appets. again applied for the registration of 
“ Alundum ” as a tradi* mark in class 50, in respect 
of abrasive materials eonqiosed substantially of 
aluminiiun oxide, but this application was also 
refused by the Registrar. Appets. appealed from 
this r(*fusal by notice of motion to the ct. A Hied 
evidence from wdiich it ajipeared that the word 
“ Alundum ” was recognised tliroughout the trade 
as di.stinctive of aj^pets.’ goods: — lield: on th(‘ 
evidence before the et. “ Alundum ” was not a 
trade name or the name of a patented article, bub 
was distinctive of ap])cts.’ products, A this dis- 
tinctiveness w^as not in any way limited by the 
agreement with A. A (Jo . — Re Norton Co.’s 
Application (J919), 3(1 R. R. C. 153. 

112. .] — Re WTlj.ys-Ovjohland Co.’s 

Application (1920), 37 R. P. 0. 244. 

113. — .] “J. F. carried on a business in Lau- 

sanne, Switzerland, selling, amongst other things, 
self massag(‘ rollers of which he was the inventor A 
patentee. lie was the registered proprietor in 
Switzerlaml A under the International Registra- 
tion of a trade mark consisting of the w’^ords 
“ Le Vampire,” which was applied to his rollers. 
From Aug. 1926, Elaino Ines(‘ourt (afterwards 
Elaine de AVinat) imported Freiss’ j*ollers. The 
rollers were sent in cardboard boxes, the rollei's 
A boxes bearing the w^ords “ Le Vampire ” A 
Freiss’ trading name “ I^e Wilma, Lausanne,” 
A with t)i(‘in were suppli(*d ])amp]ilets bearing the 
words “ sold by Maison Wilma, Lausanne,” A 
“La Wilma, Tiausanne.” Elaine Inescourt sold 
the rollers in England, putting her trading name, 
Blaiirlie Verlaine, on the inside of the boxes, A, 
in most cases, covering Freiss’ trading name on 
the pamphlets with her trading name. In 
Dec. 1926, Elaine Inescourt registered the words 
“ JjO Vampire ” in England : in Apr. 1928, J alien 
Fi'oiss moved to exjjunge the Trade Mark from the 
Register. 

Appet. contended that “ Le Vampire ” rollers 
meant in England his rollers, A that resp. could not 
acquire a title to a mark used by appet. in 
England ; Resp. alleged that there was no user 
of the trade mark in England by appet., A that the 
trade mark denoted her merchandise exclusively : 
— Held : there was a user by appet. in England of 
the words “ Le Vampire ” ; the trade mark was 
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not distinctive of the goods of resp. ; & the 

registration was made without sufficient cause, &. 
the mark should bo struck off the llegister. — 
Re Inescourt’s Trade Mark (1928), 4(3 K. P. C. 
13. 

114. ■ — >— Within limited area.]— A mere lauda- 
tory epitliet cannot acquire by user tlio quality 
of distinctiveness within Trade Marks Act, 1905 
(c. 1 5), s. 9 (5), so as to render it capable of registra- 
tion as a trade mark. 

Upon a special application to register the word 
“ Perfection ” as a trade mark for common soap 
it was proved that for many years jiast appets. 
had advertised their soap under that name & had 
also used the name upon the cakes of soap sold 
by them, but always in conjunction with their 
ovvnname Atliat in many parts of England appets.* 
soa]) had become known to a large extent as 
“ Perfection ” soap : — Held : the word ouglit not 
to be admitted to registration . — Re Crosfield (J.) 
A Sons, Ltd., [1910J 1 Oh. 130 ; 70 L. J. Oh. 211 ; 
101 L. T. 587 ; 2(5 T. L. H. 100 ; 2(3 ll. P. O. 837, 
(\ A. 

nin>taiw7i.s : - Consd. lie Onunophono Co.’h Api)ln., IIDIOJ 
2 Cli. 423. Apld. Jit CaHsclla, U'JIO] 2 (Jh. 2(0 ; lie 
J’ojjc’h Kloctiic Lump Co. ’a Apphia., 115)11] 2 Ch. .382. 
Consd. 'rcoroni u. Tt'ofanl, lie Tcofaui’s "(’rado Mk., [11)13] 
2 ('ll. Apld. tie MaHhUoliunel th Saw Workb (11)18), 

3.0 R. P. C. 137. Refd. Hr Akt. H. A. F. Iljorth's Trade 
Mk. “ PriimiH,” [15)10] 2 Cli. 04 ; r. Saudow (1912). 

100 L. T. 5)20 : lie Lea’s Appln., [1913] 1 Cli. 440; Kcf^r. of 
Trade Mks. v. Du (Ton, [15)13] A. (’. 024 ; Sharpe u. Solomon, 
lit S]iar]>(‘’H Trade Mk. (1914), 81 L. J. Ch. 25)0 ; li( Hrriia 
(’ommorcial Motors, [191o] 1 Ch. 414 ; lit (larrott’s Appln., 
[1910] 1 Cii. 430 ; lie National Cash Pcfflster Co. (1917), 
31 It. P. (j. 3.')1 ; Imperial 'robncco Co. of Croat Pntain 
(Si Ireland v. 1‘ahquuli, lit Imperial Tobacco Co.’h Trade 
MkH., [1918] 2 Ch. 207 ; lit JUirford’s Appln., [1919] 
2 Ch. 28 ; lie National Calvanizers’ Appln. (1920), 37 
P. P. C. 202 ; lie Union Natlonale lnter-Syudical(*’H 
Apidn., tit Hass, Patclil'l’ (Sc Crotton’s Ojtpositloii, [1922] 
2 Ch. 0^)3 ; li( DavL’ Trade Mkh., Davis v. Sussex Rubber 
Co., [1927] 2 Ch. 34.'). 

115. User in foreign country .] — Re Diamond T 
Motoh (Ar Do., No. (58, ante. 

116. .1 -Uaniiam (Ueorue) A Co. v. Uedda- 

AVAY (E.) A Do., No. 337, post. 

Geographical name.] — See Sub-sect. (3, B., ante. 
Surname.] — See )Sub-sect. (3, C\, ante. 

E. Other Cases. 

117. Mark in foreign characters.] — Broadiiurst 
V. Barlow, [1872] W. N. 212. 

.4/ijio/afion Refd. Raggett r. Fiudlater (1873), L. R. 17 Kq. 

446. - - — .] - K. A CO. api)lied under Trade Marks 
Registration Act, 1875 (c. 91), to register tiio word 
“ Tod ” written in Arabic eliaracters, as a trade 
mark. Tlie B(‘gistrar of Trade Marks tieclined 
to register tJie mark, stating that lie Avas acting 
in accordance with a regulation, established for 
his guidance by the Comrs. of Patents, that 
apjilication.s to register wairds in foreign cliaracter 
could not be entertained : — Held : the Oomrs. 
of I*at(‘nts had no power to make the rule referred 
to, A B. A CO. were entitled to have their trade 
mark registered. — Re Bothkriiajm’s Trade Mark 
(1880), 14(4). D. 585 ; 19 L. J. Ch, 511 ; 43 L. T. 1, 
(k A. 

Amiotatcons ; — Refd. lie Leaf’rf 'i’rade Mk. (1880). 33 (’h. D. 
477 ; lie Trade Mk, of Dewhurht, [1890] 2 Ch. 137. 

419. Initials coupled with symbol or word.] — 

Re Barrows’ 3’rade Marks, No. 300, post. 

120. .] — A certain mark had been registered 

in 1902 as a trade mark consisting of a single circle, 
scrolls A three initials in the form of a triangle 
within the scrolls, the background being dark A 

PART I, SECT. 2, SUB-SECT. 6.— E. 

h. Descriptive letters .] — The lotlors 
C.A.P,” standing for the words 


the circles A initials in relief. A similar mark only 
in the flat A treated by appets. as identical A not 
registered had been continuously A extensively 
used by tliem since 1905 until Aug. 19113, when the 
Patent Office complained of its being used with the 
words “ Registered trade mark.” Appets. tlicre- 
upon without admitting any distinction hied a fresh 
aiiplication to register this mark: — Held: (1) it 
had become distinctive by uses within Trade Marks 
Act, 1905 (c. 15), s. 9 (5), A ought to be registered ; 
(2) it was not an attempt to register initials A 
would not cause substantial difficulty or confusion 
in view of the rights of user of other traders. — 
Re British Thomson -Houston Co.’s Applica- 
tion (1917), 01 Sol. Jo. 353. 

121. Mark In common use in trade — ^Though 
prim& facie distinctive.] — Borland v. Broxburn 
Oil Co., Rc Borland’s Trade Mark, No. 474, 
post. 

122. — .] — A trade mark consisting of the head 

A shoulders of the picture known as Gainsborough’s 
‘‘ Duchess of Devonshire ” was registered by pltfs. in 
Jan. 1892, in class 38, for ” hats, bonnets, A similar 
head coverings.” It^ was alleged that deft., who 
also carried on a millinery business, had infringed 
pltfs.’ trade mark by affixing to liis premises, while 
in the course of erection, a board upon which there 
was a painted reproduction of the Duchess ; that 
ho had also exhibited the same mark upon posters 
A advei-tisements in connection with his business, 
A that he used boxes for delivering milUuery, etc., 
A notopaper containing reproductions ol pltfs.’ 
trade mark. Deft, alleged that lie had for seven 
years past or thereabouts used representations oi 
the Duchess in various ways in connection witli his 
business as a milliner. It was proved that the 
picture in question had from the year 18715 been in 
common use in tln^ hat A millinery trade as an 
ornamentation upon various papers, circulars, etc., 
used by milliners in tlieir business. Pltfs. had 
n(‘ver used tJie trade mark on the actual goods 
supplied by them, but they had often used it on 
labels affixed to the boxes in which the goods 
were delivered to customers as well as on bills, 
receipts, etc. Deft, had used the mark which 
constituted the alleged infringement in a similar 
maimer: — Held: (1) in 1892, when the trade 
mark was registered, it was not “ distinctive ” cir 
capable of distinguishing the goods of pUf. as his 
manufacture or selection froni the goods of all 
other persons ; it was not therefore capable of 
registi'ation, A it must be expunged from the 
register. ScwhJe : (2) in order to justify the 

removal of a trade mark from the register on the 
ground of non-user, it must be shown either 
(a) that at the date (4f registration there was no 
bond fide intention to use it ; A that it has never 
in fact beim used ; or {h) if there was a bond fide 
inti'ntion to use A actual user for a short time, 
there has been actual abandonment over a long 
period of time. — Louise A Do., Ltd. v. Gains- 
borough (1902), 87 L. T. 591 ; 19 T. L. R. 99 ; 
20 K. P. C. (>L 

Annotation : —As to (1) Refd. Young v. Grierson, Oldham 

(1924), 41 R. R. C. r>18. 

123. .] — Warwick Trading Co., Ltd. v. 

Urban, Rc Trade Mark No. 210,821, No. 21, 
ante. 

124. - .] Application was made to register 

in class 50 in respect of window sasli cords, trolley 
cords A arc light cords a trade mark consisting 
of diamond shajied spots arranged in pairs 

(UL Works v. Canada Chemical 
Manufacturing Co. (1902), 4 O. L. IL 
545 ; 10. W. R. 618; 22C. L. T. 381. 

—CAN. 


“ cream acid phohphatCH,” a fancy 
name for acid phoHphatoh manufactured 
by pltfs., were held to constitute a 
valid trade mark. — Provident Chemi- 
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Sect* 2. — W/iai trade marks registrable : Sub-sect* 6, 
E. ; suh-sect* 7.] 

ottitioned diagonally so as to form a double 

elix ninning the whole length of a cord. The 
application was opposed by several opponents, the 
grounds of opposition being that the mark was not 
in fact distinctive, that it was common to the trade 
& that its registration would preclude the 
opponents & other manufacturers from manu- 
facturing cord having coloured threads as indicated 
in the mark whicli they were lawfully doing. The 
mark had been used in the United Kingdom 
by appets. since 1901, tliey contended that it 
had bG'Come distinctive of their goods. The 
Itegisti'ar held the mark was not distinctive nor 
adapted to distinguish the goods of appets. from 
those of other jx'rsons & j’efused to register it. 
On appeal to the ct. : the mark in itself 

was not adajitiHl to distinguisli & had not become 
in practice & by use so adaptcGl, but even if it had 
the Kegistrar was amjdy justihed in refusing to 
exercise his discretion in favour of rt'gistration. — 
Re SA.MSON OoRDAnE WoiJKs’ ArpiaCATiON (1927), 
44 K. r. C. 3 in. 

125. Word in popular use.]— Idc National Cash 
Ueuihtkr Co.'s Applicatjon, No. 109, ante* 

126. - — .J - An aj)plication was made to 
register the word “ Natiuniil ” as a trade mark in 
class 13 in respect of certain nudal hollow ware 
goods. The word was jegish'red by appets. for 
other goods in that class. The application was 
opposed by the secretary of the Wrought Hollow 
Ware Employers’ Assocn. The Kegistrar refus(‘d 
the application on the ground that appets. liad not 
discharged the onus of showing that the mark 
was free from objection <k, on the evidence befor(‘ 
him, in the exercise of bis discretion : — Held : 
the word “ National,” altla^ugh ])cr se registrable 
under Trade Marks Act, 1905 (c. 1.5), s. 9, i»ara. (4), 
was prirnd facie a word which ought not to be 
allowed to be registered ; without satisfactory 
evidence to the contrary, the word was one which 
would be deceptive within sc'ct, 11 ; on the 
evidence the word was not distinctive of apjicts.’ 
goods ; the Kegistrar had ex<'rcised his discretion 
riglitly if it were n(‘cessary for the ct. to exercise 
a discretion, tlie ct. must exercise it in the saim* 
way.- — Re National CJalvanizers, JjTD.’h 
Application (1920), 30 T. L. Ji. 7«3 ; 37 K. P. (h 
202 . 

127. Mark distinctive of particular goods — Irre- 
spective of proprietor.]- (1) A German co. wlio 
were the owners of the Apollinaris mineral water 
spring at Neuenalir in Khenish Prussia, applied 
to register the word ‘‘ Apollinaris ” in England 
in class 44 in respect of mineral waters. Thei<‘ 
was evidence of very extemsive user of the word 
” Apollinaris,” A that it im*aiit tlie water from 
appets.’ spring A no otln'r water. ’The Hoard of 
Trade having reepiired the application to be made 
to the (’ll. l)iv. -.—Held : on appets. undertaking 
” not to use the mark ex{‘ept in respect of wat-er 
from their projierty at Neuenalir or the neigh- 
bourhood thereof,” the word “ Apollinaris ” ought 
to be deemed a ” distinctive mark ” within the 
meaning of Trade Marks Act, 1905 (e. 15), s. 9 (5), 
A mighti fairly bo ri'gistered under the Act. 

(2) When the evidence shows that the woJ'd 
souglit to be logistered distinguishes the goods 
of tlie proprietor of the mark, it is not the less 
‘‘ distirictivo ” of the goods of the propri(*tor 
because it also distinguisJies the goods irrespective 
of the proprietor. — Re “ Apollinaris ” Trade 
Mark, [1907] 2 Uh. 178; 76 L. J. Ch. 4.37; 96 
L. 9’. 877 ; sub nom. Rc Act. Apollinaris 


Names and Designs. 

Brunnen Vormals Georg Krbuzberg, 23 T. L. K. 
615 ; 24 B. P. C. 436. 

Annotations : — As to i\) Consd. lie Loa. He McEwnn (1912), 

81 L. J. Oh. 489. Reid, lie Karlsbad City Applii. (1912), 

29 10 P. C. 1«2 ; Re lleddaway’s Appln., 11914] 1 Ch. 856. 

Generally, Reid. Teofanl v. Tcofani, Re Tcofanl's Trade Mk., 

[1913] 2 Ch. 545. 

128. .] — An application was made by 

M. to register the word “ Demos ” as a trade mark 
in class 49 in respect of fishing tackle, except 
fishing hooks. This application was opposed hy 
K. on the ground that he was entitled to the mai’k, 
& lie applied for registration of it as a trade mark 
in class 49 in respect of lisliing gut substitute. 
The mark had boon used in connection with that 
article by M. & K., but it was a matter of dispute 
between them what their business relations were 
& who was entitled to tlic mark. The Kegistrar 
refused to proceed witli the applicatioi^ until 
the rights of the parties had been determined by 
the et. under Trade Marks Act , 1905 (c. 15), s. 20. 
M. applied by notice of motion to the ct. for the 
determination of such rights, A the matter \yas 
entered in th(‘ witness list, viva voee evidence being 
taken : — Rehi : the evidence s}if)vved that the word 
“ Demos ” in connection with fishing gut substitute 
had been used in a manner to identify if, not with 
the goods of any particular person, but wdtli the 
particular article ; K.’s application was refused, 
A M.’s application was also refused, so far as it 
related to fishing gut substitute ; A, as M. had beiui 
in tile riglit as to tin* main dispute, nauK'ly, tlie 
ownership of tiu* mark so far as it belonged to 
eitlier him or K., vvliih' in general there should be 
no costs of tJie application A opposition, the taxing 
master should distinguish A give to M. such 
extra costs as should have b(*eu occasioned by 
K.’s claim to be the substantial owner of the 
busin(‘ss A of the trade mark so far as connected 
therewith. — Rc De Maid’s Application A Re 
Botuscuild’s Applk’ATIon (1914), 31 K. P. C. 305. 

129. - .] — A])pcts. applied to register as 
a trade mark th(' won! ” Cliocaroons ” in respect 
of a n<*w sweetmeat of th(‘ same character as 
chocolate macaroons, but differing from them in 
general appearance A taste : — If chi : although the 
word was ” an invented word ” wifhin 9’rad(‘ 
Marks Act, 1905 (c. 15), s. 9, A was not ” calculated 
to doc(‘ive ” within sect. 11 of the Act, it was not 
used for the j^urpose id indicating the goods of 

vv^iDiin sect. 3 of the Act, but to denominate 
a particular kind of sweetmeat cverybod y liad the 
right to make, A it ought not therefore to be 
registered as a trade mark. — Rc WlLi.iAMfl A 
(’o.’s. Ltd. Application (1917), 86 L. J. (Ui. 273 ; 
116 L. T. 456 ; 33 T, L. B. 199 ; 61 Sol. Jo. 335 ; 
34 B. P. G. 197, (’. A. 

130. - - - .1 — Re Davis’s Trade Marks, 

Davih V* Sussex Burher Co., No. 67, ante* 

131. Undertaking to confine mark to particular 
goods.] — Rc ” Apollinaris ” Trade Mark, No. 
127, ante. 

132. Mark assigned to limited company — Omis- 
sion of “ limited from mark.] — Re Bryant A 
May, Ltd. (1888), 4 T. L. B. 675. 

133. Photograph of inventor — Used with de- 

scriptive mark.] — term which by judicial 
decision has become open to the trade as the 
proper description of an article made in accord- 
ance with the recipe of the original inventor, A is 
tlierefore juris, cannot be registered as 

a trade mark either alone or in combinaf-ion with 
a portrait of the original inventor ; A such xioiTrait 
is not a Hufficiontly ” distinctive device ” within 
Trade Marks Act, 1875 (c. 9), s. 10, to be capable 
of registration as a trade mark per se* — Re 
Anderson’s Trade Mark (1884), 26 Ch. D. 409 ; 
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63 L. J. Oh. 664 ; 32 W. B. 677 ; affd. (1886), 64 
D. jr. Oh. 1084, 0. A. 

Annotations : — £zpld. & Distd. Kowland v. Mlchcll (1896), 

65 L. J. Ch. 857. Refd. Howland v. Miohell (1896), 66 

L. J. Ch. 110 ; Re Faulder’a Trade Mk. (1900), 83 L. T. 

726. 

134. Photograph of manufacturer.] — Bowi^and 
V. Mitchell, lie Rowland’s, Tbade Mark, No. 764 , 
2W8t. 

135. Pictorial representation of form In which 
article sold.] — In 1801 pltfs. registered a desi^ for 
the shape of blocks of black lead, being a cylinder 
terminated by a dome at one end. From that 
t ime they sold black lead in boxes upon wliich a 
black dome was impressed, & they imprinted 
a dome upon each block of black lead. This 
they did without regard to the shape of the 
blocks they sold, & there was evidemee that the 
term “ dome black lead ” had become known in 
the trade as denoting black lead of pltfs.’ manu- 
facture. In 1877 they registered a black dome 
as their trade mark for “ black l(‘ad.” IMtfs. 
having brought an aclion to restrain infringe- 
ment of their trade mark d(dts. applied to have i1 
expunged from the Begister, A: ITjarson, J., 
ordered it to be expunged on the ground that it 
was only a rejnesentation of the thing sold, which 
thing everybody was at liberty to make, A there- 
fo]e was not a good trade mai*k : — Held: tlieie 
was no reason why a dome should not be a dis- 
tinctive mark for black lead, the evidence show^efl 
it to be in fact distinctive, it was therefore capabh' 
of 1‘egistration as a trade mark. — Re Jamp:s’s 
Tuade Mark, James v, Sotjlby (1S8G), 33 (’h. 1). 
3t)2 ; 2 T. L. B. 8(38 ; 8xd) nom. James <Su Sons 
V. Parry & ro.,7?c .Tames k Sons’ Trade Mark, 
r>5 L. J. Ch. 015 ; 55 L. T. 415 ; 35 W. B. (37 ; 
3 B. V. V. 340, (\ A. 

AnnuiatUm ; — Consd. Loulso v. Ouinshorough (1902). 87 

L. T. 591. 

136. Representation of prize medal awarded by 
trade exhibition.] — In order to support an applica- 
tion for the registration of a trade mark, it must be 
shown, not merely that the trade mark consists of 
or contains an essential particular, as delined 
by sect. 04 of Patents, Designs, k Trade Marks 
Acts, 1883 to 1888, but that such essential par- 
ticular has been claimed as such in the application 
in accordance with the same sect. 

An application was made by Messrs. B. & M., 
match makers, for an order ui^on the Comptroller 
of Trade Marks to register a lalxd as their trade 
mark for “ wax vestas.” 

4’he label consisted of a sliii of paper intended 
to fold round their small boxes of matches. 

The ni^ijer iiortion of the label had on it two 
representations of a prize medal, obverse k 
reverse, surmounting a curved fillet, wdth the words 
” Medalla de Oro,” & underneath the fillet wore 
words “ Exposicion Universal do Barcelona.” 

There was evidence that no other match manu- 
^cturer was using a label similarly arranged : — 
Held : the label was not a distinctive label within 
the meaning of I’atonts, Designs, & Trade Marks 
Acts, 1883 to 1888. — Re Bryant k May, Ltd. 
(1800), 59 L. J. Ch. 763 ; 63 L. T. 676. 

137. Two ovals — Enclosing unregistrable de- 
scription of goods.] — B. registei'ed a trade mark for 
corsets, consisting of two ovals, a smaller witliin 
a larger, &; the words ‘‘ Worth’s Corsets ” in 
ordinary type between the two. B. brought an 
action for infringement against T., who moved 
to expunge the trade mark : — Held : two ovals 


were not distinctive when applied to a corset, k 
as this was so, & as “ Worth’s Corsets ” in ordinary 
type was not registrable alone as a new mark, 
therefore the mark must be expunged from the 
Begister . — Re Bradley’s Trade Mark (1892), 
9 B. P. C. 205. 

AruMtations : — Coiud. Re Wright, Crosaley’H Appln. & Ro>al 
Halving Powder Co. of New York, [1900] 2 Ch. 218. Distd. 
Re Diamond T Motor Car Co., [1921] 2 Ch. 583. 

138. Initials of proprietors — Distinctive within 
limited area.] — Motor cab proprietors in London 
apxjlied for registratipn as trade marks for motor 
vcliicles of two marks used by them for about 
three years on k in connection with their motor 
cabs in London. One mark consisted of the 
letters “ W ” k “ C,” joined by the copulative 
symbol “ written in a running hand witli a 
distorted tail to the ” G ” ending up under the 
“ W.” The other mark consisted of “ W k G ” 
in ordinary block letters. These marks had 
become in fact distinctive in the London district 
but not elsewdi(‘r(‘. The Begistrar ndused the 
applications: — Held: llie marks weu' not dis- 
tinctive within the meaning of the word in Trade 
Marks Act, 1905 (c. 15), s. 9 (5), k were therefore 
not registrable. — T’rade ]\Iarks Begistrar v. 
Du Cros (W. k O.), Ltd., (1913j A. C. (321 ; 83 
L. J. Cli. 1 ; 109 L. T. 687 ; 29 T. L. B. 772 ; 
sid ) iiohi . Re Du Ckos’ Application, Begistrar 
OF Trade Marks v. Du Cros, 57 Sol. .To. 728 ; 30 
B. P. (’. 660, H. L. 

Annotations : Consd. J\( Slazc jigcrs' Apitln. (1911), 31 
]{. J*. (\ 5(»1. Apld. Sharpe c. Solomon, Jte Sharpe’s 
Trade JMk. (1911), 84 L. C’h. 290; Jii Hritish Milk 
Ih'oductB (.’o.\ Aj»i>lii., (1915] 2 (^h. 202; JU Carrott’b 
Appln., [1910] J C'J). 130. Consd. Re Cordiiig’s Appln., 
[1910] 1 Ch. 422. Distd. AV Hnlihh ’I'ljomHon-HouHtou 
Co.’b Appln. (1917). 01 Sol. Jo. 3 .j3. Consd. Re National 
(Wi Hcgisler (’o. (1917), 34 P. P. (\ 351 ; Rt Hurford’s 
Ai)p]n., (1919) 2 Cli. 28 ; Re Dunnoiid T Motor Car Co,, 
11921] 2 Ch. 583 ; Haiiham v. Peddawuy, (1927J A. C. 400. 
Apld. /»V Samson Cordage W^ork’s Appln. (1927), 4 1 K. P. C. 
313. Eefd. Re Lea’s Appln., 11913] 1 Ch. 440; Imperial 
Tobacco Co. of Croat Britain k Ireland r. Pat>qnali, 
Rt Imperial Tobacco C’o.'b Trade Mks., [1918] 2 Ch. 207. 


SuB-sE(’T. 7 . — Marks (Calculated to Deceive. 

See Trade Marks Act, 1915 (c. 15), s. 11. 

139. Meaning of “ calculated to deceive — De- 
ceptiveness inherent In mark Itself — Not similarity 
to other trade marks.] — The words “ calculated to 
deceive,” in Trade Marks Begistration Act, 1875 
(c. 91), s. 6, as applied to words registered in con- 
nection with trade marks, refer to deceptivencss 
in the words theiiLselves, k not that arising from 
similarity to w^ords us(*d in other trade mark.s. — 
Re lIoRSBURGii k Uo.’s Application (1878), 53 
L. J, ("h. 237, n. ; 50 L. T. 23, n. ; 32 W. B. 530, n. 
AmudationH : — Apprvd. Re Dunn’s Trade Mks. (1889), 41 

C’h. 1). 439. (SVe (1890), 15 App. Cas. 2 .2 ). Refd. Blaii* 

?’. .Stock (JSSU. h> T. 123 ; Leonard lY Kills r. Wells, 

Re Leonard k Ellis’s Trade Mk. (1881). 53 L. J. Cli. 603, 

140. .]— Eno V. Dunn, No. 180, 

post. 

141. What may be calculated to deceive — Con- 
sideration of circumstances of particular case — 
Reasonable probability of Injury to others.] — The 

fact that upon a part of a label, the whole of which 
is register! ‘d as a trade mark, there is printed the 
word “ trade mark,” is not necessarily calculated 
to deceive as suggesting that that part alone con- 
stitutes the trade mark. 

The ct. must decide from the circumstance.s 
of the particular case before it whether the position 


PART I. SECT. 2, SUB-SECT. 7. 

141 i. What 7nay be calculated to 
deceive — Consideration of circumstances 


hie profs 

Mliiy of injury to others .] — Levek 
Brothers, Ltd. v. Ahrams (1909), 8 
C. L. II. 609.— AUS. 


141 ii. — — -The ques- 

tiim whether a mark so nearly resembleB 
another as to bo likely to deceive 
within the moaning of Trade Marks 
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Sect. 2 . — What trade 77 iarJcs rer/iMrable : S%ib-spct. 7.] 

of the word “ trade mark ” is calculated to deceive, 
& whether, if it is, there is a reasonable probability 
of any one boinj^ injured by it. 

In 1870 a label was registered as a trade mark 
by a lirm of ])rewers as an “ old mark,” i.e., one 
which th(‘y had used for some years before Dec. 31, 
187.“). In the centre of the label was a diamond or 
four-sided figure. A: the label wa.s surrounded by an 
ornamental border. Upon tlic diamond was 
print(‘d the word “ trade mark.” The lirm also 
in 1870 ri'gistered the diandond alom* as a trade 
mark. In 15)00 a rival lirm of brew(U*s applied to 
haA^e tlie label removed from the register, on the 
ground that the printing of the word “ trade 
mark ” upon the diamond was calculated to 
deceive, as .sugg(‘sting that it alone constituted 
the tratle mark, tSc tliat the rtunainder of the label 
might be imitated /i c/d : under the circum- 
stances the jiosition of tlie woi d ” trade mark ” 
upon tlie lab(‘l was not calculat(‘d to deceive ; 
there w.as no reasonable probability of any one 
being injui'cd liy it ; there was no ground for 
removing the label from the register. — lie Bass, 
Batc'I.ifi'E A: CJkktton, T.i'd. (No. 2) Hecisterkd 
Tkade-Marks, Ub()2] 2 Ch. 575); 71 L. J. 

Ch. 775); 87 U. T. 108; 51 W. It. 86; 18 

T. L. 11. 785 ; 46 Sol. Jo, 684 ; U) B. B. 0. 529, 
('. A. 

142. — - — - .] An application having 

been made for the registration of a device as a 
trade mai k in idas.s 42 in r('si)ect of gelatim* for 
use as food or as an ingredient in food, the applica- 
tion A\as oj>i)oseci by a (irm of general merchants, 
who iiad us(‘d an exactly similar device in respect 
of tapioca A: sago ; but- this device was not 
registered as a trade mark. 44ie Begi.strar, 
acting for the C'omjdroller, refused tlie applica- 
tion. Apjxds. appealed. A., the appeal was refeiT(‘d 
to the ct. Tin* evidence liled on the ai)peal 
sho\v(‘d, contrary to that before Ihe llegistrar, 
that tlie opponents had not traded in gelatim' : — 
lletd : having regard to the dilTeri'iice between the 
goods k, the gem'ral circumstances, ther(‘ was no 
reasonable probability of deception, the applica- 
tion for registration Avas accordingly ordered to be 
proceeded with . — lie Leiner’s Application (1903), 
20 K. l\ C. 253. 

143. — — .] The use of a Spanish brand 

name as part of a trade mark in connection with 
cigars may be, but is not neces.sarily, “ calculated 
t-o decc'iAn' ” Avilhin th(‘ meaning of Trade Marks 
Act, 1905 (c. 15), s. 11, as containing the false 
suggestion that tlie cigars are made in Havana or 
some Spanish speaking country, wlien in fai't 
they are made elsewhere. Bach case must be 
judged by its own special circumstances. — 
Be Van der Leeitav’s Trade Mark, [15)121 1 Bh, 
40 ; 81 L. .T. Ch. 100 ; 105 L. T. 626 ; 28 T. L. K. 
35 ; 56 Sol. Jo. .53. 

144. Mark formerly used with fraudulent 
addition — Removal of fraudulent addition.] — A 

cigar merchant applied to register as new marks 
certain labels to be applied to tobacco, whether 
manufactmT'd or unmanufactured. 

PreAoous to the year 1887 he had used the marks 
on boxes of cigars in combination with the word 
“ Habana,” though the cigars w^ero in fact of 
Mexican growth k manufacture. The labels also 
contained Avords implying that he was the .suc- 


cessor in business of a certain firm of M. & co., 
which he was not. The marks for the registra- 
tion of which application was now made, omitted 
the word “ Habana,” &, substituting the true place 
of origin of Ids cigars, & his own name on the 
box€'8, without any false addition as to previous 
businesses : — Held : the original fraudulent user 
of the marks disentitled appet. to have thorn 
registered as new marks, even though the dis- 
honest portions were omitted, for to permit 
registration would in effect be enabling appet. to 
benelit by his former fraudulent conduct . — Re 
Puente’s Trade Marks, [1891] 2 (-h. 166; 60 
L. J. CJi. 308 ; 64 L. T. 196 ; 39 W. R. 489 ; 7 
T. K R. 289. 

Annotations : — Reid. Patorsou r. Kit CotTeo Co. (1900), 27 

It. P. C. 591 ; Bile Beau Manufacturiug Co. v. Davidson 

(1900), 22 11. P. C. 55:). 

145. Use of word “ London By maker 

In Coventry.] — Be Hill’s Trade Mark, No. 441, 
post. 

146. Use of words “ trade mark ” — On part 

only of registered mark.]— if c Bass, Ratcliffe k 
Ui{P]TT()N, Ltd. (No. 2) Reoistehed TitADE- 
Marks, No. 141, ante. 

147. _ __ Use of word common to trade.] - 

War\at(’k Tradin(} Co., Ltd. r. Urban, Be 
Trade Mark No. 216,821, No. 21, ante. 

148. .] — ^An application was made by 

L. k K., a Belfast lirm of whisky distillers, to 
register a label including a scroll with a blank 
left in front of the AVords ” V.O. WIdsky.” It 
appeared that the label liad been actually used for 
some time with the Avord ” Kinahan’s ” there 
inseited k that a representation had been made in 
appets.’ prii‘(‘ lists that it Avas already registered, 
k tiiat appets. had done little business outsidt' the 
Belfast district. The opponents, K. A: Co., Ltd,, 
trading as distillers in both Dublin k Ix)ndoii, 
oppo.sed the registration on the grounds tliat the 
term ” Kinah/in’s Whisky ” was invariably used 
for their whisky k meant their whisky, k that the 
trade mark applied foi* would deceive in use ; tliat 
appets. in view of one of their priwious r(*gist'ra- 
tions oiiglit not to bo allowed to cumbi'r the 
Regi.ster Avith tids mark; & that as tliey had 
misrepresent'd their mark as registered their 
application to register it ought to be refused. The 
Registrar decided infaARmr of ap])cts. on all three 
grounds k allowed tlu' application : —Held : the 
term ” Kinahan’s Whisky ” had no secondary 
meaning signifying the opponents’ whisky only, 
k that the proposed trade mark was not c alculated 
to deceiA ; A: also the conclusions of the Registrar 
on the other two points were sound.™ Lyle As 
Kinahan, Ltd.’h Application (1907), 24 R. P. C. 
219, C. A. 

Annotation : — Refd. lit BaKots, Iluttoa’s 'J'l'adc IVIk., [1916] 

2 Ch. 1();$. 

149. Use of word “ Royal ” —Where not 

under royal patronage.] — Re Royal Worcester 
Corset Co.’s Ai'PLICA^'Ion, No. 348, post. 

150. — Use of Spanish brand name — On cigars 
made In non-Spanish country.] — Be Van der 
Leeuw’s Trade Mark, No. 143, ante. 

151. — — Invented word.] — Be Salter’s 
Application, No. 40, ante. 

152. ™ — Use of word “ Colleen ** — Applied to 
non-Irish products.] - -An application was made by 
a Scotch firm to register the word “ Colleen ” 
as a trade mark in class 18 in respect of all goods 


Act, 1905, H. 51), inubt be deltTUiJned 
upon a coiiHidoration of tho whole of 
the marks or dosigns upon pllf.’s ii. 
dcft.’B goods. — Sciiwia’CEH, Ltd. v. 
Howlands (E.) I’kocrietary, Ltd. 


(1910), 11 C. L. 11. 347.— AUS. 

k. Letters may he viords.] — 

Letters which arc commonly used to 
denote words may bo ** words cal- 
culated to docelvo ” within the moaning 


of Trades Marks Act (No. 2), 1890, 
H. 17. Tho letters “ P. & O.” hold 
to bo “ words ." — Re Ferouson & 
Co.’s Trade Mark (1903), 29 V. L. 11 
331.— AUS. 
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included therein &, in particular, cooking ranges. 
The application was opposed by an Irish assocn. 
on the ground that the mark when applied to non- 
Irish goods was calculated to deceive, as it would 
convey the idea that the goods were manu- 
factured in Ireland. The Comptroller- General, 
as Registrar, allowed the applications & the 
ojjponents appealed to the ct. : — Held : the fact 
that the word “ Colleen ” was upon a stove 
offered for sale in Ireland was not calculated to 
induce the belief that the stove was of Irish origin ; 
the Registrar had arrived at a right conclusion 
when he decided that the application for registra- 
tion should be allowed to x)roceed ; the appeal 
must bo dismissed . — Itc Jones & Campbell., 
Ltd.’s Application (1924), 41 R. P. C. 523. 

153. Whether mark registrable —Mark not in fact 
deceptive— -Possibility of dishonest use immaterial.] 
— K. applied to register in class 3 for a pro- 
prietary medicine for human use, being a mineral 
salt prei)aration manufactured in Carlsbad, 
Roheniia, a mark consisting of the following par- 
ticulars : the words “ Kutnow’s Improved 
Effervescent Carlsbad Powder,” then below, a 
picture of the well known rock at Carlsbad with a 
chamois on the top, A. below “ nirschensprung or 
Jlecr-leap, Carlsbad,” with the name ‘‘ S. Kutnow 
& Co.” This application was oi)posed by the 
corpn. of Carlsbad, who are proi)rietors of the 
springs tlu're, A their lessees, on the ground that 
the mark was cal(*ulat(‘d to deceive. According 
to file evidence, the term” Carlsbad Salts ” in the 
i rade was applied not only to natural salts from the 
opponents’ springs, but also with distinguishing 
t(*rms to salt sold by other persons, A not made 
from the products of the opponents’ sju'ings. 
Kutnow’s goods w('re not got up in the same way 
as the opponents.’ The actual rock at Carlsbad, 
though belonging to the corpn., was some eonsid(‘r- 
abl(‘ distance from the spiings from which the salts 
came. It was alleged by tlie opponents that 
even if tlio j)ovvder originally manufactured by K. 
was made of genuine (Carlsbad salt, he could no 
longer procure any, & would thus be deceiving 
the x>ublic ; — Held : the mark was not intended or 
likely to dec(‘ive the public A tin* mer(‘ fact that a 
mark might be dishonestly us(‘d was no ground for 
iHd’using registration. — lie Kftnow’s Trade Mark 
(1893), 10 R. P. C. 401. 

yl unoiation ; — Refd. Jic McDowcII’h Appln. (192G), 43 K. P. C, 

.313. 

154. 7iV Sattnion A Co. (1878), 

Sebastian Digest of Trade Mark Cases, 381. 
JnnotatUm: — Reid, lie Van Du7at’h Trade Mk., lie Loaf’s 

Trade Mk. (18«7), 31 ULi. D. G23. 

155. .] — Idtf., who was a wine A spirit 

merchant, registered a trade mark together with 
the words ” Strathmore Plend,” which was the 
name of a certain blend of various whiskies made 
A sold by him, A he adv(;rtised the same very 
widely. Many of filtf.’s customers were in the 
habit of ordering his whisky by calling it ” Strath- 
more whisky,” omitting the word ” blend,” A the 
whisky became known in the market as ” Strath- 
more whisky.” Deft, subsequently registered a 
trade mark A the name of ” StratJimore ” for a 
whisky blended A sold by him. The question 
was whether the use of the word ” Strathmore ” 
by deft, was calculated to deceive : — Held : (1 ) the 


word ” blend ” described simj^ly the operation of 
manufacturing, A was not an essential part of the 
name of pltf.’s whisky ; the word ” Strathmore ” 
w’as a fancy name ; the use of that word by any 
person, other than pltf., as a name for whisky 
would be calculated to deceive ; A deft, must 
be restrained by injunction from using the word 
either as part of his trade mark, or otherwise ; 
(2) it was not lawful for d(‘ft. to register the word 
” Strathmore ” in combinat ion with his trademark, 
A the Register must be rectified by striking out 
the word. — Blair v. Stock (1884), 52 L. T. 123. 
AnnaUdinns : — Ah to (1) Coiisd. lie Vun Duzer’a Trade Mk., 

lie Leof’H Trudo Mk, (1887), 34 Ch. JJ. G23. Refd. lit 

Hanson’s Trade Mks. (1887), .'>7 L. T. 8a9, 

156. .] — 'riie Swift Specific Co. applied 

to register a trade mark consisting of a distinctive 
devic(‘, but having in addition the words ” Swift’s 
Specific.” A chemist named Swift opposed the 
apj3lication on the ground that he hacl for many 
years used those words, A that therefore the marie 
was calculated to deceive. The oiiponent secondly 
cont(*nded that the registration should be accom- 
jianied by a disclaimer of the exc lusive us(‘ of those 
words. In an affidavit fih‘d after the f)pi)osilion 
;ipj)cts. stat(*(l their willingness t-o make such 
4lisclaimer, but the opx^onent insisted that they 
ought to distinguish their specific as an American 
(ni(d : —J[ch1 : (1) the mere use of the words 

” Swift's Sp<"cilic,” without something to indicate 
that the goods sold by applet, were sold as tliose of 
the opi)onent, was not a ground for opi>osilion ; 
(2) Avithout deciding wheth(*r the disclaimer should 
be contained in tin* application, th(‘re ought to be 
a disclaimer, but since the dat(‘ of tlie offer the 
opponent was in the wrong. — Re Swipt Spectfiu 
C'o.’b Trade Mark (1889), (> R. P. C. 3.72. 
Annotation : ~^is to (2) Consd. AV Apolliiuiris’ Tr.idu Mkhs., 

11891 I 2 C'ii. J8G. 

157. - -.] — William Edge registered two trade 
marks for blue, consisting, one of the words 
” Edge’s Filtered Blue,” A the other of those words 
combinetl with otlier x)articulars. J. moved to 
rectify the Register by expunging the first mark 
A also so much of th(‘ second as consisted of those 
words, or that E. might be ordered to disclaim 
the exclusive right to those words. E. jmt in 
evidence to show the word ” Filtered ” did not 
r(*fcr V) either the character or the quality of tlie 

I goods, as the blue did not go through any process 
of lilfration : — IleM : (1) the word (‘ither referred 
to the eharaetfU’ or quality of the goods, or, if not 
was raleidated to dertuve, in either case the lii'st 
mark was bad A must be exi)unged ; (2) there 

must be a disclaimei' as to lh(‘ second mark of any 
exclusive right to the word ” li]ten‘d.” — Re 
Edge’s Trade Marks (1891), 8 R. P. (\ 207. 

158. .]— ’J’be S. Po. aiiiified to register as a 

trade niaik for aiinoured hose a representation of a 
trijile knot of 1 be armoured hose. This application 
was oiijiosed by M., who had pre\iousl> used as 
advertisements rejiresentations of armonred hose 
coiled in a similar manner, on the ground that the 
jiroiiosed mark so nearly rosembh*d his advertise- 
ments that it was calculated to dcc(‘ive. M. also 
said that the mark was not distinctive. The 
Comptroller having refused registration, appet. 
appealed to the Board of Trade by whom the 


tS3 i. Whether mark registrable — 
Mark not in fact deceptive — Poasilnlity 
of dishonest use immaterial.] — It is 
uot Hulliciont to roiitler wordn lu- 
capable of rogrist ration as part of a 
trade mark by reabon of Trade Mai'kn 
(No. 2), 1890. 8. 17, that they 
mlarnt by eomo possible use or la some 
possible combination lead to deception. 


To HO disentitle them it inust appear 
liiat, in the particular coin bination or 
trade mark in or as part of wbieh It is 
proposed to reffibter tbem, tlioy are 
eaioiilatod to deceive . — He Haucek ^ 
Co.’s Trade Mark ‘‘ MAiZi), lic 
National Starch Co.'s Trade Mark 
"Maizena,” [1906] V. L. II. 238.— AUS. 

164 p .]— Lever Brothers l \ 


MowLiNd iV Son (1908), G C. J.. K. 
13G. - AUS. 

154 ii. .] — In the case of an 

application to register a trade mark it 
is Itieumbent on uppet. to sbow afflrma- 
livt'ly that the mark he puts forward Is 
not oaleulated to deceive. — M orlky v. 
Macky, Lou an, Caldwell, Ltd., 
11921] N. Z. L. li. 1001.--N.Z. 
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Sect, 2. — What trade marks registrable : Stib-seds, 
7 &8,A,] 

JDattcr was roft*rrod to the ct. : — Held : without 
deciding whether the mark was distinctive, the 
mark would probably cause deception, & in such a 
case the ct. would not a.ssist appct. — /^e Sphincter 
( jRip tXumourei) TIohe To.’s Trade Mark (1893), 
10 K. P. a 84. 

Annotation : — Distd. lie Vei ity’s Trade Mk., He Hall & Wood- 

house's Trade Mk. (1901), IH T. L. P. 214. 

159. .]— 7?C COMPACNIE INDUSTR1EUJ3 DES 

T’^troles’ Applu’ation, He Prk^e’s Patent 
Pandre Po.’h Trade Mark, No. 232, post, 

160. .] —A person who carried on business 

in Ixmdon, under the firm name of “Shamrock & 
Co.,“ as a printer & X)ublisher of pictorial post- 
cards, applied for the registration of the device of 
a shamrock as his trade mark. The application 
was op])o8ed by an a.ssocn. for the development of 
Irish industries on the ground that, if the shami*ock 
was registered & used as a trade mark, it would 
be calculated to deceiv’^e purchasers into the belief 
that appct.’s goods were of Irish ori^n, when in 
fact they w<'re not : — Held : the api^lication must 
be refuse<l, as the mark would, within Trade Marks 
Act, 1905 (c. 15), s. 1 I, be “ calculated to d(‘ceive.” 
— He McGi.ennon’s Ai'PLTcation for Peoistra- 
TioN OF Shamrock (1908), 25 T. L. P. 23 ; 53 
Sol. .To. 14 ; 25 P. P. (\ 797. 

Annotation : Distd. 7.V Van dor Lecuw'ri 1'radc Mk., 11012] 

1 ('h. 40. 

161. .] ' The opponents were manufacturers 

of all sorts of indiarubber goods, exce])t/ Iniots A 
shoes. They had registered in 1899 a trade maik, 
of winch the distinctive part w^as a Maltese cro.ss, 
in class 40, for “ goods manufactured from india- 
rubber oi* gutta-percha, not* including dress 
shields or gussette WT'bs.” Appcts. a])i)lied to 
register in class .38 two tivHh' marks of wdiich the 
distinctive feature w^as a Maltese cross, one for 
“ boots A shoes mad(‘ wholly or partly of india- 
rubber,” the oth(‘r foi' “ indiarubber footwear 
included in this class but not including gait(*rs or 
leggings or any goods of a like kind.” Aj>j)(*ts. 
liad used the marks in (3inada on all kinds of india- 
rubber goods. They had done some business in 
England, but only in boots A .shoes : — Held : the 
opponents’ trade mark was for “ the same de.scrip- 
tion of goods ” as appcts.’ proposed marks, A tlu'y 
were “ calculated to deceivt*,” A registration oiight 
to be refused under s. J9 A al.so under s. 11 of 
3Vade Marks Act, 190.5 (c. 1,5). — Pc (Ujtta Percha 
A India Pttrker Po. of I'oronto’s Applications, 
[1909] 2 C'h. 10 ; 78 L. J. Ph. 427 ; 100 P. T. 7,50 ; 
26 K. P. P. 428, P. A. 

Annotations Refd. hV Cr(».Mf](‘l(l’K Applri. (UK)!)). 7S)L. J.Ch. 

211; i^c MashacluiHctth Suw \\ ork.sdUlH), :L) JL 1’, C. i:i7. 

162. In 1899 A 1900 resps.’ predecessors 

in business n^gistered the word “ Orlwoola ” a.s a 
trade mark under Patents, Dt'signs, A Trade Marks 
Act, 1888 (c. 50), A the mark had (wer since been 
continuously used by resps., A had become 
identitied with a woollen material manufactured 
by them. There was no evidence that the registra- 
tion of the mark had caused any deception or 
given rise to any confiksion or inflicted any hardship 
upon other traders. Appcts. asked for the Eegister 
to bo rectified by the expunging of the mark 
“ Orlwoola,” A they applied also for an order on the 
Registrar to proceed with the registration of the 
word “ Osowoolo ” as theii* trade mark. Resps. 
had disclaimed the words “all wool”; — Held: 
the registration of the word “ Osowoolo ” would be 
calculated to deceive, A its registration must 
therefore be refused . — Re Trade Marks Act, 1906 
(1909), 25 T. L. R. 695 ; svh nom. Re “ Orlwoola ” 


Trade Mark, 5.3 Sol. Jo. 072 ; suh nom. Re 
Brock (H. N.) A Co.’s Application, “ Oso- 
w^ooLo,” 26 R. P. 0. 681 ; on appeal ^ sub nom. 
Re Brock (H. N.) A Po., Ltd., [1910] 1 Cli. p. 137, 

P. A. 

Annotation : — Refd. Re Davis’ Trade Mks.. Davis v. Sussex 

iUibber Co., tjy27] 2 Ch. 345. 

163. .] — Re Pahsella (Leopold) A Co., 

No. 64, ante, 

164. .] — Wliere two traders, dealing in the 

same class of goods, have a common surname, they 
should take special care to avoid anything wliich 
would tend to mislead buyers, A the surname 
printed backwards cannot* be registered by one of 
them as a trade mark, bring not sufficiently dis- 
tinctive, A calculated to dectnve within the mean- 
ing of Trade Marks Act, 1906 (c. 16). — (’ordinu 
(Leo.), Ltd. v. Cording (J. (’.), Ltd. A Trade 
Mark.s pErusTRAR (1916), 85 T^. J. Pli. 742; 32 
T. L. R. 672 ; suh nom. Re Cording (George), 
Ltd.’s Application, 115 L. T. 313 ; 60 Std. Jo. 
706 ; 33 R. P. ('. 325, 11. L. 

165. - .]- Re Sai.teu’s Ai’PLK'ation, No. 40, 

anle. 

166. An ai)plication w^as made for the 

legist rat ion of a trade mark in respect of aiiicles of 
clotbing, ermsisting of the d(*vice of a noble across 
which was wuittrui the word “ Sterling.” The 
application was opposed b> the registrTcd pJ*o- 
]>ri(dr)is of a trad(* mark consisting of the rr‘pre- 
sentafion of tJie s>mbol of a })ouutl in a shield with 
the word “ Struling ” above, A the word “ lock- 
stitch ” below, A r(‘gjst(U‘ed for goods of the same 
rlescription. 33ie o]iponents alleg(‘d that tbdr 
good.s wer(‘ known as “ Sterling ” goods, A they 
i‘(‘lied both on ’Lade Maiks Act, 1905 (c. 15), 
sh. 11 A 19. The application was refused on the 
ground that th(‘ rc'gisl j-alion of the inaik w'ould lead 
to confiksion in tie* trarfi^ A d<'e(‘ption to th(‘ ])ublie. 
Appet. appeal ( m 1 to the ct. : — Hekl : ( I ) the applica- 
tion failed in ]*('gard to sr^ct. 19 ; (2) rm S(*r't. 11 
the op])onenls liad mad(‘ out a ease sufliciontly 
strong to leav(‘ tlie application in the condition of 
lieing 'hi duhio A the ap]dieation failed under that 
sect, also.- Re Connor’s Apitjcation (1924), 41 
R. P. P. 158. 


Sub-sect. 8. Tdenticai. Trade Marks. 

A. In General. 

See Trade Marks Act, 1905 (e. 15), s. 19. 

167. Jurisdiction of court to order registration — 
Trade Marks Act, 1905 (c. 15), s. 19.] - There was 
on the register of trade maiks a mark belonging to 
M(‘ss7‘s. B. a Sons list'd in resjieet of butter A 
cheese, hut* never in rt'sjiect of condensed milk ; 
A appet. M., who was an imjiorter of condensed 
milk, ajiplied for the registration of a somewhat 
similar mark in respect of condensed skimmed 
milk. Both marks contained the representation 
of a cow^slij). M. had sold condensed milk for 
upwards of twenty-five years under the same 
“ Cowslip Brand ('ondensed Milk ” or “ Cowslip 
Pondenst'd Milk ” A that was the name by which 
his goods bad been distinguished. Messrs. B. A 
Hons did not oppose M.’s a]iplieation. It is 
jirovidt'd by above Act, s. PI, that except by the 
order of the ct., which was the order made under 
sect. 21, or except in the ease of certain old marks, 
“ no trade mark shall be registered in respect of 
any goods or description of goods whieli is identical 
with one belonging to a different proprietor wliich 
is already on the register with respect to such goods 
or description of goods as nearly resembling 
such a trade mark as to be calculated to deceive.” 
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Sect. 21 provides that “ in cases of lionest con- 
current user or of other special circumstances 
which, in the opinion of the ct., make it proper 
to do so the ct. may permit the registration of the 
same trade mark, or of nearly identical trade 
marks, for the same goods or description of goods 
t)y more than one proprietor,” subject, if thought 
right, to any conditions or limitations : — Held : 
(1) the words “ calculated to deceive ” in sect. 19 
have a milder meaning than the same words have 
in sect. 1 1 of the Act; (2) the words ‘‘so nearly 
resembling such a trade mark as to bo calculated to 
deceive” mean “so nearly identical as to bo con- 
fusing”; (II) sect. 19 recognises that the ct. may 
order registration of a mark when* it is tdi her iden- 
tical with a mark already rc'gistered or so nearly 
identical as to be confusing ; (4) the words “ same 
trade mark ” in sect. 21 correspond with the word 
“ identical ” in sect. 19 A the words “ nearly 
identical trade marks ” in sect. 21 correspond with 
the words “ so nearly resembling such a trade 
mark as to be calculated to dec(‘ive ” in sect. 19 ; 
(.5) the registrar had rightly refused the applica- 
tion ; (6) this was a case in which the ct. in its 
discretion, under sects. 19 A 21, could & ought to 
order the registration of M.’s mark io be proceed (*d 
with. — l\c Mae[)er’s Application, [191()] 1 (‘h. 
201 ; 85 L. J. Oh. 737 ; 33 Tt. P. (\ 77 ; mh nom. 
Re Meadeh’s Appltc’ATIOn, 111 Ti. T. 393. 
Aurnotniion : -As to (G) Apld. Re liehiiiann’s Appln. (1018), 

35 h. r. C. 92. 

168. When registration allowed — Goods In same 
class — Different in character.] — Re Jioj.ley, Son 
<fe .Tonp:s’s Application, No. 291, post. 

169. .]— 77iere being under 

Trade Maiks Ilegisiralicui Art, 1875 (c. 91), four 
trade marks including an anchor r(‘gister(‘d in 
rc'spoct of goods in Plass 42 of Sclieduie 1 to the 
rules made under tlic Ael, llie et. r<'fused to give 
leav(‘ to th(‘ llegistrar to register a new trade 
mark inehiding an anelior in resi)eet of goods in 
the same class, but different in cliaracier from tbost‘ 
goods foi' which the four trade marks had been 
registere d. — Re HatkiReave’s Trade Mark (1879), 
11 Vh. 1). 0(59 ; 27 W. 11. 151 

Annotation : Reid. LV RraLv’H Appln., Itc Shropybirc Iron 

C'o.'s 'J'rado Mks. (1882), 4(1 L. T. 380. 

170. -- — A new mark may be 

registered ff>r some of the goods in a class, oven 
though an old mark of a similar kind has been 
already regisiei’ed for other goods in the same 
class, i)rovided that the goods A tlic trades of the 
pro})]'i(4ors are sulheiently distinct for no con- 
fusion to take place, — Re ilRARY (F.) Co.’s 
Appi.ications, Re Shr()1*suire Iuon (‘o.’s Trade- 
Marks (1882), 21 Ch. T). 223 ; 51 L. ,1. Ch. 037 ; 
40 L. T. 380 ; .30 W. R. 075. 

171. — Goods In difTerent classes Substantially 
of same description.] -Re (Ujtta Peritia India 
Riirrer Co. of 3’oronto’s Applications, No, 
101, nute. 

172. - — .]— AV Sjireeve’s Trade 

Mark, No. 535, posL 

173. — - Goods of different description.]— 

Appets., who were engineers, sought to register 
the word “ Millennium ” as a trade mark in Class 22 
in respect; of cairiages generally, llie opponents, 
who were flour millers, had in 1895 registered the 
word in Class 42 for food, including flour & bread, 
ite they opposed the present application, mainly 
on the ground that the trade mark had for t-en 
years past denoted tludr flour & bread, w hich had 
been for niany years, both by themselves & by 
bakei's in different parts of the country, sold out of 
vans, carts, &, motor cars bearing the word dis- 
played in large characters : — Held : the use of the 


word “ Millennium ” on carriages tSt vehicles 
manufactured by apiicts., marked in the manner 
usual to sueb a trade, was not calculated to lead 
the public to think that bread & flemr which might 
be sold out of tluun were of the opponents manu- 
facture ; the goods in respect of which the 
opponents were* registered were not “the same 
description of goods ” as those of appets. ; & the 
word was therefore properly placed on the Register 
by tlie Comptroller. — Re Lake A Elliott’s 
Application (1903), 20 R. P. 0. 605. 

174 . .] _Tn 1905 J. M., Ltd., a co. 

wliich carried on business in the manufacture of 
motor cars & accessories as well as of })usli-bicyclcs, 
A had used the name “ Sunbeam ” as a trade 
mark for such goods, assigned to the Sunbeam 
Motor Car Co., Ltd., the goodw'ill of their business 
relating to motor cars A their accessories. Pre- 
viously to such sale they had registered the word 
“ Sunbeam ” in (flass 22 in respect of motor 
vehicles, A the assignment included all trade marks 
connected with the business assigned. Subse- 
quently to llie assignment the trade mark was 
limited to motor ears, A the Sunbeam (\i. were 
registered as i)r()prietors of the trafle mark. The 
assigmneni contained covenants by the Sunbeam 
eo. as to the use by tlusn of tlie w'ord “ Sunbeam, 
wbicli were subse(juently varied. J. M., tht* 
governing dir(‘clor of .T. M., Ltd., was ebairman of 
the Board of tlie Sunbeam co., but the directois 
of .T. M., Ltd., did not hold a controlling interest 
in the Sunb(‘am co. In 1914 tlie Sunbeam co. 
took up the mariufaeture of aeroplanes. J. M., 
Ltd. had n(*ver made aeroplanes or a(‘roplane 
I)ai'ts, but they had since the assignment manu- 
Laet ured motor bicycles. In 1913 ,T. M., Ltd. 
register(‘d, under No. 319,035, the woi'd ‘‘ Sun- 
beam ” in Class (5 for goods w’hicli covered 
aeroplanes, but this w^as doru' inadvertently A 
the registiation was canc('lled in 1915, except in 
D'spect oi (‘n;’in(‘S A ])arts thereof included in 
Class 6 for mot, or bicycles A other purposes, but 
not including engines or parts tlHU’Oof for aeroplanes 
or l\)r otbtM* automobiles bi^sides motor bicycles, 
A radiat/ors for int(‘rnal-combustion (*ngines. The 
Sunbeam co. apx>licd for the registration of the 
w'ords “ Sunb(‘am-Coatalen ” as a trade mark 
foj’ engines A parts thereof included in Class 6 
foi’ aeroplanes A motor vehicles other than motor 
bicycl(‘S. The mark had been largely used by 
them for some time. The Registrar refused the 
application on tlie ground of the resemblance of the 
proposed trade mark to the trade mark No. 319,035 
A in exorcise of bis disciM'tion, A also on the ground 
that the mark described goods which wvre the 
subject of a patent. Apjmts. appealed to the ct., 
A oil the hearing of the ai)peal the last-mentioned 
gi’ound of objection w^as not pressed, A the main 
objection was based <^)n the splitting of the trade 
mark “ Sunbeam ” between two cos. carrying on, 
it was contended, substantially the same business : 
— Reid : the goods, in respect of which registra- 
tion was now applied for, were not either in fact 
or commercially of the same descrij)tion as those 
for whieh the trade Mark No. 349,035 was 
registered ; the businesses were essentially dis- 
tinct ; sect. 19 did not ai)ply ; A the registration 
of the trade mark a implied for would tend, not to 
aggravate, but to neutralise the mischief, if any, 
due to the s])litting of the “ Sunbeam ” mark. — 
Re SuNREAJvi M()'J’Or-(^ar Co., Ltd.’s Application 
(1916), 32 T. R. R. 639 ; 33 R. P. O. 389. 

Annotation : — Apld. ]te BritiHh Cycle & Motor Cycle Mann - 
facturers’ & TradorH’ Union Appln. (1923), 40 fl. 1*. C. 220. 

176. — .] -A manufactures’ A traders’ 

union applied under Trade Marks Act, 1905 (c. 15), 
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Trade Marks, Trade 

Sect. 2 . — What trade marks registrable : Svb-scct, 
8, A.fScB . (a).] 

8. 02« to roffister a device mark in respect of two & 
three wheel pedal cycles, motor cycles k, cycle cars. 
Kegistration was opposed by a motor manufactur- 
ing CO. on tlie ground of resemblance to their 
registered trade mark used on motor cars : — Held : 
the mark sliould be registered & there was not the 
same necessity for marks registered under the 
above* sect, to possess, in the same degree, the 
distinctive character wliicli is necessary in the case 
of an ordinary trader’s mark. — Re British (’ycre 
k Motor (’ycre Manufa(^turers’ <Sc Traders’ 
Union, Ltd.’s Apiu.ication (1922), 40 It. P. C. 
220. 

176. — — Goods of like kind.] — Re “ TTawk- 
EYE ” Application (1927), 44 R. P. C. 20S. 

177. Application by owner of mark already 

on register.] — Appets. wished to registrar a trade 
mark identical in all essential paiiiculars with a 
trade mark already registered by them : — Held : 
tlie mark ought not to be put upon the register. — 
Re l^LAYEH k Son’s Trade Mark, [19011 1 Oh. 
382 ; 70 L. J. (’h. 359 ; 84 L. T. 190 ; 18 It. P. (.’. 
05. 

Annotation Distd. Rt CTomi)ton’fi Trade Mk., [1902] 1 (4i. 

7:)8, 

J5. Similar Marks Calculated to Deceive. 

{a) In General. 

See Trade Mfirks Act, 1905 (c. 15), s. 19. 

178. General rule — Registration refused.] — Re 
WORTlllN(3TON k (’O.’S TRADE MARK, No. 191, 
post. 

179. — .] -Re Baschiera’s Trade- 

Mark (1889), 5 T. L. H. 480. 

180. .] — (1) The Patent/S, Designs, k 

Tiade Marks Act, 1883, confers upon the Comp- 
troller a dihci'etion whether to register a tradt* 
maik or not, k ho ought to refuse r(*gistration 
where it is not clear that deception may not 
result. 

(2) Itcsp. applied to 1 ‘egister the words “ Dunn’s 
Fruit Salt Ba^ng Powder ” as a trad(‘ mark for 
baking ])owder. Ap])lt., who had for many years 
used th(‘ wT)rds “ Fruit Salt ” as iiis trade mark 
for a powd(‘r used in producing an effervescing 
drink, opposed the aj)i)lieation : — Held : ui>on the 
('vidence the proposetl words were as a matt«‘r of 
fact calculated to dectuve the public, th(‘ case 
tlierefort' f(‘]l within Patents, Designs, A Trade 
Marks Act, 1883 (c. 57), s. 73, k the trade mark 
(Right not to be r(‘gistei'ed. blNo v. Dunn (1890), 
15 A])]). Cas. 252 ; (53 L. T. 0 ; 39 W. Ji. 1(51 ; 0 
T. L. K. 379 ; 7 K. P. 311, IT. L, ; revsg. S. C. 
sub nom . Re Di tnn’s Trade-Marks (1889), 41 
Ch. I). d39, C. A. 

Annotdtioyis : Js to (1) Consd. 10 Kutiiov\\ Trudo Mk. 

(1cS‘)3), 10 U. P. (’. JOl ; JO Jkiker’h Apidn., Rr Aejut(’d 

Hr(‘a(l C^). h Ap]>ln., |190H| 2 (’h. SC. Apld. JO (Uirirft’s 

A])pln., [191(5] 1 ('ll. UiC ; JO ('orinor’B Ai>]>lri. (1921). 

41 1C. r. (’. l.*)S ; liatiliam ]C(Ml(lHV^a\ , [1927J A. (’. 

UK). Refd. Jo^ D(m\1hiisI Applii. (1S9C),‘74 1j. T. CtSS ; 

1C. r. iCcK-istrar of ( ’oinpaiiioh, 11912] 3 K. R. 23; iCepr. 

of '^J’rude Mks. r. Du C'ros, [1913] A. (’. (521 ; Rt Soc. 

Anon. Dnljonnets’ Appln., Doord Burke ’b ()p])OHi- 


Names and Designs. 

tlous (1914), 31 R. r. C. 4,03 ; Uc Cadbury’s Appln., 
[191.0] 2 Ch. 307 ; Rc Distributing Corpn. (London), 
Ltd.’s Apidn. (1927), 44 K. P. C. 22.0 ; McDowell v. 
Standard Oil Co. (New Jersey), [1927] A. C’. 032. Aft 
to (2) Apld. Dunlop Pneumatic Tyre Co. v. Dunlop-TriilTault 
C’yelo & Tube Manufacturing t’o. (1S9(5), 12 T. L. 1C. 
4U. DiStd. JR Lake Elliott’s Ajipln. (1903), 20 IC. P. C. 
(50.0. Apld. JR Uompa^nfe Jndustrlelle (U's PCtroles’ 
Ajipln., Rc I’riee’s Patent ('andle (’o.’s 'trade Mk., [1907] 
2 (’h. 43.0. Refd. JR HUPh Rexist(*red Trade Mk. (1.893), 
37 .Sol. Jo. 330 ; Rc Soe. Anon, des Verrerles do L’Etoib* 
Trade Mk., [1894] 1 Ch. 01 ; V^alenllne Moat .Tnico (’o. 
r. Valonlino Extract Co, (1 900). 83 L. T. 2.09; JO National 
starch Co.’s Appln. (1908), 78 L. J. (’h. 31 ; JR (iutta 
J’ereha 6c India Rubber (’o. of Toronto’s Applns., I1909J 
2 Ch. 10 ; Rc Maoder’s Appln. (1915), 85 L. J. Ch. 737. 
(RncroUu, Refd. IR (Oirdinpr’s Apiiln., [19101 1 Ch. 4 22. 
Mentd. Eastman Phol oprraphie ^ratoriuls Co. v. Com))- 
troller Coneral of Patents, [J898] A. 571 ; JR (Tomp- 
ton’b Trade Mk., [1902] 1 Ch. 758. 

181. Necessity for sanction of court.]— An 

application was made for an order upon the 
(Comptroller of Trade Marks to register a mark 
liaving the w^ords “ Ihiee’s Patent Uandle C’o.” 
in eornmon letters round the upper border k 
“ National Sperm ” in the centre, with the address 
of the CO. round the low(‘r border. The (Comp- 
troller refused to register the mark, on the ground 
that Iheie was a mark so nearly resembling this, 
already on the regi.ster, as to he calculated to 
deceive, A also because it was not a distinctive 
label w'itliin the terms of J’atents, Designs, k 
Trade Marks Act, 1883 (c. 57), s. (51:— //c/d; 
(J) the name of the firm printed in common 
letters not being distinctive, A the w’ords 
“ National Sperm ” not being fancy w'ords “ not 
in common use,” the laliel did not fulfil the require- 
ments of Patents, Designs. A Tr.'ide Marks Act, 
1883 (c. 57), s. (51 ; (2) the (Comptroller W'oulcl 

be jii.stilied in refusing to register a label so nearly 
re.sembling another labid already on tlie register 
as to be ealeulated to deceive, until tlie opinion 
of the ct.. slioidd have been obtained authorising 
liim to do so. — Re IhiK’E’R Patent ( candle (Co. 
(1884), 27 (Ch. D. (581 ; 51 J.. J. Ch. 210 ; 51 
L. T. 053. 

^Innotdtiont : i<> (1) Apld. 7tV Biadlov’s Ti-julc Mk. 

(1892). 9 R. R. c. 295. Expld. & Distd. 10 Dinmoiid 
'r Motor (’iir Co., [1921 J 2 Ch. 5S3. Refd. /iV 
Tiado IMk. (1885), 29 (’h. 1). 551 ; JO WriKlil, Croshlry’s 
Appln. A: Royal Baking Powder Co. of Now Yoik, [lUOOJ 
2 (’h. 218. 

182. Discretion of court.] (1) Wlien an appli- 
cation is made t )0 direct tlx* (Comptroller-UcKioral 
ol l^itcnts to proceiKl to register a trade mark 
wdii(‘h has beiui objected to on the grounds of its 
similarity to a trade mark already on the rc'gister, 
the ct. lias a discretion to determine whether it 
will direct registration, though tlx* ease may not 
be one wliere the registration is actually pro- 
hibited by l^atents, Designs, A Trade IMarks Act, 
1883 (c. 57). O. registered a trade mark for 
“spirits” in 1881, A anotlu'r in 1882. In each 
there was a representation of a golden fleece, 
with the words “ Golden Fleece,” adding in one 
case tlie words “ Old .Tamaica Bum,” k in the 
other “ Pure Old Scotch Whiskey.” In May, 
1887, a CO. which had been formeil in that year 
applied for registration of a trade mark for 
“ wines,” with the represimtation of a golden 


PART I. SECT. 2, SUB-SECT. 8. - 

B. (a). 

1781. General rule — Reyistrahon re- 
fused .] — RoKlstration of a trade mark 
to be applied to the sale of whisky 
was refused, on the ground that it 
too closely resembled trade marks 
previously registered. — Meaohek 
BROTiiEaH & Oo. V. Hamilton Dih- 
TII.UNO (Co., J/ID. (1903), 8 Exeb. C. R. 
311.- CAN. 

17811. — — — .] — A maimfaeturlng 

CO. had reglbteriNi the -word “ Com- 


munity ” as a general trade mark 
deheripdvo of the goods whkdi It 
made, 6c another eo. applied to have 
the hame word reglMered us a specifle 
trade mark to be used in eonneetion 
with the sale of washing miiehines 
which were not made by the former 
eo. : — JJeld : such use of the woi-d 
“ (^mimnnity *' as a speeifle irade 
mark was calculated to “ deceive or 
mislead the public,” & its registration 
was iiroperly rejected. — Hoaib Appli- 
ANi'Ks Manufactuiuno (Co. v. Oneida 
Community, [1923] 3 D. L. R. (519; 


[1923J S. C. R. 570 ; [1923J 2 W. W. R. 
901.— CAN. 

178 111. - -.] Marks, Ltd. r. 

Mosentxal 6c (’o., [190(5] T. 8. 421. - 

S. AF. 

iS2 i. Disrrel ion of court.] -Where 
it np])eared to the et . that a trade 
mark to he placed on packets of tea, 
for w'hioh registration was sought, 
possessed some points of Himllarily to 
an opponent’s registei-ed trade mark, 
hut that the diflerences between the 
two were so marked & so easily ills- 
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fleece & the words “ Golden Fleece, Australian 
Champagne, Sparkling Verdeillio.” M., who was 
O.’s successor in business, opposed the registra- 
tion : — Held : if wines were of “ the same descrip- 
tion of goods ” as spirits within the meaning of 
sect. 72 (&, semble, they were) the registration 
of the co.’s trade mark was prohibited by the 
Act ; but if they were not, still the similarity of 
the marks was such as, having regard to the 
similarity of wines & spirits, to be calculated to 
induce the public to believe the co.’s wines to be 
the goods of the same persons as M.’s spirits, & 
the ct. ought not to direct the co.’s mark to be 
registered. 

(2) The ct. has no jurisdiction to order an 
unsuccessful appct. for registration to pay the 
costs incurred by the opponent before the Comp- 
troller. — 7?e Australian Wine Importers, Ltd. 
(1889), 41 Ch. I). 278; 58 L. .T. Ch. 880; 37 
W. R. 578 ; 5 T. L. It. 338 ; (i R. 1>. C. 311 ; 
std) nom. Rc Australian Wine Importers, Lti>. 
& Mason, Re Trade Mark “ Golden Fleece,” 
00 L. T. 430, C. A. 

Annotation fi : — As to (1) Consd. Ite Turney's Trade Mk. 

(189;i), 10 T. L. 1(. 175. Refd. lie Earrow'H Applu. (1890). 

()8 L. '1'. 2a:J : Ilarj^reavo v. ITeoman, [18i)lJ 3 Ch. 39 ; 

Jir Elinnarm’H A])pJna., [1897] 2 Ch. 4 9.'); Boord v. 

Huddarl (190.3), 89 L. 'P. 718; Finlay v. Shamrock Co. 

(190.')), 22 J{. P. C. 301 ; Jir Compagnie Indnatnello des 

PCtrolos’ Ai»i)ln., Jir ITice’s l^atent Candle Co.’s Trade 

Mk., 119071 2 (.'h. 43.') ; Jir National Starch Co.’s Apjjln., 

I1908J 2 Ch. G98 ; Hr Maoder’s Applu. (1915), 85 L. J. 

Ch. 737 ; Hr Suribeairi Motor Car Co.’s Appin. (191()), 

33 11. P. (\ 389 ; H( Effg Products Appin. (1922). 39 

11. P. C. 1.5.') ; 7iV McL)o\\c 11’8 Appin. (1926), 43 B. P. C. 

313. 

183. .1 — Re Maeder’s Application, No. 

167, ante. 

184. Power of court to impose condition — Limita- 
tion to goods exported to particular country.] — 

Re Dewiiur.st (.Toiin) <fc Sons, Ltd.’s Trade- 
mark, No. 188, post. 

185. Burden of proof— Lies on applicant for regis- 
tration.] — (1) If one trader appropriates a material 
A substantial part of a trade mark which belongs 
to another trader he is bound to use .such pre- 
cautions a.s to avoid tlie reasonable probability 
of error & deception, & the omes is on him to show 
that purchaser’s of the goods will not be deceived. 

(2) If the goods of a trader liave acquired in 
the market a name derived from a part of the 
trade rnark which he allixes to them, a rival 
trader is not entitled t(^ use a ticket whicli is likely 
to lead to tlio application of the same name to his 
goods, even though that name is not tie* only 
name by which tlie goods of the lir.st trader liave 
hc(‘n known, or though it has been always used 
in conjunction with some other words. 

(3) Wher(‘ a trader lias a riglit to a trade mark 
on goods sold in a for<‘ign market, an injunction 
will be granted to restrain the export of goods 
under another trade mark wliich may deceive the 


ultimate purchasers, although it would not deceive 
Englishmen or the dealers in the foreign market. 

(4) Where a trader has innocently adopted a 
trade mark which is calculated to deceive by its 
similarity to anotljer Iverson’s trade mark, his 
continuing to use it after complaint has been 
made is strong evidence of fraud. — Orr Ewing 
&; Co. V. Johnston A Co. (1880), 13 Ch. D. 43 i ; 
42 L. T. 67 ; 28 W. R. 330, (I A. ; ajfd. suh nom. 
Johnston v. Orr Ewing (1882), 7 App. Cas. 
219 ; 51 L. J. Cli. 797 ; 46 T,. T. 216 ; 30 W. R. 
417, n. L. 

Annotations : — As to (2) Distd. Jir Dexter’s Appin., He Wills’ 
Trade Mks., [1893] 2 Ch. 262. Reid. ISinffer Manuf.ieUuing 
Co. V. Long (1882), 8 App. Cas. J 5. As to f.i) Apld. Fame 
V. Danlell’s Hrewerich, Jir i’altie’s Trade Mks., [18931 2 
Ch. 567. Distd. Hi Soe. Anon, dos Verrerk 
Trade Mk., [1894] 1 Ch. 61. Consd. (Jiand Hotel ( o. 
of Caledonia Springs v. Wilbon, [1904] A. C. 163. Distd. 
Boord i\ Bagots, Hutton, [1916] 2 A. C. 382. Refd. 
Read v. Ricl)ardson (1881), 45 L. '1'. 51 ; Wilkinson i. 
Griffith (1891), 8 R. P. 37 0; Po^\ell r. Blrnimgliuni 
Vinegar Brewery Co.. [1896] 2 Ch. 54: Reddawav r. 
Banham, [1896) A. C. 199. As to (1) Refd. Baker r. 
Rawbon, lie Baker’s Trade Mks., !i( Rauson's Ap])hi, 
(1890), 60 L. .1. Ch. 49 ; Bourne v. Swan cV Edgar (1902), 
51 V\'. R. 213. Ucmrallj/, Refd. Somerville e. Seheinbii 
(1887), 12 App. (’as. 4.)3 ; Montgnmer^ r. Thoin])bon. 
I189I] A. C. 217 ; Reddnway r. Beiitham IIemj)-Si)innmg 
Co., [1892] 2 (). B. 639 ; Ilenuessv r. Keating (1907), 24 
R. P. 481. Mentd. White r. Mellin (1895), 61 L. J. 
Ch. 308. 

186. — .] — An application was made by 

H. to register as a trade mark in class 42 for bread 
the word ” Ilemvo ” with other, but immaterial, 
words. The application was opposed by the ])ro- 
prietors of tlie trade mark ” Tfarvo,” vvliicli was 
r(‘gistere(l {inter alia) in class 42 foi' bread, biscuits 
A cak(‘s. Th(‘ applii'atiun alleged tliat, as the 
opi)onents used th(‘ir mark only for a pai’ticular 
kind of malted cake, tk a])pct. used his for br(‘ad. 
no confusion would arise : — Held : appct. had not 
disehargiul tlie onits tliat W'as on him to satisfy 
the ct. tliat the mark applied for did not so 
resemble tlie registiTinl d'lade Mark as to bo 
calculated tD deceive. — Rc IIemjmings’ Applica- 
tion (1924), 41 R. P. (\ 672. 

187. -.] — McDoavell V. Standard 

Oil Co. (New Jersey), No. 248, post. 

188. Efiect of consent to application.] — (1) 
Wlien there are already on the regisUu* t rade marks 
containing a representation of a goldiui fan, a 
trade mark containing the Rurmese words for 
the ‘‘ Gulden Fan Brand ” will not (at any rate 
without a disclaimer as to the exclusive right to 
use those words, as to the efTect of wdiieh qu.) 
be allowed to be rcgislei’od. 

(2 The holder of the trade mark containing a 
picture of the object referred to by tlie wojhIs in 
question consented to the application for regis- 
tration -iie/tZ : this W'as important only as 
evidence that the use of the words wms not cal- 
culated to deceive, A did not preclude tlu‘ comi3- 
troller from deciding otherwise. 


ccmahlo to a purchawr of ordinal 
percept iouB & ordinaiy seiibe that j 
could not reuRonably be said that th 
trade mark bought to be regintored w« 
likely to deceive him Into the belli 
that when buying a packet, of te 
bearing the latter mark he w« 
buying the tea of opponent ;—/7eW 
application for regibtration be grantee 
— Charlick (W.), Ltd. e. Wjdkinso 
& Co. I*ROI>KlKTAHY, LTD. (1913), 1 
C. L. Li. 370. — A US. 

185 i. 7? urdca of proof — Lies o 
applicant for registration .] — An appi 
cation for the roglbtratlon of a tiad 
mark in Clabs 42 for “ fruit extraetb 
was oppobcd by the proprietor of 
number of trade marks which wci 
registered In Class 42 for {inter alii 
preserved fiiilts, essence of coffee 
cc chicory, & soluble cocoa essence : 

J.— VOL. XIAII. 


Held : there was sucli a similarity 
between “ fruit extracts ” Ac the olluT 
goods above mentioned that the piihiie 
might beimluced to confound the owners 
of one with the ownem of the others ; 
appets. had not discharged the onus 
which was upon them of showing that 
their mark. If rogistorod, would not 
bo likely to deceive the publle. — 
llAllPKK & Co. PlUDPUIETAKY, LTD. V. 
Boakk, Roberts & Co., Ltd. (1914), 
17 C. L. K. 514.— AUS. 

186 ii. .] — An application 

by respondent for the regibtration of 
the word Superold ” as a trade mark 
in Gtlasb 17, In respect of rooling, 
flooring, damp course & waterjiroof 
cement was opposed by applt., who 
was the registered proprietor of a 
trade mark consisting of the word 
*' Ruberoid ” and registered in Class 1 7, 


in respect of siudlar goods: — Held: 
resp. had not dischaiged tlie onus of 
proving that the use of Iho word 
“ Sui)erold ” as a trado mark was not 
likely to deet'lve, A therefore the uord 
should not bo regisUTcd as a trade 
mark. — S i’andvri) Paint Co. v . IIauus, 
Ltd. (1920), 27 C. L. R. 3a0.— AUS. 

185 iii. .] -Pears (A. F.), 

Ltd. V. Pearson Soap Co., Ltd. (1925), 
37 C. L. R. 310.— AUS. 

135 {v, .]— lkver Brothers 

V. Newton & Sons (1907), 26 N. Z. 

L. R. 856. — N.Z. 

185 V. .]— Abel (J. & J.), 

Ltd. V. .Jamieson (R.) tc Co., Ltd., 
Jamieson (H.) & Co., Ltd. a. Abel 
(J. & J.), Ltd.. [1926] N. Z. L. R. 565. 

— N.Z. 


M 
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Sect. 2 . — What trade marks reqistrable: S'iCb-sect. 

8, B. (f() iSc (6).l 

(3) Under Patonts, Desi^jjns, & Trrado Marks Act, 
]88d (e. 57), s. 62 (4), (5), the et. can order the 
regibt ration of a trad(‘ mark subject to any con- 
ditions. Appets. were willing to accept a regis- 
tration subject to a condition tliat tlie mark 
should only be put on goods sent to Burma, 
th(Te being evidence that in Burma the use of 
t4u‘ words would not be calculated to deceive : — 
Held : t Ik‘ (*t. ought not to direct i‘< ‘gist ration of 
a trad(‘ mark subject to a condition that it sliall 
be used only in a ])articular courdry, such a con- 
dition not being cont(un])lat,(‘d by the Act, k, 
being inca}iabJ(‘ of b<‘ing enh)re(‘d. — Be DKWiimtsT 
(John) tV Sons, LTi).\s 'Pradk Mark, 11896] 2 
i)h. 127; 65 L. .F. Ch. 618; 71 L. T. 288; 44 
W. H. 672 ; 12 T. 1.. K. 225 ; 40 Sol. Jo. 426 ; 
12 it. r. ('. 28S, V. A. 

Annotation'^ . - l'< to (1) Distd. Boord i\ OnKofs Iluftoii, 

IlDUil A. ('. .iSL'. Reid. Jte (dinett's Aupln., 119HJ1 1 

Cli. J:U). A'i to (2) Apld. ttf l<:hniiaari’s Appliis., |1K»7J 

2 (’h. 45).). to (3) Consd. J\( I'diiMiiamrs Applns., (1H<)7J 

2 Cli. 4!)."). Apld. lt( ('lispjii’H Tiadc Mk., 1 11)17 J 2 C’li. 

207. 

189. Construction of Trade Marks Act, 1905 
(c. 15), s. 19 — “Calculated to deceive.’*] - /^c 

Maei)J!]J{’s Application, No. 167, ante. 

190. “ So nearly resembling.’’] — Be 

Maedeu’s Application, No. 167, ante. 

(h) Matters for Consideration. 

191. Likelihood of mistake— When fair use of 
both marks.] — W. co. jiroposed to regist<er as 
a trade mai'k for al(‘ a tiiangh* with a double out- 
line, inscribing within the dou]>le outline the 
words “Beecl(‘s Bn'wei’y. E.stablished 1820,” the 
inner triangle liaving within it a conspicuous 
figure f)f a eluireh. B. <S6 co., whose trade mark 
foi' pale al(‘ was a ])lain tiianglt*, whieli in us(‘ 
was C()lour(‘d iu‘d, apjilied to lirevent the registra- 
tion ot the ])roposed tiade mark as being so similar 
to theirs as to be ealeulat<*d to deceive: — Held: 
as W. & CO. would b(' at liberty to ])rint tbeir 
li'ad(' mark in \\bat(‘ver colour tliey ph‘ased, 

if ]u lilted on a r(‘d ground it would be so similar 
to that of B. A (H). that a ]uir(‘bnser might be 
misled, tlio r(‘gisti ation ouglit not to be allowed. 
— Be WoKTiiiMJ'i'ON A Uo.’b Trade Mark (1880), 
14 (4i. 1). 8 ; 49 U. J. (Mi. 646 ; 12 i., T. 562 ; 28 
W. n. 717, ('. A. 

Annotations : Expld. tic IlobliiMOu’H 'I’lade Mk. (1880), 2!) 

W. R. 31. Cousd. /iV llodson 'I'rado JVlk. (issi), 

S() L. 'r. IhS, a. Apld. MaikH A: 'J’ollefhoii’s Api)lM. 

(188.'')), ()'.i ]j. 3’. 2.51,11.; Ji( (’iiristiaiison’s 3’iade JMk. 

(188(;), 2 'l\ J., R. 317. Consd. Jtr J.vndon’s Tinde IVU. 

(1880), .32 Ch. I). 100. Apld. Jte Biegel'b I’r.ido iMk. 

(18S7), .)7 L. T. 217, Cousd. C’olonuui r. biiulh, /*V 

“Carvino ” Tradf' MK.. [ 1011 1 2 Ch. .'>72. Refd. .laincH v. 

Parry, AV .lames’ 'trade J\Ik. (ISNa), .').') L. J. (’h. 214. 

192. ~ L. had used from 1861, in 

respect of goods included iu class 12, a tradt* 
mark consisting of the Ju'ad of JMinerva, down to 
A including tlio slioulders, tlie liead bearing a 
helmet witJi ringh'ts lianging down beliind. In 
1884, being about to extend Ids busine.ss to 
class 12, lie applied to regisU'r for that, class the 
same liead with tlie word ” Athena ” under it. 
Tins application ivas opposed by B., wlio liad used 
from 1869 a cutler’s mark consisting of a head 
wit!) the word ” way ” under it. Tlie head had 
a sort of wig n])on it, with small curls behind. 


& included the neck A part of the shoulders. 
In 1884 B. registered tliis mark under the Act of 
1882 as an old cutler’s mark, but the design 
actually registered departed from the old mark 
which he used, the head on the register being an 
uncovered head with a few sparse hairs upon it, 
A taking in only a small portion of the neck A 
no part of the shoulders : — Held : the question 
whether a new mark is so like another as to be 
calculated to deceive is to be decided by con- 
sidering whether the new mark is so like the other 
that when both are fairly used one is likely to be 
mistaken for the other, regard being had to size, 
the material on which the mark is to be impressed, 
the elTeels of wear A tear, A other surrounding 
circum.stane(‘s ; L.’s mark was to be compared 
with the mark B. had put on the register, not 
with the mark which lie liad used ; A B., whoso 
evidence W'as directed to a conqiarison between 
L.’s mark A the mark wiiich B. bad used, which 
W'as much mor(‘ lik(* L.’s mark than B.’s registered 
mark was, had not made out that tip* now mark 
W’as calculated to deceive. — Be Lyndon’s Trade- 
mark (1886), 22 Vh. 1). 109; 55 L. J. Ch. 456; 
54 L. T. 405 ; 24 W. R. 402 ; 2 T. L. K. 256, 
C. A. 

A n not a I ion Refd. B< Lumhcrl’s Tiadc Mk. (18811), 01 

I ].. T. 138. 

193. “ - ~ -FT. B. A eu. applied to register, 

for goods in class 12, a trade mark consisting of 
a pig with till' letters U. B. A eo. imdeineath. 
The application w'as opposed by C. on tlie ground 
tlial the mark winm stamped on tlu* goods would 
so tieaily r(‘semF>Je C.’s registf'red maik of a dog, 

j with tlu‘ word ” Stanch ” undfU'iieadi, as to bt* 

I calculated to deceivcL fl. JL A co. took out a 
summons that the i’(*gi.stration be ju-oceeded 
with : — Held : the marlvs must be eoirqiared wdien 
fait’Iy .struct. A, wdieii so .stiuck, there was no 
ivsi'iublanee Ixdweim them which would lead to 
d(*ception. II. B. A co.’s mark must he registered. 
— Be ITatnes, Bat(’iielor A, Co.’s Tr.ade Mark 
(1888), 5 R. \\ C. 669. 

194. - - •! -Where' an ap])licatic)n for the 

registration of a trade mark is oi)))osed F)y the 
proprietor of an (‘arlif'r trade mark alreaely on 
the Kegister, on the ground that the nc'w mark 
has too great a re'semblanee to the old one, regard 
must b(‘ had to the way in which the new mark 
w ill be biiiiy usi‘d in tlie ordinary course of trade ; 
A if, wlien so used, tl)(‘ mai’k will be likely to 
produce dee(‘y)tion, registral it:>n wall b(i refused. 

An application by for the registration of a 
device of a eliarging bison, wliicli he us(*d witii 
many other details on wrapyiers on tins of mustani, 
b(*ing o])po.sed by Messis. C., the proprietors of 
a registered device of a ” bull's head,” which 
tliey used w’ith other details on wrappers on tins 
of mustard very similar to tliose used by F., A 
the general styh' A colouring of the wrappers A 
some of the details being in common use in the 
trade: — Held: U.’s mark, as it would be used, 
would be calcidated to deceive, A registration 
must be refused. — Be Farrow’s Applb’ATJON 
(1890), 62 L. T. 222 ; 6 T. L. R. 219. 

195. W. A CO. applied for 

registration of a trade mark for preserved goods 
in class 42. They were the registered owners of 
the word “ skipper ” for sardines in class 42, A 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (b). 

k. Likelihood of vii^Uike.^ — Don r. 
Burlky (1916), 22 C. L. ii. 130.— AUS. 

l. .] — The object of sect. 11 

of the Act rcHpcctliig: Trade Murks & 


ImluHtrial Dcbiffna, H. S. C., c. 63, as 
enacted la 04 & 00 Viet. e. :i0 (D.), Is 
to prevent the registration of a trade 
mark bearing such a resemblance to 
one already i^oglstorod as to irdsload 
the public, & to render It possible that 
goods bearing the trade mark pro- 


posed to be registered may bo sold as 
1 he goods of the owner of the registered 
trade mark. — Be Mici/niKRs & Db 
Kuyceu a Son (1898), 6 Exoh. C. R. 
83.— CAN. 

m. .] -In an application for 
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they had since 1903 sold their sardines under a ’ 
label containing not only the words “ Skipper 
Sardines ” or “ Skipper Brand,” but the head o£ 
a sailor with a pipe in his mouth taken from a 
photograph of which they owned the copyright. 
The mark they now sought to register consisted 
of this picture with the word ” sailor ” under- 
neath it. G. n. & CO. opposed the application. 
They had been since the year 1907 tlie registered 
owners of the word ” Skipper ” for all goods in 
class 42 other than sardines, thejr had since 
1894 sold tinned salmon under a registered label 
consisting of the picture of a seaman throwing a 
life-belt overboard with the words ” Skipper 
Salmon ” upon it. They were also the registered 
owners of the word ” Captain,” &. had sold tinned 
salmon under a registered label consisting of a 
picture of a seaman in oilskins & a pipe in his 
mouth with the words ” (’aptain Brand ” upon 
it. The opposition was based mainly on the 
ground that the pictui'o ju’oposod by appcts. to 
bo registered had become so associated in the 
public mind with the word ” Skipper ” in con- 
nection with the sardines sold by appets., they 
were in fact known as ” Skipper Sardines,” that 
the public woidd inevitably call goods sold with 
this picture upon them ” Skipper goods,” even 
though the word ‘‘ Sailor ” were printed upon or 
beneatli it, & that thereby deception confusion 
would be caused between the goods of appcts. 
Si of the ojiponents. The registrar refused the 
application: — Held: having regard to the fact 
that tlie mark was one calculated to distinguish 
appcts.’ goods from those of everybody else, & 
as a matter of fact the mark had become distinctive 
oT appcts.’ sardines <V: would be distinctive of 
a])pcts.’ goods if applied to other articles, no such 
confusion or (l(‘cei)tion was likely to ensue which 
would justify tin* cl. in refusing registration. — 
Rv Watson (Anovs) Si Go.’s Application (1911), 
2S 11. V. i\ 313. 

196. When marks seen separately.]— TOiere 

an apj)lica1ion to register a trade mark is opposed 
on the ground tliat it might lead to confusion 
with a trade mark already registei’ed, tlie question 
is not whdher there is a similarity between the 
two marks when placed side by sid(‘, hut whotlier, 
when a ])erson sees one mark a])art fi*om tlie otlier, 
he might take it for tliat other.- I\< Sandow 
Ltd.’s Application (1911), 30 L. T. 391 ; 31 

K. r. C. 190. 

1 nnotatiijv Apld. Ji( Ktrff rrodutlh Appla. (1022), .‘g) 

JL V. C. 

197. — By foreigners abroad.] — An apjdiea- 
tion was made by 0. F. G. K. to register a trade 
mark which consisted of the jiictorial representa- 
tion of priuiit iv e Eastern Dye Works. The owners 
of a trade mark already on the Register, which 
consisted of anotJier representation of jirimitivo 
Eastern Dye Works, opposed the registration of 
appet .’s mark on the ground that confusion would 
arise in the trade Si wit li tlie public. The Registrar 
decided in favour of the opponents : — Held : there 
was a probability of both marks becoming known 
in eastern trade by the same name, & the mark 
applied for was likely to lead tP confusion, 
Si the decision of t.he Registrar was right. — 
Re Chemische Faurtk Greisheim Elektron’s 
Application (1910), 27 R. P. C. 201. 

198. .j — Be SocifiT^ Anonyme 

Dttbonnet’b Application, No. 268, %)ost. 

199. — An application to register in 

class 43 for gin a trade mark consisting of n 


pictorial label, of which the prominent feature 
was the representation of a cat in a sitting posture 
got up as a puss in boots, was opposed by the 
registered proprietors of an old trade mark for 
gin, consisting of the device of a cat standing on 
a barrel, on the ground that under this trade' 
mark in the Eastern markets, where the opponents 
had acquired a great reputation, their goods had 
become known as ” Cat ” goods, & that the 
registration must cause confusion. Q’he device* 
of a cat per se had become puhlici juris in this 
country in connection with gin, Si appcts. dis- 
claimed any right to the exclusive use thereof : 
— Held : appcts.’ mark was not calculated to 
deceive, there being no resemblance between the' 
two marks, Si the mere possibility of confusion 
arising from the insnlTicient description of the 
opponents’ mark by ignorant people in foreign 
markets were not a gi’ound for refusing I'egistra- 
tion. — Boord & Son, Incorporated v. Baoots, 
IIUTTON Si Co., Ltd., [1916] 2 A. C. 382; 8r) 
L. J. Ch. 605 ; 115 L. T. 345 ; 32 T. L. R. 683 ; 
suh nom. Re Bagots, TTutton Si Co., Ltd.’k 
Application, 33 R. P. C. 357, TL L. 

Annotalions : — Apia. IvL British (\vc‘Jo U, IMotor 13 do Matni- 

ffloturers’ TradorH’ Union Ai)])lii. (1923), 40 IL P. C. 

22(>. Consd. Re Beddaway’H Appln., 11925] 1 Ch. (>93. 

200. Nature of goods.] — WTien comparing a 
trade mark tendered for registration wdth another 
mark already on the rogLster or assigned by the 
Cutlers’ (bnipany, SlielBeld, for the purpose of 
asceriaining whether the new mark so nearly 
resembles the old one as to be calculated to 
deceive, the ct. will Jiave regard to the nature 
of the goods, lo the nature Sa size of tlie maik, 
to the mode of allixing it to tin* goods, to the 
probable result in practice, Si to all the circum- 
stances of the case ; Si if, having regard to such 
circumst.ances, the n(‘W mark w’ould be likely to 
be mistaken for the old one, rogistraliim will be 
refused. 

R. applied for the registration of a new mark 
for cutlery Si metal goods included in classes 12 
Si 13, sueli trade mark represi'iiting a jiart of liis 
armorial hearings, \ consisting of a curv('d horn, 
woth a tw'ist in the middle. Si surmounted by two 
j'oses. The application w^as opposeil by the 
Cutlers’ Company of Sheiheld on 1h(‘ ground 
that the mark so nearly rosernbh'd a ShellieJd 
mark for similar articles assigned forty -live years 
piMwionsly to If., as to he calculated to deceive, 
ir.’s mark consisted of a curved horn, suspemh'd 
by a looped cord. The marks wore sullicdenth 
distinct w'hen inintcd in a large* size, but the Ct. 
of Appeal being of opinion that, in xiraetiee, when 
the two marks were stamped in a small size on 
small metal aiiicle A having i‘(‘gard jilso t-o tin* 
probability of blurring taking xilace in the i)rocess 
of stamping, the one mark would lx*. lik(‘ly to be 
mistaken for the other : — Held : regi.stration 
must be refused . — Re Ro.sing’s Api»lication 
( 1878), 54 L. J. Ch. 975, n., C. A. 

AmwiatUm : — Apld. Re Lyndou's I'rado Mk. (LSS(>), 32 

Ch. D. 109. 

201, .]— iiV Lyndon’s Trade-mark, No. 

192, 077 te. 

202, .] — Re Sandow, Ltd.’s Application, 

No. 190, a7iie. 

203, Size of mark.] — Rc Rosing’s Applica- 
tion, No. 200, anie. 

204, •]-Re Lyndon’s Trade-mark, No. 

192, ante. 


the reRisiration of a epcciflo trade suffloieut to caitso docepllon, roRlstra- j Perfect Fknob Oo., Ltd. (Qiie.) 

mark, where the resemblauoo to an tion Bhould be granted. — American (1919), 18 Exeh. C, R. 254 ; 41 

existing registered trade mark is not Sheet & Tm Piate Co. riTTsnimn I I). L. R. 731.— CAN. 
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Sect. 2. —Whal trade rnarkfi registrable: Sub-sect. 

S , B. {b) <t' (c) ^'. J 

205. Effect of wear & tear — Possibility of 
blurring .]- — lie Kosing’s Application, No. 200, 
aide. 

206. .] — lie I.yndon’s Trade-mabk, 

No. 192, ante. 

207. Mode of affixing mark to goods.] — Ee 

Rowing’s Application, No. 200, ante. 

208. Pending applications for registration.] — 

Tlie d. will under rule 11) direct a trade mark to 
1)0 registere'd, if satisfied of its dissimilarity to 
marks actually registered, without inquiring 
whether it bo distinguishable from other marks 
the subject of pending applications to register. — 
Ee Ducjdall’s Application (1880), 49 h. .T. Th. 
803 ; 28 W. R. 430. 

209. Possible use of colour .] — Ee Worthington 

Co.’s Tradio Mark, No. 191, ante. 

210. - - - .j — Y. A CO. ri'gistered a ti'ade mark 
for fermented liquors, consisting of three triangles, 
two placed on a third, the spac(‘ in the centre 
being blank. J. subsequently registered another 
mark for bottled bi'er, consisting of three triangles 
interlaced, the space in the centre containing a 
stag’s head : — Held : liaving regard to the use 
wliich the niark subsequently registered might 
be put to by being coloun'il, it was calculat(‘d to 
deceive, A so much of the mark as consisted of 
the triangular arrangenu'nt must be expunged 
from tlie Regis1(‘r . — Jte Rikgkt.’s Trade Mark 
(1887), 57 L. T. 247. 

211. Actual use of mark.]— In 1882 a new tiade 
mark for matches was regist(‘red on behalf of C. 
In Feb. 188J, an old trad(‘ nuirk for matches was 
registered by N. N.’s maik, as registered, con- 
tained pictures of prize medals. C.’s mark, as 
registered, Jjad two blanks, in which medals were 
inserted when tbe mai'k was u.s(al on mat-ches. 
Roth mai'ks containcsl much that was common 
to the trade. C.’s mark had the word “ medals ” 
at the top, A N.’s mark the woi'd “ Nitedals ” 
in a similar place. N. moved to rt'ctify the 
register by striking off (\’s mark: — Jlild : C.’s 
mark must b(‘ Jook(‘d at as used, A not simjdy 
as registc'red, A as used it was calculated to 
deceive, A must be exjiunged from the register. 
— Ee Christian SION ’s "Prade Mark (188(1), 2 
T. L. R. 317 ; 3 li. V. C. 51, (’. A. 

niKilaiion^ ; Apld. AV Farrow’s Ajij.ln, (18<)0), 0 T. L. IF 

IHI). Consd. (’olomaa r. .SuiRli, He “Car\uio” T'rado 

]\lk., 1 11)11 I '1 ( h. r)7‘J. Apld. Hi (Tispiirh Ajrplii. (ll)J7), 

;54 IF 1’. ('. DU). 

212. Course of trade.] --The Comptroller had 
refuH(‘d to register trade niark No. 53,722 in 
class 27 in lesjx'ct of lin(*n A hemp pi(*ce goods, 
on the ground that it too closely resembled three 
trade marks which had been already registered 
in the same class in ]87() A 1881. On summons 
to direct the Conqrt roller to proceed with regis- 
tration of the trade mark : — Held : (1) though it 
were a case in \\hich tin* similarity might not be 
such as to induce the ct. on that fact alone to 
grant an injunction, it was the duty of the (’omp- 
ti'oller to considei’, having regai-d to the course 
of trade whether tin* trade mark so nearly re- 
sembled the other as to be calculated to deceive 
A he would be right in saying “ that this mark 
so nearly resembles the other that 1 will not 
(uicouragi' litigation by allowing a rc'gistrjition 
which would lead to litigation” ; (2) tins trade 
mark was likely to mislead ])ersonB wishing to 
buy linen slam])(al with one of the earlier trade 
marks.— Re Siuoer ( 1 887), 55 I.. T. 880 ; 3 T. L. R. 
270 ; 4 R. P. C. 521. 

Jmiotatw7i to (I) Apld. Wheatley Akcroyd’s 

AppIuH. (IILJO), .‘{7 IF P. C. ]:)7. 


213. Likelihood of litigation.]— The object of the 
Acts which regulate the registration of trade 
marks is to prevent future litigation. 

Registration ought, therefore, to be refused to 
new trade marks wluch, by reason of their simi- 
larity to marks already on the register, are likely, 
if registered A used, to lead to litigation . — Rc 
Marks A Tellefsen’s Application (1885), 03 
L. T. 234, n. 

214. Totality of marks.] — F. P., Ltd., applied to 
register the word “ Egall,” w’hich they had used 
as a trade mark for five years, in Part B. of the 
register in class 42 in respect of dried eggs. Tin* 
application w^as oppost‘d by IT. A co. on the grounds 
{inter alia)^ that, they were the i)roprietors of a 
trade mark ” Fgrol ” registered in class 42 in 
respect of custard powders, blanc mange powalers, 
baking powders A egg powders, A that the word 
” Fgall ” was not distim'tive A was not a regis- 
trable trade mark. Apj)cts. alleged that dric^d 
eggs were not the same description of goods as 
the opponcuits’ goods. The R(‘gistrar refused the 
ay)plication, A a73j)cts. a])pealed to th(' ct. : — 
Jleld : (1 ) in ax)plication for registration in Pait B. 
of th(‘ register the Registrar had no such genei'al 
discretion to refuse a mark which satisfied the 
requirements of ’Prad)' Marks Act, R)19 (c. 79), 
s. 2, as he had in r(‘gard to applications to register 
in Part A. but that th(* R(‘gistrar’s discretion wfts 
not excluded in considering wiiether an ai^jilica- 
tion was inconsistent with 4’rade Marks Act-, 
1905 (c. 15), s. 19 ; in such a])p]ication th(‘ on\ts 
of showing tliat the mark ap])lied for, if registrable, 
W’as oth<*rwds(' objectionable lay on an op])onent ; 

(2) user was a mat.ei'ial consideration in deter- 
mining whether a mark was ca])able of distinguish- 
ing th(‘ goods of an a])})ct. within the meaning of 
3’rade Marks Act, 1919 (c. 79), s. 2 ; th(‘ word 
“ Fgall ” was not inca])able of distinguishing 
a]>pcts.’ goods ; ax)pcts.’ A the o])ponents’ goods 
were goods of the sanu^ d(‘scri])tion ; the same 
considerations as to xirobability of confusion that 
axuilit'd in ax>jilication for registration in Ihirt A. 
ai)Xili<‘d in a])])lications for registration in Part B. ; 

(3) in cases of all(‘g(‘d confusion the interests of 

the ])ublic w<u*e a more important consideration 
than the relative* rights ol the xiarties ; A (4) the 
first syllabh' ” Eg ” could not ))e disi'egarded 
because it had sonn* relation to tlie nature of th(* 
goods, but in all such cas(*s the totality of the two 
marks must be consid(‘r(Ml ; ” Fgall ” w'as so 

similar to ” Egrol ” as to make contusion likely 
A th(‘ ai)i)eal must bt* dismissed . — Ee Egg J*ro- 
DUCTS, Ltd. ’8 Ai’PETCATTON (1922), 39 R. P. (’. 155. 
Annotation : —Js to (1) Refd. H( D.ivis’ Trade MkH., Davi'i 

r. Siiasex lUibber U«)., [lf)‘27] 2 (’ti. .'U'). 

215. Interests ol public.] — In 1915 the Havana 
OomiiK^rcial co., a cori>n. carrying on business 
as cigar manufacturers in New A^ork A Havana, 
api)lied to register in class 45 a trade mark of 
which the word ” Cubanola ” was an imxioi’tant 
feature. The ajix^lication was oi)i4osed by Cxcorge 
Wilks, Ltd., cigar merchants, who had for the 
past fourteen years used tin* word ” (.ubanola ” 
in connection w'ith cigars of British manufacture 
sold by them under the fictitious firm name of 
” de Lorenzo y Oa ” ; the x^ilmupal ground of 
opx)osition was that the registration w'ould cause 
confusion in the trade A to the iiublic. ’Hie 
Registrar of Trade Marks decided that, although 
the opponents’ use of the word ” (hiba nola ” 
had been imxiroi)ei*, he was bound to take notice 
of it, A ho refused the axiplication. From this 
decision axiiicts. appealed to the ct. It was 
admitted by a director of the opponent co. that 
their sales of “ Cubanola ” cigars had never been 
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more than 200 boxes iuinuin : — Held : though, 
in tlic circumstances, tlie opponents, as claimants 
to a mark, liad no merits whatever, the matter 
did not depend solely upon their ownership of 
the mark k> the ap])lioation had to be considered 
from the jioint of view of the public, & there being 
a possibility of confusion in the mind of the public, 
if the ai^plication were acceded to, the Itegistrar’s 
discretion ought not t<o b<‘ interfered with. — Re 
TTAVANA (^OM MERCIAN (lo.’S APPLf CATION (1916), 
:i3 11. P. V. 399. 

216. .] — Re Kog Products, Ltd.’s Appli- 

cation, No. 214, ante. 

217. Change of manufacture — Same persons 
under different name.] - Re IIotpoint Electric 
Heating (Y).'s Application, No. 62, ante. 

(c) Particular distances. 
i. Marla'S held Similar. 

218. Picture of house described as “ Gegenuber 

dem Elogius Platz — Picture of house described 
as “ Gegenuber dem Jullchs Platz. — F. had long 
used A was th(' registered iiroprietor of three 
trade marks foi* Eau de Cologne, consisting of 
{a) a label with his signature & a sc^al in the 
corner. A: used for pasting on the side of the 
bottle ; (6) a circular stamp on a strip of paper, 
used for passing on the cork & do\\ n the neck 
of tlie bottle ; (c) a label containing a picture 

of F.’s business iiD'mises, Gegenuber don Julichs 
Platz,"' Cologne, with medals k letterpress, k used 
for pasting on bo\(‘s in which bottles were i)acked. 
13., also a manufacturer of Eau de Cologne, applied 
foT‘ registi'ation in liis name of tliree marks simi- 
larly composed tk to bo respectively used in the 
same manner. On motion by F. under Trade 
Marks llegistralion Act, ISTo (c. 91), s. 6, for an 
injunction to resti'ain 13. from proceeding with 
liis a])])lication : —Held: (1) the marks were so 
nearly resembling F.’s marks as to be calculated 
to decOve, k the fact that the picture of the hous<‘ 
on B.’s label described as “ Gegcndber dem Elogius 
Plaiz," Cologne, was said to be a corr(“ct view of 
tlie house in a street leading out of the Elogius 
Platz, did not prev<‘nt P.’s label being a colour- 
able imitation of F.’s r('gistered label, having 
rt‘ga,rd to the similarity in the letti'rpress k the 
])osilion of the medals ; (2) tlie allegation by 13. 
tliat he had us<*d his marks for several years 
without int eiference did not, pritnd Jacie, entitle 
him to regist i-ation, since it was not proved tliat 
the original jirojirietor was aware of such user. — 
Re Farina (No. 2) (1879), 27 W. Li. 456. 

219. Sheep suspended by band with words 
“ Golden Fleece Rum ” — Sheep suspended by band 
with words “ Golden Fleece.”] — Re Australian 
Wine Importers, Ltd., No. 182, ante. 

220. Design Including words “Parchment Bank ” 
-"“Plrle’s Parchment Bank.”] — Application was 
made for registration of a trade mark consisting 
of the design of a heart in combination with a 
number of words including “ l^archment Bank,” 
tlu whole inclosed in a rectangular line, there 
being on the register a trade mark for the same 
class of goods consisting of the words “ I’iric’s 
Parchment Bank.” The ai)plication was rejected 
on the ground of resemblance calculated to 
deceive. — Re Goodall’8 Trade-Mark (1889), 42 
CL. 1). 566 ; 38 W. R. 189. 

Annofation : — Refd. Re Wrifflit. Cros^ley’H Applu. & Royal 

Baklutf PowUor Co. of New York, [I'JUOJ 2 Ch. 218. 

221. “Fruit Salt”— “Dunn’s Fruit Salt Baking 
Powder.”] — Eno v. Dunn, No. 180, ante. 

222. Lion rampant in oval bearing name of 
trader — Lion rampant.] — M. applied to register a 
mark consisting of a lion rampant carrying a 


sheaf with the words fortis et hos}>italw ” above, 
k surrounded altogidher by an oval bearing the 
inscription, “ J. J. Muiphy k Co., Ltd., Cork.” 
The Comptroller refused to register this mark on 
the ground of its resemblance to a mark regi.s- 
tered by G. in the same (‘lass, without G.’s con- 
sent, which was refused. M. appealed to the 
Board of Trade, who referred tlie matter to the 
ct., k directed them to serve G. with a notice of 
motion, which was done, k G. appeared to resist 
an Order for rcgi.stration : — Held : it was 
important to see what w^as tlie essential pai't of 
the iiroposod mark, especially having riigard to 
Patent, Designs k Trade Marks Act, 1883 (c. 57), 
wdiich permitted of alt(‘rations to be made in non- 
e.ssential parts ; the lion rampant was an essential 
part of M.’s mark, k so closely resembled the 
lion rampant of G. as to be calculated to deceive ; 
neither the oval, which was common to the trade, 
nor the inscription, “ J. .1. Murphy k Co., Ltd., 
Cork,” which was not printed or impi’essed in any 
di.stinctive or particular mamier, w'as an e.ssential 
parti(Rilar, k although M.’s mark, as a whole, 
differed in appearance from G.’s, k M. otfered an 
undertaking always to use the label as it then 
stood, the apydieation being for a new mark, 
must be refuse(l with costs . — Re Murphy’s 3’rade 
Mark (1890), 7 Li. P. C. 163. 

223. Large red diamond with small diamond 
Inset — Red diamond.] — T. A Sons applied to 
register, for rum, a trade mark consisting of a 
diamond with a smaller diamond suj)i'ri>osed k 
other matter, the outer diamond l)(*ing, in use, 
(‘oloured r(‘d. T'liis was opposed by 13., Jl., k 
G., as owners of a diamond tj’ad(‘ mark registered 
for b(‘er, k used in red, on the ground tliaf- the 
trade mark applied for would cause conliision k 
d(‘ceive the trade k th(‘ public into believing that 
appiTs.’ goods marked with tlieir mark were 
goods emanating from or some way connected 
with the opponents. The apyilieation was I’efused, 
k ajipcts. appealed, A th(‘ a])j)eal was referred to 
th(‘ et. : — Held : wlwther beer A rum are or are 
not the same d(‘scriy)tion of goods, still, even if 
they are not, there was such a probability of 
deceyition that the et. ought not to say that the 
mark must be registei'ed, A the ajijx'al was dis- 
mi.ssed with costs . — Re Turney A Son’s Trade 
Mark No. 101, 776 (1893), 10 T. L. Li. 175; 11 
K. P. C. 37. 

Annotation ; — Apld. R( (Jiitlii Pcrcliii (fv' India Jiubbei Co. 

of Toronto’s Aiiplns., [ISM)!)] 2 (’b. 10. 

224. “ Ancross ” — “Anchor.”] — Re Tuewlis 
A Blakey’s ’I’rade Mark, Re IIikuies A Young’s 
4'rade Mark, No. 366, jwsl . 

225. Star — Red star.]— /tc Societi^ Anonyme 
DE9 Verreries DE l’I^’/poile Trade Mark, No. 
462, post. 

226. Device containing fighting cock— Different 
device containing fighting cock.] — C. applied to 
register a trade mark for wliisky in class 43. 
The Conij)trolIer refused registration on account 
of another trade mark registered by 13. for wJiisky 
in 1883. Both murks contained tin* device of a 
fighting cock but in most otIi<‘r D'spects were 
dissimilar. G. appealed from tlui Comptroller’s 
decision, A gave notic(‘ of a motion that the 
registration be proceeded with, which was served 
upon the Comptroller A also upon B. It appeared 
from the evidence filed on the motion that C.’s 
trade mark had been in use, with a slight varia- 
tion, for about eleven years, A that B.’s trade 
mark had been in use since the early part of 
1883 : — Held : the Comptroller was right in re- 
fusing registration, as the mark apxilied for was 
calculated to deceive an unwary purchaser, A the 



166 Tkade Marks, Trade Names and Designs. 


Sect. 2. — WJiat trade marks registrable: Sub-sect. 

8, B. (c) i.] 

motion was refused, with costs . — Re Currte & 
Co.’s Apn>i(’ATroN (1898), 13 It. P. C. 081. 

227. Golden fan— Foreign words meaning 
“ Golden Fan Brand.*’ |— Tie Dewhurst (John) & 
Sons, I/pd.’s Trade Mark, No. 188, ante. 

228. “ Kodak Cycles” — “Kodak” photo- 
graphic materials.] — The E. Co. invented, & had 
for some years used, the word “Kodak ” in con- 
nection witli their goods, <fc especially for cameras ; 
& the word occurred in all their registered trade 
marks. The co. had made a speciality of cameras 
suitable for bicyclists, A- the appliances for fixing 
the same to bicycles, had largely advertised 
“ Bicycle Kodaks.” They held all the shares in 
a limited co. called the Kodak Co., Ltd., which, 
however, had not comrru'need business. In Aug. 
1897, the J. G. Co. applied for Ac obtained regis- 
tration of the word “ Jiodak ” as a trade mark 
in class 22, in which the E. Co. had no registered 
trade mark, for bicycles A other vehicles included 
in that class; &. in Oct. 1897, the Kodak Cycl<‘ 
Co., Ltd., was regist(‘red, with a nominal capital 
of £100, <fe this CO. A the .1. G. Co. cnnnncncod to 
advertise “Kodak Cy( h's.” The E. Co. & the 
Kodak Co., Ltd., ('omiiKmct'd an action against 
the J. G. Co. A tlie Kodak Cycl(‘ Co., Ltd., to 
restrain deft. cos. (a) trom cairying on business 
under the name Kodak Cycle ('o.. Ltd.; (b) fiom 
passing off their goods as the goods of pitfs. ; 
(r) from infringing the trade marks of the hi. Co. 
They moved for an interlocutory injunction, A 
also moved to exjiunge the T'(‘gistration of 
“Kodak” by tli(' J. G. Co.: — Held: the word 
“Kodak” had become identilied with the E. ('<►. 
A with then* goods ; the evidence sliowed a close* 
connection between tlie bicycle A photographic 
trades ; registralRm had been obtained by an 
untrue statemc'nt to the Registrar; defts. were 
trying to g(‘t the benefit of the reputation of the 
E. Co,, A the trade mark must bi* expunged as 
being calculated to deci'ive ; also pitfs. w<Te 
entitled to an injunction to restiain d(*lls. from 
trading under the* name Kodak Cycle Co., Ltd., A 
from sidling their goods as “ Jvodak.” — Eastman 
Photographic Materials Co., Ltd. v. John 
Griffiths Cycle Corpn., Ltd. A Kodak Cycle 
Co., Ltd., Re Trade Mark No. 207, 00(1 (1898), 
15 R. P. (\ 105. 

^In notations : Consd. («uliiini.ion8 r. Fon.scctj A. Vas(f»n- 

(-dlos (1021), ;}S [{. P. (. Reid. Kod.ik r. London 

Steioosoopic A Idiot j))?nudd( ('o., Kodak v. Houghton, 

Hi Kodak's Tiudo MKh. (laoll), 19 T. L. R. 297 ; Wnr- 

vlok Tvio ('o. r. Now Motor A: Gciicral Hubbor Co., 11910J 

1 Ch. 2tb. 

229. Half apple with word “ Pomril ” — Apple 
with words “ Apple Brand.”] — Ri'sp. had for many 
years been the registered jjroprietors of a trade 
mark for cider, consisting of a circular label 
having in tin* centrt* tlu* representation of an apple, 
with the words “ Apple Brand ” at the top. 
They had also registered the words “ Apple 
Brand ” alone. Their cider was known in the 
trade as “ Apple Brand.” Applts. were the 
registered projirietors of a trade mark for cider 
consisting of the word “Pomril” alone. They 
applied to register in rc'spect of cider a trade mark 
consisting of the representation of half an apple 
showing the pips, A having certain words A 
letters printt'd across it, including the word 
“ Pomril.” The Comptroller refused to register 
it without resps. consent, on the ground that it 
had such resemblance to the resps.’ registered 
mark as to be calculated to deceive, within 
Patents, Designs A Ti*ade Marks Act, 1883 (c. 67), 
s. 72 (2) ; — Held: the Comptroller had exercised 


a right discretion. — Re Pomril, Ltd.’s Appli- 
cation (1901), 17 T. L. R. 279 ; 18 R. P. C. 18L 

230. “Jock Scott ”—“ Scotch Jock.”J~A co. 

sought to register two marks as trade marks in 
class 43, both having tlie device of a salmon fly, 
one of them having the words “ Salmon Fly 
Brand ” A the other having also the words “ Jock 
Scott Salmon Fly.” The Comptroller refused to 
register the marks on the ground of similarity to 
a mark consisting of the words “ Scotch Jock ” 
A also on the ground that other marks of a similar 
nature had already been refused. Apxjcts, ap- 
jiealed, A the ajipeal was referred to the ct. At 
the hearing the owners of the “ Scotch Jock ” 
mark opposed, A there was evidence of use since 
1890 of one of the marks of which registration had 
|)reviously been refused. ApiJcts. had made no 
inquiries as to those marks, although invited to 
do so by the Comptrollf‘r : — Held : the use of the 
words “ Jock Scott ” would be calculated to 
deceive, A as to the other mark that the Comp- 
troller had exercised his discretion ^ 

it ought not to be ()verrul(‘d. — Re BooTif’s Dis- 
tillery Co., Ltd.’s Applications (1903), 

11. P. C. 18; sub nom. Re Appjaoations 249,740, 
A 249,747, 48 Sol. .To. 15. 

231. “Tablones ” -“ Tabloids.”] -In 190.5 the 
Capsuloid Co. a})plied for the registration of the 
words “ Tablones, tiiey remove the C’ause ” as 
a trade mark in class .3, in respect of a medicated 
I)rei)aration for human use, the right to the exclu- 
sive use of the words, other than Tablones being 
disclaimed. Since 1903, appets. had sold a X)ro- 
prietary modiciiK*, namely a cure* of indigestion, 
under the name Tablones. The (Comptroller 
refused to register the mark on account of its 
likeness to the registei*(*d trade mark of B. W. A 
Co. consisting of or containing the word “ ’rabloid 
or Tabloids,” registc'cc'd in r(‘spect of all goods 
in class 3. Ap])cts. apjx'aled A tJie api)eal was 
referred to the ct., B. W. A Co. being served witli 
notice. Ajiiflis. relied on the distinction between 
tlie goods, alleging that when buying tabloids 
the name of the drug required was uocessarily 
added, A appellants appealed direct to the jiublic, 
whereas respondents app(*aled to the medical pro- 
fession A their goods were ordered through 
chemists. Kesiis. called chemists to give evi- 
dence tliat the public often asked for tabloids for 
indigestion, or headache or other complaints: ™ 
Held: it was proved that the vord “tablones” 
was calculated to deceive within the meaning of 
s(*ct. 72, sub-sect. 2, Patents, Designs A Trade 
Marks Acts, 1883 to 1888.— Re (Capsuloid Co., 
Ltd.’S Application (1900), 23 R. P. C. 782. 

232. “ Motrlclne ”— “ Motorlne.”]— In 1901 the 
opiionents registered the word “ motorine ” as a 
trade mark for lubricating oil, with a disclaim (*r 
of the right to the exclusive use of the word 
“ motor.” Sinc(* registration they had sold large 
(jjuantities of a lubricating oil suitable for, but not 
confined to, motors under that name. In 1900 
appets. apidied to register the word “ rnotricine ” 
as a trade mark for a siiirit for motive power 
purposes derived from iieti*oleum. The opponents 
opposed the application, A the registrar refused 
to register the mark. On an application by 
api)cts, that tlic registrar might be directed to 
Xiroceed with the registration of their mark, A 
that the opponents’ mark might be expunged 
from the register : — Held: (1) under Trade Marks 
Act, 1905 (c. 16), s. 11, the onus of showing that 
the proiiosed trade mark was not calculated to 
deceive rested on appets. ; they had failed to 
discharge that onus ; that being so the ct. would 
decline to exercise its discretion under Trade Marks 
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Act, 1905 (c. 15), s. 21, of allowing conditional 
registration ; & the application to register must 
therefore be refused; (2) the word “ motorine ” 
had “ no direct reference to the character or 
quality of the goods,” <te was therefore a good 
trade mark under Trade Marks Act, 1905 (c. 15), 
s. 9 (4), & the application to ex])unge it from the 
register must consequently be refused. — lie 
CoMPAGNIE INDUSTHIELLE DEK PlVlROLES* APPLI- 
CATION, lie Price’s Patent Candle Co.’s Trade 
IMark, [1907] 2 Oh. 425 ; 76 L . J. Ch. 646 ; 97 
L, T. 235 ; 23 T. L. R. 672. 

Annotdfinn'y : — As lo (] ) Re£d. liakcr’s l^r Aerated 

lircad Co.’h Apidii., |li)08J 2 Ch. 80 ; AV UhitvU'h Appln.. 
[1010] 1 C’h. 4:i0 ; /.V McDouoirH Ajudii. (1020). 43 

K. 1\ C. 313. (hncrtiUu, Refd. /iV Culta Percha A: India 
lUibber Co. of Toronto ’h Appln^., [1000] 2 Cb. 10. 

233. “ Aqua-Repela ** — “Repellus.”] — An appli- 
cation to register a trade mark for rainproof 
coats consisting of a label containing {^nter aha) 
the word ” Aqua-Rexiela,” was opposed by tiie 
owners of two trade marks for similar artich‘S 
which weiv already on the I'Ogister & contained 
{inter alia) tlie word “ Reijellus.” The Registrar 
refused the api^lication : — Held : the words 
” Aqua-Repela ” as part of a trade mark would 
be likely to lead to confusion, having regard to 
the fact that the word ” Rejiellus ” was already 
on the register as an ess(*ntial particular of two 
trade marks in respect of the same class of goods. 

■ — Re Wilks’ (trading as Wilks Rrothehs) 
Application (1911), 29 R. P. C. 21. 

Aenotdtum Refd. Ri Ijondon Lnl)ricants (1920), Ltd.’b 
Appln. (1925). 42 6. 1». C. 20 1. 

234. “Stateroom*’ — “State Express.”] — The 
tJ. Iv. 'T. Co. applied to register lh<‘ word ” State- 
room ” in respect of manufactured tobacco. The 
application was oppo.s<‘d by tlie A. T. Co. on tlie 
ground that it would lead to confusion with their 
trade mark ” State Express ” which was registered 
in respect of the same class of goods. 'J’he Comp- 
troll er-Cen(U’a I held th(*re was no reasonabItJ pro- 
bability of confusion or d(‘ception & alk)'W’(‘d the 
mark to procec^d to r<‘gistration. Opjxment.s 
appealed, ^ by leave, adduced further cvid<‘nce 
showing that in practice the expre.ssion “ Slate 
Express ” was abbnwiated to ” Stat(“ ” & also 
sometimes ” States.” Appets. also fikal evidence 
denying the alli‘ged praclic(‘ : — Held : appets. 
had not discharged the omis on them of sliowing 
that th(» prox->oscd mark was free from all danger 
of leading to confusion or decei^tion &- on that 
ground l<*ave to {)rocecd witli the r(‘gi.st ration 
ought to have been refused. — Re United Kingdom 
Tobacco Co., Ltd.’s Application (1912), 29 
R. P. C. 489. 

Aimotatinn Refd. R( London Lubricants (1920), Jdd.’s 
Appln. (192.)). 42 U. P. C. 204. 

235. “Schicht” — “Sunlight.”] — Appets., 
Austrian soa^j manufacturers, applied to register 
the German word “ Schieht ” as a trade mark. 
The owners of certain trade marks, which con- 
sisted of the word ” Sunliglit ” used in connection 
with soap, opposed the application : — Held : the 
application must be refused as the word “ Schiciit ” 
stamped on soap would be calculated to deceive 
persons into taking soap so labelled as k, for 
)Sunlight soap. — Re Schiciit (Georg) Act.’s Appli- 
cations (1912), 28 T. L. R. 375. 

236. “ Victor ” — “ Victory.”] — Re Massachu- 
setts Saw Works’ Application, No. 288, poet. 

237. “ Harvino ” — “ Vino.”] — A{)pUcations 
were made to register the words “ Vyno ” & 
” Vino ” as trade marks in class 42 in respect of 
toffee. The applications were opposed on the 
grounds that the marks applied for so nearly 
resembled the opponent’s trade mark “ Harvino ’ ’ 


registered in class 42 in respect of confectionery, 
& used for toffee, as to be calculat/cd to deceive, 
& that the words did not satisfy tin* requireini'iits 
of Trade Marks Act, 1905 (c, 15), s. 9. Tlu* 
Registrar allowed the aiiplications, k the opjjonent 
appealed to the ct. The second of tlie said objec- 
tions was not pressed before the Registrar k was 
not argued before the ct. : — Held : tiie marks 
applied for so nearly r(‘sembled the oxixionent’s 
trade mark as to be calculated to lead to con- 
fusion, k the ajipeal must be allowed. — Re 
Wheatley Akeroyd k (Jo., Ltd.’s Ai^puca- 
TioNs (1920), .37 R. P. C. 137. 

238. “ Vyno.”j — Re Wheatley Akeroyd 

k Go., Ltd.’s Applications, No. 237, ayde. 

239. “ Zykol ” - “ Zee-Kol.”J — An application 
was made in May, 1919, for registration of the 
word “ Zykol ” in ordinary tyi)e as a ti'ade mark 
in class 2 in resi)ect of chemical substances used 
for agricultural, horticultural, veterinary cS: 
sanitary pui'i^oses. 'I’ho application was op^iosed 
by the proprietor of a trade mark ” Ze('-kol ” 
registered in class 3 in respect of medicines foi* 
human us(‘. Tlie o})ponent in Aug. 1919, api)lied 
for registration of ” Zee-kol ” in class 2. Tiie 
opporumt allcg(‘d that largo quantities of tli(‘ir 
pills k their ointni(*nt k soap each having anti- 
septic properties, had been sold to tie* public, 
that tludr goods were used fur animals as well 
as human bcungs sufha'ing from wounds for anti- 
sef)tic puiposes, k that there was possibility of 
deception k confusion. Apyjcts. offer'd to limit 
their application to fluid disinfectants for steri- 
lising purposes. The Rt'gisfrai* of Trad«* Marks, 
whilst holding tliat ” Z>k()l ” k ” Z(H^-kol ” wc*re 
too near, if used for tli(‘ same description of goods, 
held tliat there would h(‘ no jirobability of the 
goods coming into competition «fc that the goods 
were not goods of the same d(>srrix'>tion, k that 
tlie application might i>roce(‘d for fluid disin- 
fectants for sterilising purposes in class 2 for use 
by surgeons k nursi's. The oiipunent appealed 
to the ct. k fiu*ther ('vidence was adduced : — 
Tfeld : it was established that apfict.’s iirejiaration 
was intended for, k largely used by, th<* public 
in general ; their disinh'ctant was of the same 
descrijition of goods as the julls, ointment k soap 
witli which tlie opponent’s trade mark had been 
u.sed, both being medicines for human use to 
alleviate similar diseases, k there was such 
similarity between the names ” Zc^e-kol ” k 
” Zykol ” tliat risk of mistake was inevitable, k 
the application ought/ not to proceed. — Re HitoWN 
(J.) k (Jo., Ltd.’s Application (1920), 38 R. P. C. 
15. 

240. “ Egall ” — “ Egrol.”] — Re Egg Products 
Ltd.’s Application, No. 211, ante. 

241. “ Germocea ” — “ Germolene ” & 

“ Homocea.”] — A co. ajiiflii^d to n^gister tlio 
word “ Germocea ” as a trade* mark in cla.ss 3 
in respect of goods corufirising amongst otJiers 
a skin ointment prejiared by them, k also in 
cla.ss 48 in respect of certain iierfumery prepara- 
tions. I’lie proprietors of the registered trade 
mark “ Germolene,” which was registered k used 
for skin ointment, opposed the r(‘gistration on 
the ground that confusion k deception might 
thereby be caused. In support of the op])osition 
a declaration was made on behalf of the owners 
of the registered trade mark ” Homocea,” another 
skin ointment, who were too late to opipose 
formally. 7’hc Registrar, while not prepared to 
hold that appet.’s mark so nearly resembh'd 
“ Germolene ” as to cause confusion or to be 
calculated to deceive, refused to proceed, on the 
ground that the presence of ” Homocea ” on the 
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Register was a factor which introduced a risk of 
confusion sufficient to justify his refusal : — Held : 
the Registrar’s decision was justified, & the 
appeal must bo dismissed. — Re Taylor’s Drug 
Co.’s Application, [1923] 2 Ch. 174; 92 L. J. 
Ch. 550 ; 129 L. T. 84; 07 Sol. Jo. 570; 40 
R. r. C. 193. 

242. “ Galaxy ** — “ Glaxo.’*] — ^An application 
was made to register a maik consisting of the 
word “ Galaxy ” with the words “ The Milky 
H'ay ” appearing in an enclosure frirmed by lines 
springing out of the tail of tlie “ y ” in “ Galaxy,” 
the whole being enclosed in a cireL*, in class 42 
in respect of substances used for food or as ingre- 
dients for food but not including toffee or goods 
of the like kind. The application was opposed 
on the ground that the mark applied for consisted 
essentially of the word ” Galaxy,” that it so 
nearly resembled the opponents’ mark “ Glaxo,” 
registered in class 42, as to be calculated to deceive. 
The opponents used this mark ” Glaxo ” in con- 
nection with a milk food for children, which bad 
been extensively sold &: advertised &; which had 
a very wide reputation. There had been no user 
of the mai'k applied for. The Registrar allowed 
appct.’s mark to proceed, but limited the specifi- 
cation of goods by the addition of the words : 

“ & not including dried, desiccated, & malted 
milk, condensed milk, & any milk food or milk 
production for children, invalids or other people ” : 
— Held : the pt*edominant & essential feature of 
the mark applied for was the word “ Galaxy ” ; 
the principles laid down in the Pianotist Co.'s 
Application^ No. 257, post, applied where one of 
the marks, though not strictly a word mark, 
contained a word as its xiredominant feature ; 
the evidence showed likelihood of, & actual cases 
of, confusion ; appct.’s mark, considered as a 
Avhole, so nearly resembled the opponent’s mark 
as to be likely to lead to confusion if used in 
connection willi the same descriiition of goods ; 

the words of limitation imposed by the Registrar 
were not too wide. — Re Smith’s Addlication 
(1922), 40 R. P. C. 77. 

243. Picture of ship — One of four paneis depict- 
ing ship.] ' William Henry Huxley, trading as 
lluxl(*y A ('o., appli(‘d to i(‘gister as a trade mark 
for illuminating, (‘tc., oils A greases a new label 
consisting of foui* pictorial panels intcnd(‘d to 
1 ‘epreseni t/he history of oil from the well to the 
eonsumei*. One ]ian(*I dt'pieted a ship. The 
application was opposed by 1 ’rices’ Patent C’andle 
(’o., Ltd. & Prices’ (V)., Ltd., vho were tlie regis- 
tered owners of numerous trade marks consisting 
of a pieturt* of a sliij) A also of a trade mark con- 
sisting of tlie words “ Ship Brand,” A whose goods 
wen' alleged to be known undcT the title ” Ship 
Brand,” on the ground {itiicr alia) that the mark 
applii'd for had sucli a resemblance to tlie 
opponents’ trade mark as to he calculated to 
deceive. The application was refused. Appct. 
appealed to tlie ct. : — Held: on the evidence, 
the opponents’ goods had become known as 
” Ship Brand ” goods ; the picture of a ship in 
appct.’s proposed trade mark, if it stood alone, 
would undoubtedly lead to confusion in relation 
to one of the registered trade mai'ks of the oppo- 
nents representing a battleship ; the fact that 
this jiarticular mark of tlie opponents might not 
liaye b(‘eu much used made no difference, inasmuch 
as it was on the Register A the opponents wore 
entitled to use it ; the four pictures in the pro- 
posed trade mark were not combined in such a 
way as to take from the picture of the ship its own 


individual significance &, that being so, there 
I was a probability of confusion ; & the appeal 
to the ear made by the proposed trade mark as 
well as the appeal to the eye was fatal to the 
application.— Huxley’s (trading as Huxley 
& Co.) Application (1924), 41 R. P. 0. 423. 
Annotation Re McDoweirs Appln. (1926), 43 

It. V. C. 313. 

244. Noble & word “ Sterling ’’—Pound In shield 
with word “ Sterling.”]— Re Connor’s Applica- 
tion, No. 166, ante. 

245. ” Frela ” — “Fry.”] — A Norwegian co. 

applied for the registration of the word ” Freia,” 
which formed part of their name, in script form as 
a trade mark in class 42 for goods including choco- 
late. There was no evidence of user in this 
country by appets. The application was opposed 
by J. S. Ltd. on the ground that the mark 
applied for bore such resemblance both in appear- 
ance A pronunciation to their mark ” Fry,” which 
had been registered in 1886 A which was widely 
Imown in connection with chocolate, as to lead 
to confusion. The application was refused A 
the applicants appealed to the ct. : — Held : the 
two marks would not convoy the same impression 
to the eye, but that, in view of the probability 
of ” Freia ” being pronounced as if it were spelt 
“ F-r-y-e-r ” A of the two words being used in 
the possessive case, the words would sound the 
same to the ordinary purcliasers, A the appeal 
should be dismissed with costs. — Re Aict. Freia 
ClIOCOLADE FABRIK’tf APPLICATION (1924), 41 

R. R. G. 053. 

246. ” Permanol ” — ” Permanon.”] — Re Heap 
(S.) A Son, Ltd.’s Applications (1925), 43 
R. P. G. 137. 

247. ” Nujol ” -- ” Nuvola.”] — An application 
was made for registration of a trade mark, con- 
sisting of the word “ Nuvola,” in class 3, in respect 
of a medicated food for human use, A in class 42, 
in respi'ct of a preparation of fruits A oil for use 
as food. The application was opposed by the 
owners of a trade mark, consisting of the word 
” Nujol,” registered in class 3, in respect of medi- 
cinal A curative preparations for human use. 
Appct. carried on business under the name of 
” The Health Gentro ” A sold food stuffs A natural 
remedies, including tlie fruit prejia ration to whioli 
ji(‘ proposed to apply th<* trade mark. The 
opponents liad used their trade mark in connection 
witJi refined paraffin oil for use as a remedy for 
constipation. Tfiey liad sold theh preparation 
in large quantities, A they alh'ged that ” Nuvola,” 
used in respect of appct.’s preparation, was calcu- 
lated to dcci'ive. They alleged also that the name 
” Nuvola ” had been adopted fraudulently. Appct. 
alleged that the preparations sold under the names 
“ Nujol ” A ” Nuvola ” respectividy wen' of very 
different appearance ; that ” Nujol ” was a 
nx'dicine, ” Nuvola ” a food ; that the jirciiara- 
tions would not be sold by the same dealers ; A 
that the names were such that confusion would be 
impossible. The Registrar held that appct. liad 
failed to prove that confusion would not arise, 
A he refused registration : — Held : tlie allegation 
of fraud was without foimdation ; that “ Nuvola ” 
was more of a medicine than a food A might 
come into competition with “ Nujol ” ; the 
opponents might use their mark in connecton 
with a remedy for constipation in a solid form, 
or with a medicated food ; the two names might 
be mistaken for one another ; they seemed to 
belong to a series of associated marks to which 
sects. 24 to 26 of Trade Marks Acts, 1905-1919 
might be applicable ; that the applicant had left 
the matter in duhio ; A registration must be 
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refused . — Re Savage’s Application (1926), 44 
R. P. C. 1. 

248. “ Nuvol.*’] — ^An application by applt., 

a Liverpool oil merchant, to register the word 
“ Nuvol ” as a trade mark in respect of illumi- 
nating, heating & lubricating oils was opposed by 
resps., the Standard Oil Co. of New Jersey, who 
were the registered owners of the word “ Nujol ” 
in respect of medicinal preparations for human 
use & had for several years jiast been selling by 
their agents in this country a preparation of highly 
refined paraffin under that name, & was refused 
by the registrar on the groimd that the use of the 
word “ Nuvol ” was calculated to deceive : — 
Held : applt. had not proved to the satisfaction 
of the House that confusion might not arise 
from the registration of his mark. — M cDowell v. 
Standard Oil Co. (New Jersey), [1927] A. C. 
632 ; 90 L. J. Ch. 380 ; 137 L. T. 734 ; 43 
T. L. K. 592, H. L. ; aub notn. Re McDowell’s 
Application, 44 K. P. C. 335, H. L. ; ajf(j.y 43 
K. P. C. 313, C. A. 

Aynuitations : — Refd. Sava«-o'h Aj)pli). for ItoKH* of Trade 

(1920). 11 li. P. C. 1; Ite Fanfold’s Appln. (1928), 

ir> U. P. C. 325. 

249. “ Ustlkon ” — “ Justickon.”] — Re Davis’s 
’ ruADE Marks, Davis v. Sussex Rubber Co., 
No. 07, ante. 

ii. Marks held Nol Similar. 

250. Gold mohur — Sliver rupee.] — R. applied for 
registration of a cotton trade mark which W’as 
coloured, being a gold mohur. Jt harl been placed 
in tlie first class by the committee of experts <!c 
had been duly d<'])osited for exhibition A adv(‘r- 
tised in the official papfd* imd(‘r the Trade Marks 
Registration Acts A Rules A the Additional 
Rules witli respect to cotton goods. D. was the 
])roprietor of a cotton ti'ade mark which was a silver 
rupee A ho opposed tlie registration of R.’s mark ; 
— Held : R.’s mark was not calculated to d(‘C(‘ive 
for in such eases the mai*k which is prot(‘ct€‘d is 
the register(‘d mark vhich has been deposited 
A of which the representation can b(‘ S(‘en at the 
I)laces mentioned in the advertisement. — Re 
ItoBiNsoN’R Trade Mark (1880), 29 W. R. 31. 

251. Pipe & dart— Pipe alone.] — Re Lambert’s 
Trade Mark, No. 343, post. 

252. Six pointed star In marine picture — Eight 
pointed star.]— D., a British cigar manufacturer, 
ai)plied to register* as a new mark for manufactured 
tobacco a label containing the words “ Star of 
Hope ” A a marim^ j)icturo with a small six- 
pointed star in the sk>. The application was 
opposed by W. as the regist(U‘(Ml proprietor of two 
marks for tlie same class of goods. The first 
mark was registered as an old mark in 1877, A 
consistcal of an eight-pointed star. This mark 
was chiefly us(‘d upon packet tobacco ; but from 
1870 to 1884 cigars were rncanufactured for \V. by 
an Englisli firm, upon which the mai'k was ns(‘d 
as part of a label containing the name of an 
imaginary Spanish firm A the word “ Tfabana.” 
W.’s trade in cigars was comparatively small, A 
was subsidiary to his trade in packet tobacco. 
7’he second mark was rc'gistered in 1880 as a new 
mark, A consisted of a pictorial label, A by the 
side of the label an eiglit-pointed star, to whicli 
the words “ trade mark ” were attached. W.’s 
goods were frequently ordered by the public as 
“ star ” goods. D. moved to expunge W.’s 

PART I. SECT. 2, SUB-SECT. 8.— 

B. (0) ii. 

n. liuUdog'a head with vmrda 
“ Read Bros., Lid., Loridon, Tlw. Dog's 
Read Bottling ” — Bull's head with 


marks: — Held: (1) W. had no exclusive right 
to the name or design of a star, apart from such 
claim, D.’s mark was not calculated to deceive, 
A D. was entitled to registration ; (2) W.’s first 
mark was distinctive, A was not invalidated by 
the mode of user ; because the misrepresentation 
accompanying the use of the mark upon cigars 
was not such as to destroy its distinctive character ; 
A, because there had been no general or very 
extensive user of the mark upon cigars ; (3) W.’s 
second mark was misleading, by reason of the 
osition of the words “ trade mark,” A ought to 
e expunged except as to the star, subject to an 
application being made by W. to amend. — Re 
Dexter’s Application, Re Wills’s Trade 
Marks, (1893] 2 Ch. 262 ; 02 L. J. Ch. 545 ; 08 
L. T. 793. 

Annotations : As to (1) Folld. Rr Iluttou’s Trade 

Mk., 11916] 2 Ch. 10.3. As to (3) N.F. Day v. Diley A' 
Whittaker (1900), 48 W. JL 5.^6. 0<nerally, Refd. Buord 
( Dicorporated) v. HuKots, Button, [1916] 2 A. (J. 382. 

253. G. A M. 2(1. Cigars — Great Two D 
Brand.] — L. A co., th(‘ owners of a trade 
mark “ The Groat Two D. Brand ” which was 
rogist(‘red in 1885, comnu*nced an action to 
restrain deft, from using upon labels, bands, A 
wraiipers for cigars ci'rtain words, letters, A 
figures alleged to be a colourable imitation of 
pltfs.’ trade mark, A from selling special cigars 
under pltfs.’ trade mark or trade description. 
The mark was originally registered by M. who 
supplied L. with cigars made up in boxi'S labelled 
with the mark, but the mark was designed by L., 
registered by M. at L.’s rer|uest, A subsefjuently 
assigned by M. to Ij. The label, the use of which 
by tlie defendant was complained of was “ The 
G. A M. 2r7. Gigars.” Deft, submitted pltfs.’ 
trade mark was not valid ; h(‘ denied using the 
labels complained of, A lu* deni(‘d that the u.se of 
the words A letters complained of were eoloiuable 
or calculated to deceive, A he a Hedged tliat the only 
r(‘ason for using “ 2d.” was to signify price. Deft, 
adopted his dt^vice in 1889 ; lie had previously 
been in the habit of selling his cigars as “ London 
2d. Wonders.” Idtfs.' evidence^ was to the effect 
tliat this mark was a distinctive device well known 
to tlie trade as tin* ” Two D Brand,” A as sucli 
had acquired a considerable reputation ; deft.’s 
saleswoman had, wlien asked if she sold the 
“ Great Twai i)s,” said “ Yes,” A supplied a l)ox 
of cigars with the label of dift. which wtis eom- 
jdained of; that d('ft. liimsidf liad sold his cigars 
as “ The Two Ds,” A liad said they would sell as 
‘‘ The Two Ds,” A had ofTered fliem to another 
person wdth the avow^ed object of his res(>lling them 
as “ Two Ds.” The evidimee as to the sah'swoman 
was denied by her, A d(‘ft. denied gi\ing any 
authority to sell his goods as pltfs.’, A that he eveu* 
used the words “Two Deo” cigars: he said 
“ 2f7.” meant twopenny. It was also shown that 
a very largt‘ numbiu* of cigars at the price of 2(1., 
A having labels indicating that pj-ice, had been 
sold : in particular, “ Ijondon 2d. Wonders ” liad 
been sold for years piior to the registration i)f 
pltfs.’ ii'ade mark : — Held : assuming that pltfs. 
wore entitliul on the pl(>adings to make out a case 
of passing off, wdiieli w^as doubt <‘(1, A assuming 
that the “ Groat Two D ” had become exclusively 
a.ssociated with pltfs.’ cigars, pltfs. were attempt- 
ing to claim an exclusive right to the expression 
“ Two D,” A their case on iliis completely failed, 
the evidence in the cases, otlier than that of the 

liros., Lid., London, Tho Dor’s Hoad 
]U)t(llng.” Kosrs. made apnlloatlou, 
wlilch was grant od by the Kogistrar 
of patouts, to have reglstorod a trade 
mark with a bull’s head in a elivlc. 


words “ Cowie <£' (Jo., Bull's Head 
Bottling."] — Applts. were the registered 
proprietors of a trade mark consisting 
of a bulldog’s head within a circle, 
round which were the words “ Hood 
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BhopwomaUt only showed a use by deft, of the 
expression “ Two D,’* in the ease of the shop- 
woman it was doubtful whether she had used the 
expression “ the Great Two 1) ” but assuming 
that she had, as she had left doft.’s employ, & 
this was an isolated case of misrepresentation, 
there was no reason to suppose any continuance^ 
of misrepresentation, & the injunction ought not 
to bo granted in sucli a case. — Leahy, Kelly & 
Leahy v, Glover (1893), 10 11. P. C. HI. 

An/wfafiotfi : FoUd. RuUet r. Smith (1900), 18 R. P. C- 
40. Apld. \V(‘llc()mc V. Th«»ni|)Hou Ac (’npi)er (1003). 20 
T. L. n. 111. FoUd. Buibcirys v. Watkinson (I90G), 
23 It. ]\ C. Ul. Retd. Carr v ( iis]) (1902), 10 R. P. C. 
497 ; Lc'ali* v. IVlnsUio Efjiiitabh' I’loneer Sot*. (1012), 
100 L. T. 472 ; (JodOartl i). H>ain (1917). .15 H. P. O. 21 ; 
^a^ana, Cij^ar & Tobuooo Fatloiies t. Oddenino, 11921] 

] Ch. 179. 

254. Ship with words ‘‘ Unco Guld ” -Two lions 
rampant with words “ Unco Guid.”]— 72c Loprus’ 
Trade Mark, No. 350, post, 

255. Trlticine — Trltlcumina.]— In Mar. 188(5, 

pltfs.’ predecessors in business registered tht* 
word “ Tj-itieumirni ” as a trade mark in class 42, 
in re&jject of leaven & wheatnieal biscuits, bread, 
cakes, & other preparations from wht'at. Patents 
were taken out in 1885 S, 1880 for improvements 
in wheattui meal by tlie same* persons. In 1891, 
this trade mark tliese patents became V(‘sted 
in pltfs. In 1890, ])ltf.’s brought an action (a) for 
infringement of the ti*ade mark, & (h) alleged 
passing off by defts. (d’ tht*ir goods as pltfs.’ by 
thf‘ us(* of the word “ Tritieine.” Defts. alleged 
that they liad used tlie words “ Tritieine ” befoK* 
the invention of the word “ Tritieumina.” They 
moved to exi)uuge the trade mark from tlie 
Kogister on tlie grounds (a) that it was the 
name of a i>at(‘nted article ; (6) that it was de- 
scriptive*. Idtfs, had for some y(*ars sold “ Triti- 
cumina ” flour, “ Tritieumina ” meal, Triti- 
cumina ” food, & other products in the name 
of Avhieli the woid “Tritieumina” occurred. It 
ap])ear('d tliat in certain advertisements pltfs. 
had used the word “ patent ” in connection with 
th(‘se artit](‘s. The trial of the action & the 
hearing of the motion came on together: — Held : 
(1) tlie word “Tritieine” liad been used by 
didts.’ pred(M*(‘ssors for wlieat-incal pi*oduets 
bofor<* the registration or use by pltfs. of the word 
“ Tritieumina ” ; (2) ]dtfs. had not showm that 
the use of “ Tritieine ” by defts. wejuld deceive, k, 
the action must be dismissed, but, under the special 
circumstances of the case, without costs; (3) the 
word “ Tritieumina ” wa.s not a fancy word, b(‘ing 
derived from “ Triticum ” wlieat by the addition 
of the sulTix “ being intended to be dt'serip- 

tive ; also the word was either tie* name* of a 
jiateuted artich*, in whii'li case i( was not a good 
trade mark, or I'lse tliat pltfs. tk their predecessors 
had ri'presented their articles sold under the 
word “ Tritieumina ” as patented, scmhlcy 
without d(‘ciding the })oiut, in such case tlic word 
could not be a good trade mark. — Meaby & Co., 
Ltd. V . Triticiwe, Ltd., Me Meaby & Co.’s 
Trade Mark (1897), 14 T. L. P. 42 ; 15 K. P. C. 1. 
Annotation Getiei'nlly, Refd. WelJcomo r. Tljomi)hon Ar 

raj>ncr, Rl Burroughs Wolleome’s Trude-mks., 119041 
1 Ch. 730. 

256. “ Night Cap '’—Red “ Cap."J— In 1898 a 
firm of soap manufacturiTS registereil the words 
“ Motht*r lied Cap ” in classes 47 k 48, k sub- 


Names and Designs. 

sequently the words “ lied Cap ” in class 47 for 
goods which included soap. In 1899 another 
firm of soap manufacturers, who alleged that they 
did not know of such registrations, registered the 
words “ Night Cap ” in classes 2, 47, 48, & 50, 
including in each class soap of some kind. In 
1899 the owners of the marks “ Mother Red Cap ” 
k “ Red Cap ” applied to register “ White Cap,” 
k thereupon became aware of the registration of 
“ Night Ca]),” k in 1900 moved to expunge “ Night 
Cai) ” on the ground of the probability of con- 
fusion wdtli tlieir marks. The mark “ Mother 
Red (^ap ” liad never bi'cn used, k the mark 
“ Red Cap ” had not b«‘en used until some time 
in 1900. The mai‘k “ Night Cap ” had been used 
I>rior to tlu* use of “ Red Ca]),” k liad been largely 
used Held : under the circumstances the words 
“ Night Cap ” were not calculated to deceive, k 
the motions were dismissed wdth costs. — Me 
Hedley’s Trade Marks (1900), 17 R. P. C. 
719. 

257. Neola Pianola."] An application 

was made for the registration as a trade mark of 
the W'ord “ Neola ” for a “ piano idayer, being 
a musical instrument ineludt'd in ('lass 9.” The 
registered luoprietoT's of a Trade* Mark “ Pianola ” 
registered foi* nil goods in e*lass 9 opposed tlie 
registration. 4’ln‘ ('ouipti*oll(*r decided against 
the opjxmi'nts k oidered tlie J*('gis( ration to pro- 
ceed. 'Pile oppon<*nts appealed. 74ie ajipeal was 
referr(*d to the cl. : — Held: liavirig regard to the 
kind of customers for such i^oods k a difference 
in th(* aiticles aeUialJy sold under the naiiu^s, 
there w^as not likely to be any confusion. — Me 
PjANOTisT Co.’s Application (190(5), 23 R. P. C. 
771. 

Annotations . — Consd. Re Fo\'h (1920), 37 R. P. C. 

37. Apld. Wheulhw, Akerejd’s \ii]ilus. (1920), 37 

IC P. (’. 137 ; Rc Egg Produds Apiilii (1022), 39 II. Ik O. 

l')0 . Hi Coiinor’H Appln. (1921), 11 R. P. (\ 438. Reid. 

Re U Hik'd CUenuhts' Trade MK. Ahsotu. (1923), 40 R. P. I’. 

210 ; R( IIa\lc>\ Aj)i)ln (1021), 11 R. Ik (k 4 23. 

258. Shamrock leaf Inverted shamrock leaf 
surmounted by Crown.] — Appet. trading as 8. k 
co. sought/ to iM'gisti'i* in class 39 for picture post 
cards, a 7’rade Mark consisting of a shamrock leaf 
with the stalk continued so as to form “ k Co.” 
The Registrar j'l'ipdred the consent of the pro- 
prietors of an old mark, ri'gistered for stationery, 
consisting of an invert (*il Shamrock leaf bearing 
the letters “ M. W. k Co.” k surmounted by a 
Royal Crown. Apfict. liaving failed to obtain 
this consent ajifx'aled. The proprietors of the 
registered mark did not appear to contest the 
application k no evidence was tiled ; — Held : 
there would not be any mis-leading results from 
the tw'o marks being on the Register at the same 
time. — Me Suamrook & Co.’s Application (1907), 
24 R. P. C. 509. 

259. Device containing letters “A. B. C." — 
Circular band containing "A. B. C." & A. Baker & 
Co., Ltd." I — In 1900 the Aerated Bri'ad co. applied 
to register as a trade mark in class 45, in respect 
of cigars, cigarettes, & tobacco, a device wdiich 
was a reproduction of the co.’s common seal 
having the letters A. B. C. in the centre, & whicli 
was already registered as their trade mark in 
class 42 in respect of bread, biscuits, cakes, k 
flour. Shortly afterwards A. Baker & co. who 
can'ied on business as tobacconists, applied to 
register a series of four labels as trade marks in 
class 45 in respect of cigarettes. One of the dis- 
tinguishing features in the series was a circular 


with tbo wordH “ Oowlo 6c Co., Bull ’a 
Road, Bolt ling,” around the cindo. 
Tho trade mark registration of which 
was asked for by it'spb. had been used 


for many yearn, 6c no evidence was 
adduced tending to show that any 
person had been deceived thei-eby : — 
Meld : the trade mark was not cal- 


culated to deceive, & tho applicatiou 
for registration should bo granted. — 
llEAi) Buothers, Ltd. v. Oowie & 
Oo. (1911), 30 N. Z. L. K. 1157 — N.Z. 
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band or garter in the centre of which appeared 
the letters A. B. C., & round the edge of which 
were contained the words “ A. Baker & Co., Ltd.” 
A. Baker & co. had for the last eleven yeai's used 
the mark they sought to register & with perfect 
good faith claimed the right to the exclusive user 
of the letters ” A. B. C.” The Aerated Bread co. 
opposed A. Baker & co.’s application on the 
ground that there had been concurremt user of 
the letters A. B. C. by tliemselves, & others, & 
that A. Baker & co.’s labels should only be regis- 
tered on a disclaimer by them of any right to the 
exclusive use of that part of the label. A. Baker 
& CO. opposed the Aerated Bread eo.’s application 
on the ground that their mark contained matter 
the use of which would, by reason of its being 
calculated to dec(*ive, be disentitled to protection 
in a ct. of justice. Tlie registrar refused to 
register either mark, A thereupon each co. applied 
to the ct. for a direction to th(' registrar to pro- 
ceed with the registration of tiieir respective 
marks. At the hearing A. Baker A co. failed to 
establish that tht‘ letters A. B, (\ exclusively 
indicated their goods. 

The evidence also showed that in th<‘ X)ast the 
concurrent user of th(» lett(‘rs A. B. ('. for the 
same goods by the Aerated Bread co., A. Baker 
A co., A others had not led to any mistake, con- 
fusion, or complaint. On A. Baker A co.’s apjdi- 
cation : — Held: (1) in the circumstances the ct., 
in the exercise of its discretion und(*r ’trade Marks 
Act, 1905 (c. 15), s. 15, would not impose upon 
appets. a condition reejuiring them to disclaim 
any part of their combination although containing 
matter common to the trad(*, A th(‘y wore entitled 
to have their trade marks registered. 

The condition of a disclai nuu* is one for the 
imposition of which sonu* good reason ought to 
bo established rather than om* which ought to be 
imposed unless some good reason to the contrary 
is made out. 

(2) The failure of a claim to a monoi)oly, put 
forward A asserted witli good faith do(*s not 
necessarily involve the imposition of a disclaimer 
as a condition of registration, 

(3) Api)cts.’ trade marks were not “advertise- 
ments” within the meaning of s. 'll of Cos. A(d, 
18t)2 (c. 89), necessitating tlje mention tluTi'in of 
appet. co.’s name in h'gible characters ; A tlu>re 
was nothing in Trade Marks Act, 1905 (c. 15), 
confining the name or signature of ajipct. 

(i) On the Aei'ated Bread co.’s apjdication : — 
Held : appets. had discharged the burden which 
lay upon them of showing that their trade mark 
was not calculated to deceive, A th(‘y were entitled 
to have their mark registered in class 45.— He 
Baker (ALnF]RT) A ('o.’s Application, JH 
Aerated Bread t)o.’s Application, [1908] 2 Ch. 
80 ; 77 J.. J. Ch. 473 ; 98 J.. T. 721 ; 24 T. L. B. 
407. 

Annnfatinn : - At, to (1) Apld. Jh Cadbmyb Applii., IlDl.'iJ 

2 (’ll. 307. 

260. Head of Red Indian - Red Indian on horse- 
back.] — An application was made for the registra- 
tion in class 50, in respect of sharpening stones A 
other goods, of a trade mark consisting of a repre- 
sentation of the head of a Bed Indian. The appli- 
cation was refused on the ground of the re- 
semblance of tlie mark to a trad(i mark registered 
in 1904, by If. A co., in respect of emery A other 
goods, consisting of the representation of a Bed 
Indian ^ on horseback with the words “ Bed 
Indian ” beneath ; the words were disclaimed as 
added matter. Appets. appealed to the Board 
of Trade, who referred the appeal to the ct. 
H. A co. wore made reaps., but did not appear, 


they however, refused their consent to the regis- 
tration of the trade mark applied for. Applts. 
adduced evidence to show that thcii* mark had been 
used in the United Kingdom for upwards of seven 
years, without any confusion resulting A was 
distinctive of their goods : — Held : having regard 
to the facts as to user of appets,’ mark, the appli- 
cation ouglit to be allowed to proceed, although 
without prejudice to any opposition which might 
be enter(‘d by II. A co. — He (Urborundum Co.’s 
Application (1909), 26 B. B. C. 501. 

261. “Herogen**— “ Ceregen.”] The owners 
of trade marks “ Zoi'gen ” A “ ('<‘r(‘gen ” regis- 
tered in 1908 A 1909 for medicinal foods for 
human use, moved to remove from the register 
tlie trade mark “ llerogen,” regisCned in Apr. 
1912 in respect of a food in class 42 on th(‘ ground 
of similiarity in sound of the respective words, 
the likeness of (heir terminations, A the liability 
to goods covered by the trade mark “ Ih rogeii ” 
being passed olY as tlnur goods : — H eld : t lu‘ real 
que.stion being as to wdiether the names were so 
alike phonetically as to be calculated to deceive, 
not W'liethc]* a dishonest trader w^ould so use tl)(‘ 
word as to bring about deception, tli(‘ articles 
would be piircliasc'd in reliance upon the hdters 
which preced(‘d tlie common termination. A, 
these being sufficiently distinctive A aT)])cts.’ A 
resps.’ goods appealing to different classes of 
customers, tlie aj)p]ication to expunge failed. — 
He British Drug Bouses, Ltd.’s 7’rade Mark 
(1912), 107 L. T. 756. 

262. Cat with “ Snowdrop Trade Mark ” — Cat & 
barrel.] — Application an as mad(‘ for the registra- 
tion in respect of gin, of a Iab(d containing the 
r(‘presen( ation of a cat in a sitting postim* holding 
a glass in its paws A having on it the words 
“ Cordial Old ’kom Clin — ‘ Snow'di-op ’ 9''rade 
Mark.” “ Snowdroj) ” was a registered trade 
mark of appets. The ap]ilication was refused at 
a hearing on tin* ground that 11 k‘ mark Avas calcu- 
lated to dee<‘ivc having regard to a oat A barrel 
mark on tli<‘ n’gistcT. Ai)prts. ai)pcalod, A said 
that a cat was common to the trad(‘ in gin, A 
offered to disclaim the right to the exclusive use 
of a cat ; they had made the* same ofler to the 
Comptroller : — Held : the application ought to 
b(* ordered to proce(‘d. — He Backjts, Button A 
Co., IjTD.’s Application (1912), 29 B. B. C. 702. 

263. .| — He Boord A Son, Incori’OR- 

ATED V. Bagots, Button A C/O., Ltd., ISo. 199, (wie. 

264. Five pointed star In red — Eight pointed 
star.] -The Texas co. applied to register in class 47 
a trade mark in respect of oils for lioating, lighting 
A lubricating, motor spirit A other products of 
petroleum, in which th('y had a large trade. 
Appets.’ mark consisted of a lIv(‘-pointed star 
in red, with a certain Avord in black A tli(‘ l(‘tter 
T in the centre of the star in gi-ecm. Appets. 
stated that they desired that their mark, when 
i‘(‘gister(‘d, might be limited to the colours used 
in the representation on the form of application. 
There w’erc existing marks on the Bogislor in 
class 47, one consisting of an eight-pointed star, 
A the others consisting of Iavo intersecting trianglt s 
in a broken-lino circle, with lettering : — Held : 
there was no suggestion t liat ih(‘re Avas any danger 
of the goods in conneetion Avith wdiich the several 
marks were used being called ” Star ” goods ; 
appets.’ mark did not so closely resemble any of 
tht* existing marks as to bi* calculated to deceive, 
even if one of tlie existing marks were to bo 
colou?*ed red, as to wliich there was no suggestion 
that it had boon, or was going to be, so coloured. 
— Texas Co.’s Application (1913), 31 B. P. C. 
53. 
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265. Two intersecting triangles In broken 

line circle,] -Texas Co.’b Application, No. 264, 
ante. 

266. Limit ** — “ Summit.*’] — On an applica- 
tion to rogiatoi* the word “ Limit ” as a trade mark 
in respect of collars & shirts, the application was 
opposed by the owners of the trade mark “ Sum- 
mit ” registered in respect of collars & shirts on 
the ground that its similarity would lead to decep- 
tion : — Held : the words “ limit ” & “ Summit ” 
were words in common use, each conveying a 
perfectly definite idea ; there was no possibility 
of anyone being deceived by the two marks ; & 
there was no ground for refusing registration. — 
lie Smith (Thomas A.) Ltd.’s Application 
(1913), 30 It. P. C. 303. 

267. “ Swankie ** — “ Swan.**] — An application 

w'as made for the registration of the W'ord 
“ Swankie ” in respect of a detergent. A co., 
being the propric^tora of a trade mark consisting 
of the devise of a swan in conjunction witli the 
word “ Swan,” opposed the application on the 
ground that the use of appet.’s mark in connection 
with the goods sold by him would be calculated 
to deceive, & would cause goods marked therewith 
to be associated with the goods of the co.’b manu- 
facture A so be mistaken passed off & sold as 
goods of their manufacture: — Held: there was 
not the slightest connection betwt^en the words 
” Swan ” ” Swankie ” & the registration ought 

not to be refused. — Re Crook’s Trade Mark 
(1914), 110 L. T. 474 ; 30 T. L. P. 245 ; .58 Sol. 
Jo. 2.50 ; 31 K. P. O. 79. 

268. Cat with words “Dubonnet Wine** — Cat 
on barrel.] — In 1913 a French co. applied for 
registration of a trade mark in class 43 in respect 
of ” a wine.” The trade mark consisted of a 
label on which appe ared a cat in a recumbent 
position A a bottle of wine in front of the cat &> 
also tlie words ” Dubonnet Wine.” The appli- 
cation was opposed by two hhiglish cos. The 
first ol these was the registered proprietor of 
several ti-ade marlvs registiTed in class 43, all of 
which had on them a barrtd on its bilge, A on the 
barrel a cat standing uj) in a pugnacious attitude ; 
this CO. alleged oxt<msive user of this mark for all 
goods in class 43, A a geruTal reputation for their 
goods as ” cat ” goods, although (heir goods were 
also knovsn as ” cat & barrel ” goods. The second 
opposing CO. was registered proprietor of a trade 
mark used for port wine &; containing tin* words 
Gato Itrand,” ” Galo ” being the Spanish &. 
Portuguese for ” cat,” a representation of a 
sitting cat (Sc some initials & a signature. Their 
port sold under this label w^as sold principally 
abroad. ’J'lit^y also sold ” Gato ” sherry with a 
similar representation of a cat & had also a trade 
in b('er*, stout & whisky under labels bearing a 
similar r(*prcsentation of a cat & they alleged a 
i*cputation for wine under their cat mark. Appets. 
alleged iJio sale in this country by them ^ their 
predc'cessors in business for fifteen years of a 
particular i^reparation of Quinquina under the 
label applied for, or a label bearing a similar 
representation of a cat & bottle. Their label 
was registered in many foreign countries, including 
Prance, Portugal A Spain. It appeared that in 
the year 1898 appets.’ predecessors applied for 
registration of a label bearing a similar representa- 
tion of a cat A bottle, but with tJie words ” Quin- 
quina Dubonnet ” on it instead of the words 
” Dubonnet Wine,” but the opponents’ marks 
were cited against it, & the application was not i 


proceeded with. Appets. alleged that the repre- 
sentation of a cat was common in class 43. The 
opponents denied that a cat was common for 
wine, they relied on Trade Marks Act, 1906 
(o. 16), s. 39. The Registrar refused the appli- 
cation, & appets. appealed. It was held on appeal 
that the most distinctive part of the appets.’ 
trade mark consisted in the words ” Dubonnet 
Wine,” & that their label was not likely to be 
confused with cither of the opponents’ labels ; 
that, having regard to the many foreign registra- 
tions, the registration of their label in England 
could not affect the sale of the appets.’ goods in 
those foreign countries, & that the question 
whether natives of foreign countries would be 
deceived need not be considered ; that the fact 
that the Registrar had found in other proceedings 
that a cat was common for gin was material ; 
& that sect. 39 did not preclude the ct. from 
taking the whole of the facts into consideration, 
including the presence of other cat marks on the 
Register; tliat there liad been for fifteen years 
a fairly substantial sale of appets.’ product under 
the mark apj)lied for or under a mark substantially 
identical witJi it, A that it bad always been known 
as ‘‘ Dubonnet Wine,” A there had been no actual 
confusion or deception ; that although thf‘ rule 
in Eno v. Dtom, No. 180, ante, was to be applied, 
the Registrar had concentrated liis attention on 
the cat A put out of sight the distinguishing 
features ; A that no confusion was likely to result 
from the rt^gi strati on. The d(‘cision of the Regis- 
trar was reversed, A the apjJication was ordered 
to be proceeded with, but to be limited to appets.’ 
particular f)r<‘paration of (Quinquina sold under 
the name of Dubonnet m accordanci' with an offer 
made by appets. biiort^ th(‘ licaring before the 
Registrar /i c/d ; the (piestion oi foreign user 
ought to b(^ taken into consideration, but even 
ta&ng it into considei’ation appets.’ trade ninik 
was not calculated to deceive.— Socif.Ti': 
Anonymr Duronnet’s Applic ation (1915), 32 
R. P. C. 211, C. A. 

269. • — Cat with words “ Gato Brand,**] 

Re Socii'T^ Anonyme Dubonnet’s Application, 
No. 268, ante. 

270. Double cross — Plain cross.] — An apjdica- 
tion was made for registration in class 42 fur 
condensed skimmed milk of a trade mark con- 
sisting of a label whieh as repres(‘nied A used had 
a red A in the centre of it a wliile cross with the 
words ” Lehmann’s Cross Milk ” A two small 
black crosses on the white cross A the words 
“ Double cross” at. the sides of the white cross. 
The words the ” Cross Brand ” A also a number 
of small crosses api)eared on oilier* parts of the 
label. Appets. also applied for registration of a 
somewhat similar lab(*l witlioiit the two black 
crosses A the words “Double Cross”: — Held: 
there liad been honest concurrent nsci* by aijpcts. 
A their brand had come to be known as the 
“ Cross Brand ” or the “ Double Cross ” A no other 
condensed milk w^as so known ; that there w as no 
likelihood of confusion with the mark registered 
for pig products A very slight possibility of 
deception by confusion with the “ Diploma Cross ” 
A under the circumstances the ct. ought to exercise 
its discretion under sect. 21 in favour of appets. 
— Re Lehmann (K.) A Co., Ltd.’s Applications 
(1918), 35 R. P. C. 92. 

271. “Rito ” — “Llto.*’l— F., Ltd., were the 
registered proprietors of two trade marks, the 
word “ Lito ” A the word “ y to,” coupled with 
a device, in class 47, in respect of soap, soap 
powder, A other articles included in the class. 
In Feb. 1917, L., Ltd., approached F.,5Ltd., with 
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a view to obtaining their consent to the registra- 
tion of “ Rito ” in respect of substantially th*^ 
same class of goods ; this consent was refused ; 
& the registration of “ Rito ” was refused by the 
Registrar of trade marks. P. <Sc co. sold a soap 
paste principally for cleaning hands under the 
name “ y to.’* L., Ltd., sold a soap which was 

a grease solvent for cleaning hands under the 
name of “ Rit^ ” & to this F., Ltd., objected on 
the ground that it was an infringement of their 
registered trade marks & they commenced an 
action against L., Ltd., in 1917, for the infringe- 
ment of trade mark & passing-off. Lefts, gave 
notice of motions to rectify the register, on the 
ground of non-user, by limiting the registration 
of “ Li to ” & by the removal of the “ y-to ” 

mark. Pltfs. gave particulars of various instances 
of the passing-off alleged by them. The motions 
came on for hearing with the trial of the action 
when pltfs. relied principally on infringement of 
iJieir trade mark “ Lito,” <fc as regards passing- 
off on the resemblance of “ Rito ” to “ y-to ” : 
— Held: “Rito” was not an infringement of 
< ‘it her of pltfs.’ trade marks, & there was no pro- 
bability of deception in what defts. were doing. 
— Fitciiei'TS, Ltd. v. Loubet & Co.. J^td., He 
Reqistehed Trade Marks (1919), 30 R. R. C. 
290. 

Annotation ; -Apld. Tie Fo\’h Applii. (1920), 37 M. \\ V. 37. 

272. — “ Y-To.”] — PiTCDETTS, Ltd. v 
Loubet & (^o., Ltd., Ec Registered Trade 
Marks, ISo. 271, a/de. 

273. “ Motrate ’* — Filtrate.”] - An applica- 
tion was made for registration in class 47 of a 
trade mark consisting of tlie word “Moderate” 
in 1 ‘cspeet of lubricating materials. 34 le applica- 
tion was oi)posed by the propjh't ors of a trade 
mark “ Filtrate ” registered in class 17 in respect 
of lubricating oils A grea.ses. ’riie o])pon(‘nts 
alleged tliat the word “ Filtrate ” Jiad been used 
]jy tiic'in & their pred(‘cossor in business for many 
years, <fe was well known as distinguishing their 
goods; tliat tl»e termination “ trato ” did not 
occur in any trade mark, except theirs, in use in 
the trade ; & that the lirst parts of the words 
were not sudicieiitly unlike to prevent probability 
of deception. Several declarants for the ojipo- 
nouts stated that they would have thought that 
there vas some connection belw<‘en the maker.s 
of the two articl(‘S if the word “ Motrate ” Jiad 
come oil the market in addition lo the word 
“ Filtrate.” The llegistrar of trade marks ludd 
tliat, in the absence of evidence as to what clas.ses 
of persons were th(‘ consuiTUUs of tin* goods to 
which the mark was applied, k- as to the way in 
which the goods were dealt in A paek<‘d, A the 
price, it had not been firoved tliat there was a 
jirobability of docejition, & that the ojijiosition 
failed. The opponents appealed to tlie ct. : — 
Jleld : althougli tlie two words liad the same 
ending, it was an ending in common use, & the 
first parts of the words were sufficiimtly different 
to distinguish tlie marks ; there was a conflict 
of evidence as to the pi’obability of deception, & 
the ct. must decide on the grounds that had been 
laid down in many cases ; the appt'al must bo 
dismissed . — Ec Fox Co.’s Application (1920), 
37 R. P. C. 37. 

274. Aquatite- -Aquaturn.] — The owners of two 
Trade Marks, one consisting of tlie word 
“ Aquatite,” & th(‘ other of a label containing that 
word, both registered in Class 38 in respect of 
rainproof garments, moved to rectify the Register 
of Trade Marks by removing therefrom a Trade 
Mark consisting of the word “ Aquaturn ” in 
block letters registered for the same goods. 


Appets. had also commenced an action for passing 
off &, infringement of Trade Mark against the 
registered proprietor of the Trade Mark 
“ Aquaturn,” complaining in particular that one 
of defL’s labels, in which “ Aquaturn ” was used, 
was calculated to deceive by reason of its close 
resemblance to appets.’ label containing their 
registered word “ Aquatite ” ; & before the 

motion to rectify was heard an order was made in 
the action granting a perpetual injunction against 
passing-off & against infiingement of their trade 
marks. Appets. relied on tliese facts in the 
motion to rectify. Words commencing in “ aqua ” 
were shown to be common for rainproof garments : 
■—Held: although the word “Aquaturn” had 
been u.sed by resp. as part of a label which had 
been held to be calculated to deceive, the Trade 
Mark itself was not calculated to deceive, & the 
apjdication failed.- -if c Cohen’s Trade Mark 
(1921), 39 R. P. C. 33. 

275. Ace of spades of cumulative design - Ace of 
spades of flat design.] — Pltfs. were the proprietors 
of a registered trade mark in respect of playing 
cards con.sisting of a representation of the ace 
of spades comjiosed of the siiperiinposition one 
upon another of (dght various ares with artistic 
embellLshmcnts. Tli(‘y had us('d tladr rej)resenta- 
tion of an ace of spades for ujiward.s of fifty years 
& in 1888 liad registered it as a trade mark. In 
1922 defts. commenced to use a r<‘y)resentation 
of an ace of spades, the central features of which 
ronsi.sted of five various aces suj^erimposf'd one 
upon anot her inclosed in a circle'. It api)eart d at 
the trial that a i:)eeuliar repre'sentatiou of the ace 
of spades was commonly used in the trade to 
denote tiie origin of tJie goods, A in some eases 
to denote the' diffei’ciit quality's of cards ju'uduced 
by the same manufacturer, hut that it was seldom 
u.sed for the purpo.se of t'ffe'cting a sah', A that as 
a general rule it was not brouglit to a purchaser’s 
notice until after the romph'titm of a sah'. At 
the trial, it wa.s held that pltf.s.’ mark was 
eharact<'ri.sed by great ai’tistic na'i-it A vvi'alth of 
detail, that no on<* featun' could bo singled out as 
predominant, A that it was such as to leave on 
the mind a strong impre.s.sion of cumulative 
di'sign as oppo.s(‘d to llatness ; tliat the pre- 
dominant f('atur(‘S of defts.’ mark were aggres- 
si vely obt rusive A t liat the de.sign wa.s rharacterised 
by llatness; that the superimjiosition of aces in 
defts.’ mark boi*(‘ little re.seniblance to the eorre- 
.sponding b'ature in pltfs.’ mark in shajie, roloiir- 
ing or surroundings ; that the ordinary purcliaser 
would not confuse ilu' one with tlie other; A^ 
that the action must be dismissed with costs. 

I’lie ajipeal was disniis.sed on the gi'ound of 
absi'uce of jjrobability of deception. — Cl god all A 
Son, Ltd. r. Waddington, I/rD. (1921), 41 
IL ]». (k (558, V. A, 

276. ” Cream o’ the North Royal Northern 
Cream.”] —II. applied to register a label bearing 
the brand nana* “ (’ream o’ tlie North ” as a trade 
mark in class 13 in respect of Scotch whisky. The 
application wvis opposed by M. on tlie grounds 
{infer alia) that he was the registered proprietor 
of a mark registered in 1882 consisting of a lab<'l 
bearing the brand name “ Royal Northern (^ream ” 
A that 8., who did not join in the opposition, was 
tlie proprii'tor of a registered trade mark consisting 
of a labi'l bearing the brand name ” Cream of the 
North.” Apart from tlu* brand names all three 
labels were tlissimilar, A both in the application 
A in S.’s registration the right to the exclusive use 
of tlie words “ Ch‘(*am of the North ” was dis- 
claimed. 11. A his predecessors in business had 
for many years used the label ajiplied for, the 
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business being that of blending whisky & selling 
it to r(‘tail customers in liis own shops in Glasgow. 
M.’s headquarters were also in Glasgow, his business 
being wholesale export. S. carried on a local 
trade in J^ondon. M. also rlaimf‘d common rights 
in the names “ Iloyal Northern OreaiTi ” & 

“ Northern Cream ” : — Held : “ Oeam ” was the 
common appellation of wliisky in tlie trade* ; 

“ Royal Northern Cream ” had come to indicate 
the opponent’s goods, but it had not been ])roA^ed 
that “ Northern Cream ” bore that miaining ; 
any possibility of con fusion bet ween the lab(‘]s could 
lie only in the appeal to tlie ear; considering all the 
circumstances of IIk' case no probabilily of such 
confusion had b(‘en sliovvn, the ajipeal must bo 
dismissed. — Re llim riisoN’s Appi.ication (11)21), 
41 R. P. C. 5.18. 

277. “ Trlpcastrold — “ Castrol.**] — An ap- 
plication M^as mad<' to regist(*r a mark consisting 
of the word “ Tripcastroid ” in class 47 in resj)ecl 
of lubricating preparations. The ai)plication w<»s 
opposed by the owners of the Trade Mark 
“ Oastrol ” whicii had bc('n rc'gistered for more 
than seven yiairs in the sana* class, in r(‘specl of 
oils for h(‘ating, lighiing ^ lubricating, on the 
ground that the maik was calculated to (hveive. 
Apjjcts. had previously abandoned an application 
to register the word Castroid, the opponents having 
objected to this word A threatened to oppose its 
registration. Tla* opponents now alleged that 
they used Uic* word “ Iriph* ” in conneclioii wuth 
lubricating oils. A that the vord “ Tripcastroul ” 
suggested ’triple Castioid A that it would be 
assumed by us(*rs to mean a triple form of “ Cast- 
roid ” A ergo of “ (’astrol.” Appets. in reply 
alleged that tlx' Trade Mark “ Castrol ” consisted i 
of t h(* V ords cast or oil mis-spelt A that the registra- 
tion ther(‘or was A always had b(*en invalid, that 
apjicts. had abandoned tludr apjilication to register 

“ Castroid ” in ord<‘r that th(*y might make their 
mark still more distinctive, that the word “ Trip- 
castroid ” was not calculated to deceive A that the 
opjioncnts were end(*avom'jng to ])revent other 
manufactuRTs of lubricating oils from using any 
trade mark winch cfintained any suggestion of 
castor oil being contained in such lubricant, even 
when it was in fact contained th(‘rcm : — Held: 
upiui the evidi'uce A upon a leasonabh* construc- 
tion A appreciation of the two words “ Castrol ” A 
“ Tripcastroid ” then* w^as no reasonable ground 
for thinking that the public would be confused or 
that there would be deception of goods sold as 
“ Tripcastroid ” being mistakem for “ Casti'ol ” ; 
the value of the pridix “ ’trip ” as being of iuqiort- 
ance in the total woid sought to be registered could 
not be n<'gl(‘ct(‘d ; tlns’e was no attempt on the 
part of appets. impro})erly to obtain any advantage 
from th(‘ reputation attaching to the opponents or 
to their commoditi<*s ; there was no probability of 
the prelix “ Trip ” being dropp(‘d A of the word 
“ Castroid ” Ixang used sim'pllciicr- -Re IjONDon 
LTTBR rOANTS (I Old), LTD.’S APPLICATION (1025), 

12 R. P. C. 201, C. A. 

U I? No/eOon ;—Refd. Rf Parkinson’s Appln. (192(5). 43 

JL P. 341. 

C. Itival Claims. 

Sec Trad(‘ Marks Act, 1905 (c. 15), s. 20. 

278. Application of Trade Marks Act, 1905 
(c. 15), s. 20.] — R. A CO. obtained registi*ation of 


a trade mark in 1910, it having been stated in the 
application that the mark had been used by K. A 
CO. A their precedessors in bu.sinoss since 1887, 
the fact being tliat the mark had b(*cn registered in 
1887, by a firm of S. A W. who some years later 
agreed to allow R. A co. to use the mark in Africa, 
subject to the right of 8. A W. to have such use 
discontinued if A when they so desired : — Held : 
there had been no intention to deceive, hut above 
sect, enabling the Registrar to deal with applica- 
tions t-o register identical trade marks, only applied 
to simultaneous applications, the mark could not 
be registered with a limitation during the volition 
of tJie original proprietors, A it ought to be ex- 
punged. — Re Rosktll’s Trade Mark (1916), 85 
L. J. Ch. 301 ; 113 L. T. 1143 ; 32 H. P. C. 577. 

279. Applications by members of dissolved 
partnership — Marks registered in name of old firm.] 
— A firm consisting of five partners was dissolved 
by a deed which provided that the business should 
in futuri* be carried on by two separate firms 
comprised of various members of the old firm ; that 
all the partners should be imtitled to use tlic trade 
marks formerly used by the old firm ; A that 
neither of the new firms should be exclusively 
entitl(‘d to tlie goodwill of tlie old business. The 
n(‘W firms applied simultaneously for the registra- 
tion in their respective names of the marks which 
had been used by the old firm, some of which were 
registered in the name of Ihe old firm A one of 
which W'as not registc'rod in this country. The now 
firms mutually consented to eacli other’s applica- 
tion:— //c/d; the registrations asked for ought 
not to b<‘ allow (‘d. — Re Ehrmann’s Applications, 
118971 2 Gh. 495 ; 0(5 1.. .1. Ch. 099 ; 77 L. T. 200 ; 
45 W. R. 098 ; 13 T. 1.. R. 498 ; 41 Sol. Jo. 022. 
innotafion * Refd. R< Maciler-t Apphi , |11U()! 1 Cb. 30 1. 

/>. Concurrent User. 

See Trade Marks Act, 1905 (c. 15), s. 21 ; Trade 
Marks Act, 1019 (e. 79), vSehed. II. 

280. Trade Marks Act, 1905 (c. 15), s. 21-- 
“Same Trade Mark.“]-//c Maeder’s Applica- 
tion, No. 107, ante. 

281. • — “ Nearly Identical Trade Marks.”] — 

RcMaedeh’s Application, No. 107, n7}1e. 

282. Jurisdiction of court.] -- He Maeder’s 
Application, No. 107, ante. 

283. To sanction registration with limita- 

tion.] — He Rosktll’s Trade Mark, No. 278, ante. 

284. Jurisdiction of Registrar.] -—A co. aiiplied 

to register a label which they had used as a trade 
mark since Apr. 13, 1907, in Ikirl Ji, of the Register 
in class 42 in resiiect of canned fruits. The 
application was oi)posed by anoth(*r co. on the 
ground that they wa^re the registered owners of 
similar marks in the same class for similar goods. 
The question arose wh(‘ther Trade Marks Act, 
1905 (c. 15), s. 21, as amended by Trade 

Marks Act, 1910 (c. 79), s. 12, gives the 

Jtegistrar jiowcr to deal with cases of concurrent 
us(*r where one of the marks is already upon the 
Register: — Held: the amendment to sect 21 
gi\es this power, A on a consideration of the facts 
registration ought to be allowed. — Re Simpison, 
Roherts a Co., Ltd.’s Application (1922), 39 
R. P. C. 372. 

285. — To register in part B.] — A co. applied 
to register a label which they liad used as a trade 
mark since July 13, 1907, in part B. of the Register 
in class 42, in respect of Indian condiments, 
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o. llomst ronciinint wirr — Special 
circumstanc fs.]- An application for 
rcglBtratlon of a trade murk hnyinR 


bot'ji o)>]*OHt*d by the regieterod pro- 
prietoi of a trade mark limited to 
New South Wales, was granted sub- 
ject to u limitation to the States other 
than Now South Wales: - Held : 


appot.’s mark A that of opponent were 
the sauie or nearly identical, even if 
they wei-e, there had been honest 
concurrent user of the marks in 
Now South Wales, & there were 
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namely chutney, cxuTy powder, <fe guava jelly. 
The application was opposed by another co. on the 
ground that they were the registered owners of 
similar marks in the same class for Indian sauces. 
The question arose whether concurrent user could 
be relied upon in an application for registration 
in part B. : — Held : by Comptroller-General as 
Registrar of Trade Marks, that registration is 
properly permissible in part B. on the ground of 
concurrent user, & on a consideration of the facts, 
registration ought to be allow<M. — Re Gkdye h, 
Sons, Ltd.’s Application (1J)22), 39 R. P. C. 377. 

286. Opponent ignorant of concurrent user.] — 
Re Papina (No. 2), No. 218, ante. 

287. Similar marks used without confusion.] — 

IT. Lttl. applied to register a trade mark in class 42 
in respect of pickles vinegar, consisting of a 
swan within an oval, having above it the words 
“ Swann k (’o.,” k bem^ath it the words “ Birming- 
liatn & Stourport, Worcestershire.” The Registrar 
refused to jxroceed with the registration of this 
mark on the ground mainly tliat it so nearly 
resembled a mark aliv^ady registered by B. k co. 
for goods in the Svame class that it would be calcu- 
lated to d<‘ceive within the meaning of Trade Marks 
Act, 1005 (c. 15), s. 19. 11. Ltd. app(‘aled to the ct., 

who ordered B. <fe co. to be sfTved with notice of the 
app(*al. TJiis was done, <&: B. & co. appeared to 
resist tlie application for an order to proceed with 
the registration. The evidence showed that tlie 
marks had been used concuri'ently for a consider- 
able number of years, k that there was no evidence 
of any confusion having occurred.- Held: the 
Tuark did not so resemble th(* mark already on 
tJie Regist(‘r as lo be calculated to d(*ceive, k the 
Ilegistrar should proceed with the registration in 
thi‘ ordinary way . — Rc TIolprooks. IjTD.’s Aj'PLI- 
CATFDM (1909), 20 R. P. C. 791. 

288. User with knowledge of registration of 
nearly identical mark.] — An American co. in 1914 
a])i)lied for the registration of two labels as trade 
marks in class 12 in resjx'ct of hack saw bhules. 
4’he lab(‘Is included the word “ Victor ” with the 
words trade mark added k the name of appets. 
''The word “ Victor ” was the most prominent 
f(‘ature of the labels k had been us(‘d by aiipcts. 
on th<‘ir hack saw blades wliicii had been largcdy 
imported into thi.s country sinci* about tin* y(*ar 
1901 k was registered in most foreign countries. 
In 1909 appets. had applied for registratiem of the 
word ” \Tctor ” for the same goods but the 
application was opi)os(‘d by an English co. who 
were the registered propiietors of a trade mark 
registered for the same goods k consisting of the 
word ” Victory ” in combination with a laurel 
wreath & the ajiplication was in 1910 refused by 
the Registrar of Trade Marks. The ]>reseut 
npjdications were rt'fused by the Registrar of 
'I’rade Marks, on tho grounds that they raised 
substantially the same i)oint as had been decided 
on the prewdous apjdication k that registration was 
prohibit'd by Trade Marks Act 1905 (c. 15), s. 19, 
by reason of tho existence on the Register of the 
“ Victory ” mark as well as in tlie exercise of his 
discrelion. Apjicts. apjiealed k also relied on 
honest concurrent user k asked the ct. to exercise 
its jurisdiction under Trade Marks Act, 1905 (c. 1 5), 
B. 21, k direct the applications to proceed. The 
English CO. was served with tho notices of motion 
k appeared on the hearing k opposed the applica- 


tions. Tlieir trade mark was registered as an old 
mark : — Held : the applications were equivalent 
to a fresh application to register the word “ Victor ” 
as a trade mark there being nothing distinctive 
in cither label except that word k that the Regis- 
trar w^as right on tliis k the other grounds in liis 
refusal to proceed with tlie applications ; the' 
word “ Victor ” was not a word liaving no dnect 
reference to the character or quality of th(‘ goods 
k that the labels w^ert' not registrable otherwise 
than on a special application under Trade Marks Act , 
1905 (c. 15), 8. 9 (5), & on the applications und(*r 
Trade Marks Act, 1905 (c. 15), s. 21, the appct.s. 
had used the word “Victor,” k not the labels, as their 
trade mark, k tliat the evidence did not establish 
user by them of the labels, as trade marks, k the user 
by appets. having been modern k the greater part 
of it at all events with full knowledge of the 
English co.’s registration the ct. w^juld not in any 
case have cxercisi'd its discretion under Trade 
Marks Act, 1905 (c. 15), s. 21, in ap^ict.’s favour. In 
any circumstances the ct. would not havt' permitted 
registration of a label which contained a btatement 
that “ Victor ” was appet.’s trade mark. — Re 
Massachusetts Saw Works’ Application (1918), 
35 R. P. C. 137. 

Old marks.] — See Nos. 29U-2i)2, 291, post. 


Sun-SECT. 9 . — Old Marks. 

A. In General. 

See Trade Marks Act, 1905 (c. 15), s. 9 (5), 19. 

289. General rule — Old mark entitled to regis- 
tration — Though similar to trade mark subse- 
quently registered.} — An application made in 
Nov. 1881, ))y an Aimulcan firm of oil manu- 
facturers for tlie registration under tlie Act of 1883 
of a ti*ade mark for illuminating oils, wliich mark 
had been us(*d by them in America sinci' 1872, 
k had bt'cn known in England as the “ Wliite 
Ros(‘ ’* mark prior to 187.5, w\as refused by the 
Com])troller u])on tlie gi’ound that thei'i* liad biaui 
on the register since 1878 a similar mark for illu- 
minating oils called tlu' “ Rosaline ” mark, of 
which an ]‘]nglish firm ivere the iiropiietors : — 
Held: althougli there w'as enough similarity 
between tlie two marks to render it possible for 
the ])ublic to mistake the oni* for the otlur, yet as 
tlie “ Wliite Rose ” was to all intents k purposes 
an old mark, it ought to be admit t ed to registration. 
— Re “White Rose” Application (1885), 30 
(hi. 1). 505 ; 51 L. .T. (hi. 9()] ; 53 ].. T. 33 ; 33 
W. R. 790. 

Annntation: Reid, lie Colman’s Appla. (181)0, 70 li. '1 . 

398. 

290. Concurrent user — By not more than three 
different persons ~ Right of each to register .]-- 

(1 ) Wlien a tradi^ mark has been used by not moi'c 
than three ditTerent persons in the same trade as an 
old mark, that is before Aug. 13, 1875, each may 
register it. 

(2) When it has been used by one or two persons 
as an old mark, it can only bo registered by another 
person as a now mark if tlie consent of tho prior 
oivner or ownei's is obtained. 

(3) When a trade mark lias been used by more 
than three difforent persons in the same ti-ade, it is 
not distinctivi* but common to tlie trade, <Sr cannot 
be registered by any of them. 

Blocc r. Andkhsov (1900), ‘21 N. S. W. 
Eq, 2.18: 17N.8. W. W.N.117.— AUS. 

q. Old nuirku d' three marks rale.] 
“ASHTOX tSC J’AItSOVS, JiTD. M\14- 
suAix’s Chemical Co., Ltd, (J904), 
23 N. Z. L. K. 702.— N.Z. 


special clrcumstaneos with in tho niean- 
mg: of Trado Marks Act. 190.5, s. 28, 
& consequently appet, was entitled 
^^ifistratloTi in rcBpoet of New South 
^ RRahim 

(1900), 7 C. L. R. 752.— AUS. 


PART I. SECT. 2, SUB-SECT. 9.— A. 

p. Three mark ruZc.] — Tho throe 
mark rule does not apply in Now 
South Wales, wht'ro a trade mark can 
only bo the propt'rty of one trader, 
unaer Trade Murks Act of 1805. — 



176 Trade Marks, Trade Names and Designs. 


Sect. 2. — What trade marks registrable : Sub-sect. 

9, A. & B. (g) (fe (b).] 

(4) Semble : marks which so closely resemble 
one another that Ihe use of the one might be 
restrained in an action by tla* owner of the other, 
will be treated as identical for the purpos(*s of the 
above rules . — lie Wat.kokn Aerated Waters 
Co.’s Application (1877), 54 L. J. Ch. 394, n. 

Annotations ’—As to (3) Refd. AV Prook’H Trade-Mkb. (187H^, 

2(i W. K. 701. (hncrally. Held, lie Wragg’s Trade Mk 

(iss:)). 20 Ch. I), 'iro. 

291 . — — A new mark may be 

r(‘gistered in respect of some of the goods in a 
class, though a similar old maik is alr(‘ady regis- 
tered for other goods in the same class, if the goods 
are distinct. Any mark us('d helore Trade Marks 
Hegistration Act, 1875 (c. 91), is an old mark only 
in resiiect of the goods as to wliich it lias been used. 

50 far as regards other goods it will be trc‘ated as a 
new mark, lV:- will not b(‘ registered if it clashes with 
anoth(‘r mark w Inch is old in respect of those goods. 
Old marks may be registered up to the number of 
three by different pt'rsons in respect of the same 
goods, even if identical ; but this rule does not 
apply to new marks, A- if the same old mark has 
been used in resfiect of the same goods by more 
than tliree different persons, it is a common mark. 
—Sc ,Telley, Son &, .Tonls’s Application (1878), 

51 L. J. Oh. 039, n. ; AO L. T. 381. 

An7wfations : — Distd. lt< IMuik'Ii’h Appln. (1883), .'»() L. T. 12. 

Refd. Henbow r. Jjou, Jjow v. Heiibow 11 L. T. 

87. -i. 

292. - ----- .] — I’OWELL, Se IhiATT 
(1878), Sebastian Dig(‘st of 'IVade Mark Cases, 357. 
Annotation. — Reid. IVIoiiBon v. liocbm (1881), 2(> (’b. I). 

3‘18. 

293. — — - - .J— With respect to old 

trade marks, the rule of the ct. is to peumit regis- 
tration of (*v<‘n identical old marks up to the 
numb(*r of three, though if more than three appli- 
cations for tlie ri'gistrat ion of tlie same old mark are 
rec(‘ived, it must be treated as common. 

Where an outgoing iiartner remain(‘d, under the 
circumstances, entitled to manufacture a particular 
articl(‘ from tin* oi-iginal reeijx', the property of the 
partnership: — Held: lie was entitled to use the 
old trade name of the article, but not to repri'sent 
that it was manufactured by tlie old firm or their 
successors, «Sc to use the old trade mark and have it 
registeretl, although identical with tliat of the 
successors of the old firm. — II enuow v. Low, IjOW 
V. BenboW (1881), 4t L. T. 875 ; 29 W. IL 837. 

294. — Concurrent foreign user by ap- 

plicant.] — In 1842 the predecossor.s in business of 
L. <fe K. invented a trade mark, ^ used it on all the 
articles manufacturi'd by them. Ji. & Jv, r(*gis- 
tcred this as their propis'ty in 1880. M. now 
applied by summons for the registration of a trade 
mark identical wdlh tiiat of L. A K. with the 
exception that he substituted Jiis own name A 
address for that of “ Muriay A Lanman,” which 
appeared in th<' original ti-ade mark, lie alleged 
foreign user since 1809, A that Ik* had registered 
abroad A claiiiK'd to have his trade mark registered 
here as an old mark iindi'r the “ tliree-mark rule ” : — 
Held : the resi'mblance between the two trade 
marks was so close that the later one must have 
been copied from the earlier ; there was no 
evidence of the user of the appet.’s trade mark in 
Kngland ; had it been attempted to be used in 
England appet. could have been restrained by an 
injunction ; foreign user alone could not entitle 
appet. to registralion or bring him within the 
operation of the “ tliroe-mark rule ” as being con- 
temporaneous user before Trade Marks Act, 1875 
(c. 91 ), A the application must bo refused with costs. 
— Be Munch’s Atplication (1883), 50 ]j. T. 12. 


295. Persons using substantially 

similar marks.] — Re Wbagg’s Trade Mark, No. 
407, post. 

296. Old mark only attaches in respect of goods 
as to which used.] — Re Jelu^y, Son A Jones’s 
Application, No. 291, ante. 

297. — .j —Re Lyndon’s Trade-mark, No. 
192, ante. 

R. Conditions of Registration. 

{a) User as Trade Mark. 

298. General rule.] — Re Wood’s Trade-mark, 
Wood v. J.ambert A Butler, No. 71, ante. 

299. — .J — Bourne v. Swan A Edgar, Ltd., 
Re Bourne’s Trade Marks, No. 311, j)osL. 

300 . User entitling owner to maintain action 
for Infringements.]— A ppets., who were iron manu- 
facturers, had for a long period before the passing 
of the Trade Marks Hegistration Act, 1875 (c. 91), 
been in the habit of using as trade marks the letters 
B B TT, which woii' tJie initials of the firm, A also 
the same marks coupled witli symbols or words 
common to the trade, denoting the quality of the 
iron : — Held : every mark or combination of marks 
or words used as a trade mark before the pas.sing 
of Trade Marks Hegistration Act, 1875 (c. 91), 
which would have entith'd the proprietor to main- 
tain a suit for infringement against any person 
imitating it, may be registered as a trade mark 
under the Act, A a trader is entitled to register a 
series of such maiks which only differ fi'om each 
other by combining in different modes a mark 
common io all of them A peculiar to tlie trader, 
with words merely indicative of the quality of the 
goods marki'd or s>TnboJs common to the trade, a 
note being in sucJi a cas(‘ enteri‘d in the register 
specifying tlie portions of tlie combination as to 
which no exclusivi* right is claimed. — Re Barrows’ 
Trade-Marks (1877), 5 Eh. 1). 353 ; 40 L. J. Eh. 
450; 30 L. T. 291 ; 25 W. H. 407; on appeal, 
5 Ch. I). ]). 301 ; 40 L. J. Ch. 725 ; 30 L. T. 780 ; 
25 W. H. 504, C. A. 

Annotations • Retd, h'l Hrook’n Trudo Mkb. (1878), 2(» W. It. 

7!H ; iCi Kulin’h 'riado Mks (1878), 63 L J. Ch. 238, n. ; 

lie Anderson ’h Tr.idi Mk. (188 1), 20 Ch. D. 109. 

301. Name stamped on goods.] — Re Chorlton A 
Dugdale’s I'rade Maj{K, No. 315, post. 

302. Single letter.] — A single hdter which has 
l)(‘on used by a lirm as a trade mark btJore I Ik* pass- 
ing of Trad(' Marks Hegistration Act, 1875 (c. 91), 
is not a trad<* mark within the dehnition contain(*d 
in 3Yad(‘ Marks Hegistration Act , 1875 (c. 91 ), s. 10, 
A cannot be registered thereunder . — Rt Mitchell’s 
Trade Mark (1877), 7 Ch. J). 30 ; 40 L. J. Ch. 
870 ; 20 W. H. 320. 

Annotation *- Refd. JuinoH v. P.ni\, Re James’ Trade Mk. 

n8cS6), h. J. Ch. 211. 

303. Word designating particular class of 
machine.] — (1) H. A co. registered the word 
“ Albion ” as a trade mark, alleging use before 
1875. They brouglit an action for infringement 
again.st W. A eo. Th(* all(‘ged infringement 
consisted in taking a finger, markt*d “ Albion,” 
from one of pitfs.’ machines A putting it on to one 
of defts.’ machines : — Held : defts. had not 
infringed. 

(2) llefts moved to rectify the liegister by ex- 
punging the trade mark, or limiting the registi’ation 
to certain specified goods. Pitfs. admitted that 
they had only used the trade mark before 1875 
on the specified goods, A therefore did not opjioso 
the proposed limitation. That they resisted 
the motion so far ns it asked for an order to 
expunge : — Held : pitfs. had only used the word 
Albion to denote design, A not as a trade mark, 
A therefore defts. were entitled to an order to 
expunge, but by agreement an order was only 
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made for liinitaiion of tlie registration to the 
specified goods, subject to the Comptroller* General 
not objecting to an order in that form. 

If 1 did not come to that conclusion [irse of mark 
as design], 1 should be forced to tlie conclusion that 
ho was oiily properly registered for certain ai*ticles 
on his own evidence. Jfo could not possibly, 
because he used “ Albion ” for mowers, reapers, 
chaff cutters, & oth<‘r tilings, register it for all 
agricultural & horticultural implements, & all 
other machinery, which is what he has done. It 
was never intend(*d that a man having a trade 
mark for one class of maehin(‘ry, sliould register it 
as a trade mark for all. But 1 need not go further 
into that, because J think that , if he really had only 
used the word “ Albion ” as designating a parti- 
cular construction or class of machine, he did not 
use it as a trade mark before 1875. Therefore he 
ought not have been placed on tlie Ilegister as the 
owner of a trade' mark ; A the'refore the Register, 
being in that stuise improjier, must be rectilied 
(KEKF.WIC'II, .1.)., llATJRlSON V. WOODROPFE, lie 
llATlK ISDN’s Tradk Mark (18811), 7 U. P. C. 25. 

304. Mark on goods lying In ships in port.] — 
Be Mfeus’s Aprlic’ATJon, No. 324, post. 

305. Necessity for proof of substantial public 
user — Where similar old trade mark already 
registered.] — W here it is sought to register, by 
virtue of the “ three-mark rule,” a trade mark 
alh'ged to have b<‘en used before Aug. 13, J875, 
notwithstanding that a similar old trade mark is 
already on the register for tli<* same goods, it must 
be jiroved that there was a substantial juiblie 
us(*r of tlie mark tend(*red for registration sufVieh'nt 
to eonh'r up(»n the owikt a eoncurrent right with 
the owner of tJie trade mark already registered. 

11., T., A Go., brew(us, applied for leave to 
registiT a trade mark for b(‘(*r, wliicli they claimed 
to have used since 1 872, A wliicli consist<‘d of a red 
diamond containing a representation of a lion with 
a lleur de Us. Th<‘ application was opposed by B. 
A Go., bre\v(‘rs, who W(*re t he proj)rietors of a trad(‘ 
mark registered in 187(3, whieJi eousisted of a r(‘d 
diamond, A liad been very extensively us(‘d since 
several years prior to 11., T., A Co.’s application. 
Th(‘ evidence as to appet.’s user, though showing 
some sales under the mark, ^\ as not satisfactory as 
to its extent : —Held : (1) appet.’s mark so nearly 
resembled tlu' opponents’ mark as to be ealeulated 
to deceivf' ; (2) ajipcts. had not shown a sutlieient 
us(‘r of tlieir mark to hove oequired a concurrent 
right with the opponents.— He IJodson, Trs.sier 
A Co.’s Trade IVIaiik (1881 ), 8(3 T.. T. 188, n. 

306. Effect of period of non-user — Whether 
amounting to abandonment.]- -Mouson A (’o. v. 
Boehm, No. 407, post. 

307. .] — ^An apidication was made to register 

the word ” Emollio ” as a tirade mark in respect of 
” an article of perfumery,” on the ground that the 
word was ” a special A distinctive word used as a 
trade mark before Aug. 13, 1875,” within the mean- 
ing of Patents, Designs, A Trade Marks Act, 1883 
(c. 57), 8. (34 (3). The word iu question had been 
used on the labels in connt'ction with a perfumed 
cream by apjjct.’s father A predecessor in business, 
who died in 1867. It was doubtful whether, subse- 
quently to tliat date, thei-e had been any sale of 
the article. In 1870 apjict. had destroyed all the 
labels, which had ” Emollio ” upon them, A the 
word was never subsequently used upon any per- 
fumed cream. Since 1881 appet. had sold a solid 
tablet contained in boxes, the covers of Avliich were 
inscribed with ” Emollio Tablet, Registered.” 
Certain price lists of perfumery dealers, issued in 
1874 A subsequently, referred to Emollio Perfumed 
Cream A Emollio Tablet. The registration was 
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opposed by persons who had sold a soap by the 
name of ” Emolline,” on the ground that the use 
of the word “ Emollio ” as a trade mark previously 
to 1875 had been abandoned ; — Held : the use of 
the word “ Emollio ” on the labels on the perfumed 
cream liad been abandoned, not only by cessation 
of the user, but also by the destruction of the labels 
in 1870, whereby an intention to abandon was 
clearly indicated. — Be Grossmith’s Trade Mark, 
“ Emodlio ” (1889), 60 L. T. 612 ; 6 R. P. C. ISO. 

- ConSd. lie Talljot’n Trade Mk. (J81I-1), 6.1 
Ij. .1. C'h. 264. Kefd. Wellcome v, Tliouipson A: Ca]>[jor, 
lie HtaToiifflia VVclIcoine’a Trade-mks., [19041 1 Ch. 736. 

308. Adverse user of mark of foreign proprietor — 
-Original fraudulent user.]--iic Beaton’s Trajje- 
MARK, No. 358, post. 

309. Words not being fancy words.] — A 

motion was made to expungi* from the register two 
trade marks, ‘‘ Monopole ” A ” Dry Monopole,” 
used in connection with champagne, A registered 
in 1882 by lleid.sieck A co., of Rlieims, under tlu* 
Registration of Trade Marks Act, 1 875 (c. 91), s. 10, 
as ” s|)ecial A distinctive word or words used as 
a trade mark before the passing of tliis Act.” 

The motion was made on tlu' gnnmds (a) that 
the words w<Te not si>ecial and distinct ive : (6) 

tliat the words liad not been used alone, but always 
in association with other wonts or marks. The 
alleged user related to labels, wrajipers, corks, A 
packing cases. TIk' lab('l on ea<*h bottle bore the 
words ” Monopole ” or ” Dry Monopole ” in 
Roman letters, with the words ” ll(*idsie(’k A co., 
Rh(‘ims, (‘fatabli.shed 1875,” und(Tn(‘ath in a run- 
ning hand. The wra 2 )i)er round each bottle was 
substantially similar to the lalx'l. The corks were 
branded on the sidt's vith tin* voi-ds ” Monopole ” 
or “ l>ry Mono})ole,” A on tin* bottom with a comet 
with ” Heidsieck A co.,” round it. 

The j)aeking cases in wliicli tie' wine wa.s sold 
bore on one side tlie brand of ” Monopole ” A at 
one (‘ud the brand of ” llcidsic'ck A co.” in a 
circular or semi-circular form, A the word 
‘‘ Rheims ” running across an anchor i — Held : 
in ord(‘r to register a word or words of this kind, not 
being faiH'y words, it was necessary that they 
sliould have biM'n used, A used by themselves, as 
trad<‘ marks before tlie passing of the Act. — 
RiriiMtDs V. But(91er, [1891] 2 Gh. 522 ; 63 L. T. 
757 ; affd., [1891 ] 2 Gh. p. 640 ; 00 L. J. Gh. 530 ; 
8 R. P. G. 249, G. A. 

.i n notations Consd. til Uoi> kin sou’s Trade 7\Iks., [1892] 2 
('ll. 116; Jie J^owcH’s 'ITade Mk., [1893] 2 t'h. :{88 ; tic 
Mussaelmsetts 8a\v Works’ Appln. (1918), 3.5 K. P. C. 137. 
Reid. lie Verity’s Trade Mk., lie Hall A \Voodli«)UHe’H 
Trade Mk. (1901), 18 T. L. K. 214 ; Jie Lea’s Apple., [1913] 
1 t’b. 446. 

(6) Special and Distinctive Mark. 

310. General rule.] — Be Wood’s Trade-majik, 
Wood v. Lambert A Butler, No. 71, ante. 

311. .] — To entitle a jicrson to register a 

word used as a trade mark b(*fore Aug. 13, 1875, 
as a trade mark, it is essential to show that it was 
(1) “ sp(icial A distinctly e ” of his goods, A (2) that 
it w’as used as a trade mark. 

(3) A trade mark may be infringed by being used 
in the advertisements A circulars of a rival trader, 
if it is used in them in relation to, or connection 
with the same class of goods A in such a manner as 
to be calculated to deceive. 

(4) Delay iu moving to rectify the register by 
expunging tliercfrom a trade mark will as a general 
rule deprive a successful appet. of his costs ; but 
he may be refused relief altogether if his delay has 
placed resp. at an unfair disadvantage, e.g. if 
material evidence has been lost to resiJ. by reason 
of the delay. 

A. was the owner of the two trade marks. One 

N 
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Sect. 2. — W/tat trade marks registrable: Sub-sect. 

e, B. {h) & (r).1 

was the figure of a “ Swan,” with adjuncts, & the 
other was the word ” Swahbill.” Both marks 
were registered as old marks in 1870 in respect of 
the same class of goods, & for many years wore 
used togetlier. In 1890 A. per incur iam allowed 
the rogisteration of the word ” Swanbill ” to lapse, 
but in 1892 registered it again as an old mark. In 
1901 he brought an action against B. & co. for 
infringing his trade mark of a ” Hw^an ” in their 
advertisements A; circulars ; & thereupon they 

moved to expunge both A.’s marks from the 
register. They had become aware in 1890 of the 
registration in 1892 of the word “ Swanbill.” 
The action A motion were tri(‘d together, A at the 
trial B. A co. abandoned their motion so far as it 
sought to expunge A.’s trade mark of a ” Swan,” 
but succeed(‘d in expunging the word ” Swanbill.” 
The action was dismissed. Under the circumstances 
A having r<‘gard to B. A co.’s delay in moving to 
rectify the register, A. was order to j)ay only two- 
lifths of the taxed costs of the action A motion. 

An application by A. for a certificate on the 
ground that the validity of his trade mark of a 
” Swan ” had come in question, was refused. — 
Bourne v. Swan A Edgar, Utd., He Bourne’s 
Trade Marks, 1 1902] 1 Ch. 211 ; 72 U. J. (h. 108 ; 
51 W. B. 212 ; 19 T. L. K. 59 ; 47 Sol. Jo. 92 ; 20 
B. P. C. 105. 

AnnotalioiLfi : — la (iO Apld. Weingarten v. Bayer (1903), 

19 T. L. It. 239. Consd. Jir Davis’ Trade MKh., Davis r. 

Sussex Rubber Do., [1927] 2 t^li. 31.'). Refd. Jlcnnessy v. 

Koatiiig (1907b 21 Jt. P. (’. 180 ; Poyul Warrant Holders’ 

Assoeu. V. Deane Beal, [1912] 1 (Jh. 10: Noetori v. 

Ashburton, [1914] A. C. 932. ^.s to (4) Refd. Todd v. 

N. K. Ry. (1903). al W. R. 333. 

312. Right to register.] — l*llfs. had, for fifteen 
yeais A upw'ards, manufactured A sold a medicine 
under the nanu* of ” KeinhiU'dt’s Celebrated 
Eiunily Salve,” A in the ye ar 1870 they registered 
the words ” Family Salve ” as their trade mark in 
eonnection with such metiicine, under Trade Marks 
U('gistration Acts. Deft, in 18(58 registtTed at 
Stationei's’ Hall a similar prep«'u*ation under the 
title of ” Spalding’s Universal Family Salve,” 
A lie had since manufactured A sold the salve 
under that name. Both salv(*s wei-e sold in packets 
<*ncased in wrapp<Ts bearing the above titles in full, 
but the wrai)pers w<‘re so folded that until the 
j)ackets were opened the words ” Family Salve ” 
alone were visible. In an action by pltfs. for an 
injunction : — Held : the words ” Family Salve ” 
were both a ” distinctive lu'ading,” A also ” sp(‘cial 
A distinctive words used before the pa.ssing of the 
Act,” within Trade Marks Begistration Act, 187.5 
(c. 91), s. 10; pltfs. having by the registration 
acquired a prima farie right to the exclusive use 
of the two words ” fauiily salve,” the onus lay on 
deft, to displace that right ; A deft, having failed 
to discharge that oius, an injunction must be 
granted. — Beinhardt v. Spalding (1879), 49 
E. J. Ch. 57 ; 28 W. B. 300. 

313. — .] -Whei*e the name of an individual or 

firm printed in ordinary or ornamental type has 
been used as a trade mark for goods before Aug. 1 3, 
1875, indicating the goods as having been sold or 
manufactured by that particular individual or 
lirm, it may proi)erly be registered as a ” special 
A distinctive word or combination of letters used 
as a trade mark before Aug. 13, 1875,” within 
Trade Marks Begistration Act, 1875 (c. 91), s. 10, 
or Patents, Designs, A Trade Marks Act, 1883 
(c. 57), 8. (54 (ii). — He Hopktnhon’s Tkade-Marks, 
[1892] 2 (’h. no ; (51 L. J. Ch. 387 ; 06 L. T. 487 ; 

9 B. P. C. 102. 

Aiiuotntion ; Refd. 7'f Dlny is: Book, [1892] 3 (’Ji. .'ill). 


314. .1 — I*atents, Designs, A Trade Marks 

Act, 1883 (c.‘'57), s. 64 (3) (ii), enables only those 
old marks, which do not contain any of the essential 
particulars defined in the previous clauses of the 
sect., to be registered without any disclaimer. 
Therefore, where the old mark sought to be regis- 
tered is a label consisting of a distinctive device A 
w'ords or letters, it is registrable under sect. 64 (2), 
A the words or letters must be disclaimed, notwith- 
standing the circumstance that if the words or 
letters were used alone they could be registered as 
an old mark under sect. 64 (.3) (ii). — He Wright, 
Crohsley a Co.’s Application A Boyal Baking 
Powder Co. op New Yorr, [1900] 2 Ch. 218 ; 69 
L. J. Ch. 589 ; 83 E. T. 150. 

315. Mark distinctive by user.] — C. A Co. 

in 1876 registered as a trade mark the words 
” Excelsior Spring Mattress.” In 1883 they 
commenced an action in the Palatine (]t. of the 
Duchy of Lancaster against B. to restrain him 
from using their trade mark ” ExceLsiur.” B. 
moved to remove their trade maik from the 
B(‘gister on the ground that the word ” Excelsior ” 
had not been used as a trade mark before the 
pas.sing of Trade Marks Begistration Act, 1875 
(c. 91). It appeared that the word had been used 
on bills A notices, but always aj)plying to a mat- 
tress made under a pattmt of B.’s predecessors in 
business which expired in 1883 ; that it had been 
used in combination with a devdee of a man A a 
banner on metal plates which were allixed to the 
mattress(‘s ; that an india rubber stamp containing 
the words alone had been made*, A was usually 
impressed upon the side of the mattress, A that a 
photogi'aph was constantly used in selling the goods 
which showed the mattress with a label attached, 
having on it only the words ” Excelsior Spring 
Mattr<‘ss ” ; — Held : there' had been sulUcient 
uscT as a trade mark, A the mark was i-ightly put 
on the Kegister.-- He Chortton A Dugdale’k 
Trade Mark (1885), 53 T.. T. 337 ; .34 W. B. 60 ; 

1 T. E. B. 643. 

316. — — — .j —In 1877 a ehemical manufac- 
ture*!* re*giste*roel, under Trade* Marks Re*gisti*ation 
Act, 1875 (c. 91), the worel “Vaseline,” which 
had been invonU*el by lam te) dene^te a product 
of his manufacture, the word being registered 
as an old mark used by him for six years before 
1877. 

Uj)oii an ai)plication maele in 1900 by a rival 
manufacturer for the removal of tiie mark from 
the register: — Held: (1) the weu-d hael been 
pre>j)erly i*e*gistere‘el as a “ si)ecial A distinctive 
word ” witliin Trade Marks Begistivation Act, 

3 875 (c. 91), B. 10, since appet. failed to show 
that the word had not bef*n usc'd by itself as a trade 
mark before the Act, whereas the evidence showed 
that the woi d had always been used before A since 
the passing of the Act to denote, not an ai'tich* 
manufactui'od by a jjarticular process, but an 
article identified with the name of the particular 
manufacturer. 

(2) Where a person is seeking to remove a trade 
mark from the register, the onus is upon him to 
prove that it ought to be taken off, not upon the 
party registered to make out his right to ivtain 
it on the register ; A especially so where the mark 
has been on the register for many years. — He 
Uhesebrough’b Trade Mark “ Vaseline,” [1902 1 

2 Ch, 1 ; sub nom. He Pearson’s A pitt cation. 

Re CllKESEHROUGH MANUFACTURING (Uo.’S TrADE 
Mark “ Vaseline,” 71 E. J. Ch. 427 ; mib nom. 
Re CilEESERROUGII MANUFACTURING Co.’S TRADE 

Mark “ Vaseline,” Re Pearson’s Application, 
86 E. T. 665 ; sub nom. He “ Vaseline ” Trade 
Mark. 18 3\ E. B. 468, i\ A . ; revsg. S. (\ sub nom. 



Paet 1. — Trade Marks. 


179 


Be “ Vasogen ” & “ Vaseline ” Trade Marks 
(1901), 17 T. L. Ji. 269. 

AnnotaUons : — Aa io (1) Reid. Kodak u. Londou SierooHcoplo 
^ idiotographio Co., Kodak v, Houghton, Ne Kodak'K 
'Jrado Mka. (J903), 19 T. L. H. 297. As to (2) Consd. 
Wollcorne v. Thorapaon (fc Capper, ]{e Hurrougha, Well- 
fotuc’8 Trade Mks., [1904] 1 Ch. 73(5. Apld. He KoyHtuiie 
Knitting Mills Trade Mk. (192H), 97 L. J. Cli. 31(>. 

(c) User in Same Form, 

317. Necessity for user alone.] — P. rogi»tercd 
“ braided fixed stars ” as a trade mark foi* matches, 
alleging that lie had used it as a trade mark before 
the i:)as8ing of the Act. He also at the same time 
registered a label enveloping the bf>xes in which 
his matches were sold, whicli contained the words 
“ braided fixed stars ” in two places so as to be 
conspicuous on each side of the boxes, but also 
contained a number of other words. It was 
shown that at tlie time wlii*n P. introduced the 
term “braided fixed stars” tlie term “fixed 
.stai’s ” was Luown in lh(i tj‘ade as denoting a par- 
ticular class of fus(‘cs, & that lie liad just bought 
a patent for onvi'loping the sttmis of fuset‘.s with 
wire by means of a braiding macliine. TJiis patient 
expired in Aug. 1881. It appeared from the 
(‘vidence tliat P. had not before the Act us(‘d 
“ braided fixed stars ” separaf(*ly as a trade mark, 
or othcTwise than as a part of the above-mentioned 
label. In Oct. 1881, an application vv%as ma<Ii‘ by 
a rival trader to expunge llio registration: — 
Held : (1) the registration must be expunged, for 
to entitle T*. to regisU'r tlie.se worils as a trade 
ma?'k he must- before the Act have used th(‘m as 
such alone, A not merely in conjunction with 
other words ; (2) if they liad beim so used alone 
they ought not to liave b(‘(‘n registered, for they 
wei'e only words pr()])eT*ly des<*riptive of the 
|iat(*nl(*d articli*, P. had no exclusive right to 
tluur use after the i)atent had expired . — He 
J’aliviek’s Tradi-j Mauk (1888), 21 C'h. D. 604 ; 60 
L. T. 80 ; 82 W. li, 800, C. A. 

AnnoUdioii'i : As to (1) Apld. Leonard Xr K Ilia’s 'I’radc 
Mk., Leonard Ellis v. S\ elU (IhSl), 2(5 C’li. 1). 2SS. Folld. 
/i< Cliorlton (X Dugdal»‘’s Trade Mk. (IHH.'i), Cui L. T. 337. 
Apld. li( Spericer’H 3Tade Mk. “ Diamond Cuhl Steel” 
(ISSd), .j I L. T. Go9. Apprvd. IVfjy Davis r. Jfarbonl 
(1S9()), (50 L. .1. Ch, n;. Apld. Ja Meems’ Apjtin., [1891] 1 
Ch. U ; lacliards r. Dnteher (1891). (>0 L. .1, Ch. .039. 
Reid. Hr Powell’H 3’rade Mk.. [1893] 2 (’h. 3Sh ; AV 
(’lieHol)rough'a 'I’rado Mk, “ Wise line,” [19((2| 2 Cli. 1 ; 
Andrew v. Kuchnrich, Knohnrioh’s Api)ln., JCt Andrew’s 
Apnin. (1912), 29 L. IL 181. At> (o (2) Consd. Darlow 
r. .lohuson (1899), 7 11. D. C. 39.?. Refd. He Magmdia 
iMclal CJo.’h 'rrado Mks. (1897), 79 L. 9’. 972. HoKrntlii, 
Mentd. Dowell e. Birmliighaiu t'lnegar Ilrevverv' Co., [I894J 
3 Ch. 1)9. 

318. « — .j — In order to entitle a jierson to 
register a trade mark under Trad(‘ Marks Hegi.sti'a- 
t ion Act, 1876 (c, 91), s. 10, c;onsisting of special 
Ac distinctive words, or combination of llguri'S or 
letters, used a.s a trade mark befoi'e the pa.s.sing 
of that Act, the words must liavT heen used as 
a trade mark by themselves, & not in conjunction 
with any other devici*. 

In 1870 S. registered the words “ Diamond 
(^ast Steel,” as a trade mark for st/cel & for lilos. 
The words were never used on goods by themselves, 
but always in combination with a device a name. 
The vyoT'ds were, however, sometimes stamped on 
one side of the goods, whilst the device & name 
were stamped on tlie reverse side. Upon an 
application to rectify the register of trade marks 
by expunging this trade mark ’.-—Held : the case was 
within the principle.s upon which lie Pabnefs 
Trade Mark, No. 817, ante, was decided ; Ac as 
there had been no separate user of the words as 


a trade mark, the same ought not to have been 
registered, & must, therefore, be expunged from 
the regist-er. — He Spenctmi’s Trade Mark “ Dia- 
mond Uaht Steel ” (1880), 64 L. T. 059 ; 2 T. 1^. It. 
348 ; 8 Jl. P. C. 73, C. A. 

.innotaiions : — Apld. Baker v. Kuwson (1899), If) Ch. 1). 
.^>19 ; hiehurds r. Diitchcr. [1891 ] 2 Ch. ^>22 ; He Cromii- 
tcn’H Trade Mk., [1992) I CMi. 758, Refd. Hr l^f)weirb 
9'rado Mk.. [1893] 2 Ch. 388 ; Andrew r. Kuehnneh, He 
Kuehnrieh’n Ap|)ln., Hi Tnidc* .Murks Act, 1995, Hr 
Andrew K Appln. (1912), 29 T. L. IL 1S|. 

319. - -.J — Pltf.s. & their pn‘dccessors had for 
a liundred years cariied on a brewery at Htone, 
Ac their ale Iiad become known as “ Htono Ale.” 
They had r(‘gister(‘d several trade marks wliich 
contain(‘d tlie w^ords “ Stone Ali‘ ” in combination 
with .some device or the nanu^ of their firm ; Ac 
in 1888 th(*y regisU^red as an additional t?*ade 
mark the words “ Stone Al(‘ ” alone. Deft, 
built/ a brewi'ry at Stone over wliich he placed 
the words “ StoiK' BrtAvery,” Ac when tliat was 
objected to liy pltfs., li(‘ alteri'd it to “ M.’s Stone 
Brew(M*y,” with a dcwice containing tlie words 
“ Stone Ale ” A: a monogi'am somewdiat r(\sembling 
pltfs.’ trade mark. Pltfs. brouglit an action for 
an injunction, A deft, niovi'd under the Patimts, 
Designs, Ac 'Trade IMarks ^Vet, 1888 (c. 57), s. 71, 
to enl(T a dis('laimer on the pai't of pltfs. of th(' 
exclusive?! use of tlie word “Stone” A otherwise 
to rectify the register’: —Held: (1) the word 
“ Stone ” was not a word commoii to tlie trade, 
A eonseijuently the case did not come witliin 
sect. 71, A the appliiaition for a disclaimer must 
be refused ; (2) tliere being no evidenci that 

pltfs. had us(‘d the exyjression “ Stone Ale ” by 
itself as a trade mark before Aug. 18, 1875, pltfs. 
eould not r(‘gi.ster it as a t rad(‘ mark under sect. 01 
(8) of th(‘ same Act ; (Jl) pltfs. had acquired by 
us<‘r a rigid to th(‘ usi* of tiie words “ Stone Ale ” 
wufinn tJp^ ])r*incipl(‘ of l( oUiersjtoon v. Currie, No. 
1078, post, A the conduct of d(*ft. bdng in the 
opinion of the et. calculated to deceiv(‘ the public 
into .sii})y)using that his al('S wen* brewed Ijy 
pltfs., i)ltfs. w(U’e entitled to an injunction. — 
Thompson v. Montgomery, lie Joule’s Trade 
Marks (1889), 41 (’li. D. 85 ; siih nom. Tiiomi’son 
c. Montgomery, lie 'Tiiomdson'.s 'Trade IMark, 
58 L. J. Uh. 871 ; 00 L. T. 700 ; .”,7 M . H. 087 ; 
5 T. Jj. H. .805, (’. A.; (tffd. sub uom. Mont- 
gomery V. Thompson, [1H9JJ A. U. 217, IL L. 


iiinofofums : - As to ({) Reid. BiiilandL Tnuh- Mk., 
Builaad i\ Broxhmiio Oil I’o. (1889), 12 Ch. D. 271 , 
Dowi'll r. Birniingluiin Viiu'fJrar Hioweii- ('o, [189()) 2 
(8), 51. .Is to (2) Refd. Jtc FaljuiM'JTt oil's 'roide Mk., 


EdKHiKton v. Kd^^iiistoii (18S9), 91 J.i. T. .".23 ; /a Tullxifh 
Mk. (1891). 9.5 L. .1. Ch. 291 , Ii( (.’t oslicld 's Ajijilil. 
(1999), 191 L. 5S7. As to (3) Apld. Huidltj A Daluitih 
a. RcadinfT Blsfuifc I'o. (1893). 37 Sol. .lo. 491 ; I’aiiR' r. 
Daniidls’ Hrewerlos, Hi I'aiuo’s Tiado !\lks., [18931 2 (’h. 
.»97 ; Tdmmpson r. Millci, H( Thojnj>bOM’s Tiuih' Mk. 
(1895), 13 11. JL C. 35; Dow( II c. Binuinirhaiii Vinegar 
(5).. 11899] 2 (’ll. .5 1; Kisldawav r. iSanliaiii, 
ns9()l A. (’. 199 ; Dintl r. Maison Dliiot (1 897), 77 L. 
322; Worct'slcr |{o>al Doicel.un Co. r. Ta>c-ko. VV oivcbler 
Boval Dorcflani ('o. r. Rhodes (1902), 18 T. L. LL 712 ; 
Kinmd v. Ballnntnio (1909), 27 B. IL CL 185. Refd. 
Baker i’. RawbOii (1899), 15 (’li. D. 519 ; J!( I’owelTb 4’iadu 
Mk., [1983] 2 Ch. 3S8 ; latiidoii General Omiiihiib (’o. r. 
Felton (ls99). 12 T. L. JL 213; C’o(a>er A Mel/cod r. 
Maclachkuj (1901 ), 18 R. ILC. 389 ; Walter r. Ahliton (1902), 
71 L J. Ch. 839 ; Dlot/.ker r. l.ueas (1907), 21 R. IL C. 
551- I’lieeSDateiit CainlleCo.r Of^ston A 'I’eanaiit (1909), 
29 R IL (L 797. dcncrdllo, Refd. Valentino M('at Juice 
Co. r. Valentine Extract Co. (19()0). 83 L T. 2.59; Grand 
Hotel Co. of Caledonia ripiiimb r. WiLoii, [1901] A. C. 103. 


320. -1 — To entitle “ any special & dis- 

tinctive word or words ” to be registered as a 
trade mark uudei’ Trade Marks Kegistralion Act, 
1875 (e. 01), s. 10, th(‘y must have betm used 


PART I. SECT. 2, SUB-SECT. 9.— B. (c). 

17^r^P alone.]— D kw A ll (John) & 8onh, J.td. v. Dkvvak, Dkvvar v. Dkwar & Sons, Ltd. (1900), 

N 2 
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Sect. 2. — Whdt trade marks regustrahte : Suh-aect. 

0, B. (c) ; auh-srcts. 10 <Sr 11.] 

alone as a trade mark before the passing of the 
Act, & not m(‘reJy in combination wdth other 
words. Ihdore tlie passing of Trade Marks 
Kegistration Ad, 1875 (c. 01), apjdts. used the 
words “ Perry Davis’ Vegetable Plain Killer ” as 
their trade mark for a medicine manufactured & 
sold by theru. After tlie passing of the Act they 
regist(Ted the words “ Pain Killer ” as their trade 
mark under sect. 10. Upon a motion to amend 
tlie register: — Held: (1) tlie entry must be re- 
moved from the registei*, the words “ Pain Killer ” 
not having been used alone before the passing of 
the Act ; (2) the words “ Pain Killer ” were not 
special 4k; distinctive words within the meaning 
of sect. 10, there being nothing to distinguish 
goods manufacturtd by applts. from goods manu- 
factur(‘d bv othei* persons.- — Perry Davis v. 
JlAHBORD (1890), 15 App. Cas. 210 ; 60 D. J. Gh. 
lO; 02 D. T. .289, II. L. 

Aniiotalmti^ /s fo (1) Refd. 7^ ( 'hohobi ouprii’h Tiade Mk.. 

“ \as(liiR‘,’' 2 (’ll 1. Crnrrnllu, Refd. Wriffld, 

(’1 ()ss !(‘\ 'h Api'ln.. Ja Kojal liakinp Povdoi t’o. of Now 

^ Oik. llUOOl 2 ( h. 21s. 

321. .1 — In 1882, Ileidsieck & co., a French 

tirni of eliampagne growers, registered, under 
the Trade Marks Pegist ration Act, 1875 (c. 91), 
the words “ Monopole ” tSj; “ Dry Monopole,” as 
8eparat(‘ trad(‘ marks for separate kinds of cham- 

agne, on the ground of usiu* of those marks 
efore the Act ; but they never had, in fact, used 
those words alone* as marks ; for upon the labels, 
wrappers, corks, 6: cas(\s for their bottles they had 
always used them in conjunction with the name 
of the firm, ” ll(‘idsieck k Co.,” which they also 
regist(*red by itself in 1882 as a trade mark under 
the Act ; A upon the corks & cases there Avere, 
besides, ^ ai ious devices which had been regis- 
tered as trade marks under the Act. On the 
cases, “ Monopole,” or “ Dry Monopole,” appeared 
on one side* alone, while on another side was 
‘‘ lliudsieck A (’o.,” alone, A on om* of the imds 
was one of th(‘ linn’s j*egist(‘red devices alone. 
Th(* lirm sold other brands of champagne under 
distinct iM‘ registf*red labels, bearing the name of 
the particular brand, & always the name of the 
firm underneath. 

lJ})on a motion under the Act of 1875, & the 
Patents, Designs, & Trade Marks Acts, 1883, & 
18SS, to expunge ” Monopole ” A ” Dry Mono- 
))ole ” from the register of trade marks : — Held : 
thost* vords had not been so “ used as trade 
mai'ks befort* th<‘ passing of the Act,” within the 
meaning of sect. 10 of the Act of 1875, as to entitle 
Ileidsieck A co. to have them registered ; A th<‘y 
were accordingly order<al to be expunged from 
the ri'gister. -“Putiards v. Putcher, 11891] 2 
Oh. 522 ; 60 D. J. Vh. .530 ; 8 P. P. C. 249, G. A. 

Anuotainais : -Refd. !i( liopkiiisoii's Trade Mks., 1181)21 2 
(’h. IJO; hV Powell’s 'I’lado Mk., [1893] 2 Ch. 38H ; 
Hiisthlei V. Jlertz 6c CoIHu^vn ood (I8!).')k 11 T. L. 11. 400 ; 
Ih Veilt> ’s Trade Mk., lU Hall 6: \Voodholl'^o’s Trade Mk. 
(PJOl), 18 'r. L. P. 211 : Dental Manufaeturiiip Co. r. 
Do Tuw, [19121 3 K. H. 70 ; lit la’a’n Applii., 119i31 1 C’li. 
4 10; lit MuHsaclniBol ts saw Works’ A])plii. (1918), 35 
II. C. 137 ; LactciJbote r. Albciiiiaii, [1927] 2 Cb. 117. 

322. -.] — K. A CO., Ltd., applied to register 
as an old mark the word “ Kinalian ” in an oval. 
O’lie apjjlication was opposed by a firm in which 
th(‘ name “ Kinahan ” ocemred. It appeared 
that appeis. had branded the proposed mark on 
the sid('s of the corks of all bottles containing the 
different kinds of liquors sold by them, but this 
was not the only mark on the corks, e.g. there 
was generally a seal impressed on wax, with the 
words “ Jvinahan A co., Gognac, Carlisle Build- 
ings,” or other similar words : some of the corks 


were not sealed, but in tliis case they were covered 
with capsules which bore the words “ Dublin, 
Kinahan, London,” or some such words. Labels, 
being either registered trade marks or parts of 
trade marks, with appets.’ name A address, were 
also placed on the bottles, A these labels had 
usually a caution, “ Please observe tliat^ the 
name ‘Kinahan’ is branded on the cork”; A 
some “Please observe that the name ‘Kinahan’ 
on the seal A label, A branded on the cork,” 
or similar expressions. The user of the mai’k 
was therefore always accompanied with some- 
thing else. Appets. had also registered trade 
marks in 1876: — Held: appets. had failed to 
discharge the burden which lay on them of 
showing that tlie proposed mark was used alone 
as a trade mark, A their application must be 
refused. The point whether a mark only used 
on the side of a cork, A therefore hidden, could 
be said to be used as a trade mark at all, left 
undecided.— KiNAiiAN A Co.’s Application 
(1893), 10 K. P. G. 393. 

323. . — — ,]. — M. D. A co., Tdd., applied for the 
registration in two classes of a device which prior 
to 1875, had been used by .L 11., their predecessor 
in business. Their aiiplication was made in the 
name of .T. IT. A co. under which style .T. H. was 
carrying on th(‘ business when he transferred it 
to appets. J. 11. now oppos(‘d the fipplication 
on s(*voral grounds, but mainly on the grounds, 
(a) that the de\ice sought to bo registered as an 
old mark, had rawer been used by itself as a 
trade mark bedore 1875, witJiout some accompani 
ment ; and {h) lhat the a]>plicatiou was not made 
in the name of llu* co. alone entitled to make it 
accoriling to Cos. Act, 1862 (e. 89), s. 41 : — Held : 
technically the a])})liealion was in form not made 
by the right party; tli(* de\ic(‘ was neviu* used 
before 1875; without the name of “ J. 11.” or 
” J. n. A CO.” in juxterposition to it A on the 
same cases, A the application for registi’ation 
could not therefore jii oceed.— IIeddle (.Tames) 
A Go.’.s Applications (1903), 20 IL P. G. 599. 

324. Necessity for user of whole mark.]— (1) An 
appet. seeking to register as an old mark, a dis- 
tinctive device A combination of words, must 
show that the whole combination, just as he pro- 
po.ses to register it, has been used in its entiivty 
prior to Aug. 13, 1875. 

(2) Scmblc : user of a distinctive mark on goods 
lying in the holds of ships which are merely touch- 
ing at British iiorts is not suilicient user to acquire 
a trade mark here . — Re Meeus’ Application, 
[1891 I 1 Gh. 41 ; 00 L. ,1. Gh. 96 ; 63 L. T. 610 ; 
39 W. K. 216. 

Annotations —-(irnrrnlli/. Reid. Hi Wrafht, Croyslev’s Appln , 

Roval Bakinj^ I'owder Cd. of New N ork, [1900] 2 Ch. 

218 ; He Plajei’s ^J'rnclt* Mk., [1901] 1 Ch. 382. 

325. Material alterations In mark — Substantially 
affecting Identity.] — On July 26, 1926, the Winter- 
bottom Book Cloth Go., Ltd. ajiplied to register 
two labels as trade marks which they claimed to 
have used with additions or alterations not sub- 
stantially affecting their identity, since before 
Aug. 13, 1875. Each mark consisted of an oblong 
label with rounded top A lino bord(‘r A contained 
the Boyal Arms. The mark No. 471 ,122 had been 
altered from the form in which it- was originally 
used by substituting for the words ” Sagar’s 
Patent, Jan. 1861, No. 123 ” the word ” Sagar’s ” 
A omitting the words, “ Trade Mark. Two red 
lines on each salvage fidl length of the piece.” 
The Mark No. 471,123, had been altered from the 
form in which it was originally used by adding 
above the Koyal Arms a Double Goat of Arms, by 
omitting the words “ Broughton Dye Works, 
Manchester ” A omitting the word ” Patent ” A 
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“ 1871, No. 398.” The Registrar refused the 
applications on the ground that there were 
material alterations to the marks as originally 
used substantially affecting their identity : — 
Held : the Re^strar having decided that these 
were variations in the marks as tendered from those 
originally used which were calculated to affect the 
identity of the new labels with the old, & having 
exercised his discretion against registration, that 
exercise of his discretion ought not to be interfered 

with. i?€ WlNTERBOTTOM BOOK CLOTH CO., 

liTD.’e Applications (1927), 41 R. 1\ O. 402. 


Sub-sect. 10. — Associated Trade Marks. 

See Trade Marks Act, 1905 (c. 15), ss. 24-27. 

326. Necessity for association — Same goods or 
description of goods.] — (1) A co. which carried on 
several separate & distinct businesses registered 
the trade mark “ B.S.A.” in class 19 in respect 
of arms, ammunition, & stores. They subse- 
quently applied to register th(i same trade mark 
in class 22 in respect of cycles, motor cycles, k> 
automobiles. The Registrar required them, as 
a condition of registration, to agree that the 
marks should be associaR^d in accordance with 
Trade Marks Act, 1905 (c. 15), s. 24. 

On appets. declining this condition, the Regis- 
trar, in the exercise of his discretion under s. 12 
(2), of the Act, declined to register the mark : — 
Held : the discretion vested in the Registrar was 
not an absolute discretion, but one to be exercised 
subject to the provisions of the Act. Sect. 24 
was one of sucli provisions, & had nothing to do 
with the registration of identical trade marks, 
but of marks “ so closely resembling a trade nmrk 
of appet. ah’eady on the register for the same 
goods or description of goods as to be calculated 
to deceive or cause confusion if used by a person 
other than appet. ” ; (2) the two classes of goods 
in question were also not the “ same goods or 
description of goods,” the registrar must be 
directed to proceed with the registration of the 
mark in class 22 without the condition of associa- 
tion ; (3) appets., although successful, must pay 
the costs of the Registrar, who was a public oHlcial 
occupying a fiduciary position, & had done nothing 
to disentitle himself to costs. — Jie Birmingham 
Small Arms Co.’s Application, [10071 2 Ch. 
396 ; 76 L. J. Ch. 571 ; 97 L. T. 330 ; 23 T. L. R. 
650 ; 51 Sol. Jo. 591 ; 24 R. P. C. 563. 

Annotation : - As to (3) Consd. AV Brnmi)t()u\ Apjdn., IIU26J 
Cli. 


Sub-sect. 11. — Fancy Words. 

See Patents, Designs, & Trade Marks Act, 1883 
(c. 57). s. 64 ; Trade Marks Act, 1905 (c. 15), 
s. 9 (5) (d), (c). 

327. Inapplicability of decisions.] --In /n re 
Farhenfahrikev Application j No. 22, ante. 
North, J. said he did not see how he could hold 
“ somatose ” to be an invented word within 
Patents, Designs, Trade Marks Act, 1888 (c. 50), 
s. 10 (5) (d), having regard to the decisions 
with respect to such words as ” Herbalin ” 
“ Washer ine ” & “ Valvoline.” All these deci- 
sions had reference to the provisions of Trade 
Marks Act, 1883 (c. 57), s. 64, with regard to fancy 
words. In my opinion none of the decisions on 
that part of the original sect, have any bearing 


on the new provisions to be found in the sub- 
stituted sect, the purpose of wdiich was, 1 think, 
to get rid of expressions wdiich had occasioned 
much embarrassment A of all the distinctions A 
decisions which had been founded upon them. 
These decisions so far from affording any guid(‘ 
to the true interpretation of the particulars desig- 
nated (d) & (c) in Trade Marks Act, 1905 (c. 15), 
8. 9 (5), are likely to lead to error if applic'd to 
these new provisions (Lord Herscheli.). — Fast- 
man PiiOTOGRAi'Hic Materials Co. v. Comp- 
troller-General OF Patents, Designs Trade 
Marks, [1898] A. C. 571 ; 67 L. J. Ch. 628 ; 79 
L. T. 195 ; 47 W. R. 152 ; 14 T. L. R. 527 ; sub 
7iom. He Eastman Photograpiiii’ Materials Co., 
Ltd.’s Application, 15 R. P. (’. 176, 11. L. 

Annotations : — Mentd. I'leld r. WtiRcl Sjiidirute, lU Trade 
Mk. 90,997 (1900), 17 R. 1’. 2()() ; AV Linotype Co'h 

Trade Mk., 11900] 2 Ch. 23H ; lie “ Lineeda ” Trade Mk., 
(1901) 1 Ch. 550; Kodak r. IjOiulon Stereosc ojOe (fc 
Photojyruphle Co,, Kodak v. llougliton. Hr Kodak's 'ITudo 
MkH. (1903), 19 T. L. R. 297 ; lloinniel v. Gebnidei, lUnicr 
(1904), 20 T. L. K. 585; A.-C. r. Metropolitan Electije 
Supply Co., (1905) 1 Ch, 24 ; Christy r. Tit)i)er, (1905) I 
Ch, 1 ; H. r. West Ridiny: of \ orkshire County Conned, 
(1900) 2 K, B. 67(5 ; Jir Cebletner’H Trade Mk., (1908] 1 
Ch. 513 ; lie Trade Marks Aet, 1905 (1909), 25 T. L. R. 
695 ; He Applns. of Soe. le Ferment (1911), 2s T. L. R. 
175; He Du Croa* Ap]>Ins., 119121 I Ch. (ill; H( Call 
Llndhtrocni Akt.’s Trade Mk,, 11911] 2 Ch. 103; He 
Cordiuff’s Appln., (19161 1 Ch. 422; /if (Jairett’s 'I’rnde 
Mk. (1916), 85 L. J. Ch. 350 ; O’Grady r. AVilmot, 119161 
2 A. C. 231 ; Hr Yaldinpr MannfactnnntJ: Co.’h Appln. 
(1916), 33 H. P, C. 285 ; Banlmry r. Bank of Montreal, 
(1918] A. C. 626 ; Dohh Dohb (191^). 87 L. J. Ch. 321 ; 
fie Wernher, Wernher r, Beit, (1918] 1 Cii. 339; /ir 
Eisiuan (London) Ltd.’s Ajiplu. (1920), 37 R. Jk (k 135 ; 
He Diamond T. Motor (’ar Co., 11921] 2 Ch. 5S3 ; He 
Salter’s Ai)pln. (1 923), 10 It. IkC. 10'2 ; Jif D.i\i8’H Trado 
Mkh., Davts e. Sussex Itnhlier I’o., 11927] 2 Ch. 315. 

No'te. — The expression ” Fayicn word or tvords 
7iol in common vse ” oriffinally contained in the 
Patents y Designs, A: Trade Marks Act, 1883 (c. 57), 
is now of no practical importance. See l*atenfs, 
Designs, ci’ Trade Marks Act, 1888 (c. 50), Trade 
Marks Act, 1005 (c. 15), s. 9 (5), ivhcre other expres- 
sions have been substituted. See, also. No. 32, 
ante. Decisions on ” Fancy 1 Cords ” therefore are 
only included hi the following form. 

328. Registration as fancy word refused.) — 
He Apollinaris Co.’s Trade Marks, [1891] 2 
Ch. 186 (Apollinaris) ; He Harris’s Trade Marks 
(1892), 9 R. I*. C. 492 (Beatrice) ; Davis &, Co. v. 
Stbibolt & Co., He Davis, Bergendaiil, A Co.’s 
Trade Mark (1888), 59 L. T. 851 (Bokol) ; 
lloDGSON V. Sinclair (1891), 8 T. L. R 45 
(Britannia) ; He Lloyd & Sons’ Trade Mark 
(1893), 10 B. P. C. 281 (Carnival); Re Gestet- 
ner’s Trade Mark, [1908] 1 Ch. 513 (Cyclostyle) : 
Re Van Duzer’h Trade Mark, Re Leaf, Sons 
Co.’s Trade Mark (1887), 34 Ch. D. 623 (Electric 
Velveteen); Re JIannay’s Trade Mark (1889), 
7 R. P. C. 46 (Electroid) ; He Apollinaris Co.’s 
Trade Marks, (1891] 2 Ch. 186 (Friedrich.shall) ; 
He Arbenz’ Application (1887). 35 Ch. D. 218 
(Gem); He Lajng’s Trade Mark (1887), 3 
T. L. R. 728 (GlengowTie Highland Whisky) ; 
Re Harden Star Hand Grenade Fire Ex- 
ttngutsiier Co., I.td. (1886), 55 L. J. Ch. 596 
(Hand Grenade Fire Extinguisher) ; Humphries 
< fc Co. V. Taylor Drug Co. (1888), 39 Cli. D. 
693 (Herbaline) ; Re Apollinaris Co.’s Trade 
Marks, [1891] 2 Ch. 186 (Hunyadi Janos) ; Paine 
& Co. V. Daniellh & Sons’ Breweries, lie Paine 
& Co.’s Trade Marks, [1893] 2 Cli. 567 (John 
Bull) ; Towgood Brothers v. Alexander Pirte 
& Sons, Ltd. (1887), 56 L. T. 394 (Jubilee) ; 
lie Thompson’s Trade Mark (1888), 6 R. P. C. 
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gccL 2,— What trade marks rcgislrahle : Suh-scct. 1 3 . 
Se<t. 3 : Su h sect. 3 . 1 

213 (Manor) ; />V Van Duzhu’k Tuaiik Makk. 
Jte Lkaf. Sons & Co.'s 'I’nAOE Ma1!K (1HH7), 34 
Oil. D. 623 (Molrosa Fnvourito Jlair lUvstoN'r) ; 
lie VrGNiEK’8 Trade Mark “ Monorkut ” (188{^), 
61 L. T. 493 (Monobrut); AV Prk'E’h Patent 
Candle Co. (1S8-3), 27 Ch. D. BSl (National 
Hporm) ; lie Hanson’s Tuade Mark (3887), 37 
(72. V. 112 (Bod, While Sr Bhu') : H atickman 
Ayres, Re Watermam'h TiiAnE ATark (1 888), 30 
Ch. D. 10 (Bovrrsi ) ; TiroMPsoN v. Miller, Re 
Thompson’s Trade Mark (3 80.7), 3 3 13. (’. 3.7 

(Boadstor) : Re Sanitas (’<>., I.tj)., O’rade Mark 
“ Sanitas,” (1887), 58 L. T. IBB (Sanitas) ; Lever 

V. (JooDWiN (1887), 3() Cli. J). 1 (Si'lfAVbisher) ; 
Re Banks Sr, James’s Trade Mark (180.7), 44 

W. K. 32 (Shakspero) ; Great Tower-Stiieet 
Tea Co. v. JIedley Smith, Re Great Tower- 
Street Tea (’o.’s Trade Mark (1880), 5 T. L. B. 
232 (Towor Toa) ; Re Leonard <fe Ellis’s Trade 
Mark, Leonard & Ellis v. Wells (1884), 2B 
(Oi. 1). 288 (Valvoline) ; Burland r. Broxiuirn 
(J iL Co., Re Borland’s Trade Mark (1880), 42 
Cb. D. 274 (Wasla^rinc) ; Re Friedlander’s 
Trade Mark, [1887] \V. N. 87 (Zopbyr Asiatic- 
Walnut Pi])(‘). 

329. Registration as fancy word allowed.] — 

Re ” At.rine ” Trade Mark (1885), 20 Ch. D. 
877 (Alruno) ; Re Trade Mark No. 78,407, 
“ Boviui,,” [180B1 2 (’h. BOO (Bovril) ; Slazenger 
V. Malincss, [1885J W. N. 124 (Lawfoi-d Tonnis 
Harquot) ; Re Densiiam’s Trade Mark, |1805| 

2 (’h. 17B (MazawatGa*) ; Re Bdrgoa'NE’s O’hade 
Mark (1880), B1 L. T. 30 (Oonioo) ; Blatr v. 
Stock (188 3), 72 L. T. 123 (Strathmoiv Whisky) ; 
Wellcome (trading as Burroughs, Wellcome 
Co.) r. Thompson A (’apper, Re Burroughs, 
\Vell(-ome a, (’o.’s Trade Marks, [1901] 1 (’h. 
73B (Tabloid). 


Se( T. 3.- registration. 

SuH-sEcT. 1. — In General. 

Ncc Trade Marks Act, 1007 (c. 17), ss. 12 18, 
28-31 ; Trad(‘ Marks Ael, 1010 (c. 70), sebed. 11. 

330. Registration at risk of person registerlng.]- 

— Re Hyde A; (’o.’s Trade Maihv, No. 431, past. 

331. Objects of registration.] — (1) I’lio obj<‘ct of 
the Act of 1877 is not to jj;ive new rights, but to 
place a restriction on th<* bringing of actions for 
infringenRuit of trade marks, by renjuiring th<‘ 
previous registration of .sucli imirks ; A also, by 
m(*aris of registration, to facilitate the evidence 
of title to trade marks. 

(2) If a p(‘r.son has been on the legi.ster for five 
years as the proprietor of ii trade mark, S(‘ct. 3 
is conclusive as to his right to bring an action for 
infringement of that mark. Sc tdic regist riit ion is 
in that action conclusive evidi-ncj* of liis right to 
the exclusive user ( 2 f the mark. But sects. 3 & 7 
being independent sects., tlie title aequir-ed under 
the former' is no bar to an application under the 
latter to rectify the register, oven after 31\e yevars’ 
registration, & on such an application the ct. 
has to consider whether the mark is properly 
on the register. 

(3) The I'ogistration is to be limited to the par- 
ticular goods in connection with which the trade 
mark is uscal. 


So. where E., a manufacturer of iron sheets 
had registered for more than five years as pro- 
prietor of a trade mark generaUy for the whole 
! of class 7, described as “ un wrought & partly 
wrought niet-als used in manufacture,” upon a 
Runinions taken out by a manufacturer of steel 
A iion wire, one of the articles comprised in that 
class, who had registered a similar trade mark 
confined to steel & iron wire, the register was 
rectified by limiting the registration of E.’« trade 
mark to tJio particular goods in wliich he was 
eaiTidng on business — namely, iron sheets. 

(4) If a man wiio has registered a trade mark 
for any particular goods wishes to extend his 
busine.ss to a new description of goods, A to use 
his trade mark in connection with those goods, 
a further registration of his trade mark in respect 
of those goods is necessary. 

Qu. : whether a trade mark can be registered 
which is not in actual user as such at tlie time of 
registration. 

(5) TJie assignee of a trade mark has no higher 
right than his assignor had, A he has therefore 
no exclusive right to a trade mark, unless the 
business of the assignor assigned to him is co- 
extensive with the trad(' mai*k as registered. — 
Edwards v. Denni.s, Re Edwards’ Trade Mark 
(1887), 30 (’h. L). 474 ; .77 L. J. Ch. 125 ; 54 L. T. 
112 ; 2 T. L. B. 1, G. A. 

Annotations : — As to (1) Consd. Lambert & Butler v. Good- 
bo(l> (H)02), 18 'J\ L, IL 39t. Reid. Hr Lyndou’b Trade* 
mk. (188(1), .32 Ch. D. 109. As to (2) Consd. He Wood’s 
Trado-mk., Wood n. Lambert & Butler (188(1), 32 Oh. D. 
217. Apld. He Hehniidt’s Trade Mk., Jackson r. Napper 
(188(5), ;U> Oh. 1). 162 ; Baker r. Uawson (189((), 45 Oh. D. 
519. Retd. He Verity’s 'I’rade Mk., He Hall & Wood- 
house’s Tiade Mk. (1901), 18 T. Ji. K. 214. As to (3) Distd. 
lie .Schmidt 'tt 'J’rade Mk., Jackson v. Napper (1886), 35 
Oh. D. 162; He Australian Wine Import ei-b (1889), 41 
Oh. D. 278. Extd. Hart v. (k)lley (1890). 44 Ch. D. 
193. Apld. Hartrreave v. Fn-cinan, [IsUlJ 3 Oh. 39 ; He 
Itcfflsleicd Trade Mks. of Balt, Re Carter’s Appln., [1898J 
2 Oil. 432 ; Re Orornidon’s Trade Mk., [1902] 1 Oh. 758 ; 
Re Hait'b ItcKisterod Trade Ml;., [19021 2 Ch. 62J. Distd. 
Boord e. Huddurt (1903), 89 Ij. T. 718. Apld. Anglo- 
SwiKs C’oiuIcnh(-d Milk Oo. v. I’earks, Guuhlon & Teo 
(1901), 20 R. 1\ (\ .509. Consd. Finlay e. .Shamrock Co. 
(1905), 22 It. P. O. 301 . Distd. Walpamur t’o. i). SandcrHOii 
(1926), 43 U. P. V. 385. Retd. Re Hudboii’a Trade Mks. 
1886), 32 Oh. I). 31 1 ; Jay r. Ladlcr (1888), 40 Ch. 1). 649. 
As to (0) Consd. Ite ItcK-lstcied Trade Mks. of Bntt, Re 
Oai-t.or’H A|>pln., [1898] 2 tth. 432. Oenernlly, Refd. 
imperial Tobacco (Jo. of Great lirltaln & Ireland v. 
Pasquali, Re Imperial Tobacco Co.’s Trade Mks., [1918] 

2 Oh. 207. 

332. Discretion of Registrar.] — Eno v. Dunn, 
No. IHO, a7ife. 

333. .1 Re Sai.ter’s Application, No. 40, 
aide. 

334. - Whether subject to appeal.] — Re 

Booth’s Dlstillery Co., J^td.’s Applications, 
No. 230, ante. 

335. * .] —An application was made 

under tlio Act of 1883 by a Sjjanish co. to register 
for liqueurs A (4ixii*s certain trade marks, an 
es.scntial feature of ’i\hich was eitlier a diamond 
divided in two triangle.s, coloured y(3lIow A green 
resi>ectively in actual use, or a green diamond 
bearing a monogram. The Comptroller as a term 
of registration required the consent of Bass, 
Ratcliff A Gretton, Ltd., who had several diamond 
A triangle marks upon the register for beers A 
.stout, A by reason of appets.’ failure to get tliis 
consent, A for other reasons, the Comptroller 
under his discretion refuscjd registration. On 
appeal, referred by the Board of Trade to the 
ct., this decision was upheld by Joyce, J. on the 
ground that the Comptroller had exercised his 


PART I. SECT. 3, SUB-SECT. 1. 
3321. Discretion of Registrar.] -Inxkh 
V. Lincoln Motor C’o. (1921), 29 
O. L. )i. 277.— AUS. 


332 11. .] -iRViNK & Steven- I 

son’s St. Qeoroe Oo., Ltd. v. Anglo- 
Bun-isii Columbia Packing Co., Ltd., 
[1928] N. Z. L. B. 81.— N.Z. 


t. When entitled to registration .] — 
An unrejfistered trade mark la only 
entitled to protection where there is 
unfair or fraudulent competition, A 
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discretion in a reasonable Sc proper manner. 
Appets. appealed, but the order of Joycte, J. 
was by consent affirmed . — Me Union Agricola 
yociEDAD Anonima’s Trade Mabks (1907), 25 
R. P. C. 296, C. A. 

386. — .] — Subject to the limitations 

imposed by Trade Marks Act, 1906 (c. 15), the 
Registrar has a discretion to refuse or accept an 
application for the registration of a mark, but his 
exercise of that discretion must not be unreason- 
able or capricious. G., trading as O. G. Sc Co., 
applied to register the word “ Ogee ” as a trade 
mark in class 8. O. G. & Co. were an old llrm. 
They had many years ago used first the letters 
“ O. G.,” the initials of the firm. Sc afterwards 
the word “ Ogee ” to distinguish their goods. In 
1898 Sc 1903 they had, witfiout opposition regis- 
tered “ Ogee ” in different classes. Sc liad used the 
word as a trade mark in respect of goods in class 3, 
Sc their goods were known Sc sold as “ Ogee ” 
goods. The R(*gistrar refused tlie application on 
the ground that “ Ogee ” was simply the lettei-s 
O. G. spelt out, & that letters could not be regis- 
tered as distinctive marks : — Held : Trade Marks 
Act, 1905 (c. 15), s. 12 (2i, expressly gave the 
Registrar a discretion, Sc it was also cl(*ar that 
whilst the Registrar was in certain ea.S(‘S pro- 
hibited from registering, still he had in cases 
whore there was no such prohibition a discretion 
whicli must not be unreasonably or capriciously 
exercised. In the present case tlie Registrar was 
light in refusing the application. If the applica- 
tion had been for the registration of the lettiTs 
“ O. G.” it would have failed. “ Ogee,” although 
a dictionary word, represented the letters ‘‘ O. G.** 
wi’itten out. A trade mark appealed to the ear 
as well as the eye, & iiossible confusion might 
arise from the sound. 'The disclaimer of tlie 
exclusive right to use the letters themselves did 
not meet the case.— Carrett’s Appluation, 
ri910] 1 (^h. 436; 85 h. ,T. (^h. 350; 114 J.. T. 
970 ; 00 Sol. ,To. 401 ; ,33 R. V. V. 117, ('. A. 

A nnoint LonH ;-~Fol\d. Kc Yaldlcf? MainifactininK 
Ai)pln. (lOl 6), :iH ]{. P. ( 2H''), Consd. He lUitiKh Thoinson- 
TToiiston (Vi.’h Appln. (11)17), 01 Sol. Jo. ; Re National 
(lalvanlzorh* Appln, (1020), H. P. C. 202. Folld. 
Jie Elsinaii (London), Ltd.’H Appln. (1920), 97 It. P. C. 
PU. Refd. Re Standard Woven Fabric Co. (1918), ’iC) 
li. P, C. ry'3 ; Ri Salter’b Appln. (1929), 40 K. P. C. 402. 

337. -(1) Appet. for registration of 

a trade mark lias no absolute right, in cases where 
registration is not prohibited by the Tiade Marks 
Act, 1905 (c. 15), to have the mark registered, 
but the registrar has a discretion whether to register 
or not. and the ct. \\ill not interfere with his dis- 
cretion except when* he lias gone ch'arly wrong. 

(2) “Adapted to distinguish” moans adapted 
to distinguish in tliis country, having regard to 
the practice Sc conditions of the trade here. 

An application by a firm of canvas hose manu- 
facturej's to register, in respect of hose, a trade 
mark consisting of tliree parallel red lines woven 
in the hose throughout its whole length was 
opposed by several rival firms, Sc registration was 
refused by the registrar. Appets. had not used 
this mark on goods sold in tliis country, but had 
used it for many years on goods exported to otlier 
countries, where it had become identified with 
their goods. In 1914 appets. obtained registra- 
tion of a trade mark for hose consisting of two 
blue lines with a red one between them running 
the whole length of the hose, on proof that the 


mark had been used by them for many years in 
this country. Tlio opponents proved that the 
use of coloured lines running the length of the hose 
was prevalent in the trade, Sc that in many cases 
these lines were put on the hose at the order of 
a customer to indicate ownersliip or to distinguisli 
one set of hose from another : — Held : in the 
circumstances, the proposed mark was not adapted 
to distinguish the goods of ap})cts. Sc the r(*gLstrar 
had rightly refused registration. -Baniiam 
(George) & Co. v. Reddaway (F.) Sc Co., [1927 J 
A. C. 400 ; 130 L. T. 485 ; 43 T. L. R. 138 ; 71 
Sol. Jo. 34 ; sub nom. Me Reddaway (F.) k, Co.’s 
Application, 90 L. J. Cli. 117 ; 44 R. P. C. 27, IT. L. 
Anmitatums -As to (,\) Consd. Re Samson Cordagrti Woiks’ 
Appln. (1927), 44 K. P. C. 313. Apld. Re Di-tributbiK 
Corpn. (London), Ltd.’s Appln. (1927), 44 K. C. 22') ; 
Re Winterbottom Book Cloth Co.’s Applns., [19271 W. N. 
210; Rc Fanfold’s Appln. (1928). H. P. C. 325. 
Generally, Refd. McDowell v. Standard Oil Co. (Now 
Jersey), [1927] A. C. 032. 

338. — — .J — On Aug. 25, 1927, an applica- 
tion was made to register in class 39, as a trade 
mark in respect of paper forms, fll(‘s, Sc stationery, 
a mark consisting of the words “ Fanfold Ltd.” 

1 above a st roll with Oourislies at earli end. The 
application was refused by the Registrar, on the 
grounds that the name “ Fanfold Tjtd.” was tin* 
sole important feature of the mark, Sc was not 
represented in a special or particular manner, 
that the device of a scroll, its only otlier feature, 
was a well-known one, whicli any printer might 
use, 4^ with nothing distinctive about it, that the 
mark consist (*d of little else than th(‘ word “ Fan- 
fold ” wliich, b(*ing a combination of two ordinary 
English words, did not constitute an in\onted 
word, Sk that tlx* word eith(*r had direct reference 
to the character and quality of the goods in con- 
nection w'ltli whicli it was sought tf) register it, 

1 or else was calculated to deceive, 

Appet. ap])ealed to the ct. The appeal was 
dismiss(‘d. It w'as held that the Registrar had 
I correctly d(‘cidcd that the mark was not distinctive, 

I that th<‘ word “ distinctive ” in Trade Marks Act, 
1905 (c. 15), was indicative of a standard to which 
the Registrar liad to have regard, that the Regis- 
trar’s construction of the Act was in this case 
right Sc that the ct. w’ould not interferr^ wdth liis 
decision. Appi t. appealed to the (4. of Appeal : 
— Held: tlie Registrar had decided that tlie 
name of appet. was not represented in a special 
or particular manner Sc this decision was right. 
Sc moreover, tJiat the ct. could not interfere with 
the exercise of Ids discretion by the Registrar. 

A mark must, in order to be registered under 
any of tlie paragrajilis of S(*rt. 9 of Trade Marks 
Acts, 1907-1919, be distinctive . — Me Fanfold 
Ltd.’s Avpltcation (1928), 45 R. P. V. 325, C. A. 

339. — — - .] -An application was made for 

the registration of a trade mark in respect of 
Jiosiery included in class 38. The mark consisted 
of a picture underneath which were the words 
“ ‘ (’abaret ’ (iirl Hosiery.” The application was 
opposed by the owikts of a registered trade mark 
applicable to articles of clothing Sc consisting of 
a picture underneath which w'as the word “ C’ar- 
nival.” The opponent was also the owner of a 
common law trade mark consisting of a picture 
similar to that in his registered trade* mark but 
having upon it the words “ Cai'nival ho.se*,’* ho had 
applied to register a mark similar to his common 
law mark but witli the w’ord “ Columbine ” upon 


damage Is caused to the propiletor of uso of a trade mark, not its iriven- 

^loh mark. — Pabst Brewino Co. v. tion, which creates the right to its 

^ Canadian Breweriks, Ltd. registration. In cases of eonllict as to 

(1902), Q. K. 21 S. C. 545. — CAN. prior user the tost is : which claimant 

a. JSecessity for user .] — It is the was the first to uso the mark on Ids 


goods to distinguish them fiom others, 
tlms giving information to tlie trade 
tliat such goods are his. — Jones v. 
Horton (1922), 65 I). L. R. 33 ; 21 
Kxoh. C. H. 330.— CAN. 
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Sect, 3. — Tiegistraiion : Stib-sects. 1 2.] 

it. Tlic rogistrar rofusod to rogist/er the mark of 
api>cts., they ajipc'alod to the ct. : — Held : even 
if the evidence that had bei'n before the registrar 
ujion wliicli he had acted would have induced 
the ct. to come to a conclusion different from that 
to which the registrar liad come, in the circum- 
stances the et. could not interfere because it could 
not be said on that evidence that the registrar 
in coming to the conclusion to wliich he had come 
liad acted capriciously or unreasonably. — Be Djs* 
TRTHUTING t'ORPN. (J.ONDON), LtD.’S APPLICA- 
TION (11)27), 44 li, r. 0. 22.''). 

Annoiatxon Refd. He Samson Cordage Works* Appln. 

(1927), 44 ]{. 1'. C. 313. 

340. Foreign trade marks —Necessity for com- 
pliance with requirements of English Act — Trade 
mark must be within statutory definition.] — 

Sect. 10.3 of Patents, ])(‘signs, & Trade Marks Acts, 
1883 to ISSS, does not authorise the registration 
of a trade mark outside the definition of a trade 
mark given by sect. 04 . — Be (Jarter Medicine 
(lo.’s 3 'rai)e Mark, 3 Ch. 472 ; 01 L, J. 

Ch. 71(5 ; f)7 1.. T. 747 ; 41 W. K. 13 ; 8 T. L. U. 
030 ; 30 Sol. Jo. 571 ; 3 K. 1. 

341. Time for application — Within 

four months of application In foreign country.] — 
A CO. had, in America, wh(‘re they had carried 
on business, register'd a trade mark in 1885. 
Patents, Designs, A J’rade Marks Act was pass(‘d 
in Aug. 1883, A sect. 103 ena(‘t(‘d that if Her 
Majesty was pleased to make any arrangi'nient 
with a foreign state for the mutual protection of , 
trade marks, then any person who had apx)lied | 
for prot(‘ction of a trade mark in such foreign 
state should be entitled to registration under the 
Act, provided that the ajijilication was made 
witliin four months fi-om applying for protection 
in the foreign state. The International Conven- 
tion for the Protection of Industrial Property W'as 
signed in Paris in Mar. 1883, A it contained a iu*o- 
vision that (‘very trade mark registertxl in the 
country of origin should be admitted i('> r(‘gistra- 
tion, A protected in all countries of th(‘ Lnion. 
TJk' Convention was in Mar. 1881, acceded to by 
the (lovt. of Great Britain, A in July, 1887, by 
the Govt, of America, A the provisions of sect. 103 
of the Act were by an Order in Council in .Tuly, 

1887, made apjilicable to America. In Feb. 

1888, the CO. applied to tlie (^onii)troIler-General 
to register tladr trade mark under tiie provisions 
of sect. 103, A of the International Convention ; 
A he refused to do .so. On appeal to the ct. : — 
Held: the ajiplication for registration could be 
dealt with only under the pi'ovisions of the Act 
of 1883 ; A as it was not made within four months 
as required by the provisions of sect. 103, it must 
bo refused. Semble : the jirovisions of the Con- 
vention of 1883, which stated that every trade 
mark duly regisb'red in the country of origin 
should be admitted for registration A protection 
in the form originally registered in all the countries 
of the Union, now bound Great Britain, but the 
Act of 1883 did not afford the means of carrying 
out the provisions of the Convention. — Be Cali- 
fornian Fig Syrup Co.’s Trade Mark (1888), 
40 Ch. 1). 620 ; 58 L. J. Ch. 311 ; 60 L. T. 500 ; 
37 W. B. 268 ; 5 T. L. K. 120. 

342. Jurisdiction of Franco-German Mixed Tri- 
bunal — Acting under Peace Treaty, 1919.] — Be 
Mumm (G. 11.) A Co.’s Applications, No. 574. 
post. 


343. Sheffield Register — Transference to register 
of unregistered marks assigned by Cutler’s Com- 
pany — Ministerial not judicial Act.] — W. A Sons 
were the registered owners of a trade mark of a 
tobacco pipe, stamped on metal, in respect of 
class 12 in the schedule to the rules under Patents, 
Designs A Trade Marks Act, 1883 (c. 57), viz. 
cutlery A edge-tools. 3 j. was the registered owner 
of a trade mark of a pipe A dart stamped in re- 
spect of class 12, A also in respect of other classes 
relating to machinery A metal goods. Both were 
old marks issued by th(^ Cutlers’ Company many 
years ago. L.’s mark liad been regrantpd in 
1839 to X., a freeman of the company, A this 
was the last entry in the books of the company. 
No registration of this mark had b(*en made under 
Trade Marks liegistration Act, 1875 (c. 91), in 
the London register established under that Act 
for Sheffield marks. X. had assigned the mark to 
J. A Co., A on their business being taken by L. 
the pipe A dart mark had bec'n assigned to a 
trustee for him. Pat('rjts, Designs A Trade Marks 
Act, 1883 (c. 57), s. 81 (1), provides for the estab- 
lishment of a new temporary register of trade 
marks at Sheffield ; sub-s(‘ct. 2 enacts that the 
Cut l(‘rs’ Company shall enter in the Sheffield 
r(‘glster in respect of cutlery A other s1(‘(‘l A iron 
goods, marks on the n'gisUr established under the 
Act of 1875 belonging to ])ersons carrying on 
busin€‘ss in Ifallamshire or within six miles of it, 
A also enter in such register in I'c'spect of the 
same goods all the tr.ide marks which shall have 
been assignee! by the Cutl(‘rs’ Company A actually 
used before the commencenumt of the Act, but 
not ivgistered under the Act of 1875. Othc'r 
sub-sects, provide for tlje D'gistration of new trade 
marks by th<* Cutlers’ Company. Sub-sect. 12 
provides for an app(*al to the comptrolh'r by any 
person aggrieved by a decision of the Cutlers’ 
Company subj(‘ct to a furtlu'r appeal to the ct. 
The marks on the Cutlers’ r<‘gister at Sht'ffield 
were to be i)ut on the central registc'r, A after a 
laps(‘ of live y(vars the new Sla'llield register was 
to be closed. Jj.’s trad(‘ mark was not put on the 
register in the first instance by the Cutlers’ Com- 
pany, but on Sept. 16, 1887, on application made 
by L., the Cutk'rs’ Company entered the mark 
on the Sheffield regist(*r in th(‘ nam(» of L. This 
application was opposed by AW A Sons, but the 
Cutlers’ Comfiany r(*fused to consider th(‘ir opjiosi- 
tion, A the comptroller declin(*d to interfere on 
the ground that he had no jurisdiction. W. A 
Sons then moved to set aside the refusal of the 
Cutler’s Company A of the comptroll(*r to h(‘ar 
their opposition to R'gistration ; or, in the alter- 
native, to have the ivgister rectific'd under sect. 90 
of the Act of 1883, but the judge dismissed the 
application on both points:- Held : the Cutlers’ 
Company A the comptroll(‘r had a mere minis- 
terial duty to perform — viz., to enter on the new 
register the old corporate mark, A their so acting 
was not a decision under sub-sect. 12 of sect. 8. 
— Be Lambert’s Trade Mark (1889), 61 L. T. 
138 ; 5 T. L. R. 367, 0. A. 


Sub-sect. 2. — Application for Reoistbation. 

See Trade Marks Act, 1905 (c. 15), ss. 12-13, 
18 ; Trade Marks Act, 1919 (c. 79), sched. IT. 

344. Who may apply — Joint adventure — Termi- 
nation of adventure — Subsequent application by one 


PART I. SECT. 3, SUB-SECT. 2. spoct of a trade mark unless lie is the V. L. R. 636.— AUS. 

b. Who mnif opj^lij—Proprutor,]— pioprlotor of the trade mark . — He c. - — .] — The appet. for a 

No person can ho roffistered in rc- Hunks’s Tradk Mark (1897), 22 trade mark must bo the proprietor. 
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party.] — R. J., a merchant in Manchester, for some 
time prior to the passing of Trade Marks Act, 
1875 (c. 91), shipped cotton drills to A. & co., a 
firm at Manilla, for sale on commission, the goods, 
in common with other goods, sold by A. co. 
for other peoide, bearing a trade mark represent- 
ing the figure of Britannia, which mark was the 
property of A. & co. After the passing of the 
Act, doubts having arisen as to the propriety of 
using the Britannia mark, R. J. wrote to A. & co., 
suggesting the use of a now design ; & they simt 
back a proposed trade mark which rc‘presented 
the house of business at Manilla of A. co., with 
their name on the signboard. Beneath were 
throe columns in Chinese characters. The first 
represented “ R. J., Manclioster.” the second 
contained the crest of K., the Manilla partner of 
A. & CO., with words indicating that it was his 
“ chop ” or mark, the third represent<‘d “ A. 6c 
co., Manilla.” On tlie con.struction of th(‘ letters 
between the parti(\s, the ct. held that theri^ Avas 
no contract tliat the mark should be the property 
of R. J. : —Held: R. J., after the termination 
of the joint adventure, was not entitled to register 
the trade mark in his name. — Be .Tones’ Tuade 
Mahk (18S5), 53 L. T. 1, C. A. 

345. — Application by Inventor of mark.] 

—A foreign co. applied to ri'gister a mark con- 
sisting of the word “ Val ” in respect of all sub- 
stances used as food or as ingredi<‘nts in food. 
The application was opposed by the co.’s sole 
agent in this country on the grounds that tlH‘ 
word was inventcsl by him, that the co. w^as 
instructed to manufactun* goods unch'r the mark 
soU‘ly for him for sal(‘ within the British Empire, 
6u that the exiiens«*s of adv(‘rtising the mark had 
been borne by him: — Held: tin* mere fact of 
suggesting tin* word ” Val ” gave the o])pon<*nt 
no claim to registration ; th(^ facts indicated a 
joint adventure ; the mark should be registenal 
in the joint names of apf)cts. 6c the opponent ; 
6c the application should be allowed to proc(‘(‘d on 
the parties agreeing to this. — Be Naami.ooze 
Vennootschap Fauktek Van (Tiocolade en 
SUTKEinVERKEN, IvLENK k Co.’S APPJ.ICATION 
(1!‘23), 40 R. P. V. 103. 

Assignees.] — Sec Sect. 0. sub-sect. 1 , 1). , 7106 V. 

346. Application during action for Infringement 
—Directions as to mode of hearing.] — Defts. in an 

action for infringement of trade mark having 
ap])lied for the registration of the trade mark w'hich 
tli(‘y had been restrained by injunction from using, 
order made that the manner in which tlie matter 
shoiild be brought before the ct. should be by 
motion by appcts, to jiroceed Avith the r€*gistra 
tion, AAuth liberty to either liarty to use the evi- 
dence in the action for infringement, & with 
further provisions as to evidence . — Be John- 
ston’s Trade Mark (1880), 43 L. T. 072. 

347. Right of applicant to appoint agent — Validity 
of notices to agent.]— Trade Marks Act, 1883 
(c. 57), 8. 03, is retrospective in its operation. 
There is nothing in Trade Marks Act, 1883 (c. 57), 
to take away the common law right of an appct. 
for registration who is sni juris to appoint an agent 
for all the purposes of his application, & if he 
does so the notices required by the Act may 
properly be sent to him through such agent. 

8., a foreigner, applied in 1870, through an 
English trade mark society, for registration of a 
trade mark. The Cutlers’ Co, gave notice of a 
similar mark which had been assigned by them, 
& the Registrar thereupon wrote to 8. at the 

theretoro a person who has asslfmed the 
right to use a trade mark & agreed not 
to use It himself cannot o])tain valid 


society’s address to say that he could not proceed 
with apidication until 8. had ol>lain(‘d the 
leave of the* ct. ’I’liis letter was ne\"er communi- 
cated to 8. by the socud y, Avho procetnled no further 
with the application ; but 8. liaving seen the 
adv(‘rtisement of his application in tlu' 3’rade 
Marks Journal believed that his mark had been 
register<‘(l, 6c N., an agent of his, sold goods in 
England marked with his mark. In tin* year 
1877 pltfs. r(‘gistered a mark resembling the 
Cutlers’ mark, tfc in 1883 brought an aetion against 
N. to restrain him from infringiunent , 6c S., finding 
his mark was not on th(‘ Register, then made a 
fr<‘sh apjilieation for registration: — Held: (1) S. 
Avas “ in default,” 6c his original aiiplication must 
be deemed to have betm ” abaudori(‘d ” Avithin tlio 
meaning of Patents, Designs 6c Trade Marks Act, 
188.3 (c. 57), s. t)3, k could not now b(‘ i»roc<‘eded 
with. (2) S. being under no disability from 
laches or conduct Avas not banval citlier by Trad<‘ 
Marks Registration Act, 1875 (e. 9J ), s. 3, or by 
Pat<‘nls, Designs k Trade Marks Act, 1SS3 (e. 57), 
s. 7b, k was tmtitled to make a fi'csh application 
for registration.^ — .Tackson tV (Jo. v. Napcek, Be 
Schmidt’s Trade Mark (1886), 35 (3i. D. 1(52 ; 
r>() L. J. Ch. 400 ; 55 L. T. 8.30 ; .35 W. R. 228 ; 
3 T. D. R. 238. 

Aytmttehons : — An to (1) Refd. Thxnd r. Tliom I’vr Oaiuoron, 
'I'hoin N CnniDion r. Houni (1907), 24 IL I’. (\ 007. 
(Uru'roUu, Refd. hV VciitvV Tindc Mk., lie Hall 
Woodhoiiho’H Tiado JVlk. (1!)0I), IS 'F. L. IL 21 I. Mentd. 
K. r. St. Mary Dibotts, Konsinston Ansnit. (Vnii., [1^511] 
1 Q B. :17H. 

348. Special application — To court Indication 
of parties to be served — Power of court where parties 
not served.] — (1) p]ven if the ct. is sativlh*d that 
a propo.s(‘d mark is adapt(‘d to di.stinguish the 
goods of appct. from those of other ])(‘r.sons, it 
AA’ill not ord(‘r it to b(‘ dceiiKMl distinctive under 
Trade Marks Art, 1905 (r. 15), s. 9 (5), if the mark 
ought not to b(‘ registiTed for some other reason. 

’rhe Royal \\'orc<^ster Corset Co., which carried 
on business as manufacturers of corsets at Wor- 
C(*ster in the United Stat<‘s, api)li(‘d under the 
Trade Marks Act, 1905 (c. 15), s. 0, for the regis- 
tration of the words “Royal \V<)rcest(‘r ” in 
cla.ss 38 as a trade mark in respect of corsets 
generally. 33i(‘se words had been used for soim* 
yeai*a ujxm k in eonni'ction with adA-ertisements 
of corsets manufactured by the co. in Anuuica 
k sohl in this country, but witli additional Avords 
indicating that the goods avcd' made in America. 
The CO. (lid not enjoy royal ])atronage : — Held : 
the words “ Royal Worcester ” AA'ere not in th(‘m- 
selves “ distinct iAa‘ ” AAitlun tlH‘ meaning of OYade 
Marks Act, 1905 (c. 15), s. 9, <5^ there was no 
evidenei* that, used alone, they Avere in fart dis- 
tineti\e of tin* 00 . ’s goods; but tli(‘ apjJication 
ought also to be refus(‘d on the ground that the 
words, used alone, suggested Royal patronage, 
k AA'ere tlu^refore “ calculated to d(‘C('iA(‘ ” Avitliin 
the meaning of Trade* Marks Act, 1005 (c. 15), 
s. 11. 

(2) It is a coiiA^cnicmt practice tliat tin* Board 
of ’Trade, in directing an application for registra- 
tion of a trade mark to be made to the (*t., should 
indicate the parti('S on Avhoni tin* ajiplication is 
to be served, if appct. do(*s not s(Mwe any party 
so indicated, the ct. can at its discr(*tion iiroc(M‘d 
without sucli service* or direct it to be made. — 
Be Royal Worcester (V)rskt Uo.’s Applica- 
tion, [1909] J (3i. 450: 78 U. J. Ph. 309; 100 
L. T. 235 ; 25 T. Jj. R. 24 1. 

AnnotoHoti As fo {i) Distd. He California Fig Syrup Co. 'a 
Appln,, [1900] 2 Ch. 00. 

1). L. B. 040 ; [1924] H W. W. B. r)02 
34 B. C. R. 334.— CAN. 


regietration thereof. — S eattle Brew- 
ing & Maltino Co. V. Rainier Brew- 
ing Co. OF Canada, Ltd., [1926] £4 
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Sfict . 8 . — R ('(! i*t( ra f i o n : Stih-scHs. 2 d: It.l 

349. - ~ Order accepting application — 

Form of order.] — An Dalinn co. who wore makers 
of mol or* ears applied nnder Trade Marks Act, 
190r> (e, la), s. 9 (a), to I'ef^ister the word “ Jtala ” 
as a tjad(‘ mark for motor ears. The apidication 
was referred hy the Board of Trad<* to the et. 
The ap])lieation was resisted by an English co. 
who wei*(‘ (’orie(‘ssionaireB for sale of the Italian 
eo.’s “ It ala ” cars, A who had sold A advertised 
them, on the ground that the public had come to 
connect the word “ Jtala ” with themselves 
rather than with the Itahan co. : IJcId : it being 
clear that, to the ordinary ])ublic rrn “Jtala” 
car meant a car of a pai'ticular mak(‘, the word 
was capabl(‘ of rr'gisti'ation under sect. 9 (5) A 
the l{(‘gistrar oiigJit to be enabled to proceed ; 
«fc if there was any jeal substance in th(‘ oppo- 
nents’ ca^e it could lx* raised by an oj)})osition in 
the usual w'ay. Tin* proper form of ord(‘r in such 
cas(*s having been considered, an order was made 
that for the puri)()se of the application to tJie 
Registnir the mark applied for was to l)e deemed 
a distinctive om* wdthin Trade Marks Act, 1005 
(c. 15), s. 0 (5), & the Registrar do accept tJie 
application A proceed wdth tht* same accordingly. 
— AV Itaj,a Eauhrica di Automoium’s Applica- 
tion (1910), 51 Sol. Jo. im ; 27 It. P. C. 493. 
ytnvotnf 10118 • Refd. I\\ Lcu'h Appln., flOll}] 1 Ch. 41 G ; lie 

Teofani’8 Tiadr Mk , 11913) 1 C'h, 191. 

350. Second application — In respect of same 
trade mark— Registration not completed on first 
application.]- Jn 1SS7. application was made for 
the registration of a trader mark for w'hisky. 3’he 
mark consi.st<‘d ol a lab(*l wliich bore on it the 
device of a ship upon the s(*a, & also the words 

Unco Guid.” The R<‘gistrar allowed the appli- 
cation, A tlie maik was advertised in the Trade 
Marks Journal, but, in consequence of the omission 
of api)ct.’s ag(‘nt to pay tlx* rt*gistration fee, the 
niark was not actually registered. Appet. was 
ignorant of this (juiission, A believed that the mark 
had b(‘en registered, A in this belu'f he i)roceed<‘d 
to UH(' it in Jiis trade. In 1S93 he discov(*red tJiat 
tlie mark had not be(m r(‘gistc‘red, A he then 
removed his application for registration. The 
Rc-gistrai* refused the a])plication, on tlie ground 
that in 1889 anotlx'r mark had be<*n registered 
for whisky, to whir h he tliought tlie first mark liad 
such r(‘S(*mblance as to be calculaled to deceive. 
Th(* second maik consisted of a label wdiich bore 
th(‘ d<*vice of two lions ramjiant standing on oppo- 
site sides of a bottl<‘, A also the words “ The 
LInco Guid.” The oAvmer of this mark liad, when 
lie a])pli(*d for its registration, disclaimed any 
right to t h(* exclusive use of tlx* w ords. The owncT 
of the first mark mad<* a similar disclaimer : — 
Held: (1) having r<‘gard to tlie disclairn(‘rs, there 
was no such r(*s(*mhlanc(* b(‘tween the two marks 
as was calculated to decc‘iv(‘, A the first mark 
ought to b(* regist(‘red ; (2) the non-complcdion 

of th<‘ registration und(*i* the first application 
was not a bar to the making of a second.— He 
Loirrus’ Trade Mark, (1891] 1 (di. 193; 93 

L. J. Ch. 52 ; 09 L. T. 090 ; 12 V¥. R. 251 ; 38 
Sol. .To. 58 ; 8 R. 87. 

351. Conduct or laches as bar 

to application.] — Jackson A Co. v. Napprr, Re 
SriiMiDT’s Trade Mark, No. 347, amie. 

352. - First application refused— Res 

judicata.]- ’Plx* predecessors in business of W. H. 
A S. registc'red two trade marks in 1870 as old 


marks, A after the first renewal tlic marks were 
allowed to lapse. Application was made to have 
the marks re-registerod as old marks, but this 
application was opposed by two other firms A was 
! refused by tlio registrar on the ground of there 
not being suflicieni evidence of user as old marks. 
VV. H. A H., having obtained more complef.e 
evidence, again applied for the re-registration, A 
this was refused by the registrar on the ground of 
reft judicata. W. 11. A 85. appealed to the ct. The 
motion was ordered to stand over to enable the 
two firms who had opposed to be served. On the 
motion coming on for hearing, it wa.s ordered that 
Ihe Registrar bo directed to proceed wdth the 
registration, owing to the two firms not desiring 
to oppose at that stage. The Registrai^’s costs of 
the motion were oidered to be paid by appets. — 
He Hunt (Wilijam) A vSons, The Brades Ltd’8 
Application (1911 ), 28 R. P. C. 302. 

Annotation : — Consd. Be MasBOchiisottB Saw Works (1918), 

35 R. J». C. 137. 

353. Amendment of application.] — J. Mann, a 
naturalised British subject born in Germany, wdio 
had for many years carried on business in this 
country as the Power Flexible Tubing co., A who, 
in order to comply with Registration of Business 
Names Act, 1910 (c. 58), subsequently traded as 
J. Mann, made Applications to I'egistcr the words 
“ Diirotlex,” “ Emnioflex ” A “ Fonoflex ” in 
class 13 in respect of metallic tubing. The 
applicatious were originally made by him as 
“ J. Mann, six^cessor to tlie Power Flexible Tubing 
Co.,” but the Registrar of Trade Marks directed 
liirn to anu‘nd “ by claiming registration in the 
name of Jack Mann, trading as .T. Mann, A a.s the 
1*0 wer Flexible Tubing Co. (if consistent with 
fact).” Ovej looking fliow’ordsin brackets appet. 
made the amendments exactly as suggested. The 
applications were oppo.s(‘d by the United Flexible 
Metallic Tubing Co., IJd., mainly on the gi'ounds 
of appefs. G(*rman origin, tlie name under which 
he applkal, A alleged non-compliance with Regis- 
tration of Jlusiness Names Aef , 1910 (e. 58). The 
application being refused by the Registrar, appet. 
appealed to the ct. : — Held : the applicant had 
substantially complied with the requirements of 
the Registration of Business Names Act, 1910 
(c. 58), A the Registrar should hav(* permitted him 
to amend the applications so as to restore them 
to their original form, A ho sliould then have 
allow<‘d the applications to proceed. — He Mann’s 
Trade Marks (1919), 3.5 T. L. R. 371 ; 30 R. P. C. 
189. 


Stir-sect. 3 . -Opposition. 

Npc Trade Marks Act, 1905 (c. 15), s. 14 ; Trade 
Marks Act, 1919 (c. 79), Selied. 11. 

354. Grounds for— Party applying not entitled.] — 
He ITeddle (James) A Co.’s Applications, No. 
323, ante. 

355. Statutory offence by applicant — Under 

Companies Acts.] — He Baker (Albert) A Co.’s 
Applic ation, He Aerated Bread Co.’s Applica- 
tion, No. 259, ante. 

356. — — Under Registration of Business 

Names Act, 1916 (c. 58)— Trifling & technical 
breach.] — M., a naturalised British subject bom in 
Germany, who liad for many years carried on busi- 
ness in this country as the Power Flexible Tubing 
co., A who, in order to comply with above Act, 
subsequently traded as J. Mann, made applications 
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to n‘Rister the words “ Diiroflox,” “ Rnimoflox,” 
& “ Fonoflox ” in Class 18 in respect of metallic 
tubing. I^'lie applications were originally made 
by him as “ J. Mann, successor to the Power 
Flexible Tubing ("o.,” but the Registrar of 
trade marks directed him to amend “ by claiming 
registration in the name of Jack Mann, trailing 
as J. Mann Sl as the Power Flexible Tubing Co. 
(if consistent with fad).” Overlooking the words 
in brackets, appet. made the amendments exactly 
as suggested. The application, were opposed by 
the United Flexible Metallic Tubing (^o.. Ltd., 
mainly on the grounds of appet.’s German origin, 
the name under which he applied, alleged non- 
compliance with above Act. The applications 
being refused by the Registrar, appet. appealed to 
tlie ct. : - Held : appet. had substantially complied 
with the requirements of above Act, &the Registrar 
should have permitted him to amend the applica- 
tions so as to restore them to their ojiginal form. Si 
he should then have allowed th(^ applications to 
proceed. — He Mann’s Tradk Marks (1919), 8.5 
T. L. R. 871 ; 80 R. P. C. 189. 

Trade mark not registrable.] — See Sect. 2, 

ante. 

357. Duty of opponent to apply for directions as 
to mode of trial.] — Where an oppose application 
for tiie registration of a trade mark stands for the 
d(‘termination of the ct. under rule 10 of the Trade 
Mark Rules, 1870, the proper course for the pm-pose 
of raising the question is for the IR^gistrar to 
require the opi)onent to apply for a direction as 
to the mod(‘ of trial, wlu'reupon the person seeking 
to register is usually direct<Ml to take out a sum- 
mons which is adjourned into ct. A motion on 
behalf of the opponents for an injunction to restrain 
the proposed registration is irregular, for the appli- 
cation to the ct. refcTred to in rule 44 of the 'Trade* 
Mark Rules, 1870, means an application by the* 
peivson seeking to r(‘gister.- He Simi's^jn, Davies 
Son’s Trade Mark (1880), 15 Ch. 1). .525; 42 
1;. T. 075 ; 28 W. R. 700. 

A nruitation : —Bieid. lie Anderhon’s Trade Mk. (1881), 

L. J. Ch. G04. 

358. Evidence in support — Insufliclent to support 
motion for injunction.] —(1 ) An adverse user in 
this country for lifty years of a trade mark belong- 
ing to a foreign X)roprietor does not necessarily 
make it pubJiei juris wliere such user began in 
fraud Si is still calculated to deceive. 

In 1718 G.’s tlrm, who were tlie foremost 
manufacturers of iron in Sweden, registered in 
Sweden as their trade mark the letter L. enclosed 
in a hoop. In 1877 they registered in England the 
said hoop Tj. mark alone, & also in combination 
with the word ” Leufsta.” Since 1885 they had 
exported iron to England for the manufacture of a 
peculiar kind of steel known as blister steel, on 
which they us(*d the hoop 1j. mark in combination 
either with the name of their English consignee 
or with the word ” licufsta ” or with both, which 
they registered in Sweden as additional stamps to 
their lioop L. mark. H.’s lirm, who were English 
iron & steel manufacturers, had, for fifty years 
past, used the said hoop L. mark in combination 
with the name of their firm as their trade mark 
upon blister steel manufactured by them from 
inferior brands of Swedish iron. For this pui’pose 
it was necessary to cut off the Swedish mark, as 
blister steel retained upon its surface every mark 
made upon the original iron. A similar jiractice 
also prevailed with some 80 other English firms ; 
but this practice was not brought to G.’s knowledge 
H. applied under Trade Marks Act, 
1875 (c. 91), to register the hoop L. mark in combi- 
nation with the words “Brados Go., Warranted” 


Held : the mark had not become common, & the 
application must be dismissed. 

(2) Seruhle : an opposition to registration may 
be sustained on evidence which would be insuffi- 
cient to support a motion for an injunction. 

(8) Se'iiihte : the fact that a trade mark lias b(‘en 
used for a groat numb(*r of y<*ar8 is not of itself an 
absolute bar to tlie obtaining of an injunelion 
restraining the use of it, but th<* ouus is upon those 
who object to its use to show timt sucli use was 
originally fraudulent, & that it is still caleulnt(*d to 
deceive ; &, where the user has extended over a very 
long period, proportionately strong evidence will be 
required to induce the ct. to grant an injunction.^ — 
He Heaton’s Tkade Mark (1884), 27 Ch. D. 570; 
58 L. .1. Ch. 95i) ; 51 L. T. 220 ; 82 W. R. 951. 

359. Notice of application — Amendment — Power 
of Court of Appeal to amend.] — He Robektson, 
Sanderson Co.’s Application, No. 891, post. 

360. Who may oppose — Persons entitled to use 

common device.] — T. & B. applied to register 
“ Ancross ” as a trade mark for umbrellas. 11. Si 
Y. ofiposed as the registered proprietors of an old 
trade mark. No. 9858, of which the material part 
was the device of an anchor. 8’his maik was 
registered in 1870 by B. Sc co., who in 1881 trans- 
ferred it to G. Si K., who in 1891 assigned it to 11. 
Si Y. The Registrar disallowed the opposition Si 
allowed registration of “ Ancioss,” b<‘ingof opinion 
that th(‘ assignment of 9858 was an inopeiative 
assignment, cV was taken by IT. Sc Y. for tJie pui- 
pose of embarrassing T. Si B. in t heir busini'ss. 1 1 . 
A: Y. appealed, Sc the* appeal being reb'rred to tlie 
ct., came before tJie judge, wdio after the argument 
by counsel, stated that lie tliought “Ancross” 
was within Indents. l)(*&igns, Si Trade Marks Act, 
1888 (c. 57). s. 72, Sc tlierefoi'e lie could do nothing 
if 9858 remaiiH'd on tin* Begist(*r. lie accordingly 
ga\<* T. Si B. l(‘ave to move* to expunge* it, Sc pobt- 
]>on<*d iuelgment. T. Si B. me^v(*d to expunge eA" 
tiled affielavits that in 187G, wlion 9858 was regis- 
tereul by B. Si co., there w^ere thre*e or more otlier 
umbre*]la manufacturers using the de'vice of an 
anclior. Counsel for 11. A Y. stated that on tJiis 
eviehnee tliey could not resist the motion tei 
expunge, on the ground that in 187(1 the denire of 
an anchor was common to tlie umbrella trade : — 
Held: (1) the device of an anchor being common 
to the trade in 187(1, Trade mark 9858 must come 
off the Register, Sc Die motion to expunge it would 
be allow(‘d with costs ; (2) the application to 

Regi.ster “ Ancross ” ouglit not to b<‘ allowed, as i1 
was applied for in order tliat it rniglit be used with 
a vi<*w to deceive, Sc although II. Si Y. could not 
opx)ose on tin* basis of trade mark 9858, which w’as 
exjjunged, tliey could do so as persons entitled to 
use the conunon device of an anchor. Si to prevent 
T. Si B. from obtainingtht* niono])oly of “ Ancross ” 
which was like “ Anchor.” — He Thiavlts A 
Bi^akey’s Trade Mark, He IIugjiek Sc Youno’s 
Trademark (1898), 9 T. L. R. 592 ; 10 R. P. C. 809. 

361. Any person having trade mark In use 

— ^Though not registered — Confusion with proposed 
trade mark likely.]— Appeal allowed on tin* ground 
that there was no evidence that deft, was imitating 
pltf.’s trade mark. Tradi* Marks Act, 1905 
(c. 15), 8. 11, is a general sect.. Sc enables any 
jierson who in fact has a trade mark [“ A.B.C.” 
steel] in use, though not a registered one, to oppose 
registration of a trade mark which has a resem- 
blance to his trade maik so groat as to be calculated 
to deceive. — A ndrew (John H.) Sc Go., Ltd. v. 
Kuehnrich (1918), 29 T. L. H. 771 ; 80 R. P. G. 
077, G. A. 

Annotation -"Reid. He Imperial Tobacco Co.’s Trade Mks. 

Imperial Tobacco Co. of Great Riitain & Ireland c. 

Pasqnall, (1918] 2 Ch. 207. 
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Sect, 3 , — Keg 1st ration : Svb-seda, 3. 4 , 5 & G.] 

Notice of opposition — To agent of applicant for 
registration.]— No. 347, ante, 

362. Withdrawal of opposition .] — lie PoiiTiiANi) 
Cement 8eltjng <fe Uistkibuting Co., I/ro.’.s 
Application (1928), 40 R. P. C. 20. 


SiJB-fiECT. 4 . — Disclaimer. 

Sec Trade Marks Act, 1905 (c. 15), s. 15. 

363. Imposition of disclaimer— Good reason to be 
shown.] — Re Baker (Ai.bert) & Co.’s Applica- 
tion, Re Ap]ratei) Bread Co.’s Application, No. 
259, n7ite. 

364. — -- Cadbury Brothers’ 

Application, No. 305, post, 

366. Not to be imposed unnecessarily-— 

Onus of proof of necessity.] — 'JVade Marks Act, 
1905 (r. 15), 8. 15 represents a now departure in 
regard to the imposition, a.s a conditicm of the 
registration of a trade' mark, of a disclaimer by 
appet., of any part of tta* mark to the exclusive 
use of which he is not entitled. The sect, throws 
the onus of justifying a diselaimc'r on those wlio 
seek to liave it insertcal ; A disclaimers, iinneec's- 
sary from a legal point of view, should not be placc'd 
on the Itegister, shice thc'v induce a disregard by 
the public of common law right s wdiioh may have 
been acquirc'd to the use of the part disclaimc'd. — 
Re Cadbury BROTifCRs’ Application. |1915J 2 
Ch. 307 ; 81 L. J. Ch. 827 ; 113 D. T. 813 ; 31 
T. L. B. 523 ; 59 Sol. Jo. 598 : 32 B. P. C, 450. 

366. Grounds for disclaimer— Trade mark con- 
taining matter common to the trade.] — Re 
Kuhn & Co.’s Trade Mai{ks, No, 528, post, 

367. — - - — .1 — Rc Deon.ardt (1878), 

Sebastian Digest of Trade Mark Cases, 373. 
AnnoUjJ ion : — Refd. Jfc Andci-hoii’s 'J’rado Mk. (1881), 2(5 

Ch. i). 401). 

368. ^ .j — Rr Hayward’s Trade 

Marks, No. 473, j)ost. 

369 ,. .]— ffc Swipr Specific Co.’s 

Trade Mark, No. 15(5, ante. 

370. ,j —On the registration, under 

Patents, Designs, A Trade Marks Act, 1883 (c. 67), 
of a trade mark consisting of a label, wliich con- 
tains as an essential jiart of it, not as an “ adilition ” 
to it, words which are prinici facte distinctive, but 
are common to the trade, s. 71 docs not apply, A 
the right to tlie exclusive use of those words need 
not he disclaimed by the owner of the mark. — 
Jtc ClEment i:t Cie’s 3’rade Mark, [1900] 1 Cli. 

1 14 ; G9 1., J. Ch. 52 ; 81 D. T. 400 ; 48 W. B. 07 ; 

115 T. L. B. 28 ; 44 Sol. Jo. 40, C. A. 

Annotations Consd. He Eauldcr’s Trade Mk., [19021 1 Ch. 

120. Apld. Hr Royal BnkiDK Powder Trudo Mk. 

(1902), .'iO W. R. 154, Refd. He Bak<*r’H Applu., He 

Aerated Rread ('o.'h Applii., [1908] 2 Ch. 86. 

371. .]- -Boord a Son Incorporated 

V. Bagots, lluuroN A Co., Ltd., No. 199, ante. 

372. Exclusive use of particular word or 

words.] — Re Edge’s Trade Marks, No. 157, ante. 

373. .] — Tlie eo. had registered, under 

Patents, Designs, A Trade Marks Act, 1883 (c. 57), 
as tlieir trade-mark, a label consisting of a target 
on which were two concentric circles, the inner 
eontaining certain words, black spots, A letters, 
A betw'cen tlie inner A the outer circle the words 
“ Smokeless Powder Co., litd.” ; the target was 
sujiported on one side liy a sport man, A on the 
other by a soldier in uniform. On an aiiplication 


by a rival co. to remove this mark from the 
register, unless a disclaimer of the words “ Smoke- 
less Powder ” was entered : — Held : (1) the words 
w'erc not “ distinctive words,” A no disclaimer was 
required ; A the words being contained in a dis- 
tinctive label registered as a whole, under the 
Act of 1883, need not be disclaimed under sect. 74, 
inasmuch as they formed a part of the label, A 
were not additions to it ; (2) the words complmned 
of were not ” calculated to deceive ” within 
sect. 73 ; A, even if they had been additions to the 
label, they would have been protected from dis- 
claimer, as j>art of the name of the owner of the 
trade mark . — Re Smokeless J’owder Co.’s Trade 
Mark, [1892] 1 (’li. 590; G1 L. J. Ch. 391; GO 
L. T. 407 ; 40 W. B. 507 ; 8 T. L. B. 348 ; 9 
B. P. C. 109. 

Atmotations : — As to (1) Consd. He C16mont’B Trudo Mk., 

11900] 1 Ch. 114 ; He Paulder’s Trade Mk.. |1902J 1 Ch. 

12r>. Refd. He Baker’s Applu., He Aerated Bread Co.’h 

Appln., [1908] 2 (’h. 86. 

374. — - — — .] — The proviso in sect. 64 (3) (i), 
of Patents, Designs, A ^’rade Marks Act, 1883-88, 
that ” a iR'rson need not under this sect, disclaim 
his own name ” is applicable in the case of a 
firm applying to register a trade mark on which 
the firm nairu‘ appem^s, A wliether aj^pet. is an 
individual or a linn, the name need not be dis- 
claimed, under sort. 01, sub-sect. 2, whether the 
name appearing on the trade mark is the whole 
name of the individual or firm, or nol , so long as it 
is used fairly A honfi fide as representing the nanu* 
of the owncT of the trade mark. The linn of J. 
A .T. Colman consisting of live persons named 
Cohnan applied to rogisi('r a label for mustard on 
wliich ai>peared the words “ (’olman’s Mustard ” : 

- Held : a])X)ets. need not disclaim the name. - 
Re CoT.MAN’s Afi’LICATION, [1894] 2 Ch. 115 ; 03 
L. J. Ch. 403 ; 70 L. T. 308 ; 42 W. K. 555 ; 10 
T. L. B. 283 ; 8 B. 208 ; 11 B. P. C. 129. 

Anm)ia1ioiis Distd. He BinniTiphnia Vitu'jrar Browory Co.’s 

Trade Mk. (1891), 70 L. T. 61(5. Refd. He Lea’s Appln., 

He MeE\N all’s Api»ln., 11912) 2 Ch. 32. 

375. — — .] — In 1887 the F. eo. registeresd , 

in connection with jams, a trade mark eonsist/ing 
of the 'word ” Silvorpan ” in largo type wdth their 
signature underneath, A subsequently the word 
by itself became identified in the market with Uieir 
goods. In 1900, the IL eo., rival jam manu- 
facturers, applied tliat the entire trade mark 
might be removed from the register as ” being 
calculated to deceive or otliorwise disentitled to 
protection,” within J’atents, Designs, A Trade 
Marks Act, 1883 (c. 57), s. 73. or, in tlie alternative, 
that the word “ Silvorpan ” might bo disclaimed 
under s. 74 as being a “ distinctive word ” : — 
Held : the word “ Silvorpan ” w^as to be regarded 
as an “ addition ” to, A not part of, the trade mark, 
A at the date of registration it was a word “ dis- 
tinctive ” of the F. co.’s goods, that is, primd 
facie distinctive, A, therefore, ought to have been 
disclaimed under s. 74 ; but, the F. co. submitting, 
an order was made to remove the entire trade 
mark from the register. 

The word “ distinctive ” in s. 74 means some- 
thing which, at the time of registration, is chosen 
by the applicant A is primd facie suitable, when 
used, for the purpose of distinguishing his goods 
from the goods of others. 

Qu. : whether a disclaimer under s. 74 can bo 
made or ordered subsequently to the application 
for registration of the trade mark. — Re Fauldeh A 
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372 i. Oroumis for disclaimer — Exclu- 
sive use of particular word or words. ] — 
He iNNKS’s Tha.dk MAltK, [1923] 


V. L. K. 359.— AUS. 

372 ii. .] -The word 

“ Club,” used with reference to Boda, 
has acquired a descriptive meaning & 


cannot bo registered without a dle- 
clalmer of the exclusive right thereto. 

WOKDON & PiCORAM V. CANTRELL & 

Cochrane (1901), 18 S. C. 142; It 
0. T. R. 191.— S. AF. 
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Oo.’s Tkade Mark, [1902] 1 Ch. 126 ; 71 L. J. Ch. 
124 ; 86 L. T. 66 ; 46 Sol. Jo. 104, 0. A. 

376. Unsuccessful claim to monopoly.] — 

Be Baker (Ardert) &; Co.’s Application, Re 
Aerated Bread Co.’s Application, No. 259 , ante. 

377. Added matter.] — On tho registration 

under Patents, Designs, Trade Marks Act, 1888 
(c. 60), a disclanner of any right to the exclusive 
ihse of such j)ortion of a label as constitutes “ added 
matter ” must be made.— ife Royal Baking 
P owjiER (’o.’s Trade Mark (1902), 60 W. li. 464 ; 
18 T. L. B. 4:\2 ; 46 Sol. .To. 394. 

378. Effect of disclaimer — Ground for refusing 
injunction — Restraining user of disclaimed part.] — 
A (corset manufacturer registered a trade mark 
witli initial letters added, disclaiming the right to 
the exclusive use of the added matter, lie used 
those letters by themselves on a particular })art 
of his corsets. A motion on Ids part to restrain a 
rival manufacturer from using the same initials 
on the same part of his co7’sets, as being ealculat-ed 
to deceive, was l efused on the ground that pltf. 
had disclaimed the right to the exclusive use of 
th(‘ initial letters.— Rosionthal r. Reynolds, 
[1892] 2 Ch. 301 ; 61 L. J. ('h. 508 ; 67 L. T. 162 ; 
40 W. R. .621 ; .36 Sol. Jo. 428. 


Suii-sPK’T. 6 . —Imposition of ('onditions. 

Sec ’lYade Marks Act, 1905 (<‘, 16), s. 21. 

379. Jurisdiction to impose conditions— User in 
particular countries or districts.] — Be Rahone 
Brothers A Co., hV Buijys Co. (1879), 
Sebastian Digest of ’rrade Mark Cas(‘S, 396. 
Anuntdiinn : — Apld. Uo MitcluTPh Tmdo ink., Itc HnuKliton 

^ Hallinaik’sd’radn.nik. (ISSo), I). GOO. 

380. — -.j Objections having been raised 

by the owner of a registered trade mark to tlu* 
proposed registration of another tia(h‘ mark for 
use in connection with goods includ<‘d in classes 
for which the' fir.st mark was used, but no fornial 
opposition having been lodg<'d to the application 
for registration, an agreement was entered into 
between the registered owmer A appet. that no 
formal 0 ])positiou should be lodg(Ml ; that a()pcl , 
should use his mark in connection only with good.s 
actually cxi^orted to certain specili(‘d countrie.s ; 
A that lie would, in connection with th(‘ registra- 
tion, cause a note of this restriction on the use of 
his trade mark to be entered on the r(‘gister. 

U})on an c.r p. a])plication by appet., in pursuance 
of this agreement, the ct. directed the Comptroller 
of Trade Marks to enter such a note on t be register. 
— Be Keep’s ’ruADE Mark (1884), 26 Ch. D. 187 ; 
54 L. .T. Ch. 637 ; 60 L. 463 ; 32 W. R. 427. 

A)i notation : Consd. Jic Trade IMk. of DciNlnirst, [1890] 

2 Ch. i:{7. 

381. - - -.] ~33ie entry, on tlie register of 

two similar trade marks in the same class, of a 
note that the use of the marks registered is 
restricted by an agreement between the respective 
owners, the elTect of which is not stated, is irregular, 
A contrary to the provisions of Patents, Designs. 
A ’trade Marks Act, 1883 (c. 67) ; but a note of 
the mutual undertakings not to use the marks 
except in a certain manner A witliin specified 
districts may he entered on tho register. — Be 
Mitchell A Co.’s Trade Mark, Be Houghton A 
Hallmark’s Trade Mark (1885), 28 Ch. D. 066 ; 
64 D. J. Ch. 809 ; 62 J.. T. 576 ; 33 W. B. 408. 
Annotation : — Consd. Tic Trade ink. of Dewhurst, [1890] 2 

Ch. 137. 


382. ,]—Be Dewhurst .Tohn A Sons, 

Ltd.’s Trade Mark, No. 188, atiic. 

383. .] — Except as provided by sect. 

21 there is no jurisdiction under Trade Marks Acts, 
1906 (c. 16), to impose as a condition of registra- 
tion that a mark shall only be used in a iiarticular 
country . — Be Crispin A Co.’s Trade Mark, [1917] 
2 Ch. 267 ; 86 L. J. (li. 720 ; 117 L. T. 358 ; 33 
T. L. R. 433 ; 61 Sol. Jo. 669. 

384. User in particular manner.] — W. 

apj)lied for the registration of an old trade mai’k 
for goods comprised in classes 11, 12, A 13, having 
used the mark in connection with the goods 
comi)rised in those classes in a particular manner. 

His application was opposed by a firm who had 
for many years used, A had obtained registration, 
of a similar mark, which tliey used in a different 
manner from that in whieh VV. used his mark, but 
upon the same classes of goods : — Held : I'egistra- 
tion should be granted to W. on his undertaking, 
to bo noted on the register, not to use his mark 
in tlie manner in which tlie opposing linn used 
their mark, nor otherwise than in the manner in 
which he had ]>reviou8lv used it. -Be Whiteley’s 
Trade Mark (1879), 43 1^. T. 627, n. ; 29 W. B. 
2.36, n. 

Annotations : — Folld. lie SvkoH’ 'Prado IVlkh. (1S80), 43 ]j. T. 

020. Rcfd. lie Alitoh(‘irH Trndi' Mk., lie Hou^rhtoii Ac 

Hallmark’s Trade Mk. (188.5), 28 Ch. 1). 000. Mentd. He 

Haines, Batchelor’s Trade Mk. (1888), 5 K. 1’. 069. 

385. — — Sykes A co, of Edg(‘ley, 

a firm of calico bleachers, having applied for 
registration as cotton marks of Wo marks long 
used by them, the committee of experts placed 
tho marks in the second class, as not being trade 
marks within the meaning of tlie Act. 

Tlu* marks consisted of a sliield, in outline, 
containing the figure of a swan, A the letters 
“ S. A (/o. E.” : it also contained three othei- 
lett(*rs, subject to variation, being indicative of 
tlie date of ])acking, A the hand employed to pack 
each particular parcel of calico ; a shield in out- 
line, with the letters “ B. S. E.” indicative of the 
former title of tlie firm, A varying letters as in the 
other marks. 

Bleachers’ marks arc used in a particular mode, 
being stamped within tho fold of the calico before 
the parcel is stitched uj). 

’The committee considered the marks were not 
trade marks wJthin the Act, on tlie ground that the 
letters were mere (j unlit y marks ; swans are com- 
mon marks in tht* trade, A borders must be dis- 
regarded : Held: registration of both marks 
ought to be proct‘e(h‘d with, A with the registra- 
tion there should be entered upon the register a 
note of an undertaking by appets. not to use tlie 
marks otherwise than in the limited mode in which 
they liad formerly a])plied them . — Be Sykes A 
Eo.’s Trade Marks (1880), 13 L. T. 626 ; 29 W. B. 
236. 

386. • — - User confined to particular goods.] — 

lie Smith’s Api’LICAtion, No. 242, (tnle. 

Disclaimer.] — See Sub-scet. 1, anle. 


Sub-sect. 6. -Evidence. 

387. Statutory declaratlons—Admlssible in lieu 
of affidavit evidence — Special application referred 
to court.] — Statutory declarations filed for use 
before the Registrar may in ciu'tain circumstances 
be used on a motion in the Ch. Div. made under 
rule 39 of the Traile Marks Buies, 1900, in lieu 


iions — User in particular nmnner .] — 386 i. User confined to particular 

McKenzik & CJo. V. Leslie (1909), goods .] — TJf North am Waiuien Coupn. 

9 C L. 11. 247.— AUS. (1921), 50 D. L. R. 8.— CAN. 


PART I. SECT. 3, SUB-SECT. 5. 

384 i. Jurisdiction to impose condT 
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Sect. 8. — Begistration : SKb-sccUi, 0, 7, 8 cfer 9 
Sect. 4 : Sub-sect. 1.] 

of the usual affidavit evidence for the purpose of 
saving expense. — Be Cadbuky BitOTHERs, I/rD.’s 
Application (1914), 59 Sol. Jo. 58 ; 31 R. P. 0. 
600 ; suhficqucnf proceedings^ [1915] 1 Ch. 331. 

388. Without cross-examination — Abuse of 

practice.]— -Tlie ])racticc of taking evidence by 
statutory declaration without cross-examination 
must not be abused. — Re Bagots, Hutton A 
Go.’s TifADE Mark, [1916] 2 Ch. 103 ; 84 1j. J. Ch. 
918 ; 113 L. T. 67 ; 31 T. L. R. 373 ; 32 R. P. V. 
333, i\ A. ; affd. on other grounds, sub nom. 
Buord & Son Inc’orporated v. Bagots, Hutton 
A Co., Ltd., [19101 2 A. C. 382, 11. L. 

A uiwtdiiotis : — Mentd. R< PiItlHli C’yclo & Motor Cyelo Manu- 
facturer«’ & Traders’ Union Airpln. (1923), 40 R. P. C 
220 ; Rc Keddawuy’ri Apidn., 1192/)] Oil. (593. 


SUII-SECT. 7. Cr]RTIFl(’ATE OF RkuISTHATION. 

See Trade Marks Act, 1905 (c. 15), s. 17. 

389. Amounts to legal proof of registration.]— 
33ie rortiiicate of registration of a trade mark is 
t}i(> legal A iiroper proof of its registration.— 
Be (3tAWFoRD (Willi \M) A Sons’ Application 
(No. 1) (1917), ()1 Sol. .lo. 336; subsequent pro- 
ceedings, [1917J 1 Ch. 550. 


Sub-sect. 8. — Appeals. 

See Trade Mnrks Act, 1905 (c. 15), ss. 12, 11, 
’Frade Marks Act, 1919 (e. 79), sched. 11. 

390. Mode of appeal— By way of application to 
amend register.]— A jicrson whose application to 
registi'r a trade mark has been refused by the 
Comptroller cannot iipfieal direct to the ( t. from 
such refusal, as a ircTson aggrieved by the omission 
of his nam(‘ from th(‘ R(‘gister under Patent.^, 
Designs, A IVade Marks Act, 188,3 (c. ,57), s. 90, but 
must take the special course prescribed by sect. 62 
(1), of appealing to (lie Board of ’Prade from the 
(’umid roller’s decision. —/A “ Normai, ” Trade 
Mare (1887), 35 (3i. 1). 231 ; 56 L. J. CJi. 513; 
56 ],. T. 216 ; 3.5 W. R. 461 : 3 T. L. R. 407, (’. A. 
AnnoMuw^ : Refd. Jif AiLonz’ Applu. (18S7), 3.') (’h. ]). 

218 , Re Lttiuhert’b Trade Mk. (1889), 01 L. T. 138. 

391. Function of court — Confined to hearing & 
determining appeal — Power to allow amendment of 
notice of opposition.] — G. A eo. gave notice of 
opposition to the r(‘gistrati(m by H. A co. of a 
trad(‘ nrark. On th(‘ lieaidng of the apjdication to 
register O. A eo. desij>(‘d to adduce evidence in 
suppoii of oth(-r gi'ounds of opposition not stated 
in tlu‘ir notice of opposition. ’The R(‘gistrar, 
representing Uu‘ Comptroller, rejected the fresh 
evidence A disallo\v(‘d the opjrosition. G. A co. 
did not ajrply to the R(‘gistrar for h'ave to amend 
their notice of opposition or for an adjournment, 
but a}ri)(‘aled to tlie Board of Trade, who referred 
tlie appeal to tlie c(. Gn an ap])Iieatiori by G. A 
eo. for leave to amend their notice^ of o])position : 
Held : th(‘ ct. had no jurisdiction to allow an 
amendnu'nt of the notice of opposition, its functions 
being limited, under sect. 69 (4), of l^atents, 
Designs, A Trade Marks Acts, 1883 A 1888, to 
lieanng A determining the appeal.— A'c Robert- 


son, 8andkkson a Co.’s Application, [1892] 2 
Ch. 245 ; 61 I.. J. Ch. 470 ; 66 L. T. 673 ; 40 
W. R. 569 ; 8 T. L. R. 497 ; 36 8o]. Jo. 413. 

392. Appeal to court — Order varied by House of 
Lords — Order of House made order of Chancery 
Division.] — Where under the provisions of the 
Trade Marks Registration Acts the Registrar 
cannot proceed with the registration of cei-tain 
marks without the leave of the ct. A the original 
order of the ct. is varied by tlie House of Lords, it 
is necessary that tlie order of the House of liords 
should be made an order of the High Ct., Ch. Div. ; 
A where the Registrar is s(‘rved witli notice of an 
application to the ct. for leave to be given him to 
proceed witli a registration, A ho appears, but does 
not oppose the application, he must be i)aid liis 
costs of appearance. — Be Orr Ewing A Co.’s 
Trade-Markk (1880), 28 W. R. 412. 

393. Appeal to Board of Trade — Reference by 
Board to Court — Direction to serve specified persons 
— Service essential prior to hearing by court.] — 
A CO. having aj>plied to register a trade mark for 
extract of meat in class 42, the application was 
refused by the Comptroll(‘r-( General for want of 
essential i)articulars in the maik. Appels 
appealed to tlie Board of ’J’jade, A th(‘ appeal was 
referred to tlu' ct . By their direc 1 ions the Board of 
3Yade directed Gie proceedings lo b(‘ served on 
another co., but ajipcts. did not com])]y w3th the 
dii’cctions A only served the Comptrollei-General. 
On a preliminary objection being taken on b(‘half 
of the Comptroller-General :~Held : the ct. 
could not proceed until the other co. was served, A 
the proceedings w(Te dmvted to stand over for 
the purpose of serving tJuun, with libei'ty to amend. 
— Be Extract of Meat (Baron ].<iebig) I'uoto- 
ohafii Brand Ltd.’s Ari’j, r ation (1900), 17 
R. P. C. 161. 

394. Admissibility of grounds of opposition — 
Withheld on application to Registrar.] — K. A J. 
Ltd. applied to register t]u‘ word “ M idtigraidi ” 
in lespect of stationery of all kinds included in 
class 39. They liad iiseil it for eighteen years 
on stationery goods ol various kinds, some of 
wJiich had to do with the duplicating A mani- 
folding »)f documents, A it was proved that the 
word was well known in conm^ction with their 
goods. Tlie application was opposed by tin* 
AiiKTican Multigrajih co. A the International 
Multigrapli co., the first mentioned co. being 
th(* manufacturers of a machim* which they called 

he “ Gammeter Multigraph,” being a mid tipi e 
typewriter A office printing press. The only 
ground of oiiposition stated in tia'ir notice was 
that the registration by appcls. would injure tlie 
ipponents’ business, sei'ing that ” Multigrapli ” 
lad for some .vt^ars formed part of their trading 
name in the United Slates of Ameiica A more 
‘cently in Great Britain A elsewhere in connection 
with the sale of “ Gammeter Multigraphs ” A 
accessories therefor. They adduced evidence of 
some user of the term ” Gammeter Multigi*aph ” 
n this country for about a year prior to the 
ipplication for registration, but appets., when they 
became aw’art' of it, objected to such user. It 
w'as held by the Registrar of Trade Marks that, 
h(* word having been the Trade mark of appets. for 
‘ighteen years, the use* of it by other persons would 
:au8(* confusion, A the opposition was disallowed. 


PART I. SECT. 3, SUB-SECT. 8. 

e. Jurmduiion of Court of Sesswu.] 
— A CO., whose K'glbU'rod ofllce wab 
iu Scotland, presontod an appeal to 
the Ct. of Session, under Trade Marks 
Act, lOO.'i (e. ir.), 8. 12 (3) against the 
refuHul l>y the Registrar of an applica- 


tion to register a trade luaik. The 
giound of the refusal was that tho 
tmdo mark did not satisfy tho renuiie- 
rnoiits of sect. 9 of the Act : — If eld : 
the ct. had no Jurisdiction to entertain 
the appeal, in respect that Jurisdiction 
to entertain buch an appeal was a 


“ H])eeial jurisdiction,” w'jthin tho 
jneaning of sect. (59 of the Act, oouforrod 
noon tho High Ct. of Justice' in England 
alone.— Buc'hanan (.Toun & Jamics), 
i\ C^OMriUOLLKR-GENKRAL OF 
i’ATKNTS, DkHIGNS & TRADE MARKS, 
11928] S. C. 692.— SCOT. 
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The opponents appealed, & asked the leave of the 
ct. to rely on two further p:i*ounds of opposition, 
namely, first, that the word “ Multij?raph ” was 
descriptive ; secondly, that appcts. had prior 
to their application advertised that word as their 
registered trade mark. The declarations which 
were before the Registrar included evidence on 
these points, but no application was made to him 
for leave to amend the notice of opposition, & the 
points were not relied on at the hearing before the 
Registrar. — Held : leave to bring foi-ward the 
further grounds of opposition should not be given 
to the opponents. — Re Kenrick & .Iefferson 
Ltd.’s Applicatton (1900), 20 R. P. C. 041. 
AnrwtaHon : — Refd. lir Southall & Barclay’s Trade Mk. 

(1911), 8 K. l\ O. 481. 

395. Admissibility of further evidence.] — On 

appeal from th(j ridusal of the Rc'gistrar of Trade 
Marks to register a})pcts.’ trade mark the ct. gave 
leave to adduce further evidence. — Re Ogston & 
Tenant, Ltd.’s Application (1909), 26 T. L. R. 
40. 

396. Leave to serve previous opponent.] — Re 

Massachusetts Saw Works’ Application (1914), 
31 R. P. O. 384. 

397. Dissolution of appellant company— Pending 
appeal.] — An application was made by tlie lOnglish 
Record co., Ltd., who were then in liquidation to 
register a trade mark for certain goods included in 
class S. This was opposed by the Gramophone co., 
who alleged that the mark would conflict with a 
well known trade mark belonging to it. TJie 
Registrar allowed the application to proceed. The 
opponents appealed, A while the appeal was pend- 
ing th(* lOnglisli Record co. was dissolved. On 
the a})peal coming before the ct. the opponents 
ask(‘d that an order be made that the Registrar do 
not lu’oceed wdtli the registration. The Registrar 
askeil that it sliould apj>ear that the ct. expressed 
no opinion on tlu' merits. 

An ord(T was made that the Registrar should 
not pi'oceed with the registration, the order stating 
that the ct. expressed no oj)inion as to whetlau* if 
appct. CO had not betm dissolved, the oppo.sition 
would have been succt*ssful or not. — Re ENaLisii 
Record Co., Ltd.’s Applk’Ation (1914), 31 
R. R. (’. 371. 


Sub-sect. 9. — Costs. 

398. Jurisdiction of court— To Interfere with 
costs before Registrar.] — “ The costs of A incident 
to all proceedings in tlie High Ct. ” (R. H. 

1875, Ord. 55), means the cost-s of A incident to 
all proce(‘dings that have actually come into the 
High Ct. A case under tlie Trade Marks Registra- 
tion Acts, 1875- 1877, does not “ stand for the 
determination of the ct.,” within the 10th ride of 
the Trade Marks Rules, 1870, until the parties 
opposing registration hav(‘ given security for costs 
as provided by that rule. TTpon an ai>pli(‘ation 
by summons for the registration of a trade mark 
being refused with costs, the ct., in exercising 
the discretionary power given to it by R. S. C., 

1876, Ord 55, as to the costs “ of A incident to 
all proceedings in the High Ct.,” has only jurisdic- 
tion to order the payment of costs incurred sinc(' 
the case “ stood for the d(‘termination of the 
ct.,” under the Tirade Marks Rules, 1870, r. 16 
that is, from the time of th(‘ parties opposing 

PART I. SECT. 3, SUB-SECT. 9. 

t. Jurisdiction of C(mrt — Appeal from 
hivi officer.] — The Hii?h Ot. haa juribdie- 
tJoii lo CTit^rtaJn an appeal as to tho 


registration giving S('curity for costs as provided 
by that rule, A has no power to oich^r payment 
of the costs of tl)(‘ i)revious procei^Ungs before 
the Registrar of Trade Marks. ~Rc Hranduetu’s 
Trade-Mark (1878), 9 Cli. 1). 018 ; 17 L. .1. 

Ch. 810 ; 27 W. R. 281. 

Annotaiion : — Apld. Itc IlatKivavos’ Trade Mk. (1879), 11 
Ch. 1). (U>9. 

399. .j — j(e Australian Wine 

Importers, T/fd., No. 182, ante. 

400. Security for costs — Application by foreign 
resident out of jurisdiction .] — Uc HiutTER’s Trade 
Mark, [1887] W'. N. 71. 

401. Application in chambers.] — Re 

Hi rter’s Trade Mark, [1887] W. N. 71. 

402. Order of registrar made rule of court — Costs 
of application.] — Rractice Note, [1928] W. N. 
168. 

403. Taxation — Review of taxation.] — ’I’lie 
Registrar of Trad(‘ Marks having grant(*d an 
application by W., C. A co. for the registration of 
tljeir trade mark, an appeal was brought by tlie 
R. co., wLich vas allowed by tlie judge. His 
Lordshii) gave the costs of the appi^al to th<* R. co. 
except so far as th(‘y liad been increased by 
certain issues, the costs of which vvi'ii' to be paid 
to W., G. A co. Upon the taxation of the costs, tlie 
taxing mastei* disallowed th(‘ costs of a witness 
who had tiled an anida\it upon wdiich he had been 
cross-(*xamined. Th(* R. co. objected {inier alia) 
to the disallowanee of these costa on the ground 
that the allidavit did not relaU* solely (o the 
excepted issues. In his answer to objedions, th<‘ 
taxing master ov(‘JTuled the obji'ctions. The 
R. CO. took out a summons to re\i(‘W taxation ; — 
Held: the d(‘eision of tla^ taxing mastcT W’^as 
perfectly right ; b(‘cause th(‘ leariK'd pulge had dis- 
tinctly separated the issues. Rc W uiuiiT, Cross- 
ley A Co. (1902), 80 L. T. 280 ; 40 Sol. Jo. 357, C. A. 

404. Registrar’s costs — Liability of applicant - 
Registrar appearing & not opposing .] — Re Orr 
Ewing A Co.’s Trade-Marks, No. 392, «a/c. 

405 .• .J — /A' Hunt (William.) A Sox s, 

Tire Brades Ltd.’s Applic ation, No. 352, aaic. 


Sect. 4.— EFFECT OF REGISTRATION. 

Suii-sECT. 1. In (Jeneral. 

See Trade Marks Act, 1905 (c. 15), ss. 38-45; 
Trade Marks Act, 1919 (c. 79), sched. 11. 

406. Registration coupled with lapse of time — 
Where indefeasible title to use of mark conferred— 
Mark not entitled to registration.) —The riglit to 
the exclusive use of a trade mark, after the exjara- 
tion of five years from the date of registration, 
given by Patents, Designs, A Trade Marks Act, 
1883 (c. 57), s. 76, is subject to A controlled by 
sect. 90, A therefore any piu-son wJio considers 
himself aggrieved by any ('iitry made in the 
Register without sutlicient eaii.se is not precluded 
by tlie expiration of fivi' years from the date of 
such registration from showing that Ihi' mark 
ought not to liave been registered. — Re Jaa>yd A 
Sons’ Tr \de Mark, Lloyd r. BorroiviLEV (KSSl), 
27 Ch. 1). (DO ; 54 L. J. Cb. 60 ; 51 L. T. 898. 

4 Q 7 ^ _ _ Through common use in 

trade.] — -^The I’egistration of a mark as a trade 
mark A the lapse of (ive years do not, under 
Patents, Designs A Trade Marks Act, 1883 (e. 57), 
s. 76, confer on tlie jierson wiio has made the 


400 i. SiTurity for costs — Application 
by JorcK/iar rcstdt at out of jurisdicfion.] 
— lie Enercink Kefinino & Manu- 
FAinUHINO CV).’8 TK\nK MARK, [1927] 
D. L. II. 107.— CAN 


costs awarded by the low oflitXT on an 
appt^al to him from the Keplstiar of 
trade maiks. — E kbccson (ALKXANnF.ii) 

& Co. V. Crawfoku (Daniel) U Co., 
Ltd. (1910), 10 C. L. R. 207.— AUS. 4 
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Sect. 4. — Effect of rcgistr<ition : Siih-mcis. 1 cfe* 2.J 

rf*gistration an indefeasible title to the use of the 
mark as a trade* mark if, tiy reason of its beinj? at 
the time of rej^istration in common use in the 
trade, it ou^ljf not to liave been rej^istered. The* 
lapse of five y(‘ai*s cannot make* ^ood a r(*p:ist ration 
which was in its inc(‘ption invalid. A trade* mark 
which was originally impreipe'rly i*egiste*j*e*d oupht, 
even after the* lapse* of five* years, to lie* re‘me)ve*d 
from the register, because the* re*gistrat iem might 
e*nable the pe-rson who has made* it to commit a 
fraud : — Held : a mark wliie h hael be*e*n registereel 
as a trade* mark, was, at tlie* time* eif re*gistratie)n, 
“ common to the trade ” because similaj*, though 
not in e'acli case identical, marks we*r<‘ them in use 
by more* than thre'e persons engaged in the same 
trade, although in some of tJie cases the mark 
was not actually placed on the goods, but was 
only used on bill he‘ads, trade circulars, advertise- 
ments, or show e ards. — Ee WnAoeds Trade Mark 
(188rj), 29 (^h. I), rial; 54 L. J. Ch. 391; 52 
T. 4(57 ; 1 T. L. b. 2(JS. 

Annofolions : — Distd. i»V Voiily’s Tiadc* Mk., lie llall tc 

WoodhoiiHc's Tiade Mk. (I‘)()l), IK T. L. It. 214. Refd. 

Bfikcr c. Pawhoii (1890), l.’i Cli. i). 519. 

408. - - .] -(1 ) Notwithstand- 

ing sect. 7() eif Pate*nts, Designs, Ac Trade Marks 
Acts, 1883-S<S, A tin* variation in language between 
sect. 90 of those Acts & 9Vade Marks Ite^gistration 
Act, 1875 (c. 91), s. 5, the registration of trade* 
mark which has be(‘n wrongfully r(*gistei*(*d may be 
rectified after it has stood for upwards of five years. 

(2) Wh(‘r(' a trade mark consisting of an ess(*ntial 
])articular, combined with a d(*vic(* common to 
tlie trade, lias been registei*ed under Trade* Marks 
Jle*gistration Aet, J875 (c. 91), the register may, 
on the* aj»i)licat ion of a ])erson aggrieved, be rectifieel 
by adding a note stating that tlie added device is 
common to the trade. 

(3) Whe*re a trade mark has been registe‘r(*el with 
a claim of use*]* prior to Aug. J3, 1875, Ac such trade* 
mark was in fact not useel as a whole belVire* that 
date, the mark will be exjmnged from the Ke'giste*!* 
ejn the ai)j)lication eif a pt*rson aggrieved. 

( 1 ) In an actiejn feir infringem(*nt of a trade mark 
which is of a type* in general use in the traele, 
it is imjiortaiit to show tJiat the traele mark 
alle*geel to infilnge, theuigh geme'rally similar 
to the* trade* maik alleged to be infringed, was 
not e’opie'd from it, A was adoptee] without an 
intention to eleceive, A: that no case eif actual 
deception has take*n place* afte^r se veral years’ 
user. TInde*r such circumstance’s the* ct. declined 
te:) hold that ele*fts.’ mai'k was calculate’d te) de*ceive, 
A dismissed the action, while* acce*pting an under- 
taking otTereel by elefis. tei eliscemtinue the use of 
a xiarticular eh’tail w4iich might cause confusiem. — 
Baker r. Bawson (1890), 45 (’h. D. 5D1 ; 0.3 L. T. 
300 ; .s*u5 vuoi. Baker A Seiiss v. IlAWseiN 

Bkothers, Ec Bakicr A SeiNs’ Tkade Marks, /,v 
Bawson BRevriiERs’ Application, (50 L. J. Ch. 49. 

Annoiation Ucncrally, Mentd. lie l’luye*i’H Traele mk., 

11901 J 1 Cli. ,382. 

409. — — Traele Marks Act, 

1905 (c. 15), ss. 11, 41, are to be r(*ad together. 
The*refore a trade mark which has remaine’d 
unchalle*nged on the Begister for more than seven 
years may nevertheless be i*emovc‘d from the* 
Begiste'i* if at the* date of its registration it was a 
mark common to the trade. 

A combine'd trade niark which has been registei*ed 
for more than se'ven years is not ojien to objection 
sole*ly on the ground that i^art of it consists of a 
jjarticular de'vice wdiich was common to the 
trade at (he date of the registration of the trade 
mark. But if in an action for infringement the 


alleged infringement is not the user of the trade 
mark as a whole, but the user of the particular 
device common to tin* trade, the action will fail 
A the proprietor of the combined mark may be 
required to jdace a note on the Bcgistc*r to the 
elTect that no claim is made for the exclusive use 
of the i)articular device. — \A4gfull (.T.) A Sons, 
l/rD. V. Jackson (J.) A Son, Ltd., [191(51 1 Ch. 213 ; 
85 L. J. C'h. 170 ; 111 L. T. 347 ; ,32 T. L. B. 182 ; 
mib Horn. Wtgfull (J.) A Sons, Ltd. v. Jackson 
(J.) A Son, Ltd., Er 3'rade Marks Nos. 39, 759 A 
247, 273, 33 IL B. C. 97 ; mibsequcvi proceedings, 
sub nom. Ee Wtgfull (J.) A Sons’ 'I’rade Maiucs, 
[1919] 1 Ch. 52, C. A. 

.-—Overd. Inipcrlul Tobacco Co. of Great Prltain 

& Irolund v. Pnsquali, lie Imperial Tobacco (^o.’h Trade 

MkH., tl»18j 2 Cb. 207. Consd. Re Wigfull’B Trade MkB.. 

119191 1 Ch. 52. Refd. lie Burford’s Appln., fl919] 2 

Ch. 28. 

410. Under statutes subsequent 

to registration.] — Pltfs., who were tlie proprietors 
of a jireparation for the relief of gripes in children, 
had in 1879 registered the words “ Gripe Water ” 
with a lloral scroll. Defts. sold a prej^aration for 
gi*ipes which they also calh'd “ Gripe Water.” 
13tfs. brought an action against defts. claiming 
injunctions lo restrain them from infringing their 
trade mark A also from iiassing off. Defts. moved 
to expunge the mark fmm the Begister : — Held : 
(1) pltf.’.s claim for an injunction to restrain passing 
off wdiolly failed ; (2) wJiether the mark was a 

device wdth words added or words in common use 
W'ith a device, the abstraction from it of (he words 
“ Gripe \A5iter” was an infringement, A sc'ct. 44 
as to non-intei*feT*(*ne(* with the use of any bond 
fide description of the eliaracti'r or quality of goods 
only ap})li(‘d to marks actually registered under 
3’rade Marks Aet, 1905 (e. 15) ; (3) although the 
mark could not b(* registered at tlie ju-esent tiim*, 
having regard to the fuo visions of sect. 11 of the 
Act, yet at the date of registration it was a valid 
mark, A ought not now to be removc'd. — Ee 
Woodw^ard’s 3’rade Mark, Woodward, Ltd. v. 
Boulton Macho, I.tt). (1915), 85 L. J. C'h. 27; 
112 L. T. 1112 ; 31 T. L. B. 2(59 ; 32 IL P. C. 173. 
Annoiations .'—Retd. Wigfull v. Jackson, [1910] 1 Ch. 21,3 ; 

Iiiipcilal Toluicco Co. of (Jrcat Britain in. Ireland v. 

J^asquali. lie Imperial Tobacco Co.’b Tiadc MkH., [1918] 

2 Cb. 207. 

411. . _ - - .]--A lobacco eo. was 

the regi.stered owm*!* of lliree trade* marks for 
manufactured tobacco consisting, in i)art, of the 
Prince of Wal(*s’ fe'athers. 3’he marks had boon 
(*ontinuously us(‘d by the co. A theii* predc*ccssors 
in title for a long series of yeaj*s in connection with 
the sale of tobacco, A were all registered as old 
marks j^rior to 1905. No royal warrant had been 
granted to the co. for the right to use the feathers, 
nor, when a motion to expunge the marks was 
launched, were t}i(*r<* aTiy persons liolding warrants 
from the ))rt*.sent or any former Prince of Wales. 
Upon a motion by the Royal Warrant lloldeis’ 
Assocn. under Trade Marks Act, 1905 (c. 15), 
s. 35, to have these three marks expunged from 
the register on the ground that they w'cre con- 
trary to law A calculated to deceive within the* 
meaning of Timle Marks Act, 1905 (c. 15), s. 11 — 
Held : on the evidence, appets. had not e.stablishoTl 
that the marks were calculated to induce the belief 
that resps. held a Royal warrant, but even if 
they had been, s. 1 1 of the Act had no application 
to marks which wei-e in no sense contrary to law 
wdien registered, A the use of wliich at the present 
time w’as identical with that which had obtained 
ever since th(*y were registered. The more fact 
that the marks contained matter now no longer 
registrable did not supply any reliable criterion for 
determining whether they were contrary to law, 
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OP J‘op moa.siu’in^ t Ji('ir allogpd (l(‘CP])tivo qualities. - 
Re Imperial Tobacco Co. op (treat Britain & 
Ireland Ltd’s Trade Marks, [1915] 2 Cli. 27 ; 
81 L. J. Ch. 013 ; 112 L. T. 032 ; 31 T. L. 11. 408; 
59 Sol. Jo. 450, C. A. 

Annotations Apld. A’c Wo()d\\ard’s Trade Mk., Wood- 
ward r. Boulton Macro (1915), H.'» [j. J. Ch. 27. Reid. 

Wifffull w. .Tackhon, [1910] 1 Ch. 213. 

412. - - — .] The fact that a 

pogistopcd trade mark was, at th(‘ time of its 
rogisti’afioii, not proixaly registra>)le as not coming 
within Trade Marks Art, 1905 (r. 15), s. 9, or the 
rorrespoudiiig sfH'ts. of tlie eai-li<‘r Arts, do(‘M not 
render it “ disentitled to protertion in a (d. of 
justic(5 ” -VNitliin the m(*aning of S('rt. 41 ; ^ after 
t h(* la]?s<‘ of H(‘Aen y(>ars fi-om t}n‘ datt‘ of registra- 
tion it rannot on that ground be I'lmioved from th(‘ 
j‘(‘gist(‘r under sect. 35. — Imppriial Tobacco Co. 
OF Great Britain ^ Ifo'.land v. T*AsquALi, Re 
Imperial Tobacco (V).’.s Tradio Marks, 11918) 
2 Cli. 207 ; 87 L. .1. Ch. 481 : 119 L. T. 271 ; 31 
T. J:. U. 408 ; 02 Sol. Jo. 002 ; 35 B. Jk (’. 185. 
i\ A. 

Annotation : - ReJd. Ri Wijffuirh Trade IMks., [1919] 1 Ch. 52. 

413. - No suggestion of fraud— -Mark 

not calculated to deceive.! -TOtfs., who were the 
pi’ 0 ])rietors of a Mine \ s])irit busim'ss in London 
whieh had for a very long tim(‘ b(*en know'n as 
‘‘Sliort’s,” &; M’Ju) also were the own<d’S of a 
r(‘giste]’<Hl trad(‘ mark consist ing of that name, 
[)r()Uglit an action against d<dt. lor an injunction 
to restrain infi'ingi'iiieiit of tlieir trade mark 
passing off. Deft. whos(‘ name was Jilrn<\st Louis 
Short Jiatl aeciuired tlu* lease* of certain licene(‘d 
prtdiiises at \Voolwielj A liad th('r(‘ exlid>itt‘d his 
nanu* as “ Slioil's,” A Ji<‘ liad also so d(‘sciil)ed his 
Ijouse A goods in ^arJous ach (‘il isements A on 
tlu’ ialx'ls of bottic's. l>eff. nuned to rectify the 
Ib'gister of IVadc* Marks by <'\punging th<‘ trad<* 
mark therefrom. evid('ne(‘ sJR)wed tiiat 

jdtf.’s was the oidy business in the l’*ade known 
as “ Sliorts,” A that sonu' fcM j)f‘oi)le had in fact 
mistaken (Ic'ft.’s hous(‘ foi- a branch of jdtf.’s. 
Before deft .’s ( vidence was concluded an injunction 
Mas by consent grantc'd, deft. ])aying an agreed 
•sum for costs. On the motion to r(*ctify : — Held : 
as th(‘ mark M^as an old (me A liad be(*n on tlic 
Register for S(A en Acairs tlua-e was no sug- 
gest i(.)n of fraud, A it could not jiossibly be said 
tliat the mark was calcidated to d(‘ceiA"e, th(* 
motion to rcidify failed.— Short’s, J/pd. i*. Sii(.)RT 
(1911), 31 IL P. C’. 29L 

414. . — — Proceedings begun before protection 
absolute — Hearing subsequent.]— The pjovi-sion of 
Trade Marks Act, 19U5 (e. 15), s. 41, by which a 
mark sliall be taken to bi* valid in all inspects 
s(‘V(“n y(‘ars alter the original registration “ in all 
l(‘gal proceedings relating to a I'cgistcrcd trade 
mark,” is not ( llective to jjrevent removal from the 
i(‘gist(‘r in a case where the proceedings were 
begun within the i)eiiod, although tlie ht‘aring of 
a motion upon which the order for removal was 
made took X)lace after the seven years had exi)ired. 

In such a case it Avas not necessary for the 
judge making tlu* ordei- to ante-date his judgment, 
under the disend ion conferred ui)on him by Ord. 41, 
r. 3, so as to bring it within tlie seven y(\ai*s, the 


initiation of the j)i*oceedings within tlu* peilod 
bdng enough to give liim jurisdiction. — Rc Key- 
stone IvNin'iNG Mills Trade Mark (1928), 97 
L. J. Ch. 310 ; 45 K. 1>. C. 421, C. A. 


Sub-sect. 2. — Extent of Protection. 

See Trade Marks Act, 1905 (c. 15), ss. 38-15; 
Trade Marks Act, 1919 (c. 79), sched. 11. 

415. Mark registered under specific class —In 

respect of particular articles of class — Protection 
as to those articles only.]— (1) A trade mark 
r(‘gistered under one of the classes given l>y the 
rules, but in respect to some X)articular ai*ticl(*s in 
that class, will be under ikitents, 

Designs, A Trade Marks Act, as to those articles 
only. 

(2) A trade mark need not he actually allixed 
to the article. It is sidTicicnt if the trade mark 
is on the cover or wrapper in w^hich the article is 
sold. 

(3) Tlic common law rights of a tradesman 
using a ti-adc mark are not allected by the regi.stra- 
tion of the trade mark, so tlial, if lie lias accxuired 
a right to a trade* maik, as to a certain class of 
gootls, A tlu* trade mark as registered is confined 
ton x^nrt of that class of goods, he will be entitled 
to lU'otection foi* tlie wliole class of goods. —J ay 

J.ADLER (1888), 40 Gh. 1). 1)19 ; 00 L. T. 27 ; 37 
W. IL 505 ; 5 T. L. IL 57 ; (3 B. W C. 130. 

A nnotations : - As to (2)Refd. Louise r, Gaiusbonnij^h (1902), 

87 Ji. T. 591. (.i( ncrafti/, Refd. Bourne r. Suaii (N Ed^eu, 

Jic Bounio’b Tiatle Mks,, [JDO.IJ 1 Ch. 211. 

416. — - Effect on common law right.] — 

Jay r. Ladlek, No. 415, (uiU. 

417. Protection to that class only.] -—The 

r(*gist]‘ation t)f a trade mark for one class of goods 
docs not (mtille tiu' r('gist(T(*(l ])roi)iietor to x)rt5V(‘nt 
anotlicr xxTson from using tlie mark in connection 
with goods included in a dificTcnt class. l*ltf. 
registered a trade mark for tlu* goods included in 
Class 0 in the lirst scliedule to the ILiles under tho 
Trade Marks Kogistration Act, 1875 tliat is, 
“ Machinery of all kinds, A ])arls of machin(*ry, 
exeexit agricultural machines inclu(h*d in Class 7.” 
in his axqdication for ri‘gisti ation, jdtf. stated 
that the article in conn(‘cti()n with wliich tho 
mark w^as to be used was “ a toilet requisite, 
being a machine to hold a iei*l of XR'i’forated 
Xiax>er.” I'ltf. sold both the maeliines A the 
reels or rolls of xiRpt*r, w hich were intended to bo 
used together. The twm things could, however, 
be x^m-chased sexiarately. AVhen a roll of x^^ip^i* 
had been used UXL another eoukl be lixed in the 
machine. Pllf. did mA place the mark uxion tlu* 
machine, but he x)lac(*d it on the wTapxiers in wliich 
his rolls of v<‘i’e sold. Deft, sold similar 

rolls of paiier wuth the same mark on the wraiixiers : 
— Held: iiaxier not being included in Class (3, tlu; 
registration did not entitle xdtf. t(A xR’cvent deft, 
from using the mark in connection with liis rolls 
of paxKT ; but on the evidence an injunction was 
granted to restrain deft, from tilt his goods 

as pitf.’s. — Hart v. (’olley (1890), 41 (Ii. 1). J93 ; 
59 I.. J, Ch. 355 ; 02 L. T. 023 ; 38 W. B. 440 ; 
(3 T. li. IL 210 ; 7 IL P. C. 93. 


PART I. SECT. 4, SUB-SECT. 2. 

g. (JoJoiir of trade mark.] — Tender 
tho English Act a trade mark may ho 
rcglbterod in any colour, & Ihc rcglsl ra- 
tion coufei'b on the regibtered owner tho 
cxclualvo right to nso tho Banio in that 
or any other coloiu’ ; & bcmble, oiir 
ow'n Act has an extonffivc an applica- 
tion. — SMrm V, Eaik (1887), 11 0. 11. 
729.— CAN. 

J.— VOL. XLIII. 


h. General trade inark.] Wldlo a 
gi'ucral trade mark covers all the clasbc's 
of inerchandisc in which appet. deals, 
ix. v\hen roglstcrod provents any siibso- 
(juent registration of tlio same subject 
mutter as a general trade niark, it 
would not confer an millinited right 
to tho mark tho world over as u gainst 
any one carrying on an entirely dlttei'ent 
hublucHB who applies for a specltlc trade 


iuaik couhibtiiig «)f tho same mark as 
applied to goods of a ditfcreut character 
not mauufactured by the owner of tho 
general trade mark. — Re Ueuu 
Noklle’s Applicaiion (1913), 11 

Exch. O. n. 499 ; 14 D. L. K. 385.— 
CAN. 

k. Registration limited to business in 
Canada.] -The registration of a trade 
mark imder Trade Mark ic Doslga 
O 
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#S'ec/. 4. — L'jjcct oj registration : JSnb - scct . 2. Sect . 
G ; Sntj - aecf . 1 , A .\ 

418. Use only in respect of one article In 

class — Whole class not protected.] — Edwakds v. 

Djonni^, Jh ’ Edwadds’ Tdadf] Madk, No. WM , ante . 

419, — ^ — - — — .] If a trad(‘ mark, altiiouKh 
registered for an entii(* class of goods, be used fur 
some only of the articles in the class, the pro- 
prietor is not entitled to the exclusive user of the 
trad(‘ mark for other ailicles in tlie class, although 
he may, in fact, manufacture s(‘ll such aidicles. — 

JlAHODKAAK V. EKEKMAN, [1^1111 •! Ell- -lb ? 

E. .1. til. 2d ; 05 L. T. 487 ; 7 T. J.. H. 6d5 j 8 
it. Ik V. 287. 

Annotation ; Distd. liooid v. llii<ldart SU ]j. T. 7J8. 


Sj:ct. 5. correction OF REGISTER AND 
ALTERATION OF TRADE MARKS. 

SUH-SFX'T. 1 . — (’OIUIECTJON OF llKOISTFH. 

.1. In (lencral. 

>S'm 'Erad(> Marks Act, 1905 (c. 15), ss. .12-57 ; 
TIade Marks Ad, 1919 (c. 79), scheds. 1. A II. 

420. Jurisdiction of court— Registered owner 
domiciled in Ireland.] — Ilie High ft. ot Justice in 
England has jurisdiction, und('r Eatc'iits, Designs, 
A Trade Marks Acts, 1885 A 1888, to ]‘(‘ct)fy th(‘ 
Register of trade marks k(*pt under those Acts, 
notwithstanding that tlu* legistered ])roprietor 
of th(‘ mark aflecti'd is domiciled in Sc'otland or 
Ireland. Qu. : w hetliej* the Scottisli or Irish 
cts. have a concurrent jurisdiction witli the hhiglish 
cts. to rectify the Ih'gistf'r. 

No si>(‘cial proc(‘dui(* is prt'scribed by the Acts 
or rul(‘s as to the service on parties interestetl of 
noti(c* of a])i)licalion to expunge a trade mark. 
Ilici’cfore it/ is sullicient if sucli notice is given as 
is re(^uired by natural justic(‘. 

\Vhf‘rc‘ the registered projuietor of a trade mark 
regist(‘red in England undtT Indents, Designs, A 
Il-ade Marks Act , 1 885 (c. 57 ), was a Uritish subject 
domiciled in lieland, out of the juiisdiction 
of the English cts. A tluTcfore coidd not be b(TV(‘d 
witli a notice of motion to expunge the trade 
mark, it was laid sullicient to s(‘nd Jiim a copy 
of tlie notict‘ of motion with a letter informing 
liim that ju-ocecalings had been commenced which 
might adeet Ids inten'sts ; A ct, heaid tlie motion 
A made an oi'der, although the 7’<'gistered i)ro- 
pik'tor did not a])i)enr. />V Kino A fo.’s Tuade 
Mahk, L18921 2 (Ii. d02 ; (52 E. J. (Ii. 155; (57 
E. T. 55; 40 W. IE 580; 8 T. E. IE 595; 9 
IE E. ('. 550, ('. A. 

Annoiot Consd. lUiyc r t. Comioll (1S1)7), II U. J*. (’. 

'll:). Reid, lie Kuy’w raU'nl (18114). 70 E. 'J'. 7.'»() ; 

C’lllY, Kdwuids V. Ill-own, [ISO.OJ I Cli. 21 ; JUiyinoDt v. 

Poyim-nt A Sluuit, (’liupiiiun r. Chapuiaii A IJiiint, IIOIOJ 

1 P. 271 ; i)(‘ OaM(]uet JamoH v, Mockleiibiirg-Sehworin, 

[lOl'lj J'. T)!! ; Hunter r. Stadtiselic llochseotlscherie 

Ucbellfac-liuft, 1102,0 1 2 Iv. B. 40:i. 

421. — - Concurrent jurisdiction of Scottish 
courts.] — Jtc Kino A fo.’s Tkade Majik, No. 420, 
aide. 

422. Discretion of court.]— Pit fs. liad a large 
exjiort t]‘ad(‘ in bottled ])e(*r A a small loeal trade 


in England. Defts. sold bottled beer in England 
only. Both sold beer in the noiTh of London. 
In 1879 pltfs. registered as a new trade mark for 
boor a picture of a stout man, with the words 
“ John Bull Brand ” ; A in 1886 they registered 
as a new mark for beer a label containing the old 
I mark with some additional words. In 1884 
defts., in ignorance of pltfs.’ rights, adojited for 
their beer a label containing a pictui’e of a fat man 
A the words “ John Bull Hegistered ” ; A they 
continued this user after knowledge of pltfs.’ 
marks. This label was not registcd'ed as a trade 
mark, but only regist(‘rt‘d at Stationei's’ Hall. 
Pltfs. movt‘d to restrain defts. from infringing their 
trade marks A from passing off theii* beer as pltfs.’ 
Defts. moved to have pltfs.’ marks expunged. In 
the course of the trial it was discovered tliat tlie 
words “ Jolm Bull ” bad been used Iiy anotluu’ 
limi in cormection with beiT from 1875 to 1890, 
but tlieir be(‘r bad oidy a local sale, A the use of 
those words was now abandoned:- Ilch! : 

(1) assuming the registration of the words “ John 
Bull ” might have been succi‘ssfully opposed, tlu‘ 
ct. ought not now% in the ext-rcisc of its discretion 
under Patents, Designs, A I'rad(‘ Marks Act, 1885 
(e. ,57), s. 90, to order those w’ords to be expunged ; 

(2) ])ltfs. w^ere entitled to an injunction both on the 
ground of trade mark A on the ground of tlieii* 
common law right, notwithstanding the absence 
of any evidence of actual deception. — P aine A Eo. 
V. Daniells a Sons’ Bbeweiues, Re Painio A 
(’o.’sTuadeMadks, [1895] 2 (In 567 ; 62 E. J.(1i. 
732 ; 68 L. T. 801 ; 42 W. IE 40 ; 9 T. E. IE 457 ; 
2 IE 491 ; 10 IE P. V. 217, V. A. 

Annotations: (>nurnl]i/, Refd. Ii( 'lulbot’a Tmdc Mk. 

(18SI4), (58 L. J. (’]}. 2(11 ; bV Wiiplit, ( 'roHsh-y '« Tiude Mk. 

(1898). 10 K. P. C. :577 ; Jie Trade ]Slk. 90,997, Field v. 

\Vapcl Sjiidicule, (19001 1 (’b. 0.)1 ; lieurue r. Swan A 

Fdpar, bV B«)unn-8 Trade Mk. (1902), 72 L. J. Eh. 108 ; 

Beuid r. HnddHi-t (1903), 89 L. T. 718; Erofelleld, 

Jh!e (’aljforiiia Fip 8ynii> Co., Itc Block, (1910] 1 (3). 130 ; 

Seolt Paper Co. r. I)ia}toii Jkiper Worka (1927), 44 

B. P. C. .")29. 

423. .] — iiV Eestetnek's IIjade Make, No. 

477, post. 

424. ■ .] — In July, 1908, tin- Magueta Time 

(V)., Ltd., registered as a trad<‘ mark the word 
“ Magneta ” for goods in class 10. In 1916 the 
goodwill A trade marks of the co. A\ero sold in a 
debenture liokleis action to M. A assigned to him 
A in Nov. 1 917, tlie co. was dissoh ed. On Nov. 30, 
1917, a n(‘w co. ivas incorporatf'd with the same 
name as tiie iirst co. A on Eeb. 6, 1918, M. sold A 
assigned the goodwill A trade marks to tlie second 
CO., hut neither assigmnent liad been i-egistered 
w lH‘n tlie time for renewal of tlie t/rade mark arrived 
ill July, 1922. Ilie usual notice as to renewal 
was sent by tlie JE-gistrar to tJie address of the 
first co., hut it was returned ; A a second notice 
was sent to the address of tlie second co., as the 
Registrar had discoveiTsl that address, but was not 
awai'e that the second co. was a different co. 
in Aiir. 1922, the second co. made an apjilication 
for renew^al A the registration w as renewed as from 
July 14, 1922, A in June, 1922, the address on the 
i*egister was altered to that of the second co. 


Act, B. S. C., 190G (r. 71), docH uot 
entitle t>]>pct. to proU*etiou thoromidcr 
if he 1 h not, or does not propOHo to be, 
engaped in biiHinesH in Canada In tho 
poodB to which it 1 h applkiablo. — 
Seatj'Lk Bhkwino & Malting Co. v. 
llAiNiLU Bhkwino On. or Canada, 
Btd., 11921) 4 D. L. B. 910; [1924] 
3 W. W. B. f)()2 ; 31 B. C. B. 331. 
CAN. 

PART 1. SECT. B, SUB-SECT. 1.— A. 

1. Jurisdiction of court — Exchequer 
Court.]— The ct. ha*? jiirisdlotlon to 


1 edify the ivpistcr of trade markn in 
roHped of cnti-ioR made th«‘i'ein without 
Huliicieiit cause, cilher before or subso- 
(lucmt to July, 10, 1891, tho daU* ou 
w hieh .^>4 A 6.0 Viet . c. 35, ( J ).), came hit o 
foreo. ~ Bio Kuyi>ku & Son. v. Van 
Dulkicn, Wkiland a (k). (1892), 3 
Exeh.C. H. 88; 24 S. C. It. 117.— CAN. 

in. - — .] - Under 'I’l-ade 

Mark A Besipn Act, B. S. C. (190(i), o. 
71, Hs. 11-13, A 42, A Exeboquor Ct. 
Act, H. S. C. (1906), c. 140, s. 25, 
tho Exchequer Ct. of Canada has 
jurtHdietlou to order the reetificatlon 


of tho ivpister of trade marks, at the 
suit of any person apprieved, iiotwith- 
hlmi'ljnp that tho matter has not been 
r»‘fcri(‘d to tho ct. by the Minister under 
ttio Trade Mark A JlosJpii Act . — He 
“ Vulcan ” Tuai»k Mark (1916), .51 
8. C. ii. 41 J. -CAN. 

n. - - Hcolfis/t Courts.] Au action 
was brought iu tho Ct. of Session, 
ooneludiug (1) for declarator (hat u 
particular trade mark wos impwiperly 
entered iu the rogistor A should be 
ex pimped ; (2) for declarator that tho 
said trade mark was incapable of repls 
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In 1U25 llic hocoiid CO. applied to register the 
assigninenl to th(*ni they wej*e registered as 
propi'ietors from (>, 1918. Tlie second co. 

having commenced an action for iid'ringcment, 
(lefts, moved to rectify the Register by expunging 
the trade mark on the ground {inier alia) that the 
renewal was invalid, as there was then no registered 
proprietor in existence & the motion was heard on 
this point as a separate point : — Held : the trade 
mark was on the Register A would remain th<Te 
unless removed ; llie ct.. has under sect. 35 a dis- 
cretion as to rectification of the RegistcT ; here the 
objection to tin* registratiem was based on a pure 
technicality which had b(‘on renieditMl ; A the 
trad<‘ mark ought to remain (jn the Register. — 
Rc MACiNKTA 'riMK (\)., liTD.’S TltApH MARK 

(1927), kl R. P. V. 1(59. 

425. Simultaneous proceedings for infringement 
& removal from register- Grant of certificate of 
right to exclusive use.]— h'jr-:i.ij (.1. V. A .1.) A Co., 

l/ri>. V. WA(iKL Synok’M'k, 1/rj)., ftc 'Fradk 

Mark 9(5, 997, No. 33, ante, 

426. Removal— Whether order conditional— Sub- 
ject to application to amend. I — Jle Dioxtkr’s 
Aitlic'Atjon, He Wjli.s’h Tijade Marks, No. 252, 
(inlc. 

427. .] -Tlie ct. rejected the 

owner’s conDmtion that an order to (“xpiinge his 
mark, wdiich had been i*egistcr<*d under Patents, 
i)(‘signs, A ’l’rad(‘ Marks Act, 1883 (c. 57), should 
only be made subj(‘ct to an api)licati()n to amend 
being made by him within a r(‘asonable time, but 
mad(* an order to expunge the mark absolutely. — 
Day V, Rit.ey A WdiriTAicER (1900), 48 W. R. 550 ; 
41 Sol. .To. 502 ; 17 R. P. C. 517. 

428. Grounds for removal same as grounds 

for opposing original registration— Opposition to 
registration unsuccessful Res judicata.] — On 
a motion to exjmnge three trade* marks from the 
Registei* an a]>plieation was made to strike out 
e(Ttain giounds of objection to one of the marks 
on the ground that these objections bad been 
alr('ndy decided upon in a ])revious proceeding 
b(‘tw(‘en the same' x)arties, A that tl»c matter was 
rr.s judicafa. In the oppositiem to the ap])Iieati(m 
(<) register tins mark the 1. M. eo. had applied for 
leave to raise certain further grounds of objection, 
wJiieli ax)plication was dismissed by Swuneen 
Rady, .1. K. A .1., Did., eontemh'd tliat the 1. M. 
eo. were imt at lib(*rty to raise th(*se same objections 
on 1 b(‘ motion, A that it wuis res judicafa that the 
I. M. CO. could not/ raise the objections, A moved 
to ha\ (‘ them struck out . The 1. M. eo. contended 
tliat there was no esloi)pel on tlu* motion t(j 
rectify, it being a difi’erent })roce(‘ding : -Held : 
it wuis not res judicafa that the 1. M. eo. could not 
raise tl»e objections, as the x^roreedings then before 
the ct. were different from the pT*oc(‘edings before 
(SWINEEN DaDY, J.).~ Rc KENRIC'K A .lEEEERSON 
Dtd.’s d’liREE I’RADE Marks (J9U)), 28 R. P. C. 45. 

429. Of mark dependent on registration of 

prior mark — Prior mark removed.] — Pltf. ( o., who 
wen* the prox^rietors of the lett(*rs patcid for the 
well-known “ Rowdc'n Wire ” used in eonneelion 
with the transmission of ijow^er for cycle A motor 
(‘yele brakes, in 1901 i)romoted deft, eo., A trans- 
ferred to it that x^flrt of th(*ir business winch wa.s 
concernf*d with brakes for x’Rdal cycles only. In 
1903 jdtf. CO. registered a traile mark in class 13 
for brakes for velocipedes, consisting of a picture 
of a coil of wire with the word “ Rowalon ” enclosed 

t ration ; (li) for detTaiator that doft.s. 
had uo oxcluBivo right to tho trader 
mark In question ; & (4) for reduction 
of an entry in the register : ; 
whctlior PaU'iitH, Designs & 'rra<l«* 


therein, A they grant(*d a lict'uce t(j deft. co. t(^ 
use this mark in connection with hiak(*s for pedal 
cycles. 'Tin* lictmce w^as limited to the C()ntinuanc<j 
of th(‘ h‘tt<*is patent, in 1901 jiltf. co. registered 
the Sana* trade mark in class 13 in i-cspect of com- 
ponent Xharts, attachments, A aecessori(*s, other 
than hrak<‘S, of vtdocijiedes, etc. 'I’he directoi*H of 
the tw'o eos.’ were substantially tlu* sana; until 
shortly before tla* commencena'nt of the action. 
On tlie exx^iration of tlie l(*tters pat(*nt dt*ft. eo. 
continued to usi* tla* mark not only on brakes 
for pedal cycles but also in resxu'ct of brakes for 
naitor cycl(*s, which tli(*y tli(*n began to mami- 
facturi*. Pltf. CO. brought an action to r(*stfain 
d(*ft. CO. from using the ti-adc* marks on any goods 
mamifactui’ed by them. Dc-ft. co. contended that 
tla* liecua (i was inelTective, A that the mark had 
been us(‘<.l by them for a great numhi*r of ><‘ars, 
not only wnth the* knowledge but also uitli (he 
coia’uiTeia'cj! of i)ltf. co. Dc'ft. co. mov»*d to 
exXmnge the trade marks, A alleged that they 
W(‘re not distinctive, A that thc*y w’c*r(* calculated 
to dc'ceivc: — Held: bolli trade marks must be 
rc'moved from tla* register as not l)i*ing distinethe 
A as being calciilaiec^l to deceive. — Row den Wire, 
Dti>. V . Rowden Rrake Cc)., Ia'D. (No. 1), Jlr 
Rowden Wire, Ltd.’s 3’rade Marks (1913), 30 
R. P. C. 580, (\ A. ; on ajipeal/dl R.l\ C. 385, Ti. D. 

430. Board of Trade order directing registration — 
Whether court precluded from hearing application 
to rectify.! — Thorne (Dionry) A Co., J.i’d. v. 
Sandow, Ltd., No. 55, onfe. 

431. .]— Teoeani A' Do.. Lri>. r. 9’i':o- 

fani, lie Teoeanj" a (’o.’s 'J’raj)!: JMark, No. 81, 
ante. 

432. Appeal- From order for rectification - En- 
largement of time lor appeal.) — In l)(*e. 1915, an 
ordcT was made by t h(‘ judge rectif} ing the Ih'gist er 
of Tract* Marks hy removing ]-esi)s.’ ti‘ad<* mark 
tla*refrom. No a])jH‘al from tliat cji*der was entered 
i)y r(‘sx)s. witJiin the time limit(*(l for apjieai. 
Jn Ma>, 1918, tla* t’t. of Ax)l)(‘al in anotluT ease* 
dissc*ntc‘d from the view taken by the judge of tla* 
construct ion of Trade Marks Art, 1905 (c. 15), 
in rc'sjis.’ case* A ovewuled his dc’cision. On an 
fip])lication by rc'sx^s., unde r R. S. Ord. 58, r. 15, 
for an order enlarging tlu* time* for api>ealing from 
the order of the judge* : Hckl : the ct. had povvc'i* 
to enlarge the lina* for appealing, if it WT*re just 
(liat, und(*r all the eircumstanee's. an oi*der enlarg- 
ing the time should be made*, but- tliat the jire'sent 
appets. had showm no sullieic'nt ground for making 
the order, A the‘ir ai)))lieation must tlic'rc'fure* la* 
refusc'd ; the faet tliat in a subseeiia'iit case* the* 
CM. of Appe‘al liad tak(*n a dilTerent view of the* 
eemstruc‘tion of an Act of Parliament from that 
taken by tlie judge iu a x>i'e'vic)us ease was not 
necessarily a ground for enlarging tlie time for 
ax>X><*Rlii‘K from his cl(*eision. 

For the x)uri)oses of an applie*ation under R. {8. (t, 
Ord. 58, r. 15, there is no distinction iti meaning 
bc^tween granting sx)e(‘ial leave te^) api^ieal under the 
rule as it originally stood A enlarging the time for 
ax^peal under the rule in its present form. — Re 
WioEULL (.1.) A Sons’ Trade Marks, [1919] 1 Cli. 
,52 ; 88 D. J. Ch. 39 ; 120 J.. T. 78 ; 35 R. P. (h 
2(53 ; sub iiotu. Rx p. Wjgelu.l (J.) A Sons, Lrp., 
35 T. L. R. 29 ; sub //o/Uf Re Trade Mark No. 
39,759, (53 Sol. Jo. 1 14, C. A. 

Atnwintiou : — Refd. PiopheL v. Poheil.s (191S), 11 11. W. 

C. 301. 

I um lo ciit-crlam It. - Dkwau v . Dkvvau 
A Sons. Ltd. (1K09), 2 P. (Ct. of Sohh.) 
249 ; 37 Sc. L. It. 1H8 ; 7 S. T.. T. 203. 

- SCOT. 


Marks Ael, ISH3, s. 90, cuiiftTreil a 
piivativo jiirlHdletlcm ou Iho Kn^dihle 
courts or not, tho action was not uii 
application for rectifleatioii of tho 
n-pflste^r, A t Iu* Scottish cts. had jiirisdlc- 
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Serf. 5. — Cwrcdioii of mjintcr and alteration of trade 
marks: Sub-seei. 1, li. (a) A' {6).j 
JL The AppUra/ion, 

{(t) In Gemral. 

See Trado Ael, 11)05 (c. 15), ss. 112-117 ; 

Trndc Mnjks Act, 1010 (c. 70), siIkhIs. J. tV IJ. 

4SS, On refusal of Registrar to rectify - Motion — 
Notice to Registrar.] — An apjOicntion to the ct. by 
ti })crsoti Hggrii'vcd by^ the rcfw^nl at the Jiogistrai 
to outer his luimc uj>on the lloaistir ns (In' pro- 
pj-ietor of a luark inidor Ho^isfration of Trade 
Marks Act, 1875 (('. 01), may be liy way of motion 
that th(‘ lle^istcj* may reetilaal by entering 
liis name as siirli proprietor, two el(‘ar days’ 
nolie(‘ of motion b(‘in^ yiven to the Hej^istrar. — 
Tr p. STra’iiKNs {1870), 21 M’. 11 . 810. 

434. Failure to oppose registration or see adver- 
tisement of registration— Whether bar to applica- 
tion.] — (1) AkJien a tj-aile mark lias been used by 
nK»i‘(‘ tfian tbrei' j)erson.s engagial in tlie same trade, 
it is eommon to tlu* tratle, A eannot be r(‘gistered 
by any one. 

(2) A pel son A^Jio res^istei's a trade maj-k do<‘^ so 
at liis o\Mi i-isk, A if lie ivgistiTs one wliicb is 
eommon to tlu' tiadi' it AAill be jemovial from 
tlie lU'gister on the api)lieation of the partii's 
ag^ri(‘ved, A he uill have t<j pay the costs of 
till* application. It makes no difference that he 
was tiu' ])(‘rson wlio was tlie first to adojit tlie 
tradi' mark if it had Ix'eonie coiiimou at the dati* of 
js'gistrat ion. 

(2) H’here is no obligation on ])(Tsons interested 
to s(‘e an aiJvi'rtisement m the Trade 31 arLs J aurnal 
of an a])f)li( at ion for rc'gist i'«it ion, A tlx* fact tJiat 
tliey Jia\(* Jiot seim sncli an aih ert isement or 
ojiposed tli(* aiipheation is no baj' to t h<‘ir afipljing 
to liaM' till' mark removial from the* Heaistca* after 
the ri'uist lat ion is comiilete.— y/c Jlvm: A (’o.’s 
’riiADJ- M\uk (1878), 7 ('ll. 1). 721 : 51 L. J. ('li. 
2115, n. ; 28 [.. T. Ill ; 2() \V. li. (125. 

.1 tttiofalioif^ : f.s io (1) Refd. h't 'Miinfli's Ai>j>ln. (iss‘1), 

eO 1.. 'W l‘J : ja “ Alpine ” 'I'liKlo Mk. (1H80), I,. T. 71). 

../s’ to {2) Retd. llnns(»iiu r. (Jnihaui (lss2), 'VI J.,. .1. (.'li. 

S!)7. (a itooUif, Retd. Ji’( ]An\ti'h Tiad«‘ J\Ik., Ijlojd r. 

Potteiiikj (ISSI), L'7 ('h. I). GU). 

435. Service of application —On registered owner 
- Bankruptcy of owner — Service on trustee in 
bankruptcy.] ’rh<* registc'red owner of a trach* 
mai'k liavniL’, since notice of an ajijjlicatitm to 
strike the trade mark oil the liegist«‘j% gone Jiito 
lupndat ion, l<‘a\ e was given undei- li. S. ( Oi’d. 50, 
r. 1, to St r\ e notice of the a])])licat ion on the trust(s‘ 
m Ji(|iiitia( ion. Tiie lei’Hi “action” in Ord. 50, 
does not ctjnline the operation of that orcha* to 
])rocec‘(Iings in actions . — Ixc liowrfs O’uadl: JMakk 
(1882), 48 L. T. 288. 

436. - Necessity for formal notice — 

Letter.]— y»V K/ng A ('o.’s Thadk Makk, JSo. 420, 
code. 

437. Outside jurisdiction.] — A ncdice 

of motion to leetify tlu* liegistei- by striking out 
a trade mark registered in the name of a foredgu 
CO. not cair^ing on business within the juj-isdiction 
was se rva-ti cjutiu’ ( 'onijitroller A on the co. Scnwice 
on the CO. held ))ad A set aside. 

t^caihfc : the ivrojxa' course was to jn’oceed on 
tlie notice' /igainst tJie ( ’ompt roller, after sending 
a copy to till' CO. with an intimation that in*o- 
cc'edings whicli might allc'ct its inteivsts were 
IH'luUtlg. — /iV (’OMI'ACNIF. (lliNkKAl.K D’FAUX 


MiniUulksetdk Bains im Mm, [isoi n (a, 

00 L. J. rii. 728 ; 40 W. B. SO ; 7 T. L 
SB.r. C. 440. 

A ntwt atUms : -Consd. lie King (18.02). 67 L. T. 33. Refd 
y.V Ch/T, iCtbvards r. brown, [18U0J 2 Cli. 2J, 


k 451 
700 ; 


438. — — •] - A w'ord was rc'gi.stei ed 

as a tiadc* mark in 1801 upon tJie instructions A 
ih<' name of an Anu'Hcan giving Chicago as his 
f address, with the name' A addrc'.ss of an FnglisJi 
firm of jiatent agents as Ids adcJj't'ss for sc'rvice. 
in 1800 an Ann'i-ican eo. a])])lied for the rc'gistni- 
tioii of the same W'ord as their trade mark, thc'y 
liaving used it for a long time' in America A also 
more' re'cc'utly in i<]nglauel. 4’his appiic'ation wars 
objc'cted to by the (’oupit roller, in view ejf the 
previous rc'gistratioii. M'hei'cupon inepiiries were* 
instituted by tlie eo., the re'siiJt of sucii inejuirif's 
being that the' I'e'gisterc'd jiroiirie'tor could not bej 
found to lia\(* ever used tin* mark, or done any 
business e'ithe'r in Aniei’ica oi- in England ; tliat be 
could not be* traced in (’hicage^ or e'lsew'here ; 
that li'ttc'i's addi’esseel to him at Chicago w^ere 
re'turned tlii'ougli the' Dead Lc'tte'i* Oilice' ; A that 
the' pate'iit age'uts name'd as tlie addre'ss fuj* sc'J'vice 
eonld give* no information with resiK'C't to him. 
'the' co. tli<*n gave notice of motion to rectify the' 
He'giste*]' by e'Ximnging the' mark, A left a copy of 
this notice' at the' addi’e'ss foi* se*rvie‘e* A sent anothe'j’ 
eojiy of it in a registere'd ])ae*k('t to Cliieage), 
arconipanie'd b> a le ttei*. On jiroof, of the*se facts, 
A the* rcgiste'red ]>re)])rie*(or not apj>e‘aring, though 
meire* than 28 da>s hael e-lajise'd since the* dispatch 
of tlie jiae-ke'l A le'lti'r to Chicago: — Held: tl/e* 
nini'k slieiulel lx* cxpungeel. — lie AsimiN’s iiiADK 
J\1.\KK (IDOO), IS \\\ If. 289 ; nab aam. lie AsTeiN’s 
'Pkadk Mark, A \ Sol. Jo. 212. 

439. - - On Comptroller —Registered owner 
outside Jurisdiction.]— yfe CeiMrAe.Nii': (ebNMiAi.K 
d’IOai'X !\1inkr.vl1':s it di: JIains deMkh, No. 427, 
ante. 

440. Time for application— Within statutory 
period giving protection.] Teofam A Co., lyni. 
V. TioeiFANr, lie i’FeiFANi A Cei.’s 'J’hade Mark, 
No. 8], (odc. 

After expiry of statutory period giving pro- 
tection.] — Sec Neis. 1()(>-112, ante. 

441. Merits of applicant irrelevant.] - - The* 
worels “ Forre'st, JiOneiem,” uscel as ])arl of a iraele 
maik fea- waitches by a wait cbm ake*!' at Ce)\e‘ntry, 
wdie) Jiael nei connection wdth Jxmdon, lield cal- 
culated te> eleceivo. in 1882, 11., a Ceiv entry 
watchmaker, re*gistcr('d a traelc mark for waitedics, 
consisting of a device* of a tree* with the words 
“ Eorre'st, Londein.” J^\ had been a wait vhmakcr 
in J.(ondou, w'ho died in 1871. li . placed the w ords 
“ ]A)rre.st, 'Trade* Mark Registered ” eui his wail dies, 
A he also claimed, by his a ve'itisements, io lie 
entitled to vaiious regist(*red trade marks, among 
wliieh he* sometinie's induelod the name “ l^’orrest,” 
fooimdimes “ ,lohn Fori est,” A sonie't inu'S “ Jolin 
J<’orrest, Jiondon.” vSoiiK'times the tiee ajipeared 
in the advertisements, but more often neit, A never 
in the fomi of the I'egistered trade mark, in 
1892, T., who claimed to have succeeded to F.’s 
taisiness, waote a letter of com])laint, to which 
il.’s soils, reidied, elaiiiiiiig in elfect an cxdusive 
right to the* name “ Forrest.” 'T. then commenced 
an action against Jl., A while this was pending, 
moved to rectify the ItegivSter by expunging Il.’s 
trade mark, lie claimed to have an exclusive 


PART I. SECT. 6, SUB-SECT. 1.— 
B. (a). 

o. Jlon' madt— Ji ftet/nr hu counter- 
(‘IcumA Au uiX'licatJcui to roctify t/x* 
rodbter of tiado marks cannot bo made 
by countorclalni.-" SriLLiNo Brotmekh 


r. C)’KEia,Y (l'JU4), C. E. T. iPJ ; h 
Exeb. C. li. 42G.— CAN. 

p. Ttmc' for application- — Whether 
alter lapse of five years .] — porsou 
agtn’iovcd by on entry In the IlegiBter 
of Trade Marks Is not excluded by the 


lapsi of live jtuiB fioin the dale of tho 
entry from pw'feciitinB a petition for 
rcctillcatiou of tho ri'giHtor. — Herbert 
V. Cow IE Brotiimih tc Co. (181)7), 21 
IL (Ct. of Seas.) 3G1 ; 34 Sc. 1.. It. 280 ; 
4 S. L. T. 243.— SCOT. 
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ri^ht to tlio name “ Forrest ” as beinpj F.’s suc- 
cessor in business. II. alleged by his a(Ti davits 
that the name “ Forrivst ” was in common use in 
the trade in connection witli English lever watches : 

- Held : ( 1 ) th(‘ T-egistration of the words “ Forrest , 
].,ondoTi ” as part of th<^ trade mark was calculateil 

intended to deci*ivo, tk the AAords liad been used 
for the purpose of dei'eption, the case was there- 
fore .witJiin Kegisti-ation of '^Irade Marks Act, 
1875 (c. 1)1), ik; the (mtire mark must be rianoved 
from t lu' Itegister. 

(2) File merits or demerits of ap]>lt., 1 think, 
are irri'h'eant to the tpiestion I ha\(‘ to d(*cide 
(Fujtty, J.). Hi’ J1 ill’s Tu.\i)k Mark (bSp:n, 37 
Sol. Jo. 331) ; 10 R. \\ i\ 113. 

Jnnotation .Ls to (1) Distd. lit t^)li(‘Uh Tradr Mk. (IDJil), 

;{!) IL (\ ;{;l 

442. Delay in bringing application — Respondent 
placed in unfair advantage— Material evidence lost 
through delay — Refusal of relief.] - Eoljwe v. 
Swan A JOnoAii, J.td., He Bournk’s Tjlxdk Marks, 
No. 311, anU\ 

(h) ]Vho 7nrn/ A pply. 

Scr Trad(‘ Marks Act, 1905 (c. 15), ss. 32-37 ; 
Trade Marks Act, 11)11) (c. 71)), scJied. J. A 11. 

443. Person aggrieved.] -- V. registered for 
c}iampagn(‘, etc., on June 5, 1884, a trade mark 
comi)rising consi)icuously “ J\lonobrut.” This 
trade mark had betm ])r(‘\iously r(‘gibtered in 
J^Yance. A sp('cially dry wine was sold under this 
trade mark, A some of it Mas sold in the tInitcMl 
Kingdom in 1885 A 1880. V. agreial to transfer 
tlie trade mark to E., mIio Ix'gan to advert is(‘ A 
S(‘ll “ Monobrut ” cliaiiipagru* in tin* tbiit(‘d 
Kingdom in 1881), Mdi(‘r(Mi])on R. A co. ga\(‘ notict‘ 
of motion to i*ectily tlie Rf*gist(‘r by expunging tht* 

“ Monobrut ” trad(’ Mark. R. A co. had sima 
1883 the s(*lc right to s(']l in tfie United Kingdom | 
the cham})agn(‘s of IT. A co., whicli bon* tlieir 
registtued trade marks “Monopole” A “ Dia 
AT ono})ol(*.” It. A CO. only Ix'came aware of th(‘ 
registi*ation of “Monobrut” slioiJly befoi-e they 
mov(‘d : - Held : “ Monoliiut ” was d(“scri])ti\ A 
thenjore could not be i-egistered in hingland, A 
the fact that it had Ix'cn rc'gistered in France made 
no dil‘lerenc(‘ ; R. A co. wei‘e aggrieved ]a‘rsons ; 

A ( he ti ade mai’k must be exjjuugcsl.— ffc V'kinierN 
J’rade Mark “ MoNonin 'r” (1881)), hi E. 4’. 41)5 ; 

5 T. \j. R. ()8t) ; () R. R. V. 41)0. 

.tiuintafimi Bisia. Jic DrnsljaTn’.s 4’ia«lo Mk., F1H1).'>1 2 

Cli. 17n. 

444. — .] Baker c. Rawson, No. 108, un/c. 

445. — .J l\c Talbot’s Tk\j)jo Mark, No. 
30, anh . 

446. — .] On a motion to rectify the Begister' 

l)y exj)unging the naini“ of R. as ])ropri(‘tor of the 
ti*ade nuirk “ Koptica,” A by inserting in.st ead the 
name of F., resp. alh'ged that a})pcts. Muwe (*stop])ed 
))y tiieii- conduct, A the discretionary power of th(‘ 
et. ought not to be exercised in their favour, 
A that a])])cts. \\ ere not ]>ersons aggrievasl ; -—Held : 
appets. [wlu) MTU'c tlie exors. of an assignee from 
the original registered owuct], mtut persons 
aggri(‘v<*d, A the name of R. must be ex])unged, 
but no costs Avere given as appets. had asked 
for something tlie ct . had no jiower to grant. 

He Harness’ Trade Mark (181)1)), 17 IE F. F. 10. 


447. .] — Resxis. were the i)ro])rietors of three 

old marks in respect of tobacco, Wo of wdiich were 
registered in 187(), A the tliird in 181)1, wliich bor(‘ 
{utter alia) the deviee of the ITince of Wales’ 
hYathers A tiu* words “ I’ldnee of Wal<‘s’ Smoking 
Mixture.” At the date of the ]-(‘gislrat ion of on(‘ 
of till* marks its tJien owma* did suiiply tobacco to 
MarlborougJi liousis but since th<‘ accession of the 
])resent King no wari'ants had been granted by th(‘ 
Prince of VVal(‘S. All Avarrants granted by any 
XArince detiTinine on his deatli or accession. ’Phe 
Jtoyal Warrant Holders’ Assocn., a coqiorati^ body 
of iiersons holding ro> al Avarrants, under authorit y 
to tak(‘ i)roce(*dings moved to expunge tliese marks 
from the register as bcuiig “ calciilati'd to deceive' ” 
by leading to tJu* beliid* tluit resjis. lu'hl warrants 
from the Prince A su])i)li(‘d t h(‘ smoking mixturi* 
to Jiim : Held: appets. vncit' not “ pe'i'sons 
aggrievi'd ” A\itbin Trade Marks Ait, 11)05 (c. 15), 
s. 35. Ite J AIDER r\L Tobmh'o Fo. (U<^ (Irfat 
Britain A fitijAND, J/ro.’s Trade JMarks, [1015 1 2 
Fb.27; 81 k. J.Fh.l)13; 1 12 J >. T. 032 ; 31 T. L.R. 
02; 50 Sol. Jo. 128 ; 32 R. P. F. 10 ; nffd. without 
touching this ])oint, [10151 2 Fh. p, 11, F. A. 
Annotitt ioUH : Refd. lie ^^^)o^l\v^n(l’b Tiad»' IMk., W'ood- 

wutd r. Boulteu .Aln< ro J- <')*• . W ifffidl 

e. .lacksoii, IldlC)] 1 (di. 21.5. Mentd. hjiiKiiul 'r()l)ncco 

Co. of (Jreal Biilnin N Iiedand r. Fasrniali, iA jiupiiial 

Tobacco Co 's Ti.idc Mkh., lllllSJ 2 Cli. 207. 

448. Person having used registered word.] — 
Will'll a mt're Avortl, not used as a trndi' mark 
befoi'c Trade Marks Registration Act, 1875 {c. 01), 
is put on the ri'gister, any deali'r Avho lias nsi'd 
thi' AA^ord in Ids trade in connc'ction Avith or 
as di'scriptivi' of an article in wliiidi lie deals, is a 
pt'Eson aggricA'ed liy the registration, wdthin tlu' 
mi'aning of sc'ct. 5. Ro'^i: i\ Ea'ANs (1870), 18 
E. J. Fh. 018. 

i tniofai ion : -Hcid. H< l^^lA^^aId’s Trade IMks. (IhSA), oTl 

L. T. 1S7. 

449. - — Former licencee of manufacturer — 

Alter expiration of patent.] — The assigru'e of a 
Xiatent for a AV^asliingnuicliitR' apiilied toil t hi' name 
of “ 4’h(‘ Home W’asher,” A registi'ri'd that nanu* as 
his tradi' mark in ri'spect of it. lb' did not nianu- 
factnre thi' macliinc'S, or any other goods in tlie 
same I'lass, bnty granted an <'xchisive licence to a 
iminufaet uring firm, w lio paid him royalties. Tlu'y 
inA^onted A {latcnted various impi'oA ement s in the 
machine, A afb'r the expiration of th(‘ patent, six 
years from tlu' registration of tlie trade maik. 
{fiey eontiniR'd to mannfactnri' the imiu'oved 
machines A to deseribo them by the old name, but 
jiaid no royalties. A- tlie regisb'i'ed jiroprietor had 
not, after a >(‘ar A nine months from the exi)ir<i- 
tion, liegun to manufacture, though lie liad bc'C'U 
in iK'gotiation A\ ith inanufacturc'rs for them to do 
so in conjunction AAith liim : — Jfcld : the former 
licencees, agaiiusl Avhoni the registered iu‘0[)riet or 
Avas moxing for an injunction, were “ p^‘cs<>ns 
aggrieved” A\ithiu rule 33, A the mark must be 
ri'inoved from the register of tradi' marks on the 
ground that, notwitJistanding tlie negotiations, 
the registeri'd jiroxu'ietor Avas not “ engaged in any 
business concerned in tin* goods Avithin the saun' 
class as the goods Avith res])ect to wliicli the maik 
Avas registered.” — He ItALi’fi’s Trade-Mark, 
ItAi.Rii T. ''Paylor (1883), 25 FIi. l>. 101 ; .)3 Ij. .1. 


PART I. SECT. 6, SUB-SECT, i- 
B. (b). 

443 i. Person afiff/riem/. ]— Crotuki 
r o. V. Williamson Candy Co.. [1925] 
D.L.li. 844; [1925] S. C. R. 377.-- CAf 


448 i. Person Jiaviiiff used 

rc(fiMcrtd R'ord.]— In 1885 rcbph., by 
their cornorato title, rcRlst-ered a trnilo 
mark, conHlstlng of a label with tho 


nanio “ Snow I’lako Baking Bondci 
punted llicreoD, in tlie department of 
ngiieviltnro. Some four yeaiH aft<'i 
such regibtration by respH., dumiant 
applied to reginter tho word-bjmlx)! 
“ Snow Flako ” us a trado mark for the 
sanio cluRB of moichandise, stating 
that ho kncAV of respH.* rogistrat Ion, N 
alleging that it was invalid by rousoii 


f of ]tnor use by tiim A: bi.s piedect'ssoi ^ 
I in tide. The evldenee suslam<'»l 
elalmant’b allegation : — Held : thi' 

yyord-h\ ml>ol in ipiebtlon had become 
tho speeiile trade mark of elaimant 
by \irtuc of ftist use, N tho regi'^t ration 
i)y tbe resjis. must bo eaneelleil. 
Ckoi r r. Snow Driit Raking Powdlr 
Co. (1889). 2 Exeh. (\ It. 508. CAN. 



]98 


Tradk Marks, Tradk Names and IIestgns. 


S<cL r>. -CorrfcLion of rajlstcr (md alteratioyi of trade 

nutrias: Sub-Hcd. i, li. (/>).! 

(’ll. 5(11 ; V. 135 ; 32 W. J(. 

1(i8. 

nnolnl})))) ^ Apld. lie (Jiaiiadis’ Tiu(U‘ Mk. (18S11), :>S 
L. J. (’ll 7S2. Reid. 7,V Tia<l( Mk. (1H8:5), r>;{ 

JkJ.cii 

450. - Person not carrying on business in 
England.] - It. <S: co. rogisten'd a irado mark ffir 
brandy in Kngland. JVl. tSt co., who rariied on 
business at Madras, but neithcT carried it cm nor 
iniemded to carry it on in England, ai^plied to 
rectify the register by striking out the name of It. 
it CO. <Sr substituting that of M. <Sc co. as owners of 
the trad(^ mark, alleging tliat they, M. & co., were 
the owners of tin* track* mark, ti: had instructed It. 
iV co. to register it in the name of M. & co., instc'ad 
of wliicli It. S: CO. had registered it in their own 
name*. 3'he judge* held tliat as M. co. neither 
usc'd nor intc-nded to use the trade mark in England 
thc*y wc‘r<* not c*ntitled to legist rat ion of it in 
h^ngland, tV could not be jiersons aggileved within 
the* meaning of 3Yade Marks Act, 1875 (c. 91), s. 5, 
<V: that on this ground the application must be 
i-(‘fus<‘d without c*ntering on the merits //c7c/ ; 
assuming M. ^ co to liave no right to register the 
trade mark in hhigland, it did not follow as a 
necessary conse(jU(*nce that thc'y c‘ould not be 
aggri(‘\c*d ])y its being registc‘red h<‘re in the 
name of anothc'i* p(*rson, <S6 tlie case must be 
dealt with on the* nu‘rits . — : w}K*ther in ordc‘r 
to entitle* a pc'rson to have* a trnde mark rc*gis- 
tereeJ, he miis( be* eai’iying on or intending to carry 
on bnsine*ss in Ihigland. 

Whethe*r he* is a “ jic-rson aggrie*ve‘el ” is a matter 
to be tried on e'vielence *. — Jie ItiVJi'ntK’.s 3htAi)K 
Mark (1881), 2(i (’li I). 48; 53 J.. J. (’h. 578; 
50 L. n\ 7()3 ; 32 W. H. 390, (’. A. ; suhtteqaenl 
proceed mgs siih noni. lie IliviraU': A ('o. (1885), 55 
Id j. (’h. 5 15, ('. A. 

A nnotot iiois : Apld. ie eiian.ichs’ Tmdc Mk. (188!)), T.S 
Ij, .F. ('ll. 782. Consd. I'owt'll V. Olnuingliain Vinegai 
OnvcTV Co, 11 sail A. C. 8. Apld. He Haraosh’ Trade 
Mk. (OHIO), 17 11. l\ C. 40. Distd, Hr Neiieliuted Asi»half <* 
Co.dOl.'J). los li, 'P. DOO. Reid, Re Tiade Mk. “ Noriiieil ” 
(18h7), ^>0 Ij. .1. Ch. r)i:{ ; JO ApollluariH e'o.’n Tiade Mkh., 
118011 2 Ch. 18(1; H< Kiiroiioan Hlaii C^ainora ( 'o.’s Trade! 
Mk. ( 1 S0(i), 7.> L. T. Me3ntd. Dockivll r. Doiwill (1890), 
80 li. T. .ird; , W all(‘r r. Abhton, 119021 2 Ch. 2S2. 

451. .J — 7iV ^rocjiatkTj A.spiiAiiTrj 
(’e).’s YnvDi': Mauk, No. 0, (uile. 

452. Agent of proprietor of improper marks.] 

— A Se*ottish tirni of whisky ble*nde*rs ha\ing cenn- 
me*nce‘d ])re)ce*cdings against a Jjonele)n linn e>f 
sjarit merchants fe)r infi’inge*m(*nt of their traele 
mark “ I5e*n Ee-di ” for Sceitch wdiisky, d(*fts. 
aj)j)lie*d to re*(*tify tlie l{e*giste*r of trade marks ])y 
re*nioval t here*fre)rn of pltfs.’ trade mark. Eltfs. at 
the liearing of the* a])i)licat ion, admit te*d the invali- 
dity of the*i]- traele* mark, but contende'el that <le*fts. 
were Jiot (*ntitle‘d to make the applie-ation, as the*y 
hael entereel intei an ugre*eme*nt te) act as pltf.’s se)le 
age'nts in J'lnglaiiel fed’ the sale* of Scotch whisky, 
<fc to se‘11 neuie* un(le*r the mark in question excejjt 
that cjf X)ltfs.’ y/c/d ; de*fts. were c*ntitleci to 
make the application as “ perHe)ns aggric*ved,” 
within PatA*nis, 1 )e*signs, A dYade* Marks Ac*t, 188.3 
(c. 57), s. 90. — /»V Ainslik A Co.’s 3 ’rai)K Mark 
( 1887), 1 R. r. C’. 212. 

453. Defendant to proceedings relating to 

trade mark Infringement action. 1- A ])(*rson 
named N. (iiaiiaclis having registe'ied in 1885 the 
words “ CJianaclis’ cigarettes ” in ordinary capital 
l(‘lters as his trade mark, not used before Aug. 
1875, for eigareUe*s, in 1889 be brought an action 
against another cigarclU* dealer for selling cigar- 
ettes in boxes bearing labels witli the name 
“ N. Cianulis.” The jjrayer of the claim did not 
refei' to the r“gister(*d trade mark, hut the fact 


of the registration was set out in detail in the body 
of the statement of claim. On motion by d(‘ft. for 
the reinoA^al of the mark from the register : -Held : 

(1) apj>ct. was “ a i^erson aggriev^ed ” by the 
wrongful legist rat ion, within Patents, Designs, 
*V 'lYa(h* Marks Act, 1883 (c. 57), s. 1)0, as 
b<*ing deft, in ati action in which it was 
sought to make some use of t he registration against 
him ; (2) the mark should be removed from the 
register forthwith, without waiting for the trial of 
the action, since, evc'ii if fraud wc^re then proved 
against deft., it would not validate tlie registra- 
tion . — Re Otanaclis’ Tradp: Mark (1889), 58 
E. J. Ch. 782. 

454. Trade opposing registration.]- 

(1) The intention of Trade Marks Registration 
Act, 187.5 (e. 91), s. 5, A Pfdents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 90, in re(piiring an 
ap])ct. for rectitication of the* Rt*gislt*r of trade 
marks to he a “ ])erson aggriev('d,” is only to i)re- 
vent the inteiference of cojumon informers, or of 
yicrsoiis actuated by mer<*ly S(*ntimental notions, A. 
not to r(*quire evidence* of serious damage. 

(2) Any pi‘rson who is in the saitie trade as the 
person w ho has wnmgfully registered a trade mark, 
who desires to deal in goods eov(*red by th(* w^rong- 
ful registration, is prhnd facie a ])erson aggrieved. 

(3) Wlumever one trad<*r*, by the wrongful 
registration of a tivide mark, narrow's the area of 
busines.s open to his rivals, A llie]'(«hy i*ith(*j' ifiime- 
diat(*ly exclud(‘S, or with reasonable yu-ohability 
will in the future* (‘xelude, a rival from a i) 0 ]*tion 
of the* trade into which lu* desij'<'S to enter, that 
rival is a “ person aggi ieved.” 

Altliougli the* ellcct produced, or like'ly to he 
produced, by the wrongful re'gistralion is not the 
exclusion, but only the* bam]a*ring of the ri\al 
trader, the rival t]*aeh‘i‘ is a “ ])(‘rson aggrie*v (‘d.” 

(4) Wh(*n(‘V('r one trade*!* us(*s the* fae*t of his 
liaving a trade* mai*k ah*e>aely on the* j*e‘gister as any 
part of his e*ase* against aneilie*!’ ti'ade*!* in any It'gal 
proce*eelings, e.g. for the jeurpose of sujeport ing an 
apfdieaf ion for the* r(*gisti‘at ion of another tirade* 
mai'k, wiiieh the* s(*(’onel trade*!* is opposing, the* 
s(*cond trade*!* is a “ jie'Pson aggrieved,” A none the 
lexss because he !nay have* otlier me‘ans of def(*nding 
himse*lf.— AY Apoli.inaris (’o.’s iiiADE Marks, 
11891] 2 Ch. 1S() ; hi Jj. .). Cii. 625 ; 65 L. T. G ; 8 
R. P. C. 137, (\ A. 

A iniolahona : — A.s In (2) Refd. Pove'llr. Pinninphnni Vinegar 
Jirowerv ('()., [1894! A. O. 8; AV* Talhofn Trade Mk. 
(1891), (»:i Jj. ,F. ('ll. 2e;i. Y.** tu Cl) Reid. Hoord V. Thom 6c 

Oamoron, Tlioni X' ('aiucron v. Jloord (1907), 21 11. P. C. 
097. (hoirralh/, Refd. Hf Jdnlllps’ Trade* Mks., [1891] 
rii. 3. ‘19 ; IFannnond r. Rninkcr (1892), 9 R. Ik (’. 90 J ; 
Jit SmokrlchB Powder Co.Y 'riadr iTik.. [18921 J e9i. .'>90 ; 
Ht Dexter's Applii., Ht Wills’s Teade Mks., [189:11 2 Ch. 
202 ; He Soc. Anon. de'S. Vt rreiies de PKIojId’s 'J’rado Mk., 
[18941 1 Ph. 01 ; AV Knropiain Blair Camera Co.’s Trade 
Mk. (1890), rr* k. T. 0.5 ; Jir Magnolia Metal Co.’s Trade- 
mks.. [18971 2 (’li. :57l ; Jit Jdavti’s Trade-mk., IPJPl] 

1 Ch. .982 : /it Hass, Jeatcliffe A’ Ciotlon’s PegisU'red Trade 
MUr. (No. 2), ( 19021 2 (’h. 07i) : Jit GesteLner’s Trade Mk., 
119071 2 Cli. 4 78 ; Teofani v. Teofani, AV Teofani’s Trade 
Mk., [1913] 2 Ch. 54 5; baetcosote r. Alderman, [1927] 

2 Ch. 117. 

455. —— Person having no Interest — Common 
informer.] — AY Apdj.mnarts Co. ’8 Trade Marks, 
No. 454, (mfe. 

4 . 56 . Person actuated by sentimental 

motives.] — Jie Apoijjnaris Co.’s Trade Marks, 
No. 454, atilc. 

457. Person suffering limitation of rights — 

Person in same trade.] — Re Apoldinaris Co.’s 
Trade Marks, No. 454, ante. 

458. — .1 — (1) In an application to 

rectify the* Regist f'r by the removal of a 1 rade mark , 
whe*rcver it can be shown that appet . is in the same* 
trade as the person who has regist/ored the trade 
mark, & that the* trade* mark, if remaining on the 
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Epgisior would or might limit what would ollior- 
wiso bo the legal rights of appet,, appct. is a 
“ person aggrieved within Patents, T>esignR, & 
Trade Marks Act, 1883 (c. 57), h. 90. 

(2) Any trader is in the sense' of the statute 
“ aggrieved ” wlu'rover the registration of a 
trade mark operates in restraint of what would 
otherwise be his legal rights.— 1\)Weli^ v. Birming- 
ham Vinegar Bhewp:ry Co., [1894] A. (k 8 ; 03 
L. J. Ch. 152; 70 L. T. 1; 58 J. P. 290; 10 
T. Tj. II. 84 ; () K. 52 ; siib mwt. lie Powkhh’s 
Trade Mark, 11 R. P. C. 4, if. 1.. ; aff(j. R. C. 
suh nom. He Powehk’s Trade Mark, [1803J 2 
Oil. 388, 0. A 

Ann^)iaiion8 : — As /o ( 1 ) Consd. lie Tall)ot,’H Trade Mk. (1891), 
(5.8 L. J. C:!h. 2Gt. Kefd. Seo. Anou. des VorrorloH do 
I'Eteilo 4Tado Mk., (1894] 1 Oh. G1 ; Cowlo v. Herhort 
(1897 ), 1 4 K. Ik (k HiG. Genrrnlli/, Refd. lie Verity’s 'Prado 
JMk., lie Hall 6c WoodhouHe’s Trade Mk. (1901), 18 'P. L. K. 
214; ifr CJiofiobrougli’H 'Prado Mk. “ VaseliiK',” 11902] 
2 Ch. 1. 

459. Any trader.] lie Arollinaris 

Oo.’s Tkade Marks, No. 4 54, (nile. 

460. — — .] — Pou RLL Rirmingham 

X'lNECJAR Brewery P<>., No. 458, m\l(\ 

461. - — - Mark unattached to goods 

& without support of goodwill.] Pinic v. Hhar- 
tvooD (.1. A.) A Co., i/rn., AV Ord (Sidney) A 
Co.’s I’KADE Mark, No. 5(i4, posl. 

462. - - Owner of similar mark.] — B. Co. 

earned on husin(*ss in ]x)nd()n as d(‘al('rH in window 
glass, tvliich they i)ureh;is(‘d in Thdgium N shii>ped 
to Australia t’Si otli(‘r colonies. In 1(S7() they 
registered as a trade mark the d('viee of a star, 
wliieli tliey iiad us<‘d in connection witli tJjeir 
glass since 1875, tVt tlieii' glass was known in th(‘ 
trade by tlie d<‘si gnat ion of “ Star Brand.” In 
1885 a Belgian glass manufael uring company 
r(‘gistered in Belgium, ;is a tra(l<* mark for glass, 
the device of a red star, w'hieh tlu'y Jind us(m 1 tluTt' 
since' 1880. In 1890 they r<'gist(‘r(‘d in England 
as a trade mark for w'iiidow glass, the* words “ H(‘d 
Star Brand.” They consigned large (piantities of 
glass to England in eases marked witli a r<*d slar, 
bnt did not deal directly witli the' eoloniess. B. <V 
Co., having discoveri'd tliat glass W'as Ix'ing sold 
in New Zealand under the* desci-ipt ion of “ Ih'd 
Star Branel,” ajiplied to exiiunge the Belgian co.’s 
mark from the Register : — Held : iriasmueli as H. 
<Vc Co. had tJie lagJit, under Pat (Tits, De.signs, A 
9Vade Marks Act, 1883 (e. 57), s. (57, to us(‘ their 
mark in wJiatover colour they d(‘emed ])roi)f‘r, the 
men' fact that the Belgian eo.’s mark consist('d 
of word.s instead (jf .a device did not ])revent it 
from being calculated to deceive ; A therefore B. 
A Co. were “ persons aggriev(*d ” within the 
meaning of Patents, Designs, A OYade Marks Act, 
1883 (c. 57), s. 90, A wen* entitled to have the mark 
('xpung('d from the Registi'i*. — lie Soci^T^l 
Anonyme des Verreries djo I’Etcule Tradp:- 
Mark, [1894 ] 2 Cli. 20 ; 03 L. ,1. Ch. 381 ; 70 D. T. 
295 ; 42 W. R. 420 ; 38 Sol. Jo. 287 ; 7 R. 183 ; 
sub nom. He Tradjo Mark No. 90,732, h\r p 
S()ctEt6 Anonyme des Verreries de I’i^lTOTLic 
MARfTHENNP: BELGIUM, 10 T. 3^. R. 315, (k A. 
Anrioiaiiovs : -Apld. Ac Trade -ink. of Dewimrst, [1896] 2 ('^h. 

187. Distd. Boord r. BaffotH, Hutton, I191G] 2 A. C. 38G. 
Refd. Rc DoTJhbaTTi’s 'Prndc Mk., 11895] 2 Ch. 1 70; Re 
Soe. Anon. DuboiuieCs Api^ln. (1915), 32 Jl, P. C. 241 ; Rc 
Garretts’ Appln., [191GJ 1 Ch. 43G. Mentd. MaalHChappij 
voor FondHonhozit r. Shell Transport A Trudingr Co., 
[1923] 2 K. B. IGG. 

463. Person not suffering any damage.] — 

In 1887, Wright, Crossloy A co. registered “Wright, 
Crossley A co.” as a trade mark used prior to 
Aug. 13, 1875, in class 42. The Royal Baking 
l^owdor CO. moved to rectify the Register by 
expunging this mark, the chief ground taken being 
that the words had not been used as a trade mark 


prior to Aug. 13, 1875. Resps. objeijc'd tliat 
appets. were not persons aggrievc'd within Pati'nts, 
Di'signs, A Trade Marks Act, 1883 (c. 57), s. 99. 
3'iior(! had lu'en litigation of various kinds Ix'tweim 
a])p(*tH. A re.sps. On the Jiearing of tli<‘ motion : — 
Held : tliat appets. wer(^ not jicrsons aggrievisl, 
as they liad not shown any lu-aetically iiossible 
Avay in which they might be damag('d by the 
presi'nee of th(' trade mark on the Registir. — 
He Wright, Croshley A Co.’s Trade Mark 
(1S<)8), 15 R. P. C. 377, (k A. 

464. — Religious body — Name used as 

mark.]' -The Society of Friends : — Held : not to be 
persons aggrieved by tlu* Registration of tlie word 
“ (Riak<'r ” for spirits. 

A lirm of wiiw' mi'rchauts having D'gisti'red tlu* 
word “ Quaker ” as a ’’I’rade Mark in class 43 
for f<‘rm(‘nted liipiors A spirits not including 
whiskey, the Si'cretary of Uie Si^iciety of Erii'nds 
ai>plied h}' motion to rectify Die Register by the 
rcduoval of the trade mark on tli(' gi’ounds that it 
was not entil l(‘d to jirotiad ion in th(' Ct. or Registry, 
A W’as scandalous A liabh* to d('C(‘ive, or hail rrfer- 
erici' to the eharac-ter or quality of tin* goods. 
Then' is no rule of total abstinent' in the Seehdy 
of Erii'iids : — Held : no damage in a l('gal sense 
could accrue to tlu' Society of Friends, or that 
portion of its mi'mbers who were ti^lal abslaiiu'ivs, 
from till' us(' of tile Jk'ade Mark, N they w'cre not 
persons aggrii'ved. — 77c Ei.i.js A C(V.s 4 ’r\de 
Mark (1901), 21 R.P. (k (517. 

465 . — Proprietor of mark— Registered by 

agent.] — For some tinu' ])i*ior to 1895 A. had been 
carrying on husini'ss in America under Dk* styh* of 
“ the B. CO.” as a maki'r of cameras, j'egisft'red in 
America as “ Jliill’s ey*'.” “ Tlie B. eo.” were in 

tlu' habit of sui)])l>iTig these cameras to “ the (k 
CO.” an English co., who claimed to lie, but were 
not in fact, sole agi'nts in tliis country. Tn June, 
1895, “ Die (k eo.” ]'(‘gistered Diat trade iiiai'k in 
tills eoiintiw, A in Aug. 1895 the business of “ Die 
B. CO.” was sold by A. to I). Dn a motion by D. 
torertif\ Die Register by ('xpunging thi' trade mark 
ri'gislered by “ tlu' <k co.” Held: as such regis- 
tration appeari'd to liave been effected witlioul- 
.suHicient cause, ]>. was a “ i^erson aggrieved” 
within the mi'aning of Patents, Designs, A Jk-adi' 
Marks Art 1883 (e. 57), s. 90. A rectifiealion 
was ordered aci'ordingly. He Ei’ROPFAN Biaiu 
(’\mera Co.’s Tradio Mark (1899), 75 Ji. T. 93 ; 
13 H. P. (k 909. 

466. — — .] (1. was the manufac- 

turer of a patent “ Cyelo-style ” copying apparatus 
fri^im 1882 onwTirds, and in iSSS inxented improve- 
ments for his apjiaratns, w hieh ho then called 
“Neo-Cyclostyle.” “ ( ’y(*losC\ le ” w'as registc'red 
as a trade mark, but not ” N(‘o-( A elostyle.” lii 
1884 ho cm])loyed K. as his sole sub-lieenceo, A 
agi'iit under an agreemi'nt for Die sale of tiu' goods 
in America. From .Ian. 1889 (J. made in lOngland 
A exiioried to K. in Amei-iea as his sole ('onsigiU'e 
similar goods marki'd “ Nt‘Ostyl(‘.” ’riie w'ord 
“ Neostyle ” had been invented by K. in 1887, but 
was only used by him in America on tlu' goods 
ordered from D., wdio never sold Die goods so 
marked in England. In 1900, K. to 1 lu* knowdedgi' 
of (1. formed the Ni‘Ostyh' Mamifactining eo., Ltd. 
in England for the sale of “ Neostyle ” goods, A in 
Oct. 1901 registeri'd the w’ord “ Neostyle ” as a 
trade mark Held : (L was a “ persim aggi’icved ” 
within the meaning of Jkatents, Designs, A Tiade 
Marks Act, 1883 (e. 57), s. 90; as between G. 
A K. under tlie agreement of 1884 any names or 
designations in the naturij of trade marks, applied 
to goods manufactured by G. for sale in America, 
wmuld be acquired in the right of G. A not of 1C. ; 
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Heel. 6. — Conedion of register and alleration of trade 
marks: Suh-sect, 1, B, jb)^ C\ (a). J 
K. had himself acquired no exclusive right such as 
would ontitlo him to register “ Noostyle as a 
trade mark ; & the solo right of the English co., 
resps., was that derived from the user of the word 
since 1900, which had probably deprived G. of any 
right to bring an action to restrain them from 
continuing that user, but could not possibly confer 
on the English co. an exclusive right to use the 
word “ Neostyle ” or to interfere with the business 
of G. The mark was accordingly ordered to be 
expunged from the Kegister. — 7?c Neostyle 
Manupacturin(j Co., Ltd.’s Trade Mark (1903), 
20 B. P. a 803. 

467. Person using mark previously.]— A 

Ltd. co. having been registered as the proprietors 
of a trade mark, agreed to sell all its goodwill & 
assets to a new co., but without expressly 
mentioning tlie trade mark. Subsequently an 
application was made for the removal of the 
trade mark from the liof^ister hy an American 
CO., who claimed to bo entitled to it, & proved that 
it had boon used prior to the date of the registra- 
tion, & the liquidation of the first -mentioned co., 
who still remained on the Kegister as the pro- 
prietors of the mark, & the new co. were made 
resps. It was contended that appets. were not 
persons aggrieved <fe by the new co. that they ought 
not in view of a letter, they had written, to have 
been made resps., &, they asked for their costs : -- 
JTcld : appets. were persons aggrieved, & whether 
or not, they had in fact any rights in the mark, it 
ought to be removed from the Kegister. — iiV 
“ ZONOPHONE ” Begistered Trade Mark (1903), 
20 R. P. 0. 450. 

468. Whether party aggrieved a matter of 

evidence.] — Ee Riviere’s Trade Mark, No. 450, 
ante. 

C. Orou7ids for Correction. 

(a) In General. 

See Trade Marks Act, 1905 (c. 15), ss. 32-37 ; 
Trade Marks Act, 1919 (c. 79), sched. I II. 

469. Mark calculated to deceive — Restriction of 
mark to particular goods.] — Pltfs. in 1876 regis- 
tered a trade mark for condensed milk & certain 
other specified articles. The mark consisted of a 
figure representing a milk maid or dairy maid, & 
their goods became known as “ Milk Maid ” 
brand or “ Dairy Maid ” brand. In 1883 deft, 
registered for “ butterine & other fatty substances 
used as food or as ingredients in food ” a mark 
which did not resemble pltf.’s mark, but had as 
part of it the words “ Dairy Maid ” ; — Held : the 
registration of deft.’s mark must be rectified by 
adding the words “ other than condensed milk & ” 
the other articles specified by pltfs. Deft, having 
sold condensed milk under his trade mark an 
injunction was also granted. — ^Anglo-Swiss Con- 
densed Milk Co. v. Metcalf, Re Metcalf’s 
Trade Mark (1880), 31 Ch. D. 464 ; 66 L. J. Ch. 
463 ; 34 W. R. 345 ; 30 Sol. Jo. 201. 

Annotation : — Reid. Be Anglo-SwisB Condensed Milk Co.’s 

Trade Mks., Anglo -Swiss Condensed Milk Co. v. l^oarks, 

Gunston & Tee (1904), 20 T. L. II. 238. 


«p. _ A— In 1888 a trade mark was 

registered m class 47 m respect of oils for heating & 
lighting. The mark consisted of a device of «, 
lighthouse, with words, including “ Petroleum oil 
for burning ” & “ Safety Guaranteed.” A firm 
acquired the mark in 1894, & in 1927 commenced 
an action for infringement & passing off against a 
firm that had erected at their filling stations for 
automobiles pumps constructed in the form of a 
lighthouse & used for the supply of petrol & other 
spirits of various brands & makers. Pltfs. carried 
on busines.s, exclusively wJiolesale, as petroleum 
refiners & distillers of benzol, petrol & naphtha, 
& they contended that the use by defts. of the 
device of a lighthouse was understood by the trade 
^ the public as indicating that the goods sold under 
it were pltf.’s goods. Pltfs. had been informed by 
the Registrar that petrol was included in class 47. 
Defts. moved to rectify the register by expunging 
tlie entry of the mark, or by limiting the specifica- 
tion of goods for whicli the mark was registered so 
as to exclude petrol : —Held : (1) up to Dec. 1926, 
the public did not know anything about ” Light- 
house,” either name or symbol, in connection with 
petrol ; (2) a trade mark does not give a monopoly 
in the form of the article represented in the mark, 
but that the form may be so used as to indicate 
origin, & thereby constitute infringement ; 
(3) defts.’ pumps had not been used as an indica- 
tion of origin of the contents <te the user of them did 
not constitute an infringement ; there liad not been 
passing off ; (1) petrol was to be regarded as a 
spirit, not as an oil, &, if the mark covered petrol, 
it ought to be limited, A the specification of goods 
ought to be amended by the addition of words 
indicating that the mark did not cover petrol, but 
that the registrar should be heard, if he thought 
fit ; (6) the action was dismissed with costs, defts. 
were given the costs of the motion, & pltfs. were 
ordered to pay the costs of the registrar. — Carless, 
Capel & IjEonari) V. Pilmore-Kedford (F.) &- 
Sons (1928), 45 R. P. C. 205. 

471. In consequence of events subsequent 

to registration.] — A trade mark may be expunged 
by the registrar if in consequence of events subse- 
quent to registration it has become calculated to 
deceive. — Thorne (R.) & Sons, J^td. v, Pjmms, 
JjTD., Re l*iMMs’ Trade Mark (1909), 26 K. P. C. 
221 . 

Annotation : -Apld. Bowden Wire v. Bowden Brake Co. 

(1914), 30 R. 1\ C. 680. 


-.] — Sec, generally, Sect. 2, sub-scct. 10, a?</e. 

472. Mark containing matter common to trade 
Disclaimer.] — Re Mitchell’s Trade Mark, [1878] 
W. N. 101. 

Annotation: — Dbtd. & Distd. Be Dowhurst’s Appln. (1890), 
65 L. J. Ch. 618. 


473. .] — (1) An application for regis- 

tration of a trade mark was made in the year 
1879, but registration was not effected until Feb. 
1886, after the commencement of Patents, Designs, 
& Trade Marks Act, 1883 (c. 67). Sect. 63 of that 
Act provides that “ where the registration of a 
trade mark has not been & shall not be completed 
within twelve months from the date of the appUca- 


PART I. SECT. 5, SUB-SECT. 1.— 
C. (a). 

q. Mark calculated to deceive.] — 
Where the object of a trader in register- 
ing a trade mark is to deceive the 
public, the ct. will order the register 
of trade marks to bo rectified by 
removal of the name of the person so 
registering . — Be Remfiiy’s Trade 
Mark (1897), 23 V. L. R. 44.— AUS. 

.1 — A trade mark for “ cart- 
ridge cases " will bo removed from 


the register if at the time such mark 
was I'egisterod a trade mark similar 
to It, but in respect of gunpowder ” 
only had been registered, such cart- 
ridge cases as containing gunpowder 
being so much of the same class of 
goods as gunpowder that the use of 
the trade murk for cartridge cases 
might bo calculated to doeolvo . — Be 
Wkbkndorfer Brothers' Trade 
Marks (1897), 23 V. L. R. 34.— AUS. 
t. .] — An order was made for 


the rectiflcatlou of the Register of 
Trade Marks by the removal there- 
from of a trade mark of resp. on the 
groimd of its resemblance to one trade 
mark of appet. — LYSAonT (John), 
Ltd. V . Reid Brothers & Russeld 
Proprietary Ltd., [1907] V. L. R. 
432.— AUS. 

a. .] — Meagher Brothers & 

Co. V . Hamilton Distilling Oo., Ltd. 
(1903), 8 Exch. C. R. 311.— CAN. 

b. .1 — ^W. C. Co. were owners of 
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tion, by reason of default on the part of appct., the 
application shall be deemed to be abandoned ” ; 
& sect. 113 provides that the repeal of previous 
enactments therein contained shall not aflfect 
any application pending : — Held : the effect of 
sects. o3 & 113 read together was that such pending 
applications for registration as were not completed 
by registration within the period of twelve months 
prescribed by sect. 63 came within the operation 
of the last-mentioned sect., the Registrar of Trade 
Marks was therefore bound to treat the application 
as abandoned, & the mark was imjiropcrly regis- 
tered. 

(2) The ct., however, in exercise of the discretion 
given by sect. 90 of the Act, instead of directing 
the mark to bo expunged, ordered that the register 
should be rectified by inserting an entry directing 
that the five years mentioned in sect. 76 should 
begin to run from the date of such entry. 

(3) Where a trade mark, not otherwise objec- 
tionable, contained words which were admitted to 
be common in the trade, the ct. directed the register 
to be rectified by entering thereon a disclaimer of 
the intention to claim any right of exclusive use 
of such words. 

(4) Where a trade mark contained the words 
“ sole makers ” immediately preceding words 
descriptive of an article, &- it was admitted that 
the persons registering the mark were not the sole 
makers of that article, the ct. ordered the mark to 
be expunged from the register as being calculated 
to deceive. 

(5) Where it appeared that the customers of a 
firm of H. & CO. had for many years been accus- 
tomed to ask for a certain article by the name of 
“ (loker Canvas,” but it did not appear that the 
words “ H.’s Coker Canvas ” had been stamped 
upon any of the goods of the firm or advertised as a 
trade mark : — Held : there had been no use by the 
firm of the words ” H.’s Coker Canvas ” as a trade 
mark. — lie Haywaiid’s Trade Marks (1885), 54 
L. J. Ch. 1003 ; 53 L. T. 487. 

Annotation: — As to (1) Refd. Re Schmidt’s Trade Mk., 
Jacksou r. Nappor (]886), 35 Ch. D. 102. 

474. .] — Patents, Designs, &; Trade 

Marks Act, 1883 (c. 57), s. 74 {lb), must be read 
with reference to sect. 64 (Ic) ; & the word “ dis- 
tinctive ” means prirnd facie distinctive, A the 
words “ common to the trade ” mean “ open to the 
trade,” the explanation in sect. 74 (3), “ publicly 
used by more than three persons,” refers only to 
the registration of marks under sect. 74 {la ) — ■ 
namely, old marks in use before Aug. 13, 1875. 

A trade mark for a laundry preparation, regis- 
tered in 1888, consisted of a label conspicuously 
displaying the word ” Washorine,” & containing 
printed matter &; the signature of the registered 
owners’ firm. The registered owners having 
moved for an interim injunction restraining defts. 
from infringing the mark by using the word 
“ Washerine ” for a similar article, & the motion 
being dismissed on the ground that Washerine ” 
was descriptive, & not “ a fancy word not in com- 
mon use ” defts. moved for rectification of the 
register by expunging therefrom the word 
” Washerine,” or for a disclaimer of the word io be 
entered thereon : — Held : defts. were entitled to 

tho trade mark “ Oh Henry,” regris- 
tci*ed in the United States & there used 
by them, hut no user thereof had been 
made In Canada, though they had 
extensively advertised in papers circu- 
latwg there. Tho said trade mark 
having come to the notice of W. J. C. 
ho ^optod It as his, knowing the mark 
tu bo so registered & used as aforesaid, 

« registered the same In Canada as hls 
own mark. The application by him 


an order, notwithstanding that ” Washerine ” was 
registered together with the signature of pltfs. & 
other printed matter. — Buriand v. Broxburn 
Oil Co., Re Burland’s Trade Mark (1889), 42 
Ch. D. 274 ; 68 L. ,T. Oh. 816 ; 61 L. T. 618 ; 38 
W. R. 89 ; 6 T. L. R. 433 ; 6 R. P. C. 482. 
Annotations : — Apld. Thompson v. Miller, Re Thompson’s 

Trade Mk. (1895), 13 It. J’. C. 35. Consd. Re Faulder’s 

Trade Mk., [1902] 1 Ch. 125. Expld. Re Baker’s Appln., 

Re Aerated Bread Co.’s Appln., 119081 2 Ch. 86. jReid. 

Re Apollinarls Co.’b Trade Mks., [1891] 2 Ch. 1 86. 

475. .] — Baker v. Rawson, No. 408, 

ante. 

-.] — See, also, Sect. 3, sub-sect. 4, ante. 

476. Non-reglstrabillty of trade marks — Dis- 
cretion of court to rectify & not expunge .] — Re 

Hayward’s Trade Marks, No. 473, ant£. 

477. At date ot registration — Operation of 

Trade Marks Act, 1905 (c. 16 ), s. 36.] — (1) On an 

application to expunge a trade mark tho ct. has 
power under above Act, s. 35, to vary the entry in 
such a way as it may think fit. 

(2) Above Act, s. 30, is a saving clause & is to be 
read thus : If the particular trade mark were now 
taken off the register, would on the facts <fc law of 
to-day be entitled to be put on again, then the mark 
is to be left on the register . — Re Gestetner’s 
Trade Mark, [1908] 1 Ch. 613 ; 77 L. J. Ch. 299 ; 
98 L. T. 121, C. A. 

Annotations : — As to (2) Consd. Phlllppart v. Whitoloy, Re 

J’hilippart’s Trade Mk. ” Diabolo,” [1908] 2 Ch. 274 ; 

Re Trade Marks Act, 1905 (1909), 25 T. L. 11. 695. 

.] — See, generally. Sect. 2, ante. 

478. Mark not used as trade mark but only as 
design.] — Harrison v. Woodroffe, Re Harri- 
son’s Trade Mark, No. 303, ante. 

479. Determination of good will.] — Pltfs. in 
1893 granted a sole licence to manufacture closets 
under a jjatont to S., who afterwards transferred 
his business to a limited co. Tho licence termi- 
nated in 1898. In the live years S. his successors 
manufactured closets under tho licence, some of 
which wore sold by pltfs. A some by S. & his 
successors. The former were sold as “Turritt” 

the latter as “ Ca])stan.” The word “ Capstan,” 
with the device of a capstan, was registered as a 
trade mark by S. by arrangement with pltfs. The 
regi.stration was for the whole of class 16, but the 
trade mark was only used on closets made under 
the licence until a few months after tho deteianina- 
tion of the licence, when the co. began to sell closets 
of a slightly different pattern as ” Capstan No. 2.” 
Idtfs. thereupon brought an action to restrain tho 
CO. from selling any closets of their manufacture 
under the title of ” Capstan,” A from in any other 
manner passing off their goods as goods constructed 
under the licence of pltfs. Pltfs. moved for an 
interlocutory injunction, A also moved to expunge 
the trade mark from the Register on the ground 
that ” Capstan ” was tlie name of a patented 
article, & on the ground that the co. were no 
longer able to manufacture ” Capstan ” closets, 
& therefore their goodwill in such closets having 
determined the trade mark had determined also : — 
Held : both motions failed <fe must be refused. — 
Freeman Brothers v. Sharpe Brothers Sc Co., 
i.TD. (1899), 16 R. P. C. 205. 

Kxch. C. R. 183.--CAN. 

c. Interests of ” trade, public order 
purity" — Discretion of court.] — 
Jn tho interests of trade, public 
order, & the purity of the Register of 
Trade Marks the ot. will oxerciso Its 
discretion by ordering tho removal from 
the register of any entry made thereon 
under misrepresentation & ” without 
Hufllolont cause.” — Re Billings He 
Spknokk Co. of Hartford, Connec^'f- 


fallod to disclose the existence of pltfs 
mark, & declared that he was tho first 
& only user thereof. Hence tho 
present action to expunge : — Held : 
deft, was not tho ” proprietor ” of tho 
said trade mark within Trade Mark 8l 
Deslfime Act, & the trade mark was 
improperly registered, was calculated 
to mislead & docoivo tho public & 
should bo expunged. — Williamson 
Candy Co. v. Orotiiers Co., [1924] 
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Sect. 6. — Correction of reg inter and alteration of trade 
marks: Svh-aect. 1, C. (a), (b) d: (c).] 

4S0. Prior user by other firm — Mark not attached 
to goods.] — Upon an application to remove resp.^R 
trade mark from the <te to register appct.’s 

trade mark, it appeared that in 1875 appcts., who 
were hrewcrs wine & spirit merchants, adopted 
a badger as tlioir trade mark, used it in connec- 
tion with their goods in that business. In 1882 
they commenced the manufacture of aerated 
waters, & included them in their price lists, on the 
back of which they placed the picture of a badger, 
with the words “ trade mark.” From 1892 they 
headed their letter paper with the mark, describing 
themselves as wine & spirit merchants & aerated 
water manufacturers. ^Jliey never used the mark 
in connection with aerated waters except as above 
mentioned, nor had they registered the mark for 
any class of goods. In 1887 I'esp., not knowing of 
appet.’s trade mark or business, adopted a badger, 
similar to appet.’s mark, as a trade mark in 
connection vdth his aerated water business, & in 
1888 he registered the mark, & had since then used 
it on his bottles. Neither of the marks was an 
“ old mark.” : — jEfeld : that, as appet.’s mark had 
not been used upon the goods or upon any wrapper 
or case containing the goods, the registration of 
resp.’s mark in 1888 was valid & could not be re- 
moved from the register, & appet.’s mark could not 
be registered . — Re Verity’s Trade Mark, Re 
nAu/& WooDiiousE’s Trade Mark (1901), 18 
T. I.. F. 214 ; 19 R. P. C. 68. 

481. Registration merely to prevent competi- 
tion.] — The proprietors of a registered trade mark 
consisting of the word “ Talisman ” used on rubber 
heels, commenced an action for infringement of 
the trade mark, 6c defts. moved to rectify the 
Register by the removal of the mark. On the 
hearing of the motion it was proved that resps. 
had had rubber heels manufactured for them for 
the purposes of executing orders given by a firm 
in a foreign country. The heels had upon tliem the 
word “ Talisman ” 6c the initials of the name ot the 
foreign firm. At that time the word was the trade 
mark in the foreign country of S., trading as the 
foreign firm for rubber goods in the foreign country. 
Subsequently the manufacturers who h^ made the 
heels for resps. executed an order for rubber heels 
given to them directly by S. 6c marked the heels 
with the trade mark & initials. Resps. then regis- 
tered the trade mark in tliis country. After the 
registration, appcts. executed an order from S. for 
rubber heels bearing the trade mark & initials : — 
Held : resps. had merely been the agents for the 
foreign firm to stamp the goods which they were 
having made for the fiim with the trade mark of 
the firm 6c its initials : there had been a limited 
user of the mark in tliis country sufficient to 
disentitle resps. to register it ; the intention of 
resps. in registering the mark had been to prevent 
any one in this country from competing with them 
for business with the foreign firm ; & they were not 
entitled to do that. The trade mark was ordered 
to be removed from the Register. — Re New Ati^as 
Rubber Co., Ltd.’s Trade Mark (1918), 36 
R. P. 0. 269. 


Names and Designs. 

482. Technical objection — Subsequently 
remedied.] — Re Magneta Time Co., Ltd.’s feADB 
Mark, No. 424, ante. 

(b) Wrongful Entry as to Otoncrakip. 

483. Whether rectification ordered.] — M. 

obtained the registration in his own name of a 
trade mark belonging to L., without the knowledge 
or consent of L. Upon application for relief by 
L. : — Held : the Register could not be rectified by 
transferring the registration into the name of L. — 
Re Mahler’s Trade MARk, Ex p. Lawrence 
Brothers (1878), 44 L. T. 98, n. ; 29 W. K. 392, n. 
Annotations: — Distd. Re Wellcomo’s Trade Mk., Re Bur- 
roughs, Wellcomo’8 Trade Mk. (1886), 32 Ch. D. 213. 

Expld. Exp. Kliigsford (1889), 61 L. T. 420. 

484. .] — The sole consignee in England of 

the wines grown at the vineyards in Houth Aus- 
tralia known as the Auldana vineyards, registered 
in his own name the word “ Auldana ” as a trade 
mark in respect of wines, intending, as ho stated on 
affidavit, to use the registration solely in protection 
of the wines coming from the Auldana vineye^ds 
during the continuance of the agreement constitu- 
ting him consignee. He subsequently went into 
liquidation, & the trustee in the liquidation sold 
6c assigned his business & the trade mark to the 
Australian Wine co. Ltd., who procured themselves 
to be registered as the subsequent proprietors of 
the trade mark. On motion by the owners for 
the time being of the Auldana vineyards : — Held : 
the trade mark had originally been rightfully 
registered for the protection of the owners of the 
vineyards, 6c the Register must be rectified by 
removing therefrom the name of the Australian 
Wine co. lAd., & inserting instead the names of 
the owners of the vineyards as proprietors. — Re 
Australian Wine Co., Ltd. (1885), 61 Ju T. 427, n. 

485. .] — Although upon an application 

under Trade Marks Registration Act, 1876 (c. 91), 
s. 5, for the rectification of the Register of trade 
marks 6c substitution thereon of appet.’s name, 
appet. may be entitled to an order for rectification, 
yet he will not be entitled to an order for substitu- 
tion, inasmuch as every new registration must bo 
attended with the preliminaries as to advertise- 
ment, etc., prescribed by the Act. — Re Rivi^:ke 6c 
Co, (1886), 65 L. J. Ch. 545 ; 63 L. T. 237, C. A. 
Annotations : — Consd. Rr ApollinaiiB Co.’s Trade Mks., 

11891] 2 Oil. 186. Apld. Rc Mils’ Trade Mks. (1904), 21 

K. P. C. 617. Reid. Rc European Blair Oamora Co.’s 

Trade Mk. (1896), 75 L. T. 63. 

486. .] — Re Valentine Extract Co., Ltd.’s 

Trade Marks, No. 601, post, 

487. .] — In 1890 J . 6c H. were registered as 

jiroprietors of certain trade mai^ks, 6c in 1898 they 
sold their business to a limited co., which entered 
into a contract with them to purchase the goodwill of 
the business together with its trade marks. The co. 
was subsequently wound up. In 1908, M. A. J . was 
registered as proprietor of the trade marks upon a 
statement by her, omitting any reference to the 
formation of & pui’chase by the co., but stating 
that the marks were still registered in the names of 
.T. 6c H., the bkpey. of J., 6c stating assignments 
from the trustee of J. & from H. of the trade 
marks. On an application to remove the marks 


CUT, U. H., & Canadian Biijjnos & 
SrBNOER, Ltd., & Canadian Foundries 
& Forgings, Ltd. (1921), 20 Kxch. 
C. R. 405 ; 67 D. L. li. 216.— GAN. 

d. .) — In the interests of 

trade, public order & purity of the 
Register of Trade Marks, the ct. will 
exercise Its statutory dlhcretion in 
ordering the removal from the register 
of any entry made therein without a 
sufficient cause — Goulrt r. Ida 


Herre, (lit. St. Jean (1922), 69 

D. L. R. 64 ; 21 Exch. C. It. 342.— 

CAN. 

PART I. SECT, 6, SUB-SECT. 1.— 

0. (b). 

483 i. Whether rectification ordered.] 
— B., a manager employed by a co. of 
chemioal manufacturers, devised certain 
obomioal preparations in the course of 
ic as part of his duties as manager. 


Hu also suggested names for thorn, 
which wore adopted by the co. While 
still in the employment of the oo., Sc 
without their knowledge or consent, B. 
from time to time registered the names 
adopted by the oo. for the preparations 
in ms own name. Under an agreement 
with the 00 ., B. was entitled, on leaving 
their service, to take with him any 
recipes that might bo his : — Held : 
(1 ) the tra(|e marks wore the property of 
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from the Register ; — Held : either the goodwill in 
respect of which the marks were registered had 
come to an end altogether, or the assignments 
made to M. A. J. did not include the goodwill, & 
the marks wore ordered to be removed from the 
Register . — Hr Johnson’s Tuade Manks (1908), 
20R.r. C. 195. 

488. - — “.1— By the Frencli J^aw of Associa- 
tions, 1901, the Monastery of Jia Grande Chartreuse 
was dissolved & the property of the monks con- 
fiscated & vested in a liquidator appointed by the 
Govt. The monks for may years liad manufac- 
tured, by a secret process, a liqueur known as 
“ Chartreuse.” The business & property of the 
monks were sold by the liquidator to a co. which 
made & sold a similar liqueur under the old name 
” Chartreuse,” The liquidator procured the in- 
sertion of his name as owmer of cei*tain trade marks 
& labels formerly employed by the monks : — Held : 
the liquidator & his assignees were not entitled to 
the use of the word ‘‘ Chartreuse ” as descriptive 
of the goods made by them, & the monks were 
entitled to have the liquidator’s name as owner of 
the trade marks &- names expunged from the 
Register. — L ecouturier v, Bey, [1910] A. C. 262 ; 
79 J.. J. Ch. 394 ; 102 L. T. 293 ; 26 T. L. R. 368 ; 
54 Sol. Jo. 376 ; 27 K. P. C. 268, H. L. ; affq. S. C 
mb nom. Key v. Lecouturier, [1908] 2 Ch. 716, 
C. A. 

AimolaiionR Consd. Rc Ncnchatcl Aepballo Co.’s Trade 
Mk.. [19131 2 Ch. 291. Re!d. Poiiet r. Polret & Nash 
(1920), 37 11. P. C. 177 ; Sedgwick, Coillns v. Kosbfa Ineco. 
of Petiograd, Employers’ Jdability Assce. Corpn., 
Garnlshoee, [1926J 1 K. B. 1, Mentd. Akfiionairno\e 
Obscheetvo A.M. Luther r. Sagor, [1921] 3 K. B. 632 ; 
Bauquo Internationale de (’onmiorco de Potrograd v. 
Goukasfeow, [1923J 2 K. B. 082. 

489 . Registration by mistake — Trade mark 

property of partnership.] — A trade mark wliich was 
the property of a partnership firm was by mistake 
registered as the property of one of the paiiners 
trading under the style of tlie firm. 

Upon application to the ct. by the firm, it was 
ordered that the Register be rectified by cancelling 
the name of the registered proprietor A: registering 
tlio names of all the partners trading under the 
style of the firm . — He Rust & (’o.’s Trape Mark 
(1880), 44 L. T. 98, n. ; 29 W. R. 393, n. 

Annotalioiis ; — Consd. Rc Faiina’s Tiadc Mks. (1881), 41 
L. T. 99, n. Reid, Re Greenlocs’ Trmlo Mks, (1892), 9 
II. P. C. 93. 

490. (L, a partner in the 

film of G. Bros., erroneously applied for the regis- 
tration of three marks belonging to the firm in his 
own name, A the marks were so registered. He 
endeavoured afterwards to elTect a transfer to the 
firm, but the Comptroller-General refused to alter 
the Register. J. G. & G. Bros, then applied for 
rectification by inserting in the Register the name 
of the firm instead of that of .T. G. : — Held : where 
the application was made by a partner in his own 
name alone the proper course was for the partner 
whose name was on the Register to assign to the 
firm ; & the ct. intimated that the Comptroller- 
General ought to register the assignment. — 


Re Greenlees’ Trade Marks (1892), 9 R. P. C. 
93. 

491. .] — Where trade marks belonging 

to A. were registered by mistake in the name of B. 
A an application was made by A. A B. that B.’s 
name A address miglit be ex])unged from the 
Register in respect of those trade marks, A that 
the same might be entered in the name of A., the 
application was refused so far as it asked for the 
entry of the trade marks in the name of A., A A. 
was directed to proceed in the usual way to obtain 
registration . — Ex p. Kingspord A Son (1889), 61 
L. T. 426. 

(c) Non-User. 

See Trade Marks Act, 1905 (c. 15), s. 37. 

492. Actual non-user.] — Baker v. Rawson, No. 
408, ante. 

493. .] — A trader is not entitled to register 

a trade mark for goods in which he does not deal 
A in which he lias no bond fide intention of dealing. 
Registration under such circumstances may be 
expunged. — ^Batt (.John) A (’o. v. Dunnett, 
[1899] A. C. 428 ; 68 1.. J. Ch. 557 ; 81 L. T. 94 ; 
15 T. L. R. 424 ; 16 R. P. C. 411, H. L. ; ajfg. 
S. C. sub nom. He Batt (John) A Co.’s Registered 
Trade Marks, Re Carter’s Application, [1898] 
2 Ch. 432, C. A. 

Annaixiiions : — Apld. Re Hart’s Begistored Trade Mk., 
[1902] 2 Ch. G21. Consd. Louise v. Gainsborough (1902), 
87 L. T. 591 ; Re Anglo-Swlss Condensed Milk Co.’s 
Trade Mks., Anglo -Swiss Condensed Milk (’o. v. Poarks, 
Gunston & Tee ( 1 904 ), 20 T. L. R. 238. Apld. Rc Nouchatel 
Asphalte Co.’s Trade Mk., [1913] 2 Ch. 291 ; He Ducker’s 
Trade Mk. (1928), 97 L. J. Ch. 353. Refd. Philippart v. 
Wbitcley, /Hr Philippart ’s Trade Mk. “ Diabolo.’^ [1908] 
2 Ch. 274. 

I 494. .] — jic Hare’s Trade Mark (1907), 24 

R. P. O. 263. 

495. .] — (1) Pltfs. were a limited co. 

incorporated in the year 1890 A carrying on a 
business of cigarette manufacturers under the stylo 
of Muratti, Sons A Co., Ltd. The business was 
an old e.stablislied one A prior to the incorporation 
of the CO. had been carried on by the family of 
Muratti. Pltfs. established at the trial that their 
cigarettes wore largely known simply as 
” Muratti’s ” or ” Muratti’s cigarettes.” Deft. co. 
was incorporated in July, 1910, in the name of 
Murad, Ltd., for the purpose of carrying on a 
business of manufacturers A s<*ll('rs of high-class 
Turkish cigarettes. Pltfs. brought an action to 
restrain deft. co. from carrying on business under 
their present name '.-—Held : upon the evidence, 
the name of deft. co. was calculated to deceive 
A pltfs. weiM* entitled to an injunction. 

(2) Pltfs. at the same time applied by motion 
to have a certain trade mark expunged from the 
Register. The trade mark in question had been 
registered in the year 1906 by one Allan Ramsay, 
who was one of the promoters of deft, company, 
A consisted of the word ‘‘ Murad ” with the 
signature, ” Allan Ramsay ” beneath it. It was 
admitted that from the date of registration in 
May, 1906, down to the date of t})e notice of 


the CO ; (2) they were wiougrfuUy 

entered on the register; & (3) they 
should be expunged. — Walker & 
Sons, Ltd. v. Kkgo (No. 1.) (1921), 
38 R. P. C. 25.— SCOT. 


PART I. SECT. 5, SUB SECT. 1.— 

0 . ^ 0 ). 

4921. Actual Tum-wscr.] — Black - 
ADDER V. Good BoADS MAOmNKRY 
Co. INCORPORATED (1920), 38 C. L. li. 
332.— AUS. 

49211. .] — The Exchequer Ct. 

has Jxiilsdlctlon, on the application of 
any party ag^eved, to order the 
1‘cctiflcatlon of the register of trade 


niaiks by expunging therefrom a mark 
that, through non-uso or abandonment, 
remains improperly thereon to the 
embarrassment of trade . — Re Auto- 
8Ai*BS Gum & Chocolate Co.’s I’kti- 
TTON (1913), 14 Exch. O. II. 302 ; 14 
II. L. R. 917.— can. 

492 ill. .] — Ratbestos Co. v. 

Asbestonos Co., [1923] 2 D. Ij. R. 44 ; 
[1923] Exch. C. R. 47.--CAN. 

492 iv. .] — ^A trade maik pro- 

perly registered cannot be oxpmiged 
under Trade Mark Act, s. 42, if it 
ceases to be used as a trade mark 
becomes merely doscrlptlvo of the 
article to which It has been applied. — 


Bayer Co., Ltd. v. Amkuican Drug- 
OISTS' SYNDICATE, LTD,, [1924] S. C. R. 
558.- CAN. 

492 V. .]~-In order to remove a 

trade mark from the register on the 
grounds of non -user it must bo proved 
eitlier that when the mark was regia - 
teivd there was no hand fide int^ention 
of using it, or that if it had been used 
for a time it had subsequently been 
disused for such a long period as to 
Indioato an intention to abandon the 
mark. — Kiwi Polish Co. v. Kemt- 
raoRNE Prosser & Co., Kempthornk 
I’ROSSER & Co. V. Kiwi Polish Co., 
[1925] N. Z. L, R. 26.-N.Z. 
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Sect* 6 . — Correction of register and alteration of trade 
marks: Siib-aect. 1, C* (c).] 
motion in Mar. 1911, there had been no user of 
this trade mark, & there was in fact no evidence 
of any user after that date. Deft. co. having 
alleged that the trade mark had been transferred 
to them were made resps. to the motion i—Held : 
upon the evidence, the trade mark was registered 
^thout any bond fide intention to use the same 
in connection with the goods for which it was 
registered, & there had in fact been no bond fide 
user of the same in connection therewith, & 
appets. were entitled to an order to remove the 
trade mark from tlie Begister. — Muratti (B.), 
Sons & Co., Ltd. v. Murad, Ltd., Re Bamsay’s 
Trade Mark (1911), 28 B. P. C. 497. 

Annotation :—'RolA. Lines v. Farris (1925), 43 IJ. P. C. 64. 


496. .] — The ct., notwithstanding the 

absence of resp. whom appet. had been unable to 
servo with notice of the application, made an 
order under Trade Marks Act, 1905 (c. 15), s. 37, 
removing a trade mark from the register on the 
ground that there had been no bond fide use thereof 
during the five years immediately proceding the 
application. — Re Smollens’ Trade Mark (1912), 
28 T. L. B. 190 ; 50 Sol. Jo. 240. 

497. Amounting to abandonment.] — In 

order to deprive a manufacturer of his right to a 
trade mark, the use of which has been practically 
given up for a period of five years, mere discon- 
tinuance of user for lack of diunand, though coupled 
with non-registration, & non-assertion of any right, 
is not enough, there must be evidence of distinct 
intention to abandon. In 1871, A., a German 
soap manufacturer, adoj>ted a trade mark lor a 
particular kind of soap, which for about two years 
was manufactured & sent to this country in large 
quantities for exportation to Australia, but from 
1870 until 1882 the manufacture & sale of soap 
thus marked fell off, untH it practically ceased, 
& the existence of the particular mark was in 
May, 1882, forgotten by A. In 1880, B,, a manu- 
facturer of soap in the same part of Germany, 
adopted, in complete ignorance of A.’s mark, a 
precisely similar mark for soap sent to this country 
for exportation to Australia, <fe in Aug, 1880, he 
registered his mark under the 'I'rade Marks Acts 
in this country. In .July, 1882, after the com- 
mencement of proceedings by B. to restrain an 
infringement of his registered trade mark by A., 

A. applied for registration of his mark of 1874. 
Upon applications (a) by B. to restrain the infringe- 
ment of liis trade mark ; (b) by A. to have his 
trade mark registered ; (c) by A. to have B.’s 
trade mark removed from the Begister : — Held : 

(1) mere non-user by A. of his mark between 1876 

1882, although coupled with non-registration, 

did not, having regard to the fact that he had not 
ceased to carry on his business, & had not broken 
up the mould, & a number indicating soap thus 
marked was retained on his price lists, amount to 
an abandonment by A. of the mark, so as to give 

B. any exclusive right to his registered mark ; 

(2) the existence upon the register of B.’s mark 
did not prevent the ct. from granting leave for the 
registration of A.’s mark ; (3) previous bond fide 
registration of B.’s mark in ignorance of any 
claim by A., followed by large dealings imder that 
mark, prevented A., after the lapse of two years, 
from getting B.’s mark expunged from the register. 
— Mouson & Co. V. Boehm (1884), 26 Ch. D. 398 ; 
sub nom. Mouson (J. G.) & Co. v. Boehm, Re 
Boehm’s Trade Mark, 53 L. J. Ch. 932 ; 50 L. T. 
784 ; 32 W. B. 612. 

Annotations: — As to (l)iRefd. Rf Hart’s Registered Trade 
Mk., [1902] 2 Ch. 621. Ae to (3) Refd. Re Trade Mk. of 



498. .1— Louise & Co., Ltd. v. Gains- 

borough, No. 122, ante. 

499. .] — The registered proprietors of 

a trade mai*k consisting of the word “ Aladdin,” 
& registered in class 47 in respect of soap, and other 
goods, were manufacturers of soap & had purchased 
in 1910 the goodwill of the T. Coap co., Ltd., which 
had gone into voluntary liquidation. The assets 
purchased included some thirty-five trade marks 
registered in class 47, amongst which was the mark 
“ Aladdin.” There had been a small sale of 
“ Aladdin ” soap prior to 1904, but there was no 
evidence of any use of the “ Aladdin ” mark 
by the T\ co. after that date. An application was 
made to remove the trade mark from the register 
on the groimd of non-user & abandonment. 
Besps. had not used the trade mark. Evidence 
was given by resps. to show that the non-user of 
the ‘‘ Aladdin ” mark had not been due to any 
intention to abandon it, that it would have been 
necessary to obtain new dies to make “ Aladdin ” 
soap, that owing to the war it had not been 
possible to obtain such dies, that owing to the war 
resps.’ business had been restricted generally, 
& that they intended as soon as conditions should 
become normal to continue the manufacture & 


sale of soap under the name “ Aladdin ” : — Held : 
there had been no bond fide user of the mark 
during the five years immediately preceding the 
application, such non-user had not been duo to 
special circumstances in the trade, & the case 
came within Sect. 37 of the Trade Marks Acts, 
1905-1919. Sernble : the mark had been 
abandoned at common law. 

In order that the saving provision in sect. 37 
sliould apply non-user must bo due to special 
circumstances in the trade, & not merely in the 
particular business, & must not be duo to some 
other cause which would have operated whether 
the special circumstances had arisen or not. — 
Re Crean (James) & Son, I^td.’s Trade Mark 
(1921), 38 B. P. C. 155. 

500. Discontinuance for lack of demand.] — 

Mouson & Co. v. Boehm, No. 497, ante. 

501. Of part of goods covered by mark.]-- 

V. in 1897, registered three trade marks each 
consisting of the word “ Valtine ” for all goods 
in Classes 3 & 42, & in Class 43, for beer and spirits, 
& purported to assign them to a ltd. co. formed to 
carry on the business of meat extract manu- 
facturers, with his goodwill, if any. Another co. 
obtained an injunction restraining the limited co. 
from selling meat extract or meat juice under the 
name of “ Valtine ” & subsequently moved to 
remove the marks from the Begister of trade marks, 
the grounds of the application being that at the 
dat/C of the assignment V. had no goodwill to assign, 
that the marks were deceptive, & had not been used 
except for meat extract. An Order was made 
removing the marks from the register with costs. — 
Be Valentine Extract Co., Ltd.’s Trade Marks 
(1901), 18 B. P. C. 175. 

502. Limitation of operation of mark.] 

— Harrison v. Woodroppe, Re Harrison’s 
Trade Mark, No. 303, ante. 

503. ,] — ^Whero a trade mark has 

been registered in a class & the party registering 
deals in some only of the goods mentioned in 
that class, a party aggrieved by the registration 
may apply to have the register rectified by limiting 
the traae mark to the goods actually dealt in, but 
he cannot have the trade mark struck pff the 
register. — Re Crompton (A. & A.^ <fe Co.’s Trade 
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Mark, 11902] 1 Ch, 758 ; 71 L. J. Oh. 497 ; 86 
L. T. 057 ; 60 W. R. 426 ; 18 T. L. E. 398 ; 46 Sol. 
Jo. 338. 

604. .] — ^Where a trader has 

i*egistered a mark for an entire class, &, many 
years after registration, it is proved that he has 
never used the mark in connection with a par- 
ticular article in that class, though his business 
included the sale of that article under other trade 
marks, the register may be rectified, upon the 
application of another trader desiring to register 
a similar mark for the particular article, by 
excluding that article from the specification of 
goods in respect of wliich the mark was originally 
registered, on the ground that at the date of 
registration there had been no actual user of the 
mark, & no bond fide intention of using it for that 
particular article of the class for which the mark 
had been registered. — Re Hart’s Registered 
Trade Mark, [1902] 2 Ch. 021 ; 71 L. J. Ch. 809 ; 
87 L. T. 420 ; 51 W. R. 107 ; 18 T. L. R. 778 ; 
40 Sol. Jo. 086 ; 19 R. P. C. 509. 

Annotations : — ^Apld. Louise v. Gainsborough (1902), 87 
Ij. T. 591 ; Anglo-Swiss Condensed MUk Co. r. Pcarks, 
Gunston & Toe, Anglo-Swiss Condonaod Milk Co.’b 
Trade Mks. (1901), 20 R. 1*. C. 509. Distd. Walpamur Co. 
V. Sanderson (1920), 43 R. P. C. 385. 

505. .] — In 1878 a co. registered 

a trade mark, consisting of a figure of a nulkmaid 
with the words “ Milkmaid Brand,” in class 42, 
for substances used as food or ingredients in food, 
with the exception of certain goods, not including 
butter in such exceptions. In 1901 the same co. 
registered another trade mark consisting of a 
slightly different figure of a milkmaid with the 
same words for the whole of class 42. The co. 
had also other trade marks with the figure of a 
milkmaid in them, but not for butter. Their 
I)rincipai trade was in condensed milk & they 
never traded in butter in the United Kingdom 
until May, 1901, althougli they had formed the 
intention of so trading in 1897, <te had traded 
abroad in butter. In 1902 they coriimenced an 
action against another co. for infringement of, 
in particular, the trade marks of 1878 1901, Ac 

for passing-off, Ac in it complained of the use by 
defts. of coloured posters Ac liandbills having 
thereon the figure of a milkmaid with deft.’s 
trade name prominently thereon Ac. the words 
‘‘ Milk Blended Butter ” ; these posters Ac hand- 
bills were first used in Nov, 1901. Pltfs. alleged 
they had a reputation in various articles of dairy 
produce under the brand of a milkmaid, Ac that 
the posters were calculated to lead persons to 
believe that the butter to which they referred 
was jjltfs.’ butter. Pltfs. had only a small i*etail 
trade in butter, Ac used only tlie 1901 trade mark, 
Ac not that of 1878, in connection with such trade. 
Defts. had a very largo retail trade in their milk 
blended butter. They denied infringement Ac 
passing-off, & moved to exclude butter from the 
goods for which the trade marks were registered 
on the grounds that pltfs. had never used or 
intended to use the 1878 trade mark for butter, 
Ac that in 1901 a milkmaid was common to the 
trade. The action Ac motion were heard together : 
— Held : the action faded as to passing-off & the 
Register must be rectified so as to exclude butter 
from the class of goods for which the trade marks 
were registered on the ground, as to the 1878 trade 
mark, there had been no real intention to use it for 
butter. — Re Anglo-Swiss Condensed Milk Co.’s 
Trade Marks, Anglo-Swiss Condensed Milk 
Co. V, Pearks, Gunston Ac Tee, Ltd, (1904), 20 
T. L. R. 238 ; 48 Sol. Jo. 245 ; 21 R. P. O. 201. 

606. .] — Re Hare’s Trade 

Mark (1907). 24 R. P. C. 263. 


607. .]— J. M„ Ltd., had for 

some time used a mark containing the words 
“ John Bull ” Ac a label with those words Ac a 
figure of John Bull as trade marks for toffee. 
On applying to register in class 42 they were 
informed that P. AC co.. Ltd., were registered 
for a similar mark Ac label for all goods in class 42 
except peas Ac beans. P. Ac co.. Ltd., did not deal 
in toffee or sweetmeats generally, but they sold 
a malt extract of a saccharine nature which could 
by compression or evaporation be reduced to a 
substance resembling toffee. It was not alleged 
that their malt extract had been sold in this form. 
It was, however, largely sold to confectioners Ac 
sweetmeat makers for use in tlieir preparations. 
J. M., Ltd. applied by motion to rectify the 
register by excluding toffee AC sweetmeats from 
the goods in respect of which P. Ac co.’s marks 
were registered. Various offers had been made by 
P. Ac co. as to the limitation of their registration 
before these proceedings were begun Ac at the 
hearing, none of which would apparently have 
enabled appets. to get upon the register for their 
goods, but finally they expressed their willingness 
to submit to an order excluding toffee Ac con- 
fectionery : — Held : resps.’ registrations must bo 
limited so as to exclude toffee Ac confectionery ; 
Ac resps. were ordered to pay the costs of the motion 
for rectification. — Re Paine Ac Co., Ltd.’s Regis- 
tered Trade Marks (1908), 25 R. P. C. 329. 

508. .] — Re Smith’s Trade 

Mark, No. 509, post 

509. .] — ^An application was made to the 

Comptroller, as registrar of trade marks, for 
rectification of or removal from the register of 
a trade mark, consisting of the word ” Komolme,” 
in class 48, in respect of a toilet preparation for the 
hair. The application was opposed by the owner 
of the trade mark, wlio had obtained an assign- 
ment in Aug. 1925, of the mark, Ac of the goodwill 
of the business concerned in the goods for which 
it had been registered. Appet. had a trade in hair 
dyes in France Ac other countries including the 
United Kingdom Ac sold his products under the 
name of ” Komol,” Ac had been refused registra- 
tion of the word “ Komol ” by the Assistant- 
Comptroller, for which he had applied on Apr. 4, 
1925. Appet. alleged that there had been no 
bond fide user of the trade mark during the five 
years immediately preceding the application, that 
the presence of the trade mark in the register was 
illegal, that it had become, by assignment, dis- 
sociated from the goodwill of the business, Ac that 
the opponent had acquired it, not bond fide^ but 
for the purpose of directly or indirectly preventing 
aj)pct. from registering his trade mark ” Komol ” 
in respect of hair dyes. The application for 
rectification was refused Ac appet. appealed to the 
ct. : — Held : the mark was a manufacturer’s 
mark Ac there had been no severance of one part 
of the goodwill from the other part of the good- 
will but the whole passed by the assignment to 
resp.. At there had been no abandonment Ac nothing 
had taken place to destroy the mark ; Ac the con 
elusion of the Assistant-Comptroller was correct, 
Ac it ought to be affirmed, but the order of the ct 
was not to prejudice any application which appet 
might bo advised to make hereafter for the pur- 
pose of limiting the scope of the trade mark. The 
application was dismissed, appet. being ordered 
to pay costs, including the costs of the Comp 
trolier-General.— -Rc Smith’s Trade Mark (1927) 
44 R. P. C. 533 

510 . Due to special circumstances In trade — 

Not merely in particular business.]— Crean 
(James) & Son, Ltd.’s Trade Mark, No. 499, ante. 
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Sect, 6. — Correction of register and alteration of trade 
marks: Sub-sect, 1, C, (c), cfc (d), D, & E,; 
sub-sect. 2, A,] 

611. Unaffected by other independent 

causes.] — Re Crean (J.) & Son, I.td.*s Trade 
Mark, No. 4.99, ante. 

612. No bon& fide intention to use.] — B att 
(John) & Co. v. DuNNirrr, No. 493, ante. 

613. ,] — Louise & Co., Ltd. v. Gains- 

borough, No. 122, ante. 

614. .] — Re Hart’s Hegistkbed Trade 

Mark, No. 504, ante. 

618. MuRAm (B.), Sons & (’o., Ltd. 

V. Murad, Ltd., Rc Ramsay’s Trade Mark, 
No. 496, ante. 

616. Nature of user required by Trade Marks Act, 
1905 (c. 16), sect. 37.1— Above sect, only inquires 
the bond fide user of the trade mark, namely, the 
regiete^d mark, in connection with the goods for 
which it is regist€*red ; it does not in terms require 
the mark to be “ used as a trade mark ” & if the 
registered mark is bond fide impressed upon the 
goods there is a bond fide user of the mark in con- 
nection with the goods, within the moaning of the 
sect, although the house mark or other matter is 
added. — A ndrew (.Iohn 11.) & Co., Ltd. v. 
Kuehnricii, Re Kuehnri oil’s Application, Re 
Trade Marks Act, 1905, Rc Andrew (John 
Henry) & Co.’s Application (1912), 29 T. L. R. 
181 ; on appeal (1913), 29 T. L. R. 771, C. A. 
Anmtatum : —Retd. Ite Imperial Tobacco Co.’h Trade Mks., 

[1918] 2 Ch. 207. 

id) Change of Name or Address of Owner. 

617. Change of name —Company.] — A firm 
carrying on business as the P, co. registered two 
trade marks in the name of the P. co. The firm 
changed their style to the M. co. &> then applied to 
the Comptroller to register the marks in tlie name 
of the M. CO. There was no change in the con- 
stitution of the firm. The Comptroller refused the 
application saying it could only be effected through 
the ct. On application to the ct. The ct. planted 
the application &- made an order directing the 
(''omptroller to ent(*r on the register the name of 
the M. CO. formerly trading as the P. co. — Re 
Patent Ih^UMBAGO Crucible Co.’s Trade Marks 
(1890), 7 R. P. C. 282. 

Annofatums ; Distd. lif Biirson &' Wilkinson (189C), 40 Sol. 
Jo. ;130. Refd. lie Now Oimondo Cycle Co. (1890), 7.5 L. T. .50. 

51 g, Burgon & Wilkinson, 

iTTD. (1896), 40 Hoi. Jo. 336. 

619. .] — Re Hto(’kowners’ Meat Co. 

OF New South Whales, Ltd. (1897), 13 T. L. R. ,502. 

520. Duty of Comptroller.] — Where 

a limited co. being the registered owner of a trade 
mark changes its name, it is the duty of the 
Comptroller on request to substitute* the new name 
for the old name on the register. — Ex p. New 
Ormonde Cycle Co., [1896] 2 Cb. 620 ; 40 Hoi. Jo. 
664 ; sub nom. Re New Ormonde Cycle Co.’s 
Trade Mark, 65 L. J. Ch. 785 ; 75 L. T. 60. 

521, Rc Hammond & Stow, Ltd.’s 

RE(hstered Trade Mark (1905), 22 R. P. C. 299. 

622, Change of address — & addition thereto.] — 
Re Cockle (James) & Co.’s Trade Mark (1903), 
20 R. P. C. 353. 

D. 071US of Proof. 

523. On applicant for correction.] — Re Edging- 
ton’s Trade Mark, Edgington v. Edoington, 
No. 632, post. 


524 . .] — Re Chesebrough’s Tbadb Mark 

“ Vaseline,’’ No. 310, ante. 

525 . .] — When a trade mark is impeached 

after it has been for a long time on the register, & 
has been openly & largely made use of, the pre- 
sumption is in its favour, Sc the onus of proof that 
it was improperly registered is on the persons 
who seek to have it removed. — Wellcome 
(TitADiNG AS Burroughs, Wellcome &; Co.) v. 
Thompson & Capper, Re Burroughs, Wellcome 
& Co.’s Trade Marks, [1904] 1 Ch. 736 ; 73 
L. J. Ch. 474 ; 91 L. T. 58 ; 62 W. K. 681 ; 20 
T. L. R. 415, O. A. ; ajfg. H. C. sub nom. Re Well- 
comb’s Trade Mark (1903), 52 W. R. 205. 

526. .] — The proprietors of two registered 

trade marks, one consisting of the word “ Peps,” 
which was registered in 1906 in class 3, for pine 
extract pastilles for coughs, colds, &> bronchitis, A 
the other consisting of a label with a tree device 
& the words, ‘‘ Peps for coughs, colds, & 
bronchitis,” appearing thereon, applied for the 
removal from the register of the trade mark 
” Pan-Pep.” which had been registered in 1921 
by another firm in respect of goods which covered 
dyspepsia & indigestion tablets for which it was 
used. The registrar dismissed the application A 
appets. appealed : — Held : appets. had failed to 
discharge the onus which was upon them of satisfy- 
ing the ct. that there was a reasonable prospect of 
confusion if tlie trade mark attacked were allowed 
to remain on the register ; & the appeal must be 
dismissed with costs.— U nited Chemists’ 
Trade Mark Assocn., J^td. (1923), 40 R. P. C. 
219. 

E. Costs. 

527. Application successful —Liability of regis- 
tered owner.] Re Hyde Co.’s Trade Mark, 
No. 434, ante. 

528. .] -(1) When application is made 

for the registration of a trade mark composed 
in pari of distinctive c*lem(*nis A in i)art of elements 
common to the trade, the proper form of registra- 
tion is to register the entii'C mark, & to add a note 
disclaiming the exclusive right to the common 
elements. 

(2) If in such a case the entire mark is registered 
without any disclaimer, the registration may 
afterwards, on an application by persons aggrieved, 
be rectified by adding a disclaimer, even though 
the registered proprietor does not consent to the 
rectification. 

(3) Where the registration of certain trade 
marks, composed as above stated, was ordered to 
be rectified, & the registered proprietor did not 
consent to the rectification, but appeared by 
counsel on the hearing of the motion : — Held : 
resps. must pay the costs of the application, not- 
withstanding that no previous notice of it had 
been given them &; that they had sent notice to all 
the trade when their registration was effected, 
after which a year & a half had passed before the 
motion to rectify was made. Senible : if it had 
been proved that the common elements in the 
marks had become common solely by the former 
common piracy of appets. for rectification, resps. 
being foreigners, the latter would not have been 
made to pay the costs. — Re Kuhn Sc Co.’s Trade 
Marks (1878), 63 I.. J. Ch. 238, n. 

Annotation: — As to (1) Folld. Re Hayward’s Trade Mks. 

(1885), 64 L. J. Ch. 1003. 


PART I. SECT. 6, SUB-SECT. 1.— E. 

e. Security for costs.] — On an appli- 
cation by Pltls. to eaq?nnge defta.’ 
trade mark from the i*eglater, dofts., 
i*esidont out of the jurisdic'tlon, applied 


for & obtained an order for security 
for oosts against pltfs., also resident 
out of the luiisdlotion : pltfs. there- 
upon applied for a similar order upon 
the ground that the matter was wltliin 


the discretion of tho ct. : — Field : 
security should not bo ordered etgalnst 
defts. — Wright, Orosslby & Co. v. 
Royal Baking Powder Co. (1898), G 
Excb, C. R. 143.— CAN. 
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529, Haub’s Tradei Maiik 

(1907), 24 R. P. 0.263. 

580, .] — Re Paine & Oo., I/td.’s 

Registered Trade Mares, No. 507, ante. 

581 . Delay in bringing application— Ap- 

plicant deprived of costs.]— Bourne v. Swan & 
Edgar, Ltd., i?^* B ourne’s Trade Marks, No. 311, 


ante. 

582. Application unsuccessful — Liability of ap- 
plicant.] — A motion was made in this case by John 
Edgin^n & co., defts. in the action, to rectify 
the register of trade marks by expunging there- 
from a trade mark consisting of the words “ Frigi 
Domo ” registered on June 29, 1878, in respect of 
undyed baize, made of wool & hair, for the pro- 
tection of hothouses from the cold. The material 
had been sold by pltfs.’ predecessors under the 
name since 1854. Pltfs., Benjamin Edgington, 
Ltd., bought the trade mark, A brought this 
action in 1889 to restrain defts. from infringing. 
i)cfts. moved to expunge the trade mark on the 
grounds (a) that at the time when the registration 
was made the registered words had become the 
ordinary name of the material ; A (6) that they 
had not been used as a trade mark at any time : — 
Held : the burden of proof W'as upon defts. to 
prove the use of the words as tlie name of the 
article before the years 1875 A 1878, A also that 
the words were not used as a trade mark before 
1875 ; this they had failed to do ; motion, there- 
lore, to rectify register refused, A perpetual 
injunction granted to restrain defts. from using 
the words “ Frigi Dome,” as a trade mark for any 
baize or other material intended to be used for 
horticultural or similar purposes A not manu- 
factured by or for the plaintills, or selected by 
them. Defts. to pay the costs. — Re Edginoton’s 
Trade Mark, Edgington v. Edgington (1889), 
61 L. T. 323 ; 6 H, P. C. 513. 

Annoiationa : — Befd. Field v. Wogol Syndioato, 11 000] 1 Ch. 

051 ; Re Chosebrougli’B Trade Mk. “ Vaseliuo,” 11002] 

2 Ch. 1. 


533. Application abandoned — Right of registered 
owner to costs.] — When the registered proprietor 
of a trade mark has been served with an originating 
notice of motion to remove the mark from the 
register, A subsequently with a notice of dis- 
continuance of the motion, he is entitled notwith- 
standing the notice of discontinuance, to apply 
in ct. for the costs as of an abandoned motion. — 
Re Dykon’s Trade Mark (1891), 65 L. T. 488 ; 
36 Sol. Jo. 42. 

534. No costs given —Application in respect of 
matter not within power of court to g^rant.] — 

He Harness’ Trade Mark, No. 448, ayiie. 

536. Registrar’s costs — What party liable — Ap- 
plicant.] — P. A Sons registered in 1890 the word 
“ Zarna ” as a Trade Mark in class 13 for busks 
used in corsets. They also registered it in class 38 
for corsets. In 1912 S. registered the same word 
in class 60 for bandeaux for hats. On discovering 
the registration of the word by S., proceedings 
were commenced by P. A Sons for rectification of 
the register by removing S.’s mark. On the 
hearing of the motion it was contended by P, A 
Sons that the goods in respect of wliich the two 
marks were used were of the same description, A 
evidence was given to show that they were dealt 
in by the same people A sold at the same counter. 
It was not suggested that reap, had knowingly 
copied appets.’ marks : — Held : the marks must 
be expunged from the register, but under the 
special circumstances of the case without costs. 
Appets. were ordered to pay the Registrar’s costs. 
— Re Shreeve’s Trade Mark (1913), m reported 
in 81 B. P. C. 24. 


586 — ~ .J— In an action for {inter 

alta), the infringement of a registered trade mark 
consisting of a device with the words “ The 
Waldorf ” applicable to toilet paper, defts. alleged 
that they h^ been using a similar mark on toilet 
paper before the user A registration of the mark 
by pltfs. Defts. also alleged that the registration 
was wrongful, A moved to rectify the register by 
expunging pltfs.’ mark. At the trial, it was held 
that, at the date of the registration of pltfs.’ mark, 
the mai‘k used by defts. was distinctive of defts.’ 
goods, that the action must be dismissed, A that 
pltfs.’ mark was invalid A must be removed from 
the register. Pltfs. appealed to the Ct. of Appeal 
against the order for rcctilication. On tlie appeal 
eoming on for hearing, defts. A the Registrar, in 
consequence of communications between him A 
pltfs.’ representatives, did not appear. The 
healing wiis adjourned to enable the Registrar to 
be represented. At the adjourned hearing, pltfs. 
produced an assignment, for valuable considera- 
tion, to pltfs. of defts.’ interest in the trade mark 
A goodwill Held : the Registrar not objecting, 
the appeal should be allowed, by consent ; defts. 
were ordered to pay the Registrar’s costs of the 
application. — Scoi’i' Paper Co. v. . Drayi’on 
Paper Works, JLtd. (1027), 44 R. P. (I 629. C. A. 

537. — ■ — .] — Re Smith’s Trade 

Mark, No. 500, ante. 

638. Jointly with owner.] — 

On an application to register a trade mark in class 
42 in respect of fish of all kinds packed in tins, the 
Registrar objected that the same mark was already 
registered in respect of all goods in class 42 with 
certain immaterial exceptions. Appets. gave 
notice of motion for roctilication of the Register 
by removal of the registered mark from the 
Register, or by limiting the registration by exclud- 
ing canned lish A goods of a like kind. The 
owners of the trade mai’k agreed out of ct. to an 
order to that etloct, A did not at fii'st appear on 
the motion, but on behalf of the Registrar an order 
for removal was asked for, A was made pi*©- 
visionally, notice to be given to the owners. 
Thereupon the owners appeared A filed evidence 
of long use on sugar, A it was agreed that an order 
should be taken limiting the registration to sugar. 
Appets. did not ask that the owners should pay 
their costs, but asked that they should pay the 
Registrar’s costs : — Held : under the circum- 
stances it was fair that appets. A the owners should 
each pay half the costs of the Registrar. — Re 
Burke’s Trade Mark (1917), 34 R. l\ 0. 218. 

539. Defendants to motion.] —Car- 

less, Oapbl a Leonard v. Pilmore-Bedford (F.) 
A Hons, No. 470, ante. 


SuB-s?JCT. 2 . — ^Alteration of Trade Marks. 

A. In General. 

See Trade Marks Act, 1905 (c. 15), s. 34 ; Trade 
Marks Act, 1919 (c. 79), sched. II. 

540. Condition of granting leave — No prejudloial 
effect on others.] — Re Reiss’ Trade Mark (1888), 
6 R. P. C. 291. 

Anrmtation : ~ Re Phillips’ Trade Mks., [1H91] 3 Ch. 

139. 

541. Whether alteration of old trade mark per- 
mitted.] — Labels registered in 1878 as old marks, 
contained, with other matter, the words “ trade 
mark,” so placed as to appear to have particular 
reference to the device on the labels, rather than 
to the labels as a whole : — Held : the marks, being 
old marks, ought to be registered Just as they 
were used prior to Aug. 1876, A to strike out the 
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Seel, 5 . — Correction of register and alteration of trade 
marks: Sub-sect. 2, A, iSc B, Sect. 0: Svb- 
sect. 1 , A.] 

words “ trade mark ” would be a material altera- 
tion ; inasmuch as there had been an indication of 
an intention in these marks, as registered, to claim 
only the device as the trade mark, the public were 
entitled to have the same indication of a restricted 
claim & the consequent protection, retained on the 
register, on these grounds the application must 
be refused. — Re Phillips’ Trade Marks, [1891] 
3 Ch. 139 ; 01 L. J. Ch. 40 ; 05 L. T. 373. 

Annotations: — Apld. lie Clay & Bock, [1802] 3 Ch. 549. 

ReM. Rc Adams’ Trade Mks. (1892), GG L. T. GIO. 

542. .] — Labels registered 1870, as old 

marks, contained the word “ Patent ” used in 
connection with the description of tlie article 
to which the labels were applied. The predecessor 
of the registered proprietors had caiTied on busi- 
ness & had used three of the labels therein so far 
back as the year 1832, but it could not now be 
ascertained that any letters patent liad ever been 
granted in respect of the articles to which the 
labels were ajiplied. The registered proprietors 
of the labels now ai)iili(‘d, under Patents, Designs, 
A Trade Mark Act, 1883 (c. 57), s. 92, for leave to 
alter the labels by striking out the word “ Patent ” 
& substituting therefore, in the case of three of the 
labels, the word “ Perfect ” A in the remaining 
label the word “ Polish ” : — Held : (1) the ct. has 
jiower, under Patents, Designs, & Trade Marks Act, 
1883 (c. 67), s. 98, to give leave to add to, or alter 
a trade mark registered as an old mark ; (2) an 
old mark must be registered, A must stand ujion 
the register, in all substantial temis, as it was used 
before the year 1875 ; (3) the word “ Patent ” 
being an impoidant part of the trade mark for 
advertising & trade puiqioses, was a substanthd 
part of the trade in ark, & ought not to be struck 
out. — Re Adams’ Trade Marks (1892), 90 L. T. 
010 ; 30 Sol. Jo. 308 ; 9 K. P. O. 174. 

Annotations : — A^ to (2) Refd. Re WintorboHoin Book Cloth 

Co.’u Applns. (1927), 44 U. V. C. 052. As to (3) Refd. lie 

Clay & Bock, LI 892 J 3 Ch. 519. 

543. Alteration confined to non-essential par- 
ticulars.] — ^A trade mark for sewing cotton, as 
registered, consisted of a lion surrounded with the 
inscription in Russian, “ Ermen A Roby, Man- 
chester.” The initial ” E.” was, however, in the 
English, A not in the Russian character. The 
owners of tlie mark had for two years used it in 
the Russian trade, with the alteration of the 
Enghsh E to the Russian E, A with the insertion 
of the word ” of ” in Russian before the word 
“ Manchester.” The Comptroller having declined 
to alter the register under sect. 91, application to 
the ct. was made by the owners, under sect. 92 
of the I’atents, Designs, A Trade Marks Act, 1883 
(c. 67), for leave to add to A alter the registered 
maik in the manner in which it had been used, A 
the ct. acceded to the application, on the ground 
that the addition A alteration was non-essential 
particulars. — Re Ermen A Roby’s Trade Mark 
(1886), 66 L. J. Ch. 177 ; 56 L. T. 230. 

544. .] — Re Adams’ Trademarks, No. 542, 

ante. 

545. .] — S., a Russian, in May, 1895, 

registered for Russia leather, as an old trade mark, 
a mark comprising among other things, certain 
words between two circles running round the mark. 
One of such words was the name of the place 
where S.’s manufactory was situated in Russian 
chai’acters. In the following November, he moved 
for leave to strike out the words ” St. Peters- 
burg ” between the circles A substitute his own 
name in Russian characters : — Held : leave should 


be refused as to a person not undoratanding 
Russian ; the mai’k when altered would bo 
different to the original mark A the alteration 
proposed was in a very material particular. — 
lie Savin’s Trade Mark (1896), 13 R. P. 0. 21. 

546. Alteration a matter of grace — Granted on 
terms appearing Just — Nature of terms.] — Motion 
asking for leave to alter the registration of certain 
trade marks by striking out of each of such trade 
marks as registered the words “ trade mark,” 
A by striking out of a French trade mark as 
registered the words “ Marque do fabrique,” or 
that the register might be otherwise altered as to 
the ct. should seem just. Appets. had registered 
various labels under Patents, Designs, A Trade 
Marks Act, 1883 (c. 67), the labels containing the 
words “ Trade mark ” in such a manner as to refer 
to a particular iiart of the mark as being the 
essential part, as, for instance, in one label tlie 
words being used in close proximity to a bull’s 
head : — Held : the alteration could only be 
allowed as a matter of grace, A upon such terms as 
the ct. thought right, as the law stood under the 
Act of 1888 . — Re Colman’s Trade Marks, [1891] 
2 CJi. 402 ; 60 L. J. Ch. 650 ; 64 L. T. 607 ; 39 
W. R. 488 ; 7 T. L. R. 425. 

Annotation : — Distd. Re riiillips’ Trade Mks., [1891] 3 Ch. 

139. 

547. Costs of comptroller — Liability of applicants.] 

—Re National Wholesale Tea Supply Assoon.’s 
Registered Trade Marks (1893), 10 R. P. C. 
164. 

Annotation: — Refd. Re New Ormonde Cycle Co. (1896), 75 

L. T. 50. 

B. What Alteration Permitted. 

548. Addition of word — “Limited.''] ■— A 

limited co. being registered owners of a trade 
mark including a signaiui'o which was the name of 
the CO., applied to the ct. for leave to alter the trade 
mark by adding the word “ limited ” under the 
signal urc : : leave should bo granted. — 
Re Guiness A Co.’s Trade Mark (1888), 5 
R. P. C. 316. 

Annotations : —"KelA Re Phillips’ Trade Mks., [1891J 3 Ch. 

139 ; Re Clay & Book. [1892] 3 Ch. 549. 

549. _ _ — . - — A trade mark registered as an 

old mark ought to be registered A kept registered 
Just as it was used, A, in the absence of special 
circumstances rendering alteration necessary, no 
alteration of such mark ought to be allowed. 

The circumstance that the proprietor of an old 
mark, whose name or initials form part of such mark, 
has transferred to another person the business in 
connection with which the mark has been used, is 
not sufficient to induce the ct. to allow an altera- 
tion of the mark by substituting the name or 
initials of the new proprietor for the name or 
initials of the former projirietor. — Be Henry Clay 
A Bock A Co., [18921 3 Ch. 549 ; 62 L. J. Ch. 143 ; 
67 L. T. 614 ; 3 R. 29. 

550. .] — Re Richard Hayward A 

Sons, Ltd.’s Trade Marks (1896), 13 R. P. C. 729, 

551. ,] — The registered proprietors of 

tliree trade marks, on which the words ” Hol- 
brook A Co.” appeared in ordinary type, applied 
to alter these words to “ Holbrooks Ld.” the 
name of the then proprietors of the marks. Leave 
was granted to alter subject to “ Limited ” being 
used in full instead of abbreviated. — lie Hol- 
brooks, Ltd.’s Registered Trade Marks (1901), 
18 R. P. C. 447. 

552. ‘ Royal."]— The Carron co. which 

was incorporated by Royal charter in 1773, A 
had a registered trade mark, adopted in 1901 a 
new device on their seal by adding the words 
“ Incorporated by Royal Charter, 1773,” A they 
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now applied for registration of an alteration in their 
trade mark by the addition of the words quoted 
above. The Registrar refused the application 
holding that as the appearance of the word 
“ Royal ” on a trade mark was absolutely pro- 
hibited by rule 12 of the Trade Mark Rules he 
could not allow an old mark to be so altered : — 
Held : (1) the proposed addition was not part of 
the correct legal designation of the co. & therefore 
was not entitled to registration as such under 
Trade Marks Act, 1906 (c. 16), s. 9 ; (2) the present 
application must be treated as relating to a new 
mark & under rule 12 of the Trade Mark Rules the 
Registrar had rightly refused to allow the registra- 
tion of the v/ord “ Royal.” - Ite (^aiikon Co.’s 
Appi^icaTION (1910), 20 T. L . R. 468 ; 54 Sol. .To. 
470 ; 27 R. P. C. 412. 

663. Deletion of word — “ Trade mark.’*] — He 

Phillips’ Trade Marks, No. 541, ante. 

654, “Patent.”] — Re Adams’ Trade 

Marks, No. 542, ante. 

556. Blank not filled up.] — The owner of 

certain trade marks registered as used before 
Aug. 13, 1875, asked for leave to alt^r them by 
striking out certain names & addresses & either 
leaving the spaces blank or filling in appct.’s 
present firm, name, & business address. The 
(Comptroller objected so far as it was proposed to 
leave blanks. The ct. gave leave to amend by 
striking out as proposed, with the substitution 
proposed by appct. — He Brown’s Trade Marks 
(1894), 71 L. T. 150 ; 8 R. 702. 

556. Substitution of initials.] — He National 

WHOJ.EBALE TF.A SUPl'I.y ASSOCN.’S REOISTEIIED 

Trade Marks (1893), 10 R. P. C. 104. 

Avvntalwn "Reid. fiV Now Ormondo Cycle Co. (1890), 
TT) L. T. 00. 

557. Substitution of new name & address.] - 

He Brown’s Trade Marks, No. 555, ante. 


Sect. 0.— ASSIGNMENT AND DEVOLUTION OF 
TRADE MARKS. 

Sub -SECT. 1. — Assignment. 

A. In Gefieral. 

658. Registration of assignment — Duties of regis- 
trar.] — Upon the apphcation, in pursuance of 
Trade Marks Act, 1905 (c. 15), s. 33, as amended 
by Trade Marks Act, 1919 (c. 79), s. 11 , by a i)erson 
entitled by assignment to a registered trade mark 
to register his title, the registrar in the investiga- 
tion of the title is not entitled to go behind the 
terms of the assignment, will adequately dis- 
charge his duties if he satisfies himself that, upon 
the true construction of the assignment, there 
is an assignment of the trade mark in connection 
with the goodwill within the territorial limits to 
which the Act extends, of the business concerned 
in the goods for which the trade mark is registered. 
~~He Oranhttx, Ltd.’s Application, [1928] 1 Ch. 
829 ; 97 L. J. Ch. 476 ; 72 Sol. .lo. 302 ; sub nom. 
He Cranbux, Ltd.’s Application, He Linoner- 
Werke Akt.’s Application, 44 T. L. R. 409 ; 45 
R. P. C. 281. 


Registration, generally, see Sect. 3, ante. 

See Trade Marks Acts, 1905 (c. 1 6), ss. 22, 23, 27 ; 
1919 (c. 79), ss. 6-9, 11, 12, sched. II. 

559. Trade mark appurtenant to goodwill.] — 
Leather (Ji.otii Co. c. Amehtcan T.eather Cloth 
Co., No. 570, post. 

560. .] — I'lie inventor of a sauce gave it the 

name of the Licensed Victuallers’ Jtolish, & 
designed a trade mark for labels on the bottles 
containing it, & employf‘d his son to sell it. lie 
permitted his son to describe' himself in liis cir- 
culars <fc invoices as the sole proprietor of the 
sauce. The son became bkpt. his trustee sold 
his interest in the sauce & its trade mark to pltf.’s 
who now sought to restrain the inventor from 
infringing the trade mark. It appeared tliat 
pltf.’s did not know deft.’s recipe, but made 
a .sauce which their witnesses deposed to be indis- 
tinguishable from deft.’s : — Held : a trade mark 
could not exist in gross, & as the pltf.’s did not 
know the recipe for the original article, they could 
not have a right to aiTix the trade mark to a sham 
arlicl(‘ for the purposes of imposing on the public. — - 
Cotton v. Ctllard (1874), 44 L. J. Ch. 90. 

561. .] The owners of a trade mark for 

cigars, consisting of the Spanish words ” Ei 
Destino ” on a label with various devices, in Oct. 
1890, commenced an action for infringement 
for passing off otlier goods as pltfs.’ against B., 
who sold cigars under a similar label, bearing the 
words “ El Destinacion.” Pltfs.’ title was as 
follows : (L, a Mexican cigar manufacturer, 

first sold cigars as ” El Destino ” about 1875. 
Ilis manufactoiy was also called “ El Destino.” 
In 1889, (t. sold the brand t(» R., retaining his 
manufacturing business, but he was not to sell 
under that brand. R. sold half the rights acquired 
by him to pltfs., who liad acted as agents for G., 
& had sold his ” El Destino ” cigars in England. 
It was stipulated that any registration shoiild be 
in the joint names of R. & idtfs. Pltfs. who trading 
as G. & Co., in March, 1890, registert'd the label 
in the name of G. <fc Co., specifying as essential 
particulars the words ” El Destino ” the /ac simile 
signature & the combination of devices. Defts. 
denied infringc'inent passing off. They con- 
tended that pltfs.’ registration was bad, ^ they 
coimtt'rclaimed for rectification of the Register by 
expunging i^ltfs.’ trade mark. Defts. adduced 
evidence to show that S. registered ” El Destino ” 
in 1881, (fc sold the mark to his son S. A W., who 
carried on business till 1886 ; that W. then carried 
it on alone some lime longer ; that in Mar. 1890, 
he consented alone to the mark being expunged, 
though by the terms of his dis.solution with S. 
the mark was to be sold. Defts. submitted on tliis 
(a) that the mark “ El Destino ” was publici juris ; 
\b) that the registration by pltfs. was not in the 
proper name ; (c) that S.’s registration was im- 
properly expunged, no notice having been given 
to S. the son ; [d) that pltfs.’ essential particulars 
had not been taken ; (c) that ” El Destino ” was 
not callable of registration as it described the 
character of the goods in that they were Spanish, 
A was geogi’aphical as it was the name of the 
factory. The jury found that pltf.’s trade mark 


PART I. SECT. 6, SUB-SECT. 1.— A. 

669 1. Trade mark appurtenant to 
goodvnll .] — There Is no provision In our 
Trade Mark & Design Act, 1879, 
similar to 46 & 47 Viet. c. 67 (Imp.), 
H. 7 0, which provides that a trade mark 
when registered shall bo assigned & 
transmitted only In connection with 
tho goodwill ot the business concerned 
in tho particular goods for which it has 
been registered. — Smith v. Pair (1887), 
14 O. K. 729.— CAN. 

J. — VOL. XLTTI. 


669 ii. A trade mark cannot 

be transferred or descend in gross, but 
only together with tlio goodwill of tho 
businoss to which it relates. — Hannah 
V. JUGGERNATH & CO. (1014), I. L. H. 
42 Calc. 262.— IND. 

f . Aareenu‘7it to share profUs — 
Whether permanent interest in secret 
2 Jrocc 88 given thereby .^ — A person pos- 
Bossod of a secret invention for a 
medicine, a trade mark for Its sale, A; 
a market established for It, does not — 


by ontoring into an agroomont with 
another, for fin indefinite time termin- 
able at tho pleasure of either, for the 
making of tho article by the other, & 
by having sales on a Joint account, 
dividing profits — give a permanent 
Interest to tho other in either tho 
soorct or tho trade mark. — Weston v. 
Hemmons (1876), 2 V. L. R. (Ea.) 3 21. 
— AUS. 

g. Whether including trade mark 
not spcciflcallg Tnentioned .] — An assign - 
P 
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Sect, 6. — Assignment and devolution of trade marks : 

Sub-sect. 1 , A. cfc i^.1 

was imitated, & that defts. fraudulently passed 
off cigars not being the pltfs.’ as pltfs.’ The judge 
on these findings gave judgment for pltf. on the 
claim & counterclaim, overruling dofts.’ objections. 
The defts. moved for a new trial. They raised the 
points taken before the judge & also contended 
that the assignment of the trade mark to pltf. 
was bad as being an assignment in gross : — Held : 
judgment should be entered for defts. on this 
last ground. — I ^nto v. Badman (1891), 7 T, L. R. 
317 ; 8R. P. C. 181, C. A. 

Anrwiaticnis : — Refd. Ii< Smokeless Powder Co.’s Trade Mk., 

118021 1 Ch. 590 ; Jte Trade Mk. 96,097, Field v. Wafirel 

Hyndleato, 11900] 1 (’h. (551 : Locoutiirler v. liey, [1910] 

A. (’. 2(12 ; Laeteosote r. Alocrman, 11927] 2 Ch. 117. 

662 . .J — Lrahy, Kelly & Leahy v. 

(liiOVER, No. 253, ante. 

663 . .] — He Johnson’h Trade Marks, 

No. 487, ante. 

664 . .J - In 1HU3, 1*. who had commenced 

to manufacture preserves at premises at S. road, 
Bermondsey, adopted for his trade name the 
invented style of Sidney Ord & co. Be registered 
in 1894, under 'JVade Marks Act 1888 (c. 60), 
a trade mark in which his trade name was a 
prominent feature, tlie essential particular of the 
mark being the written signature & the exclusive 
use of added matter, except as consisting in the 
name being disclaiiru'd. In 1908, .1. was, under 
Lunacy Act, 18J)() (c. 5), s. 110, ajipointed, & 
continu(‘d under divers orders, receiver of the 
estate of P. The business including the goodwill 
was offered for sale in 1909, but was not then sold. 
P.’s family having objected to the sale of tlie good- 
will, the business was clos<‘d, the j)lant, trade 
effects, & lease b«dng sold in Apr. 1910. A circular 
was sent out stating that tlie businc'ss was being 
discontinued & the account books were burnt. 
Defts. sold marmalade whieh they stated was 
prepared by the manager of the late firm of Hidney 
Ord & Co. & under labtds in which that name was 
very prominent. The action to vastrain passing 
off by defts. & their mcjtion to rectify the register 
of trade marks by removing P.’s trade mark coming 
on for liearing togethc'r Held : assuming pltf.’s 
right in the lab(‘l & trad(* mark were subsisting, 
defts. would have infringed pltf.’s rights ; pltf. 
having ceased manufacturing marmaladt* for three 
years, no right of property existed in him which 
enabled him to restrain def Is. from passing off 
marmalade under labels or marks containing his 
assumed trade name. The right to use the trade 
mark came to an end when pltf.’s business was 
discontinued, & it was not competent even if 
desii*ed to keep the goodwill alive. The trade mark 
as a derelict trade mark not attached to the goods 
of tlie trader who registered it & without any good- 
will to support it was a danger to the trading com- 
munity which any trader who desired to adopt 
the name was as ‘‘an aggrieved person” under 
sects. 22 & 36 of Trade Marks Act, 1906 (c. 16), 
entitled to have removed from the register. — 
Pink v. Shakwood (J. A.) & Co., Ltd., He Ord 
(.Sidney) & Co.’s Trade Mark (1913), 109 L. T. 
594 ; 30 R. P. C. 725. 


505 , ,] — Smith’s Trade Mark, No. 609, 

ante. 

666 . .] — ^Trade Marks Act, 1905 (c. 16), 

s. 22, amended by the Trade Marks Act, 1919 
(c. 79), embodies in statutory form the principle, 
laid down in Leather Cloth Co. v. American Leather 
Cloth Co., No. 670, & recognised by Tracle 

Marks Registration Act, 1876 (c. 91), s. 2, 
& Patents, Designs, & Trade Marks Act, 1883 
(c. 67), s. 70, namely, that a trade mark can bo 
validly assigned only with the goodwill of the 
business concerned in the goods for which it has 
been registered. 

F., the proprietor of an English registered trade 
mark in the form of a label under which he had 
for many years manufactured a pharmaceutical 
preparation in France & imported it into England, 
assigned the English trade mark to pltfs. by deed 
containing the words ” together with the goodwill 
of the business concerned in the goods ” ; but 
F. continued as befort' to manufacture the pre- 
paration in France under the same label. Pltfs. 
sought to restrain deft., wlio had j)urcha 8 ed the 
pharmaceutical preimration from F. under the 
said label, from importing it into England in 
alleged infringement of pltfs.’ registered trade 
mark. Deft, applied by motion to rectify the 
register by expunging pltfs.’ registration : — Held : 
according to the intention of the parties evidenced 
by the facts, the goodwill of the whole of F.’s 
busin(^s.s was not assigned : but, even if it were, 
pltfs. must be treated as having abandoned the 
part of the business carried on in France. There- 
fore the maik not having b(‘en a.ssigned in con- 
nection with the goodwill of F.’s manufacturing 
& vending business in France, as required by 
Trade Marks Act, ]9().5 (c. 15), s. 22, &> iiaving 
become deceptive owing to pltfs.* own conduct, 
the action failed the mark must be expunged 
from the Register of Trade Marks.- Lacteosote, 
Ltd. V. Alberman, [1927] 2 Ch. 117 ; 90 L. J. Ch. 
305 ; 337 L. T. 319 ; 43 T. L. R. 330 ; 71 Sol. Jo. 
451 ; sub nom. Lacjteosote, Ltd. v. Alberman, 
He LACTKOhOTE, Ltd.’h Trade Mark, 41 R. P. C. 
211 . 

Atmotations — Refd. Impex Kloctrical r. WoiuLaiim, lie 

Jnipcx Eleotrical Trade Mks. (1927), J1 R. V. C. 40); 

iie ('ranbux'iii Appln., [1928] I Ch. 829. 

567. Registration in name of one partner — 
Necessity for assignment to firm- -To secure regis- 
tration in name of firm.] — Certain trade marks 
belonging to a foreign firm trading with England 
had, owing to a mistake on the part of the 
managing members of tlie liirn, been registered in 
the name of the senior mr'niber as sole proprietor. 
The senior member having died, & the whole 
goodwill of the business being tlie property of the 
firm : — Held : the proper course to adopt was for 
the firm to take an assignment of the trade mark 
from tlie legal personal repi-esontative in England 
of deceased. — He Farina’s Trade Marks (1881), 
44 L. T. 99, n. ; 29 W. R. 391. 

Annotations : — CoDSd. He Wellcomo’H Tradcuik., He Bur- 
roughs, Wellcorao’s Tradeink. (1886), 82 Ch. D. 213. 

Apia. He Greenlees’ Trade Mks. (1892), 9 K. P. C. 93. 

568. .] — He Greenlees’ Trade 

Marks, No. 490, ante. 


ment to pltfs. included inter alia all 
that concern or business carried on 
under the stylo & firm name of R. & 
Co., & all merchandise, efCeots & 
premises, & all & whatsoever may 
appertain or belong to the same or 
any part theieof. Including the good- 
will of the business ; — Held : the 
terms of the assignment were suffirlent 
to include a trade mark which bad been 
used by the firm of Jl. & Co. during a 


period of 25 years to distinguish pack- 
ages of dried fish shipped by them to 
the Brazil market, albnough such trade 
mark was not spoolflooUy mentioned in 
the asslgmuout. — Robin v. Hart 
(1891), 23 N. 8. K. (11 R. & G.) 316.- 
CAN. 

h . Sale by cuidodian of enemy property 
— Whether (Janadian trade marks passed 
on srtlr.J— B aiter Ohrmical Oo., In- 


CORPORATKD V, SANATOGBN Oo. OK 

Canada, Ltd. & Barry (1920), 20 
Exch. O. R. 123 ; 65 D. L. R. 80.— CAN. 

k. Sate of American trade mark 

- -Whether Canadiantrade mark covtd be 
sold by American rvModian.] — Lehn & 
Fink Inoorporatkd r. Beiersdork Sc 
Oo., (1922), 67 D. L. R. 362; 21 Exch. 
O. K. 383.— CAN. 

l. Assignment may be made although 
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569. Stomp duty on agreement.] — By an agree- 
ment made in England applts., a limited co., 
bought from a firm of soap manufacturers in 
the United States their freehold works, book 
Sd other debts, together with the goodwill of 
the business & the trade marks used in con- 
nection therewith. The vendors were the owners 
of a tmde mark, registered in England, relating 
to their soap, which trade mark was extensively 
circulated throughout England in newspapers & 
pictorial advertisements at the expense of the 
vendors, who had an office in l/mdon for that pur- 
pose, Sd by this means a large demand for the soap 
had been created in the United Kingdom. The 
vendors did not sell direct to the retail dealers in 
the United Kingdom, but to a syndicate of three 
firms, who gave orders for soap which was 
despatched to them in England & paid for by 
them by remittances sent to the vendors ; the 
syndicate then resold it to retail dealers «fe others 
at such prices as they thought fit ; about two- 
thirds of the total sales of the vendors were made 
to the English syndicate : —Held : the English 
trade mark & goodwill wore “ property ” within 
the meaning of Stamp Act, 1891 (c. 89), s. 50 (1), 
& the agreement was liable in rospect of them to 
ad valorem stamp duty.-— Brook p] & Co. v. Inland 
liEVENUK COMRS., 11896] 2 Q. B. 356 ; 05 L. J. 
Q. B. 057 ; 44 W. B. 070 ; 12 T. E. R. 418 ; 40 
Sol. .To. 617, D. C. 

AnnotaUon Velazquez v. I. U. Comr« , [1914] 2 

JC. B. 404. 

Registration of assignments.]- Sec Trade Marks 
Acts, 1905 (c. 16), ss. 4, 38 ; 1919 (c. 79), s. 11. 

B. How Fjjfected, 

670. On sale of business.] — (1) A co. purchased 
all the property, utensils, goodwill of business, & 
trade marks, etc., of a manufacturer : this pim- 
chase would authorise the co., really carrying on 
business at the same place, to continue the use of 
the manufacturer’s name & marks, so as to be 
protected therein against infringement of the same. 

(2) There may be a property in a trade mark 
which, on the sale of the right to manufacture the 
goods which it designates, may also be sold & 
transferred. Semhle : a paper doscrif)tivc of a 
trade docs not constitute a “ trade mark.” 

I tliink that the right to a trade mark may, in 
general, treating it as a property or as an accessory 
of property, be sold <fc transferred upon a sale & 
transfer of the manufactory of the goods on which 
the mark has been used to be affixed, & may be 
lawfully used by tlie purchaser. Difficulties, how- 
ever, may arise where the trade mark consists 
merely of the name of the manufactures. When 
he dies, those who succeed him (grandchildren or 
married daughters, for instance) though they 
may not bear the same name, yet ordinarily 
continue to use the original name as a trade mark, 
& they would be protected against any infringe- 
ment of the exclusive right to that mark. They 
would be so protected because according to the 
usages of trade, they would be understood as 
meamng no more by the use of their grand- 
father’s or father’s name, than that they were 
carrying on the manufacture formerly carried on 
by him (TiORD Cranwoiith). 


(3) Where an advertisement, or trade mark, 
states that wliich is not true, it cannot be made 
the subject of protection by the Ct. of Cli. 

(4) Persons of the name of Crockett manu- 
factured leather cloth, & put on it a stamp, 
describing it as manufactured by them at ” Now 
Jersey, U.S., & West Ham, Essex,” & as being 
patented & being tanned. Applts. bought their 
manufactured articles, their materials for manu- 
facture, goodwill, & premises at West Ham, & 
their trade marks. Senible : on such a purchase 
the continued use by the purchaser of Crockett’s 
original bill was not a fraud on their part, & if the 
use of it had been infringed, it might have* been 
protect<*d. 

But where in a stamp used by defts., the form 
of the printed words, the words themselves, & 
the pictured symbol introduced among them, so 
much differed from that of pltfs.’ that anv person 
with reasonable care & observation must see the 
difference, & could not be misled into taking the 
one for the other : — Held : there had been no 
infringement. — Leather Cloth Co. r. American 
Leather Cloth Co. (1806), 11 H. L. Cas. 623; 
0 New Rep. 209 ; 35 L. J. Ch. 63 ; 12 L. T. 742 ; 
20 J. P. 076 ; 11 Jur. N. H. 613 ; 13 W. R. 873 ; 

11 E. R. 1435, II. L. ; affg. (1863), 4 Do U. J. & 
8m. 187, L. 0. 

Annotutwvs : — A^tto (1) Apld. Ifedrlawav r. Banham, [18961 
A. C. 199. Refd. Bury r. Bedford (1864), 4 Do (4. .T. & «iri. 
952 ; Morsran r. M'Ad.im (1866), 96 L. J. Cli. 228 ; Pinto 
V Badman (1891), 8 K. P. C. 181 ; Lacteosoto v. Alber- 
inan, [1927 J 2 (9i. 117. At, to (2) Refd. M'Androw v. 
Bassed (1864), 10 L. T. 4 42 ; Cbenvm v. Walker (1877), 
5 Ch. J). 850 , Bow v. Halt (1905), 59 W. H. 972. As 
to (9) Consd. Rirjfcrt v Findlater (1878), 7 Ch. I). 801. 
Refd. lord r. 1 osier (1872), 7 Cli. App. 611 As to 
(i) OODSd. HeiKO V. Prove/ondo (1866), I Oh. App. 192. 
Folld. Johnston r. Orr Kwirijf (1882), 7 App. Cas. 219. 
Refd. Bluckwel) r. Crahh (J 867), 90 L. J Ch. 504 ; Marnlmll 
r. Hobs (1860), L. R. 8 Eq. 651 ; Cheavhi v. Walker (1877), 
.5 Ch. I). 850 ; Somorvillo v. Sohomhri (1887), 12 App. CaH. 
459 ; lie Ilopkinson’s Trado Mks., [1892] 2 Ch. 116; 
Lewis’s r. Goocihody (1892), 67 L. T. 194 ; lie Paino’s 
Trode Mks., Paine r. Daniel’s Breweries (1893), 68 L. T. 
801 ; Bile Bean Manufacturinflr Co. v. Davidson (1900), 
2J U. P. C. 725 ; Havana Citfar & Tobacco Factories v. 
Oddenino, [1924) 1 Ch. 179. Grncrall}/, Refd. Wotherspoon 
r. Clinic (1870), 22 L. T. 260 ; Cope v, Evans (1874), L. R. 
18 Eq. 138 , Mentd. Glcnny v. bmith (1805), 2 Drew. & 
Sin 476 ; liCather Cloth Co. v. Lorsont (1869), L. K. 9 Eq. 
945. 

571 . By Implication.] — Where a business 

is sold the entire goodwill & right to use trade 
marks pass to the purchaser without any express 
mention of them being made in the deed of assign- 
ment ; & the ct. will restrain any attempt on the 
part of the vendor to retain either for liis own 
benefit or use. — Shipwright v. Clements (1871), 
19 W. R. 599. 

572. .] — It is said that the 

ment of the goodwill of the business passes all the 
trade marks used in connection with tlie business. 
In my op nion it may or may not. If there was 
anytliing whatever to show that a trade mark 
did not pass, it may possibly be that it would 
not ; but it does not at all follow that it does ; Ac 
if the deed shows that, on tlie face of it, looking 
at the whole deed, it is not intended to pass, it 
will not pass by the use of the word ‘‘ goodwill,” 
though that word might have been sufficient to 
include it if there was nothing to the contrary 
(North, Roger’s Trade Mark (1896), 

12 R. P. C. 119 ; 13 R. 90. 

— The right of property lu a registered 
spociflo trade mark is not saleable 
by Itself under a writ of execution. — 
G£oa V . Bassett (1902), 8 O. L. R. 
263 ; 22 C. L. T. 114.— CAN. 

p. User.]— The mere fact that „ 
Bank imported & sold gold bars with a 
particular mark impressed upon them, 
p 2 


(uisignor has no place of business - — 
Jneou/rUry wj^e trade mark assigned.] 
Batt^ Crkek Toasted Corn 
r LAKE Co., Ltd. v. Kellogg Toasted 
(Ont.), ri02.9] 4 
D. L. R. 643 ; 56 O. L. R. 127.— CAN. 

m. Grant to plaintiff equivalent 
to assignment .] — Channel, jiTD. r. 


O 'Cedar Corpn., 11927J 8 D. L. R. 
576 ; 60 O. L. R. 525.— CAN. 

n. OoodxuiU not passing — Intention 
of parties to contrary,}— RmJL v. Cul- 
ling (1904), 24 N. Z. L. R.501.— N.Z. 
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o. Whether under writ of exe(ndi(m.] 
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Sect, 6. — Assignment and devolution of trademarks : 

Sub-sect. I, B. <Sc C.\ 

678. By assignee In bankruptcy.] — In 

substance there is no distinction between the sale 
of a business & goodwill by a trader himself, & 
a sale by liis assignees in bkpcy. Therefore on sale 
of business by a trader’s assignees in bkpey. the 
trader has no right, upon setting up a fresh busi- 
ness after his discharge, to use the trade marks of 
his old business, or in any other way to represent 
himself as carrying on the identical business which 
was sold, although he has a right to set up again in 
business of the same kind next door to his old 
place of business. In such a case, it is no objection 
to the purchaser coming for the assistance of the 
ct., that he has continued to use the name of the 
old business which he found there. — Hudson v, 
Osborne (1869), 39 L. J. Ch. 79 ; 21 L. T. 386. 
Annotatwne : — Apld. Hammond r. Malcolm, Hninkor & 

Collyns (1892), 8 T. L. K. 324. Mentd. Walker v. Mottram 

(1881), 19 Ch. D. 355. 

574. By custodian of alien property abroad 

— Trade mark registered In this country — No inde- 
pendent agency in this country.] — A firm, M. & co., 
consisting of Germans, earned on, before the war, 
the business of manufacturers & merchants of 
champagne, at It. in France, & were tlie pro- 
prietors of four trade marks registered in England 
for champagne. The business in France was law- 
fully sequestrated & sold to a French co. by the 
liquidator in France, <te purchasers applied as 
successors of M. A co. to be registered as pro- 
prietors of the trade marks. The members of the 
old firm of M. & co. ai)plied that the address in 
the register should be alU'red to an address of 
theirs in Switzerland, & alleged that the English 
goodwill & trade marks liad not passed to the 
French co. ; & they alleged that there was a 
secret in the manufacture by them of champagne. 
The question also arose whether a decision of the 
Franco-German mixed tribimal under the l*eaco 
Treaty determined the rights as between the 
purchasers & M. co. as regards the English trade 
marks, &, if so, whether that decision was binding 
in the present application HeW : the marks 
were manufactui'cr’s marks, & meant champagne 
wine manufactured & supplied by M. A co. at 
H. ; that the business had always been caiTied on 
at II. & there was no independent agency or sale 
branch in this country, & the goodwill, clientele & 
custom, so far as they related to the export trade, 
were indissolubly connected with tlie French 
business ; the French co. were unquestionably 
now the proprietors of the French busne.ss ; under 
these circumstances it followed that the marks 
must pass to the purchasers of the French business ; 
there was no secret process in possession only of the 
M. family, & the trade marks would not be 
deceptive if used by p\irchasers ; &, apart from the 
decision of the mixed tribunal, the French co. had 
proved their right to bo registered as subsequent 
proprietors of the trade marks ; the tribunal 
could properly decide that, according to the law 
of France, the foreign trade marks passed to the 
French co., but it could not decide whether the 
registration of that co. as proprietors in England 
was premissible or whether it would be deceptive 
according to the law of England ; in any case 


Names and Designs. 

their decision, if not conclusive, ought to be 
approached with every possible respect & it was 
favourable to the claims of the French co. 

The application of the Fi’ench co. was allowed 
on the condition imposed by the mixed tribunal, 
that words stating the French co. to be the 
successors of M. & co. in a prescribed form should 
appear on all labels used on wines manufactured 
by the French co. after the sale of the business 
to them. The application of M. & co. to remain 
proprietors with their altered address in Switzer- 
land was refused. — Re Mumm (G. H.) & Co.’s 
Applications (1922), 39 R. P. C. 379. 

675. Effect limited to property within 

jurisdiction of custodian.] — In an action, brought 
at Shangliai, for infringement of trade marks & 
passing off, pltf. was German by birth, but in 1880 
had become naturalised as a Belgian subject. 
For many years he had carried on a business at 
Manila as a manufacturer of cigars that were sold 
under certain registered names & trade marks & 
in boxes with a facsimile of pltf.’s signature, & 
words of guarantee. Later, j)ltf. had established 
a factory at Hongkong. In 1918, the American 
custodian of alien x^roperty had sold the Manila 
business, with the goodwill & marks. The 
assignees of the business sold to defts. cigars in 
boxes similar to those in which pltf. had sold them, 
but with the addition of the assignees’ name & 
the word “ Successors,” & defts. had sold the 
cigars at Shanghai. At the trial, pltf. contended 
that tlie assignment by the American custodian 
did not affect rights outside the Philippine Islands, 
that its recognition by a British ct. would be to 
give effect to penal legislation of tfie United States ; 
& that the sale of cigars under the names marks 
in question would lead the public in Gliina to think 
that they were purchasing pltf.’s goods. It was 
held that on all of the three contentions of iiltf. 
the action fail(*d, A judgment was given for defts., 
with costs. Pltf. appealed to tlie Privy Council ; 
& at the hearing of the appeal defts. gave an under- 
taking not to use a particular label, or any other 
label upon which the name of pltf. should apiiear 
as the guarantor of the cigars or otherise : — 
Held : the assignment of pltf.’s business could not 
transfer the title to trade marks or trade names in 
China, but could enable the assignees, as between 
themselves & pltf., to say tliat they were not 
passing off goods to which tliey had no title, so 
long as they abstained from representing the goods 
as those of pltf. ; defts. having given the und(T- 
taking as to the labels, the appeal must be dis- 
missed. — Ingenohlv. Wing On ifeCo. (Shanghai), 
Ltd. (1927), 44 R. P. C. 343, P. C. 

bl^. Employee learning trade secret— Practising 
secret after employer’s death — Selling article under 
old name.] — (1) When a man has learnt a trade 
secret from his employer, & practised it after the 
employer’s death, selling the article under the old 
name, he will not acquire such a right to the 
exclusive use of the name as a trade mark as will 
be protected in a ct. of equity. 

(2) Semble : where a trader acquiesces in a 
particular infringement of Ids trade mark for a 
considerable period during his life, his repre- 
sentatives will be unable to restrain it after his 
death. — Hovenden v. Lloyd (1870), 18 W. R. 1132, 


a mark which was not originally theirs, 
but belonged to a Bank that had 
ceased to exist, & where there was no 
pi*oof of any transfer or assignment of 
the mark, or that the now Bank suc- 
ceeded the other in the sense either 
that it was a continuation of that 
Bank under another name, or that it 


succeeded to the business or acquired 
the goodwill of that Bank IfeW .- 
not to be sufficient to establish that 
the mark was the trade mark of the now 
Bank. — Anookool Ch under Nundy v. 
R. (1900), I. L. R. 27 CTalc. 77C.— IND. 

q. Court ruay look at surrounding 
rirrumstances .] — In order that a trade 


mark may be validly assigned it is not 
enough that an assignment in terms 
conforms to the very languaOT of the 
statute. The ct. will go behind the 
formal words of the assignment & see 
what is really effected. — D e Meric, 
Ltd. V. Lybol, Ltd., [1926] N. Z. L it. 
221.- N.Z. 
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577. Foreign association vesting In liquidator 
abroad — Right to trade marks registered In this 
country.] — liECOUTURiER v. Rey, No. 488, ante. 

C. Validity of Assignment. 

Appur tenancy of trade mark to goodwill.] — 

See Nos. 609, 570, ante. 

578. Mark granted by Cutlers* Company.] — 

(1) Upon the formation of a partnership with a 
person entitled to a trade mark, such mark will, 
in the absence of express provisions in relation to 
it, become an asset of the partnership, for the whole 
trade is carried into the partncTsliip, & the trade 
mark is but one element in it. Such a trade 
mark is, therefore, capable of being assigned by 
the partnership & the cl. will after an assignment 
to a purchaser restrain the firm, or any partner in 
it, from himself using the mark from assigning 
it to any other person. Trade marks granted by 
the Cutlers’ Company of Sheflield to persons not 
free of the Company, are, imder the various Acts 
of Parliament regulating the Company, to be 
regarded as property capable of assignment by the 
grantee, 6c the principles enunciated above apply 
therefore to them also. 

(2) If a personal trade mark be in any respect 
less assignable than one referring to locality only 
or a mere device, the distinction must be limited 
to cases where the mark is so clearly personal as 
to import that the goods bearing it are manu- 
factured by a particiilar person. — Bury v. Bed- 
ford (18(54), 4 Do G. J. & Sm. 352 ; 4 New Rep. 
180 ; 33 L. J. Ch. 405 ; 10 L. T. 470 ; 10 Jur. N. S. 
503 ; 12 W. R. 720 ; 40 E. R. 954, Ju JJ. 
AnnoUiiion : — Reid. Leather Cloth Co. v. Ainorican Leather 

Cloth Co. (18G3), 1 Hem. &c M. 271. 

579. Personal trade mark & mark referring to 
locality distinguished.! — B ury v. Bedford, No. 
578, ante. 

580. Mark registered by sole selling agents — For 
benefit of foreign manufacturers — Assignment to 
manufacturers.] — M. & R., carrying on business as 
co-partners in Now York, instructed their agents 
in this country, B. & W., to register two trade 
marks for goods of theirs, of which B. & W. had 
the exclusive sale. Such trade maiks were 
registered by B. 6c W. as to one in the name of 
their firm, & as to the other in the name of W. only. 
B. & W., having no beneficial ownership in the 
trade marks, in Aug. 1884, assigned them to M. 
^ R. In Dec. 1884, one of the partners in the 
firm of M. 6c R. retired, & by a deed assigned 
all his interest in the business of the firm & in 
the trade marks to the continuing partners. In 
Dec. 1885, another partner retired, & three now 
partners joined the firm, but no assignment was 
executed by the retiring partner. On a motion by 
the present partners in the firm of M. & R., & the 
last retiring partner, under Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 78, that proper 
notices of the assignments of Aug. 1881, & Dec. 
1884, might be entered on the Keister, & the 
persons entitled under the last-mentioned assign- 
ment might be entered as the present proprietors 
of the trade marks : — Held : the application might 
be granted, as the trade marks had been trans- 
mitted in connection with the goodwill of the 


business of M. &? R. within tlie meaning of Patents, 
Designs, & Trade Marks Act, 1883 (c. 57), s. 70. — 
Re Wellcome’s Trade Mark, Re Burroughs, 
Wellcome & Co.’s Trade Mark (1886), 32 Ch. D. 
213 ; 65 L. J.iCh.»542;; 54.L. T. 493 ; 34 W. R. 463. 
Annotation : — Refd. Rc MagrnoUa Motal Co.’s Tracloinkn., 

[18971 2 Ch. 371. 

581. Goodwill assigned after trade mark — To 
same person.] — C., who carried on business as the 
London Pickle Co., was the registered owner of a 
mark, containing various devices, including a 
blank shield & the words the London Pickle Co. C. 
used the mark with the addition of an arm holding 
a dart on the shield & the words trade mark across 
the bottom of the shield. In Apr. 1891, C. 
became bkpt., & the trustee in his bkpey. sold the 
mark to H. in July. H. sent a cheque to the trustee 
in purchase of the registered brand “ The London 
Pickle Co.” & all rights thereto. The trustee gave 
a receipt for the money, 6c in it he said he thereby 
transferred to H. the registered mark. H. then 
proceeded to use the mark as C. had done. In 
Dec. 1891, H. obtained from the trustee a formal 
deed of assignment of the mark, & of the goodwill 
of the part of C.’s business relating to the class of 
goods for which the mark was registered. In 
Jan. 1892, 11. commenced an action against M. 
6c Co., & C., who had become manager of part of 
M.’s business, for infringement of the mark & for 
passing off their goods as H.’s. Defts. used a very 
similar label in similar colours, bearing the wortls 
London Pickles, 6c in a shield the letters L.l*. 6c 
also the words trade mark. Defts. contended that 
(a) the original assignment to n. was void as being 
an assignment in gi‘oss ; (b) that both then, & at 
the date of the formal assignment, there was no 
goodwill existing to assign, & that therefore the 
assignment to pltf. was bad ; Ic) that pltf. did not 
use his mark as registered ; (d) that the words 
trade mark in it were misleading ; (e) that there 
was no infringement or passing off : — Held : 
(1) assuming the first assignment was not in proper 
form, it was cured by the formal assi^ment, 6c 
the trustee showed his intention of passing «fc had 
power to pass the goodwill, though it might bo it 
was of little value, 6c the assignment was therefore 
valid ; (2) mere additions to a trade mark did not 
disentitle a person who used the whole of it to 
an injunction. — Hammond 6c Co. v. Malcolm, 
Brunker & Co. 6c COLLYN8 (1892), 8 T. L. R. 324; 
9R.P. 0. 301. 

Annotations : — As to (2) Reid. He Clay & Bock (1892), (57 

L. T. 614. Generally, Refd. Re Paiuo’s Trade Mks., 

Paiue V. Daniel's Breweries (1893), 68 L. T. 801. 

582. Assignment to designer — Designer being 
purchaser of goods.] — L eahy, Kelly 6c Leahy 
V. Glover, No. 253, ante. 

583. Assignment of reversionary Interest In good- 
will.] — (1) In order that the name of an article 
may be the trade mark of the manufactm^er it 
must indicate not the article only, but also that the 
article is manufactured by the person claiming 
the name as a trade mark as distingu^hed from 
other persons. The name ” Magnolia ” being 
apphed to a certain metal, by whomever manu- 
factured, cannot bo registered as a trade mark or 
as the essential part of one. 
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r. General rule.] — For the assigu- 
ment of a trade mark to ho operative 
In law, it 1b not sufficient that an 
asBignmeut of goodwill should accom- 
pany or follow the transfer of the trade 
mark, so as Uteiully to comply with 
the rule that a trade mark cannot be 
transferred In gross, but the trade 
mark must continue to be a repro- 
soulatiou of the truth oa warraullug 


the origin of tho goods to which It is 
attached, within the limita of deviation 
sanctioned by the usago of trade & 
commerce. — Buitish Aaikhican To- 
bacco Co., Ltd. V. Mahboob Buksh 
(1910), I. L. R. 38 Calc. 110.— IND. 

t. Necessity for registration.] — Al- 
though Trade Mark Sc Design Act, 
1879, 8. 4, requires registration of the 
trade mark before the proprietor can 
bring an action. Sc sect. 14 provides 


for registration of an assignment, the 
latter sect, does not enact that regis- 
tration shall bo necessary to fidvo tho 
t'ffoct to such assignment. — Carey v. 
Gosa (1886), 11 O. R. 619.— CAN. 

a. Assignment by alien properly 
custodian in Rhillipine Islands — Extra- 
territorial effect of .] — Inoenohl v. 
OLSBisr Sc Co. Incorporated Sc Hono 
Kong Trade Marks Registrar (1922), 
17 Hong Kong L. R. 4.— HONQ KONG. 
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Sect, 6. — Assignment and devolution of trade marks : 

Sub^aecUl,C,d: D,; sub-sects, 2 <& 3. Sect. 

7 ; Sub-sects, 1 2, ^.J 

(2) The words “ Magnolia Anti-Fi’iciion Metal,” 
as applied to bearings in machinery, have reference 
to the character & quality of the goods within 
Trade Marks Act, 1888 (c. 60), s. 10 (1) (e), 
“ Magnolia ” being the name applied to a well- 
known metal ; but the word “ Magnolia ” alone, 
as applied to a metal, has not, although it had, 
prior to the registration of the woi*d as a trade 
mark, become known as the name of the metal. 

(3) A word does not become a “ geographical 

name ” within Trade Marks Act, 1888 (c. 60), 
s. 10 (1) (e), simply because some place on the 
earth has been called by it, its primary signtflca- 
tion not being geographical, & it not being the 
name of the place where the article named after 
it is manufactured. | 

(4) An American co. manufactured a metal, the I 
main use of which was in bearings for machinery. ' 
They had not sold any bearings in this country, 
but had by means of an Englisli j)artncrship 
trading under their authority procured bearings 
to bo made, & had a commercial interest in their 
being made, & they had a reversionary right in 
the goodwill of the business so carried on : — Held : 
the American co. had a business concerned with 
the metal bearings, in connection with the goodwill 
of which a trade mark registered for bearings 
made of the metal in question could be assigned 
under Patents, Designs <& Trade Marks Act, 1883 
(c. 67), s. 70. — lie Magnolia Metal Co.’s Trade 
Marks, ri«07] 2 Ch. 371; 70 D. T. 672; 13 
T. L. R. 154 ; 41 Hoi. Jo. 573 ; 14 H. P. 0. 621, 
(’.A. ; sub uom. Tie Magnolia Metal Co.’s Trade 
Marks, Ex p. Atlas Co., 66 L. J. Ch. 698. 
AnmUxtiom : ~ As to (1) Folld. (Jostotncr’s Trade Mk., 

[1908] 1 Ch. SIH. As to (3) Refd. lie Cleiaent’s Trade Mk. 
(1899), 81 L. T. 400. Gcnerallv, Refd. Kodak v, London 
Stereosoopio & Photoi?raphio Co., Kodak r. Iloiigrhtou, 
He Kodak Trade Mks. (1903), 19 T. L. It. 297. 

584. Assignment of goodwill to part of business.] 
— Lacteosote, Ltd v, Albbrman, No. 560, ante. 

D. Rights of Assignee. 

585. Exclusive user — Mark registered for all 
goods In a class — Assignment of goodwill in only 
part of goods.] — Edwards v, Dennis, Re Edwards’ 
Trade Mark, No. 331, ante. 

586. To sue for infringement— Whether regis- 
tration of assignment necessary.] — Where a trade 
mark has been registered, an assignee of the 
registered proprietor can bring an action to prevent 
the use of the trade mark, without having regis- 
torod the assigmnent. — IiiLEE v. Henshaw (1886), 
31 Ch. D. 323 ; 55 L. J. Ch. 273 ; 53 L. T. 949 ; 
34 W. 11. 269. 

587. To deny allegation of passing off — If goods 
not represented to be those of plaintiff — Assignment 
by operation of law.] — IngeKohl v. Wing On & 
Co. (Shanghai), Ltd., No. 676, ante. 


Sub-sect. 2. — Devolution. 

588. Devolution on personal representatives of 
deceased owner.] — l*artnership stock includes the 
goodwill of the business & the right to use the 


trade mark ; & on the purohatie, by a surviving 
partner from the exors. of a deceased partner, of 
the partnership stock at a valuation, the value of 
the goodwill & the trade mark must be taken into 
account.— H all v. Babbows (1863), 4 De G. J, & 
Sm. 150 ; 3 New Rep. 269 ; 83 L. J. Ch. 204 ; 
9 L. T. 661 ; 28 J. P. 148 10 Jur. N. 8. 66 ; 12 

W. B. 322 ; 46 B. B. 873, L. C. 

Antiokitions : — Refd. Leather Cloth Co. v. American Leather 
Cloth Co. (1863), 1 Hem. & M. 271 ; Bury v. Bedford 
(1864), 4 De G. J. & Sm. 352; MoAndrew v. Bassett 
(1864), 4 New Rep. 12 ; Maxwell v. Hogg, Hogg v. Max- 
well (1867), 2 Ch. App. 307 ; Levy v. Walker a879), 10 
Ch. D. 436 ; Singer Manufacturing Co. v. Loog (1882), 
8 App. Cas. 15 ; Goodfellow v. Prince (1887), 35 Oh. D. 9 
Mentd. lAinaworth v. Walmsley (186^, L. R. 1 Eq. 618 ; 
Reynolds v. Bullock (1878). 47 L. J. Ch. 773 ; Steuart ' v. 
Gladstone (1879), 10 Ch. D. 626; Borthwlck v. Evening 
Post (1888), 37 Oh. D. 449 ; Trego v. Hunt, [1896] A. C. 
7 ; Page v. Ratltffe (1897), 76 L, T. 63 ; Jennings v. 
Jennings (1898), 77 L. T. 786. 

589. .] — Leather Cloth Co. v. American 

Leather Cloth Co., No. 670, ante. 

590. .] — Re Farina's Trade Marks, No. 

567, ante. 

591. .] — ^An action to restrain the infringe- 
ment of a registered trade mark with the usual 
claim for an account of profits & damages is not 
within the rule actio personalis moritur oum 
persona^ but, being brought in respect of injury 
to the property of the owner of the mark, may bo 
continued by liis exors. after his death. — Oakey & 
Sons v. Dalton (1887), 36 Ch. D. 700 ; 56 L. J. 
Ch. 823 ; 67 L. T. 18 ; 35 W. R. 709 ; 8 T. L. R. 
701. 


Bub-sect. 3. — Apportionment on Dissolution 
OP Partnership. 

See Trade Marks Acts, 1006 (c. 16), s. 23 ; 1919 
(c. 79), 8. 12, Sched. II. 


Sect. 7. -INFRINGEMENT OF TRADE MARKS. 

Bub-sect. 1. — In General. 

592. What amounts to Infringement.]— A man 
may take the trade mark of another ignorantly, 
not knowing it was the trade mark of the other ; 
or he may take it in the belief, mistaken but 
sincerely entertained, that in the manner in which 
he is taking it he is witliin the law, & doing nothing 
which the law forbids ; or he may take it knowing 
it is the trade mark of his neighbour, & intending 
& desiring to injure his neighbour by so doing. 
But in all these cases it is the same act that is 
done &> in all these cases the injury to pltf. is just 
the same. The action of the ct. must depend upon 
the right of the pltf., & the injui’v done to that right. 
\^at the motive of deft, may be, the ct. has very 
imperfect means of knowing. If he was ignorant 
of pltf.’s rights in the first instance, ho is, as soon 
as he becomes acquainted with them & perseveres 
in infringing upon them, as culpable as if he had 
originally known them (Lord Cairns, C.). — 

Singer ” Machine Manufacturers v. Wilson 
(1877), 3 App. Cas. 376 ; 47 L. J. Ch. 481 ; 20 
W. R. 604, H. L. 

Armotationa : — Consd. Mitchell v. Henry (1880), 15 Ch. D. 

181 ; Singer Manufacturing Co. v. Loog (1882), 8 Ann. 

Cas. 15 ; Bodega Co. r. Owens (1889), 6 R. P. C. 236 ; 

Bodega Co. v. Owens (1889), 7 K. P. C. 31 ; Powell v. 


PART I. SECT. 6, SUB-SECT. 1. — D. 

h. Exclusive user.] — The essentia I 
elements of a legal trade mark arc; 
(1) the unlvoreailty of right to Its use, 
i.c. the right to use it the world over 
as a I'opresontation of, or Hubstltute 
for, the owner’s signature ; (2) ex- 

oluslvouoss of the right to use it. — 


Bush Manufaotubing Co. v. Hanson 
ife MoLauohun (1888), 2 Exch. C. K. 
557.— CAN. 

PART I. SECT. 7, SUB-SECT. 1. 

o. Sale of goods staied to have gone 
through paierU process ,} — ^Maokkdim v. 
MoStave(1896), Q.R. 8S.C. 411.— CAN. 


d. Hight of person to appropriate to 
own use — Name suggested hy trade .] — 
A person may to some extent appro- 
priate to his own use a name suggwed 
hy his tra4e, without infringing the 
law relating to trade marks or trade 
descriptions. — R. v. Bakaullah Mal- 
1.1K (1904), I. L. R. 31 Calc. 411.— -IND. 
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Birmingham Browenr Co., .[1896] 9 Oh. 64 ; Bow t?. Hart, 
[1905] 1 K. B. 692. Apld. Hayana Cigar & Tobacco 
FaotoriOB v, Oddenlno, 1X924] 1 Oh. 179. R«!a. Cheayin 
V. Walker (1877), 5 Oh. D. 860 ; Oondy v. MltcheU (1877), 
37 L. T. 766 ; Llnolemn Manufacturing Co. v, Nairn 
(1878), 7 Ch. D. 834 ; Metzlor e. Wood (1878), 47 L. J. Ch. 
625 ; Slegert t?. Flndlater (1878), 7 Ch. D. 801 : Orr 
Ewing V, Johnston (1880), 13 Ch. D. 434 ; Be Palmer’s 
Trade Mk. (1883), 24 Ch. D. 504 • Blair v. Stock (1884), 
52 L. T. 123 ; Be Ohorlton & Dngdale*s Trade Mk. (1885), 
.53 1.1. T. 337 ; Slozenger v. Feltham (1886), 6 H. P. C. 531 ; 
Borthwlck v. Evening Post (1888), 37 Oh. D. 449 ; Jay e. 
Ladler 11888), 60 L. T. 27 ; Tnrton v. Turton (1889), 
42 Ch. D. 128 ; Tallerman v. Dowsing lladiant Heat Co. 
[1900] 1 Ch. 1 ; Be Vorlty’s Trade Mk., Be Hall & Wood- 
house’s Trade Mk. (1901), 18 T. L. R. 214 ; Bourne v. 
Swan & Edgar (1902), 51 W. K. 213 ; Universal Winding 
Co. V. Hattersley (1915), 32 11. P. C. 479 ; PuUman v. 
l^lhnan (1919), 36 It. P. C. 240 : GoodaU v. Waddington 
(1924), 41 R. P. C. 658. Mentd. Be Oook’s Trado Mk. 
(1914), 110 L. T. 474. 


593. Infringement must be of mark as a whole.] 

--The owners of a trade mai'k consisting of the 
words “ Rugby Portland Cement,” with other 
particulars, commenced an action to restrain defts. 
from infringing the trade mark & fixim executing 
orders for Rugby Portland Cement otherwise than 
by supplying pltfs.’ cement &from using the word 
“ J^ugby ” in connection with cement other than 
pltf.’s, & from passing off cement not of pltf.’s 
manufacture as & for pltf.’s, alleging that pltf.’s 
cement was known as “ Rugby Portland Cement,” 
& that ” Rugby ” where applied to Portland 
Cement, denoted plif.’s cement, & no other. The 
only evidence as to infringement of the trade mark 
was that defts. supplied their cement to persons 
ordering Rugby & Rugby Portland Cement : — 
Held : (1) there was no evidence of any infringe- 
ment of the trade mark as a whole, & that part of 
pltf.’s case failed on that ground ; (2) the evidence 
showed that the terms “ Rugby ” & ” Rugby 
I*ortland Cement ” did not denote pltf.’s cement « 
no other, but were terms known in the trade as 


applied to cement from this district ; (3) there was 
no evidence of deception on the part of defts. — 
Rugby Portland Cement Co., Ltd. v. Rugby & 
Kewbold Portland Cement Co., Ltd. (1801), 
0 R. P. 0. 46, O. A. 

594. Publicity to Judgment in Infringement 
action— Desirability of.] — Hmitii (J. T.) & Jones 
( J. E.) Ltd. v. Service, Reeve & Co, No. 728, post. 


Sub-sect. 2. — Tests of Infringement. 

A. In General. 

695. Resemblances & differences — Whether 
arising naturally from necessity of case.] — In an 

alleged infringement of a right to trade marks, 
the ct. must ascertain whether the resemblances & 
the differences are such as naturally arise from the 
necessity of the case, or whether, on the other 
hand, the differences ai*o simply colourable, & 
the resemblances such as are obviously intended 
to deceive the purchaser. Pltfs., in the manu- 
factiu^e & sale of “ Taylor’s Persian Thread,” had 
acquired a riglit to certain distinctive marks by 
invention & user for a long period ; — Held : they 
were entitled to an injunction to restrain the 
adoption of such marks by a third party. 

Semblet in granting injunctions, the ct. looks 
rather to the points of resemblance, & the intention 


of the parties in adopting them. — Taylor v. 
Taylor (1864), 2 Eq. Rep. 290 ; 23 L. J. Ch. 265 : 
22 L. T. O. S. 271. ^ ^ ’ 

696. Imitation.] — Beard v. Turner, No. 600, 

post. 

597, .]— Wylam V, Clarke, [1876] W. N. 

68. 

698. Essential characteristics must be 

copied.] — WooLLAM V. Ratcliff, No. 615, post. 

599. Plaintiff’s advertisements de- 

scribing trade mark material.] — Hennesby 
(Jambs) & Co. v. Keating (1908), 24 T. L. R. 684 ; 
52 Sol. Jo. 465 ; 25 R. P. C. 361, H. L. 

500. Use of different mark — Necessity for 

other indicia to show imitation.] — (1) A trader 
may establish a trade mark by the use of a crest, & 
anything which amounted to an imitation of the 
crest as a trade mark would be restrained by the 
ct. But the use of a different crest by another 
trader, if ton accompanied by other indicia to 
make it a colom’able imitation of the trade mark 
of pltf . will not bo restrained. 

(2) Pltf. laid by for two years before filing his 
bill for an injunction, having seen labels of doffc. 
exhibited publicly, which lie now complained of 
as being colourable imitations of his labels : — Held : 
such laches disentitled pltf. to relief. — Beard v. 
Turner (1866), 13 L. T. 746. 

601. Of title & cover of book.] — llu rui- 

ings V. Sheari), [1881] W. N. 20 

Use of same mark.] — 6'ec Sub-scct. 2, C., 

2 ^ost. 

Use of similar mark.] — See Sub-sect. 2, D., 

post. 

602. Manufacturer supplying goods to plaintiff — 
Mark on goods registered by plaintiff — Supply of 
same goods to defendants — No contract for exclu- 
sive supply to plaintiff.] — Pltf., a cigar merchant in 
London, registered a la uel at Stationers’ ITall, which 
he requested (I., the manufacturer at Havannah 
vho supplied him with cigars of a i>articular 
description, to aillx to each box consigned to him. 
G. accordingly affixed the label, with his own name 
as manufacturer, to all boxes so consigned. Pltf. 
subsequently discovered that G. was supplying 
cigars of the same description, with the same 
label, to defts., who were G.’s agents, <te brought 
his action to restrain the alleged infringement of 
his trade mark. On a motion for an injunction 
against defts. : — Held : there being no evidence 
of any contract that G. should supply pltf. exclu- 
sively 5vith that description of cigars, the ct. could 
not, on an inteilocutory application, restrain 
defts. from using the label. -ITiiiscii i\ .Ionas 
( 1876), 3 Ch. D. 584 ; 45 L. .L Ch. 364 ; 35 J.. T. 
228. 

603. Colour of marks.] — In deciding the (pies- 
tion of piracy of a trade mark, the colour of the 
marks cannot be taken into account, A the only 
test is a comparison of the uncolourcd diagrams. — 
Nuthall V. ViNiNO (1880), 28 W. R. 330, C. A. 

604. Importation of foreign goods bearing in- 
fringing mark.] — Joseph Rodgers .Sons, Ltd. 
V. RoiraEN (1889), 6 T. L. R. 678. 

505. .] — In an action for infringement of 

trade marks & a design, pltfs., who were raanu- 


PART I. SECT. 7, SUB-SECT. 2.— A. 

596 i. ImUcUion.] — Dabxjno v. Bab- 
8ALOU (1880), 25 L, C. J. 31 ; 4 h. N. 
37 ; Q. R, 1 Q. B. 218.— CAN. 

696 ii. — — .] — ScHWKPPES, Lid. v 
Thomson, Lewis & Oo. (i913), 32 
N. Z. L. U. 1123.— N.Z. 

9. Word descriptive of material used 
in pkister.] — The word aobentlo pre- 
fixed to “ wall plaster ” bclmr merely 


descilpUve of the material Ubod in the 
plaster, the sale by other parties of 
j)la8tcr imder that name is not an 
luf rlugremeiit of a registered traile ruai U , 
consisting of the \ioid8 ‘‘asbeBtir 
wall plaster ’* surmoimtlng a trowel I 
on which was iusoribed the letter 
“ A ” & the ooniinuauce of such sale 
cannot bo prevented by injunction. — 
Asbestos & Asbesiio Ck>. v. Solatkk 
Oo. (1900), Q. II, 18 S. a 360.— CAN. 


f. Impression produced hy mark.] — 
In deoldlnfir whether there Is infringe- 
ment or not, tho ot. will oonsidor the 
impression produced by tho mark as a 
whole. — Wampoijc OIenrt K.) & Oo., 
Ltd. V . Wat.pole (henry 8.) & Co. & 
Horner, [1925] Exoh. 0. R. 61.— CAN. 

g. Similar mark previously regis- 
tered in Umied States — Infnngemem hy 
extending ttaei* of mark to another 
couniry.] — ^Applts. In 1910 adopted & 
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Scci, 7 . — J nfrmgement of trade marks: Svh-sect, 2, 
A, 6c B.-\ 

faciurers of “ Dunlop ” pneumatic tyres, alleged 
that dcfts. had imported for sale in England tyres 
made by the hYench Dunlop co., which owned 
trade marks identical with those of the English 
Dunlop co. In an earlier action for a similar 
alleged infringement against a firm of 11. & It., 
defts. in that action had submitted to an injunction 
& had undertaken to return to France the tyres 
complained of. Shortly afterwards, the business 
of B. & It. had been taken over by deft. co. It 
was alleged by deft. co. that six of the tyres as to 
which complaint was made by pltfs. were tyres 
that had been ordered in the earlier action to be 
returned to France & accidentally had not been 
returned. Pltfs. adduced evidence directed to 
prove an alleged sale of a tyro by defts. to an 
employee of pltfs., to prove that consignments 
of tyres from abroad to defts. had included French 
“ Dunlop ” tyres. Defts. adduced contrary evi- 
dence, ^ contended that pltfs., having ascertained 
that the alleged infj'inging tyres were lying at the 
docks, & not having instituted criminal proceed- 
ings in respect of them, were disentitled to equit- 
able relief : — Held : the sale of the six tyres was of 
relatively little impoitance ; as to the alleged sale 
to pltf.’s employee, the evidence of pltfs. \vas to be 
accepted ; there had been an im])ortation by defts. 
of tyres, including French “ Dunlop ” tyres bearing 
the registered trade marks k registered design ; A: 
jjltfs. were not, by their conduct, disentitled to 
equitable relief. An inj unction to restrain infringe- 
ment of the trade marks k design was granted, 
with an order for delivery up or destruction k 
an inquiry as to damages. An application by 
defts. to be allowed to send t he infringing tyres to 
their original source, as an alternative to delivery 
up, was refused. — Dunlop IIubrer Co., Ltd. r. 
Booth (A. A.) k Co., Ltd. (1920), 43 JL P. C. 139. 

606. Consideration of circumstances of parties.] — 
IVlELACHJiJNo (M) k Co. V. Melachkino Egyptian 
C lGARElTE Co. k MeLA(’H 1 ? 1 NO, No. 732, fosU 

607. Taking marked part of plaintiff’s machine — 
Putting part on one of defendant’s machines.] — 
flAHiasON WoOJ)l{OFPE, lie llARlllSON’S TRADE 
Mark, No. 303, wde. 

608. Use of disclaimed part of mark.]— In 187G 
JIubbuck k Son registered a ti ade mark, consisting 
of a representation of the Boyal Anns with the 
words “ White Zinc ” below them, k the words 
“ Tlubbuck’s Patent, London,” arranged in cir- 
cular form round the Arms k the other words. 
Tlie trade mark was registered in class 1 for paints, 
user for twenty years ])rior to 1870 being claimed. 
In 1879, the Legist er was rectified by order of the 
ct. by a memorandum, by which the tlien pro- 
piictor of tlie mark disclaimed any exclusive light 
to use tlie coat of aims or the words ” Wiiite 
Zinc,” or the word ” Patent.” In 1897, Thomas 
llubbuck k Son, Ltd., the successors of JIubbuck 
k Son, k the proprietors of the tiadc mark, com- 
menced an action against William Brown, Sons k 
tb., to restrain infringement of the trade mark, k 
passing off of deft.’s goods as the goods of pltfs. 
Defts. used a mark consisting of the Royal Arms 
surrounded by the words “ William Brown, Sons, 
k Co., Glasgow k I^ndon,” which were between 


two concentric circles, & in a line below the circles 
the words, ” White Zinc Paint ” occurred. At the 
date of action, both pltfs. & defts. used their marks 
by stencilling them in white on kegs of paint, pltfs. 
putting the words ” Trade Mark ” in a line below 
their mark, k they both exported such kegs to 
Hpanish-speaking countries, in wliich countries 
pltfs. alleged that their mark had, by reason of the 
Royal Arms on it, acquired the name of ” Dos 
Leones.” Pltfs. alleged a fraudulent course of 
conduct by defts. k their predecessors extendng 
over a period of many years, k complained of the 
get-up of deft.’s gooiJs. Defts. alleged long user 
by them of the Royal Arms in a circle, k acqui- 
escence by pltfs. They also alleged that the use by 
pltfs. of the word ” Patent ” was a misrepresenta- 
tion. It was held that the conduct of defts. had 
not been fraudulent ; the distinctions between 
the marks were so obvious as to prevent any 
probability of deception ; in view of the dis- 
claimer, pltfs. could not complain of the use by 
defts. of the Royal Arms, k if defts.’ goods also 
acquired the name of “ Dos Leones,” by reason of 
their use of the Royal Arms, pltfs., as they could 
not claim the exclusive use of such arms, could not 
complain. The action was dismissed : — Held : 
the trade mark was, in view of the disclaimer, only 
for a combination, k defts. had not taken that 
combination. On the jiassing off, pltfs. had failed 
to establish their case. — Hubuuck (Thomas) k 
Son, I^td. v. Brown (William) Sons k Co. (1900), 
17 R. P. C. 038, C. A. 

Annotation : — Consd. Alaska I’ackcrh’ Assocn. v. Crooks 

(1901), 18 IL P. C. 129. 

609. Salesman on commission having right to 
mark — Salesman refusing to accept delivery of 
goods — Sale of goods by defendant at request of 
railway company.] — A salesman on commission 
may be the proprietor of a trade mark in respect of 
the goods which he sells on commission. 

A trade mark may bo registered in connection 
with vegetables k other natural products of the 
earth. 

Pltfs. were salesmen of vegetables on com- 
mission in Co vent Garden market. They dealt 
largely in the vegetables of a grower named W., 
on whose care and skill in selecting, grading, k 
packing they knew they could rely. They regis- 
tered a trade mark under classes 42 k 50 in Hched. 
III. to the Trade Marks Rules, 1890, k painted the 
same upon the baskets in which they sold the 
vegetables. Their practice was to send baskets 
with their trade mark upon them to W., who tilled 
the baskets k forwarded them by rail to pltfs. 
Pltfs.’ trade mark was well known k goods sold by 
them under that mark had a high reputation in 
the market. 

Owing to a dispute between them & the railway 
co. pltfs. refused to take delivery of nine baskets 
forwarded by W. as aforesaid. The railway co. 
then procured defts. under an indemnity to sell 
in the market the contents of the nine baskets. 
Defts. sold the contents in or from the baskets 
themselves : — Held : the vegetables so sold by 
defts. were the goods of pltfs. by virtue of selection, 
certification, dealing with, or offering for sale 
within the meaning of Trade Marks Act, 1905 
(c. 15), s. 3 ; there was notliing to prevent pltfs. 
from registering a trade mark in connoction with 


Imd HiiKo iibcd in Nowfo midland 
certain trade niaik In connection wi 
tobacco. In lOJri they found tl 
msp. was import inf? into & seUlnir 
Ncwfomidland tobacco bearing 
Blmllar mark. Tliey thereupon rog 
terod their trade mark under t 
Newfoundland Trade Marks Act, 


commenced an action agaliibt resp. for 
infringement. The trade mark upon 
the Imported tobacco had been used 
in the United States from 1896, & It 
was “ protected by law ’* in the United 
States, within the meaning of sect. 2 
of the above-mentioned statute. 
Applts, when they adopted their trade 


mark were Ignorant of the existence of 
the other trade mark : — Held : applts. 
were properly registered in Newfound- 
land m respect of their trade mark, & 
were entitled to an Injunction against 
resp. — Imperial Tobacco Co. (New- 
foundland), Ltd, V . Duffy, [1918] 
A. C. 181, P. C.— NFLD. 
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those goods ; defis. had committed an infringe- 
ment of that trade mark. — M ajoii Brothers v. 
Franklin & Son, [1908] 1 K. B. 712 ; 77 L. J, 
K. B. 601 ; 98 L. T. 926. 

610. User on defendants* goods.] — Pltfs., who 
were the registered proprietors of trade marks 
consisting of or including the word “ Carbotron *’ 
registered for fuel, brought an action to restrain 
infringement of trade marks, & passing oil fuel not 
their goods as or for such goods by means of the 
use of the word “ Carbotron ” or otherwise, & 
moved for an interlocutory injunction. They 
alleged that fuel, not their goods liad on two occa- 
sions been supplied by defts. in response to written 
orders, for “ Carbotron ” fuel, which orders were 
sent at the instance of pltfs. by hand to defts.’ 
shop. There was a conflict of evidence as to what 
occurred on these occasions, but the receipts given 
referred to the goods merely as fuel, deft.’s 
shopman did not use the name “ Carbotron,” 
& he alleged that fuel was verbally asked for : — 
Held : there had been no infringement of trade 
mark, there having been no use of the word 
” Carbotron ” upon or in connection with the 
goods of defts. ; & the evidence did not establish 
that the attention of the deft.’s shopman was 
drawn to the fact that “ Carbotron ” was ordered. 
The motion was refused. — Peters (C. A.), Ltd. v. 
Dom_estic Inventions Co. (190H), 25 K. P. C. 387. 

611. Same class of goods.] — ^Edwards v. 

Dennis, He Edwards’ Trade Mark, JSo. 33 1 , a)ife. 

612. .] — Bourne v. Swan Sc Edgar, 

IjTd., He Bourne’s Trade Marks, No. 311, ante. 

613. Vocalisation.] — Oxo, Ltd. v. King, No. 

071, post, 

B. Deception. 

614. General rule — Infringing mark must be 
calculated to deceive.] — (1) If A. has acquired pro- 
perty in a trade mark, which is afterwards adopted 
Sc used by B., in ignorance of A.’s right, A. is 
entitled to an injunction, but not to an account 
of profits or to comjiensation except in respect 
of any user by B. after he became aware of the 
prior ownei’ship. 

(2) The ct. must, however, be satisfied that the 
resemblance was such as would be likely to cause 
the one mark to be taken for tlio other. — Edp:dsten 
V. Edelsten (1863), 1 De (1. J. A' Sm. 185 ; 7 1.. T. 
708 ; 9 .7ur. N. S. 179 ; 11 W. R. 328 ; 10 E. B. 

72, L. C. 

Annotations : — Consd. Bouruo r. Swan & Edgar, Re Bourne’s 
'I’rado Mks., 119031 1 Ch. 211 ; Yeatinan v. llombergrer 
(1912), 107 L. T. 712. Refd. Meet v. Couston (1864), 33 
Boav. 578 ; Cope r. Evans (1874), L. 11. 18 Eq. 138 ; 
JohriHion Orr Ewing: (1882), 7 App. Cus. 219 ; Singer 
Mamifacturingr Co. v. Loog (1882). 8 App. Cas. 1.5 ; Lever 
r. Goodwin (1887), 36 Ch. D. 1 ; Humphries v. Taylor 
Drug Co. (1888), 59 L. T. 820; Saxlehnor c. Apollinarla 


Co., [1897] 1 Ch. 893 ; Weingarten v. Bayer (1905), 92 
L. T. 511 ; Slazenger v. Spalding, [1910] 1 (3h. 257 ; Spal- 
ding v. Gamage (1915), 84 L. J. (jh. 449. Mentd. Nocton v. 
Ashburton, [1914] A. C. 932. 

615. .] — It is not necessary, in order 

to give a right to an injunction, tliat a specific 
trade mark should be infringed ; it is sullicient 
that the ct. should be satisfied that there was, on 
the whole, a fraudulent intention of palming oil 
deft.’s goods as those of pltf. But, in such a case, 
it is essential that the imitation should be neces- 
sarily calculated to deceive ; & where it did not 
appear that any one had been, in fact, deceived, 
Sc a material part of iiltf.’s peculiar marks had been 
omitted, the ct., notwithstanding strong circum- 
stances of suspicion, refused to interfere. — 
WooLLAM V. Ratcliff (1863), 1 Hem. & M. 259 ; 
71 E. R. 113. 

Annotation,: — Raid. Copov. Evans (1874), L. 11. 18 Eq. 138. 

616. .] — No trader can adopt a trade 

mark so resembling that of another trader that 
persons pm*chasing with ordinary caution are 
likely to be misled, though they would not be mis- 
led if they saw the two trade marks side by side. 
Nor can a trader, with even some claim to the 
mark or name, adopt a trade mark which will 
cause his goods to bear the same name in tlio 
market as those of a rival trader. — Seixo v. 
Provezende (186(3), 1 Ch. App. 192 ; 14 L. T. 
314 ; 12 Jur. N. S. 215 ; 11 W. R. 357, L. C. 
Annotations : — Disid. Baggett v. Findlator (1873), L. B. 17 

Eq. 29. Apld. Copo Evans (1971), L. B. 18 E«i. 138 ; 
Wilkinson v. GriMth (1891), 8 B. P. C. 370; London 
General Omnibus Co. v. Felton (1890), 12 T. I/. B. 213 ; 
Powellv. Birmingham Vinegar Brewery Co., [1890J 2Ch. 51 ; 
Cooper & McLeod v. Muclachlan (1901), 18 B. P. C. 380. 
Reid. Wotherspooii r. ('urrlo (1872), L. B. 5 H. L. 508 ; 
Orr Ewing V. .Johnston (1879), 40 Jj. T. 307 ; Montgomery 
r. Thompson, [1891] A. C. 217 ; Piiiet r. Malsoii Idnot 
(1897), 77 L. T. 322 ; Saxlohner, r. Apolllnarls Co., [1897] 
1 Ch. 893 ; I’ayton r. Suelling, Lampard (1901), 85 L. T. 
287 ; Worcester Boyal Porcelain Co. r. Locke, Same v. 
Bhodes (1902), 18 T. L. B. 712 ; lie Imperial Tobacco 
Co.’s Trado Mk., [19181 2 Ch. 207. 

617. .] — Bill by trailers, praying for a 

declaration of their right to a certain trade mark. Sc 
for an injunction to restrain defts. from using a 
brand alleged to be an imitation of it, dismissed 
with costs, there being no evidence of actual 
deception, Sc no such imitation of pltf.’s trade mark 
as, in the opinion of the ct., made deception pro- 
bable. — Cope v. Evans (1874), L. H. 18 Eq. 138 ; 
30 L. T. 292 ; 22 W. R. 453. 

A nnotations : — Reid. Re Mocus’ Appln., 11891] 1 Ch. 11; 
Boddaway V. Beuthara Hemp Spinning Co. (1892), 67 L. T. 
301. 

618. .] -In 1862 letters patent for an 

improved water filter were taken out by S. C. in 
the name of himself Sc his son G. C. In the same 
year S. C. died, Sc the business was afterwards 
carried on by G. C., who made & sold filters under 


PART I. SECT. 7, SUB-SECT. 2. — I 

614 1. General rule — Infringing mar 
must be calculated to deceive.] — Ft 
Tilley’s Tradk Mark (1900), 2 
V. L. R. 203.— AUS. 

61411. .] — Fistv.Vicker 

& Son (1911), 13 W. A. L. R. 200.- 
AUS. 

614 ill. .]— In an action ic. 

mlrlngoment of a trade mark regit 
toml ^dor Trade Marks Act, 186 
whore the mark used by th 
deft, la not an exact or aubatantlall 
exact copy of pltf.’s registered marl 
but is a colourable Imitation of It, th 
ct. must be fm*titer satialied that, th 
use by deft, of Ida mark Is likely t 
lead to deception, & for that purpos 
u*e ct. must take into conslderatlo) 
all the ciroumBtoncos smToundlng th 
;^o of both marks.— “Clay (Henby) i 
Book & Co., Ltd. v, Eddy (1915; 
10 C. L. II. 641.— AUS. 


614 iv. • — .] — Fooorrr v. 

Darlinq, [1924] St. U. Qd. 123.— AUS. 

614 V. .] — The imitation of 

labels & wrappers whereby the public 
are mlalod ik, pllf. injured will bo 
restrained as a fraud upon him, & 
though an ludtalion will bo deemed 
colourable, if it bo such that a careful 
inspection Is required to dlsttnguiah 
it, yet a ct. will not interfere when 
ordiiiaiT attention would enable a 
purchaacr to discriminate. It is not 
enough that a careless, inatterillve or 
Illiterate pui’chasor might bo deceived 
by the resemblance. — Johnson r. 
I’Alui (circa 1874), B. E. D. 98.— CAN. 

614 vi. .] — Boston Bubber 

Shoe Co. v. Boston Rubber Co. of 
Monitieal (1902), 22 C. L. T. 275 ; 32 
S. C. H. 315.— CAN. 

614 vii. .] — In deciding 

whether a trado mark so resembles 
another as to be calculated to deceive, 


visual resemblance is not necessarily 
the only thing to be consiilered ; the 
possibility of confusion to the ear may 
also bo an element. — Doran v. 
Hoqadore (1906), 11 O. L. R. 321 ; 7 
O. W. R. 349.— CAN. 


614 viii. .] — Balfour A. 

Co. V. Kilburn & Co. (1862), 1 Hyde, 
270.— IND. 

614 ix. .] — Ewino V. Grant, 

Smith &(3o. (1863), 2 Hyde, 185. — IND. 

614 X. .] — A person has a 

right to use any marks he pleases so 
long as they are not calculated to mis- 
lead the public, ik do not iufilngo any- 
body’s trade mark. — Nemi Chand v. 
Wallace (1907), I. L. K. 34 Calc. 
495.— IND. 


614x1. .] — Davisv.Wilok- 

ENS (1878), 4 N. Z. Jur. N. S.35.— N.Z. 

614 xii. .] — Sanitas Co.. 

Ltd. V. Ogle (1895), 14 N. Z. L. B. 
361.— N.Z. 
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the patent, & affixed to each filter a label bearing 
the inscription, S. C.’s improved patent gold 
medal self cleaning rapid water filter.” In 1866 
the patent was allowed to drop. In 1867, G. C. 
began to use his own initials instead of his father’s 
on the labels, notwithstanding the expiration 
of the patent, he continued to place above the 
descriptive words a medallion containing the royal 
arms, surmounted by the words, “ By her Majesty’s 
Royal Letters Patent.” In 1876, defts. who had 
formerly been in G. C.’s employ, commenced to 
manufacture & sell filters similar in appearance of 
those of G. 0., & on which were affixed labels 
bearing the inscription “ S. C.’s patent prize 
medal self cleaning rapid water filter, improved & 
manufactured by W. k, co.” : — Held : G. O. was 
not entitled to an injunction restraining defts. 
from using the labels, (a) because the label used by 
G. C. was not a trade mark, but only a description 
of the article as made according to S. C.’s patent, 
which was common to all the public ; (6) because 
deft.’s label was not a fraudulent imitation of that 
of G. C., calculated to deceive the jiublic ; (c) be- I 
cause G. C.’s label, taken in conjunction with the 
royal arms, constituted such a false repres(‘ntation 
of the subsistence of the patent as to disentit le him 
to relief. — Chpjavin v. WAnKEit (1877), 6 Ch. 1). 
860 ; 46 L. J. Ch. 686 ; 37 L. T. 300, A. 
AfinotatiovH .‘—Disid. Gnclley c. Pwinborno (1R88), Cy2 J. P. 

791. JRefd. iiV raJjiier’b Trade Mk. (1883). 24 Cb. 1). r)01 ; 

Ifoddaway v. Panhum, (ISU.OJ 1 Q. P. 28() ; Powell r. 

Birmingham VbioKar Brewery Co., (1800] 2 Cb. 54. 

619. .] — Oiut Ewing Sc Co. v. John- 

ston Sc Co., No. 185, (wtr. 

620. — .J — Hutchings v. Sheajid, 

[1881] W. N. 20. 

621. — — •]— Blaih V. Stock, No. 155, a7dc. 

622. - — .J — M. in 1893 purchased the 

business & trade marks of S. Griffiths Sc Sons, trap 
manufacturoi's, & in 1804 registered as an old mark 
for animal li'aps a trade mark consisting of the 
name S. Griffiths with tlu*ee stars & I X L., which 
stars were commonly used in the trade to denote 
quality, & the exclusive use of them was disclaimed. 

S. Grifiiihs had also used similar marks with one & 
two stars instead of thi-ee. In 1876 S. Griffitlis 
had registered ‘‘I X L,” alone, Sc this mark was 
assigned to M. From early in 1894 F. Grifiiths, 
who had been connected with S. Griffiths Sc Sons, 
carried on the business of trap manufacturer, 
using his name A the stars on his traps, Sc in 1899 
he sold the business, wdiich had then only a small 
turnover, to S. Sc S., trap manufactm-ers, for 
1^60, & S. &; S, continued to carry on the business 
under the name of E. Griffitlis, marking their traps 
in the same way. ^ M. commenced an action against 
S. & S. for infringement of his registered trade 
mark Sc for passing off. M. contended that his 
traps were known as “ Griffiths’ ” traps, Sc that 
defts. had purchased E. Griffitlis’ business to 
secure the name Griffiths ; defts. contended that 
“ I X L ” was the distinguisliing mark of pltf.’s 

& that they were known as “ I X L ” traps : 
^y-aefts. hod not infringed the trade mark & the 
“I X L ” was the feature by which pltf.’s traps 
were known, & defts. goods were not calculated to 
deceive. The action was dismissed with costs. — 
Marshall v. Sidbbotham (1900), 18 R. P. C. 43. 

623. .] — H. & co. were the registered 

own^'S of label trade marks consisting of a frame 
of vino leaves surrounding a space, in which their 
name appeared, & enclosing in the top centre 
an ‘ arm & battle axe” device, which was also 
registered by them as a trade mark ; these labels 


Names and Designs. 

were used by them printed in gold on a white 
ground upon their bottles of Oognao brandy, in 
which they did an extensive & old-established 
trade. They brought an action for injtinctions to 
restrain both infringement of trade mark & passing 
off against D., who served R. with a ” third party 
notice,” K. being joined as co-deft. at the trial, 
in respect of bottles of brandy, a limited quantity 
of which liad accidentally been acquired by R. 
from whom D. had pui'chased a few, & which were 
labelled with a label printed in gold on a white 
ground. Sc consisting of a similar frame of vine 
leaves, surrounding a space in which appeared the 
name of “ Jules Chateau et Cie,” but in this case 
the small top centi*o space occupied by the device 
on pltf.’s label was filled up by continuing the vino 
leaf frame : — Held : although whoever designed 
deft.’s label must have copied the vine leaf part 
thereof from pltf.’s label, yet as the evidence 
showed that a ine leaves encircling a label printed 
in gold on a wliito gi*ound were common to the 
trade, doft.'s label, containing a diffei'ont name Sc 
not containing the device of pltf.’s, was not 
calculated to deceive. The injunctions asked for 
were refused with costs. — -Hennessy Sc Co. v, 
Dompe (1902), 19 R. P. C. 333. 

624. - .] — BouitNP: v. Swan Sc Edgaij, 

Ltd., fte Bourne’s Trade Marks, No. 311, a^ile. 

625. - - .J — Fairbank (N. K.) Co. v. 
Cocos Hutt]-:r Manufacturing Co. (1903), 20 
T. L. li. 53. 

626. ' — — .] — Pltfs. ^^dlo were a foreign 
firm Sc i')ublishers of pictm*e post cards, in Jan. 
1910, opened a brancli of iheii* business in London 
Sc registered as their “ Trade Mark ” a heart 
shaped design with the initials “ E.A.S.” in the 
centre. 3’hey had previously used this mark 
abi*oad on their photographs, some of whi(;li had 
boon sent to England A sold to wliolesale dealers. 
Shortly after the establishment by pltfs. of the 
branch of tJieir business in London, d<‘ft. co. was 
formed Sc registered for the purpose of publishing 
picture post cards, wliieh had in the corner a heart, 
in the eentro of wliicJi was printed very small a 
letter & a number. Tlie design of plif.’s heart 
was somewhat different from defts.’ design being 
considerably broader than it was long, while deft.’s 
design was the conventional shape of a heart. 
Pltfs. brouglit an action against defts. for infringe- 
ment of their trade mark & for passing off, & 
alleged that people luid been niish'd by the maik 
on deft.’s cards : — Held : the characteristic feaiui’e 
of pltf.’s trade mark was the initials Sc not the 
design of a heart : there was no likeliliood of 
deception Sc no one would bt) likely to mistake 
deft. ’ b mark for pltfs. — Schwerdtfeger (E. A.) & 
Co. Act. v. Hart Publishing Co., Ltd. (1012), 29 


R. P. C. 236. 

627. — Ardatii Tobacco Co., Ltd 

V. Sandorides (W), Ltd,, No. 673, poet. 

628. .] — 1*1 tfs. in an action for in- 


fringement of trade marks Sc for passing off carried 
on a large business as manufacturers of toy goods, 
including children’s cycles, which they sold under 
the name ” Fairycycle,” Sc they had trade marks, 
one being that name Sc others being the word 
” Fairy,” alone or combined with words descriptive 
of the particular goods. Deft., a manufacturer of 
perambulators, including toy perambulators issued 
a circular containing a desenption of a new toy 
cycle of his manufacture. On motion, deft, stated 
that in the circular the name of his cycle had been 
put in the form “ Farriscycle,” by mistake, & he 
undertook not to use the words The Parris 
Cycle ” otherwise than as separate words. At the 
hearing, deft, alleged that, about the end of 1923, 
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he had had made for him, & had Bold, a toy cycle 
that he had called “ The Farrisette,’* & that, later, 
when the maker of it had entered deft.*s eiMloy- 
ment, deft, had altered the name to “the Farrie 
Cycle.” Pltfs. alleged that, in response to a 
written order for a “ Fairycycle ” at several shops 
of H. &> Co., deft.’s cycle had been supplied, & 
that, in consequence, H. & Co. had submitted to 
an injunction against passing off : — Held : (1) the 
action was pinely a name case, without any 
question of passing off by get-up ; in the deft.'s 
circular, the name “ Farriscycle ” had been used 
by mistake, (2) Neither actual deception nor 
probability of deception had been proved ; 
(3) upon deft.’s undertaking always to keep the 
words ” Farris ” & ” cycle ” separate, the action 
must be dismissed. — Lines Brothers., Ltd. v. 
Farris & Co. (1925), 43 K. P. C. 64. 

629. ,] — In 1926 pltfs. registered a 

trade mark consisting of the words “ Silent 
Xnight ” for cooking & heating apparatus in Class 
18. Later in 1926, defts. applied to register a 
trade mark consisting of the device of a chess 
knight for the same class, with the words “ Bed 
Knight,” but on pltfs. objc^cting, the application 
was amended by striking out those words, pltfs. 
understanding, that it was deft.’s intention not to 
use the words ” Bed Knight.” In an action for 
infringement of pltf.’s trade mark & jpassing off, 
pltfs. alleged that defts, had, since registration of 
their trade mark, advertised their gas stoves in 
connection with the w'ords ” Bod Knight,” & they 
moved to expunge deft.’s trade mark. Defts. gave 
notice of motion to expunge pltf.’s trade mark, but 
that was not pressed at the trial. There was 
evidence of actual confusion of the names “ Silent 
Knight” & “Bed Knight”: — Held: (1) idtf.’s 
trade mark had been infringed, defts. had intended 
pltfs. to understand that defts. would discontinue 
the use of the words “ Bed Knight ” in connection 
with their stoves, eSc deft.’s device & the method in 
which they used it were calculated to dec(4ve. 
Injunctions restraining infringement & passing 
off wore granted, Ac defl.’s mark was order(*d to be 
expunged from the registor Ac their motion rtdused. 
(2) An order for delivery up & an inquiry as to 
damages were also granted & defts. were ordered 
to pay the costs of the action up to & including 
the order & the costs of the motions, including 
any costs of the Begistrar. — Forth & Clydio Ac 
S uNNYsiDB Iron Cos., Ltd. v. Sugg (Wileiam) & 
Co., Ltd. (1928), 45 B. P. C. 382. 

630. Whom mark must tend to deceive — 
Members of public — Not manufacturers.] — In 
cases of alleged colourable imitations of trade 
marks, the ct. has not to consider whether manu- 
facturers could distinguish between the articles, 
but whether the public would probably be deceived 
by the alleged spurious imitation, — Shrimpton v. 
Laigift (1854), 18 Beav. 164 ; 52 E. B. 65. 

631. Not retail dealers.]— Defts. sold 

certain soap made by them in packets with 
wrappers closely resembling those in which pltfs,. 


who were also soap manufacturers, had been in the 
habit of selling their soap : — Held : although the 
retail dealers, to whom alone defts. sold soap, would 
not be deceived, yet defts. put in their hands the 
means of committing a fraud on pltfs., & pltfs. 
were entitled to an injunction restraining defts. 
from using that form of wrapper, etc,, & to an 
account of the profits made by them in selling soap 
in such packets, & the account ought not to be 
limited by excluding from it any soap sold by the 
retail dealers to persons who bought it as defts.’ 
soap. — Lever v. Goodwin (1887), 30 Ch. D. 1 ; 57 
L. T. 583 ; 30 W. B. 177 ; 3 T. L. B. 050 ; 4 
B. P. C. 492, C. A. 

Annotaiions Apld. SaxJehncrr. Appolinaris Co., [1 897 ] 1 Cli. 
893. Consd. Prices Patent Candle Co. v. Ogston & Tennant 
(1909), 26 li. P. C. 797. Distd. K(\go v. Nlcoolls (1910). 
80 L. ,T. Ch. 154. Consd. Smith’s Potato Crisps v. Paige’s 
Potato Crisps (1928), 45 K. P. 0. 132. Mentd. Bo^e, 
noberts V. Wayland (1909), 26 R. P. C. 251. 

632 . — - Person using ordinary vigilance.] — 

IjKather Cloth Co. v. American Leather Cloth 
C o., No. 570, ante. 

633. Where goods sold in foreign market 

— Ultimate purchasers.] — Orr Ewing A Co. v, 
Johnston & Co., No. 185, ante. 

634. - Average Intending purchaser.] — War- 
sop (B.) & Sons, Ltd v. Waiisop, No. 607, 
post. 

635. Necessity for proof of actual deception.] — 

WooLLAM V. Batclipf, No. 015, ante. 

636. ,] —Cope v. Evans, No. (J17, ante, 

637. .] — Bugby Portland Cement Co., 

Ltd. V. Bugby & Newbold Portland Cement 
C o., Ltd., No. 593, ante. 

638. ;'] — Fairbank (N.K ) Co. v. Cocos 

Butter Manufacturing Co. (1903), 20 T. L. B. 
53. 

639. — McCaw, Stevenson A. Orr, Ltd. 
V. Lee Brothers, No. 758, post. 

640. - — .J — Lines Brothers, Ltd. v. Faiuus 
A c Co., No. 028, ante. 

641. Where similarity obvious.] -Edel- 

hten V. Edelsten, No. 614, a7ite. 

642. .] — Abbott v. Bakers Ac Con- 

fectioners’ Tea Assocn., [1872] W. N. 31, 

L. C. 

Antuytatiim : — 'Consd. Hookhain r. Pottage (1872), 26 L. T. 
7 

643. ,J — Paine Ac (’o. v. Danipills Ac 

Sons’ Breweries, Me Palnpj Ac Co.’s Trade 
Marks, No. 422, ante. 

644. Where mark not actually copied.] — 

In an action for infringement of a trade mark 
where* the infringement is not an actual copy of 
the maik, pltf. must prove actual deception or 
probability of dejception. — L ambert Ac Butler, 
Ltd. V. Goodbody (1902), 18 T. L. B. 394 ; 19 
B. P. C. 377. 

Annotalian Refd. Duncan Alderdlco v. Burko (1916), 33 
R. P. C. 341. 

645. Duty to avoid possibility of deception.] — 

Orr Ewing Ac Co. v. Johnston Ac Co., No. 185, 
ante. 


686 I. NeceasUy for proof of acituxl 
deception .] — ^Anhbuseb Busch Brew- 
ing AssooN. v. Edmonton Brewing 
& Malting Oo, (1911), 16 W. L. U. 
547 ; 3 Alta. L. It. 370.-~CAN. 


h. Alleged infringement secondary 
feature on^ — Marks quite distinct. Y— 
General Cigar Co., Ltd. v. Deslong- 
t'HAMP. [1927] Exoh. 0. It. 159.— CAN. 


k. JVhom mark must tend to deceive 
— Mevibers o/ J— K alli v, Flem- 
im (1878), f. L. It. 3 Calc. 417 ; 
2 0. L. H. 93.— IND. 


1. .] — In order to dotor- 


mlno wliother a trade mark hsM Huch 
a roBemblanco to another ob to bo 
uoloulated to dooelve, the ot. has not 
to scrutinise & compare them side by 
Hide, but to ascertain whether there is 
not such a roscmblanco as is calculated 
to deceive incautious buyers whether 
seeing them bide side or not. — Be 
Hawkins, .Ex p. Dutton (1892), 11 
N. Z. L. k 688.— N.Z. 

m. .] — To entitle a trader 

to relief i^ainst infringement of his 
trade mark it is not necessary that 
the imitation should be so dose as to 


deceive persons seeing the two marks 
side by side ; but the degree of re- 
somblanoo must bo such that ordinary 
purchasers' prooeedlng with ordinary 
caution are like^ to bo misled. — Levy 
Brothers & Lewis v. Goldstein 
(1890), 0 H. O. Parti., App. l.-HB. AT. 

n. JrUenlion to deceive should he 
reasonably inferred from facts.]— In an 
action for infringing a trade mark an 
Intention to deceive ought to be a 
reasonable inferenoo from the facts 
proved. — CooTB & CJo. v. Gregg & Oo. 
(1891), 10 N. Z. L. R. 139.— N.Z. 
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C. & D. {a) ] 

C. Use of Same Mark. 

646. “ Strathmore.*’] —Blair v. Stock, No. 156, 
ante, 

647. “Dairy Maid.”] — Anglo-Swiss Con- 
densed Miljc Co. V. Metcalf, He Metcalf’s 
•J^RADE Mark, No. 469, ante, 

648. “ John Bull.”] — Paine & Co. v. Baniells 
A Sons’ Breweries, lie Paine & Co.’s Trade 
Marks, No. 422, aiite. 

649. “ Cat Brand.”] — Plifs., a firm of distillers 
& wine & spirit merchants, had used a label with a 
cat & barrel depicted thereon since 1849. In 
1879 they registered their mark in class 48 fer- 
mented liquors A spirits as an old mark. There 
are two other cat & barrel marks on the Register, 
in the same class, one scarcely used in England by 
traders who sold in bulk or used a label without 
a cat and barrel ; tlie other was a barrel Sc three 
cals, Sc no user in this country was proved. Pltf.’s 
goods were well known as the “ Cat Sc Barrel 
Brand ” or ilie “ (^at Brand.” Deft, in 1899 com- 
menced to sell sloe gin under a label whereon iiart 
of a cat Sl pari of a barrel was depicted with the 
words “ Cat Brand ” underneath. Pltfs. did not 
manufacture sloe gin at tlie date of the registra- 
tion of their mark Held : ]dtfs. were entitled to 
(a) an injunction to restrain deft., his agents Sc 
serv^ants, from infringing pltf.’s registered trade 
mark ; Sc (6) an injunction to restrain deft., his 
agents <V: servants from selling or passing oil sloe 
gm not of pltf.’s manufacture as A for the goods 
of ])ltfs. in any way whatsoever Sc in particular by 
using the words “ Cat Brand ” in connection with 
the representation of a cat Sc a barrel, or any words, 
signs, figures or dc\iccs, which were calculated to 
enable cleft. ’s sloe gin or other liciueurs or goods of 
deft, to be passed oil as Sc for the goods of pltfs. — 
Boord Sc Son v. IIi ddaut (190;B, 89 L. T. 718 ; 
20 T. L. K. 142; 48 Sol. Jo. 143; 21 li. P. 0. 
149. 

Annoialion Refd. Ifr PagotH, Uiittou’s Trade Mk., liyiG] 

2Cli. 103. 

650. “ Cow Brand.”] — The owners of a trade 
mark, registered in respect of matches which had 
the device of a cow Sc the word “ Cow' ” as essential 
particulars, brought an action for infringement. 
The infringement complained of consisted in the 
sale of matches in boxes having on tliein the 
device of a cow Sc the words “ Cow Brand,” 
the words “ Mother Brand Safety Matches,” A: the 
words “ Condensed Milk ” underneath. Defts. 
were the registered jiroprietors of a trade mark 
wliich consisted of the device of a cow Sc was 
registered in respect of condensed milk, Sc the 
matches which they had sold Sc proposed to sell 
were intended to advertise their “ Cow Brand ” 
condensed milk. Pltfs. moved for an interlocu- 
tory injunction, Sc defts. ollcrcd an undertaking 
which pltfs. were not prepared to accept : — Held : 
there was an infringement of trade mark, Sc an 
interlocutory injunction was granted. — Nitedals 


Taendstikfabrik V. Lehmann (R.) Sc Co., Ltd. 
(1908), 26 R. P. C. 793. 

661. “ Bechsteln.”] — B. & B. were piano makers 
carrying on business as ” Carl Bechstein,” & were 
the proprietors of two registered trade marks cou- 
I sisting of the word “ Bechstein.” They brought 
an action for infringement of trade mark & passing- 
ofT against F. A. B. They complained of certain 
advertisements of F. A. B. oft’ering ” Bechstein 
Model Pianos ” for sale : — Held : ” Bechstein 

Model ” indicated that a piano was made by the 
firm of Bechstein ; deft, had infringed pltf.’s trade 
marks Sc had dishonestly attempted to pass off 
pianos not of their manufacture as being of their 
manufacture ; Sc a perpetual injunction must be 
granted with costs. An inquiry as to damages was 
directed. — Bechstein v. Barker & BAitKER 
(1910), 27 R. P. C. 484. 

652. “A.B.C.” steel.] — Andrew (John H.) & 
Co., Ltd. v. Kuexinricti, No. 361, a?ite. 

653. “ Gripe Water.”] —Re Woodward’s Trade 
Mark, Woodward, I/pd. v. Boulton Macro, 
Ltd., No. 410, ante. 

654. “ A.l.”] — Manufacturers of mustard, who 
wore very well known, registered in 1906 a trade 
mark for mustard consisting of the letter Sc 
numeral “A.l,” Sc that mark had become known 
as indicating tlieir goods. They brought an action 
for infringement against a co. carrying on the busi- 
ness of provision dealers in London, who were 
advertising mustard made by a German firm called 
Born Brothers as “ A.l ” Mustard, Sc aijplied for an 
interlocutory injunction. Defts. contended that 
they only used the expression “ A.l ” in conjunc- 
tion with the words “ Born’s Mustard ” or other 
words indicating manufacture by Borns, & that 
they had only used it as a bond fide description of 
the character or quality of the goods. Pltfs., 
however, exliibited a receipted invoice given on a 
trap order, which contained no reference to 
“ Born’s ” : — Held : it was a clear case of infringe- 
ment of pltfs.’ trade mark. — Farrow (Joseph) Sc 
C o., Ltd. v. Seyfried (John F.) & Sons, Ltd. 
(1921), 38 K. P. C. 111. 

655. “ Dario.”] — In 1926 pltfs. obtained regis- 
tration as a trade mark in classes 8 & 13 of the word 
“ Dario” in respect of thermionic valves. They 
commenced an action against deft, for infringing 
the said trade mark by selling Sc ollering for sale 
goods not those of pltf.’s to which the trade mark 
had been apixlied. Deft, gave notice of motion for 
the rectification of the Register by removing the 
said trade mark therefrom. At the trial of the 
action Sc hearing of the motion, deft, contended 
that, as pltfs. imported the goods to wliich the mark 
was applied from a foreign manufactm'er who was 
the registered owner in hYance of the trade mark, 
the mark was not distinctive of pltf.’s goods, A 
should not have been registered in their name 
Held : there was no evidence of any user in this 
country prior to the application for registration 
of the trade mark or directed to show that the 
mark was not capable of being distinctive in this 


PART I. sect. 7, SUB-SECT. 2.— C. 

o. Ouicral rule .] — Whoro a person 
registers a trade mark consisting of a 
name with certain decorations, any 
person who nsos that name, though 
without the decorations, may bo liable 
to an action for infiTugomouts of such 
trade mark. — F kune c. Wilson (1‘JOO), 
26 V. L. K. 422.— AUS. 

p. " Singer.'’] — Singer Manu- 
facturing Co. V. Oharlesbois (1899), 
Q. 11. 16 S. C. 167.— CAN. 

q. ’’ John Dekuyfer."] — De Kuyfer 


Sc Son V. Van Dulkkn, Wbilanu 
& Co., Van Dulken, Weiland & Co. 
V. De Kuyfer & Son (1895), 24 S. 0. li. 
114.— CAN. 

r. Oroccteria.”] — Groceteria, Ltd. 
t). Eaton (T.) Co., Ltd.. [1926] 1 
D. L. H. 26 ; [1926] 1 W. W. It. 1 ; 22 
Alta. L. It. 92.— CAN. 

t. “ SJtamrock.**] — Finlay v. Sham- 
rock Co. (1905), 22 K. P. 0. 301.— IH. 

a. “ Olenboig.**] — Dunnachib v. 
Young & Sons (1883), 10 H. (Ot. of 
Sees.) 874 ; 20 So. L. R. 688.— SCOT. 

b. “ Stuart' B Granolithic.”] — Stuart 


& Co. V. Val db Travers Paving 
Co., Ltd. (1885), 13 R. (Ot. of Soss.) 1 ; 
23 Sr. L. K. ll.-HSOOT. 

0 . “ Citrtt clava.”] — Marshall v. 
Hawkins (1885), 4 N. Z. L. R. 69 
(S. C.).— N.Z. 

d. Mark moulded on aerated water 
bottles — Use by other rnanufacturera 
with label of their own — Practice of 
trade.] — Thomson v. Phillips (1895), 
14 N. Z. L. R. 29.— N.Z. 

e. “ Kangareita.**] — Staples a. Han - 
NAH (1898), 17 N. Z. L. R. 500.— 
N.Z. 
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coiiTiiry or that it was not properly registered, & 
there had been bond fide' user of such mark. The 
motion to rectify was refused & an injunction to 
restrain infringement & an inquiry as to damages 
were granted. — Impex Electricaj., Ltd. v. Wbin- 
BAUM, Be Impex Ei^cthical, TvTd.’s Trade Marks 
(1927), 44 K. P. (J. 405. 

D. Use of Similar Mark. 

(a) Words, Letters, and Figures. 

656 . “ Manufactured by Day & Martin “ Equal 
to Day & Martin's.**] — D ay v. Binning (1881), 
Coop. Pr. Cas. 489 ; 47 K. R. 611. 

657 . “ Bull Dog Bottling **—“ Celebrated Terrier 
Bottling ** — Plaintiff’s beer known in colonies as 
“ Dog’s Head ** beer.] — Pltfs. <& defts. were 
bottlers of beer for export. Pllf.’s label consisted 
of a bulldog’s head on a black ground surrounded 
by a circular band on which were the words “ Head 
Brothers, London. The Bull Dog Bottling.” 
I left. ’s label represented a rough terrier’s head on 
a black ground surrounded by a red circular band 
on which were the words “ Celebrated Terrier 
Bottling, E. Kichardson.” Plif.’s beer was well 
known in the colonies as the “ Dog’s Head ” beer, 

they alleged that defts., by exporting to certain 
colonies beer with the terrier’s head label, led to 
their beer being substitut/cd & taken for pltf.’s 
beer ; — Held : pltfs. were entitled to an interim 
injunction restraining the continuance of the 
terrier’s head in the label on tlie bottles of beer 
exported to such colonies by defts. 

Pltfs. in obtaining an injunction upon an interlo- 
cutory application, must give an undertaking as 
1o damages. If pltfs. have made out a primd faric 
case, the strong balance of convenience incon- 
venience is in favour of granting the injunction 
(Cotton, L..r.). — Head Brothers v. Kichardson 
& Co. (1881), 46 L. T. 64, C. A. 

Annoiaiion : —Avid. Tio liaschiora’s Trado Mk. (1889), 5 

T. L. H. 480. 

658 . Sanitas ” Condl-Sanitas.”] — Pltfs. 

registered the word “ Sanitas,” as a trade mark, 
under Patents, Designs, & Trade Marks Act, 
188.3 (c. 67), for goods manufactured & sold by 
them. Deft, advertised & sold under the name 
of “ Condi-Sanitas ” articles of a similar nature to 
those manufactured by pltfs. : - -Held : the word 
adopted by deft, so resembled pltfs.’ trade mark as 
to be calculated to deceive & mislead ; & therefore 
an interlocutory injunction must be granted to 
restrain deft, from using the word “ Sanitas ” in 
conjunction with ” (^ondi,” or in any other way 
which would infringe pltfs.’ trade mark. — Sanitas 
Co., Ltd. v. Condy (1886), 50 L. T. 621 ; 3 T. L. K. 
226. 

659 . “ ApoUinaris ” — “ ApoUinis.”] — Apotxt- 
NARTS Co., Ltd. v. Herkfeldt <& Campbei.r, 
No. 810, post. 

660 . “ Era James Barber “ Edward Barber.”] 

— B. & her predecessors had for many years 
used on spring cutlery a trade mark which was 
registered in 1877 for cutlery & edge tools as an 
old mark, consisting of the words ” Era James 
Barber, Sheffield. ” Pltf.’s spring cutlery was well 


known in Ireland as ” Barber’s knives.” M. sold 
knives stamped as ” Edward Barber.” “ Edward 
Barber ” had been registered in 1 882 as an old mark 
by D. for table knives & forks, scissors, shears, 
files, & saws. This mark was as M. alleged assigned 
to him by D. in the latter part of 1882 with the 
goodwill of his business. At the trial the judge 
ruled that pltf.’s claim as it stood was for infringe- 
ment of trade mark only, but he allowed an 
amendment extending it to passing off : — Held : 
pltf. was entitled to an injunction, confined to the 
Irish market, & to pocket knives only, & to the 
costs of the action. — B arber v. Manico (1893), 10 
K. P. V. 93. 

Annotation Refd. Tie Soc. Anon. (Iph Verrories do I’Ktoilo’n 

Trado Mk., fl894] 1 Oh. 61. 

661. “La Flor de Margaretta ” — “Margarita.”] 

— ^B. registered the words ” I^a Flor de Margaretta 
as an old trade mark for cigars, & brought an 
action for infringement against S. P. co. for sell- 
ing cigars in boxes branded ” Margarita.” Pltf. 
had sold cigars under liis trade mark for many 
years, liis cigar boxes had borne a label con- 
taining the words ” Fabrica de Tobaccos de la 
V-^uelta Abajo,” but tliis he had discontinued be- 
fore the action was commenced. His cigar boxes, 
used at tlie time of the action, had a lid label which 
included the trade mark & other matters, & had 
printed at the bottom thereof ” Kegd. by H. B. 
0168.” Defts. denied infringement, <S6 among 
other defences, 1 hey set up that pltf. was disentitled 
to maintain his action by reason to the said two 
labels which defts. alleged contained misrepresenta- 
tions. In his cross-examination pltf. was asked to 
give the names A addresses of the manufacturers 
of his cigars sold under t)ie trade mark ; this lie 
refused to do, A tJie judge ruled that, under the 
circumstances of the case, he was not bound to 
answer this question : — Held : defts. had infringed, 
A pltf. was entitled to succeed in his action. — 
Benedicths V. Sullivan, Powell A Oo. (1894), 
12 K. P. 0. 25. 

662. “ Tritlcumlna “ Trltlcine.”]— M eaby A 
Co., Ltd. v. Triticine, Ltd., He Meaby A Co.’s 
Trade Mark, No. 266, ante. 

663. “ Brooks ”— “ J. Brookes.”]— Pltfs. were 
owners of Trade Mark No. 196, 435, Class 37, whicli 
consisted of the word ” Brooks,” A was an old 
mark in use before Aug. 1875. J. Brookes was a 
manufacturer of cycle saddles. Deft.’s saddles 
were stamped with the name ” J. Brookes.” The 
N. co. advertised these saddles as ” Brooks.” 
Pltfs., commenced an action against .f. Brookes A 
the N. CO. to restrain infringement of their trade 
mark A passing off of deft. .1. Brookes’ saddles as 
pltf.’s by tlie use of the word ” Brookes,” A moved 
for an interlocutory injunction. The N. co. did 
not appear : — Held : an injunction must be granted 
against the N. co. to restrain infringement of the 
trado mark, A against other deft, to restrain pass- 
ing off. — B rooks (.1. 11.) A Co., T.td. v. Norfolk 
Cycle Co. A Brookes (1899), 10 K. P. C. 523. 

664. “ G.B.D.” — “ J.B.D.”] — Pltfs. in an 
action for infringement of trade mark, were manu- 
facturers of pipes, pipe cases, A cigar A cigarette 
cases in Paris. They had for many years sold 
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f. AustralUe ** — ** Australite ** ct 
similar device to former trade mark .] — 
Remington v. Welsbasch I.ionT Co. 
OF Australasia (1914), 190. L. It. 237. 

—AUS. 

g. “ Imperial ** soap — “ Imperial 
Bihajtic soap.*‘] — Pltf. had duly regis- 
tered, as his trade mark in the manu- 
facture of soap, the word " Imperial,” 
with a star following It. Deft, put on 


his hoxoH the words ” Impoiial Bibusie 
Soap.” An Injunction was granted 
restraining him from using the word 
" Imperial.” — Crawford v. Shiti'tock 
(1867), 13 Or. 149.- CAN. 

h. “ Cable Cigar, S. Darns ” - - 
” C. P. Ji. cf* C. Cigar.”]- Davis v. 
Reid (1870), 17 Gr. 69.— CAN. 

k. ” Jersey Crexim Yeast Cake” — 
** Jersey Cream ” on top of deHre 
” Yeast Cake ” below it.] — Defts. by 
selling yeast In packages labelled 


“ Jersey Oeain Yeast CJake,” the words 
” Jersey Crolam ” at the top & ” Yeast 
Cake ” at the bottom, with the ropre- 
sontatlou of tu'o Jersey cows A a 
milkmaid between, were: — Held: not 
to infringe pltf.’s mark. — GiLLKrr v. 
Lumsden Bbotiieiis (1904), 24 C. L. T. 
345 ; 8 O. L, R. 168 ; 3 O. W. R. 8.H.— 
CAN. 

1. ” Shur-on ” — ■ ” NtajK-on.”] — A 
trader using tlie term “ staz-on ” as 
descriptive of good'j is not guilty of 
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Sect, 7 , — Infringement of trade marks : Suh-secL 2, 

D, {a) (fc (b).1 

pipes in Great Britain &> Ireland stamped with the 
leitors “ G.B.D.,” enclosed in an oval, which they 
had registered as a trade mark under the Act of 
1876. Deft., a tobacconist In Ijondonderry sold 
pipes stamped “ .T.B.D.,” also enclosed in an oval, 
but denied infi’ingement on the grounds (a) of the 
difference in the letters ; (b) that the stamp on his 
pipes was gilt, whereas pltf.’s trade mark was 
plain cut <fe ungilt ; (c) that there was no evidence 
that de had sold them as of pltf.’s manufacture. 
Proceedings having been taken deft, oftered to 
discontinue using the stamp comxjlained of pro- 
vided he was allowed to sell off the few gross of 
pipes in stock. Tliis ofler was not accepted, & the 
proceedings were continued. Pltfs. were granted 
a perpetual injunction, delivery up of the pipes & 
the instrument , if any, used for stamping the same, 
& costs. — M atu^chal & Huciton M^ConaAN 
ttiatung AS John Baldrtck & Co. (1001), IB 
R. P. 0. 202. 

606. “ Cottolene ** — “ CocosoUne.**] — Pairbank 
(N. K.) Co. V. Cocos Butter Manufacturing Co. 
(1903), 20 T. D. R. 63. 

666. “Seccotlne”- “ Securlne.**] — Pltfs. in 
1894 registered the word “ seccotine ” as a trade 
mark for a cement, & used it extensively. Defts. 
began to sell a cement as “ securine ” : —Held : 
“ Secuiine ” was a colourable imitation of “ secco- 
tine,” an injunction was awarded with conse- 
quential relief. — McCaw, Stevi.nmon iL Orr, 
Ltd. V, Nickous A Co. (1903), 21 JL J*. i\ 15. 

667. “ B. Warsop’s Cricket Bats “ A. War- 
sop’s World-renowned Cricket Bats.”J — Pltfs. 
were old established manufacturers of ” B. Wai- 
‘^op’s Ciicket Bats.” Deft. Alfred Warsop, who 
was fonnerly in ])Uf.’s om])Io>, commenced to sell 
“ A. Warsop’s World-remnvned Cricket Bats,” 
stamped with his initial & surname, with a 
device somewhat similar to tliat which appeared 
on pltf.’s bats. 'I’he word ” registered ” appeared 
on both bats, ]dtf.’& device being in fact registered 
as a trade mark, but not deft.’s although steps had 
been taken to obtain registiation. On pltf.’s 
motion for an interim injunction, no order was made 
on deft, undertaking to sell his bats without any 
mark except his name & addiess “ Marylebone ” : 
— Held : at the trial, the markings on the two bats 
were so distinct that it was impossible for an aver- 
age man about to ]nirchase a f ricket bat to be 
deceived into thinking that deft.’s bat was pltf.’.s 

the action was dismissed, but without costs, b> 
reason of deft.’s wrongful user of the word ” regis- 
tered.”— W arsop (B.) k Sons, lyro. r. Warsop 
1904), 21 R. P. C. 481. 

668. Club Black Enamel ” — “ Hub Black 
Enamel.”] — M. was the registered proprietor of a 
trade mark consisting of an ” ace of clubs ” with 
the word ” club ” upon it, & used the same on 
labels pasted on stone bottles in which lie sold 
” Club Black Enamel ” with descriptive letter- 
press. C. commenced to sell ” Hub Black 
Enamel ” in similar bottles carrying similar labels 


with the deyice of an ” oco of spades ” with very 
similar lettdrpress. An action was brought by 
M. against O. claiming an injunction, damages, & 
costs : — Held : it was a rank case of dishonesty, 
& an injunction was awarded to restrain infringe- 
ment of trade mark & passing off, with one guinea 
damages & costs. - Munday v. Carey (1906), 22 
R. P. C. 273. 

669. “ Colonel ” — ” Colonial.”] — The St. 

M. M. Co. made & sold golf balls & put upon them 
” The Colonel ”& the word ” Colonel ” had been 
registered by the Co. as a Trade Mark for golf balls. 
The CO. brought an action for infringement of 
trade mark & for passing off ; the complaint being 
founded on the sale of ” Colonial ” golf balls by 
defts. The ” Colonial ” balls were sold at Is. & 
the “ Colonel ” at 2s. k 2s. Gd, There was evi- 
dence adduced by defts. to show that no confusion 
was likely on account of the difference in the 
names also in the price : —Held : the words 
” Colonel ” & ” Colonial ” could not readily be 
mistaken the one for the other ; in the make up & 
concomitants of their sale defts.’ balls were 
essentially distinct from pltfs. ; pltfs.’ had not 
prov’^ed confusion ; it w’as impossible in the absence 
of gross fraud on the part of the vendors, for which 
defts.’ would not be responsible that their balls 
could bo passed off as pltfs.’ ; defts. had not been 
guilty of passing off, nor had they infringed jiltfs. 
trade mark.— St. Mungo Manufacturing Co. v. 
Viper <fe Recovering Co. (1910), 27 R. P. C. 420. 

670. ” Anzora ” — ” Onsorla.”] — li. registered 
the word ” Anzora ” as a trade mark in class 32 k 
used it for a hair cream. He discovered that deft, 
was using the word ” Onsoria ” on a hair ci*eam k 
commenced an action to restrain him fiTim infring- 
ing tho trade mark, k from selling hair cream, nol 
of pltf.’s manufacture, under the name ” Onsoria ” 
or any other colourable imitation 4)f the word 
” Anzora,” k from passing-off liis preparation 
as k for the preparation of pltf. Pltf. moved for 
an interlocutory injunction; —Held: it appeared 
from thi‘ materials before the ct. that tho name 
adopted by deft, was calculated to deceive k 
an interlocutory injunction was granted. — Lewis 
T. Vine k Vine’s Perfumery Co. (1913), 31 
R. P. C. 12. 

671. ” Oxo ” — ” Oxot,”] — Pltfs. were owners of 
a registered trade mark consisting of the word 
” 0 X 0 ” under which their fluid beef & solid meat 
extracts were sold. Deft, offered for sale a 
preparation of meat put up in a cube form, but not 
made up like pltfs.’ cubes, under the name of 
” oxot.” Pltfs.’ claimed an injunction restrain- 
ing deft. from infringing their trade mark or fi*om 
selling meat cubes as being pltfs.’ goods under the 
name ” oxot ” or under any other names which 
were colourable imitalions of the word ” oxo ” 
or wore otherwise calculated to represent that the 
goods so sold were those of pltfs. : — Held : the 
difference in sound which arose when the word 
“oxot” is vocalised with or without the ”t” 
at the end of tho second syllable did not constitute 
a valid defence to the action, vocalisation being 


InfrlnKoment of any lights In the use 
of the term “ shur-on ’* by another 
tiador as hia trade mark, nor of fraudu- 
lently counterfeiting almllar goods 
deaciibcd by the latter term : nor la 
Buoh a use of the foimer tonn a colour- 
able imitation of the latter term calcu- 
lated to deceive purchasers, as tho 
terras are neither phonetically nor 
visually alike. — K kustein, Sons & C/O. 
.. Ck)iiKX BRtmiKitH, Rri). (Ont.) 
(1907), tiO S. 0. R. 280 , ‘27 C. J.. T. 
063.— CAN. 

m. “ Congolevm ” — “ Kingolevm,'*] 


— C0NG0T.EUM Co. 01 CJanxda V. Cana- 
dian liiNOLKUMS & Oilcloths, Lid., 
11923] Exch. O. K. 181.— CAN. 

n. ''Imperial*’ — " Salada.”] — Deft, 
adopted for the sale of her tea a 
wrapper of the aamo material & size 
as that of pltf., with a label identical 
In design & colour thereto & with 
practically the same literature, save 
inter alia that tho word “ Imperial ” 
was substituted for the word ” Salada ” : 
— Held : where the general appearance 
of deft. ’8 trade mark & label taken as a 
whole may lead the unwary & un- 


ouutlouH purchaser to take deft.'s 
goods thinking they wore pltf.’s, not- 
withstanding tho substitution of tho 
word “ Imperial ” for that of “ Salada,” 
deft.’s trade mark & label will be 
adjudged to be an Infringement of the 

£ ltf.’s. — Salada Tea Co. op Canada, 
iTD. V. Kearney, [1925] Exch. O. H. 
119.— CAN. 

o. Whdher letter or combination of 
letiera may constitute trade inark ,] — 
There is no warranty for the broad 
proposition that a letter or combina- 
tion of letters cannot constitute a trade 
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but one of the elements to bo token into considera- 
tion in actions for infringement of trade marks ; 
& the adoption of the name “ oxot ” by deft, 
for his moat cubes was not legitimate trading 
&> pltfs. were entitled to tho injimction they 
claimed with costs. — Oxo, liTD. v. King (1917), 
34 B. P. C. 166. 

672. “ Uto or “ Y. To »» — “ Rlto.*»] — 

Fitchetts, Ltd. v. Loubet & Co., Ltd., Re 
Begistered Trade Marks, No. 271, ante, 

678. “ 999 “ 99.*’]— In 1907 pltfs.’ pre- 
decessor in business registered as a trade mark the 
number “ 999 ” in respect of cigarettes. At the 
same time he also registered the numbera “ 111,” 
“ 222,” & ” 565 ” for tho same goods. Pltfs. 
were the registered proprietors of all these marks, 
& also of marks which included the numbers 
” 333,” “ 444,” ” 666,” & “ 777,” but in each case 
with a disclaimer in respect- of the numbers. The 
number ” 999,” as also ” 555,” was used for 
certain of the “ State Express ” cigarettes sold by 
pltfs., such cigarettes being Virginia cigarettes, 
” 999 ” being for a higher priced cigarette than 
‘‘ 555.” In 1922 deft. co. decided to bring out, 
& subsequently sold, Turkish cigai-cttes on the 
boxes &- packets of which they put the number 
” 99 ” & ” double nine.” The boxes & packets 
bore prominently the name ” Lucana ” & defts.’ 
name & registered trade mark, & the get-up of 
them was quite different from that of pltfs.’ 
boxes & packets of their ” 999 ” cigarettes, & the 
price was considerably less. Lefts, had had for 
some time previously on the market Virginia 
cigarettes bearing tho number ” (Hi ” <te the word 
” Lucana.” Pltfs. brought an action against 
defts. foi* infringement of their trade mark ” 999 ” 
& for passing off. it was contended for pltfs. that 
they were the only firm in the tobacco trade that 
used a series of recun*ing numerals <& that any 
number consisting of recurring nines would lead 
t/O deception <te confusion, & that their ‘‘ 999 ” 
cigarettes had come to be so asked for by customers 
that confusion would result. It was admitted 
that the use of numbers was common in the trade, 
& there was evidence of the \ise of a single ‘‘ 9 ” 
{inter alia) by a co. closely associated with defts., 
&> of several instances of double recurring numerals, 
including in one case the number ” 99.” At the 
trial pltfs. alleged a dishonest intention on the part 
of defts. : — Held : there was no ground for the 
charge of dishonest intention ; the idea of pltfs.’ 
trade mark was, at most, triplication & there was 
no infringement of pltfs.’ trade mark ” 999 ” ; 
pltfs.’ ” 999 ” cigarett-es were usually asked for 
as ” State Express ” cigarettes with a reference to 
the number there was no short term without 
any reference to “ State Express ” by which 
those cigarettes were generally known to the 
public ; & there was no risk of deception or 

confusion. — ^Ardath Tobacco Co., Jjtd. v, 
Sandortdes (W.), lyrn. (1924), 42 R. P. C. 50. 

674. ** Amaml ” — “Amata.*'] — Pltf. co. carried 
on business as manufacturers of perfumery, toilet 
preparations & other similar articles, & had for 


many years distinguished their goods by the 
application thereto, & the use in connection there 
with, of the word ” Amami.” In July, 1909, they 
registered that word as a trade mark for goods in 
Class 48. The trade mark was to be applied to 
perfumery, including toilet articles & preparations 
for the teeth & hair & perfumed soap. In Jan. 
1924, deft. co. was incorporated for the purpose, 
according: to the Memorandum of Assocn. of 
(a) carrymg on business as wholesale manufacturers 
of toilet preparation, & (6) publishers of medical 
books & publications relating thereto, but the real 
object was to sell a medical book written by one 
of the two directors, & tho co. had not sold toilet 
preparations, but on letter paper had described 
themselves as ” Wholesale Manufacturers of Amata 
Toilet Preparations.” The share capital was £100 
divided into 100 shares, the whole of which were 
taken up by the two signatories to the Memo- 
randum who were also the only directors of the co. 
Pltf. CO. commenced an action against deft. co. & 
tho two directors for an injunction restraining 
them (inter alia) ” from selling or offering or 
exposing or advertising for sale or procuring to bo 
sold any such goods as aforesaid ” — i.e., per- 
fumery or toilet articles or preparations — “ not 
being pltfs.’ goods under the name ‘ Amata ’ or 
under any other name which by reason of colour- 
able imitation of the word ‘ Amami ’ or otherwise 
is calculat-ed to deceive ” & from infringing pltfs.’ 
trade mark, & from carrying on business as manu- 
facturers of toilet preparations under the name 
” Amata, Ltd.” At the trial defts. claimed the 
right to use (he word ” Amata ” for toilet pr(‘para- 
tions : — Held : (1) the sale of toilet preparations 
by deft. co. as ” Arnaia ” cream or ” Amata ” 
perfume, or any other toilet preparation with the 
word ” Amata ” affixed, would almost necessarily 
lead to confusion, & an injunction in the terms 
quoted above must be giant ed, but not the 
injunction asked for to restrain the use of the name 
Amata, Ltd., & deft. co. must pay pltfs.’ costs ; 
there was no evidence that deft. co. had been 
formed by the other two defts. for the purpose of 
doing a wrongful act, & no claim had been 
established by pltfs. against these defts. personally, 
<k the action against them must be dismissed wdth 
costs. — Prichard & Constance (Wholesalio), 
Ltd, V. Amata, I/td. (1924), 42 R. P. C. 63. 

675. “ Ustikon “ Justlckon.”]— 7?e Davis’s 
Trade Marks, Davis v. Sussex Rubber (’o., 
No. 67, ante. 

676. “ Silent Knight ” ~ “ Red Knight.”]— 

Forth Clyde & Sunnyside Iron Cos., I/td. v. 
8ugo (Wttrtam) & Co., Ltd., No. 629, ante. 

(b) Designs. 

677. Elephant.] — Tho owners of a trade mark, 
registered in 1877, of an elephant as applied to tea, 
commenced an action to restrain defts. from 
infringing the trade mark, & from selling any tea 
by the description of an elephant tea or tea of tlio 
elephant brand. Defts. were the owners of a 


mark.-— B anarsi Das v. li. (1928), 
I. L. K. 9 Lah. 491.— IND. 


p. “ Ajar " — “ ^ 

Cross, 11917] N. Z. 


Ajex .'*\ — Fabian 
L. R. 203.— N.Z. 


V. 


q. “ African, Trafford, Pearl, Mis- 
tress d. Fortress.*' — "South African, 
Stafford, Pearl, New Master, Mistress 
<£♦ Matron ."] — Smith & Welmtood v. 
Carron Co. (1890), 13 H. P. C. 108. 
- SCOT. 


T. “ Lavona " — " Lawoma."] — To- 
KALON, Ltd. V. Davidson & Co. 
(1914), 31 R. P. C. 74.-— SOOT. 


t. "Rooibosch" — " Rood(J)03ch."\ 
Re^. obtained tho regifitiatlon of 
tracfo mark for bush tea, one oHscntlal 
particular of wlilch was the name of 
“ Roolbosoh " tea. Before this retrls- 
tration tho same kind of tea had been 
known by sovoral names, one of them 
being Red Bush tea or in Dutcli 
“ Roodoboscli ” tea, & appts. had sold 
similar tea imder that appellation : — 
Held : os the words had reforenco to 
tho quahty of tho tea & wore not 
invented words, appts. were ontlthd 
to have the mark removed from Ihe 
register. — Hkatlik Brothers r. 


H\rtley (1909), 20 S. C. 589; 19 

C. T. R. 954.— S. AF. 

PART I. SECT. 7, SUB-SECT. 2.— 
D. (b). 

677 i. Elephant.] — Badiscuk, Ani- 
line & Soda Fabrik v. Maneckjt 
Shapurji Katrak (1893), I. L. R. 17 
Boiu. 684.- IND. 

a. Similar drawinus of town haU — 
Inkcly to dsretve natives.}-— CowiK 
Brothers & Co. v. Herbert (1897), 
24 R. (Ct. of Sobs.) 863 j 34 Sc. h. It. 
280 ; 4 S. L. T. 243.— SCJOT. 
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fled. 7. Infringement of trade marks: Suh-sed. 2, action to restrain the use by another Ann of soap 
■D> jh), E, : mib-sect. 3, A.] manufacturers of a poster, on which a ship was a 

mark, registered in 1876, of an elephant applied Pi'ominent feature. This ship was different from 
to coffee, & had recently commenced to put this pitfs., (fe boro on its sail a conspicuous 

mark on packets of tea. The elephants in the two cross, defts.’ trade mark being a hospital 

cases, when compared together, were different, nurse witli a Geneva cross on one arm. The poster 
On a motion for an interlocutory injunction defts.’ name prominently, the words 

Held: (l)deft8. were infringing the trade mark, even “ Powder, Hoap.” Pitfs. alleged that the 

though they put round their packets words stating Poster was calculated to deceive by leading people 
that it was the elephant brand for coffee & an conclusion that defts. were tlie makers of 

injunction should be granted as to ' that ; “ ^^iP I^rand Soap.” They moved for an inter- 

(2) pitfs. had not, on the evidence, made out that locutory injunction, which was refused by the 
their tea was known as elephant tea. — Upper judge. Pitfs. appealed, & the action was settled 
Assam Tea Co. V. Herbert & Co. (1889), 7 R. P. O. ct., pitfs. accepting an offer by defts. not to 
183, C. A. ’ * use the poster in connection with powder or soap. 

yinnotaUon :~-As fo (1)' Refd. Jarreti v. British North a trade mark may be infringed by 

Borneo Cigar Co. (1892). 37 Sol. Jo. IIG. advertisement. — PRICE’S PATENT CANDLE Co., 


678. Dancing girl.] — Jarrett v. British North 
Borneo Cigar Co. (1892), 37 Sol. Jo. 116. 

679. Llon.J— -H. S. took over in 1891 the busi- 

ness of The Lion Soap co. & subsequently sold 

Bed Lion Soap,” ” Golden Lion Soap,” 

” lion (^arbolic Soap,” the first in large quantities. 
They were the owners of several registered trade 
marks, one being the word ” lion,” & the others 
comprising t lie device of a lion, but they did not 
use any of their trade marks as such upon their 
soap wi'appers. Their soaps became known as 
’ Lion Soaps.” K., a limited co., who dealt in 
arms <& ammunition, A: had registered & used for 
such goods the trade mark of a lion’s head began to 
sell soap in four difTerent wrappers, unlike H. <fc 
S.’s wi‘a})per8, but having thereon tlie representa- 
tion of a lion’s head in several places, in some 
cases with the words “ Trade Mark ” attached. 
K.’s name was prominent on their wrappers. An 
action was brought by B . S, against K. to restrain 
them from infringing pitfs.’ trade marks, & to 
restrain them from selling soap in wrappers or 
boxes bearing the device of a lion or a lion’s head, 
^ from using the device of a lion & the word lion 
in the course of their trade in soap ; — Held : pitfs. 
had not established a case of infringement of trade 
mark, but were entitled to an injunction to restrain 
defts. from selling, or offering for sale, soap in the 
wrappers complained of or so as to induce the 
belief that defts.’ soaps arc manufactured by 
pitfs. — Hodgson & Simpson v. Kynoch, J.td. 
(1898), H) K. B. C. 46.^. 

F. Use hi Printed Matter, 

680. Price lists.]— T. registered the word 

Baffle ” as a trade maik for safes, brought an 

action against W. for infringement. T. moved for 
an interlocutary injunction in his action, & moved 
to expunge the ti-ade mark on tlie ground that it 
was descriptive of an article which anyone could 
make <fe use. W. also proved that he did not use 
the word in question on his goods, but only in his 
price lists : — Held : T.’s trade mark was properly 
on the Register & ought not to be expunged, but 
W. had not infringed T.’s rights by using the word 
m his price lists as he had done.- Talbot v. 
Webley, Re Talbot’s Trade Mark (1886) S 
R. B. 0. 276. 

681. Advertisements.] — Manufacturers of soap, 
whose registered trade mark consisted of a ship, 
& whose goods had in consequence come to be 
known as ” Ship Brand ” soap, commenced an 


I Ltd. V. Jeyes’ Sanitary Gompounds Co., Ltd. 
(1901), 19 R. B. 0. 17, C. A. 

682. .] — Bourne v. Swan & Edgar, Ltd., 

Re Bourne’s Trade Marks, No. 311, ante. 

683. .] — Bltf., who was a boot retailer, 

registered a device in class 38, in respect of boots, 
shoes & leggings, etc., which consisted of the 
reiiresentation of a pick together with the word 
“ Pick.” Defts., who were also boot retailers, 
advertised then* goods by show cards, posters 
on which appeared a x)ick with the words, ” Bar- 
gains. Pick them Out.” Bltf. commenced an 
action against defts. to restrain them from 
infringing his registered traile mark k from 
passing off their goods as k for liis goods, <S: 
applied for an interlocutory injunction. Defts. 
alleged that tliey had not infringed pltf.’s trade 
mark, inasmuch as they had not used the device 
of a pick on the goods themselves, k furtlier, that 
they used the word ‘‘ Pick,” as a verb in calling 
attention to their goods : —Held : there must bo 
an injunction till the trial to restrain defts. from 
using the device of a pick similar to that in the 
trade mark, or the word ” Pick ” in connection 
with their goods. — Briggs (trading as Briggs k 
Co.) V. Dunn k Son (1011), 28 R. P. C. 704. 

684. .] — The registered proprietors of these 

trade marks registered in class 13 in resi^ect of steel 
belting lacing commenced an action for infringe- 
ment of the trade marks, k gave notice of motion 
for an interlocutory injunction. The trade marks 
consisted respectively of the device of an alligator, 
the word ” alligator,” k the device of an alligator 
with the word ” alligator ” on it. Pitfs. com- 
plained of an advertisement by defts. in a trade 
journal advertising ” Steelace Beltlacing, Alligator 
Pattern — Prices from the sole manufacturers,” 
followed by their name & address. Defts. con- 
tended that there was no user by them as a trade 
mark & that there was no infringement : — Held : 
there was a use by defts. of the word ” Alligator ” 
for the purpose of indicating the origin of the 
goods, indicating that defts. were making the 
goods which were really the goods of the owners 
of the trade marks. An interlocutory injunction 
from infringing the two last-mentioned trade marks 
was granted. — Stone (J. B.) k Co., Ltd. v, 
Steelace Manufacturing Co., Ltd. (1928), 46 
R. P. C. 127. 

685. Specification.] — Notes op Rulings by the 

Comptroller- General, 1914 (A) (1914), 31 

R. P. C. App. i. 


SUB-SECT. 2. — E. that " Sudha Slndha was hie rogiB- 

081 1. Advertisements.] — Deft., a resi- trade mark & ho brought this suit for 

published advertise- an lujunction & for damages Held : 
distributed hand-bills at M. a trade mark could be infringed by 

A known as means of advorileement.- Khksjitba. 

Ahll Hudha Slndbu.” Pllf. alleged 3’al Bhauma v. Panoham Binoh 


Varma (1915), I. L. R. 37 All. 446.— 

IND. 

b. Beer labels.] — Molson's Brew 

ERY 1?. OuroINAL SALVADOR (1915), 
16 Q. I*. U. 38.5.— CAN. 



Part I. — Trade Marks. 


226 


SuB-BEOT. 3 . — Proceedings for Infringe- 
ment. 

A. In General. 

See Trade Marks Act, 1906 (c. 16), s. 69. 

686. Right to jury — Discretion of court.] — An 

action to restrain the use of a trade name involved, 
besides the usual trade mark issues the special 
question whether the name had not become the 
name of a specific machine. Upon motion by deft, 
for transfer of the action to a common law division 
& for a trial, & for the settlement of issues to be 
tried by judge & jury ; —Held : under R. S. 0., 
1876, Ord. 36, rr. 3, 20, the action was unfit for 
a jury, & motion refused. — S inger Manufactur- 
ing Co. V. Loog (1879), 11 Ch. D. 650 ; 48 L. J. Oh. 
047 ; 40 L. T. 647 ; 27 W. R. 903 ; subsequent 
'proceedings (1882), 8 App. Cas. 15, H. L. 

687. Issue of fact of minor importance.] 

— Deft, to an action in the Ch. Div. for infringe- 
ment of a trade mark is not entitled as of right, 
under R. S. C., 1876, Ord. 30, to have the action 
tried before a judge & juiy, but only, subject to 
the discretion given to the ct. by R. S. 0., 1875, 
Ord. 30, r. 20, to a trial by jury of issues of fact 
in the action ; <Sc such discretion of refusing a 
trial by jury will be exercised where the issue 
of fact fit to bo tried by a jury is of minor import- 
ance as compared with the main questions involved 
in the action. — S pratt’s Patent v . Ward & Co. 
(1879), 11 Ch. D. 240 ; 48 L. .T. Ch. 046 ; 40 L. T. 
260 ; 27 W. R. 470. 

Annotation : — Expld. Slnffor ManufaoUirlngr Co. r. Loog 

(1879), 11 Ch. D. 650. 

688. Question of damages.] -- In 

an action brouglit by pltf. in the Ch. Div. against 
defts., in respect of an infringement by them of his 
registered trade mark, & claiming an account 
of profits or damages, defts. submitted to a 
perpetual injunction ; & the only question remain- 
ing to be tried was what damages should be paid, 
pltf. waiving any account of profits. Pltf. aiiplied 
to the ct. that the action might bo transferred to 
the Q. B. Div., so that it might bo tried with a 
jury. This application was opposed by defts., 
on the ground that, under R. 8. C., 1883, Ord. 36, 
r. 4, the judge had a discretion ; that the 
damages could be as well ascertained by the judge 
in ct. or chambers as by a jury : — Held : the judge 
had no discretion, & under R. S. (J., 1883, Ord. 36, 
r. 0, an order must be made for a trial with a jury ; 
but even if the ct. had a discretion, this was not 
a case in which such discretion ouglit to be 
exercised, the only question remaining at issue in 
the action being in regard to the amount of damages 
for the infringement of the trade mark, which 
question would he more properly tried with than 
without a 3ury. — F ennessy v . Rabbits & Sons 
(1887), 56 L. T. 138. 

Atmo^ahon Refd. Fonnessoy t\ Clark (1887), 57 L. J. Ch. 

689. Security for costs — Motion by person resi- 
dent abroad — Not party to action.] — Pltf. obtained 
an injunction to restrain defts. from parting with 
goods alleged to bear improperly pltf.’s trade 
mark. Defts., who wore shipowners, had no 
interest in the goods, which had only been put in 


thehr hands for transmission. S., a resident in 
America, who claimed to be owner of the goods, 
served notice of motion that he might bo at liberty 
to reship the ^oods to a foreign port, & that if 
necessary he might be added as deft . to the action ; 
— Held : S. must give security for the costs of 
the motion, for that whatever his position as to 
costs might be if <& when he was made deft., 
he must on this motion be treated as a person 
resident abroad coming forward to enforce a right, 
& stood in the position of pltf. — ^Apollinaris Co, 
V. Wilson (1886), 31 Ch. D. 632 ; 55 L. J. Ch. 665 ; 
64 L. T. 478 ; 84 W. R. 537 ; 2 T. L. R. 355, 


0. A. 

Annotations: — Distd. Moser v. Marsdon, [1892] 1 (’h. 487 
Jte Miller’s Patout (1894), 63 h. J. Oh. 321. 

690. Service out of the jurisdiction — Action not 
matter for English courts.] — A summons by 
T. A. M., a manufacturer, resident in Scotland, for 
leave to register a trade mark, was pending before 
the judge & was opposed by J. M., also resident 
& carrying on a similar manufacture in Scotland, 
on the ground that the mark was similar to one 
belonging to J. M. .1. M. applied for leave to issue 
a writ against T. A. M. for an injunction & damages, 
on the ground that T. A. M. was selling his goods 
in England in such a way as to lead the public to 
believe that they were J. M.’s goods, J. M. 
deposed that the same witnesses would be required 
on the smnmons & in the action, & that it would be 
most convenient & would save great expense if 
the action was brought in England, or that the 
summons & action could bo tried together : — 
Held : as an injunction in England could onljr be 
enforced against agents of T. A. M., & not against 
himself, leave ought not to be given to issue the 
writ, the matter being one wliich was better loft 
to the Cts. of Scotland.— Marshall v. Marshall 


(1888), 38 Ch. D. 330 ; 59 L. T. 484, C. A. 

Distd. lie Burland’s Trade Mk., Biulaud v. 
Broxburn Oil Co. (1889). 41 Ch. Ap d. Kinahan 

r. Kinahan (1890), 45 Ch. D. 78. Refd. Badlsche AulUn 
und Soda Fabrik v. .Johnson & Basic Chemical Works, 
Bindschodler. [1896] 1 Ch. 25. 


691, .] — (1) An action was brought 

in England, by a firm having places of bi^iness 
in Dublin & London, to restrain defts., a limited 
CO., having its registered office in Belfast, from 
infringing pltfs.’ trade mark by the sale of goods 
under a similar trade mark in England. Defts. 
had no agents or depots in England, but supplied 
occasional customers in England direct from 
Belfast. A motion was also pending in England 
by pltfs. under Patents, Designs, Trade Marks 
Act, 1883 (c. 67), s. 90, to expunge defts.’ trade 
mark, & it was proposed by pltfs. that the action 
& motion sliould come on together: — Held: the 
action was to be regarded as practically an Irish 
& not an English action ; & an order obtained 
ex parte by pltfs. under R. S. C., 1883, giving 
them leave to issue & serve the writ out of the 
jurisdiction, was, notwithstanding the pending 
motion to expunge, discharged with costs. 

(2) The fact that a motion on behalf of pltfs. 
to rectify the Register by striking out defts.’ 
trade mark is pending is not material in con- 
sidering the balance of convenience to the parties. 


PART I. SECT. 7, SUB-SECT. 3.— A. 

0 . Necessity for registration before 
action.] — Tho fact that pltf. has brought 
an action for Infringement before 
reglsterlug his trade mark, which 
action has therefore proved abortive, 
does not prevent him from bringing 
another action after registering. — 
Smith v. Fair (1887), 14 O. R. 729.— 
CAN. 

d. Jurisdiction of court — Exchequer 

J. — VOL. XLIII 


Court .] — Tho Exchequer Ct. of CJanada 
has Jurisdiction to restrain any infringe- 
ment of a trade mark but has no juris- 
diction to entertain on action seeking 
damages for passing off goods of pltf. 
as those manufactured & sold by deft. 
— Mickelson Shapiro Co. v. Miokel- 
soN Drug & Chemical Co., Ltd. (1914 ), 
15 Exch. C. R. 276 ; 8 VV. W. R. 153. 
—CAN. 

e. .] — In granting injimctlons to 


S rovent tho infringement of tiade niai , 
10 ct. exorcises Its Jurisdiction in the 
aid of cts. of law, i.e. when an action 
could he maintained in a ct. of law. 
But it docs not exorcise an independent 
Jurisdiction. — Foot v. Lea (1850), 13 
1. Eq. R. 484.— IR. 

f. .] — Dawson v. Stewart 

(1905), 22 R. P. C. 250.— SCOT. 

g. Whether petition for expunging of 
trade mark may be joined with claim 

Q 
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Sect, 7. — Infringement of trade marks : Svb-sect. 3, 

A., B,, C., E. & I\] 

— Kinahan V. Kinahan (1890), 45 Ch. D. 78 ; 69 
L. J. Ch. 705 ; 02 L. T. 718 ; 38 W. R. 655. 
Annotation :-~As to (2) Re!d. lie King’s Trade Mk., [1892] 

2 Ch. 402. 

692. Proceedings for rectification pending — 

Whether material.] — Kjnahan v. Kinahan, No. 
691, ante. 

693. Certificate of right to exclusive use — 
Granted when right comes into question.] — 

Field (J. C. & J.) & Co., Ltd. v. Wagel Syndicate, 
Ltd., Re Trade Mark 96,997, No. 33, ante. 

694. No Jurisdiction in county court.] — The 
county ct. has no jurisdiction to entertain an action 
for an injunction to restrain an infringement of a 
registered trade mark. — Bow v. Hart, [1905] 1 
K. B. 592 ; 74 L. J. K. B. 341 ; 92 L. T. 181 ; 63 
W. R. 372 ; 21 T. L. R. 251 ; 49 Sol. Jo. 258, 
C. A. 

SeCt noWf Trade Marks Act, 1905 (c. 16), s. 39. 

696 Amendment of pleadings — Addition of claim 
for passing off — Claim in writ — Omitted in state- 
ment of claim.] — Rossell (Henry) & Co., Ltd. 
V. Hodges (1918), 35 R. P. C. 285 ; subsequent 
proceedings (1919), 30 R. P. C. 175. 

696. Action against two defendants — Default in 
defence by one defendant — Whether Judgment re- 
coverable — Before trial of action against other 
defendant.] — In an action for infringement of a 
registered trade mark & for passing off against two 
defts., the A. oo. & the B. co., the A. co. made 
default in delivering a defence. The B. co. 
delivered a defence & the action was set down for 
trial against that co. Pltfs. moved for judgment 
against the A. oo. in default of defence & also 
moved to rectify the register by expunging the 
registration of certain trade marks which the A. 
co. had registered : — Held : the claim against the 
two defts. being severable, pltfs. were entitled to 
judgment against the A. co. without waiting for the 
trial of the action against the B. co. An order for 
rectifying the Register was also made. — Wein- 
berg V. Balkan Sobranie Cigarettes, Ltd. 

1923), 40 R. P. C. 399. 

B. Who May Sue. 

697. Person acquiring title by user — Long user.] 

— Taylor v. Taylor, No. 595, ante. 

698. .] — Long user of a trade mark 

gives such a property in it to the owner that 
another person cannot adopt the same device, 
even though it be his family crest. — Standish v. 
Whitwell (ISfiO), 14 W. R. 612. 

699. .] — I^ltfs., a firm of pyrotechnists, 

& their predecessors in business had for nearly 
fifty years, namely, since I860 down to 1910, 
been making & selling fireworks under the descrip- 
tion “ Crystal Palace Fireworks,” they having 
throughout that period the exclusive right of 
riving firework displays at the Crystal Palace. 
In 1891 they had registered as an old trade mark 
in connection with fireworks the words ” Crystal 
Palace,” They had also registered two other trade 


Names and Designs. 

marks consisting of representations of the Crystal 
Palace. 

They used the t-erm for all their goods of the 
firework class. It was not limited to the dis- 
plays that they gave at the Crystal Palace. Their 
goods were asked for as ” Crystal Palace Fire- 
works ” & wore supplied under that name. 

Pltfs. having ceased to have the contract, 
defts., another firm of pyrotechnists, obtained in 
the year 1910 f/ho right to give firework displays 
at the Crystal Palace, & thereupon they sought to 
describe their fireworks as ” Crystal Palace Fire- 
works ” with the addition of their own name : — 
Held : pltfs. having for nearly fifty yeai-s applied 
the words ” Crystal Palace ” to their goods, it 
was irrelevant to consider whether they hod still 
got the right to give displays of fireworks at the 
Crystal Palace ; the use of those words did not 
imply that they had ; & therefore they were 

entitled to a perpetual injunction to restrain 
defts. — ^Brock (C. T.) Co.’s ” Crystal Palace ” 
Fireworks, Ltd. v. Pain (James) & Hons (1911), 
105 L. T. 976 ; 28 R. P. C. 097, C. A. 

700. .] — There is no property in a trade 

mark ; but a person who has been in the habit 
of using a particular mark may prevent other 
piTSons from fraudulently taking advantage of 
the reputation which his goods have acquired, by 
using his mark in order to pass off their goods as 
his to his injury. 

A foreign manufacturer has a remedy by suit 
in tliia country for an injunction <te account of 
profits against a manufacturer hero who has 
committed a fraud upon him by using his trade 
mark for the purpose of inducing the public to 
believe that the goods so marked were manu- 
factured by the foreigner. 

This relief is found upon the personal injury 
caused to pltf. by deft.’s fraud, & exists, although 
pltf. resides & carries on his business in another 
country, & has no establishment here, & does not 
even sell his goods in this country. — Collins Co. v. 
Brown (1857), 3 K. & J. 423 ; 30 L. T. O. S. 62 ; 3 
Jur. N. S. 929 ; 69 K. R. 1174. 

Annotations : — Apia. Colllnd Co. V, Koovob (1859), 28 L. .T. Ch. 

56 ; Hoc. Anon, des Anciens Etahliflsoments Panhard. ot 

Levaesor v. Panhard Lovaesor Motor Co., [1901 ] 2 Ch. 613. 

Mentd. Prloleau v. United States & Johnson (1866), L. U. 

2 Eq. 659 ; U.B.A. v. Wagner (1867), L. K. 3 Eq. 724. 

701. S. P. Collins Co. v. Cowen (1867), 3 
K. & J. 428 ; 29 L. T. O. H. 246 ; 3 Jur. N. S. 929 ; 
5 W. R. 676 ; 69 E. R. 1177. 

Annotation : — Befd. Singer Maunfaeturing C’o. v. Wilson 

(1876), 2 Ch. D. 434. 

702. Allen.] — Collins Co. v. Brown, No. 700, 
ante. 

703. S. P. Collins Co. v. Cowen (1867), 3 
K. & J. 428 ; 29 L. T. O. H. 246 ; 3 Jur. N. S. 
929 ; 6 W. R. 676 ; 69 E. II. 1177. 

Annotation : — Be!d. Singer Manufacturing Co. v. Wilson 

(1876), 2 Ch. D. 434. 

704 . Not usually selling goods in England.] 

— ^An alien can sue in the cts. of this country to 
restrain the fraudulent appropriation of his trade 
mark, although the goods on which such trade mark 
is affixed are not usually sold by him in this country. 


for infringement ,.] — Whoro petitioner 
has filed a petition in this ct. asking 
that a trade mark be oxpimged. he 
should not bo permitted to amend his 
petition by Joining thereto a claim for 
Infringement. — Thermooenbj Co., Ltd. 
V. COMPAGNIE ClIIMIQUE DE8 PRODUITS 
HE France Ltee., [1926] 2 D. L. K. 
271 ; [1926] Kxch. C. K. 111.— CAN. 

PART I. SECT. 7, SUB-SECT. 8.— B. 

700 i. Person acqmring title by user.] 


— Heiniqer V. Droz (1900), I. L, R. 
25 Bom. 433.— IND. 

h. Vendor of goods .] — ^An action for 
the infrlnffement of a trade mark is 
maintainable, even though pltf. be 
not the manufacturer or sdeotor of the 
goods, but merely a vendor of them. — 
Jawala Prasad v. Munna Lax 
Skrowjek (1909), I. L. R. 37 Oalo. 
204.— IND. 

k. Importers of goods,] — Applts. 


sought to restrain resps. from selling in 
India a well known brand of cigarettes 
which for some years applts. alone had 
been importing into 8c selling In India ; 
they were assfenoes of the trade mark 
& goodwill for India. Resps. having 
bought over 20,000,000 of the cigarettes 
cheaply from purchasers from the 
manufacturers (who granted applts. 
the sole rights for India) were able to 
undersell applts. The sales by resps. 
involved no breach of contract, nils- 
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—Collins Co. v. Reeves (1868), 28 L. J. Ch. 50 ; 
33 L. T. O. S. 101 ; 4 Jiir. N. S. 866 ; 6 W. B. 
717. 

Anttoiafiort : — Mentd. U.S.A. v. Prioloau, PriolcQU v. U.S.A. 

(1866), 38 L. J. Ch. 36. 

705. Either of two persons separately entitled.] — 

Deft, sold tobacco pipes packed in boxes or 
cases, upon which were labels or descriptions of a 
similar character to those of pltf., using pltf.’s 
name as being the real manufacturer, deft, having 
a person in his employ of that name : — Held : 
such colourable imitation & use of the labels & 
descriptions could be restrained by injunction. 

Two persons, sons of their father, who had 
ori^nated the manufacture of such pipes, & 
designated them as “ Southoru’s Broseley pipes," 
on the death of their father, manufactured at 
Broseley, but at separate establishments, & for 
their separate benefit, pipes of a like character ; 
one of the brothers instituted a suit to restrain the 
use of this trade mark, the other declining to join 
in such suit : — Held : the one brother might 
alone file a bill for an injunction So account. — 
SouTHORN V. Reynolds (1805), 12 L. T. 75. 

706. Exporting agent — Effect of local custom.] — 
An arrangement was made between W., R., & G., 
that W., a manufacturer, should consign cotton 
cloths to G. in Rangoon, paying him an inclusive 
commission. The goods were to bo exported 
tlirough R., who acted as shipping agent, & was 
to see to the goods being fimshed & packed, for 
which services he received a commission from G. 
A particular mark was by arrangement between 
the three parties adopted for the goods, of which 
some portions & the general arrangement were 
new, & other portions consisted of R.’s name & 
arms, & of a symbol which had formerly been used 
by G. After goods had been regularly exported 
for some years under this arrangement, W. 
ceased to send goods through R., & commenced 
exporting them to Rangoon through the agency 
of P., continuing to use the old mark except that 
the name & arms of P. were substituted for 
those of R. At the same time 11, commenced 
exporting other goods under the old mark. Cross 
actions were commenced for injunctions, in which 
K. set up an alleged custom in Manchester, giving 
the right to the trade marks to the shipping agent : 
— Ueld : upon the evidence, no such custom 
existed, neither R. nor W. had any exclusive right 
to the use of the mark, & both actions must bo 
dismissed. — Robinson v. Pinlay, Ward v. Robin- 
son (1878), 9 Ch. D. 487 ; 39 T.. T. 398 ; 27 W. R. 
294, C. A. 

An^kitions : — Apld. lie Jones’s Trade Mk. (1886), 53 L. T. 1. 

Rexd. Re Orr Ewing, Re Trade Marks Registration Acts, 

1875 & 1876 (1878), 47 L. ,T. Ch. 807 ; Re Crompton’s 

Trade Mk., [1902] 1 Ch. 758 ; Re Warsohaner’s Appln. 

(1925), 43 R. P. C. 46. 

707. Executors.] — Oakby & Sons v. Dalton, 
No. 691, ante. 

Effect of acquiescence .] — See No. 676, ante. 

708. Manufacturer — Not assignee of business to 
which goods supplied.] — The manufacturer of 
articles has no right to sue for infringement of a 
trade ^ mark attached to a business to which he 
supplies goods, but which has not been assigned 
to him. — ULI.MANN & Co. v. Cesar Deuba, [1908] 
A. C. 443 ; 78 L. J. P. C. 41 ; 99 L. T. 531, 
P. C. 


C. Delay or Acquiescence. 

See Sub -sect. 6, C., •post. 

D. Ejfect of Offer by Defenda)if. 

See Sub-sect. 6, D., post, 

E, Discovery and Interrogatories. 

Discovery.] — See Discovery, Vol. XVITT., pp. 
43, 60, 61, Nos. 17, 83-88. 

Interrogatories.] — See Discovery, Vol. XVIIT., 
p. 221, No. 1690. 

F. Evidence. 

709. Onus of proof — On plaintiff — To show 
special damage.] — I^eather Cloth Co. v . Hirscti- 
FIKLD, No. 825, post. , 

710. On defendant — ^To displace plaintiff’s 

prima facie right.] — Reinhardt v. Spalding, No. 
312, ante. 

711. To show that purchasers will not 

be deceived.] — Orr Ewing &; Co. v. .Ioiinston 
So Co., No. 186, ante. 

Where long user pleaded.] — See No. 358, 

ante. 

712. Cross-examination — On matter not pleaded 
— User of “ patent.’*] — IiEver So Co. v. Good- 
win Brothers, as reported in [1887] W. N. 107, 
C. A. 

Annotations : — FoUd. Boake, Roberts v. Wayland, Rc 

Boake, Roberts’ Trade Mks. (1909), 26 R. P. O. 251, 

Mentd. Saxlehner v. Apollinaris (Jo., [1897] 1 Ch. 893 ; 

Price’s Patent Candle Co. v. Ofirston & Tennant (1909), 

26 R. P. O. 797 ; Edge v. Niccolls (1910). 80 L. J. Ch. 

154; Lines v. FarHs (1925), 43 R. P. C. 64; Smith’s 

Potato Crisps v. Paigo^s J’otato Crisps (1928), 45 R. 1». C. 

132. 

713. (1) In 1886, pltfs., a 

firm of manufacturing chemists, began to manu- 
facture, under Letters Patent granted to them in 
that year, a chemical salt which they called Kalium 
Meta Sulphite or “ K.M.S." In the same year 
they registered two trade marks upon which 
appeared {inter alia) the letters “ K.M.S." The 
Letters Patent expired in 1899. During the years 
in which the Letters Patent wore in force, So 
afterwards up to the date of the trial, pltfs. con- 
tinued to manufacture this salt & to put it upon the 
market. They sold it as Kalium Meta Sulphite, 
or more generally as " K.M.S." Upon their 
advertisements it was described as " K.M.S." 
with the full name Kalium Meta Sulphite added 
in brackets. In 1906 they registered the letters 
" K.M.S." as their trade mark. The ordinary 
English chemical name of the salt was Meta 
Sulphite of Potassium. Defts. were also manu- 
facturing chemists, So for some years past had 
manufactured a salt of tlie same chemical quality 
So substance as that of pltfs.’ but they did not at 
first advertise or sell tlieir product as “ K.M.S." 
In 1907, however, they began to advertise So sell 
their salt as “K.M.S." ; pltfs. thereupon com- 
menced this action. Defts. contended that the 
letters “ K.M.S." were the descriptive name of the 
article So wei'e not distinctive of pltfs.’ manu- 
facture, & they moved to expunge the pltfs.’ 
trade marks from the Register : at the 

time when the action was commenced the letters 
“ K.M.S." indicated the salt as manufactured by 
pltfs. 

PART l. SECT. 7, SUB-SECTT. 8.— Pf 

m. Wtuit mnat he ‘prated — Jn- 
frinyement Ukel'y to ‘mislead db deceite 
public .] — In a case of infringement It 
is not necesaary that Improper motives 
or fraudulent intention be made out : 
the only question is whether or not the 
Q 2 


Assignee,]— No, 586, ante. 


representation or infringement ; further 
it was not shown that applts. had 
acquired any independent reputation 
as mporters ; — Held : the suit was not 
maintainable. — ijiMpsiUAL Tobacco Co. 
OF India e. Bonnan (1924), I. L. R. 
61 Oalc. 892.— IND. 


. Sole agent for sale of goods.] —A 
person who has the sole agency for 
the sale of goods manufactured by 
another cannot maintain an action for 
Infringement of the trade mark used 
by the manufacturer. — Fulton & Co. 
V . Knox, [19171 W. L. D. 48.— S. AF. 
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Sect 7 . — Infringement of trade marks : Sub-sect, 3, 
F., G.y H, ^ sub-sect. 4.] 

(2) During the course of the trial defts.’ counsel 
proposed to put to one of pltfs.’ witnesses some of 
the pltfs.’ circulars & advertisements & to cross- 
examine him upon them with regard to alleged 
user by the pltfs. of the word “ Patent ” long after 
tlie Patent bad expired : — Held : such cross- 
examination was inadmissible, because no wrongful 
user of the word “ Patent ” had been pleaded. — 
Boake (A.), Robehtb (fe Co., 1/i'd. v, Wayland 
(W. A.) & Co., lie Boake (A.), Bobeiits & Co., 
I^TD.’s Tkade Marks (1U09), 2(5 R. P. C. 2.51. 
Annotation : — Generally, Mentd. La ]ia(llotoc*bnJquc v. 

Wolnbaum, 11928] Ch. 1. 

714. Of directors of company — On affidavit 

made for purpose of interiocutory motion — Whether 
admissible against plaintiff company.] — Apol- 
i.iNAKis Co. V. Snook, No. 743, post. 

716. Issue of letters of request — Evidence of 
manner of dealing with goods in market.] — A 

CO. who were manufacturers of lime juice com- 
menced an action against another co. for infringe- 
ment of pltfs.’ trade marks & for passing-olT their 
lime juice as pltfs.’ lime juice. Pltfs. alleged that 
they owned certain trade marks & that they sold 
their lime juice in bottles which were moulded with 
representations of theu* trade marks, & they alleged 
that the moulding on defts.’ bottles was calculated 
to deceive. Botlj jdtfs. A defts. i)ut labels on their 
bottles, but pltfs. alleged that such labels fre- 
quently got rubbed off. Both firms exported their 
lime juice to other countries, including South 
Africa, I’ltfs. made an application for a com- 
mission to take evidence in South Africa or 
alternatively for letters of reque.st to issue. They 
stated that they wished to obtain evidence as to 
the circumstances & conditions of the trade in 
South Africa, The application came before the 
judge in chambers, to whom certain proofs of the 
proposed witnesses were submitted by pltfs., & 
an order was made for letters of request to issue. 
Leave was given to defts. to ai^peal, A they 
appealed : — Held : evidence as to the manner in 
which the goods were dealt with in the market was 
material, the ct. refused to interfere with the 
discretion of the judge, held that the order made 
was right. — Rose (L.) Oo., Ltd. v. Alexander 
Riddle & Po., I.td. (191.3), 31 R. P. V. 48, (\ A. 

(7. Relief. 

See Sub-sect. 5, post. 

IT. Appeal. 

716. Order for advancement — Injury caused by 
continuance of injunction — Irreparabie if Injunction 
wrongly granted.] — An appeal from a decree 
granting an injunction to restrain the use of a 
trade mark ordered to be advanced, on the ground 
that the injm'y done to deft, by the continuance 
of the injunction, if wrongly granted, would be 
irreparable. — L azenbyi’. White (1870), 6 Ch. App. 
89 ; 19 W. R. 291, L. J. ; subsequent proceedings 
(1871), 41 I.. J. Ch. 364, n., L. J,T. 

Annotation Koskell v. Whitworth (1871), 19 W. R. 

801. 

717. Costs of appearance of party — Notice that 
order for costs not to be questioned.] — Upmann 
V. Elkan, No. 782, post. 


1, Costs, 

See Trade Marks Act, 1906 (c. 15), s. 46 ; & 
generally i R. S. C., Ord. 65. 

718. Right to injunction carries costs — Effect of 
making excessive demand.] — Moet v. Couston, 
No. 780, post. 

719. Defendant’s conduct Just avoiding injunc- 
tion — Effect on costs.] — If a trader imitates 
another person’s label or trade mark sails so 
near the wind as just to avoid an injunction, though 
the ct. does not grant the injunction, it will not 
willingly give him any costs of the proceedings. — 
Bass v, Dawber (1869), 19 L. T. 62(5. 

720. .] — Wylam V. Clarke, [1870] 

W. N. 68. 

721. Both parties deceiving public.] — A bill was 
filed by the manufacturers of a substance used 
instead of hops for brewing beer to restrain defts. 
from making A selling a substance intended for 
the same purpose. As to some of the grounds 
for relief pltfs. had failed & as to others they were 
held to be too late in their application, & the bill 
was therefore dismissed : — Held : as the substances 
made by both pltfs. defts. weie intended to be 
used to deceive the public no costs would be given 
to defts. — Estcourt v. Estcourt TIop Essence 
Co. (1875), 10 Ch. App. 276; 44 L. J. Ch. 223; 32 
L. T. 80; 23 W. R. 313, L. C. & L. J J. 

Annotations : — Refd. Goodfellow v. Prince (1887), 35 Ch. B. 

9; Elio V. Dunn (1890), ]5 App. Cas. 252; Rotoh v. 

Crosbie (1909), 54 Sol. Jo. 30. 

722. Taxation — Defendant submitting to per- 
petual Injunction with costs— Whether grounds for 
taxation on higher scale.] — A submission to a 
perpetual injunction with costs by deft, in an 
action for the infringement of a trade mfirk does 
not afford a special ground upon wliich the ct. 
will direct taxation of the costs upon the highei* 
scale under the xu’ovisions R. S. C., 1883, Ord. 66, 
r. 9.— Hudson v. Osgekby (1884), 50 1.. T. 323 ; 32 
W. R. 566. 

723. Set-off of costs — Patent action & trade mark 
action — Interference with solicitor’s Hen.] — Pltfs. 

brought an action against defts. in I'cspect of a 
trade mark, & they also brought an action with 
reference to tlie alleged infringement of a patent. 
In Feb. 1888, the trade mark action was tried 
before Chitty, J., Hi, judgment was given against 
defts., with costs. In Apr. 1888, the patent action 
was tried before Kay, J., & judgment was given 
against pltfs. with costs. On Nov. 10, 1888, 
Kay, J., upon xiltfs.’ motion in the patent action, 
made an order restraining defts. <fc each of them 
Hi their solr. & the former solr. of one of defts. 
from issuing any execution or taking other pro- 
ceedings to enforce payment of costs payable under 
the order of Aiir. 26, 1888, without setting off the 
amount of the costs payable by them to pltfs. 
under orders of Chitty, .1. & the Appeal Ct. in the 
trade mark action. Pltfs. appealed in the patent 
action, but the appeal was dismissed with costs. 
On a motion in tlie patent action by pltfs. to enforce 
a set-off of the costs incurred in the trade mark 
action against those in the Appeal Ct., defts.’ 
solr. objected that he had a lien on those costs 
which intercepted the right of set-off : — Held : 
the set-off of the costs was not intercepted as to the 
costs of the patent action ; but as to the trade mark 
action the right of set-off was not to prevail so as 


alleged infringiug mark is likely to 
mislead & deceive the public. — Salada 
Tea Co. of Canada, Ltd. v. Kearney, 
11926] Exch. C. R. 119.— CAN. 

n. Onus of proof on defendarU that 
trade wark abandoned by plaintiff .] — 


In a suit for damages for infringement 
of trade mark the burden of establish- 
ing that pltfs. have abandoned the 
mark Is on defts. &, as it is a question 
of foot based upon intention. — Noon 
Jlahi-Maobul Jlahi V. Wood & Co. 


(1927), I. L. R. 9 Lab. 487.— IND. 

o. IteasonaJbU yround of appre- 

hension of injury,] — Singer Manu- 
facturing Co. V. Kimball & Morton 
(1873), 11 Maeph. (Ct. of Seas.) 267 ; 
45 Sc. Jur. 201.— S<30T. 
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to interfere with any right of lien which (lefts.* 
soh’s. in that action might be able to prove. — 
Blakey V. Latham (1889), 41 Ch. D. 618 ; 60 
L. T. 624 ; 37 W. R. 669 ; on appeal, 43 Ch. D. 23, 

0. A. 

Annotations : — Consd. Puddophatt v, Leith (No. 2), [1916J 

2 Ch. 168. Retd. Be Bassott, Ex p. Lewis (1895), 65 

L. J. Q. B. 144 ; Hassell v. Stanley, [1890] 1 Ch. 607 ; 

Goodfellow V. Gray, [1899] 2 Q. B. 498 ; David v. Reos, 

[1904] 2 K. B. 435 ; Bake v. French (1907), 76 L. J. Oh. 

299 : Reid v. Cupper, [1915] 2 K. B. 147. Mentd. Norton 

V. N^orton (1908), 99 L. T. 709. 

724. In favour of one joint defendant — 

Costs of issue raised against other defendant only.] — 

C*HAMrAGNB HEIDSIECK ET CiE V. SCOTTO & 

Bishop, No. 787, poet. 

725. Costs of Interlocutory injunction — Costs in 
the action.] — Jarrett v. British North Borneo 
Cigar Co. (1892), 37 Sol. Jo. 116. 

726. Apportionment of costs — Each party par- 
tially successful — Plaintiff not entitled to all relief 
asked for.] — In 1890 11. registered a trade mark. 
In 1896 P., who had infringed the said trade mark 
without knowing of II. ’s registration or user of it, 
communicated with H., asking for the date of 
registration & disclaiming any intention to 
infringe. Negotiat ions on sued between the parties, 
in which P. was ready to give the undertaking 
asked for by 11. subject to a condition that 11. 
should not advertise it. H. was ready to agree 
to such condition on P. agi*eeing to disclose the 
names of his customers to whom he had supplied 
the goods. P. would not so agree, & tlie negotia- 
tions fell tluough. H. issued a writ asking lor an 
injunction, damages or an account of i^roflts, & 
costs. P., by his defence, ottered an undertaking, 
but made no offer as to costs. At the trial it was 
admitted that II. was not entitled to damages or an 
account of profits : — Held : II. was entitled to an 
injunction & the costs of the action so far as it 
sought relief by way of injunction, but deft, was 
entitled to the costs of the action so far as it asked 
for damages or an account, such costs to be set off. 
— Hipkins (U. P.) 8on v. Plant (1898), 15 
K. P. 0. 294. 

727. No costs given — Defendant using “ regis- 
tered ” wrongfully.] — Warsop (B.) & Sons, Ltd. 
V. Warsop, No. 667, ante. 

728. Costs of moving for Judgment in open 
court — In preference to application in chambers— 
Defendant consenting to Judgment.] — Where pltf. 
in an action for the infringement of his registered 
desi^, or trade mark, or patent, is proceeding to 
obtain a judgment restraining the infringement, 
it is desirable that some publicity should bo given 
to the order ; &, although deft, has consented to 
the order, pltf. is entitled to the costs of moving 
in open ct., & not merely to such costs as would 
have been incurred by applying by summons in 
chambers. — Smith (J. T.) & Jones (J. E.), Ltd. v. 


Service Reeve & Co., [1914] 2 Ch. 576; 83 
L. J. Ch. 876 ; 111 L. T. 669 ; 30 T, L. R. 599 ; 58 
Sol. Jo. 687. 

Annotation : — Befd. PerformliiR: Right Soc. v. Mitchell & 
Booker (Palais de Danse), [1924] 1 K. B. 762. 

729. Defendants putting in Joint defence — Sepa- 
rate orders for costs — Where one defendant In- 
fringing innocently.] — Champagne IIeidsieck et 
ciE V. Scotto & Bishop, No. 787, post. 

730. Liability for Registrars costs — In addition 
to costs of action.] — Forth & Clyde & Sunny- 
side Iron Cos., Ltd. v. Sugg (William) & Co., 
Ltd., No. 629, ante. 

Where infringement innocent.] — See Nos. 799- 
803, post. 

Effect of offer by defendant.] — See Nos. 762- 
774, post. 

Security for costs.] — See No. 689, ante. 

Costs of appearance of party at appeal.] — See 

No. 782, po^t. 


Sub-sect. 4. — Defences. 

iS're Trade Marks Acts, 1905 (c. 15), ss. 20, 21, 39, 
41 ; 1919 (c. 79). 

731. Long user — Onus of proof that use fraudu- 
lent— & that mark still calculated to deceive.] - 

lie Heaton’s Trade Mark, No. 358, ariie. 

732. Use by plaintiff in trade mark — Of part for 
which registration refused.] — Pltfs., M. Molachrino 
& CO., a firm of cigarette manufacturers, having 
applied to the Comptroller for registration as a 
trade mark of a label for cigarettes, consisting 
{inter alia) of three foreign coats of arms, were 
granted registration of the mark, less the three coats 
of arms. Pltfs., however, in using their trade 
mark, put in the coats of arms & used it in the form 
in which they had originally applied for registra- 
tion. U. Melaclirino, who was a brother of one of 
pltfs. M. Melachrino, & who had been formerly 
employed by pltfs. as their servant or assistant, 
entijred into an agreement with one Poulides 
to act as manager of a cigarette business for 
Poulides, to be carried on under the stylo of the 
Melachrino Egyptian Cigarette co., «te the now 
firm commenced business in promises in the 
immediate neighbourhood of pltfs.’ premises, k> 
solicited customers of pltfs.’ firm, & made use of 
labels in imitation of those used by pltfs. Pltfs. 
brought an action & moved for an interim injunc- 
tion : — Held: (I) defts. business was in fact the 
business of Poulides, & U. Melaclirino could not 
sell his name to Poulides for the purpose of enabling 
him to carry on a rival trade, & the less so because 
the purpose was that of carrying on a rival trade 
fraudulently, & therefore pltfs. were entitled to an 
injunction restraining defts. from carrying on 
business under the name of Melachrino & Co., 
or of Melachrino ; (2) the use by pltfs. in con- 

Jlavaiui made in Germany .] — AcLion 
for an injunction to picvent doft. from 
Belling a certain biuud of cigars called 
O.K. cigars, the right of pltf. to eell 
which was protected by a Government 
certificate & trade mark. It appeared, 
however, that pltf.’s trade mark was 
registered by R. F. for another purpose 
entirely, R. F. having a particular kind 
of soap' called O.K. soap. Deft, 
pleaded that the O.K. cigar was not 
new, nor the exclusive property of 
pltf. ; also that the cigars, although 
they purported to be made in Havana, 
were really made in Germany. On 
these allegations action 
with costs. — Labbatt v. 
Trester (1874), 7 R. L. O. S. 386.— 
CAN. 

e. Trade, mark incapable of regis- 
tration.] — R. i?. CuurrENDEN (1905), 


PART I. SECT. 7, SUB-SECT. 4. 

p. Prior user.] — In an action for 
Infringement of a trade mark which has 
boon registered for more than five 
years, doft. may raise as a defence 
that the trade mark ought not to have 
boon registered, as at that time it was 
in common use, & was not a distinctive 
mark. — ^MiTcmELL & Co. v. Joshua 
Brothers (1891), 17 V. L. R. 730.— 
AUS. 

q. .] — User of a trade mark in 

a foreign ooimtry is no justification 
for an infrlngemont in the country 
whore the action is brought. — S mith 
V. Fair (1887), 14 O. R. 729.— CAN. 

^ person accused of In- 
innglng a registered trade mark may 
show that it was in common use before 
such registration Sc, thoroforo, could 


not properly bo registered. — Partlo v. 
Todd (Ont.) (1888), 17 S. 0. R. 196.— 

CAN. 

t. .] — Ebkahim Currim V. Essa 

Abba Sait (1900), I. L. R. 24 Mad. 
163.— IND. 

a . .] — CowiE & Co. v. Patel 

Brothers (1924), I. L. R. 2 Ran. 278. 

—IND. 

b. No intention to defraud.] — Jones 
V. Gedjk (1909), 9 O.L. R. 263.— AUS. 

0 . .] — In an appUoatiou for 

an injimction to restrain the use of a 
trade mark, it is not a sufficient defence 
to say there was no fraudulent inten- 
tion, & that is no reason for not grant- 
ing the appln. — Graham v. Ker, 
Dods & Oo. (1869), 3 B. L. R. App. 4. 
—IND. 

d. Cigars purported to he made in 


proof of 
dismissed 
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Sect, 1,~ Infringement of trade marlce : Svh-secta, 
4:&5,A.& B.] 

nection with their registered trade mark, of the 
coats of arms for which registration had been 
refused did not invalidate their right to the pro- 
tection of the portion of their label which had been 
registered, & therefore pltfs. were entitled to an 
injunction restraining defts. from infringing their 
trade mark ; (3) in deciding a question of the 
infringement of a label the ct. should not arrive 
at its decision by confining itself to a comparison 
of the infringing document with the infringed 
document by simply placing the two side by side, 
but should also consider the state of circumstances 
existing between the parties. — M elachrino (M.) 
& Co. V. Melachrino Egyptian Cigarette Co. & 
Melachrino (1887), 4 K. P. C. 216. 

Annotations: — As to (1) Apprvd. Teofaiil v. Teofani, Re 

Teofani’8 Trade Mk., 2 Ch. 54.0. Refd. Powell v. 

Blrmingbam Brewery Co., ( 1 896J 2 Ch. 54. As to (2) Folld. 

Hammond v. Bruuker (1892), 9 B. P. C. 301. 

733. Use by plaintin of trade mark with ad- 
ditions.] — Hammond & Co. v. Malcolm, Brunker 
& Co. & Collyns, No. 681, ante. 

734. When trade mark common to trade — No 
imitation.] — Baker v. Rawson, No. 408, ante. 

735. No Intention to deceive.] — Baker v. 

Rawson, No. 408, ante. 

736. No actual deception after several years 

user.] — Baker v. Rawson, No. 408, ante. 

737. Misleading conduct of plaintiff.] — Pltfs., 
who are tlie rc‘gistered proprietors of the trade 
mark “ Burgoyne,” for wine, sold by auction wine 
in casks bearing the inscription “ Burgoyne, 
London.” The wine had been consigned to pltfs. 
on approval Sc rejected by them, & was sold on 
account of the growers. Defts. purchased the 
wine at the auction, & resold it as ” Burgoyne’s 
Superior Australian Burgundy.” On the trial of 
an action, to restrain defts. from infringing pltfs.’ 
trade mark, Sc from passing off the wine in question 
as being pltfs.’ wine, it was held, that the wine 
was not pltfs.’ wine, Sc that pltfs. were not estopped 
by their conduct from restraining the sale of the 
wine as their wine. An injunction Sc an account 
of profits were granted. Defts. appealed ; — Ueld : 
defts. were justified in coming to the conclusion 
that the wine was Burgoyne’s wine. Sc they were 
so justified by reason of the conduct of pltfs. in 
the matter, & pltfs. were not entitled to any relief ; 
tlie appeal was allowed with costs. — B urgoyne Sc 
Co., Ltd. Sc Burgoyne v. Godfree Sc Co. (1904), 
22 R. P. 0. 168, C. A. 

738. Prior user.]— In Oct. 1910, the W. co. 
registered a trade mark for sweetmeats Sc con- 
fectionery. In Mar. 1911, they commenced an 
action for infringement of this mark against the 
M. co. The M. co. alleged that they had used the 
mark before the W. co. : — Held : as the W. co. 
had first used the mark in Nov. 1910, & according 
to their evidence the M. co.’s first actual user was 
in Jan. 1911, the W. co. had established their case. 
Sc were entitled to an injunction, damages, Sc 
costs. — Williams’s, Ltd. v. Massey (1911), 28 
R. P. 0. 612. 

789. Order lor particulars of user — ^Form of 

order.] — In an action to restrain infringement of 
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trade marks consisting of the woixl ” Pelican ” 
registered respectively in classes 1 & 39 in respect 
of inks Sc the like, defts. in their defence 
alleged that they Sc a predecessor had used the word 
” Pelican ” from 1917 onwards in connection with 
inks Sc on bottles containing ink : & in a motion 
to rectify the re^^ister by expunging therefrom the 
entries of the said trade marks, they made similar 
allegations. Pltf. applied for particulars of the 
alleged user : — Held : deft.e should give particu- 
lars of the user alleged in the defence of the word 
“ Pelican ” on or in connection with inks, Sc bottles 
as containers therefor bearing labels altered as 
alleged, giving the names Sc addresses of three 
representative customers to whom the alleged 
sales were made, & giving the best estimate of the 
total sales of ink in respect of which such user 
took place year by year from 1917 to 1926, stating 
whether the ink so sold was manufactured by the 
said predecessor or defts., Sc if not either by whom ; 
Sc similar particulars of the alleged user by defts. 
from 1925 to the present date. Particulars sub- 
stantially the same were ordered in the motion 
to rectify. — Beindorfp (Trading as Wagner) v. 
Chambers Sc Co., Ltd. (1928), 45 R. P. C. 122. 

740. Non-user — Necessity for proof of oiroum- 
stanoes of trading.] — The registered owner, D., of 
a trade mark consisting of tlie word ” Fram ” 
applied to razors, formed a co., of which he was 
the only substantial shareholder, for dealing in 
the razors, but did not assign the trade mark to 
the co. In an action by the co. & D. for infringe- 
ment of the trade mark, defts. alleged that they 
had acted innocently. In negotiations, they 
offered to give an undertaking, but later reserved 
the right to set up all defences open to them. At 
the trial they contended that the co. could not 
obtain an injunction, Sc that T). could not recover 
damages. It was held that defts. had acted 
innocently ; that without saying that damages 
could not be awarded against an innocent infringer, 
D. was not, as a shareholder in the co., entitled to 
damages ; that no damage to pltfs. attributable 
to the infringement had been proved ; Sc that D. 
was entitled to an injunction, Sc half the costs 
of the action. Pltf. co. was dismissed from the 
action without costs. Defts. appealed to the Ct. 
of Appeal, Sc contended that, as D. had not, since 
the formation of the co., used the trade mark, he 
was not entitled to an injunction : — Held : the 
co. could not be regarded as the agents of D. ; as 
defts. had not repeated in their defence their 
offer of an undertaking, there was nothing to 
prevent D. from obtaining an injunction ; without 
deciding whether non-user of a trade mark could 
not, in certain circumstances, be set up as a defence 
in such an action without a motion to rectify the 
register, it had not been pleaded, Sc in the absence 
of evidence as to the circumstances of the trading, 
the ct. would not say that D.’s non-user of the mark 
constituted a defence to the action. The appeal 
was dismissed with costs. — Fram Manufacturing 
Co., Ltd. v. Morton (Eric) Sc Co. (1922), 40 
R. P. C. 33, C. A. 

Trade mark not registrable.] — See Sect. 2, ante. 

Innocent Infringement.] — See Sub-sect. 5, E., 
post. 


25 C. L. T. 455 ; 0 O. W. R. 249 ; 10 
O. L. R. 80.— CAN. 

f. 1902 the New York 

Herald began the issue of a comic 
section of that paper under the title 
of “ Buster Brown & “ Buster Brown 
& Tige,” & have since continued to sell 
the same & licensed other newspapers 
to do so. In 1907 the Herald registered 
the titles as trade marks, Sc brought an 


action against the Ottawa Citizen Co. 
for infjiugemont. Sc an Injunction 
against the use of them : — Held : the 
terms Buster Brown,” & ” Buster 
Brown Sc Tlge ” wore not susceptible of 
registration under the Act rejecting 
trade marks. — New York Herald 
Co. V. Ottawa Citizen Co. (1909), 
41 S. C. R. 229 ; C E. L. R. 312.— CAN. 

g. Vefendante taking all reason- 


able steps to prevent prejudicial use of 
trade 7iiarA:.]--PBB8T-o*LiTB Co. v. 
People’s Gas Supply Co. (1917), 55 
H. 0. R. 440 ; 38 D. L. R. 379.--^AN. 

h. InvalidUy .] — If deft, in an action 
for infringement of a trade mark pleads 
that pltfs.’ trade mark is Invalid, ho 
must give particulars of the invalidity 
alleged.— Obosvenor Obemioal Co. v. 
Greenfield, [1909] 1 1. R. 32. — IR. 



Part I.— Trade Marks. 


231 


Sub-sect. 6. — Relief. 

A. In General, 

741. Whether registration condition precedent 
to relief — Injunction.] — Dutch co. moved to 
restrain deft., a commission agent, from infringing 
their trade mark, & from shipping goods abroad 
with their trade mai^k stamiied on them. The 
writ in the action was issued after the time for 
registration of trade marks limited by Trade 
Marks Registration Amendment Act, 1876 (c. 33), 
had expired, &/ before Trade Marks Registration 
Extension Act, 1877 (c. 37), had come into force. 
Pltf. co. had not before the motion for injunction 
registered their trade mark : — Held: (1) registra- 
tion was not a condition precedent to pltfs.* right 
to an injunction ; (2) sentble : the Acts do not 
make the registration of their trade marks by 
foreigners a condition precedent to their right 
to sue for an infringement of them. — Twentsciie 
Stoom Bleekeiiy Goon. <& Hajliper v. Ellinger 
& Co. (1877), 26 W. R. 70. 

742. Action by foreigner.] — Twenthche 

Stoom Bleekery Gooh & Uarper v. Ellinger 
^ Co., No. 741, ante. 

743. Presumption that marks right on 

Register — In absence of motion for rectifleation.] — 

The A. co. registered a device as a trade mark. 
S. sold mineral water imported from abroad in 
bottles having labels bearing this device. This 
mineral water iimported to come from springs 
belonging to O. & co. The co. brought an action 
for infringement. It was admitted that the device 
was adopted by O. «fe co. in Germany & was 
registered here by the co. with O. & co.’s know- 
ledge & consent, & that O. & co. were using the 
device on their mineral water with the A. co.'s 
knowledge. It was alleged that the trade mark 
was only registered by the co. fur the purpose 
of protecting an exclusive right to the sale of 
O. A co.’s mineral water in tlie United Kingdom 
which O. & co. had entered into a contract to give 
them: — Held: (1) it must be assumed that the 
trade mai'k in question was rightly on the register 
in the absence of a motion to rectify A A. & co. 
were entitled to register the mark as they did, 

(2) 8. was held entitled to read against the co. 
the cross-examination of one of their directors on 
an affidavit made for the purposes of an inter- 
locutory motion in the action. — Apolltnaris Co. 
V, Snook (1890), 7 R. P. 0. 474. 

Annotations As to (1) Refd. Itc Trade Mk. 96,997, Field 

V. Wagrel Syndicate, 11900] 1 Oh. Of)!. Generally, Refd. 

He Apollinaria Co.’s Trade Mks., [1891] 2 Ch. 186. 

Register as evidence of validity of original 

registration.]— 8'ee Trade Marks Act, 1905 (c. 15), 
ss. 40, 60, 61. 

H, Trade Mark containing Falae Representation. 

744. Whether relief granted.] — Pltfs., who were 
manufacturers of & dealers in cigai’s in England, 
imported from Germany cigars made of Havana 
tobacco. There was no direct evidence as to the 
place where they were manufactured, but the ct. 
found as a fact that they were also manufactured 
in Germany. Pltfs. sold these cigars in England 
in boxes on which was a label containing their 
trade mark, registered under Trade Marks Registra- 
tion Act, 1876 (c. 91), which consisted of the words 
‘ La Pureza,” & a pictorial representation of an 
Indian woman in a state of semi-nudity holding 


up a bundle of cigars, two winged boys each 
holding a shield, A a background representing a 
portion of some tropical country. On one sliield 
was depicted the arms of vSpain, & on the other 
those of Havana. In the trade mark as registered 
the shields were blank. A smaller label con- 
tained what was apparently the litliographed 
signature of “ Ramon Romnedo.” On each box 
wore branded the words “ La Pureza ” & 

“ Habana.” It was proved that “ La Pureza ” 
was an old brand, long disused, of Havana cigars, 
A that there was no known existing person of the 
name of “ Ramon Romnedo ” : — Held : as the 
trade mark A other marks on pltfs.’ boxes together 
amounted to a “ dressing up ” of pltfs.’ cigai’s, A 
a misrepresentation that they were cigars manu- 
factured in the Havana the action must be dis- 
missed. — Newman v. Pinto (1887), 67 L. T. 31 ; 
3 T. L. R. 686 ; 4 R. P. C. 608, C. A. ; revsg. S. (’. 
sub nom. Naitian, Newman A Co. v, Pinto 
(Henry) A Sons, 3 T. L. R. 386. 

Annotations : — Apld. Lewis’ r. Goodbody (1892), 67 L. T. 
194. Conad. Warsop v. Warsop (1904), 21 R. P. C. 481 . 
Apld. Bllo Bean Manulaeitiuing Co. v. Davidson (1905), 
22 it. r. C. 553. Consd. Plotzkor v. Luoas (1907), 21 
II. P. C. 551. Refd. Jay r. Ladlor (1888), 40 Ch. D. 6 19 ; 
Ilargreave v. Freeman (1891), 7 T. L. R. 535 ; Jamieson 
V. Jamieson (1898), 15 R. P. C. 169. Blentd. Basubet v. 
London Illustrated Standax'd Co., [1900] 1 Ch. 73. 

745. .]— Hubbuck (Thomas) A Son, Ltd. 

V. Brown (William) Sons A Co., No. 608, ante. 

746. Injunction.] — I.eatuer Cloth Co. v. 

American IjEAther Cloth Co., No. 570, ante. 

747 . .] —(1) The ct. will not interfere 

by injunction to restrain the imitation of a trade 
mark, if there is false representation in the trade 
mark, or if the trade itself is fraudulent. Scnible : 
such false representation or fraud would be a good 
defence to an action at law for imitation of the 
trade mark, on the ground that ex turpi causa non 
oritur actio, 

(2) But a collateral misrepresentation by the 
owner of the trade mark will not disentitle liim 
to relief either at law or in equity. 

In a cose where plif., whose trade mark was 
“ h’ord’s Eureka Shirt,” had falsely represented 
in his invoices A in a few advertisements that ho 
was a “ patentee ” of the sliirt : — Held : such 
false representation was not sufficient to prevent 
him from sustaining an action at law ; A that his 
right at law being clear, he was entitled to an 
injunction in Ch. — Ford v. Foster (1872), 7 
Ch. App. 611 ; 41 L. J. Ch. 682 ; 27 L. T. 219 ; 
20 W. R. 818, JJ. ; revsg. S. (’. sub nom. Re 
“ Ford’s Eureka Shirt,” Ford v. Foster, 20 

W. R. 311. 

Annotations: — As to (1) Apld. Nnwman v Pinto (1887), 57 
L. T. 31. Consd. BIIo Boau Manufacturing Co. v. David- 
son G905), 22 11. P. C. 563, Refd. Cheavin i\ Walker 
(1877), 5 Uh. D. 850. As to Vi) Distd. Raggett i^. Flndlater 
(1873), L. R. 17 Eq. 29. Apld. Slegert v. Flndlater (1878), 
7 Ch. D, 801 ; Liebig's Extract of Meat Co. v. Anderson 
(1888), 65 L. T. 208. Generally, Refd. Hirst v. Denham 
(1872), L. R. 14 Eq. 642 ; Orr Ewing v. Johnston (1880), 
13 Ch. D. 434 ; Re Heaton’s Trade-Mk. (^1881). 27 Cli. D. 
570 ; Re Arbenz’ Appln. (1887), 35 Ch. 1). 248 ; Redda- 
way V. Bentham Hemp-Spinning Co., [1892] 2 Q. B. 839 ; 
Powell V. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 
64 *, Cellular Clothing Co. v. Maxton & Murray (1899), 80 
L. T. 809 ; Re Cro^old, [1910] 1 Ch. 118 ; Goddard v. 
Watford Co-op. Soo. (1024). 41 R. P. C. 218 ; Havana 
Cigar & Tobacco Factories v. Oddonlno, [1924] 1 Ch. 179. 

748. .] — Cheavin v. Walker, No. 

618 , ante. 

749. Damages.] — F ord v. Foster, No. 747, 

ante. 


PART I. SECT. 7, SUB-SECT. 6.-~A. 

741 1. Whether registraiion condition precedent to relief — Injunction .] — Porter v. Weir (1885), 29 L. C. J. 220. — CAN. 


^ PART I, SECT. 7, SUB-SECT. 6.— B. 

p t'rcide mark itself iHU entitle plaintiff to injunction .] — ^Templeton v. Wauace (1900), 4 Terr. 
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SecL 1 *^Ififrmgement nf trade marks : Sub-sect. 5 , 

B. C, (g) <b), Z>. <fe E.] 

760« _ Wbere misrepresentation collateral.] — 

Fobd V. Poster, No. 747, ante, 

C. Effect of Delay or Acquiescence. \ 

(a) Delay. 

751. Whether relief granted — InJunotionJ — 

Farina v. Gebhardt (1853), cited in 3 Eq. Kep. 
at p. 801. 

Annotation : — Refd. Farina v. bilvorlock (1855), 3 Eq. Bop. 

883. 

762, .] — llAiiiusoN V. Taylor, No. 781, 

post. 

753, Strong proof of defendant’s 

fraudulent intent — & actual injury to plaintiff.] — 

The ct. will not refuse to grant an injunction to 
restrain the infringement of a trade mark, on the 
mere ground that a great number of years have 
elapsed since it was first infringed by deft. But 
when many years have elapsed before pltf. takes 
steps to restrain the infringement, the ct. will 
require clearer proof than it would otherwise have 
done that the trade mark was adopted by deft, 
originally with fraudulent intent, & will require 
pltf. to prove that ho has been actually injured by 
the infringement. — Kodgeus v. Kodgeiis (1874), 
31 L. T. 285 ; 22 W. B. 887, L. J.T. 

Annotation : — Apld. Ttc IToaton’a Trade ML. (1881 ), 27 Ch. D. 

570. 

754. Delay satisfactorily accounted 

for.J — Pltf. was a manufacturer of & wholesale 
dealer in confectionery, &, amongst other things, 
made sold in packets & tins a particular kind of 
cough lozenge, described on the wrappers as 
“ Howland’s Army & Navy Paregoric Tablets.” 
The wi'appers also bore a device consisting of a 
portrait, from a photograph, of pltf. in an oval 
frame, the portrait being the essential part of 
pltf.’s trade mark, which was registered as such in 
1891. In 1892 pltf. had threatened with pro- 
ceedings IT., who was also selling cough lozenges 
in wrappers labelled ” Army &; Navy Paregoric 
Tablets,” & got up in a manner closely resembling 
pltf.’s goods. Deft, subsequently purchased ^ 
carried on H.’s business, continuing the practices 
complained of. An action was brouglit for an 
injunction to restrain the infringement of pltf.’s 
trade mark, & the passing ofl of doft.’s goods as 
pltf.’s. There wore circumstances in the case 
which satisfactorily accounted for pltf.’s delay 
in bringing the action. There was a concurrent 
motion by deft, to expunge pltf.’s trade mark 
from the Register, on the ground that a portrait 
was not a ” distinctive device,” & the proper 
subject-matter of a trade mark, witliin Patents, 
Designs, Ac. Trade Marks Act, 1888 (c. 50), 

s. 10 (1) (r) : — Held: (1) a portrait of a human 
face, if not already on the register nor common to 
the trade, might be, & the portrait here was, a 
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“ distinctive device ** within the sect. | (2) pltf. 
had not lost his right to relief by acquiescence or 
delay. — Rowland v. Mitcheu., Be Rowland’s 
Trade Mark, [1897] 1 Oh. 71 ; 66 L. J. Oh. 110 ; 
75 L. T. 498 ; 13 T. L. B. 84 ; 41 Sol. Jo. Ill ; 14 
B. P. 0. 37. 0. A. 

Annotation : — Aato (2) ConBd. Beddaway v. Stevenson (1902), 

20 R. P. C. 276. 

765, Account of profits.] — Harrison v. 

Taylor, No. 781, post. 

756. What delay material — ^Two years.] — Beard 
V. Turner, No. 600, ante. 

767. More than one year,] — ^Pltfs. had 

registered a label which bore together with other 
letterpress, the words “ The Derby Dry Plates,” 
also the words ” Extra Rapid,” printed in red 
diagonally. Defts. had issued labels similar in all 
respects to pltffe.’, except that the word ” Der- 
went ” was substituted for ‘‘ Derby.” More 
than a year had elapsed since deft, had com- 
menced to use his label : — Held : the application 
of pltf 8. for an injunction was not too late, & they 
were entitled to an injunction to restrain defts. 
from infringing pltfs.’ trade mark by imitating 
their labels. — Derby Photographic Dry Plate 
Co. V. Graham & Co. (1880). 2 T. L. H. 276. 

758. Four years.] — In the year 1897 pltfs. 

registered the word ” Glacier ” as a trade mark 
in class 39 in respect of transparent paper as a 
substitute for stained glass, & that word had 
become identified with such goods as sold by pltfs. 
In Feb. 1900, defts. commenced to sell similar 
goods under the name ” Glazine.” In Mar. 1905, 
pltfs. commenced an action to restrain infringe- 
ment of their trade mark passing off. They 
alleged that their goods were sometimes ordered 
as “ Glazier ” or ” Glacine.” Defts. alleged that 
their use of ” (Uazine ” was not calculated to 
deceive, & set up acquiescence on the part of pltfs. 
A director of pltf. co., who was called as a witness, 
admitted that Jie had known of ” Glazine ” for 
four years, he would not say it was not five years : 
— Held : under these circumstances pltfs. had 
failed to establish tliat “ Glazine ” was an infringe- 
ment of the trade mark ” Glacier ” or was cal- 
culated to deceive ; & pltfs. failed on the merits 
& by reason of their delay in bringing the action. — 
McCaw, Stevenson & Orr, Ltd. v. Lee Brothers 
(1905), 23 H. P. C. 1. 

759. PlalntilT aware of acts similar to 

those complained of.] — Gillette Safety Razor 
Co. V. Diamond Edge, Ltd. (1020), 43 R. P. O. 
310. 

(b) Acquiescence. 

760. Acquiescence for considerable period during 
trader’s life — Whether executors may sue after 
death.] — ^Hovenden v. Lloyd, No. 576, ante. 

761. Whether relief granted — Delay satisfactorily 
accounted for.] — Rowland v. Mitchell, Re Row- 
land’s Trade Mark, No. 754, ante. 


PART I. SECT. 7, SUB-SECT. 6.-- 
C. (a). 

l. General rule .] — More delay short 
of the statutory limitation will not 
bar an action for Infringement of a 
trade mark or the assertion of a right to 
an injunction. — Paimer (John) Co., 
l^TO. V . PaLMEU-McLKLLAN, SnOEl’AOK 
Co.. Ltd. (1»17), 45 N. B. B. 8; 37 
D. L. B. 201.— CAN. 

m. .] — More lapse of time 

does not dibontitle the owner of a 
trade mark to sue for infringement-s 
unless the case comes within Stat. 
Limitations. — Lknba & Lbnba v. 
Ullmann (J.) & Co. (1906), 1 Hong 
Kong L. H. 131.— HONG KONG. 

761 i. Whether relief granJted — In* 


junction.] — Slater v. Byan (1907), 17 
Man. L. B. 89 , 6 W. L. B. 741.— CAN. 

n. What delay material — Five 
years.] — B. & Son. who had boon for 
live years the registered proprietors of a 
trade mark, raised an action for in- 
fringement against T. & Co. T. & Co. 
defended the action & raised a con- 
tention against B. Sc Son ooncluding, 
inter alia, for declarator that the trade 
mark was incapable of reristratlon & 
should be expimged from the register. 
In respect that It was common property 
before Its registration by B. & Son : — 
Held : the lapse of five years was no 
bar to the removal of the entry, & the 
question of B. & Son’s right to be on the 
register hod been corapotontly raised. — 
Boobd & Son v. Thom & Cameron, 


[1907] S. C. 1326 ; 44 So. L. B. 939 ; 
15 S. L. T. 341.— SCOT. 

PART I. SECT. 7, SUB-SECT. 6.— 
C. (b). 

o. Plaintiffs allmoing defendant to 
believe that no right in trade mark 
claimed.] — ^Where pltfs. by their con- 
duct led deft, to believe that they 
claimed no right to a certain trade 
mark & that It was open to deft, to 
adopt it as hie own, & deft, did adopt 
it, & by his industry secured a wide 
popularity for it in the Indian market : 
— Held: pltfs. wore estopped from 
denying deft.’s right to use the trade 
mark in the Indian market.— 
Lavebonk V . Hooper (1884), I. L. B. 
8 Mad. 149.— IND. 
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D* Mffect of Offer hy BefendcmJt. 

762. On grant of Injunction — Offer alter action 
brought— Refusal to publish apology.]— B. filed a 
bill against 0. to restrain an infringement of a 
trade mark, & obtained an interim injunction : 
before the hearing of the cause C. offered to enter 
into an undertaking to refrain from using the 
trade mark & pay all costs, but declined to publish 
an apology, insisted upon by B., in the newspapers. 
The ct. at the hearing, while decreeing a perpetual 
injunction, ordered, in consequence of B.’s refusing 
C'.’s offer, each party to pay his own costs, — 
Hudson v, Bennett (1806), 14 L. T. 098 ; 12 
Jur. N. S. 519 ; 14 W. R. 911. 

768. .] — ^Before commencing an 

action for infringement of trade marks & for passing 
off, pltfs., through their solrs., demanded from 
defts. an undertaldng to refrain in the future from 
infringement & passing off, that defts. should issue 
at their expense in two papers, to be named by 
pltfs., an apology in terms to bo settled by their 
solrs., & payment of an agreed sum as damages. 
Defts., whilst alleging that any infringement of 
pltfs.’ rights was by salesmen acting contrary to 
directions given to them, expressed their willing- 
ness to give an undertaking &> damages, but 
refused an apology for publication. Pltfs. com- 
menced proceedings & moved for an interlocutory 
injunction. Several instances were proved of 
sales at a kiosk of defts. at the Wembley Exhibition 
of defts.’ goods when pltfs.’ goods were ordered : — 
Held : pltfs. were, under the circumstances, 
entitled to an injunction.^ — Kodak, T/td. v. Ilunci- 
WORTH (T.) & Co., Ltd. (1925), 43 K. P. 0. 33. 

764. Reservation of right to set up 

defences — Offer not repeated in defence.] — Pram 
Manufacturing Co., Li’D. v, Morton (Eric) & 
Co., No., 740 ante. 

765. Offer before action brought — Refusal 

to make public admission.] — W.’s manager, with- 
out the personal knowledge of W., affixed tickets 
with T.’s name printed thereon to certain goods 
of inferior quality to T.’s, made by another 
manufacturer. On T.’s complaining of this, W. 
offered to give an undertaking that he would not 
use such tickets again, & to pay a certain sum, 
but declined to make a public admission that he 
had used the tickets in order to defraud T. : — 
Held : notwithstanding W.’s offer, T. was entitled 
to an injunction with costs, & also to an inquiry 
as to damages at his o\vn risk. —Tonoe v. Ward 
(1869), 21 L. T. 480. 

766. On costs — Offer after action brought.] — 

Millington v. Fox, No. 778, post 

767. Refusal to publish apology.] — 

Hudson v. Bennett, No. 762, ante, 

768. Plaintiff’s motion for injunction 

not unnecessary.] — On June 12, 1880, one of defts.' 
travellers received an order from Nutting, of 
Lavender Hill, for sixty dozen cardboard boxes 
with labels bearing the words “ Browne’s Satin 
Polish for ladies’ & childi'en’s boots & shoes, 
travelling bags, trunks, etc., manufactured by 
Browne of I^a vender JJiU.” On July 0, 1886, 
pltf., the owmer of a registered trade mark, 14,127 
bearing the words “ Brown’s Satin Polish ” issued 
a writ to restrain the infringement of his 
trade mark. On July 7, 1886, defts. offered to 
compensate pltf. without the necessity of legal 
proceedings & to destroy the labels, & comply 
with any reasonable request of pltf. On July 16, 
pltf. moved for an injunction : — Held : notwith- 
standing defts.’ offer the motion was not an 
unnecessary proceeding, Sc defts. must pay the 
costs caused by what they had done. — ^F ennbssy 
V, Day & Martin (1880), 65 L. T. 161. 


769. In an action to restrain 

defts. from using the Royal Arms & the words 

By Appointment,” defts. shortly after the issue 
of the writ agreed to minutes of an order except 
on the question of costs. Pltfs. moved in ct. for 
an injunction. Defts. contended that the order 
might have been obtained in chambers, & asked 
that they might be only ordered to pay such 
costs as would have been incurred if the order had 
been made in chambers : — Held : pltfs. were 
amply justified in moving in ct. for an injunction, 
& it was their proper course to do so. Defts. 
were ordered to pay the costs of the action. — 
Royal Warrant Holders Assocn, v. Kitson, 
I/TD. (1909), 26 R. P. C. 157. 

Annotation : — Apld. Smith & Jones v. Service, Reeve, [1914] 

2 Ch. 576. 

770. Offer before action brought — Refusal 

to make public admission.] — Tonge v. Ward, No, 
765, ante, 

771. No offer as to passing off.] — 

Hat Manufacturers Supply Co., Ltd. v, 
Tomlin Brothers (1906). 23 R. P. C. 413. 

772. Plaintiff seeking injunction & account 

— Plaintiff not entitled to account — Offer to submit 
to Injunction only without costs.] — Moet v, 
Couston, No. 780, post. 

773 . Offer by innocent infringers.] — 

Upmann V. Elkan, No. 782, post 

774. Offer to submit to injunction — Costs 

after offer.] — Vernon & Sons v. Buchanan’s 
Flour Mills (1905), 23 11. P. C. 17. 


E. Innocent Infringement 
nb. When Infringement not Innocent — Agent 
ordered to stamp goods with mark not belonging to 
principal — & having casually heard of plaintiff’s 
right.] — Where A. is ordered by B. to manu- 
facture an article & stamp it with a trade mark, 
not B.’s, that alone leads to suspicion, but A. 
liaving caused the article to bo manufactured, 
k> admitting having casually heard of the party 
entitled to use such trade mark, must submit to 
a perpetual injunction, & pay the costs. — Collins 
Co. V. Walker (1850), 7 W. R. 222. 

776. After notice of plaintiff’s right.] — 

Orr Ewing & Co. v. Johnston Sc Co., No. 185, 


ante. 


in, .] — Hohhfield V. Walkden 

(John) & Co., Ltd., No. 827, post. 

778. Whether injunction granted.] — (1) The 
ct. will grant a perpetual injunction against the 
use, by one tradesman, of the trade marks of 
another, although such marks have been so used 
in ignorance of their being any person’s property, 
& under the belief that they were merely technical 
terms. 

(2) As a general rule, the costs of the cause 
should follow the result of the cause ; but an 


exception will be made where a party has 
established his object by means of an unnecessary 
degree of litigation. — Millington v. Fox (1838), 
3 My. & Cr. 338 ; 40 E. R. 956, L. C. 

Annotations As to (1) Consd. Crawshay v. Thompsou 
(1842), 4 Man. & G. 357 ; Perry v. Truofltt (1842), 6 Bear. 
66 : Welch v. Knott (1857), 4 K. & J. 747. Apld. Clement 
V. Maddlck (1859), 1 Gllf. 98 ; Dicon v. Fawcua (1861). 
3E.&E.637; Cartierv. Oarllle(1802), 31 Bear. 292. Consd. 
Hall V. Barrows (1863), 4 De G., J. & Sm. 150. Apld. Leather 
Cloth Co. V. American Leather Cloth Co. (1863), 4 De G. J, 

6 Sm. 137 ; Moet v. Couston (1864), 33 Beav. 578. Consd. 
MoAndrow v. Bassett (1804), 4 New Rep. 12 ; Lee v. 
Ilaley (1869), 21 L. T. 540. Ezpld. Wotherspoon v. 
Currie (1870), 23 h, T. 443. Consd. Ford v. Foster (1872), 

7 Ch. App. 611. Apld. Siuffcr Manufacturing Co. v. 
Wilson (1877), 3 App. Cas. 370 ; Singer Manufacturing 
Co. V. Loog (1882), 8 App. Cos. 15. Ck)nsd. Reddaway v. 
Bentham Hemp-Spinning Co., [1892] 2 Q. B. 639. Apld. 
Powell V. Birmingham Vinegar Brewery Co., [1896] 2 Ch. 
54 ; Cellular Cl^hlng Co. v. Maxton & Murray, [1899] 
A. C. 326. Con^. Valentino’s Meat Juice Co. v. Valentino 



ii34 Trade Marks, Trade 

Sect, 7 . — Infringement of trade marks : Syh-seci, 5, 
E, & F. {a) & {h) L] 

Extract Co. (1900), 83 L. T. 259 ; Bourne v. Swan & Edgar, 
He. Boumo’8 Trade Mka., 11903] 1 Ch. 211 : Brinsmead v, 
Brlnsmead 0913), 30 R, P. C. 493. Betd. ^ottlawoode v. 
Clark (1846), 8 L. T. O. S. 230 ; Burgess v. Burgess (1853), 
22 L. J. Ch. 075 ; Edleston v, Vick (1853), 18 Jur. 7 ; 
Borthwick v. Evening Post (1888), 37 Ch. D. 449 ; Proctor 
V. Bayloy (1889), 42 Ch. D. 393, n. ; Baker v. Rawson, 
Baker’s Trade Mk., He Rawson 'sAimlii. (1890), 60 L. J. Ch. 
49 ; Paine v. Danlells Breweries, He Paine’s Trade Mks., 
11893] 2 Ch. 567. yisto (2) Apld. Colburn v. Simms (1843), 

2 Ilarc, 543. Distd. Pierce v. Franks (1846), 15 L. J. Ch. 

1 22. Apld. Moot V. Couston (1804), 33 Bcav. 578. Distd. 
Tonge tj. Ward (1869), 21 L. T. 480. Refd. Kelly v. 
Ilooper (1841), 1 Y. & C. Ch. Cas. 197 : Burgess r. Hills 
(1858), 20 Beav. 214. (Jenerally, Reid. Akisworth e. 
Walmslcy (1860), E. R. 1 Eq. 518 ; Levy r. Walker (1879), 
10 Ch. D. 436 ; Orr Ewing v. Trades-Mks. Regr. 0879), 

4 App. Cas. 479 ; Re Rlvl^ro (1884), 63 L. J. Ch. 678 ; 
Thynno v. Shove (1890). 45 Ch. D. 577 : Bow v. Hart, 
11005] 1 K, B, 692 ; Boord v. Thorn & Cameron (1907), 
24 II. P. C. 697 : He Du Cros’ Applns., [1912] 1 Ch. 044 ; 
Yeatman v. Homherger (1912), 107 L. T. 742. 

779. .] — Edelsten v. Edelsten, No. 014, 

ante. 

780. .] — (1) A person innocently selling 

goods bearing the sinirious trade mark of another 
person is not, in equity, liable to account for the 
profits made thereby, nut the owner of the trade 
mark is entitled to an injunction. 

(2) The right to an injunction ordinarily carries 
with the right to costs ; but if pltf. asks for the 
costs, & for something more than he is entitled to, 
he will lose the costs he might otherwise have 
received . 

(2) Where pltf. being entitled to an injunction 
seeks also for an account of pr(.)fit8 to which he is 
not entitled, he 4vill lose his right to costs, k, if 
deft, submit to the injunction & offer pltf. his 
costs up to the filing of the bill, pltf. persevering 
in the suit will be ordered to pay all subsequent 
costs incurred by deft. — IVlOET v. CoUflTON (18fi4), 
33 Beav. 57« ; 4 New Kep. 80 ; 10 L. T. 395 ; 
29 J. P. (i9 ; 10 Jur. N. S. 1012 ; 55 E. It, 493. 

781. .] — The ct. granted an injunction with 

costs, to restrain the use of pltfs.’ trade mark, 
which defts. had adopted without knowledge 
of the fact that it belonged to pltfs., but, on the 
ground of delay in filing the bill, refused an account 
of profits. — H arrison v. Tayi.or (1805), 12 E. T, 
339 ; 29 J. P. 532 ; 11 Jur. N. 8. 408. 

782. .] — A lirrn of forwarding agents in 

London received from correspondents abroad 
several boxes of cigars bearing forged brands, wliieli 
were to be delivered to several persons in England. 
On ajjplication by the makers whose brand had 
been forged, the agents gave information as to 
the consignors, & offered either to send back 
the cigars or to erase the brands. On a bill for 
injunction filed by the makers whose brands were 
forged : — Held : U) the fact of the agents being 
merely carriers was no defence to the suit ; but 
(2) as they had given sufficient information, & 
offered to erase the brands they were not to pay 
costs. 

(3) Applt. gave notice to I’esp. whose costs 
applt. had been ordered to pay, that no alteration 
in the order as to his costs was asked for, & offered 
to pay liis costs : — Held : resp. was not entitled 
to his costs of appearing on the appeal. — Upmann 
V. Elkan (1871), 7 Ch. App. 130 ; 41 L. J. Ch. 246 ; 
25 L. T. 813 ; 80 J. P. 36 ; 20 W. E. 131, L. C. 
yinnotations : — As to (1) Consd. Upmann r. Forostor (1883), 

24 Ch. D. 231. Apld. CattorBon v. Anglo Foreign Manu- 
facturing Co. (1910), 28 K. V. C. 74. Gcner^ly, Refd. 
Moet vTPlckering (1878), 8 Ch. D. 372. 

783. .] — Ellen v. Slack (1880), 24 Sol. Jo. 

290. 

Annotation: — Refd. Slozenger v. Spalding, [1910] 1 Ch. 267* 

784. .] — Joseph Rodgers & Sons, Ltd. 

V. Rottgen (1889), 6 T. L, R. 678. 
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785. .J — ^American Tobacco Co. v . Guest, 

No. 802, post, 

786. .] — When a registered trade mark is 

innocently infringed the proprietor of the trade 
mark is entitled to an injunction against the 
offender, but not to an account of profits or an 
inquiry as to damages unless the offender continues 
to infringe after notice of the pi-oprietor’s right. — 
Slazenger k Sons v. Spalding k Brothers, 
[1010] 1 Ch. 267 ; 79 L. J. Ch. 122 ; 102 L. T. 300 j 
27 R. P. C. 20. 

Annotation -•—Refd. Uorsfleldr. Walkden (1910), 28 R. P. C. 

175. 

787. .] — Pltfs. in an action for infringement 

of trade marks k passing off sold one quality of 
champagne intended exclusively for continental 
consumption, k another quality intended ex- 
clusively for English consumption. They alleged 
that defts. S. k B. had sold in England the con- 
tinental quality as the English quality, under 
labels that were forgeries of pltfs.’ labels. Defts. 
put in a joint defence. At the trial deft. S. did 
not appear ; deft. B. appeared k alleged that he 
had acted innocently on holialf of S. It was 
admitted by pltfs. that the purchasers of the 
wine had acted in good faith: — Held: (1) there 
had not been fraud on the part of B. ; but an 
injunction was granted against both defts., witli 
an inquiry as to damages against H., but not 
against B. ; (2) as to costs, separate orders were 
made, namely, against 8. a full order, but against 
B., an order for the general costs of the action, 
exce})t in so far as they had been increased by 
the issue of fraud, with a set-off in favour of B. 
of the costs of that issue. — Champagne Heid- 
siECK p:t Cie V, SroTTo A Bishop (1926), 43 R. P. 0. 
101 . 

788. .] - The proprietors of a trade mark, 

consisting of tlie word “ Sf era vox,” k registered 
in classes 8 & 9 in respect of wireless loud speakers 
brought an action for infringement of the mai‘k 
k for passing off. They had previously moved the 
Vacation Ct. for an injunction to restrain defts. 
from infringement k passing off : k, defts. under- 
taking in terms of the notice of motion, no order 
was made on the motion except that tlie costs bo 
costs in the action. Defts., who had acted 
innocently, admitted the sale under the name 
“ Sf era vox ” of a single loud speaker not of pltfs.* 
manufacture, but denied that pltfs. were entitled 
to an injunction or to damages. They had for 
some time exhibited in their window a loud 
speaker not of pltfs.* manufacture under the name 
” Sferavox ** : — Held: (1) pltfs. were entitled to 
an injunction or to an undertaking in the terms 
of the statement of claim ; (2) they wore entitled 
t/O costs notwithstanding that they had asked 
for damages to which they did not show themselves 
to have been entitled. — SociiST/i Francaisb 
Radio-Electriqub V, West Central Wireless 
Supplies (1928). 45 R. P. C. 276. 

789. Infringement by servant — Against de- 

fendant’s orders.] — The name of a Co vent Garden 
salesman was registered as an old mark, k was 
mai'ked upon baskets belonging to him k used by 
growers of the vegetables consigned to him for 
sale on commission for the purpose of packing 
k forwarding their goods to him. Some of the 
baskets sent by him to one of such growers for 
such purposes wore made use of to send vegetables 
to other salesmen, & the vegetables were exposed 
for sale in the baskets by the other salesmen. 
The business of the grower had been assigned to 
deft, as trustee for the grower’s creditors k at the 
time of the wrongful use of the baskets the grower 
was carrying on the business as agent for deft. : — 



Part I. — Trade Marks. 


236 


Held : pltf. was entitled to damages for infringe- 
ment of trade mark & for conversion of the baskets 
against deft., notwithstanding that the wrongful 
acts had been committed contrary to his orders. — 
Moimo V. lIUNTETi (1904), 21 R. P. C. 296. 

Annotation: — Betd. Major v. Franklin (1908), 98 L. T. 925. 

790. Whether damages granted.] — Edelsten v. 
Edelsten, No. 614, ante. 

791. .] — Slazengeu & Sons v. Spalding & 

Brotheks, No. 786, ante. 

792. .] — Champagne Heidsieck et Cie v. 

ScoTTO & Bishop, No. 787, ante. 

793. Whether account granted.] — Cartier v. 
Carlile, No. 823, post, 

794 . .J—Moet V. CouRTON, No. 780, ante. 

795. .1 — Ellen v. Slack (1880), 24 Sol. Jo. 

290. 

Annotation : — Raid. Slazengor r. Spalding, 11910] 1 Ch. 257. 

796. Not unless mark used after notice of 

plaintiff’s right.] — E delsten v. Edelsten, No. 
614, ayiie. 

797. .]— Slazenger Sc Sons v. Spald- 

ing & Brothers, No. 786, ante. 

798. Delay by plaintiff.] — Harrison v. 

Taylor, No. 781, ante. 

-.] — See, aho, No. 823, post. 

799. Whether costs awarded to plaintiff.] — 
wine merchant brought an action against another 
wine merchant to restrain him from pirating his 
trade mark by branding it on the corks of his 
bottles. Some of the wine in bottles with the 
pirated trade mark was in the warehouse of certain 
wharfingers who were made defts. to the action. 
In their defence they disclaimed all interest in the 
matter in dispute & submitted to act as the ct. 
might direct upon having their charges & costs 
paid. At the trial, they contended at the bar, 
that pltf., if his right was established, ought not 
to touch the bottles for the pu^osc of removing 
the branded corks without first paying their 
charges : — Held : the wharfingers had done nothing 
to disentitle them to their costs of the action. — 
Moet V. Pickering (1878), 8 Ch, D. 372 ; 47 
L. J. Oh. 627 ; 38 L. T. 799 ; 26 W. R. 637, C. A. 
Annotation : — Mentd. Jo^vitt v. Union Cold Stora^ro Co., 

[1913] 3 K. B. 1. 

800. .]— Etj:.en V. Slack (1880), 24 Sol. Jo. 

290. 

Annotation: — Befd. Slazenger v. Spalding, [1910] 1 Ch. 257. 

801. .] — Deft., who was a china manu- 

facturer, purchased abroad for his own private 
use a large number of cigars wliich were consigned 
to liim at the docks hero in cases hearing a spurious 
brand, purporting to be that of pltfs., who were 
cigar manufacturers. Deft, was not aware that 
the brand was spurious, nor, except from seeing 
it on the invoice, that any such brand was in use. 
Immediately upon pltfs. issuing their writ & 
serving deft, with notice of motion for an injunction 
to restrain him from selling the cigars, deft stated 
that he had no intention of selling the cigars, & 
offered all the relief asked for by the writ, & after- 
wards at the motion agreed to an undertaking 
in the terms of the writ, the question of costs being 
reserved : — Held : deft, must pay all the costs of the 
action. — Upmann t?. Forester (1883), 24 Ch, D. 
231 ; 62 L. J. Ch. 946 ; 49 L. T. 122 ; 47 J, P. 807 ; 
32 W. R. 28. 

Annotations : — Conid. Wlttman v. Opponhoim (1884), 27 
Ch. D. 260. Dlstd. American Tobacco Co. v. Guest, 
[1892] 1 Ch. 630. Befd. Sonuenscheln v, Barnard (1887), 
67 L. T. 712 ; Proctor v. Bailey (1889), 42 Ch. D. 393. n. ; 
Walter v. Stelnkopfl, [1892] 3 Ch. 489 ; Sarpy v. Holland 
(1908), 77 L. J. Ch. 637. 

PART I. SECT. 7. SUB-SECT. 6.— 

F, (b) 1. 

807 i. Matters considered by court — 


802. .] — Motion for an injunction to restrain 

defts. from infringing pltfs.’ trade mark & selling 
cigai'cttes so packed or labelled as to be an infringe- 
ment or colourable imitation of pltfs.’ trade mark. 
Pltfs. wore the owners of a trade mark in respect 
of “ Chancellor cigarettes.” Many close imitations 
of them were in the market, & defte., who were wine 
Sc cigar merchants, had purchased five hundred of 
the spurious cigarettes in the belief that they were 
in fact pltfs.’ cigarettes. The writ in the present 
action was issued without any previous com- 
munication with defts. Since the writ they had 
returned all the cigarettes bought except twenty ; 
they now expressed themselves willing to submit 
to any order, but submitted that they ought not 
to be ordered to pay the costs : — Held : although 
an injunction must be granted, it should be 
without costs ; this was not the sort of action 
which ought to be encoui aged ; the person who 
should bo punished was not the innocent retail 
dealer, but the person who caused the spurious 
goods to be put upon the market. — ^American 
Tobacco Co. v. Guest, [1892] 1 Ch. 630 ; 61 
L. 3. Ch. 242 ; 66 L. T. 267 ; 40 W. R. 364 ; 8 
T. L. R. 300 ; 30 Sol. Jo. 264. 

Annotation Walter v. Stelukopff, [1892] .3 Ch. 489. 

803. .] — Kodak, Ltd. v. Grenville (1908), 

26 R. P. C. 410. •i ^ ( 

804. Although not entitled to damages 

claimed.] — Soci^t^ Francaise Radio-Elec- 
TRiQUE V. West Central Wireless Supplies, No. 
788, ante. 

F. Form of Relief. 

(a) In General. 

805. Delivery up — & destruction — Alternative 
return to original source refused.] — Dunlop 
Rubber Co., Ltd, v. Booth (A. A.) Sc Co., Ltd., 
No. 606, ante. 

806. .] — Forth Sc Clyde tSi Sunnyside 

Iron Cos., Ltd. v. Sugg (William) Sc Co., Ltd., 
No. 029, ante. 

{b) Injunction. 
i. In General. 

807. Matters considered by court — Points of re- 
semblance.] — Taylor v. Taylor, No. 595, atitc. 

808. Intention of parties in adopting 

similarities.] — Taylor v. Taylor, No. 695, ante. 

809. Consent to perpetual injunction — Whether 
consent may be withdrawn — On discovering pos- 
sible defence to action.] — An action was brought 
for an injunction to restrain deft, from selling 
certain buttons alleged to be an infringement of 
pltfs.’ registered trade mark. Deft., believing that 
ho had no defence to the action, consented to an 
order for a perpetual injunction with costs. 
Before the order was drawn up, he received a 
letter from the manufacturer of the buttons which 
were made in Germany, wherefrom it appeared 
that the buttons had been sold in this country 
long before the registration of pltfs.’ trade mark. 
On motion by deft, that he might bo relieved from 
the consent so given : — Held : a party who has 
deliberately consented to a perpetual injunction 
cannot be permitted to withdraw his consent 
merely because he has subsequently discovered 
that he might have a good defence to the action ; 
the case was not one of mistake ; Sc the motion 
must be refused. — Elsas v. Williams (1884), 64 
L. J. Oh. 336 ; 62 L. T. 39 ; 1 T. L. R. 144. 

p. Against printer of offending label.] 
— De Kuypkr & 8on V. Baikd, Ltd. 
(1903), 20 R. P. 0. 681.— IR. 


Points of resemblance .] — EwiNO v. 
Ohooneb Lall Muluok (1865), CJor. 
160.— IND. 
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810. Limitation of operation of injunction — Par- 
ticular locality.]-— Barber v. Manico, No. 660, ante. 

811. Particular goods.] — Barber v. 

Manico, No. 660, ante. 

Innocent infringement.] — See Nos. 796-803, ante. 

Effect of delay.] — See Nos. 761-764, ante. 

Effect of acquiescence.] — See No. 764, ante. 

Effect of offer by defendant.] — See Nos. 767-770, 

ante. 

ii. Interlocutory Injunction. 

812. Plaintiff must give undertaking as to 
damages.] — Read BiioTnERS v. Richardson & 
Co., No. 667, ante. 

813. Whether granted — Prim& facie case shown 
by plaintiff.] — Read Brothers v. Richardson & 
Co., No. 667, ante. 

814. Serious question to be tried.] — Evans 

V. Smith (1887), 3 T. L. R. 390. 

815. No proof of fraud on public.] — Hop 

Bitters Co., JjTd.v. Griffiths (1887), 3 T.L.R. 366. 

816. No public & notorious sale of goods.] — 

The ApoUinaris co. having registered in 1876 the 
word “ ApoUinaris ” as a trade mark, used for two 
years previously, brought an action against the 
agents in England for a German mineral water, 
for using the word “ ApoUinis ” on the labels 
appearing as such water, & moved for an inter- 
locutory injunction. Defts. proved that their 
principals had been using “ ApoUinis ” in Germany 
since 1876 <fe that attemi3ts to stop them had failed 

further that the water in question had been sold 
in England under the labels complained of since 
1881, in small quantities to persons who bought 
for private consumption & not for resale. Pltfs.* 
secretary deposed that they were not aware of the 
sale of mineral water under the title “ ApoUinis ” 
until shortly before the action was commenced : — 
HeUi : pltfs. were entitled to an injunction. 
As there was no motion to rectify the Register, 
the vaUdity of the registration of pltfs.’ trade mark 
could not be called in question in the action ; 
the use by defts. of “ ApoUinis ” was an infringe- 
ment of the registered trade mark “ ApoUinaris ” ; 
there had been no such public & notorious sale of 
the mineral water in question with the label 
complained of, as to deprive pltf. of their right to 
an interlocutory injunction. 

I think we are justiUed in coming to the same 
conclusion as the learned judge in the ct. below 
did, that the use of this word “ ApoUinis ” is 
nothing more than a colourable imitation of 
“ ApoUinaris ” (Bindley, L.J.). — Apollinaris 
Co., Ltd. v. Herrfeldt & Campbell (1887), 4 
T. L. R. 9 ; 4 R. P. C. 478. 

Annotations : — Refd. Free Fishers & Dredgrors of Whltstable 

V. ElUott (1888), 4 T. L. K. 273 ; Jie ApolUuaris Co.’s 

Trade Mks., [1891] 2 Ch. 180. 

817. Exclusive use of particular charac- 

teristic disclaimed.] — Rosenthal v. Reynolds, 
No. 878, ante. 
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818. Balance of facts In favour of grant.] — 

Jarrett V. British North Borneo Cigar Co. 
(1892), 37 Sol. Jo. 116. 

819 . Ex parte.] — Hicks v. Sumner & 

Sumner (1894), 88 Sol. Jo. 724. 

Interlocutory Injunctions, generaUy.] — Sec 
Injunction, Vol. XXVIII., pp, 371 et seq. 

iii. Breach of Injunction. 

820. Motion for commitment — Defence of 

acquiescence — ^Acquiescence must amount to licence 
to use mark.] — In 1847 Joseph R. & Sons obtained 
an injunction to restrain N. & William R. from 
using the trade mark “ J. R. Sons.” Soon after- 
wards W. R . entered into partnership with his father 
John R. & with a brother, & the three used the 
trade mark “ .1. R. & Sons,” with a colourable 
addition. Upon pltfs. moving, in 1863, to com- 
mit W. R., & denying notice of the breach of the 
injunction before July, 1862 : — Held : (1) they 

wore entitled to the order, & acquiescence, to 
constitute a defence to such a motion, must 
amount to a licence to use the mark ; (2) pltfs. 
might move to commit W. R. without bringing his 
partners before the ct. — Rodgers v. Nowill 
(1863), 3 He G. M. k. G. 614 ; 22 L. J. Oh. 404 ; 
20 L. T. O. S. 319 ; 17 .Jur. 171 ; 1 W. R. 206, 216 ; 
43 E. R. 241, L. JJ. 

AnnoUition Generally, Refd. Churton v. Douglas (1859), 

John. 171. 

821. Of defendant against whom Injunction 

obtained — Infringement by partnership entered 
upon after injunction — Whether other partners 
must appear before court.] — Rodgers v. NowiiiL, 
No. 820, ante. 

822. Subsequent Infringement by agent — 

In absence of principal.] — Parktmi Manufactuii- 
ing Co., Ltd. v. Cooper (1001), 18 R. P. C. 319. 

(c) Account of Profits. 

823. Whether granted — Where defendant’s know- 
ledge of mark must be proved — To enable plaintiff 
to recover damages.] — A defendant is liable in 
equity to account for the profits made by the user 
of pltf.’s trade mark, tliougli, at the time of the 
user, ho may have been ignorant of the rights & 
of the existence of pltf., & notwithstanding that, 
to entitle liim to recover damages at law, it may 
be necessary to prove a scienter. — Cartier v. 
Carlile (1802), 31 Beav. 292 ; 8 Jur. N. S. 183 ; 
64 E. R. 1151. 

Ann.otttHons Consd. Moot v. Couatou (1804), 4 New Hop. 

86. Refd. Slazenger v. Spalding (1909), 102 L. T. 390. 

Innocent Infringement .] — See Sub-sect. 5, 

E., ante. 

Effect of delay .] — See No. 781, ante. 

(d) Damages. 

824. General rule — Damages prim& facie right of 
plalntlff—At own risk as to costs.]— Henry 
Heath, Ltd. v. Frederick Gorringe, Ltd. 
(1924), 41 R. P. C. 467. 


part I. SECT. 7, SUB-SECT. 6.— 
F. (b) ill. 

q. Colourable imitation.] — Pltf. wa43 
a manufacturer of lime at Green - 
head, & sold it in barrels marked 
“ Greenhead lime,” & it had a market 
value & reputation as such. Defts. 
manufactured lime at the same place, 
& on Injunction had boon Issued 
against them from using pltf.’s trade 
mark, or any colourable Imitation 
thereof. Afterwards defts. marked 
their lime as “ Extra No. 1 lime, 
manufactured by llasuies Bros, at 
Greenhead." The general appearance 
of defts.* mark resembled pltf.’s: — 


Held : theio had been a breach of the 
Injunction. — Armstrong v. Haynes 
(1825-1897), N. B. Dig. 316.— CAN. 

PART I. SECT. 7, SUB-SECT. 6.— 
F. (o). 

r. To what period confined ,] — The 
account of profits in an action for 
InMngemcnt should not he confined 
to the period subsequent to registra- 
tion, at any rate when the infringe- 
ment has not been innocent. — Smith 
V. Fair (1887), 14 O. R. 729.— CAN, 
t. When qranied .] — In an action for 
infringement of a trade mark pltf. may 
make his choice of either payment of 


damages or an account: but, where 
the action is tried by a judge & Jury, 
If the jury are not asked to assess the 
damages there is nothing to compel the 
ct. to grant an account or to fetter it 
in defining the scope or extent of such 
account. — Kemp v. liKUNO Ghak 
Chaun (1909), 5 Hong Kong L, R. 65, 
—HONG KONG. 

PART I. SECT. 7, SUB-SECT. 5.— 
F. (d). 

a. Measure of damages — Loss of 
profits .] — Where the Infringement of 
pltfs.’ trade mark by defts. caused a 
loss of profit to pltfs., not by diminish- 
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825. Measure of damages — No assumption from 

actual sales by infringer.] — On an inquiry whether 
any & what damage has accrued to pltfs. from 
the unlawful use by deft, of their trade mark, the 
onus lies on pltfs. of proving some special damage 
by loss of custom or otherwise, & it will not be 
intended in the absence of evidence that the 
amoimt of goods sold by deft, under the fraudulent 
trademark would have been sold by pltfs., but for 
deft.’s unlawful use of pltfs.’ mark. — Leather 
Cloth Co. v. Hirschpield (1865), L. B. 1 Eq. 
290 ; 13 L. T. 427 ; 30 J. P. 179 ; 14 W. R. 78. 
Annotations Davenport v. Hylands (1866), 14 

L. T. 53. Refd. Leather Cloth Co. v. American Leather 

Cloth Co. (1863), 1 Hem. & M. 271 ; Alexander v. Henry, 

Mitchell Henry & Waller (1895), 12 It. P. O. 360 ; Saccharin 

Corpn. V. Chemicals & Drugs Co. (1900), 69 L. ,T. Ch. 820. 

826. Reduction of prices necessitated by 

infringement.] — (1) Pltfs., in an action against 
three defts., obtained a judgment by consent for 
default of defence against defts. for an injimction 
to restrain infringement of pltfs.’ trade marks, 
with costs, & by the judgment it was referred to 
Ihe Official Referee to inquii*e & report what sums 
of money if any, were fit to be awarded to pltfs. 
for any damages sustained by them by the use of 
the infringing tickets. The Referee by his report 
found, for the reasons assigned by the report, 
that £3,007 ouglit to be paid by the llrst two 
defts. & £5,000 by the third. Defts. moved to 
vary the report, & pltfs. moved that it be adopted : 
— Held : the report be adopted, Ac defts.’ motions 
be dismissed with costs, they must pay the costs 
of the reference. 

(2) When the Chief Clerk or the Official Referee 
has had before liim, not only the whole case, so 
that lie may have considered it as an entirety but 
has had the witnesses before him, seen them, hoard 
what they said & seen how they gave their evidence, 
the ct. ought to be unwilling to differ fi-om him 
with regard to conclusions of fact. Where the 
evidence is all writing, then, of course, the ct. is 
in a very different position : but when the evi- 
dence is oral it would be presumptuous, dangerous, 
mischievous, in my opinion, for the judge, with 
only the transcript of the shorthand notes or the 
Jheferce’s own notes before him, to say that this, 
or the other conclusion must follow because it is 
the necessary consequence of the grammatical 
meaning of certain language used by pei*sons who 
may have been lying, or stating facts in language 
which they did not themselves understand, or 
did not mean to be understood in the sense which 
it gi'ammatically bears (Keiocwich, J.). — ^Alex- 
AMDER & Co. V. IJENRY & Co., MiTCHELL HeNRY 
At Waller & Co., (1895), 12 R. P. C. 360. 

827. From time when defendant had notice 

of plaintiff’s mark.] — At the date of the i*egistra- 
tion of the trade mark hereinafter referred to, 
pltf. was caiTying on business in partnership with 
one Joseph ReiTy as West African merchants & 
shippers under the style or firm of Horsfleld, 
Berry & Co. On Jan. 3, 1901, J. J. H. Ac J. B., 
who were carrying on business in co-partnership, 
registered a trade mark in respect of cotton piece 
goods in class 24 consisting of two concentric 
circles of different radius forming a ring with the 
signs of the zodiac printed or impressed on such 


ring in regular order reading from left to right. 
In 1906 the partnership was dissolved Ac the whole 
of the partnership business, goodwill, Ac property 
became vested in J. J. H. In Apr. 1910 J. J. 11. 
discovered that J. W. Ac co. were exporting Ac 
selling at Jjagos in West Africa cotton piece goods, 
the wrappers of wfiich bore a mark containing 
the signs of the zodiac. J. J. H. thereupon com- 
menced an action against J. W. & co. for infringe- 
ment. Upon the hearing of a motion for an interim 
injunction defts. offered to submit to a perpetual 
injunction Ac to pay the costs of the action down 
to that date. Pltf. had refused defts.’ offer, 
contending that he was entitled to an inquiry as 
to damages. The action came on for trial. Upon 
the evidence : — Held: defts. were not innocent 
infringers, but had been aware prior to the com- 
mencement of the action of the existence of pltf.’s 
trade mark, Ac pltf. was entitled to an inquiry as 
to damages from ihe date upon which defts. first 
became aware of the ownership by pltf. of the 
said trade mark. — H orsfield v. Walkden (John) 
Ac Co., Ltd. (1910), 28 R. P. C. 176. 

828. Attitude of court towards report of Referee 
— Reluctance to differ on conclusions of fact — Un- 
less evidence is documentary.] — A lexander Ac Co. 
V. Henry Ac Co., Mitchell Henry Ac Waller Ac 
C o., No. 826, ante, 

829. Inquiry as to damages — Form of Inquiry — 
Infringement of trade mark & patent distinguished.] 

— Distinction taken in the proper form of inquiry 
as to damages in respect of the infringement of a 
trade mark, Ac the infringement of a patent. — 
Davenport v. Rylands (1865), L. R. 1 Eq. 302 ; 
35 L. J. Ch. 204 ; 14 L. T. 63 ; 12 .Tur. N. S. 71 ; 
14 W. R. 243. 

Annotations Botts v. Oallaib (1870), L. H. 10 Eq. 

392. Refd. Penn v. Bibby, Penn v. Joek, Penn v. Femie 

(1866), L. H. 3 Eq. 308 ; Frain ManufjieturJnjpr Co. v. 

Morton (1922), 40 K. 1>. C. 33. Mentd. Fritz v. nob.sou 

(1880), 14 (’h. D. 542 ; Leeds Industrial Co. -op. Soc. v. 

Slack (1924), 40 T. L. B. 745. 

830. Onus of proof of special damage.] — 

Leather Cloth Co. v. Hirschpield, No. 825, 
ante. 

831. Stay pending appeal — Necessity for 

consent of plaintiff.] — E vans, Taunton (J. Ac J.), 
Ltd. V. Hoskins Ac Sewell, Ltd. (1904), 21 
R. P. C. 676. 

832. Against whom ordered.] — Cham- 

pagne Heidsikck pit Cte V. SroTTO Ac Bishop, 
No. 787, ante. 

833. .] — Impex E].ectrical, Ltd. v. Wein- 

BAUM, Re Impex Electrical, liTD.’s Trade 
Marks, No. 655, ante. 

834. .] — Forth Ac Clyde Ac Sunnyside 

Iron Cos., Ltd. v. Sugg (William) Ac Co., Ltd., 
No. 029, ante. 

Innocent infringement.] — See Nos. 779-787, ante. 


Sect. 8.— OFFENCES. 

See Trade Marks Act, 1905 (c. 15), ss. 66, 67. 

835. False representation that trade mark 
registered — Use of word “ registered ” — Mark 
registered abroad.] — MacSymons Stores, Ltd. v. 
Shuttlewortii (1898), 15 R. P. 0. 748, D. C. 


Ing tho amount of goods sold by pltf 
by takl^ away their customers 
ousti^ them from their usual inarke 
but by caiMng tho goods aotually so 
by pltfs. to be sold at a diminish* 
price: — Held: defts. were liable f 
the lo^ sustained by pltfs. : & tl 
of the reduction in the pri' 
of the goods sold was the measure 
damages. — M akockji Petit Mani 


FACTUKINd Co. V. MAHALAKMI SPINNINQ 
& Weaving Co. (1885), I. L. K. 10 
Bom. 617.— IND. 

b. Extent to which defendant's 

infringement interferes with plaintiff's 
sales .] — The true measure of damages 
is not the profit made by deft., but the 
extent to which deft.’8 Infringement has 
interfered with pltf.’s sales. — BF.KOirAM 
V. Hanlon (1894), 12 N. Z. L. R. 


55L— N.Z. 

0 . Damnum absque in / aria. V—Rkio 
V. Thomson & Co. (1905), 22 R. P. C. 

376.~SCOT. 

PART I. SECT. 8. 

d. Selling beverage in bottle with name 
of another on it.] — R. v. Irvine (1905), 
5 O. W. R. 352 ; 9 O. L. R. 389.— CAN. 

e. .] — Ciimlnnl Code, s. 490, 
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Sect. 8. — Offences. Part II, Secl^i. I <Sb 2. Part 
III. Sects. 1 2.3 

886, Use of word “ trade mark.*'] — The 

use by a trader on his goods of the words “ trade 
mark ” in connection with a particular mark 
which lie has used as a trade mark but for which 
he has not obtained registration, does not neces- 
sarily impl^ that the trade mark is registered so 
as to constitute an offence under Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), s. 105, & apart 


Names and Designs. 

from sect. 105 is not of itself such a misrepresen- 
tation as to disentitle him to relief in an action to 
restrain the imitation of the get up of his goods. — 
8en Sen Co. v. Britten, [1899] 1 Ch. 692 ; 68 
L. J. Ch. 260 ; 80 L. T. 278 ; 41 W. B. 868 ; 1.5 
T. h. B. 238 ; 43 Sol. Jo. 816 ; 10 B. P. 0. 137. 
Annotation; — Refd. Hubbuok v. Brovvn (1900), 17 R. P. C. 
038. 

False pretences as to quality or value of goods.] — 

See Cbiminai. Law, Vol. XV., pp. 996, 990, 
Nos. 11,132, 11,137, 11,142, 11,143. 


Part li. — Compulsory Marks. 


Sect. 1.— IN GENERAL. 

See Merchandise Marks Act, 1926 (c. 53). 

837. What firearms must be marked — Under 
private Act — ^Arms provisionally proved by Birming- 
ham company— But not by Gunmakers company In 
London.] — 18 & 19 Viet. c. cxlviii, does not make 
it obligatory on the Gunmakers Company, I^ondon, 
to receive & prove firearms by definitive proof, 
which have been provisionally proved by the 
Biimingham Company at Birmingham, but which 
have not been provisionally pro\ed by the Gun- 
makers Company in London. — Goodman v. 
Spencer (1867), 2 C. B. N. S. 93 ; 26 lu J. C. P. 
177 ; 29 L. T. O. S. 80 ; 21 J, P. 628 ; 3 Jur. 
N. S. 414 ; 6 W. K. 624 ; 140 B. B. 346. 

Anchors & chain cables .] — See Anchors & Chain 
Cables Act, 1899 (c. 23) ; Sale op Goods, Vol. 
XXXTX., p. 464, No. 899. 

Articles bearing registered designs.] — See Part 
IV., Sect. 2, post. 

Butter, cheese & margarine.]— Food & 
Dkuus, Vol. XXV., pp. 123-126, Nos. 453-465. 

Gun barrels.] — See Gun Barrel I'roof Act, 1868 
(c. xiii), ss. 108, e/ seq. 

Gunpowder.]— Ncc Exiilosives Act, 1875 (c. 17), 
s. 32. 

Irish linen.] — Sec Linen (Trade Marks) Acts, 
1743 (c. 30); 1744 (c. 24); Irish Handloorn 

Weavers Act, 1909 (c. 21). 

Patented articles .] — See Patents & Designs Act, 
1907 (c. 29), s. 33. 

Weights & measures.]— Ncc 5V eights &; Mea- 

sriiEs. 


Sect . 2. GOLD AND SILVER PLATE. 

See 2 Ben. 0, c. 17 ; 18 Fliz. c. 15 ; 12 iSc 13 
Will. 3, c. 4 ; Plate Duty Act, 1719 (c. 1 1), ss. 1-3, 


41; Plate Offences Act, 1738 (c. 26); vSilver 
Plato Act, 1790 (c. 31); Gold Plato (Standard) 
Act, 1798 (c. 69) ; Wedding Bings Act, 1865 
(c. 60). 

838. Action for penalties — Limitation.] — To an 

action by an officer of the Company of Goldsmiths 
in liondon, suing on behalf of the said Company 
by viitue of Gold (fc Silver Wares Act, 1844 (c. 22), 
against a dealer in silver wares, for the sum of £10 
upon each of six hundred & forty-three wares 
sold by him in 1872, each of the said wares having 
at the time tliey were so sold a counterfeit imitation 
of the mark of an instrument theretofore used by 
the said company for marking silver wares, deft, 
stated in defence, amongst other things, that the 
alleged cause of action did not accrue within two 
years befoie tins action was brought. Upon 
demurrer : — 7/c/d ; this was not an action for 
penalties giv<*n by a statute to the party grieved 
within Civil Pi-ocodure Act, 1833 (c. 42), s. 3, nor 
an action by the Crown or by a common informer 
witliin 31 Eliz. c. 5, s. 6, the two years limitation 
consequently did not exist, the demurrer must 
be allowed. — Robinson v. Cuhrey (1881), 7 
Q. B. D. 465 ; 50 L. .1. Q. B. 601 ; 45 L. T. 368 ; 
46 J. P. 148 ; 30 W. B. 39, C. A. 

Annotations : — Refd. baunders v. Wirl, fl892] 2 Q. li. 321 ; 

Tboraaon v. ( 'lanmorriB, (1899] 2 Ch. 623 ; JL v. Canadian 

N. Uy.. (1923] A. (\ 714. 

839. Offence of transposing mark — Whether In- 
tention to defraud essential.]— B. v. Spittle (1902), 
18 T. L. B. 430. 

840. What is gold & silver plate — Gold & sliver 
watch cases.] — Gold silver watcli cases, forming 
paits of finished watches imported into the United 
Kingdom from abroad, are gold At silver plate 
within the meaning of Customs Act, 1842 (c. 47), 
B. 59. — Goldsmiths’ Co. v. Wyatt, [1907] I K. B. 


which prohibitB tiadmg, >\ltbo\it the 
consent of the owner, In bottles which 
have upon them the tiado mark or 
name of anothoi person, is wide enouRh 
to cover such trading In bottles to 
which the name of the owner Is affixed 
by means of a paper label — R. r. 
WiTTMAN (B. C.), (19171 3 W. W. 11. 
438 , 25 B. C. R. 108.— CAN. 

f. .] — Tiiwaitkb V . M'Kvili.y, 

Cantrell & Coc'itrane n. Miirpuy 
& Bradshaw, (19041 1 1. H. 310; 21 
H. P. C. 397.— IR. 


g. Uffivff false trade mark — Con- 
irary to ('rimmal Voile . \ — R. v. Latif 
(1910), I. L. R. 39 All. 123.— IND. 


h. False repregi'utation that trade 
mark regiskred — Use of word “ re^s- 
tered, "]—Defta., Yho w^ei*o merchants 
m Belfast, sold a box of baking powder, 
bearing a label with the words “ Trade 
Mark — Royal — Registered ** ; & on the 
obverse side were the words ” Manu- 
factured by Rojal Baking Powder Co., 


New Y ork. ” The trade mark bad boon 
for many years, & at the thno of the 
sale was, registered in the United 
States, had also been for some 
years registered In England : but seven 
weeks previous to the sale It had been 
expunged from the Register in this 
country. Defts. were prosecuted at 
petty sessions under Patents, Designs, & 
Trade Marks Act, 1883 (o. 57), s. 105, 
for describing the trade mark as regis- 
tered ; & the magtetrates being of 

opinion that the word “ Registered ” 
on the label did not necessarily imply 
that the trade mark was registered in 
the United Kingdom, & that being 
coupled with the words ** Manufactured 
by Royal Baking Powder Co., New 
York,” it might mean registered in tho 
United States, they dismissed the 
summons ; but stated a case for 
opinion of the ct. as to whether the Act 
had been infringed or not : — Held : 
the use of the word “ Registered ” 
amounted to a representation that the 


trade mark was registered in the 
United Kingdom, which was not 
affected by the words describing where 
the article was manufactured, & the 
magistrates ought to have convicted. — 
Wright, Chossley & Co. v, Dobbin 
(1898), 1.5 K. P. C. 21.— IR. 

PART II. SECT. 1. 

k. Flour barrels.] — Tho seller of flour 
in barrels not marked or branded 
under 4 & 6 Viet. c. 89, s. 23, is not 
liable to the penalty Imposed, but only 
the manufacturer or packer. — R. v. 
Bekkman (1845), 2 U. C. K. 57.— CAN. 

PART II. SECT. 2. 

l. ** Hall mark*' — RioJd to regis- 
ter .] — Gorham Manufacturing Co. v. 
Ellis & Co. (1904), 24 0. L. T. 119 ; 8 
Exch. C. R. 401.— CAN. 

m. Breach of Gold <£• SiVoer Mark- 
ing Act — Ovaranteeing to wear for 
specified time.] — R. v. Lkk (1911), 18 
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06 i 76 L. .T. K. B. 166 j 96 L. T. 866 ; 71 J. P. 
76 ; 23 T. L. R. 107 ; 61 Sol. .To. 99, 0. A. 
Annotations: — Befd> Fal»crf?6 v. Goldemiths’ Co., [1911] 

1 Ch. 286. Mentd. Waddle v, Sunderland Union (1908), 

2 Konst. Hat, App. 506 ; Sadler v. Wliltoraan, [lOlOJ 

1 K. B. 868. 

g 41 , Every article subject to Plate (Ofrenc.es) 

Act, 1738 (c. 26) — Provisions as to assaying & 
marking — Effect of use as foundation of enamel 
work.J — (1) The word “ plate,” as used in above 
Act, ss. 2, 0, Customs Act, 1842 (c. 47), s. 69, 
Revenue Act, 1883 (c. 56), s. 10, & the Hall- 
marking of Foreign Plato Act, 1904 (c. 0), included 
every article of gold or silver imported from abroad 
which, if it had been made in the United Kingdom, 
would liave been subject to the provisions as to 
assaying A marking contained in Plate (Offences) 
Act, 1738 (c. 26). Where an article, such as a 
match-box, cigarette case, or letter clip, is once 
a ” manufacture of gold or silver,” within the 
meaning of that term as used in the Act of 1738, 
it does not cease to bo such hecaiise it is used as 
the base or foundation of enamel work, however 
great the artistic merit of that work is as com- 
pared with the value of the gold or silver. 

(2) Enamel worked on a gold or silver founda- 
tion, even if it is a jewel, is not “ set ” in the gold 
or silver within the meaning of that word as nsed 
in }*late (Offences) Act, 1738 (c. 26), s. 2. 

An enamelled gold cigarette case, the enamel 


of which is worked on the gold foundation, even 
if an enamel is a ‘‘ jewel,” is not ” set ” in the 
gold within the meaning of that word as used in 
Plate (Offences) Act, 1738 (c. 26), s. 6. 

(3) Gold watches which are jewelled &- set in 
gold chain bracelets are not exempt from being 
hall marked. — FABEito6 v. Goldsmiths’ Co., 
[1911 J 1 Ch. 280 ; 80 L. J, Oh. 97 ; 103 L. T. 666. 

842. Enamel worked on gold or silver — ^Not ** set ” 
In gold or silver — Although a jewel.] — FABERoft 
V. Goldsmiths’ Co., No. 841, ante. 

843. Gold watches Jewelled & set in gold chain 
brackets.] — FABERofe v. Goldsmiths’ Co., No. 
841, ante. 

Newcastle marks.] — See Plate (Offences) Act, 
1738 (c. 20). 

Sheffield & Birmingham marks.] — See Plate 
Assay (Sheffield A Birmingham) Act, 1772 (c. 52). 

Nine, twelve & fifteen carat standards.] — See 

Gold & Silver Wares Act, 1864 (c. 96). 

Imported plate.] — See Customs Act, 1842 (c. 47), 
s. 69 ; Revenue Acts, 1883 (c. 66), s. 10 ; 1884 
(c. 62), 8. 4 ; Hall Marking of Foreign Plate Act, 
1904 (c. 6) ; Assay of Imported Watch Cases 
(Existing Stocks Exemption) Act, 1907 (c. 8). 

Watch cases.] — See Merchandise Marks Act, 
1887 (c. 28), 88. 7, 8, 17 ; Assay of Imported 
Watch (’ases (Existing Stocks Exemption) Act, 
1907 (c. 8). 
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Sect. 1.— WARRANTY OF GENUINENESS. 

8'er Merchandise Marks .\ct, 1SS7 (e. 2tS), s. 17. 

844. Extent of warranty — Defendant In third 
party proceedings — Liability to indemnify co-defen- 
dant against costs of proceedings.] — i^. A C., the 

proprietors of a Trade Mark “ C'atln^drale ” for 
herrings, brought an action against B. B. A Co. 
A W. B. for infringement. It appeared that 
W. B. had supplied B. B. A (’o. with cases of 
herrings, bearing the mark ” Cathedral ” with the 
representation of an edifice, with which they pro- 
ceeded to deal. B. B. A Co. served a third ]>arty 
notice on W. B., claiming an indemnity from him 
in respect of the action, A an Order was made 
that the matter should be determined under the 
third pai-ty proceedings A pleadings were delivered 
therein, in the action an injunction was by con- 
sent ordered against both defts. with costs, without 
prejudice to the third party proceedings. An 
agreed sum of £200 for damage.s A an agreed 
sum of £175 for costs had been paid by W. B. to 
pltfs. 'i''he third party proceedings came on for 
trial Held : W. B. had warranted </hat tlio 
trade mark had not been falsely applied A was 
under an obligation to indemnify B. B. A Co. 
against the costs of the action. He was ordered 


to repay lliem the costs which they had paid, 
sucli costs to be taxed as between solr. A client, A 
to pay them the costs of the third party proceedings 
to be taxed as between party A party! 

It seems to me that whether the goods were 
Ihon manufactured or were going to be manu- 
faclured, were then marked or were going to bo 
marked, they undoubtedly were so marked when 
tlie delivery of the goods took place, A it seems to 
me that it would make the sect. [Merchandise 
Marks Act, 1887 (c. 28), s. 17] ridiculous if I were 
to read it in any other way (Neville, .T.). — 
PiDOux A (^ooK r. Benekendorfp Berger A 
Co. A Bruce, Bevekendohff Berger A Co. v. 
HlurCE (1913), 31 R. J*. C. 66. 


Sect. 2.— INTENT TO DEFRAUD. 

See Merchandise Marks Act, 1887 (c. 28), ss. 2, 
3, 18. 

845. Necessity for Intention to mislead.] — S., 

the orginal patentee, without fraud, sells, in 
packets, ” 8.’s patent refined isinglass,” a well- 
known article, which is really only gelatine : — 
Held: (1) ho ought not to be convicted, under 


O. W. U. 845 
O. L. Jt. 490 ; 

—CAN. 


; 2 O. W. N. 933 ; 23 
18 Can. Grim. Gas. 480. 


n Rings misdescribed as 

carat] -It is on offence under Gold i 
SUyer Marking Act, 7 & 8 Edw. VII 
(D), 0 . 30 B. 11, to soil 9 carat gol 
rlnge, filled with wax, etc., when tl 
amount of gold In them Is not 9/24 ( 
the gross weight of the rings. — H. 

20 O. W. K. 890 ; 
S* ■' 25 O. L, 1C 69 ; 1 

Gan. Grim. Ga«. 70.— CAN. 


PART III, SECT. 2. 

846 1 . Necessity for intentUm to miS' 


lead .] — ^Mvdkw v. Jo vies (1875), 10 
N. S. K. (1 1C & C.) 82.— CAN. 

846 ii. .] — Dofts., stove manu- 

facturers, having in their possesaion a 
second hand stove of pltf.’s manufac- 
ture, repaired & refitted it. One of 
dofts.’ employees, obeying the mstruo- 
tlons of one of the firm, put on the stove 
a plate bearing their own name, & it 
was sold with this plate on it, but the 
urchaser was informed that the stove 
ad been manufactured by pltf. Tho 
stove was soon afterwards reriimed by 
the purchaser to defts., & another taken 
in Its place. 

There having been no misrepro- 


sontation or Intention to deceive, 

6 no damages proved. & the purchaser 
having been Informed that tho stove 
was of pitf.'s manufacture, pltf. had 
no right to recover damages. — C hap- 
LEAU V. Lapoute (1899), Q. 1C 18 
S. G. 1 L -CAN. 

845 iii. .] — Maolauiiin h. Mo- 

Tlvkxey, [1924] N. Z. L. R. 293.— N.Z. 

846 iv. .] — Jexkinson & Inqus 

r. NEimoN Bro'ihers (1899), 2 F. 
(Gt. of yess.) (J.) 13 ; 37 Sc. L. 11. 100 ; 

7 S. L. T. 56.— SCOT. 

845 V. .] — By Merc hondlse Marks 

Act, 1887 (c. 28), s. 2 (2), a person 
who sells goods to which a false trade 
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Tbade Marks, Trade Names and Designs. 


Sect, 2. — Intent to defrauds Sect, 3.] 

Merchandise Marks Act, 1887 (c. 28), s. 2, of a 
“ false trade description ” merely because the 
description is not in the present strict sense of the 
words an accurate indication of the material in the 
packet ; semhle : (2) to constitute the offence 
there must be an intention to mislead. A patentee 
who, after the expiration of his patent, continues 
selling the same articles under the description 
of patent articles, «& with the Koyal Arms on the 
wrappers, is not necessarily jpilty of describing 
the goods falsely as the subject of an existing 
patent ; it is a question of fact for the jury or 
justice to determine. — G rtdley v. Swinborne 
(1888), 52 J. P. 791 ; 5 T. L. K. 71. 

Annoiationa : — As to (1) Refd. It. v. Butcher (1908), 21 

T. L. It. 797. Aa to (2) Refd. Starcy r. Chilworth Gun- 
powder Co. (1889), 6 T. L. K. 95. 

846. .] — ^Applt. & resp. being rival manu- 
facturers of mineral waters, resp., without the 
authority of applt., filled with mineral water of his 
own manufacture certain bottles, the property 
of & moulded with the name of applt., with the 
intention of selling such mineral water to his, 
resp.’s customer. Eesp., being found in pos- 
session of certain of such bottles so filled, was 
summoned under sects. 2, 3, of the Merchandise 
Marks Act, 1887 (c. 28), ss. 2, 3, for having in his 
possession for sale goods to which a false trade 
description, namely, the false name of applt., was 
applied. The magistrate found that resp. had no 
intent to defraud the purchasers of the water, & 
that he must, therefore, be taken to have “ acted 
innocently ” within the meaning of sect. 2, sub- 
sect. (2), & on these grounds dismissed the sum- 
mons : — Held : the magistrate was wrong, for 
that an intent to defraud the purchasers was not 
a necessary ingredient of the offence charged. — 
Wood v, Buroesb (1889), 24 Q. B. D. 162 ; 69 
L. J. M. C. 11 ; 01 L. T. 593 ; 54 J. P. 325 ; 38 
W. Tl. 331 ; 16 Cox, C. C, 729, 1). C. 

Annoiationa : — Consd. Thwalten v. M‘10vil]y (1903), 20 

B. P. C. 003. Refd. Stone v. Burn (1910), 80 L. J. Q. B. 

.500. 

847. Goods supplied of as good quality.] — In 

order to constitute the offence of applying a false 
trade description to goods with intent to defraud, 
within Merchandise Marks Act, 1887 (c. 28), 
B. 2 (1), it is not necessary that there should be any 
fraud in the sense of an intent to supply a worthless 
or inferior ait/icle, but it is sufficient that an 
article is intended to bo supplied of a different 
description from that which the customer intends 
to purchase & believes he is purchasing. 

Resps., who were manufacturers of gunpowder, 
entered into a contract with the Govt, to supply 
powder. Owing to an accident they were unable 
to manufacture the powder themselves, & in order 
to carry out their contract they bought German 
powder, & put it into barrels supplied by the Govt., 
& put labels upon the barrels containing their 
own name &- a description applicable to the 
powder of their own manufacture which they 
would have delivered if they had not been pre- 
vented by the accident. The powder so delivered 
was, in fact, equal in quality to powder of reaps.’ 
own manufacture, but no indication was given 


that the powder was of German manufacture : — 
Held : resps. were giffity of the offence of applying 
a false trade description to goods within Mer- 
chandise Marks Act, 1887 (c. 28), s. 2 (1) (d), & 
they had acted with intent to defraud within 
sect. 2, sub-sect. 1 ( / ), & were liable to be con- 
victed. — StAREY V. (/HILWORTIl GUNPOWDER CO. 
(1889), 24 Q. B. D. 90 ; 69 L. J. M. C. 13 ; 62 
Jj. T. 73 ; 64 J. P. 436 ; 38 W. R. 204 ; 6 T. L. R. 
95 ; 17 Cox, C. C. 56, D. C. 

Annotations Consd, Thwaltee v. M'EvlUy (1903), 20 
n. P. C. GG3; Allard v. Selfridge, [1925] 1 K. B. 129. 
Refd. Klrshenbolm v. Salmon & Gluckateln, [1898] 2 Q. B. 
19. Mentd. Derbyshire v. HouUston, [1897] 1 Q. B. 772. 

848. .] — KmsHBNBoiM v, Salmon & 

Gluckstein, No. 872, post. 

849. Vendor suspecting genuineness of trade 
mark — Warning to purchaser.] — Merchandise 
Marks Act, 1887 (c. 28), s. 2 (2), provides that a 
person selling goods to which a forged trade mark 
is applied is guilty of an offence against the Act 
imless he proves that, having taken all reasonable 
precautions, he had no reason to suspect the 
genuineness of the trade mark “ or that other- 
wise he had acted innocently ” : — Held : a person 
who had reason to suspect the genuineness of the 
trade mark might nevertheless have acted 
innocently in selling goods to which the trade 
mark was applied, & might, therefore, be 
exonerated under this sub-sect. — Christie, Man- 
son & Woods v. Cooper, [1900] 2 Q. B. 622 ; 
69 L. J. Q. B. 708 ; 83 L. T. 54 ; 64 J. P. 692 ; 49 
W. R. 46 ; 16 T. L. R. 442, D. C. 

AnnoUdions : —Consd. Thwaitos v, M'Evilly (1903), 20 
K. P. O. 6G3 ; li. v. l^hlllips, R. v. Phillips, R. <?. Phillips 
(1909), 73 J. P. 458. Expld. Stone v. Bm'ii, [1911] 1 
K. B. 927 ; Allard v. Solfrldge, [1925] 1 K. B. 129. “ In 

my opinion the judgments In that case must bo road 
strictly In relation to the special facts there being con* 
Bldercd, & they ore not to bo extended " (Lokd Hewart, 
C. J.). 

860. Reasonable precautions not taken.] — Resps. 
were charged with selling goods to which a false 
trade description, namely, “ silk,” was applied. 
The magistrate found that stockings had been sold 
as silk which wore, in fact, artificial silk. Ho held 
that all reasonable precautions had not been taken, 
but that the buyer employed by resps, had acted 
in perfect good faith ; & that there being no 

mens reUy which the learned magistrate, in a written 
judgment annexed to the case, defined as “ intent 
to cheat or defraud,” resps. had ” otherwise acted 
innocently ” & were entitled to acquittal : — Held : 
Merchandise Marks Act, 1887 (c. 28), s. 2 (2), 
provides two alt('rnativo kinds of defence, one con- 
tained in clauses {a) <& (6) together, & the other in 
clause (c) ; it is necessary to prove that all reason- 
able precautions were taken, as a foundation for 
the defence of “no reason to suspect the 
genuineness of the trade description ” ; the seller 
is not entitled to say that although he did not 
take all reasonable precautions, he had no reason 
to suspect the genuineness of the trade description, 
&, therefore, “ otherwise ” acted innocently ; 
such an interpretation would in effect omit tne 
word “ otherwise.” — ^A llard v, Selfridge & 
Co., [1925] 1 K. B. 129 ; 94 L. J. K. B. 374 ; 132 
L. T. ,377 ; 88 J. P. 204 ; 41 T. L. R. 97 ; 22 
L. G. R. 792 ; 27 Cox, C. C. 701. 


description ia applied la guilty of an 
oflonoo unless ha proves certain facts 
or otherwise that he acted 
Innocently,” — JIaddow v. Nbimon 
Brothers (1899j, 2 F. (CJt. of Bess.) 
(,T.) 19 ; 37 Sc. L. II. 240 ; 7 S. L. T. 
282.— SCOT. 

845 Vi. .] — H.M. Advocate v. 

Jacob. [190G] S. C. (J.) 90 ; 45 Sc. L. R. 
862 ; 16 S. L. T. 320.— SCOT, 

845 vil. .] — H.M. Advocate r. 


Suits, Ltd., [1908] S. C. 1163; 45 
Sc. L. R. 886 ; 16 S. L. T. 323.— SCOT. 

845 viii. .] — M'Callum v. 

Doughty, [1916] S. C. (J.) 69; 62 
Sc. L. R. 682.— SCOT. 

845 ix. .] — R.V. Mauoet, [1914] 

C. P. D. 953.— S. AF. 

o. Importation of goods with 

false trade description — Forfeiture .] — 
Goods imported into New Zealand with 
a false trade dcBCilptlon are liable to 


forfeiture under Patents, Designs, & 
Trade Marks Act, 1889, s. 104, Incor- 
porating the Customs Law Ckinsollda- 
tlon Act, 1882, whereby all such goods 
are liable to seizure & forfeltimo, not- 
withstanding that the owner, having 
acted innocently, has not oommltted 
an offence against the Act in the terms 
of sect. 89. — Trade & Customs Comr. 
V . Bell & Co. (1902), 71 L. J. P C. 
109.--N.Z. 
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851. Evidence of intent — Previous transactions.] 

— ^Budd V . Lucas, No. 876, post 

Mens rea generally.] — See Criminal Law, Vol. 
XIV., pp. 31-38, Nos. 31-82. 


Sect. 3.— APPUCATION OF FALSE TRADE 
DESCRIPTION. 

See Merchandise Marks Act, 1887 (c. 28), ss. 2, 
3, 17. 

852. What amounts to — Invoice.] — Budd v. 
Lucas, No. 876, poaU 

853. .1 — The provisions of Mer- 
chandise Marks Act, 1887 (c. 28), s. 2 (2), which 
make it an offence to sell goods to which a false 
trade description is applied, do not apply whore the 
description is entirely oral. 

Kesp. asked a salesman in applt.’s shop for a 
small English ham ; the salesman pointed to some 
American hams on a shelf, & said, “ These are 
Scotch hams ; resp. chose one, wliich was 
weighed, Ac an invoice which did not contain the 
word “ Scotch was lianded to reap, by another 
assistant. Resp. told the assistant to put the word 
“ Scotch ” on the invoice, as he had bought the 
ham as such ; the assistant did so, & handed the 
invoice to resp., who then paid the amount : — 
Held : the description in the invoice was a false 
l/rade description sufficient to satisfy the statute. — 
CoppEN V. Moore (No. 1 ), [1898] 2 Q. B. 300 ; 67 
L. J. Q. B. 689 ; 78 L. T. 620 ; 62 S. P. 453 ; 46 
W. R. 620 ; 14 T. L. R. 323 ; 42 Sol. Jo. 397 ; 19 
Cox, 0. C. 45, 1). 0. 

Annotations: — Apld. Cameron v. Wiggins (1900), 70 L. J. 

Q. B. 15. Refd. Langley Bombay Tea Co., 11900J 2 

Q. B. 400 ; B. r. Butcher (1908), 99 L. T. 022. 

g 54 . Ticket inserted In packet.] — Respt. 

bought from applts., who were tea merchants, 
one quarter pound of tea. The packet was already 
wrapped in silver paper & tied uj) with string. 
The sliopman put a ticket under the string, 
wiappcd the whole parcel in brown paper, A; 
delivered it to resp. On the silver paper was 
printed the words “ Star Tea Co.’s blend, quarter 
pound gross weight.” On one side of the ticket 
was printed “ Star Tea Co., Jjd., 1 lb. 2/8 tea 
ticket. 22 Park St., Walsall 1. 1986,” & on the 
other side a notice to the ellect that every pur- 
chaser of quarter pound of tea A upwards was 
given some useful article or check, in exchange for 
a number of which a valuable present would bo 
given by applts. Resp. was not shown the silver 
paper, nor was it handed to him to read before it 
was wrapped in brown paper, nor was his attention 


called to the words juinted on it. 'J^hero weie 
only 3£ oimces of tea in the packet : — Held : the 
ticket constituted a false trade description within 
the meaning of Merchandise Marks Act, 1887 
(c. 28), s. 2 (1) (d). — S tar Tea Co., I/fd. v, Whit- 
worth (1904), 91 L. T. 87 ; 68 J. P. 443 ; 20 

L. R. 539 ; 48 Sol. Jo. 494 ; 2 L. G. U. 1000 ; 
20 Cox, C. C. 668, D. C. 

855. Oral description.] — Coi’pen v . 

Moore (No. 1), No. 863, ayite. 

g5g. .] — Cameron l\ Wiooins, No. 

871, post 

857. Handing packet containing less than 

weight demanded.] — Applt. went into resps.’ shop 
A asked for two half pounds of tea. Resps.’ sales- 
man handed him two packets of tea for wliich ho 
paid. The packets respectively contained less 
than half a iiound weight of tea : — Held : the mere 
handing of the x^Rckets to ax^i^lt. in response to 
his demand did not constitute an “ apx^lication ” 
to the goods of a false trade description of their 
weight witliin the meaning of Merchandise Marks 
Act, 1887 (c. 28), s. 2 (2).— Langley v. Bombay 
Tea Co., [1900] 2 Q. B. 460 ; 69 L. J. Q. B. 752 ; 
83 L. T. 175 ; 49 W. R. 27 ; 16 T. L. R. 411 ; 19 
Cox, C. C. 551, D. C. 

858. Selling beer in bottle marked 

with another brewer’s name — Though proper 
label affixed.] — Apjdt., a bottler of beer, 
having in the course of his business come into 
possession of certain bottles belonging to the E. 
Brewery co. A embossed with tiiat co.’s name, 
filled them with beer brewed by Bass A co., idaced 
Bass A co.’s labels ui'>on them, A sold the contents 
as being Bass A co.’s hcer:~ -Held: apxilt. had 
applied a false trade description, namely, the F. 
Brewery co.’s name, to the beer none the less 
because the presence of the Bass labels on the 
bottles would prevent any reasonable purchaser 
from sux)i>osing tliat lie was buying anything but 
Bass’s beer. — Stone r. Burn, [1911] 1 K. B. 927 ; 
80 L. J. K. B. 500 ; 103 L. T. 540 ; 74 J. P. 450 ; 
27 T. L. R. 6, D. C. 

Annotation : —CoRBd. Allard v. Seltridge, [1925J 1 K. B. 129. 

859. Description “lawfully & generally ap- 
plied “ at passing of Act — Description known to 
trade but not to public.] —At the time of the passing 
of Merchandise Marks Act, 1887 (c. 28), there was 
a trade in England in the sale of small fish, pre- 
pared in oil A packed in tins, under the description 
of ” Norwegian sardines.” Sardine is tlie French 
name for the j)ilchard. The persons engaged in 
the trade knew, but the purchasing x^nblic did not 
know, that the fish under the above description 


PART III. SECT. 3. 

p. What amounia to Using bottle 
marked with another manufactvrer’s 
— Though proper label af[Ue(l,\~ 
HRfs. sold bitters In bottles stamped 
with the words “ Dr. J. Hostetters 
stomach bitters "labcUed “ Hostetter’s 
celebrated stomach hitters.” Befts. 
bouiffht from bottle dealers pltfs.* 
empty bottles, & \isod them for the 
sale of bitters made by defts. which 
mpy labelled ” celebrated stomach 
bitters.' There was no resemblance 
between pltfs.’ & defts.’ labels, & defts. 
sold their bottles, in cases branded with 
the initials of their firm. 

restrain defts. 
o stamped & 
V. Andebson 

— AUS. 

a- — .] — Champion & 

no ^AlSa^ (1900), 21 N. S. W. Kq. 

— .] — Donohoe, Ltd. 

26 Rfl?of 64^^- 

J. — VOL. XLHI. 


HUmictlon granted to 
fi'om selling bottles s 
labelled. — Hosi'EirrEit 
(1870), 1 V. R. (Eq.) 7.- 


t. .] -U., a lirm 

of aerated water maiiufacturoi*8, 
sxippUed minerals to customers in 
cases Sc bottles which were cither 
bitindcd with D.’s name or with the 
name coupled with the statement that 
they wore D.’s property. The con- 
tents only of the bottles were sold, & 
D. supplied tho bottles & cases on 
condition that they wore to bo returned ; 
If unreturnod, there was a fixed chargo 
less than the value of the bottles & 
cases ; & In tho event of a subsequent 
return tho charge was refimded. I., 
another firm of aerated water mauu- 
faoturers, used certain of D.’s bottles 
& coses for tho supply of their own 
minerals, but with their own labels 
fixed to tho bottles. There was no 
suggestion that in so doing they wore 
attempting to pass oft tho articles as 
D.’s. D. applied for an interdict 
a^inst I . : — Held : granting the inter- 
dlot ; the property in tho bottles A 
oases remamed In D. ; I. had con- 
travened Act 22, 1888, s. 2 (2). — 
Dalyb, Ltd. v. Israel & Son (1919), 


40 N. L. II. 360.~S. AF. 

a. Selling lower priced article 

— With higher iirwed brand. \ — Tho fact 
that tho oxJstenoo of any difference 
between two classes of an article which 
pltf. mokes A sells with different 
brands A at different prices is doubtful, 
or that such difference, if it exists is 
so trivial as not to bo geuorally appreci- 
able is no answer to a claim for an 
ini unction to restrain deft, who has 
purchased the lower priced article from 
pltf. from plachig upon sueh article with- 
out pltf. 's authoiity tho stamp or brand 
which pltf. puts only on the high priced 
article. — I nukam A Sons v. India 
J luniiEK, ETC. Co. (1902), 29 V. L. K. 
172.— AUS. 

b. Advertisement.] — Defts. 

by an advortisomont in a newspaper 
described certain tea-sets as ” quad- 
ruple plate,” stating that the regular 
price thereof was tH2 a sot, but that 
they would be sold for $6 : — Held : 
tho use of the words “ quadruple 
plate ” in tho advertisement was an 

R 
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Tbade Marks, Trade 

SccL 13. — Application oj false trade description, 
tiects, 1 , 6 6.] 

were not sardines, but w'ere brisling, a Norwegian 
fish similar to the sprat. Resps. having sold in 
1912 brisling prepared in the above manner under 
the description of “ Norwegian sardines " were 
charged with an offence under sect. 2 (2) of the 
Act, & by way of defence relied on sect. 18 of the 
Act : — Held : a trade description was not “ law- 
fully ” applied to goods within sect. 18 if its use, 
although not involving the commission of a 
criminal offence, tended to mislead the public ; 
a trade description was not “ generally ” applied 
unless it was a conventional term in general use, 
not only by the persons engaged in the particular 
trade, but by the public at large ; the description 
“ Nomegian sardines ” was neither “ lawfully ” 
nor “ generally ” aiJplied at the time of tlic passing 
of the Act to brisling prepared in oil & sold in tins ; 
& resps. were, therefore, guilty of the offence 
charged. - Lem y v. Watson, [1916] 2 K. B. 731 ; 
84 L. J. K. B. 3099 ; 114 L. T, 140 ; 80 J. P. 17 ; 
31 T. L. R. 612 ; 13 L. G. B. 1323 ; 25 (^ox, G. C. 232. 

860. Time of applying false description — After 
sale & before delivery.] — Pidoux & Cook t). 
Benekendohfp Bergeu Co., Buucp:, 
Benekendorfp Beuger & Co. V . Bruce, No. 844, 
ante. 


Sect. 4.~ DESCRIPTION OF NUMBER, QUANTITY, 
ETC., OF GOODS. 

aSVc Merchandise Marks Act, 1887 (c. 28), 
B. 3 (1) (a). 

861. Sale of one kilderkin of beer — Delivery 
of cask containing less than eighteen gallons.] — 

G. having ordered one kilderkin of mild ale received 
a cask of ale together with an invoice which stated : 
“ Bought of North Eastern Breweries, Ltd. 
Oct. 21, 1908. Kils. 1 Mild Ale B.M. Per Brl. 
48s. — 3’he cask held 17 gallons 3 quart & 

I pint, A" a kilderkin is a cask holding 18 gallons. 
It was found as a fact that applts, knew that the 
pi*ocoss of coo})ering casks had the effect of 
diminishing their holding capacity : — Held : applts. 
were rightly convicted of applying a false trade 
description within Merchandise Marks Act, 1887 
(c. 28), s. 2 (1) id). — Nortii-Eahtern Breweries, 
Ltd. V. Gibson (1904), 91 L. T. 78 ; 68 J. P. 366 ; 
20 T. L. R. 496 ; 48 Sol. .Jo. 476 ; 20 Cox, C. C. 
706. 


Sect. 6.— DESCRIPTION OF COUNTRY OF 
ORIGIN. 

See Mercliandise Marks Act, 1887 (c. 28), 

8.3(1) (6). 

862. What Is country of origin — Place where 
finished product made.] — A person had in his 
ossession for sale margarine packed in cardboard 
oxes, marked with the words “ French Factory."* 
The margarine consisted of a substance manu- 
factured from animal fat at a factory in Paris, & 
sent thence to an EngUsh factory 'where, by 
admixture with Danish butter & English milk, 
it assumed the form in which it was offered for 
sale Held : as the margarine became the finished 
product for the first time in England, the words 


Names and Designs. 

“ French Factory ” on the boxes was a false trade 
description within the meaning of Merchandise 
Marks Act, 1887 (c. 28), ss. 2, 3. — ^Bisohop v. 
Toler (1895), 66 L. J. M. C. 1 ; 73 L. T. 402 ; 
69 J. P. 807 ; 44 W. R. 189 ; 12 T. L. R. 3 ; 40 
Sol. Jo. 11 ; 18 Cox, C. C. 199 ; 35 R. 607, D. C. 
Annotations; -Bsfd. Willlamtioa v. Tlern^ (1900), 83 L. T. 

.^>92. Mentd. Ballard v. Horton's Estate (1926), 24 

L. G. K. 449. 

863. Description of foreign origin — Greater 
part Imported from alleged country of origin — 
Mixed with other goods In England.] — Bischop v. 
Toi.er, No. 862, ante. 

864. Tarr^ona port.] — R. 

<fc CO. sold to U. a bottle of wine bearing a label 
on which was printed in large letters Stower’s 
TaiTagona l^ort,” followed by the words “ blended 
with wine produced from finest foreign grapes,” 
in smaller letters. T. Port is a wine made in the 
province of T., in Spain, from fresh grapes grown 
in that province, & is a wine having a distinct 
taste, bouquet, k smell. Ono-tliird of the con- 
tents of the bottle consisted of a special kind of 
high-priced T. I’ort called ” Mistella,” which is 
a very heavy wine, not fit for drinking by itself, 
& imported for the purpose of being blended with 
otJier wines. The remaining two-thirds were com- 
posed of a wine i)urcha8ed by resps. & made from 
” grai>e must .” ” Grape must ” is made in Greece, 

& consists of the concentrated juice of fresh grapes 
grown in Greece. It is concentrated by the 
evaporation of about three-fourths of the natural 
water contained in the grape juice. When con- 
centrated it is exj)orted under the control of the 
Greek Govt., & imported into England, wliere 
it is converted into wine by adding a ferment <te 
water to an amount corresponding to the amount 
previously removed by evaporation. The wine 
so produced is a wine, though not of high quality. 
An information for selling goods to which a false 
trade description had been applied having been 
dismissed : — Held : upon the evidence it was 
impossible to say that the magistrate was bound 
to find that there was a false trade description 
- Hooper v. Riddle &. Co. (1906), 95 li. T. 
424 ; 70 J. P. 417 ; 21 (*ox, C. C. 277, D. C. 
Annotation ReM. llolincH I’lperK, 11914] 1 K. B. r>7. 

865. .J — Resxis. sold a 

bottle bearing the label ” Fine British Tarragona 
Wine."’ The bottle did not contain Tarragona 
wine or anything like it, but a mixture composed 
as to 85 per cent, of a wine made At prepared in 
England from dried raisins, & as to 15 per cent, 
of Mistella, a heavy form of Tarragona wine made 
& used solely for blending purposes & not suitable 
for consumption by itself Held : the label on 
the bottle was a false trade description within 
Mercliandise Marks Act, 1887 (c. 28), s. 3. — 
Holmes p. Pipers, Ltd., [1934] 1 K. B. 67 ; 83 
L. J. K. B. 285 ; 109 L. T. 930 ; 78 J. P. 37 ; 80 
T. L. R. 28 ; 12 L. G. R. 26 ; 23 Cox, 0. C. 689, 
I). C. 

Annotation : — Reid. Sandeman v. Gold, [1924] 1 K. B. 107. 

866. Description of EngUsh origin — Part of 
watch made abroad.] — Applts. sold a watch for 
£2 5s. to which they applied the description 
” English lever.” 

Certain paits were imported into this country 
from abroad in a more or les.s unfinished state. 


application of a false trade description, 
in that such goods could not properly 
be described as such. — R. v. Eaton (T.) 
Co., Ltd. (1899), 20 C. L. T. 3; 31 
O. R. 276.-~CAN. 

0 . .] — Advertising the 

possession for sale of a certain brand 
of goods which advertiser, In fact, did 


not have for sale will constitute the 
oflenoe of falsely appl^ng a trade do 
sorlption to goods Itn intent to defraud . 
— R. V. Gross & Millur (1918), Q. R. 

28 K. B. 54 ; 31 Can. Cilm. Cas. 36.— 
AN. 

d. Label.] — Question whethei 

the application of Merchandise Marks 


Act, 1887, e. 2 (2), is not limited to 
oases whore a person sells, or exposes 
for or has in bis poBsesslon for sale, 
goods on which a false description is 
tflanipcd or attached by label. — 
H.M. Advooatb V . Jacob, [1908] 
S. O. (J.)90; 45 So. L. R. 852 ; 16 
S. L. T. 320.~SCOT. 
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The value of these jiarts in theii* rough condition, 
including the mainspring, hairspring, & certain 
screws, was M. The price of those parts when 
finished in England was estimated to be 4#. 5<i. 
All these parts were dealt with in this country 
to enable them to go into a watch, & the watch was 
put together here. , 

The magistrate held that the imported parts 
were of foreign origin & of such importance that 
a description which failed to indicate them was a 
false description in a material respect, & that the 
finisliing operations in tills country were not of 
such a character as to destroy the characteristics 
of the foreign country in wMch they were made 
& produced. He accordingly convicted axiplts. 
of applying a false trade description to the watch : 
— Held : if he had come to this conclusion as one 
of fact on the evidence, & had simply stated the 
case to determine wiiethor there was anything in 
point of law to prevent him coming to such con- 
clusion, the ct. would not disturb his decision ; 
but if he decided upon the view that the inclusion 
of certain parts partly manufactured abroad 
compelled him as a matter of law to hold that 
“ English ” was a false description, then Ms 
decision could not be supported. — Williamson, 
Ltd. V . Ttkrney (1900), 83 L. T. 692 ; 66 J. P. 70 ; 
17 T. L. ll. 171. 

867. “ Tarragona port ** — Implication of Portu- 
guese origin.] — By the Anglo-Portuguese Com- 
mercial Treaty Acts, 1911 & 1910, the description 
“ port ” applied to any wine other than wine the 
produce of Portugal which, on importation into 
the United Kingdom, is accompanied by a 
certificate that it is a wine to which by the law of 
Portugal the description “ port ” may be applied, 
is to be deemed to be a false trade description 
within Merchandise Marks Act, 1887 (c. 28). 

Resp. sold a bottle of red Spanish wine known 
as “ Tarragona ” hearing a label with the words 
“ Tarragona Port.” “ Tarragona ” is not port, 
& the wine sold was not poi-t but “ Tarragona ” : — 
Held : resp. had api)lied a false trade description 
to the wine, as the Acts proliibit the unauthorised 
use of the word “ iiort ” cither alone or when 
qualified by another word. — Sandbman v. Hold, 
[1921 J 1 K. B. 107 ; 93 L. J. K. B. 63 ; 130 L. T. 
213 ; 88 .7. P. 10 ; 40 T. J;. R. 31 ; 68 Sol. Jo. 140 ; 
21 L. C. R. 792 ; 27 Cox, C. C. 660, D. C. 

See Anglo-Portuguese Commercial Treaty Acts, 
1914 (c. 1), s. 1 ; 1916 (c. 39), s. 1. 

Compare Nos. 864, 866, ante, 

868. What amounts to description of origin — 
Cigars sold In boxes with Spanish get up.] — Deft, 
was indicted under Merchandise Marks Act, 1887 
(c. 28), 6. 2 (2), for having sold two boxes of cigars 
to wMch a false trade description was applied. 
The evidence was to the effect tliat the cigars in 
question were British made, the tobacco used 
being largely Havana tobacco ; that the cigars 
were not manufactm*ed by deft., who merely sold 
them, & tliat he did not apply tlie trade descrip- 
tion. On the outside of the boxes were the words, 
” Plor de Creanzo,” Creanzo y Cia. Oran Fabrica 
de Tabacos,” &; other Spanish words, & the picture 
of a Spanish lady, & there were no EngUeh words 
^ all, or any words indicating that the cigar's were 
British made* For many years British mad.e cigars 


had been sold under a similar get up. The jury 
having convicted deft. : — Held : the offence was 
the sale of the cigai's with a false trade description, 
& it was not necessary to prove that the purchaser 
was misled ; sect. 18 of the Act did not apply ; & 
the jury were justified in convicting deft. — R. v. 
Butcher (1908), 99 L. T. 622 ; 72 J. P. 464 ; 21 
T. L. R. 797 ; 62 Sol. .To. 716 ; 21 Cox,C. (J. 697 ; 
1 Cr. App. Rep. 54, O. C. A. 

Anrioidtwns : — Consd. Lomy v. Watson, [19151 3 K. B. 7:U. 

Raid, lie Van der Leeuw's Trade Mk., [1912] 1 Ch. 40. 

ggg, Cigars, not made in Cuba, of 

Havana tobacco with an outside leaf of Sumatra 
tobacco, described os “ Bella de Cuba ” cigars, sold 
in boxes “ got up ” with Spanish names & with the 
picture of a Spanish-looking lady, a registered 
trade mark upon them, may be goods to which a 
false trade description has been applied within 
the moaning of sects. 2 3 of the Merchandise 

Marks Act, 1887, although there is stamped upon 
the boxes inside & outside with a mbber stamp 
the words “ Uuarantoed British Make.” — R. v. 
Phillips (J.), R. v. Phillips (P.), K. v. PiiHiLiPs 
(D.) (1909), 73 .7. P. 468 ; 26 T. L. R. 764 ; 2 
Cr. App. Rem 296, C. C. A. 

Kefd. lie Van der Loeuw’s Trade M.k., [1912] 

1 Cb. 40. 

870. Evidence of description — Trade custom.] — 

Watson v. Jaeger’s Sanitary Woollen System 
Co. (1897), 13 T.L. R. 150, D. C. 

g 71 . Description added at request of 

customer.] — Although upon a sale of goods a 
purely oral indication of the country of their 
production will not amount to a tirade description 
within the meaning of Merchandise Marks Act, 
1887 (c. 28), any writing or mark, however un- 
inteUigible without explanation, will, if orally 
explained by the vendor at the time of sale to bo 
intended to indicate a particular country as the 
country in which the goods were produced, con- 
stitute a sufficient trade description for the pur- 
poses of the Act. Applt. went into the shop of 
resp., a dealer in foreign meat, & asked for a leg 
of New Zealand mutton. Resp. handed him a 
leg of mutton, at the same time stating that it was 
New Zealand meat. Resp. also handed him an 
invoice in wMch the meat was described simply 
as a leg of mutton. Applt. then asked resp. to 
mark on the invoice that it was New Zealand meat ; 
whereupon resp. wi'oto on it the letters ” N. M.,” 
intending thereby to represent that the mutton 
was New Zealand mutton. No evidence was given 
that those lettoi's bore that moaning according to 
any custom of the trade : — Held : under the 
circumstances the letters ” N. M.” amoimled to 
a trade description of the meat witMn Merciuindise 
Marks Act, 1887 (c. 28), s. 3, notwithstanding the 
absence of any trade custom as to their meaning. — 
Cameron?’. Wiggins, [1901 J 1 K. B. 1 ; 70 L. J. 
Q. B. 16 ; 83 L. T. 428 ; 49 W. R. 237 ; 19 Cox, 
C. C. 680, D. C. 

Hect. 6.— description OF MODE OF 
MANUFACTURE OR PRODUCTION. 

See Merchandise Marks Act, 1887 (c. 28), 
s. 3 (1) (c). 

872. Machine made cigarettes Described as 
hand made.]— Reaps, were charged with selling 


PART III. SECT. 6. 

88B 1. What amaunte to deacription ( 
<^^nr^igar8 sold in boxes wu 
A.-G. V. Muellk] 
11901] S. A. L. B. 6.— AUS. 

570 i. Evidence of description — Trot 
cnst(nn ,\ — A trade deBoription, wlthJ 
Goods Acst, 1915. 8, 86 (1) (*), muat, 1 


Itself, aooording to the proper trade 
interpretation of the words used, bo 
capablo of possesaing the meaning that 
the goods were made In a particular 
place or oountay ; & it is not suf&dent 
that it is, according to the ousto/ti of the 
trade, commonly talc^ to bo an Indica- 
tion that the goods were so made. — 


II. e. FERouseoN (Alexandra) Pro- 
pRiETAKy, Ltd., [1922] V. L. E. 801. — 
AUS. 

e. Goods manvfaclured in Australia 
— Marked “ English Manufacture .’*] — 
Barnet Glass Rubber Co., Ltd. v. 
McDonald, [1922] N. Z. L. K. 767. - 

N.Z. 

R 2 
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Sect, 0. — Descrijdioii of mode of manufacture or 
production. Sects, 7, 8 9. Part IV, Sects, 

1 cfc 2 : Suh-sect. A.] 

cigarettes to which a false trade description namely 
“ guaranteed hand made ” was applied. The 
cigarettes were in fact machine made but were of 
ecjually good quality with hand made cigarettes. 
The magistrate held that there was no intention to 
deceive the buyer but only to save expense by 
using up a stock of old labels <& that the description 
though untrue in fact was not a false trade descrip- 
tion in any material respect as regarded the 
cigarettes sold, within Merchandise Marks Act, 
1887 (c. 28), s. 8, & dismissed the information. 
On a case stated ; — Held: (1) the fact that the 
cigarettes sold as hand made were of as good 
quality as hand made cigarettes afforded no 
defence ; (2) the description was false in a material 
resi)ect resps. having knowingly applied the 
false description liad not acted innocently & were 
guilty of an offence against the Act. — K tushen- 
noiM Salmon Gluckstein, [1898] 2 Q. B. 19 ; 
97 ].. .T. Q. B. 601 ; 78 L. T. 658 ; 62 J, P. 439 ; 46 
W. K. 573 ; 14 T. L. R. 395 ; 42 Sol. Jo. 538 ; 
19 Cox, 0. C. 127, I). O. 

AnnoUttinn : As to (2) Befd. Daveuport v. ApoUinaris Co. 
(1003), 89 L. T. 19. 


Sect. 7.— DESCRIPTION OF MATERIAL OF 
WHICH GOODS COMPOSED. 

See ]M crchandisc Marks Act, 1887 (c. 28), 
s. 3 (1) (d). 

873. “ Natural mineral water ** — Water restored 
to natural quality before bottling.] — Resits, sold 
bottled mineral water, which they described as 
“ natural mineral water.” The water was found 
in a spring several hundred feet deep. It was 
taken from a depth of about 60 feet, conducted 
into tanks for the purpose of bottling. While 
in the tanks three tilings liappened to it : (a) a 
small proportion of the iron existing in the water 
combined with the oxygen in the air, & was 
dejiosited as jieroxide of iron ; (6) common salt, 
in the proportion of 1 in 1,000 was added to the 
water in order to neutralise the effect of the sulphur 
contained in the water on tlie corks of the bottles ; 
(c) a considerable quantity of carbonic acid gas 
escaped from the water, this was subsequently 
reintroduced into the water in the process of 
bottling, such carbonic acid gas being obtained 
from the spring & re-introduced under similar 
]>ressurc as would prevail in the water at 60 feet, 
the depth from which the water was originally 
taken. There was no evidence given on which 
the magistrate could rely that the word ” natural ” 
had any spt'cial trade signification in connection 
with the sale of mineral waters. The magistrate 
came to the conclusion that the water as sold was 
in all essentials identical with the water as it existed 
in the spring at the depth of about 60 feet, & 
decided that the label was not a false trade descrip- 
tion : — Held : the magistrate had come to a 
correct decision. — Davenport v. Apollinaris 
Co., Btd. (1903), 89 L. T. 19 ; 67 J. P. 323 ; 19 
T. D. R. 626 ; 20 Cox, C. C. 502, D. C. 

874. Linen — Mixture of linen & cotton.] — 
Deimel Fabric Co. v. Middleton (1904), 48 Sol. 
Jo. 476, D. C. 

875. ** Soda crystals ** — Generic name confined 
by usage of trade to particular species.] — Where 
the generic name of certain commodities has by 
the usage of the trade come to be confined to a 


Names and Designs. 

particular species, the fact that the application of 
that name to another species is literally correct 
will not prevent it from being a false trade descrip- 
tion within the meaning of Merchandise Marks 
Act, 1887 (c. 28), s. 3 (1). 

Washing soda & Glauber’s salt are both salts of 
soda in a crystalline form ; but the description 
” soda crystals ” is by the usage of the trade of 
manufacturing chemists applied only to the 
former. Applt. sold Glauber’s salt imder the name 
of “ soda crystals ” : — Held : he had applied to the 
goods a false trade description. — FowLEit v, 
Cripps, [1906] 1 K. B. 16 ; 75 L. J. K. B. 72 ; 
93 L. T. 808 ; 70 J. P. 21 ; 54 W. R. 299 ; 22 
T. L. R. 73 ; 60 Sol. Jo. 46 ; 4 L. G. R. 9 ; 21 
Cox, C. C. 52, D. C. 

Annotation: — Refd. Lemy v. Watson (1915), 114 L. T. 140. 
ScCy alsot Nos. 862-865, ante. 


Sect. 8.— UABIUTY OF MASTER AND SERVANT 

aScc Merchandise Marks Act, 1887 (c. 28), 
ss. 2 (2), 19 (3). 

876. Criminal liability of master for acts of 
servant — Effect of Merchandise Marks Act, 1887 
(c. 28).] — Resp. sold caused to be delivered to 
applt. six casks of beer, & at the same time or 
immediately afterguards delivered to him an 
invoice describing the six casks as barrels, a 
barrel meaning, according to the custom of the 
trade, 36 gallons. Applt., finding that the measure 
was short, preferred an information against resp. 
for unlawfully applying a false trade description 
contrary to Merchandise Marks Act, 1887 (c. 28). 
The justices were satisfied that short measure had 
been delivered, but refused to receive evidence of 
previous short deliveries, & considered that resp. 
had had no intention to defraud. They held that 
the delivery of the invoice was not a false trade 
description within the Act, & dismissed the 
information, but stated a case : — Held : remitting 
the case, without expressing an opinion whether 
the justices ought to have convicted or not on the 
evidence before them, the delivery of the invoice 
with the goods might, under the circumstances, be 
an application of a false trade description within 
the meaning of the statute ; the justices were 
wrong in excluding tlie evidence tendered as to 
previous short dchveries ; &. the old law that a 
master is not liable criminally for the acts of his 
servant lias not been altered by Merchandise Marks 
Act, 1887 (c. 28), witli respect to offences there- 
under except that the onuo is placed on deft, of 
showing that he acted without intent t/O defraud. — 
Budd V. Lucas, [1891] 1 Q. B. 408 ; 60 L. J. M. C. 

06 ; 64 L. T. 292 ; 65 J. P. 650 ; 39 W. R. 360 ; 

7 T. L. R. 242 ; 17 Cox, 0. C. 248, D. 0. 

Annotations: — Reid. Coppen r. Mooro (No. 1), 11898) 2 

Q. 13. 300 ; Coppon v. Mooro (No. 2), (1898] 2 Q. 13. 300. 

877. .] — The provisions of Mer- 

chandise Marks Act, 1887 (c. 28), s. 2 (2), which 
made it an offence to sell goods to which a forged 
trade mark or false trade description is applied, 
make a master criminally liable for acts done by 
his servants in contravention of the sect, when 
acting within the general scope of their employ- 
ment, although contrary to their master’s orders, 
unless the master can show that he has acted in 
good faith & has done all that it was reasonably 
possible to do to prevent the commission of offences 
by his servants. — Coppen v. Moore (No. 2), [1898] 
2 Q. B. 300 ; 67 L. J. Q. B. 689 ; 78 L. T. 520 ; 


PART HI. SECT. 7. 

f. Flannel — Mixture of wool dt cotton.] — Boons: v. Tyler, [1917] V. L. R. 666. — AUS. 
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62 J. P. 463 ; 40 W. B. 620 ; 14 T. L. B. 414 ; 42 
Sol. Jo. 639 ; 19 Cox, 0. C. 46, D. 0. 

Annotations : — Apia. Christie, Manson & Wood v. Cooper, 
[1900] 2 Q. B. 622 ; Trade & Ciistoma Coinr. v. Bell, 

n A. C. 663 : BiiokinRham v. Duck (1918), 120 L. T. 

e!d. R. V. Butcher (1908), 99 L. T. 622 ; Armitago 
V. Nicholson (1913), 108 L. T. 993. Mentd. Hobbs v. 
Winchester Corpn. (1910), 102 Ij. T. 841 ; Mousell v. 
L. & N. W. By.. [1917] 2 K. B. 836 ; Bums v. Scholflcld 
(1922), 128 L. T. 382. 


Sect. 0.— SPECIAL PROVISIONS. 

Cutlery.] — See Cutlery Trade Act, 1819 (c. 7), 
ss. 8-5. 

Dyed goods.] — See Dyeing Trade (Frauds) Act, 
1783 (c. 15), s. 3. 

Linen.] — See Linen (Trade Marks) Acts, 1743 
(c. 30), ss. 1, 2 ; 1744 (c. 24), s. 8. 

878. Metal buttons — Sale of buttons as “ gilt ” 
— Necessity for knowledge that buttons not “gilt.”] 
— A statute directs that no person shall expose to 
sale metal buttons marked with the word gilt, the 
same not being really gilt, knowing the same not to be 


gilt, under a certain penalty ; a conviction charging 
that defts. did the act unlawfully & fraudulently 
contrary to the form of the statute, is bad, with- 
out an express charge that they did it knowingly ; 
& such a defect is not aided by a proviso in the 
statute that “ no conviction for any offence in 
the Act should be set aside for want of form, or 
through the mistake of any fact, circumstance, oi* 
other matter, provided the material facts alleged 
were proved ” ; for this in effect requires all 
material facts to be alleged ; knowledge is a 
material fact to constitute such an offence. — 
R. V. Jukes (1800), 8 Term Rep. 530 ; 101 K. R. 
1633. 

AnnoUition : It. w Nortli (1826), G Dow. & Ry. Iv. B. 

1 43. 

,'\—See Metal Button Act, 1790 (c. 00), s. 2. 

Misapplication of marks of government depart- 
ments.] — See Public Stores Act, 1875 (c. 25), s. 4 ; 
Forgery Act, 1915 (c. 27), ss. 3 (2) (c), (3) (c), 1, 
5 (D» 9, 8 (1) (c), 15, 16. 

Non-Inflammable fabrics.] —Sec Fabrics (Mis- 
description) Act, 1913 (c. 17). ss. 1 , 3, 4 ; Statutory 
Rules & Orders, 1914, No. 48. 


Part IV. — Designs. 


Note. — The Acts now in force as to trade designs 
in England are Patent Designs Acty 1907 (c. 29), 
<£-• Patent tfc Designs A ci, 1919 (c. 80), herein referred 
to as the 1907 Act 1919 Act respectively. In 
considering the cases set out in this Part regard 
must he had to their datCy the Act under which they 
were decided cfe the effect of subsequent Acts. 

Sect. 1.— DEFINITIONS. 

879. Design.] — (1) “Design” under the 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
includes everything which ordinarily falls within 
the word, whether “ pattern,” “ shape,” “ con- 
figuration,” or “ ornament,” & a design registered 
as “applicable” for the pattern, is not to be 
confined to the pattern only to the exclusion of 
other elements in it. 

(2) Where an accidental mistake has been made 
in the die with which registered goods are marked, 
the proprietor will bo held to have taken “ all 
proper steps ” to ensure the mai’king, within 
Patents, Designs, & Trade Marks Act, 1883 (c. 67), 
s. 61, if he has given proper instructions to the 
workman who made tJie die, oven though the 
mistake may not have been detected for some 
time. — Death & Sons v. Rollason, [1898] A. C. 
499 ; 67 L. J. Ch. 506 ; 79 L. T. 1 ; 14 T. L. R. 
478 ; 15 R. P. C. 441, II. L. ; affg. S. C. sub nom. 
Be Rollason’s Registered Design, [1898] 
1 Ch. 237, C. A. 

An^tatwn :—As to (1) Refd. lie Bayor’s Desijjn (1907), 

It. 1^, C. 5G* 

•'h^See 1919 Act, s. 19 ; Sect. 2, sub- 
sect. 1, B., post, 

880. Pattern.] — Heath & Sons v. Rou.ason, 
No. 879, ante. 

Article.]-— 8fee 1907 Act, s. 93. 

Copyright.]— /S'ee 1907 Act, s. 93. 

Proprietor of a new & original design .] — See 
Sect. 3, sub-sect. 1, post. 


Sect. 2.— REaSTRATION OF DESIGNS. 

Sub-sect. 1. — What Designs Registrable. 

A. In General. 

881. General principles.] — A design in order to 
bo registrable under 1907 Act, s. 49, must be 
some conception or suggestion as to shape, con- 
figuration, pattern, or ornament, k> be capable 
of being applied to an article in such a way that 
the article to which it has been applied will show 
to the eye the particular shape, configuration, 
imttern, or ornament the conception or suggestion 
of which constitutes the design. 3'he representa- 
tion accompanying an application for registration 
must be something in the nature of a drawing or 
tracing, by means of whicli the conception or 
suggestion constituting the design may be im- 
parted to others, so that persons looking at tho 
drawing can form a mental picture of the shape, 
configuration, pattern, or ornament of tho article 
to which the design lias been applied ; but a 
conception or suggestion as to a mode or principle 
of construction, though in some sense a design, is 
not registrable. 

Inasmuch, however, as the mode or principle of 
constmetion of an article may affect its sliapo or 
configuration, tho conception of such a mode or 
principle of construction may well lead to a con- 
ception as to tho shape or configuration of tho 
completed article, & a conception so arrived at 
may, if sufficiently definite, bo registered under 
the Act. 

A drawing was registered as a design in respect 
of vehicle wheels, the novelty in which was said 
to consist of the disposition of the tyre rim in 
relation to the hub & in the cross-sectional arrange- 
ment of three sets of spokes, such disposition &; 
arrangement being shown in tho drawing, which 
was a cross-sectional drawing of a vehicle wheel 
on the longitudinal central jilane, a conventional 
drawing such as would be used by an engineer to 


PART IV. SECT. 2, SUB-SECT. 1.— A 

g. Design for article incomplete in 
itseir ,] — A doBign may be made tbo 


Bubjoct of registration, though It 
depict an article incomplete In ItBelf, 
but which is intended to bo naed in 
combination with & as part of another 


article of manufacture. — W alker, 

Hunter & CJo. v. Falkirk Iron Co. 
14 R. (Ct. of Sesfl.) 1072.— 
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Sect. 2 . — Registration of designs : Sub-sect, ItA.d: B.] 

indicate how the wheel was to be constructed as 
regards the disposition of the wheel in relation to 
the hub the arrangement of the spokes, but the 
drawing did not show what would in fact be seen 
if the wheel were cut on the longitudinal central 
plane. A competent mechanician could have 
easily constructed from the drawing a number of 
wheels whose configuration, from whatever stand- 
point they were looked at, would have little if 
anything in common except the disposition of the 
wheel in relation to the hub & the cross-sectional 
arrangement of the spokes. On the other hand, 
from each & every wheel so constructed a draughts- 
man, with a competent knowledge of the conven- 
tions of mechanical drawing, if asked to draw a 
cross-section on the longitudinal central plane 
showing this disposition of the rim in relation to 
the hub A the cross-sectional arrangement of the 
spokes, w'ould inevitably, without actually cutting 
the wheel, arrive at the drawing in question. In 
an action by the owner of the registered design for 
an alleged infringement, a drawing of the machines 
made by defts., which W’cre alleged to be infringe- 
ments of the registered drawing, showed differences 
from the registered drawing, wliich, judging by the 
eye alone, w^ero substantial differences, as a person 
looking at the drawings would see that the cross- 
sectional arrangement of the spokes w^as not sub- 
stantially the same in each, imless he had in his 
mind a mode of constioiction rather than a con- 
cejdion of shape or configuration, & would not 
say that there was an imitation, unless he were 
judging both drawings by the method of con- 
struction involved rather than by the appearance 
they presented to the eye ; — Held : either the 
registration was bad as an att/empt to protect a 
mode of construction, or there had been no in- 
fringement, & the action failed. — Pugh v. Riley 
Cycle Co., [1912 1 1 Ch. 013 ; 81 L. J. Ch. 476 ; 
106 L. T. 592 ; 28 T. L. R. 249 ; 29 R. P. C. 190. 
Annotations Apld. Pilklnfirton v. Abrahams (1914). 32 
K. P. C. 61. Apprvd. Pliilhps v. Harbro liubber Co. 
(1920), 37 11. P. (’. 233. Apld. Wilson v. Chaleo (1922), 
39 E. P. C. 2r)2 ; .Tones & Alt wood r. National Hadlator 
Co. (1928), 46 K. P. C. 71. Refd. Pearson v. Harris (1912), 
29 ll. C. 6.32 ; Cartwrlglil v. Coventry Kadlator Co. 
(192.6), 42 E. P. C. .3.61 ; Negiottl & Zambra r. Stanley 
(1925), 42 K. P. C. 368. 

882. Design for patentable article.] — A manu- 
facturer invented a new form of brick ; construct- 
ing the bricks so that, by means of corresponding 
apertures in their sides, cylindrical passages were 
formed between them when they were laid together, 
& advantages were afforded for ventilation <fc 
otlier purposes, & expense was saved : — Held : the 
design might properly be registered under 6 & 7 
Viet. c. 65, as being for “ the shape or configura- 
tion ” of an “ article of manufacture having 
reference to some purpose of utility.” 

Qit. : this, whether the invention might 

have been the subject of a patent or not. — 
Rogees V. Driver (1850), 16 Q. B. 102; 20 
L. J. Q. B. 31 ; 16 L. T. O. 8. 364 ; 117 E. R. 817. 
Annotations: — Consd. Hr Clarke’s Design, [18961 2 Ch. 
38. Refd. E. V. Bessell (1861), 16 Q. D. 810. 

883. Design protected by letters patent — If no 
publication.] — Patent rights & copyright of design 
may in certain circumstances co-exist in the same 
person in respect of the same article. The 
remstration of a design which secures mechanical 
advantages may as an anticipation prevent a 
subsequent ^ant of letters patent in respect of 
the same article whether applet, be the proprietor 
of the desi^ or a stranger. A grant of a patent 
&> the publication of the patented article would 
prevent a design of the article being novel so as 
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to obtain registration. Wliere, however, there 
is a provisional specification without publication 
of the patented article, & then registration of the 
design, & that is followed by the final specification, 
the two rights may co-exist, the right acquired 
by the registration of the design which was valid 
at the time of registration not being prejudiced 
by the subsequent filing of the final specification ; 
but the right second in point of time, the copy- 
right of design, would be held subject to the first. 
That w'ould be so whether the owner of the patent 
& the owner of the design were the same person 
or two independent persons. — Werner Motors, 
Ltd. V. Damage (A. W.), Ltd., [1904] 2 Ch. 680 ; 
73 L. J. Ch. 770 ; 91 L. T. 588 ; 53 W. R. 167 ; 
20 T. L. R. 796 ; 48 Sol. Jo. 709 ; 21 R. P. C. 621, 
C. A. 

Annotations .'—Retd. Boustoad v. Dempster, Moore (1907), 

26 E. P. C. 121 ; Koae v. Pickavant (1923), 40 U. P. C. 

320. 

B. What are ” Designs. '' 

See 1919 Act, s. 19. 

884. Mode or principle of construction.] — 

Moody v. Tree, No. 996, post. 

885. .] — (1) When I run my eye over all 

the exhibits which have been produced <fc deal 
with the matter as according to the decisions on 
the Act [Patents, Designs, & Trade Marks Act, 
1H83 (c. 57)] I ought to deal with them — as a 
matter of eyesight— 1 find nothing which would 
justify me in saying that the design which the 
resp. has registered is new or original within the 
Act (Chitty, j.). 

(2) Resps. base their defence upon this pro- 
position that the rogist/ered design consists of an 
original contraction of certain movements of the 
lace-making machine. Ui)on that there cannot 
be any question as a matter of law it is wholly 
immaterial how the design is produced, by what 
instruments. All the ct. has tD do is to look at 
the product & that is the design itself — & how- 
ever it may have been produced to say whether 
it is new or original <fe not previously published 
(Cttttty, j.). — Re Plackiott’s Registered Design 
(1892), 9 R. P. C. 436. 

886. .] — In 1905 a design, No. 454,848, 

was registered applicable to women’s stays. The 
application for registration included the following 
passage : — ‘‘ Staif‘ment of nature of design, shape, 
or configuration of corset. The novelty consists 
in a corset having the gores or gussets cut hori- 
zontally & from the front of the busk towards the 
back of the corset, as shown in the representa- 
tions.” Tlie registered sketch showed a straight 
fronted corset, in wliich the seams were not exactly 
horizontal, but the gussets tapered towards the 
front. A representation was attached to the 
application. An application was made for rectifi- 
cation of the Register by removal of the design 
on the grounds it was not subject-matter for 
registration, being a mode of manufacture ; that 
it was not novel ; & that the owner had in adver- 
tisements misi'epreKented his design ; & had sold 
articles differing substantially from the registered 
design but marked with the registered number. 
On the hearing of the motion for rectification it 
was held, that the design as registered was for a 
particular form of straight fronted corsets made 
with horizontal gussets ; that the fact that the 
design incidentally described a mode of manu- 
facture did not make it any the less a design ; 
that there was subject-matter & that the design 
was novel, & that it was not shown that the 
pictures of the design in the advertisements were 
not covered by the design ; & that a statement 
made after registration by the owner of the 
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design as to the extent of his protection ou^ht 
not to ailect the construction of the application 
or the validity of the registration. The motion 
was dismissed with costs. Appcts. appealed, 
fresh evidence being adduced by leave on the 
hearing of the appeal. It was held by the tJt. 
of Appeal that the representation attached to the 
application illustrated a method of manufacture, 
&; that there was no design capable of registration, 
& that such method of manufacture was not novel. 
The appeal was allowed & an order made for the 
removal of the design from the Register, but the 
execution of the order was stayed pending a further 
appeal. Reap, appealed to the House of Lords. 

The appeal was dismissed with costs, on the 
groimd that what was registered was not a design 
within the meaning of Patents, Designs, <te Trade 
Marks Act, 1883 (c. 16), but an illustration of a 
method of manufacture. — ^Bayer v. Symington, 
Re Bayer’s Design (1907), 26 R. P. O. 56, IT. L. 
Afinotations : — Consd. Pugh v. lllley Cycle Co., [1912] 1 

(Jb. fil3. Apld. Wilson v. Chaleo (1922), 39 II. P. C. 252. 

Consd. NoCTetti & Zanihra v. Stanley (1925), 42 n. P. C. 

358. Apld. Jones & Attwood v. National Radiator Co. 

(1928), 45 R. P. C. 71. 

887. .] — PiTGn V. Riley Cycle Co., No. 

881, ante. 

888. .] — An action was brought for the 

infringement of a registered design for a wristlet 
of leather. Defts. denied infringement, & alleged 
that the design was invalid on the ground of 
wont of novelty & want of subject-matter. The 
design was registered with the statement that 
“ The novelty consists in the form of the strap 
a combined with the front portion 6.” The 
strap a was shown in a certain curved position 
which it might take up in the course of fastening 
the wristlet. At the trial defts. contended 
that, if the wristlet had any novelty, the design 
was merely for a method of construction, or, 
alternatively, it was only for the particular form 
shown ; — Held : either the design was for a 
principle of construction, or, if not, it was not 
novel cY had not been infringed. — Pe.ahson 
(E. J.) & Sons v. Harris (D. B.) Sons, J.td. 
(1912), 29 R. P. (\ 032. 

889. .] — In 1 900 a design for the orna- 

mentation of glass was registered, with a repre- 
sentation in the form of a photograph, taken by 
transmitted light, of a portion of a sheet of orna- 
mented glass. The representation showed irregular 
lines enclosing darker hatched parts of irregular 
shape. In an action for infringement of the 
design, it was proved that pltfs. had produced a 
new & successful article of manufacture, having 
a frosted or crystalline appearance, & known as 
“ arctic gl^s.” Defts. contended that their 
ornamentation was different from pltfs.’, & that 
they had not infringed ; that there was no sufficient 
registration, because there was nothing to show 
how the design was to be applied to the glass ; 
that the representation, being taken through the 
glass, did not show the conflgm'ation of the glass 
surface ; that the representation showed, not an 
article of definite outline, but merely a part of a 
smfaco, & consisted only of details ; & that glass 
^th raised surfaces was old, & there was nothing 
but the actual pattern that was capable of registra- 
tion. Pltfs. contended that the design might be 
infringed cilthough the details were not repro- 
duced : — Held : either the registration was invalid, 
as an attempt to protect a mode of construction 
of embossed glass giving the “ arctic ” effect, 
irreg^ectivo of the design, or else there had been 
no infidngement. — Pilkington Brothers, I/td. 
r. Abrahams & Son (1914), 32 R. P. 0. 61. 

890. .] — A design was registered in class 1 


in respect of its application to a metal boiler for 
heating water & warming dishes & the like & for 
cooking purposes. The representation of the 
design on the Register consisted of two photo- 
graphs, front & back views of a portable indepen- 
dent boiler. In an action for infringement of the 
design it appeared that the boiler consisted of a 
water-container round the back &; sides of the fire, 
with a metal plate on the top &> devices in front 
by means of which, at will, the effect of either a 
closed or an open grate could be obtained. Defts. 
alleged {inter alia) that the registration was bad 
for ambiguity, because there was a doubt as to 
the nature of one of the front devices. Also, 
it appeared that before the registration of the 
design there had been kitchen ranges, fixed or 
portable, in which the fire could be wholly or 
partially closed, & that independent boilers & 
semi-circular or horseshoe boilers were not new, 
but that the boiler put upon the market by pltfs., 
which differed somewhat in detail from the 
registered design, had been the first independent 
boiler giving the effect of a closed or open grate : — 
Held : the plea of ambiguity could not be sus- 
tained & the design could not be impeached on 
the ground of lack of novelty or originality ; 
pltfs. could not claim to protect a method or 
principle of construction ; it had not been proved 
that there had been any actual confusion of the 
defts.* boilers with pltfs.’ mai'keted boilers, & 
obvious imitation had not been made out. — 
Jones & Aitwood, Ltd. v. National Radiator 
Co., I/I’D. (1928), 45 R. P. C. 71. 

891. Mechanical device.] — Registration in 
Class 1 was obtained for two designs to be applied 
to “ a runner or suspender for suspending curtains 
or the like from a curtain or like rail or bar.” 
The first design was adapted for running on a flat 
rail fitted in between the upper and lower pulleys 
shown in the first fi^re. The second design was 
for a similar curtain hook, but only had one 
pulley. Both were of wire so bent as to bring the 
point of suspension of the curtain immediately 
below the centre of the pulley. Defts. had sold 
three types of pulleys, the first almost identical 
with pltfs.’ first design, the second containing two 
pulleys of which the lower pulley was in effect 
merely a collar with flanges in the shape of a 
pulley ; & the third Like the second, save that the 
lower collar was less definitely in the shape of a 
pulley. Defts. denied infringement, & pleaded 
that the design if regi storable at all, had been 
anticipated, that they were not novel or original, 
that they were not proper subject-matter for 
registration & that they were in substance 
mechanical devices : — Held : even if pltfs. were 
entitled to rely on the definition of a “ Design ” 
in 1907 Act, s. 93, rather than on the definition in 
1919 Act, s. 19, there was no subject-matter for 
registration. — Wilson v. Chalco, IjTD. (1922), 39 
R. P. C. 252. 

892 . .] — Pltfs., who were the proprietors 

of a design registered in Class 1 in respect of its 
application to lubricators primai’ily for use on 
automobiles, commenced an action to restrain 
defts. from selling or exposing for sale an alleged 
infringement of the design. Defts.’ nipple differed 
only from pltfs.’ in that the lower hexagonal nut 
was slightly thicker. Defts. denied that they hail 
infringed tihe design, & alleged that the design was 
invalid for want of novelty, & on the ground that 
it was not proper subject-matter for registration, 
& gave notice of motion to rectifv the register by 
expunging the design : — Held : the only feature 
in pltfs.* design wliich might have been registrable 
was the sides of the nuts registering exactly with 
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one another, but that as a nut was made for the 
purpose of being turned, it was impossible to pre- 
vent anyone from turning the nuts into any given 
position ; A: pltfs.’ design was in substance a 
mere mechanical device within the meaning of 
1907 Act, R. 93 . — Trcalemit, I^td. v. Kwakts, 
J.TD. (No. 2) (1927), 44 K. P. C. 603. 

893. Catalogue of designs.] — Pltf . co. which 

carried on the business of supplying cutter-crush 
machines & type & other materials used there- 
with, issued a catalogue consisting for the most 
j)art of a number of words which illustrated the 
products of the several sizes & shapes of type 
supplied by the (Jo. customers ordered a par- 
ticular class of typo by referring to such words. 
Nearly all the words were selected by the managing 
director of the co. In 1922 defts. who were 
carrying on a similar business, circulated price 
lists whicli were practically copies of the price 
lists of pltf. Co. the words used in pltf. (Jo.’s cata- 
logue <te price lists to indicate the style of type 
being copied in defts.’ price lists without altera- 
tion. Pltf. (^o. commenced proceedings for an 
injunction to restrain infringement of cop^u’ight 
in their catalogue <fe passing off of goods which 
were not their goods as being their goods. The 
type sold by defts. was found to be inferior to that 
sold by pltfs. <fe was sold at a lower price than 
pltfs.’ type. On the question of copyright defts. 
contended {infer alia) that pltfs.’ catalogue was a 
design or collection of designs capable of registra- 
tion under 1907 A: 1919 Acts, isc not the subject 
of protection under the CopyTight Act, 1911: — 
Held : (1) there had been a deliberate <fe concer-ted 
attempt on the part of defts. to find a market for 
their own goods, which differed materially from 
the goods supplied by means of 

conduct calculated & intended to induce people 
to believe that the goods offered by them were, 
contrary to the fact, the same as the goods supplied 
by X)ltf. co. ; <te the conduct of defts. entitled ydtf. 
co. to an injunction : -(2) on the question of 
copyright the contentions put forward by defts. 
failed, At an injunction restraining infringement 
of the copyright of x>ltf. in their catalogue was 
granted. — Masson Seeley & Co., T/ro. v. Emboso- 
TYPE Manufactuiung Co (1924), 41 P. P, C. 100. 

C. Novelty or Originality. 

{a) In General. 

894. Meaning ol.] — Le May v. Welch, Re 
Le May’s Kegisteued Design, No. 929, po-s/. 

895. Distinction between.] — The registered pro- 
prietors of a design for a tile, brought an action 
for infringement thereof under Patents, Designs, 
Ac Trade Marks Act, 1883 (c. 67), s. 58. Defts.’ 
tile, of which pltfs. complained, although 
resembling pltfs.’ registered design in most respects, 
differed from it in many details. Pltfs. xiroved 
purchasing one hundred tiles from defts. : — Held : 

(1) defts.’ tiles were not an obvious imitation of 
jdtfs.’ registered design ; (2) defts.’ tiles were a 
fraudulent imitation of pltfs.’ registered design. 

(3) It is clear to my mind that pltfs.’ design 


was a new combination — a new arrangement of 
well known parts. It was not what I think the 
Act of Parliament means by an original design — 
that is to say suppose there had never been any 
ornamental tiles & a designer had designed this 
very design, that would have been original 
(Manisty, J.). — Sherwood & CorroN v. Decora- 
tive Art Tile Co. (1887), 4 B. P. C. 207. 

AanoUitions : — An to {\) Apld. Rose r. PIckavant (1923), 40 
R. P. C. .320. As to (2) Apld. Rose v. PIckavant (1923), 

40 R. P. C. 320. 

896. .] — (1) 0. registered a design for a 

“ lamp for electric lighting, applicable for its 
shape.” It was, in fact, a design for a lamp 
shade, consisting of a reflecting screen which had 
been commonly used for gas lights, & a ventilating 
toi> not materially differing from those which had 
been used before for gas, except that a chimney 
which was required for gas lights, but not for 
electric lights, was omitted : —Held : what C. 
had registered was substantially the old form of 
lamp shade witli the omission of the chimney, 
which was useless when the shade was to be apxflied 
to electric lights, & there was no such originality 
or novelty in the design as to make it a proper 
subject of registration. 

(2) I have no doubt that a combination of old 
shapes may result in a new or original design for 
shape ; At if that is the result such design will be 
protected if registered under the Act. Nor do I 
say that even the omission of something from an 
old shape may not result in a new or original shai^e 
which may be protected. But when, as here . . . 
the now shape of an article is exactly like tlie old 
shape except that the useless upper part is omitted, 

I cannot say that the shape of what is left is new 
or original, or that the residuary shape has not 
been previously published (Lindley, L..T.). 

(3) It is not easy to determine what distinction, 
if any, is . . . to be drawn between novelty & 
originality ; but if there is any difference the 
design need not be both now & original (TjINDLEY, 
D.J.). 

(4) The design must be new Ac original with 
reference to the kind of article for which it is 
registered, meaning by kind of article, not the class 
of article mentioned in the schedule to the rules, 
but the kind of article having regard to its general 
character use. A design may be new for a 
coal scuttle but not for a bonnet. On the other 
hand a design for a shade of a gas lamp can 
hardly be new if it was oldfor an oiHamp (IjINDLEY, 
Ti..T.). — Re Cladke’.s Design, [1890] 2 Ch. 38 ; 
96 L. .r. Ch. 029 ; 12 T, L. B. 397 ; 40 Sol. Jo. 
498 ; sub nom. Re Clarke’s Hegtstered Design, 
Clarke v. vSax A: Co., I^td., 71 L. T. 631 ; 13 
R. P. C. .351, 0. A. 

Annotations : — As to (2) Consd. Allen West v. British West- 

inghouBe Electric & Manufacturing Co. (1916), 33 R. P. C. 

1,')7. As U) (4) Refd. Dover v. Nurnberyer Celluloldwareu 

Fahrlk Gebriider Wolff, [1910] 2 Ch. 25. Ocnerallv, 

Reid. Re Rollasori’H Registered Design, [1898] 1 Ch. 237. 

897. .] — Every design which is original 

is new, but every design which is new is not 
necessarily original (Chitty, L.J.). — Re Rolla- 
son’s Registered Design, [1898] 1 Cli. 237 ; 
07 L. J. Ch. 100 ; 77 L. T. 605 ; 14 T. L. R. 71 ; 
14 R. P. C. 909, C. A. ; affd. on other grounds sub 
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895 i. DistlTiction between.] — II. M. Sc 
co. registered a desltni for a golf ball, 
showing a bramhlod ball having lound 
each of the six poles, formed by axes 
at right angles through the centre of 
the ball, a small circular smooth raised 
hand eoutainltig seven brambles & 
liuvlng lettering incised on it. The 


brambles were arranged in rt>nponlric 
circles romid the six polos. Concen- 
tric brarabllng round six poles & name 
circles round two poles had been 
previously employed, but never name 
circles round six poles. TheH. M. &co. 
manufEujtured a ball having six polos 
at the extremities of axes at right 
angles through the centre of the ball, 
& concentric brambllng round these 
poles. The first circle of brambles 


round each pole was omitted, & on the 
space thus left was raised lettering. 
In an action for infringement of 
copyright In H., M. & oo.'s design : — 
Held: H., M. & oo.’s deslm was novel ; 
It was not necessary that it should bo 
novel & oriWhial, & it was validly 
registered. — Hutohison, Main & C o., 
Ltd. V. St. Mungo MANUPAcruTUNn 
Co. (1907), 24 R. r. C. 2G5.— SCOT. 
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nom. Heath & Sons v. Rollason, [1898] A. C. 
499, H. L. 

Annotation : — Mentd. Be Bayer’s Design (1907), 24 It. 1\ C. 

65. 

898. Question of fact.] — It is a question for the 
jury whether a design is a now & original design. 
It is not to be withdrawn from them & decided 
as a question of law by the ct. not to bo a “ new 
& original design,” because it is shown that the 
design is composed of a simple combination of 
two sizes of a previously well-known pattern. 

A pattern, called the “ honeycomb pattern,” 
consisting of a certain cellular arrangement of the 
surface in cells of a uniform size had been for some 
time well known & applied to woven fabrics. 
Pltf. designed a pattern in which large & small 
honeycomb cells were arranged, so that a border 
of the larger cells surrounded an enclosed portion 
of the smaller cells : — Held : the jury were 
warranted in finding this to be a new & original 
design. — H arrison v. Taylor (1859), 4 H. & N. 
815 ; 29 L. J. Ex. 3 ; 5 Jur. 1219 ; 157 E. R. 
1004, Ex. Oh. 

Annotatums : - "Dvai^, Lazarus v. Charlos (1873), L. R. 16 

Eq. 117 ; Hothersall i\ Mooro (1891), 9 R. P. O. 27 ; 

Dover v. Ntirnberger Olluloldwaron Fabiik Oobrudor 

Wolff, [1910] 2 Cb. 25. Befd. Mulloncy v, Htovens (1864), 

10 L. T. 190. 

899. .] — Re Plackett’s Registered 

Design, No. 885, anie. 

900. .] — C., tlie owner of a design, 

registered for shape or configuration, for corsets, 
bi'ought an action for infringement & moved for 
an injunction. Deft, moved to rectify the 
Register by expunging C.’s design. In jirevious 
corsets the busks or pieces of steel were either 
sewn into the front of the corset or were laced in, 
so as to be easily removable by running lacing at 
the outer margin of the busks. In the former case 
the corset was sometimes fastened together by 
lacing the two inner margins of the busks ; in the 
latter the corset was fastened by hooks & eyes. 
In C.’s corset the busks were laced in &; thus 
easily removable, but the lacing was diagonal & 
was at the inner margin of the busks, Ac when 
closed this diagonal lacing gave the appearance 
of the corset being laced together, though the 
corset was really fastemed by studs & clasps. C. 
in selling his corsets, placed on them a ticket with 
the words ” New method for removing & refitting 
busks for repairs, etc.” : — Held : thei'e was no 

ractical difference in appearance or shape 

etween the old laced corset & C.’s design, the 
eye is the test of a design, & so far as design, within 
Patents, Designs & Trade Marks Act, 1883 (c. 57), 
was concerned there was no novelty or originality 
in C.’s design sufficient to justify registration. — 
(JooPER V. Symington (1893), 10 R. P. C. 264. 

901. Evidence of novelty — Immediate large 
sale.] — The owner of a design for water closet 
basins having brought an action for infringement, 
deft, moved to rectify the Register by expunging 
the design as not novel or original. The motion 
was adjourned, to come on as the trial of the action 
without pleadings : — Held : on the evidence, & 
especially having regard to the fact that directly 
the desi^ was put on the market it acquired a 
largo sale, the design was novel, useful, & had 
been infringed. — T yler & Sons v. Sharpe 
Brothers & Co. (1893), 11 R. P. C. 35. 

Annotation : — Consd. Allen West v. British Westinffhouse 

Electric & Manufacturing Co. (1916), 33 R. P. C. 157. 


902. Court not concluded by admission of 
parties.] — Gramophone Co., Jjtd. v. Magazine 
Holder Co., No. 970, pbst. 

903. .] — ^A design was registered in 1910 

in two separate classes to be applied to switch 
boxes for use in electrical installations, & primarily 
intended for use in motor cars. The design was 
of a box with a vertical front & a sloping top, the 
whole surrounded by a beading ; in the top there 
were two dials with a representation of a push plug 
between them, & on the upper part of the vertical 
front there was a row of tumblers for switches, six 
in number, set into a plate attached to the vertical 
front, & at the bottom of the right hand side of 
the box there were two plug boles. Tlie switches 
were, in fact, intended for the dynamo of the 
motor, for each of its two head & two side lights, 
& for its rear light. The owners of the design 
brought an action for infi*ingement of it, in which 
defts. set up the defences of want of novelty or 
originality, & non-infringement, & that pltfs. 
had placed the registered number of the design 
upon articles not made in accordance with it 
Held : (1) there was no novelty in the design in 
respect of shape, or in the placing of the dials, 
the beading was treated by pltfs. as unimportant 
& the placing of the plug holes could not entitle 
pltfs. to claim novelty for the whole design, Ac 
the claim to novelty really rested on the feature 
consisting of placing upon the vertical front the 
row of six tumblers ; (2) the ct. was bound, apart 
from admissions or contentions of either party, 
to determine whether pltfs. had in fact established 
their claim or novelty ; & (3) the improper marking 
was inadvertent Ac confined to very few boxes Ac 
this defence failed. — V andervell Ac Co. v. 
Lundbero Ac Rons (1915), 33 R. P. C. 60. 

(5) Necessiiy for. 

904. General rule.] — Distinction between the 
two Acts relating to the copyright of design (5 Ac 6 
Viet. c. 100, Ac 6 Ac 7 Viet. c. 75). The first 
applies to new designs for the ornamentation of 
articles, the second to new designs of articles of 
utility. 

A design of a carriage was registered under 6 
Ac 7 Viet. c. 75. The inventor claimed four things 
as new, Ac as conducive to the ” utility ” of the 
design. There was no novelty as to three of 
them, Ac they did not contribute to the ” utility.” 
The foui'th tended to its utility, but was the mere 
extension of a well-known principle : — Held : the 
claim to monopoly could not be supported under 
6 Ac 7 Viet. c. 75, Ac the design was not protected 
under 5 Ac 6 Viet. c. 100 as an ornamental design, 
it not having been registered imder that Act. 

It is impossible to say that the application of 
the same thing for the same purpose can be made 
the subject of registration as a now & original 
design (Romilly, M.R.). — Windover v. Smith 
(1863), 32 Beav. 200 ; 1 New Rep. 349 ; 32 L. J. 
Ch. 561 ; 7 L. T. 776 ; 9 Jur. N. R. 397 ; 11 W. R. 
323 ; 55 E. R. 78. 

905. .] — S. in 1887 registered a design for 

firescreens, constructed of three palm leaf fans to 
hold a flower pot, Ac in 1889 brought an action for 
infringement. Defts. alleged that the Design 
was not new or original, and called evidence to 
show that a similar design had been previously 
published ! — Held : even admitting that the 
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0. (b). 

904 I. General rute.] — Variatlona 
which ore more trade variants without 
Invention, oriprinallty or novelty, the 


Introduction or substitution of which 
In a design Is not suffleiont to make the 
design new or original, are not proper 
subject-matters for registration. — 
Kaufman Rubber CJo., Ltd. v. Miner 
Rubber Co., Ltd., [1926] 1 D. L. R. 


605 ; [1926] Kxch. C, R. 26.— CAN. 

90411. .1— Walker, Hunter & 

Co. V. Falkirk Iron Co. (1887), 14 
R. (Ct. of Sees.) 1072 ; 24 Sc. L. R. 
750.— SCOT. 
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design was good subject-matter, wliich was 
doubted, & although the Judge was satisfied that 
pltf. had independently invented the design, on 
the evidence it had been used before pltf.’s regisf ra- 
tion. Semhle : no part of the description of a 
design as registered can be rejected.- Smout v, 
Slaymaker & Co. (1890), 7 K. P. C. 90. 

906. — In an action for infringement 

pltf. had registered a design No. 402,223, for caps 
in Class 10, registering for shape & pattern only. 
The caps put on the market under licence from 
pltf. differed in the proportionate size of the parts 
from the design as registered. These had been 
copied by deft., who moved t-o rectify the register 
by expunging the design. Defts.’ case was (a) 
the desi^^ was not sufficiently indicated by the 
registration ; (6) if it were sufficiently indicated, 
the caps made & marked thereunder did not 
correspond with the design & therefore defts. 
by copying these caps had not infringed ; & 
(c) there was no novelty in the subject-matter of 
the design. In support of the plea of no novelty, 
evidence of general knowledge of similar caps in 
the trade was relied on, & three cox)ies of caps 
made previously to the registration were also 
produced : — Held : the design was sufficiently 
indicated by the registration, & the articles sold 
were substantially in accordance with llie design 
as registered, but there was evidence of prior user 
& the design was not novel. Judgment was given 
for defts. in the action, <fc the Pegister was ordered 
to be rectified by expunging the design. — Re 
Manchester’s Deston, MANCirrisTER v. XTm- 
PREViLiJi: & Son (1907), 24 P. P. (’. 782. 

907. .] — Pltfs. were the proprietors of 

the copyright in a registered design for the bottom 
part of tlie frame or spring of a cycle saddle which 
embodied the principle of a patent granted for 
“ truss beams ” in 1890, & in which the two 
bottom lAires & the two top wires were close 
together & supported each other, were fastened 
together at the front & back. 'I’he pairs of wires 
opened in the centre, running parallel for some 
distance witli a view to being joined togetluT by 
a “ boss ” fitting to the L bar of the cycle. The 
wires were kept in their relative jiosition by an 
arch at the rear. Defts. manufactured cycle 
saddle frames, in which the two top & bottom 
wires brought together at the ends supported 
each other with a sliding space in the centre for 
the admission of the “ boss.” An action was 
brought for the infringiunent of pltfs.’ registered 
design : — Held : (diminating the functions which 
the articles were intended to perform & looking 
at the regisl/cred design delts.’ saddle spring, 
as a result of that view defts.’ spring did not 
constitute an infiingement of pltfs.’ registered 
design. The judge stated that if he had held 
that defts. liad infringed, he was prepared to 
hold that pltfs.’ registered design had been 
anticipated. — Leatiieries, v. Lycett 

Saddle & Motor Accessories Co., Ltd. (1909), 
26 1LP. C. 166. 

908. .] — (1) If the registration was valid 

at all, it must be taken in an extremely narrow & 
definite way, & it would not be an infringement 
unless the totality of the design, as registered, has 
been infringed ; it is no infringement of a registered 
design to take a part out of that registered design 
& with an addition to make the total not identical 
with the registered design (Cozens-Hardy, M.R.). 

(2) I think that it is most important that the 
ct. should lay down that novelty or originality 
must be something substantial, Sc that where 
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there is nothing excepting just that variation 
which every skOled workman would make between 
the articles that he makes for different customers, 
the law should not hamper him by saying that it 
may make him guilty of infringement of rights ac- 
quired by registration (Fletcher Moulton, L.J.). 

(3) In order to render valid the registration of a 
Design under 1907 Act, there must be novelty Sc 
originality, it must bo a new or original design. 
To my mind, that means that there must be a 
mental conception expressed in a physical form 
which has not existed before, but has originated 
in the constructive brain of its proprietor, & that 
must not be in a trivial or infinitesimal degree, 
but in some substantial degree. The intention of 
the Act is to protect a person who has conceived 
& expressed in a physical form, the idea of some- 
thing which is new or original as a design 
(Buckley, L.J.).^ — Simmons v. Mathieson & Oo., 
Ltd. (1911), 28 H. P. C. 486. 

(r) New Application of Old Designs. 

909. Application of photograph to article of 
manufacture.] — The portrait of a well known 
public character, copied from a photograph Sc 
applied as a design upon earthenware, is not a new 
Sl original design witliin 5 & 6 Vict. c. 100. — 
Adams v. Clementson (1879), 12 Oh. D. 714; 
27 W. n. 379. 

Anm}kttion<i :—'Dhtd. Saunders v. VViel, [1893] 1 Q. B. 470. 

Reid. J{e Clarke’s Iteglstcred l)esij?u (1896), 63 Ij. J. Ch. 

029. 

910. .] — The expression “ new & original 

design” in Patents, Designs, Trade Marks Act, 
1883 (c. 57), 8. 47, does not import novelty in the 
subject-matter of the design, but novelty in the 
application of the design to some aAiclo of 
manufacture. 

A design in metal for the handles of spoons & 
forks represented a view of Westminster Abbey, & 
was taken from a photograph : — Held : such design 
was a iiroper subject for registration under the Act. 
—Saunders v. Wiel, [1893] 1 Q. B. 470; 62 
L. .7. Q. B. 341 ; 68 L. T. 183 ; 41 W. H. 360; 
9 T. L. It. 149 ; 37 Sol. Jo. 131 ; 4 R. 207, C. A. 
Arinolations : — Refd. lie Clarke’s Design, 11896] 2 Ch. 38 ; 

lie Bolluson’w Design (1H97), 67 L. .1. Ch. 100 ; Dover v. 

Nurnborffer Celluloid wureu Fabrik GebrMer Wolff, 

[1910] 2 Ch. 25. 

911. Design registered In one class — Same design 
registered by another In another class.] — Where 
a dc.sign has been registered in one or more of the 
classes of goods specified in sched. 3 to the Designs 
Rules, 1883, for a paidicular article of a certain 
material, a similar design cannot be registered by 
another person in another class for a similar article 
made of a different matei’ial, as not being new & 
oiiginal within the meaning of the Patents, Designs, 
Sc Trade Marks Act, 1883 (c. 67), s. 47. — Re Read 
Sc Oresweli.’s Design (1889), 42 Oh. D. 260 ; 68 
L. J. Oh. 624 ; 61 L. T. 460 ; 38 W. R. 88. 
Amwlationa : — Consd. He Clarke’s Design, [1896] 2 Ch. 38. 

Refd. Dover o. Bernstein (1910), 54 Sol. Jo. 260. 

912. .] — A design already on the 

Register may be registered in another class for an 
article applied to a different purpose, but not for 
an article merely of a different material. A design 
for a lamp shade made of china in the shape of a 
rose, was registered in one class. A design for a 
lamp shade made of linen, also in the shape of a 
rose, had previously been registered in another 
class : — Held : though the materials were different, 
there was no novelty in the china design, which 
must, therefore, be removed from the Register. — 
He Bach’s Design (1889), 42 Ch. D. 061 ; 61 L. T, 
766 ; 38 W. K. 174 ; 0 R. P. C. 376. 

Annotations : — Refd. Hothersall v. Mooro (1891), 9 R. P. C. 

27 ; Re Clarke’s Design. [1896] 2 Ch. 38. 
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913. Application of old design to new substance 
for same purpose.]— Clahke’s Design, No. 
896, ante. 

914<. Application of old design to analogous 
article.] — 'Fhe 1907 Act, s. 49, provides for the 
registration of “ any now or original design not 
previously published in the United Kingdom ** ; h 
the Act gives protection to a design so registered. 
The word “ original ” in that sect, contemplates 
that the designer has by the exercise of intellectual 
activity conceived an idea, which has not pre- 
viously occurred to any one else, of applying a 
particular pattern or shape or ornament t/O the 
particular article to whicli he suggests that it 
shall be applied. If that state of things be satis- 
fied, then the design may be “ original ” although 
the actual pattern or shape or ornament under 
consideration be old in the sense that it has existed 
previously witli reference to another article. 

Pltfs. were tlK‘ ownei-s of a registered design in 
class 3 for a patt(*rn or oinament of hand grip for 
cycle handles. The design consisted of an engine 
turned pattern in wavy lines applied to tlie liand 
grip, & broken up into ijanels by deep longitudinal 
grooves, the hand gi*ip terminating in a ring sepa- 
rating the panels fiorn the smootli end of the 
cylindrical liandh* bar. The engine turning was 
of a common pattern &- none of the other details 
of the design weH' new. In an action for infringe- 
ment, the judg(‘ field that the design was “ new 
A original ” having regard to the kind of article 
for which it was registered : — Held : there was no 
novelty or oiiginahty in applying to a cycle handle 
a form of decoration which, as was proved, was 
in common use upon othei* articles of a cylindiical 
shape. — Doveu, J^td. v. Nurnuerger ('elluloid- 
WAREN Karrik (Ierkuder Wolff, [19tOJ 2 (’ll. 2.5 ; 
79 U. J. Ch. 02.5 ; 102 U. T. 034 ; 20 T. U, K. 170 ; 
54 Hoi. .lo. 604, C\ A. ; revsg. H. (\ notn. Dover 
Brothers v. Bernstein, 51 Hoi. .lo. 250. 

Annotation : — Refd. l’lillLii>b v. Haibro Rubber (’o. (RUD), 

30 It. l\ r. 71). 

(d) Co77ibinaHons. 

915. Combination of old designs forming new 
& original design.] — A case stated by order of a 
judge showed that a conviction had taken place 
under 6 & 6 Viet. c. 100, a. 3, for unlawfully ajiply- 
ing an original design foi* ornamenting a button ; 
that the design consisted of two j^arls, each in 
itself a well-known design for ornamenting buttons ; 
& tliat there was conflicting evidence before the 
magistrate as to the novelty of tlie design : — Held : 
as a new & original combination might be the result 
of simultaneously applying two old & known 
designs to the ornamenting of a button, a rule for 
quashing the conviction ought to he discharged. — 
B. V. Firmin (1851), 3 IT. A N. at p. 304 ; 15 J. P. 
740 ; 157 E. B. 487. 

Annotations : — Consd. ].-azaru8 Charles (1873), L. R. 16 

Kq. 117. Distd. llothersall v. Mooro (1891), 9 K. R. C. 27. 

Reid. Norton v. Nlcholls (1859), 1 K. & E. 761. 

916 , — (X) A new combination of several 

old & known designs may constitute a new 
“ design,” capable of being protected under 5 & 
6 Viet. c. 100. But such combination must, to be 
so protected, constitute one design, A not a multi- 
plicity of designs. 

(2) The article of manufacture to which the new 
design is applied, whether such design be single or 
the result of a new combination of old & known 
designs, is not, itself, a ” design ” within the 


meaning of the statute ; & cannot bo i^rotected 
by regi.stration. — N orton r. Nicholls (1869), 1 
E. & E. 761 ; 28 h. J. Q. B. 226 ; 33 L. T. O. H. 
131 ; 6 Jur. N. H. 1203 ; 7 W. B. 420 ; 120 E. P. 
1095 ; previous proceedings (1858), 4 K. & J. 475. 
Annotations : — As to (1) Refd. Iloldsworth v. M'Crea (1867), 

L. li. 2 n. L. 380. As to (2) Refd. M‘Crea v. Iloldsworth 

(1866), 3.5 L. .T. U. B. 123. (Jenerally, Refd. Harrison v, 

Taylor (1859), 4 H. & N. 815. 

917. .] — TTarrison V. Tavt,or, No. 898, ante. 

918. .] —Sherwood & Cotton v. Deco- 

rative Art Tile Co., No. 896, ante. 

919. .] — In an action to restrain the in- 

fringement of a design registered in class 13, 

printed or woven designs on textile piece goods,” 
pltf. complained of infringement by certain dusters 
made or sold by deft. Deft, alleged amongst 
other things (a) that pltf.’s so-called design was 
no design within the moaning of Patents, Designs 
& Trade Marks Act, 1883 (c. 67) ; (6) that dasters, 
though woven in lengths consisting of sets of twelve, 
were comprised in class 14, ‘‘ printed or woven 
designs for handkerchiefs or “shawls” & not in 
class 13 ; (r) pltf. was not the proprietor of the 
design & therefore not entitled to register ; [d) pltf. 
had not, since registering, complied with the 
requirements of sect. 61 as to marking the goods 
to which the registered design had been applied ; 
(e) deft, had not infringed : — Held : doft.’s con- 
tention was right on each of these iioints, & the 
action must be dismissed witli costs. — Hother- 
sall V. MooiiE (1891), 9 B. P. C. 27. 

Annotation • — Refd. Be (’larkc’s Rogistored DcHign (1896), 

65 L. J. (’1). 629. 

920. .] — II., tlic owner of a registered 

design for a wilting table, commenced an action 
against B. for infringement. II., previously to 
registering liis design, A while perfecting it, 
consulted D., witli whom he had business relations, 
as to the design, tSt sent him a sample for his 
inspection before registration. This sample was 
slightly altered by 1). A returned. Another one 
was sent to D. wliich was paid for by D. after IT. 
had registered Ids design. B., by his defence, 
alleged that the design was not novel or original, 
tliat IT. had iiublished it before registration, A 
that the registration was bad because the articles 
were marked Begd. instead of Bd., A he denied 
infringement : — Held : tliough no part of the table 
was novel in itself, considered as a whole the 
design was novel A original, A this was confirmed 
by the conduct of deft, himself in inserting in his 
catalogue a picture of the design taken bodily 
from I).\s catalogue, the design w’as not previously 
published, the registration was good, A deft, had 
infringed. — Heinrichs r. Bastendorff (1893), 
10 B. P. (k 100. 

Annotation ; - Refd. Giuiston r. Wlnox, [1921] 1 Ch. 105. 

921. .] — Pltfs., the owners of a registered 

de.sign for shawls, which were sold in Eastern 
markets, discovered, on Nov. 10, 1894, that B. A 
Sons w^ere printing A B. was shipping to the same 
markets calico shawls bearing a design alleged to 
be an infringement/ of the said registered design. 
A writ was issuotl on Nov. 21 against B. only, 
but no further step was taken. On Nov. 30, the 
writ in the jiresent action was issued, A leave was 
obtained to serve notice -of motion, for Dec. 3, 
for an injunction to restrain defts. from infringe- 
ment, A to stay the delivery of the goods already 
shipped. Notwithstanding the delay, an order 
was made upon pltf.’s evidence only, restraining 


PART IV. SECT. 2, SUB-SECT. 1.— 
C. (0). 

914 i. Application of old design to 
analogous ahicle ,] — It Is not invention 


to combine old devices or elomonts into 
a new manufacture without producing 
a new mode of operation or a new result 
which is not merely analogous to the 
old result.— Dttra HLW Electric Ap- 


LiANCE Co., Ltd. v. Renfrew 
iLECTRio Products, Ltd., Durable 
3LEOTRIO Appliance Co., Ltd. v. 
itrpERiOR Klbctrics, Ltd., [1926] 4 
>. L. R. 1004 : 59 O. L. R. 527.— CAN. 
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deft. B. from part in}? with the possession of any 
goods alleged to constitute an infringement until 
the further hearing of the motion, defts. B. <fe Sons 
undertaking not to print more shawls with the 
design complained of. At tlie further hearing of 
the motion : — Held : defts. had infringed pltf.'s 
registered design, & an injunction granted until 
the trial of the action. 

It is said that the design is not new or original. 

I have pointed out already that I think the original 
black & white design may not be new or original ; 
but that, combined with the woven pattern, it 
seems to me to be a new & original design (Robin- 
son, V.O.). — Knowles (S.) & Co., Ltd. v. Bennett 
& Sons & Bigio (1895), 12 R. P. C. 1.37. 

922, .] — Re Clarke’s Design, No. 890, ante. 

923, ,] — Pltfs., as owners of a registered 

design to bo printed or woven on textile piece 
goods, brought an action for infringement. Defts. 
denied infringement, alleged that pltfs. were not 
the proprietors of the design, that it was published 
prior to registration, & that there was no novelty : 
— Held : pltfs. were proprietors of the design, it was 
not published prior to registration, it was a new 
<te original design, & defts. had infringed. — Nevill 
V. Bennett (John) Sons (1898), 15 R. P. C. 412. 

924, .] — Pltfs. had obtained registration 

for a design of a wallpaper of a type known as 
the “ floral bedroom stripe.” The design con- 
sisted of an arrangement of floral baskets, blossoms, 
& leaves, garlands or wreaths, A stripes. Defts., 
in pursuance of a custom in the wallpaper trade, 
made <fe sold a ” follower ” wallpaper m general 
imitation of pltfs.’ design but diflering from it in 
certain details of its composition. Defts. contended 
that pltfs.’ design was neitlier new nor oinginal, 
A they relied on a number of earlier designs each 
containing some of the same ingredients as pltfs.’ 
design. They also denied that their design was 
an infringement of jdtfs.’ : — Held: although 
pltfs. had made use of old materials for then 
design, they had arranged these old materials in a 
new <te original combination, & pltfs.’ design was a 
new k original design, k the defence of invalidity 
therefore failed ; & as to infringement, defts.’ 
design, although diffeiing in certain details from 
pltfs.’ was in substance a fraudulent or obvious 
imitation of it, pltfs. were entitled to an in- 
junction. — Wallpaper Manufacturers, I^td. v. 
Derby Paper Staining Co. (1926), 42 R. P. C. 443. 

925, Combination of oid articles to produce new 
article.! — D. registered a design under 0 &> 7 Viet, 
c. 66. By the description, it appeared to be a 
design for ventilation by opening a hinged pane of 
a window by means of a screw : & it was stated 
that the part or parts of the design which were not 
new or original were all the parts, if taken per se 
& apart from the purposes thereof, & that what was 
claimed as new was the general configuration 
& combination of the parts. The utility of the 
design was in fact not produced by the shape of 
any of the parts, but only by the mode of putting 
them together : — Held : not a proper subject of 
registration, 6 & 7 Viet. c. 05 not applying to 
designs which have reference to a purpose of utility 
through the combination of parts independently 
of their shape & configuration. — R. v. Bessbll 
(1851), 10 Q. B. 810 ; 4 New Sess. Cas. 692 ; 20 
L. J. M. 0. 177 ; 17 L. T. O. S. 104 ; 15 J. P. 633 ; 
15 Jur. 773 ; 117 E. R. 1092. 

926, .] — ^Four old designs were respectively 

applied to three ribbons. & to a button ; & the 
three ribbons were then imited by the button, so as 
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to form a badge. The badge was then registered 
under 6 & 6 Viet. c. 100 : — Held : this union did 
not amount to a new design within the above 
statute ; & an injunction to restrain the manu 
facture & sale of a similar combination was accord- 
ingly refused. — M ulloney v. Stevens (1864), 10 
L. T. 190. 

Annotahons : — Apld. Lazarus v. Charles (1873), L. R. 16 
Eq. 117 ; Hothorsall v. Moore (1891), 9 H. P. C. 27. 

927. .] — Lazarus V. Charles, No. 960,pofi^. 

928. ,] — The registered proprietor of a 

design registered in class 3 in respect of its applica- 
tion to a combined press for neckties or the like & 
box to contain collars & other articles, commenced 
an action for infringement of the design, which was 
of a box of common pattern with a lid composed 
of a tie press of a well known typo in common use. 
Deft.’s box differed in several respects : — Held : 
there was no novelty or ori^nality in the design, 
but if it was a design within the definition con- 
tained in 1919 Act, s. 19, there were six small 
differences between deft.’s article & pltfs.’ design 
&, as an exact reproduction was necessary, there 
had been no infringement. The action was dis- 
missed with costs, k a certificate that the par- 
ticulars of objection were reasonable & proper was 
granted, k a threats action was dismissed without 
costs. 

If a design consists of a description of the article 
itself as a particular arrangement of old & well 
known things, k none of the features described is 
in the least degj’ee new, there can be no novelty or 
originality k the registration is invalid. — R epeti- 
tion Woodwork Co., Ltd. k Hilton v. Briggs 

(TRADING AS IjIFFORD OFFICE EQUIPMENT MANU- 
FACTURING Co.) (1924), 131 L. T. 550 ; 41 R. P. 0. 
449. 

(c) Improvements, 

929. Necessity for distinct difference.] — A 

design is not a proper subject of registration under 
the Patents, Designs, k Trade Marks Act, 1883 
(c. 57), unless there is a clearly marked k defined 
difference involving substantial novelty between 
it k any design previously in use, 

A design for a shirt collar was registered, the 
advantages claimed for which were the height of 
the collar above the stud which fastened it in 
front, the cutting away of the corners in a segment 
of a circle, & the absence of a band. A collar was 
shown to have been previously in use which had 
no band, k in wliich the corners were cut away in 
arcs of circles ; but the cutting away was not 
so wide, & the height above the stud was not 
so great, as in the registered design : — Held : the 
registered design was not new or original within 
the meaning of the Act, k must be removed from 
the Register. 

The meaning of the words ” novel k original ” 
is this, that the design must either be substantially 
novel or substantially original having regard to 
the nature k character of the subject-matter to 
wliich it is to be applied (Fry, L.J.). — Le May v. 
Welch, Re Le May’s Registered Design (1884), 
28 Ch. D. 24 ; 54 L. J. Ch. 279 ; 51 L. T. 867 ; 
33 W. R. 33 ; 1 T. L. R. 34, C. A. 

Annotations : — Apld. Re Bewjh’s Design (1889), 42 Ch. D. 
661 ; Smith v. Hope, Re Smith’s Registered Design (1889), 
6 R. P. C. 200 ; H^thersall v. Moore (1891), 9 R. P. 0. 27 ; 
Re Clarke’s Design, [1896] 2 Ch. 38 ; Re Rollason’s 
Registered Dosigpi, [1898] 1 Ch. 237 ; Hutchison, Main v. 
St. Mungo Manufactmtng Co. (1907), 24 R. P. C. 265 ; 
Allen West v. British Wostlnghouso Electric & Mann- 
lacturing Go. (1916), 33 R. P. 0. 157 ; Phillips v. Horhro 
Rubber Co. (1919), 36 R. P. C. 79. Refd. Re Bayer’s 
Design (1906), 24 R. P. C. 65 : Dover v. Nttmhergor 
CeUmoIdwaren Fabrlk Gebrtider Wolff, [1910] 2 Ch. 25. 

930. .] — ^Pltfs., the owners of a registered 

design for gentlemen’s scarves commenced an 
action for infringement against defts., k moved for 
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an injunction. Dofts. denied infringement, & 
moved to rectify the Register by striking off pltfs.’ 
desi^. The hearing of the motions was treated 
as the trial of the action. Defts. alleged that 
pltfs.’ design was not in any way now or original, 
& had been anticipated by several scarves, & that 
it practically consisted in a variation of pleating, 
which was not registrable: — Held: a design for 
such an article of dress as a tie to be registrable, 
must have a clearly marked & defined difference 
from that which had gone before ; pltfs.’ scarf 
did not substantially differ from a previous tie, & 
was consequently not now ; & to hold that the 
pltfs.’ design was registrable would be to hold that 
the difference of a few stitches constituted a 
proper subject-matter of registration. — Smith v. 
Hope Brothers, Be Smith’s Registered Design 
(1889), 0 R. P. C. 200. 

931. .J — Simmons v. Mathieson & Co., 

Ltd., No. 008, ante. 

932. .] — In 1910 registration in class 1 

was obtained for a design consisting of a drawing 
of a finger for electric controllers. In an action 
for infringement of the design defts. alleged 
anticipation by a controller linger having the same 
parts as the design, but having two of them at an 
angle different from the angle between the corre- 
sponding parts of the design. Pltfs. gave evidence 
to prove the utility of a linger in the form of the 
design, in that a finger of that form could be fitted 
into a smaller controller case, thus effecting an 
economy of space, Defts. contended that evidence 
as to the utility of the design was inadmissible, 
but that, even if that were not so, there was no 
such economy of space as was alleged : — Held : 
there was no advantage, qua design, in forming the 
parts at the particular angle shown in the design ; 
the design, as a whole, was substantially identical 
with the alleged anticipation, & the alteration 
that had been made from the latter in arriving at 
the form of the design was not sufficient subject- 
matter for a design. — Allen West Co., I/td. 
V. British Westinghouse Electric Manufac- 
turing Co., Ltd. (1910), 33 R. P. C. 157. 
Annotations: — Apld. Wilson v. Cbalco (1922), 39 IL 1‘. C’. 

2r)2. Consd. Negrctti & Zambra v. Stanley (1925), 42 

11. P. C. 3.58. 

933. .] — Registration in class 3 was 

obtained for a design “ applicable for the surface 
pattern of india rubber pads or plates for heels of 
boots 6c shoes.” The design consisted of a pad 
in the shape of the heel of a boot or shoe having 
a plain central depression that might bo ^led in 
with leather or other substance, & ornamented on 
the smTOunding portion with cross lines & being 
thicker at the back than at the front. The 
proprietor & licencoes of the design brought an 
action for infringement of it. Defts. had sold 
rubber heels of the same form as the registered 
dcsi^, except that the ornamentation of the 
portion surrounding the depression was different 
from that in the design, & that the variation in 
thickness was absent. It was proved that, from 
a date prior to that of the registration, defts. had 
sold two forms of rubber heels similar in form 
to the registered design, but having the surround- 
ing portion plain, &, in the one case, a plain central 
depression, &, in the other case, a central portion 
with a pattern at a slightly lower level than that 
of the surrounding portion. Defts. contended 
that, if the parts of the design were important 
elements of novelty, defts.’ rubber heels had not 
those details, &; there was no infringement ; or, 
if the parts wore not important, the design differed 
so little from the prior forms of heels t^t it was 
not new or original. At the trial it was held that 
the importance of the parts of a design is dependent 


on the character of the design ; & that theiHj was 
no substantial novelty or originality in pltfs.’ 
combination of old parts : — Held : a design cannot 
be rendered new or original merely by a change of 
the mode of construction of an article ; the fact 
that registered designs are kept secret makes 
it necessary for the ct. to take special care that no 
design shall be considered new or original unless it 
is distinguished from what has jireviously existed 
by something different from ordinai'y trade 
variants ; that there was no evidence as to the 
novelty or originality of the greater tliickness of 
pltfs.’ heel at the back than at the front, a feature 
that was not present in the alleged infringement, 
although it was evidently i*egarded by pltfs. as an 
essential feature of their design ; that the central 
recess in that design was old <fc always intended to 
be filled with leather or a like substance ; & the 
object of the registration of the design had been 
to get control of the manufacture of Ijeels with a 
central recess, however it was filled up. 

Tliis strikingly illu8trat(‘S . . . the difficulty of 
the task wliich is imposed on a ct. dealing Avith a 
registered design when thf‘ jierson registering it 
has not availed himself of his right to file with his 
application a statement of the matters which he 
claims, constitute its nuvcdty. . . . Under exist- 
ing legislation the Comptroller has the right to 
require such a statement to be lodged, & my 
experience of the i)resent 6c other like cases leads 
me to hope that he will freely avail himself of this 
power in any case where doubt is likely to arise 
(Lord Moulton). — Phillips v. Hard bo Rubber 
Co. (1920), 37 R. P. 0. 233, H. L. 

Annotations : — Apld. WilBoii V. Chaleo (1922), 39 11. P. C. 

2j 2 : Cartwright v. Coventry Radiator Co. (1925), 42 

1C 1’. C. 351 ; Nogretti 6c Zambra r. Stanley (1925), 42 

R. J’. C. 358 ; Jones & Attwood r. National Radiator Co. 

(1928), 45 R. V. C. 71. 

934. .] — Pltfs., who were the proprietors 

of a design registered in class 1 in respect of stove 
thermometers, commenced an action to restrain 
defts. from selling or offering for sale an alleged 
infringement of the design. Pltfs.’ thermometer 
had an inlet tube bent at a right angle 6c a 
projecting 6c inclined flat scale face, the novelty 
claimed being ” the stove thermometer having the 
scale face A projecting 6c being inclined as shown.” 
The only substantial difference between pltfs.’ 
design 6c the alleged infringement va as that defts.’ 
thermometer had a V-shaped scale face. Defts. 
denied that they had infringed the design, & alleged 
that the design was neither new nor original, 6c 
did not constitute valid subject-matter for 
registration : — Held : all the elements in pltfs.’ 
design, except the means for securing the ther- 
mometer to the stove, were old, 6c all pltfs. had 
done had been to apply ordinary trade variants 
or trade adjustments well known 6c common for 
the imrpose of making an instrument useful for 
the pur})Ose for which it was intended ; the fact 
that pltfs. had produced an article of commerce, 
the utility of which had been demonstrate, was 
wholly immaterial, & the design Avas not noAV or 
original ; haAung regard to t he extreme slightness 
of the diffei*ence8 between the design 6c the ther- 
mometers which had preceded it, thei'e was 
sufficient distinction between defts.’ article & the 
design to prevent the former being an infringement, 
even if the design were valid, & the action must be 
dismissed. — Negretti 6c Zambra v. Stanley 
(W. P.) & Oo., Ltd. (1925), 42 R. P. C. 358. 

D. Prior Publication, 

See 1907 Act, sa. 49 (1), 60. 

935. What amounts to prior publication — 
Design shown to customers to solicit orders.] — 
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Sect» 2 . — Hegistration oj designs: SvbsecL 1, J),; 
sub-sects. 2 & 3, A.] 

The owner of a design, before it had been applied 
to any fabric or been registered, exhibited it to 
his customers in his place of business for the pur- 
pose of soliciting orders in respect of goods to which 
it was to be applied. Qu. : whether this amounted 
to a publication of the design within 6 & 0 Viet, 
c. 100 . — Dalolish V. Jarvie (1860), 2 Mac. & G. 
231 ; 2 H. & Tw. 437 ; 20 L. J. Ch. 475 ; 16 
L. T. O. 8. 341 ; 14 Jur. 946 ; 42 E. R. 89. 

^ vnolations Mentd. London Assco. v. Mausol (1871)), 
1 1 Ch. D. 363 ; Beaton v. Heath, Beaton v. Burnona, 
11899] 1 Q. B. 782 ; Joel v. Law Union 6c Crown Insce. 
(1908). 77 L. J. K. R. 1108; JL v. Kensington Income 
Tax Comra., Ex ji. Edmond do Polignac, (1917] 1 K. B. 
486. 

936. Design shown to customers &> order 

accepted before registration.] — (1) The inventor of 
a design showed it to & consulted his agent. The 
agent consulted another person, & also showed it 
to two customers, & asked them for orders : — 
Held : there had thus been a previous publication, 
«fe that subsequent registration of the design under 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
was therefore invalid. (2) A nan‘ow coloured 
trimming was sold by the maker in pieces of many 
yards, having round them paper bands bearing 
“ lid.” & the registration number : — Held : they 
wore sufficiently marked within Patents, Designs, 
& Trade Marks Act, 1883 (c. 67), s. 51, — Blank 
V. Footman, Pretty & Co. (1888), 39 Oh. D. 678 ; 
67 L, J. Ch. 909 ; 59 L. T. 507 ; 36 W. K. 921 ; 
4 T. L. R. 685. 

Annntationh : Aft to (1) Consd. (tiinstun r. Winox, fl921] 

1 Oh. IG.'i. Refd. Wmilold t\ Snow (1890). 8 IL P. C. 15 ; 
Oadd 6c Mason v. Manciiester Coriin. (1892), 67 L, T. 569. 

937. .] — In an action for infringe- 

ment of a registered design deft, pleaded prior 
publication. It appeared that one M., a buyer 
for Messre. ()., suggested to pltfs. to produce lace 
of a cei’tain patU'rn. Pltfs. accordingly had a 
design prepared from which they manufactured 
a sample. This was shown to M., who, having 
approved of it, gave an order on belialf of Messrs. 
O. for 1,200 yards of the lace, A took away part 
of the sample. It was suggested by pltfs. that the 
order was conditional, namely, tlie pattern to be 
first registei-cd. M. however denied this. The 
lace was delivered after the registration Held : 
the publication to M. was not confidential, only 
for the purpose of obtaining his advice, but he 
& pltfs. dealt commercially for the i)m'chase & 
sale of the lace, & that M. retained the saniple for 
Ms employers ; &, accordingly the registration 

was vitiated by the prior publication, it being 
immaterial when or how the design lirst came to 
the knowledge of defts. — Winfield & Son v. 
Snow Brothers (1890), 8 R. P. C. 15. 

Annotation : — Consd. OunHton r. Winox, 11921] 1 Ch. 165. 

988. .] — 1907 Act, s. 55, provides 

that the disclosure of a design by the proprietor 
to any other person, in such circumstances as would 
make it contrary to good faith for that other 
person to use or publish the design . . . shall not 
be deemed to be a publication of the design 
sufficient to invalidate the copyright thereof if 
registration thereof is obtained subsequently to 
the disclosure. Before registering a design the 
proprietors thereof submitted it to the Premier 
Drug CO., & obtained from them a large order for 
show cards embodying the design. The Drug 
CO. knew of the intended registration, & before 
any of the show cards were delivered the design 


was I’egistered by the proprietors ; — Held : on 
the evidence, pltfs. had not shown the existence 
of any circimxstances which would make it con- 
trary to good faith for the Drug co. to use or publish 
the design before registration. The registration, 
therefore, was invalid, & defts. wei'e entitled to 
judgment. — Gunston v. Winox, Ltd., [1921] 
1 Ch. 664 ; 90 L. J. Ch. 288 ; 126 L. T. 295 ; 
37 T. L. R. 361 ; 06 Sol. Jo. 310 ; 38 R. P. C. 40, 
C. A. 

939. Discussion with probable customer.] 

— Heinrichs v. Bastendorff, No. 920, ante. 

940. Design communicated from abroad — 

Put into shape by workman of plaintiff.] — Nevill 
V. Bennett (John) & Sons (1898), 15 R. P. 0. 412. 


Sub-sect. 2. — Registration and Office 

IhlOCEDURE. 

See 1907 Act, ss. 49-53 ; Designs Rules, 1920, 
13-34. 

941. Consideration by Comptroller — Refusal to 

prior applicant not material.] — The Assistant 
Comptroller refused to register a design on the 
gioiind that the office liad already refused I'egistra- 
tioii to an earlier appet. for practically an identical 
design, & that it would be a hardsMp on the 
I)revious appet. to register the design, the subject 
of tile priisont apiJication (1) Held: there 
having been no publication of the previous applica- 
tion, the fact that it had been refused by the 
Compiixillcr’s office was not a good groimd for 
refusing the present application ; (2) as the 

previous apper. had not appealed against the 
decision of the Comptroller’s office, it would be no 
hardbliip on liim to grant the present application. — 
Re Brampton Brothers, I/td.’s Application, 
[1926] Ch. 255 ; 95 L. J". Ch. 235 ; 134 L. T. 750 ; 
70 Sol. Jo. 181 ; 43 R. P. C. 55. 

942. Judge of novelty.] — An application 

was made for the registration of a design in class 3 
apiilicable to golf bMls. There was a well-known 
marking of a golf ball, called the ” Silver King,” 
consisting of an arrangement of square & other 
spaces separated by raised bands. The design 
was admittedly identical with that marking, 
except that, in tlic design, the bands were indented 
along the centre of their course. The applica- 
tion papers bore the following indorsement. 
” The novelty of the design lies in the pattern 
of the golf ball as shown in the representations.” 
Ai>pcts. contended that the design might be 
regarded as a series of frames around the spaces. 
The Assistant Comptroller decided that the 
“Silver King” marking anticipated the design, 
with one exception consisting of a series of in- 
dented lines that appeared on the bands & did not 
appear in any other golf ball marking, & that the 
application might be granted with an amended 
indorsement as follows. “ The novelty lies in the 
configuration or pattern of the golf oall having 
the indented lines as shown in the representations.” 
Appets. contended that the proposed amendment 
did not sot forth what they claimed to be their 
novelty of pattern, namely, ” The surface pattern 
comprising a iilurality of rows or rings of frames 
(say a) in relief round the ball with sunken areas 
(say 6) within the frames & crossing grooves 
(say r), between the frames as shown in the 
representations.” Appets. appealed to the ct. : — 
Held : unless the Comptroller was proceeding 
upon some wrong principle, he must primd facie 
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be the jud^ of novelty there was not an^hing 
wrong in principle in what he had done ; & he was 
justined in refusing registration upon the descrip- 
tion of novelty upon which the appcts. insisted. — 
Be Game Balls Co., Ltd.’s Application (1928), 
46 R. P. 0. 26. 

943. Whether statement of matters in respect 
of which novelty claimed should be deposited.] — 

Phillips v. Habbro Rubber Co., No. 933, ante. 


Sub-sect. 8. — Effect of Registration. 

A. What Registration Protects. 

944. Design registered for pattern, shape & 
configuration — Design as a whole protected.] — 

(1) A^ere a design is registered as applicable to 
pattern, shape & configuration, the registration 
applies to the design as a whole, & it is protected 
although in one of those particulars it may not 
be novel. 

Pltfs. registered a design for an upright 
hexagonal metal stove, the sides of which had the 
representation in metal work of a church window, 
of a particular style of architecture, with tracery 
above & below, the design being registered as 
applicable to pattern, shape, & configuration. 
Defts. produced a hexagonal upright stove with a 
desi^ of a church window, of a different style of 
architecture, with different tracery, but the 
general appearance of the stove was very similar 
to that of pltfs.’ stove : — Held : defts.’ stove was 
an obvious imitation of pltfs.’ stove & an infringe- 
ment of his copyright. 

(2) The owner of a I'egistered design is not 
deprived of his right to protection merely because 
he places on the articles which he sells, besides the 
registered number of his design, othcjr numbers 
which ought not to be there. 

(3) Where a design is registered, & before the 
expiration of the term of protection the same 
design with an unimportant variation is i'egistered, 
the original design may be copied as soon as the 
ori^al term of protection expires, provided the 
variation is not copied. — Harper (John) & (Jo., 
Ltd. V. Wright & Butler Lamp Manufacturing 
Co., Ltd., [1896] 1 Ch. 142 ; 65 L. J. Cli. 161 ; 73 
L. T. 486 ; 44 W. R. 274 ; 12 T. L. R. 53 ; 12 
R. P. C. 483, C. A. 

Annotalioria : — As to (1) CoDSd. Dover v, Niirnhergcr Collu- 

loidwaren Fabrik Gebriider Woltf, [1910] 2 Ch. 25. Distd. 

Pilkiiigton V. Abrahams (1914), 32 R. P. C. 61 ; Repetition 

Woodwork Co. & Hilton v. Brlegs (1921), 131 L. T. .556. 

Reid. Re Clarke’s Design, [1896] 2 Cb. 38. Geiu>rallv, 

Refd. Re Rolloson’s Roistered Design (1897), 77 L. T. 

606 ; Heath v. Kollason (1898), 67 L. J. Ch. 565 ; Werner 

Motors V. Gamage (1904). 73 L. J. Ch. 770 ; I’hiUlps v. 

Harbro Rubber Co. (1919), 36 R. P. C. 79 ; Jones & 

Attwood V. National Radiator Co. (1928), 45 R. P. C. 71. 

945. Design consisting of several parts regis- 
tered as whole pattern — Parts not severally pro- 
tected.]-— (1) The same nicety is not required in 
registering patterns or designs as in describing 
inventions sought to be protected under the 
Patent Laws. The provisions of 5 & 6 Viet. c. 100, 
& 21 & 22 Viet. c. 70, are complied with by a person 
who leaves with the Registrar copies of his design, 
though without any written description specifying 
precisely what is the extent of his claim. If what 
he claims as his design consists according to the 
pattern of different parts, any one of which might 
be deemed “ a design,” his registration of the 
whole pattern amounts to a claim of the combina- 
tion, & not to any of the parts thus combined, any 
one of which, therefore, taken separately is not 
protected by the Registration. A. registered as a 
” <Mgn,” within class 12, sect. 3, of 6 & 6 Viet, 
c. 100, a pattern of a woven fabric. He gave no 


written description of his claim. The design 
consisted of six pointed stars on an Albert chain, 
arranged in a particular manner, & shaded, & he 
claimed, in his particulars in the action, ‘‘ the 
particular collocation of the shaded & bordered 
stars upon the ornamental chain surface, as shown 
in the registered pattern, thus forming together 
the ornamentation of the woven fabric ” : — Held : 
the desig:n, in respect of the combination, had been 
duly registered, & the pattern, as a combination, 
was protected. 

(2) Whether, therefore, there be piracy or not 
is referred at once to an unerring judge, namely, 
the eye, which takes the one figure & the other 
figure, & ascertains whether they are or are not 
the same (Lord Westbury). — Holds worth v. 
M‘Orea (1867), L. R. 2 II. I.. 380 ; 36 L. J. Q. B. 
297 ; 16 W. R. 226, H. L. ; affg. 8. C. aub vom. 
M‘Crea V. Holdsworth (1866), L. K. 1 Q. B. 264, 
Ex. Ch. ; subsequent proceedings (1870), 6 Ch. App. 
418, L. C. 

Annotations: — As h) (1) Consd. Thom v. Syddall (1872), 26 
L. T. 15. Distd. Re Clarke’s Design, [1890] 2 Ch. 38. 
Apld. Saohett & Barnes v. Clozcuberg (1909), 27 R. P. C. 
104. As to (2) Apld. Hecla Foundry Co. r. Walker, 
Hmiter (1889), 14 App. Cas. 650. Consd. Bourne v. 
Swan & Edgar, Re Bourne’s Trade Mks., [1903] 1 Cb. 211. 
Apld. Dover v. Ndrnborgor Celluloid waren Fabrik GebrUdeu 
Wolflf, (191 OJ 2 Ch. 25. GencraUv. Consd. Hothersall v. 
Moore (J89lj, 9 R. 1‘. C. 27. Refd. Saunders v. Wiel, 
[1893] 1 Q. B. 470. 

946. — .] — C. was the proprietor of 

three registered designs (No. 500,272, No. 511,323, 
No. 611,326) for sideboards. 8. & B. had copied 
in one sideboard, with immaterial modifications, 
the glass & arrangement of the back of No. 511,326, 
adding thereto a pediment copied from No. 511,323, 
& in anotlier sideboard had copied, with immaUirial 
modifications, the glass & arrangement of the back 
of No. 511,323, adding thereto a pediment copied 
from No. 511,326, & in a third sideboard S, had 
copied the glass <Sc back arrangement with pedi- 
ment from No. 500,272, with immaterial modifica- 
tions, in fact copied from No. 511,323. The 
carcases were not imitations of defi.’s designs. 
The designs liad been registered as a whole. In 
a threats action brought by 8. & B., C. counter- 
claimed for infringement of the registered designs ; 
— Held : the sideboards complained of contained 
Imitations of parts of the registered designs, but 
the general designs were distinct, & there had been 
no infringement. — Sackett &j Barnes v. Clozen- 
berg (1909), 27 R. P. C. 104. 

Annotations : — Refd. Stephenson, Blake v. Grant, Legros 
(1916), 86 L. J. Ch. 93 ; Jones & Attwood v. National 
Radiator Co. (1928), 45 R. P. C. 71. 

947. Manufacture during period of protection — 

For sale after protection expires.] — A person having 
invented a design, & registered it under 6 & 6 Viet, 
c. 100, & 6 7 Viet. c. 65, obtained an injunction 

against another person who had manufactured 
with that pattern, but did not intend the same 
for sale until after the expiration of pltf.’s term 
of protection, restraining deft, generally, & 
ordering all articles manufactured & things used 
for the manufacture to be delivered up to be 
destroyed. — MacRae v. Holdsworth (1848), 2 
De G. & Sm. 496 ; 64 E. R. 222 ; sub nom, M‘Crea 
V. Holdsworth, 12 Jur. 820. 

948. Manufacture in United Kingdom — For sale 
abroad.] — Pltfs. were proprietors of a design 
registered in respect of a set of type metal letters, 
the claim being for the pattern. Defts. were 
manufacturers of matrices or moulds in which 
types are cast, & had recently sold & delivered to 
the India Office in London matrices for casting 
type for purposes of sale in India in accordance with 
pltfs. ’registered desim. It was admitted that the 
matrices were intended for shipment to Madras, 
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Sect, 2. — Begistratwn of designs : Sub-sect. 3, cS; 
B, Sect. 3 ; Sub-sects. 1 cfe 2, (a) (fe).] 

& that the design would not he applied to any 
type in the United Kingdom : — Held : although 
the copyright in the design afforded pltfs. no pro- 
tection m India, still the acts of defts. in this 
country were in contravention of the concluding 
words of Patents & Designs Act, 1907 (c. 15), 
s. 60 (1) (a ). — Haddon (John) & Co. v. Banner- 
man (11. P.) & Son, [1912] 2 Ch. 002 ; 81 L. J. Ch. 
760 ; 107 L. T. 373 ; 50 Sol. Jo. 750. 

B. Infringement. 

See Sect. 4, post. 


Skct. 3. proprietor OF A NEW AND 
ORICaNAL DESIGN.” 

Sub-sect. 1. — Who is a Proprietor. 

See 1907 Act, s. 93. 

949. Author — Person drawing original rough 
sketch.] — This was a motion to expunge three 
registered designs for the bodies of perambulators, 
which came on for hearing together with the trial 
of an action for the infnngement thereof. The 
designs were protected, & the action was brought 
both on account of shape &c pattern. It was 
established that the pattern was old & had not 
been infringed, but that the shape of the sides & 
too of the body was new for iierambulators. It 
was held on the motion, that the designs were novel 
& that the registrations were good, the fact of 
two being duplicate's, registered for shape & 
pattern respectively, making no diffei'once, even 
though the pattern was old ; & that the person 
who drew the original rough sketch of the shape 
desired, which coupled with verbal instructions 
proved sufficient for the workman to work by, was 
the author of the design. The motion was refused 
with costs ; — Held : in the action, a perambulator, 
having an end & sides shaped substantially like 
those in the designs registered, was an infringe- 
ment, although different in ornament <& detail of 
shape, & an injunction was awarded against 
infringement, but as pltfs. failed to prove infringe- 
ment in regard to pattern as alleged, no costs were 
given to them in the action. — Pearson v. Morris 
Wilkinson & Co. (1906), 23 R. P. C. 73S. 

950. Person acquiring design — Contractor for 
purchase of goods.] — Pltfs. registered, under 5 & 
6 Viet. c. 100, a design consisting of a double card 
basket, formed of a combination of two baskets, 
admitted to be separately old in design. Pltfs. 
were not the designers, but had contracted to 
purchase the articles in Germany, & imported them 
to England : — Held : upon motion for an injunc- 
tion to restrain the sale of an imitation basket, the 
articles were not new or original within the meaning 
of the Act, & pltfs., not being the designers, & not 
having purchased the design for value, were not 
entitled to the protection of the statute. — Lazarus 
V. Charles (1873), L. R. 16 Eq. 117 ; 42 L. J. Ch. 
507. 

Jnnotaiions • —Esfd. Adams v. Clemcntson (1879), 12 Ch. I). 

714 ; Le May v. Welch, Jte Le May’s Keffisterod Design 

(1884), 28 Ch. D. 24 ; Hothersall v. Mooro (1891), 0 

H. P. C. 27. 

951. With exclusive right of sale.] — 

A partial assignment of, or licence to use, a design 
imder 5 & 6 Viet. c. 100, s. 6, must be in writing, & 
can only be made by a registered proprietor. By 
a verbal contract made in July, 1877, C., an Ameri- 
can manufacturer, purported to sell to pltf. the 
exclusive right to sell in England an article newly 
designed & then about to be manufactured, & also 
to obtain such protection for the same as he could 
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do under English law, it being stipulated that pltf. 
should obtain the article exclusively from 0. ; by 
the same contract C. agreed to sell to pltf. the first 
twenty cases of the article for the price agreed 
upon, which was to cover both the right & the 
goods. In Sept. 1877, the cases were delivered 
in England to pltf., who paid the money due imder 
the contract. Meanwhile, in Aug. 1877, pltf. had 
obtained registration of the design under 5 & 6 Viet, 
c. 100, & the copyright therein was granted to him 
for the term of three years. In an action to restrain 
the alleged infringement by deft, of pltf.’s copy- 
right : — Held : on the evidence, pltf. had not 
acquired under the contract the right to apply the 
design to a manufactui’ed article so as to entitle 
him to register it in his own name under the Act ; 
pltf.’s right, if any, to protection could not have 
accrued till the completion of the purchase. — 
Jewitt V. Eckuardt (1878), 8 Ch. D. 404 ; 26 
W. R. 415. 

Anjiotation : — Refd. Woollev r. Broad, 11892] 1 Q. B. 800. 

952. .]— In May, 1885, G., who 

was acting as the sole agent & consignee in the 
United Kingdom, during the year 1885, of toys 
manufactured in Die United States by an American 
CO., & consigned to him by them, registered in his 
own name the designs in accordance with which 
some of such toys were manufactured. The co. 
had authorised him to register the designs in his 
own name, but had not assigned to him the designs, 
or the right to apply them to goods, the only 
arrangement between them & G. being that G. 
should sell in the United Kingdom goods manu- 
factured & consigned to liim by the co. : — Held : 
G, was not the proprietor of the designs within 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
8. 61, &; the registration in his name was therefore 
wrongful, & must be expunged. — Be Guiterman’s 
Registered Designs (1885), 55 L. J. Ch. 309 ; 
suh nom. Be Registered Designs, Ex p. Wild, 2 
T. L. R. 174. 

953. Licencee with sole right of sale.] — 

The registered proprietor of a design applicable to 
lace goods, registered under the Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), verbally agreed 
with pltfs. to supply to them all the goods manu- 
factured by him according to the design, & to give 
them the exclusive right of selling such goods. 
On demurrer to a claim by pltfs. to recover damages 
against a third person for applying the design to 
lace goods, & selling goods to which it had been 
applied, without the licence or written consent of 
the registered proprietor or of pltfs. : — Held : the 
statement of claim disclosed no cause of action, 
because pltfs. were not the registered proprietors 
of the design, & the only right of action in respect 
of the injuries complained of was that given by 
Patents, Designs, & Trade Marks Act, 1883 (c. 57), 
s. 69, to the registered proprietor exclusively. — 
Woolley v. Broad, [1892] 1 Q. B. 806 ; 61 
L. J. Q. B. 259 ; 66 L. T. 680 ; 40 W. R. 611 ; 8 
T. L. R. 213 ; 9 R. P. C. 208, D. C. ; subsequent 
proceedings^ [1892] 2 Q. B. 317, C. A. 


Sub-sect. 2. — Duties of Proprietor. 

A. Deposit of Speebnens, 

See 1907 Act, s. 54 (1) (a) ; Design Rules, 1920, 
rr. 20-29. 

B, Marking of Articles. 

{a) Necessity for. 

See 1907 Act, s. 54 (1) (6) ; Design Rules, 1920, 
r. 63. 

954. What must be marked — Book of illustra- 
tions of design.] — An inventor of new designs 
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publifehed &; Bold them in a book registered under 
6 & 6 Viet. c. 100, & containing a notice that 
persons wishing to manufacture them for the 
purpose of sale must have the inventor’s per- 
mission ; — Held : such publication & sale did not 
amount to a licence to sell articles to wliich the 
designs had been applied, — D e la Branchabdiere 

V. Elvery (1849), 4 Exch. 380 ; 18 L. J. Ex. 381 ; 
154 E. R. 1200. 

966. Pattern pieces.] — The proprietor of a 

design applied to paper hangings, registered accord- 
ing k) the provisions of 5 & 0 Viet. c. 100, published 
pattern pieces, containing the whole design, not 
bearing the letters “ Kd ” & the proper number, as 
prescribed by sect. 4 : the ordinary practice in the 
trade was to sell hangings in larger pieces, but to 
mark patterns such as those which were published : 
— Held : ho was not protected by the Act against 
parties copying the design from such pattern 
pieces, & publishing articles with such design 
applied to them, — Heywood v. Potter (1853), 
1 E. A B. 439 ; 22 L. J. Q. B. 1 33 ; 20 E. T. O. 8. 
207 ; 17 Jur. 628 ; 1 W. R. 127 ; 1 18 E. R. 501 . 
Annotations : — Distd. Eloldltipr v. Ilawloy (IH83), 18 L. T. 

(135). Apld. Blank r. l^ootniaii, ITotty (1888), f»0 L. T. 

.507 : Ilothorbull v. Moore (1801), 0 R. P. (1. 27. 

956. Articles sold abroad.] — The copyright 

of a registered design is lost, if the proprietor, 
English or foreign, sell the registered article abroad 
without the letters “ Rd ” being attached thereto, 
as required by 5 & 6 Viet. c. 100, s. 4. — Sarazin v, 
Hamel (No. 2) (1863), 32 Beav. 151 ; 1 New Rep. 
253 ; 32 L. J. Oh. 380 ; 7 L, T. 660 ; 9 Jur. N. 8. 
192 ; 11 W. R. 326 ; 55 E. R. 59. 

AnnoUdioris : — Distd. Fioldinp: i\ IIa^^lcv (1883), 48 L. T. 

(130. Mentd. Bromley r. ^Vlll^ams (18G3), 11 W. 11. 302. 

957 . Articles sold in unfinished state.] — 

(1) W., the registered propi'ietor of certain designs 
for lace, verbally agi-eed with W. co. to sell them 
all lace manufactured by liim according to the 
designs in tlie “ brown ” or unfinished state, ^ that 

W. 6c CO. should have the exclusive right to sell 
lace manufactured according to the designs in tlio 
finished state. It was arranged tliat \V. & co. 
should register the designs in W.’s name, & should 
mark the lace before it went on the market. AV. 
& CO. paid W. for the lace they took from him. 
W. & W. & CO. commenced an action against B. 
for infringement of these designs. Deft, pleaded 
that the designs were not novel, that pltf. W. had 
delivered on sale articles to which the said designs 
had been applied without causing tlie articles to 
be marked as registered, & tliat W. & co. had no 
right of action. The action was sot down 6c 
judgment given for deft, on tliis last point. 

(2) On Mar. 10, 1892, about a week before the 
date of the assizes at wliich the action was to bo 
tried, deft, discovered further iiarticulars 6c gave 
information of these to pltf., telling him that ho 
would give evidence of these at the trial. Pltf. 
objected. Whereupon deft, took out a summons 
for leave to deliver further particulars, & the 
judge at the assizes, to whom the summons was 
referred, gave such leave unconditionally. Pltf. 
appealed to the Div, Ct., who I’efused his applica- 
tion. 

Pltf. appealed to the Ct. of Appeal, contending 
that a rule had been laid down in Morris, Wilson, 
Co. V. Coventry Machinists^ Co., No. 1012, posf, that 
the practice in patent actions in such cases was to 
be followe(i, namely, that pltf. ought to be allowed 
a certain tune after the delivery of the fresh parti- 
culara in which to elect whether he would dis- 
contmue on certain terms as to costs : — Held : 

* the judge had an absolute discretion wliich was 
k not, & could not be, fettered by any rule of practice, 

I J. — VOL. xun. 

J 


& the appeal must b(‘ dismissed. — W oolley v. 
Broad, L1892] 2 Q. B. 317 ; 61 1.. J. Q. B. 808 ; 
67 L. T. 67 ; 40 W. R. 696 ; 36 Sol. Jo. 592 ; 9 
R. P. C. 429, C. A. 

Annotation : — As to (2) Folld. Wilson & Wilson Bobbin Co. 

V. WllHon (Barnsloy) (181)9), 10 B. 1*. C. 315. 

958 . Articles sold to Ucencee for re-sale.] 

This was an action for infringement of a registered 
design of the pattern of a telephone transmitter 
with a receiver. Defts., by their defence, pleaded 
that A. &; B., by whom the design was originally 
r<‘gistered, had, before the assignment of the 
design to pltf., sold to defts. a certain number of 
telephones of pltf.’s design & pattern for the 
purpose of being resold by defts., wliich telephones 
were not marked as iJrescribed by Patents, Designs, 
& Trade Marks Act, 1883 (c. 57), s. 51. DeCts. also 
alleged that the A. co., of which A. <k; B. were 
directors, gi'anted defts. a licence to manufacture 
& sell telephones, which were in part made of 
pltf.’s pattern 6c design, without any stipidation 
that such telephones should be marked with a 
mark or figure denoting that the design was 
registered ; & defts. had, to the knowledge of A. 
& B., manufactured 6c sold toli‘phones of such 
design or pattern under the said licence without 
any such mark or figure. D(*fts. nmtended that 
on these facts the copyright in the design had 
ceased ; — Held : at least one ease was proved of a 
sale by A. to defts. of a telephone which was not; 
marked, 6c probably othei's by A. 6c B. ; it was 
clear that there was acquiescence by fiotli A. 6c 
B. in sales by defts., under the liciuiee, of unmarked 
articles ; by such conduct A. 6c B. had lost their 
copyright under Patents, D(‘signs, A Ti‘ad<‘ Marks 
Act, 1883 (c. 57), s. 51, unless they could show that 
they had taken all proper steps to ensuris the 
marking of the article ; A. 6c B. had certainly 
failed to sliow that ; 6c the action was dismissed, 
with costs. — W edekind v. General [Electric 
C o., Ltd. (1897), 14 R. P. C. 190. 

(6) Place of Mark, 

959 . Article consisting of more than one part— 
Marking may be on any part.] — A butt(*r dish 
under Copyi’ight (D(‘signs) Act, 1842 (c. 100), is 
properly stamped by the stamp being on the 
dish alone, 6c not on the cover, though the cover 
is separate 6c may be the chief place where the 
design is shown.-— P ieldino v. Hawley (1883), 48 
L. T. 639 ; 47 J. P. 582, D. C. 

Annotation * Apld. Blank r. Footman, I’luLly (1888), 39 

Ch. D. 678. 

960 . .]— Ingram & Kemp, Ltd. v. 

PId WARDS Brothers (1904). 21 R. P. C. 463. 

961 . Mark must be on part of article for which 
design registered .] — Senible : Patents, Designs, & 
Trade Marks Act, 1883 (c. 57), s. 51, requires the 
marking of an article to be, if possible, on the 
actual jjart to wliich the design is apiilied . — lie 
Morton’s Design (1899), 17 K. P. C. 117. 
Annotation : — Refd. Alton, West v. British WostiiiRhouso 

Electric ifc Mauufacturinp: Co. (1910), 33 It. I'. C. 157, 

962. .] — In 1902 pltfs. registered a design 

in class 1 for a lamp head to be attached to arc 
gas lamps, the design being for shape 6c configura- 
tion. Defts., having in 1904 manufactui*ed a lamp 
hea<i of a similar shape, this action was com- 
menced by pltfs. to recover penalties under 
Patents, Designs, 6c Trade Marks Act, 1883 (c. 57), 
s. 58. Pltfs. did not affix the registration mark to 
the lamp head, but to a metal ring at the base of 
the glass globe some little distance from the lamp 
head. Defts. alleged (a) that pltfs.’ design was 
not novel ; (6) there was no infiingement ; (c) the 
mark as applied by pltfs. was insufficient, having 
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Sect. 3, — ** Proprietor of a new and original design ” .* 
Sub-sect. 2, B. (6) <£; (c). Sect, 4 : Sub-sect. X, 
A., B. a,] 

regard to Patents, Designs, & Trade Marks Act, 
1883 (57), s. 61 : — Held : the mark prescribed by 
Patents, Designs, ^ Trade Marks Act, 1 888 (c. 67 ), 
8. 61, was intended to show what part of the article 
it was that was protected the marking applied 
by ^Itfs. failed therefore to comply with the 
requirements of the sect. — Lea & X^rins v. 
Price & Son (1904), 22 K. P. C. 122. 

963. Article sold In bulk — To be divided & sold 
retail — Mark on wr^plng of article In bulk.] — 
Blank v. Footman, Pretty & Co., No. 936, ante. 

(c) Mode of Marking. 

See 1907 Act, s. 54 (1) {b). 

964. Effect of mistake In marking by manu- 
facturer or workman — Whore proper Instructions 
given by proprietor.] — ^Patents, Designs, & Trade 
Marks Act, 1883 (c. 67), s. 51 , applies to the delivery 
on sale of articles to which a design registered 
under 6 & 0 Viet. c. 100, has been applied, & the 
marking of such goods sinc<‘ the Act of 1883 came 
into operation is I’f'gulated by that Act. Conse- 
quently, the proprietor of a design registered under 
5 & 6 Viet. c. 100, is in a ])roper case entitled to the 
Ixmefit of the proviso contained in sect. 61, which 
relieves him from the forfeiture of his copyright 
resulting fiom tlie omission to mark the articles 
with the prescribed mark, if lie shows that he 
“ took all proper steps to ensure the marking.** 

The pioprietor of a ifgisterod design instructed 
the manufacturer, who made for him the articles 
to which the design was applied, to stamp the 
pioper mark ujjon them, & furnislied him with a 
die for the pm'pose. By inadvertence the manu- 
facturei* markea some of the articles with a mark 
which belonged to another design registered by the 
same pioprietor, the copyright of which had 
expired, using for the purix)se by mistake an old 
die which remained in his possession, the pro- 
prietor, after Patents, Designs, & Trade Marks Act, 
1883 (c. 61), came into operation, sold some of the 
articles thus wiongly marked without observing 
the erior. The letters Kd. formed part of both 
the marks : — Held : the proprietor had not for- 
feited his copyright, but he was protected by the 
proviso in sect. 61. — WrrrMAN v. Orpenhetm 
( 1884), 27 Oh. D. 260 ; 54 L. J. Oh. 66 ; 50 L. T. 713 ; 
sub nom. Wjllman v. Oppenheim, 32 W. R. 766. 

AnnoUxtuyn : —ISLsH.. Sailtli v. Lewis, lloberts (1888), 5 

it. 1*. C. GlI. 

966. .] — Heath Sons v. Hollason, 

No. 879, ante. 

£ri:or In word used.] — Heinrichs v. 

Bastendorfp, No. 920, ante. \ 

967. Addition of other numbers — To registered : 

number.] — Harper (John) & Co., Ltd. v. Wkioht ■ 
<\l Lamp Manufacturino Co., Ltd., No. 

944, aydo. 

968. Marking of registered number on wrong 
design.] — Vanderveia. Al Co. v, Lundbero & 
Sons, No. 903, ante. 


Sect. 4,— INFMNGEMENT. 

Sub-sect. 1. — What Constitutes Infringement. 
A. In General. 

969. Question of fact.] — Hdldsworth v. 
McCrea, No. 946, ante . 


970. .] — Patents, Designs, & Trade Marks 

Act, 1883 (c. 57), consolidates the law relating to 
the copyright of designs, & by sect. 60 “ design ** 
is defined as meaning “ any design applicable to 
any article of manufacture or to any substance,** 
whether the design is applicable for the pattern, 
or for the shape or configuration, or for the orna- 
ment thereof.*’ 

Pursuers registered a design for the shape of a 
kitchen-range fire-dcx)r with a moulding on the 
top which had the effect of closing the range to cold 
ah. Defenders manufactured a range fire-door 
with a moulding on the top whicli had the same 
effect : — Held : (1) the Ct. of Session in consider- 
ing whether there had been an infringement of 
the coi)yright in the design foi* the shape of the 
fire-door were wiTung in taking into account the 
question whether defenders’ design accomplished 
the same useful object {i.e. that of excluding cold air) 
as the design of the pursuers ; (2) there had been 
in fact an obvious imitation of the registered 
design & therefore an infringement of the copy- 
right.— Hecta Foundry Co. v. Walker, Hunter 
& Co. (1889), 14 App. Cas. 560 ; 59 L. J. P. C. 40 ; 
61 L. T. 738 ; 6 K. P. C. 554, H. L. 

Annotations: — As to (1) Refd. Moody i\ Tree (1892), 40 
W. H 668 ; SaundorH v. Wlol (1892), 08 L. T. 183 ; Pe 
Clarke *a Denign, 118‘J()J 2 Ch. 38 ; Woruer Motoib v. 
damage, 11904J 2 Cb. 680 ; Pe Uuyor’fa Design (1907), 
24 H. P. C. 06 ; Dover v. Nurnberger Celluloid waren 
Fabrik Uebruder V\ olU, 11910] 2 Ch. 26 ; Gramophono Co. 
15. Magazine Uolder ('o. (1910), 102 L. T. 409 ; Tokalon v. 
Davidson (1916), 32 It. P. C. 133 ; Allen West v. British 
■Westingboubo Klectrio & Manufacturing Co. (1910), 33 
It. P. C. 167 ; Jones Atlwood v. Natioiuil lladJator Co. 
(1928), 46 It. P. C. 71. As to (2) ReW. Hothersall v. 
Moore (1891), U it. V. C. 27 ; linrpcr v. Wright & Butler, 
flH90] 1 Ch. 142. Generally, Refd. Bourno v. Swan & 
Edgar, lie Bourne’s Trade Mkb., [1903] 1 Ch. 211. 

971. Not attainment of same object.] — Hecla 
Foundry Co. v. Walker, Hunter & Co., No. 970, 
ante. 

B. Design Taken in Substance. 

972. Whether Infringement.] — Where a pattern 

of an article has been registered under 21 22 

Viet. c. 70, s. 6, the design will be infringed by an 
article to all appearance the same, though not 
actually identical. — M‘Crea v. Holdsworth (1870), 
6 Ch. App. 418 ; 23 L. T. 444 ; syd) nom. McRea 
V. Holdsworth, 19 W. 11. 36, L. C. ; previous 
proceedings, sub nom. Holds woitTH v. M‘Crea 
(1867), L. B. 2 H. L. 380, H. L. 

Annotnhons : — Consd. Thom v. Syddall (1872), 26 L. T. 13. 
Apld. Re Le May’s Registered Design, Le May v. W^elch 
(1884), 28 Ch. D. 24. Refd. Hothersall v. Moore (1891). 
9 It. 1\ C. 27 ; Re Clarke’s Design, [1 890] 2 Ch. 38 ; 
Sackett R Barnos i5. Ciozenburg (1909), 27 R. P. C. 104. 

973. .] — Pltfs. as owners of a registered 

design for a pressure-bar for wringing & mangling 
machines, brought an action for infringement. 
Defts. denied infringement, & alleged that pltfs.’ 
registered design was not subject-matter, & was 
anticipated by the various prior publications set 
forth in the pai-ticulars of objections — Held : 
pltfs.* article « defts.* articles were practically 
identical ; pltfs.* design had not been anticipated 
^ pltfs. were entitled to succeed. — Varlby v. 
Keighley Iron Works Society, Did. (1896), 14 
R. P. C. 169. 

974. .] — Pltf. as owner of a registered 

design for gas jets for bakers’ ovens brought an 
action for infringement. Deft, denied infringe- 
ment, & alleged that pltf.’s registered design was 
not new or original <te was anticipated by the 


PART IV. SECT. 8, SUB-SECT. 2.— 
B. (0). 

k. Bffed, of mistake in marking by 
manv/acturer or leorkman — Failure by 
proprietor to exercise core.] — J ohnson 


15. Bailky (1893), HR. V. C. 21.— 

SCOT. 

PART IV. SECT. 4, SUB^SECT. 1.— A. 

1. Designs made try semawt adopted 


by emjAoyer — Use by servant after 
termination of employ tneni.] — Re Equa- 
tor MANUTACTUlUNa CO., LTD., EX p. 
Pendlebubt (Ont.), [1928] 1 D. L. R. 
1101 ; 7 C. B. It. 472.— CAN. 
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various prior publications set forth in the par- i 
ticulars of objections, & that there was no similarity 
between pltf.’s & deft.’s designs : — Held : pltf/s 
registered design was not new & original, & also, 
even if it was, there was not suflicient similarity 
between the two designs to enable pltf . to succeed, 
& there was therefore no infringement. — OiiXAliD 
V. WORRAJX (1904), 22 K. P. C. 70. 

976. .1 — Pearson v. Morris Wilkinson 

& Co., No. 949, ante. 

976. .] — It is the duty of a ct. of justice 

to decide cases according to the truth & fact, & 
it is not bound to accept any fact, as true merely 
because it is admitted between the iiai-ties to the 
action. Therefore where, in an action to restrain 
the infringement of a registered design, deft, has 
admitted the novelty & originalty of pltf.’s design 
the ct. is not precluded from inquhang whether 
the design is in fact novel & original, &, if it is of 
opinion that it is not so, giving judgment for deft, 
on that ground. 

The principles by which tlie ct. is guided in 
dealing with patent cases ai'e not applicable to 
the cases of registered designs, a design must be 
an exact reproduction of the registered design 
to come witliin the Act ; a merely colourable 
alteration is suilicient to take it out of the Act. — 
Gramophone (Jo., J.td. v. Ma^iazine Holder 
C^o. (1911), 104 L. T. 259 ; 28 K. P. C. 221, H. L. 
Annotations : — Apld. llopetition Woodwork Co. Sc Illltou v. 

(1924), 131 L. T. ; Ncgrottl & Zambra v. 

Slauley (1925), 42 R. P. C. 358. 

977. .] — Assuming that a design for a 

fount of type is registrable, the user of the letters 
6c symbols which make up the design is not an 
infringement unless it amounts to a copy or colour- 
able imitation of the whole design.— Stephenson, 
Biake & Co. V. Grant, Legros & Co. (1910), 86 
L. J. Ch. 93 ; 115 L, T. 060 ; 33 T. L. 11. 24 ; 01 
Sol. Jo. 56 ; 33 H, P. C. 400 ; on appeal (1917), 
86 L. J. Ch. 439, C. A. 

978. .] — J. the proprietor of a design for a 

gai’den sprayer, registered in resiiect of its applica- 
tion to articles in Class 1., commenced an action 
against T. for infringement. Deft, denied infringe- 
ment & alleged that the design was not new or 
original at the date of registration by reason of 
prior publication, prior user, 6c common know- 
ledge : — Held : defts.’ apparatus was not an exact 
copy or fraudulent imitation of pltfs.’ design ; 
pltfs.’ design had not been anticipated & was a 
new design ; the action failed on the issue of 
infringement ; the defence failed on the issue of 
invalidity. — J ackson v. Tbstar (1919), 30 R. P. C. 
289. 

Annotation : — Refd. Jones & Attnootl v. National Radiator 

Co. (1928), 45 R. P. C. 71. 

979. .] — Repetition Woodwork Co., 

T/fd. & Hilton v. Briggs (Trading as IjIFFOrd 
Office Equipment Manufacturing Co.), No. 
928, ante. 

980. ,] — Registration in class 1 was 

obtained for a design in respect of a radiator for 
motor vehicles. In an action for infringement 
it was proved that the radiator was in fact fitted, 
6c was extensively sold to be fitted, to Ford motor 
cars, & that defts. had originally sold for Ford 
motor cars a form of radiator without ribs at the 
top, such as existed in pltf.’s radiator, &; that 
defts.’ said radiator had not seriously competed 
with pltf.’s radiator. Subsequently, defts. began 
to sell a form of radiator for Ford motor cars 
having ribs at the top, & pltf.’s sales fell off. 
A traveller for pltf.’s radiator stated in evidence 
that, on seeing some of defts.’ radialoi*8, he had 
mistaken them for pltf.’s radiators. Defts. con- 


tended that there could not bo a monopoly for 
putting a ribbed top on a radiator for a Ford motor 
car, & pltf.’s design was not new or original, 
having regard to certain i)rior users : — Held : the 
form of defts.’ radiator was identical in substance 
with pltf.’s design, 6c the prior users wore not ; 
pltf.’s design was new 6c original, & had been 
infringed. — C artwright v. Coventky Radiator 
C o. (1925), 42 R. P. C. 351. 

981. Omission of novel part of design.] — 

W. the proprietor of a registered design for a tin oil 
can for cyclists, with rounded edges at the top 6c 
bottom, & other details, having discovered that 
A., whom he had at one time cmxdoyed to make 
the cans for him, was infringing the design, com- 
plained. A., after some correspondence, wrote 
a letter expressing liis regret that he should have 
infringed the design, in any way & thereby under- 
took in the future not to manufacture, sell, or 
olTor for sale, any cans similar to, or only colour- 
ably dilTering from W.’s 

W., subsequently discovering, as he alleged, that 
A. was again infringing, commenced proceedings 
against him, 6c moved for an interlocutory injunc- 
tion to restrain A. from infringement, 6c from a 
breach of his undertaking. 

The cans manufactured by A. were in all 
respects similar to W.’s cxceiit that the edges at 
the top & bottom were sharp. A. did not dispute 
the validity of W.’s design, but contended that the 
only novelty in W.’s can was the rounded edges, 
& that he, A. did not infringe : — Held : the only 
novelty in jiltf.’s design was the rounded edges, 
& A. did not infringe. — Walker & (’o. r. Sro'rr 
(A. G.) & (.^o., Ltd. (1892), 9 K. P. C. 482. 
Annotation : — Reid, lie (’larkc’8 Design (1890), 2 (Ui. 38. 

982. .J — S. registered a design con- 
sisting of a conical tower in the form of a light- 
house with a si)iral slide round it, the design being 
intended to bo applied to a means of popular 
amusement called by S. a “ llelter Skelter.” S. 
brought an action against W. for infringement of 
this design obtained an interlocutory order for 
an injunction. W. afterwards made alterations 
in his tower, A, as altered it had a machiolatod 
tower instead of a lighthouse. A conical tower 
with a slide round it was old for the purpose. 
Pltf. contended that deft.’s tower, iis altered, was 
still an infringement of his registered design A 
applied to commit deft., & obtained an order for 
committal, but the order was suspended on certain 
conditions : — Held : deft.’s tower, as altered, had 
not the only novel feature of pltf.’s design, namely, 
the lighthouse, & did not infringe pltf.’s design. — 
Staples v. Waiiwick (1900), 23 R. P. C. 009, (\ A. 

983. Addition of new part to part of 

registered design.] — S immons v. Mathieson A 
Co., Ltd., No. 908, ante. 

984. Article produced on same principle — 
Different in style.] — Where pltf., who had 
registered a “ pattern ” by sample without 
specification under the Designs Acts, moved to 
restrain deft, from using a pattern, similar in 
principle, though dillcring in style, to his own. 

The ct. refused to grant an injunction, A 
ordered the motion to stand over till the hearing 
of the cause. — T hom v. Syddall (1872), 20 L. T. 
15 ; 20 W. R. 291. 

Annotations : — Apld. Sachoit & Barnes v. (lozeaburg (1909), 

27 H. P. C. 101. Refd. Glyn v. Weston Foatnro Film Go., 

[19l6j 1 Gil. 2G1. 

C. Obvious or Fraudulent Imitation. 

985. Distinction between obvious & fraudulent.] 

— An article is an obvious imitation when it is 
apparent to the eye that it has been copied con- 

6 2 
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Sect. 4. — Infringement : JSiib-acct. 1, C, ; fiuh-sccL 2. 

Sect. 6 ; Sub-sects, 1 cS: 2.] 

sciously or unconsciously from tlie dosi^n. The 
I)hrase “ obvious imitation ” covers cases of fraudu- 
lent copying, though it is not confined to such cases. 

it seems clear that the legislature in using the 
plu’ase “ fradulent imitation ” is contemplating 
an article that is fraudulent without being obvious. 
It would therefore seem to be contci/i plating a 
case in wliich the difl’erenee between the article 
the design are obvious, & in which recourse 
must be had to extrinsic evidence to establish 
the fact of deliberate copying. Jn such a case 
tl\o existence of comparatively unimportant 
ditlerences from the de.sign sufficient to prevent 
the imitation from being obvious is not a fact of 
which the imitator can avail himself k may indeed 
be one of the elements of the imitator’s fraud. - 
Rose v. Pickavant (.1. W.) iSi (’o., l/ro. (1923), 
40 K. P. C. 320. 

986. Conscious imitation - Producing substan- 
Ual similarity .1 — Pltfs. registiTcd <S: sold a design 
in braid, ai^inied to a boy’s jacket. Jlefts. sold 
Jackets with a design in l)raid aj>pUed to them, 
which jackets were substantially of tlie same shape 
as pltf.’s. The designer of (lefts.’ ornamented 
jackets had previously seen ])ltfs.’ artict* : — Held : 
clefts, had made a “ fraudulent imitation ” of 
pltfs.’ design within the meaning of 5 cS: (i \4ct. 
c. 100, H. 7. 

A fair imitation of a design is not i)rohibited by 
T) A 0 Viet. c. 100, s. 7, but, under the words “ an 
such design, or any h’audulent imitation thereof, 
there may be a case where, altliougli there are 
slight valuations, the “ dc'sign ” itself has been 
apjilied ; fraudulent imitation ” is equivalent to 
conscious imitatiem, wh('re, t hat is, a man, havingthe 
design before liirii, knowingly imitates, k that 
imitation is not sufliciently original to be protected 
as a fair imitation. --B ad uan v. Lomas (1880), 28 
W. R. 073. 

Amndaiions Reid. Sacbott (S: llarncH r. Clozcnborjr (lsK>9), 

27 J{. I’, (j. 101; (ilyn v. Wi'stori bVdture Film Co., 

I1916J 1 Ch. 201. 

987, .■) —Both ])ltfs. k defts. wore 

calico printers. Idtfs. had rogist(‘red four designs, 
k some months after registration discovered that 
goods hearing designs similar in edect to theirs 
were being sold by clefts. Defts.’ designs did not 
actually reproduce tlie minutiae of jiltfs.’ designs, 
but they were a combination of similar drawings 
so arranged k coloured as to produce a similar 
elTect. Defts. admitted that tlicy had sub- 
mitted pltfs.’ designs to their artist in Paris so 
that he might, whilst producing tlie same ellect, 
which was tlie fashion in vogue, avoid imitating 
the minutia* of pltfs.’ designs. The ejuestion 
arose whether a registered d(‘sigD, consisting of a 
dominant k of subordinate parts so arranged as 
to produce a certain general effect could bo infringed 
by a design producing a similar ellcct, although 
such design imitated neither the dominant nor 
the subordinate parts of the original k registc^red 
designs. It v'as contended that general elTect 
could not be registered: — lltid: defts.’ design 
was in a legal sense a “ fraudulent k obvious 


imitation ” witliin I’atents, Designs, & Trade 
Marks Act, 1883 (c. 57), s. 58, as the general effect 
of clefts.’ design was a reproduction of that of pltfs., 
k could not have been produced without copying 
the ideas of pltfs. & the ct. would grant an injunc- 
tion against defts. until the trial. — Guafton v. 
Watson (1884), 50 L. T. 420 ; affd., 51 L. T. 141, 
0. A. 

^lunotidionH Apld. Shprwood & Cotton v. Decorative Art 

Tile Co. (1S87), 4 R. P. C. 207. CoDSd. Nevill r. Bennett 

(1898), 15 R. r. C. 412. Distd. Pilkiiiffton r. Abraliams 

(1911), 32 R. P. C. 01. Apld. Wallpaper Manufacture! 

r. Derby Pa])er Stalnlug Co. (192.5), 42 K. P. C. 413. 

Refd. Rose r. Pickavant (1923), 40 R. J’. C. 320. 

988. .] — Sherwooo & Cotton l\ 

Decorative Art Tile Co., No. 895, ante. 

989. .] — The i)roprietor of a 

rogistc^red design for a dinner set in porcelain, 
brought an action against a person who was selling 
a dinner set in earthenware, alleging tJiat deft.’s 
design was an imitation, k gave notice of motion 
for an interlocutory injimcfion. Tlio nature of 
pltf.’s dc'sign was stated to be “ riclily embossed 
shape.” Deft, gave notic(‘ of motion to strike 
])ltf.’s dc‘sign off tlie Register. By arrangememt 
the motions were heard on allldavit evidence k 
treated as the trial of the action. The dishes, etc., 
of the two sets were nearly of the same size, k 
were both elliptical in shape. Tlie ornamental 
decoration was, in the opinion of the judge, dis- 
similar : — Held : assuming deft, had imitated 
pllf.’s design in desiring to rival it, there was no 
such similarity as to amount to an infringement, 
k deft, not pressing his mol Ion, the action k motion 
to strike olT were both dismissed. 

I’lie two things are, aecoi-ding to my eye, quite 
different. There are some resemblances, k 
fcouiisel] says ; “ V’e know tliat they had our dish 
before them k Vv^cre awarc' of it, k no doubt they 
iiuitated in the sense of wisliing to rival them k 
bring out something which would attract public 
attention k become hishionable.” TJiat, of course, 
may be conceded ; but where did the similarities 
come from ? It is for defts., according to him, 
to explain when once the similarities are established , 
the want of good faith on their part. ” It is not,” 
lie say.s, ” my business to show the ])resoncc of bad 
faith.” I demur to that unless you establish such 
similarities as of themselves constitute an infringe- 
ment (Kekewrii, J.). — Demartial k Co. v. 
Booth (1892), 9 R. R. C. 499. 

990. .] — Harper (.Torn) k Co., l/ro. 

V. Wright k Butler, Lamp Manufacturinix (’o., 
Ltd., No. 914, atite. 

991. -.] — Wallpaper Manu- 

facturers, Ltd. V. DbRiBY I^ai’ER Staining Co., 
No. 924, ante. 

992. Adoption of general Idea — Difference In 
treatment.] — This was an action for infringement 
of a registered design for lace. Pltfs.’ design 
consisted of a scollop or border formed of roses at 
intervals, connected by arcs of live little rings with 
open-work centres ; inside tliis was a flowing 
backing consisting of a continuous branch of coral, 
the centre line being open work, a branch extending 
to each rose, k there being also a little detached 
branch of coral inside the general line k between 
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9861. Comci ousimitafioii — Vroducinu 
suhstuntial similarity.] — I'ltfs. were 
registered owners of an industrial 
design for a cook-stove, called the 
“ Royal Favourite, 9-25,” vhlch, us 
a special article of their inanufactuiv, 
had hecomo well known to the trade. 
Defts. procured one of such stoves, 
consed a model to ho made from it, &, 
with some minor alterations, chiefly in 


the ornamentation, manufactured a 
stove called the ” Royal National, 
9-25,” & subseciuoiitly registered It as 
an Industrial (lesigii. In an action 
by pltfs. for Infringement, 6c for an 
Older to expunge defts.* tioslgn from 
the Register, the weight of evidence 
established that defts.’ doslgrn was an 
obvious imitation of that of pltfs. : — 
Held ; defts. should bo eiijolucd from 
infringing pltfs.’ design, & the registra- 


tion of defts.' design should be 
expunged from the Register. — Findlay 
V. OTTAWA h’lTRNACE k FOUNDUY CO., 
Ltj). (1902), 22 C. L. T. 200 ; 7 Exch. 
C. R. 338.- CAN. 

m. Fraudulent imitation.] — The ct. 
will restrain the imitation of a trader’s 
distinctive device & got up where the 
imitation is calculated to deceive. 
Where the imitation Is fraudulent the 
ct. will not scrutinise the small 
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eacli rose. The design was placed on a gi’oimd 
work of point de Paris lace. Dcfts.’ design 
alleged to be an infringement had a scollop con- 
sisting of a large circular design formed of six little 
rings surrounding an oval, all with open-work 
centres, in place of pltfs.’ roses, connected by 
open-work arcs ; inside, a flowing backing of 
regularly shaped branch work, more like foliage 
than coral, the ends of the branches not being 
abrupt, with a branch (‘xtending to each rose, but 
no detached branch. 'I’ho whol(‘ w'as placed on 
a similar ground 'work to pltfs.’ i lefts, denied 
infringement, & alleged that pltfs.’ design was not 
novel or original, but this latter defence at the 
trial was only alleged as to the details of the 
design, not to the whole combination ; — Held : 
pltfs.’ design was novel & valid, but had not been 
infringed, the differences being so considerable 
that the one could not be mistaken for the other. 
Tlie action was dismissed with costs, except those 
of the issue of novelty, which were given to pltfs. 

The general idea of the design is old ; that is to 
say, tlie design of a scolloped border with a flowing 
barking, & even the class of border tlie class of 
backing is old in each case, ihc even a coral backing 
\\ ith a scolloped border was not novel. . . . The 
<l(.‘sign is good, in my oy)inion, because it is a sj)ecial 
K very pretty ('xample of tlie general idea that I 
Jiave referred to. It is a valid claim for a com- 
bination, <V:, as so treated, it appears to me to be 
original, k, as I have said, extremely pretty one 
too. Put, this being so, in my opinion tliere has 
been no infringement. The design of defts. is 
not, in my opinion, an imitation of pltfs.’ design, 
treated, as 1 have said it ought to be, as a com- 
bination design. The dilferences are so consider- 
able that, in my opinion, no one could, or would, 
mistake one design for the other or confuse the 
t wo. ... It apj)ears to me that thci resemblances, 
so far as they exist, are only in those general ideas 
of pltfs.’ design, which were, as 1 have said, 
common k old ; k this view of mine is really in 
accordance witli tbo expert evidence, taken as a 
whole (lloMER, ,T.). PiKKiN k Po. a. 1 ’iiatt, 
liuRST k Co., Jmi. (1896), 12 Ft. P. C. 371. 

993. .] — Tills was an action for 

infringement of a registered design for tombstones. 
Pltf.’s design showed a stone 2 feet 5 inches high 
k 2 feet 9^ inches in width, having on either side 
an octagonal pinnacle supported by a black 
])orcelain pillar, with moulded brass k caps k 
three black studs or buttons. Deft.’s stone, 
which was plain, was of the same width as the 
})ltf.’s but was 1 foot ()| inches higher. There 
was a pinnacle on each side of the headpiece 
supported by a black porcelain yiillar, but the 
pinnacles were oblong two sided instead of being 
octagonal : — Held : there was no infringement, k 
though defts. might have imitated pltf.’s general 
idea, they had not taken his registered design. — 
Holden v. IIodokinson Brothers (1901), 22 
R. P. C. 102. 


Sub-sect. 2. — Infringement by Retail 
Dealer. 

994. Necessity for knowledge of registration.] — 

The owner of certain registered designs brought an 
action claiming an injunction k damages for 
infringement, & for having sold & exposed for sale 
goods bearing some of these designs or colourable 
imitations thereof, against defts., who were not 


(llfferencsea so carefully, but will look 
at the general get*up as well as the dis- 
tinctive features In order to aseortaln 


manufactui'crs but agents for the sale of goods 
on commission. The main defence relied on was 
that defts. had sold no goods to which any design 
of pltf. or any imitation thereof had been applied, 
knowing that the same had been so applied, witli- 
out the consent of pltf., it was admitted that 
defts. had sold goods bearing designs similar to 
certain of pltf.’s designs without such knowledge : 
— Held : defts. liad not sold with knowledge that 
the desij?ns were registered, or that they had been 
applied without the consent of the registered pro- 
prietor ; Hiere was no intention to sell or expose 
for sale proved on the part of defts. since they 
acquired such knowledge. — Smith v. Roberts 
(Lewis) & Co. (1888), 5 R. P. C. Oil. 

995. .] — This was an action for infringe- 

ment of a registered design for powder puiTs. 
Deft, admitted that he had purchased tlu’cc pufl’s 
infringing the design, one of which ho had sold to 
an unknown customer, & another to pltf., on 
which occasion ho first was informed that the puffs 
were an infringement. Deft, then at once pro- 
mised to sell no more, k removed the third puff 
from his shop window ; but deft, declined to giv(* 
a formal undertaking demanded by pltf.’s solr. 
not to sell any more. Pltf. then commenced an 
action. Pltf. took out a summons for judgment 
under R. S. C., Ord. 32, r. 0, contending tliat as 
deft, admitted that he had still an infringing 
article in his possession, he ought to have given 
tho undertaking, k that pltf. was therefore 
entith'd to an injunction. The action was dis- 
missed, with costs. — Jan v . Crossman k Rkfweh 
(1895), 12 R. P. C. 537. 


Sect. 5.— LEGAL PROCEEDINGS. 

Sub-sect. 1. — JuRrsDimoN. 

996. County court.] — M. registered as a design 
a picture of a basket, stating that his claim was 
for the pattern of the basket, consisting in the 
osiers being worked in singly k all the butt ends 
being outside. IV1. commenced an action in the 
county ct. for infringement of this design. The 
action was tried before the judge k a jury. Deft, 
alleged the d(‘sign was not novel, k was not a 
proper subject of registration. The jury found a 
verdict for pltf. on the question of novelty, but on 
the application of deft, for a new trial, the judge, 
doubting whether the design was a proper subject 
for registration, gave deft . leave to appeal : — Held : 
what pltf. had registered was, in reality, a process 
or mode of manufacture, k was not a design within 
the meaning of tho Patemts, Designs, k Trade Marks 
Act, 1883 (c. 57). — Moody v, Trioe (1892), 40 
W. R. 558 ; 8 T. L. R. 511 ; 9 R. P. 0. 333. 

Aiinokilion^ : — Distd. Bayer r. Symington (1907), 21 B. I\ O. 

G5. Befd. Itc Clarke’s Desifirn, 11890] 2 Ch. 98 ; Pugh r. 

Jlilcy C’yclo Co., [1912] 1 Ch. 013 ; Allen West v. British 

Westliij'honso Electiic Maiiufaeturiiiff Co. (1910), 33 

H. P. C\ J^>7. 

.]— /SVe 1907 Act, ss. 72, 92. 

Palatine Court of Lancaster.] — Sec Chancery of 
Lancaster Act, 1890 (c. 23), s. 3. 

Scottish & Irish courts.] — Sec 1907 Act, ss. 94, 95- 


SuB-SECT. 2 . — Rectifk’Ation of Register. 
See 1907 Act, s. 93. 

997. Jurisdiction of court to order rectification — 
In action for Infringement — ^Though rectification 
not applied for.] — (1) Pltfs., as proprietors of six 


whether there is any likolihootl of 
deception.— H attingh’h Yeast, Ltd. v. 
Pkikdliv, [1919JT. P. D. 417.— S. AF. 
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n. Exchequer Court of Camida.] — 
The Exchequer Ct. of Canada has sole 
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desi^s refdsierod in class 15 for cloth for fancy 
vestings, brought an action for infringement. 
On their forms for application pltfs. stated as 
follows : “ The novelty being the arrangeuient of 
stripes between the edges of the piece &> the ground 
pattern, as shown in the representations.” Defts. 
pleaded non-infringement, prior user, the want of 
novelty, & denied that pltfs. were the authors of 
ihe registered designs. At the trial pltfs. set up 
a broad claim for cloth having woven borders 
between the ground pattern & the plain margins 
at the edges of tlie cloth, with the novel feature 
of an additional border & plain margin on one side 
only of the groimd intended to be cut off & used 
for pocket bindings : — Held : as regards the feature 
of the designs alleged at the trial to be novel, 
namely, the additional border, pltfs. were not the 
authoi's thereof, & fancy vestings with a plain 
margin <fe a composite stripe border were not 
new at the date of registration, & pltfs. could 
not claim this broad featui'e as a novelty, & there 
was no substantial novelty or originality in any of 
the designs. The action was dismissed with costs. 

(2) Defts. by tlieir defence denied that any 
of the designs were new or original, & they denied 
infringement, & under orders made in the action 
upon pltfs.’ application, they furnished two sets 
of particulars of tlie want of novelty, anticipation 
& prior user alleged. There was not any cross 
application by d<‘fts. to rectify the Register, but 
as the action has been conducted throughout by 
both parties upon tlie footing that all the defences 
raised could be dealt with in the action I have 
determined to deal with it in the same way without 
raising any objection of form (Swtnpkn Eady, J.). 
— Doble V. Spaendonck (1010), 27 R. P. O. 440. 

998. »]— >}mith V. Grtgg, IjTD., 

No. 1005, poet. 

999 . Registered proprietor out of juris- 

diction.] — lie Cook & Bekheimeh Co.’s 
Registered Design (1913), 30 R. P. C. 407. 

1000. Rectification of name on register — Limited 
company changing name .] — Tie Pneumatic Tyre 
(/O.’ s Registered Designs (1894), 11 R. P. C. 
030. 

1001. Design Inadvortentiy registered by 

agent in own name.] — A design was registered by 
the instructions of the autlior, but was in- 
advertently registered by the agent in his own 
name. The author of the design moved to vary 
the iH'gister by removing the agent’s name & 
substituting his own name as tlie proprietor of the 
design. The agent did not appear, &, as it 
appeared by tlu; evidence that it was a case of 
mistake A not fraud on the part of the agent, the 
order was not opposed by the Comptroller. The 
order was made, but no order was made for costs 
except as t o the (’omptT'oller’s costs. — He Grocott’s 
Design (1899), 17 R. P. C. 139. 

1002. Manufacture exclusively outside United 
Kingdom — Canceliation postponed to allow manu- 
facture within United Kingdom.] — Applications 
wore made under 1907 Act by E. to cancel the 
n'gistration of two designs (Nos. 014,643 & 015,409) 
registered by T. for liling wires for use in con- 
nection with loose leaf binders or files, on the 
ground that the designs were used for manufactm*e 
exclusively or mainly outside the United Kingdom. 
The applications were opposed by D. who had 
acquired the copyright in the designs by assign- 
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mont fixim T. It was admitted that as regards 
design No. 616,469 there had been no manufacture 
either in the United Kingdom or abroad at the 
time of the application. As regards No. 614,643 it 
appeared that the design had been used for manu- 
facture exclusively outside the United Kingdom 
at the date of the application, but it was contended 
that satisfactory reasons had been given for non- 
use in the United Kingdom up to that time, 
& that, as to the future, arrangements had been 
made for manufacture to an adequate extent in 
this country. The arguments in support of this 
contention were (a) that D. was entitled to a 
reasonable time to commence work in this country 
& that period had not been exceeded, (6) that the 
impossibility of getting the necessary machines 
for manufacture earlier was in any case a sufficient 
excuse for not commencing work at an earlier 
date, (c) that D. had made all reasonable efforts 
to got such machines, & that in fulfilment of an 
agreement made between D. & T. the designs had, 
in fact, been assigned to D. before the commence- 
ment of these proceedings, wliile the first two 
machines were delivered within a fortnight of the 
filing of the application, & (d) that there was, in 
fact, at the time of the hearing, adequate manu- 
facture of the design in the United Kingdom : — 
Held: (1) as regards design No. 016,469 there 
was no manufacture anywhei-e at tlie date of the 
application, & consequently tlie application failed. 
(2) As regards design No. 014,043 although the 
design was used for manufacture exclusively 
outside the United Kingdom at the date of the 
application, the proprietor of a design was entitled 
to a reasonable time to commence working in 
the United Kingdom, & ns before the date of 
application arrangements had been made which, 
when completed, would result in an adequate 
manufacture of the design in the United Kingdom, 
the proper order was that the registration shouhi 
bo cancelled, not forthwith, but six months fi’oni 
the date of the order, unless in the meantime it 
was shown to the Comptroller’s satisfaction that 
the design was manufactured to an adequate 
extent in the United Kingdom . — He Ttmmler’s 
Designs (1914), 31 R. P. C. 59. 


Sub-sect. 3. — Injunction. 

Injunction generally.] — See Injunction, Vol. 
XXVIII., pp. 355 et seq. 

1003. Interim injunction- Necessity to prove 
novelty,] — Ltpman v. Branch & Sons (1896), 40 
Sol. .To. 771. 

1004. Validity genuinely in dispute.] — 

WiiiTELocK r. Automatic Phonoguaph Co. (1908), 
26 R. P. C. 616. 

1005. .] — In an action for infringe- 

ment of a registered design the ct. will, as a general 
rule, refuse to grant an interlocutory injunction if 
the registration is of recent date & its validity is 
genuinely disputed, 

Qu : whether in order that the validity of a 
design may be put in issue, an application must 
be made to cancel the registration of the design. — 
Smith v. Grigg, Ltd., [1924] 1 K. B. 656 ; 93 

.1. K. B. 237 ; 130 L. T. 097 ; 40 T. L. R. 248 ; 
68 Sol. .To. 661 ; 41 R. P. C. 149, C. A. 

1006. Final order by consent — Right to move in 
open court.] — Where pltf. in an action for the 
infringement of his registered design, or trade 


original jurisdiction to entertain pro- 
oeedlngH for expiinsring a regrlstored 
industrial design, & should exercise 


such jurisdiction without concerning 
itself with proceedings begun in a 
pro\inelal ct. for the same purpose.— 


Epstein v. 0-Pee«Ohke Co., Ltd., 
(19271 3 D. L. n. 160; [1927J Exch, 

C. II. CAN. 
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mark, or patent, is proceeding to obtain a judgment 
restraining the infringement, it is desirable that 
some publicity should be given to the order ; 
&, although deft, has consented to the order, pltf. 
is entitled to the costs of moving in open ct. & not 
merely to such costs as would have been incurred 
by applying by summons in chambers. — Smith 
(J. T.) <te Jones (J. E.), Ltd. v. Service, IIeevb & 
Co., [1914] 2 Ch. 570 ; 83 L. ,1. Ch. 876 ; 111 L. T. 
009; 30 T. L. R. 599 ; 58 Sol. Jo. 687. 

Annotation : — Refd. Performlnsr Right Soo. v. Mlteholl & 
Booker U^alals do Dauae), 11924] 1 K, B. 702. 


Sub-sect. 4. — Action for Penalty. 

1007. What penalty awarded.] — The pro- 

prietors of a registered design for a combination of 
a bassinette & mail cart brought an action for 
infringement, claiming two penalties of £50 each. 
Defts. alleged that the design was not new or 
original & called evidence to show that a similar 
design had been previously published. The 
jury found that there had been no prior publica- 
tion. .ludgment was given for pltfs. for £100 & an 
injunction. — Rivett v. Grtmsiiaw (1894), 11 

IL P. C. 351. 

1008. .] — This was an action for infringe- 

ment of a registered design for lace. Pefts. did 
not say that pltfs.’ design was not new & original, 
but they allegc'd that, by reason of the publication 
of other lace designs, ])ltfs.’ design could not be 
widely construed A held to cover the design of 
defts.’ lace : — Held : on a comparison of the two 
designs, defts.’ design was a clem* infringement. 

Order made for an injunction, with costs, setting 
off any costs incurred on account of a claim by 
pltfs. to a narrow width of lace, which was aban- 
doned, A a i)enalty of £10, defts. undertaking to 
deliver up all infringing lace. — O liver & Co. r. 
Tiiornley & Co. (1890), 13 11. P. C. 490. 

1009. Penal action — Interrogatories not allowed.] 
— By Patents, Designs & Trade Marks Act, 1883 
(o. 57), s. 58, which prohibits infringements of 
copyriglrt in registered designs, it is enacted that 
“ any person who acts in contravention of this 
sect, sliall be liable for every offence to forfeit a 
sum not- exceeding £50 to the registered pro- 
prietor of the design, who may recover such sum 
as a simple contract debt by action ” : — Held : a 
sum so forfeited must be taken to bo a penalty, 
& pltf. in an action to recover such a sum is not 
entitled to interrogate deft, as to the infringe- 
ments ebarged. — Saunders v. Wiel, [1892] 2 

Q. B. 321 ; 02 L. J. Q. B. 37 ; 07 L. T. 207 ; 40 
W. R. 594 ; 8 T. L. 11. 050 ; 30 Sol. Jo. 591 ; 4 

R. 1, C. A. 

Annotations Astlo v. Mansflcld (1905), 22 R. P. C. 

356. Mentd. Re Derbyblilro County Council & Deri)y 

Corpn., 11896] 2 Q. B. 53 ; Thomson v. ("lunmorrls, 11900] 

1 Ch. 718; Jarvis v. Surrey County Council, 11925] I 

K. B. 554. 

1010. .] — The registered proprietors 

of a design commenced an action for infringe- 
ment, claiming an injunction, damages or alterna- 
tively penalties ; & delivery up. Pltfs., however, 
under an order elected to claim penalties & not 
damages, & amended their statement of claim 
accordingly. Deft, denied infringement & alleged 
the invalidity of the design. Pltfs. then applied 
for leave to deliver interrogatories. Some of the 
proposed interrogatories related to the acts 
complained of &> others to the issue of novelty. 


The application was adjourned into ct. : — Held : 
the action was substantially an action to recover 
penalties, & leave t-o deliver interrogatories was 
refused. — Trrus Astle, Ltd. v, Mansfield (1906), 
22 R. P. C. 350. 


Sub-sect. 5. — In respect of Threat of Leg.\l 
Proceedings. 

1011. Common law action — On proof of mala 
fldes — & resulting damages.] — Declaration in case 
stated that pltf. was a printer of silk goods, & 
had delivered to deft, a lot of such goods, in which 
wore woven fabrics of silk, printed by pltf. with a 
design for the ornamenting of them, which had 
been published by pltf. to deft. & others ; <fe pltf. 
was about to print other fabrics of silk with the 
same design, A to publish the same in the way of 
his trade for gain ; of all which deft, had notice : 
but deft., contriving to deceive, injure defraud 
pltf., & induce him to desist from printing more 
with the design & to deprive him of the gains he 
would have made & to cheat him of the benefit of 
the design, lie to acquire the same foi* fhc sole 
benefit of deft. & to put pltf. to exi)ense, falsely, 
fraudulently Ac deceitfully represented to pltf. that 
in the lot there was a copy of a registered pattern : 
— Held : the declaration showed a cause of action, 
it appearing that deft, had knowingly uttered a 
falsehood witli the design to deprive pltf. of a 
benefit <fc acquire it to himself, A the damage 
naturally flowing fi'om j>llf.’s belief & the innuendo 
was unnecessary, & could not therefore bo the 
ground of an objection to the declaration. — 
Barley v. Walpord (1810), 9 Q. B. 197 ; 15 
L. J. Q. B. 309 ; 10 .Tur. 917 ; 115 E. R. 1249 ; 
sub now. Batt.ey r. Walford, 7 Ij. T. O. S. 262. 
Annotatwns Wren r. Wield (1869), 20 L. T. 1007. 

Mentd. Richardson v. Silvester (1873), U. K. 9 Q. B. 3i ; 

Low V. Bouverio, [1891] 3 Cli. 82. 

Statutory action.] — See 1907 Act, s. 01. 

Threats action in connection with patents.] — 

See Patents, Vol. XXXVI., pp. 844-854, Nos. 
3315-3422. 


Sub-sect. 0. — Practice and Procedure. 

1012. Amendment of particulars of objection.] — 

The rule of practice in a patent action that deft, 
will be allowed to amend his particulars of objec- 
tions on terras that pltf. may elect to discontinue 
his action, A deft, bear the costs subsequent to 
the delivery of his first particulars, is apidicable to 
actions to restrain infringement of copyright in 
registered designs. — Morris Wilson & Co. v. 
Coventry Machinists Co., [1891] 3 Ch. 418 ; 00 
L. J. Ch. 524 ; 40 W. R. 152 ; 8 R. P. C. 353. 
Annotation: — Consd. Woolley v. Broad, [1892] 2 Q. B. 

317. 

1013. .] — WooiJJEY V. Broad, No. 967, 

ante. 

1014. Successful appeal from refusal of Comp- 
troller to register — Right of Comptroller to costs.] — 

The question whether appets. should pay the Comp- 
troller’s costs [on a successful appe^ from refusal 
of Comptroller to register] was argued at a separate 
hearing, & appets. contended that the main ques- 
tion decided in this case had been decided on a 
previous application by D., & that under the 
circumstances no costs should be given to the 
Comptroller ; — Held : on D.’s ai^plication the 


PART IV. SECT. 6, SUB-SECT. 6. 

o.jPaH^ulara—Of prior ]— C atjpkr-v v. Shork, [1926] 1 D. L. R. 631 ; [1926] 1 W. W. R. 209 ; 35 Man. L. R. 
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Sect. 5 . — Legal proceedings: Sidj-seet 0. Sects. 

0 & 1. Pari V. Sects. 1 cfc 2 Sub-sects. 

1 2.1 

inalter upon wliich apprts. rolled liad not been 
pressed, ^ was not dealt with in the judgement; 
there ought to be uniformity in the practice in 
regard to trade marks designs ; tlie case could 
not be treated as a test case ; the coats of the 
Comptroller should be borne by appets., but in 
those costs there should not be included any costs 
of the separate discussion as to costs. - 7iV Bramp- 
ton BiiOTjiRu.s, J.to.’h Application, fH)20] Oh. 
255 ; 95 L, .1. (Mi. 225 ; 1.21 h. T. 750 : 4,2 B. P. V. 
55. 


Sect. G.— ASSIGNMENTS AND UCENCES. 

1015. What amounts to licence — Publication of 
book of designs — Book containing notice that 
designer’s permission necessary.] — 1)e la Buan- 
niARDiERE V. Elvrry, No. 051, a)dc. 


Sect. 7.— OFFENCES. 

See 1907 Act, s. 89. 

1016. Pirating design — What must be proved.] — 

A conviction under 5 <fe 0 Viet. c. 100, ss. 7 & 8, 
for exposing to sale an article of manufacture to 
which a registered design had been applied, did 
not state that deft, had received knowledge that 
the consent of the proprietor had not been given 
to such application. The conviction & depositioi^ 
taken before the magistrate were I'emoved in this 
ct;. by ceriiorari. The depositions left it uncertain 
whether it had been proved before the magistrate 
that deft, had received the notice required by the 
statute, or only notice that the proprietor had not 
consented to the exposure of the article for sale ; 
but it was stated in the affidavits that a sufficient 
notice was, in fact, proved before the magistrate : — 
Held : the conviction was bad ; & there were no 
satisfactory materials to enable the ct. to amend the 
conviction under Quarter Sessions Act, 1849 
(c. 45), 8. 7.— B. V. Weloji (1851), 17 B. T. O. S. 
105; 15.r. P.328. 


Part y . — Trade Names and Passing Off, 


Sect. 1.— IN GENERAL. 

1017. Right of trader — No right to pass off goods 
as those of another.] — Declaration stated that 
pltfs., manufacturers of cutlery, were accustomed 
to mark their knives with certain marks denoting 
their manufacture, A that defts., intending to 
injure pltfs., did fraudulently impose similar marks 
on knives made by defts., to induce the public to 
believe that the knives made by defts. were 
manufactured by pltfs., etc.: — Held: it was 
properly left to tdie jury to consider, whether there 
was such a resemblance between defts.’ marks & 
those used by i)llfs., as was calculated to deceive 
the public ; A wlietluT defts. u.sed the marks with 
an intention to deceive. 

No ijerson has a right t-o sell his own goods as 
for goods manufactured by anoDier person. — 
Bodgeils V. Nowill (1847), 5 (?. B. 109; 17 

lu .1. V. P. 52 ; 10 h. T. O. 8. 88 ; 11 .Tiir. 1039 ; 
130 E. B. 810. 

AnnoUa ions .•—’Raid. ay i’. Hoiilliara Ilcinp-Hpliiiiiiig: 

C^o., 11892] 2 g. Ji. ()H9 ; JLm v. Hart, (190:.) 1 K. H. 592. 

1018. .]— -One trader cannot, without 

infringing the rights of anotluT trader, represent 
goods which are not that other trader’s goods or are 
not that oth(‘r trader’s goods of a particular class 
or quality to be that other trader’s goods or that 
other trader’s goods of that ])articular class or 
quality.— Spat.dino A Brothers v. Uamaoe 
(A. W.), Ltd. (1915), 81L. J.(2i. 419 ; 31 T. L. B. 
328, IT. L. 

1019. To refer to rival’s goods.] — (1) A 

trader has a right to make A sell machines similar 
in form A construction to those made A sold by a 
rival trader, A in describing A advertising his own 
machines to refer to his rival’s machines A his 
rival’s name, provided he docs this in such a way 

PART V. SECT. 1. 

1017 i. Right of iradrr — No right to 
pass off goods as those of another .] — 

The princliilo on which the ct. prolcctfl 
trade marks is, tiiat It will not permit 
u person to sell Ida own goods as the 
goods of another ; a person, therefore, 

Mill not he allowed to use names, marks, 
letters, or other indicia, by which he 
may pass olT Ids ouui goods to jmr- 


as to obviate any reasonable probability of mis- 
understanding or deception. 

(2) There is another way in which goods not 
pltfs.’ may be sold as A for pltfs. A name may 
be so appropriated by user as to come to mean the 
goods of pltfs., tliough it is not, A never was, 
impressed on the goods, or on the packages, in 
which tlioy are contained, so as to be a trade mark, 
properly so called, or within the recent statutes. 
Where it is established that such a trade name 
bears that meaning, I think the use of that name, 
or one so nearly resembling it as to be likely to 
deceive, as applicable to goods not pltfs.’, may bo 
the means of passing oil those goods as A for 
j)ltfs.’ just as much as the use of a trade mark ; 
A I think the law, so far as not altered by legisla- 
tion, is the same (Loud Elackuuun). — Singer 
Manufacturing Co. v. JjOog (1882), 8 App. Cas. 
15; 521.. J. Eh. 481; 48 L. T. 3 ; 31 W. B. 325, IT. L. 

Annotations : — As to ( 1 ) Apld. Leonard A Ellis’s Trade 
Mk., Leonard & Ellis v. Wells (1884), 2(5 Cli. D. 288. 
Distd. Slazeuger o. Eeltham (1888), 0 11. P. C. O.'il ; Singer 
iManufaeturing (Jo. v. Spence (1893), 10 li. P. C’. 297. 
Consd. Powell V. Birmingham Brewery Co., [1896] 2 Ch. 
51 ; Armstrong Oiler Co. v. Patent AxloboN: A Foundry 
Co. (J910), 27 it. P. (J. 362. Distd. J’lillman w. Pullman 
(1919), 36 11. P. C. 240. ReSd. Symington r. Footman, 
Pretty (1887), 56 L. T. 696 ; Jay r. J.adler (1 888), 40 CAi. D. 
(519 ; Keddaway v. Heutham Hemp-Spinning Co., [1892] 
2 Q. B. 639 ; Boddaway v. Banham, [1896] A. C. 199 ; 
Bourne v. Swan A Edgar, Jte Bourne’s Trade Mk., [1903] 
1 Ch. 211 ; Weingarten v. Bayer (1903), 88 L. T. 168 ; 
Klnuel V. Ballantiue (1909), 27 B. P. C. 185 : Horlloks 
Malted Milk Co. v. Summerskili (1916), 114 L. T. 4 84 ; 
Goddard v. Watford Co-op. Soc. (1921), 41 B. P. C. 218. 
As to (2) Apld. Goodfollow v. Priiioe (1887), 35 Ch, IL 9. 
Consd. Borthwick v. Evening Post (1888), 37 Ch. D. 449 ; 
Free Fishers A llredgors of Whltstahle v. Elliott (1888), 
4 T. L. It. 273 ; Powell v. Birmingham Vinegar Brewery 
(’o., [1891] 3 Ch. 449. 

1020. Test of Infringement of right — Whether 
public misled.] — Lee v. Haley, No. 1130, post. 

same name as those of a rival trader. — 
Taylor v. Vikasami Chetti (1882), 
1. L. K. G Mad. 108.— IND. 

p. .] — Dun V. Croysdill 

(1889), 18 It. L. O. S. 243.— CAN. 

1020 i. Test of infringement of right — 
Wheiher public misled.] — The name of 
the British Columbia Permanent Loan 
A Savings co. is not so similar to the 
name of the Canada Permanent Loan 


chasers as the manufacture of another 
person. — McCall v. Tiieal (1880), 28 
(:lr. 48.— CAN. 

1017 ii. ,] — Canada Pun- 

T.ISI1INO Co., Ltd. A Beatty v. Gage 
(1885), 11 S. C. It. 306.— CAN. 

1017 iii. .]— No trader Im- 

porting goods can lawfully adopt a 
trade mark which Is calculat.od to cause 
his goods to bear In tho market the 
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Sect. 2.— TRADING NAMES OF BUSINESSES. 

Sub-sect. 1. — In General. 

1021. Right to assume business name.] —Every- 
body has a right to assume anotlior name ; ho 
may take a business name & trade under it 
(Coleridge, J.). — E. v. Whitmore (1914), 10 
Cr. App. Rep. 204, C. C. A. 

1022. Right to nom de plume.] — G. L. invented 
a liom de plume by which her contributions to a 
newspaper were signed known. Tiie name was 
also used by her on cards or certificates of member- 
ship of a league instituted by lier for the purposes 
of the same paper : — Held : as against the pro- 
prietor of the paper C. L. was entitled to the exclu- 
sive right to print, imblish, <fc use lier nom de 
plume after her connection with the publication 
had ceased. — Land A v. Greenberg (1908), 24 
T. L. R. 441 ; 52 Sol. Jo. 354. 

Right to trade under own name.] — Sec Sub-sect. 

2, post. 

Registration of business names.] —See Sub-sect. 

3, post. 


Sub-sect. 2. — Right to Use Own Name. 

1023. General rule— Person entitled to trade in 
own name.] — Burgess v. Burgess, No. 1155, 
post, 

1024. .] — Njcholls V, Kimpton (1887), 

3 T. L. R. 074. 

1025. Though occasional confusion 

results.] — Turton v. Turton, No. 1150, post, 

1026. .] — A man, so long as he 

acts honestly, may trade under his own name, 
('ven though the similarity of such name to the 
name under which another iiei’son has previously 
b('en trading may occasionally lead to confusion 
or lead to the goods of the one being mistaki'U for 
the goods of the other trader. — A kt. IIommel, 
lI^mATOGEN V, IIommel (1912), 50 Sol. Jo. 399. 

1027. In absence of misrepre- 

sentation & fraud.] — Although, in the absence of 
fraud or false represiuitation, a man is entitl(‘d to 
carry on business in his own name* in competition 
with a similar business, previously well established 
under tlie same name, notwithstanding that con- 
fusion «& mistake may in consequence arise, yet, if 
he has never earned on such a business on his own 
account or in partnership with others, he cannot, 
by promoting registering a co. with a title of 
which his name forms a part, confer upon that co. 
the rights which he, as an individual possesses in 
the use of that name. — F ine Cotton Spinners 
tVs Doublers’ Assocn., Ltd. A Cash (John) 
&; Hons, Ltd. v, Harwood Cash A Co. J.td., 


[1907] 2 Ch. 384 ; 76 L. J. Ch. 670; 97 L. T. 
46 ; 23 T. L. R. 537 ; 14 Mans. 285 ; 24 R. P. C. 

I 533. 

I Annotations : — Apld. KinpTHton, Miller v. Klnphton, [1912) 

1 Oh. .'>7r» : Wailiiff A' (Jlllow v. Gillow & Gilltnv (191G), H2 

T. L. It. 389. Consd. Doiinan r. Mca(lo^vh, [1922] 2 Ch. 

332. 

1028. .] -—Jamieson & Co. v, Jamie- 

son, No. 116], post, 

1029. .] — ^Valentine Meat Juice Co. 

V, Valentine Extract Co., Ltd., No. 1038, post, 

1030. .] — Cash (J. J.), Ltd. v. 

Cash, No. 1039, post. 

1031. .] — .Tolin Brinsmead & Sons, 

Ltd,, the well-known pianoforte makers, brought 
an action against Edward George Stanley Brins- 
mead, a jiianoforte manufacturer, & Waddington 
& Sons, Ltd., pianoforte dealers, to restrain them 
from jiassing oflf pianos made by Stanley Brins- 
mead as for the jiianos of pltf. co., A they also 
charged defts. with conspmng together to so pass 
off the pianos. Pltf. co. put on the fall of their 
pianos the words “ John Brinsmead & Sons, 
London,” in capital roman letters surrounded by 

I lines. On the fall of the pianos made by deft. 

' there appeared in a running hand the name 
” Stanley Brinsmead ” with a broad dash at the 
foot of the ” d ” coming back under the whole of 
the name, & the word “ London ” in printed 
roman characters underneath. In the curls of the 
initial ‘‘ S ” in small letters were placed the names 
” Edward ” A ” George.” The evidence showed 
that a ” Brinsmead Piano ” meant to the trade & 
to th6' imblic a piano made by pltf. co., k> that the 
Christian names used by pltf. co. that of deft, 
were not generally known. It also appeax'cd that 
deft.’s jiianos w'ere cheap instruments, & had a 
sale amongst a dilferent class of people from that 
to which pltf. co.’s new pianos were sold. Defts. 
Waddington k Sons, Ltd., previous to at the trial 
offered to submit to an injmiction restraining 
them from passing off if the charge of conspiracy 
w^ere withdrawn, which offer was not accepted by 
pltf. CO. The evidence against Waddington A 
Sons, Ltd., showed that they had advertised pianos 
of deft. Brinsmead as ” Brinsmead ” by itself, ik, 
had represented to customers that one of such 
pianos was a ” Brinsmead ” piano. It was hold 
tJiat deft. Brinsmead had put his name Stanley 
on his pianos as prominently as the word ” Brins- 
mead ” & had not attempted to imitate the mode 
in which pltf. co.’s name was used, <fc that he had 
not acted dishonestly, notwithstanding that he 
kni'w that he was deriving some advantage from 
the fact that his name was the same as that of 
well-known manufacturers ; that the charge of 


Si SavitigH CO. as to bo calculated t( 
aoccivo. — C anadian Herman kn'i r 
Bitiiisir CoLUMRiA Permanent (1 89b) 
0 B. C. a. 377.— CAN. 

,>^®20ii. .] — Grand Thunii 

(Alla.) (19U5), 3^ 
a. 1007 ; JO W. W. H. 1075.- 

1020 iii. ..] — Tin, qnchlioi 

is whothcr a bimilar name is likely t( 
L'id. r. EA1C)^ 
(^Ita.), [19281 4 I). L. a. 
<08; [1928] 3 W. W. It. 533.— CAN. 

1020 iv. .] — only wheri 

a name deceives or Is reason 
ably likely to deceive the public that 
It can he Interfered with or prevented, 
--Barlow y, Gobtndram (1897), 
IND ' 1 C. W. N. 281.— 

rr d- Eady V. Eady 

M U»2 0J 

N. Z. L. a. 630. — N.Z. 

1020 Vi. .] — The propriotoi 


of a hotelneararallway station, known 
us the “ Station Hotel,” w'as not 
entitled to object to tin* proprietor of 
a neighbouring hotel adopting the 
designation ” Tlio Jtoyal .Stallon 
Hotel, ” in respect that the term 
“ Station Hotel ” was a descriptive 
appellation applicable to both, &, the 
word “ Itoyal ” a sutTlcieiitly distinc- 
tive variation. — CnAaRKHON r. (^amp- 
13EJ.L (1876), 4 a. (Ct. of Mess.) 149; 
14 Sc. L. a. 104. — SCOT. 

1020 vii. .] — ItESARTua Co. 

V. Hartor Kesartuh Co. (1908), 25 
11. V. C. 808.— SCOT. 

1020 viii. — SconTSii 

Union & National Insurance Co. v. 
Scottish National Insukanok Co., 
Ltd., [1909] S. C. 318; 46 Sc. L. K. 
267 ; 16 S. L. T. 671 ; 26 K. P. C’. 105. 
—SCOT. 

PART V. SECT. 2. SUB-SECT. 2. 

1023 1. General rule — Person cnttfhd 


to trade in oun Hiram JMpi'r 6i 

Noah J^ipcr cariied on biisinesH mnlcr 
the name of Hiram Piper Sc Brothei. 
'rhe> afterwards dissolved partiioishlp, 
&; each can led on a like business in his 
own nami*. Subsequently Hiram 
assigned his busmess to pltf., with 
authority to carry it on in Hiram's 
name, Si then two sons of Noah I'lper 
carried on a similar business next 
door, under the firm name H. Idper 
Si CO. An injunction to restrain the use 
of that name w^as refused. — Atkins 
V. Piper (1869), 15 Or. 58].— CAN. 

1023 li. .] — Although any 

pemon may use his own name for pui- 
poses of bis trade, & no one bearing 
a similar name can arrogate to himself 
the exclusive use thereof, still ho can- 
not use it to deceive the public to 
Induce purchasers to buy his wares for 
those of another. — W ampole (Henry 
K.) & Co., Ltd. v. Wampole (Henry 
S.) & Co. & Horner, [1925] Exch. 
i\ It. 61.— CAN. 
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Sect, 2. — Trading names of businesses: Svd)- 
sect. 2.] 

conspiracy failed. The action as against him 
was disnussed with costs. Waddington & Sons, 
Ltd., having submitted to an injunction restraining 
them from passing off, an order was made against 
them with the costs of pltf. co. up to the date of 
their first offer except so far as the costs had been 
increased* by the charge of conspiracy, but pltf. co. 
was ordered to pay tlio increased costs & the costs 
from the dato of the offer. Pltfs. appealed from 
the order dismissing tlie action against Edward 
George Stanley Brinsmead : — Held : the use by 
deft, of his name alone did not deceive, & applts. 
had failed to prove any intention on his part to 
enable or induce dealers to pass off liis pianos 
for those of applts. The appeal was dismissed 
with costs. — Bhinsmead (John) & Sons, Jttd. v. 
Brinsmead & Waddington & Sons, Ltd. (1913), 
29 T. L. R. 706 ; 57 Sol. Jo. 716 ; 30 R. P. C. 493, 
C. A. 

AniMiaiion — Refd. Jneprfr v. .Taigir Co. (1927), 44 P. P. C*. 

4117. 

1032. .]— J. W. G., trading as J. G. & 

Sons, commenced an action against E. J. H. &; 
J. 0. for an injunction to restrain defts. from .selling 
plate powder not of pltf.’s manufacture under the 
description of “ Goddard’s non-mercurial Plate 
Powder ” or “ Goddard’s Plak' Powder ” which 
names pltf. alh'ged meant his plate powder, & 
for delivery up Ac other relief. Before the trial 
of the action F. J. IT. gave a perpetual undertaking 
in the terms of the writ & the action was stayed as 
against him, Ac J. G. died & her legal personal 
representative was added as a deft. & the claim 
was confined to delivery up damages & costs. At 
the trial it being held that the action for tort died 
with J. G. Ac that no relief could be obtained against 
her legal personal representative, by arrangement a 
sister of J. G. who was in fact continuing to sell 
the plate powder she had sold was added as a deft, 
in order to determine whether she was entitled to 
sell her plate powder under the names above 
mentioned. Deft . alleged a right to use the names 
as successor to a business originated by her father 
& further that tlie business had been carried on 
since 1892 by her father & sister with pltf.’s know- 
ledge that the right to do so had been challenged 
in 1892 A again subsequently but without proceed- 
ings being t^aken Ac further that she could not be 
restrained from using her own name Goddard, no 
fraud being alleged : — Held : “ Goddard’s Plato 
Powder” & ‘‘Goddard’s non-mercurial idate 
powd<‘r ” had acquired a secondary meaning Ac 
meant/ pltf.’s plate powder Ac this position was not 
affected by the user by deft, or her predecessors 
which up to recently had been insignificant Ac in 
its origin the use by deft.’s father of his own name 
Ac his description of his preparation as ‘‘ Goddard’s 
Non-Mercurial Plate Powder ” had been honest 
Ac deft, did not threaten or intend to do anything 
beyond tliat which was done by her father or after 
his death by lier sister before she became associated 
with F. J. II. Ac as pltf. could not complain of this 
the action must be dismissed with costs.-— Goddard 
V. Hyam Ac Goddard (1917), 35 R. P. C. 21. 
Annoiahon : — Consd. Goddard v. Watford Co-op. Soc. (1924), 

n P. J*. C. 218. 

1033. .] — To the proposition of law 

that no man is entitled to carry on his business in 


such a way as to represent that it is the business of 
another, or is in any way connected with the 
business of another, there is an exception, that a 
man is entitled to carry on his business in his own 
name so long as he does not do anything more than 
that to cause confusions with the business of 
another, Ac so long as he does it honestly. To the 
proposition of law that no man is entitled so to 
describe his goods as to represent that the goods 
are the goods of another, there is no exception 
(Romer, j.). — Joseph Rodgers Ac Sons, Ltd. 
V . Rodgers (W. N.) Ac Co. (1924), 41 R. P. C. 
277. 

1034. Duty to take precautions to avoid con- 
fusion.] — ^A person is not entitled to use another’s 
name i n describing his goods in trade, though lus 
own name is the same or he has assumed the same 
name, if by so doing he in fact represents that his 
own goods are from the other’s manufactory. 

Joseph Thorley for many years manufactured 
Ac sold extensively an article called ‘‘ Thorley ’s 
Food for Cattle,” made according to a recipe 
communicated to him Ac not known to the public, 
Ac down to his death he was the only person who 
made it. ITis exors. continued tlie business. 
Shortly after his death a eo. was formed by other 
persons under the name of J. W. Thorley’s Cattle 
Food eo., ill which J. W. Thorley, a brother of 
Joseph Thorley, took a l.s. share. J W. Thorley 
had been employed by Joseph Thorley, Ac knew the 
secret of the manufacture, Ac was employed by the 
eo. to conduct it. The co. sold the same article 
under the name of “ Thorley’s Food for Cattle ” : 
— Held : the co. were not at liberty to use the name 
‘‘ Thorley’s Food for Cattle ” unless they took such 
precautions as would prevent purcliasers from 
supposing that the article sold by them was 
manufactured at the original establishment of 
Joseph Thorley. — Markam v. Thorley’b Cattle 
Food Co. (1880), 14 Ch. I). 748 ; 42 I.. T. 851 ; 
28 W. R. 960, C. A. 

Ann-ofatwm : — Apld. Warner r. Warner (1880), 5 T. L. Tl. 

327. Consd. TuHHUud c. Tunbaud (1890), 44 Ch. D. 678. 

Apld. Iteddaway v. Banham, [1896] A. C. 199. Consd. 

MoriulJ y. HoHsin (1903), 19 li. P. 0 557 ; Tiilnsmcad v. 

BrlnHnioad (1913), 30 U. P. O. 493. Refd. Powell v. 

Binniiiffliam Vint^nr Co., [1894] 3 Ch. 449. 

1035. .] — Jamieson Ac Co. v. Jamieson, 

No. 1161 , post. 

1036. .] — ^Brooks (J. H.) Ac Co., Ltd. v. 

Norfolk Cycle Co. Ac Brookes (1899), 16 

R. P. C. 523. 

1037. ,] — S. Chivers Ac Sons carried on 

business as jam manufacturers at Histon in 
Cambridgeshire since 1873, In 1888 they began 
to make table jelly. Samuel Cliivers, of Cardiff, 
commenced making jam in 1877. In 1880 he 
took P. into partnership, Ac they carried on business 
as S. Chivers Ac co. In 1895 they were incorporated 
as a co. under the stylo of S. Chivers & co., Ltd. 
In 1898 they began making table jelly. In 1900 

S. C’hivers & Sons brought an action to restrain 
8. Chivers Ac Co., Ltd., from using the stylo ‘‘ S. 
Chivers ” or the word “ Chivers ” as descriptive 
of their table jelly or from so using the said style 
or word for their table jelly without clearly dis- 
tinguishing such table jelly from that of pltfs. : — 
Held : pltfs. had not proved that “ Chivers’ Table 
Jelly ” meant their table jelly Ac nothing else, Ac 
defts. did not describe their jelly in such a way as 
to lead persons to believe it was pltfs.’ jelly. — 


1034 i. Thify to take precaxdxona t 
avoid confusion .] — Hunt’s, Ltd. i 

32T*" i.rn-.t’is:''’' ”• 


q. Distinction beiiveen individual 
company.] — co. with a name of 
which a personal name forms a part 
has not the same natural right as the 
individual bom with such name to 
trade under it, particularly when theie 


is a possibility of confusion between It 
& the name of an old established co. — 
Wampole (Henry K.) & Co., Ltd. v. 
W AMroLR (Henry S. ) Ac Co. & Horner, 
[1925] Kxch. C. R. 61.— CAN. 
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Ohivers (S.) & Sons v, Chivebs (S.) & Co., Ltd. 
(1900), 17 R. P. C. 420. 

Annotations: — Oonsd. Goddard r. Watford Co-op. Soo. 
(1924), 41 R. 1». C. 218. Reid. Aerators v. Tollitt, [1902] 

2 Ch. 319 ; RrlUsh Vaouuiri Oleaiior Oo. v. Now Vacuum 
Cleaner Co., I1907J 2 Ch. 312 ; Fine Cotton Spinners & 
Doublers’ Assocn. & Cash v. Harwood Cash (1907), 97 
L. T. 45 ; Toofanl v. Toofani, Rr Teofani’s Trade Mk., 
[19I,‘)J 2 Ch. 515; Waring & Gillovv v. Gillow & Glllow 
(1910), 32 T. L. 11. 389 . Goddard v. Hyam & Goddard 
(1917). 35 R. r. C. 21. 

1038 . .] — Pltf. CO. liad an old established 

business & reputation in a preparation of meat 
juice, whicli was mainly used by invalids, though 
sometimes by others, & was always sold under a 
title including the name “ Valentine.” Deft, co., 
which was promoted by deft. C. R. Valentine, who 
was also managing director of the co, manufactured 
& sold extract of meat made by a different process 
from that of pltfs. & put up in a manner invented 
by deft. C. R. Valentine, which extract was 
intended to be used mainly as a food, but also by 
invalids. The only complaint made by pltf. co. 
was in regard to the name Valentine, the use of 
which, it was contended, must of , necessity lead to 
deception. 1 1 was argued that, even in the absence | 
of fraud, which was alleged, pltfs. were entitled to 
an injunction. Defts. contended tliat, inasmuch as 
deft. co. were working under a patent granted to 
deft. Valentine, which he had sold to the co., & 
as deft. Valentine took an active part in the 
management of the co., they were within their 
legal rights. It was held at the trial, that defts. 
had not been guilty of fraud, & that pltfs. were not 
entitled to an injunction ; — Held : deft. C. R. 
Valentino had attempted to get the benefit of the 
reputation of pltf.’s article ; defts. had so put their 
goods on the market that they would be mistaken 
for the goods of pltfs., idtfs. were entitled to 
relief. 

The action is for passing off, Sc the main defence 
set^ up by Mr. Upjohn was that the basis of the 
claim for passing off was the identity of the name 
of deft. & the name of pltfs. ; A. that, so long as 
deft . used his own name, Sc that was tlie real source 
of the deception, his position could not be im- 
piigned. Now from that proposition I absolutely 
dissent. If you introduce int/O it that which has 
been found as a fact in the case, Sc which was 
pioved, iierhaps, moie clearly by Mr. ITpjohn’s 
own witnesses than by anybody else, namely, that 
the name, which does form the basis of the decep- 
tion, lias acquired a secondary significance, & 
means only, in the markets where tliis product is 
sold, the juice or extract manufactured by pltfs., 
it does not seem to me to matter a pin^s point 
whether the deception arises from t he use of a name 
which is, as it happens, the name of deft., or 
whether it arises from the use of any other descrip- 
tion which in a sense, may be accurate of that 
which he sells. For, if the thing which lie sells 
has come to be known in tlie market as meaning 
something made by somebody other than himself, 
it is impossible for him to sell it simpheiter by that 
name, although it be his own, without misleading 
purchasers (Collins, L.J.). — Vat.entine Meat 
Juice Co. v. Vaientine FiXTRACT Co., Ltd. (1900), 
83 L. T. 269 ; 30 T. L. R. 622 ; 37 R. P. V. 073, 
V. A. 

A vrwtai ions :~Con8d. Morrall r. Hesfiin (1902), 19 R. P. C. 
^‘‘7 ; Rodgci’b V. Rodgers Simpson (1900), 2.3 R. P. C. 297. 
Apia. Rrlnsmead v. Brinsmoad (1918), 30 It. P. C. 493. 

1039 . .1— -In 1896 J. &; J. C., an old Ann at 

Coventry dealing in textile goods, was converted 
into a limited co., pltfs. in this action. Deft, 
d. C., was one of the directors. He retired in 
1898 Sc set up in the same class of business at 
Coventry as “ J. C. & co.” : — Hc/d ; deft, could not 


be restrained from carrying on trade in his own 
name ; but he must take reasonable precautions 
to clearly distinguish his goods from those of pltfs., 
& to prevent Uio public being misled into the 
belief that the business carried on by him was that 
of pltfs. — Cash (J. & J.), Ltd. v. Cash (1902), 86 
L. T. 211 ; 60 W. R. 289 ; 18 T. L. R. 299 ; 46 
Sol. Jo. 266 ; 19 R. P. C. 181, C, A. 

Annotations: — FoUd. Rodgern v, Rodgers Simpson (1906), 

23 K. P. G. 297. Consd. Dorman v. Meadows, fl922] 2 Ch. 

332 : Jaeger v. Jaeger Co. (1927), 44 R. P. C. 437. 

1040 . .] — .T. Goddard Sc Sons of Ijoicester 

brought an action against The Watford Co-opera- 
tive Society for an injunction to restrain clefts. 
{inter alia), ” from selling or supplying in response 
to orders for ‘ Goddard’s Plate Powder ’ any plate 
powder not manufactured by pltfs. witliout clearly 
ascertaining that it was not the plif.’s plate powder 
that was required.” I’ltfs. &; their predecessors in 
business had continuously, since 1840, sold plate 
powder made in accordance with a secret formula 
invented by one Joseph Goddard, under the name 

Goddard’s Plate Powder ” or ” Goddard’s Non- 
Mercurial Plate Powder.” Defts. claimed to be 
entitled to sell, in response to orders for ” Goddard’s 
Plate Powder,” a plate powder manufactured 
supplied to them by one Rosina Goddard. The 
said Rosina Goddard had succeeded to the business 
originated by her father, who in or about 1856 had 
commenced to manufacture plate powder accord - 
into to a secret recipe of his own invention t o sell 
it under the ngime of “ Goddard’s Non-Mercurial 
Plate Powder.” In an action commenced by 
pltfs. in 1916 in which the said Rosina Goddard 
was a deft, it had boon held that ” Goddard’s 
Plate I’owdcr ” <&; “ Goddard’s Non-Mercurial 
Plate Powder ” had acquired a secondary meaning 
Sc meant pltf.’s plate powder ; Sc that that position 
was not atleclod by the user of Hosina Goddard or 
her predecessors which up to within a short time 
of that action had been insignificant ; Sc that in 
its origin the use, by the said Rosina Goddard’s 
father, of his own name Sc Ids description of his 
preparation as ” Goddard’s Non-Mercurial Plate 
Powder ” had been honest Sc that tlio said Rosina 
Goddard had sufticiently distinguished her goods 
from the goods of pltfs. Sc had not threatened or 
intended to do anything beyond what had been 
done by her predecessors in business, Sc that pltfs. 
could not complain of that : — Held : the two sets of 
findings of fact in Ooddard v. Hyam, No. 1 032, ante, 
as regards the meaning Sc use of the expression ” 
” Goddard’s Plate Powder ” or ” Goddard’s Non- 
Mercurial Plate Powder ” & as to the distinction 
between I ho goods were wholly distinct; upon 
their admission defts. must be taken to have 
admitted that these terms in 1917 meant only 
meant in the trade the plate powder made by the 
lioicesler firm ; Sc in these circimistances the 
evidence called by jfitfs. was principally relevant 
to jiroving that the socondaiy moaning attaching 
to these expressions had continued to the present 
time ; upon the evidence ” Ooddard’s Plate 
Powder ” meant pltfs.’ plate powder universally 
throughout the country except for the few people 
who were satisfied to accept Miss Goddard’s plate 
powder ; her use of the expression ” Goddard’s 
Plate Powder ” put a difficult onw^i upon a person 
who attempted to prove tliat it had acquired a 
secondary meaning, but, if that wa« established, 
then, for the purpose of a passing off case it was in 
exactly the same position qua passing oft* as a fancy 
word which originally had its own primary dis- 
tinctive meaning ; an order for “ Goddard’s Plate 
Powder ” was an order for pltf.’s powder unless it 
was proved that the customer was referring to 
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some loss known x)late powder which had a con- 
rurre‘nt Male ; ben-auso Miss Goddard had been 
hold in (loddard v. Ilyamf No. 1032, ante^ entitled to 
pell her ^^oods in the particular way mentioned, it 
did not in the least follow that a person purchasing 
})or goods was entitled to hand them over the 
counter simpliciter <te without explanation in 
response to an order for “ Goddard’s Plate I’owder,” 
which primarily meant pltf.’s g(K)ds ; ])ltfs. were 
entitled to an injunction restraining defts., their 
servants ^ agents from selling or supplying in 
response to orders for “ Goddard’s Plate Powder ” 
or “ Goddard’s Non-Mercurial Plate Powder ” 
any plate powder not manufactured by i)ltfs. 
without clearly ascertaining that it was not j^ltfs.’ 
plate i)owder that was required or making it clear 
that the ])lat(‘ jiowder supplied was not pltfs. — 
Godi)Atm3 r. Watf()i?]:> Co-opehative Society 
(1924), 41 P. P. C. 218. 

1041. .J — An action was brouglit for {infer 

aba) a declaration that pltfs. wei'e entitled to use 
the word “ .laegcu* ” upon, k, in connection with, 
ai'ticles of elotiiing A analogous goods, k to carry 
on business in tlu* sale of the goods under the style 
of “ I*roof t)r. G. , hunger,” j)ro\ided that they took 
r(‘asonable precautions clearly to distinguish the 
goods k business fj‘om the goods k business of 
(hdts. Defls. counterclaimed for an injunction 
to restrain ])ltfs. from passing off their business or 
goods as tJiose of (lefts., by tlie use of the name 
“ Jaeger.” At the trial, pltfs. asked for the 
declaration, qualified by the insertion, aftcT the 
word ” Jaeger,” wli(*re it first occurred, of 
the words “ as jiart of tlieir business name.” In 
1SS3, Prof. Jaeger had authorised the formation 
of deft, co., k had conceded to it the sole right in 
this country to use his name k trade mark, k to 
sell articles, called ” normal articles,” of clothing 
made in acci^rdanco with the system of sanitary 
clothing originated by him, k he liad undertaken to 
guarantee the quality of the articles made by his 
concessionaire's in Germany, Defts. had undc'r- 
taken to obtain noi-mal articles from the conces- 
sionaires k to j)ay to Prof. Jaeger a royalty on all 
normal articles us(‘d in their business, but not 
manufactured by the concessionaires. J^’i'ern 1889, 
Prof. .Taeger had, under a firm name rc'gistercd in 
Gci'many, cariiod on some busim^ss tliere in the 
sale of normal articles, k in 1907 lie had constituted 
c(U‘tain mf'inlxn's of his family partners in the 
firm, the name of wliicli had jireviously been 
changed to ” Prof. Dr. G. .laeger.” On the out- 
break of war in 1914, the agreements between 
Prof. Jat'ger, pltf. firm, k the concessionairevS on the 
one hand, k defts. on the other, had been deter- 
mined. At the time, about one quarter of the 
goods sold by defts. were being obtained from the 
concessionaire's, the remainder being manu- 
factured in this country. Defts. continued to 
carry on the business, without pcaying any royalty. 
In 1920, three years after the death of Prof, .laeger, 
pltfs. k tlie concessionaires demanded that defts. 
should cease to use the word ” Jaeger” as part 
of their name, but defts. claimed to be entitled to 
continue to use the name, k disputed the right of 
pltfs. to trade in tliis country under a name of 
whicJi ” Jaeger ” formed part. In 1924, pltfs, 
opened, in London, an oflico k then a retail shop ; 
they invited defts. to take proceedings to test the 
right of the parties, &, in default of proceedings 
by defts., they brought the action. Defts. alleged 
that pltf.’s linn had been guilty of fraud in trading 
under its name for the purpose of passing olT its 


goods as deft.’s k they made a counterclaim for an 
injunction to restrain pltfs. from passing off by the 
use of the name ” .Taeger.” Pltfs. claimed, in 
addition to the declaration, injunctions to restrain 
defts. from denying the rights of pltfs., k from 
prosecuting an apjilication for registration of the 
name trade mark ” .Taeger ” until judgment had 
been entered in the action : — Held : the injunction 
granted against pltfs. must be modified so as to 
safeguard the right of pltf.’s to trade in their firm 
name. — Jaeoar v. Jaeoar k Co., J^td. (1927), 
44 Tl. P. C. 437, C. A. 

1042. Right of assignee of business.] —Pri(ir to 
1819 F. Truelitt commenced a hairdressing business 
I which was continued by his widow k his son Waller 
I Truelitt until the death of the latter in 3 900, when 
deft. C. .T. Edney, who was a hairdresser k ” hair 
specialist,” purchased the business, goodwill, 
stock-in-trade, k assets, including expressly the 
right to use the name ” Walter Truellt-t ” or 
1 “ 3'ruofltt.” In 1819 P. Truefitt, a relative k 
former partner of F. Truefitt, commenced a similar 
business in the neighbourhood, k was succeeded 
by his son IF. P. Truefitt, who was also a “ hair 
siiecialist.” In 1880 If. P. Truefitt, sold his busi- 
ness to pltf. CO., of which he became the managing 
director. In 1 902 pltf. co. k 11. P. I^ruefitt brought 
an action against deft, for an injunction restraining 
him from carrying on business as a hairdresser k 
” hair specialist ” under the name or style of “ True- 
fitt.” At the trial the case was narrowed down to 
the question of fact as to whether on three specific 
occasions deft, had represented himself to be pltf. 
11. P. Truefitt, k that bis business was the business 
of pltf. co. : — Held : no case of fraudulent mis- 
representation by deft, had been made out, k the 
action must l)e dismissed. Satisfactory ovidencf* 
of transactions of the nature of ” trap orders ” 
should show that pointed attention was railed t<j 
what was being asked. — Truefitt (II. P.), J/rD. k 
Truefitt v. J^Idney (1903), 20 U. P. (’. 321. 


SuR-sECT. 3.— Picc.isTH vrroN OF Business N vmes. 

aSoc Kegistrat ion of Tbisiness Names Act, 1910 
(c. ,58). 

1043. Who must register - Successor in business 
— Person successor to himself.] — I think that, in a 
business sense, ajijict. may properly^ be described 
as carrying on business as successor to liimself 
as form(*rly trading as Uk' Pow(*r ]<3oxible Tubing 
CO. (Saroant, J.). ~Jic Mann’s Trade Marks 
(1919), 35 T. L. B. 371 ; 30 B. P. G. 189. 

1044. Trader using surname with addition 

of Christian names —All Christian names or 
initials must be used.] — A trader trading under a 
business name consisting of his surname together 
with the addition of his Christian nanies or initials 
must, in order to be oxc'inpt from registration under 
Kegistration of JBusiness Names Act, 1910 (c. 68), 
use all his Christian names or the initials thereof. 
It is not a compliance witli tlic exception contained 
in sect. I. of tlie Act for him to trade under his 
surname together with one only of several Christian 
names or one initial. — Brown a. Thomas k 
Burrows (1922), 39 T. Jj. R. 132, C. A. 

1045. What is sufficient description of business — 
Bookmakers described as “ accountants.**] — Pltfs. 
a firm of bookmakers, made an application for 
registration under Kegistration of Business Names 
Act, 1910 (c. 68). In their application they in- 
cluiied in their statement of particulars required 
by the Act a description of the general nature of 
their business as accountants.” Jn this action 
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they claimed from tlie deft. £097 175. lid., the 
amount, with interest, of five cheques drawn by 
him upon his bank payable to pltfs. & delivered 
by liim to them in payment of bets which he had 
lost to them & which had been dishonoured on 
presentation, & a further sum of £13 185. lOd., 
the amount of a cheque paid by pltfs. to deft, for 
bets won by him from them & duly paid by pltfs.* 
bankers on presentation by deft.’s bankers to them. 
Pltf. claimed to bo entitled to recover the 
£13 185. lOd. under (ramin^ Act, 1835 (c. 41), s. 2 
as money received by deft, to the use of pltfs. : — ■ 
Held : pltfs.’ description of their business as 
“ accountants ” was not sufTicient to satisfy 
Jlcfcistration of Business Names Act, 1916 (c. 58), 
s. 3 (1) (6). 

Send)lc : pltf. had not made “ default ” within 
the moaning of Ilegist ration of Business Names 
Act, 1910 (c. 58), s. 8 (1), inasmuch as “ default ” 
in the sub-sect, means not fiirriibhing a statement 
of iiarticulars at all, as distinguished from furnish- 
ing insufficient particulars. -O’C'onnoii OunD v. 
llAl^HTON, [1920] 3 K. B. 451 ; 90 B. J. K. B. 201 ; 
124 T.. T. 508 ; 30 T. L. U. 70S. 

Annotaiioii : —Vleiiid. JoiUcy r. Jiainfoicl, 2 K. 3i. 

1046 . What constitutes default — Insufficient de- 
scription of business.] — O’C onnor tVe Ould v. 
ItALSTON, No. 1045, ante. 

1047 . Effect of default — ^Limited to parties to 
contract.] — Kegistration of Business Names Act, 
1910 (c. 58), s. 8 (1), provides that where a jjerson 
who is I'cquired to be registered under that Act 
makes default in so doing “ tlie rights of that 
defaulter under or arisng out of any contract made 
or entered into by or on behalf of such defaulter in 
relation to tlie business in respect to the carrying 
on of whicli particulars were requii'ed to be fur- 
nished at any time while he is in default shall not 
be enforceable by action or other legal proceeding 
eithei* in the business name or otherwise.” 

By an assignment dated Jan. 9, 1917, claimant, 
who carried on business in a name other than her 
true name but was not registered under Registra- 
tion of Business Names Act, 1910 (c. 58), purchased 
the goodwill of the business and stock-in-trade 
of one R., thereupon entered into occupation of 
the x^remises whore R. had carried on business & 
where, till a few weeks before .Inly 4, 1917, his 
name continued to a]jpear over the promises, 
although in fact his connection therewith ceased 
in Jan. On June 12, 1917, the stock-in-trade so 
ljurchased was taken in execution at the instance 
of a judgment creditor of R., Sl, being claimed by 
claimant, an intei*pleader issue was tried on July 
1, 1917, in which claimant produced the assign- 
ment of Jan. 9. It was contended by the execu- 
tion creditor that claimant was x)recluded by 
Registration of Business Names Act, 1916 (c. 58), 
s. 8 (1), from enforcing any right to the goods. 
The county ct. judge gave judgment for claimant 
k, his decision was affirmed by the lliv. Ct. ; — Held : 
Registration of Business Names Act, 1916 (c. 58), 
s. 8 (1), did not ijreclude claimant from enforcing 
her right to the goods, for her right at the time of 
the claim rested on her common law title by 
possession & did not arise under or out of the 
assignment. 

Semble : Registration of Business Names Act, 
1916 (c. 58), s. 8 (1), is limited to prohibiting the 

PART V. SECT. 2, SUB-SECT. 3. 

10521. Effect of default— ItelUf from 
disoMlity — Jurisdiction of court to 
(^ant.] — ItogJatratlon of BusineHs 
Names Act, ]»16 (c. 58), s. 8 (1), 
enacts that any firm or person who is 


enforcement of contracts, coming within its scope, 
as between the immediate parties thereto. — D aniel 
V. ROGE118, [19181 2 K. B. 228 ; 87 L. J. K. B. 
1149 ; 119 L. T. 212 ; 62 Sol. .To. 583, C. A. 

Annoialiou : — Apld. Huwkina v. L)uch6, IIU21] 8 K. B. 

226. 

1048. Right to goods taken In execution — 

By execution creditor of assignor.] — D aniel v. 
Rogers, No. 1047, ante. 

1049. Rights of assignees of defaulter.] — 

By Registration of Business Names Act, 1916 
(c. 58), 8. 8 (1), where any x^erson required by the 
Act to furnish particulai's of registration makes 
default in so doing, his rights under any contract 
made by him in relation to the business in respect 
to which he was required to furnish such par- 
ticulars “ shall not bo enforceable by action,” 
provided that the “ (Jt.,” which is defined by sub- 
sect. 2 to mean the ” High Ct. or a judge thereof,” k 
may grant relief against the disability imposed by 
the sect, on any grounds which it considers just 
k equitable : — Held: (1) the High CT. has x^owor 
to grant such relief after the action is begun as 
well as before writ issued ; (2) tlio disability 

impo.sod by the sect, is limited to the defaulter tS:. 
docs not iDass to his trustee in bk]icy. or other 
assignees.— H awkins v. Duciil^k [1921] 3 K. R. 
226; 90 L. ,r. K. B. 913: 125 L. T. 671; .37 
I T. L. R. 748 ; [1921 ] B. k C. R. 173. 

Annototion : -As to (1) Apprvd. lie Shacr, [IJ)27] 1 Ch. 

1050. Relief from disability— Evidence.] — 

Re Thompson's Applk’VTIon (1920), 150 L. T. 
.To. 5. 

1051. Jurisdiction of court to grant— 

After action begun.] —Hawkins v. Duciiii], No. 
1019, aide. 

1052. .] — Rlifs. in an action 

made an application under Registi-ation of 
Business Names Act, 1916 (c. 58), s. 8 (1), i)roviso (a), 
for relief against tlio disability imx)osed by that 
sect, on the grounds, which were not questioned 
by deft., that at th(3 time when the action was 
brouglit they wot*o not aware of the Act or that it 
was nt‘cessary for them to be registered under it, 
k that deft, knew tliat x>ltfs. were the proprietors 
of the business k was not misled by their failure 
to register : — Held : these were grounds on which 
tlie ct., in the exercise of its discretion under the 
proviso, was entitled to conclude that it was just 
k equitable to grant to pltfs. the relief which they 
sought, k to grant them relief accordingly. — 
Weller v. Denton, [1921 J 3 K. B. 103 ; 90 
L. J. K. B. 889 ; 125 L. T. 569 ; 37 T. L. R. 599 ; 
65 Sol. .To. 473, D. 0. 

A unototion : — Refd. HawkiiiH 11621] 3 K. B. 220. 

1053. .] — Under Registration of 

Business Names Act, 1916 (c. 58), s. 8 (1), the ct. 
has power to grant relief from the disability attach- 
ing to a contract, through failure of pltf. to register 
under the Act, in all proceedings on the contract 
not only up to judgment but also after judgment 
has been signed ; k the relief so granted is retro- 
spective in effect so as to restore the contract ah 
initio to the category of contracts enforceable at 
law k validate all subsequent x^roceedings in rosxiect 
of it.— 7i’c Sjiaeh, [1927] 1 Ch. 355 ; 42 T. L. K. 
620 ; sub nom. Re Biiaeu, Ex jn vSilvkrman, 96 
L. J. Ch. 282 ; 136 L. T. 695 ; 70 Sol. Jo. 775, 
C. A, 

“ on lioiriK sutiHiled that tho default 
was a(‘eiaeutal, or duo to inadvortonce, 
or some other sufficient cause, or that 
on other groimds it is just & equitahlo 
to grant relief.” —Re Olvdrsdalu 
Motor Transport Co., [11)22] 8. C. 
18.— SOOT. 


required to register under tin- Act, k 
who fails to do so, shall bo disbarred 
from enforcing any contract made by 
or on behalf of tho tirni or person, 
provided that tho defaulter may 
apply to the ct. for relief against this 
disability, Sc tho ct. may grant relief 
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Sect, 2. — Trading names of businesses : Sub-secls, 
8, 4, 5 <fe 6 . Sects. 3^4: Sub-sec t. 1, A,} 

1054. Procedure.] — lie Smith, [1920] 

W. N. 116. ^ 

1055. Offences — Nature of offence — Not con- • 
tinulng offence— Summary Jurisdiction Act, 1848 
(c. 48h 8. 11.] — By Registration of Business Names 
Act, 1910 (c. 68), s. 9, “ If any statement required 
to be fiunished under this Act contains any matter 
which is false in any material particular to the 
knowledge of any person signing it, that i)erson 
shall, on summary conviction,” he liable to im- 
prisonment or to a fine or to both. 

A person, who was required under Registration 1 
of Business Names Act, 1910 (c. 6H), to bo regis- 
tered, furnished to the Registrar on Mar. 10, 1917, 
a written statement signetl by him, in compliance 
with sect. 8. but the written statement was false 
in a material i)ai'ticular to his knowledge. An 
information was preferred against him under sect. 9 
of the Act on June 11, 1918, alleging that the 
olTence was committed on May 10, 1918 :—IIeld: 
the offence for which the ])enalty is imposed by 
sect. 9, is the ollence of furnishing a statement 
containing matter false in a material particular 
to the knowledge of the person signing the state- 
ment ; the otTence is complete on the day when the 
statement is fiunished ; it is not a continuing 
ollence ; A therefore, as the infoimation was not 
pref erred until more than six months after the 
statement was furnished, it was by virtue of 
Nummary Jurisdiction Act, 1848 (c. 43), s. 11 out 
of time.— B oakj) of Tirade Nolicituu v, Ernest, 
[1920] 1 K. B. 810 ; 89 L. J. K. B. 700 ; 122 L. T. 
781 ; 84 J. 1\ 43 ; 30 T. J.. R. 200 ; 18 L, G. It. 
128 ; 20 Cox, C. C'. 000, 1). C. 


Sub-sect. 4. — Assignment of Name. 

1056. Right to assign trade name — Where no 
business or goodwUl transferred.] ~ Rltfs., M. 
Melachrino A co., a linn of cigarette manufac- 
turers, having applied to the Comptroller for regis- 
tration as a trade mark of a label for cigiuettcs, 
consisting {inter alia) of three foreign coats of arms, 
were granted registration of the mark, less the 
three coats of arms. Pltfs., however, in using their 
trade mai*k, put in the coats of arms A used it in 
the form in which they had originfilly applied for 
registration. U. Melachrino, who was a brother 
of one of pltfs., M. Melachrino, A who had been 
fonnerly em])loyed by jdtfs. as their servant or 
assistant, entered into an agreement with one 
Poulides to act as manager of a cigarette business 
for Poulides, to be carried on under the style of The 
Melachiino higyptian Cigarette co., A the new Arm 
commenced business in premises in the immediate 


neighbourhood of pltf.’s premises, A solicited 
customers of pltf.’s firm, A made use of labels in 
imitation of those used by pltfs. Pltfs. brought 
an action A moved for an interim injunction : — 
Held : defts.’ business was in fact the business of 
Poulides, A U. Melachrino could not sell his name 
to Poulides for the purpose of enabling him to 
carry on a rival trade, A the less so because the 
purpose was that of cairying on a rival trade 
fraudulently, A therefore pltfs. were entitled to an 
injunction restraining defts. from carrying on 
business under the name of Melachrino A co., or 
of Melachrino.— Melachrino (M.) A Vo. v. 
Melachrino Egyptian Cigarette (Jo. A Meia- 
cimiNO (1887), 4 R. P. C. 216. 

Annotatums ; — Apld. Teofanl v. Toofniii, lie Teofaui’H Tiad»3 

Mk.. IJU13] 2 Ch. Beld. Hammoud v. Bruiiker 

1892), 9 Jl. P. C. 301 ; Powoll v. Birmiugham Viriegav 
Irewciy Co., [1890J 2 Ch. 54. 

1057. .] — A co. ” Madame Tussaud A 

Sons, Ltd.,” registered under Companies Act, 1862 
(c. 89), was granted an injunction to restrain the 
I'egistration of a proposed new co., ” Louis Tussaud, 
Ltd., ” which was promoted by Louis J, Tussaud 
A Eriends, for the x^urposo of carrying on a similar 
business or exhibition to that of ” Madame 
Tussaud A Sons,” A in which Louis J. Tussaud 
was to be manager. 

Qu. : whether if Ijouis Tussaud had originally 
commenced A carried on business of a similar 
character in his own name A on his own account, A 
had taken partners, A as ” J^ouis Tussaud A Co. ” 
they had transferred the business A goodwill to a 
co., of which Jjouis Tussaud was to be jiaid servant, 
that CO. would have been prevented by injunction 
from proceeding to registration of it under his 
name as a limited co. 

Senihle : Louis Tussaud could not for valuable 
consideration or otherwise confer on another person 
the right to use the name of Tussaud in connection 
with a business which he had never carried on A 
in which he had no interest whatever. — Tussaud 
V. Tussaud (1800), 44 Ch. D. 678 ; 59 L. J. Ch. 
631 ; 62 L. T. 633 ; 38 W. K. 603 ; 6 T. L. K. 272 ; 
2 Meg. 120. 

Annotaiwns : — Apld. lino Cotton SpiimoJH Doublers’ 

AsBocn. A Cash v. Hai wood Cahh, [1907 ] 2 Ch. 1 8 1. Consd. 

Waring & GllJow v. (Jlllow Ulllow (1916), 32 T. L. It. 

389. Reid. Dutton, Massev (Llvoipool) v. Dutton, 

MaHHoy (1923), 40 K. P. C. 413. jttentA Cowley v. C’owlej 

(1900),I83 L. T. 218. 

1058. .J — Thuuneloe v. Hill, No. 

1276, post. 

1059. .] — Fine Cotton Npinners A 

Doublers’ Assocn., Ltd. A Cash (John) A Sons, 
Ltd. V. Hahw OOD Cash A Co., J^td., No. 1027, ante. 

1060. Right to restrain use of name assigned.]— 

Melachrino (M.) A Co. v. Metlachrino Egyptian 
Cigarette Co. A MET.ACimiNO, No. 1056, ante. 

Where sale of business.] — See Sub-sect. 3, 

ante. 


1064 i, Procedure. \ — A 

person who has omitted to comply 
with the provlHlons oi Regiatration of 
BuBluees Namee Act, 1916, may obtain 
gonoral relief from the dlgahlUtleB 
Imposed by that Act on proof that his 
omisslou was duo to inadvertence & 
compliance with such directions as the 
ct. may give as to service of notice & 
of the application be publication of 
odvcrtlHements. — He Murpuy (1918). 
53 I. L. r. 143.—IR. 

r. .] — Leger & Son v. 

Bourque (1925), 62 N. B. II. 340.— 
CAN. 

t. ISimiUtrity of — The opinion 

of the Registrar as to the similarity of 
the nouicH of different cos. is not oon- 
elusivo under Inventment & Loan 
bocletles Amendment Act, 1898 (c. 7), 


H . 2. — British Columbia PEimANENT 
Loan, etc. Co. v. Wooiton (1898), 6 
B. O. K. 382,— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

1060 i. liifjht to restrain use of name 
assiffncd.]— An assigaec of the light to 
use a trade name can stand in no better 
position than his assignor. 

T., carrying on business os " T. & 
Co.,” was restrained by injunction from 
using the name of “ T.” or ” T. & Co.” 
ujthout adding thereto an express 
statement that the said firm had no 
foimeetlon with the Ann of T. Bros.,” 
pltfs. ill this suit. T. subsequently 
aHsltped the goodwill be stock-in-trade 
of his business with his registered trade 
mark to deft, who took with notice of 
the injunction : — Held : deft, could 


not trade In the name of ” T.” or “ T. 
& CJo.” without the addition directed 
by the injunction. — Phatten v. Pea- 
cock (1899), 20 N. S. W. Eq. 147.— 

AUS. 

1060 ii. .] — Debtor assigned to 

D., us trustee for the benefit of all his 
ci'edltors, all real & personal effects 
to which debtor was entitled. No 
referanco in specific terms was made to 
the goodwill of pltf.’s business or Ids 
trade name : — Held : pltf.’s trade 
name passed to D. under the deed of 
asslgumcut. Though such assignor 
has the right himself, wholly inde- 
pendent of bis assignee or trustee, to 
trade imdor his old trade name, he is 
not entitled to rastraln any other 

g erson who is doing the same thing 
onostly, & could not rostraia doft. 
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SUB-8B0T. 5. — Names of Companies. 

See Companies, Vol. IX., pp. 03-72, Nos. 190- 
261. 

Sub-sect. 0. — ^Action P’011 Passing off. 

See Sect, 6, sub-sect. 4, poet. 


Sect. 3.— TRADE NAMES OF BUSINESS PREMISES. 

1061. General rule— Owner entitled to use any 
name.] — Nicholson v. Buchanan, No. 1214, poet. 

When use of name restrained .] — See Sect. 6, 
sub-sect. 7, F., poaU 


Sect. 4.— TRADE NAMES OF GOODS. 

Sub-sect. 1. — Right to Exclusive User. 

A. In General. 

1062. How right acquired— By prior user.] — 

WOTHEBSPOON V. CURRlE, No. 1073, pOst. 

1063. Name of new article.] — 

(1) Pltf. manufactured a fluid which he sold under 
the name of “ Ai'omatic Bitters,” & it was described 
by tliis name upon the wrappers of the bottles in 
which it was sold. It became, however, generally 
known in the market by the name of “ Angostura 
Bitters,” it having been originally manufactured 
at the town of Angostura in Venezuela. The 
name of this town was afterwards by a decree of 
the state, changed to Ciudad Bolivar. After this 
change had taken place, deft, began to manu- 
facture in the same town a different fluid, which 
he at first sold under the name of ” Aromatic 
Bitters,” but, having been restrained in an 
English colony from using that name, he adopted 
the name ” Angostma Bitters,” placed it upon 
the wrappers of his bottles, also registering his 
wrappers at Stationers’ Hall. His wrappers were 
very similar to those of pltf., but they contained 
a statement that the fluid was prepared by deft. 
After tliis pltf. adopted the name ” Angostiu'a 
Bitters,” & placed it upon his wrappers, & he 
brought an action against deft., claiming an 
injunction to restrain him from imitating pltf.’s 
wrappers, & from using the name ” Angostuia 
Bitters.” At the time when the action was 
brought pltf. had ceased to carry on his manufac- 
ture at Ciudad Bolivai* : — Held : upon the evidence, 
deft, had been ^Ity of an attempt to deceive, 
& though he could not be restrained from using the 
name ” Angostura Bitters,” in case he should ever 
discover pltf.’s secret, & manufactm’e the same 
fluid, yet he must be restrained from using the 
name so as to deceive the public into the belief 
that his fluid was pltf.’s. 


(2) It was alleged by deft, that pltf. was dis- 
entitled to relief, because, at the time of the trial, 
he was using wrappers which contained a mis- 
representation. Pltf. did not begin to use those 
wrappers until after the action had been brought : 
— : there was in fact no misrepresentation in 
the wrappera in question, but, even if there had 
been, a misrepresentation not made till after the 
commencement of the action would not have 
affected pltf.’s title to relief. 

(3) It is to be observed that the person who 
roducers a new article, & is tlie sole maker of it, 
as the greatest difficulty, if it is not an im- 
possibility, in claiming the name of that article as 
his own, because, until somebody else produces 
the same article, there is nothmg to distinguish 
it from. No distinction can arise from using the 
name of the class so long as the class consists of only 
one species, for then the name of the species & 
the name of the class will be the same (Fry, J.). — 
SiEGERT V. Findlater (1878), 7 Oh. D. 801 ; 47 
L. J. Oh. 233 ; 38 L. T. 349 ; 26 W. R. 459. 
AinLotatums : — As to (1) Consd. Humphries v. Taylor Diug 

Co. (1888), 09 L. T. 177. Apld. Powoll v. Birmingham 
Vinegar Biewoiy Co., |1894] 3 Ch. 449. BeSd. Birming- 
ham Vinegar Brcweiy Co. v. I’owcll, [1897] A. C. 710. 
As to (3) Cousd. Powell r. Birmingham Vinegar Brewery Co,, 

1 1894] 3 Ch. 449. Apprvd. Cellular Clothing Co. v. Mnxion 
&: Mun-ay, 11899] A. C. 326. Refd. Pels v. Hedley (1903), 
19 T. L. li. 340 ; Biitish Vaeuum (^leaner Co. v. New 
Vacuum Cleaner Co., [1907] 2 Ch. 312 ; Edge v. Nleeolls, 
11911 1 1 Ch. 6 ; IIoillok’B Mailed Milk Co. v. Wummerakill 
(1916), 114 L. T. 481. 

1064. Long user.] — Pltfs., a fii’in of pyro- 

technists, & their predecessoi’s in business had for 
nearly fifty years, namely, since 1866 down to 
1910, been making & selling fireworks under the 
description ” Orystal Palace Fireworks ” they 
having throughout that period the exclusive right 
of giving firework displays at the Crystal Palace. 
In 1891 they had registered as an old trade mark in 
connection with fireworks the words ” Oiystal 
Palace.” They had also registered two other 
trade marks consisting of representations of the 
Crystal Palace. They used the term for all theh 
goods of the firework class. It was not limited 
to the displays that they gave at the Crystal 
Palace. Their goods were asked for as ” Crystal 
Palace Fireworks ” & were supplied under that 
name, Pltfs. having ceased to have the conti'act, 
defts. another firm of pyrotechnists, obtained in 
the year 1910, the right to give firework displays 
at the Crystal Palace, & thei*cupon they sought to 
describe their fireworks as ” Ciystal Palace Fhe- 
works ” with the addition of their own name : — 
Held : pltfs. liaving for neaily fifty years applied 
the words ” Crystal Palace ” to their goods, it 
was irrelevant to consider whether they had still 
got the right to give displays of fii*eworks at the 
Crystal Palace ; the use of those woi*ds did not 
imply that they had ; & therefore they were 


from using the said trade name. — 
Feune V. Wilson (1900), 26 V. L. II. 

422.— AUS. 

1060 iii. ,] — The proprietor of a 

urm name of no pecuniaiy value per ee, 
& not being merely his own name, who 
has sold the bu^ess with which it 
was connected, & with It the right to 
use tho firm name for a limited period, 
cannot, after tho expiry of tho time, 

g revent the user of sucJi name, when 
0 himself does not carry on or Intend 
to carry on businoss under it. — Love 
t>. Latimer (1900), 32 O. R. 231 ; 20 
C. L. T. 456.— CAN. 

PART V. SECT. 3, 

, a. RiglU to exclusive use — Neces- 
sity for personal user.] — User by the 
public is not suflQciont to attach a 
uesignation to a businesa bo as to make 


it equivalent to proprietor’s poi*8oual 
user thereof. A name in controversy 
being merely descriptive of tho nature 
of the business & tho locality of its 
operations. In the absence of evidence 
of user of tho name by proprietor or 
that the name of tho locality is so 
Inseparably connected with their 
estabUshmont that a secondary mean- 
ing is attributable to it, there is no 
groimd for protecting the name. — 
Robinson v. Boole (1889), 18 O, R. 
38 7. --CAN. 

PART V. SECT. 4, SUB-SECT. 1.— A. 

1064 1. How right acquired — Long 
user .) — While there is no property in 
the name of a manufaotured aiiiclo, yet 
where a particular article has for many 
years been manufactured & sold under 
a particular name, other persons fraudu- 


lontly taking advantage of such name 
will be ro-sirained. — Russia Cement 
Co. V. Le Paub Liquid Glue, Oil & 
Fertilizer Co., Ltd. (1909), li 
B. C. R. 317.— CAN. 


1064 ii. .] — MAfi’HEWS V. 

Omanskv (1913), 25 W. L. R. HU3 : 
5 W. W. U. 382 ; 14 B. L. R. 168 
24 Man. L. R. 85.— CAN. 

1064 iii. .]— Jagarnath & 

Co. V. Creshwell (1913), I. L. R, 40 
Calc. 814.— IND. 

T ; •!-- Swadeshi 

Milix Co., Ltd. v. Juooi Lal, Kamla- 
pat Cotton Mills Co., Ltd. (1926) 
1. L. R. 49 All. 92.— mb. 

1084 V. ;^-— .]— ADAM.TEE Ha- 

JEE Bawood & Co., Ltd. v, Swedish 
^UTOH Oo. (1928), I. L. R. 6 Ran. 221. 

— IND. 
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Sect. 4 . — Trade names of goods: Siib-scet. 1, A. 

J9.1 

entitled to a perpetual injunction to restrain 
defts. — B kock (C. T.) & Co.’s “ Ckystal Palac k ” 
PiREWOKKS, Ltd. v. Pain (.Tames) & Sons (1911), 
105 L. T. 970 ; 28 R. P. C. 097, 0. A. 

1065. By repute.] — l^ltfs. purchas(*d from 

a firm established in the United States, knowledp* 
of a secret mode of making crucibles, wliicli had 
acquired a reputation in America as “ Patent 
Plumbago Crucibles,” although the process had 
never been patented: — Held: i)llfs. could not 
maintain a bill to restrain others from pirating 
this designation.— Morgan v. M'Adam (1800), 30 
L. J. Ch. 228 ; 15 L. T. 348. 

1060 . .j — manufacturer who has 

produced an arlicle of merchandise, c.g, a. new 
pattern of clolli A applied to it a jjarticular fancy 
name, A sold it with a particular maik, under 
whicli name & mark it lias obtained currency 
in the market, ac(|uires an exclusivfi right t<i the 
use of such name A mark, A is entitled to restrain 
all other ptTsons from using such name A mark to 
denote articles similar in kind A appearance, 
although lie may have no exclusive right of manu- 
facturing the article. If the use of such name A 
mark, by any other person than the tir.st inventor, 
has b(H'n adopted for the pui'pose of selling goods 
of an inferior quality, though of similar external 
appearance, so that i)urcha&ers may be misled into 
the belief that they are buying the goods of the 
first inventor, the injuiy to the first inventor is 
one for which ho is entitled to compensation in 
damages, A relief by injunction. — IL lkst v, Den- 
ham (1872), L. P. 14 Lq. 542 ; 41 L. J. Ch. 752 ; 
27 L. T. 50. 

Annutahous .*- Refd. C'n])o V. Evjhih (J S71). L. P. ] H K<(. 1 38 ; 
Jir “ Alpine ” 'I’rudc* Mk., Hluplcy cV 8inltli’h Applu. (I<SH6). 
r»l L. J. ('h. 727. 

1067. .] — Goodfellow V, Prince, No. 

1240, pesf. 

1068. Though name used for other 

classes of goods.] — Where A. introduces into the 
market an article which, though iireviously known 
to exist-, is new as an article of commerce, A lias 
required a reputation therefrom in the market by 
a name not merely descriptive of the article, B. 
will not be permitted to s(dl a similar article imdcr 
the same name ; A this, although the peculiarity 
of tlie name in question has long been in common 
use as applied to goods of a different kind. It will 
make no difference that pltf . has also a trade mark 
which has not been taken by deft.— Braham v. 
Bustard (1803), 1 ITem. A M. 447 ; 2 New Kep. 
572 ; 9 L. T. 199 ; 27 J. P. 708 ; 11 W. B. lOtil ; 
71 E. B. 195. 

Avnotaiions : Apld. Ford V. Fobter (1872), 7 CTi. App. (ill ; 

V. Fiadlator (1873), L. H. 17 Ep. 21). Distd. 
liiiioloam Maiiiifucturiiig Co. v. Nulin (1878), 7 Ch. D. 
834. Expld. Kelly v. BDch (1880), 13 Ch. D. CS2. 
Apld. I'owoll V. Blniihighum Urowery Co., (180(5] 2 C’li. fA. 
Refd. Ih'ddaway v. Buoham, |18l)(i] A. C. lUO ; 10 Chese- 
hroiigh’H Trade Mk. “ Vumdiiu',” LI 002] 2 Ch. 1 ; ii'c 
(Jcbtetiier'b Trade Mk., [1007] 2 Oh. 478. 

ivou, .J — J.XJL xTAu-itii Lueie IS no ( 


law or statute establishing the registration of trade 
marks, A no authority exists from which an 
exclusive right to a particular trade mark can be 
obtained ; but by the general principles of the 
commercial law, as soon as a trade mark has been 
so employed in the market as to indicate to pui- 
chasers that the goods to which it is attached are 
the manufacture of a particular firm, it becomes 
to that extent the property of the firm. Wherq 
cigarettes made by applt.’s firm became favour- 
ably known under the trade mark “ Kaisar-i- 
llind ” : — Held: (1) the use of that trade mark 
by others for hats, soap, pickles, etc., could not 
impede the acquisition of an exclusive right to it 
as a trade mark for cigarettes ; (2) resps. should be 
resi rained from using for cigarettes a copy of the 
said mark with colom^able variations, such copy 
being likely, even if not intcnd(‘d, to deceive pur- 
chasers info the belief that such cigarettes were 
manufactured by applt.’s fhm.— Somerville v. 
ScHEMBRi (1887), 12 App. Cas. 453 ; 50 L. J. P. 

01 ; 50 L. T. 451 ; 3 T. J.. B. 443, P. C. 

Amiolaiions : — .l.s to (1) Consd. lluinpliii«‘H v. Tu>]()i IliUK 
{Uk <1888),.')!) L. T. 820. (ic ntrallij, iReM. Bow r. llaiL, 
IlDO.'iJ 1 K. B. .'•)1)2. 

1070. Name common to trade.] — A manu- 
facturer using, to describe articles made by liim, 
the name of another manufacturer, must justify 
the use thus made of a name not his own, by show - 
ing that such name is understood by the trade A 
the public to denote a patented or other article 
of a particular tyiie, structure or arrangement of 
parts, A not a maik or sign of a particular manu- 
facturer. It makes no difference in this principle 
tliat such name docs not appear upon the articles 
sold, but only in advertisements or ijrico lists ; 
nor that the articles bear the selling manufactm-ers’ 
own trade mark A labels, stating them to be manu- 
factured by liim, A that statements to the same 
effect appear in the advertisements A ])rice lists. — 
“ Singer” Machine Manufacturers v. Wilson 
(1877), 3 App. Cas. 370 ; 47 L. J. Ch. 481 ; 38 
L. T. 303 ; 20 W. B. 004, 11. L. 

J Consd. ClK'nvln x\ Walker (1 877), 5 CJi. J). 
850 ; MitehuB i\ Henry (18S0), J5 Oh. D. J8J ; 20 Chorllon 
Sc Dutfdule’fl TTiidu Mk. (188.')), 53 L. T. 337 ; 'J’nrton r. 
Turtou (1889), 42 Oh. J). 128 ; Tallernmn x\ DowbiuK 
Iludiaot IIea( (^o., 11900] 1 Ch. 1 ; UniveiHul Wiudiug- Oo. 
V. Hatterslev (1915), 32 11. 1\ O. 479. Refd. Coinly r. 
Mitchell (1877), 37 J^, T. 7(5(5 ; Linoleum Mauiifacluring 
Oo. V. Nairn (1878), 7 Oh. D. 83 i ; Melzler r. Wood 
(1878), 47 L. ,1. (3-1. 025 ; SieKcrl v. FindJatur (1878), 7 
('ll. J). 801 ; Orr EnvIuk v . Johnston (1880), 13 Ch. D. 
434 ; Singer Maimfaeturing Co. v. Loog (1882), 48 L. T. 3 ; 
]{c 1‘almer’H TiadeMk. (1883), 24 Ch. 1). 504 ; Blair v. Stock 
(1881), 52 L. T. J23 ; Slazengcr v. Feltham (2) (1880), (5 
it. P. O. 531 ; Borl hwiek v. Evening Post (1888), 37 Ch, D. 
449 ; Jay V. Ladlei (1888), (50 L. T. 27 ; Bodega Co. v. Owens 
(1889), 0 B. P. C. 230; Bodega Co. v. Owens (1889), 7 
B. P. O. 31 ; I'ovell r. Binninghain Vinegar Brevery Oo., 
[1890] 2 Oh. 51 ; lie V(‘rily’s Trade Mk., lie Hall & Wood- 
hoiibc'H Trade Mk. (1901), 18 T. L. B. 214; Bourne v. 
S\\an Sc Edgar (1902), 51 W. B. 213 ; Pullman r. Pullman 
(1919), 30 B. Jh C. 210 ; Ooodall v. Waddington (1924), 
D B. 1*. C. (558 ; Havana Cigar Sc Tohueco T'actories r. 
Oddenino. 11924] 1 (Ti. 179. Mentd. Bow v. Hart, [1905] 

1 K. B. 592 ; Jie Crook's Trade Mk. (1914), 110 L. T. 474. 

1071 . ,] — Pltfs. who were the manufacturers 

uf a- luticijiiie for tejLtilu wixiuiug known as i-he 


1066 i. By rcpvteA — A party is 

entitled to prevent another from 
afllxing his name to a machine genei’ally 
known by bis name, although ho has 
not a patent, & the machine is not 
manufactured by him, nor imder his 
authority. — Wilkik v . MTJuLLOcn A 
Co. (1823), 2 Sh. (Ct. of Sess.) 413.— 
SCOT. 

1070 1. Name common to trade .] — 
Pltf., having registered as a trade mark 
the words “ Imperial Cough Drops,” 
sued deft, for Infringement thereof by 
soiling confectionery under the name 
“Imperial Cough Candy ” i—HeZci .* 
Inasmuch os the evidenoe showed that 


the word “ Imperial ” os a dcbignatioii 
or mark for cough drops or candy was 
really jmblic jiroperty, A a common 
brand or designation for candy long 
before pltf.’s registration, pltf. had not 
the right to attribute to that which he 
might manufacture a name which had 
been for years before a well known A 
current name by which that article 
was defined ; A the action must be 
dismissed. — Watson e. WithTCMvi; 
(188G), 12 O. B. 449.- CAN. 

1070 ii. .] — The words “chicken 

traddies ” having been in use in the 
trade for a long period prior to rcsp.’s 
trade mark, A such w'ords forming 


I3art of the English language A thereby 
become 'pvblici jnris, could not bo 
appropriated by any one as his trade 
murk, A, further, that such words 
being descriptive of the character A 
size of the goods did not dlbtinguish 
the goods of the jiroprletor of such 
trade murk from those of other persons, 
A a trade mark for the same was 
fnndauKMi tally null A void A should 
bo expunged. — W indhor (J. \V.), Ltd. 
r. Maritime Fjhii Corpn., [1920] 1 
1). L. lU 087 ; [1926] Exch. C. R. 31.— 
CAN. 

b. Title of periodical.] — Bekd v. 
O-Mkara (1888), 21 L. K. Ir. 216.— IR. 
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“ Universal Winding Machine ” brought an action 
against defts., who were manufacturers of looms, 
winding & other textile machinery, to restrain them 
from passing oil their* machines as & for pltfs. by 
the use of the term Universal as part of the name. 
It appeared that J setters l^atent had been granted 
in respect of the machines manufactured by pltfs. 
which had expired in 1906. Defts. had called 
their machines by various names until 1912, when 
they adopted the name “ Universal.” Defts. 
contended that the term was an ordinary English 
word which had not acquired a secondary meaning, 
that it was a descriptive word, &, furtlier, that it 
was always used by them in conjunction con- 
spicuously with their own name address, & there- 
fore could not lead to confusion or passing-oil : — 
Held : defts. were entitled to make & advertise 
for sale Universal Machinery by the names 
” Universal Wind ” or ” Universal Machine ” 
or ” Universal Winding Machinery,” & their 
machinery was sufificiently distinguished from the 
machinery of pltfs. — T Universal Winding Co. v, 
llATTERSLEY (GEORGE) & SONS, LtD. (1915), 32 
JU P. C. 479. 

Ann-oUHion : — Refd. Horlick’H Multcd Milk C‘o. r. Siim- 

inorsklll (1916), 114 L. T. 181. 

1072 . Right of retailer— Goods sold by manu- 
facturer In bulk —Registered mark of manufac- 
turer.] — A manufacturer who sells to a dealer, 
in bulk, an article usually sold & used in small 
quantities, without any restriction as to its dis- 
posal, must be taken to authorise the dealer so to 
sell it as being liis vendor’s manufacture. The 
dealer may therefore call the article by tlie name 
I’egisterod by the manufactiuer as his trade mark. 
— CoNDY & Mitchell v. Taylor & Co. (1887), 
50 L. T. 891 ; 3 T. L. H. 605. 

Annotation • — Refd. lie Apollliuiiis CV>.’b Tin(l(> Mks.. 118‘MJ 

2 ('h. 180. 

Titles of publications & newspapers.] - See 

Copyright, Vol. XIII., pp. 177, 178, Nos. 13]- 
142 ; Press Jc Jointing, Vol. XXXVII., p. 516, 
Nos. 74-80. 

Trade name of partnership — After dissolution.] - 

See Partnership, Vol. XXXVI., p. 497, Nos. 1636, 
1637. 

D. Local Name. 

1073 . Right acquired by long user — Though 
locality of manufacture changed.] — A name may 
become a trade denomination & as such the pro- 
perty of a particular pei’son who lirst gives it to 
a particular article of manufacture. The employ- 
ment of the name by another person for the 
purpose of describing an imitation of that article, 
is an invasion of the right of the original manu- 
facturer who is entitled to protection by injunction. 

W. bought the business of Olenfield starch 
making, advertised his starch for more than 
twenty years by that name. Tlie word Glenlleld 
was the place where the starch was first made, but 
afterwards it was made by W. elsewhere. C. 
bought a small place at Glenfield, & made starch, 
& used labels imitating W.’s, «fe calling the place of 
making it Glenfield. People were likely to be 
deceived in thinking C.’s starch was the same as 
W.’s ; — Held : W. was entitled to an injunction 
to luevent C. from using the word ” Glenfield ” 
on his labels of starch. — W otherspoon v. Currie 
( 1872), L. R. 6 n. L. 508 ; 42 L. J. Ch. 130 ; 27 
L. T. 393 ; 37 J. P. 294, H. U. 

Annnfaiimi^ :—Avld. Hii-st y. Deiibum (1872), L. K. 14 Eq. 

512. Distd. Huggett y. FiiidlaU*r (187U), L. K. 17 Kq. 29. 

PART V. SECT. 4, SUB-SECT. 1.— B. 

o. Whether user permias'ible by 
rivtal trader. \ — Pltfs., who were the 
owiiers of a mineral spring In Helidon, 

J. — VOL. XLIII. 


Consd. Mossam w Thorley’s Cattle Food Co. (1880), 
14 Ch. D. 748. Apld. Johnston v. Orr Ewing (1882), 

7 App. Cas. 219. Consd. ThompHon v. Montgomery, lie 
Joule's Trade JVlkH. (1889), 41 (In D. J5. Apld. Keddaway 
V. Banham, 11898] A. (k 199. Consd. Saxlehucr v. ApoL 
linaris Co., 11897]! Ch. 893 . Apld. VVorct'st lvO> u 1 Poroc - 
lain Co, V. Locko, Wofcoatoi Royal Porcelain Co. v. RhodcH 
(1902), 18 T. L. R. 712. Distd. Grand Hotel (^o. of 
Caledonia Springy y. Wilson, 11904] A. C. 103. Refd. Cope 
V. Evans (1874), L. R. 18 Eq. 138 ; Esteonrt r. Estcourt 
Hop Essence Co. (1874), 31 L. T. 5G7 ; Singer Machine 
Manufacturers V. Wilson (1877), 3 App. Cas. 376 ; Mctzlerv. 
Wood (1878), 8 Ch. 1). GOG ; Siegert v. Flndlater (1878), 
7 Ch. D. 801 ; Kelly y. Ryles (1880). 13 Ch. D. 082 ; Blair 
V. Stock (1884), .02 L. T. 123 ; He “ Alpine ” Trade Mk., 
Stapley & Smith’s Appln. (188.0), .04 L. J. Ch. 727 ; Schove 
V. Sehinliickd (188G), 33 Ch. D. .010 ; Hatehard v. M^>ge 
(1887), 18 Q. B. J). 771 ; Somerville v. Sehembil (1887), 

1 2 App. Cas. 4.03 ; Roddaway v. Bentham Hemp Spinning 
Co,, [1892] 2 Q. B. 639; Powell y. Birmingham Vinegar 
Brewery Co., [1894] 3 Ch. 449; Powell v. Birmingham 
Vinegar Brewery Co., [1890] 2 Ch. 54 ; Royy. Lecouturier 
(1907), 98 L. T. 197; Kinnel v. Balluntlne (1909), 27 
R. P. C. 185. 

1074. .] — By the French Law of 

Associations, 1901, the Monastery of La Grande 
Chartreuse was dissolved & the property of the 
monks confiscated & rested in a liquidator appointed 
by the Govt. The monks for many years had 
manufactured by a secret process a liqueur 
known as ” Chartreuse.” The business & pro- 
perty of the monks were sold by the liquidator to 
a CO. which made k, sold a similar liqueur under 
the old name ” Chartreuse.” The liquidator 
procured the insertion of his name as owner of 
certain trade marks & labels formerly employed 
by the monks ; — Held : the liquidator & liis 
assignees were not entitled to the use of the word 
” Chartreuse ” as descriptive of the goods made" 
by them & the monks w’ere entitled t o have the 
liquidator’s name as owner of the trade marks & 
names expunged from the register. — L ecouturier 
V. Key, [1910] A. C. 262 ; 79 L. .T. Ch. 394 ; 102 
L. T. 293 ; 26 T. L. R. 368 ; 54 Sol. Jo. 375 ; 27 
R. P. C. 268, II. L. ; affg. S. C. sub nom. Key v. 
Lecouturier, [1908] 2 Ch. 715, C. A. 

Avnotat lon^ : — Refd. lie Ninchutc'l Ahphalt(‘ Co.’h Tiadc 
Mk., [1913] 2 C’h. 291 ; Polret v. Poitet & Nubh (1920), 
37 R. 1’. C. 177 ; Akslonaimoyo ObBchestvo A.M. Luther 
V. Sagor, |J9?IJ 3 Iv. IL 532 ; Banque Internal lonalo do 
Commerce do Potrograd r. (JoukaBHOw, [1923] 2 K. B. 682. 
Mentd. Sedgwick ColliiiB v. Rosbia Iiibco. of I'ctrograd, 
[1920] 1 K. B. 1. 

1075. .] — Resps. were long established 

brewers at the town of Stone, in Staffordshire, k 
their ales had long been known in the trade as 
” Stone Ales.” Applt. had recently (‘stab fished 
a brewery at Stone, k the cts. below came to the 
conclusion that ho intended to use the nanu* 
” Stone ” in connection with his own ales in such 
a way as to h‘ad to the belief that his ales were 
tho.se of resps. Injunction granted restraining 
applt. from ” carrying on the business of a brewer 
at Stone under the title ‘ Stone Brewery ’ or ‘ Mont- 
gomery’s Stone Brewery,’ or under any otlud* title 
so as to represent that deft.’s brewery i.s the 
brew€*ry of pltfs., & from selling, or causing to be 
sold, any ale or beer not of pltfs.’ manufacture* 
under the terms ‘ Stone Ales’ or ‘ Stone Ale,’ or 
in any way so as to induce the belief that such ale 
or beer is of pltfs.’ manufacture, k from infringing 
pltfs.’ registered trade marks or any of them.” — 
Montgomery v. Thompson, [1801] A. C. 217 ; 
60 L. J. Ch. 757 ; 64 L. T. 748 ; 55 J. P. 756 ; 
8 R. P. C. 361, H. li. ; affg. S. C. sub nom. Thomp- 
son V. Montgomery, Re Joule’s Trade Marks 


(1889), 41 Ch. D. 35, C. A. 

AnnotatUms : — Apld. J^alne v. Danlells’ Bi’eworioH, Re 
Paine *H Trade Mkb., [1893] 2 Cii. 507 ; Powell t?. Blrmlug- 

woro the proprietors of a rcgisU'red popularity In Australia. Deft., having 

trade mark of which the ^vord^ bocomo possessed of another spring In 

“ Helidon Hj)a Water " formed a part, the some district, sold the mineral 

& the mineral waters from their spring waters therefrom In bottles, the labels 

obtained under that name great of which stated the waters to have 
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ham Vinegar Brewery Co., [1894] 3 Ch. 449 ; Thompaon 
V, Miller, He Thompaon’B Trade Mk. (1896), 13 R. P. C. 36. 
Consd. Powell V. Birmingham Vinegar Brewery Co., [1896] 

*2 Ch. 54. FoUd. lleddaway v. Banham, [18ftU] A. C. 199. 
Apld. r*lnet r. Maison Pinet (1897), 77 L. T. 322. Re!d. 
He BnrlaiuPa Trade Mk., Bnrland v. Broxhimi Oil Co. 
(1889), 42Ch. I). 274 ; JFi'f Edglngton’aTrade Mk., Ed^ngton 
V. Edgrington (1889), 91 L. T. 32.3 ; Baker v. Uawhon (1890), 
4.6 Ch. D. 619 ; HimtJey &; Palmers v. Reading Blflcnlt Co. 
(1893), 37 Sol. Jo. 494; He PowelPa Trade Mk., [1893] 

2 Ch. 388 ; He Talbot’s Trade Mk. (1891), G3 L. J. Ch. 2G4 ; 
London (Jeneral Omnibus Co. v. Felton (1896), 12 T. L. K. 
213 ; Valentino Meat Juice Co. v. Valentine Extract Co. 
(1900), 83 L. T. 259 ; Walter a. Ashton (1902), 71 L. J. Ch. 
839; Worechter Rojal Poieelaln Co. v. JiO( ke. Same v. 
Rhodes (1902), 18 T. L. li. 712, (Jrand Hotel Co. of 
Caledonia Springs v. Wilson, 11904] A. C. 103 ; Re Cros- 
lleld’s Appln., He Callfoniia Fig Syrup Co.’s Appln., He 
Brock (1909), 101 L. 'P. .587 ; J’liee’s l*atent Candle Co. 
r. Ogston & ’rennant (1909), 2G R. J’. C. 797. 

1076. .] — Rosp. had for years manufactured 

& sold under the name “ Yorkshire Relish ” a 
sauce made according to a secret recipe, &, the 
term “ Yorkshire Relish ” had come to mean that 
l»articulnr manufacture. Applts. began to make a 
sauce, nearly resembling resp.’s sauce, which 
they sold as Yorkshire Relish so as to induce 
purchasers to believe that it was resp.’s “ York- 
shire Itelish,” altliough the purchaser's did not 
in fact know the name of rosp. in connection with 
the sauce : — Held : resp. was entitled to an 
injunction restraining applts. from using the words 
“ Yorkshire Relish ” in connection with their 
sauce without clearly distinguishing it fix)m resp.’s 
sauce.— B irmingham Vinegar Brewery Co. v. 
Rowell, [1897] A. C'. 710 ; 00 L. J. (^h. 703 ; 70 
Tj. T. 702 ; svh now. Powei.l v. Birmingham 
Vinegar Brewery Co., I/td., 14 R. I*. C. 720, 
U. L. 

Annoiadovfi : — Consd. Jamlosou r. Jomb'Hon (1898), 11 
T. L. R. IGO ; Woingarten v. Dayor (1903), 88 L. T. 1G8. 
Apld. L«*couUirl(’r r. Rt*y, (19101 A. (\ 2G2 ; Edge r. 
Nicrollh, [1911] A. C. G93. Distd. Hotlick’s MalU'd Milk 
Co.r. SuinnuM'Hkill (1916), 85 L. J. C^h. 338. Reid. Chnors 
V. CblvfTH (1900), 17 R. 1\ C. 420 ; Valentine Meat Juice 
Co. V. Valentine Extract Co. (1900). 83 Ij. T. 259 ; CubIi 
1 ?. Canh (It)Ol), 84 L. T. 349 ; Kinnell r. Ballanlliie (1909), 
27 R. I*. C. 185; He Teofani’b Trade Mark, 'Peofanl r. 
Teofnnl (1913), 109 L. T. 114. 

1077. The original factory of china & 

porcelain known as “ Worcester ” or “ Worcester 
(Uiina ” was founded at Worcester in 1751 . From 
1780 to 1801 there were Iwo factories & firms, 
from 1801 to 1840 lliree factories A: lirms, & from 
1840 to 1889 two factories lirms engaged 
independently in tliis manufacture at Worcester. 
Since 1889 pltfs., Avlio claimed to be the successors 
of all tlie above-mentioned firms, had been the 
only manufacturers of cliina or porcelain in 
Worcester until 1897, when one Locke, wlio had 
be£‘n in their employment, set up a new manu- 
fact^ory. In 1898 Locke sold his business to deft. 
CO. It appeared that there were no natural advan- 
tages, in the way of soil oi’ water or otherwise, 
attacliing to tlie city or county of Worcester making 
it specially suitable for the manufacture of china 
&; procelain, that the productions of the 
Worcester makers had never been confined to any 
special types, but had included specimens of all 
classes of such wares Ai all deseriiilions of design, 
subjects, & colouring. It also appeared that 
from some time ^irior to 1889 pltfs. had used, as 
generally as possible, the word “ Royal ” as well 
as “ Worcester ” in connection with their goods ; 
Ac since, in 1889, they acquired the works & 
business of Grainger, the last surviving of t he above- 
mentioned firms, they had kept those works as a 


separate establisliment, & had described products 
therefrom as “ Grainger’s Worcester China.” In 
two actions brought by pltfs. against deft. co. & 
against a retail dealer who sold the products of 
deft. co. as “ Worcester China”; — Held: (1) be- 
tween 1889 4& the commencement of sales by 
Ixjckc & deft. CO., the word “ Worcester,” as applied 
to current trade productions in china & porcelain, 
acquired & had a secondary meaning as denoting 
goods made by pltfs. at one or other of their 
manufactories to the exclusion of all other manu- 
facturers of china or porcelain Ac similar articles ; 
(2) pltfs. were not disentitled to relief either by 
reason of previous manufacturers having made at 
Worcester china now known as “ Worcester ” or 
by the fact that some of their goods wore described 
as ” Royal Worcester ” or “ Grainger’s Worcester 
China ” ; (3) although no actual instance of 

deception had been proved, the acts of defts. were 
calculated to deceive purchasers Ac the public 
into the belief that their goods were those of pltfs. 
— ^Worcester Royal Porcelain Co., Ltd. v, 
Locke Ac Co., Ltd., Same v. Rhodes (1902), 18 
T. L. R. 712 ; 19 R. P. C. 479. 

1078. Right acquired by repute.] — Though no 
exclusive right of property can bo acquired in 
the public Ac well known name of a geographical 
district, such a right may be acqi^ed in the 
application of such a name to a particular article 
of manufacture, if the article has acquired a 
reputation in the market under such name as a 
trade mark. — M'A ndrew v, Bassett (1864), 4 
De G. J. Ac Sm. 380 ; 4 New Rep. 123 ; 33 L. J. Ch. 
501 ; 10 L. T. 442 ; 10 Jur. N. S. 550 ; 12 W. R. 

I 777 ; 46 E. R. 965, L. C. 

Annotations • Consd. Moxwell r. Hoffg, Hoprf? v. Maxwell 
(J8G7), 2 Ch. Ai)i). 307 ; Ra8:i?ott o. Flndlater (1873), L. R. 
17 Eq. 29. Expld. Kelly v. Bylew (1880), 13 Ch. I). 682. 
Consd. Hi Halt’w Ai)])lrj., [1894] 3 (’h. IGG. Refd. Leather 
Clotli C^o. V. Ameiioan Leather (loth Co. (1805), 35 Jj. J. C'h. 
5.3 ; WolherHpooii r. Currie (1872), 42 L. J. t*h. 130 ; 
Moufeon e. Boehm (1881), 2G Ch. 1). 398 ; He “ Alpine ’’ 
Trade Mk., Slapley & Hmllh’e Appln. (1885), 54 L. J. Ch. 
727 ; Ji( Schmidt ’h Tiade Mk., Jackson Napper (1880), 
35 Ch. 1). 1G2 ; Bortlnvick v. Evening Post (1888), 37 
C’h. D. 449 ; Liceneod Victuallcr’B Newspaper Co. v. 
BiiiKharn (1888), 38 Ch. D. 139 ; He Paine’s Trade Mks., 
Paine V. Danied’s Brewoiies (1893), 08 L. T. 801 ; He 
HeiiHliani’s Trade Mk. (1895), 43 W. R. 615. 

1079. .] — An injunction will be granted on 

an interlocutx)ry motion to restrain the use or 
imitation of the name of a place, used as a trade 
mark, if pltf. proves priwd faeie^ that such name in 
the market has come to mean pltf.’s article 
obtained from such place. — R adde v. Norman 
( 1872), L. R. 14 Eq. 348 ; 41 L. J. Ch. 525 ; 26 
L. T. 788 ; 20 W. R. 766. 

Annotation -Refd. Free Fishers & Dredgers of Whitstahle 
V. Elliott (1888). 4 T. L. R. 273. 

1080. .] — Pltfs., under a grant from the 

owners, acquired the exclusive right of importing 
Ac selling in Great Britain, the mineral water pro- 
duced by a natural spring called ” Apollinaris,” 
at Alirweiler, in Prussia, which had for some 
years been known Ac sold in the English market 
under the name of Apollinaris Water,” Ac advertised 
Ac sold the same as “ Apollinaris Wat^er.” Subse- 
quently, defts. made Ac sold an artificial mineral 
water, being the chemical equivalent of the natural 
water, under the name & description of “ London 
Apollinaris Water, possessing all the properties 
of the natural water ” : — Held : pltfs. were entitled 
to an interim injunction, to restrain the use of the 
words ” London Apollinaris Water,” or of any 
other name of which the word ” Apollinaris ” so 
formed part as to be calculated to mislead the 


come from Helidon. In an action for 
an ininnetion to restrain deft, from 
\i8ing the word “ Helidon ” In describ- 
ing his mineral waters : — Held : the 


word “ Helidon,” being a geographical 
name, & not a fancy name, pltfs. were 
not entitled to its exclusive iiBe for 
the purpose of dcacribing mineral 


waters & the action must fail. — 
Helidon Spa Water Co., Ltd. v. 
Campbell (1900), 10 Q. L. J. 1. — 

AUS. 
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public. — ^A pollinaris Co., I/td. v. Norribh 
(1875), 33 L. T. 242. 

1081. .1— Rockingham Ry. Co., Ltd. & 

Jarrahdale Timber Co., Ltd. v. Allen (1896), 
13 T. L. R. 80, C. A. 

1082. .] — The P. co. had registered a trade 

mark consisting of an oblong label with a panoramic 
view of London looking across Blackfrairs Bridge 
with St. Paul’s Cathedral prominent in the centre. 
On tlie right-hand side of the label was a double 
circle containing a ship in full sail. The P. co. 
used this as a label with the addition of the words 
“ London Candles ” in large letters printed across 
it for many years in the Morocco market. They 
designated their staple candles for that market 
“ London Candles ” & these candles were, at least 
to a largo extent, known to customers by the native 
equivalent for these words. The candles were 
made up into packets wrapped in coarse blue paper 
with two orange labels, one being that described 
above, & the other an oval label bearing the 
words “ London Candles.” Wrapping candles in 
blue pai)ei*, with round & oval orange labels, was 
common to the trade. In 1906 O. & T. began to 
sell candles in the Morocco market, <fc a year later, 
afivor using a series of labels, each of which 
resembled the P. co.’s registered label more or 
loss closely, they began to use an oblong label 
showing a panoramic view of a town looking across 
a bridge to a domed building similar to St. Paul’s 
Cathedral. On the right hand side of the label 
was a circle containing a teapot with the words 
‘‘ Berrad Brand ” {anglice teapot brand). The 
words “ London Candles ” were printed on the 
label in the same type & position as in the P. co.’s 
label. The get-up of the packets was the same as 
that of the P. co. The P. co. sought to have O. & 
T. interdicted from using these labels : — Held : 
(1) O. & T.’s label was an infringement of the P. 
co.’s regist/ered trade mark ; (2) at common law, 
O. & ^j\’s label, taking the words “ London 
Candles ” without regard to their meaning as 
part of the pictoral design, was a colourable imita- 
tion of 1 he P. co.’s label, & O. & T. had been guilty 
ot passing-off in using it, particularly in con- 
nection with the same get-up as that of the P. co., 
though that by itself was common to the trade ; 
(3) the woids ” London Candles ” had acquired 
a secondary meaning in the Morocco market in 
connection with the P. co.’s candles ; & O. & T. 
were not entitled to use those words without clearly 
distinguishing their goods from those of the P. co. — 
Price’s Patent Candle Co., I^td. v. Ogston & 
Tennant, Ltd. (1909), 26 R. P. C. 797. 

1083. Whether user permissible by rival trader — 
User with distinguishing mark.] — In 1887, B. & 
co. commenced to sell Indian cigars under the 
brand “ Plor de Dindigul,” & had since sold the 
same in large quantities. The cigars were often 
asked for & sold as ” Dindigul ” cigars ; the name 
“ Dindigul ” had not prior to B. & co.’s use been 
used as part of the name of a cigar. In 1897 H. 
comrnenced to sell ci^rs under the brand “ Cigarro 
de Dindigul.” B. & co. commenced an action 


against H. to restrain H. from using in connection 
with cigars the words ” Cigarro de Dindigul,’* 
“ Dindigul,” or “ Plor de Dindigul,” & also from 
ling off his goods as the goods of B. & co. 
]B. & co. alleged that in deft.’s shops deft.’s cigars 
had boon sold in response to orders for ” Plor de 
Dindigul’s ” cigars. Deft, claimed the right to use 
the name “ Cigarro de Dindigul,” on the ground 
that Dindigul was a district in India in which 
the tobacco was grown of which his cigars were 
made. B. & co. moved for an interlocutory 
injunction ; — Held : B. & co. were entitled to an 
interlocutory injunction restraining deft, from 
using the name of “ Plor do Dindigul ” or ” Cigarro 
de Dindigul ” as the brand or title of any cigars 
not being pltf.’s cigai-s, & from supplying any 
cigars not being pltf.’s cigars in response to orders 
for “ Plor de Dindi^l ” cigars, & from using the 
name “ Dindigul ” in connection with the sale of 
cigars not being pltf.’s cigai'S without clearly dis- 
tinguisliing such cigars from pltf.’s cigars ; but 
the Order was not to prevent deft, from describing 
any cigars sold by him wdiich were in fact made of 
“ Dindigul ” tobacco as being so made. — Bewxay 
So Co., Ltd. v. Hughes (1898), 15 R. P. C. 290. 

1084. .] — Huntley &; Palmers v. 

Reading Biscuit Co., Ltd. (1893), 9 T. L. R. 462 ; 
37 Sol. Jo. 494. 

1085. .] — Birmingham Vinegar 

Brewery Co. v. Powi:ll, No. 1076, ante. 

1086. .] — Where the mineral waters of 

applt. derived from various Caledonia springs, so 
called from being in a township of that name, 
acquired in the market the name of ‘‘ Caledonia 
Water ” ; So resps. having discovered other 
springs in the same township sold their goods as 
“ from new springs at Caledonia.” In an action 
for an injunction : — Held : applts. had not, in 
the circumstances, a right to the exclusive use of 
the word ” Caledonia.” Resps. were entitled to 
indicate the local source of them waters. So had 
sufficiently distinguished their goods from those 
of applts. — G rand Hotel Co. of Caledonia 
Springs v. Wilson, [1904] A. C. 103 ; 73 L. J. 
P. C. 1 ; 89 L. T. 450 ; 52 W. R. 286 ; 20 T. L. R. 
19, P. C. 

C. Descriptive Name. 

1087. No right to exclusive user.] — ^An injunc- 
tion to restrain the use by defts, upon their trade 
label of the term “ Nourishing Stout,” which pltf. 
had previously used, refused, on the ground that 
‘‘ Nourishing ” was a mere English word denoting 
quality. — R aggett v. Pindlater (1878), L. R. 
17 Eq. 29 ; 43 L. J. Ch. 04 ; 29 L. T. 448 ; 37 
J. P. 822 ; 22 W. R. 53. 

Anmttation Refd. lit Barrovs’ Trade Mk. (1877), 6 Cb. D. 

353. 

2088. .] — Pltfs. in 1882 in the United States 

designed & put upon the market for sale a tooth 
brush under the name ” Prophylactic ” So adopted 
a yellow carton for enclosing it & a certain get up . 
The brush so got up So marketed under that name 
had attained a large share of the business in tootli 


PART V. SECT. 4, SUB-SECT. 1. — C. 

1087 i. No right to exclusive user .] — 
Savaqk r. IlAMKTTE (1805), Q. 11. 7 
S. O. 84.— CAN. . / 


1087 ii. .] — Cohen v. Kraus 

(Mon.), [19221 1 W. W. K. 703.— CAN 
1087 111. -T — .] — When a person Ir 
vents a now artiole & at the sam 
time Invents a word to designate it, h 
cannot claim the exclusive use of tha 
word to denote his own manufacture a 
distinguished from others. The nam 
given to the invented article become 


part of tho English language So is 
therefore publici juris. — American 
Druggists Syndicate, Ltd. v. Bayer 
Co., Ltd., [1923] Exoh. C. R. 65 ; revsd. 
[1924] S. O. R. 668.— CAN. 

1087 iv. .] — Vadilalv. Burditt 

So Co. (1905), I. L. R. 30 Bora. 6 1.— IND. 

1087 V. .] — Appota. arc entitled 

to have descriptive words registered, 
but not for the purpose of giving an 
exclusive right or use. — Ex v. Trssikr 
(1890), 7 Nfld. L. R. 423.— NFLD. 

1087 vi. .] — A manufacturer of 


a proprietary medicine who colls it by 
tho descriptive name of a known drug, 
although ft contains none of the drug, 
can acquire no right to restrain other 
manufacturers from the use of that 
name as descriptive of their manu- 
factures from that drug. — Loasbv’s 
Wahoo Manitfacturing Co., Ltd. v, 
Dutton (1897), 16 N. Z. L. R. 182.— 
N.Z. 


1087 vii. .] — Montgomerie v. 

Donald So Co. (1884). H R. (pt. of 
Sess.) 506 ; 21 Sc. L. R. 338.— SOOT. 

T 2 
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brushes in the United States & other countries of 
the world. Jdtfs.’ trade in the United Kingdom 
commenced, though on a small scale, in 1895, 
& continued on about the same scale until the 
outbr<‘ak of war ; during the war there were 
restrictions on importation of the goods into the 
United Kingdom, & immediately after the war 
circumstances outside pltfs.* control militated 
against any large mmiber of shipments by them, 
but from 1021 pltfs. started an advertising cam- 
paign in this country & thereby largely increased 
their sales here. In 1920 xdtfs. discovered that 
defts. were manufacturing tooth brushes under the 
name “ Prophylactic ” & under a similar get up, 
& commenced an action for passing off. Defts. 
alleged that the vord “ Prophylactic ” was com- 
mon to the trade & that none of the features 
alleged by pltfs. to be distinctive of his goods 
were in fact distinctive ; — Held : in this country 
the word “ Projjhylactic ” was descriptive of a 
particular shape mak(‘ of tooth brush, & was 
open to ev(Ty manufacturer or trader who in fact 
dealt in tooth brushes made according to that 
shape & pattern ; idtfs. had no exclusive right to 
use the word “ Prophylactic ” ; the elements found 
in both pltfs.’ & defts.’ cartons were all more or 
less in common use in th(‘ trade, & on the facts 
pltfs. had failed to establish that there was such 
a g(*t uji of defts.’ goods, or of the packets in which 
they were contained, as to lead to the results of 
which pltfs. were ajjprehensive ; there had been 
n user by others of the factors or elements of wliich 
pltfs. mainly complained for a length of time & 
in circumstances which at this date disentitled 
them to the relief claimed, &- defts. had acted in a 
legitimate way & lionestly, & the action must bo 
dismissed with costs. 

The necessary similarity of a common article 
increases the risk of deception, & it behoves manu- 
facturers, in putting their products on the market, 
to be careful to avoid adopting any factors or 
elements which may be likely to confuse their 
article with an almost exactly similar article put 
on the market by anotlier manufacturer. — 
CORDES V. Addis (11.) & Son (192:3), 40 K, P. 0. 
1:313. 

1089. Where no secondary or special mean- 

ing acquired.] — Where yjltfs. without relying on 
their regisl(‘red trade mark, wliich consisted in 
part of the term “ Flaked Oatmeal,” claimed that 
they had by user so intimately identified the term 
witli their goods tliat the use of it by defts. in their 
trade mark had the effect of passing off their goods 
as pltf.’s goods : — Held : the term being one of 
ordinary ^ not exclusive description, & being 
applicable to deft.’s goods as well as jdtf.’s, & 
deft.’s user thereof not having been proved to 
have iiad or to be calculated to have the above 
effect, the suit must be dismissed with damages 
resulting from the grant of an interim injunction. — 
Parsons v. Gillespie, [1898] A. C. 239 ; 67 

L. J. P. 0. 21 ; 14 T. L. II. 142 ; 15 R. P. C. 57, 
P. 0. 

Annotation:- Consd. Bllo lU-an MaimfnotininK Co. r. 

DavldHOU (100.5). 22 R. C. 5.5:5. 

1090. — — .] — Applts., an English co., 
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claimed to have invented, or at least tD have put 
upon the market, a fabric suitable for shirting & 
underwear woven in a particular manner ; & 
alleged that they had for the last ten years 
described this fabric in their advertisements 
as made in a certain way ; & that they had 

marked it & invoiced it under the mime of “ cellul^ 
cloth ” largely in England &, to some extent, in 
Scotland. The name had not been registered. 
Reaps, were a wholesale firm in Edinburgh who 
sold cotton & woollen goods which they had 
recently described as “ cellular ” : — Held : applts. 
were not entitled to relief on the grounds {a) that 
the word “ cellular ” was an ordinary English 
word which appropriately 6l conveniently described 
the cloth of which the goods sold by resps. were 
manufactured ; {b) that the term had not been 

proved to have acquired a secondary or special 
meaning so as to denote only the goods of applts. — 
Geliajlar Clothing Co. v. Maxton & Murray, 
[1899] A. C. 320 ; 08 L. J. P. C. 72 ; 80 L. T. 809 ; 
10 R. P. C. 397, n. L. 

Apld. lUpley r. GiifntliH (1902), 19 K. V. C. 
.590. Consd. lol8 V. HodU'y (190:i), 19 T. L. JL 340 ; 
Inipoiial 'I’obaoco Co. (of (Rent Britain Ireland) r. 
Purnell (1901), 21 B.P.C. 368 ; Bilo Beaai Manufacturing 
Co. D. Davidson (1905), 22 B. P. C. 553 ; Britibh Vacuum 
Cleaner Co. r. Neu Vacuum Cleaner Co., fl907] 2 Cb. 3l2 ; 
PamialJ v. i5iadk.\ (1907), 24 It. P. C. 773 ; j^oc. of 
AeeountanlH isc AuditoiH r. Goodwuy &r London Abbocii. 
of Accountants, 11907J 1 C'b. 489 ; Kinnoll v. Ballnntine 
(!90!>), 27 B.P. 185. Apld. Bui berry ’b r. Cordm^ (1909), 
100 L. T. 98.5. Consd. Edge r. Niccollh, [1911J 1 Ch. 5 ; 
Ibiherbal WmdiiiK (^o. r, Hattcrblcy (1915), 32 B. l^ C. 
4 79 Apld. JIorlick’H Molted Milk (Jo. r. Summcrskill 
(1910), H5 L. J. Ch. 3.58. Distd. Havana Cigar A Tobacco 
EactoiJcs r. Oddeniuo, I1921J 1 Ch. 179. Refd. Chiverw 
i'. ClihciH (1900), 17 B. 1*. C. 420 ; Vulciitine Moat Juice 
Co. V. Vulcntme E\tracl Co. (1900), 83 L. T. 2.59 ; Acratoi’s 
V. Tollitt, fl902J 2 (Mi. 319 ; Currr. Cnwp (1902), 19 B. P. C. 
197 ; Weluffarten v. Bnver (1903), 88 L. T. 108 ; Ilommel 
r. (JcbTudci Bauer (1901), 20 T. L. B. 585 ; IMotzkor v. 
Jjueno (1907), 21 B. B. C. 551 ; AV Ken rick & JclTerson’tt 
Applii. (1909), 20 B. P. 0. 011 ; 7A (Vosflcld, Ite Californio 
hie tsyiuj) Co., Hr Brock, IIUIOJ 1 (’h. 130 ; AV Du Cros’ 
Apjdn., 1I912J 1 Ch. 044 ; JUdgway Co. r. Hutchlnbon 
(1923), 40 I{. 1\ C. 33.5. 

1091, .] — Pltf, had for many years 

manufactured laundry blue made up in oval blocks 
or cakes, & until a few years ago no other maker 
of laundry blue had imt blue on flic market in 
oval shaiio. Pllf. alleged that, as a result of tliis 
Ac of the quality of his goods & of his extensive 
advertising, the public & fhe trade had come to 
call & know his blue as “ Oval Blue,” Ac tlial 
“ Oval Blue ” meant Bipley’s “ Oval Blue ” A 
no otlier. Deft, was a retail grocer who liad 
proAuously boon a custonuT of pltfs., but was now 
selling laundiy blue made up in similar blocks 
or cakes by another manufacturer, Ac labelled 
“ Bobby Blue.” Pltf. alleged that blocks of this 
latter blue had been fraudulently passed off by 
deft, upon purchaseis sent by him with written 
or verbal orders for “ Oval Blue,” Ac he claimed 
relief on tlio footing tliat apait from any ejuestion 
of shape, the words “ Oval ]31ue ” signified laundry 
blue of only Ids manufacture; — Held: (1) pltf. 
had not sufficiently discharged the burden of 
liroving that worcis, purely descriptive Ac in 
common use in the English language accurately 
describing the article, had been acquired by him 
by evidence that he alone for several years had 
made the article in the shape so described by the 


1089 1. •“ — Whirr no secondary or 
spinal meantuy acgvind .] — Woj.fe v. 
H\ur(1878),4 V.L.K.(Kq.)12.5.~ AUS. 

1083 11. . 1 — No poraon can 

liav<‘ the cvcluaivo right to the use of 
the term “ Schiiappa,” or of tlie term 
“ Schiedam,” or of tlic term " Aro- 
matic,” aa upplicH to gin, for they 
have become jnit)hri juris. — Wolfk v. 
ALSor (1880), P-‘ V. L. B. 887.— AUS. 


1089 ill. .] — The exclusive 

right to the use of a trade name which, 
in its Tirlmary moaning, is merely 
descriptive of a business, can be 
secured only by long use in the course 
of whicli the name has acquired a 
secondary meaning specially descriptive 
of the person or persons using It or of 
his or their goods. — M atthews v, 
OMANSKY (1913), 25 W. L. n. 603 ; 


5 W. W. K, 382 ; 14 D. L. R. 108 ; 
24 Man. L. R. 85.— CAN. 

1 089 iv. . ] — Kubukrskt Co. 

6 Rubberset Co., Ltd, v. Boeckii 
Brotheus Co., Ltd. (1919), 40 O. L. B. 
11 ; 49D.L. R.13 ; 10 O. W. N. 308.- 
CAN. 

1089 V. .]— Mahomed Esup 

V. Rajaratnam Pillai (1909), I. L. R. 
33 Mad. 402.- IND. 
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words under whicli it was sold ; (2) no personal 
fraud or intentional deception on the part of deft, 
had been proved ; (3) on the conflict of testimony 
as to the purchases the evidence given on behalf 
of pltf. was not entitled to credit. If you want the 
ct. to rely upon the testimony of persons trapping, 
when they have completed their trap, & have got 
the victim in it, the least they can do is to tell him 
that that is the occasion that they are going to 
give evidence about in ct., so that, then & there, 
he may be able to recall & recover his collection 
of the circumstances & bo ready to give his account 
in ct., so that the ct. should not be asked to reply 
upon the testimony of the witnesses for pltf. on the 
ground that deft, cannot possibly remember what 
took place (Farwell, J.). — Ripley p. Gjup’FIThs 
(1902), 19 R. P. C. 590. 

Annotatioim : — Aft fn (8) Consd. Tnielilt 'I’rncfltt Ediioy 

(1903), 20 H. 1\ C. 321. Apld. Lever r. JNJnhbro’ Equitable 

J^lonoei-H Hoc. (1011), lOf) Jj. T. 918. 

1092. .] — Pels v. Hedley (AhioMAs) 

k Co.. J/rj). (1003), 20 T. L. R. 09 ; 21 R. P. G. 

0], C. A. 

Annotaiunt : Consd. Rile Heart lOanufaeturliigr Co. r. 

DavidhOJi (190.^.), 22 It. 1‘. C. 553. 

1093. .J“W. R., an American firm, 

began to sell cors('ts in this country in Feb. 1901, 
under the title of “ Frcct Form Corsets.” Their 
sales jirior to action wore not large. In Feb. 1902, 
they commenced an action against W. R. to 
restrain him from passing oil' his corsets as theirs 
by the use of “ Erect h\irm,” t'vt in Apr. 1902, 
they commenced a similar action against li. S. 

CO. The two actions were in the list for trial on 
the sanu' day, <S: were in etlect tried together : — 
Held ; “ Erect Form ” as applied to corsets was 
a descrijrtivc term, is: had not acquired a secondary 
signilication as denoting pltfs.’ corsets, tlie term 
had been in fact first used in this country by defts. 
S. CO. 

It seems to mo unless & until you have either 
sliown that the words are not, pro])(*rly s])eaking, 
descriptive, or that the trade lias been so large 
in extent <.k so widely known, the difliculties in 
proving which are almost insuiierable, that the 
primary signification in resi>(‘ct of the goods 
in question is lost 6c the secondary signilication 
has attaclu'd to those words that they mean goods 
made by pltf., instead of the jirimary signification, 
you cannot succeed. In this case it is absolutely 
impossible for anyone to hold that pltfs. have 
carried on business in such a way or to such an 
extent as to have any ri'putation at all at the time 
of the issue of this writ in England as attaching 
to these words (Earwell, J.). — Weingarten 
Rrotuers V. Ro.sp:NTiiAr., Weingarten Brothers 
V. 8J1EHWOOD & C^o. (1904), 21 R. P. C. 212. 

1094. .J — W. brought an action 

against W. 6c G. to restrain them from represent/ing 
any band other thau pltf.’s band to be the “ Wliite 
Viennese Band,” ‘‘the White Hungarian Band” 
or the ‘‘ White Band,” claiming these titles as the 
trade names of his band. At the trial lie 
abandoned his case as to the last two titles : — 
Held: pltf. had failed to establish that the title 
‘‘ White Viennese Band ” had acquired a secondary 
signification as denoting liis band only, 6c no case 
of passing off had been established out against 
defts.— WuRM V. Webster & Girlino (1904), 21 
R. P. 0. 373. 

1095. Name originally distinctive — De- 

scriptive by common user.] — Pltfs., in an action 
for passing off had long sold their pencils, whicli 

1098 i. Name identified uriih goods of 
particular manufacturer — Whether user 
oy others permissible — Necessity for 


were polished a dark brown, in two qualities, 
stamped in gold & silver letters respectively, with 
the inscriptions, “ E. Wolff & Son’s Selected 
Spanish Graphite *11. B.,” & ‘‘ E. Wolff 6c Son’s 
Penny Spanish Graphite *nB.” About 1871 they 
had used raw graphite imported from Siiain, but 
the supply of suitable material from that country 
had long since given out, & pltfs. had subsequently 
prepared a blend of materials obtained elsewhere. 
Princii)al defts. were a German firm, who had 
supplied or were supplying different retail traders 
in England with pencils similarly got up, polished, 
6c stamped, the stampings including the terms, 
“ Spanish Graphite,” ‘‘ Spanish Cedar,” 6c 
‘‘ Selected Graphite.” It appeared that between 
1874 6c 1884 pltfs. had regularly supplied their 
pencils to a trader whoso name was put on in the 
place of their own in front of the words ‘‘ Spanish 
Graphite,” not only on the pencils but also on small 
show cases ; but this practice had been subse- 
quently stop])ed. It also ayiiieared that in 1883 
defts. had supiilicd iioiicils stamped ‘‘ Spanish 
Graphite ” to the English market, 6c that three 
other makers had done the same betvv'^een that 
year 6c the date of the ti’ial i—IIcld : pltfs. were 
not entitled to an injunction to restrain tlie 
manufacture or sale of any of tlie com- 

plained of,— -Wolfe 6c Son v. Noiutsok (1900), 
17 R. P. C. 321 ; on appeal, 18 R. P. C. 27, 
C. A. 

1096. .]— fn 1850 pltfs.’ pre- 

decessors began to sell a ])reparation which he 
called ‘‘ Gripe Water,” 6c in 1870 he registered 
a trade mark which conlainod those two words. 
Pltfs. brouglit an action against the defts {a) for 
infringermmt of the trade mark ‘‘ Gripe Water,” 
6c {h) to restrain the sale of any goods except pltfs.’ 
under that name, 6c defts. moved to have the trade 
mark ex]umged from the Register : — Held : on 
the evidence pltfs. had failed to prove that the 
words ‘‘ Gri})o Water ” now meant pltfs.’ goods 
6c therefore they were not entitled to sueceed in 
their claim for passing-oil', but defts. were not 
entitled to have tlie trade mark expunged from 
the Register as at the time of registration it was 
in fact distinctive, A xdfs. were entitled to an 
injunction to restrain infringement of the trade 
mark. — J\e Woodward’s Trade Mark, Wood- 
ward, Etj). Boulton Macro, Ltd. (1915), 85 
L. .r. Ch. ‘27 ; 112 L. T. 1112 ; 31 T. L. R. 269 ; 
32 R. P. C. 173. 

Anvotntioiis : - Consd. w Juckbon, [191GJ 1 (Mi. 213. 

Refd. Hi Jiiiporial Tobauc’o Uo.’h Trado Mky., [191 8 J 2 (’h. 

207. 

1097. Name used in combination.] — When 

a name which is truly descriptive of the article 
sold has always been associated with the xiarticular 
name of the manufacturer, a monopoly of the name 
of the article, apart from the name of the manu- 
facturer, cannot be acquired under ordinary 
circumst ances. 

Ap])lts. had manufactured 6c sold milk xirepared 
with malt or extract of malt as ‘‘ HoiTick’s Malted 
Milk ” i- 'Held : they were not entitled to restrain 
resp. from selling a similar article manufactured 
by him as ‘‘ Hedley’s Malted Milk.” — Hohlick’s 
Malted Milk Co. v. Sumjmeuskill (1916), 86 

Ti. ,1. Cb. 175 ; 115 L. T. 813 ; 33 T. L. K. 83 ; 
61 Hoi. Jo. 114 ; 34 R. P. C. 63, H. L. 

1098. Name identifled with goods of particular 
manufacturer— Whether user by others permissible 
— Necessity for distinguishing mark.] — A trader 
is not entitled to j>ass off his goods as the goods of 


distinguishing wwirfc.]— The words the Indian market, meaning that the 
“ Camel Hair Belting ” had acquired u belting so called w^as of pltfs.* exclusive 
special or secondary slgnjflcatlon In manufacture ; defts. began to sell 
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1 ), <fc 

another trader by selling them under a name which 
is likely to deceive purchasers, whether immediate 
or ultimate, into the belief that they are buying 
the goods of that other trader, although in its 
primary meaning the name is merely a true 
description of the goods. 

Pltf. had for some years made belting & sold 
it as “ Camel Hair Belting,” a name which had 
come to mean in the trade pltf. ’a belting & nothing 
else. Defts. began to sell belting made of the yarn 
of camel’s hair, & stamped it “ Camel Hair 
Belting ” so as to bo likely to mislead purchasers 
into the belief that it was pltf.’s belting, endeavoui*- 
ing thus to pass olT his goods as pltf.’s : — Held : 
pltf. was entitled to an injunction restraining deft, 
from using the words ‘‘ camel hair ” as descriptive 
of or in connection with belting made or sold or 
offered for sale by him & not manufactured by 
pltf. without clearly distinguishing such belting 
from pltf.’s belting. — Reddaway v. Banham, 
11896] A. C. 199 ; 66 L. J. Q. B. 381 ; 74 L. T. 289 ; 
44 W. R. 638 ; 12 T. L. R. 296 ; 13 R. P. C. 218, 
H. L. 

Annoiations : — Apld. l*owollr. lilriuingliam Vinegar Brewery 
Oo., 11896] 2 Cb. 54 ; Itooklngham By. & Jarralulale 
Timber Co. v. Alh'n (1890), 12 T. L. K. 845. Consd. 
Saxlohnor v. Anollliiarlh Co., [1897] 1 Ch. 893. Apprvd. 
ParsoiiB r. GllfcHpir, [1898] A. C. 239. Distd. CVllulur 
Clotliinif Co. r. Maxtor! & Murray. [1899] A. C. 320. Consd. 
Chlvcrs V. Chlvers (1900), 1 7 It. I‘. C. 420. Apld. Valentine 
Moat Juloo Co. V. Valentine Extract C'o. (1900), 83 L. T. 
259 ; CoBh V. Canh (1901), 84 L. T. 349. Consd. Aorator-e 
r. Tollett, [1902] 2 Ch. 319. Apld. Koddaway v. Friction- 
led & Enghui PaekliiK: C(j, (1902T, 19 It. F. 0. 505 ; itedda- 
way V. Btovonson (1902), 20 It. P. C. 270; Faulder v. 
Bushton (1903), 19 T. I.. 11. 452. Distd. Bile Bean Manu- 
fneturinfi: Co. v. Davidson (1905), 22 B. J*. C. 553 ; British 
Vacuum Cleaner Co. r. New Vacuum (^leaner Co., [1907] 
2 Ch. 312. Apld. Blotzker i\ Lucas (1907). 24 It. D. C. 
551 ; Klnnol r. Ballantino (1909), 27 li. P, C. 185. FoUd. 
May V. May (1914), 31 It. P. C. 324. Apld. Goddard v. 
Watford Co-op. Hoc. (1924), 41 It. 1’. C. 218. COQSd. 
Havana Cigar &: Tobacco Factories v. Odderiino. [1921] 
1 Ch. 179. Reid. lAWcr r. Bediugrttold (1898). 80 L. T. 
100 ; Wlllox r. l^carson (1901), 18 T. L. It. 220 ; Randall 
r. Brltisli & American Shoo Co. (1902), 18 T. L. It. 011 : 
Wolngaiton v. Bayer (1903), 88 L. T. 108; Imperial 
Tobacco Co. (of Groat Biltaln He Ireland) v. Ihirnoll (1904), 
21 B. P. C. 308 ; Brock’s “ Crystal Palace ” Fireworks v. 
Pain (1911), 106 L. T. 970 ; Edpe v. Nickollb, [1911] 1 Ch. 
5; Jlrlnsmead v. BiiiiHincad (1913), 30 R, P. C. 493 ; 
Spalding V. Ganingc (19J4), 84 L. .1. Cli. 449 ; lie Wood- 
ward’s Trade Mk., Wooduard a. Boulton Maer'o (1915). 
112 L. T. 1112; Rldgway Co. e, HutchriiHon (1923), 40 
R. P. C. 335. Mentd. Tate r. Fullbiook (1908), 24 T. J.. It. 
347. 

1099. Necessity for proof of identification.] 

— Pltfs. Pels CO., were the manufacturers in 
America of a cold water houseliold soap which 
from its commencement in 1894 they had sold 
under the name ” Pels-Naptha,” naphtha being 
in fact an important ingr(‘dient in the soap from 
its special cleansing qualities. They commenced 
substantial sales of their soap in England in Eeb. 
1900, under the above name, but it appeared that 
dealers Ac customers had frequently, while pltfs.’ 
soap was the only soap of the kind on the market, 
designated this soap by the simple names 
” Naptha ” or ” Naptha Soap.” In the latter part 
of 1902 defts. commenced to manufacture & sell 
a similar soap, which was put upon the market as 
‘‘ Christopher’s Naptha Soap — Christr. Thomas 
& Brothers, I^d., Bristol.” There was a conflict 
of expert evidence of analysts with respect to the 
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presence of naphtha in defts.’ soaps, all the analvsts 
called for pltfs. alleging that it did not contain 
naphtha but only contained a distinct chemical 
substance called naphthaline : — Held : the word 
being a descriptive term as applied to pltfs.’ soap, 
pltfs. had not discharged the onus of proving the 
identification of the name ” Naptha Soap ” with 
themselves, which they must do in order to ask 
the ct. to find that defts. had intended passing-off ; 
& the presence of naphtha in defts.’ soap was 
irrelevant. — F els v. Thomas (Christopher) & 
Brothers, Ltd. (1903), 21 R. P. C. 86. 

1100. ,] — Burberrys v. Cording (J. C.) & 

Co., Ltd., No. 1280, post. 

D. Fancy Name. 

1101. Name in general use among manufacturers 
& dealers — Whether right of Inventor prejudiced.] 

— (1) A fancy name wliich designates a particular 
kind of aiiicle may be in general use in price lists 
which circulate between manufacturers & retail 
dealers witliout prejudicing the right of the 
inventor to the exclusive use of the fancy name as 
a trade mark in the sale of the article to the 
public. 

(2) The exclusive right to the use of a fancy 
name as a trade mark is not lost by the inventor 
habitually using it in conjunction with his own 
name as maker of tlie article. 

(3) In a case where pllf., W'hose trade mark w'as 
” Ford’s Eureka Shirt,” had falsely represented in 
his invoices &: in a few advertisements that he was 
a ” patentee ” of the shirt Held : such false 
representation was not sufficient to prevent him 
from sustaining an action at law' ; & his right at 
law being clear, he w'as entitled to an injunction. — 
Ford v. Foster (1872), 7 <’h. App. 611 ; 41 
L. J. Ch. 682 ; 27 L. T. 219 ; 26 W. R. 818, L. J J. ; 
revsr. S. C. sub nom. Fe ” Fobd’s Eureka Shirt,” 
Ford r. Foster, 20 W. R. 311. 

Annotaftonn ' — As to (1) Consd. Hii’btr. Doiihani (1872), L. R. 
14 Eq. 542 ; Rugged o. Findlaler (1873), L. R. 17 Eq. 29 ; 
Jie Heaton’s ’J’rado Mark (1884), 27 Ch. D. 570 ; Redda- 
way V. Bontham nonip-Kpinmiig Co., [1892] 2 Q. B. 039 ; 
Goddaid v. Watfoid Co-op. Hoc. (1924), 41 R. 1’. C. 218. 
Apld. Havana Clear Se Tobacco Factories r. Oddcnlno, 
11924] 1 Ch. 179. Reid. Powell r. Birmingham Vinegar 
Breweiy Co., [1896] 2 Ch. 54 ; Colluiar Clothmg Co. r. 
Maxi on 6c Murray (1899), 80 L. T. 809. As to (2) Reid. Pr 
(^rosfleld’H Appln. (1909), 101 L. T. 587. Aft to (3) Apld. 
Slegert v. Firiillater (1878), 7 Cli. J). 801 ; Liebig’s Extiact 
of Meat Co. r. Anderson (1886), 55 L. ’1’. 206 ; Newman 
r. Pinto (1887 ). 57 L. T. 31. Consd. Bile Bean Mamifactiir- 
liig Co. r. Davidson (1905), 22 R. P. C. 553. (/cvrrally, 
Reid. Cbeavlii v. A\ alker (1877), 5 Ch. D. 850 ; Orr Ewing 
V. .Johnston (1880), 13 Ch. D. 434 ; Re Aihenz’ Appln. 
(1887), 35 Ch. D. 248. 

1102. Name used in oombination with name of 
manufacturer.] — F ord v. Foster, No. 1101, ante. 

1103. Name identified with goods of manufac- 
turer — Whether user by others permissible — Neces- 
sity for distinguishing mark.] — Pltfs. were jam 
manufacturers in Stockport, who in 1886 com- 
menced to make their jams in silver instead of 
copper vessels, & adopted the word ” Silverpan,” 
which, in 1887, was registered as a trade mark, & 
had been used by tliem ever since on labels, circu- 
lars, & advertisements in combination with their 
own name Faulder <fe co. Prior to 1900 only four 
other jam manufacturers in fact made their jams 
in silver or silvered pans, which they advertised 


belting made of camel hair, designating 
It as camel hair belting wlthoiit 
clearly distinguishing it from the 
belting of pltfs. so os to be likely to 
mislead pm'ohasers Into the belief 
that it was pltfs.’ belting, endeavoming 
thus to pass off their goods as pltfs.’ : — 
H eld : pltfs, were entitled to on injunc- 


tion restraining defts. from using the 
words “ Camel Hair *' as descriptive of, 
or in connection with, the belting made, 
sold or offered for sale by them & not 
manufactured by pltfs. without clearly 
distinguishing such belting from pltfs.’ 
belting. — Smidt v. Reddawav Sc Co. 
(1905), 1. L. R. 32 Calc. 401 ; 9 C. W. N. 


281.— IND. 

1098 ii. .] — Kinnell 

& Co., Ltd. v. Ballantyne & Sons, 
[1910] S. C. 246.— SCOT. 

1098111 . .1 — Dr 

Williams’ Medicine Co. v. Alex- 
ander (1905), 22 S. O. 589 ; 16 O. T. K. 
871.— S. AF. 
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as “ Boiled in silver pans.” Defts. were retail 
grocers trading at many shops in Wigan & Chorley, 
who, being already supplied with jams by one of 
the four manufacturers, in 1900 issued in their 
district a circular advertising ” SUverwell Silver 
Pan Strawberry, lO^d.,” with their name, ” O. & 
G. ilushton, Ld.” appearing in many places on 
such circular, & a large window poster including 
the words ” Silver Pan.” It appeared that, \vhile 
pltfs.’ goods had been advertised in the Wigan 
district & were known in Chorley, they had not 
there enjoyed the extensive sales which elsewhere 
had made their reputation. In an action to 
restrain defts. from passing off their goods as the 
goods of pltfs.’, defts. in the meantime having 
succeeded in expunging pltfs.’ trade mark from the 
Pcgister Held : the word ‘ ‘ Sil verpan ” was a fancy 
word identified wdth pltfs.’ fiiin <te no other firm 
throughout England, & especially in that portion of 
J..ancashire immediately contiguous to the Wigan 
district ; defts. had not by their mode of printing 
the circuhu’ & ijostor sufliciently distinguished their 
jams from those of pltfs.’, & they must bo restrained 
accordingly. — Eaulder (Henry) & Co., Ltd. 
r. IlusHTON (O. k G.), Ltd. (1903), 19 T. L. 11. 
452 ; 20 R. P. C. 477, C. A. 

1104. .] — Piior to the year 1886 a combined 

mowing & reajjing machine had been manufac- 
tured by a firm of R . & 0. at certain works, & after 
the death of C. by R. alone & R.’s exors. The 
device of a crown had been affixed to the machine 
A the name ‘‘ (Jrowm ” had been used in connection 
with it. In 1886 an agreement was entered into 
between R.’s exors. & pltf., under which pltf. 
became lessee of the works bought the stock-in- 
trade, patterns, etc., at a valuation, which was in 
fact taken on the footing of a sale for use in a going 
concern. T’ho lease was subsequently renewed, 
until 1 898 pltf. carried on biisiness at the works as 
a branch of his Carlisle busin(‘S8 & manufactured 
the same machine, using the device of a crown & 
later the word ‘‘ Crown ” on it, & he used both 
name & device continuously in connection with the 
machine & to denote his goods : & he also called 
the works ” Crown Works.” In 1898 on his lease 
coming to an end, pltf. removed the branch to 
Carlisle A continued the use of the name & device 
of a crown on in connection with his machine. 
R.’s son thereupon commenced to carry on a 
business of the same nature at the works & in 
1 900 he issued advertisements containing the device 
of a crown & the words “ Crown Combined Mowing 
A Reaping macliine ” & describing himself as 
“ Late R. A C.” & in subsequent advertisements & 
bill headings he applied the name “ Crown ” to 
the works & used the expression “ Established 
1875.” Pltf. commenced an action to restrain 
deft, from using the word ” Crown ” & from passing 
off his goods &. business as the goods & business of 
pltf. Heft, alleged that pltf. had not acquired the 
goodwill of the business, & that the reputation in 
the name “ Crown,” which he had during the twelve 
years acquired, if any, enured for the benefit of the 
reversioner, & that tlie right to use the patterns 
determined with the lease : — Held : pltf. in 1886 
had acquii‘ed the right to represent himself as carry- 
ing on the old business, to use the patterns & 
device of a crown & to describe the machine as it 
had been described ; even if this were not so 
pltf.’s goods had become known by the name & 
device of a crown ; pltf.’s rights did not come to 
an end on the determination of his lease ; & pltf. 
was entitled to the relief sought except as to the 
name ” Crown ” in connection with the works. — 
Rickerby V. Reay (1903), 20 R. P. C. 380. 

1105. Name not distinctive of goods of claimant.] 


— ^Warrington, J., having held that the word 
“ Heomatogen ” hod not acquired a secondary 
moaning exclusively denoting pltf.’s goods ; — 
Held : the decision was right. — H ommel v. 
Gebruder Bauer & Co. (1904), 21 T. 1 j . R. 80; 
22 R. P. C. 43, C. A. 

Annotafimui : — CODSd. lie Davis’B Tmdo Wkn., J)aviH r. 

Sussex Rubber Co., [11)27 J 2 Ch. 345. Refd. Jic Soe. 

Auou. Lo Ferment’s Applus. (11)12), 107 L. T. 515. 

1106. Name originally distinctive of brand — 
Meaning subsequently extended to description of 
size & shape.] — For many years the brand name 
“ La Corona ” or “ Corona ” had been used by 
pltfs. & their predecessors. It was not disputed 
that when used as a brand those words indicated 
cigars of pltfs.’ manufacture. More than thirty 
years ago pltfs. introduced a new size name 
“ Coronas.” Cigai*s of the (’orona brand A 
Coronas, or Corona, size were known as “ La Corona 
(^oronas ” or “ Corona Coronas.” This size iiaitio 
was adopted by other manufacturers & had foi* 
many years been used as a size name. In July, 
1922, deft., in complying witli a request for “ some 
cigars, Coronas,” supplied cigars of tlie Partagas 
brand &: Coronas size. Deft, claimed the right in 
response to a request for a “ Corona Cigar,” or 
any similar request so phi*ased as not to indicate 
whether tlie woid “ Corona ” was used lo refer to 
brand or to size, to supply a cigar of any brand 
provided it was of the Corona size. In an action 
brought by i>ltfs. claiming an injunction to restrain 
deft, from selling, or supplying, or olTering or 
exposing for sale, or passing olT, or inducing or 
enabling others Id pass ofi, cigars not of pltfs.’ 
manufacture as or for pltfs.’ “ J^a Corona ” brand 
of cigars by the use of any words consisting of or 
containing tiie word “ Corona ” as a brand name, 
& from selling or supjdying, in response to orders 
for “ Corona ” cigars, cigaivs not of pltfs.’ manu- 
facture : — Held: the words “a Corona cigar” 
being on the evidence ju’oved to be ambiguous in 
meaning, deft, if lie exercised the right wliich ho 
claimed, would, in the majority of cases of a 
request for “ a Corona cigar ” be passing olT goods 
not manufactured by pltfs. as goods of llieir 
manufactuTC. 

Pltfs. were entitled to tin injunction I'cstraining 
deft, his servants & agents from selling or supplying 
a cigar not of the (’orona brand, unless it was first 
ascertained that the customer did not require a 
cigar of the Corona A no other brand, or it was 
made clear to him by word of moutli or otherwis(‘ 
that the cigar supplied was of a brand other than 
pltfs.’ brand. — H avana Cigar & Tobacco Fac- 
tories, Ltd. V. Oddenino, [1924] 1 Ch. 179 ; 93 
L. .T. Ch. 81 ; 130 li. T. 428 ; 40 T. li. R. 102 ; 
68 Sol. Jo. 164 ; 41 R. P. C. 47, C. A. 

Annotation : — Consd. Goddard i’. Watford Co-oj). Soc. ( 11)24), 

41 It. P. C. 218. 

E. Name of Patented Article. 

1107. Whether use by other person restrained.] — 
The ct. will restrain the use by a third party of 
an arbitrary name, which pltf. has invented & 
applied to a particular class of goods as sold by 
him, & which has thus become identified with 
pltf.’s goods, where the sale of that class of goods 
is open to the world. But where the class of goods 
is a patented article no such protection will be 
afforded ; for the name becomes identified with 
the goods, not because they are pltf.’s but because 
he alone, as patentee, can make & sell them ; & 
if the goods are the same, but made or manu- 
factured in a totally different way from a totally 
different natural source, so that there is no infringe- 
ment of the patent, a third party may use the name 
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Sect. 4. — Trade immcs of goods: Sub-sect. l^E. & 
F. ; 8ub-8cds. 2 & 3. Sect. 5 : Suh-scct. l.J 

fixed upon by the patentee. — Y oung i \ Macbae 
(1862), 0 Jur. N. H. 322. 

Annotations Consd. Ilecldawuy r. Banham, I Q. B. 

2H0. Retd. liiowTio V. Frtjoumn (1864), 12 W. It. HO.'i ; 
Ponoll V. Birniingham Vinegar Brfv\ery Co., |J896| 2 
Ch. 54 ; Jte Choeobrough’b Trade Mk. “ Vasollue,” (1902] 
2 Ch. 1. 

1108. .] — The Magnolia Metal Co. were the 

l>roprietors of three trade marks, which liad been 
registered in connection with anti-friction metals 
used for bearings of machinery. ''J''hcy respectively 
consisted of (a) a device, being the representation 
of a magnolia flower, without any words added 
thereto ; (6) the same device, with the addition 
of the words “ Magnolia Anti-friction Metal,” the 
exclusive right to the words anti-friction metal 
being disclaimed ; & (r) the word “ Magnolia ” 
alone : — J/c/d : for years before the patents for 
the manufactuie of Magnolia metal were taken 
out, & before the trade marks were registered, the 
word “ Magnolia ” had been treated, wdth or with- 
out additions tliereto, as the name of an article 
manufactured by a secret process, & therefore 
X)i*eHuma]dy incai)able of apx)ropriation by being 
registered as a trade mark ; for these reasons, 
marks (b) Sc (r) had been WToiigly registered. — 
Fc Magnolia Metal Co.’s Tbade Mahks, [1897 1 
2 Ch. 371 ; 7(i L. T. 072 : 13 T. L. R. 454 ; 41 
8ol. Jo. 573 ; HR. P. C. 021 ; .mb 7wtn. lie Mag- 
NoiJA Metal Co.’s Trade Marks, Ex p. Atlas 
Co., OOP. J.(Jh. 598,0. A. 

AnnoiutUmH : Folld. Itr GcMotuoi'H Trade Mk., (1908] 

1 (’h. 5i;{. Refd. li( OleiiK'iil 'b Tmdc Mk. (1899), 81 L. T. 
100 ; Kodnk?'. Jjondoii Stereoseojije A. l’bologra]dilc Go., 
Ko»]ak r. Houghton, Ue Kodak’s Tiado Mkh. (1903), 19 
'J'. L. K. 297. 

1109. .]— Pltfs. in 1893 granted a sole 

licence to manufacture closets, under a i)atent to 
S., who afterwards transferred his business to a 
limited co. The licence teiminated in 1898. In 
the live years 8. ^ his successors manufactured 
closets under the licence some of which were sold 
by i)ltfs. A some by S. A- his succe.ssors. The 
former were sold as “ '^Ikirritt ” & the latter as 
” Capstan.” ^hhe word “ Capstan ” with the 
device of a capstan, w'as registered as a trademark 
l)y 8. by arrangement with pltfs. Tlic registration 
was for tlie whole of class 10, but the trade mark 
was only used on closets made under the licence 
until a few months after the determination of the 
licence, wdien the co. began to sell clo,sets of a 
slightly diflerent pattern as “ Capstan No. 2.” 
Rltfs. thereupon brought an action to restrain the 
CO. from selling any closets of their manufacture 
iindcr the title of ‘‘ Capstan ” A fiom in any other 
manner passing otT their goods as goods con- 
structed under the licence of pltfs. Pltfs. moved 
for an interlocutory injunction, A also moved to 
expunge the trade mark from the Register on the 
ground that “ Capstan ” w'as the name of a 
patented article, A on the ground that the co. were 
no longer able to manufacture ” Cajistan ” closets, 
A therefore their goodwill in such closets having 
determined the trade mark had determined also : 
— JIM : both motions failed A must be refused. — 
Freeman Rrotiters v, Hiiarpe Brothers A Co., 
Ltd. (1899), 10 R. P. C. 205. 

1110. Expiration of patent.] — W heeler A 

Wilson MANUFACTUiaNo Co. v . Shakespear, No. 

1 195, post. 


.1 — Pltfs., under patents, made 

floor cloth of a new substance marked with the 
word linoleum : — Held : “ linoleum ” being the 

only name of the new substance, pltfs,, at the ex- 
piration of the patents, were not entitled to the 
exclusive use of that word. — L inoleum Manufac- 
turing Co. V . Nairn (1878), 7 Ch. D. 834 ; 47 
L. J. Ch. 430 ; 38 L. T. 448 ; 26 W. R. 463. 

Annotations : — Apld. Re Palmer’s Trade Mk. (1883), 24 Ch. 
D. 504. Consd. lie Ralph’s Trade Mk., llalph v. Taylor 
(1883), 25 Ch. D. 194; Leonard & Ellis v. Wells, Rc 
Leonard & Ellis’s Trade Mk. (1884), 53 L. J. Ch. 233. 
Expld. 1*0 well V. Birmingham Vinegar Brewery Co., 
I1894J 3 Ch. 449. Consd. Powell v. Birniingham vinegar 
Brewery Co., (1890] 2 Ch. 54. FoUd. Re Formalin Hygienic 
Co.'s Appln. (1900), 17 K. P. C. 486. Distd. Re Chese- 
brough’s Tiado Mk. “ Vaseline,” [1902] 2 Ch. 1. Consd. 
Rc Gostetucr’s Trade Mk., (1908] 1 Ch. 613, Distd. Brock’s 
“ Crystal Palace ” Fireworks v. Pain (1911 ), 105 L. T. 976. 
Apld. Edge V. Niccolls, [1911] 1 Ch. 5. Refd. Orr Ewing 
V. Johnston (1879), 40 L. T. .307 ; Blair v. Stock (1884), 
52 L. T. 123 ; Rc Apolliiiarls Co.’s Trade Mks., (1891 ] 2 Ch. 
18f, ; Horhek’s Malted Milk Co. v. Smnmerskill (1916), 
34 B. P. C. 63. 

1112. Language of patent ambiguous.] — 

In 1872 an inventor took out a patent in the 
United States for a product from petroleum 
“ named by me ‘ vaseline.’ ” In 1874 he took out 
a ijatoni in England for a similar product which he 
described as “ a material wliich I term ‘ vaseline.’” 
In 1877 he registered the word “ vaseline ” in 
England imder Trade Marks Registration Act, 
1875 (c. 91), s. 10 as an old mark. On an applica- 
tion to remove the mark from the register : — Held : 
the language of both patents being ambiguous, as 
it might mean either that the name was given to 
the substance manufactured by the inventor or 
to the substance made according to the process 
described, the onus of proof was on appet. for the 
removal of the trade mark to show that it meant 
the latter ; he had not discharged that onus A 
the mai*k ought not to be removed. — lie Uiiese- 
brough’s Trade Mark “ Vaseline,” [1902] 2 Ch. 

1 ; sub iioni. J?c Pearson’s Application, lie 
Cheesebrough Manufacturing Oo.’s Trade 
Mark “ Vaseline,” 71 L. J. Gh. 427 ; sub nom. lie 
(^HESEBRouGii Manufacturing Oo.’s Trade Mark 
“ Vaseline,” Re Pearson’s Application, 80 
L. T. 605 ; sub nom. Re “Vaseline” Trade Mark, 
18 T. L. R. 408, C. A. ; revsg. H. C. sub nom. Rc 
“ Vasogen ” A “ Vaseline ” Trade Marks (1901), 
17 T. L. R. 259. 

Annotations Apld. Rt Burroughs Wollcoi lie's Tiade Mks , 
Welleonie r. Thompson cSi: Capix'r, (1904] ] Ch. 736. Reid. 
Kodak r. London hltuioseopic Sc Photogiaphie Co., 
Kodak V. Houghton, lit ivodak Trade Mks. (1903), 19 
T. J.. J{. 297 ; til Ke.NHtono Jvuitting Mills Tiadc Mk. 
(1928), 97 L. J. Ch. 310. 

E. Other Particular Names. 

1113. “ Original.**] — The original inventor of a 
new manufacture, A persons claiming under liim, 
are alone entitled to designate such manufacture 
as “ the original ” ; A if he or they have been in 
the habit of so designating their manufacture, an 
injunction will be granted to restrain another 
manufacturer from applying the designation to his 
goods. — C ocks v. Chandler (1871), L. R. 11 Eq. 
440 ; 40 L. J. Ch. 575 ; 24 L. T. 379 ; 35 J. P. 
644 ; 19 W. R. 503. 

Annotations ; — Refd. Jan»cs r. James (1872), 20 W. P». 431 ; 
Baggett V. Fiiidlutcr (1873), L. It. 17 Kq. 29. 

1114. “ Guaranteed.**] — A firm of corset manu- 
facturers had for upwards of four years been the 
exclusive makers A sellers of a corset which they 
called the “ Guaranteed Corset,” the wear of which 


PART V. SECT. 4, SUB-SECT, 1.— F. 

d. "King.**]— A monufactiiror or 
dealer in cigars cannot acquire the right 
to au exolusne use, & be ontltlod to 


registration, of a bpcciflc trade mark, of 
which the term ” King ” forms the 
loading featui‘ 0 , & is used in combina- 
tion with the representation of some 
particular king, uhllo other mauu- 


faclurers or dealers use the same term 
with the likeness of their kings. — 
Spilling Brothkrs r. O’Kklly (1904), 
24 C. L. T. 119 ; 8 Exch. C. H. 426.— 

CAN. 
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they guai'anteed for twelve months by undertaking 
to supply any purchaser with a new corset in case 
of complaint within tliat period. The corset was 
sold in a box bearing a printed label with the 
v'ords “ Guaranteed Corset ” in large & con- 
spicuous type, & in smaller type the words, “ This 
corset is guaranteed to wear twelve months.” 

Dcfts., a rival firm of corset manufacturers, 
subsequently introduced a cheaper & inferior 
corset, the wear of which tliey also professed to 
guarantee for twedve months, & which tliey sold in 
a box bearing a printed label with the words 
“ Guaranteed Corset ” in large type, & words in 
smaller type similar to pltfs. In an action by 
})ltfs. for an injunction : — I/rld : the word 
“ guaranteed ” was not so distinctly Sc exclusively 
applicable to pltfs.’ corset as that the ct. w^ould 
restrain defts. from using the same word in con- 
nection with their corset.™ Symingi'ON k Co. v. 
Footman, Pretty k Co. (1887), 56 L. T. 606; 

T, L. K. 488. 

1115. “ Post Ofllce Directory.”] — Pltf. was the 

registered proprietor of the coj)yright of a directory 
entitled the “ Post Oflice Directory of the West 
lUding of ^\^rkshire,” k he had for several years 
published “ Post Oflice Directories ” of other 
counties. Defts. published a directory for the 
town of B., which is within the West Biding, 
intituled “ The Post Oflice Directory,” but it was 
not similar lo pltf.’s directory in ludce or appear- 
ance. There was no evidence to satisfy the ct. 
that the words ” Post Oflice ” in connection with 
directories had become necessarily connected in 
t he minds of the public with the name of Kelly : — 
JJeld : pltf. had no right to the exclusive use of the 
words ” Post Oflice Directory ” k his claim for an 
injunction was refused. — KEia.Y r. Byres (1880), 
l.'i Oh. D. 682 ; 49 L. J. Vh. 181 ; 42 L. T. 338 ; 
28 W. If. 585, r. A. 

Atnutiaiiou^ : — Refd. Diokn r. Yalofl (18S1), 18 Ph. I). 70; 

Mai»l(‘ r. Junior Army Nav^ StoicH (1SH2), 4 7 L. 'J'. 580. 

1116. “ Ofllcial.”! — Beuter’s Telegram Co., ' 
Ltd. V. International Guide Syndicate k 
International Fxj’Res'-^ Ltd. (1893), 37 Sol. Jo. 
325. 


SUR-SEd’. 2. — Loss Ol^' PiOUT. 

1117. Concurrent user by two firms - Discon- 
tinuance of user by one.]— Where there has been 
a concurrc'iit user of a trade name by A. k B., but 
the user thereof by B. has practically ceased for 
some years, k A. has in the meantime acquired 
a large sale for Ids goods k a rei)utation in the 
market under the trade name, so that the name 
has become associated solely with the goods of 
A., B. may not afterwards revive the use of the 
name in his business in such a way as to x>ass off 
his goods as those of A. — Daniel k Arter v. 
WiiiTEHOusE, [1698] 1 Ch. 685; 67 Jj. J. Ch. 
262. 

1118. Cesser of manufacture,] — Tiiorneloe v. 
Hill, No. 1276, posf. 

1119. Assignment.] — Pltfs. were the American 
manufacturers of, k their English agents for, the 
sale of electrical lamps k other accessories. In 
1896 an EngHsh syndicate called the ” Stewart 
Electrical Syndicate Ijtd.” began to sell in England 
lamjis made to their order by the American co., 
k sold by them under the name “ Stewart Arc 
Jiamxis.” In 1903 the syndicate was wound up, k 

PART V. SECT. 6, SUB-SECT. 1. 

e. General rule .] — The general piFi- 
ciplc applicable lo “passing oil’’ Is 
that nobody has the right to rcpiescnt 


in 1904 the receiver sold its goodwill k its rights lo 
the use of the word “ Stewart ” in connection with 
the goods by auction to defts., who continued the 
sale of the goods under that name. Pltfs., having 
commenced to sell similar goods under the name 
“ Stewart,” sought an injunction to restrain defts. 
from selling them under that name ; defts. there- 
upon counterclaimed for similar relief : — Held : 
the word “ Stewart ” as associated with the goods 
in question was the sole property of the syndicate 
k its successors defts., k pltfs.’ action was accord- 
ingly dismissed, k an injunction granted to restrain 
pltfs. on defts.’ counterclaim.— Defries (.T.) 
Sons, Ltd. k Uelios Manufacturing Go. v . 
Electric k Ordnance Accessories Co., Ltd. 
(1906), 23 B. P. C. 341. 


Sub-sect. 3. — Action for Passing Off. 
Sec Sect. 5, sub-sect. 1, pos/. 


Sect. 5. - PASSING OFF. 

Sub-sect. 1. — In Generai.. 

1120. What amounts to passing off- Defamation 
distinguished.] — Where, by the use of a name or 
otherwise, an article of manufacture is hold forth 
to the i)uhlic by one party in such a manner as to 
induce them to believe it to be the manufacture 
of another party, whose reputation in that res]3ect 
stands high, k so as to diminish the xirohts of that 
party, an injunction will be granted to restrain 
sucli unfair dealing ; but wJiere the vendor of an 
article leads the i)ublic to believe that tlie article 
is prepared, or at least the sale of it by him 
apjjroved k sanctioned by another party, whose 
authority would })o a sutlicient guarantee for its 
usefulness, but who, in fact, neither j^repared nor 
sanctioned the sale of the aiticle, k who is not in 
the habit of preparing or selling the same, or a 
.similar or any article of the kind, that is no cast* 
for an injunction, but is, if anything, a defamation 
or libel case. — Clark v. Freeman (1848), 11 Beav. 
112 ; 17 L. .1. Ch. 112 ; 11 L. T. O. S. 22 ; 12 Jiir. 
149 ; 50 E. B. 759. 

Aunoifffions : Consd. SiuLiighcad Spinning Co. r. IUIpa 
( 18(58), L. 11. G Eip 551 ; Cliuppoll v. Gnliltli (1885), 5 5 
L. T, 459 ; I^t'O v. (Bbbmg^ (1892), (57 L. 2(5.5 ; ricMk 
r. Molor (Jar (Jo. (1905), Ltd. tc Ford (190)), 49 Sol. Jf». 
418. Refd. Albert (Prince) r. Slinngc (1819), 1 Mac. lY (i. 
25 ; Uov V. Cox (185 J), 1 1 Han', 118, Austria ( hniipcroi ) 
V. Day ^ Kossuth (1801), .'5 Do G. F. J. 217 , Leather 
C’lolh Co. r. American Ijcuther (^loth Co. (18(5;5), 1 De (L J. 
tc Sm. i;57 ; Maxwell v. Ilogg, Hogg r. Ma\^^^ll (18(57), 
2 Ch. App. J07 ; Dixon v. Holden (18(59), Ij. U. 7 Eq. 188 ; 
Mnlkern v. Ward (1872), L. It. 13 Eq. (519 ; Prudential 
AsHce. V, Knott (1875), 10 Ch. App. 142 ; Singer Maiiu- 
faelurltig Co. i\ Wilson (1878), 20 W. It. 0(51 ; Levy 
Walker (1879). 10 ('’b. D. 430; Se Itividie’s Tiade Mk. 
(1881), 2(5 (%. D. 48 ; Williams v. Hodge (1887). 4 T. L. It. 
175 , I’ollaid V. Plioiographlc Co. (1888), 40 Ch. D. 345 , 
Monson r. Tussaud, Monson v. Tussand (1894), (53 L. J. 
(J. H. 454 ; Dockrell v. Dougull (1899), 80 L. T. 556 ; 
Walter V. Ashton, [1902] 2 Ch. 282. 

Defamatory statements as to trade, profession or 
calling.] — Sec Libel k )Slander, Vol. NXXIL, 
pp. 20 et scq. 

1121. PubUcatlon of story under name of 

wrong author.] — Pltf., a writer of reputation, sued 
defts. for damages for x>ublishing in their magazine 
under pltf.’s name a .story of which he was not the 
writer. J^ltf. alleged that the story was of inferior 
quality, k b(‘ing published as by him, was damaging 


( xccuinl work — Work in fact done 
by plauiUff.] — IIendlkson 6c Son v. 
MtWHO & Co. (1905), 7 F. (Ct. of Sees.) 
036 ; 42 Sc. L. 11. 530 ; 13 S. L. T. 

57.— SCOT. 


bis goods as Ibo goods of somebody 
else. — M unna Lal Serowjek v . Ja- 
WALA Prasad (1908), I. L. K. 35 Calc. 
311.— IND. 

f. liepreaentation thal defendant has 
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to bis reputation. In summing up, the judge 
directed tne jury that if they came to the conclu- 
sion that any one reading the story would think 
pltf. a mere commonplace scribbler they could give 
him damages for libel, &, fuither, that on the claim 
for passing off, if they thought the facts proved & 
that damage must certainly ensue though it was 
not capable of present proof, they could find for 
pltf. with damages. — Ridge l\ English Illus- 
iTiATED Magazine, Ltd. (1913), 29 T. L. K. 592. 
^ItiHoiaium Refd. Prj ce v. Ploncci Prob.s ( i 42 T. L. R. 

2i). 


SuB-SECi’. 2 . — By Misuse of Tkading Names of 
Businesses. 

A. In (General. 

1122. When use restrained — Name calculated to 
deceive.] — It should never be forgotten in these 
cases that the sole right to restrain anybody from 
using any name that ho likes in Itie course of any 
business he chooses to carry on is a right in the 
nature of a trade mark, that is to say, a man has 
a right to say, “ You must not use a name, whether 
fictitious or real, you must not use a description, 
whether true or not, wliich is intended to represent, 
or calculated to represent, to the world that your 
business is my business, & so, by a fraudiilent 
misstatement, deprive me of tlio pi'olits of the 
business which would otherwise come to me.” 
That is the principle, the sole principle, on 
which this,ct. inteiferes. The cl. interferes solely 
for the purpose of protecting the owner of a 
trade or business from a fraudulent invasion of 
(hat business by somebody else (James, L.J.). — 
Levy r. Walkeu (1879), 10 ('h. 1). 430 ; 48 L. J. 
Ch. 273 ; 39 L. T. 054 ; 27 W. R. 370, O, A. 
Annoiatwns : — Consd. (^hatteris v. l«aacHon (1887), 67 L. T. 

177 ; Thymic v, Shovo (1890). 46 CMi. 1). 577. Reid. 
Chappe^ll V. GrlftJth (1885), 53 L. T. 469 ; Bodega Co. v. 
Owens (1889), 6 B. P. C. 230 ; Giuy v. Sniilh (1KS9), 43 
Ch. D. 208 ; .lonnings r. JomilngH, (I898J 1 Ch. 378 ; H( 
David & Malthows, 1 1899] J UJi. 378 ; Burchfll r. Wilde, 
ri900] 1 Ch. 661 ; Pomeroy r. Senl6 (1900), 22 T. L. R. 
796 I Pomeioy t\ ScaKS (1900), 23 T. L. R. 170 ; Waring 
Ac GllloiA V. Glllow N Gillou (1910), 32 T. L. B 389. 

1123. Use of trade name of plalntlll.] — 

In Bnglnnd the assumijiion of a name, the patro- 
nymic of a family, by a stranger, who had never 
before been calied by that name, is not the 
subject of a civil action, as by the English law there 
IS no right of property in a person to the use of a 
particular name, to the extent of enabling him to 
prevent the assumption of his name by another. 
Alitrrf ns to the exclusive use of a name in con- 
nection with a trade or business, which right is 
recognised, A a party assuming it colourably or 
otherwise, being an invasion of another’s rights, is 
a fraud, for which a remedy Lies either at law or 
equity. — Bu Boui.ay r. Du Boutay (1809), L. R. 
2 I*. C. 430 ; 6 Moo. P. C. C. N. S. 31 ; 38 L. J. 


P. C. 35 ; 22 L. T. 228 ; 17 W. K. 594 ; 16 E. R. 
638, P. 0. 

Anrwtation :—Reid. Cowley v. Cowley, [1901] A. C. 450. 

H24. *1 — Htf. was the proprietor of 

an old established library business at the West End 
of London. Defts., being the promoters of a pro- 
jected CO., having for a principal object the carry- 
ing on of a library business in another Quarter of 
the West end, proposed to adopt as the title of their 
undertaking the same trade name as that which 
pltf. had used for a considerable period, but with 
the addition of the word “ Limited ” : — Held : defts. 
must bo restrained from carrying on in or near 
London tlie business in question under the pro- 
posed title, or under any other title only colourably 
dillering from the name of pltf.’s business, & also 
from advertising the intended commencement 
thereof under such title. — H oby v. Grosvenoh 
Libkahy Co., Ltd. (1880), 28 W. R. 386. 

Avnolalion : — Refd. Houdiikb v. Montagu (1881), 50 L. J. Ch. 

160 . 

1125. Whether use must be in respect 

of same trade.] — Lawson v. Bank of London, 


No. 1413, post. 

1126. .] — Where one trader 

complains of the use of a trade name by another 
trader carrying on a similar business as being 
calculated to mislead A deceive the public, the 
objects of the two businesses need not bo abso- 
lutely identical to entitle him to relief if there is 
great similarity ; but where two iiersons of the 
names of Robert & John F. Du^op, who had 
carried on a motor & cycle repairing business in 
partnerslup for some years, turned the business into 
a limited co. under the name of the “ Dunlop 
Motor co.” : — Held : a co, trading under the name 
of the “ Dunlop Pneumatic Tyre co.”, whoso 
principal business was the manufacture of tyres 
for motors Sc cycles, who also dealt in various 
accessories for use in connection with motor cal's, 
was not entitled to restrain them from using the 
name ” Dunlop ” in their business. — Dunlop 
Pneumatic Tyre Co., Ltd. v. Dunlop Motor 
Co., L1907J A. C. 430 ; 76 L. J. P. C. 102 ; 97 L. T. 
259 ; 23 T. T.. R. 717 ; 51 Sol. Jo. 715, IJ. L. 


dnnotaltoiin ; Consd. Wuiing & Gillow r. Gillow ik Gillow 
(1916), 32 T. L. B. 389. Distd. Albion Motor Car Co. v. 
Albion Carriage & Motor Body (1917), 31 11. P. C. 

257. Apld. Motor ManiifactureiH & Tradetb iSoc. v. 
Motor Mnniifurturors, etc. Insco., [1925] Ch. 676. 


1127. .] — A CO. carrying on the 

business of insurance against motor risks adopted 
as part of its name the oi'dinary descriptive words 
“ Motor Manufacturers Sc Traders ” which had 
already been adopted as part of its name by a 
society having for its main objecis the xiromotion, 
encouragement & protection of the motor trade 
generally. There was no charge of fraud Sc in the 
opinion of the ct. no tangible risk of injury to the 
society’s business reputation owing to the simi- 
larity of names ; the names being sufficiently 
distinguished & deft, co.’s business being wholly 


PART V. SECT. 6, SUB-SECT. 2.— A. 

1122 i. JVhtfi tti>e restrained — Name 
(alculated to deceive.] — Mastkiis r. 
CAivrERON, 11904] St. R. Qd. 137.-- 

A US. 

1122 il. .] — Davis r. Ken- 

nedy (1807), 13 Gr. 523.— CAN. 

1122 iii. .] — Carey v. Goss 

(1886), 11 0. R. 619. -CAN. 

1122 iv. MoDonau) v. 

Miller (1904), 37 N. S. 11. 46 ; 23 
C. L. T. 299.~CAN. 

1122 V. .] — In deciding 

whether two trade marks ore so oUko os 
to cause confusion, the ot. considers 
the ImpresBlon likely to be conveyed 


by the names as a whole. The use by 
(lefts, of the trade name The Wheat 
(Tty Fur Works,” held to be ealcii- 
iaU'd & intended to orealo confusion, 
& to have had the effect of causing 
confusion, between defts.’ business 
carried on under sold name, & that of 
pltf. canled on under the name ” The 
Wheat City Tannery Ltd,” ; & pltf. 
was hold entitled to an injunction 
restraining the use of the former 
name. — Wheat Citv Tannery, Ltd. 
V. Abramson (Man.), [1921] 1 W. W. B. 
216.— CAN. 

1122 vi. .] — ARKIN V. POLIN- 

SKY, [1923] 2 D. L. R. 365 ; 32 Man. 
L. B. 538 : [1923] 1 W. W. 11. 267.— 

CAN. 


1122 vii. .1 — Fashions, 

Ltd. r. Barston, [1927] N. Z. L. B. 
21.— N.Z. 

1 1 22 viii. . ] — G heat N orth 

OF Scotland By. Co. v. Mann (1892), 
19 R. (Ot. of Sees.) 1035 ; 29 Sc. L. K. 
848.--SCOT. 

1122 ix. .] — Cowan v 

Millar (1895), 22 R. (Ct. of Sesa.) 
833 ; 32 Sc. L. R. 619 ; 3 S. L. T. 66.— 

SCOT. 

1122 X. .1 — Bayer v. Baird 

(1898), 25 R. (Ct. of Sess.) 1142 { 35 
So. L. R. 913 ; 6 S. L. T. 98.— SCOT. 

1122 xi. .1 — Williamson v. 

Meikle, [1909] S. C. 1272 ; 46 Sc. L. It. 
915 ; [1909] 2 S. L. T. 169.— SOOT. 



Part V* — ^Tradb Names and Passing Off, 


283 


different from that of the pltf. Bociety Held : 
pltf. society was not entitled to a monopoW of its 
descriptive words or to any relief against deft. co. — 
Motor Manufacturers & Traders’ Society v. 
Motor Manufacturers’, etc. Insurance Co., 
[1926] Ch. 676 ; 94 L. J. Oh. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. C. 307, C. A. 

1128. Mere similarity Insufficient.] — 

London & County Banking Co. v, Capitat. & 
Counties Bank (1878), cited in 0 Ch. D, at p. 667. 
Jtinotaiion: — Reid. Merchant Banking Co. of London 
r. Morrhants’ Joint Stock Bank (1878), 9 Ch. D. 500. 


1129. Use calculated to deceive.] — 

Williams v. Osborne, No. 1483, 'post, 

1130. .] — Pltfs. had carried on 

for some years at No. 22 Pall Mall, under the stylo 
of “ The Guinea Coal co.,” a large business, which 
had a considerable reputation. In Mar. 1869, 
deft., who had been their manager, set up a rival 
business in Beaufort Buildings, Strand, under the 
name of ” The Pall Mall Guinea Coal co.,” & at the 
end of Aug. removed it to No. 46 Pall Mall. On 
Nov. 24 pltfs., finding that many persons had been 
misled into giving orders to deft, in the belief that 
his concern was that of pltfs., filed theii* bill to 
restrain him from ti*ading under the above style or 
any other colourable imitation of pltfs.’ business 
style. Deft., among other grounds of defence, 
alleged that pltfs. had knowingly & habitually 
sold short weight, & that they had no exclusive 
right to the name ” Guinea Coal co.,” which was 
used by various other establishments about 
Jvondon. The Vice-Chancellor granted an injunc- 
tion restraining deft, from using the name ” The 
Pall Mall Guinea Coal co.” in Pall Mall ; — Held : (1) 
although pltfs. had no exclusive right to the name, 
the injunction had been properly granted, on the 
ground that deft, had no right to use the name in 
such a way as to lead persons to believe that his 
business was that of pltfs., & therefore there was 
no objection to confining the injunction to the use 
of the name in a particular place, inasmuch as its 
( endency to deceive greatly depended on the place 
where it was used ; (2) there had been no such delay 
as to take away pltfs.’ riglit to an injunction on 
interlocutory application ; for in such cases a 
pltf. is not bound to come to the ct. until he has 
had time to obtain evidence that persons have 
been actually misled by the acts complained of, & 
the delay, even if unexplained, would not have 
been faM to pltfs.’ case, as the injunction asked 
for was of such a nature that deft, could not be 
injured by the delay in asking for it. — Lee v. 
Haley (1869), 6 Ch. App. 165 ; 39 L, ,T. Ch. 284 ; 
22 L. T. 251 ; 34 .1. P. 228 ; 18 W. R. 242, L. J. 
Amiotatumi* :—A8 to (1) Apld. WoGuTspooii v. Curiio (1870), 

22 L. T. 2G0. Refd. Ilookham r. I^ottage (1872), 26 L. T. 
755 ; Koggeit v. Flncllaler (187:$), L. K. 17 E<i. 29 ; Civil 
Rorvico Supply Abbocn. v. Doan (1879), Vi Ch. D. 612; 
UeiidrikH v. Monlagu (1881), 17 Ch. D. 638; Ljehig's 
Extract of Meat Co. v. Andci*soii (1886), 65 U. T. 206. 
(hnerally, Mentd. Re Barrows’ Trade Mkb. (1877), 5 Ch. D. 
353. 


1131. 


-.] — In suits to restrain the 


fraudulent use of a trader’s name or of a trade mark 
it is not necessary to give proof of actual deception ; 
it is enough if the acts of deft, are calculated to 
deceive.— JIooKH am V. PoTi’AGE (1872), 26 L. T. 
765 ; 20 W. R. 720 ; affd„ 8 Ch. App. 91, L. J.T. 
^fliwicUxons : — Apld. Thorlcy’s Cattle Food Co. r. Masaam 
(1880), 14 Ch. D. 763. Refd. Walker v. Mottram (1881), 
19 Ch. D. 355 ; Matthews v. Hodgson (1886), 2 T. L. K. 
899 ; Trego v. Hunt, [1896] A. C. L 

1132. — ,] — A tradesman may use a 

name, although he is aware that a neighbouring 
tradesman intends to use that name. 

A bootmaker having a shop runiiing up Bedford 
street, with the front & entrance to the Strand, 


wrote up over his shop the words ” Civil Service 
Boot Supply.” The Civil Service Supply Assocn. 
were at that time building a large store at the other 
end of Bedford street, in wliich when finished they 
opened a general shop, & they afteiwards opened 
a boot & shoe shop in Tavistock street, which was 
not far off. One of the customers of the Assocn. 
had gone to the shop of the bootmaker, mistaking 
it for that of the Assocn. The Assocn. brought an 
action to restrain the bootmaker from using tlie 
words : — Held : under the circumstances there was 
no intention on the part of the bootmaker to 
deceive, & no rational x^^i’son would have been 
deceived by the words so used. — Civil Service 
Supply Assocn. v. Dean (1879), 13 Ch. D. 612. 
Annotatioim : — Refd. Bodoga Co. r. Owciib (1889), 0 B. 1^. C. 
236 ; Bourne v. Swan & Edgar, Rc Botuuc'h Trade Mks., 
[1903] 1 Ch. 211. 

1133. .] — Niciiolls V. Kimpton 

(1887), 3 T. L. R. 674. 

1134, .] -Holt p. Smith (1888), 

4 T. L. R. 329. 

1135, .] — A dealer in cycles 

having advertised liis goods in a manner which 
satisfied the ct. that he intended the public to 
believe that the ijrox)rictors of The Times newspax^er 
were either the vendors, for whom he acted as 
manager, or partnei's or in some way resi)onsibly 
connected with the sale of ” Times ” cycles : — 
Held : as x^Rfs., the x^roi^rietors of The Times, 
were exposed to some risk liability by the 
unautlioriscd use of the name of their newspaper 
by deft., & as there was a reasonable probability 
of The Tinu‘s being exposed to litigation, & possibly 
being made responsible, had pltfs. not taken steps 
to disconnect the name of their newspaper from 
the advertisements & circulars issued by deft., 
an interim injunction ought to be granted restrain- 
ing deft, from in any way representing that the 
cycles offered by him for sale were in fact offered 
for sale by pltfs., or that lie was carrying on 
business as a department of The Times, or in any 
way holding out The Times to bo the owiK'rs of or 
connected witii his business. — Walter r. Ashton, 
[1902] 2 Ch. 282 ; 71 L. J. Ch. 839 ; 87 1>. T. 196 ; 
61 W. R. 131 ; 18 T. L. R. 445. 

Annotations • — Apld. Clerk r. Motor Car Co. (1905). Ltd. & 
Ford (1905), 49 Rol. Jo. 418. Refd. \\ ertlu liner v. 
Stewart, Coopoi (1900), 23 R. P. C. 481 ; Dutton, Mubsey 
(liivorpool) V. Dutton, Mabbey (1923), iO R. P. C. 413 : 
Harrods v. Harrod (1924), 40 T. L. R. 195 ; Mot<>r Manu- 
facturern & Traderw Soc. i\ Motor IManufuetureiH’, etc. 
Insco., [1925] Ch. 675. 

1136. .] — E., trading as the 

Buttercup Dairy Co., carried on business in 
Scotland & the North of England, liaving a large 
number of shops in which he sold, among other 
tilings, margarine. The business was well known, 
&. the trade in margarine was very considerable. 
The Buttercup Margarine Co., Ltd., was incorxjo- 
rated in Nov. 1916, & proposed to carry on a 
wholesale business in, among other things, marga- 
rine made by a special x^rocoss. They stated that 
they did not intend to sell such margarine as 
” Buttercup Margarine,” but under a special name 
not yet decided on. They were not yet in a 
position to start business. They had adopted their 
name innocently. In an action by E. to restrain 
the Buttercup Margarine Co. Ltd. from using that 
name, lield, that the use of deft, co.’s name was 
either calculated to deceive so divert business 
from pltf. to deft, co., or to occasion a confusion 
between tlic businesses ; & that this was sufficient 
to entitle pltf. to relief. An injunction wflis 
granted to restrain the deft. co. from using or carry- 
ing on business under the name Buttercup Marga- 
rine Co., Ltd., or any other name colourably 
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resembling pltf.’s trade name, in connection with 
the manufacture &/or sale of butter substitutes, & 
dairy & farm produce of all kinds, or otherwise 
from carrying on such business under any title 
or description so as to mislead or deceive the public 
into the belief that deft.’s business is the business 
or a branch or department of the business of pltf.— 
Ewing v. Butteucui* Makgarenk Co., Ltd., 
[1017] 2 (Jh. 1 ; 8(i L. L Ch. 441 ; 117 L. T. 67 ; 
33 T, L. R. 321 ; 61 Hoi. Jo. 443 ; 31 K. P. C. 232, 
C. A. 

Annotations : - Folld. Albion Motor Vo. v. Albion 

Carriage & Motor Jlody Wf)7-kH (J5)17). IVA T. h. H. 316. 

Reid. Dutton, MafiKoy (Livt'ij)ool) r. Dutton, MasHoy 

(1923), 40 11. 1\ C. 4J3. 

1137. .] — Pllf. CO., incorporated 

in 1002, acquired the business of a firm which had 
carried on business as the Albion Motor Car co. 
in a lai*ge way as makers of engines ite cliassis of 
commercial & other motor cars, their goods being 
identified & known to the trade by the name 
“ Albion,” for which they had two trade marks. 
If pltfs. were ordered to supply a motor car the 
body of the car would be su])i)lied by other makers, 
A tlie car sold under ]:)ltfs.’ responsibility. Deft, 
co. was incorporated by four persons in May, 1910, 
to take oyer the business of a carriage A motor 
body builder canned on at Albion Cardens, 
IlammersmitJi. Defts. did not make motor cars 
or manufacture engines or chassis. Pltfs. alleged 
that the use of the word ” Albion ” in the title 
under which deft. co. was incorporated was 
calculated to deceive A lead to the belief that deft. 
CO. was a branch of or connected with pltf. co., ct 
they requested deft, co., as carrying on a business 
substantially the same in character as pltf. co.’s 
business, to cease the use of the word ” Albion ” 
in connection therewith. Tliis deft. co. refused to 
do, A pltfs. brought an action claiming an injunc- 
tion : — Held: deft, co.’s business had not been 
proved to bo the same class of business as that of 
pltf. co., yet the probability of confusion between 
the two cos., both being connected with the motor 
car industry, was proved ; an injunction was 
granted, delivery up A damages being waived ; 
deft. co. was given two months to change its name. 
— Altuon Motoi? t'AR (V)., Ltd. v. At.hion Pau- 
RiACJK A Motor Boj>y Works, J/pd. (1917), 33 
T. L. \{. 346 ; 31 K. P. C. 257. 

1138. Intention to pass off.] — 

Otard, Dupuy a Co. v. Dtard, MoNTEinoLik) 
Cognac Co., I/pd. (1893), 10 T. L. U. 67. 

1139. .] — Where a person 

had t aken a name as his own name for the purpose 
of using the name in trade to pass oil his boots 
A shoes as the manufacture of another whose 
real name it was, he was I’estrained absolutely 
from using the name in connection with the sale 
or manufacture of boots or shoes. — Pinet (P.) et 
CiE. V. Maison Louis Pinet, Ltd., [1898] 1 Ch. 
179 ; 67 L. .T. Ch. 41 ; 77 1;. T. 613 ; 40 W. R. 
506 ; 14 T. L. R. 87. 

1140. .]— Prom 1888 the 

1). P, T. co.. Ltd., A their predecessors in title 
used the name ” Dunlop ” in connection with the 
goods of their manufacture. Such goods consisted 
of jineumatic tyres for cycles A oilier accessories 
such as pumps, inllators, etc. The name ” Dun- 
lo]) ” had become identified with the goods of the 
D. P. co.. Ltd. P. traded as tlie 1). Iv. co., A 
dealt in oils A lubricants for cycles A other cycle 
accessories, but not the same class of accessories 


as the D. P. T. co., Ltd. The word ” Dunlop ” 
was used prominently on all the goods 
of deft. The D. P. T. co., Ltd., broug& an 
action to restrain defts. from so trading ; — 
Held : there was evidence that F. was using the 
word ” Dunlop ” because it suggested pltf. co., A 
pltfs. were entitled to an injunction. — Dunlop 
Pneumatic Tyre Co., JjTd. v. Dunlop Lubricant 
Co. (1898), 16 R. P. C. 12. 

1141. .] — Applts., in an 

action for infi’ingement of trade mark A passing 
off, had in the year 1900 purchased from the 
inventor’s widow the trade mark, goodwill A 
business, with the sole right to make ” Stent’s 
Dental Impression Composition.” The composi- 
tion was commonly sold in round tablets, applts.’ 
being of a reddish colour with the word ” Stent’s ” 
in a panel on them across a sunk disc engine - 
turned. Resps. manufactured A sold round 
composition tablets of the same general nature as 
those of applts.’ with the name ” Stent’s ” across 
a sunk disc engine-turned on them, A the initial 
” G.” above. The other features were dissimilar 
from those of applts.’ tablets. These had been 
sold by resijs. A their i^redecossors for thirteen 
years at least. The word ” Stent ” had for 
thirteen years at least been also used by one II. C. 
Stent on similar tablets to the knowledge of 
applts. or their predecessors, but the initials “H. C.” 
were on the tablets. The persons making resps.’ 
composition had no connection with the name 
“Stent,” A there never had been a “ G. Stent” 
who dealt in such composition. Applts. claimed 
injunctions against the infringement of their trade 
mark wdiich was a representation of their tablet, A 
against the use by resps. of the word “ Stents ” A 
the selling by resps. of a dental composition so 
got up as to deceive purchasers into the belief 
that it was of applts.’ manufacture. It was held 
at the trial that, on the evidence, the word 
“Stents” by iiselE had conic to distinguish 
applts.* goods ; the name used by resps. being that 
of a rival trader the intention wliich must be 
imputed to them was that of gaining some reputa- 
tion, not their own, by the use of that name which 
must liave been originally used by them with a 
fraudulent intent ; tliere was some possibility of 
deception ; A applts. were entitled to the injunc- 
tions asked A to an order for delivei*y up on oath 
or destruction of infringing articles A to the costs 
of the action : — Held : (1) tlie infringement of the 
trade mark being negatived by the evidence of 
persons from the limited class of people to whom 
the goods were tendered that none of them would 
bo deceived, the House of Lords would not take the 
contrary view ; (2) as to passing off, although 

when an intention to deceive is proved, no ct. 
would be astute in concluding that a dishonest 
deft, had been unsuccessful in his fraudulent 
design, yet that such a charge ought to be explicitly 
pleaded A also proved by evidence. In this case 
it had not been proved that defts. necessarily 
acted dishonestly in using the word “ Stents,” 
A no witness had said that he had been or would 
be deceived. — Asa (Claudius) Son A Go., Ltd. v. 
INVICTA MANUFACrrURINO Co., Ltd. (1912), 29 
R. P. G. 466. 

1142. Use of name closely resembling trade name 
of plaintiff — Use causing confusion.] — Pltf., Paul 
Poiret, who had been with Worth, in the year 1903 
set tip business on his own behalf in Paris, A built 
up a great reputation A business as a costumier, 
dressmaker, designer of ladies’ dresses A os a 


1142 i. Use of name closely resembling trade namr of plaitUiJf — Ust causing coJifusion .] — Wilson v. Samuels (1913), 13 
8. R. N. 8. W. 394 ; 30 N. 8. W. W. N. 98.— AUS. 
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iheairical costumier. He exhibited dresses in 
London in 1909 & had many customers in England, 
selling by himself or an agent in England, but had 
no place of business there. On the outbreak of 
war ho was called up for military service, his 
premises were taken over by the French (xovern- 
ment as a factory for making soldiers’ shirts. He 
did not resume his business until June, 1919. 
Deft., Alexander F. Nash, in Feb. 1914, set up in 
business, eventually as a costumier, dressmaker, &; 
theatrical costumier, in London under the name of 
Jules Foiret, & he, under that name subsequently 
a CO. called Jules Poiret co. Ltd., promoted by 
liim in 1917 & with which no person named 
Poiret had any connection, carried on business & 
acquired considerable custom & reputation as a 
theatrical costumier & ladies dressmaker. He 
alleged that when he adopted that name he had 
never heard of Paul l^oiret or his business. Pltf. 
alleged that the acts of deft, had attracted custom 
& led customers to believe, by the use of the name 
Poiret, that the business was the same as, or a 
branch of, that of Paul J^oiret, thereby caused 
damage to pltf. & deceived the public, he com- 
menced an action against the co. <te Nash to restrain 
their use of the name Poiret. Deft, denied the 
allegations & alleged that pltf .’s business had ceased 
during the period of the war, & that i^ltf. was 
guilty of laches in that, although he was given 
notice that deft. Nash had commenced business 
under the surname of Poiiet, he failed to take any 
action in the matter ; — Held : (1) deft, had taken 
the name of Poirot knowing of the reputation in 
dressmaking gained by it in Paris & in England Ac 
desiring to get the benefit of that reputation in the 
English market, & confusion had arisen with 
jirivate customers A: in the press solely due to the 
use by deft, of the surname of Poiret ; (2) notwith- 
standing pltf. Paul l*oiret had no place ot business 
in London, he was entitled to the protection of his 
goods Ac reputation acquired in this country ; 
(8) the continued use by the defts, of the name 
Poiret in the business would lead to confusion in 
the t.rade A: among private customers; (4) there 
had been no laches on the part of pltf., Ac defts. 
had not acquired in the circumstances any con- 
current right to the use of the name Poiret. An 
injunction was granted restraining defts. from 
using the name l*oiret with or without the name 
.rules in connection with the manufacture, sale, 
advertisement or business of selling dresses, 
milliner, costumier or designer of dresses, with 
an inquiry as to damages A: costs. — Poiret v. 
PoiifET (Jules) Ltd. A: Nash (1920), 37 P. J\ (’. 
177. 

1143. Use of telegraphic address.] — The short 
address “ Street, London,” was used for many 
years in sending telegrams from abroad to Street Ac 
Co., of Cornhill. A bank adopted by arrangement 
with the Post OtYice the pliraso ” Street, J^ondon,” 
as a cypher address for t/elegrams from abroad to 
theiQsclves : — Held : the ct. had no jurisdiction 
to restrain the bank from using such cypher 
address. — Street v. Union Bank of Spain Ac 
England (1885), 30 Oh. D. 150 ; 55 J.. .1. (^i. 31 ; 
63 L. T. 262 ; 33 W. 11. 901 ; 1 T. L. K. 561. 

1144, Use of name of third person.] — F. 
sought to restrain 0. Ac V. from using the name 

‘ Kichter Concerts,” or from representing them- 
selves as owners of the undertaking known by that 
name, or from representing that they were carrying 
on the ” Richter Concerts ” in succession to F.’s 
series ; Ac also to restrain V. from acting in the 
matter as agent for C. F. alleged that he engaged 
Dr. Richter to conduct concerts, Ac in 1879 had 
originated the ” Richter Concerts ” ; Ac that no 


lonccrts had. ever been given under that name 
sxcepting by liim. It appeared that C. had an- 
nounced a series of ” Richter Concerts,” Ac that 
V., notwithstanding a written agreement to act 
as F.’s agent, ha<l lield himself out as the agent of 
C. It was contended by F. that ho had acquued 
the right to the exclusive use of the term ” Richter 
Concerts,” as a ” trade name,” by having originally 
introduced the name Ac obtained a list of sub- 
scribers, Ac by the introduction of original features 
as to price Ac music. Dr. Richter had declined to 
act any longer as the conductor of F.’s concerts, Ac 
had made arrangements with C. : — Held : it 
required a strong case to be made out to sustain a 
claim to the exclusive use of another person’s name* 
as a trade name ; no such case had been established 
in the present instance ; Ac there was no ground for 
saying that the term ” Richter Concerts ” had 
become dissociated from Dr. Richter himself, 
who was at liberty to carry his services to any 
market he chose.- Fiianke v. Chappell (1887), 

67 L. T. 141 ; 3 T. L. R. 624. 

1145. Use by agent of trade name of principal.] — 
Findlater, Mapkie, Todd Ac Co., Ih'd. v. Newman 
(Henry) Ac Co., No. 1379, pofit. 

1146. Sale of business by original owner — Regis- 
tration under new name by purchaser — Use of old 
name by third party.] — Where tlie assets Ac good- 
will of a co. in liquidation have been sold to imr- 
chasers who register the concern so purchased 
under a fresh naims no injunction can be granted 
against the use of the oi-iginal co.’s name by a per- 
son who does not represent himself as the successor 
of such co., Ac whose use of the name lias been 
acquiesced in by tlie liquidator of the old co. Ac 
the purchasers of his goodwill. — Montrical JiiTilo- 
ORAPiiTNG Co., Ltd. v. Samiston, [1899] A. C. 610 ; 

68 L. J. P. C. 121 ; 81 J.. T. 135, P. C. 

Annotalwn : - Distd. Tonnsond r, Jatiiiaii (l'.)()0), Gl) L. J. (Mi. 

H2J. 

B, Own Name, 

1147. Ground for restraining use — Intention to 
pass off] — Where pltf. marked his goods ” Sykes. 
Pat(‘iit,” to show that they were his own manu- 
facture ; Ac (loft, eoiiied the mark on his goods, to 
show that tlioy were pltf.’s manufacture, Ac sold 
the goods so marked as Ac for pltfs. manufacture : — 
Held : case would lie for the injury, though pltf. 
Ac deft, wore both named ” Sykes,” Ac neither of 
them in fact had a valid i^atent. — Sykes v. Sykes 
(1821), 3 B. Ac C. 541 ; 5 Dow. A: Ry. K. B. 292 ; 
3 L. J. O. S. K. B. 46 ; 107 E. R. 834. 

■innotiitmn'i * Consd. (’hui)pL'll v. DdMdKOii (1 S5C>), 2 K. Ct J. 

I2H ; J^arlna r. Sllvoilofk (18C)5), 1 K. <S: J. 509 ; (V)lllna 
(V). a. Cowell (IH57), K. be J. 428. Distd. Colli iih Co. t\ 
ItoevoH (IH.'iH), 28 J.. .1. Cli. 50. Apld. Wolhernpoon i\ 
Currie (1870), 42 L. .1. Ch. ElO. ii. ; I'ord r. Foster (1872). 
7 Ch. App. Oil : Hleluirda r. Wllllaiiihon (1874), GO L. 'J\ 

7 10. Consd. Slntfei Muiiufarturing Co. v. Wilhoii (1870), 
2 Ch. D. 4.11 ; .SluRer Manufacturing Co. v. Loog (1882), 

8 App. CttB. 15. Refd. Seeley v. Fisher ( 1 841 ). 10 L. J. Ch. 
274 ; C’rawHhay w ThoinpHon (1842), 5 Seott, N. R. 502 ; 
llnrgewfl a. liuufeHH (185G), 22 L. J. Ch. 075 ; Edelsten r. 
Vick (18LI). 11 Hare. 78; Cheavin r. Walker (1877), 5 
(^h. D. 850 ; Rlalr r. Stoek (1884), 52 L. T. 12:1 ; Powell 
V. Birniinf^hain VineRav Brewery Co., [1890! 2 Ch. 54. 
Mentd. Leather doth Co. v. Hirtiehtlold (1805), L. R. 1 E(|. 
299 ; Fiilwood r. Fuhvood (1878), 38 L. M’. 380 ; Manseil 
V. Valley Printing Co. & Rankino (i908), 99 L. T. 404. 

1148 . .I — A blacking manufactory had 

long been carried on under the firm of Day & 
Martin, at 97, High Holborn. The exors. of the 
survivor continued the business under the same 
name. A person of the name of Day having 
obtained the authority of one Martin to use his 
name, set up the same trade at 90 J Holborn Hill, 
Ac sold blacking as tlie manufacture of Day Ac 
Martin, 90 1 Holborn Hill, in bottles Ac with labels 
having a general resemblance to those of the 
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Seet. 6 . — Passing off: Siib-aecL 2, Z?.] 

onginal firm. lie was restrained by injunction. — 
Croft v. Day (1843), 7 Beav. 84 ; 40 E. B. 994. 
Annotatwm : — Di^d. Clark r. Frooman (1848), 17 L. .T. Ch. 
142. Apid. KdelHlen v. Vick (185:i), 11 Hare. 78. Consd. 
Loo V. Haley (1869), 21 L. T. 646 ; Morohant Banking Co. 
of London v. Merchants* Joint Stock Bank (1878), 9 Ch. D. 
.660 ; Turton v. Turton (1889), 42 Ch. D. 128 ; Daimler 
Motor Co. (1904), Ltd. v. London Daimler Co. (1907), 24 

K. r. C. 379. Refd. BuigChH v. Buigcss (1863), 22 L. J. Ch. 
675 : Hodfirors v. Nowlll (1853), 3 Do G. M. & G. 614 ; 
Taylor V. Taylor (1854), 22 L. O. S. 271 ; Leather Cloth 
Co. V. American Leather Cloth Co. (186.3), 4 De G. J. & Sm. 
137 ; Maxwell v. Hogg, Hogg r. Maxwell (1867), 36 

L. J. Cth. 4.3.3 ; WothcrHi)oon v. Cnn4o (1870), 18 W. K. 
.662 ; Clicavln v. Walker (1877), .37 L. T. .3()() ; Mofisam 
r. Thorley's CMtlc P'ood Co. (1877), 6 Cli. D. 574 ; Metzlcr 
V. Wood (1878), 8 Cli. D. 606 ; Hendriks e. Montague 
(1881), 44 L. T. 879 ; Frc(‘ Fisberh & Dredgers of Whlt- 
Btable V. Klllott (1888), 4 T. L. H. 273 ; Tussaud v. Tns* 
sand (1890), 11 C'h. D. 678 ; Dunlop i’ueiiinatle Tyre Co. 
V. Dimlop Tniftanlt Cycle U, 'rube Manufacturing Co. 
(1896), 40 Sol. Jo. .64 4; Powell Binningham Vinegar 
Brewery C*o., [1896J 2 (^b. 54 ; Bcdda^vay v. Banham, 
I1896J A. C. 199 , Valentine Meat Juice Co. r. Valentine 
Extract Co. (1900), 8.1 L. T. 259. Mentd. Spottiswoode 
V. nark (18 16). 8 L. T. O. S. 230. 

1149. .] —Pltf. Tliomaa Holloway sold 

a medicine as “ Holloway’s pills.” Deft. Henry 
Holloway commenced selling pills as “ II. Hollo- 
way’s pills,” but in boxes, etc., similar to pltf.’s, 
& with a view of passing off liis pills as pltf.’s. 
He was restrained bv injunction. — H olloway v, 
Holloway (1850), 13 Beav. 209 ; 51 E. B. 81. 

A niwidlior}.^ Refd. l'o^^ ( U v. lilrmlngliain Vinegar Brewery 

C^o , [IH96J 2 Ch. .61 ; Jatnleson v. Jamieson (1898), 14 
T. L, B. 160; Valentine Meat Juice (^o. v. Valentino 
Extract Co. (1900), 8.3 L. 1*. 259 ; Bile Bean Manufactur- 
ing Co. r. Davidson (1905), 2.3 H. P. (\ 72.6. 

1150. .] — No man lias the right to 

represent his goods as the goods of another person ; 
if he simply use.s his own name, that is no primd 
facie evidence of intention to misrepresent his 
goods. But if, besides using his own name, 
he does other things which show that lie is intending 
to represent, & is in point of fact making his goods 
represent tlie goods of another jierson, tlien iie is 
to he prohibited ; but not otherwise. Pltfs. 
raiTied on their business under the firm of Thomas 
TuHon <Sr Sons. Deft., who carried on a similar 
business, Ac in the same town, under the firm of 
John Tuiion A: ro., took liis sons into partnership 
Ac then changed the name of tlio firm to John 
Turton Ac Sons. There was no evidence that defts. 
did anything to represent their goods as the goods 
of pltfs. :■ — Held : tliere wa.s no ground for injunc- 
tion all hough it was shown that some of the 
customers of pltfs. purchased defts.’ goods believing 
them to be tho.so of pltfs. — Tuiiton v. Turton 
( 1 889), 42 Ch. I). 128 ; 58 I.. J. Oh. 077 ; 01 B. T. 671 ; 
54 J. P. 151 ; 38 W. B. 22 ; 5 T. L. B. 646, 0. A. 

Anvotaiions : Consd. Tunsaud r. TusRaud (1890), 41 Ch. D. 
678 ; Saundeit; v. Hun IJfe Ahbco. of Canada, [1894] 1 Ch. 
.637. Distd. Beddaway r. Banham, fl896] A. C. 199. 
Consd. Caslj e. Cash (lOOl), 84 L. T. 319. Apld, Hodgers 
V. Bodgors, SimpRon (1900), 23 B. I‘. C. 297. Consd. 
Dutton, MasRcy (Llverj)ool) v. Dutton, Massey (1923), 40 
R. P. C. 413. Ezpld. Bodgors r. Bodgors (1924), 41 R. P. C. 
277. Refd. Lewis’s v. Lewis (1890), 45 Ch. D. 281 ; 
Dtard Dupuy v. Otard de Montebello Cognac Co. (1893), 

9 T. L. R. 29.6 ; Powell v. Birmingham Vinegar Brewery 
Co,, [18961 2 Ch. 54 ; V'alentlne Meat Juice Co. v. Valentine 
Extract Co. (1900), 83 L. T. 259 ; Daimler Motor Co. (1901), 
Ltd. V. London Daimler Co. (1907), 24 R. P. C. 379 ; Brlns- 
inead V. Brinsmead & Waddington (1913), 29 T. L. R. 237 ; 
Teofanl v. Toofanl, Jte Teofanl’s Trade MU., [1913] 2 
Cli. 545; Waring & Glllow r. Gillow -k Gillow ( 1916), 32 
T. L. R. 389. 

1161. .] — The ct. will not restrain a 

man for trading in liis own name except where he 
uses his name in such a way as to pass ofT his goods 
as the goods of another. 

Here pltfs. had done up their goods in a par- 
ticular form, but that form was common to the 
makers At sellers of harness composition, not only 
in Aberdeen, but everywhere else (TjINDLEY, M.B.). 


It was said that deft, was bound to take extra 
precautions because he happened to bear the same 
name as pltfs., but there was no authority for 
restraining the use of a man’s own name in his 
trade unless he has done something to pass off his 
goods as the goods of another (Bindley, M.B.). — 
Jamieson Sc Co. v. Jamieson (1898), 14 T. B. B. 
160 ; 42 Sol. Jo. 197 ; 16 B. P. 0. 169, 0. A. 
Annotations Consd. Chivers v, Ohlvors (1900), 17 R. P. 0. 
420. Apld. Valentine Meat Juice Co. v. Valentine Extract 
Co. (1900), 83 L. T. 259 ; Cash v. Cash (1901), 84 L. T. 
349 ; Warsop v. Warsop (1904), 21 R. P. C. 481. Refd. 
Cooper & M’Leod v. Maclachlan (1901), 18 R. P. C. 380 ; 
Havana Cigar & Tobacco Factories v. Oddenlno, [1924J 
1 Ch. 179. 

1152. .]— The J. B. Williams co., 

an American corpn. well known for their shaving 
soap, brought two actions alleging that defts. 
had sold shaving sticks in boxes so closely 
resembling their boxes as to be calculated to 
deceive. In one action defts. were makers of 
soap which they were in a habit of sending out to 
retailers in boxes having the retailers’ names & 
addresses on them. l*ltfs. complained that in 
several instances the get up of such boxes contain- 
ing shaving sticks, by reason of their resemblance 
in colour* & shape to tlio maroon coloured, dome 
topped, tin lined boxes of pltfs., were calculated 
to deceive. Tliey alleged that such got up was 
distinctive of tlieir goods. Deft, in the second 
action, whose name was Williams, was a customer 
of pltfs. ; he had obtained from the other defts. 
the boxes of which complaint was made in the 
second action. Defts. alleged that the shape Ac 
colour of the boxes complained of were common to 
the trade. Sc that in every case the names Sc 
lettering on the boxes clearly distinguished them 
from pltfs.’ boxes. It was held at the trial, that 
the shape Ac colour of the boxes were common to 
the t rade, Sc that pltfs. had established no mono- 
poly in regard to them ; that pltfs.’ shaving stick 
was known as “ Williams’ shaving stick ” Ac that 
the name “ Williams ” was distinctive of their 
shaving sticks : that tlie boxes complained of were 
all sulificiently distinct from pltfs.’ boxes when 
really looked at ; Ac that, as to deft. Williams 
Sc with reference to allegations made against him, 
there was no intention on liis part of passing off 
liis goods as those of pltfs. — Williams (J. B.) 
Co. V. Bronnley (II.) Ac Co., liTD., Williams 
(.7. B.) Co. V. Williams (1909), 20 B. P. 0. 765, 
C. A. 

1153. Intention to appropriate business.] — 

Newman v. Newman (undated), cited 9 Ch. D. 
at p. 564. 

1164. .] — Clayton v. Day (1881), 26 

Sol. .To. 43. 

Annotation Refd. Powell i’. Blrmlngbani Vinegar Brewery 
Co., [1890] 2 Ch. 54. 

1166. Fraud.] — Where a person is selling 

an article in his own name fraud must be shown to 
constitute a case for restraining him from so doing 
on the ground that the name is one in which 
another has long been selling a similar article. 

Therefore, where a father had for many years 
exclusively sold an article under the title of 
‘ Burgess’s Essence of Anchovies,” the ct. would 
not restrain his son from selling a similar article 
under that name, no fraud being proved. — 
Burgess v. Burgess (1863), 3 De G. M. Ac G. 896 
22 L. J. Ch. 676 ; 21 B. T. O. S. 63 ; 17 .Tur. 292 
43 E. B. 351, L. JJ. 

Annotations : — Distd. KdelRtoii r. Vick (1853), 18 Jur. 7 
Consd. Taylor v. Taylor (1854), 23 L. J. Ch. 255. Distd, 
Schweitzer v. Atkins (1868), 37 L. J. Ch. 847. Consd 
Massam v.Thorley 's Cattle Food Co. (1880), 14 Ch. D. 748. 
Apld. Turton V. Turton (1889), 42 Ch. D. 128 ; Tussaud 
V, Tussaud (1890), 44 Ch. D. 678. Apprvd. Reddaway v. 
Banham, [1896 ] A, C. 1 99. Apld. Dimlop Pneumatic Tyre 
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Cq V. Dunlop Motor Oo. (1907), 61 Sol. Jo. 715 ; Brins- 
mmdv. Brlnsinead & Waddlngton (1913), 29 T. L. R. 237. 
Reid. LawBon r. Bonk of Loudon (1866), 4 W. R. 481 ; 
Thorlcy’B Cattle Food Oo. v, MasBani(1880), 14 Ch. D. 763 ; 
Nloholls V. Klmpton (1887), 3 T. L. R. 674 ; Free Fishers 
8c Dredgers of Whltstablo v. Klliott (1888), 4 T. L. R. 273 ; 
Staroy v. Chllworth Gunpowder Co. (1889), 24 Q. B. D. 
90 ; Warner v. Warner (1889), 6 T. L. R. 327 ; Otard 
Dupuy V, Otard de Montebello Cognac Co. (1893), 9 T. L. H. 
295 ; Saunders v. Sun Life Assce. of Canada, [1894] 1 Ch. 
537 ; Birmingham Vinegar Brewery Co. v. Dowell, [1897] 
A. C. 710 ; Jamieson v. Jamieson (1898), 14 T. L. R. 160 ; 
(Cellular Clothing Co. v. Maxton & Murray, [1899] A. O. 326 ; 
Ca8b V. Cash (1900), 82 L. T. 655 ; Valentine’s Moat Juice 
Co. V. Valentine Extract Co. (1900), 83 L. T. 269 : Weln- 
garton v. Bayer (1903), 88 L. T. 168 ; Warsop v. Warsop 
(1904), 21 R. P. C. 481 ; Electromohlle Co. v. BrltlBU 
Eleotromohllo Co. (1907), 98 L. T. 258 ; Ouvah Ceylon 
Estates v. Uva Ceylon Rubber EstatA'S (1910), 103 L. T. 
16 ; Ash V. Invicta Manufacturing Oo. (1911), 65 Sol. Jo. 
348 ; Teofanl v. Teofani, J^e Teofanl's Trade Mk., [1913] 
2 Ch. 545 ; Spalding v. Carnage (1915), 84 L. J. Ch. 449 ; 
Waring & Glllow v. GIllow & Glllow (1916), 32 T. L. R. 
389 ; Goddard v. Watford Co-op. Son. (1924), 41 R. P. C. 


1156. .] — TjAzenry V. White (1871), 

41 L. J.Ch. 364, n., L. J.I. 

tinotations : — Oonsd. Cooks r. Chandler (1871), L. R. 11 Eq. 

446. Refd. James v. Jamos (1872), 41 J.. J. Ch. 353 ; 

Rod^daway v. Bonthani Hemp Spinning (Jo. (1892), 67 

1157. .] — An injunction ought not to 

be granted unless there is evidence that deft, was 
using the name for fraudulent purposes. The ct. 
will grant an interlocutory injunction if it can see 
there is a probability that jiltf . will succeed at the 
trial of the action, in order to keep things in statu 
quo (Cotton, L.J.). — Wahner Warner (1889), 
6 T. L. R. 359, G. A. 

AnnotiUhn .—Raid. Valentine’s Meat Juiee Co. v. Valentine 

Extract Co. (1899), 48 W. H. 127. 

1168. .] — Brinsmead (John) & Sons, 

IjTJ). V . Brinsmead & Waddtngton <& Sons, Ltd., 
No. 1031, ante, 

1159. .] — Long before 1808 the busi- 
ness carried on by i)ltf. co. was founded at 
Ijiverpool for the pui*pose of carrying on the 
business of coal merchants, factors dealers, 
colliery proprietors, & forwarding agents. In 
1808 the llrin name of “ Dutton, Massey & Co. 
was adopted. In 1922 pltf. co. was formed & 
acquired that business. In 1900 a London branch 
was started for the purpose of carrying on the 
business of metal <fe general mercliants in London. 
It became a separate Arm, which continued under 
the old name, in 1921 it passed to a trustee of a 
tleed of assignment. Early in 1922 the London 
business was sold & transferred to a co. registered 
under the name of “ Dutton, Ma8.sey <& (’ompany 
(Eastern), Ltd.” Subsequently the latter co., 
with the sanction of the Board of Trade, changed 
their original name by eliminating therefrom the 
word “ Eastern,” & in Oct. 1922, they opened an 
office in Liverpool under their name Dutton, 
Massey & Co., Ltd. & advertised themselves in 
the “ Journal of Commerce “ as general export 
merchants, coal, shipping & forwarding agents. 
Pltf. CO. commenced an action for an injunction 
restraining deft. co. from representing or doing 
anything calculated to cause confusion <fc lead to 
the belief that the business carried on by them 
was that formerly carried on by Dutton, Massey 
& Co. of Liverpool, &from using the name Dutton, 
Massey & Co., Ltd., so as to induce such belief. 
Evidence of actual confusion was given at the trial : 
— Held : the word “ Eastern ” had been dropped 
by deft. CO. for a fraudulent purpose, & the sanction 
of the Board of l^rade to the change had been 
obtained by fraudulent means, & deft. co. must in 
the circumstances of the case be restrained by 
injunction (a) from using the name of Dutton, 
Massey & Co., Ltd., or any other name of which the 
words Dutton, Massey formed a part in the 


biismesses of coal merchants, factors & dealers, 
colliery proprietors, shipping & forwarding agents, 
& from in any other maimer representing or causing 
or procuring to bo represented or doing any other 
thing which was calculated to lead to the belief 
that they had been or were carrying on the business 
or were the successors in business of the late firm 
of Dutton, Massey & Co. of Liverpool, coal 
merchants, etc., & (&) from using in any business 
the name of “ Dutton, Massey & Co., Ltd.,” or 
any other name of which the words “ Dutton, 
Massey ” formed part without, in such name, 
sufficiently distinguishing their name from the 
name of pltf. co. — DurroN, Massey & Co. (Liver- 
pool), Ltd. V. Dutton, Massey Co., Ltd. 
(1923), 41 R. P. C. 67, C. A. 

1160. Use calculated to deceive.] — noDtoj 

V. Hodge, Dibb & Co. U890), 40 Sol. Jo. 728. 

1161. .] — The Daimler Motor Co. 

(1904), Ltd., commenced an action to restrain 
a CO. whicli liad been recently registered under 
the name of the London Daimler Co., Ltd., from 
using the word Daimler either in its name or in 
connection with motor cars. In an action, 
brought in 1901, by the predecessors of pltf. co. 
it was held that the word Daimler indicated a 
system & that a Daimler motor indicated a certain 
form of motor ; hut pltfs. alleged that that word 
had since acquired a secondary meaning indicating 
pltf. CO. & its cars. About 37 per cent, of pltfs.’ 
sales were effected in I-iondon, where they had 
show rooms. It did not appear what name defts. 
were going to give to tlieir cars, but in a letter 
they said that their cars would bo known as 
the “ London Daimler,” whereas pltfs. were of 
Coventry : — Held : the word “ Daimler ” no longer 
indicated a type or system of motors : the name 
London Daimler Co., Ltd., was calculated to 
deceive A to cause confusion between the two cos., 
& pltfs. were entitled to an injunction as to the 
name of deft. co. although not in so wide a form as 
that claimed. — I)atmt.er Motor ('o. (1904), Ltd. 
V . London Daimi.er ("o., T;TD. (1907), 24 R. P. (’. 
379, C. A. 

Annotaliona : — Consd. EloetroTnoLIlo Co. v, BrltlHh Electro - 

mobile Co. (1907), 97 L. T. 196. Refd. Waring & Glllou 

V. Glllow & Gillow (1916), 32 T. L. R. 389. 

1162. Intention to deceive.] — Valentinio 

Meat Juice Co. v. Valentine Extract Co., IjTd., 
No. 1038, ante. 

1168. .] — Pltfs., Joseph Rodgers S: 

Sons, Ltd., manufacturers of cutlery, brought an 
action against Joseph Rodgers Simpson to restrain 
defts. from passing off cutlery not being thoii* 
goods as & for such goods, & from trading under t In* 
name .Joseph Rodgers Simpson & Son, or any otlier 
name comi^rising the name “ Rodgers,” so as to 
be calculated to deceive. They alleged that deft, 
was using the said finn name so as to suggi'st that 
the first name in it was .Joseph Rodgers. Dofl . 
was on liis knives using the device of a crown which 
was placed over the name Hcnlgers, in whicli 
position tlie pltfs. had a crown on their knives, they 
having also the words “ Cutlers to Her Majesty,” 
Deft, alleged that liis son, who was thirty-one years 
of age, assisted him in his business, but deft, also 
alleged that he had used the said Arm name on 
knives twenty years previously. Deft, was carry- 
ing on a grocer’s business, but he was also, as pltfs. 
alleged that they had recently ascertained, selling 
knives marked as above mentioned. Deft, claimed 
that he had the right to use the name Joseph 
Rodgers Simpson & Son, & contended that his 
use of it was fair ; — -Held : deft, had made use of 
the fact that the middle word in his name was 
Rodgers in order to use it in a way calculated to 
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deceive tlie public into believing that the cutlery 
which he was selling was pltfs.’ cutlery. An inter- 
locutory injunction was granted. A perpetual 
injunction was subsequently granted. — Hodorus 
(J osEPu) jSc Sons, Ltd. v. Simpson (Joseph 
Bodoeks) (1900), 23 K. P. C. 297, 348. 

1164. Name Identified with particular 

manufacture.] — A man may in cei-tain circum- 
stances be restrained even from using his own 
name, if that name is identitied witli a particular 
manufacture. If for instance blacking be sold 
as Warren’s blacking &; it has com<‘ to be known 
exclusively as blacking manufactui’ed by a certain 
jierson named Warren &; carrying on business in 
that name, Ac if another person of the name of 
Warren tried to carry on business as Warren’s 
Blacking Co. Ac sells blacking as Warren’s blacking, 
he might be restrained from doing so (IjOTU) 
Halsdutiy).— Ei.kc’tkomouile Co., liTD. v . 
British Electromobit.k Co., Ltd. (1907), 98 
Jj. T. 268 ; 24 T. L. B. 192 ; 25 B. P. C. 149, C. A. 

1165. .] — CloDDARD V. Watford Co- 

oi'KUATTVE Society, No. 1040, ante. 

C. Name of Locality . 

1166. Ground for restraining use — No business 
acquired in locality —In respect of which name 
used.]-— Jdtf. was tiie owner of A worked all the 
collieries in the parish of B. in Somersotslure, A: 
owned all the coid in that paiish, with a small 
excoiition. She carried on the business of working 
the collieries tSc selling the coal in her own name, 
adding to it on her wagons Ac bill heads the words 
“ B. Collieries.” Lefts., from 1808, carried on at 
B. the business of coal merchants as the ” B. Coal 
CO.,” having dejiots at various railway stations in 
the south A: west of England, at which they sold 
dilTcri'nt kinds of coal. Tliey became in 1870 the 
lessees of Ac worked a colliery oulside the parish 
of B., but in a district or basin in which coal was 
raised similar to that raised within the parish, 
coal raised in the district, but outside the parish, 
being known in the market as B. coal. In 1873 
(lefts, began to sell coals at CL, in Surrey, by means 
of a local agent, Ac in J875 they bought the good- 
will of a retail coal dealer named (’. at (L, who liad 
become bkpt. JJiey tlien advertised themselves 
in the Surrey newspapers, Ac otherwise in the 
neighbourhood, as ” The B. Colliery Proprietors 
Ac Factors, Coal & Coke Merchants (late C. Ac co.),” 
Ac offered to supply coal of every description direct 
from the collieries: — Held: (1) defts. W(U'e not 
entitled to use the name ‘‘ The B. Colliery Pro- 
prietors,” unless Ac until they should acquire a 
colliery within the i)arish of B., or to u.se any 
style imidying that their coal came from tlie 
parish of B., unl(>ss until they should become 
authorised to S(*ll coals raised from a colliery 
within that parish ; (2) the acts of defts. being 


calculated to induce purchasers to believe that 
defts. were selling pltf.’s cool, it was not necessary 
for pltf. to prove any instance of actual deception, 
or any actual damage. — Braham v. Beaohim 
(1878), 7 Ch. I). 848 ; 47 L. .1. Ch. 348 ; 38 L. T. 
040 ; 20 W. B. 054. 

1167. Probability of deception — Actual 

deception not necessary.] — Braham v. Beachim, 
No. 1166, ante. 

1168. .] — Lefts, have been carrying 

on business as the liopton Stone Ac Marble Quarry- 
ing Co. Ac })ropose to transfer such business to a 
limited co. to be registered under the Companies 
Acts under the name of the Hop ton Stone Ac 
Marble Quarry Co. with the addition of course of 
the word ” limited.” J^ltfs. claim an injunction 
restraining defts. from carrying on business or 
registering any co. under this title or name, or 
under any title containing the word ” Hopton.” 
. . . They are not entitled to restrain the use of 
the word ” liopton ” as part of defts.’ business 
style or as part of the name of any co. they may 
register, but, inasmuch as ” Hopton Wood ” 

“ Hopton ” in cormection with “ stone ” mean 
really the same thing, some confusion may not 
imjirobably arise if clefts, carry on business, or 
form a co. under, or ivith, a title of which the word 
” liopton ” is the first word. On this ground, I 
.suggested in the course of the trial that if they, 
(lefts., carry on business as the ” New Hopton 
Stone Ac Mai'ble Quarrying Co.,” or formed 
their jiroposed co. und(‘r the name of the ” New 
Hopton Stone Ac Marble Quarrying co.. Ltd.,” 
all danger of any such confusion would be avoided 
(Parkek, J.). — Hopton Wood Stone Firms, 
Ltd. V. Cethino (1910), 27 B. P. (’. 605. 

D. Descriptive Name. 

1169. Whether use restrained — Probability of 

deception.] — Bout.nois v. Peake (1868), 13 

Ch. 1). 513, n. 

1170. .]— A CO., H. E. B., Ltd., who 

owned a number of retail boot Ac .shoe shops, in 
or about the yem' 1897, optmed certain shops, 
including om' in Begent Street, for the exclusive 
sale of American-made boots Ac shoes, Ac, for the 
]Hirj)Ose of this branch of their business, th(‘y 
adopted the name ” American Sliot' Co.” as their 
trade name, using it, howtwor, in conjunction 
with their registered name. Subsequently a trade 
grew up in tliis country in British-made boots Ac 
shoes made after American models Ac methods. A: 
it became a common jiractice to call such goods 
” Anglo-American ” or ” British American.” 
Lefts., who had several sliops in or near Ijondon 
Ac dealt in such goods, in the year 1 906 determined 
to confint' their business in one of their shops to 
such goods, Ac in Apr. 1907 commenced to use the 
trade name the ” Anglo-American Shoo Co.” at 
that shop. H. E. B., Ltd., complained of defts.’ 
use of the name ” Anglo-American Shoo Co.” Ac 
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1164 1. (hound for reatniining vse — 
Nanie idinttpid uuth particular matin- 
Jacture. ]—T\io name of a pei‘H<»ii may 
acquire a secondary moanlntf as de- 
noting goods made l>y a certain manu- 
faoturor, so as to prevent another 
person applying that name without 
explanation or (inalHloatlon to similar 
goods not made by that manufacturer. 

CV)i.uTT r. Hors\lino Oi isKCPK A: 

FRA'ir.LLO .SCX'IKT'V AN0NIM\ (1913), H) 

L. R. .314.— AUS. 

1164 li. .1 — Canada Paivt 

Co., liTD. V. .lOITNHON & SONS, LTD. 
(189.3), Q. H. 4 S. C. 2.').3.— CAN. 

1164111.— — .1 —Huiu.hittCo. r. 


HUIU.BKHT Shoe Co., [1925] 2 D. L. It. 
121 ; 1192.')] .S. C. li. 111.— CAN. 

1164 iv. .1 — Jameson r. 

Dublin Dis'iillews Co., [1900] 1 

I. It. 4.1.— IR. 

PART V. SECT. 5, SUB-SECT. 2.— C. 

1168 i. (honnd for restraining use— 
Probability of deeiption.] — Mount Bal- 
rouR CorPEii Mines v. Mount Hal- 
rouH Mines, [1909] V. L. It. 542.— 
AUS. 

PART V. SECT. 6. SUB-SECT. 2.— D. 

1169 1. W h( ther use restrained — Proba~ 
bility of deception.] — A mannfacturt*r of 
an article In two quallth^s Is enlitled to 


an Injunction restraining a luirchabcr of 
the article of oms quality passing it 
off as of the other. 

In such a case it is immaterial that 
the two qualities are practically 
identical, the real test being whether 
the public distinguish between the 
two. — Kikkek, Greek & Co., Ltd v. 
Mayman (1901), 1 S. H.N. S. W. (Eq.) 
73 : 18 S, W. W. N. 107.— AUS. 

1169 11. .] — McCormack i\ 

McComkery (1825 1897), N. B. Dig. 
313.— CAN. 

1169 ill. .] -“My Vaijct,” 

Ltd. V. WiNTicas (1912), 27 O. L. It. 
280 ; 4 (). W. N. 318 ; 9 D. L. K. 306. 

—CAN. 
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some negotiations took place, but finally H. E. R., 
Ltd., commenced this action claiming an injunction, 
& defts. by their pleadings claimed the right to 
use that name : — Held : defts. had adopted the 
name “ Anglo-American Slioe Co.” honestly ; the 
term ” Anglo-American ” was descriptive of 
the class of goods dealt in by defts., & had been 
used to describe such goods ; it distinguisliod the 
business which defts. were carrying on from a 
business in American goods ; & defts.’ business 
was not likely to be taken for pltfs.’ business. — 
Randall (H. E.), Ltd. v. Bradley (E.) & Son 
(11)07), 24 R. r. C. 057 ; affd., 24 H. P. C. 773, 
C. A. 

1171. Test to be applied — Similarity of 

names In first & leading word.] — The Facsimile 
Letter Printing Co., Ltd., had been incorporate 
for some years, & had carried on an extensive 
business in facsimile letters &; circulars & other 
documents printed or written in facsimile. They 
brought an action against F. & the Facsimile 
Typewriting Co. to restrain defts. from carrying 
on business under that name. In 1911 F. com- 
menced to carry on business under the name com- 
plained of ; that business was of a similar nature 
to that of pltf. CO. &; was intended to be a competing 
business. Pltfs. moved for an interlocutory 
injunction : — Held : confusion & mistakes had 
arisen owing to similarity of name, & communica- 
tions intended for defts. had been made to pltfs. 
&, vice versd & defts having t.aken the first & 
leading word in pltfs.’ name, pltfs. had made out 
a sufficient case to entitle them to an injunction 
until the trial. — Facsimile liETTEii Printing Co., 
IjTd. V. Facsimile Typewrittno Co. (1912), 29 
R. P. 0. 557, 

1172. Bona fide use of name — Sufficient 

distinction.] — Randall (n, E.), Ltd. v. Bradley 
(E.) & Son, No. 1170, ante, 

1173. Business not represented as 

plaintiff’s.] — F. W. T. who had been agent in 
Cardiff of the National Cash Register Co., Ltd., 
upon leaving their service commenced business as 
the Cash Register Co. in the same street, & by his 
notices & advertisements offered to sell & did sell 
among other cash registers, National Cash 
Registers. The National Cash Register Co., Ltd., 
brought an action alleging that T. had by certain 
statements & acts made re])resentations of agency 
A that his business was the business of the pltfs. 
or a branch or agency of pltfs. &; alleging that his 
carrying on business under the title of the Cash 
Register (^o. in conjunction with tlio facts alleged, 
was calculated to deceive the public, A claimed an 
injunction: — Held: deft, was entitled to trade 
as the Cash Register Co., A that he had not 
represented himself as agent, or his business as the 
business of pltfs. or a branch or agency of pltfs. — 
Nationai. Cash Register Co., I^td. v. Theeman 
(1907), 24 R. P. C. 211. 


E, Fancy Name. 

1174. Whether use restrained— When calculated 
to deceive— “ Old-established dentist.”]— The use 

oi fancy words, e.gr., “ old-established dentist,” 
loverly used by another person in business in a 
certain street, will be restrained when such use 
will lead people to wrongly suppose that the 
person formerly using the words has simply 
moved ^ a neighbouring house. — ^Malt^an v. 
Bavis (1886), 3 T. L. R. 221. 


F . N ame of Assignor of Business. 

assignor.]— Upon the dissolutior 
of a partnership, which had been carried on for a 

J. — VOL. XLIII. 


considerable time by John Douglas & others as 
stuff merchants, under the style or firm of ” John 
Douglas A Co.,” John Douglas assigned all his 
shares, rights, A interest in the business A the good- 
will thereof, to his late partners A another, who 
thereupon proceeded to c'arry on the business under 
a new style or firm, consisting of their own names, 
with the addition of the words “ late John Douglas 
A Co.” 

Upon bill filed by them, John Douglas was 
restrained by injunction from resuming or carrying 
on the business of a stuff merchant at or in the 
immediate neighbourhood, either alone or in 
partnership with any other persons whatsoever, 
under the stylo or firm of “ .lohn Douglas A Co.” 
or in any other manner holding out that he was 
carrying on the business of a stuff merchant in 
continuation of or in succession to the business 
carried on by the late firm of John Douglas A Co. — 
Ciiurton V. DouoiiAS (1869), John. 174 ; 28 

L. J. Ch. 841 ; 33 L. T. O. 8. 67 ; 6 Jur. N. 8. 887 ; 
7 W. R. 305 ; 70 E. R. 385. ^ i > 

Annotations : — Apld. Iliulsou v. Obbomo (1809), 39 L. J. Ch. 
79. Consd. Scott V. J{owloud (1872), 26 L. T. 391 ; 
Levy V. Walker (1879), 10 Ch. D. 436 ; ClneKl v. Cooper 
(1880), 14 Ch. D. 590 ; Moffford v. Courtenay (1881), 45 
L. T. 303; Pomoroy v. Hcal6 (1906), 23 T. L. It. 170. 
Reid. Loggott V. Barrett (1880), 15 (‘h. 1). 306; Walker 
u. Mottraiu (1881), 19 C‘h. J). .155; I’oarHon Pearson 
(1884), 27 Ch. D. 145 ; Trego v. Hunt, 118961 A. C. 7 ; 
West Lomlon Syndleato v. 1. It. Comrs., [1898] 2 Q. B. 
507 ; Aerators v. Tolllt (1902), 71 L. J. Ch. 727. 

1176. .] — In 1895 deft, commenced the 

business of a complexion specialist under the 
as.sumed name of ” Mrs. Pomeroy.” In 1896 
a CO., “ Mrs. Pomeroy, Ltd.” was formed to can'y 
on the business, deft, holding a preponderating 
proportion of the shares. The co. acquired a 
large business connection. In May, 1906, the co. 
went into voluntary liquidation, tS5 the liquidator 
sold the assets to the promoter of a second co., 
also called ” Mrs. Pomeroy, I^td.” Deft, com- 
menced a similar business under the name of 
” Mrs. Jeannette Pomeroy,” upon premises in a 
close proximity to the promises where she had 
formerly carried on, A where the now co. con- 
tinued to carry on, the business. The second co. 
commenced an action for an injunction to restrain 
deft, from carrying on business under any stylo 
of which the name ” Pomeroy ” formed a part, 
A from representing or inducing the belief that she 
was connected with the business of pltf.’s or that 
formerly carried on by the lli'st co., A from derogat- 
ing from her grant of the goodwill of the business 
sold, from soliciting former customers, A for other 
relief. Pltfs. alleged that, on the transfer to the 
first co., deft, had, in addition to executing an 
agreement, executed a deed by which she assigned 
the goodwill of her business A the exclusive right 
to use the name of ” Pomeroy.” Deft, denied 
that she had executed the deed. The draft of the 
deed, which was produced, contained an assign- 
ment in the terms alleged by i^ltfs. Deft, claimed 
the right to use the name ” Pomeroy,” by which, 
as she alleged, she had become known in carrying 
on the business A which she had assumed by deed 
poll in June, 1906. Deft, alleged that pltfs. had 
falsely represented that she was connected with 
pltf. co., A had thereby disentitled themselves to 
relief by way of injunction : — Held : the deed 
alleged to have been lost had been executed by 
deft., although she believed that she had not done 
so, but, even if it had not, the terms of the con- 
tract made by defts. with the first co. were those 
contained in the draft conveyance, A having been 
acted upon by the parties, were binding upon 
deft. ; in 1896 deft.’s name was not for all practical 
purposes ” Pomeroy,” hut, even if it had been, she 

u 
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had by contract precluded herself from using the 
name in any business that might compete with 
the business sold ; & pltfs. had not by their con- 
duct disentitled themselves to an injunction. — 
Mrs. Pomeroy, Ltd. v. Scal6 (1900), 23 T. L. R. 
170 ; 24 K. P. C. 177. 

1177. After assignment to trustees for 

creditors.] — From 1892 Henry May carried on a 
wholesale business until his death in 1900 & by 
his will he gave the business to his sons. Ilis 
eldest son, Harry May, carried on the business as 
trustee under his father’s will until 1908, when he 
assigned it to the trustees for his creditors. The 
trustees assigned the business to another son, 
B. O. May. Harry May then commenced under 
the iiaji < of “ N. & Co.” a similar business on 
premises near to B. G. May’s place of business, & 
issued catalogues closely resemoling those that had 
been us(‘d in his father’s business. In the cata- 
logues he described himself as “Harry May, 
eldest son of Henry May,” & stated that the 
business had been established in 1 892 ; — Held : 
deft, liad wrongfully represented himself as con- 
tinuing to carry on the business that they had 
assigned to x^ltf.— May v. May (1914), 31 K. P. C. 
326, I). C. 

1178. .] — For some years prior to 

1908 B. H. Hall carried on business under the 
name of B. H. Hall Co. as a wine &> spirit 
merchant, owning certain brands <fe marks in 
connection therewith. In 1908 he assigned his 
business j:)roperty to a trustee for his creditors. 
Pltf. bought from the tmstec the brands & marks 
& received from the truste<3 a receipt for the pur- 
chase-money, in which it was expressed to be paid 
in respect of the brands, as per schedule, together 
with all labels & advertising matter on hand 
appertaining thereto, brands for cases, seals, & 
branding ii*ons, whether in possession of 11. H. 
Ball 6c Co., or in that of the firm they had been 
buying from, so far as they constituted the pro- 
perty of B. H. Hall 4& Co. In 1908 Hall entered 
into an agi’eement for sersdco with pltf. in which 
agreement he undertook {inter alia) to do liis best 
to secure for pltf. the benefit of the connection 
of him (Hall) in the wine 6c sjurit trade. In the 
course of his employment he prepared <fe sent out 
to a number of persons, who had been his old 
customers, letters intimating in efi’ect that pltf. 
had become the owner of the business. Pltf. 
used the name B. H. Hall 6c Co. in connection with 
the business so purchased. In 1911 the trustee 
assigned to idtf. by deed all the brands & trade 
marks enumerated in the schedule together with 
the goodwill of the business concerned in the goods 
with respect to which the trade marks or brands 
had been registered or in the goods to which they 
related, i^ltf. became registered as proprietor 
of the trade marks. In July, 1914, the relations 
between pltf. & Hall came to an end, & HaU com- 
menced business as a wine & spirit merchant under 
the name R. H. HaU & Co. Pltf. commenced an 
action against HaU 6c claimed an injunction to 
restrain him from using the name of R. H. HaU & 
Oo., & from using any brands or marks so con- 
trived as by colourable imitation or otherwise to 
represent the marks or brands used by pltf., & also 
claimed damages. It appeared that deft, had used 
labels on liis rum, whiskey & other goods which 
contained the name R. H. HaU 6c Co. in the same 
raecial type as that in which pltf. had used it. 
Pltf. complained of the labels & also of circulars 
issued by deft. Heft, contended that pltf. was 
not the purchaser of the goodwiU of the business 
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formerly carried on by deft., but merely of certain 
brands of marks & the interest therein : — Held : 
the right to the name B. H. HaU 6c Co. passed to 
the trustee with the goodwiU of the business & 
from the trustee to pltf. — W ood v, Hatj^ (1916), 33 
B. P. C. Ifi. 

1179. Use by assignee — Use of “ late ** — Sale by 
partner after dissolution of partnership.] — R. Scott 
6c pltf. W. Scott carried on business at N. 6c G., 
in partnership, under the firm of R. 6c W. Scott. 

By an agreement for dissolution it was agreed 
that one of the pai*tners should remain at N., but 
there was no stipulation by which either party 
bound liimself not to continue the business, but 
only that they would not carry it on together. 
There was no disiiosition of the goodwiU to the 
partner who remained at N. Neither party was 
to use the name of the firm except so far as might 
be necessary in winding up the partnership affairs. 
Shortly after the date of the agreement W. Scott 
retired from the business & set up business for 
himself at T., near N. The inscription used by 
the firm over the door of their place of business at 
1 G. had been “ R. 6c W. Scott, of N.” R. Scott 
made over his business at N. & G. to defts. who, 
at their promises at G., made use of the inscrip- 
tion “ Scott & Nixon, late R. & W. Scott, of N.’ 

On the application of pltf., the ct. granted an 
injunction restraining them from using such an 
inscription, inasmuch as it amounted to a repre- 
sentation tiiat they had succeeded to the business 
of the late firm. — Scott v. Scott (1806), 16 L. T. 
143. 

go. When vendor might incur liabUlty — 

Sale of exclusive right to use name.] — A vendor 
who had carried on a business under the name of 
“ Madame EUse,” which was the name of his wife, 
sold the goodwUl 6c interest of the business, 
together with the exclusive right of using the name 
of “ Madame Elise & Company ” : — Held : the 
purchaser was not entitled to trade under the old 
name alone, inasmuch as it would load people to 
believe that the old business was still being carried 
on, 6c might cause the vendor to incur liability. — 
Chatteris v. Isaacson (1887), 67 L. T. 177 ; 3 
T. L. R. 705. 

Annotntiova — Distd. Roshor v. Younf? (1901), 17 T. L. H. 

,317. Refd. Burcholl r. Wilde (1900), 48 W. R. 491. 

1181. .] — Pltf., A. Thynne, sold his 

business of a baker, & the goodwill thereof, to 
deft., who also bought, at a valuation, his stock- 
in-trade, which included trade cards bearing the 
name of “A. Thynne, Baker.” The deed by 
which the purchase was carried out contained an 
assignment of “ all the beneficial interest & good- 
will of the said Arthur Thynne in the said trade 
or business ” ; but it contained no express assign- 
ment of the right to use pltf.’s name. After the 
purchase deft, used the trade cards bearing pltf.’s 
name imtil they wore exhausted, &; then printed 
further trade cards bearing pltf.’s name as before. 
In an action by pltf. to restrain deft, from printing 
or publishing any such cards, or otherwise trading 
in the name of pltf. : — Held : deft, by virtue of 
the assignment to him of the goodwill of the 
business, was entitled to use the name of pltf. 
for the purpose of showing that the business was 
that formerly carried on by pltf., but must not so 
exercise that right as to expose pltf. to liability. — 
Thynne v. Shove (1890), 46 Ch. D. 677 ; 69 
L. J. Ch. 609 ; 62 L. T. 803 ; 38 W. R. 607 ; 6 
T. L. R. 346. 

Annotations; — Apld. Burohcll r. Wilde, [1900] 1 Ch. .551. 

Consd. Townsend v. .Tarman (1900), 69 L. J. (^h. 823. 

1182. .] — Mrs. Pomeroy, Ltd. v. 

Scal6, No. 1176, ante. 
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Where confusion & loss caused to 

former partner.] — Held : deft., who was the 
assignee of the goodwill of the business, was 
entitled to use the name under which the business 
had been carried on — viz., the name of a former 
liartner—- though confusion & loss might thereby 
be caused to the foimer partner. — Roshbr v. 
Young (1901), 17 T. I.. K. 347 ; 46 Sol. Jo. 344. 

1184. Different class of goods sold by 

assignee.] — Pltf., who sold pills, wliich had a wide 
reputation as Holloway’s Pills, commenced an 
action to restrain deft, from jiassing off his pills as 
pltf.’s & from using the name Holloway in con- 
nection with pUls, <te moved for an interlocutory 
injunction. Deft, had some years previously 
bought a business from a man named HoUoway, 
it & alleged tliat he had the right to use the name ; 
was contended on his behalf that, in any case, & 
he should not be restrained from using the name in 
connection with pills except so as to cause decep- 
lion : — Held: deft, had not shown that his pre- 
decessor had dealt in pills ; on the facts 
proved deft, had acted fraudulently, & an inter- 
locutory injunction should be granted in the form 
asked. — Holt.oway v, Clent (1903), 20 R. P. C. 
525. 

1185. Business purchased with fraudulent 

intention.] — Pltfs. & their predecessors had carried 
on the business of needle manufacturers for about 
a hundred years under the style of “ Abel Morrall ” 
k their needles had acquired a great reputation 
& were sold bought as “ Abel Mon-al’s ” or 
“ A. iMorrall’s ” or “ Morrall’s ” or “ Morralls* 
Needles ” as was admitted by defts. during the 
trial. In 1891, pltfs. purchased the goodwill of 
the business of Joseph Mogg & Joseph John 
Kichard Mogg trading under the styles of “ .Joseph 
Mogg & Co.” A ” .Joseph J. R. Mogg & Co.” & 
the market for the needles now sold by pltfs. 
under these names was in Ireland A Scandinavia, 
where they were well known as ” Mogg’s Needles.” 
In 1900 deft., who had started business in 1893, in 
the same neighbourhood, purchased for £08 from 
one Jabez Yardley Morral, a man in a small way 
of business, his goodwill A stock-in-trade, the 
latter having been just valued at £30 the deed of 
assignment binding him not to authorise his name 
to bo used for the purpose of a needle manu- 
facturer by any other person or persons. In 3897 
by a similar transaction deft, had ])urchaaed from 
one William Mogg his machinery with the goodwill 
of his business A use of his name, it appearing 
that beyond the manufacture of crotchet hooks 
he did nothing to needles beyond i)acking them in 
paper. Pltfs., having brought an action against 
deft., under his trading style of T. H. A co., for an 
injunction A other relief ; — Held : the purchases 
from Jabez Yardley Morrall A William Mogg were 
not 6o«d transactions, but were colourable 
devices for giving deft, some appearance of weight 
to use their names in order that by using surnames 
where different initials were insufficient to dis- 
tmgmsh the goods A businesses, he might obtain 
trade intended for pltfs. ; A this was sufficient 
fraud to enable the ct. to inquire into the motives 
of such transactions, even where it was the man’s 
own name that had been purchased, irrespective 
of podmll.— M orrall (Abel), Ltd. v. Hessin 
A Co. (1903), 20 R. P. 0. 429, 0. A. 

1186. .1— Pltfs., Mappin A Webb, Ltd., 

incorporated in 1898, were the successors in busi- 
ness of two old-established firms of Mappin Bros. 
A Mappin A Webb. Deft. L., a London retailer, 
sold goods similar to pltfs.’ but made by one B., 
who was alleged, without strict proof, to have 
bought the business in Sheffield of one Theophilus 


Mappin, trading as Mappin A Sons. The goods 
sold by deft, were marked “ Mappin A Sons,” A 
bore price tickets with such phrases as ” Mappins’ 
A1 Quality.” Doft.’s salesmen had represented 
that the goods were the same as jiltfs.’ Separate 
proceedings were pending against B. ; — Held : pltfs. 
were entitled to an in] unction restraining deft, 
from selling goods not of pltfs.’ manufacture as A 
for such goods. — Mappin A WEim, Ltd. v. Leap- 
man (1905), 22 R. P. C. 398. 

1187. Name used fraudulently.] — In 

Mar. 1904, Joseph Rodgers A Sons, Ltd., of 
Sheffield brought an action against F. M. Hearn- 
shaw A W. F. Heamshaw to restrain them from 
passing off their goods as A for the goods of pltfs. 
Pltfs. were a co. whose predecessors in business had 
carried on the same business as manufacturers 
of cutlery for over two hundred years, A their 
cutlery was well known by the style of ” Rodgers’ 
Cutlery” throughout the world. In Feb. 1889, 
defts. bought the business of Rodgers liros., 
established in 1883, winch was tiiat of edged 
tool manufacturers, from the survivor of two 
brothers named Rodgers. In .July, 1902, defts. 
connncnced to manufacture cutlery, A in 1903 
for the first time opened separate works for cutlery 
A described themselves as ” Cutlery Manu- 
facturers.” As manufacturers A wholesale dealers 
they traded as ” Hearnshaw Bros.” or ” Henry 
Brown A Sons A Co.” They sold their goods 
labelled with the words ” Rodgers Bros., Sheffield, 
manufacturers of celebrated cutlery, tools, etc.,” 
A marked them with a trademark ‘‘ John Bull ” A 
the name ” Rodgers Bros.,” which they had 
acquired with the business purchased from 
Rodgers Bros. No case of actual deception was 
proved: — Held: the name of “Rodgers” was 
known universally as referring to pltfs.’ goods, 
A the manufacture A sale of goods as carried on 
by defts. was calculated A intended to deceive, 
A tlie name Rodgers Bros, was used for the pur- 
pose of enabling retailers to commit fraud. — J oseph 
Rodgers A Sons, Ltd., v. Hearnshaw A Hearn- 
siiAW (1900), 23 R. P. C. 349. 

1188. Use calculated to deceive.] — Defts. 

Dodd’s Drug Stores, Ltd. were successors in business 
to Richard Jefferson Dodd, A in an action brought 
by him A a co., which ho had formed, an Order was 
made by consent restraining deft. co. from using 
as part of its name or upon its shops, etc. the word 
“ Jefferson ” or any otlier name or word, not 
being pai’t of its registered name, calculated to 
induce the belief that deft. co. was carrying on the 
business of pltf. co. or of pltf. Richard Jefferson 
Dodd, but the injunction was not to prevent deft. 
CO. from representing that it wiis the successor 
in business of pltf. R. J. D. A also restraining deft, 
co. from using the words “ Dodd’s Female ” in 
connection with pills or remedies manufactured 
or sold by deft. co. without distinguishing them 
from those of pltfs. Ifftfs. moved for an order for 
sequestration alleging breaches of this order, A in 
paiHcular the sale by deft. co. of “ Dodd’s Female 
Pills ” A, as to the name, complaining of the use 
of the name “ Jefferson Dodd ” on the lower 
fascia of a shop with the wo»ds “ Successors to ” 
on the window so as, as they alleged to be almost 
unnoticeable, A of the same words on a fanlight 
with a similar addition, A also of the use of ‘”.3. 
Dodd ” : — Held : “ Dodd ” was part of the 
registered name of deft. co. A ” J.” was neither a 
name or word, so that the use of neither of these 
was forbidden by the injunction, A as regards the 
fanlight the assertion was a proper one, but as 
regards the use of “ Jefferson Dodd ” on the fascia 
it was calculated to induce the belief that deft. 

u 2 
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CO. was cajTying on the business of pltf. co. or of 
pltf. “ Richard Jefferson Dodd,” & there was 
also a breach of the order by the use by dofts.’ 
agents & servants of ” Dodd’s Female Pills.” — 
Jefferson Dodd, Ltd. v. Dodd’s Drug Stores, 
Ltd. (1907), 26 R. P. 0. 10. 

G, Name of Former Employer, 

1189. General rule.]— A trader who has been a 
manager or a jiaitner in a flmi of established 
reputation, has a right, on setting up an inde- 
pendent business, to make known to the public 
that he has been with that firm ; but he must take 
care not to do so in a way calculated to lead the 
public to believe that ho is carrying on the business 
of the old firm or is in any way connected with it. — 
HooKiiAM V. Pottage (1872), 8 Ch. App. 91 ; 27 
L. T. 695 ; 21 W. R. 47, L. JJ. 

Annotations: — Consd. Thorky’a Cattle Food Co. v. Maflsom 

(ItiSO), 14 Ch. ]) 703. Distd. Malt how b V. Hodgboii (1886), 

2 ^J’. L. IL HUU. Refd. Walker v. Mottrum (1881), 19 Ch. D. 

355 ; Trego v. limit, fl89G| A. C. 7. 

1190. Effect of use of “ from.**] — WnxiAMs v. | 
OSBOUNE, No. Id 83, 

1191. Small letters — Proof of deceptlon.1 — 

Where S., a tradesman who had been in the employ 
of a large firm, put his own name over Ids shop, 
but on the plates under the sliop windows & on the 
sun awning ” from T. & (L,” his former employers ; 
the word ” from ” being much smaller than the 
words ” T. & G.,” A it was proved that some 
persons had been misled into thinking tlmt the 
shop was the shop of “ T. & G.” ; The ct. held 
that what S. was doing was calculated to mislead 
the incautious, unwary A heedless portion of the 
public ; & on bill by T. & G., granted an injunction 
restraining him from using the name of their 
firm about his shop in such a way as to mislead 
the public into the belief that his shop was the 
shop of T. <te G. or that their business was carried 
on there. — Glenny v. 8mith (1805), 2 Drew & Sm. 
470 ; 0 New Rep. 303 ; 13 L. T. 11 ; 11 Jur. N. S. 
904 ; 13 W. R. 1032 ; 02 E. R. 701. 

Annotation : — Consd. Hookham v. I’ottago ( 1 87 2), 8 Ch. App. 

93. n. 

1192. Business continued by widow.] — 

N. was for several years in the employ of G. & co., 
os assistant in A manager of their coal business. 
Jjcaving their (miploy, he set up business on his 
own account ns a coal merchant, under the style of 
” N. from G. A co.,” which he habitually used in 
advertisements, h'tterpaper & coal waggons. 
Upon his death, within a year, his widow continued 
the business under the same style. G. & co. 
commenced an action for an injunction to restrain 
her from so doing, but were refused such injunction, 

& the action was dismissed with costs. — Rickett, 
CocKEREix & Go., IjTD. V. Nevill (1904), 21 
R. P. G. 394. 

1193. .] — Deft. P. was for many years a 

journeyman sewer at P. A co.’s well known tailors 
in London. He was never employed there as a 
cutter or fitter, lie entered into partnership 
with deft. I^. & started a tailor’s business at East- 
bourne. 

P. cannot be restrained from announcing to the 
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public that he comes from P. & co.’s or from stating 
that he comes ” with a reputation of fifteen years’ 
successful experience with Messrs. P. & co., Savile 
Row, London, W., A is therefore in a position to 
advise clients in the very latest styles, uniformity, 
& fit in fashionable &. smart clothing. Such 
statements, even if false, are puffing assertions, 
which cannot be restrained at the suit of a private 
person unless it appears that they tend to the 
passing ofl of one man’s goods or business as 
another’s, or amount to a holding out of pltf. as a 
pai*tner, so exposing him to liability, or tend to 
disparage pltf.’s goods, & cause special damage.— 
Gundey V. Lerwiix & Pike (1908), 99 L. T. 273 ; 
24 T. L. R.684. 

1194. Effect of use of “late.**] — Goodman v. 
Way (1892), 36 Sol. Jo. 830. 

1196. Use of name by former agent.] — Where 
articles of a particular kind have become generally 
known in commerce under the name of the original 
manufacturer, or patentee as the case may bo 
any person has a right after the expiration of the 
patent to manufacture such articles & sell them 
under that name ; but he may not by inscribing 
the name, as a proper name, on his shop front or 
otherwise lead the public to believe that he is 
selling as agent for the original manufacturer. 

Deft, was the agent of the co. & as their agent 
he also represented himself as having the depot 
of Wheeler & Wilson’s sewing machines. Ho 
had the name of “ Wheeler & Wilson ” as the 
names of tlie persons carrying on business on his 
door as the business designation ; eSc then they are 
minded for reasons satisfactory to them to deprive 
him of the agency & they do so. After that he 
persists in a series of advertisements by which 
it is perfectly clear he intended to represent him- 
self as still having the same connection with 
Wheeler A Wilson’s sewing machine co. as he had 
before, that is to say not as being a person who is 
selhng machines manufactured upon the principle 
Iiatented by Wheeler & Wilson but as a person 
carrying on exactly the same kind of business with 
the same kind of relation to the manufacturer 
of the article as he had before, that is representing 
himself as continuing that agency. That is in 
my opinion a gross fraud upon pltfs. & an un- 
justifiable falsehood which the ct. will restrain 
(James, V.-C.). — Wheeler & Wilson Manu- 
facturing Go. V. Shakespear (1869), 39 1j. .1. Gh. 
36. 

Annotations : — Consd. feliiger Mamifartiirlug Co. v. Loog 

(1882), 62 L. J. Ch. 481. Reid. Barlow & Jones v. Johnson 

(1890), 7 K. P. C. 395 ; Armstrong Oiler Co. v. Patent 

Axlebox & Foundry Co. (1910), 27 K. P. C. 302. 

H, Use of Firm Name by Partner. 

When partnership a going concern.] — See 

Partneeship, Vol. XXXVI., pp. 490, 491, Nos. 
1662-1664. 

Alter dissolution of partnership.] — See Partner- 
ship, Vol. XXXVI., pp. 494-496, 617, Nos. 1014- 
1630, 1873. 

J. Use by TAmited Company. 

1196. Ground for restraining use — Probability of 
deception.] — There is nothing in Companies Act, 


PART V. SECT. 6. SUB-SECT. 2.— G. 

1 1 89 i. General rule. 1— Strains, Ltd. 
V. NoTT (Man.) (1919), 49 D. L. U. 
699.— CAN. 

1190 i. Effect of use of “ from .*'] — 
Boswell r. Mathib (1884), 11 11. (Ct. 
of Sess.) 1072 ; 21 Sc. L. II. 727.— 
SCOT. 

S , Identical shop ffign.] — Pltf. oar- 
on hnslness in the city of L., 


having for his sign a figure of a gilt 
lion, & designating bis place of business 
“ The Golden Lion.’* Deft, for some 
ears had oonduoted bis business, &. 
avlng commenced on bis own account 
in the same line of business, placed in 
front of his shop a figure somewhat 
similar to that used by pltf. The ct. 
restrained deft, from using as a sign 
this or any similar figure. — Walker v. 
Alley (1867), 13 Gr. 366.— CAN. 


h. Use of old ruime — In conjunc- 
tion with own name .] — Melbose- 
Drover, Ltd. v. Hbddij: (1901), 4 
F. (Ct. of Sess.) 1120: 39 Sc. L. R. 
629 ; 8 S. L. T. 361.— SOOT. 

PART V. SECT. 6, SUB-SECT. 2.— J. 

11961. Ground for restraining use — 
Prohability of deception .] — Craig r 
Craig, [1922] N. Z. L. R. 199.— N.Z. ' 
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1802 (c. 89), to affect the right of a co. registered 
under a paHicular name to an injunction restrain- 
ing another co. wliich notwithstanding the pro- 
hibition of sect. 20 against identity of names 
has been registered under an identical or similar 
name from can-ying on its business under that 
name if it is proved that that name is calculated 
to deceive the principles applicable to individuals 
trading under identical or similar names applying 
equally to cos. — Merchant Banking Co. of 
liONDON V, Mekciiants Joint Stock Bank (1878), 
9 Ch. I). 600 ; 47 L. J. Ch. 828 ; 20 W. B. 847. 

An notations : — Consd. Accident Insoo. v. Accident, DiseaHO 
& General Insco. Corpn. (J188t). 54 L. J. Ch. 104 : Harrods 
r. Harrod (1923), 40 T. L. H. 195. Refd. Guardian Fire 
A Life A 8sce.?i. Guardian & General Insco. (1880), 50 L. J. 
Ch. 253 ; Turton r. Tiirton (1889), 42 Ch. D. 128 ; Man- 
ehebter Hrewerv Co. v. North Cheahlre Sc Manchester 
Ihevvery Co., [1898] 1 Ch. 539 ; Dutton, Massey (Liver- 
pool) r. Dutton, Massey (1923), 40 11. P. C. 413 ; Motor 
Maiuifactim>r8 & Traders* Soe. v. Motor Manufacturers’ 
ic Traders’ Mutual Insec. (1925), 94 L. J. Ch. 410. 

1197. .] — Bumsted V. General 

Beversionary Co., J-td. (1888), 4 T. B. B. 621. 

1198. .]— The A. & N. 0. Society, Ltd. 

commenced an action to restrain the A. N. 

(*. S. (\ Society of India, Ltd., claiming an injunc- 
tion, to restj'uin defts. from using the name or 
stamp of A. A N. (*. Society, lAd. either with or 
without “ of India,” or any otJier stami) or name 
so closely resembling the name of pltfs. as to lead 
to deception, A moved for an interlocutory 
injunction. It appeared that on certain corks 
(lefts, had omitted part of their full name, using 
the words. The A. & N. C. Society, I.(td., round 
the etlgo of an oval A tlie words, “ of India ” in 
the middle. The corks were sent out to India A 
some had been used in bottles of wine. It was 
proved that the full title of defts. was put on a 
capsule, A on a label, which were placed on each 
bottle: — Held: there was great probability of 
confusion, A an injunction was granted, A it was 
ordered that the stamp should be erased from the 
corks ah’cady in use. — Ahmy A Navy (*o-opera- 
tivp: Sociph’y, Ltd. p. Army, Navy A (*ivil 
Service Co-operative Society of India, Ltd. 
(1891), 8 B. P. C. 426. 

1199. .] — The Army A Navy Co- 

operative Society, Ltd., which luul been incor- 
porated for thirty years, commenced an action 
against a recently incoiqjorated co. called Army, 
Navy, A (*ivil Service Co-operative Society of 
Soutli Africa, Ltd., to re.strain it from using that 
name, A moved for an interlocutory injunction : - 
Held : defts.’ name was calculated to deceive, A 
a delay of three months since tlie incorporation 

deft. co. was sufficiently explained. An inter- 
locntorv injunction was granted, but words were 
directed to be inserted in the order permitting deft. 
CO. to use its name for a short period provided it 
added that it had no connection with pltf. co. 
Lfdts. appealed. On the hearing of the aiipeal 
to change their name to Naval, 
Military, A CiAul Service Co-operative Society of 
South Afrit^a, Idd., A tlie appeal was dismissed 
with costs, the hearing of the motion being treated 
as tlie trial. 

Now in w’hat case would it be wrong? Pltfs. 
have no right to the words ” Army A Navy,” or 
the words ” Co-operative Society,” or any com- 
bination of those words. Their right lies in this, 
that they may sue if deft, is fraudulently adopting 
a name for the puiposes of pretending that his 
'Tmi trade, A if ho be not fraudulent at all, 

still pltfs. may sue ” in propiu’ty ” if he is adopting 
a name the r(‘sult of which will be that deft, w’ill 
be taking pltfs.’ property in the sense that persons 
w ill go to deft, to trade with him when they meant 


to go to pltfs., meaning to trade with them. 
Whether the fancy name adopted is one winch 
will have that result or not is purely a question of 
fact in all these cases, A in the present case the 
question to be examined is, as a matter of fact, 
have defts. taken this name either fraudulently 
or so as to infringe pltfs.’ rights of property 
(Buckley, J.). — ^Army A Navy Co-operative 
Society, Ltd. v. Army, Navy A Civil Service 
Co-operative Society of South Africa, Ltd. 
(1902), 19 B. P. 0. 674, C. A. 

1200. .] — A CO., whose name included 

the word “ Plasmon,” A wliich sold various food 
preparations in the names of which the word 
” Plasmon,” was used, brought an action against 
a CO. registered under the name of Plasmonado 
Ltd. which was selling goods, namely, tablets A 
powder for making a beverage, under names of 
which ” Idasmonade ” formecl part, to restrain 
the use of those Avords by defts., A to restrain 
passing off, A for other relief. Certain directors 
or officers were joined as defts. Defts. had applied 
to register “ Plasrnonoid ” as a trade mark in cer- 
tain classes, including 3 A 44. Pltfs. had opposed 
such applications by deft. co. to register, A one had 
been refused, wliilst tlie decision in the other 
had been postponed. Pltfs. moved for an inter- 
locutory injunction. Defts. contended that owing 
to the different natures of the goods A the 
differences in get-up, no deception was probable : — 
Held : an interlocutory injunction should bo 
granted substantially restraining defts. from 
carrying on business in foods or preparations for 
human consumption under the name ” Plasmonado, 
Ijtd.” or any other name or title of wliich ” Plas- 
mon ” formed part, A from any name of which 
“ Plasmonado,” ” Plasrnonoid,” or ” Plasmon ” 
with or Avithout any suffix formed part for food 
preparations, A from j^assing off their goods as 
those of pltfs. — International Plasmon, Ltd. v. 
Plasmon ADE, Ltd. (1906), 22 B. P. C. 643. 

1201. .] — In the year 1892, the Boyal 

Insurance Co. purchased the business A goodwill 
of the Midland Counties Insurance (’o. together 
with the use of the name of that co., A it continued 
to cany on, under its own name, A as a branch 
business, the business formerly carried on by the 
Midland Insurance Co. at the head premises in 
lincoln of that co., such branch being generally 
referred to as the ” Midland Counties Branch.” 
On Mar. 3, 1908, the Midland Insurance Co., Ltd., 
was incorporated with objects which included 
insurance of the nature undertaken by the Boyal 
Insmance Co., Ltd., A the Boyal Insurance Co., 
Ltd., commenced an action against the new co. 
A its directors to restrain them from using the name 
Midland Insurance Co., alleging that it was 
calculated to deceive. It was held at the trial 
that, on the facts the use of the name of deft. co. 
for the purposes of their business would not bo 
calculated to induce people to believe that such 
business was that of pltfs., or was their Midland 
Coimties branch. — B(jyat. Insurance Co., Ltd. v. 
Midland Insurance Co., Ltd. (1908), 26 B. P. C. 
96, C. A. 

1202 . .] — ’Jdio Imperial Merchant 

Service Guild was an unincorporated body, 
established in 1893, having for its object to 
promote the interests of officers in the Merchant 
Service. It was generally known as the Merchant 
Service Guild or M.S.(>. In 1908 a co. was 
registered as the Merchant Service Guild, Ltd. 
An action was brought on behalf of the Imperial 
Merchant Service Guild to restrain the co. from 
using Merchant Service Guild or M.S.G. A an 
interlocutory injunction was moved for : — Held : 
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an injunction should be granted. — T oms & Moore 
V. MERcnANT Service Guild, Ltd. (1908), 25 
R. P. 0. 474. 

1208, ,] — ^Pltfs. were a limited co. 

incorporated in the year 1890 & carrying on a 
business of cigarette manufacturers under the style 
of Muratti, Sons Sc Co., Ltd. The business was an 
old established one, Sc prior to the incorporation 
of the CO. had been carried on by the family of 
Muratti. I’ltfs. established at the trial that their 
cigarettes were largely known simply as “ Muratti’s 
or Muratti’s Cigarettes.” Deft. co. was incor- 
porated in July, 1910, in the name of Murad, Ltd., 
for the purpose of carrying on a business of manu- 
facturers Sc sellers of high class Turkish cigarettes. 
Pltfs. brought an action to restrain deft. co. from 
carrying on business under their present name : — 
Jlcla : upon the evidence, that the name of deft, 
co. was calculated to deceive Sc pltfs. were entitled 
to an injunction. — Muratti (B.) Sons Sc Co., Ltd. 
V. Murad, Ltd., Rc Ramsay's Trade Mark 
(1911), 28 R. P. C. 497. 

Annotaiion : — Refd. Lines v. Farris (1925), 43 R. P. C. 04. 

1204. .] — Injunction granted restrain- 

ing defls. from carrying on business under the name 
of Lloyds, Southampton, J^td., or under any other 
name calculated to i)roduce the belief that their 
business was the business of or any branch or 
depaiiment of Lloyds business.— Lloyd’s Sc Daw- 
son Brothers r.' Lloyds, Southampton, I/cd. 
(1912), 28 T. L. R. 388 ; 29 R. P. C. 433, C. A. 
Annolati(nh9 : — Apld. Ilairods v. Horrod (1923), 10 T. L. K. 

195. Refd. Waring be Uillow v. Ulllow & Gillow (1016), 

32 T. L. U. 389. 

1205. .] — ’J'he ct. granted an inter- 

locutory injunction to restrain d(‘ft. co. from carry- 
ing on business under any name comprising the 
well known name of pltf. co. on the ground that 
d(^fts.’ use of the name was calculated to lead the 

uiblic erroneously to believe that defts.’ business 
lad some connection with pltfs.’ business. — 
llARRODs, Ltd. v. IIarrod (U.), I/td. (1923), 40 
T. L. R. 195 ; 41 R. P. C. 74, i\ A. 

Annotation : — Refd. Motor MaiiufacturcrH Traders' Soc. r. 

Motor Mamifaeturois’, otc., iuseo., [1925] Ch. 67.5. 

1206. .] — The Reliance Rubbei* Co., 

Lid., Sc its ])rcd(‘cessors, had been dealing in 
rubber goods since 1889. It had a larg(' business 
in pneumatic tyres Sc in small solid tyres for 
ti’ollers, i)eraTnbulators, Sc the like. All those 
goods had for many >cars been sold under the 
name ” Rcdiance.” The co. had also a small trade 
in solid hand tyres for motor vehicles. Until 
1922 the name “ Reliance ” had not been used in 
the rubber trade exce])t in connection with the 
business of that co. Before 1922 there existed a 
CO. trading in rubber tyres & rubber trolley wheels, 
Sc having a name in which the word ” Simplex 
formed the principal feature. That co. went into 
liquidation & its undertaking Sc assets were acquired 
by the Reliance Tyre Co., I^td., which had been 
formed for tlie purpose. The last-named co. 
sold solid tyres, but did nut appear to sell 
pneumatic tyres. In Nov. 1922, the Reliance 
Rubber ()o. endeavoured, without success, to 
induce the Iteliance Tyro Co. to change its name, 
Sc in July, 1923, commenced an action to restrain 
the use of the name. At the trial, pltfs. adduced 
evidence of confusion arising from defts.’ use of 
the name. Defts. alleged that the name had been 
chosen in ignorance of the existence of pltf. co., 
& that the cause of defts. reluctance to change the 
name was their expectation that a diange would 
have resulted in the loss of a certain contract. 
Defts. relied also on delay, but pltfs. established 


that any delay was in part due to circumstances 
beyond their control; — Held: (1) assuming an 
original innocent adoption of the word “ Reliance,” 
defts.’ conduct after complaint had been such as to 
debar it from asserting their subsequent innocence ; 
(2) the use of the name by defts. was calculated to 
deceive ; (3) as to the alleged delay, there was 
nothing that would, on an application for final 
judgment, disentitle pltfs. to rehef . J udgment was 
given for pltfs., with costs, Sc injunctions were 
granted to restrain defts. from using the name in 
carrying on business. Sc from selling tyres imder 
that name. It was ordered that defts. should 
be allowed six weeks in which to change the name, 
but that there should not bo a suspension of the 
injunction in regard to the soiling of tyres. — 
Reliance Rubber Co., Ltd. v. Reliance Tyre 
Co., Ltd. (1924), 42 R. P. C. 91. 

1207. .] — Pltf. society, the Society of 

Motor Manufacturers & Traders, Ltd., was incor- 
porated in 1902 & had become a very well-known 
society Sc acquh'ed a world-wide reputation. The 
primary purpose of the society was the encourag- 
ing, jiromoting, Sc protecting in the United King- 
dom Sc elsewhere the interests of manufacturers Sc 
traders in motor vehicles of every description. 
Deft, co., Motor Manufacturers’ & Traders’ Mutual 
Insurance Co., Ltd., was incorporated in 1924 for 
the puipose of carrying on the business of insur- 
ance against damage caused to motor cars, motor 
cycles, or vehicles of any description. Pltf. society 
took no part whatever, direct or indirect, in the 
promotion or incorporation of deft, co., but was 
purely a trade protection society, Sc did not itself 
engage in or carry on any manufacture or trade, 
but claimed in this action an injunction to restrain 
deft. co. from carrying on business under the name 
of Motor Manufacturers’ Sc Tiaders’ Mutual 
Insurance Co., Ltd., or any other name comprising 
the combination of words ” motor manufacturers 
& traders,” or oth(‘r similar combination of words 
calculated to cause confusion or to deceive or 
mislead the public or members of the motor trade 
into the belief that deft. co. was promoted by, 
or was connected with, the business of pltf. society, 
Sc damages. Pltf. society alleged tliat they would 
suller damage to their business reputation if deft. 
CO. were to he wound up or dispute its policies of 
insurances, Sc that they might desire to promote 
a CO. for the insurance of motor vehicles Sc use the 
name taken by deft. eo. No charge of fraud was 
made against deft. co. : — Held: the business of 
deft. CO. being altogether ditlerent from, Sc in no 
way competing with, the business of pltf. society, 
Sc the name of pltf. society being descriptive Sc 
consisting entirely of words in ordinary use in the 
English language. Sc there being no suggestion that 
the public would mistake deft. co. for pltf. society, 
deft, co.’s name was not calculated to deceive & 
so cause damage to the business reputation of pltf. 
society in the manner alleged ; Sc deft. co. was not- 
liable to have its business stopped unless it changed 
its niune, merely because a thoughtless pei-son 
might unwarrantably jump to the conclusion that 
it was connected with pltf. society. — Motor 
Manufacturers & Traders’ Society v. Motor 
Manufacturers’, etc.. Insurance Co., [1925] Ch. 
075 ; 94 L. J. Ch. 410 ; 133 L. T. 330 ; 41 T. L. R. 
483 ; 42 R. P. C. 307, C. A. 

1208. Previous assignment of business 

for benefit of creditors— By person lending name to 
company.] — William Edgeumbe Rendle, the 
patentee of an invention for glass roofing, carried 
on business under the name of ” W. Edgeumbe 
Rendle & Co.” His son, John Edgeumbe Rendle, 
having failed in his business of a bookseller, was 
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taken into his father’s glass rooilng business, &; 
entered into an agreement not to carry on any 
opposition business. The father died, having by 
his will given the son an interest in the glass 
roofing business. The son then started business 
on his own account under the name of “ J. Edg- 
cumbe Rendle & Co.” He got into financial 
difficulties, & made an assignment for the benefit 
of his creditors of his business & of all his property. 
A CO., of which he was the promoter & manager, 
was subsequently registered under the name of 
“ J. Edgcumbe Rendle & Co., Ltd.,” to carry on 
the business of glass roofing in opposition to 
W. Edgcumbe Rendle & Co. The trustees of the 
will of the father thereupon applied to the ct. for 
an injunction to restrain the co. & their manager 
from carrying on the business of glass roofing 
under the name of ‘‘ J. Edgcumbe Rendle & Co., 
Limited,” or any other name calculated to mis- 
lead the public into the belief that such co. was 
carrying on or had succeeded to the business of 
W. Edgcumbe Rendle & Co. : — Held : an injunc- 
tion must be granted as the son, who was not at 
the time cai-rying on the business of glass roofing 
he having assigned all his interest to his creditors, 
had no right to lend his name to a co., which name 
from its being so like one already attached to an 
established business, would be calculated to 
deceive. — RENDiiS v. Edgcumbe Rendle Co., 
i/TD. (1890), 63 L. T. 94. 

Annotaiion : — Refd. Fhio Cotton Spinners & Doublers 

Assoon. & Cash, v, Harwood Cash (1907), 97 L. T. 45. 

1209. Use of word Indicating manu- 

facturer.] — Dunlop Pneumatic Tyre Co., Ltd.u. 
Dunlop-Truffault Cycle & Tube Manufactur- 
ing Co., Ltd. (1896), 12 T. L. R. 434 ; 40 Sol. Jo. 
544. 

1210. Use of principal word of name.] 

— Premier Cycle Co., Ltd. v. Premier Tube 
Co., Ltd. (1896), 12 T. L. R. 481. 

1211. Deception of persons of ordinary 

Intelligence.] — A co., formed in the year 1907 <& 
called Huttons, Ltd., carried on business in Birm- 
ingham, where it had works & manufactured 
buttons, including covered buttons, & it was in 
the habit of covering buttons with material supxfiied 
by customers. In 1918 deft. co. was formed under 
the name Buttons Covered, Ltd., with a small 
capital & it carried on business in Binningham, 
its main business consisting in covering buttons 
with material supplied by customers. An action 
was brought by tlio first-mentioned co. to restrain 
deft. co. from using the name Buttons Covered, 
Ltd. : — Held : a person of ordinary intelligence 
would not bo likely to confuse the name of deft, 
co. with that of pltf. co., <fe the action failed. — 
Buttons, T/pd. v. Bu'rroN.s Covered, Ltd. (1920), 
37 B. P. C. 45. 

1212. Whether injunction against 

directors.] — Pltfs. since 1920 had carried on busi- 
ness in Stafford as manufacturers of wood heels 
for shoos under the firm name of Heels, & were 
commonly known as Heels of Stafford. Deft. co. 
was incorporated on Oct. 14, 1926, under the name 
Stafford Heels, Ltd., to carry on the business of 
manufacturers of heels for shoes in Stafford. 
Pltfs. sought an injunction to restrain deft. co. & 
its directors from carrying on business under the 
name Stafford Heels, Ijtd., or any other name 
calculated to mislead the public into the belief 
that the business of deft. co. was the business of 
pltfs. so as to cause confusion between the two 

PART V. SECT. 5, SUB>SECT. 8. 

use restrained — Tenant 
using hoisl name for other premises.}— 


businesses : — Held : pltfs. were entitled to an 
injunction against deft, co., but as against the 
directors the action failed. — Heei.8 v. Stafford 
Heels, Ltd. (1927), 44 R. P. 0. 299. 

1213. Fraudulent Intent.] — Army & Navy 

Co-operative Society, Ltd. v. Army, Navy «fc 
Civil Service Co-operative Society of South 
Africa, Ltd., No. 1199, ante. 

See, also, Companies, Vol. IX., pp. 64-71, 
Nos. 194-243. 261. 


Sub-sect. 3. — By Misuse of Trade Names 
OP Business Premises. 

1214. When use restrained — Name calculated to 
mislead — Separate assignments o£ business & site.] 

— (1) A firm of distillers, whoso principal business 
was in gin, were the owners of premises which had 
for many years been known as the Black Swan 
Distillery, & had on the front the sign of a black 
swan. They were also the owners of a trade mark 
registered in class 43 for spirits, the principal 
feature of which was a black swan. They con- 
voyed the freehold of the premises to B., & sub- 
sequently assigned the goodwill of their business 
& the trade mark to N. B. was a whisky distiller, 
& continued to call the premises by the name of the 
Black Swan Distillery & to use the sign of a black 
swan on the premises, & used the words Black 
Swan Distillery extensively in advertisements. 
He did not use the premises as a distillery, but as 
offices & stores, his distillery being in Scotland. 
N. commenced an action to restrain B. from 
representing that he was carrying on the business 
formerly carried on by the vendors : — Held : 
pltfs. had not established that the acts of B. were 
calculated to mislead. 

(2) As a general rule the owner of land or build- 
ings of any kind may affix to it any name he 
pleases, but the ct. will interfere if a particular 
name be affixed with the view of maldng a dis- 
honest reputation which would cause damage to 
another, as, for example, if it were used for the 
puri>ose of representing that a business carried 
on there was the business of another, or oven if, 
without any dishonest intemtion the user were 
such as actually or probably to mislead 
(Sterling, J.). — Nicholson v. Buchanan (1900), 
44 Sol. Jo. 408 ; 19 R. P. 0. 321. 

1215. Use on circulars & labels.] — 

R. J. P., Ltd., a co. which specialised in the manu- 
facture of English deer leather, had a factory known 
as W. Miles, at G. The co. brought an action 
against J. P., who had been a membf'r of the firm 
of R. & J. P., predecessors in the biLsincss of pltf. 
CO., & had been chairman of the directors of pltf. 
CO. from 1895 to 1906, complaining of certain 
circulars & labels sent out by him. It appeared 
that he had, since Aug. 1917, carried on a similar 
business at R. St., London, but those premises 
being taken over by a govt, dept., ho had taken a 
house & premises at H. Hill, ^ had named them 
” W.” & had carried on business on part of the 
premises, & issued circulars & labels complained 
of with the name ” W,” as part of his now address. 
The circulars & labels were sent to stewards & 
keepers from whom pltf. had been in the habit of 
purchasing skins hides, <S5 pltfs. alleged that such 
circulars & labels were calculated, & had in fact, 
cause deception or confusion : — Held : the cir- 
culars & labels were calculated to mislead people 

entitled to an Interdict restraining sneh 
use of the said name. — B oknman r. 
Basson [1906 0. K. 0. 3.— S. AF. 


Where a tenant transferred to other 
premises the name of the hotel leased 
to him : — Held : the landlord was 
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first Instance. — Pbsrby v. 
Bear. 66 ; 49 B. B. 749. 


Tbubhtt 


. Oowen (1857), 
&Sin, 476 ; 


dnnotaiions ;—A^d. Boused, Valadon v, 

24 T. L. K. 1 11. Edd. Pomeroy v. 

170. Mentd. Loethom v. JohnstonoAV bite, 110071 1 Cb. 
322 ; Devroe v. Filch, [19201 2 Ch. 159. 

I2n. Use by former agent for long period.] 

—Prior to a date in 1901, the trade repuUtioa 
of pltfs. was BO connected with the The 

GoupU Gallery,” that a rival trader might have 
hecn restrained from calling his premises dhe 
GoupU Gallery.” Deft, having on that date 
purchased from pltfs. the premises known M iho 
GomdiV Gallery,” but not tlie goodwill of the busi- 
ness & having agreed with pltfs. that he was to be 
thlh sole agen^ the sale of pltfs.’ p ictoes for 
also to be at liberty to trade there m 
pictures on his own account •— 

absence of stipulation respecting the the 

words ” The Goupil Gallery, that m the 

trade reputation of deft, was fo ^onnecied with 
the words “ The Goupil Gallery/ that he <^ould not 
be restrained from so calling his premises after lus 
agency had ceased, & ; on the 
in pasbing-ofi cases, pltfs. were not at liberty to 
call new premises, used for the same trade purposes 
as deft.’s premises, ” The tioupil 
Bou&bod, Valadon & Go. v. 

97 L. T. 301 ; 23 T. L. E. 081 ; 21 Ji. P. G. OOo ; 
on appeal, 24 T. L. 11. Ill, C. A. 


SVotheMpoon t*. CJurrlo (1870), 22 L. T. 260 ; Slnaer Mamd 
tootiW Oo.t». Wilson (ISTk 2 Oh. D. 

V. Day(i843). 7 Beav. 84 ; Biuvess t>. Burgfess (1853). 22 
L. J. Oh. 676 ; Blxon V. Fawoua (1861). 3 E. & K. 6371 
Youn^ t>. Maorae (1862), 0 Jur, N. S. 322 ; Lee r. Ht 


Sub-sect. 4.— By Misuse of Tbade Names 
OF Goods. 

A. of Action. 

{a) Jn General 

1218. General rule.]— (1) The ground on which 
the ct. protects trade marks is, that it will not 
permit a party to sell his own goods as the goods 
of another ; a party will not, therefore, be allowed 
to use names, marks, letters, or other indicim 
by which he may pass off his own goods to pur- 
chasers as the manufacture of another person. 

(2) If pltf. coming for an injunction in such a 
case appears to have been guilty of misrepresenta- 
tions to the public the ct. will not interfere m the 


yom»« t>. Mftorae uoo/bl w jut, jn. ». 323 ; Lee v. 

son (1906), 23 R. P. C. 725 ; Havana Cigar & Tobacco 
Factories v. Oddonino. [19241 1 Ch. 179. Ae <?(2) PoUd 
Havel «. Harrison (1863), 10 Hare, 407. Apld. Leather 
doth Oo. V. American Leather doth Co. (1865), ll H L 
Cos. 623. Contd. Ford v. Foster (1872), 7 Ch. Ann. 61i* 
Betd. Rodgers r. Nowill (1847), 6 Haro, 325 ; Morgan v\ 
M'Adam 36 L. J. Oh. 228. Oeneraily, Refd. Bow 

r. Hart, 11905] 1 K. B. 692. 

1219. .1— Hmer V. Denham, No. 1060, ante. 

1220. .J—WOTHEBSPOON V. OUBRIB, No. 

1073, ante, 

1221. .] — Lever v. Goodwin, No. 1502, 

post* 

1222. .] — Saxlbhneb r. Atollinaris Co., 

No. 1671, post. 

1223. .] — No trader is justified in taking the 

peculiar symbol, device, or mark by which another 
trader distinguishes his goods on the market, 

& so attracting custom to liimself from his rival. 

Applts. sold their goods in boxes, with the name 
of the article printed in a particular manner on 
a “ scroll.” Resps. sold precisely simUar goods 
under the same name, also printed on a smuar 
scroll, with the addition of their initials G. B. 
There was no evidence that any customers were in 
fact deceived, & after the commencement of the 
action resps. discontinued the use of the scroll 
Held • applts. were entitled to an in 3 unction to 
restrain reaps, from using the scroll m connection 
their goods, & to an account of profits derived 
hv resps from the sale of goods in boxes dis- 

UnguisL'd by the scroll.— WBiNaARTBN BBOTnEM 

«. bTybb & Co. (1906), 02 L. T. 511 ; 21 T. L. «. 
Alft • 22 R. r. C. 341, H. L. 

^^1224. - — .]— D- Bros, sold wate^roofs as 
“ Mattamac ” which word was their registered trade 
mark They sent test or trap orders to V. <k oo. 

MaSac ” goods which V. & co. executed 
by sending their own goods without explanatiom 
P. Bros, brought an action agamst V. & 
an injunction. Defts. contended that the 
giving the orders ought to examine the goods 
luppUed to see if they bore the name ^^^fv^h^n 
& If they had done this they would ^^t have been 
deceived i—Held : an m]unction shoidd be gramea 
^th costs, to restrain defts. 

ing for sale any waterproofs not P „ 

goods as “ Mattomac,” & from m any 
off waterproofs not being goods as &f^ 

pltfs.’ goods.— Peabson Bbothbbs V. Valentine 
& Co. (1917), 34 B. P. C. 207. 

1225. Name used for Interior goods.] Hibst v 
Denham, No, 1006, ante. 

{If) Use of Same Name. 

1226. Goods not sold as goods of owner of 
—No exclusive right in a subject, not 

by patent, preventing sale by another Person under 
the same title, not assuming the name & cnaraciei 


PART V. SECT. 5, SUB-SECT. 4.— 
A. (b). 

k. Oincral rule.] — The u^e of a t ratio 
nniri G may bo an olement lu tbo false 
roprosentatlon reouirod to support a 
“passlnflT oS ” action, & ovon If it has 
not acquired any secondary meanlnff, 


it can or may bo so used In connec- 
tion with the goods to represent them 
as iho goods of pltf. In applying the 
tost in a “ passing off " action, whether 
or not the goods of defts. have been 
represented as the goods of somebody 
else, the principle Is the same even 
where the name Is the name of both 


persons as distinguished froni a fancy 
name which has boon created for tno 
purpose of the particular 
“ passing off ” actions it is not 
sary to prove intent to 


sary to piovo juiwaxi/ 

Mickelson V. Mickelbon (1916),^ a* 
W. L. R. 165 ; 10 W. W. B. 

CAN. 


, 201 .' 
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of pltf. — Canham V. Jones (1813), 2 Ves, & B. 218 ; 
36 E. R. 302. 

AnnMiona: — Diitd. Morlson v. Moat (1851), 9 Har^ 24 

Ajpld. Bro^e V. Freeman (1804), 4 New Rep. 470. Oona . 

MelUn V. (189G), 59 J. P. 028. Reid. Lamb o. 

Evans, [1898] 1 Oh. 218. 

1227. Goods sold as goods of owner of name.] — 

Sykes v. Sykes, No. 1147, ante . 

1228. .] — ASSAM V. Thorley’s Cattle 

Food Co,, No. 1034, ante . 

1229. .] — J'ree Fishers & Dredgers op 

Whitstable V. Elliott (1888), 4 T. L. R. 273. 

1230. .] — This was an action for infringe- 
ment of two trade marks, infringement of copy- 
right, & passing off. Pltf.’s firm had for over 40 
years sold an animal medicine called “ Day & Sons* 
Black Drink ” in peculiar bottles, & had registered 
two trade marks in 1888, viz. the said name as a 
mark used for eighteen years prior to Aug. 13, 
1875, & a copy of a label covering the bottles, com- 
posed in 1887 & used continuously since that date, 
& consisting of an upper section along which ran 
the words “ Day & Sons’ Black Drink, or Colic 
& Scour Mixture,” with a device at the loft hand 
end by which wore set the words ” Trade Mark,” 
& a lower portion filled with printed matter, includ- 
ing directions for use ; this label was also entered 
at Stationers’ JIall prior to the commencement of 
this action. Defts. alleged that in 189(5 they had 
purchased tlic recipe for the mixture from persons 
long since connected with pltf.’s firm. Defts. were 
selling the mixture in bottles which in shape, 
get up, & label closely resembled pltf.’s under the 
name of ” Black Fluid Colic Draught.” In the 
course of the action, pltfs. abandoned their claim 
in respect of the alleged infringement of the trade 
marks & of the copyright in the label ; & defts. 
abandoned their resistance to the claim in respect 
of passing off. Defts. moved for the rectification 
of the Register by the removal of pltf.’s two trade 
marks :-^Held : pltf. was entitled to an injunction 
restraining defts. ” from passing off or attempting 
to pass off defts.’ goods as & for pltf.’s goods & 
in particular from selling or offering for sale, so as 
to induce the belief that it is pltf.’s manufacture, 
any preparation of medicine for animals, not of 
pltf.’s manufacture, by means of the use of tlic 
title ‘ Black Drink,’ or any title colourably differ- 
ing therefrom, or by means of the use of bottles 
similar in sha^je to pltf.’s bottles or of labels similar 
to or only colourably differing from pltf.’s labels, 
or otherwise got up in any manm-r similar to or 
only colourably differing from pltf.’s preparation.” 
— Day V. Riley Whittaker (1900), 48 
W. R. 550 ; 44 Sol. Jo. 502 ; 17 R. P. C. 517. 

1231. — ^ — .] — B. A B. were piano makers carry- 
ing on business as ” Carl Bechstein,” & were the 
proprietors of two registered trade marks con- 
sisting of the word ” Bechstein.” They brought 
an action for infringement of trade mark A 
parsing off against F. A. B. They complained of 
certain advertisements of F. A. B. offering 
‘‘Bechstein Model Pianos” for sale. An interim 
injunction was granted. Subsequently they moved 
to commit F. A. B. for breach of this injunction, 
complaining of a further advertisement. Copies of 
the affidavits were not served with the notice of 
motion. The trial of the action & the hearing of 
the motion came on together : — Held : ” Bech- 
stein Model ” indicated that a piano was made 
by the firm of Bechstein ; deft, had infringed pltfs.’ 
tmdo marks & had dishonestly attempted to pass 
off pianos not of their manufacture as being of their 


manufacture ; & a perpetual injunction must bo 

f ranted. — ^Bechstein v. Barker & Barker (1910), 
7 R. P. 0. 484. 

1232. .] — Pltfs. had long ago acquired the 

businesses of two firms whose styles commenced 
with the name ” Fonseca,” & their port had long 
been known as ” Fonseca & co.’s Port,” ” Fonseca’s 
Port,” or ” Fonseca Port.” In Mar. 1921, deft, 
co. was incorporated under the name of Fonseca 
& VasconceUos, Ltd., one of the directors being 
R. A. de Fonseca, & it carried on business as 
importer & seller of port. Pltfs. commenced an 
aetion against deft, co., & alleged that deft. co. 
had invoiced port as ” Fonseca ^to Douro Port,” 
& they claimed not only an injunction against 
passing off, but also an injunction against import- 
ing &; dealing in port under the name Fonseca & 
VasconceUos, Ltd., or any other name of which 
the name Fonseca formed part. Deft. co. on the 
liearing of a motion offered a perpetual undertaking 
not to use the name Fonseca except as part of their 
full corporate name, but pltfs. proceeded with the 
action : — Held : deft. co. had, in the instance 
alleged, dehberately attempted to pass off their 
1)014) as pltfs.’ well known port, & pltfs. were entitled 
to the fii’st injunction ; & as the use of ‘‘ Fonseca ” 
as part of deft, co.’s name might deceive persons 
not familiar with the trade into thinking that the 
port sold by deft. co. was pltfs.’ well known 
” Fonseca ” port, pltfs. were also entitled to an 
injunction in a special form relating to the use of 
defts.’ name. — (luiMARAENS (M. P.) & Son v. 
Fonsec’a & Vasconcellos, JvTD. (1921), 38 R. P. C. 
388. 

1233, ,] — The name ” Doiman ” as applied 

to motor engines had become entirely associated 
with engines made by pltf. co., to many of which 
deft, co.’s ” Meadows Gear Box ” had been 
attached. 

Pltf. co.’s sales manager, an engineer named J . E. 
Dorman, had recently left pltf. co. &. become a 
director & sales manager of deft, co., for whom 
he designed a motor engine to which the Meadows 
Gear Box was to be attached. At his suggestion 
this was put on the market as the ” Meadows- 
Dorman ” engine so as to show the dosignci‘’s as 
well as the maker’s name. 

Pltf. co. thereupon claimed an absolute injunc- 
tion to restrain deft. co. from using the name 
” Dorman ” in any shape or form in connection 
with motor engines. 

Deft, co., while not opposing an absolute 
injunction as to the form ” Meadows-Dorman ” 
which had in fact led to confusion, contended that 
it was entitled to state the engine-designer’s name, 
with proper safeguards to avoid confusion, & 
therefore only a limited injunction ought to bo 
granted : — Held : deft. co. must be restrained. 

First from using the form ‘‘ Meadows-Dorman ” 
at all in connection with its engines ; secondly 
from using the name ” Dorman ” in connection 
with its engines without taking all proper pre- 
cautions clearly to distinguish deft, co.’s business 
& goods from those of pltf. co. 

Thirdly from so using or referring to the name 
“ Dorman ” as to lead purchasers or others to 
suppose that deft, co.’s goods were those of pltf. 
co., or that there had been any amalgamation or 
agreement between the two cos. as to their manu- 
facture or sale. — Douman (W. H.) Co., Ltd. v. 
Meadows (H.), Ltd., [1922] 2 Ch. 332 ; 91 L. J. Ch. 
728 ; 127 L. T. 055. 


(^oods sold as goods of owner of name,] — Gillett v. Lumsden BaoTHKits (1904), 24 C. L. T. 345 ; 8 0. L. R. 
108 ; 3 O. W. R. 851. — CAN. 

1227 U. .]— Van Ryn Wine 8l Spirit Co., Ltd. v. Frye (1900), 20 S. C. 227 ; 19 0. T. R. 389.— S. AF. 
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S ect. 6 . — Passing off: Svb-secL 4, A, (b) & (r) i.] 

1284, Name used without distinguishing mark,] — 

In 1892 a patent was granted to B., an American, 
for improvements in “ rubber stamps ” & a patent 
for a stmiliiT invention was granted to him in 
America. L. sold certain rubber stamps which 
he imported from America, where ho obtained them 
from H. These stamps bore, by arrangement 
with B. k TI. the following, “ Jjcenced Buck’s 
Patent,” “ Made in America,” ” Patented in U.S.,” 
& ” Patented in England.” The owners of B.*s 
English patent brought an action against L. to 
restrain liiin from infringing their patents & from 
selling stamps insciibed “ Buck’s Patent,” or with 
any other words leading to the belief that the 
stamps were made under their patent, & they 
claimed an account of profits : — Held : deft.’s 
stamps were not infringements, & on deft, under- 
taking in future to use words showing that the 
American patent was alone referred to, no injunc- 
tion would be awarded, no case of passing olT had 
been made out by pltfs. — 1*nkumatic Kubbeh 
Stamp Vo. v. JjINDnek (181)8), 15 B. P. V. 525. 

1235. .]— E. Keddaway & co., the successors 

in business of P. Beddaway, brought an action 
against Alders for an injunction to restrain him 
from continuing to use tlie word ” Camel ” or 
” (^amel-liair ” in such a manner as to deceive 
IJurchasers into the belief that tliey were purchasing 
jdtfs,’ belting. What was complained of by idtts. 
was the issue of certain trade documents by deft, 
in winch ” Belting of camel-hair ” was offered for 
sale. In one of such documents no name 
appeared ; in the others there appeared the name 
of Conrad Scholtz, who manufactured the belting 
in question, but such belting was not expressly 
described as being manufactured by Conrad 
Scholtz y/f fd ; ” Camcl-haii* Belting” meant 

in the trade at the date of the action, as well as 
before, the belting of pltfs., & not lung else, & deft, 
was oiTcring for sale or describing belting in such 
a manner as to bo likely to bo taken for pltfs.’ 
goods, A an injunction was granted. 

A custom of the trade generally will not 
exoniTate a trader, who is otherwise bound to do 
Mo, from the m^eessity of distinguishing liis goods 
from tliose sold by another person. — B eddaway 
(E.) \ Vo. V. AiiLERs (1901), 19 B. P. V. 12. 
Anuolaiton . Befd. lUddunuy v. FiJctioiilesb Engluo 

Paokinjjr Co. (1U02), lU II. P. C. 505. 

1236. Name denoting particular type or pattern — 
Common to trade.]— In 1885 E. S. W. iH'gistered 
a design for intercepting sewer traps, &> his firm 
sold the same as Winner Interceptors.” The 
ri'gibtration expired in 1890. The business of the 
firm was transferred to a limited co. The limited 
CO. in 1898 commenced an action against A. & co. 
for an injunction to restrain them from ;passing 
otT their goods as the goods of pltf. co., A in par- 
ticular from selling interceptors not being pltfs.’ 
as ” Winser Interceptors.” The acts complained 
of by pltf. CO. were the sale by defts. of four inter- 
ceploi’s of theirs as ” Winser Interceptors,” & 
there was no other ground of complaint. Pltf. 
LO.’s interceptors were, at the time of the com- 
mencement of the action, & always had been, 
marked with tlio name of their firm & the word 
” registered ” & the number of the registered 
design. Defts.’ interceptoi*s had no similar mark. 
The action was tried with witnesses : — Held : 
upon the evidence ‘‘ Winser’s Interceptor ” denoted 
an interceptor of a particular type or pattern, & 
not an interceptor supplied by pltfs., &> defts. in 
supplying ‘‘ Winser Interceptors ” did not thereby 
intend to & did not thereby, in fact, represent their 
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goods to be the goods of pltfs. — ^W inser v, 
Armstrong & Co. (1899), 16 R. P. 0. 167. 

1237. Name used with dllterent prefix.] — E. 

Beddaway & Co., Ltd., successors in business of 
E. Beddaway, brought an action against Robert 
Stevenson A Brother, Ltd., & Anthony Stevenson in 
respect of the use of the words ” Camel-hair ” 
in connection with belting. Pltfs. complained of 
the use of the name ” Stevenson’s ” Camel-hair 
Belting ” & ” Phoenix Brand Camel-hair belting.” 
Defts. admitted that ” Camel-hair Belting ” used 
alone denoted belting made by pltfs. Pltfs. 
had first known of these acts of defts. April, 
1898, but after inquiries into their position, nad 
taken no steps against them ; — Held : the conduct 
of defts. pointed to dishonest intention, &, under the 
circumstances, the prefix of the proper name or 
the name of a brand, or both together, was not 
sufficient to distinguish defts.’ Camel-hair Belting 
from the pltfs. ; there had been no such acqui- 
escence on the part of pltfs. as to debar them from 
suing for an injunction but, it debarred them from 
recovering damages for the past. — Beddaway (E.) 
& Co., Ltd. v. Stevenson & Brother, Ltd. A 
Stevenson (1902), 20 B. P. (’. 270. 

1238. Name indicating source of goods — User by 
merchant after cessation of dealing in goods — 
Goods dealt with by other merchant.]— A viney^d 
known as the Quinta do Roriz, A a wine shipping 
business, C. N. Kopke A Co., were originally in the 
same hands, but belonged to diilerent owners since 
3847. The house of Kopke or the persons entitled 
to its goodwill took the entire produce of the 
Quinta de Boriz down to 1902. Since that date 
the sole consignee of such produce in England were 
pltfs. Cl. B. A CO. In 1888 the successors of the 
Kopke business registered ” Kopke Boriz ” as a 
trade mai’k for wines as an old mark. In an action 
by the owner of the vineyard A tiie consignee to 
restrain the use by tlie owners of the Kopke busi- 
ness of this mark, it was proved that the wine 
shipped under it had come, recently at any rate, 
in some years only jiarily A in others not at all 
from the vineyard in question. There was evi- 
dence of representation to the public of a connec- 
tion betw centlie produce of the vineyard A the mark 
in question '.—Held : the use of the mark ” Kopke 
Boriz ” by d(‘fts. was a rcpi*esentation that the 
wine was substantially the produce of pltfs.’ vine- 
yard, A an injunction should be granted, on the 
ground of passing ott, with damages, but not an 
account of profits. — Van Zei.lwr v. Mason, 
CATT 1 .EY A Co. (1907), 25 B. P. C. 37. 

1239. Name used In error — On one Isolated 
occasion.] — Pltfs. were the makers of oilers for the 
axles of railway, A other carriages, known as 
” Armstrong Oilers.” Defts. were manufacturers 
of axle boxes A oilers, A had been in the habit of 
receiving orders for pltfs.’ oilers, A executing them 
through pltfs. or their agents for some years. At 
a short time previous to the commencement of the 
action defts. had, in response to orders for ” Arm- 
strong Oilers,” supplied oilers of their own make 
under tlie name of ” Aimstrong Typo Oiler ” witli 
tlie knowledge of the customers that the oilers were 
not of pltf.’s manufacture. In one instance owing 
to the mistake of a workman pltf.’s brass plato 
with the name ” Armstrong Oiler ” was attached 
to the oilers manufactured by defts. Pltfs. 
brought an action for passing off ; — Held : without 
deciding what was the primary meaning of the 
term ” Armstrong Oiler,” defts. had not done any- 
thing which they were not entitled to do except 
in the one instance ; this was an isolated case A 
a mistake, A under the circumstances did not 
justify the grant of an injunction. J udgment was 
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Kiven for defts. with costa, except so far as down to 
& including the hearing of a motion for an interim 
injunction, on which defts. gave a certain under- 
taking, the costs were increased bv the complaint 
with reference to pltf.’s brass plate being put by 
mistake on deft.’s goods. — Abmstrono Oilbr Oo., 
Ittd. V. Patent Axxebox & Foundry Co., Ltd. 
(1910), 27 R. P. 0. 362. 

1240. French translation of name.] — In July, 
1886, M., of Dizy in France, commenced the con- 
signment to pltf. in London of champagne under 
the label of “ Le Court et Cie, Rheims,’* which 
had then recently been registered in France as his 
trade mark, & to which in Dec. 1880, his right was 
established in proceedings against X. before the 
French tribunal. Further consignments were 
made to pltf. down to July, 1886, & advertised & 
sold by lum as l^e Court ct Cie’s champagne. In 
Mar. 1886, deft., trading under the name of 
“ Short & Co.,” began to sell, chiefly at a wine bar 
across the counter, champagne which was sent to 
him from Fi*anco by X. as Le Court et Cie’s 
champagne ; At it appeared that in 1882 he had 
jiroposedto register in France a label with the name 
Le Court et Cie as corresponding t-o his own trade 
liamc of Short cSt Co., but from dilliculties in obtain- 
ing registration abandoned the idea. Upon 
motion by pltf. to restrain the use of the name & 
brand by deft. : — Held : neither on the ground of 
trade mark nor of trade name was pltf. entitled to 
an injunction against deft, because the evidence 
failed to show that either by long user or reputaton 
had the wine sold under the name «fe brand “ Le 
(durt et (^ie ” become so associated with the wine 
of pltf. as to enable him to assert his common 
law right of restraining another person from passing 
olT Ills goods as those .of pltf. — Goodfellow v. 
Prince (1887), 35 Ch. D. 9 ; 66 J;. J. (di. 645 ; 66 
J.. T. 017 ; 35 W. R. 488 ; 3 T. L. R. 385, C. A. 
Annoiation^ ; — Distd. He Apolllnarie Co.'s Trade Mks., [1891] 

2 ('h. 189. Consd. Dental Manufacturing Co. v. Do Troy 

(1912), 107 L. T. 111. 

1241. Name used for different article.] — The 

N. CO. ic their predecessors in business had, from 
1895 onwards, dealt in ” Nugget ” boot & other 
polishes A: had acquired a great reputation, the 
word ” Nugget ” had become distinctive of their 
trade. The N. co. had registered as a trade mark 
the word ” Nugget,” with the device of a nugget 
underneath it, in the class including polishes. 
They had not dealt in, & had no immediate inten- 
tion of dealing in, rubber heels. The H. co. had 
from 1907, sold rubbci* heels under various names, 
including the name ” Nugget,” & had used show 
cards having the name ” Nugget ” on them with 
the device of a nugget underneath it. They 
stamped the word ” Nugget ” on each heel, with 
tlie name ” llarboro ” in addition. In 1911 the 
N. CO. commenced an action against the 11. co. 
to restrain them from using the word ” Nugget ” 
or the rt‘presentation of a nugget in connection 
with the sale of rubber heels. It was proved that 
in 1907 one rubber heel manufacturer had sold 
pohsh, & pltfs. alleged that recently a closer 
connection had arisen between the sale of rubber 
heels & that of polishes. It was also proved that 
rubber heels, & other articles, had been sold under 
the name ” Nugget ” to a considerable extent by 
other traders. No actual deception was proved 
to have occurred : — Held : the facts were to be 
considered as they stood in 1907, & the fact that 
an alteration had taken place in the trade since 
then ought not to affect the propriety of deft.’s 


conduct ; deft.’s representation of a nugget was 
not, as alleged, a copy of pltf.’s representation ; 
& deft.’s use of the name ” Nugget ” was not such 
as to load to a legitimate inference that their rubber 
heels were those of pltfs. — Nugget Polish Co., 
Ltd. V. Harboro Rubber Co. (1911), 29 R. P. C. 
133. 

1242. Accessories of principal article.] — 

The Neostyle Manufacturing co., which traded 
in duplicating machines & manufactured & sold 
accessories for use therewith which, machines &. 
accessories they sold under the name ” Neostyle,” 
commenced an action to restrain anoth<‘i* co. fforn 
passing off ink, paper, & stationery not of pltfs.’ 
manufacture or merchandise as Ac for the goods of 
pltfs. by the use of the word ” Noostyle ” or 
otherwise, Ac from infringing their trade mark 
“ Neostyle,” registered in Class 39 in respect of 
paper, stationery, Ac bookbinding. Before the 
trial the trade mark was ordered by the Ct. of 
Appeal to be removed from the Register on the 
ground that pltfs. had not an exclusive right to 
the word ” Neostylo ” for such goods. J lefts, 
alleged {infer alia) that the term “Neostylo” 
was not distinctive of pltf.’s goods, Ac that, as 
applied to paper, ink, Ac accessories, it meant tliat 
such i)apei‘, ink, Ac accessories were suitable foi* 
use in the “Noostyle” macliine. Defts. had 
described their accessories as being “ for tlu* 
Neostyle,” Ac had used tho term “ NeostyJe Ink ” 
in a catalogue meant for tho trade, iSc two cases of 
sale of “ Neostyle Ink ” wore i)roved. At the 
trial pltf.’s adduced evidence to establish a case 
of passing off by means of tho tins in which defts. 
sold their “ ink for the Neostyle,” which tins had 
not in all cases defts.’ name on them. It was held 
at the trial that, although the word “ Neostyle ” 
had become identified in Bngland with pltfs.’ 
duplicating machines, they had never had any 
exclusive right to the word in connection with 
duplicator accessories ; that defts. might sell 
ink Ac paper for use on tJie “ Neostyle ” machine, 
Ac so describe them, provided that they did not by 
words or get up represent their goods as those of 
pltfs. ; that there had been no passing off by defts. ; 
Ac that jdtfs. had failed to establish a case imlitling 
them to an injunction ; but the ct. suggested that 
deft.’s name should always appear on the tins of ink 
sold by them : — Held : the conclusion of fact 
arrived at on tho trial ought not to be disturbed, Ac 
tho appeal was dismissed. — N eostyj.e Manu- 

FAGTUKING (Jo., liTD. V, ELLAM’S DUPLICATOR CO. 

(1904), 21 R. P. G. 669, G. A. 

1243. Different type of same class.]— 

Warwick Tyre Go., Ltd. v. New Motor Ac 
General Rubber Go., Ltd., No. 1101, po*?/. 

(c*) Ufie of Similar Name, 
i. In General, 

1244. Colourable Imitation of name.] — Pltf. 
Schweitzer sold a preparation of cocoa, labelled 
“ Schweitzer’s cocoatina.” Deft. Atkins, who 
had been in his employ, set u]) business in partner- 
ship with a man also named Schweitzer, & sold a 
similar preparation of cocoa, labelled “ Schweitzer, 
Atkins Ac Go.’s cacaotino ” : — Held : this was a 
fraudulent Ac colomable imitation, Ac injunction 
granted accordingly. — Schweitzer v, Atkins 
(1868), 37 L. J. Gh. 847 ; 19 L. T. 6 ; 16 W. R. 
1080. 

1246. .] — Somerville v. Sohembri, No. 

1069, ante. 


1248 I. Name used far different article — Different type of same class .] — Mickelson v, Kill-Em-Quick Co., 
918] 1 W. W. R. 781.— CAN. 


LTD., (Man.), 
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124^. .] — Pltfs. registered a trade mark 

consisting of a Demon’s face & the words “ The 
Demon,” used it on tennis racquets with handles 
made according to a patent which had been 
declared invalid in a previous action. 'J'hey 
also generally stamped the words “ The Demon ” 
on such racquets, which were known & ordered as 

Demon racquets.” Defts. sold racquets exactly 
like pltfs.’ with the word “ Demotic ” stamped 
where pltfs. stamped “ The Demon.” Pltfs. 
brought an action to restrain defts. from using 
“ Demotic ” on their racquets. One of pltfs.’ 
witnesses swore that the use of ” Demotic ” by 
defts. was calculated to deceive. All defts.’ 
witnesses swore that it was not calculated to 
deceive : — Held : defts. ought to be restrained 
from using the word ” Demotic ” in such a way as 
to represent these goods as the goods of pltfs. — 
Slazenoeii & Sons v. Feltham & Co. (1889), 

5 T. L. U. 36.5 ; 6 R. P. C. 631, C. A. 

AntuAuHovs :—Coiisd, Bailow & JonoH r. Johnfion (1890), 7 

H. 1’. C. 995. Apld. r«Iuo V. Duniollh’ BrowerioH, lie 

Paine’H Trade MUh., [189.‘J] 2 Cli. 567. 

1247. .] — The Singer Manufacturing Co. 

brought an action against the British Empire 
Manufacturing t'o. to restrain them from adver- 
tising or using the name ” Singer ” in connection 
with sewing machines, not of pltfs.’ manufacture, 
in any w'ay cjilculated to induce the belief that 
such machines were of pltfs.’ manufacture. Pltfs. 
alleged that the word “ Singer ” indicated their 
goods, but they admitted that in the inner circle of 
the trade a special class of machines had been 
known as being made on the “ Singer system.” 
Defts., who did not manufacture, issued advertise- 
ments in wliich “ Singer ” appeared in large letters 
with the words ” latest improved ” on one side of 
it ” system ” on the other side. These words 

6 defts.’ name which headed the advertisements 

were in a smaller type than the word “ Singer.” 
The advertisements also contained prominently 
the i)rices of the machines advertised contrasted 
with the usual prices ; they stated ; “We have 
no agents ” “ Send for illustrated price lists,” 

followed by defts.’ name address. Defts.’ 
machines themselves laid not the W'ord “ Singer ” 
on them. J’ltfs. alleged that the words “ Ijatest 
Improved Singer System ” had no descri])tive 
meaning either to the trade or public. They 
called as witnesses persons who had seen the 
advertisements &: had thought that such advertise- 
ments referred to pltfs.’ machines, & who had 
gone to pltfs.’ branch establishments to ask for 
the machines advertised, or in one case, having 
before bought one of pltfs.’ machines, comxjlained 
to pltfs. of having been cliargcd a higher price & 
not that in the advertisements. Defts. alleged 
that the words “ latest improved Singer system ” 
described macliines of a particular class or type & 
that no one following the directions of the advertise- 
ments could be deceived : — Held : to ordinary 
jjurchasers there was notliing known as the 
“ Hinger system,” & the advertisements were 
calculated intended to deceive intending jnu*- 
chasers into the belief that the machines advertised 
were manufactured by pltfs.— Singer Manu- 
facturing Eo. V, British Empire Manufacturing 
Co., Ltd. (1903), 20 K. P. C. 313. 

1248. .] — Pltfs., who sold “ Iron-Ox 

Tablets,” brought an action to restrain defts. from 
selling medicinal tablets under the description 
“ Iron Oxide Tablets ” 6c from passing off their 
goods as xdtfs.’ goods. Defts., being unable to 
obtain pltfs.’ goods for sale, obtained from a 
manufacturer, &; sold to retailers for re-sale, 
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“ Compound Iron Oxide Tablets ” which con- 
tained iron oxide, practically useless as a drug, & 
also other & useful drugs, with the avowed inten- 
tion of facilitating competition with “ Iron-Ox 
Tablets,” which contained no iron oxide. There 
were other tablets called “ Iron Oxide Tablets ” 
placed upon the market after the time when pltfs. 
commenced advertising, but before defts.’ sales 
began ; pltfs. had stopped the sale of some of those 
tablets. Defts. contended that iron oxide was in 
popular demand as a medicine & that they were 
entitled to supply this demand in the way they did, 
there being no complaint of get-up & no actual 
deception, but only cases in which the person 
receiving defts.’ goods ordered pltfs.* goods from 
the retailers, but was not liimsclf deceived : — Held : 
defts. had not put “ Iron Oxide Tablets ” upon 
the market to satisfy a popular demand, but in 
order to supersede “ Iron Ox Tablets,” under 
the circumstances the choice of this name was not 
legitimate trading, & it would lead to confusion 
& was chosen for that reason, & not because it 
could in any sense be said to correctly describe the 
article. — I ron-Or Rejmedy Co., Ltd. v. Co- 
operative Wholesale Society, Ltd. (1907), 24 
R. P. C. 425. 

Annotation : — Consd. Spalding c. CJiiinago (1915), 81 L. J. Ch. 

449. 

1249. .] — Tlio Muralo co. were the makers of 

a distemper which they sold under the name of 
“ Muralo ” in the United Kingdom & in many 
parts of the world. Defts. manufactured a dis- 
temper imder the name of “ Murrilo,” wliich they 
adopted after some correspondence with their 
agents, Pltfs. brought an action for an injunction 
to restrain defts. from selling their goods under 
this name, alleging that its similarity to their 
name had led to confusion in the trade, & tliey 
adduced evidence to show that the choice of the 
name by defts. wrs made with intent to deceive : — 
Held : the name “ Murrilo ” was calculated to 
lead to tlio belief that defts.’ goods were pltfs.’ 
goods, &- tlie name was taken deliberately for that 
purpose. — Muralo Co, v, Taylor & Co. (1910), 
27 R. P. C. 201. 

1250. .] — Pltfs. had for upwards of twenty- 

five years sold Havana cigars under the name 
“ Bolivar.” Evidence was given that pltfs.’ 
cigars had become known to the trade & the public 
as “ Bolivar ” cigars. In Ai)r. 1920, i)ltfs. learnt 
that defts., Molivcr & Co., Ltd., were selling cigars 
under the name “ La Molivar ” or “ Molivar,” 
& brought an action for passing-off against the 
CO. & two jjersons, Moliver & Weinbaum, who were 
directors of the deft. co. Moliver & Co., Ltd. 
Defts.’ cigars were British made. Deft., Moliver, 
was by birth a Russian, 6c said that in Russia his 
name was spelt Molivar : — Held : the similarity 
between “ Bolivar ” & “ Molivar ” was such as to 
bo calculated to cause confusion & to enable dis- 
honest traders to impose upon the public notwith- 
standing the difference between pltfs.’ &o defts.’ 
cigars ; defts. were not entitled to the name 
“ Molivar ” ; the conduct of the individual defts. 
was an attempt to obtain, by means of the limited 
co., the benefit of pltfs.’ reputation, & idtfs. were 
entitled to judgment against all three defts., with 
costs. — Middlemas & Wood v, Moliver & Co., 
Ltd. (1921), 38 R. P. C. 97. 

1251. No intention to deceive.] — The pro- 

Iiriotors of two trade marks consisting of the word 
“ Mirabol,” one in capital lettering & the other in 
script lettering on a label, & both registered in 
class 1 in respect of enamels, paints & varnishes, 
brought an action for infringement of the marks 
against the proprietors of a trade mark consisting 
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of the word “ Muralol,” & registered in class 1 in 
respect of colours, paints & varnishes. Pltfs. 
also alleged in the statement of claim that defts. 
had passed ofE goods by the use of the word 
“ Muralol,” but early in the proceedings pltfs. 
informed defts. that they did not intend to rely 
upon any specific act3 of passing off. Defts. 
admitted that they had sold flat oil paints under 
the name “ Muralol,” but alleged that pltfs. had 
sold under the name ” Mirabol ” only undcrcoating 
& enamel, flat & glossy, not flat oil paint, & they 
denied that they had infringed the trade marks or 
passed off goods. Pltfs. gave notice of motion to 
remove defts.’ mark from the register, & defts, 
gave notice of motion to limit the registration of 
pltfs.’ mark : — Held : defts. had chosen the name 
“ Muralol ” honestly ; defts.’ goods were sold only 
to the trade, & there had not been any actual 
deception, but defts.’ word “ Muralol ” was 
calculated to deceive. — Walpamur Co., Ltd. v. 
Sandeson (A.) & Co., Ltd. (1926), 46 B. P. C. 
385. 

ii. Particular Instances. 

1252. “Steelpens* Blue Black** — For “Stephens*** 
Blue Black.**] — A trader had produced &; sold an 
ink which he designated ” Stephens’ Blue Black,” 
& it was shown to the public in a label in white 
capital letters of large type. Deft, had sold an 
ink in bottles similar in size to pltfs.’, designated 
as ” Steelpens’ Blue Black,” also in white capital 
letters of large type : — Held : tliis was a colourable 
imitation of pltfs.’ trade mark, deft, was re- 
strained by injunction from the further use of it. — 
Stephens v . Peel (1867), 16 L. T. 145. 

1253. “ Goodwin’s Self-washing Soap ** — For 
“ Sunlight Self-washer.**] — Lever v . Goodwin, 
No. 1562, post. 

1254. Starch gloss — For “ Starch Glaze.**] — 

Ascough V. Johnson & Co. (1887), 3 T. L. B. 735, 

C. A. 

1255. “Demotic** — For “Demon.**] — 

Slazenger & Sons v. Feltham & Co., No. 1246, 
ante. 

1256. “ American syrup of figs ** — For “ Cali- 
fornian syrup of flgs/’j — Pltfs. in this action, the 
California Fig Hyrup co.,an American co., having a 
depot in England, sold Syrup of Figs under the name 
of “ California Syrup of Figs,” advertised the 
Kamc largely. Other firms sold ” Syrup of Figs ” 
both in England & America, but, except in the 
case of defts. to the action, there aj)pcared to have 
been only a small use of the term ” American ” 
in ref(‘renc(' to Syrup of Figs by two other firms. 
Defis. were an English co., who first sold the 
California co.’s article, A then commenced to sell 
” The American Syrup of Figs ” under the name of 
” The American Syrup of Figs co.” Certain orders 
were given to them for ” California Syrup of Figs,” 
the name ” American ” being added in some cases. 
These were executed by supplying defts.’ prepara- 
tion. An action being brought against them for 
an injunction & other relief, defts., among other 
things, set up that pltf. co. were disentitled to 
relief on the ground of misrepresentation, as there 
was little or no fig juice in the preparation wliich 
they sold as ” Syrup of Figs.” It was held at the 
trial that pltf. co were entitled to an injunction to 
restrain defts. from selling their ” Syrup of Figs ” 
as “ American,” & to an accoimt of profits & 


costs, & they were not disentitled to relief in the 
action on the ground of misrepresentation : — Held : 
pltfs. had not established that defts. were passing 
off their goods as pltfs., & the appeal mu.st bo 
allowed. — California Fig Syrup Co. v. Taylor’s 
Drug Co. (1897), 13 T. L. B. 438 ; 14 B. P. C. 
564, C. A. 

1257. “ Karmal-halr belting ** — For “ Camel- 
hair, belting.**] — F. Beddaway & co.. Ltd., suc- 
cessors in business of F. Beddaway & co., brought 
an action against the Frictionl(*ss Engine Packing 
CO., Ltd., in respect of the use of the words 
‘‘ Karmal” & “Camel-hair” in connection with 
belting. Pltfs. complained (a) of the use of the 
words “Camel-hair” without any distinctive 
word or prefix ; (6) of the use of the word 
“ Karmal ” as being likely to deceive purchasers 
into the belief that by purchasing “ Karmal-hair 
Belting ” they were purchasing pltfs.’ belting ; 
(c) of the use of the name “ Frictionless Engine 
Packing co.’s Camel hair Belting.” Defts. ad- 
mitted that “ Camel-hair Belting ” used alone 
denoted belting made by pltfs . : — Held : (1) defts. 
had used the words “ Camel-hair Belting ” without 
any distinction, & had, therefore, brought them- 
selves within the decision in Reddaway v. Banham, 
No. 1098, ante ; (2) the use of the word “ Karmal ” 
was likely to deceive & ought to be restrained by 
injunction ; (3) the prefix of the proper name was 
sulficient to distinguish defts.’ “ Camel-hair 
Belting ” from pltfs.—BEDDAWAY (F.) & Co., Ltd. 
V. Frictionless Engine Packing Co., Ltd. (1902), 
19 B. P. C. 505. 

1258. “ Vacuum AMobiloil ** — For “ Vacuum ** 
oil.] — The owners of a trade mark consisting of 
the word “Vacuum” registered for {inter alia), 
lubricating oils, began an action for infringement 
of same, & also for passing off by defts. of oils, not 
being th<‘ goods of pltfs. ns A for their goods. 
Defts. had sold oil, not pltfs., out of a barrel in their 
shoj) marked “ Vacuum Motor Oil ” “ A quality ” 
A invoiced as “ Vacuum A Mobiloil.” They 
alleged in defence that “ Vacuum Quality ” was 
an expression used in practice in the trade to denote 
quality A would dec(‘ive no one : "Held : pltfs.’ 
rights had been infringed A an injunction was 
granted against infringement of their trade mark 
A against passing off A an inquiry ns to damages. 
Vacuum Oil Co., Ltd. v. Gooiti A Tarrant (1909), 
27 B. P. C. 76. 

1259. “ Banco Belting ’* — For “ Lancashire 

Belting.**] — Prior to 1870, A subsequently, a co. 
A their predecessors manufactured A sold hair 
belting for machine driving under the name of 
“ Lancashire Belting ” or “ l^ancashire Patent Belt- 
ing ’ ’ A used in connection with the sale a trade 
mark consisting of the words “ The Lancashire 
registered in 1885, as an old mark. The co. also 
sold but did not manufacture balata belting. In 

1904, pltfs. acquired the business of the co. 
Pltfs. sold hair belting under the name of “ Lanca- 
shire Bolting ” but did not use that name in con- 
nection with their sale of balata belting. In 

1905, defts. began to manufacture balata 
belting, which they sold under the name of 
“ Lanco Belting,” A in the same year they regis- 
tered two trade marks, one consisting of the word 
“ Lanco,” A the other of the words “ Lanco 
Balata Belting ” with a device. Pltfs. commenced 


PART V. SECT. 5, SUB-SECT. 4.— 
A. (0) il. 

1. " Gramm'* — Oramm-Bernslein.”] 
— When confusion & iuterforcncc 
with the trade of an older co. had 
arisen from two rival machines being 


put upon the market, one called the 
" Gramm ” motor & the other the 
“ Graram-Bernsteln ” : — Held: deft. 
CO. had no right to use the name 
“ Qramm ” as a personal name, as 
a^lnst pllf. CO. — Gramm Motor 
IwcK Co, V. Fisher Motor Co. (1913), 


5 O. W. N. 419; 30 O. L. II. 1.™ 

CAN. 

m. “ LochQcllv Coal ** — “ Loch- 
iliUy splnit coal.”] — Loohuelly I]^n 
k Coal Co. v. LuMcniNfNvNS Jnox Co. 
(1879), 0 H. (Ct. of Hess.) 4 82; 16 

He. L. II. 2(58.— SCOT. 
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Sed. B.— Passing ojf: Suh-sect. i,A. (c) it, (d), & S. 
{a) &{h).\ 

an action to restrain passing off, & 
pange defta.' trade marts. They ^leged that 
thoir bolting was known bv various abbreviations 
of tlio word “ Lancasliirc ’ resembling tho 
“ Lanco,” & the use of that name was calculated 
& intended to deceive. Defts. denied that their 
“ Lanco Balata Belting ” could bo mistaken by 
purchasers for pltf.’s “ Lancasliire ” hair belting. 
At the trial, no actual deception was proved, the 
allegation of fraud was withdrawn & defts. put 
in evidence a correspondence with the Registrar 
of trade marks on their application to register their 
trade marks, from wliieli correspondence it ap- 
peared that defts. had originally applied to register 
the word “ lianconie,” stated as an abbreviation 
of “ Lancashire cotton made in England,” & thoir 
adoption of ” lianco ” instead of ” Lanconie ” was 
in consequtmee of correspondence with the Regis- 
trar : — Held : tlio use of the name “ Lanco” was 
not calculated to deceive. — Redo away & Co., 
I/TD. V. Ikwet.l & Eastern Rubber Eo., Ltd. 
(1907), 24 R. P. 0. 203, r. A. 


1260. “ Aquatite ** — For “ Aquascutum.**] — 

Pltfs. who used ‘‘ A qua scutum ” as tlie name of 
garments sold by them, brought an action to 
restrain defts. fiom passing oil garments not of 
pltfs.’ manufacture k as & for garments of such 
manufacture. Plffs. complained of the use of tho 
word ‘‘ Aquatite ” by defts. It appeared that 
words beginning with Aqua ” were in use in the 
trade Held : what defts. were doing was not 
having regard to (ho surrounding circumstances 
calculated to deceive. — Aquascutum v, Cohen k 
Wtlks (1909), 20 R. P. C. 051, 

126L “Glen Thorne “—For “ Thorne ’s.“]— 
Pltfs. k their predecessors in business were a fiim 
of uhisky distillers of very old standing, k there 
was ))rouf that their whisky for many years past 
Jiad been known on the market as “ Thorne’s 
Whisky,” k that it had acquired both in the trade 
k among the public a reputation under that name, 
lietts. & their predecessors in business, who were 
rest aurant propi ietors, had for ninny years obtained 
the wliole of tlieir whisky from pltfs.’ JiOndon 
agents, k had dealt in no whisky but that of pltfs. 
In 1887 defts.’ predecessors in business registered 
as a trade mark a label headed by tlie words 
“ Glen Thorne,” k followed by “ Old Highland 
Wliisky,” iV, in small lettering, ” Sole JToprietois, 
Pimm’s k co.,” the words Pimm’s k co. being 
printed as a signature. TTio label also bore in the 
corner defts.’ trade mark of throe barrels with the 
address. Hefts, continued to deal solely in pltfs.’ 
whisky until the year 1900. In that year defts. 
ceased to buy or to deal in pltfs.’ whisky ; never- 
theless they continued to use the label aforesaid 
k to sui)ply their customers with “ Glen Thorne ” 
whisky. Pltfs. commenced an action to restrain 
passing off k moved to expunge defts.’ trade mark. 
Pltfs. alleged at the trial that defts.’ label was put 
on the Register subject to an arrangement between 
themselves k defts. Defts. denied that any such 
arrangement was made. Pltfs. adduced evidence 
to prove passing off on several different occasions : 
— Held : (1) defts.’ trade mark was registered by 
airangement with pltfs., k at the moment defts. 
ceased to supply “ Thorne’s Whisky ” the trade 
mark became calculated to deceive ; (2) there had 
been passing oft by defts,, k if defts. were allowed 
to continue to sell whisky other than pltfs.’ under 
the name “ Glen Thome,” passing off would be 
certain to occur again. An injunction was accord- 
ingly granted, k an order made to expunge the 


trade mark froan tita Begtotar.—TBoaMsi (R \ t. 
Sons, I/n>. v, Dneus, l/n>., He rixits’ Tbadb 
(1909), 28 B. P. 0. 221. 

Brake 

1262 . “Murrtlo”— For “Muralo.’*)— Mim.... 
Co. «. Taylob & Oo., No. 1240, ante! ^ “*^^0 
1268 . » Candno *• — For « Wncamto »i 
(1) Pltfs. were the manufacturers of a meicited 
wine m^e fwwn extract of meat & malt wine 
which they sold under the name of “ Wincarnia 
which name was pltfs.' registered trade mark. 
Subsequently, defts., who were the manufactmera 
of another medicated wine made from wine k 
extract of meat, re^stered as their trade mark 
the name of ” Oarvino.” On an application by 
pltfs. to have the name “ Carvino ” removed from 
the Register, & for an injunction to restrain defts. 
from selling their medicated wine in bottles so got 
up as to be calculated to lead to the belief that 
defts.’ preparation was pltfs.’ “ Wincarnia ” : — 
Held : the word ” Carvino ” was not calculated 
to deceive ; k the get-up of defts.’ medicated wine 
was not calculated to deceive. 

I (2) An account of profits in a passing off action 
will not bo stayed pending an appeal, unless 
iiTcparable injury would otherwise be caused. — 
Re “ Carvino ” Trade Mark, [1911] 2 Ch. 572 ; 
28 T. L. H. 65, C. A. 

1264. “ The Regiment “ — For “ Regimental.**] 

- I’Jtfs.’ predecessors in title had always sold their 
cigarettes as the ” Smith’s Regimental Cigarettes.” 
In 1885 they registered the words “ Regimental 
Cigarettes ” as a trade mark, k in 1908 pltfs. 
registered tlie word ” Regimental ” for tobacco 
without altering the foim in which they sold their 
cigarettes. In 1916 deft., without any knowledge 
of the existence of pltfs.’ cigarettes or trade marks, 
began to sell cigarettes in boxes decorated with 
regimental badges, which ho called Pasquali’s 
“ The Regiment ” high class Virginia cigarettes. 
Pltfs. sought an injunction against deft, for 
infringement, k ]>assing oft, k deft, moved the ot. 
to remove pltfs.’ marks from the register *. — Held : 
(1) pltfs. had failed to prove jmssing off, as the 
word ” Regimental,” as used by them in the title 
“ Smith’s Regimental Cigarettes,” had not 
acquired a secondary meaning ; (2) the question 
whether tho word “ Regiment ” was an infringe- 
ment of the different word “ Regimental ” 
depended on whether it was calculated to cause 
deH.’s goods to be taken by ordinary purchasers 
for those of pltfs., which was not so in this case. — 
Imberiar Tobacco Oo. op Great Britain k 
Ikeland i;. Pasquali, Re Imperiar Tobacco 
Co.’s Trade Marks, [1918] 2 Ch. 207 ; 87 L. J. Ch. 
293 ; 119 J.. T. 271 ; 34 T. L. R. 313 ; 02 Sol. Jo. 
422 ; 35 R. 1*. C. 186 ; revsd» without touching 
these points, [1918] 2 Ch. 218, 0. A. 


AnnoltUton ; — Oenerally, Mentd. Re WIgfull’s Trade Mks., 

[19191 1 Oh. 62. 

1265. “ Molivar *’ — For “ Bolivar.**] — Middle- 
mas k Wood v. Moliver k Co., Ltd., No. 1260, ante, 

1266. “Amata**— For “ Amaml.**]— Pltf. co. 
carried on business as manufacturers of perfumery, 
toilet preparations k other similar articles, k hacl 
for many years distinguished their goods by tho 
application thereto, k the use in connection there- 
with, of the word “ Amami.” In July, 1909, they 
registered that word as a trade mark for goods in 
class 48. The trade mark was to be applied to 
perfumery, including toilet articles k preparations 
for the teeth k hair k perfumed soap. In Jan. 
1924, deft. CO. was incorporated for the purpose, 
according to the memorandum of assocn., of 
(a) carrying on business as wholesale manufacturers 
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of toilet preparations, &; (t) publishers of medical 
books & publications relati^ thereto, but the real 
object was to sell a medical book written by one of 
the two directors, & the co. had not sold toilet 
preparations, but on letter paper had described 
themselves as “ Wholesale Manufacturers of Amata 
Toilet Preparations.” The share capital was filOO 
divided into 100 shares, the whole of which were 
taken up by the two signatories to the memo- 
randum who were also the only directors of the co. 
Pltf. CO. commenced an action against deft. co. 
&; the two directors for an injunction restraining 
them {inter alia) “ from selling or offering or 
exposing or advertising for sale or procuring to be 
sold any such goods as aforesaid,” i.c., perfumery 
or toilet articles or preparations, ” not being 
pltfs.’ goods under the name ” Amata ” or under 
any other name which by reason of colourable 
imitation of the word ” Amami ” or otherwise 
is calculated to deceive ” & from infringing pltfs.’ 
trade mark, & from carrying on business as manu- 
facturers of toilet preparations under the name 
“ Amata, Ltd.” At the trial defts. claimed the 
right to use the word ” Amata ” for toilet prepara- 
tions : — Held: (1) the sale of toilet preparations 
by deft. co. as ” Amata ” cream or “ Amata ” 
perfume, or any other toilet preparation with the 
word “ Amata ” affixed, would almost necessarily 
lead to confusion, & an injunction in the terms 
quoted above must be granted, but not the injunc- 
tion asked for to restrain the use of the name 
Amata, Ltd. — Pkiciiard & Constance (Whole- 
sale), IjTT). V. Amata, Ltd. (1924), 42 P. P. C. 63. 

(d) Names of Publications <Sc Newspapers. 

See Copyright, Vol. XTII., pp. 215, 210, Nos. 
511-623; Press & Printing, Vol. XXXVII., 
pp. 546-618, Nos. 81-102. 


B. Deception. 

(a) Actual Deception. 

1267. Necessity for.] — The ct. does not recognise 
properly in uiipa tented articles, & will not inter- 
fere to I'Cstrain the sale of spuriotis articles, though 
described to be the same as those manufactured 
by another, unless such articles are held out by 
the imitator to be the manufacture of that other 
person. 

Where B. invented Sc sold a secret medicine 
called chlorodyne A) P. advertised a spurious 
imitation of it as ” the original chlorodyne ” & the 
evidence showed that P.’s article was not mistaken 
for B.’s but only that P. was taken to bo the first 
inventor HeZd ; J?. was not entitled to an 

injunction to restrain P. from issuing such 
advertisements. — Browne r. Preeman (1864), 4 
New Bei>. 476 ; prexnous proceedings, 12 W. II. 


1268, .] — LTookham V. Pottage, No. 1131, 

ante. 


1269. .] — Ripley v. Griffiths, No. 1091, 

ante. 

1270. .] — The Apollinaris Co., Ltd., the sole 

consignees for the United Kingdom of ” Apollinaris 
Water,” &; a German co., the owners of the Apol- 
linaris Spring, commenced an action complaining 
of the by a firm of wholesale chemists & 
druggists of “ Apollinaris Salts,” & seeking to 
restrain the sale by them of salts not obtained 


from pltfs.* ” Apollinaris Water ” as or for salts 
obtained from such water & to restrain defts. from 
passing off or causing or enabling to be passed off 
any water made up with salts not obtained from 
pltfs.* ” Apollinaris Water ” or any such salts, as 
or for pltfs.* ” Apollinaris Water ” or salts obtained 
therefrom. Pltfs. chiefly complained of the use by 
defts. of a catalogue containing ” Salts for the pro- 
duction of natural mineral waters prepared according 
to the most reliable analyses of the respective 
waters,’* the list of such salts comprising Apollinaris, 
& of the sale of ‘ ‘ Apollinaris Salts ’ ’ with instructions 
for making ‘ ‘ Apollinaris Water. ’ ’ They contended 
that persons ordering such salts would expect to 
get salts prepared from pltfs.’ ” Apollinaris Water,” 
& they alleged one case of actual deception. 
Defts. contended that it was clear from the cata- 
logue that the salts were artificially prepared. 
Pltfs. had made ” Apollinaris Salts,” but not since 
1887, & never on a commercial scale : — Held : 
no actual deception liad been proved ; the cata- 
logue contained no representation that defts.’ 
“ Apollinaris Salts ” were obtained from or were 
capable of producing the real ” ApoUinaris Water,” 
the words “ Apollinaris Salts ” only represented 
that the salts sold under that name were the con- 
stituent salts of Apollinaris water, there was no 
passing off of such salts os or for the goods of pltfs. 
or as obtained from the Apollinaris water ; 
although the sale of ” Apollinaris Water,” without 
distinguishing it from the natural water, would bo 
an infringement of pltfs.’ rights, the sale of the 
salts by defts. was for the purpose of such salts 
being used in a manner which was not in itself an 
infringement of pltfs.’ rights, &; defts. had not 
caused or enabled any person to do that which he 
was not lawfully entitled to do. — ^Apollinaris 
Co., IjTD. V. Duckworth Sl Go. (1906), 22 T. L. R. 
744 ; 23 R. P. G. 540, 0. A. 

Passing off by get up or mark.] — See Sub-sect. 
5, C. (a), post. 


(b) Probability of Deception. 

1271. Whether user restrained — User calculated 
to deceive.] — T jKE v. Haley, No. 1130, ante. 

1272. .] — Apollinaris Go., I.td. v. 

Norrish, No. 1080, ante. 

1273. .] — SOMKHVILLE V. SciIEMBRT, 

No. 1009, ante. 

1274. .] — Eno sold for many years a 

medicinal preparation in the form of a powder 
under the name of ” Fruit Salt.” D. & co. began 
to sell a medicinal preparation in the form of tablets 
under the name of ‘‘ Dunn’s Fruit Salt & Potash 
Lozenges” & subsequently as “Dunn’s Fruit Salt 
A Chlorate of Potash Lozenges.” E. commenced 
an action against D. Isc co. for an injunction to 
restrain them from selling any compound for 
medicinal purposes not being or containing i^ltf.’s 
“ Fruit Salt ” under the title of “ Fruit Salt,” 
or under any title of which “ Fruit Salt ” forms a 
part, & moved for an interlocutory injunction : - 
Held : the title of the tablets was calculated to 
deceive, & an injunction ought to be granted to 
restrain defts. from selling “ Dunn’s Fruit Salt & 
Potash Tablets ” or any other compound for 
medicinal purposes not being or containing pltf.’s 
“ Fruit Salt ” under the title of “ Fruit Salt ” 
or under any other title of which “ h>uit Salt ” 
forms a part so as to induce the holiof that such 


PART V. SECT. 5, SUB-SECT. 4 
B. (a). 

1267 Ne^eastty for .] — Woolle’s 
Son V. Morrison (1904), 6 F. <Ct 
I Sc. L. 11. 344 ; 

S. L. T. 717.— SCOT. 


PART V. SECT. 6, SUB-SECT. 4.— 

B, A). 

1271 I. Whether vaer restrained — User 
catcuUUed to deceive .] — In an action for 
damafires & for an Injtmotlon restraining 
defts. from using a certain label for 


“ French Coffeo the jury found that 
doftR.’ label was a fraudulent Iniltatlou 
of pltfB., that the label & defts. dealing 
with It was oaleulatod to lead 
Incautious persons into the belief that 
defts.* “ French Coffee *' was that 
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Sect, 5. — Passing off: Subject, 4, B. (h) ; svb- 
sect, tty A,'] 

compound in fact is or contains pltf.’s Fruit Salt. — 
Eko V, Dunn & Co. (1893), 9 T. L. It. 370 ; 10 
R. P. 0. 261. 

1275. .] — The Singer Manufacturing 

Co. brought an action to restrain J. S., a dealer in 
sewing machines, from applying the name 
“ Singer ” or “ Improved Singer ” to sewing 
machines not pltfs.’ manufacture, or from so using 
the name “ Singer ” or “ Improved Singer ” as to 
induce the belief that machines not pltfs.’ were 
of pltfs.’ manufacture. Pltf. co. alleged that 
“ Ringer ” meant their machines. They admitted 
that in the inner circle of the trade a special class 
of machines were known as macliines made 
according the “ Singer system ” or “ vSinger 
principle ” but they maintained tliat deft., by 
issuing cards advertisements to the public 
generally, of which the prominent part was 
“ Improved Singer sewing machines,” was passing 
off his goods as i)ltfs.’ although in the majority 
of cases the advertisements also bore the name of 
the actual manufacturers of the machines, Fristcr 
& Rossmann, a Cennan firm. Deft.’s case was 
that the word ” Singer ” did not mean machines 
of pltfs.’ manufacture, but a particular type of 
machine which anybody was at liberty to make, 
& secondly, even if this were not so, deft.’s 
advcHisemcnts were not calculated to deceive as 
they gave the name of the manufacturers ; — Held : 
tlio words “ Singer ” or ” Singer’s ” sewing 
machine, primd facie & to a large part of the i^ublic, 
denoted a machine manufactured by pltfs. ; the 
fact that a ” Singer ” system was also known to 
certain persons did not enable a trader to make an 
improper use of the term ” Singer ” without a 
context, deft.’s posters, etc., in which the important 
pai’t was ” Improved Singer sewing machines ” 
were deceptive, although the name of the manu- 
facturer was given ; the real defts. in the case, the 
manufacturers, had fraudulent intentions in using 
such posters, & an injunction should bo granted to 
restrain the use of the posters, etc., complained 
of & the use of the name ” Singer ” in such a way 
as to be calculated to deceive.— Singer Manu- 
FACTimiNG Oo. V. Spence (1893), 9 T. L. R. 636 ; 
10 R. P. C. 297. 

1276. •!— (1) Although the purchaser 

of a business may, as a general rule, & where 
no deception is probable, mark & sell goods made 
by himself in the business with the trade name of 
his vendor, yet where deception would probably 
arise from the goods being so marked such marking 
will be fraudulent, & no right can be acquired, by 
long continuance of the practice, to allege that 
such marking denotes the goods of the successor 
in business of the original proprietor. 

(2) Tlie assignment of the right to use a 
particular name in trade, although expressed to 
include the goodwill of the business carried on 
under that name, cannot have any validity unless 
in substance in fact the goodwill of the business 
to which the name is attached is also transferred. 

(3) C, & co., a firm of watchmakers, granted 
to another firm for seven years a licence to put a 
particular name upon watches, & after the expira- 


tion of the licence practically ceased themselves 
to sell or manufacture watches so marked : — Held : 
C. & CO. had lost all right to prevent other persons 
from marking their watches with the particular 
name, & could not therefore assign any such 
right, even if it was one capable of being validly 
assigned.— Thorn ELOE v. Hill, [1894] 1 Ch. 569 ; 
63 L. J. Ch. 331 ; 70 L. T. 124 ; 42 W. R. 397 ; 
38 Sol. Jo. 201 ; 8 R. 718 ; sub nom. Thorneloe 
V. Hill, Thorneloe v. Read, 10 T. L. R. 209. 

1277. .] — Idtfs. brought this action 

to restrain defts. from selling extract of meat 
in jars with wrappers so nearly resembling pltfs.’ 
wrappers as to bo calculated to deceive, & from 
passing off extract of meat not pltfs.’ as & for 
pltfs.’ : — Held : though there was no case proved 
of actual deception defts.’ wrappers wore calculated 
to deceive unwary purchasers. An injunction was 
granted. — Liebig’s Extract op Meat Go., Ltd. 
V. Chemists’ Co-operative Society, Ltd, (1896), 
13 R. P. C. 730, C. A. 

1278. .] — Reddaway V. Banham, No. 

1098, ante, 

1279. .] — Magnolia Metal Co. v. 

Tandem Smelting Syndicate, Ltd. (1900), 17 
R. P. C. 477, H. L. 

1280. Degree of probability necessary.] 

— Apart from trade mark legislation it is only 
rarely that an English word, primarily descriptive 
& whicli has become the name of a particular 
article of commerce, can be so distinctive of the 
goods of a particular mamifacturcr that the ct. 
will restrain its use as calculated to deceive, 
when there has been no actual deception & no 
intention to take any fraudulent advantage of 
another by using the word. Such an action is in 
effect a qid timet action, isc unless the reasonable 
probability of deception be established, the proper 
course is to refuse an injunction, leaving pltf. 
to his remedy if cases of actual deception after- 
wards occur. — Bttrbehhys v. Cording (J. C^) k, 
Co., Ltd. (1909), 100 L. T. 986 ; 25 T. J.. R. 576 ; 

1 26 R. P. C. 693. 

Annotation a : — Reid. Jic Gramophone Co.’s Appln. (1910), 

79 L. J. Ch. 058 ; Spalding v. Gamage (1915), 84 L. J. Ch. 

449. 

1281. Deception already attempted.] — 

SiEGEKT V, FiNDLATEff, No. 1063, mite. 

1282. Whether evidence of Intention to 

deceive necessary.] — S axlehner v, Apollinaris 
Co., No. 1571, poftf, 

1283. User not calculated to deceive.] — 

A co., which had for many years used the word 
” Wincarnis ” as a name for an alcoholic beverage, 
being a combination of Liebig’s Extract of Moat 
& a preparation of mtilt & wine, & which was the 
registered owner of trade marks consisting of the 
same word registered in class 43 & other classes, 
commenced an action to restrain B. k co. from 
selling invalid or other wine under tlie name of 
” Vincalis,” k moved for an interlocutory injunc- 
tion. Defts. alleged that theii* wine was a pure 
sherry, principally used for altar purposes, & that 
there was no probability of confusion. Pltf. co. 
alleged that both articles were wines for the special 
use of invalids, k that they would be sold by the 
same class of persons. At the hearing of tlie 
motion it was dismissed on the ground that there 


inamifacturod by pltf., Sc that defts. 
BO dealt with it for that deceitful 
purpose : — Held : as there was evi- 
dence to warrant the conclusion that 
the ordinoiy run of purchasers would 
bo deceived, the verdict of the jury 
should not be Interfered with. — Sparks 
V. Harpkr & Co. (1890), 3 Q. L. J. 
‘201.— AUS. 

1283 i. User not calculated to 


deceive .] — IlARrER (Robert) Pro- 
prietary. Ltd. V, Empire Millinq 
Co. (1904), 6 W. A. L. R. 104.— AUS. 

1283 li. Woiher- 

spoon & CO., who sold lozenges In 
wrappers hearing the words “ Wother- 
spoon & 00 , '8 Victoria Lozenges '* were 
not entitled to interdict against Gray 
& CO. selling lozenges under the style 
& title of Victoria Lozenges, & in 


wrappers bearing the words “ Gray & 
CO.'S Victoria Lozenges," the ct. being 
of tho opinion unon inspection of the 
wrappers, that they were essentially 
different from each other, & refusing to 
send tho case to a lury. — Wothrrspoon 
& Co. V. Gray & Co. (1803), 2 Moeph. 
(Ct. of Sess.) 38 ; 30 Sc. Jur. 24. — 
SOOT. 
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was no reasonable probability of deception. Pltfs. 
appealed. The appeal was dismissed with costs. 
— COLEMAN & Co., Ltd. v. Brown (John) Co. 
(1899), 16 II. P. C. 619, C. A. 

1284. .] — G. &; Son, began to sell a 

floating soap as “ Ivy Soap ” in 1889. In 1899 G., 
who carried on the business, commenced an action 
to restrain the Ivory Soap Co., as agents for the 
P. & G. CO. an American co. from selling “ Ivory 
Soap ” made by the P. G. co. The P. & G. co. 
had admittedly sold “ Ivory Soap ” largely in 
America for a great many years Sl they alleged 
that they had advertised it largely in American 
journals, some of which came to England At that 
it had been sold in England prior to 1889 & since. 
Witnesses were called for the defence, who gave 
evidence of small sales in England of “ Ivory 
Soap ” during the period aforesaid, but mainly 
to American customers : — Held : pltf.’s & dcfl.’s 
goods being got up in a perfectly different manner, 
no one could mistake one for the other ; any 
similarity in the sound there might be between 
“ Ivy ” & “ Ivory ” would not lead to the inevitable 
deduction that what defts. were doing must be 
calculated to deceive : & defts. liad proved their 
right to tlie use of the word “ Ivory.” — Goodwin 
r. Ivory Soap Co. (1901), 18 H. P, C. 389, C. A. 

1285. .] — Pltfs. & tlieii- predecessors 

liad carried on business for many years as makers 
of cycles at the Star Cycle Works, Wolverhampton, 
& had used a trade mark, registered in 1891, & 
consisting of the device of a star, in connection 
with the sale of their cycles, which were well known 
as ” Star ” cycles. In an action for passing off & 
infringement of tlic trade mark, pltfs. comidaincd 
of an advertisement of ” Midland Star ” cycles & 
cycle frames in deft.’s price list ; they also charged 
deft, with having accepted an order for a ” Star ” 
cycle, but on a motion for an interlocutory injunc 
tion that charge failed, & it was held that proba- 
bility of deception had not been established & no 
order was made except as to costs. Pltfs. claimed 
to bo entitled to the exclusive right to the use of 
the word ‘‘ Star,” alone or in combination, in the 
sale of cycles Ac cycle parts k accessories, but at 
the trial they limited their claim to cycles & fiames. 
Deft, proved that a considerable sale of cycles 
under various names of which ” Star ” formed a 
I)art had been going on openly for several years 
unchallenged by pltfs. Deft, alleged that the 
name ” Midland Star ” was innocently adopted ; 
that his price list was issued, & his cycles were 
sold, to the trade only ; that the advertisement 
could not deceive ; tliat his device containing a 
Star had never been aflixcd by liim to any cycle ; 
that he had never sold a cycle or frame under the 
name “ Midland Star ” ; k that pltfs. regularly 
sold cycles without any name on them. It was 
held at the trial, that deft, had adopted the name 
‘‘Midland Star” without any fraudulent inten- 
tion ; that j>ltfs. had no exclusive right to the use 
of the word ‘‘ Star ” ; & that probability of decep- 
Don had not been established. The action was 
dismissed with costs. Pltfs. appealed. The 
appeal was dismissed with costs. — Star Cycle 
(k).. Ltd. v. Erankenburos (1907), 21 K. P, 0. 
105, r. A. 

1286. ,] — Pltfs. in an action for in- 

fringement of trade marks & for passing off carried 
on a large business as manufacturers of toy goods, 
including children’s cycles, which they sold under 
the narne ” Fairy cycle,” & they had trade marks, 

.^Ging that name & others being the word 
alone or combined with words descriptive 
of the particular goods. Deft., a manufacturer of 
perambulators, including toy perambulators, issued 

J. — VOL. xmi. 


a circular containing a description of a now toy 
cycle of bis manufacture. On motion, deft, 
stated that in the circular the name of his cycle 
had been put in the form “ Farriscycle,” by mis- 
take, & he undertook not to use the words ” The 
Fanis Cycle ” otherwise than as separate words. 
At the hearing, deft, alleged that, about the end 
of 1923, he had had made for him, Ac had sold, a 
toy cycle that he had called ‘‘ The Farrisette,” 
Ac that, later, when the maker of it had entered 
deft.’s employment, deft, had altered the name 
to' “ The Farris Cycle.” Pltfs. alleged that, in 
response to a written order for a “ Fairycyclc ” 
at several shops of II. & co., deft.’s cycle had been 
supplied, & that, in consequence, H. Ac co. had 
submitted to an injunction against passing off ; — 
Held : the action was purely a name case, without 
any question of passing off by get-up ; in deft.’s 
circular the name, “ Farriscycle ” had been used 
by mistake ; neither actual deception nor proba- 
bility of decex^tion had been proved ; &, upon 

deft.’s undertaking always to keep the words 
‘‘ Farris ” & ” (‘ycle ” separate, the action must 
bo dismissed. — Ijnes Brothers, Ltd. r. Farris 
Ac Co. (1925), 43 K. I». C. 64. 

Passing off by get-up or mark.] — See Sub-scct. 
5, C. (6), yosi. 


Sub-sect. 5. — By Get-up or Mark. 

A. In General, 

1287. Passing off Induced by fraud of third party 
— Liability of party passing off for damages — Right 
of Indenmlty against third party.] — A declaration 
alleged that pltf. was employed by deft, to make 
certain articles, Ac that deft, fraudulently directed 
pltf. to place on each of the said ai’ticles a mark 
v/hich was the trade mark of K. ; Ac that deft, did 
so innocently, Ac was thereby subjected to a 
Chancery suit at the suit of IL, which he had to 
pay a large sum to compromise ; — Held : as this 
suit could have been prosecuted by li., success- 
fully for an injunction Ac an account, the declara- 
tion showed a good cause of action. — Dixon v, 
Fawcus (1801), 3 E. Ac E. 637 ; 30 L. J. Q. B. 137 ; 
3 L. T. 093 ; 7 Jur. N. S. 895 ; 9 W. R. 414 ; 121 
E. R. 644. 

Annotations : — Reid. Burrows t?. Pliodos, [1809] 1 Q. B. 81G ; 

Bow V. Hart (1005), 74 L. J. K. B. 311. Mentd. Britamiia 

Ilysrlenio Laundiy Co. v. Thomyoroft (1020), 135 L. T. 83. 

1288. Right to use trade wrappers — Right of 
former servant.] — A servant is entitled, when ho 
leaves his employment, to carry on a business of 
the same character as his former emijloyer’s, Ac 
to obtain the custom of his former employer’s 
customers, Ac to use trade wrappers Ac other trade 
papers, notwithstanding that his former employer 
does so, Ac to employ the same printer ; but in 
exercising these rights it is especially incumbent 
upon him to do so in such a manner as not to 
represent that his business and goods are the 
business Ac goods of his former master ; Ac if ho 
does so represent, an injunction will be granted tt) 
restrain him from so doing. — Hart v, Colley 
(1890), 44 Ch. D. 193 ; 59 L. J, Ch. 355 ; 62 L. T. 
023 ; 38 W. R. 440 ; 6 T. L. R. 216 ; 7 R. P. C. 03. 

1289. Get-up must be recognised description of 
plaintiff’s goods.] — In order to succeed in a ” passing 
off ” action, not based upon an express representa- 
tion, pltf. must prove that the name or the get-up 
or whatever it may be by which deft, describes his 
goods is the recognised description of pltf.’s goods 
or of a definite article or class of articles of pltf.’s 
goods as Ac for which the incriminated article or 
class of articles is being passed off. Further, if 

X 
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the incriminated goods are the goods of pltf. 
liimself, i.c., where deft, is selling certain goods 
dealt in by pltf. as & for other goods dealt in by 
pltf., it is equally essential that the pltf. 
should be able to define the goods for which the 
incriminated goods are passed off. In order 
to determine whether the incriminated goods are 
passed ofi! or not the whole of the description of 
them must be looked at, k> then the well-known k, 
accepted description of the goods as & for which 
they are passeci oft' must also be looked at, to see 
whether the description used by deft, will lead 
persons to believe that his goods are those which 
are denoted by the other description, & not the 
goods which they really are. 

Pltfs., H. K. k CO., were port wine shippei*s &- 
merchants. 1 >efts. , who were retail wine merchants, 
issued a price list in which they advertised pltfs.’ 
wine as U. Il.’s “ (Jlrand Old Orusted Port. Over 
six years in bottle. . . . Usual credit price per 
doz. COs. Now ofiered by us at per doz. 34».” 
Pltfs. sold two distinct classes of port wine, one a 
superior wine k the other an inferior k cheaijer 
wine. In both cases, with a few exceptions, the 
wine was sold by them in the cask. Pltfs. alleged 
that defts. were passing oft pltfs.’ inferior wine as 
k for their suj>eT‘ior wine. It was jiroved that 
pltfs. sold no wine matured in bottle as to which it 
could be said that it was part of its description 
that its usual credit price was (>()«. per dozen : — 
Held : pltfs, having no separate k distinct class of 
wine to which the description “ usual credit price 
per doz. 00.*?.” was attached, the description in 
defts.’ price list was inapplicable to pltfs.’ superior 
wine, & therefore there was no passing oft by defts. 
of pltfs.’ inferior wine as &- for their sui)erior wine. 
— Hunt, Boope, Teagb k ('o. v . Bhkmann 
Brotiiehs, IIOIOJ 2 Uh. 198 ; 79 L. J. Ch. 633; 
103 L. T. 91. 

AvmtalUm Reid, llaiiib v. Waircn & PhlllJph (11)18), 87 

L. J. Ch. 491. 

If. Fraxidulenl Intexii. 

1290. Whether essential to action.] — Anon. 
(1690), cited in Oro. Jac. at p. 471 ; Poph. 144 ; 
70 E. B. 402. 

Aiuu)tntio7>4i : — Rofd. Soullicrn v. How (1018), Cro. Jar. 408 ; 

Hlunobord v. Hill (1742), 2 Atk. 4 84 ; Collins (^o. v. Brown 

(1857), 3 K. & J. 423 ; Hall v. Banowa (1863), 11 W. 11. 

625. 

1291. .] — The declaration, after stating 

that pltfs. prepared, vended, k sold, for profit, a 
certain medicine called “ Morison’s Universal 
Medicine,” which they were accustomed to sell in 
boxes wrapped up in paper, which had those words 
printed thereon, alleged that deft., intending to 
injure pltfs. in the sale of their said medicines, 
deceitfully k fraudulently prepared medicines in 
imitation of the medicines so prepared by pltfs., 
k wrapped up the same in) paper, with the 
words “ Morison’s Universal Medicine ” printed 
thereon, in order to denote that such medicine 
was the genuine medicine prepared k sold by 
Ijltfa. ; & that deft., deceitfully & fraudulently, 
vended k sold, for his own lucre k gain, the 
last-mentioned boxes of the said articles, repre- 
sented by him to be medicines by the name & 
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description of ” Morison’s Universal Medicine,” 
which had been prepared & sold by pltfs. ; whereas, 
in truth, pltfs. had not been the preparers, etc., 
thereof : — Held : on a motion to arrest the judg- 
ment, the declaration disclosed a sufilcient cause of 
action. — M orison v. Salmon (1841), 2 Man. k G. 
386 ; 9 Dowl. 387 ; Drinkwaier, 68 ; 2 Scott, 
N.K.449; 10 L. J. 0. P. 91 ; 133E.B.795. 
Jnnoiations : — Refd. Rodgers v. NowUl (1847), 5 O. B. 109. 

Mentd. Perry v. Dunn (1843), 12 L. J. Q. B. 351. 

1292. .] — Case, for “ wrongfully knowingly 

k fraudulently ” stamping bars of iron made by 
defts., with a stamp rcsembUng one used by pltf., 
which defts. knew, k intended, to be in imitation 
of i^ltf.’s, k which was used by defts. in order to 
denote that their iron was made by pltf. ; k for 
knowingly, etc. selling the iron so marked as k 
for pltf.’s iron. A correspondence between the 
parties was given in evidence, in wliich pltf. 
charged defts. with using the mark in question, as 
being a fraud upon liim ; defts., in ansi\ er, asserted 
that they had used tlio mark for many years 
continuously. Tliis was not so, in fact ; but it 
was shown tliat the mark had been adopted by 
them in the execution of orders received from 
foreign corresxiondents : — Held : (1 ) it was properly 
left to the jury to say ; (a) whether defts.’ mark 
bore such a close resemblance to pltf.’s as was 
calculated to deceive the unwary, k to injure the 
sale of pltf.’s goods ; &, (6) whether defts. used 
the mai'k with the intention of supplanting the 
plaintiff, or whether it was done in the ordinary 
course of business in execution of orders ; (2) the 
notice of the resemblance of the mark given by 
pltf. to defts., did not, in the absence of proof of 
any intention to imitate it on the part of the 
defendants, give pltf. any cause of action. (3) The 
correspondence was commented upon by the 
counsel for ifitf. in his reply, but not by the judge 
in summing up : — Held : it was not necessary tliat 
it should have been commented upon by the 
judge. — C rawbiiay v. Thompson (1842), 4 Man. k 
G. 367 ; 6 Hcott, N. 11. 602 ; 11 E. J. 0. P. 301 ; 
134 E. B. 140. 

Annotniions : — As io (1) Reid. Cartier v. Carlile (1862), 31 

Boav. 292. As to (2) Reid. EUolbtou v. Vick (1863), 11 

Hare, 78; Singer Manufacturing Co. v. Loog (1882), 8 

App. Can. 15. OrrirraZli/, Reid. Rodgera v. Nowill (1847), 

6 Uaio, 325 ; Derry v. Peek (1889), 14 App. Cas. 337 ; 

MaiiHcllr. Valley Printing Co., [1908] 2 Ch. 441. 

1293. .] — Welch v. Knott, No. 1306, post. 

1294. .] — Joseph Bodoers & Hons, Ltd. 

V. Bottoen (1889), 6 T. L. B. 678. 

1295. .] — Beddaway v. Bentiiam Hemp- 

Spinning Co., No. 1322, post. 

1296. .] — E. brought an action against J. k 

CO. for damages, &- an injunction to restrain them 
from making up their goods like pltf.’s, k from 
selling their goods as pltf.’s : — Held : there was 
evidence of fraud by defts. to go to the jury. 

Now, it is quite correct, as the Master of the 
Rolls has said, to say that it cannot be suggested 
that in the sale from defts. to their immediate 

P urchasers there was any evidence of fraud. 

*ho goods were sold by defts. to their immediate 
purchasers in boxes, upon which boxes that 
appeared which would prevent defts.’ goods being 
mistaken for pltf.’s. But the suggestion was this, 
that defts. knew that the persons to whom they 


PART V. SECT. 6, SUB-SECT. 5.— B. 

1290 1. Whether essential to action .] — 
Jones v. Gedje (1909), 9 C. L. R. 263. 
— AUS. 

1290 il. .) — The habls of a passing 

off action Is a false ropresentnflon by 
deft. — ^WODEHOUSK INVIOORATOU, LTD. 
r. Ideal Stock & Poultry Food Co., 
Ltd. (1917), 39 O. L. It. 302 ; 12 


O. W. N. 109; 35 D. L. R. 721.— 

CAN. 

1290 iil. .] — In an action asking 

for an injunction to restrain deft, from 
:^8aing off his cards for those of pltf. : — 
Held : though there was no evidence 
of actual passing off by deft, the 
Injunction should be granted if deft, 
had offered for sale cards which could 


be passed off for those of pltf. — 
United States Playing Cards Co. 
V. Hurst (Ont.) (1919), 68 8. 0. R. 
603 ; 47 D. L. R, 359.— CAN. 

1290 iv. .] — Canterbury 

Frozen-Meat & Dairy -Produce Ex- 
port Co., Ltd. v. Ohrtstohubch Meat 
COm Ltd. (1889), 8 N. Z. L. R. 49.— 
N.zf. 
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sold in boxes would sell again to sub-purchasers, 
who would have to take the goods out of those 
boxes & sell the individual articles to people of the 

S oorer classes who would want them &> come to 
iieir small shops to ask for them (Lopes, L.J.)* — 
Edge v, Johnson (1892), 9 R. P. 0. 134, C, A. 

1297. .] — Payton & Co. v. Snelling, 

ILampard & Co., No. 1310, post, 

1298. .] — Carr & Sons, manufacturers of 

window blind tapes, alleged that their best quality 
of such tapes only were known as “ Carrs’ Tapes,” 
& that a CO., carrying on business as drapers, etc., 
had by their assistants sold the second quality 
of tlieir tapes & also the tapes of other manufac- 
turers as ” Carrs’ Tapes,” & brought an action to 
restrain the co. from so doing. Pltfs. had before 
action sent persons to defts.’ shops to purchase 
” Cari-s’ Tapes,” & at the trial the case tui*ned on 
what took place on the occasions of the purchases 
by the persons so sent. Defts. contended that it 
was necessary for pltfs. to establish fraud : — Ileld : 
fraud was not necessary in order to sustain the 
action ; but pltfs. had not ostablislied their 
allegations of passing off. — Caku & Sons i\ Crisp 
A Co., iTi'D. (1902). 19 R. P. C. 4<d7. 

Awwtation : — Befd. Smith’s Potato Cilsps v. Paigo’s Potato 
CMsps (1928). 45 K. P. C. 132. 

1299. .] — To entitle a pltf. to succeed in a 

passing off case, he need not prove fraud in deft., or 
give evidence that any single pei*8on was deceived. 
— Bourne v. Swan & Edgar, Ltd., Be Bourne’s 
Trade Marks, [1903] 1 Ch. 211 ; 72 T.. J. Ch. 108 ; 
51 W. R. 213 ; 19 T. L. R. 59 ; 47 Sol. Jo. 92 ; 
20 R. P. C. 105. 

Anmjfations : — Refd. Weingrarten v. Bayer (1903), 19 T. L. It. 
2.39 ; Royal Warrant Holders’ Assoon. v. Deano & Beal, 
fl9l2] 1 Ch, 10 ; Nocton r. Anliburton, fl014] A. <J. 932 ; 
fie DavJR’8 Trade Mks., Davis v. Sussex Rubber Co., [1927) 

2 Cb. 345. Mentd. Todd v. N. E. By. (1 903), 51 W. K. 333. 

1300. .J — lUiiMJNouAAi Small AitMS (’o., 

Ltd. V. Were & Co., No, 1335, post. 

1301. .1 — Pltfs., who were pen manufac- 

turers, alleged that defts., also manufacturers of 
pens, had colourably imitated certain pens & jien 
boxes of pltfs. with a view to defts.’ pons boxes 
being confused with & passed off as the pens Sc 
boxes of x>ltfs., A asked for an injunction. Pltfs.’ 
pens in respect of which the claim was made were : 
— (a) No. 335 6c No. 341, which they alleged had 
been imitated by defts.’ ” Terranova ” 6c ” Presi- 
dent ” pens, on which those numbers respectively 
were stamped & as to which a particular fraud in 
respect of an order from the Argentine was alleged ; 
(6) the ” Balance Spring Pen,” No. 120, by defts.’ 
‘‘ Spring Balance,” No. 326, No. 01552, & “ Supe- 
rior ” pens ; 6c [c) ” Universal School Pen ” by 
the defts.’ ” University School Pen.” Pltfs. 
made similar allegations in respect of defts.’ boxes 
for pons in each of the tliree classes except No. 
01562. Defts., while denying any imitation, 
relied on pltfs.’ laches 6c acquiescence, 6c the fact 
that their pens 6c pen boxes had been wrongly 
described as ‘‘ Patent ” when no Patent existed in 
respect of them. Each of defts.’ pens in question 
was of the same shape as the corresponding pen 
of pltfs., but the shapes & distingui^ing 
numbers wore common to the trade as was the 
name ‘‘ Universal School Pen ” : — Held : as no 
characteristic of pltfs.’ pens had been improperly 
adopted by defts. in the case of the ‘‘ Terranova ” 
or ” President” pens with a view to leading pur- 
chasers to believe that those pens were of pltfs.’ 


manufacture, the mere user of the same numbers 
did not render those pens of defts. a colourable 
imitation of pltfs.’ No. 335 6c No. 341 pens, 6c 
on the pens alone pltfs.* case failed ; (2) as regards 
No. 835 & No. 341 pltfs. had not established theii’ 
charge of fraud 6c dishonesty, 6c upon the question 
whether the boxes supplied by defts. were in fact 
colourable imitations of pltfs.’ box No. 341, there 
had been no such appropriation by defts. for their 
boxes No. 335 6c No. 341 of pltfs.’ materials as to 
amount to an actionable wrong ; (3) as to defts.’ 
pens in Classes (6) 6c (c) respectively, no case of 
actual deception having been proved 6c long user of 
defts.’ pens & labels having been shown, the points 
of difference between pltfs.’ boxes & defts.’ far out- 
weighed the points of similarity fi’om the use in 
combination of an old fasliioned box, an orange 
label in the case of boxes in Class 2 a blue band, 
6c defts.’ boxes were not colourable imitations of 
the pltfs.* boxes ; (4) had pltfs. made out a case 
of colom'able imitation, the defence founded on 
the use of the words ‘‘ Patent ” A “ Patented,” 
being a collateral representation only, would not 
have disentitled pltfs. to the relief sought. — 
Perry 6c Co. v. IIessin (T.) A Co. (1912), 50 Sol. 
.To. 572 ; 29 R. P. C. 509, C. A. 

1302. .] — Dunhill?;. Bartlett 6c Bxckley, 

No. 1347, post, 

1303. Sufficiency of representation.] — Cllf. 

being a tluead maniffacturer of rei)ute, deft, 
bought in the market thread, wound on spools, 
not made by pltf., of inferior quality, A cheaper 
than liis, 6c not bearing his mime, but marked with 
the name of a tii’m of w inders of thread who were 
known to be accustomed to purchase of 1 ) 111 . thread 
in the hank for the pui‘pose of winding, 6c selling 
it when wound. Deft, sold the goods to a whole- 
sale customer, with the assurance, given, as he 
said, without knowledge of any Tnisrepresentation, 
that they were of pltf.’s make, 6c invoiced them to 
the customer under the description of certain 
numbers, wliich pltf. had adopted & exclusively 
used in oi'der to designate his particular manu- 
facture : — Held : there was not such a degree of 
wilful misrepresentation on the part of deft, as 
would justify the ct. in granting an injunction, 6c 
bill dismissed, but without costs. — Ainsworth v. 
Walmsley (1800), L. R. 1 Eq. 518 ; 35 L. J. Ch. 
352 ; 14 lu T. 220 ; 30 J. P. 278 ; 12 .Tur. N. S. 


205 ; 14 W. R. 303. 

An 7 iotcUians .‘—Refd. Wrong’s Trado Mk. (1885), 54 L. J. 
Ch. 39 J ; Free Fishoi-s Sc Dredgers of Whitstabhi v. 
Elliott (1888), 4 T. L. R. 273 ; Richards r. Butcher, [1891 J 
2 Ch. 522. 

1304 , Intention inferred from circumstances 

—Though no case of actual deception proved.] — 

County Chemical Co., Ltd. v. Erankenruro, 
No. 1333, post, 

1305 , Presumption that reasonable 

& natural consequences of act intended.] — 

Saxlehnbr V. Apollinaris Co., No. 1571, post. 


C, Deception, 

(a) Actual Deception. 

1306. Whether essential to action.]— Injunction 
to restrain the sale in bottles stamped with pltf.’s 
name 6c address, followed by the words ‘‘ genuine 
superior aeratt^d waters,” of soda water not manu- 
factured by pltf., dissolved, the ct. being of opinion, 
upon the evidence, that deft, was not shown to 
have used tlie bottles either with an intention, or 


PART V. SECT. 6. SUB-SECT. 6.— 

0 . (k). 

1806 1. Wheiher eeaentialio action .} — 
D. Hicjkunq (1856), 5 Gr. 
605. — GAN. 


1306 ii. .1 — An action by jnanu- 

faoturerH. to provoqji defts. selling 
flour with tho mark or brand “ Gold 
Medal,” or any other combination of 
marks or words so contrived as to 


roprosont tho marks or brands used by 
pltfs., etc. Held: pltfs. hud failed 
to prove that deft, had sought to palm 
ofl Ids flour as tho flour of pltfs. — 
Dominion 1'lour Mild? CJo. v. Morius 

X 2 
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so as in fact, to mislead the public. But the user 
of such bottles, so as in fact to mislead the public, 
although unintentionally, would bo restrained. — 
Welch v. Knott (1857), 4 K. & J. 747 ; 4 Jur. 
N. S. 330 ; 70 K. K. 310. 

AnnotaHona :—AvVTVd. Leather Cloth Co. v. American 
Leather Cloth Co. (18G3), 4 t)o G. F. Ac Stn. 137. Consd. 
“Singer” Machine Manufacturers ?•. Wilson (1877), 3 
App. Cas. 37 G. Distd. Thwaltes v. M ‘Evilly, Cantrell Ac 
Cochrane v. Murpliy & Bradshaw U9U1), 20 R. 1*. C. 663. 
Refd. Bradbury v. Bccton (1869), 39 L. J. Ch. 57. 

1307. .] — Reddaway V. Bentjiam IIemp- 

Spinning Co., No. 1322, post. 

1808. .] — Iaebig’s Extract of Meat Co., 

Ltd. V. Chemists’ Co-operative Society, Ltd., 
No. 1277, ante. 

1309. .] — Lever Bhothers, Ltd. v. Bed- 

INGFIELD, No. 1329, post. 

1310. .] — (1) On a proceeding for an in- 

junction to restrain a trader from selling goods in 
packets got up as a colom'ablo imitation of pltfs.’ 
goods, if a frauduh'ut intent is not proved, it is 
necessary to show by positive evidence that some 
person has been deceived. It is not enough to 
call evidence that in the opinion of the witnesses 
purchasers might be deceived. 

(2) Whether a customer would he likely to be 
deceived is not a proper question to put to a 
witness, for it is for the ct. ^ not for the witness 
to decide, after insi)ection of the exhibits & paying 
regard to the evidence, whether a customer would 
be likely to be deceived by the make-up of goods. 

(3) Where an action is brought to restrain a 
colourable imitation of the make-up of goods, it 
must be proved beyond question that the goods 
are so got up as to be calculated to deceive. No 
general rule can be laid down, & each case must be 
judged by its own circumstances. — J’ayton k, Co. 
V. Snelling, Lampard & Co., [1901] A. C. 308 ; 
70 L. J. Ch. (314 ; 85 L, T. 287 ; 17 R. P. C. 028, 
II. L. 

Annotations : — Aa to (1) Consd. luipoiial Tobacco Co. ((»f 
Great Britain A Ireland) v. I’urnolJ (1904), 21 11. O. 3GH. 
Distd. (iotidard v. Walford Co-op. Soc. (1924), 41 li. P. O. 
218. Refd. Edge v. NIccoIIh, 11911] 1 Ch. 5. As to (2) 
Apld. Alaska PackorR’ Abwoeii. v. Crookw (1901), 18 K. P. C. 
129. Consd. Lambert & Butler r. Goodbody (1902). 18 
T. L. It. 394 ; Bom’no r. ISwan & lOdgar, fie Bouinc’s 
Trade Mka.. [1903] 1 Ch. 2J 1 • Welngaitcu v. Bayor (1903), 
88 L. T. 168 ; Ouval) Ceylon EBlatcsr, U> a Ceylon Rubber 
Estates (1910), 103 L. T. 10 ; Spalding v. Gamage (1914), 
84 L. J. (3h. 449. Reid. Universal AATndlug Co. v. Hatter- 
sloy (1915), 32 R. P. C. 479. As to (3) Consd. Smith’s 
Potato Crisps v, Paige’s I’otato Crisps (1928), 45 R. P. C. 
132. Refd. Schweppes v. Gibbens (1905), 22 R. P. (J. 601 ; 
Perry r. Hessin (1912h 56 Sol. .lo. 572. Ue^ivrully, Refd. 
lleunessy v. Keating (1907), 21 R. I*. C. 484 ; Thonm 
r. Sandow & Sanduw, lie “ Health ” Trade Mk. (1912), 29 
R. P. C. 410. 

1311. ,] — Bourne v. 8wan k Edgar, Ltd., 

Jtc Bourne’s Trade Marks, No. 1299, ante. 

1312. .]— Dunhill V. Bartijsi't k Bickley, 

No. 1347, '}>ost. 

Deception as to trade name of goods .] — See 

Part V., Sect. 5, sub-sect. 4, B. (a), ante. 

(b) rrohability of Deception, 
i. hi Gcmral. 

1813. Sufllcient cause of action.] — A manu- 
facturer restrained from using certain letters k 
figures, which a patentee was in the habit of using. 

If he [deft.] had been in the habit of marking his 
ploughs with only IlHfi, & if I could see the marks 
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SO placed that no person could be deceived in 
purchasing the ploughs, then I might refuse the 
injunction as to that part of the prayer. But here 
deft, wants me to decide ah ante that no possible 
use of HH6 may not have the effect of misleading 
persons (Shad WELL, V.-O.). — Ransome v. Bentall 
(1834), 3 L. J. Ch. 161. 

1314. .] — Orawshay V, Thompson, No. 1292, 

ante. 

1316. .] — ^Rodgers v. Nowill, No. 1017, 

ante. 

1316. .] — Onyon V. Washbourne (1860), 

14 L. T. O. S. 603. 

1317. .1 — (1) A manufacturer who has 

adopted a trade mark to designate some particular 
article as made by him has a right to the assistance 
of the ct. to prevent anyone from so using the same 
or any similar mark as to induce purchasers to 
believe, contrary to the fact, that they are buying 
that particular article to which the mark was 
originally applied. 

(2) In a case, however, where the mark consisted 
of a label in a certain form, k it was shown that 
in very many instances labels the same as or similar 
to it might be sold for a legitimate x)urpose, the ct., 
in the absence of any proof of actual fraud, refused 
to restrain the printing k sale of such labels until 
the manufacturer, who alleged that they were used 
for a fraudulent purpose, liad established his case 
by an action at law. — F arina v. Silverlock (1866), 
6 J)e G. M. k G. 214 ; 26 L. .T. Ch. 11 ; 27 1.. T. O. H. 
277 ; 2 .Tut. N. S. 1008 ; 4 W. R. 731 ; 43 E. R. 
1214, L. C. 

Annotations : — As to (1) Consd. Dixon v. Fawcus (]861), 3 

E. 6c E. 537. FoUd. Rodgers v. Rottgen (1889), 5 T. L. R. 

078. Refd. ColllnB Co. r Cohon (1857), 3 K. & J. 428. 

As to (2) Apld. VVelohr. Knoll (1857). 4 K. &: .T.747. Refd. 

Farina v. Silverlock (1858), 4 K. 6c J. 650; Ciillcu r. 

Tbom8on(lH62), 6 L. T. 870 ; Woollam v. Rattlill’o (1863), 

1 H(Ui. & M. 259. Gincrally, Retd. Chnrtou v. Douglas 

(1859), 28 L. J. Ch. 811. 

1318. .1 — The ct. will not rt^strain the use 

of a label on tli(‘ ground of its general resemblance 
to the trade mark of another manufacturer, if it 
is different in the points which a customer would 
look at in ordiu' to see whose manufacture he was 
pm'chasing. — B lackwell v. Crabb (1867), 86 
L. J. Ch. 601. 

1319. .] — The ct. granted an injunction to 

restrain W. from making up lock plates k levers 
with R.’s trade mark upon them, which he had 
liurchased as old iron in market overt, into lire 
arms, & allowing R.’s trade mark to remain on th(5 
lock xdates k levers so as to induce the public to 
believe that the fire arms were manufactured by 
R. — Richards v. Williamson (1874), 30 L. T. 
746; 22 W. R. 766. 

1320. .] — SiEGERT i;. Findlateu, No. 1063, 

ante. 

1321. ,] — Rltfs. registered a trade mark for 

worsted goods described as “ a white selvage on 
each side of the i)iece having a rt‘d k white mottled 
thread interwoven the full length of the selvage 
between the edge of the piece k the edge of the 
selvage,” & deposited a specimen at the Patent 
Office Museum. The specimen so deposited was 
undyed, & the selvage was white, the warp being 
white cotton & the woof white mohair, k nearly 
in the middle of the selvage was a compound warp 
thread composed of a tlmead of white cotton & a 
thread of Turkey red cotton twisted together. 


(101 2). 21 O. W. R. 540 ; 3 O. W. N. 
729 ; 25 O. L. R. 501 ; 2 D. L. R. 830. 

—CAN. 

PART V. SECT. 6, SUB-SECT. 6.— 
C. (b) 1. 

1313 i. Sufficient cause of action .] — 


Hennksst V. White (1860), 6 W. W. 
& A’B. (Eq.) 216.— AUS. 

1318 ii. .*] — ^Whitworth (Her- 
bert), Ltd. V. Jamnadas Lkmchand 
Mehta (1927), I. L. R. 52 Bom. 228.— 

IND. 


1313 iii. .] — It is lumecossory in 

a passing off action to prove an actual 
intention to deceive. It is sutBcient 
if in the result deception is likely to be 

S reduced. — Qlenton & Mitchell v. 

EYLON Tea Co., [1918] W. L. D. 118. 
— S. AF. 
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When the goods were dyed black the cotton threads 
took the dye imperfectly, so that the warp threads 
in the selvage became grey, while the woof became 
black, so as to make the selvage dark grey, with a 
dark red mottled lino running along it. Dcfts. 
sold black mohair goods with a dark grey selvage 
of nearly the same shade as that of pltfs., with a 
twisted thread running along its inner edge, 
which thread was originally white, red, &; yellow, 
but in the course of dyeing the white became 
dark grey, & the yellow a dark olive, which could 
liardly bo distinguished. Pltfs. sought to restrain 
the sale of these goods as an infringement, <te moved 
for an injunction. There was evidence that the 
selvage, though not actually white, was what was 
known in the trade as a white selvage : — Held : 
the principles according to which the ct. acts in 
pre\'enting a man fiorn passing off his goods as 
those of another are not altered by the Ti’ade 
Marks Registration Act, 1875 (c. 91), & the question 
could not be disposed of by simple inspection 
of the patterns without considering whether the 
selvage was not according to the understanding of 
the trade, a wliite selvage, & if it was, then whether 
the differences in quality & position of defts.’ 
mottled tliread were sufficient to distinguish defts.* 
goods from those of pltfs., so as to i)revent pur- 
chasers from being misled, & as there was a conflict 
of evidence on these points the motion must stand 
over till the trial, defts. undertaking to keep an 
account. — MiTcnELL v , IIenry (1880), 15 Oh. D. 
181 ; 43 L. T. 180, 0. A. 

Annoiaiions : — Consd. Grafton v. Watson (1884), 50 L. T. 
420. Refd. Bluir v. Stock (1884), 52 L. T. 123 ; Re Van 
Buzer’s Trade Mk., Re Loaf’s Trade Mk. (1 887), 34 Ch. 1). 
623; Jay v. Ladlor (1888), 40 Ch. D, 6t9; Coventry 
Machinists Co. v. Hclsby (1896), 13 T. L. B. 92 ; Saxlehncr 
V. Apolllnaris Co., 11807J 1 Ch. 893; Loudon General 
Onmlbnfi Co. v. Lavell, fl901] 1 Ch. 135 ; Pullman v. 
rullman (1919), 30 Jl. P. C. 240. 

1322. .] — At the trial of an action for an 

injunction to restrain defts. from passing off their* 
goods as those of pltfs.’ manufacture, the judge 
nonsuited pltfs., who admitted tliat they could not 
prove an intention to mislead, nor that anyone had, 
in fact, been misled. On appeal the nonsuit was 
set aside, & a new trial ordered on the ground that in 
such an action it was only necessary to prove that 
defts.’ goods were so marked, made up, or described 
as to be calculated to mislead, that there was 
evidence on which this question might have been 
left to the jury. 

If a person sells Ids goods with the intention of 
deceiving purchasers, of inducing them to believe 
bis goods arc the goods of another, tins is action- 
able, entitles the latter to recover nominal 
damages, even though no special damage is proved. 
If an article has acquired a distinctive meaidng in 
the trade, connecting it with a particular person’s 
manufacture, &: another so advertises, or describes, 
or makes up his goods as to load purchasers to 
believe, or to create a probability of their believing, 
that they are buying the goods of the former, 
wlien, in fact, they are buying the goods of the 
latter, & tins though there is no intention to deceive 
no special damage proved, a ct. of equity will 
P’ant relief by way of injunction. The fraudulent 
intention is essential in the flrst case ; it is unneces- 
sai’y in the second. — R kddaway v . Bentham 
Hemp-Spinning Co., [1892] 2 Q. B. 639 ; 07 L. T. 
301 ; 8 T. L. R. 734 ; 86 Sol. Jo. 696 ; 9 R. P. C. 
603, 0. A. 

Annoiaiions : — Apld. Paluo v. Danielle’ Brcworice, Re Paine’s 
Trade Mke., 11893] 2 Gh. 567. Distd. Keddaway v. 
Bmham, [1895] 1 Q. B. 286. Refd. Powell v. Blrmlueham 
yineg^ Brewery Co., [1894] 3 C!h. 449 ; Valentine Moat 
Juloe Oo. V. Valentine Extract Co, (1900), 83 L. T. 259; 
Goddard v. Watford Co-op. Soo. (1924), 41 It. P. 0. 218. 

1323. .] — Hammond &; Co. v . Malcolm, 


Bbunker & Oo. & OoLLYNS (1892), 8 T. L. R. 324 ; 

9 R. P. C. 301. 

Annoiaiions : — Refd. Re Clay & Book (1892), 67 L. T. 014; 

Re Paine’s Trade Mks., I’aino v. Daniel’s Breweries 

(1893), 68 L. T. 801. 

1324. .] — Liebig’s Extract op Meat Co., 

Ltd. V , Chemists’ Co-operative Society, Ltd., 
No. 1277, aw/e. 

1325. .] — Saxi.eiiner v. Apollinaris Co., 

No. 1671, post. 

1326. .] — C. sold lemonade powder in 

penny packets with a band label round them, the 
letterpress being printed in gold on white glazed 
paper. S. subsequently sold lemonade powder in 
penny packets with a somewhat similar band label 
printed in gold on white glazed paper. O.’s labels 
had “ Eiffel Tower ” on them. S.’s labels had not 
these words or anything like them*. C. commenced 
an action against S. to restrain him from selling 
his packets, as being liable to be passed off as 
pltf.’s packets. No other packets of lemonade 
powder were proved at the trial witli labels in 
white & gold except one, wliich was discontinued 
after the commencement of the action on pressure 
by i>ltf. Two other penny packets of lemonade 
powder were proved to have been on the market 
before pltf.’s, one only having a band label : — Hold : 
pltf. had not established that deft.’s packets were 
liable to be passed off as pltf.’s. — (^lakk v. Hharp 
(1898), 15 R. P. C. 141. 

1327. H. & S. took over in 1801 the 

business of The Lion Soap co., & subsequently 
sold “ Red Lion Soap,” ” Holden Lion Soap,” 

“ Lion Carbolic Soap,” the first in large quantities. 
They wore the owners of several registered trade 
marks, one being the word ” JJon,” «fe the others 
comprising the device of a lion, but they did not 
use any of their trade marks as such upon their 
soap wrappers Their soaps became known as 
” [Jon Soaps.” K., a limited co., who dealt in 
arms & ammunition, & had registered & used 
for su(di goods the trade mark of a lion’s head began 

10 sell soap in four different wrappers, unlike H. 
& S.’s wrappers, but having thereon tlic representa- 
tion of a lion’s liead in several places, (Sc in some 
cases with the words ” Trade Mark ” attached. 
K.’s name was prominent on their wrappers. 
An action was brought by H. k S. against K. to 
restrain them from infringing pltf.’s trade marks, 
k to restrain them from selling soap in wrappers 
or boxes bearing the device of a lion or a lion’s 
head, k from using the device of a lion k the word 
lion in the course of their trade in soap : — Held : 
pltfs. had not established a case of inh'ingement 
of trade mark, but were entitled to an injunction 
to restrain defts. from selling, or offering for 
sale, soap in the wrappers complained of, or so 
as to induce the belief that defts.’ soaps were 
manufactured by pltfs. — Hodgson k Simpson 
V. Kynocii, Ltd. (1898), 16 R. P. C. 465. 

1328. .] — The A. asso6n., an American co., 

were the registered owners of two trade marks, 
one consisting of the head of a moose k the other 
a label embodying the flrst mentioned trade mark. 
Salmon in tins bearing the said label had been for 
many years imported into k sold in the United 
Kingdom. During the last five years the whole 
of the tins so imported had been bought by a 
wholesale firm carrying on business in London. 
The assocn. brought an action against C. k Co., 
of IJverpool, wdio were imi)orting into England 
salmon in tins which in general appearance 
resembled pltfs.’ tins, k had a red deer’s head in 
the place where the moose’s head appeared on 
pltfs.’ tins. Pltfs. moved for an interlocutory 
injunction, which defts. resisted mainly on the 
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ground of delay ; but dofts. also contended that 
as they were selling only in Liverpool & Manchester 
there was no danger of their tins being sold for 
pltfs/ The tins complained of had arrived in 
England shortly before the motion was heard, & 
some of them had been sold : — Held : on com- 
parison of the labels, infringement of trade mark 
was not established, but the get up of defts.’ tins 
was such as to deceive an unwary purchaser, 
on the balance of convenience &> inconvenience, 
an interlocutory injunction ought to be granted 
to restrain defts. from selling the unsold jiortion 
of the tins whieli they had imported. — Ai.aska 
Packers’ Assocn. v. Crooks & Co. (1899), 16 
R. P. 0. 603, 0. A. ; suhaequent proceedings (1901), 
18 R. P. C. 129,' 

1329. .] — A brought an action to restrain 

B, from passing oil his scaj) as A.’s soap by using 
wrapi>ors whicli were alleged to have been copied 
in many respects from A.’s wraiipers, to be cal- 
culated to deceive, but no actual deception was 
proved. The ct. came to the conclusion that the 
draughtsman who designed B.’s wrapper had used 
A.’s wrapper wlion doing so, but that there was no 
probability of deception in the ordinary course of 
business: — Held: notwithstanding the copying 
of A.’s wrap])er, ))e was not entitled to an injunc- 
tion as B.’s wrapper was not calculated to deceive. 
— Lever Brotuers, l/ri). v. Bedingfield (1898), 
SOL. T. 100; Kill. P. C, 3, C. A. 

Avnotahon : — Folld. Payton v. Snelling, Lampard (1890), 

1() T. L. K. 

1330. .] — Goodwin v. Ivory Soap Co., No. 

1284, aide. 

1331. ^1. — In an action for infringement of 

a trade mark where the infringement is not an 
artual copy of the mark, pltf. must prove actual 
deception or probability of deception. — liAMBERT 

Butler, I^td. v. Goodbody (1902), 18 T. L. R. 
394 ; 19 R. P. 0. 377. 

1332. ]. — B. & S., pltfs., distillers & wine 

spirit merchants, registered in 1879, a trade 

mark No. 20,505 in class 43 for femicntod liquors 
A s})irits, including liqueurs, as having been used 
for twenty -live years prior to 1879. The mark 
comiuiscd a cat witli one paw uplifted standing 
on a barrel placed on its bilge. Sweetened gin, 
one of the articles sold by them, liad long been 
known as “ Old Tom,” A witli tlio mark they 
associated those words. In addition to selling 
gin they in 1893 began to sell a liqueur called 
” Sloe Gin ” under their mark with suitable letter- 
press. Deft. 11., in Nov. 1899, commenced to sell 
sloe gin under a label containing thereon a cat 
looking out of a barrel with the words “ (’at 
Brand ” on a scroll underneath it. No manu- 
facturer’s nanu‘ appeared on the label, but there 
were the words, ” Specially prepared & bottled for 
A. V. lluddart.” U. obtained the article bottled 
labelled from M. D. & co. M. I). & co., in 
response to a letter of complaint addressed to H., 
accepted the responsibility, gave n. an indemnity, 
claimed that the label complained of was their 
ordinary label used by them in their trade since 
1876, & that it liad been adapted for sloe gin 
by the addition of suitable letterpress. In 1887 
!M. I). & co. had applied to register a trade mark 
consisting of a cat & barrel. The application 
was refused on the ground that the mark was 
calculated to deceive. They, however, continued 
to use the mark, placed upon their label the 
word ” Registered.” It was suggested by them, 
in answer to pltfs.’ inquiries, that this meant 
copyi'ight registered. No registration, however, 
anterior in date to Feb. 4, 1899, was produced at 


the trial. M. D. & co., who were not defte., sought 
to prove that a cat & barrel label was common 
to the spirit trade, & that pltfs., with knowledge 
of its use, had not been vigilant. They contended 
also that at the date of registration pltfs. did not 
manufacture ” Sloe Gin,” & that they could not 
1 claim the exclusive use of the mark for all articles 
in the class. Pltfs. contended that M. D. & co.’s 
user had been acquired in fraud of them by the 
use of the word “Registered ” ; & there was no 
satisfactory evidence of the user of similar marks ; 
& claimed that they, pltf., had acquired an 
exclusive reputation for goods of the same descrip- 
tion as gin under the designation “ Cat Brand ” 
or “ Cat & Ban’cl Brand ” : — Held : the label 
complained of was an infringement of pltfs.’ 
registered trade mark, & also was calculated to 
mislead & to induce the belief that goods so 
labelled wore the manufacture of pltfs. An 
injunction was granted. — Boord & Son v. Hud- 
dart (1903), 89 L. T. 718 ; 20 T. 1.. R. 142 ; 48 
Sol. .To. 143 ; 21 R. P. 0. 149. 

Annotation : — Reid. Re Bagots, Hutton’s Trade Mk., [1910] 

2 Ch. 103. 

1383. .] — Pltfs. in Jan. 1902, commenced 

to make & sell materials for the repair of pneumatic 
tyres packed in tin boxes of a certain colour, shape 
& design. They claimed that, until the wrongful 
acts of deft., such boxes were used exclusively 
by them. In 1903 deft, sold inferior materials 
for the same purpose in boxes closely resembling 
those of pltfs. i— Held : (1 ) there was an intention 
to imitate ; (2) intention to deceive might be 

inferred from the circumstances of the case 
although no case of actual deception was proved ; 
(3) deft.’s boxes were calculated to deceive. An 
injunction was granted ; but no Order was made 
for the delivery up of boxes which oflendod against 
the injunction because pltfs. had neglected to 
take action for six months after they became aware 
of the imitation. — C ounty Chemical Co., Ltd. v. 
Frankenburg (1904), 21 R. P. C. 722. 

1334. .] — S., a limited co., sold soda water 

in bottles with a neck label round them, the body 
of the label being of chocolate colour, with a white 
border & a red medallion in the centre of the label. 
G. subsequently sold soda water in bottles with a 
somewhat similar neck label round them of the 
same colour, & witli a central red medallion. 
8.’s labels had “ Schweppes’ Soda Water ” printed 
on them in wliite characters. G.’s had “ Gibbens’ 
Soda Water.” The medallions in the centre also 
differed : — Held : a fraudulent intention on the 

{ lai't of deft, ought not to presumed, & deft.’s 
abels were not calculated to mislead. — S chweppes, 
Ltd. V. Gibbens (1906), 22 R. P. 0, 001, H. L. 
AnnoicUions : — Apld. Smith’s Potato Crisps v. Palgo's Potato 
Crisps (1928), €6 R. P. C. 132. Refd. Hennossy v. Keating 
(1907), 25 R. P. O. 361 ; Edge v. Nlocolls, [1911] 1 Ch. 6. 
Mentd. La Radiotcchnique v. Weinbaum, [1928] Ch. 1. 

1335 , ,] — The B.S.A., Ltd., manufactured 

& sold parts accessories including spanners, & 
put upon them the letters B.S.A. & these letters 
had become associated with the co. & its goods. 
On its spanners, however, the letters did not 
appear alone, but in conjunction with a trade 
mark consisting of three filed rifles. The co. 
brought an action for passing off against a firm 
which had made spanners with the letters “ B.S.A.” 
on them, meaning, as they said “ Best All-Round 
Spanners.” They discontinued so doing before 
action, but claimed a right to do so. It was con- 
tended for defts. that the articles could not be 
mistaken when compared ; that there was no 
evidence that pltfs.* spanners were ordered as 
“ B.S.A.” Spanners ; & that there was no pro- 
bability of confusion. No actual deception was 
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proved : — Held : although no deliberate intention 
to deceive had been established, the letters 
“ B.8.A.” were calculated to cause defts.’ goods 
to be confused with pltfs,’ — Birmingham Smaix 
Arms Co., Ltd. v. Weub & Co. (1906), 24 R. P. C. 
27. 

1336. .] — Pltfs., who were manufacturers 

of steam motor cars, & who alleged that their cars 
had become known as “ Miesse Cars ” brought an 
action against the Miesse Petrol Car Syndicate, 
Ltd., to restrain them from using the word 
“ Miesse ” in connection with cars sold by them. 
Dofts. were the agents in this country of one 
Miesse & were selling motor cars as “ Miesse 
Petrol Cars.” 

Pltfs. moved for an interlocutory injunction : — 
Held : having regard to the difference in the goods 
no passing-off had been established. — Turner’s 
Motor Manufacturing Co., Ltd. v. Miesse 
Petrol Car Syndicate, Ltd. (1907), 24 R. P. C. 
531. 

1337. .] — Van Zeller v. Mason, Cattley 

& Co., No. 1238, anie. 

1338. .] — Williams (.T. B.) Co. r. 

Bronnley (U.) & Co., Ltd., Wiij:.iams (.1. B.) 
C'o. V. Williams, No. 1152, ante, 

1339. .] — Price’s Patent Candle Co., 

T/ru. V. Ogston & Tennant, Ltd., No. 1082, 
ante. 

1340. .]--The St. M. M. Co. made & sold 

golf balls k> put upon them “ The Colonel ” & the 
word “ (blonel ” had been registered by the co. 
as a trade mark for golf balls. The co. brought 
an action for infringement of trade mark & for 
passing off ; the complaint being founded on the 
sale of “ Colonial ” golf balls by clefts. The 
“ (’olonial ” balls were sold at l5. & the “ Colonel ” 
at 29. & 2.9. Od. There was evidence adduced by 
clefts, to show that no confusion was likely on 
account of the difference in the names also in the 
price : — Ihdd : the words “ Colonel ” “ Colonial ” 

could not readily be mistaken the one for the other ; 
in the name up & concomitants of their sale defts.’ 
balls were essentially distinct from pltfs. ; pltfs. 
had not proved confusion ; it was impossible in the 
absence of gross fraud on the part of the vendors, 
for which defts. would not be responsible that 
their balls could be passed off as pltfs.’ ; defts. had 
not been guilty of passing olf, nor liad they 
infringed pltfs.’ trade mark. — St. Mungo Manu- 
FACTUiUNo Co. V, Viper <fe Recovering Co. (1910), 
27 li. P. C. 420. 

1341. .] — Wright, Crossley & co., spice 

merchants candying on business in L., who were 
1)1 tfs. in the action, had used continuously since 
1876, on their packages of semolina a certain 
distinctive label printed in a particular combina- 
tion of colours, & in 1908 they registered the same 
as a trade mark. In 1901 deft, commenced to 
use for packets of gi’ound rice a label which pltfs. 
considered to be so similar to theirs in the com- 
bination of the colours that they complained of 
it os an infringement & deft, withdrew the label. 
In 1906 deft, commenced to sell semolina in packets 

adopted a label which pltfs., who only became 
aware of its use in 1909, contended was practically 
a copy of the one withdrawn in 1901, Sc was an 
infringement of their rights : — Held : the label 
issued by deft, was calculated to mislead pur- 
chasers & an injunction was granted. — Wright, 
CROSSLEY & Co. V. Blezard (1910), 27 R. P. C. 

1342. ,] — p., the owner of lietters Patent 

for improvements in tobacco pipes, granted to 
A. P. & co. a sole & exclusive licence for the manu- 
facture of such goods as were the subject of the 


invention, & at the same time handed over to them 
a letter from Sii* M. M. which referred to the 
invention in terms of approbation. A facsimile 
copy of this letter appeared on all the boxes used 
by A. F. & co. Home time after the expiry of 
the patent P. commenced to manufacture & used 
a get-up similar to that which A. F. & co. had 
adopted from the first. A. F. & co. brought an 
action against P. to restrain him from passing off, 
& P. counterclaimed to restrain A. F. Sc co. from 
using the letter, which he alleged was only intended 
to be used during the continuance of the licence 
Sc had not been an absolute gift to A. F. & co, ; Sc 
he also alleged he had invented the get up at the 
time the licence was granted ; — Held : the get-up 
used by P. was calculated to deceive, & there was 
no copyright in the letter, the substance of which 
might be used by any one. An injunction was 
granted. — Adolph Frankau & Co., Ltd. v. 
Ppi.ueoer (1910), 28 R. P. C. 130. 

1343. .] — In 1900 pltfs., an American firm, 

commenced to sell on the English market hooks 
Sc eyes affixed to cards on the top of wliich was 
printed the word “ Mutual.” At the bottom of 
the card apx^caied the words “ Rust ? Never I ” 
To an ordinary person the name would appear to 
bo distinctive. Pltfs.’ name was printed in largo 
letters on the back of the card, but pltfs. attached 
no importance to this. In 1905, pltfs. commenced 
to sell to one ffim similar cards having the name 
of “Welbeck” instead of “Mutual.” In 1908 
defts., an English firm, at the suggestion of a 
person who had formerly been employed by pltfs., 
commenced to seU hooks Sc eyes of the same type, 
on similar cards, eacli card having printed on it at 
the top the word, “ Climax,” Sc conspicuously at 
the bottom the words “ British Make.” It was 
found that defts. object in this was to gain what- 
ever advantage there miglit be in selling Enghsh as 
opposed to foreign goods. The evidence showed 
that hooks Sc eyes were generally asked for by 
name, sometimes by reference to the words 
“ Rust ? Never I ” sometimes by reference to the 
white card. Prior to 1905, hooks Sc eyes had been 
sold in bulk, but generally by the i)Ound weight 
Sc in boxes. In that year pltfs. commenced to 
sell them in packets or cartons each containing a 
great gross. At each end of the packet they 
printed a description of the goods, e.g. “ white 
brass,” the trade or standard number of the 
hook ; a picture of the hook or eye ; the words 
“ One groat gross,” &, at the bottom, the words 
“ Made in TJ.8.A.” At first the carton bore pltfs.’ 
name, but this was dropped in 1907. 

In 1909 defts. copied ijltfs.’ carton in every 
material respect, except that the words “ Made in 
England ” appeared instead of “ Made in U.8.i\.” 
Pltfs. claimed novelty (a) in the use of cartons for 
hooks Sc eyes ; (6) in the marking of the carton at 
both ends ; & (c) in the marking of the carton itself* 
instead of attaching a label — Held : purchasers 
who asked for “Mutual” or for cards with the 
words “ Rust ? Never I ” could not be deceived 
by the “ Climax ” cards, Sc those who asked for 
white cards who were familiar with “ Mutual ” 
could not be deceived into believing that “ Climax ” 
wore “Mutual,” having regard especially to the 
prominence given by defts. to the words “ British 
Make,” Sc the claim for passing off by means of 
the cards failed ; although there was novelty as 
regards the sales in bulk in points (6) Sc (c) there 
was nothing distinctive of pltfs.’ goods in their 
get up, inasmuch as pltfs.’ cartons did not bear 
their name. Sc no purchaser would believe that in 
purchasing hooks & eyes so put up in bulk he was 
getting goods of a particular maker. Sc this claim 
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Sect, 5 . — Passing off : Suh-aed, 5, C. {h) L iL] 

for passing off also failed. — De Long Hook & Eye 
Co. V, Newey Brothers, IjTd. (1911), 29 II. P. C. 
49. 

1344 , .] — Be “ Carvino ” Trade Mark, 

No. 1203, ante, 

1346 . ,] — Pltfs.’ predecessor in business 

took out a patent, whicli was revoked before pltfs. 
look over the business, for parcelling up blue or 
other colour in a porous cloth or bag with a handle 
attached to it, so that the colour could be dis- 
solved in water without staining the hands of 
the operator. During the continuance of the 
patent & for eighteen years after its revocation 
pltfs. & their predecessor in business sold laundry 
blue put up in a calico bag with a wooden stick 
attached to it of the kind shown in the drawings 
annexed to the specifications. These bags bore 
no name, but the get-up, of which tlio stick 
was the distinctive feature, had become identified 
in the mind of the public with pltfs.’ goods. Defts. 
exactly imitated the get up of pltfs.’ goods, except 
that they attached to the bags a label bearing their 
name. Pltfs. moved for an injunction to restrain 
defts. from passing off their laundry blue as pltfs.’ 
by imitating tlie get-up of pltfs.’ goods, but they 
disclaimed any monopoly in the use of any stick 
for the get-up for laundry blue : — Held : defts. 
were not entitled to appropriate pltfs.’ get-up, 
either on the ground of the abortive jrateni or on 
the ground that the stick was an article of ut ility ; 
defts.’ get-up was calculated to deceive, the 
addition of the label, in the circumstances, not 
being a sulYlcient distinction ; defts. ought to 
be restrained by injunction. 

If the only question were how far defts.’ goods 
were likely to be mistaken for pltfs.’ by the whole- 
sale & retail dealers 1 think there would be a | 
difficulty in suggesting tliat defts. had not 
sufficiently distinguished their goods from those of 
pltfs., for those connected with the trade have the 
requisite trade knowledge to protect them. Not- 
withstanding this, it may well bo that purchasers 
from the retail trade, that is to say, the public 
buying over the counter, may be deceived ; they 
have not the requisite trade knowledge to ]>rolect 
them & in this case the ultimate purchasers are 
Ihose who are of final importance to pltfs. (Lord 
(lORELE)- — WiLIAAM ED(JE SONS, LTD. V, 

William NiccoLiiS ^ Sons, Ltd., [1911] A. 

093 ; 80 L. .T. Ch. 744 ; 105 L. T. 459 ; 27 T. L. 11. 
555 ; 55 Sol. Jo. 737, 11. L. 

1346 . .] — Perry & Lo. v. Hessin (T.) & 

f 'o., No. 1 301 , ariic. 

1347 . .] — Pltf. had since 1912 sold tobacco 

pipes of his own manufacture, marked on the 
mouthpiece with a white spot with the addition 
of the words “ Dunhill, Ijondon,” & had sold very 
large quantities of pipes & other smokers’ requisites 
so marked. The minimum price of pltf.’s pipes 
was £1 l8. Evidence was given that a white spot 
on a jiipe was identified in the minds of the public 
with pltf.’s goods, 6c that pltf.’s pipes were asked 
for as “ white spot pijies ” & sometimes, more 
particularly by ladies, as “ spot pipes.” The 
business of deft, firm was purchased in 1901 by J. 
who had continuously carried on business under 
the firm name since that date. In May, 1920, 
deft, registered the name ” Barbie ” as a trade 
mark, & in Sept, of that year deft, put upon the 
market a tobacco pipe manufactured for him & 
marked upon the mouthpiece with a red spot, & 
also marked on the stem, on one side with the 
word “ Barbie ” & on the other with the name & 
address of deft. firm. These pipes were sold at 
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12«. Gd, Pltf. alleged that the spot on deft.’s pipe, 
though of a different colour from pltf.’s spot, was 
calculated to deceive & brought an action for 
passing off. At the trial pltf. further alleged that 
the red spot had been adopted by J . with a fraudu- 
lent intention : — Held : (1 ) a red spot was placed 
on deft.’s pipes with no thought or intention of 
confusing deft.’s pipes with pltf.’s pipes ; (2) the 
identification mark of pltf.’s pipes was not a 
spot but a white spot ; no clear case had been 
established of an intending purchaser of a pltf.’s 
pipe finding himself deceived by reason of the red 
spot into buying a deft.’s pipe ; (3) a trap display 
in a tobacconist’s window consisting of three of 
Itf.’s pipes & tliree of deft.’s pipes, each pipe 
earing a similar price ticket, except as to price, 
wliich led to a customer asking for a 12s. Gd. 
Dunliill, was too well baited to assist in proving 
deception ; pltf. never having put any spot on his 
pipes but a white spot 6c the only point of similarity 
between pltf.’s & deft.’s pipes being a spot, the 
evidence failed to justify the claim that, where the 
essence of a mark of origin is its particular colour, 
a similar mark of a wholly different colour would 
indicate the same origin, 6c tlie action must be 
dismissed with costs. — Dunuill v. Bartlett & 
Btckley (1922), 39 R. P. C. 420. 

1348 . .] — In 1007 pltfs.’ predecessor in 

business regisU'red ns a trade mark the number 
“ 999 ” in respect of cigarettes. At the same time 
he also registered the numbers “111,” “ 222,” 
& “ 555 ” for the same goods. Pltfs. were the 
registered proprit'tors of all these marks, 6c also 
of marks wliich included the numbers “ 333,” 
“444,” “ COO,” 6c “ 777,” but in each case with 
a disclaimer in respect of the numbers. The 
number “ 999,” as also “ 555,” was used for cer- 
tain of the “ State Express ” cigaredtes sold by 
pltfs., such cigarettes being VirginicT cigarettes, 

‘ 999 ” being for a liigher priced cigarette than 
' 555.” In 1922 deft. co. decided to bring out, 
& subsequently sold, Turkish cigarettes on the 
boxes & packets of which they put the number 
“ 99 ” & “ double nine.” The boxes A: packets 
bore prominently the name “ Lucana ” 6c dills.’ 
name & registered trade mark, <fe tlie g<'t-up of 
them was quite different from that of jiltfs.’ 
boxes & packets of their “ 999 ” cigarettes, ck the 
price was considerably less. Defts. liad had for 
some time jireviously on the market Virginia 
cigarettes bearing the number “ (iO ” 6c the word 
“ liucana.” J’ltfs. brought an action against defts. 
for infringement of their trade mark “ 999 ” 6c 
for passing off. It was contended for pltfs. that 
they were the only firm in the tobacco trade that 
used a series of recurring numerals 6c that any 
number consisting of recurring nines would lead 
to deception & confusion, 6c that their “ 999 ” 
cigarettes had come to be so asked for by customers 
that confusion would result. It was admitted 
that the use of numbers was common in the trade, 
6c there was evidence of the use of a single “ 9 ” 
{inter alia) by a co. closely associated with defts., 
& of several instances of double recurring 
nmnerals, including in one case the number “ 99.” 
At the trial pltfs. alleged a dishonest intention on 
the part of defts. :—IIeld : there was no ground 
for the charge of dishonest intention ; the idea 
of pltfs.’ trade mark was, at most, triplication 6c 
there was no infringement of pltfs.’ trade mark 
“ 999 ” ; pltfs.’ “ 999 ” cigarettes were usually 
asked for as “ State Express ” cigarettes with a 
reference to the number & there was no short term 
without any reference to “ State Express ” by 
wliich those cigarettes were generally known to the 
public ; 6c there was no risk of deception or con- 



Part V. — Trade Names and Passing Off. 


313 


fusion. — Ardath Tobacco Co., Ltd. v. San- 
DOBIDES (W.), Ltd, (1924), 42 B. P. 0. 60. 

1349. .] — Smith’s Potato Crisps, Ltd. v. 

Paige’s Potato Crisps, Ltd., No. 1426, post. 

1350. .] — In 1926 pltfs. registered a trade 

mark consisting of the words “ Silent Knight ” for 
cooking & heating apparatus in class 18. I^ater 
in 1920, defts. applied to register a trade mark 
consisting of tlio device of a chess knight for the 
same class, with the words “ Red Knight,” but on 
]iltfs. objecting, the application was amended by 
striking out those words, pltfs. understanding, 
tliat it was defts.’ intention not to use tlie words 
” Bed Knight.” In an action for infringement 
of pltfs.’ trade mark & passing off, pltfs. alleged 
tliat defts. had, since registration of their trade 
mark, advertised their gas stoves in connection 
with the words ” Bed Knight,” <fe they moved to 
expunge defts.’ trade mark. Defts. gave notice 
of motion to expunge pltfs.’ trade mark, but tliat 
wns not pressed at the trial. There was evidence 
of actual confusion of the names ” Silent Knight ” 
A ” Bed Knight ” : — Held : pltfs.’ trade mark 
had be('n infringed, defts. had intended pltfs. to 
understand that defts. would discontinue the use 
of the words ” Bed Kniglit ” in connection with 
their stoves, & defts.’ device & the method in which 
they used it were calculated to deceive. Injunc- 
tions restraining infringement & passing-off were 
granted. — Forth & (’lyde Sunnysidic Iron 
(^os.. Ltd. V. Sugg (William) A (’o., Ltd. (1928), 
45 B. P. C. 382. 

Deception as to trade name of goods.] — See 

Sub-sect. 4, B. (h), ante. 

ii. Teal io he Applied. 

1351. Deception of ultimate purchaser.] — 

Wylam V. (’LARKE, [ISTO] W. N. 68. 

1352. .] — Edge v. Johnson, No. 1296, a^i/e. 

1353. Native purchaser — Not persons know- 
ing English.] — W., manufacturers of French polish, 
exported it to India under an English label, printed 
on which were two red medals. The polish 
acqum*d a high reputation. No other polish in 
Bombay liad a mark similar to th(' two red medals, 
<Sc W.’s polish became known to the natives as 
” Lai Mohur ” or “ I^al Chap.” ‘‘Lai Mohur” 
moaning red medal : “ Lai Chap ” meaning ‘‘ red 
stamj).” Tlie two terms in the Bombay market 
came to denote W.’s polish. T. having used a 
label on polish different from W.’s, except in having 
two red medals, was restrained by injunction. 
C. wh(3 had first attempted to obtain orders for 
polish with a wliite label but unsuccessfully, then 
imitated T.’s label, & exported polish to Bombay 
with a label bearing a balloon & two red medals. 
^Y. commenced an action against G. to restrain 
him from exporting polish not pltfs.’ as ‘‘ Lai 
Mohur,” & from so labelling his polish that 
same might be passed off as ‘‘ Lai Mohur.” Evi- 
dence was adduced by pltfs. as to the deception 
ca^ed by G.’s new label : — Held : though deft.’s 
label iilaced side by side with pltfs.’ would not 
be likely to deceive most Englishmen, it would 
enable defts.’ polish to be passed off on the natives 
as & for the pltfs.’ polish, & the defts.’ polish had 

^f'cn so passed off & sold as ‘‘ Lai Mohur ” 
& ‘ I^al Chap,” that the user of this label was 
fraudulent on the part of defts.’ ; it was no argu- 
vS • defts. to say that pltfs. were seeking to 
obtain a monopoly for red marks of every kind 


in the Bombay market, & an injunction should 
be granted. — ^Wilkinson v. Griffith (1891), 8 
B. P. C. 370. 

1354, Or persons In trade.] — 

An imitation of a trade mark will be restrained by 
injunction if it is likely to deceive the ultimate 
purchaser of goods. 

Where pltfs. had acquired a trade mark for goods 
manufactured for the Indian market, defts. won* 
restrained from the use of a mark calculated to be 
mistaken for pltfs.’ by ignorant natives, thougli 
not by any one in the trade or able to road Englisli. 
— Johnston v. Orr Ewing (1882), 7 App. Cas. 
219 ; 51 L. J. Ch. 797 ; 40 L. T. 210 ; 30 W. R. 
417, IT. L. 


Annotations : — Apld. Singer Mnnnfacturing Co. v. Loog 
(1882), 8 App. CaB. 1.'). Distd. Upper Assam Tea Co. r. 
Herbert (1882), 7 11. P. C. 183. FoUd. WilklnRon v. 
Griffith (1891), 8 R. V. C. 370. Apld. Paine v. DanlellH 
Breweries, lie J’aino's Trade Mks., 11893J 2 Ch. 507; 
l*owell V. Birmingham Vinegar Brewery Co., [189G] 2 Ch. 
54; lU'ddaway v. Banham, [1896] A. C. 199. Reid. 
Hoad V. Riehardson (1881), 45 L. T. 54: Somerville ii. 
Schembii (1887), 12 App. Cas. 453 ; Baker v. Rawson, 
lie Bakei’s I'rndo Mks., 2?e Rawson 's Appln. (1890), 60 
Ji. ,T. Ch. 49 ; Montgomery 7’. Thompson, [1891] A. C. 21 7 ; 
Reddaway r. Bentham Homp-Splnnlng Co., [1892] 2 
Q. B. 639 ; Jte Dexter's Appln., lie Willis’ Trade Mks., 
[1893] 2 Ch. 262; Re La Soc. Anon, dos Verrieres de 
PEIoile Trado Mk., [1894] 1 Ch. 61 ; Wliite v. Melliu 
(1895), 61 L. J. Cti. 308 ; Bourne v. Swan 6c Edgar (1902), 
52 W. JL 213 ; (Jrand Hotel Co. of Caledonia Springs r. 
Wilson, [1904] A. C. 103 ; Heunessy v. Keating (1908), 
24 R. P. C. 485 ; Boord v. Bagots Hutton, [1916] 2 A. C. 
382. 


1355. .] — Pltfs. have the trade merit, 

whatever it may be, of first putting ‘‘ Sparkling 
Lime Wine ” on tlie market ; &- they say, & there 
is no reason to doubt it, that they have got together 
a very considt'rable trado in tlie sale of this bever- 
age. The mode in which they have to shape their 
ease, speaking of the motion, is by saying that 
defts. have imitated what is rommonly termed, Ac, 
after all, I do not know a better term than the 
popular on(‘, their ” get-up ” so as to be calculated 
to deceive the persons buying, which would really 
mean the ultimate customers, into the beli(‘f that 
the goods wliicli defts. offer for sale are the goods 
of pltfs. (Chuty, L.J.). 

You have to consider what is likely to bo done 
in the ordinary course of business by the retail 
dealer . . . who will put anything down on the 
counter before a customer in siu'li a maniK'j’ that 
the customer does not always g(‘t the oppoit unity 
of examining. ’I’be customer rarely, if ever, has 
the opportunity of putting the two tilings in the 
same shop one by the side of tlie other (CiiirrY, 
l/.J.). — P ackhajvi & Go., Ltd. v. Stitrgess Ac Go. 
(1898), 15 B. P. G. 009, C. A. 

1356. .] — William Edge Ac Sons, Tyro. v. 

William Niccolls Ac Sons, Ltd., No. 1345, ante, 

1357. .] — Pltfs. in an action for passing off 

Ac infringement of their trade mark ” Selvyi/ ” 
had long sold their polishing cloths for {Inter alia) 
polishing spectacles & eyeglasses got up in squares 
of different sizes with printing in brown ink in a 
centre square Ale border lines in brown ink, outside 
which lines appeared the words ‘‘ Selvyt ” Ac 
‘‘ A Polishing Gloth Superior to Ghamois Leather.” 
The colour of the cloths was buff. Defts. made Ac 
sold polishing cloths for si)ectacle8 & eyeglasses of 
a colour similar to pltfs. Ac with printing in brown 
ink in a centre square Ac alleged that these features 
were common to the trado Ac were adopted by 
their printers without any special instructions 
from t hem . 
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1351 H. .] — SwEDTSir Match Co, v, Adamjek H.\jee D\wooi) & Co., Ltd. (1926), T. L. R. 4 Ran. 381. — IND, 
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Sect 6. — Passing off : Sub-sect 6, C, (b) iL^iShD* (a), 
jb) (f).] 

Pltfs. contended that, although they had no 
monopoly in the colour & size of their cloths, yet 
it was incumbent on any one who adopted thc*ir 
size & colour to take care that they sufficiently 
distinguished their goods : — Held : there had been 
no attempt by defts. to produce a get-up for the 
purpose of deceiving, & there was no evidence 
of anybody having been deceived. 

In my opinion, pltfs. liave entirely failed to 
make out any ease of a get-up calculated to deceive 
the public. The case does not stop there. The 
general public is not really in this case at all. 
Nobody pretends that any member of the general 
public was deceived. ^ITie only market which we 
have to deal with in this case is the market between 
the producers, in the one case the pltfs., in the other 
case the defts., & the opticians, & I cannot see 
one atom of evidence that, in the way in which 
defts. sell their goods, there was any possibility of 
deception of the opticians to whom they sold them. 
In most cases we do not look to that in a passing 
off case ; we look to the trade with the ultimate 
purchasers, with tlie members of the general public. 
But this is a case where that element does not come 
in (FLETCiimi Moulton, L.J.). — Jones Brothers, 
JiTD. V. ANGLO-AMERU AN OPITCAL Co. (1912), 29 
B. P. (\ 301, C. A. 

1358. Test by the eye.] — The ultimate test is by 
the eye, & in tliis case, although there are con- 
siderable differences, the resoTnblance in the general 
effect is calculated to deceive the unwary pur- 
chaser. — Jones v. JTall’worth (1897), 14 R. P. 0. 
225. 

1359. Circumstances of case considered.] — 

Payton & (\). v. Hnelltno, IjAMPARD Co., No. 
1310, anie. 

1360. Deception of intelligent customers— Know- 
ing distinguishing features.] — The A. assocn., an 
American co., were the registered owners of two 
trade marks for canned sdlmon, one consisting 
of tlie head of a moose <S: the other a label embody- 
ing the first-nu'iilioned trade mark in a disc, & 
the words “ Moose Head Brand ” 6c tlio name 
of a canning co., with other features, principally 
common to the trade. Salmon in tins bearing the 
lab(*] had been for many years imported into & sold 
in th(* Unitisl Kingdom. During tb(‘ last five 
years tlie whole of tlie tins so import/cd had been 
bought by a wholesale Arm carrying on business in 
London. The assoen. brought an action against 
O. & co., of Liv(‘rpool, who were importing into 
England salmon in tins whicli had a red deer’s 
head in a disc in the place wliere the moose’s 
head appeared on pltfs.’ tins with the words 
“ Deerhead Brand ” dk; the name of the packers, 
with other features which w'ere common to the 
trad<‘. Pltfs. relied both on trade mark A; passing 
off '. — Held : there was to the eye no probability 
of defts.’ tin deceiving, & there was no evidence 
that it would deceive an intelligent customer wlio 
knew the distinguishing features of pltfs.’ tin. — 
Alaska Packers’ Assocn. v. C’rooks & Co. 
(1901), 18 It. P. 0. 129; prnnons proceedings 
(1890), 10 K. P. (\ 503, C. A. 

I). Particular Instances. 

{a) Adveriiaements. 

1361. Advertisement calculated to deceive — By 
proprietor of one of two rival works.] — Where 
there are two l ival works, the ct. will restrain the 
proprietor of one of them fj*om advertising it in 
terms calculated to induce the public to believe 
that it is the other work, but will not restrain him 
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from publishing an advertisment tending to dis- 
parage that other work. — Seeley v. Fibheb (1841 ), 
11 Sim. 681 ; 10 L. J. Ch. 274 ; 69 E. B. 998, L. C. 

1362. Imitation of method of advertising — Use of 
similar phrase — User established before plaintill’s 
user.] — A firm of boot manufacturers alleged that 
they had invented & used as their trade mark the 
phrase, “ Fair wear or a free pair,” & they com- 
menced an action against a firm of retailers of boots 
& shoes, complaining of the use by defts. of the 
same phrase in connection with the sale of boots 
& shoes, & claiming an injunction against its use 
& against defts. representing their business to be 
connected with pltfs.’ business : — Held : the evi- 
dence established user of the phrase prior to pltfs.’ 
user by other persons. The action was dismissed 
with costs. — Midgley (8. T.) & Sons, Ltd. v. 
Morris & Cowdkry (1904), 21 R. P. 0. 314. 

1363. Similarity of form.] — Pltf. had 

devised a novel but unro^stered scheme of 
advertising the sale of his packets of garden seeds 
by inserting in numerous newspapers a ‘‘stereo- 
typed ” combination of lengthy letterpress sur- 
rounded by pictures of objects, any one of which 
he offered as a premium to purchasers. Deft. 
is.sued advertisements in i)recisely similar form, 
including the pictures & the arrangement, except- 
ing that he substituted a new name for the seeds 
& a slightly different condition for earning the 
premium, put liis trading name at the foot of 
the advertisements. In an action for an inter- 
locutory injunction : — Held : deft, had done 
nothing misleading which could injure any property 
in pltf., so that no injunction could be granted. — 
Wertheimer v. Stewart, (’oorer & Co. (1900), 
23 R. P. C. 481. 

(h) Goods Passed Off as Sujicrior Class. 

1364. Sale of inferior class of goods as superior 

class.] — T’ltfs., who were distillers of Scotch 
whisky, & sold a whisky of a special quality known 
as “ Teachers’ Highland Cr('am Whisky,” brought 
an action against defts., wlio owned or had the 
control of a large number of public houses, & 
alleged that defts. had sold inferior whisky, either 
of pltfs.’ manufacture or of other persons, as 
‘‘ Teachers’ Highland Cream Wliisky,’^ & claimed 
an injunction other relief : on the 

evid<mce, although it was not established that 
defts. had sold as Teachers’ whisky, whisky not 
emanating from Teachers’, yet it was ijroved that 
defts. had sold inferior whisky as Teachers’ better 
class whisky, & an injunction & an inquiry as to 
damages were granted.— Ti^aciier v. Levy (1905), 
23 R. P. C. 117. 

Avnoiation. Distd. Hunt, Iloopo, Toaffe r. Ehrmann, [1910] 

2 Ch. 198. • 

1365. .] — Pltfs., who were manufacturers 

of footballs &; other atliletic goods, sued defts. for 
passing off certain of pltfs.’ old & discarded foot- 
balls as their new & improved balls. It appeared 
that certain baUs mamifactured by pltfs. in 1910 
sealed by the name of ‘‘ orb ” had been sold by 
them to a firm of waste rubber merchants on 
account of their being considered unsatisfactory 
& a new & improved ball was made & sold by pltfs. 
as the ‘‘ Improved Orb.” Defts. purchased from 
the waste rubber merchants the discarded balls 
& advertised & sold them under the name of 

Improved Orb.” Defts. admitted they were 
wrong in describing them as ‘‘ Improved Orb ” 
& withdrew the advertisement; for a time they 
advertised & sold them as ‘‘ orb ” balls & claimed 
the right to do so. At the trial it was held by 
Sargant, J., that defts. had not by their second & 
corrected advertisement shown to the public that 
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the balls which were then advertised were different 
from those to which the first advertisement would 
bo taken to refer &; that the second advertisement 
was therefore likely to deceive. An injunction in 
a special form was granted & an inquiry as to 
damages was ordered & pltfs. were given the costs 
of the action. Dofts. appealed to the Ct. of Appeal. 
It was held that pltfs. were not entitled to an 
injunction or damages. The appeal was allowed 
with costs. Pltfs. appealed to the House of Lords. 
It was held that pltfs. had established a case of 
misrepresentation calculated to produce damage 
&; that they were entitled to an injunction & to an 
inquiry as to damages at their own risk. The 
appeal was allowed with costs & judgment of 
Haroant, J., was restored. On the inquiry it was 
found that pltfs. were entitled to £5,000 in respect 
of their loss of profit on sales of “ Sewn Orb,” or 
improved orb, footballs which would have been 
effected but for the acts of defts. the repetition 
whereof was restrained by the order & to £2,000 
for injury to pltfs.’ reputation. Defts. moved that 
the finding might be varied or discharged <te pltfs. 
moved that it might bo adopted. It was held on 
the hearing of the motions by Younger, J., that 
the alleged wrong consisted in advertising an 
article sold by pltfs. at a price less than they 
charged for it & was not actionable in the absence 
of fraud, that the alleged loss of profit even if 
proved was not recoverable, that if any damages 
were recoverable on that head the measure was 
the costs to pltfs. when defts.’ advertisements were 
published of issuing counter advertisements & 
that £100 was a sufilcient payment on that liead, 
that the alleged injury to pltfs.’ reputation was 
not witliin the scope of the action & had not been 
proved & that as defts. had paid £250 into ct. they 
were entitled to tlie costs of the inquiry & motions. 
Pltfs. appealed : — Held : (1 ) defts. were liable for 
all loss actually sustained by pltfs. which was the 
natural & direct consequence of the unlawful act 
of deft, including any loss of trade actually suffered 
by pltfs. either directly from the acts complained 
of or properly attributable to injury to pltfs.' 
reputation, business, goodwill & trade & business 
connection caused by the acts complained of ; 
(2) the assessment of damages on the basis of the 
cost of counter advertisement was erroneous & 
did not give pltfs. all to which they were entitled ; 
but tlie claim made by pltfs. was extravagant ^ 
absurd ; pltfs. had failed to i)rove any damages 
beyond £250 & the damages should be assessed 
at that sum. — Scalding (A. (h) Brothers v. 
Gamaob (A. W.), Ltd. (1918), 35 H. P. C. 101. 

1366. Sale of rejected goods as new & Improved.] 
— Spalding (A. (1.) & Brothers v, Gamage 
(A. W.), Ltd., No. 1365, ante . 

1367- Sale of reconditioned goods as new.] — 
Ihe Gillette Safety Razor Co. sold safety razor 
blades under a well-known get-up, & it was a 
part of their policy that their blades should not be 
re-sharpened, owing to the fact that re-sharpening 
them would not re-condition them. F. advertised 
& sold as genuine blades of the Gillette Safety 
Razor Co. blades of that co.’s manufacture which 
(‘ither had been used or were by reason of age & 
neglect unusable, & put up such blades for sale 
in the Gillette Safety Razor Co.’s well-known 
wrappers & boxes. The Gillette Safety Razor Co. 
commenced an action for passing off against P. ; 
&, as he was an infant, & took no steps to obtain 
the appointment of a guardian ad litem , on the 
application of the Gillette Safety Razor Co. the 
Umcial Solicitor was appointed as guardian ad 
litem , Pltfs. applied by motion for an interim 
injunction, & by consent the motion was treated 


as the trial of the action : — Held : pltfs. were 
entitled to an injunction restraining the sale or 
passing off of second hand, used or unusable blades 
as genuine blades. — Gillette Safety Razor Oo. 
& Gilletpe Safety Razor, Ltd. v. Franks (1921), 
40 T. L. R. 606 ; 41 R. P. C. 499. 

1368. Sale of unusable goods — Goods unusable by 
age or neglect.] — G illette Safety Razor Co. & 
Gillette Safety Razor, Ltd. v. Franks, No. 
1367, ante , 

1369. Goods must be capable of being defined — 
Goods for which incriminated article passed off.] — 

Hunt, Roope, Teage & Co. v , Ehrmann 
Brothers, No. 1289, ante , 

1370. Existence of two classes must be proved.] — 

Mrs. C. J . B., one of pltfs. in the action, a composer 
of songs which had a great reputation & a large sale 
had composed & caused to be published in the 
United States in 1896 a song ” Write to me often,” 
the English copyriglit of which had been acquired 
in 1913 by W. &P., defts. in the action. The song 
” was considered by her to bo without merit.” In 
1909 she composed another song, ” A perfect day,” 
which had achieved great success At for which a 
large demand had sprung iq). Deft, published 
without pltf.’s consent the song “Write to me 
often ” with a title page which was alleged to be an 
imitation of the distinctive title-page of Mrt. 
C. J. B., & it was further alleged that defts. by 
advertising the song “ Write to me often ” as 
being “ Now ready ” represented it to be a new 
song by her & also as being one of the publications 
of her co-pit fs. who were the holders of a licence 
from her to publish her musical compositions in 
the British Empii'e. Pltfs. in a jiassing off action 
claimed an injunction to restrain defts. from 
publishing t)io song “ Write to me often ” so as to 
lead to t ho belief that it was a new & recent work of 
Mrs. G, J. B. : — Held : defts. as the owners of the 
copyright in “ Write to me often ” were entitled 
to publish it & offer it for sale as the work of Mrs. 

J. B., the composer, a fact which necessarily 
qualified & restricted her rights against defts. ; 
pltfs. had not alleged iiroved what was necessary 
to be proved in an action for passing off goods of 
one class or quality for pltfs.’ goods of another class 
or quality, i , e . the existence of the two classes of 
goods & the evidence did not boar out pltfs.’ 
suggestion that the get-up of defts.’ song “ Write 
to me often ” was a colourable imitalion of the get- 
up of “ A Perfect Day ” ; action dismissed witli 
costs. — Harris v. Warren & Phillips (1918), 87 
L. .T. (Jh. 491 ; 119 L. T. 217 ; 34 T. L. R. 440 ; 
62 Mol. Jo. 568 ; 35 R. P. O. 217. 

(c) Vehicles . 

1371. Omnibus — Use of similar device — Inten- 
tion to deceive.] — Injunction granted to restrain 
deft, from running an omnibus having upon it 
such names, words, & devices as to form a colour- 
able imitation of the words, jiamcs, & devices on 
the omnibuses of pltfs. — Knott v. Morgan (1836), 
2 Keen, 213 ; 48 E. R. 610. 

Annotations : — Folld. London General Omnibus Oo. r. 

Turner (1894), 38 Sol. Jo. 457. Refd. Craft v. Day (1853), 

7 Beav. 84 ; Spottlswoode v. Clark (1846), 8 L. T. O. S. 

230 ; Braham v. Bustard (1863). 27 J. P. 708 ; Woollam 

V. Ratollft (1863), 1 Hem. & M. 259 ; Raggett v. Flndlat-er 

(1873), L. R. 17 Eq. 29. 

1372. .] — Ix)NDON General 

Omnibus Co. v. Turner (1894), 38 Sol Jo. 457. 

1373. .] — London General 

Omnibus Co., Ltd. v. Felton (1896), 12 T. L. R. 213. 

1374. Reasonable probability ot deception.] 

— In an action for deceit brought on the ground 
that a particular article used by deft, is a colourable 
imitation of pltf.’s the conclusion of the judge, on a 
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Sect. 5. — Passing off: Sub-sect. 5, D. (c) & (d). 
Sect. 6: Sub-sect. 1.] 

view by him of the two articles, such as two rival 
omnibuses, under K. B. 0., 1883, Ord. 50, r. 4, that 
deft.’s article is calculated to deceive, is not siiffi- 
cient by itself to support an injunction. The 
jud^e must be satisfied by independent evidence 
that there is at least a reasonable probability of 
deception. — L ondon General Omniuus Co., Ltd. 
V. Lavell, [1001] 1 Ch. 135 ; 70 L. J. Ch. 17 ; 83 
L. T. 453 ; 17 T. L. R. 01 ; 18 R. P. C. 74, C. A. 
Annotations : — Consd. Alanka Packers’ Assoon. v. Crooks 
(1001), 18 11. P. C. 120 ; Botmio v. Swan & Edgar, Ife 
Bourne’s Trade Mks.. [1003] 1 Ch. 211. Refd. Hennessy v. 
Koatlnjr (1007), 24 B. P. C. 485. Mentd. H. t). Do Groy, 
Jt'x p. iMtzgorald (1013), 100 L. T. 781. 

1875. Taxicabs.] — Injunction granted restrain- 
ing deft, from so getting up liis taxicabs as to pass 
them off as & for the taxicabs of pltfs. — 1)U Cros 
(VV. & G.) V. Gold (1912), 29 T. L. R. 103. 

(cl) Other Cases. 

1376. Use of plaintiffs* bottles or receptacles — 
Bottles filled with defendants* manufacture.] — 

Rose v. Henley (circa 1876), cited in 47 L. J. Ch. 
at p. 578. 

Annoiaiion : — Consd. Pose v. Loftus (1878), 47 L. J. Oh. 576. 

1377. .] — A perpetual injunction will 

be granted to restrain a trader from filling & 
sending out to the public articles of lus own manu- 
facture in bottles, casks or other receptacles having 
indelibly impressed thereon the name of another 
trader who manufactures an article of a like 
description even although such trader place on 
such bottles, casks or receptacles a label having his 
own name thereon. — R ose v. Loftus (1878), 47 
L. .T. Ch. 576 ; 38 1.. T. 409. 

1378. .] — Allen v. Richards (1882), 

26 Sol. .To. 658. 

Annotation : — Refd. Thwaltcs r. M‘Evillv, Cantrell Ac 
Cochrane r. Murphy & Bradshaw (15)04), 21 JL P. C. 35)7. 

-.] — See. now. Mcrcliandise Marks Act, 
1887 (c. 28), ss. 2 (1) (b). (d) ; 5 (1) (h). (2). 

— .SVc Nos. 1316, 1320, 1321, 1328, 1333, 
1338, 1316, ante. 

1379. Use of corks with initials of plaintiff.] — 

Pltfs., J. II. Todd & W. J. 3\jdd, were the surviving 
partners in the old firm of Findlater, Mackie, Todd 
A CO., wine & spirit merchant s, trading iu liondon. 
Deft., Henry Newman, traded as a wine & spirit 
merchant at Bournemouth under the style of 
Henry Newman & co., having in 1879 purchased 
the business from his father-in-law, T. Beechey. 


Names and Designs. 

Prior to 1870 Beechey had been agent or solo 
consignee in Bournemouth for the goods supplied 
by pltfs.’ firm, & tliis relation had continued 
between pltfs.’ firm & deft. It appeared that about 
1879 the father of pltfs., since deceased, had called 
on Beechey & deft., & had encouraged them to 
advertise the name of pltfs.’ firm in pushing the 
business at Bournemouth for their mutual benefit. 

Deft.’s premises, bill heads, letter paper, & 
delivery books had for many years borne references 
to pltfs.’ firm, & it was alleged that his place of 
business had for many years been known as 
“ Findlater’s Corner.” There was a gradual 
falling off in the business done between pltfs. & 
deft., of which pltfs. complained in 1898, although 
they had never prior to that date or since given 
any notice of terminating their connection with 
deft. Deft, admitted that a substantial number 
of corks branded ” Findlater & Co., Bournemouth,” 
had gone out to his customers in bottles containing 
goods not supplied by pltfs., & it appeared that in 
1898 & 1899 at least twenty-five gross of corks 
branded on their ends with ” F.,M.,T. & Co. ” had 
been ordered by & supplied to deft. There was 
also some evidence of deft, using labels on which 
were printed ” Findlater, Newman & Co.” It 
appeared that there were three firms in the same 
line of business at Dublin, Brighton, Manchester, 
in the styles of which the name ” Findlater ” was 
included : — Held : pltfs. were not entitled to an 
injunction restraining deft, from using the name 
” Findlater ” in connection with his business, but 
they were entitled, with respect to the initials 
” F., M., T. & Co.,” the use of which had been 
discontinued by deft, before the issue of the writ, 
to a declaration negativing deft.’s right to use same 
A to an account of profils limited in each case to 
” corks bt^aring the name or the initials or lotters 
‘ F., M., T. A Co.’ A used for b()ttl(‘S containing 
wines or spirits not supplied by pltfs. A limited as 
regards the account to six; years from the date of the 
writ.” — Findlater, Mackie, Todd A Co., Ltd. 
V. Newman (Henry) A Co. (1902). 19 R. P. C. 235. 

1380. Sale of cigars made in distinctive shape.] — 
A CO. which manufarturod A dealt in cigars, had 
acquired a reputation in connection with cigars of a 
distinctive shai^e, which consisted in the cigars being 
fiat -ended, A they sold those cigars under the name 
of ” Bull-dog ” cigars, A in boxes bearing the word 
” Bull-dog ” A the picture of a bull dog ; the cigars 
Ihomsolves had no bands on them. The co. com- 
menced an action against a person who was selling 


PART V. SECT. 6, SUB-SECT. 6. - 

D. (c). 

1376 i. Taxicdl)8 .] — Au action by pit f. 
CO. claiming Injiinotions to roHtrain 
each of dofts. from using In their 
respoctlvo businesses as taxi pro- 
prietors cabs 80 painted & got up to 
rosomblo those of the pltf, co. & to 
bo calculated to deceive the pubUc : — ■ 
Held : pltf. CO having established a 
reputation for a block & white taxicab 
substantially dififerent in colour scheme 
A get up from other cabs plying for 
hire prior to pltf. oo.’s incorporation, 
tho cabs of dofts. H., 8., A N. wore 
got up as so nearly to resemble those 
of pltf. as to be likely to decoivo tho 
public, A Injunctions should bo granted, 
although actual Instances of deception 
had not been established in every case ; 
but as to M., although it would appear 
that in adopting tho colour ho did for 
his cab ho had in view tho possibility 
that members of the public would bo 
deoolvod into thinking his to bo ono of 
pltf. CO.’S cabs, yet there was not such 
a probability of deception as to render 
him liable to an injunction. — Black A 
White Cabs Co. r. Hookn, [1927] 
N. Z. L. R. 635.~N.Z. 


1375 il. .] — Applt. CO. established 

a reputation for a taxicab painted 
black A white, having tho colours 
arranged in a certain doflnlto design. 
Kesp. thereupon in pamting his cab 
adopted a similar design for his cab, 
with tho ex'oepttonthathousedacrcam 
colour, where appellant co. had used 
white : — Held : granting an injunction 
restraining resp. from using his cab so 
painted, ho had adopted tho colour 
scheme in question with tho intention 
of passing off his cab as that of applt. 
CO. A his action was calculated to deceive 
tho public. — B lac'k a White Cabs, 
T,td. V. McEneany. [1927] N. Z. L. It. 
802.— N.Z. 

1376 iU. I’ltf, CO. which had 

adopted a certain design of contrasting 
black A white colours for tho painting 
of Its cabs, diHsimilaT to any previously 
in use in the city in which It conducted 
Its operations, sought by injunction to 
restrain defts. from using cabs palnt-ed 
a similar design of contrasting blue A 
white, on tlio ground that although the 
respective cabs might readily bo dis- 
tinguished in daylight, those of defts. 
wore so got up as to bo calculated at 
night to deceive people Into believing 


them pltfs.’ cabs. No Instance of 
actual doooption on defts.* part was 

f iroved, nor was any fraudulent 
ntontlon on their part to mislead tho 

S ublio established : — Held : although 
10 design In tho colour adopted by pltf. 
CO. was dissimilar to anv other pre- 
viously in use in the distriet where It 
conducted its operations, it was not 
thereby entltlod to a monopoly in tho 
use of dark A liglit colours similarly 
arranged, A which had previously boon 
used in tho painting of cabs, on tho 
ground that cabs so painted might bo 
mistaken for their cabs at night, A 
In any event apart from painting, 
other dlstlngolshlng features of defts.' 
cabs prevented their being confused 
with those of pltf. by night as well as 
by day. Furthermore pltf. having 
In previous proceedings concurred in 
the painting of dofts.’ cabs in a parti- 
cular design A colour now had no 
ground for complaint. — Rl\ck A 
White Cabs, Ltd. v. Nicholson, 
NiOHomoN V. Black A White Cabs, 
Ltd., [1928] N. Z. L. R. 273.— N.Z. 

n. Coaching line.] — Pltfs., by tho 
long continued user of themselves A 
their predecessors in title, had acquired 
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clears of the same shape & without bands under 
the name of “ Turnbull ” cigars in boxes bearing 
that word & the picture of a bull thrown down by 
a man, & claimed an injunction, first, to restrain 
the sale by deft, of his cigars in his boxes ; &, 
secondly, an injunction to restrain him from selling 
cigars made in pltfs.' distinctive shape without 
clearly distinguishing Ms cigai^ from pltfs.* cigars. 
Pltfs. moved for an interlocutory injunction to the 
above effect : — Held : the boxes wore Bufflciently 
distinct, but the cigars might be sold apart from 
the boxes so as to mislead purchasers, & pltfs. were 
entitled to the second injunction claimed until the 
trial. — E lliott (R. J.) & Co., Ltd. v, Hodgson 
(1902), 19 R. P. C. 518. 

1381. .] — Havana Cigar & Tobacco Fac- 

tories, Ltd. V. Oddenino, No. 1100, ante. 

1382. Labels.] — Pltf. invented & sold a medicine 
under Ms own name. Heft, also made & sold a 
similar medicine, & on Ms labels, ho used pltf.’s 
name & certain certificates given of the efficacy of 
pltf.’s medicine, in such an ingenious manner, as, 
'primd facie, though not in fact, to approjjriate & 
apply them to his own medicine ; — Held : although 
there were other differences in the mode of selling, 
the proceeding was wrongful, &; deft, was restrained 
by injunction. — Franks v. Weaver (1847), 10 
llcav. 297 ; 8 L. T. O. S. 510 ; 50 E. R. 590. 
Annotalions ; — Consd. Wolliernpooii r. Currlo (1872), L. II. 

r> II. Jj. .)08. Distd. Talkaman v. Dowaing Radiant Heat 

Co., 11900] 1 Oil. 1. 

1383. .] — Bass’s Trade Mark Case (prior 

to 1857), cited in 4 K. & J. at p. 751 ; 70 E. R. 312. 
Annotation Refd. Welch v. Knott (1857), 4 K. & J. 747. 

1384. .] — Wliere a deft, sold articles similar 

to, though not manufactured by, pltf. in boxes 
bearing pltf.’s labels. 

The cl., on a motion for an injunction, restrained 
deft, from so selling or exposing for sale such 
articles. — B arnett v. Leuchars (1865), 13 L. T. 
495 ; 14 W. R. 100. 

1385. .] — (1) Deft, sold tobacco pipes 

packed in boxes or cases, upon which were labels or 
descriptions of a similar character to those of pltf., 
using pltf.’s name as being the real manufactm*or, 
deft, having a pei'son in his employ of that name : 
— Held : such colourable imitation & use of the 
labels & descriptions could be restrained by injunc- 
tion. 

(2) Two persons, sons of theh* father, who had 
originated the manufacturer of such pipes, & 
designated them as “ Southorn’s Brosoley pipes,” 
on the death of their father, manufactured at 
Broscley, but at separate establishments, & for 
their separate benefit, pipes of a like character ; 
one of the brothers instituted a suit to restrain the 
use of tMs trade mark, the other declining to join 
in such suit : — Held : the one brother might alone 
file a bill for an injunction & account. — SouraoRN 
V. Reynolds (1865), 12 L. T. 75. 

1386. .] — B. & CO. for many years affixed a 

label or trade mark to the bottles in which their 
ale was sold. D. & co. adopted a label bearing a 
general resemblance to that of B. & co., but 
differing from it in several particulars. Bill by 
B. & co. to restrain D. & co. from using such label 
dismissed with costs. 

If a trader imitates another person’s label or 


trade mark, & sails so near the wind as just to 
avoid an injunction, though the ct. docs not grant 
the injunction it will not willingly give him any 
costs of the proceedings. — ^Bass v, Dawber 
(1809), 19 L. T. 020. 

See Nos. 1316-1318, 1323, 1326, 1334, 1339, 1341, 
1345, 1353, 1359, 1300, an<c. 

Cards.] — See No. 1343, ante. 

Letters & figures.] — See Nos. 1313, 1335, ante. 

Wrappers.] — See Nos. 1320, 1327, 1329, ante. 


Sect. 0.— ACTION FOR PASSING OFF. 

Sub-sect. 1. — In General. 

1387. Inspection of premises — Whether order 
made ex parte.] — An order to enter for the purpose of 
inspecting & taking samples under R. S. 0., Ord. 
52, r. 3, may bo made on a ex p. application. — 
Hennessey v. Koumann, Osborne Co. (1877), 
36 L. T. 51 ; sub norn. IIennessy v. Boiimann, 
Osborne A Co., [1877] W. N. 14. 

1388. Joinder of plaintiffs — Common cause of 
action — R. S. C., Ord. 16, r. 1.]— Pltfs., the two 
Universities of Oxford <fc Cambridge, clainied an 
injimction to restrain defts., who were publislicrs of 
educational & other words, from publishing A sell- 
ing books or publications bearing the titles “ The 
Oxford & Cambridge Publications” or “ The 
Oxford & Cambridge Edition,” from using the 
words ” Oxford & Cambridge,” so as to lead to the 
belief that the publications of defts. were publica- 
tions of the Universities or of either of them, or 
issued from the University Presses. Hefts, had 
published a series of books bearing the titles com- 
plained of by pltfs. : — Held : the action arose out 
of the same series of transactions ; common ques- 
tions of fact would arise, namely, the fact of publi- 
cation & the fact that a belief would be induced 
that the publications of defts. were those of pltfs. ; 
therefore, the conditions mentioned in Siroud v. 
TMtvson, [1898] 2 Q. B. 44, as being necessary to 
bring a case within the above rule, were fulfilled ; 
& consequently pltfs. were entitled to join in one 
action. — Oxford & Cambridge UniversitiEvS v. 
Gill (George) & Sons, [1899] 1 Ch. 55 ; 08 L. .1. 
Ch. 34 ; 79 L. T. 338 ; 47 W. 11. 248 ; 15 T. L. R. 
21 ; 43 Sol. Jo. 27. 

1389. Delivery of particulars— Of aUegatlons in 
statement of claim.] — In an action for passing 
off pltfs, alleged that the cigars sold by them A 
their predecessors under the name “Marcella” 
printed on a narrow red band had come to be known 
as & called by the public by such names as “ Little 
Red Band ” cigars & “ Red Banders.” Upon the 
application of defts. pltfs. were ordered to give par- 
ticulars, to the best of their information & belief, of 
the dales when the cigars in question were first 
known by the respective names ; of the dales 
when & the names of the persons by whom A to 
whom defts.’ cigars were alleged to have been passed 
off ; of the names of the persons who had applied 
to defts.* cigars the names alleged by pltfs. to be 
distinctive of their own ; & of the dates when A 
the names of the persons by whom & to whom 
the defts.’ cigars wore being sold & supplied under 
the names alleged. — Imperial Tobacco Co. v. 
Purnell & Co. (1903), 20 R. P. C. 718. 


a right of property In tho words or 
name “ Cobb & oo.” as a trade name In 
connect ion with a particular coaching 
line. Defts., a rival coaching firm, 
started on opposition scrvlco on the 
line, & nsod tho same name upon 
their vehicles & in their adve^soments. 
Upon pltfs. bringing an action against 
clefts, for an injunction to restrain them 


from so using such name, defts. 
justified their use on the ground that 
tho name had become nowaa pmeralc 
in tho Australian Colonies to describe 
the American Bystoin of coaching : — 
Held : pltfs. had not lost tho use of the 
name as a trade name in connection 
with tholr particular coaching Hue, 
& defts. wore restrained from using 


uch name in connection with tholr 
crvico on that line. — C ahbipy, Youno 
c Co. V. Camtbeix & Co. (1892), 11 

T <7 T T> 10/1 W *7. 


PART V. SECT. 6, SUB-SECT. 1. 

0 . Jurisdiction of Exchequer Court. 1 
— Tho exchequer ct. has no jurisdiction 



318 


Tbade Marks, Trade Names and Designs. 


6. — Action for pantiing off: Siib-sccts, 1 cfer 2, 

A. <fc B.] 

1390, Of defence — Defence merely 

traversing allegations.] — An action for an injunc- 
tion to restrain tlio sale or advertisement of wire- 
leiw valves under the designation of “ Radio 
Micro ” or unde*r any other designation so closely 
resembling pltfs.’ designation as to be calculated 
to deceive. Pltfs. by their statement of claim 
alleged that they had long been accustomed to 
place certain of theii* valves on the market under 
the name “ Radio Micro ” ; that the name was well 
known in the United Kingdom as indicating the 
goods of pltfs., & that cartons of a distinctive 
appearance containing their valves bearing the 
words “ Radio Micro ” were well known to the 
trade & the public as signifying that such goods 
wore the goods of i)ltfs. Ii\irther, that defts. had 
advei’tised A sold wii’eless valves mmked “ Radio 
Micro,” j)acked in cartons also marked ” Radio 
Micro,” A bo closely resembling pltfs.’ cartons as 
to he calculated to deceive ; that the goods so sold 
by defth. were not the goods of pltfs., but a fraudu- 
lent A obvious imitation thereof. I’ltfs. cited an 
instance of the tyi^e of the act complained of. 
IJefts. having by para, il of their defence simply 
deni('d each A all of tho.se allegations, pltfs. applied 
that i)ara. 3 of the defence might be struck out, 
or that, in the alternative, jjai'ticulars might be 
delivered as follows :—{a) If it were contended that 
the words ” Radio Micro ” were in use by others 
than phis., particulars of such user, stating the 
name of the person or flim, A the eailiest date of 
such user ; (6) If it were contended that pltfs.’ 
caitons were not distinctive, i)articidars of cartons, 
if any, in use by other turns A relied on by defts. & 
of the featiu'os alleged to be common to the trade, 
A by whom & when used : — Held : on the footi^ 
of the action being one of passing-oif, defts.’ denial 
involved no alfinnative allegations on their pai‘t, 
Ac, as tlie onus lay upon pltfs. to establish their 
allegations, the ct. would not order defts. to 
deliver i)articulai‘s of their traverse of those allega- 
tions. — Ua Radtotkc'hniquio V. Wkinhaum, 1.1928] 
Uh. 1 ; 97 L. J. CJi. 17 ; 137 U. T. 638 ; 71 Sol. Jo. 
821 ; 11 R. P. C. 301. 


Sub -SECT. 2. — I’abties. 

A. Who may Sne, 

1391. Person having no interest.] — (1) A., the 

inventor of a medicine, employed B., a foreigner 
residing abroad, to manufacture it for him there, & 
sold it. in England for his own sole j^rolit. A label 
& seal, denoting that the medicine was manufac- 
tured by B. A sold by A., were affixed to each of the 
bottles in wliich it was sold. Defts. imitated the 
labels & seals. Demurrer allowed to a bill to 
restrain the imitation, A for an account of the sales 
of the spurious labels & seals, A. having no interest. 

(2) The ct. will not protect a foreigner’s copy- 
right. — Delondkb V. SuAW (1828), 2 Sim. 237 ; 67 
E. R. 777. 

Annoiaiims : — As io (1 ) Refd. Wado v. Cox (1835), 4 L. J. Ch. 
105; Farina v. Silvcrlork (1855), 1 K. & J. 609. As 
io (2) Dbtd. D’Almaine v. Booeey (1835), 1 Y. & C. Ex. 288. 
Consd. Cbappoll v, Purday (1845), 14 M. & W. 303. Diftd. 
Cooks r. l^urday (1848), 5 C. B. 860. Dbtd. Jefferys v. 
Bnowt^y (1854), 4 H. L. Cae. 815. Befd. Boosey v. I’ui'day 
(1849), 13 Jur. 918. 

1392. Party Jointly Interested.] — Dent v. 
TuiiriN, Tucker v. Turpin, No. 1481, post. 


1893. .] — SouTUORN V. Reynolds, No. 

1385, ante. 

1394. Mortgagee of goodwill & right to trade name 
— Trade name not used — No allegation of Intention 
to use,] — The mtgee. of stock-in-trade & goodwill, 
& of the right to use a name, ne\ er having used the 
name & not intending to use the name, cannot 
obtain an injunction to restrain persons claiming 
under the mtgor. from using the name. — Beazlky 
V. Soares (1882), 22 Ch. D. 600 ; 52 L. J. Ch. 201 ; 
31 W. R. 887. 

1395. Foreigner.] — D elondre v. Shaw, No. 

1391, ante. 

1396. Foreign company trading In England.] 

— (1) A foreign co. trading in this country is en- 
titled to restrain the use of a name so similar as to 
he calculated to deceive its customers. 

(2) To state that the members of a co. which is 
pltf. are undischarged bkpts. is iiTelevant to the 
action, & paragraph containing such an allegation 
will be struck out. — N ational Folding Box & 
Paper Co. v. National Folding Box Co., Ltd. 
(1894), 43 W. R. 156 ; 13 R. 60. 

1397. No place of business In England — 

Goods not sold In this country.] — A foreign manu- 
facturer Ijas a lemedy by suit in this country for 
an injunction A account of profits, against a 
manufacturer boro, ulio lias committed a fraud 
upon him by using his trade mark, for the purpose 
of inducing the public to believe that the goods so 
marked were manufactured by the foreigner. 
This relief is founded upon the personal injury 
caused to pltf. by deft.’s fraud, A exists, although 
pltf. resides A carries on his business in another 
country, A has no establislimcnt licre, A does not 
even sell liis goods in this country. — C ollins Co. 
V. Bbown, Coubns Co. v. Cowen (1867), 3 K. A 
J. 423 ; 29 L. T. O. S. 245 ; 30 L. T. O. S. 62 ; 
3 Jiu*. N. 8. 929 ; 6 W. R. 676 ; 69 E. R. 1174. 
Aniiotaiiovs Folld. Soc. Anou. doH Ancicna Etahlibsemonls 

1‘anliaid ct Lovaesor v. J\iTiboid LovQHbor Motor Co., 

[1901] 2 Ch. 5J3. Refd. ColliiiH Co. v. Reevoa (1859), 28 

]j. J. (’h. 56 ; Singer Mamifaotiirmg Co. v. Wilson (1876), 

2 Cb. D. 434. Mentd. I’rioleau v. United States & John- 

Hon (1866), L. ll. 2 Eq. 659 ; U.S.A. v. Wagnor (1867), L. It. 

3 Eq, 724. 

1398. Frequent importation of goods.] 

— A foreign trader who has no English agency, but 
whose goods are in fact frequently imported into 
England, has a sufficient English market to enable 
him to restrain piracy of his trade name. 

Wliere a motor car manufactuiing co. was 
registered in a name colourably resembling that of 
existing motor car manufactm'crs with the fraudu- 
lent intention of obtaining the benefit of their 
reputation in that business, the co. A the signa- 
tories to the memorandum, who were the only 
directors A shareholders, were restrained from 
using the name in connection with that business, 
A the signatories were further restrained from 
allowing the co. to remain registered under that 
name. — S ociAt^j Anonyme des Anciens Etab- 
LlbSEMENTS PANIIARD ET IJSVASSOR V. PaNHARD 

Levassor Motor Co., Ia^d., [1901] 2 Ch, 513 ; 70 
L. J. Ch. 738 ; 85 L. T. 20 ; 60 W. R. 74 ; 17 
T. L. R. 680 ; 46 Sol. Jo. 641. 

1399 . .] — PoiEET V. PoiBET (JULES), 

Ltd, a Nabii, No. 1142, ante. 

.] — See Copyright, Vol. XIII., pp. 180-182, 

Nos. 168-173. 

1400. Persons not connected In business — ’Trad- 
ing under same name.] — Attenborough v. Jay 
(1898), 14 T. L. R. 366 ; affd., 14 T. L. R. 439, C. A. 


lo restrain one person from soiling bis 
goods as those of another, or to give 
damages bi such a case, or to prevent 
him from adopting the trade label or 


dovlco of another, notwithstanding 
the faot that he may thereby deceive 
or mislead the public, unless the use 
of such label or device constitutes on 


infringement of a registered trade 
mark. — D eKuypeb & Son v . Van 
Dulken, Weiland & Co. (1894), 4 
Exoh. 0. R. 71,-~CAN. 
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1401. Owner of goodwill — Business transferred 
— Whether transferees necessary parties.] — For 

many years pltfs. manufactured & sold tyres for 
cycles & motor cycles under the name of “ War- 
wick,” & by the year 1905 that name was dis- 
tinctive &- meant to the trade & to the public 
tyros of their manufacture. In 1905 they trans- 
ferred their business with the exclusive right to 
manufacture & sell Warwick tyros to the Dunlop 
CO. for a term of years, but did not assign the good- 
will in theii* trade name of “ Warwick ” to that co. 
Pltfs. never manufactured or sold tyres for motor 
cars, nor did the Dunlop co. sell such tyres under 
the name of ‘‘ Warwick.” Defts. manufactured 
& sold only tyres for motor cal's, & in 1908, the 
name of their managing director being Wai’wick, 
commenced to sell their motor tyres under the 
name of ” Warwick motor tyi'es.” In an action 
by pltfs. to restrain defts. from using the 
name “ Warwick ” in connection with the sale of 
defts.’ motor tyi’cs on the ground that such user 
was calculated to lead the pubUc to believe that 
d(ifts.’ motor tyres were tyres of pltfs.’ manufac- 
ture : — Held : idtfs. were entitled to an injunction ; 
pltfs. although they w^ere not themselves manu- 
facturing or selling theu Wai'wick tyres, were the 
proper parties to sue, as they had not parted with 
the goodwill in their trade name ” Warwick,” 6c the 
Dunlop co. were not necessary parties t/O the action. 

Qu, : whether pltf. need prove damage in order 
to succeed in a passing oh action. — Warwick 
Tyre Co., Ltd. v. New Motor & General. 
Rubber Co., Ltd., [1910] 1 Ch. 248 ; 70 L. .T. Ch. 
177 ; 101 L. T. 889. 

1402. Sole selling agent — Must show association 
of goods with himself — Mere allegation of loss of 
profits insufficient.]— The sole agent for sale of an 
article made by a ])articular manufacturer cannot 
maintain a passing olf action against a pei*son who 
passes olf an article made by himself as the article 
made by that manufacturer merely on the ground 
that Ids, the agent’s, profits througli sale of that 
article ai-e thereby diminished. 

A firm were the sole agents for sale in this 
country of an article made by a i^articular manu- 
facturer in the United States. They sold the 
article just as it was made <fc got up by that manu- 
facturer, & nothing in the ” get-up ” of the article 
as sold by them indicated any association of them 
or their business with that ai-ticle. A co. having 
manufactured & sold articles of the same kind with 
a ” get-up ” alleged by the firm to be similar to 
that of the before-mentioned ai-ticle as supplied 
by the manufacturer in the United States, the firm 
sued that co. for^assing ofi those articles as articles 
sold by the firm : —Held : they could not maintain 
such an action against the co. 

Sen^ble : if the firm had sold the article under 
any ” get-up ” of their own, which the co. had 
imitated, they might have maintained a passing 
off action against the co. — Dental Manupactur- 
iNQ Oo., Ltd. De Trey (C.) & Co., [19121 3 
K. B. 76 ; 81 L. J. K. B. 1162 ; 107 L. T. Ill ; 
28 T. li. R. 498, C. A. 

1403. Importer of goods — Defendant acquiring 
goods from manufacturer.] — An importer may 
acquire a valuable reputation for liimself & for 
his wares by his care in selection, or his precautions 
in transit & storage, or because his local character 
is such that the article acquires a value by his 
testimony to its genuineness. But apart from 
contract or misrepresentation there is nothing 
to prevent a person from acquiring goods from a 
nmnufacturer & selling them in a competition with 
him, even in a country into which the manufac- 
turer, or his agent, has been the sole importer. 


Applts. sought to restrain reaps, from selling in 
India a well Imown brand of cigarettes which for 
sonae years they alone had been importing into 6c 
selling in India ; they were assignees of the trade 
mark & goodwill for India. Resps. having bought 
over twenty-one millions of the cigarettes cheaply 
from purchasers from the manufactui'ers, who had 
granted applts. the sole rights for India, were able 
to undersell applts. The sales by reaps, involved 
no breach of contract, misrepresentation or in- 
fringement ; further it was not shown that apijlts. 
had acquh'ed any independent reputation as 
importers i—IIeld : the suit was not maintainabk'. 
— Imperial Tobacco Co. op India, IjTd. r. 
Bonnan, [1924] A. C. 756 ; L. R. 51 Ind. App. 
269 ; 93 L. J. P. 0. 216 ; 131 L. T. 042 ; 40 T. L. R. 
613; 41R.P.O. 441,P. C. 

B. Who may he Sued. 

1404. Engraver of blocks from which labels 
printed.] — Guinness v. Ullmer (1847), 10 Ij. T. 
O. 8. 127. 

1405. Printer of infringing labels — Printer not 
using labels — Sale ,to fraudulent users.] — Where a 
manufacturer has the exclusive right to use a 

articular trade mark which he has been in the 
ahit of i^rocuring to be printed upon paper labels 
Sc wrappers, which he pasted on 6c wi*appod round 
his manufactures, he may obtain an injunction 
upon interlocutory motion against a printer who 
has made & printed, A is in the habit of selling, 
imitations of pltf.’s labels to persons, for the 
purpose of using them fraudulently, tc) pass olT 
other goods as those of })lif., although the printer 
himself makes no such use of them. 

So also if pltf. alleges that persons bought the 
labels of deft, for such a fraudulent purpose, 6i 
proves that deft, was in the habit of selling them 
to any one who asked for them ; 6c deft, denies 
collusion with any one, 6c also denies pltf.’s right 
to the exclusive use of the mark, 6c insists upon his 
own right to continue the printing & selling, the 
injunction wDl bo granted, although pltf. does not 
allege or prove that deft, sold them with a fraudu- 
lent purpose, & does not distinctly prove that 
any of the labels sold by deft, were in fact made use 
of to defraud pltf. The ground of this equity is 
tliat deft., by knowingly printing labels in imita- 
tion of pltf.’s trade mark, A selling them to any one 
who asked for them, was supplying the means of 
committing, 6c was thus a party to, frauds which 
Cts. of Equity would interfere to st/Oi) at ilicir 
source. — Farina v. Silverlock (1855), 1 K. 6c .1. 
509 ; 3 Eq. Rep. 883 ; 24 Ju J. Oh. 032 ; 25 L. T. 
O. 8. 211 ; 3 W. R. 632 ; 69 E. R. 500 ; suhsequod 
proceedings (1858), 4 K. & J. 650. 

Annotations : — Reid. Dixon v. Fawcua (1801), 3 E, & E. r»37 *. 
Woollam V. Ratclifle (1863), 1 Hrm. & M. 2r)9. Mentd. 
burton V. Douglas (1859), 28 L. J. Ch. 841. 

1406. Retailers Justified in using labels.] — 

Farina v. Silverlock, No. 1317, an/e. 

1407. .] — (1) Rorpetuai injunction to 

restrain a printer from printing or selling labels 
similar to those used by pltf. as liis trade mark, 
notwithstanding the possibility that some labels 
so printed & sold might be purchased bond fide & for 
the purpose of being applied to articles of pltf.’s own 
manufacture from which his labels had been lost. 

(2) Deft., insisting on an adverse light, aft^er 
being made awai'e that pltf. had been defrauded 
through his agency, ordered to pay the costs of 
all the proceedings, both at law & in equity. — 
Farina v. Silverlock (1858), 4 K. & J. 650 ; 70 
E. R. 270. 

1408. Trading corporation.] — Iawson v. Bank 
OF London, No. 1413, post. 
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Tbade Mabks, Trade 

iSect, 6 . — Action for passing off: Siib-scct. 2 , B.; 
sub-sects, H, i 5, A. ^ B.] 

1409. Partner repudiating acts of passing off — 
& seeking dissolution.] — Magnolia Metal Co. v. 
Atlas Metal Co. (1897), 11 K. P. C. 389, (X A. 

1410. Directors of limited company — Liability 

for specific wrongful acts.] — Pltfs. in a passing-off 
action, who weie tho successors in business of 
H. S. Cropper & Co. & II. S. Cropper & Co., Ltd., 
their successors, <fe who claimed to be entitled to 
the trade name “ Cropper,” alleged that defts. were 
using “ Cropper ” in such a way as to deceive the 
trade <fc the public & to repn^sent themselves as 
tho successors in business of H. S. Cropper & Co. 
^ IT. S. Cropper & Co., Ltd., & were passing off 
their goods as pltfs.’ Pltfs. claimed an injunction 
& other relief: — Held: (1) the documentary At 
oral evidence on behalf of pltfs. was of the flimsiest 
character & did not make out the charge of fraudu- 
lently attempting to pass off their goods as pltfs.’ 
against defts. ; (2) in an action against a Limited 
Company, it is wrong to add as co-d(“ft8. director's 
against whom no specific allegations are made 
other than that they are directors.— Croppeii 
Minerva Machines Co., Ltd. v. Cropper, 
Charlton & Co., I.td. (1906), 23 K. P. C. 388. | 

1411. .] — MiDDLEaiAs &u Wood v. 

Moliver & Co., Ltd., No. 1250, ante. 


Sub -sect. 3. — Pleading. 

1412. Pleadings giving right to begin — Allegation 
of fraud against plaintiff.] — In an action for selling 
oil for tlie hair in bottles & with envelopes 
resembling those of pltfs., defts. i)leaded that the 
oil sold by pltfs. was prepared from oil of an 
inferior quality, & was useless Ac valuc'less, Ac that 
pltfs. knew it, & that the oil sold by pltfs. was by 
I'cason tliercof a fraud on all persons buying the 
same. Pltfs. replied de injuria : — Held : on these 
pleadings, deft, was entitled to begin. — Howland 
V. Bernes (1843), 1 Car. Ac Kir. 46. 

1413. What plaintiff must allege — Claim for in- 
fringement of trade name — That he carries on same 
trade as defendant.] — (1) A declaration stated that 
pltf. had established a bank in London called 

The Bank of London ” Ac was the first person vho 
had established a bank by or under that name 
Ac had established the bank at great expense Ac 
caused the name to be published Ac affixed on the 
ofiices of the bank, so that same might be seen Ac 
known by the public Ac had caused prosi^'ctuses 
of tlie bank to be printed Ac circulated with the 
name Ac title of ” The Bank of London” thereon, 
Ac till' bank was then commonly known by the name 
of, Ac was the only bank named or styled ” The 
Bank of London ” whereby pltf. had acquired Ac 
was acquiring great gains Ac profits. It then 
}>roceeded to allege that defts. intending to injure 
pltf. in his bank & the business of liis bank after- 
wards Ac whil(‘ his bank was the only bank named 
or styled ” The Bank of London ” wrongfully Ac 
fraudulently cstabhshed a certain other bank in 
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London imder the name, style Ac title of ” Tho 
Bank of London ” in imitation of, Ac as representing 
the Bank of London of pltf., Aic wrongfully 
fraudulently transacted business at the bank so 
established by defts. imder the name Ac under the 
false colour Ac pretence that same was tho bank 
established by pltf., Ac that thereby pltf. had 
been prevented from carrying on his business at 
the bank so established by him so fully Ac 
extensively as he would otherwise have done, Ac 
had been deprived of profits Ac that by means of 
the premises divers persons were induced to believe 
Ac did believe that the bank so established by 
defts. was the bank called ” The Bank of Liondon ” 
established by pltf. : — Held : the declaration dis- 
closed no cause of action, it not being averred that 
pltf. had over carried on the business of a banker. 
(2) Qu, : whether an action of this description 
will lie against a trading corpn. — Lawson v. Bank 
OP London (1856), 18 B. 84 ; 25 L. J. (J. P. 188 ; 
27 L. T. O. S. 134 ; 2 Jur. N. S. 716 ; 4 W. H. 481 ; 
139 E. 11. 1296. 

Avnotntions :~A8 (1) Consd. McAndrcw v. B.issoll (1SG4), 

10 L. T. 442. Gcritralljj, Rcfd. Maxwell v. Ilogg, Hork v. 

Maxwell (1807), 2 Oh. App. ;u)7. Mentd. KaRprett v. 

Pindlater (1873), Ij. It. 17 Kij. 2!) ; Lirenhcd Victualkis’ 

Nowbpaper Co. v. Biughani (1888), 36 W. U. 433. 

1414. Allegation of bankruptcy of plaintiff — 
Relevancy.] — National Holding Box Ac Paper 
Oo. V, National Folding Box Co., Ltd., No. 
1396, ante. 

1415. Amendment of pleadings — On what terms 
allowed — Payment of costs of application — & costs 
occasioned by amendment.]-— I’ltfs. desire to make 
this case against defts. It is only a carj*ying out 
on a furtlier scale of their original statement that 
defts. have been fraudulently passing off or 
attempting to i:)ass off their golf balls as pltfs.* 
golf balls, Ac 1 think it falls amply within tho 
authoriti(‘S that at any stage, if no harm can bo 
done whicli is not capable of being compensated 
for by costs, amendments ought to be made in 
order that tho real issue betw'een the parties may 
he tried. ... 1 shall allow these amendments to 
be made on the terms that pltfs. pay the costs 
of this application Ac all costs of Ac occasioned by 
this amendment (Astbury, J.).— India Hubbep, 
But'ta Pehciia Ac Ti^legraph Works, Ltd. v. 
County Golf ('o. (1925), 42 H. P. C. 225. 


SuB-bECT. 4.— DibcovEiiY and Inter- 
rogatories. 

Discovery Ac interrogatories generally.] — See 

Discovery, Vol. XVIIl., pp. 38 et seq, 

1416. Interrogatories — Answer disclosing names 
of customers — Ac trade secrets.] — Pltf. com- 
jfiained that deft, had sold, under pltf.’s name, 
sewing machines wliich had not been manufactured 
by him, Ac he sought a discovery of all the machines 
sold by deft., the price, the profit, the names of the 
purchasers Ac other particulars. Deft, refused to 
answer, saying that he would thereby disclose tho 
names of his customers Ac the secrets of his trade : 


PART V. SECT. 6, SUB-SECT. 3. 

p. What jilaintiff must ulU’oc — 
Claim for infringement of trade name .] — 
In a Rtatomont of claim makinjc out a 
cdBO for an injunction to prevent on 
infringement of pltfs.’ trade name, 
they may either allege In torso & 
general terms the acquisition of title 
by long user, or they may set out such 
facts in detail to prove tho user, as 
they might have furnished by way of 

E articulars, if demanded, In case they 
ad confined themsolvcB in the first 
Instance to a general allegation of title 


acquired by user. — Nora. (TiiLo) Co. 
r. ViiA^ OUE Co. (1007), 7 W. L. 11. 
353 ; 17 Man. L. II. 319.— CAN. 

q. ProhJcUy — Power to amend.] — 
Mere prolixity in a pleading, not such 
ns will embarrasH or delay the fair trial 
of an action, docs not warrant the 
Btiiklng out, under Itules 320 or 320 
of the King’s Bench Act, of any portions 
of It, & there Is no power under any 
of tho Bnles, for the ct. to rovlHo 

f deadingH, which are merely over- 
ongthy by stiiklng out or amending 
particular paragraphs In whole or in 


part. — Noel (Tiieo) Co. r. Ore 

Co. (1907), 7 W. L. K. 353 ; 17 Man. 
L. It. 319.— CAN. 

r. Affidavit — I nj unci ion to restrain 
use of “ trade name.”] — Affidavits in 
support of a motion for an inj miction 
to restrain the use of a “ trade name ” 
should inform tho ct. as to tho origin 
Ac meaning of tho term ; whether It is 
a fancy name Ac invented name or 
a more descriptive wortl. — Doitglas v. 
Looke (1915), 32 W. L. It. 251; 9 
W. W. It. 42; 24 D. L. It. 238.— 
CAN. 
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— Held : lie was bound to answer. — IT owe v. 
M‘Kernan (1862), 30 Beav. 647 ; 64 E. K. 1001. 

1417. Directed to details of plaintiff’s evi- 

dence — Sales of goods.] — In an action to restrain 
defts. from using a trade name & from selling their 
goods as the goods of pltfs., defts. by counterclaim 
claimed the like relief, & also an account of the 
goods sold by pltfs. as & for the goods of defts., 
<te of the profits of such sale. Both pltfs. & defts. 
claimed to derive their title under a partnership 
that had been dissolved in 18()1, & both had since 
that time carried on the same business. An inter- 
rogatory exhibited by defts. required pltfs. to set 
forth the quantities of goods sold by them since 
1801, distinguishing the quantities sold in each 
year ; —Held : the interrogatory was not for the 
ordinary purposes of discovery, but was directed 
to the details of pltfs.’ evidence, & was rightly 
disallowed. — Bknbow v. Low (1880), 1(3 C’h. D. 
03 ; .60 L. J. Oh. 3.5 ; 41 L. T. 110 ; 20 W. It. 2(55, 
C. A. 

Aimotdtiom : — Consd. Mi'Leau & IOkjjt v. JonoH (18!)2), (56 

Ij. T. GCui. Retd. Bolckow v. FLshor (18S2), 10 O. H. U. 

I HI ; Si rachuu, [180, -ij I Ch. 439. 

1418. Matters common to trade.] — P. & 

CO., who were pen manufacturers, brought an action 
for an injunction to restrain T. If. co., who were 
also manufacturers of pens, from passing off 
p(‘ns & boxes of pens of their manufacture as pens 
A boxes of pltfs. Defts. desired to administer a 
nuipber of interrogatories to pltfs., four of which 
were interrogatories asking whether the type, 
shape, or pattern of c(‘rtain specifi(‘d pens of pltfs., 
^ the box<‘s in whicli they were sold, were common 
to the trade ; tSc what other manufacturers used 
them, <fe in particular whether tliey had so sold 
jicns similar in pattern : — Held : the inter- 
rogatories proposc'd w<*re admissible with a sub- 
stitution for the words “ similar in pattern ” of 
words making that part of the first interrogatory 
applicable to p(*ns of the “ same ” j)attern& shape, 
or only colom'ably differing therefrom. 

Another interrogatory asked wludher the labels 
on the boxes of certain of pltfs.’ iiens bore certain 
specified trade marks now or formerly separately 
registered by pltfs. This interrogatory was dis* 
allowed. —P erry & Co., Ltd. v, Hessin Co. 
(IfilO), 28 n. 1\ C. 108. 

1419. Whether goods bore trade marks 

registered by plaintiff .] —Perry &; Co., Ltd. v. 

IIessin Co., No. 1418, ante. 


Huh-Seot. 5. — Evidence. 

A. In General. 

Evidence generally.]— Ace Evidence, Vol. XXII. 

1420. Probability of deception — Matter for court 
— After inspection of exhibits — & consideration of 
evidence.] — Payton X Co. v. Snelling, Lamlpard 

Co., No. 1310, ante. 

1421. — — Necessity for evidence — View by judge 
insufficient.] — London Genehai. Omnibus Co., 
Ltd. V. Lavell, No. 1374, ante. 

1422. Form of question to witness.] — 

Koyal Warrant Holders’ Ahsocn. v. Deane 
(Edward) & Beal, Ltd., No. 1580, poet. 

1423. Letters of request — Evidence on manner of 
dealing with goods in market.] — A co. who were 
manufacturers of lime Juice commenced an action 
against another co. for infringement of pltfs.’ 
trade marks & for passing off their lime juice as 


PART V. SECT. 6, SUB-SECT. 6.— A. 

t. Onus of proof.] — In the case of 
noiiost traders accused of passing oft 
tnelr goods as the goods of a rival 
J. — ^VOL. XLIII. 


pltfs.’ lime Juice. Pltfs. alleged that they owned 
certain trade marks & that they sold their lime 
juice in bottles which were moulded with repre- 
sentations of their trade marks, & they alleged 
that the moulding on defts.’ bottles was calculated 
to deceive. Both pltfs. & defts. put labels on their 
bottles, but pltfs. alleged that such labels fre- 
quently got iTibbed off. Both firms exported their 
lime juice to other countries, including Soutli 
Africa. Pltfs. made an application for a com- 
mission to take evidence in South Africa or 
alternatively for letters of request to issue They 
stated Hiat they wished to obtain evidence as to 
the circumstances &- conditions of the trade in 
South Africa. The application came before 
Astbury, j., in Chambers, to whom certain proofs 
of the proposed witnesses were submitted by pltfs., 
& an ord<*r was made for letters of request t-o issue. 
Ijeavt* was given to defts. to appeal, they 
appealed : —Held : evidence as to the manner 
in whicli the goods were dealt with in the market 
was material, & the ct. refused to interfere with 
the discriition of the learned judge ; the order 
made was right. —H ose (Ij.) & Co., Ltd. v. 
Alexander Ridiile Co., Ltd. (11)13), 31 R. P. C. 
48, C. A. 

li. Trap Orders and Displays. 

1424. Essentials to reliable trap orders— Notice 
to defendant — Of Incident relied on — As soon as 
order fulfliled.] —Ripley v. Griffiths, No. 1091, 
ante. 

1425. - — ---.]—Pltfs., who were manu- 

facturers of lubricating oil known as Castrol k> 
were the proprietors of a trade mark consisting 
of tliat word r(*gisteri‘d in class 47 in respect of 
lubricating oil, placed two trap orders, on Nov. 4, 
& Dec. 10, 1927, respectively, with deft., the 
proprietor of a garage & pidrol tilling station. On 
eacli occasion, it was alleged on behalf of pltfs. 
the oil asked for was “ (’fistrol C.” & the oil 
supplied by the employees of deft, was not “ Cas- 
trol ” oil. Pltfs. commenc(‘d an action to restrain 
passing off by deft, as “ Castrol ” oil of oil not 
manufactured by pltfs. An application by deft, 
for further particulars of the statement of claim 
was adjourned into ct. as a procedure summons 
& was refused. Deft, denied the alleg(‘d passing 
off. On an application by deft, for jiarliculars of 
the name & addi’css of a customer to whom it 
was alleged that one of the sales in question had 
been made, no order was made on pltfs. undei- 
taking to call him at the trial. The action sub- 
sequently came on for trial : — Held : the two 
trap orders on which the action was based were* 
not given either in sufficiently clear terms or to 
sufficiently responsible persons ; it was essential 
that trap orders on which it was intended to base 
actions should be given in clear terms to persons 
of responsibility ; &- notice should at the earliest 
date be given to deft, of the. particular incident 
relied on ; & the case had not been made out with 
sufficient clearness & certainty to justify the ct. in 
holding that there had been passing off. — Wake- 
field (C. C.) & Co., Ltd. v. Board (trading as 
Board (J. P.) Co.) (1928), 45 R. P. C. 261. 

1426. .] — ^Pllfs. in an action to 

restrain passing off had carried on since 1920 a 
business of manufacturing & selling potato crisps. 
At the time of the commencement of the action 
pltfs. were selling very large quantities of the crisps 
the bulk of which they packed for sale by retail 


complainant the rule of the cts. Is, that 
it llo8 upon complainant to mako out 
beyond all queetlon that the groods 
are so got up as to be calculated to 


deceive. — ^O oden (J. Edward) Ltd. 
V. Canadian Expansion Bolt Co., 
LTD. (1915), 8 O. W. N. 374; 33 

O. L. R. 689.— CAN. 
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dealers in paper bags retailed at 2d. each. The 
get-up of pltfs.’ distributing vans & of the tins in 
which the bags wore packed had remained constant 
for five years, the get-uiJ of the bags had remained 
constant foj* two years. In 1026^ deft., P., had 
formed deft. co. of whicii }i(‘ became the managing 
director. 1‘ltfs. alleged (infer alia) that defts. 
had got up thei?* vans, tins Hl bags in imitation of 
those of pltfs., «&, in particular, that pltfa.’ bags 
liad on them the device of a diamond with 
the words “ Smith’s Potato (’risps ” printed in 
colours inside the diamond, liaving the letters 
“ IT ” printed larger than the other letters, & 
that defts. had marked their bags with a device 
resembling a diamond, liaving the words “ Paige’s 
Potato Prisps ” printed in it & having th(‘ letters 
“ AI ” printed larger than the other letters. 
Also, pltfs. alleged that defts. had collected pltfs.* 
empty tins from retailers & had packed them on 
defts.’ vans in such a way as to produce the appear- 
ance of pltfs.’ vans. Defts. denied that their 
conduct of their business & the get-up of tlwdr 
vans, tins & bags were calculated to deceive the 
purchasing public into the belief that defts.* crisps 
were iiltfs.’ Also, they alleged that their methods 
of printing their name 6c of dealing with the empty 
tins weiv common to the trade : — Held : although 
some iiersons in the trad<i had failed to recognise 
the distinction between pltfs.’ defts.’ tins, their 
failui'c had bt‘en only momentary ; pltfs. liad 
failed to prove that there was any deot‘ption, or 
any risk of deception, 6c defts.’ goods were so got 
up & marketed as to be clearly distinguishable from 
those of pltfs. 

In every case of a trap order, given either to 
defts. themselves or to third parties, jiarticulars 
ought to be givc'ii. When tra)) orders are relied 
upon, tliey ought to be written orders in the 
plainest t erms ( 1 ^awkenc k, L. J . ).— Smith’s Potato 
(’Rises, IjTd. V. Pa I OK’s 1*otato Ckisi’s, Ltd. 
(1028), 45 K. P. (’. 132, (\ A. 

1427. Attention pointedly drawn to goods 

asked for.] — TuuEFrrr (11. 1*.), Ltd. & Truefiit 
V. Money, No. 1012, ante. 

1428. Clear terms.] — W akefiei.d (<’. (’.) 

& (’o.. i/ro. V. Board (trading as Board (J. P.) 

6c Po.), No. 1425, a^Ue. 

1429. .] — Smith’s 1*otato Piuses, 

Ltd. V. Paioic’s Potato Ciusrs, Ltd., No. 1426, 
ante, 

1430. Must be given to responsible persons.] — 

Wakefield (P. P.) &Po., Ltd. v. Board (trading 
AS Board (J. P.) & Po.), No. 1425, ante. 

1431. - ~ — Writing.]— Bmith’h Potato Pkisrs, 
Ltd. V, Paige’s Potato Prisps, Ltd., No. 142(5, 
ayde. 

1432. Essentials to reliable trap displays.] — 

Dunhill V, Bartlett 6c Bickley, No. 1347, rude. 


Mub-skct. (5, — Defences. 

A. In General. 

1433. Want of parties — Other parties necessary 
for part of relief sought - Whether plaintiff may 
allege waiver at hearing.] — Dent v. Turpin, 
Tucker v. Turpin, No. 1481, post, 

1484. Name of place applied to goods — Goods 
previously made at same place by others,] — 
Worcester Koyai. Porcelain Co., Ltd. v. 
Locke & Po,, Ltd., Same v. Khodes, No. 1077, 
ante. 

1435. Omission of company tg publish corporate 
name — Inadvertent omissloa.] — The inadvertent 
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omission of a limited co., ca^ying on a business 
under a trade name, to publish at the same time 
its corporate name in compliance with Companies 
Act, 1862 (c. 89), s. 41, will not prejudice the co.’s 
right to have the use of its trade name protected 
by injunction, & it makes no difference whether 
the CO. itself creaked <fc established such trade name, 
or acquired it by pimchase. — Kandall (H. B.), 
IjTI). V, British & American Shoe Po., [1902] 
2 Ch. 354 ; 71 L. J. Ph. 083 ; 87 L. T. 442 ; 50 
W. K. 097 ; 18 T. L. K. 011 ; 10 Mans. 109. 
Annotation : — Refd. Einployerb’ Liability Assco. (Jorpn. v. 

Sodgwiok, Colline, [1927} A. C. 95. 

1436. Plaintiff’s conduct misleading defendant.] 
— Pltfs., who were the registered proprietors of 
the trade mark “ Burgoyne,” for wine, sold by 
auction wine in casks bearing the inscription 
“ Burgoyne, Ivondon.” The wine had been con- 
signed to pltfs. on approval & rejected by them, 
& was sold on account of the growers. Defts. 
purchased the wine at the auction, & lesold it as 
“ Burgoyn{'’8 Superior Australian Burgundy.” 
On the trial of an action, to restrain the defts. fi'om 
infringing the iiltfs.’ trade make, & from passing 
off the win<* in quc*stion as being ])lifs.’ wine : — 
Held : ddts. were justified in coming to the con- 
clusion that the wine was Burgoyne’s wine, 6c 
they were so justified by reason of the conduct of 
idtfs. in tlie matter, & pltfs. were not entitled to 
any relief. — ^B urgoyne & Po., I^td. 6c Burgoyne 
p. Godfree & Co. (1904), 22 B. P. C. 168, C. A. 

Name on business premises purchased by defen-* 
dant.]— Nos. 1215-1217, ante. 

Delay or acquiescence.]— Nee Sub-scct. 7, B., 
post. 

Innocent user.] — See Sub-sect. 7, D., jwsi. 

B. Concurrent or General Vhcr. 

1437. Concurrent user.] — G. P. 6c Sons com 
inenced in 1880 to sell Sweet Guinea (Jold 
Tobacco, A Diey registered ” Sweet Guinea Gold ” 
with tlieir facsimile signature, as a trade mark 
on Doc. 3, 1880, 6c they sold tlieir tobacco witli 
a label comprising their registered trade mark. 
(). on Nov. 3, 1880, registered a trade mark for 
tobacco containing (he words ” Guinea Gold CHit.” 
(). 6c his successors O. & Co., Ltd., sold Guinea 
Gold Put tobacco, tliough not as largely as G. P. 
Sc Sons sold Sweet Guinea Gold. In 1886, G. P. 
6c Sons commenced to sell ” Sweet Guinea Gold ” 
cigarettes. At first, tliey were sold in red boxes, 
but fiDm July 24, 1893, they were sold in white 
boxes, the tops of which bore a label which was 
substantially a reproduction of G. P. & Sons 
tobacco label. Before July 24, 1893, O. 6c Co., 
Ltd,, designed a label for cigarettes under th<‘ title 
of ” Guinea Gold.” A few sample boxes were sold 
in Sept. 1893, but tlie sale of these cigarettes 
commercially did not begin until Aj^r. 1894. 
O. & Po.’s boxes resembled somewhat in appear- 
ance G. 1*. & Sons’ white boxes. G. P. & Co. 
brought an action against O. & Co., Ltd., to restrain 
them from selling their said cigai'ettes. It was 
proved, among other things, at the trial that pltfs.’ 
cigarettes were known as ” Guinea Gold ” as well 
as ” Sweet Guinea Gold ” Sc defts. had adopted 
their cigarette boxes in ignorance of pltfs.’ white 
boxes : — Held : the only important/ feature in 
either case was the words ” Guinea Gold ” to which 
pltfs. & defts. had an equal right Sc action must be 
dismissed. — Phillips (Godfrey) & Sons v. Ogden 
(Thomas) & Co., I/td. (1896), 12 R. P. C. 325. 

1438. .] — In 1888 E. commenced to call 

his blue “ Dolly,” & it was ordered, invoiced, Sc 
advertised thereafter as “ Dolly.” In 1894 a 
CO. was formed which took over the business of E, 
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In 1898 tho oo. commenced an action against G. & 
Son for supplying blue not being pltfs.’ to persons 
ordering “ Dolly Blue.” The blue so supplied 
was blue manufactured by R. & bore K.’s trade 
mark, which consisted of a washing tub called in 
some parts a “ Dolly ” tub & in other parts a 
” Peggy ” tub with the handle of a dolly or peggy 
stick projecting from it. R. had used this trade 
mark since 1871, & remstered it under the Trade 
Marks Act in 1870. It was admitted that R.’s 
blue was called ” Oval Blue ” &> was invoiced as 
” Oval ” ; but defts.’ case was that retail 
customei's often asked for it as ” Dolly Blue,” 
both before 1888 & since, & that there had, in 
fact, been a concurrent use of the word ” Dolly ” 
to describe E.’s blue & E.’s blue. It was held at 
the trial pltfs. entitled to an injunction. Defts. 
appealed to the Ot. of Appeal, who held that oon- 
cuiTent user* of the term ” Dolly ” to denote 
Ripley’s blue as well as pltfs.’ was proved, & the 
judgment of the judge at the trial was wrong. 
The appeal was allowed, Avith costs above A. below, 
&} pltfs.’ costs of the trial, which had been i)aid by 
defts., were ordered to be repaid to them, but with- 
out interest. Pltfs. appealed to the House of 
Lords Held : the coiumri-ent user was proved, 
A- the judgments of the Ct. of Appeal were right. — 
hiDGt: & Sons, Ltd. v. Gallon & Son (1900), 17 
R. P. 0. 557, H. L. 

Annotation : — Reid. AHhworth v. EiigliHh Curd Clothing Co, 

(No. 2), 11904] 1 Oh. 704. 

1439. Agreement for concurrent user void 

by foreign law.] — Pltfs. G., the Procurator of the 
Monastery of La Grande Chartreuse, Sc D., his 
Jjondon agent, brought an action to restrain A. 
from using tlio word ” Chartreuse ” in connection 
with liqueurs not made at the Monastery. Pltfs. 
alleged that ” (’hart reuse ” meant; liqueur made at 
the Monastery. Deft. A. was London agent of 
H Prench distillery at Voiron, Isere, in 1^’rance. 
Deft, alleged that ” Chartreuse ” was a generic 
word A publici juris, & further alleged a concurrent 
I'iglit of user in his principfd of the name under 
an agreement, the meaning of which had been 
determined by a French (Jt. of First Instance. 
Pltfs. contended that the agreement was null 
Sc void, according to French law, Sc could have 
no effect in England : — Held : apart from the 
agi cement, phis, were entitled to an absolute 
injunction ; but having regard to the agreement 
Sc the French judgment thereon, an injunction 
would be granted in special terms, with liberty 
to apply should an appeal from the French judg- 
ment be successful. — Greziek Sc Doyle e. Authan 
(1895), 13 R. P. G. 1. 

Anmdation: — Consd. Key r. Lccoulmier, [1998 J 2 Ch. 715. 

1440. Effect of discontinuance by one party.) 

— Daniel Sc Arteii v. Wiutehousk, No. 1117, 
ante. 

1441. What amounts to— Use during plain- 

tiff’s military service. ] — I’olret v. Poirei’ 
(Jules), Ltd. & Nash, No. 1142, ante, 

1442. .]— K. Y. & CO. were the registered 

proprietors of a trade mark registered in 1886 in 
class 43 in respect of wines Sc spirits. The trade 
mark consisted of a representation of a Portuguese 
bullock cart loaded with a pipe of wine, efrawn 
by two oxen Sc accompanied by two human figures, 
the one in front of the cart Sc the other beliind. 
In 1886 tlie predecessors in business of G. O. & 
cq. commenced to use on circulars in connection 
Avitb the sale of port a representation of a bullock 
cart loaded with a pipe of wine, drawn by two 
oxen Sc with one human figure standing on the 
cart. In 1912 G, O. Sc oo. commenced to use their 
device on the labels of their bottles, Sc in 1910 they 


commenced to use a label bearing their registered 
trade mark consisting of the word ” Regent ” Sc 
underneath it theii* bullock cart device. In an 
action for infringement Sc passing off brought by 
E. Y. & CO. against G-. O. Sc co. defts. contended 
that they had not infringed by reason of the 
differences between the two devices. Sc that, a 
representation of a bullock cart being common 
to tlie trade, in comiiaring the two marks every- 
thing except the differences must be disregarded ; 
that there had been no passing off ; that they had 
used their device since a date anterior to the user 
or registration by the pltfs. of their device ; that 
pltfs. had acquiesced in their user : — Held : 
defts.’ user of an ox cart device had been anterior 
to that of pltfs. ; in view of the wide user Sc vague 
signification of an ox cart device, defts.’ use of 
such a device had uot been used as a trade mark, 
but this device had been used in pui‘8uanc<^ of tlie 
common usage in th(‘ trade Sc was only an indication 
of trade Sc assocn. with Portugal, Sc d(‘fis. had not 
infringed pltls.’ trade mark. — Y ounc; Sc (’o., 
Ltd. r. Grierson, Oldham Sc Go., Ltd. (1924), 
41 R. P. (’. 548, G. A. 

Annotation :-~CoBad, Stone* v. Slocluco Mumifucturinff Co. 

(1928), 15 127. 

1443. General user.] — Wolff Sc Son v. 
NoriTSCH, No. 1095, ante. 

Mailer Common to 'Trade. 

1444. Get up.] —J amieson Sc Go. v. Jamieson, 
No. 1151, ante. 

1445. .] —Pltfs., who sold ” Royal ’’coffee in 

tins, some of wliich boro red, blue, Sc green labels, 
while others were enamelled in the same pattern 
on a rod or blue ground, brouglit an action to 
restrain dells, from selling ” Palais Royal ” coffee 
in tins which were enamelled in a somewhat 
similar ])attern on a gj'oen or chocolate ground. 
D(*fts. Ac their prodecossors had for many years, 
tV before jiltfs.’ ” Royal ” coffee was on the market, 
sold ” Palais Royal ” coffee in tins with certain 
])ap(‘r labi'lh, which bore no resemblance to pltfs.’ 
labels in iiattern Sc colour, Sc they subsequently 
began to usi' enamelled tins having a green or 
clioculaie ground, the use of which tins i)ltfs. 
sought to restrain •. — field : as the similarities 
between pltfs.’ Ac defts.’ tins were so great, Sc as 
defts,’ tins as a whole so nearly resembled in general 
appearance pltfs.’ tins as to bo calculated to 
deceive, pltfs. were entitled to an injunction Ac 
other consequential relief. Defts. appealed. Tlio 
aivpeal was allowed. 

If the resemblance consists only in that which 
• is common to the trade, to hold that pit f . is entitled 
to succeed would give a monopoly of the common 
features (Lind ley, M.R.). — Payton Ac Go., TjTD. 
r. Titus Ward Ac Go., Ltd. (1899), 17 R. P. G. 
58, G. A. 

Annotation : — Refd. lie Crook’s Trade Mk. (1914), 1 10 L. T. 

474. 

1446. .] — The predecessors of pltfs., who 

were cigar manufacturers, in 1888 commenced to 
sell cigars under the name “Marcella,” having 
round them a naiTOwband of red paper live thirty- 
seconds of an inch in width, with the iifime of the 
brand printed thereon in white. They contended 
that these cigars were so well known, Ac so much 
asked for as “ narrow red band ” cigars, as to entitle 
them to an injunction restraining the sale by the 
deft, of cigars bearing similar bands three- 
sixteenths of an inch in width, Ac sold under the 
name “ Purnella.” Deft, alleged that he had sold 
“ Purnella ” cigars since 1882 in large quantities, 
Ac other cigars bearing similar bands since 1878, 
but produced no documentary evidence of orders 

Y 2 
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Sect, G . — Action for 'passing off: Sub-sect. 0, C., D. 

E. (g), {h) Ac (c). ] 

for or sales of “ Purnelia " cigars with a narrow red 
band prior to 1901, when pltfs. first knew of his 
cigars. Evidence was also given of other long uses 
of cigar bands of practically the same width &> 
style : — Held : pltfs. had not established an 
exclusive right to a narrow red band, <&, upon the 
evidence as a whole, pltfs. had failed to satisfy 
the ct. that wliat deft, was doing was calculated 
or intended to deceive. — Impeuiajl Tobacco Co. 
(of Great Bjutain & Ireland), J^td. v. Purnell 
ik Co. (1904), 21 R. P. C. 698, C. A. 

1447 . .] — Williams (J. B.) Co. v. Bronnley 

(H.) & Co., Ltd., Williams (J. B.) Co. v. Williams, 
f^o. 1162, ante, 

1448 , .J — CoBDES V. Addis (R.) & Son, No. 

1088, ante. 

D, Trade Mark Not Registered or Not Registrable. 

1449 . Mark capable of registration — But not 

registered.] — Pltfs. in the action sold t(‘a in packets 
in buff wrappers, liaving printed on them in choco- 
late coloui’cd ink (a) pltfs.’ registered trade mark, 
wluch was circular, of a tower ; (6) certain dis- 
tinctive letterpress, tlie whole being arranged in a 
distinctive manner. They asked for an injunction 
to restrain defts., who were selling tea packed in 
buff wrappers, have printed on them (o) a circular 
trade mark which comprised four towers ; (&) 

certain letterpress, the whole being arranged in a 
manner very similar to that adopted by pltfs. 
Defts. contended that pltfs. were precluded by 
Patents, Designs, & Trade Marks Act, 1883 (c. 67), 
s. 77, from bringing tlioir action, because portions 
of the got up of their packets could liavo been 
registered under sect. 04 of the Act, & were not so 
registered : — Held : pltfs. were entitled to an 
injunction independently of Patents, Designs, & 
Trade Marks Act, 1883 (c. 57). — Great Tower 
Street Tea Co. v. Langford & (’o. (1887), 6 
R. P. C. GG. 

1450 , Mark not registrable — Concurrent user — 
No opposition to registration.] — Pltfs. had a large 
export trade in bottled beer & a small local trade in 
England. Defts. sold bottled beer in England 
only. Both sold beer in the north of London. In 
1879 pltfs. registered as a new mark for beer a 
picture of a stout man, with the words “ John Bull 
Brand ” ; & in 188G they registered as a new mark 
for beer a label containing the old mark with some 
additional words. In 1884 defts., in ignorance of 
1)11 fs.’ rights, adopted for their beer a label con- 
taining a picture of a fat man At the words “ John 
Lull IJogistered ” ; & they continued this user 
after knowledge of pltfs.’ marks. This label was 
not registered as a trade mark, but only registered • 
at Stationers’ Hall. Pltfs. moved to restrain defts. 
from infringing their trade marks Ac from passing 
off their beer as pltfs.’ Defts. moved to have 
pltfs.’ marks expunged. In the course of the 
trial it was discovered that the words “ John Bull ” 
had been used by anothej’ firm in connection with 
beer from 1875 to 1890, but their beer had only a 
local sale, & the use of those words was now 
abandoned : — Held : assuming the registration 
of the words “John Bull’’ might have been 
successfully opposed, the ct. ought not now, in the 
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exercise of its discretion under Patents, Designs, Ac 
Trade Marks Act, 1883 (c. 57), s. 90, to order those 
words to be expunged. — P aine & Co. v. Daniells 
A c Sons’ Breweries, Re Paine Ac Co.’s Trade 
Marks, [1893] 2 Oh. 5G7 ; 02 L. J. Ch. 732 ; 08 
L. T. 801 ; 42 W. K. 40 ; 9 T. L. R. 457 ; 2 
R. 491 ; 10 R. P. C. 217, C. A. 

Annotations: — Consd. Re Talbot’s Trade Mk. (1894), 63 
L. .T. Ch. 264 : Re Wright, OroBBloy’s Trade Mk. (1898), 
16 R. P. C. i31. Retd. Field v. Wagol Syndicate, Re 
Trade Mk. 96,997, [1900] 1 Ch. 661 ; Bourne v. Swan & 
Edgar, Re Bourne’s Trade Mk. (1902), 72 L. J. Ch. 168 ; 
Boord V. Huddart (1903), 89 L. T. 718 ; jRc Crosftcld, Re 
California Fig Syrup Co., Re Brook, [1910] 1 Ch. 130; 
Scott Paper Co. v. Drayton Paperworks (1927), 44 R. P. C. 
629. 

1451 . Word pubiicl Juris.] — (1) Where 

appits., in 1889, registered in the colony under 
Trade Marks Act, 1805, the word “ Maizena,” 
which they had invented in 1856, registered & 
enforced in other countries, hut had for a quarter of 
a century allowed to be used in the Colony as a 
term descriptive of the article, & not of their own 
manufacture thereof : — Held : the word had 
thereby become pub lid juriSy Ac was no longer 
registrable as a trade' mark. 

(2) \Micre resps. had applied the word lo their 
own manufacture', but did not try to pass the same 
off as that of appits. by the use of labels Ac packets 
calculated to deceive the public on that point ; 
slating, on the contrary, the name of the maker, 
place of manufacture, Ac other necessary particu- 
lars : — Held: they could not be restrained from 
so doing. — N ational vStarch Manufacturing 
C o. V. Munn’k Patent Maizena & Starch Co.y 
[1894] A. C. 275 ; 03 L. J. P. C. 112 ; 6 R. 402, 
P. C. 

.] — See, generally, Part I., Sect. 2, ante. 

E. Misrepresentation by Plaintiff. 

(tt) hi (icneral. 

1452 . General rule.] — P erry v. Truefitt, No. 
1218, ante. 

1453 . Misrepresentation as to quality.] — E st- 
court V. Estcourt Hop Essenc e Co. (1875), 10 
Ch. App. 270 ; 44 h. J. Ch. 223 ; 32 L. T. 80 ; 
23 W. R. 313, L. C. Ac L. JJ. 

Annotations : — Reid. Goodfcllow i\ I'linrc (1887), 35 Oh. D. 
9 ; Etio V. Dunn (1890), 16 App. Cas. 252. Mentd. Rotoh 
V. CroHbio (1909), 64 Bol. Jo. 30. 

1454 . Injunction refused until plaintiff’s 

title established.] — Pltf. had made a new sort of 
mixed tea, Ac sold it under the name of “ Jlowqua’s 
Mixture ’’ ; but, as ho had made false statements 
to the public as to the teas of which his mixture 
was composed, Ac as to the mode in which they were 
procured, the ct. refused to restrain deft, from 
selling tea under the same name, until pltf. had 
c'.stablished his title at law.- — P idding v. IIow 
( 1837), 8 Sim. 477 ; 6 J.. J. Ch. 345 ; 50 E. R. 190. 
Annotations: — Reid. Perry r. Truofltt (1842), 6 Boav. 06; 

Flavel V. Harrlwon (1853), 10 Rare, 467 ; Leather Cloth 
Co. V. American Leather Cloth Co. (1865), 6 New Rep. 
209 ; Morgan v. M’Adam (1866), 36 L. J. Ch. 228 ; Ford 
v.Fobter(1872), 7 Ch.App.611 ; Cbeavin r. Walker (1877), 
37 L. T. 300 ; Eno v. Dimn (1890), 15 App. Cas. 252 ; 
Rile Bean Manufacturing Co. v. Davidson (1906), 23 
R. P. C. 725. 

1455 . Misrepresentation as to place of manu- 
facture.] — Pltfs., who were manufacturers of Ac 
dealers in cigars in England, imported from 
Germany cigars made of Ilavannah tobacco. 


PART V. SECT. 6, SUB-SECT. 6.— 
E. (a). 

1462 i. General rule .] — Bile Beans 
Manufacturing Co., Ltd. v. David- 
son (1906), 8 F. (Ct. of Seas.) 1181 ; 
43 Be. L. R. 827 ; 14 S. L. T. 294.— 

SOOT. 


1463 i. Misrepresentation 08 to quality.] 
— On a motion for an injunction to 

?irevont the use or imitation of pltfs.’ 
rade names for their medicinal j»re- 
paratlons, the truth or falsity of the 
representation as to the curative value 
& Ingredients of such preparations 
made by pltfs. in the advertisements 


issued by them is relevant, & questions 
addressed to pltfs.’ manager, on his 
cross-examination on his affidavit filed 
in support of the motion, with a view 
to elicit ovldenoo of such falsity, must 
be answered by him. — Noel (Thbo) Co. 
V. ViTM Ore Co. (1907), 17 Man. L. R. 
87.— CAN. 
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Tlierc was no direct evidence as to the place where 
they were manufactured, but the ct. found as a 
fact that they were also manufactured in Germany. 
Pltfs. sold these cigars in England in boxes on 
which was a label containing their trade mark 
which consisted of the words “ Jja I’ureza,” & a 
pictorial representation of an Indian woman in a 
state of semi-nudity holding up a bundle of cigars, 
two winged boys each holding a shield, & a back- 
ground representing a portion of some tropical 
coimtry. On one shield was depicted the arms of 
Spain, & on the other those of llavannah. In the 
trade mark as registered the shields were blank. 
A smaller label contained what was apparently 
the lithogi*aphed signature of “ Ilamon Komnedo.” 
On each box were branded the words “ La Pureza ” 
tVi “ Ilabana.” It was proved that “ La Pureza ” 
was an old brand, long disused, of Havannah 
cigars, At that there was no known existing person 
of file name of “ Kamon Romnedo ” : — Held : 
as the trade mark, & other marks on pltfs.’ boxes 
together amounted to a “ dressing-up ” of pltfs.’ 
cigars & a misrepresentation that they were cigars 
manufactured in the Havannah, the action must 
be dismissed. — Newman v. Pinto (1887), 57 L. T. 
81 ; 3 T. L. R. 385; 4 R. P. C. 508, C. A. ; revsg. 
S. C. sub nom. Nathan, Newman & Co. v. Pinto 
(Henry) & Sons, 3 T. L. H. 380. 

: — Consd. Lewis’s v. Ooodbody (1892), 67 L. T. 
194 ; Warsop v. Wai-sop (1904), 21 K. P. C. 481. Refd. 
Juy V. Ladler (1888), 4 0 Ch. D. 649 ; Horgroavo r. Free- 
man (1891 ), 7 T, L. li. 585 ; Jamieson v. .Tamieson (1898), 
15 J{ P. C\ 169 ; Bile Bean Manufactnrliig Co. r. David- 
son (1905), 22 B. C. 553 ; 1‘lotzker v. Lucas (1907), 
21 IL P. C. 551. Mentd. BabChel v. London Illustrated 
Standard Co , [1900J 1 Cli. 73. 

1456. No intention to mislead.] — Pltf. is entitled 
to an injunction restraining a rival trader from the 
use of a name wliicli is a substantial part of his 
trade mark, notwithstanding a misrepresentation 
of fact on the labels constituting the trade mark. 
Sucli a misropr<‘sentation, in the absence of any 
design to mislead, docs not disentitle pltf. to relief. 

Appit., pltf. in the action, was the owner of a 
trade mark registered in England in Jamaica, of 
whicli the worils “ Club Soda ” were part. On the 
mark were t he words “ Manufactured in Ireland by 
U.K.’s Royal liOtters Patent.” There was no 
patent for the manufacture. Resps., whose labels 
were easily disl ingiiishable from tliose of appit., 
used the words “ (’lub Soda” on tlieir labels to 
describe their own goods: — Held: appit. was 
<‘ntitled to an injunction restraining resps. from 
tile use of those words.— Cochrane v. Macntsh, 
[1803] A. (\ 225 ; 35 L. J. R. C. 20 ; 74 L. T. 109, 
P. C. 

Annotation •-Refd. Powell V. Birmingham Vinegar Bicwtry 
Co., [1896] 2 Ch. 54. 

(6) As to Registration of Marie. 

1457. Use of “ trade mark — What representa- 
tions Implied — ^That device was registered mark.] — 

A firm of retail dealers, who carried on business in 
several different branches of trade, registered a 
trade mark for wearing apparel. 1''hey subse- 
quently employed the same mark, with the words 
“ trade mark ” attached thereto, upon the labels 
used in their tobacco department. No such mark 
had in fact been registered by them in respect of 
tobacco. Ilpon the same labels the firm used a 
device which had been registered by R. in respect 
of tobacco, & had been assigned by him to W., an 
employ^ of the firm. W., having left the employ- 
ment of the firm, granted a licence to G. to use his 
trade marks, & G. sold tobacco with a label similar 
^ that of the firm. The firm commenced proceed- 
ings against G. to restrain him from passing off his 
goods as & for the goods of the firm. Upon motion 


for an interim injunction : — Held : (1) the use of 
the words “ trade mark ” on goods, attached to a 
device, amounted to a representation to the public 
that that device was a registered trade mark ; 
(2) there was also a representation that the 
device registered by R. was the registered trade 
mark of pltf. ; (3) pltfs. having been guilty of 
misrepresentation to the public, were not entitled 
to relief. — L ewis’s v. Goodbody (1892), 37 L. T. 
194. 

Annotaiions : — As to (1) Expld. Son Sen Co. r. Biltton, [1 8991 

I Ch. 692. Dbtd. Hubbuok v. Brown (1900), 17 K. 1*. C. 

148. 

1458. .] — In an action to restrain 

the passing off of goods as those of pltf., where deft, 
has so imitated the general get-up adopted by pltf. 
a.s to be likely to deceive an unwary ptu’chaser into 
the belief that the goods he is buying are the goods 
of pltf.’s manufacture, the mere fact that pltf. has 
employed on packages of his goods the words “ trade 
mark,” when in fact he has no registered trade 
mark, but is only entitled to a trade mark by user, 
is not sufficient to disentitle )iim to relief by way of 
an interlocutory injunction ; for the use of the word 
does not necessarily imply that the person using it 
has a registered trade mark. To disentitle pltf. 
to relief in such a case there must be other circum- 
stances, besides the use of the word ” trade mark ” 
to imply, contrary to the fact that he has a regis- 
tered trade mark. — S en Sen Co, v. Britten, 
11899] 1 Ch. 692 ; 08 L. J. Ch. 250 ; 80 L. T. 278 ; 

I 47 W. R. 358 ; 15 T. L. R. 238 ; 43 Sol. Jo. 315 * 
13 R. P. C. 137. 

Annotation — Apld. Hubbuck t). Brown (1900), 17 II. T. C, 

148. 

1459. That device was registered mark 

of plaintiff.] — L ewis’s v. Goodbody, No. 1467, 
ante. 

1460. - - - Whether bar to relief.] — Lewis’s v, 
Goodbody, No. 1457, ante. 

1461. .1 —Sen Sen Co. v. Britten, No. 

1458, ante. 

1462. Use of “ registered ** — Costs disallowed.] — 

Pltfs. were old established manufacturers of “ B. 
Warsop’s Cricket Bats.” Deft., Alfred Warsop, 
who was formerly in pltfs.’ employ, commenced 
to sell ” A. Worsop’s World-renowned Cricket 
Bats,” stamped with his initial & surname, & with 
a device somewhat similar to that which appeared 
on pltfs.’ bats. The word “ registered ” appeared 
on both bats, pltfs.’ device being in fact registered 
as a trade mark, but not deft.’s, althougli steps had 
been taken to obtain registration. On pltfs.’ 
motion for an interim injunction, no order was 
made on deft, undertaking to sell his bats without 
any mark except liis name &; address ” Maryle- 
bone ” : — Held : the markings on the two bats 
were so distinct that it was impossible for an 
average man about to purchase a cricket bat to be 
deceived into thinking that doft.’s bat was pltfs.’ ; 
& the action was dismissed, -but without costs, by 
reason of deft.’s wrongful user of tlie word “ regis- 
tered.” — W arsop (B.) & Hons, Ltd. u. Warsop 
(1904), 21 R. P. C. 481. 

(c) Use of Patent ” or ” Patented.'' 

1463. Whether bar to relief — No patent granted.^ 
— Sykes v. Sykes, No. 1147, ante. 

1464. .] — The ct. refused to grant an 

injunction at the suit of Flavel to restrain Harrison 
from making & selling a stove by the name of 
“ Flavel’ 8 ” Patent Kitchener, on the ground, first, 
that Flavel had falsely assumed to describe the 
article as being patented ; &, secondly, that he 
had known of the use of the name by Harrison four 
months before he applied for the injunction. But 



326 Trade Marks, Trade 

Sect. 6 . — Action for passing off: Sub-sect, 6, E, 

(r), F,] 

the ct., not deciding the question whether Flavel 
had or had not a legal remedy, retained the bill, 
giving him liberty to bring an action. — Flavel v. 
Harrison (1S53), 10 Hare, 467 ; 22 L. .1. Ch. 860 ; 
22 li. T. O. S. 18 ; 17 Jur. 308 ; 1 W. B. 213 ; 68 
F. K. 1010. 

Annotations : — CoQSd. Leather noth Co. r. American 
Leather Cloth Co. (1 80.5), 1 1 II. L. C5 ih. r.2:L Apld. Morgan 
r. M'Adam (1800\ 'Mi L. .T. Ch. 228. Expld. Ford v. 
Foster (1872), 7 Ch. App. 611. Consd. Cljoavln r. Walker 
(1877), 5 Ch. D. 8.50. 

1465. .J— Ford v. Foster, No. 1101, 

ante. 

1453 . .j — use of the word 

“ Patent ” in tlie trade mark is a misrepresenta- 
tion, wliich debar pltfs. from any relief. — H ubbuck 
(Thomas) <te Son, I.td. Hrown (William), Sons 
& Co. (1900), 17 R. P. C. 638, C. A. 

Annotation : — Refd. Alawka Pa<*kerfl’ AsRoen. v. Crookfl 
(11)01), 18 It. P. C. 129. 

1467. .] — It is clear to my mind that 

it was intended to represent & did represent that 
this was a leather cloth which was in some sense or 
other the subject of a patent. Such a leather cloth 
never was the subject of a patent. It appears to 
me, therefore', that tlu're is upon the face of it that 
falsehood which has b(‘en held in this ct. to dis- 
entitle pltf. to relief (.JoNPis, V.-(\).-- Leather 
Cloth ('o. ik Lorhont (1869), as reported in L. R. 
9Eq. 345 ; 31 J. C. 328. 

Annotations ’ — Mentd. Alhojjp v. Whealcroft (1872), Ji. Tl. 
1.5 Eq. .59; v. Dailey (1878), 47 L. J. Ch. .567 ; 

ItonRillon r. Uousillon (1886), 14 Ch. 1). 351 ; Davlos r. 
Davlcf, (1887). 36 Ch. ]). 3.59 ; Mills v. Dunham. (18911 
1 (Tl. 576 ; Hudlsche Anllln utid Soda Fahrik v. Hchotl, 
Segiiei, [18021 3 (Ti. 447 ; Moenieh r. FeiK'Stro (1892), 67 
L. T’. 662 ; Nordi'iifelt v. MuxJm-Nor<leiifolt Gnus A: 
Ainmuiiilion Co., (18911 A. C. 535 ; North Wcbtern Salt 
(/o. V. Fh'ctrolytic Alkali (’o. (1912), 107 L. T. 439 ; Morris 
r. Haxtlby, [1916] A. (’. 688 ; Hmedley’s v, Hmodloy 
(1918), (19211 2 (Tl. 580,11.; McEllislrlm v. Bally* 
mawlljgott Co-op. Agrrioultural A: Dairy Soc., (19191 
A. 0. 548; Ropeways v. lloyle (1!)19), 120 L. T. 538; 
Atlwood r, Lamont, (1920] 3 it. B. 571 ; British Conereto 
C’o. V. SchellT, |1921J 2 Ch. 563. 

1468. Goods known to trade as patent.] 

— The use of the word “ patent ” as part of the 
description in a label or trade mark ot goods not 
protected by a iiat.ent, is not such a misrepresenta- 
tion as to depiive tlie owner of his right to be pro- 
tected against an infringement of his label wliero 
the goods have, from the usage of many years, 
acquired the designation, in the trade generally, of 
patent. — Mar.shai.l v. Posh (1869), L. H. 8 Kq. 
6.51 ; 39 L. J. Vh. 225 ; 21 L. T. 260 ; 17 W. R. 
1080. 

Annotation ; — Distd. Leather (''hdh Co. v. Lorsonl (1869), 
L. K. 9 Kq. 345. 

1469. Use of ** Manufactured byH.M, 

Hoyal Letters Patent.’*] — Cochrane v. Macnish, 
No. 1456, ante. 

1470. Patent expired.] — J’ltfs., who repre- 

sented the oiiginal patentees of an article, the 
patent for the manufacture of which had expired, 
continued to use labels on their goods, imnted from 
the original blocks belonging to the patentees, on 
which labels the goods were described as patented. 
Lefts, adopted & issued labels, closely resembling 
those of X)ltfs. & under such cii'cumstances, 
although the description of pltfs.’ goods on their 
labels as being patented had ceased to be strictly 
true, the ct. granted an injunction, restraining 
defts. from using labels bearing an inscription 
appearing to designate the goods contained therein 
as being manufactured by pltfs. — Edelsten v, 
Vick (1853), II Hare, 78 ; I Eq. Rep. 413 ; 18 
Jur. 7 ; 68 E. R. 1194. 

Annotations ; — Expld. Lcaihor (2Jloth Oo.r. American Leather 


Names and Designs. 

Cloth Co. (1865), 11 H. L. C3as. 523 ; Morgan u. M'Adam 

(1606), 36L. J.Ch. 228. Consd. Marshall r. Ro8h(]869), 39 

L. J. Ch. 225. Refd. Choavln v. Walker (1877), 5 Ch. D. 

850. 

1471. Misrepresentation a question of 

fact.] — Gridley V. Swinbornb, No. 845, ante, 

1472. Patent allowed to drop before expira- 

tion.] — trade mark describing the articles on 
which it is impressed as “ patented ” is a proper one, 
if the statement was true at the time the mark 
was adopted, though the patent has been allowed 
to drop before its expiration. — ^Leather Cloth Co., 
Ltd. V. Htrschfeld (1863), 1 New Rep. 551 ; 
subsequent proceedings^ 1 Hem. & M. 295. 

1473. .] — In 1862 letters patent for 

an improved water filter were taken out by S. C. 
in the name of himself & his son G. C. In the 
same year 8. C. died, & the business was after- 
wards carried on by G. C., who made & sold filters 
under the patent, & affixed to each filter a label 
bearing the inscription, “ S. C.’s improved patent 
gold medal self-cleaning ra^iid water lilier.” In 
1865 the patent was allowed to drop. In 1867, 
O. C. began to use his own initials instead of his 
father’s on the labels, &l, notwithstanding the 
expiration of the patent, lu' continued to place 
above the descriiitive words a medallion containing 
the royal arms, surmounted by the words, “ I^y her 
Majesty’s Royal Lettoi's Patent.” 

In 1875, defts., who had formerly been in G. C.’s 
employ, commenced to manufacture & sell inters 
similar in appearance of those of G. C., & on which 
were affixed labels bearing the inscription “ S. C.’s 
patent prize medal self-cleaning t'apid water 
lilier, improved manufactured by W. & Co.” : — 
Held : G. C. was not entitled to an injunction 
restraining defts. from using the labels, (a) because 
the label used by G. C. was not a trade mark, but 
only a description of the article as made according 
to »S. C.’s patent, winch was common to all the 
ni blic ; {b) because deft.’s label was not a frau(lu- 
ent imitation of that of tl. C., calculated to deceive 
the public ; (c) because G. C.’s label, taken in con- 
junction with the royal arms, constituted .such a 
false representation of the subsistence ot the 
patent as to disentitle him to relief. — Cheavin 
V. Walker (1877), 5 Ch. I). 850 ; 46 L. J. Ch. 686 ; 
37 L. T. 300, Ck A. 

Annotaii<ms lie I’almor’s Trade Mk. (1883), 24 

oil. J). 504. Distd. Gridl(‘y r. Swinborno (1888), 52 J. P. 

791. Apld. IteddawQV n. Banhain, [1895] 1 B. 2866 

Consd. Powell r. Birmingham Vinegar Brewery Co., [1896J 

2Cli. 51. 

1474. Use of word merely collateial mis- 

representation.] — Perry Ac Co. v. Hessin (T.) 
(’o.. No. 1.301, ante, 

F. Acts of Servant. 

1475. Whether employer liable — Efleot of pro- 
hibition of act.] — Pltf. co.’s wine & no other being 
known as ‘‘ Big Tree Brand ” they brougiht an 
action against an hotel co. for an injunction io 
restrain them from offering for sale or selling other 
wine as “ Big Tree Brand.” It was proved that 
defts.’ waiters on many occasions when “ Big Tree 
Brand ” wine was ordered at defts.’ restaurants 
tendered other wines, & when the question was 
raised asserted that they were that brand : — Held : 
it was no defence that the waiters had been told 
that they should not do anything of the sort, & 
that they were acting contrary to their order ; 
deft, corpn. was responsible for the misrepresenta- 
tions of its waiters ; & an injunction was granted. 
— Grierson, Oldham & Co., Ltd. v, Birmingham 
Hotel & Restaurant Co., Ltd. (1901), 18 
R. P. C. 158. 
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1476. Absehoe of guilty knowledge.] — The 

manufacturers & their Liondon agents sold a 
jiqueur known as “ Cr^me de Mentho Glaciale ” 
in bottles, shaped somewhat peculiarly but common 
for such liqueurs, with a label upon them bearing 
those words, & underneath that label a rectangular 
slip with the word “ Cusonier ” in plain letters. 
The managing director of the London agents, 
having had his suspicions aroused as to the passing- 
off of a liqueur which was not pltfs. at the bars of 
the Gaiety Theatre, which was controlled by defts., 
purchased from a barmaid there a bottle from 
which he had been sui)plied with liqueur in response 
to a request for a glass of “ Gusenier’s Crdme de 
Menthe.” The liqueur was not of pltfs.’ manu- 
facture, & the bottle bore the label of another 
manufacturer named Perrier with the “ Cusenier ” 
white rectangular slip stuck over tlie word 
“ Feriier.” It was not proved Iiow the bottle had 
been put into this condition, Ac defts. sought 
to show by their cellar books that they could not 
iiavo had, on the day in question, a Perrier bottle 
with or without an additional lab<‘l : — Held : 
defts., whether with tlie guilty knowledge of their 
tlirectors or not, bad passed off as a liqueur of 
pltfs. that which was not a liqueur of pltfs., Ac 
jdtfs. wert‘ entitled t ;0 an injunction, with 20‘f. 
damages Ac costs. — G usknier (E.) Film, AtnIij, et 
(’ oMPA(JNTR & George Idle GiiAPitfAN Ac ('o., Ltd. 

Gaiioty Barr Ac Bestaurant Go., Ltd. (1902), 
19 B. P. G. ;i57. 

1477. In absence of explanation.]— Pltfs. 

were the owners of a brand of cigars well known as 
“ La (’orona,” Ac were the i)roprietors of a trade 
mark i^egistered under the Act of 1906 of which 
those words were a prominent part. Ac the words 
appeared on the outside Ac inside of the boxes in 
which their cigars were sold. Much cigars were 
asked for as “ La (’orona ” or “ Gorona.” The | 
word Goronas ” was used by a number of manu- 
facturers of cigars to indicate, not a brand, but a 
particular shape or a ])articular size Ac shape. 
Lefts, were restaurant keepers in (’heapside, Ac 
sold cigars to their customers Ac sometimes tn other 
jieople. J^Jtfs. complained of the sale by defts. of a 
bundle of cigars on the ribbon of which the words 
“ Gorona de Alfonso ” appeared under the words 
“ Aronyas del Bey,” Ac complained also of two 
sales, one of ” Gorona ” cigars Ac tlie other of “ Tja 
Gorona ” cigars by a boy employed by pltfs. in the 
restaurant- to sell cigars. On the first mentioned 
sale tlu* goods were describ(*d as ” (^abinet 
Goronas” in the receipt given to the purchaser. 
It was held at the trial that, having regard to the 
use of “ Goronas ” as a size mark, a pei'son seeing 
the ribbon would not be entitled to assume that 
“ Corona ” as used on it meant the brand, Ac that 
the ribbon was not calculated to deceive, Ac that 
on tlie first sale there was no passing off ; that on 
the other two sales there was passing off by the 
boy, but that it ought not to be inferred that he 
was authorised to do so or that defts. were guilty 
of passing off ; Ac that there was no infringement of 
trade mar*k. Judgment was given for the defts. with 
costs. Pltfs. appealed, but on the appeal relied 
only on passing off : — Held : defts. were, in the 
absence of any explanation, responsible for the 


passing off by the person entrusted with the sale 
of cigars, Ac on the facts pltfs. were ent-itled to an 
injunction. — H avana Cigar Ac Tobacco Fac- 
tories, Ltd. V. Tiffin (1905), Ltd. (1909), 20 
R. r. G. 473, O. A. 

Anrutiaiion : — Reid. Havana Cigar & Tobacco FacforlcB u. 

Oddenino, [1924J 1 Ch. 179. 

1478. Absence of fraud — Distinction 

between claim for injunction & claim tor damages.] 

— Pltfs., who were respectively the proprietors of 
two well known soaps called “ Imx Ac “ Monkey 
Brand,” each commenced an action against deft, 
society claiming an injunction to restrain them from 
passing off any soap not manufactured by jdtfs. 
as Ac for pltfs.* soap. Defts. were a co-operativ(" 
society having several shops in the district of 
Masbro’, Ac they received their supplies from a vei’y 
large trading corpn. called the (^-operative Whole 
sale Society, deft, society being, in conjunction 
with other ^ similar local societies, a constiDiont 
memb('i* of this corpn. It appeared from the 
evidence that at a meeting of deft, society in 1 900 
it had been decided to discontinue the sale of 
private makers’ soaps Ac to stock Ac sell only soa])S 
made by the “ G.W.M.,” Ac instructions were then 
given to the managers Ac assistants of the various 
shops to say, when asked for private makers’ soaps, 
that they did not stock them Ac to offer instead 
“ G.W.S.” soaps. Pltfs. instituted a series of tost 
purchases, At called witnesses, who stated that 

G.W.S.” soap had been supxiliod in substitution 
for ” JjUX ” & ” Monkey Brand ” without any 
remark being made. At tlie trial defts. offered to 
give an undertaking that no substitution should 
take place in the future ; pltfs. however pressed for 
an injunction;-- Held: (1) there had not been 
any actual fraud nor intention to deceive on the 
part of defts., A:, if anything wrong bad been done, 
it hod been accidental or inadvertent on the part 
of a careless shopman ; all ground of complaint 
had long since ceased ; Ac, an undertaking being 
given on behalf of defts., there would be no injunc- 
tion Ac no order as to costs. 

(2) It has been suggested that the master ought 
to be treated in exactly the same way, whether a 
thing like this has been done by his servants or by 
liimself. I agree that that would be so With regard 
to damages, but to say that a master threatens Ac 
intends to do acts which are directly in disobedi- 
ence of his orders, which ho admits ought never to 
be done, which he is willing to undertake never to 
do, Ac which it is not suggested he ever knew 
had been done, to say that such a master is to be 

S ut in the position of having an injunction granted 
y the ct. against his doing in future that which 
he has done his best not to have done, is a proposi- 
tion to which I decline to assent (Fletcher 
Moulton, L.J.). — liEVER Brothers, liTi>. v, 
Masbro’ Equitable Pioneer Society, JjTd., 
Benjamin Brooke Ac Go., I^td. v. Same (1912), 109 
L. T, 472 ; 28 T. L. H. 294 ; 29 B. P. G. 225, (J. A. 
Annotation : — Ah to (2) CODsd. Goddard v. Watford Co-op. 
Soc. (1924). 41 R. P. C. 218. 

1479. Servants knowingly passing off.] — 

Pltfs. manufactured Ac sold Bovril Ac other meat 
extracts in fluid form. Deft, co., restaurant 
keepers, who had refused to stock Bovi'il, had in 
response to “ trap ” orders by pltfs.’ employees, 


PART V. SECT. 6, SUB-SECT. 0— F. 

1. Whether employer liable — 
Abaence of yuiUy knowledge.] — Deft, 
was Indicted & convicted under 
fl. 400 {b) of the Cr./nlnal Code for hav- 
ing unlawfully filled bottles with an 
article of food for the purpose of sale 
or trafiio therein, such bottles having 
stamped upon them the trade mark of 
an incorporated co. The evidence 


showed that the bottles in question 
wore filled by doft.’s servant without 
doft.’s knowledge. The jury returned 
a verdict of “ guilty without know- 
ledge ” ; — HeU : the clear object of 
the statute being to protect manu- 
facturers & others In the use of their 
registered trade marks, knowledge on 
the part of deft, was not of the essence 
of the ollohce & the trial Judge was right 


In treating the verdict rendered as one 
of guilty. — II. V. Nbwoombe (1918), 62 
N. B. 11. 8.6 ; 40 1). L.^ H. 85 ; 29 
Can. Orlin. Oas. 249. — OAK, 

1476 ii. — -.] — Montoomkrib 

& Co., Ltd. v. Younu Brothers 
(1904), 21 R. P. 0. 285.— SOOT. 

1476 ili. .] -O.-T., Ltd. v. 

CUMMmo & Oo. (1914), 32 R. P. C- 
69.— SCOT, 
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s'uh-sect. ly A- <Sc B. (a) cfe: (6), <Sc C.] 
through their servants & agents systematically 
supplied in response to orders for “ Bo\Til ” or 
Bovril & Soda,” at one of their establishments a 
fluid meat extract from a bottle plainly labelled 
“ Oxo,” without any explanation or statement. 
The purchasers did not in the majority of instances 
see the bottles from which tliey were supplied, 
l^ltfs. brought an action for passing off & moved for 
an interlocutory injunction to restrain defts., their 
servants & agents, from i)assing off any meat 
extract, or other goods not of pltfs.’ manufacture 
iis & for tlie goods of pltfs. ; defts. contested 
pltfs.’ right to an injunction. The hearing of the 
motion was treated as the trial of the action : — 
Held : deft, co.’s servants having knowingly &: 
systematically supplied Oxo in the place of Bovril 
were doing what was calculated to deceive &* an 
injunction was granted with costs. — Bovitii., Bti>. 

V. Bodega (^o., Ltd. (1910), 33 H. P. (’. 153. 

SgH-SE(’T. 7.” llELTEF. 

A. In (General. 

1480. Whether special damage must be proved.] 

— Blofeij) V. Payne, No. 1555, post. 

1481. .] — Pltf. <S6 another person, who 

carried on distinct trades at different places of 
business, had derived, from a common predecessor 
in their respective businesses, the right to u.sc the 
name of Dent as a trade mark. l)cfts. having 
infringed this right: Held: (1) pltf., without 
avening special damage, might sue alone for an 
injunction, «fe for the delivery up of tlie articles 
so marked to have the name erased ; (2) he might 
sue alone for an account of profits made by deft, 
out of articles so marked, k for payment to pltf. 
of such part of such profits as pltf. should be 
entitled to. 

(3) If other parties are necessary for any part 
of the relief xu'ayed, that is sufllcient to sustain a 
demurrer for want of jmrties ; <te it is no answer to 
such demurrer to say that tliat j)art of the relief 
may be waived at the hearing. —D ent v. TuuriN, 
Tuf'KER V. Tuiumn (ISOi), 2 .lohn. cSt 11. 139 ; 30 
L. .1. Ch. 495 ; 4 L. T. 037 ; 7 ,lur. N. S. 073 ; 9 

W. B. 548 ; 70 L. IL 1003. 

Avnotationfi ; As to (1) Distd. Halty r. Hill (18G3), 1 Horn. 

N: M. 264. Apld. Brahaiu r. licachiin (187H), 7 Gh. 1). 848. 

Consd. SliOfhnii v. (i. E. liy. (1880), 16 Gh. D. 50. Expld. 

Jic Khrniaun’H ApplijH., [1897] 2 Gh. 495. Befd. Loatner 

Gloth Go. V. Aniorifaii Ja'othor Cloth Co. (1863), 1 Horn. 

A: M. 21\ ; Ainsworth v. Walinsloy (1866), L. it. 1 Eq. 518 

As to (2) Consd. SoutlioTii V. lleyiioklH (1865), 12 L. T. 75. 

Gtnerallu, Reid. Ihlo(5 r. Honshaw (1886), 53 L. T. 919; 

Goddaid v. Watford Go-op. Sop. (1024), 41 1{. P. C. 218. 

1482. .] — Wauwigk Tyke Do., Ltd. r. 

New Motor tV (Ienekai. Buhber Co., Ltd, No. 
1401, ante. 

1483. Necessity for representation to defendant — 
That use of name calculated to deceive.] — (1) Be- 
fore the ct. will interfere to prevent one trader from 
making fraudulent use of the name of another, it 
requires to be satisfied not only that the course 
taken by deft, is calculated to deceive the public, 
but that repi’esentation has been made to him by 
])ltf. that it will have that effect. 

(2) The ct. has always conceded to persons who 
have taken an important part in any business the 
full benefit of this, Ac the right of informing the 
whole world that they come from such business 
(WiGRAM, V.-C.). — Williams v. Osborne (1866), 
13 L. T. 498. 
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B. Acquiescence and Delay, 

(a) Acquiescence. 

1484. What amounts to acquiescence — Know- 
ledge of wrongful acts— Failure to assert rights.] — 

IL, pltf., was the registered owner of an old 
trade mark for laundry blue consisting of the words 
“ Oval Blue,” & the evidence showed that ” Oval 
Blue ” had for many years meant pltf.’s, which 
was sold in i)acket8 of an oval shape. R. brought 
an action against B. to restrain liim from passing 
off his goods as or for the goods of pltf. At the 
trial of the action, the only gi'ound of complaint 
relied on in reference to the alleged x^assing off was 
the use by deft, of the oval shape in the get-up of 
liis goods. It was held to be proved at the trial 
that, in throe instances, pltf. had become aware 
of the user by other xiersons of the oval shape, Ac 
had neglected to attack them, Ac, in one of these 
instances, liad neglected so to do, although the 
X)erson using such shape had expressly declined to 
discontinue using it : — Held : although common 
use of the words oval blue was not established, yet 
the action must be dismissed, owing to the neglect 
of x^ltf. to assert his rights. — R ipley v. Bandey 
(1897), 14 R. P. i\ 591. 

Amwtation : — Dbtd. Uecldaway v. Stovennon (1902), 20 

hi. P. C. 276. 

1485. — - After Inquiries as to 

position. I — R eddaway (K.) Ac (Jo., IjTD. v. Steven- 
son Ac Brother, JjTd. A: Stevenson, No. 1237, 
ante. 

1486. Whether bar to relief — Injunction.] — 

Ripley v. Bandey, No. 1484, ante. 

1487. .] — Reddaway (F.) Ac Co., Ltd. 

V. Stevenson A: Brothek, Ltd. Ac Stevionson, 
No. 1237, ante. 

1488. Damages.] — R eddaway (F.) A. Co., 

Ltd. V. Stevenson Ai Brother, 1/ri)., A Steven- 
son, No. 1237, ante. 

Laches & acquiescence generally.] — See IOquity, 
Vol. XX., x^p. 523-541, Nos. 2488-2587. 

{b) Delay. 

1489. What delay bars relief — Four months.] — 

Flavei. V. Harrison, No. 1464, ante. 

1490. - — Nine or ten months.] — In a suit to 
lesti'ain the user of names in tr.ade in a fraudulent 
manner, the right to an interlocutory injunction 
is lost by a delay in filing the bill of nine or terr 
months 8inc<‘ the discovei-y of the user. — I saagson 
r. Thompson (1871), 41 L. .1. Ch. lOl ; 20 W. R. 
190. 

1491. Two to three years- Injunction 

claimed in aid of legal right.] — When an injunc- 
tion is sought in aid of a legal right, the ct. is bound 
to grant it if the legal right is established. There- 
fore mere laxise of time will not be a bar to the 
granting of the injunction, unless it would be a 
bar to the legal right. To an action for an injunc- 
tion to restrain deft, from representing that the 
business carried on by him was the same as that 
carried on by pltf., it was objected that pltf. had 
known for between two Ac three years before 
issung his writ the facts on which he relied : — 
Held : this delay was no bar t o the action. - 
Fullwood V. Fullwood (1878), 9 Ch. i). 170 ; 
47 L. .1. (.^h. 459 ; 26 W. R. 436 ; sub nom. FuL- 
wooD V. Fulwood, 38 L. T. 380. 

Annoiaiitms : — Apld. Rowland v. Michell (1896), 75 L. T. 65. 

FoUd. Rcllanoo Rnbhor Co. r. Reliance Tyro Co. (1924). 

42 R. P. C. 91. Reid. RatTKott r. Flndlater (1873), L. R. 

17 Eq. 29; Evans r. Davis (1878b 27 W. R. 285; 

Jamieson r. Jamieson (1898), 15 R. P. G. 169 ; London 

General Omnibus Co. v. Lavell (1900), 83 L. T. 453. 


PART V. SECT. 6. SUB-SECT. 7.- B. (b). 

1489 i. What delay bars relief-- Four months .] — Chink r. Thomas (1879), 5 V, L. R. (Eq.) 188.— -AUS. 
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1492. Six months.] — County CiiEMicAii 

Co., Ltd. v. Frankenburo, No. 1333, ante. 

1493. Four years — Military service.] — 

POIRET V. POIRET (.7 ULEft), LtD. <S6 NASII, No. 1142, 
ante. 

1494. Due to coUectlon of evidence — As to 

cases of deception.] — Leep. Haley, No. 1130, an/p. 

1495. Partially due to circumstances beyond 

control.] — Reliance IIubber (>o., Ltd. v. Reliance 
'J\^RE Co., Ltd., No. 1206, ante. 

Interlocutory injunction .] — See Nos. 1542, 

1543, post. 

1496. Necessity for knowledge of wrongful acts.] 

— We were invited to consider the case from the 
point of view that pltf. co. alone was the rightful 
producer & vendor of “ Whitstable Oysters,” • 
that the Sea Salter <fe Ham co,, whicli I shall 
hereafter call the Sea Salter co., is to be treated 
as having originally sold its oysters wrongfully as 
“ Whitstable Oysters,” & has not been restrained 
from continuing the wrongful act merely owing to 
the laches of pltf. co. There is nothing before us 
to justify such a method of dealing with the case 
or with the evidence, & indeed on this point it is 
useful to refer to the reasons offered by Mr. 
Anderson the chairaian of pltf. co., in his evidence, 
at page 40 of the printed shorthand notes for i>ltf. 
co. admitting the right of the Sea Salter co. to 
sell its oysters as “ Whitstable Oysters,” <fe to the 
statement there made by Mr. Anderson that pltf. 
CO., when it had to consider the question of the 
rights of the Sea Salter co., had, up to tliat time, 
remained in ignorance of tlie conduct of that co. 
Admitting such ignorance, it is dilTicult to see how 
there could liave been laches on the part of pltf. 
co. at that time. The fact is that we have to con- 
sider the state of things existing at the date of the 
alleged wrongful acts of defts., & at that time 
the right of the Sea Salter co. to sell oysters as 
” Whitstable ” was clear & admitted (Romer, 
L..7.).- Whitstable Oyster Fishery Co. v. 
ITayling Fisheries, Ltd. A Tabor (1901), 18 
R. P. C. 434, C. A. 

Laches & acquiescence, generally.] — Sec 

FquiTY, Vol. XX., pp. 524-547, Nos. 248S-2587. 

C. Offer hy Defendant. 

1497. Whether order for relief made in court or 
In chambers,] — Pltfs. were owneis of a trade mark 
consisting of a demon’s head A the words “ The 
Demon,” A they manufactured tennis racquets 
iV sold them stamped witli t/his mark. They 
commenced this action to restrain deft, from 
passing oft his racquets as A for pltfs.’ racquets 
by the use of the title “ Tlie Demon,” A claimed 
an account or damages. Deft, had purchased 
twenty-four racquets of the same shape as pltfs.’ 
racquets, A his manager liad exposed some of 
them for sale, attaching to them a small ticket 
with “ Demon ” written on it in ink, A also had 
written ” Demon ” on tlie paper covers for holding 
the racquets. Two of these racquets wore sold 
by deft.’s manager to purchasers on behalf of 
pltfs., A, at their request, the manager placed the 
word ‘I Demon ” on the invoices. On jiltfs.’ 
solr. wi'iting to deft., the latter at once apologised. 
Pltfs., however, commenced the action. Deft, 
then offered to undertake not to interfere with 

PART V. SECT. 6, SUB-SECT. 7.-— C. 

1. on relief — Injunction — 

ffffer after u)rit.] — Radway v. Cole- 
man (1868), 15 Gr. 50. — CAN. 

1501 li. .1 — Valen- 

TINE V. Valenitne (1892), 31 L. K. Ir. 


pltfs.’ trade mark, or to consent to an order in the 
terms of the writ to be obtained by summons in 
chambers, A to account for the iirofits of seven 
racquets which he admitted to have sold. Pltfs., 
however, moved for an injunction. An order was 
made for a perpetual injunction in the terms of 
the writ, with the costs of the action ; but the 
costs were not to exceed such costs as would have 
been incurred if an order had been made in 
chambers, by consent, for an injunction ; an 
account of profits was ordered, the costs of the 
accounts being reserved. — SLAzr:NC.ER v. 1*igott 
(1896), 12 R. I". C. 439. 

Annotations N.P. Smith & .Tonen v. Service, Keevi*, [191 1) 

2 (^li. 576. Reid. Fram Manufacturin(f Co. v. Morton 

(1922), 40 H. P. C. 33. 

1498. .] — Pltfs. having commenced an 

action to restrain defts. from using the name 
” Gandy ” A from infringing their registered trade 
marks, defts. agreed to submit A to i)ay the costs, 
including the costs of obtaining an order of the 
ct. in the clieapest possible manner, namely, by 
summons. Minutes of an order hav^g been 
agreed upon, pltfs. served notice of motion for an 
injunction, ic the action came on in ct. as a short 
cause. Defts. raised the point that j>ltfs. were only 
entitled to the costs which w ould have been incurred 
if the order had been obtained in chambers 
Held : without laying down any general rule on 
the subject, pltfs. were entitled to bring on the 
matter in ct. A to the costs of the action. — 
Gandy Belt Manufacturing Co., JjTD. v. 
Fj.rmin(l Birkby a Goodall (1901), 18 R. P. (’. 
270. 

Annotations : — Folld. Rmith & .Tones i’. Service, Ileevo, [1914] 

2 Ch. 576. Refd. Frum Maimfueturlng Co. v. Morton 

(1922), 40 It. P. C. 33. 

1499. --.] — Smith (.1. T.) A .Iones (J. F.), 
Ltd. r. Service, Reeve A (k^.. No. 1006, ante. 

1500. .] — A passing off action may be a case 

of such a character as that it is desirable, on a 
judgment for an injunction by consent, publicity, 
should 1)0 given to the order A that therefore 
pltf. should be allowed the costs of a motion for 
judgment in ct., A not merely the costs of obtaining 
an order in chambers A held that in this particular 
ease such costs should be allowed. — Fox v. Luke 
(1925), 43 R. P. C. 37. 

1501. Effect on relief— Injunction-Offer after 
writ.] — Slazenger v. Pigoti’, No. 1497, ante. 

1502. - .] — .Iameson a Son, Ltd. 

V. Clarke, No. 1512, j)ost. 

1503. — - Plaintiff unreasonably 

pursuing case.] — I^ever Brothers, Ltd. v. 
Masbro’ Equitable Pioneer Society, 
Brooke (Benjamin) A Co., Itd. v. Same, No. 
1478, ante. 

1504. Offer before writ— Infringing 

circulars remaining in circulation.] — Defts., exors. 
of L. II., a wine merchant, issued 36,000 circular 
price lists offering to sell “ T.’s ” 1908 vintage port 
at 27s. per dozen bottles, the trade A public, 
vintage port described as ‘‘ T.’s ” denoted a wine 
of xiltfs.’ The wine mentioned in defts.’ lists was 
not “ T.’s,” which sold at 34.9, per dozen, but wine 
shipped hy A. D. '^r. A the entry was made by 
inadvertence A in forgetfulness of jdtfs.’ rights. 
On their attention being called to the matter, 
defts. abandoned the use of the name “ T.’s ” 

from (IcftH. befon) the Ibsuo of tho writ 
to discontinue the use of tho label. 

Although pltfs. got the consequent 
relief of a perpetual Injunction, pltfs. 
costs wore under the circumstances 
refused. — Robertson & Son r. 
Perkins & Co., Ltd. (1886), 2 Q. L. J. 
173.— AUS. 


a. Effut on costs — Offer he fore 
leri/.]— Pltf. in this case sued defts. 
for using a label, like that of pltfs., 
bearing the name of William Teacher 
& Son, Dundee, claiming £1,000 
damages, & a perpetual injunction. 
It was clear from the evldonee, that 
pltfs. could have had an undertaking 
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& offered an undertaking not to use it again, but 
pltfs., wishing to get a written apology & under- 
taking for pviblication commenced an action 
claiming an injunction against defts.’ passing off 
port wine not pltfs.’ as & for pltfs.’ port wine. 
Defts. in their pleadings offered an undertaking 
not to use the name, & having transferred L. ll.’s 
business to a limited co., alleged that no cause of 
action existed at the issue of the writ in the action, 
& they paid 40s. into ct. by way of damages : — 
Held : the circulars remained a continuing offer, 
the effects of which were not counteracted by any- 
thing tliat defts. had done, tSo there was therefore 
a good cause of action for an injunction when the 
writ was issued, <fe an injunction ought to be 
granted.-- Y katm AN v. ITombeuoer (te (’o. (1012), 
107 J.. T. rA ; 50 Hoi. .lo. 614 ; 20 It. P. (\ 501 ; 
on appeal, 107 h. T. 742, (\ A. 

Annotation: - Refd. Hlndhanprli v. Inch (192.1), 40 IL I’. O. 

.168. 

1505. — - Account of profits — Offer after writ.J 
— Slazenoer V, PIOOTT, No. 1497, ante. 

1506. Effect on costs — Whether on scale as If 
order made In chambers.]— Slazknoeu v . Pujorr, 
No. 1407, ante, 

1507. .] — (Iandy Pelt Manufactur- 

iNo Ck)., J^TD. V. Flemincj, Piukby & Goodall, 
No. 1408, ante. 

1508. ,-] — V, Luke, No. 1 500, ante. 

1609. Offer after writ — Refusal to pay costs 

— Action proceeding to trial.] — Deft, innocently 
used pltfs.’ trade marks, A, on being served wdth 
the bill, he removed the labels, gave an under- 
taking not to sell any more, but refused to pay the 
costs. The suit was continued to a hearing, & 
the account of profits, which were very trifling, 
was waived: -Held: deft, must pay the whole 
costs of suit.- IhJUGEflS V, Hilt.h (18.58), 26 Peav. 
244 ; 28 iu ,J, Ch, 356 ; 32 T;. T. O. H. 328 ; 5 
Jur. N. H. 233 ; 7 W. H. 168 ; 53 E. P. 891. 
AnnotaHon : — Refd. Moot r. CouHton (1804 ), ,1,1 Roav. 678. 

1510. Offer unacceptable to plaintiff.] — 

Hiuscif V, Hiiisrii (OscaiO & Go. (1886), 2 1'. Ti. H. 
318. 

1511. — Plaintiff unreasonably pursuing case.] 

liEVEH PllOTIIERS, LtD. MASHRO’ EQUITABLE 

Pioneer Hociety, Ltd., Brooke (Pen.tamin) tSt 
Po.. Ltd. V, Hame, No. 1478, attic. 

1512. Costs after offer.]— J. ,1. & S., dis- 

tillers of wlusky in Dublin, which they sold in 
casks to retailers, supplied their customei*8 with 
two descriptions of labels, one for three years old 
whisky bearing their registered trade mark 
“ ,1. .1. & S.,” the other bearing the trade mark 
<te throe stars, for use on bottles containing whisky 
at least sevim years old. (J., having purchased 
from them some of their three years old whisky, 

<te been supplied with a number of the first kind of 
label, got imitations made of the second descrip- 
tion of label, with the distinctive mark of three 
stars, affixed same on bottles not containing 
seven years old’ whisky, A sold it as the seven 
years old whisky. On being wiitten to he stated 
that he had used the label merely for ornament, 

&> denied that he liod sold the whisky os seven 
years old whisky or committed any fraud, & 
promised not to use the label again. The solrs. 
for ,T. .r S. replied, “ You have committed a 
gross fraud ; pltfs. will require you to pay £60 ; 
also £10 to Belfast General Hospital &; £10 for 
costs ; also to sign an apology to be published in 
two newspapers, & to deliver up all the imitation 
labels in your possession.” The solr. for 0. wrote 
characterising the terms as extortionate, but 
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offering to pay any costs incurred up to date & 
sign a letter of regret. .1. J. & 8. then com- 
menced an action against (J, Thereupon his solr. 
wrote on Oct. 11, 1901, to pltfs.’ solrs. offering to 
sign a consent to an injunction k> to pay pltfs.’ 
solrs. costs properly & necessai'ily incurred. Pltfs. 
wont on to trial, & proved that deft, had on two 
occasions sold the whisky os pltfs.’ seven year old 
whisky. Defl.’s counsel, while not resisting the 
injunction, submitted that pltfs. were entitled only 
to the costs incurred prior to the date of the letter 
in which they offered to consent At to pay the 
costs. The ct. held that deft, was not entitled 
to the exemption he asked for, & granted the 
injunction with costs. — .Iameson & Son, Ltd. v, 
(’LAHKE (1902), 19 R. P. C. 265. 

1513. Offer before writ — Offer as to in- 

fringement of mark — No offer as to passing off.] — 
Hat Manufacturers Supply ( Y)., Ltd, v, Tomlin 
Brothers (1906), 23 R. P. C. 413. 

I). Tnnoceyil User, 

1514. Whether relief granted — Injunction — No 
unnecessary litigation.] — The bill alleged that deft, 
sold bruKli(‘S, on whicli tlio trade mark of ifftf. 
was stamped, A prayed for an account & an injunc- 
tion. Pltf., directly after the filing of the bill, 
obtained the usual injunction. Deft, by his answer 
stated, that he had sold such brushes on two 
occasions only, when he believed that he had soltl 
them to agents of pltf. ; but that he had had no 
intention to sell them without the leave or to the 
injury of pltf. ; & that, if pltf. had made any 
application to him, lie would have undertaken 
never to stamp any arficles with pltf.’s trad(‘ 
marks. Pltf. set the cause down on the answc'i* 
of deft., without entering into evidence; A, 
waiving tJie account, asked for a perpetual injunc- 
tion : — Held : there had not been any imnocessary 
litigation on ilio part of pltf., & he was entitled lo 
a perpetual injunction. — Pierce v, Frankh ( 184 ( 5 ), 
15 L. J. Gh. 122 ; 10 Jur. 25 ; svh nom, Pearce v, 

I Franks, 6 Ji. O. S. 314. 

1515. Defendants refusing to admit 

plaintiffs’ right to relief.] — In a passing off action 
defts., wlio were eommission agcmls, in i>ursuane(» 
of an order given to them, ordered goods from a 
manufacturer in Germany, <te directed the goods 
to bo made up in the same fasluon as a case handed 
to them by theii* customer, which was one of 
pltfs.’ cases. The German manufacturer con- 
signed the goods to retail dealers in England. 
Defts. allowed that they were innocent in the matter 
as they did not know that the case in question 
was a case used by any English manufacturer, still 
less that it was the case in which pltfs. were in the 
habit of making up tlioir goods. Defts., in reply 
to a complaint maclo before action by pltfs.’ solrs., 
wrote a fetter in wliich they did not admit pltfs.’ 
right to relief, & stated that they had taken the 
matter up with the manufactmer & their customer. 
lYtfs. moved for an interlocutory injunction : — 
Held : pltfs. were entitled to an injunction in the 
terms of the notice of motion. By consent th<‘ 
injunction was made perpetual. — Oatterron 
(8. P.) & Hons, Ltd. v, Anglo Foreign Manu- 
facturing Co., Ltd. (1910), 28 R. P. C. 74. 

1516. .] — The proprietors of a 

trade mark, consisting of the word ” Sf era vox,” 

registered in classes 8 & 9 in respect of wireless 
loud speakers brought an action for infringement 
of the mark & for passing off. They had previously 
moved the Vacation ct. for an injunction to restrain 
defts. from infringement & passing off : &, defts . 
undertaking in terms of the notice of motion, no 
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order was made on the motion except that the 
costs be costs in the action. Defts., who had acted 
innocently, admitted the sale under the name 
“ Sferavox ” of a single loud speaker not of pltfs.’ 
manufacture, but denied that i^ltfs. were entitled 
to an injunction or to damages. They had for 
some time exhibited in their window a loud 
speaker not of pltfs.’ maniifacture under the 
name “Sferavox”; — Held: (1) pltfs. were 
entitled to an injunction or to an undertaking in 
the terms of the statement of claim ; (2) they 
were entitled to costs notwitlistanding that they 
had asked for damages to which they did not 
bliow themselves to have been entitled. — S ociAt6 
Francaise Radio-Electriqup: v. West Central 
Wireless Supplies (1928), 45 R. P. C. 270. 

E. Isolated Acts, 

1517. Whether relief granted — Injunction.] — 

A firm of tobacco manufacturers, whose tobacco 
was known by the name “ Mitcham,’’ having 
brought an action against a shopkeeper for selling 
tobacco not of their manufacture under that name, 
only proved at the trial one instance of passing 
off, in which instance a person, who liad, at the 
request of a traveller of iiltfs., asked for an ounce 
of “ Mitcham ’’ tobacco, had been served with 
another tobacco by deft.’s manager, who had since 
left her employ ; — Held : no injunction ought to 
be granted, & the case was too trivial for damages. 
— Kuiter & Co. V. Smith (1900), 18 R. P. C. 49. 

1518. .J — Pltfs. had for many years 

made waterproof coats sold under the names 
“Bmberry” & “Burberry Proof.’’ Deft., a 
retailer, in response to a request for a coat that was 
“ Burberry l^roof,’’ sold a coat not of pltfs.* 
manufacture which he had bought from the manu- 
facturers, who had assured him that they were 
made from “ Burberry Proof ’’ cloth as supplied 
to them, with appropriate labels, by jiltfs. Pltfs., 
although they did not take jiroceedings for a 
fortnight, gave deft, no opportunity of explaining 
the mistake as to the manufacture of the coat, 
which in fact was also a mistake of the third party 
manufacturer : — Held : it was an isolated instance 
of mistake for which no injunct ion could he granted, 
but no order was made as to costs. — Burberryb 
V. Watkinson (1906), 28 R. P. C. 141. 

Amwtation Reid. Smith’s Potato CrlnpH v. Paige’s Potato 

Crisps (1928), 4,') K. P. O. 132. 

1519. j — A rmstrong Oiler Co., Ltd. 

Patent Axlebox & Foundry Co., Ltd., No. 

1239, ante. ^ 

1520. Liability of master.]— Pltfs.’ 

were the manufacturers of Brownie photographic 
films, “ Brownie ’’ being one of tli(‘ir registered 
trade marks. A shopman of deft, in response to 
a written order for a “ Brownie ’’ film supplied 
a film not of pltfs.’ manufacture, without bringing 
home to the mind of the purchaser that the film 
supplied was not that ordered. This, however, 
was an isolated act, & deft, was a perfectly honest 
tradesman. Pltfs. commenced an action for 
infringement of trade mark & passing off, & plead- 
ings were delivered. Subsequently pltfs., on 
being pressed to do so by deft., set the action 
dowm for trial after intimating that they were 
willing to allow the matter to rest : — Held : at 
the trial of the action, there ought to be no order 
as to costs or otherwise.^ — Kodak, Tttd. v. Gren- 
ville (1908), 25 R. P. C. 416. 


1521. Damages.] — Rutter & Co. v. Smith, 

No. 1617, ante. 

1522. No proof of damage.] — Pltfs., John 

Knight & Sons, Ltd., soap manufacturers, sold 
soap known as “ John Knight’s Primrose Soap,” 
& they commenced an action against a co. carrying 
on business as retail drapers & grocers, for a certain 
breach of contract in regard to the sale by defts. 
of Primrose Soap, & for passing off soap not of 
pltfs.’ manufacture as or for soap of pltfs. The 
only case of passing off proved at the trial was that 
a person sent by pltfs. to deft.’s shop in reference 
to the breach of contract, asked for a bar of “ John 
Knight’s Primrose 8oap,” & was given a bar of 
“ Crisp’s Imperial Primrose,” with a representation 
that it was manufactured by pltfs., which was not 
the fact ; but it was not proved that the assistant 
making the rei)resentation did so with the intent ion 
of deceiving, or that he did not make it merely by 
mistake : — Held : the one instance of passing oft, 
without any intention to continue doing so or any 
proof of damage, did not constitute a groimd of 
action ; the action so far as founded on passing off 
was dismissed, & pltfs. having established a breach 
of contract, it was agreed that there should be 
no costs on either side. — .John Knight & Sons, 
Ltd. V. Crtrp & Co., Ltd. (1904), 21 R. P. C. 670. 

1523. No intention to continue acts.] — 

John Knight 8onb, JjTD. v. Crisp & Co., Ltd., 
No. L522, ante. 

Costs.] — See Nos. 1579-1682, post. 

F. Form of Belief. 

{a) In General. 

1524. Indictment for obtaining money on false 
pretences.] — R. v. Smith, No. 1527, post. 

1525. Delivery up ol goods.] — Dent v. Turpin, 
Tucker v. Turpin, No. 1481, ante. 

1526. .] — J.TssEN, IjTD. r. Mu’n'oN (1928), 

16 R. P. C. 10. 

(?>) Injunetion. 
i. In General. 

1527. Injunction as alternative remedy — To 
action for damages — Or indictment for false pre- 
tences.] — ^In caseslike the present the I'emedy is well 
known ; prosecutor may, if lie pleases, file a bill 
in equity to restrain deft, from using the wrapper, 
or he may bring an action at law for damages, or 
he may indict him for obtaining money under false 
pretences; but it would bo straining the law to 
hold that this was a forgery (WiiiLEB, J.). — R. v. 
Smith (1858), Deal's. & B. 566 ; 27 L. J. M. (3. 225 ; 
,31 L. T. O. S. 135 ; 22 J. P. 274 ; 4 Jur. N. S. 1003 ; 
6 W. R. 495 ; 8 Cox, C. C. 32 ; 169 E. U. 1122, 
C. C. R. 

1528. Whether granted — Ex parte.] — Drtot.i v. 
Staunton (1848), 12 L. T. O. S. 64. 

1529. .] — A eo., which manufactured 

aeroplanes & was the registered proprietor of a 
trade mark consisting of tlie word “ Avro ” for 
goods which included aeroplanes, eonjnienced an 
action against another eo. to restrain it from 
infringing the trade mark & from selling aeroplanes 
not made by pltfs. as “ Avro ’’ aiToplanes & moved 
for an interlocutory injunction. During the war 
machines had been made for the Govt, by other 
manufacturers besides pltf. co., which were made 
to a certain design of pltfs. & known as Avro 
504 K. Pltfs. alleged that defts. were selling, as 


PART V. SECT. 6, SUB-SECT. 7. E. 

b. General rule,\ — In order to 
cntltlo a wholegalo dealer to Interdict 
aKfllnst a retail dealer selling over his 


crtiinter goods on the representation 
that they are of pursuer’s manufacture, 
when in point of fart they wen^ not, 
it is not sutfident to prove that in a 
few instances, when goods of pursuer’s 


manufacture were asked for, other 
goods were supplied. —Thomson & 
Co. V. Kobkrtson (1888), !.'> 11. (C^t. 
of Boss.) 880 ; 25 8e. L. R. 049 — 

SCOT. 
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Avro ” aeroplanes, aeroplanes not made by 
jdtfs., which defts. had since the war acquired 
fi'om th(‘ Aircraft Disposal Board of tlie Ministry 
()f Munitions. Defts. alleged that the name 
“ Avro ’’ was not distinctive of aeroplanes made 
by j»ltf8., but indicated a machine of a certain type 
by whomsoever made; — Held: an injunction, 
which had been granted on ex parte application, 
restraining defts. from selling or offering for sale 
any aeroplanes not being of pltfs.’ manufacture as 
“ Avro ” goods, ought to be continued until the 
trial or further order witli the addition, assented 
to by pltfs., that was not to prevent deft. co. from 
selling aeroplanes made according to the design 
Avro 504 K. as aeroplanes “ Avro type ” or “ type 
Avro.”— JtoE (A. V.) & Oo., Ltd. v. Aircraft 
Disposal (^o., Ltd. (1920), 87 IL P. C. 249. 

1630 . Before actual infringement.] — 

Darina r. Shaw (18.52), cited in 8 Lq. Rep. at 
p. 890. 

Annotation .'—Refd. Farina v. Silverlock (1855), 3 Eq. Hep. 

1531. --- No right of plaintiff infringed.] — 

This ct. will not grant an injunction to restrain the 
issue of goods bearing labels containing a false 
representation, when sucli falsehood is not an 
infringement of any right- vested in pltf. — Hatty 
V. Hill (1808), 1 Hem, & M. 204 ; 2 N(‘w Rep. 
205 ; 8 L. T. 791 ; 27 J. P. 028 ; 1 1 W. IL 745 ; 
71 E. R. 115. 

Annotations : — Apld. Tullorinan v. l)(»’wsinK Hadiant Heat 

(.o., (15)001 1 Ch. 1. Re!d. Biahani v. liiiBtard (18()3), 

1 llem. & M. 447 ; lioatlior Cloth (’o, r. Aineiican Ijoathcr 

Cloth Co. (18(i:)), 2 Now Hop. 481. 

1532. Conduct of defendants conducing to 

fraud— Although buyers from defendants not likely 
to be deceived.] — Lever v. Goodwin, No. 1502, post. 

1533 . No Intention to pass off.]— Pltf. 

having invented a system of treating diseases by 
hot air, there appeared in a medical paper an 
article containing a favourable account of this 
system with particulars of its application to specific 
cases. Deft, who was the inventor of a rival 
system of hot air treatment, circulat(*d amongst | 
tlie patients of pltf. a pamphlet containing extracts 
from this article, but the extracts omitted all 
mention of pltf.’s name, wen* so made as to 
induce the belief that the article, A the specific 
statements of fact therein, related to deft .’s system. 
There was evidence that some of ]jltf.’s patients 
were misled by these (‘xtracts, but no evidence of 
any actual damage. Upon motion for injunction : 
— Held ; in the absence of any attempt by deft, 
to pass off his system as pltf.’s the ct. ought not to 
interfere by way of interlocutory injunction. — 
Tallerman V. DowsiNo Radiant Heat Uo., 
[1900] i Ch. 1 : 09 L. .1. Ch. 40, C. A. 

1534. No intention to defraud.] — ij.ssEN, 

Ltd. V. Harley (1928), 40 R. P. C. 11. 

- Effect of offer by defendant.]— Ncc Nos. 1497, 
1504, ani4'. 

Effect of Isolated acts.]— .9cc Sub-sect. 7, 
E., ante. 

ii. Interlocutory Injunct ion. 

Interlocutory injunctions generally.] — See 
In.) unction, Vol. XXVIII., pp. 871 et seq. 

1635. Whether granted— Plaintiffs’ right not 
established.]— In cases of claims to the exclusive 
riglit to particular marks on manufactures, the ct. 
exercises a jurisdiction over legal right, & there- 
fore will not interfere by injunction in the first 
instance, except in strong cases, A it generally 
does 80 , by putting the parties on the terms of 
asserting their legal right by action at law. 


Names and Designs. 

The goods made at a particular manufactory 
had been distinguphed by a particular mark, 
during more than sixty years before 1826. From 
1805, one of pltfs., either solely, or jointly with 
others, had been lessee of this manufactory, A 
used the mark in question. In 1825, about two 
years before the expiration of his lease, he removed 
hjs manufactory to a place about forty miles 
distant, where he continued to use the same 
mark, but under protest of the landlord of the 
original manufactory. From 1825 to 1836 no 
works were carried on at the original manufactory ; 
but, in 1886, it was re-let, A the goods made there 
were distinguished by the usual mai*k. The ct. 
refused to interfere by injunction, on the applica- 
tion of pltf. to restrain the occupiers of the original 
manufactory from using the mark in question, 
but gave him liberty to bring an action at law. — 
Motley v. Downman (1837), 3 My. A Cr. 1 ; 40 
E. R. 824 ; sub nom. Mottley v. Downmann, 6 
L. J. Ch. 308, L. C. 

Anmdatioiifi .-—Apld. Collins Co. v. Hooves (1858), 28 L. J. Ch. 

5(5. Reid. Hodkors v. Nowlll (1847), G Ilaro, 32.5. Mentd. 

Hiny i\ Hodford (18G3), 32 I.. .1. C4i. 741 ; Hall v. Harro^\H 

(18G3), 4Dc(J. J. 1.50 ; Du CiOh, ( 1 5)1211 Ch. 644. 

1536. .J — Wahne V. Bromley (1844), 

3 L. T. O. S. 70. 

1537. -.] — An injunction to restrain 

deft, from using t ho particular stylo or title adopted 
by pltf., will not be granted if the ct. entertains the 
slighest doubt of pltf.’s right to sustain bis title 
at law.— Purser v. Brain (1848), 17 L. .1 . Vh. 141 . 

1638. Whether granted — Reasonable probability 
of damage to be shown.] — To obtain an injunction 
on interlocutory application to restrain a co. from 
trading under a name very similar to that of a 
previously established co., it is not enough to show 
the similarity of the names, but also that there is 
a reasonable probability of damage in consequence 
to the business of pltf. co. — General Rever- 
sionary Investment Co. v. General Rever- 
sionary Co., Ltd. (1888), 1 Meg. 65. 

1639. — -,] - T,. M. Pinet, trading as 

Maison Pinet, who carried on a small A recently 
established business in boots A shoes made for a 
special purpose, sold that business to deft. co. One 
of the objects of the co. was, by its mc'iaorandum 
of assocn., stated to be “to carry on business in 
England A elsewhere as bootmakers A shoe- 
makers.” Pltfs. had for over forty years carried 
on business in the manufacture A sale of boots A 
.shoes, their goods being commonly known as 
“ Pinet ’s.” 

They accordingly applied for an interlocutory 
injunction to restrain deft. co. from carrying on 
business as raanufactuiers or vendors of boots or 
slioes under the name of “ Maison Pinet, Ltd.” 
or under any other name or description of which 
the name “ Pinet ” formed part, A which was so 
arranged or contrived as, by colourable imitation 
of pltfs.’ trading style or otherwise, to be calculated 
to repre,sent or lead to the belief that deft. co. were 
carrying on pltfs.’ business, A from in any other 
manner representing or acting so as to lead to sucli 
belief as aforesaid : — Held : although the business 
of L. M. Pinet was not the same as pltfs.’ yet the 
co. fonned to acquire it had no intention of restrict- 
ing their* operations in any way, A would probably 
develop that business as far as possible, A develop 
it at the expense of pltfs. ; therefore, a case had 
been made out justifying the interference of the 
ct. at the present stage of the proceedings. — 
Pinet (P.) et Cie v, Maison Louis Pinet, J/td. 
(1897), 77 L. T. 322 ; 14 T. L. R. 2 ; 14 R. P. (\ 
933, (’. A. ; subsequent proceedings^ [1898] 1 Oh. 
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1540. Probability that plaintiff will succeed 

at trial.] — W arner v. Warner, No. 1157, ante. 

1541. .] — J. & J. C. for many years 

sold mustard in tins bearing a distinctive label. 
I<\ & Co. sold mustard in similar tins, bearing a 
label somewhat similar in colour, type, & letter- 
press & arrangements, to .1. & J. O.^s label, 
to which J. <fe J. C. raised no objection. In 1897, 

& Co. changed tJieir label for one having a 
much closer resemblance to ,r. & .T. C.’s label. 
J. & J. 0. thereupon bought an action against F. 
& C’o. to restrain the use of this new label, & moved 
for an interlocutory injunction. Affidavits of 
traders were filed by both sides on the question 
of the probability of deception : — Held : the 
approximation of deft.’s new label to pltf.’s label 
was close : treating it as a matter to be judged 
simply by the eye, tliere was a reasonable pro- 
bability that at the trial a case of deception would 
be made out, an injunction ought to be granted 
until the trial to restrain defts. from using the label 
complained of, or any other label which would 
load the public to believe that defts.’ goods were 
the goods of pltfs. Subsequently, by consent, 
a peri)ctual injunction was granted in above terms. 
— CoLMAN (J. &: J.), 1.TD. V. Fahrow <& Co. (1897), 
15 K. P. C. 198. 

1542. After delay.] — D awson v. Wiiite 

(1897), 41 8ol. Jo. 797. 

1543. .] —Pltfs., Van Oppen & Co., 

Jitd., had for many years traded both in & out of 
the United Kingdom as carriei'S. From 1890 they 
had done business at Manche.ster, where in 1897 
they appr)inted deft. Van Oppen to be their 
rci)rcaontative. In June, 1901 , he left their service, 
but continued the business of a carrier at the same 
address as li. Van Oppen & from July, 1901, as 
L. Van Oppen & Co. ll(i adopted a special form 
of consignment note, which was practically 
identical with that of pltfs. Upon pltfs.’ motion 
for an injunction there was evidence tliat deft.’s 
carters were instructed to collect “ goods for Van 
Oppen ” : — Held : idtfs. were entitled, by way of 
intei’locutory relief, to an injunction restraining 
deft, from so carrying on business as to load to the 
belief that his business was that of pltfs.’, & 
from infringing the copyright in the consignment 
note ; but the delay of pltfs. disentitled them on 
the motion to relief with regard to the trade name 
1j. Van Oppen <fc CJo. — V an Oi'PEN & Oo., Ltd. v. 
Van Oppen (1903), 20 IL P. C. 017. 

1544. Before defendant’s answer to plain- 

tiff’s evidence — Only in extreme cases.] — The 
owners & publishers of the well known Bradshaw 
Railway Guide commenced an action against an 
individual who had commenced to carry on busi- 
ness under the name Bradshaws Publishing co. to 
restrain him from using that name or any other 
name of which “ Bradshaw ” or “ Bradshaws ” 
fornied part or otherwise calculated Id induce the 
belief that his business was connected with pltfs.’ 
business, & from publishing or advertising or 
obtaining or soliciting advertisements or sub- 
scriptions for “ Bradshaws Directory ” or any 
other publication the title of which comprised the 
word “ Bradshaw ” or “ Bradshaws ” & other 
relief ; & pltfs. moved for an interlocutory injunc- 
tion. They had sometime before made complaint 
^ deft. When the motion came on for hearing, 
it was stated that deft., who was then represented, 
was away on the Continent, & he had not answered 
pltfs.’ evidence : — Held : on pltfs.’ evidence deft, 
had been engaged in carrying on a series of gross 
frauds, & although it is only in extreme cases that 
the ct, will grant an injunction before a deft, has 
answered pltfs.* evidence, this was a case in which 


an immediate order should bo granted. An 
injunction until the trial or further order was 
granted. — ^Blacklock (Henry) & Co., J^td. r. 
Bradshaw’s Publishing Co. (1920), 43 K. P. C. 97. 


iii. Form of InjwicUon. 


1545. Whether prohibition against selling goods 
included — No evidence of goods having been sold.] — 

There will be no injunction against selling the 
sauce since that is unnecessary, there being no 
evidence that deft, has sold the same (Byrnic, 
.T.). — Powell v. Flather (1897), 41 Sol. Jo. 
720. 

1546. Evidence of goods sold.] — Reliance 

Rubber Co., Ltd. v. Reliance Type Co., Ltd., 
No. 1200, ante. 

1547. Whether line of conduct prescribed for de- 
fendant.] — Pltf. had a registered trade mark 
“ Sweet JJps ” for cachous, & defts. had sold in 
rcspon.se to orders for “Sweet Lip Cachous” 
other cachous known as “ Sweet Two Lips ” & 
“ Sweet Dreams.” Defts. having agreed to con- 
sent to an injunction, pltf. submitted to them 
minutes of an injunction restraining defts. from 
.selling any cachous, not being pltf.’s, under the 
name “ Sweet Lips ” or “ Sweet Two Lips,” or 
as or for cachous of those names, or in response to 
orders for cachous of those names. Defts. wished 
to add the words “ but not so as to prevent defts. 
from selling cachous under the name of ‘ Sweet 
Dreams.’ ” It was left to the judge to decide the 
terms of the order ; — Held : it was not the practice 
to insert any qualifying words which might leave 
it open to defts. to say tliat the ct. had, in anticipa- 
tion, laid down a cour.se of conduct which they 
might pursue.— Kerfoot v. Cooper (R. A.), Ltd. 
(1908), 25 R. P. C. 508. 

154 ,g, J —Roe (A. V.) & Co., Ltd. v. Air- 

cRAFr Dispo.sal Co., Ltd., No. 1629, ante. 


1549. .J — Havana Cigar & Tobacco 

Factories, J^td. v, Oddenino, No. 1100, ante. 

1550. Time allowed for change of name.] — 
Reliance Rubber Co., Ltd. v. Reliance Tyre 
Co., Ltd., No. 120(3, ante. 

1551. Passing off patented article — Injunction 
limited to duration of patent.] — In 1895 a patent 
was granted for “ An improved device for hold- 
ing or retaining ladies’ hair.” The device was a 
combination of a liinged binder as a- means of 
making a secure foundation for the coiffure, with 
arms or wings as a means of coiling or arranging 
the hair so as to form a complete edifice. Pltfs., 
who in 1898 became the registered proprietors of 
the patent, in that year commenced large sales of 
the devices, each mounted for the purpose of solo 
on a show card, the goods so mounted coming to 
bo known in the trade as pltfs.’ In 1900 defts., 
having been customers of pltfs., themselves ollored 
for sale a similar device mounted in a similar 
manner, but not made by or for pltfs. Pltfs. 
brought an action for injunctions to restrain the 
infringement of their patent & “ passing off 
with other relief. Defts., at the trial, abandoned 
their defence as to “ passing off,” but contended 
that pltfs.’ patent was invalid for want of novelty 
& lack of invention, & that it had been anticipated 
by certain prior specifications : — Held : the 
interim injunction as to “ passing off,” which had 
been granted by the Ct. of Appeal should be made 
perpetual, with the addition of the words applicable 
to the exi^iration of pltfs.’ patent. — Parker & 
Smith v, Satciiwell Co., Ltd. (1901), 46 Sol. Jo. 
602 ; 18 R. P. C. 299. 

Annotation Reid. True & Variable Electric Lamp Syndi- 

c^T^BjIyant Trading Syndicate (1908). 26 R. P. C. 461. 
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iv. Breach of Injunction, 

1552. Motion for commitment — Infringement by 
agent in absence of principal.] — Parkeu Manufac- 
turing Co., Ltd. v. Cooper (1901 ), 18 K. P. C. :119. 

1553. Sui&ciency of evidence of breach— Absence 
of direct evidence*] — Pltf. brought an action 
against deft, ten, of which 8. was the sole partner, 
for an injunction to restrain them from passing off 
goods alleged to be a colourable imitation of those 
of pltf.’s manufacture. 

H. made default in pleading, & the injunction 
was granted in due course. 

Later it appeared that similar goods to those 
complained of were being put upon the market 
by N,, for whom S. was acting as agent for sale. 

Thereupon a motion was made for attachment 
of 8. for breach of the injunction. No direct 
evidence was forthcoming, but the case was rested 
on admissions by 8., which the ct. held to be 
insunicient, on the fact that he, having allowed 
judgment to go against him by default, was 
estopped from denying that the goods com- 
plained of wore an imitation of those of pltf.’s 
manufacture. It was decided that in these cir- 
cumstances an attncliment could not issue. l*ltf. 
appealed : — Held : the decision was right iVt the 
appeal failed. — Uipuey v. Arthur ic (Jo. (1902), 
80 L. T. 735 ; 19 li. P. C. 443, C. A. 

(c) Damages. 

ISS^. Mode of relief — Alternative to Injunction — 
Or Indictment for false pretences.] — li. v. Smith, 
No. 1627, ante. 

1555. When damages given — Defendant fraudu- 
lently invading plaintiff’s right—Defendant’s goods 
not proved to be inferior.] — Declaration stated that 
pltl., being the inventor <te manufacturer of 
metallic hones, used certain envelopes for same, 
denoting them to be Ids ; & that defts. wrongfully 
made oilier hones, wrapped them in envelopes 
resembling pltf.’s A sold tiiem as his own, wliereby 
pltf. was prevented from seUing many of his hones 
k. they were depreciated in value k reputation, 
those of defts. being inferior: —Held: jdtf. was 
entitled to some damages for the invasion of his 
right by the fraud of the defts. tliough he did not 
prove Chat their hones were inferior or that lie 
had sustained any specific damages. - Dlofeld v, 
Payne (1833), 4 D. & Ad. 410 ; 1 Nev. k M. K. B. 
363 ; 2 \u J. K. B. (58 ; 110 E. It. 509. 

AnnolfUiom : Oonsd. KodjfoiH v. NowIIl (1847), 5 C. 13. 101>. 

Apld. Deal r. Turpin, Tuoki-rr. Turpin (18()1), 2 John. & H. 

139 ; Loatlu'i CUoth Co. r. Iiirt*c'hfleld (1805), L. R. 1 Kq. 

299. CJonsd. SpaldlJig r. Gumapre (1915), 81 1 j. J. (’h. 449. 

Refd. Sooley r. h'Mwv (1841), 10 L. J. Ch. 274 ; ('laushay 

?\ ThompHon (1842), 4 Man. (J. 357 ; BurgewH r. llurgobH 

(18.)3), 22 L. J. (*h. 075 ; Dixon r. Fawcus (1801), 7 Jur. 

N. S. 895 ; Singer Mauulacturlug Co. v. Loog (1882), 8 

App. (^as. 15 : itrddaway v. Dciitliam nomp-ST»iuningCo., 

[1802] 2 Q. B. 030. Montd. Pryco v. Bolchor (1846), 3 

C. B. 58. 

1556. No special damage proved.] — 

Blofeld V. Payne, No. 1556, ante. 

1557. Measure of damages — Loss of trade 
actually suffered — Directly or indirectly.] — 

8PAI4DING (A. Cl.) & Brothers v . Damage (A. W.), 
lyTD,, No. 1365, ante. 

1558. Cost of counter advertisement.] — 

8pAUJiNa (A. 0.) & Brothers V. Damage (A. W,), 
i^TD., No. 1366, ante. 
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1559. Injury to reputation.] — 8paldino 

(A. D.) k Brothers v. Damage (A. W.), Ltd., 
No, 1366, ante, 

{d) Account of Brofiis. 

1560. Claim by one of several persons entitled — 
Plaintiff entitled to his share of profits.] — Dent v . 
Turpin, Tucker r. Turpin, No. 1481, ante. 

1561. Disclosure of names of buyers.] — Where 
a decree has been made directing deft, to account 
for all goods sold by him with a particular stamp 
thereon, he is compellable to disclose the names 
of all persons to whom he has sold any such goods ; 
k if ho be unable to give such information precisely, 
he may tlien, but not otherwise, be required to 
disclose the names of all persons to whom he has 
sold any goods which he will not swear positively 
were unstamped. — Leather ('loth (Jo., Ltd. v . 
Hirschfeld (1803), 1 Hem. k M. 295 ; 11 W. K. 
933 ; 71 E. li. 129 ; subsequent proceedings (1866), 
L. li. 1 Eq. 299. 

Annotation: — Consd. Saccharin C<Jipu. v. ClumicalH be 

Drugs Co. (1900), 09 L. J. Ch. 820. 

1562. Follows right to injunction.] — Pltfs. 

registered “ The 8olf Washer ” as a trade mark, 
k sold “ Sunlight Self-Washer Soap ” in 12 ounce 
tablets, i)ut up in wrappers made of imitation 
parclunent paper on which certain letterpress was 
printed in broken or spaced printing. Defts. sold 
“ D Godwin’s Self-Wasliing Soap ” in 12 ounce 
tablets, put up in wrai^pers of imitation parchment 
paper, on which was printed in broken or spaced 
lirinting letterpress, different in wording from but 
somewhat similar in character to i^ltfs.’ letterpress. 
The ct. held that “ The Self- Washer ” was not a 
good trade mark, but that tlu' get up of defts.’ 
soap was a fraudulent imitation of the get up of 
pltfs.* soap, k that i)ltfs. were entitled to an 
injunction to restrain the futiHc sales of defts.’ 
Boai> so gut up, k an account of the profits of all 
sales thereof in the i)ast II eld: the injunction 
was rightly granted, k (lie account of profits was 
rightly diicclod k ought not to be confined to those 
sales wlierc defts.’ soap was bought under the 
bcli(‘f that it was pltfs.’ soap. 

It is well known that both in trade mark cases 
k patent cases pltf. is entitled, if ho succeeds in 
getting an injunction, to take two fomis of relief 
as alternative ; he may either say, “ Now I claim 
from you the damage 1 have sustained from your 
wrongful act ” ; or, “ 1 claim from you the profit 
wliich you have made by your wrongful act ” 
(Cotton, L.J.). — Lever v . Doodwin (1^87), 36 
Ch. XL 1 ; 57 T.. T. 583 ; 86 W. R. 177 ; 3 T. L. U. 
650 ; 4 R. F. C. 492, (]. A. 

Annotations : — FoUd. Saxlehiier r. A^olliuaiiH Co., [1897] 

1 Ch. 893. Consd. Smith’s Potato Crisps v. Paige’s I'otato 

CrlBjis (1928), 45 K. I‘. C. 132. Rofd. Boako, Hoberts v. 

Wayland, lie Boake, Roborts' Trade Mka. (1909), 20 

R. I\ C. 2.'il ; Price’s I’atcnt (^andle Co. v. Ogston & 

Tennant (1909), 26 R. P. C. 797 ; Edge v. Niooolls (1910), 

80 L. J. Ch. 154 ; Linos v. FaiTls (1925), 43 R. P. C. 64. 

1563. .J — Saxlehner v . Apoixinaris Co., 

No. 1671, post. 

1564. In respect of what articles — Goods sold by 
buyers from defendants.] — Lever v . Doodwin, 
No. 1662, ante. 

1565. When stayed pending appeal — Not unless 
irreparable Injury likely to ensue.] — Cahvino ” 
Trade Mark, No. 1263, ante. 

Effect of offer by defendant.] — See No. 1497, ante. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (0). . 

1559 1. Measure of damages — Injury to 
r€puiaiwn.]—Vlit. was a canvas maker, 
Sc znaiuifactured oanvas of a superior 


quality, & defts. imported canvas of an 
inferior quality, & branded it with 
pltf.’s name & sold it os the pltf.’s : — 
field : pltf. was entitled to siibBtaiitlal 
damages, for injury to his reputation 
as a canvas maker, without any proof 


of special damage. — W ilson v . Smith 
(1902), 2 S. R. N. S. W. 174; 19 
N. S. W. W. N. 124.— AUS. 

1569 U. .] — I 4 ITTI.EJOHN & 

Son V. Mulligan (1885), 3 N. Z. L. R. 
446 (8. 0.).— N.Z. 
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SuB-SBcrr. 8 . — ^Appeal. 

1566. Grounds of appeal — ^Misdirection by Judge 
— Failure to comment on correspondence — Com- 
mented on by plaintiff's counsel.] — Cbawshay v. 
Thompson, No. 1292, ante, 

1667. Improper deprivation of costs.] — 

King (F.) Ac Oo. v. Gillabd At Co., No. 1678, post. 

1568. Time for appeal — Discretion as to extend- 
ing time.]— An action for passing off Ac a motion 
to expunge deft.’s trade marks were dismissed Ac 
refused respectively on July 11, 1906, Ac the orders 
were entered on July 26, Notices of appeal were 
given on Oct. 24. Pltfs. applied to the Ct. of Appeal 
for leave to appeal notwithstanding that the notices 
had not been given witlun the ijrescribed time, or 
that the time for giving the notices might be 
(extended. They alleged that the delay in giving 
(lie notices was due to the fact that pltfs. had been 
advised by counsel, Ac also by a clerk in the Office 
of the District Registry in which the action was 
.set down, that the time for giving notice of appeal 
ran from the date when Die orders were entered : — 
Held : the Ct. of Appeal had no ijowor to enlarge 
the time under the It. S. 0., 1883, Ord. 64, r. 7, 
but it had power under Ord. 58, r. 15, Ac special 
leave to apiieal ought to be granted.- -Keddaway 
A: Co., Ltd. v, Irwell Ac Eastern Rubber Co., 
Ltd. (1900), 24 R. P. C. 93, C, A.; 8ul)seguent prO’ 
ccedinus (1007), 24 R. P. C. 203, C. A. 


8UB-&ECT. 9. — Costs. 

Hee ^ generally . Practice. 

1569. General rule.]-— As a general rule, the 
costs of the cause should follow the result of the 
cause ; but an exception will bo made where a 
jiarty has established his object by means of an 
unnecessary degree of litigation. — ^Millington v. 
Fox (1838), 3 My. Ac Cr. 338 ; 40 E. R. 956, L. C. 

AviiotationH : — Apld. Oolbuni v. Simms (184.‘0, 2 Ilare, 5i3 ; 
Piei*ce IK FiankH (184(5), 15 L. .T. C'h. 122. Consd. Moot 
r. OoiiHton (18154), 3J Iloav. 678. Reid. Kelly r. Hooper 
(1811), 1 Y. A; (.t Oh. Cas. 197 ; lJui'gcss v. Hills (1858), 
2(5 Boav. 211 ; Dixon r. Faweus (18G1), 3 E. A E. .537 ; 
'J’onKe r. Ward (1809), 2l L. T. 480. Mentd. Crawshay 
r. Thompson (1812), 4 Man. A 0. 357 ; ITiry v. Triiefttt 
(1842), 6 Boav. 6G ; Spoltiswoodo v. Clark (1816), 8 L. T. 
O. S. 230 ; Burt?(*bM v. Bingess (1853), 22 L. J. (Jh. G75 ; 
Edloslon V. VJck ( 1 853), 1 8 .Tur. 7 ; Weleh v. Knott (1857), 
4 K. A J. 747 ; Clomont v. Maddlek (1859), 1 Gill. 98 ; 
Cartier v. Carlisle (1802). 31 Beav. 292 ; Hall v. Barrows 
(1803), 4 De C5. J. A Sm. 150; Ijcathor Cloth Co. r. 
American Loatlier Cloth Co. (18G3), 4 Do G. J. A 8m. 137 ; 
McAndrow v. Bassett (1861), 4 New Rep. 12 ; Ainsworth 
r. Walinsloy (1866), L. R. 1 E(i. 518 ; Leer. Haley (1869), 
21 L. T. 546; Wolherspoon v. Curiie (1870), 23 L. T. 
44 3 ; Ford v. Foster (1872), 7 Ch. App. 611 ; “ Sinyror ” 
Machine Manufaeturors v. Wilson (1877), 3 App. Cas. 376; 
Levy V. Walker (1879), 10 Ch, D. 436 ; Orr Ewiuir r. Trade 
Mks. Hegr. (1879), 4 App. Cas. 4 79 ; SlnSTer Mauufaeturhifi: 
Co. V. Loog (1882), 8 App. Cas. 15 ; Pf Rivi^ro (1884), .53 
L. J. Ch. 578 ; Borthwiekr. Evouliig Post (1888), 37 Ch. D. 
449 ; Proctor v, Bayley (1889). 42 Ch, D. 390 ; Baker v. 
Rawson, Pe Baker’s Trade Mks., Pe Rawsou’s Appln. 
(1890), 60 L. J. Oh. 49 ; Thyrme r. Shove (1890), 45 Ch. D. 
577 ; Ileddaway v. Bontham Hemp-Spiiminff Co., [1892] 
2 Q. B. 639 ; Paine v. Danlells’ Hreworh's, Pe Paine’s Trade 
Mks., [1893] 2 Ch. 567 ; Powell v. Birminffhaiu Vinegar 
Brewoi-y Co.. [1896] 2 Ch. 64 ; adlular aothlng: Co. v, 
Maxton A Murray, [1899] A. C. 326 ; Valentino Meat 
Juice Co. r. Valentine Extract Co. (1900), 83 L. T. 259 ; 
Bourne v. Hwan Sc Edgar, Pe Bourne Trade Mks., [1903] 
1 Ch. 211 : Bow r. Hart, [1905] 1 K. B. 692 ; Boord r. 
Thorn A Cameron, Thorn A Cameron v. Boord (1907), 24 
B. P. C. 697 ; Pe Du Cros’ Applns., [1912] 1 Oh. 644 ; 
Veatman v. Homberger (1912), 107 L. T. 742 ; Brins- 
moad V. Brinsmead (1013), 30 It. P. C. 493. 

1670. Discretion of court.] — Although a suc- 
cessful deft, in a non-jury case has, in the absence 
of special circumstances, a reasonable expectation 
of obtaining an order for the payment of his costs, 
the ct. lias an absolute Ac unfettered discretion to 
award or not to award them to him. — Campbell 


(Donald) Ac Co. v. Rollak, [1027J A. 732 ; 96 
L. J. K. B. 1132 ; 137 L. T. 656 ; 43 T. L. R. 787 ; 
71 Sol Jo. 803, H. L. 

1571. Principles ^dlng court.] — (1) The 

general proposition that nobody has a right to 
represent his goods as the goods of somebody else 
is without limit as regards name, origin, honesty 
of manufacture, or otherwise, Ac applies to a ca^ie 
where pltf.’s goods largely acquii*cd their value 
through the exertions of deits. as the sole importers 
of those goods. 

(2) If pltf. is entitled to an injunction in such a 
case, he is also entitled to an account of profits. 

(3) If deft .’s goods on the face of them, Ac having 
regard to surrounding circumstances, are calcu- 
lated to deceive, evidence to prove the intent to 
deceive is unnecessary, since a man must be taken 
to liave intended the reasonable Ac natural con- 
sequences of his own acts. If, on the other hand, 
a mer(‘ comparison of the goods, having iH'gard to 
th(^ surrounding circumstances, is not sutiicieut, 
tfien it is allowable to prove from other sourecs 
that what is or may be appartmt innocence was 
really intended to deceive. 

(4) Ah regards costs, 1 intimated to pltf.’s counsel 
that 1 intended to be severe. The intention was 
based on a strong feeling long & increasingly enter- 
tained that the costs incuiavd in cases of this 
character are unduly large. They are often of 
little moment to the parties in such litigation by 
reason of the valuable interests involved ; but there 
are others to be considered besides the parties to 
the particular litigation, & the imiiortance of 
preserving a high standard in the administration 
of justice ran scarcely be overrated. Rurity, no 
doubt, stands first, but it is not the only essimtial, 

as in the conduct of all other affahs, a sense of 
pro])ortion ranlcs high Sc has large practical 
influence. The evil to which I am referring has 
been especially noticeable, & lias again & again boon 
noticed in patent cases ; Ac litigation such as this, 
though not conciTned with a patent, belongs to 
the same* class. The temptation to multiply 
expert evidence, A: to get as much as possible that 
can, in any event, bo of \alu(‘, “on tlie notes,” 
seems to be irri'sistible, & the difficulty of dis- 
criminating in this particular class of cases betweem 
what is admissible Ac what is not, is undoubt(*dly 
great. 1 confess to being by no means five from 
blame myself. It often seems to be better to allow 
witnesses to be called Ac questions to bo asked 
which might with advantage & more strict applica- 
tion of rules, be excluded, rather than wash* time 
in discussing whether they should be (‘xcluded or 
not ; Ac one is apt to forget, until too lati*, that to 
sanction evidence in child precludes objection to 
cross-examination. I earni'stly think tliat unless 
judges Ac counsel co-operate Id keep the evidence 
in this class of cases within narrower limits, they 
tlwcaten to become a scandal fraught with danger 
alike to those for whom Ac tliose by whom justice is 
administered. Nevertheless, Ac although of opinion 
that in the present case there has been an excessive 
multiplication of evidence by pltf., & that much of 
the evidence given on her behalf has been useless, 
1 do not see my way t/O depriving a successful liti- 
gant of any costs which upon taxation are properly 
allowed, except, of course, those which, as above 
mentioned, I intend pltf. to pay (Kp)KEWIch, J.). — 
Haxleiiner V. Apollinaris Co., [1897] 1 Ch. 893 ; 
66 L. J. Ch. 533 ; 76 L. T. 617 ; 13 T. L. R. 258 ; 
41 Sol. Jo. 331 ; 14 R. P. C. 645. 

AnnotvUions : — Uencrallu, Refd. Lovor v, Bodingflold (1898), 

80 L. T. 100 ; Cash ik (iJash (1900), 82 L. T. 656 ; Slozenfiror 

V, Spaldfox, [1910] 1 Ch. 257. 

1572. When defendant liable — Plaintiff partially 
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unsuccessful — But proving whole case.] — O nyon 
V. Wahhbournb (1850), 14 L. T. O. S. 503. 

1573. Defendant insisting on adverse right.] 

— suit was instituted to restrain the user of a 
trade mark, & for an account. No application was 
made to deft, before suit, & deft, said he would 
have desisted if appUed to. At the hearing the 
account was abandoned, but a perpetual injunc- 
tion was granted : — Held : deft, must pay the 
costs. 

A mass of costs has been caused by deft, not 
giving way in a matter in which in my opinion 
he had no right to resist (Komilly, M.li.).— 
Bukoess V. Hately (1858), 20 JBeav. 249 ; 53 
K. B. 894. 

1574. — After notice that he has de- 

frauded plaintilT.] — Fartna v. Silvkrlock, No. 
1107, ante. 

1575. Plaintiff asking for relief to which he 

Is not entitled.] — SoctiLte Framcaise Kadio- 
Fj.e( Tint^uE V. West Central Wireless Sirp- 
PLiES, No. 1510, ante. 

1576. When successful defendant refused costs- - 
— Defendant’s conduct precluding him from costs.] 

— Bash v. Dawrer, No. 1380, ante. 

1577. — Except costs of claim abandoned 

by plaintiff.] — WVlam v. Clarke, [1870] W’. N. 
08 . 

1578. - - Irrelevant misrepresentation.] — A 

successful deft, cannot be deprived of costs on 
the ground of improper conduct, e.g. a misrcpix*- 
sentation to th(‘ public, not connected with the 
issue between himself & jdtf. If in such a case a 
successful d(*ft. has been deprived of costs he has a 
right to appeal. 

Defts. in an action for passing off their goods as 
tliose of pltfs. had stated on th(‘ wrappers in which 
their goods were sold that they had obtained 
certain medals A awai’ds at exliibition. Defts. 
did not state that tht* medals A awards had bt'on 
obtained for the goods to which the action related , 

& in fact they had been obtained for other goods 
manufactured by defts. : — Held : defts. had not 
acted dishonestly, but even if they had been 
guilty of misrepresentation it had no relation to 
pltf.’s case, &; was not therefore a ground on which 
the judge had a discretion to dei)rive defts. of 
costs. — K ino (F.) & Co. v. Cillajid A Co., [1905] 
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2 Oh. 7 ; 74 L. J. Ch. 421 ; 02 L. T. 605 j 63 W. K. 
598 ; 21 T. L. R. 398 ; 40 Sol. Jo. 401, 0. A. 
An7U)ialion8 : — Consd. Rotch v. Croabio (1909), 54 Sol. Jo. 

.30 ; Ritter v. Godfrey, [19201 2 K. B. 47. Overd. Campbell 

r. Poliak, [1927] A. C. 732. Reid. HlggliiH v. Higgins, 

[191G] 1 K. B. 640 ; Jackson v. Anglo-Ajuerloan Oil Co. 

(1923), 92 L. J. K. B. 1000. Mentd. Leckhampton 

Quan’ies Co. v. Ballinger & Choltonliam R. D. C. (1905), 

93 L. T. 93. 

1579. Isolated cases of passing off — No costs — 
Plaintiff proving breach of contract.] — J ohn 

Knight A Sons, Ltd. v. Crisp A Co., Ltd., No. 
1522, ante. 

1580. Passing off by servant — Em- 

ployer falling to explain circumstances.] — Kodak, 
J^td. V. Grenville, No. 1620, aide. 

1581. .] — Burberrys V. Watkinson, 

No. 1518, ante. 

1582. Defendant given costs — Exclusion of 

costs down to Interlocutory Injunction — When de- 
fendant gave undertaking.] — Armstrong Oiler 
C o., Ltjl V. Patent Axlebox A Foundry ('o., 
Ltd., No. 1239, ante. 

.] — See Sub-sect. 7, F., ante. 

1583. Joint defendants — One defendant innocent 
— Separate orders.] — Pltfs. in an action for in- 
fringement of trade marks A passing off sold one 
(juality of eJiampagnc intended exclusively for 
Continental consumxjlion, A another quality in- 
tended exclusively for English consumption. 
Tlioy alleged that defts. S. A B. had sold in England 
the Continental quality as the English quality, 
under labels that were forgeries of pltfs.’ labels. 
Defts. put in a joint defence. At the trial deft. S. 
did not appear ; deft. B. appeared A alleged that 
lie had acted innocently on behalf of S. It was 
admitted by pltfs. that the purchasers of the wine 
liad acted in good faith : — Held : there had not 
been fraud on the part of B. ; but an injunction 
was granted against both defts., with an inquiry 
as to damages against S., but not against B. As 
to costs, separate orders wore made, namely, 
against S. a full ortlcr, but against B., an order for 
tlie general costs of th(‘ action, except in so far as 
they had been increas(‘d by the issue of fraud, witJi 
a set -oil in favour of B. of the costs of that issue. - 
CHAMPAC.NK llEJDHlECK ET C'JE. V. SCOTTO A 

Bishop (192(>), 43 B. P. C. 101. 

Costs against Infant.] — Sec Infants, Vol. 
XXVIII., p. 1 81, Nos. 407, 408. 

Effect of offer by defendant.] — See Nos. 1497- 
1513, aide. 


Part VI. — Royal Arms. 

Sec Patents. Designs, A Trade Mai’ks Act, 1883 Wales. All warrants granted by any prince deter- 
(c. 57), 8. 100 ; ’Prade Marks Act, 1905 (c. 15), mine on his death or accession. ’Phe Boyal 
B. 08. Warrant Holders’ Assocn., a corporate body of 

1584. Registrability — Old marks.]— -Besps. were persons holding royal warrants, under authority 
the proprietors of three old marks in respect of to take x>roceedings moved to expunge these marks 
tobacco, two of which were registered in 1870, A from the register as being “ calculated to deceive ” 
the third in 1891, which bore {inter alia) the by leading to the belief that reaps, held warrants 
device of the Prince of Wales’ Feathers A the words from the Prince A siqiplied the smoking mixture 
“ Prince of Wales’ Smoking Mixtui*e.” At the to him : — Held : the marks were not “ calculated 
date of the registration of one of the marks its to deceive ” within Trade Marks Act, 1905 (c. 16), 
then ownin' did supply tobacco to Marlborough s. 11, A if they were they were lawful marks when 
House, but since the accession of the present King registered A had been used continuously A honestly 
no warrants had been granted by the Prince of ever since registration, A ought not to be removed 

PART VI. of His MajoRty, or of any memher of trademarks, Is not In force In Canada. — 

0 . Whdher English rule applies,]— the Royal Family, or of the Royal Spilling Brothers v. Rtall (1903), 

The Enriifih rule prohibiting: the use Crown, or the national arms or flagrs 23 C. L. T. 102 ; 8 Exch. C. R. 196. — 

of the Royal Arms, representations of Great Britain, as the subjects of CAN. 
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from the register . — Re Imperial Tobacco Co.’s 
Trade Marks, [1916] 2 Ch. 27 ; 84 L. J. Ch. 043 ; 
112 h. T. 632 ; 31 T. I.. H. 408 ; 59 Sol. Jo. 456, 

0. A. 

Annotations FoUd. Re Woodwax d ’8 Trade Mk., Woodward 

V. Boulton Macro (191.')), S.'i L. J. Ch. 27. Refd. WiKfull 

V. Jackson, [1916] 1 Ch. 2i:i ; Rc Imperial Tobacco Co.’s 

Trade Mks., [1918] 2 Ch. 207. 

.] — See, 7i0Wy Trade Marks Act, 1905 (c. 15), 

s. 68. 

1585. Improper use of Royal Arms— Remedy — 
Summary prosecution,] — A coal merchant who had 
liad contracts with a Govl. Department, used bill 
lieads, etc., with the Koyal Amis jirinted thereon 
A the words “ I .ate contractor to her Majesty’s 
(Jovernment ” printed close to the arms, but no 
sucli words as “by appointment “ were used in 
connection with the said arms, lie had no autho- 
rity from her Majesty or any Govt. Department, 
etc., to use the Iloyal Arms : — Held : it was a 
nujre question of fact whether the Koyal Arms had 
been used in such a manner as to be calculated to 
lead other persons to believe that he was carrying 
on his trade by or under the authority of her 
Majesty, etc.. <fe the conviction-ought to be affirmed. 
- -Cameron v. Kennedy (1900), 64 J. P. 41. 

1 586. Injunction.] — ( 1 ) By Trade Marks 

Act, 1905 (c. 15), s. 68, “ If any person, without the 
authority of His Majesty, uses in connexion with 
any ti-ade, business, calling, or profession, the Koyal 
Arms ... in such manner as to be calculated to 
lead to the belief that he is duly authorised so to 
use the Koyal Arms ... lie may ... be re- 
strained by injunction . . . from continuing so to 
use the same ; — Held : the “ belief ’’ contemplated 
by tlie sect, was tlie belief on the part of the 
members of the public who see tlie display of the 
Koyal Arms, A not merely that of present or pro- 
spective customers of the person wi'ongfully dis- 
playing them, the object of the sect, being to pre- 
vent the spreading of a belief among the public 
which might lead to an increase of prestige, & 


consequent business to the person wrongfully using 
the Royal Arms. 

(2) Defts. carried on business as engineers, 
manufacturers, & contractors. On the front of 
their premises above the shop front was fixed a 
cast-iron representation of the lioyal Arms contain- 
ing the shield with the supporters, cri'st, mottoes. 
The arms had been in that position for at least 
tliirty-flve years <fe before defts. took a lease of the 
j>remi8es. No such words as “ By appointment “ 
were used in connection with the anns. Defts. 
had no authority to use the Koyal Arms. In an 
action by properly constituted i)ltfs. under Trade 
Marks Act, 1905 (c. 15), s. 68, for an injunction to 
1 ‘estrain the unauthorised user by defts. of the 
Koyal Arms : — Held : defts were using the Koyal 
Aims in connection witli their trade or business ^ 
in such manner as to be calculated to lead to the 
belief that they were duly authorised so to use 
them, therefore pltfs. were entitled to an injunc- 
tion restraining the user by defts. of the Koyal 
Arms in connection with their trade or business 
“ on their jiremises or otherwise.” 

(3) The question put to a witness in examination, 
“ What was the conclusion in your mind arising 
from the fact that defts. exhibited the Koyal Arms 
on their business premises ? ” was held admissible 
by analogy to the question peimitted in passing oil 
cases, “ Did you believe that deft.’s goods were 
pltf.’s ? ” — Royai. Warrant Holders’ Absocn. 
V, Deane (Kdward) A Bkai., Ltd., [1912] 1 Ch. 10 ; 
81 L. J. Ch. 67 ; 105 L. T. 623 ; 28 T. L. R. 6 ; 56 
Sol. Jo. 12. 

1587 , User calculated to lead to belief that 

defendant is duly authorised — Question of fact.) — 

Cameron v. Kennedy, No. 1685, ante, 

1588, Belief of general public.] — 

Koyaj. Warrant Holdpris’ Absocn. v. De\ne 
(Edward) & Beal, Ltd., No. 1580, a7ite. 

1589 , Admissibility of evidence.] — 

Royal Warrant Holders’ Assocn. v. Deane 
(Edward) & Beal, JjTD., No. 1586, ante. 


1686 i. Improper use of Royal Arms — d. Royal Warrant of ajypointment — a talloriiifl: Arm, is part of tho goodwill 

medy— Injunction.] - Roy Ah War- l*art of yoodunlL] — A Koyal Wan-ant of the businosB. Buu(’E r. Cornwall 

KANT Holders’ Assocn. w. Sullivan, of appolnlmont us tallois, granted to (1869), 2 Biich. 29').— S. AF. 

119141 1 1. 11. 236.— IR. 
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Part I. — Tramways. 


Sect. 1.— IN GENERAL. 

1. Definition — “ Promoters.’*]™ The expression 
“ promoters ” really means, not only the persons 
originally authorised to construct a tramway, but 
alsc^ their permitted assigns. It is, however, 
plain that neither lessees nor liccncees arc* pro- 
moters. Moreover the term “ promoters ” does 
not include debenture holders {per Cur.). — 
Marshall v. South Staffordshire Tramways 
Co., [1895] 2 Ch. 30 ; 04 L. J. Ch. 481 ; 72 L. T. 
542 ; 43 W. R. 469 ; 11 T. L. R. 339 ; 39 Sol. Jo. 
414 ; 2 Mans. 292 ; 12 K. 275, C. A. 

■ — Mfintd. PegKo V. Neath District Tram. Co., 
[189.5] 2 Ch. .508 ; lie St. Ncots Water C^o. (1900), 22 
‘ 478 ; He Crystal Palace Co., Fox v. Crystal 

^ (1911), 104 L. T. 2.51 ; He Woking Urban Dls- 

Council (Basingstoke Canal) Act, 1911, [1911] 1 Ch. 


Tramways Act, 1870 (c. 78), s. 42.] — 

See Companies, Vol. X., p. 959, No. 6573. 


“ Road authority.”] — See No. 47, post. 

” Tramcar.”] — See Nos. 68-63, 288, jyost. 

” Tramway ” — Tramways Act, 1870 (c. 78), 

s. 43.] -See Nos. 113, 114, post. 

2 . Whether ” railroad.”] - The Act 

[Workmen’s Compensation Act, 1897 (e. 37)J uses 
the word “ railroad,” & that word is certainly 
capable of expressing a tramway. Jf one carries 
one’s mind back to older times, railroad was 
apparently the usual word to describe a road used 
as a tramway whore horse jjowor or some power 
other than steam was used ; <to it seems to me that 
“ railroad ” taken by itself is a good English word 
descriptive of what is now usually known as a 
tramway (Collins, M.R.). — Fletcher v. London 
United Tramways, Ittd., [1902] 2 K. B. 269 ; 71 
L. J. K. B. 653 ; 8(J L. T. 700 ; 66 J. P. 696 ; 60 W. R. 
697 ; 18T. L. R.639; 4 B. W. C. C. O. S. 71, C. A. 

Annotation : — !R6fd. Back v, Dick, Kerr (1906), 22 T. L. P. 

548. 


PART I. SECT. 1. 

a. TVhetJ^r separate account of income 
expenditure on extension should be 


kept.] — A.-G. V. Wkllington Corpn., 
[1916] N. Z. L. R. 981.~-N.Z. 

b. Poiver of municipality to lay tram- 


way — Must be exercised subject to statute. ] 
— MIRAMAR Corpn. v. R, (1009), 28 
N. Z. L. R. 727.--N.Z. 
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Sect. 1. — In general. Sect. 2: Sub-sects. 1 2. 

Sect. 3 ; Sub-sects. 1 A.] 

3. Whether “railway” — General 

rule,] — In public legislation the word “ railway ” 
does noi include' a tramway unless it is expressly 
made to do so by the terms of the Act. — T otten- 
ham Urban Coun(’tl v. Metropolitan Electric 
Tramways, Ltd., [1913] A. C. 702 ; 83 L. J. K. B. 
60 ; 109 L. T. 674 ; 77 .T. P. 413 ; 29 T. L. B. 720 ; 
57 Sol .To. 739 ; 11 L. G. K. 1071 ; 1 B. R. A. 100, 
IT. L. ; revsg. 8. C. sub nom. Metropolitan 
Ki^ctric Tramways, I/td. v. Tottenham Urban 
('OT7NC1L, [1912] 2 K. B. 216, C. A. 

Public Health Act, 1876 (c. 65), 

s. 211 (1) (b).] — See Bates & Rating, Vol. 
XXXVlll., pp. 189, 490, Nos. 460, 162, 463. 

— Companies Act, 1862 (c. 89), 

s. 199.1 — See Companies, Vol. X., p. 1193, No. 
817,3. 

4. Right of way under agreement — Between 
tenants & previous landowners — ^Tramroad aban- 
doned for railway — Whether subsequent owner 
bound by agreement.] — Cromford Canal Act 
empowered the proprietors of mines & their lessees 
to make railways or roads across the lands of other 
persons, intervening between the mines & the canal 
to convey their materials to the canal. In 1843 
an agreement was entered into between the 
lessees of coal mines & the owners of intervening 
lands to make a tramroad across them, subject to 
an annual rent of £5 Cis. The lessees afterwards 
abandoned the tramroad, without any consent, 
(‘xeept that of the tenant, made a railroad across 
the lands in a different direction from the tramroad. 
They also erected an engine house, for which they 
subsequently agreed with the mtgee. in possession 
to pay an additional rent of £1 15s. Deft, subse- 
(piently became owner of the lands, & gave notice 
to the lessees that he should require an annual 
pa>unent of £3,5 ; & the lessees refusing to pay that 
sum, he gave them notice to cease the use of the 
railway, & subsequently ho took up the rails. 
Upon a bill filed by the lessees : — Held : deft, was 
bound by the agreement & acts of his predecessors ; 
the abandonment of the tramroad for a railway 
had not affected tlie rights of tlie parties ; deft, 
was not justified in taking up the rails ; & pltfs. 
were entitled to restore them, deft, being answi'r- 
able in damages for the loss sustained by pltfs. — 
Mold v. Wheatcroft (1859), 27 Beav. 510 ; 29 
J.. .7. Vh. 11 ; 1 L. T. 220 ; 6 Jur. N. 8. 2 ; 54 
E. B. 202. 

5. Between tenants & landlord — Landlord 

to give land for tramway.]— Tenants of quarries 
situated about three miles from their works, who 
were accustomed to convey the stones from tlie 
quarries to the works by carts, entered into an 
agreement with their landlord to construct a tram- 
way from the quarry to the works to run {inter 
aha), “ by the end of the policy ” of the landlord : 
& they further apeed to compensate the farm 
tenants along the line for any damage done to their 
farms during the currency of their leases. The 
landlord agreed {inter alia) to give gratuitously the 
land required for the tramway. Outside the 
policy ground there was a private road the pro- 
perty of the landlord, which, before it reached the 
tenant’s works, ran through another tenant’s stone 
pavement yard. This was the only practical route 
outside the policy for the tramway; & it was 
alleged that the only obstacle to laying it along the 
road was that the other tenant might refase to 
allow it being laid on that part passing through Ids 
yard, but for this there were no termini habiles. 
The tenants claimed that the landlord was bound 


to give them the use & possession of land for the 
purpose of the tramway, & that, either (a) “ within 
& by the end of the policy,” or (6) “ in any other 
place as suitable Ac convenient for them in every 
respect”: — Held: under the agieement the 
stipulation was that the tramway should pass 
outside the walls which encloses the policy of the 
landlord ; 4& by agreeing to give gratuitously the 
lands required, the landlord merely undertook to 
give the tenants such rights as were vested in him, 
leaving them, with the power to use his name, to 
settle with any persons who might have a right or 
interest entitling them to object to the formation 
of the tramway. — Sinclair v. Gaittiness Flag- 
stone Quarrying Co. (1881), 6 App. Cas. 340, 
H. L. 

Whether agreement merged In subsequent 
conveyance.] — See Easements, Vol. XIX., p. 46, 
No. 2.54. 

Directors — Liabilities — Misrepresentations In pro- 
spectus.] — See Companies, Vol. IX., p. 125, No. 
642. 


Sect. 2.— PROMOTION. 

SuB-BECT. 1 . — By Provisional Order. 

6. Tramways Act, 1870 (c. 78) — Object of Act.) 
— (1) Above Act is to facilitate the construction 
& to regulate the working of tramways in England 
& Scotland; Edinburgh Tramways Act, 1871, is 
to authorise the construction of street tramways 
in certain parts of Edinburgh, Leith, & Portobello. 

(2) Case in which the rule that 9 feet 6 inches 
shall intervene between the tramway rail tfe nearest 
footpath was departed from by statutory autho- 
rity ; the House reversing the decree complained 
of. 

(3) Relying on certain preliminary agreements, 
the frontagers of a narrow thoroughfare abstainecl 
from opposing the' Edinburgh Tramways Bill ; 
but as it turned out that Edinburgh Tramways 
Act, 1871, when passed, allowed the very thing 
which the frontagi'rs had been most anxious to 
prevent, tliey asked & obtained from the Ct. of 
Session an interdict against its execution. But the 
House of liOrds recalled the interdict, holding that 
the question was determined by the statute, whicli 
the Tramways co. were not only entitled to carry 
out, hut bound to obey. — Edinburgh Street 
Tramways Co. v. Black (1873), L. R. 2 Sc. & Div. 
336 ; 37 .T. P. 692, 11. L. 

7. Application for order — Costs — Taxation.] — 
The costs of applications to the Board of Trade 
for provisional orders under Tramways Act, 1870 
(c. 78), are to be taxed on the Chancery & not on 
the Parliamentary scale. — Re Morley (1875), 
L. R. 20 Eq. 17 ; 32 L. T. .524 ; 23 W. R. 632. 

Annotation : — Apld. Ih IVtoiHoii, 11909] 2 Ch. H98. 

8. Confirmation of order — Effect — Confirming 
Act not in accordance with agreements withdrawing 
opposition.] — Edinburgh Street Tramways 
Co, V. Black, No. 6, ante. 

9. Cesser of powers under order —Substantial 
commencement of works — What amounts to.] — 
(1) In Tramways Act, 1870 (c. 78), s. 18, which 
provides that the powers of promoters under a 
provisional order shall cease ‘‘ if within one year 
from the date of the order the works are not sub- 
stantially commenced,” the term “ works ” means 
physical works actually executed. 

A corpn., who had obtained a provisional order 
for the construction of electric tramways, had done 
no work within the year on tlie tramway itself, but 
had purchased land for offices & a generating 
station, & had entered into binding contracts for 
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the supply of electric cars <& for the supply & 
installation of dynamos & electric machinery : — 
Held : the works had not been substantially 
commenced within the meaning of the sect. 

(2) Tramways Act, 1870 (c. 78), s. 18, also pro- 
vides that “ a notice, purporting to be published 
by the Board of Trade, in the (iazette to the 
effect . . . that the work has not been substanti- 
ally commenced . . . shall be conclusive evidence 
for the purposes of this sect, of such . . . non- 
commencement ” i—Held : in the absence of such 
a notice, other evidence of the non-commence- 
ment of the works was not excluded. — A. -Cl. n. 
Bournemouth (^orpn., [10021 2 Ch. 714 ; 71 

L. J. Oh. 7H0 ; 87 L. T. 2.52 ; 51 W. 11. 129 ; 18 
T. L R. 741 ; 40 Sol. Jo. 0J8, C. A. 

10. Evidence — Notice In London Gazette — 

Whether other evidence admissible .]^ — Promoters 
of a tramway applied for a return of the parlia- 
mentary deposit on the ground that the under- 
taking had been abandcjned the powers to 
make tlie tratifiway had determined ‘.—Held : the 
j)]*o]ier evidence of the abandonment A cesser of 
the ])owcrs was a notice published in the London 
(lazette pursuant to 4 Vainway s Act, 1870 (c. 78), 
s. 18, & other evidence thereof could not be 
accepted, lie DunulOY A Kinghwinfohu Tram- 
ways Vo. (1893), (53 L. J. Vh. 108 ; 09 J^. T. 711 ; 
42 W. 11. 126 ; 8 K. 6. 

Annidalani : N.F. A.-(h i\ IjounK'Hioutk Uorpu., [1902] 

2 Ch. 711. 

11, — _j A.-G. V. Bourne- 

mouth Lorpn., No. 9. ante. 

~ Return & application of deposit .] — See 

Sect. 11, jfost. 


of the local authority, provided that no rail should 
be laid within 10 i feet of the footway on either side 
of the road, if one-third of the owners A occupiorj 
of premises abutting on the place where the rail 
was to be laid objected. They proposed to lay 
rails within 10 .i feet of the footpath on the east side 
of the road : on that side a promenade abutted on 
the road, A the corpn., as owners of the soil of the 
promenade, objected ; on the west side houses A 
shops abutted on the road, A all the owners A 
occupiers thereof objected : the local authority 
also refused their consent. Nevertheless, the co. 
laid their rails ; — Held : { 1 ) they had committed 
a trespass, A must pay as damages the cost, at any 
rate, of restoring the road. 

(2) Qu. : whether the refusal of the local 
authority to consent, was a “ difference ” to b(* 
submitted to arbn. under Tramways Act, 1876 
(c. 78), 8. 33 ; or whether, if it was groundless A 
arbitrary, the co. might disregard it/ ; but the 
objections were valid for (a) the esplanade was 
“ preniises entitling the corpn., as its owners, to 
object, A (6) even if it were not, the owners of 
premises on the west side could object to a rail 
being laid within the prescribed distance of eitlicr 
footway.— Bin EFORD U. 1). C. v. Bidefurd, 
Westward Ho I A Appliodore Ry. Co. A British 
Electric Traction Co., Ltd. (1903), 68 J. B. 123. 

16. — Right of owners of abutting premises 
to object — What are “premises.**! — Bidepord 
LI. 1). C. V. Biueford, Westward Ho I A Apple- 
DORE Ry. Co. A British Electric Traction 
Co., Ltd., No. 15, ante. 


SuR-bE(T. 2 . — By JVhvate Ac’t of Parliament. 

Procedure for obtaining Act.j— /8^cc Parlia- 
ment, Vol. XXXYI., pp. 277-286. 

12. Effect of Act — Not in accordance with 
agreements withdrawing opposition.! — t)DiNBUROii 
►Street Tramways Co. v. Black, No. 6, ante. 

Expenses of promotion — Agreement for payment 
by municipal corporation — Validity.]— Nrr Local 
Government, Vol. XXXIIl., p. 8(5, No. 553. 

Proof in winding up of company -By pro- 
moter’s clerk.] — Sec Companies, Vol. X., p. 1112, 
No. 7829. 

— By parliamentary agent.] — See 

Companies, Vol. X., p. 1113, No. 7830. 

Servants of company making profit under 

agreement witli another company — Validity of 
agreement.! — See Corporations, Vol. Xlll., 
p. 357, No 934. 


Sect. 3. -CONSTRUCTION AND REPAIRS. 

Suli-sECT. 1 . — Gauge and Rails. 

13. Distance from footpath.] — Edinburgh 
Street Tramways Co. v. Black, No. 6, ante. 

14. — — Connecting line not shown on plans— 
A nearer footpath than authorised by Act — 
Removal ordered.] — Wilkinson A Marshall v. 
Newcastle-upon-Tyne Corpn. (1902), 18 T. L. R. 
332. 

15. Power to lay extra rails — Consent of local 
authority — Necessity for.] - A co. owning a tram- 
way along a road had power under their special 
Act to lay a second sot of rails, with tho consent 


Sub-sect. 2. —Interference with Other 
Traffic and Undertakings. 

A. Hoads f Footways and Bridqes. 

See Tramways Act, 1870 (c. 78), s. 26. 

17. Roads — Whether work interference with road 
— Or repair of road — Raising sleepers & rails to 
level of road.]— (1) Pltfs., as the road authority 
under Tramways Act, 1870 (c. 78), s. 26, claimed 
against defts. ih(‘ expenses of superintending their 
opening A breaking up of roads under sect. 26, for 
the maintenance A ren(*wal of their tramway : - 
Held : so far as defts. merely raised the sleepi‘rs 
A rails to the level of the road, or raised tho stone 
packing of the road to the level of the surface of 
the rails, they were maintaining A keeping the road 
in good condition A repair imder sect. 28, A were 
not liable to the superintendence of the road 
authority under sect. 26. 

(2) There is sect. 26, which authorises them to 
break open the roads for the purpose of making, 
forming, laying down, maintaining A renewing 
any tramway duly authorised, subject to various 
conditions, wliich come to this, that when tht*y are 
breaking open tho roads for the purpose of {inter 
alia) maintaining any tramway, they are requHod 
to give seven days’ notice, which, wlien the things 
are slight, they may bo excused not giving; for 
instance, where things require to bo done instantly 
(Blackburn, J.). — St. Luke’s Vestry v. North 
Metropolitan Tramways Co. (1876), 1 Q. B. D. 
760 ; 35 L. T. 329 ; 40 J. P. 806. 

18. .]— Brentford Urban District 

Council v. London United Tramways, Ltd. 
(1901 ), 45 Hoi. Jo. 408 ; 3 L. G. K. 842, n. 

Anriofaiiou : — Consd. Wantlsworlh Borough c. London 

United Tmne^ayK (1906), 3 L. G. H. 830. 


PART I. SECT, 3, SUB-SECT. 2.— A. 

to lay or keep rails flush 
with streets.] — A provision In an Ord. 


in Council requiring a tramway co. to 
lav A keep their rolls on a level with 
the surface of the street Imposes upon 


tho CO. only the duty of adjusting 
the rails to the level of tho street, A 
keeping them at that level, A does 
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Sect 3 . — Comtruction and repairs : Sxjtb-sect. 2, A, 
d:B,] 

19 . Necessity for notice to road authority.] — 

Ht. Luke’s Vestry v. North Metropolitan 
Tramways Co., No. 17, ante, 

Consent of road authority — To tramway 

crossing— VaUdltyJ—^ee Highways, Vol. XXVI., 
p. 414, No. 1334. 

20. Powers of promoters — To form connec- 

tion with generating station not belonging to pro- 
moters — & outside local authority’s district.]— 

By a private Act a tramways co. obtained power to 
construct certain tramways to be worked by 
electricity. Sect. 27 of the Act provided that 
“ The co. may execute all such works on or in 
connection with the tramways & in over or under 
the streets roads or bridges in or over which same 
are laid as may be necessary or expedient for work- 
ing th(‘ tramways by mechanical power as afore- 
said & may lay down constinict erect & maintain 
on in under or over the surface or bed of any street 
road footway bridge river or place & may with the 
consent in writing of the owner occupier of any 
house or building attach to such house or building 
such posts conductors wires tubes mains plates 
cables boxes & apparatus & may make & maintain 
such op(‘nings & ways in on or under any such 
surface or bed as may be n(‘cessary or convenient 
cither for the working of the tramways or for 
connecting any portions of the tramways or for 
providing access to or forming connection with 
any generating station or other stations engines 
machinery or apjjaratus.” The co. proposed, for 
the j)uri)ose of so working their tramways, to lay 
down a line of cai)les i^assing through, among 
other places, the borough of Wandsworth, to con- 
nect their tramways with a generating station in 
Chelsea belonging to anotlier co. The borough 
council moved to restrain deft. co. from breaking 
up any of tlie roads witliin their jurisdiction : — 
lleld : the co. was entitled under tlie latter part of 
sect. 27 of tlieir Act, which was in perfectly general 
terms, to execute works m these streets necessary 
or convenient for forming a connection with the 
generating station.- -Wandsworth Corpn. v. 
London United Tramways (1901), I/rD. (1905), 
09 J. P. 340 ; 21 T. 1.. B. 529 ; 3 L. U. K. 830. 

— — To obstruct highway during recon- 

struction of tramway .] — See Public Authorities, 
Vol. XXXVIII., p. 30, No. 167. 

Duty of promoters — To substitute new road 

before converting tramway Into railway .] — See 
Bailways, Vol. XXXVlll., p. 277, No. 165, 

21. - - Liabilities of promoters — Who entitled 

to sue - Road authority or person liable to keep 
road In repair.] — Pltfs. contracted with a vestry 
to pave a public road with asphalte & to keep the 
pavement in repair for fifteen years, the pavement 
when laid to be the property of the vestry. Shortly 
after the pavement was completed, defts., acting 
under statutory powers, laid down a tramway along 
the pavement, but so constructed & maintained 
their tramway as to occasion unnecessary damage 
to the pavement. It being doubtful whether an 
action, commenced by pltfs. against defts. on the 
above facts, was brought in the name of the right 
pltfs., the ct., under 8. C., Ord. 10, r. 2, ordered 
the vestry to be added or substituted as pltfs., on 
the terms that the vestry was to be indemnified 
by the original pltfs. for all costs expenses. — 
Val de Trav?:rs AspuAi/rE Paving Oo., Ltd. v. 


London Tramways Co., Ltd. (1879), 48 L. J. 
Q. B. 312 ; 40 L. T. 133 ; 43 J. P. 462. 

22. Injury to person using defective 

roadway.] — Defts. were the owners of a quay over 
which there was a public right of way to their docks. 
The G. E. B. co., by their private Act of Parliament, 
were empowei’ed to & did enter into an arrange- 
ment with defts. to lay tramways connecting the 
docks with the railway system. The co. were 
to keep the tramways in good working order. 
Under Tramways Act, 1870 (c. 78), the co. as pro- 
moters gave notice to defts. of their intention to 
open & break up the road for the purpose of doub- 
ling the rails at a particular point. The co. did 
break up the highway for their tramway purposes. 
Pltf. was injured by being thrown from liis cart 
through the defective condition of the roadway 
at the place where the works were being carried 
out, & brought his action for compensation against 
defts. as owmers of the highway. The jury at 
the trial found that the accident to pltf. had been 
caus(‘d by tlie negligence of the railway co., who 
were in possession of the spot where tlie occurrence 
took place, that the roadway was in a defective 
condition owing to a breach of duty on the part of 
the railway co., & gave pltf. substantial damages. 
It was contended, on argument on behalf of pltf., 
that on these findings he was entitled to have the 
verdict entered for him, <Siion the part of defts. that 
they amounted to a verdict for them: — Held: 
as the railway co. were carrying out their works 
not under the orders or as licencees of defts., but 
under their statutory jiowers, & were in the sole 
possession of the ])lace where the accident hap- 
l>ened, which was (Uitirely under their control, At 
the negligenct* causing th(‘ accident was that of the 
railway co. A not of defts., the verdict ought to be 
entered for defts.— Barham v, Ipswich Dock 
OOMRS. (1885), 54 L. T. 28. 

Surplus material excavated during construc- 
tion- Who entitled to.] — See Highways, Vol. 
XXVI., p. 280, No. 109. 

23. Footways — Powers of promoters — ^To break 
up footway.] — Hyde Corpn. v. Oldham, Ashton, 
& Hyde Electric Tramway, Ltd. (1900), 04 
J. P. 590 ; 16 T. Ii. R. 492, C. A. 

24 . - - - To erect pole In footway.] — A 
corpn. purporting to act in the exercise of their 
powers under their special Tramways Act, which 
incorporated Tramways Act, 1870 (c. 78), & 
authorised the construction of an electric tramway, 
erected a pole & a fuse box in the footpath close to 
the principal entrance of pltfs.’ promises : — Held : 
defts.’ statutory powers authorised them to use 
the pavement for the purpose of doing that 
which was necessary for making their tramway 
an electrical tramway ; the nuisance which the 
defendants were authorised to commit could not be 
interfered with unless pltfs. could prove that 
the powers conferred on defts. had been abused, 
which the pltfs. had failed to do. — Goldberg & 
Son, Ltd. v. Liverpool Corpn. (1900), 82 L. T. 
302 ; 16 T. L. B. 320, C. A. 

25. .] — Where a local authority 

requires to open up the soil of a street, the surface 
only of which has been dedicated to the public, 
they do not commit a trespass on private property 
so long as the act to be done is within the area of 
their statutory powers : — Held : no trespass was 
committed by the digging of a hole in the footway 
in which to place a pole to carry the electric wire 


not impoHe the duty of briugluff up ban Tramway Co. d. Ross (1895), 13 v. SourmoRN Suburbs of Cape 
depre8sioD8 in the street to the level N. Z. L. R. 366. — N.Z. Town Tramways Co., Lid. (1909), 

of the roils. — Dunedin Oirv & Subur- .j — O apb Divisional Council 19 C. T. R. 549. — S. AT. 



Paet I. — ^Tramways. 


343 


for a tramway scheme authorised by a private Act 
which incorporated the provisions of Lands 
Clauses Consolidation Act, 1846 (c. 18), the act 
complained of not amounting to a taking of land 
but only to the exercise of a right in the nature of 
an easement. — Escott v. Newport Corpn., 
[1904] 2 K. B. 369 ; 73 L. J. K. B. 693 ; 90 L. T. 
348 ; 08 J. P. 135 ; 52 W. R. 543 ; 20 T. L. R. 
158 ; 2 L. G. R. 779. 

Annolatiom : — Reid. Andrews v . Abortillery U. D. C. (1911), 

80 L. J. Oh. 724 ; Taff Vale Ky. v . Cardiff Ky., 11917] 

1 Oh. 299. 

26. To reduce width of footway.] — 

London County Council (Tramways & Improve- 
ments) Act, 1901 (c. cclxxi), 8. 13, empowering 
the Council to reduce the width of the footway 
subject to the express provision that “ no footway 
shall be reduced to a less width than 6 feet,” only 
applies to new tramways or reconstructed tram- 
ways the authority to construct or reconstruct 
which is specifically given by that Act ; where 
the Council have independent powers of recon- 
struction — as under London County Tramways 
(Electrical Power) Act, 1900 (c. ccxxxviii), the 
express provision as to the 0-fcet limit in London 
Coimty Council (Tramways & Improvements) 
Act, 1901 (c. cclxxi), s. 13, has no application, & 
does not prevent the reduction of a footway to a 
less width under the sanction of the local authority 
acting in exercise of the powers in that behalf 
conferred by Metropolitan Paving Act, 1817 
(c. xxix). — (JORSELLIS V, I..ONDON COUNTY COUNCIL, 

11908] 1 Ch. 13 ; 77 L. J. Ch. 120 ; 98 L. T. 175 ; 
71 J. P. 561 ; 21 T. L. R. 80 ; (i L. G. R. 78, 

C. A. 

27. Bridges — Liability of promoters- Passing 
unusually heavy weight over bridge. |—Applt. 
corpn., having, under a colonial Act, .de facto 
taken over the care & coniiol of a certain bridge, 
in an action to recover damages from them for a 
fatal accident caused by the bi‘eaking down of the 
bridge over which a tramcar containing deceased 
was running ; — Held : the finding of the jury that 
an act done by their oflicer had materially 
weakened the beam which afterwards bi'oke 
amply justified a verdict against them. 

One question might have arisen in tliis case, a 
seriously important question, namely, whether, 
if the original construction of the bri(ig(‘ was such, 
A the pressure placed upon it by the tramway co. 
was so great that, \mder any circumstances, 
independantly of any decay, or misuse of the beam, 

. . . the weight placed upon it would have 
caused the destruction of the bridge. It might 
have been a very serious question whether or not 
the responsibility for passing that weight over the 
bridge at that point might not have rested upon 
those by whose act that unusual & extraordinarily 
heavy weight was passed over, without casting 
any responsibility on those whoso duty it was to 
maintain & repair the bridge (2>cr Cur.). — 
Victoria Corpn. v. Patterson, Victoria Corpn. 
V, I.ANG, [1899] A. C. 615 ; 68 L. J. P. C. 128 ; 81 
L. T. 270, P. C. 

B. GaSi Telegraphic^ or Water Undertakings. 

See Tramways Act, 1870 (c. 78), s. 30. 

28. What work within Tramways Act, 1870 
(c. 78), s. 30.] — Brentford Urban District 
Council v. London United Tramways, I/td. 
(1901), 46 Sol. Jo. 408 ; 3 L. G. R. 842, n. 
Antiotaiwn : — Consd. Wandsworth Borough r. London 

United Tramways (1905), 3 L. G. li. 836. 

Alteration of position of mains, pipes, wires, etc. 
— Jurisdiction of arbitrator to order.] — See Gas, 
Vol. XXV., p. 481, No. 68. 


After notice given by promoters — Time for 

giving counter-notice by owner of mains.]— <See 
Gas, Vol. XXV., p. 481, No. 69. 

29 , Telegraph wires of railway company — 

Wires crossing highway — ^Power to enter on railway 
company’s land.] — On the construction of a tram- 
way worked by the overhead trolley system, the 
tramway co. have power, under Tramways Act, 
1870 (c. 78), s. 30, to alter the position of a railway 
co.’s telegraph wires which cross the liighway 
whereon the tramway is being constructed, where 
it is necessary to alter the position of such wires 
for the piu’pose of constructing the tramway in 
accordance with the special Act & the Board of 
Trade Regulations. 

For the purpose of such alteration, the tramway 
co. has power to enter upon the land of the railway 
co . — Be Rhondda Urban Distihct Council & 
Tafp Vale Ry. Co. (1907), 97 L. T. 892 ; 72 
J. P. 44 ; 24 T. L. R. 213 ; sab nom. Rhondda 
Urban Dibtric’t Council v. Tafp Vale Ry. Co., 
6 L. G. R. 131. C. A. 

Liability for expenses — Additional expense 
caused by existence of tramway — What Is.]— 
Gas, Vol. XXV., p. 481, No. 70. 

30. Injurious affection of telegraphic lines— 

Nature of liability.] — By a local Act, s. 65 (1), it 
is provided that in the event of the co.’s tramroad 
being worked by electricity the co. shall work their 
undertaking “ with due regard ” (o the telegrax>hic 
lines of the Postmaster- General, “ shall use 

(‘V(‘ry reasonable means ” in the working of their 
undertaking to lU'event injurious afleetion of such 
lines. 

’ By local Ac<, s. 05 (2): “ Tf any telegraphic 
Jin(‘ of t]j(‘ Postniasb'r-General is injuriously 
affected ... by the working of the undertaking 
of the CO., tlie co. shall pay the expense of all such 
alterations in the telograx>hic lines of the Post- 
master-General as may be necessary to remedy 
such injurious affection.” 

In J 898 defts. under the powers conferred by the 
said Act constructed an electric tramway along 
certain public roads. In 1914 the Postmaster- 

I General laid underground along the same roads a 
telephone cable, which at one point came within 
seven feet of defts.’ lines. In 1916 a breakdown 
occurred in the cable in consequence of its being 
injuiiously affected by an escape of electricity 
from defts.’ lines. In an action by the Post- 
masier-Gem'ral under sect. 65 (2), to recover the 
expenses he had been x)ut to the Div. Ct. held that 
the liability of defts., under that sub-sect., which 
was to bo read independently of sub-sect. 1, was 
an absolute liability, that neither the fact that 
defts. had used every reasonable means in the 
worldng of their undertaking to prevent injurious 
affection to pltf.’s cable, nor that pltf. by laying 
his cable so near to defts.’ lines had coui’ted the 
injury, afforded any defence: — Held: (1) sect. 
65 (2) was an independent sub-sect. & in no way 
dependent upon sub-sect. 1 ; (2) if it was proved 
that the injurious affection of the Postmaster- 
General’s cable was caused by the construction 
or working of defts.’ undertaking it would be no 
answer to a claim by the Postmaster-General for 
defts. to prove that he had been j^ilty of want of 
reasonable care & skill in selecting the place in 
which to lay his cable ; (3) if defts. could show that 
the construction or working of their undertaking 
did not injuriously affect the cable but that the 
injurious affection was entirely due to the act of 
the Postmaster-General, then in all probability 
sub-sect. 2 would not apply. — ^I^ostmaster- 
General V . Blackpool & Flei^twood Tramroad 
Co., [1921] 1 K. B. 114 ; 90 L. J. K. B. 136 ; 121 
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Sect. 3 . — Construction and repairs : Siib-sect. 2, B. 
iSc C . ; suh-secis, 3 <£: 4, A. cS: i?.] 

L. T. 305 ; 85 J. P. 71 ; 37 T. L. 11. 20 ; 19 
L. G. R. 1, C. A. 

Annotations : — As to (2) Consd. I’ostmaator- General v. 
Liverpool Corpn., [1923] A. C. 587. Ocnerally, Mentd. 
Moriarty r. Regent’s Garage Co., [1921] 2 K. B, 766; 
Nelson, Murdoch v. Wood (1922), 126 L. T. 715. 

C. Sewers and Drains. 

See Tramways Act, 1870 (c. 78), s. 31. 

31. What work within Tramways Act, 1870 
(c. 78), s, 31.] — Brentford Urban District 
(’ ouNCTL V. London United Tramways, IjTD. 
(1901), 45 Sol. Jo. 408 ; 3 L. G. R. 842, n. 

Annotation : — Consd. Wandsworth Borough v. London 
United Tramways (1905), 3 L. G. K. 836. 

32. Conditions of interference — Notice by pro- 
moter with “ all necessary particulars — Suffi- 
ciency of particulars.] — Brentford Urban Dis- 
trict Council v. IjOndon United Tramways, 
Ltd. (1901), 45 Sol. Jo. 408 ; 3 L. G. R. 842, n. 
Annotation ' Consd. Wandswoith Boiougli r. Jjondun 

United Tiamwajs (IiM)5), 3 L. G. R. 836. 


SUB-SE(T. 3. — COMIM.ETION t)F WoRKb AND 
Reinstatement of Roads. 

Sec Tramways Act, 1870 (c. 78), s. 27. 

Surplus material excavated during construction — 
Who entitled to.l — See Highways, Vol. XXVI., 
p. 280, No. 109. ^ 


Sub-sect. 4. — Repair of Road. 

A. In General. 

Sec Tramways Act, 1870 (c. 78), s. 28. 

33. Whether work repair of or Interference with 
road — Raising sleepers & rails to level of road.] 
— St. Luke’s Viostry v. North Metropolitan 
Tramways Co., No. 17, ante. 

34. Extent of obligation to repair— Area of under- 
taking — Space between up & down lines.] — Adams 
V. Shaddoc k, [1905] 2 K. B. 859 ; 75 L. J. K. B. 
7 ; 93 L. T. 725 ; 54 W. R. 97 ; 22 T. L. R. 15 ; 
50 Sol. .lo. 25 ; 8 W. C. C. 58, C. A. 

— Strips of street on either side of track.] 

— NVe IIICHIWAYS, Vol. XXVI., p. 539, No. 2385. 

36. — ^ — Overhead wires.] — (1) It is 

important to consider what was the work which 
was undertaken by the corpn. It was to repair 
A keep in repaii* a tramway, & the area of the 
undertaking was the tramway as a whole (Romer, 
L.J.). 

(2) The undertakers are bound to keep the 
tramway in proper repair, & among other things 
to SCO that the overhead wires are in order & safe 
(Matthew, L.J.). — Rogers v. Cardiff Corpn., 
11905] 2 K. B. 832 ; 75 L. J. K. B. 22 ; 93 L. T. 
083 ; 70 J. P. 9 ; 54 W. R. 35 ; 22 T. L. H. 9 ; 60 
8ol. Jo. 12 ; 8 W. C. C. 51 ; 4 L. G. R. 1, C. A. 

A niwtalion : -Refd. Back r. Dick, Ken (1906), 94 L. T. 802. 

36. Junction of paving with surface 

of roadway.] — Norwich Corpn. v. Norwich 
Electric Tramways Co., Ltd., No. 62, post. 

37. Slippery road.] — Under Tramway Act, 

1870 (c. 78), 8. 28, a tramway co. are bound not 
only to maintain & repair the jiart of the road for 
which they ari" responsible, but also to keep it in 
a proper condition for traffic. Where an accident 
ocemTed in consequence of a tramway co. having 
neglected to sand the rood in slippery weather : — 
Held : tiiey were liable for the consequent 
damages. — Dublin United Tramways Co. v. 
Fitzgerald, [1903] A. C. 99 ; 72 L. J. P. C. 


52 ; 87 L. T. 632 ; 67 J. P. 229 ; 51 W. R. 321 ; 
19 T. L. R. 78 ; 1 L. G. R. 386, H. L. 

Annotation : — Distd. Acton District Council v. London 

United Tramways, [1909] 1 K. B. 68. 

Removal of snow .] — See Highways, Vol. 

XXVI., p. 439, No. 1563. 

38. Satisfaction of road authority — Reason- 
able satisfaction.] — Tramways Act, 1870 (c. 78), 
s. 28, provides that a tramway co. shall keep certain 
parts of the roadway in repair, in such manner as 
the road authority shall direct & to their satis- 
faction, provided that if the tramway co. fail to 
comply with this sect, the road authority may do 
the necessary work themselves at the expense 
of the tramway co. Tramways Act, 1870 (c. 78), 
s. 33, provides that if any difference arises between 
a tramway co. & the road authority in relation to 
any tramway, or on the question whether any work 
is such as ought reasonably to satisfy the road 
authority, the matter in difference shall be referred 
to an engineer nominated by the Board of Trade. 
The private Acts of a tramway co. incorporated tlu* 
above sects. & imposed on the co. a penalty 
(a) for non-comj)liance with Tramways Act, 1870 
(c. 78), s. 28 ; (6) for not keeping the tramways 
in repair to the satisfaction of the road authority, 
A (c) for not keeping the rails in repair & so as not 
to be a danger or annoyance to the ordinary 
traffic. The tramway co. were summoned, {a) for 
not keeping in repair, with such materials A in 
such manner as the road authority had directed, 
the portion of the road prescribed by Tramways 
Act, 1870 (c. 78), s. 28, (6) for not keeinng their 
tramways in repair to the satisfaction of the road 
authority, A (c) for not keeping the rails in repair 
A so as not to be a danger or annoyance to the 
ordinary traffic : —Held : the obligation to keep 
in repair certain parts of the roads which is imposed 
by Tramways Act, 1870 (c. 78), s. 28, A the 
obligation imposed by the co.’s private Acts to 
keep the tramways in repair to tlio satisfnetion 
of the road authority, was in each case an obliga- 
tion to keep in repair, not to th(^ satisfaction of 
the road authority absolutely, but to th(dr reason- 
able satisfaction, A the question whether the road 
authority ought reasonably to be satisfied must go 
to arbn. under Tramways Act, 1870 (c. 78), s. 33, 
A was one with which the magistrate liad no 
jurisdiction to deal, but the magistrate had jm'is- 
diction to deal with the summonses for not 
keeping the rails in repair, as in this instance no 
question had arisen in regard to the satisfaction 
of the road authority. — K. v. Garretp A Ham- 
mersmith Borough Counoil, Ex p. Londiin 
United Tramways, Ltd. (1909), 100 L. T. 533 ; 
73 J. P. 188 ; 7 L. G. R. 511, D. C. 

Effect of special agreement .] — See Sub- 

sect. 4, B., post. 

39. Failure to repair— Collision caused by bad 
state of repair of track — Tramway company added 
as defendant.] - Pltf. brought his action against 
defts. for injuries sustained by their negligence. 
Defts.’ statement of defence alleged that the 
injuries were caused through the rails of the T. co. 
not being on a level with the road A through the 
bad condition of roads A rails. Defts. served a 
notice on the T. co making them joint defts. : — 
Held : the notice must bo set aside, there not being 
“ a question in the action ” which it was desirable 
to decide between the T. co. A defts. — IfoRWELL 
V. London Omnibus Co. (1877), 2 Ex. D. 365; 
46 L. J. Q. B. 700 ; 30 L. T. 637 ; 25 W. R. 610, 
O. A. 

Mandamus — Direction to “ maintain ** 
Validity .] — See Grown Practice, Vol. XVI., 
p. 345, No. 1696. 
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40. Liability to penalties — Continuing 

offence — Amount of penalty.] — By Tramways 
Orders Confirmation Act, 1873 (c. cxcvii), s. 8, 
the i^romoters of a tramway wore to be subject 
to a penalty not exceeding £5 for every day on 
which they continued to omit to maintain & keep 
in good order & condition the rails & roads of their 
tramways. By an order of justices dated Dec. 15, 
1898, they were fined £5 for not keeping the rails 
in good condition repair on Oct. 23, 1893, & 
£1 for every day on which such act of omission 
should continue. By a subsequent order of 
justices, dated Feb. 8, 1895, they were ordered 
to pay £240 for penalties incuiTod under the order 
of Dec. 15, 1893, being £1 per day since the date 
of that order Held : on certiorari^ that the order 
of Feb. 8, 1895, must be quaslied on the ground 
that it was bad under Summary Jurisdiction Act, 
1848 (c. 43), s. 11, <fe was founded on an order 
which was bad on the face of it in respect of 
the continuing penalty. — B. v. Htkuvp:, rrrc., 
CJ.AMORGANSIITRP] ,TJ. (1895), 59 J. P. 584, D. C. 

Enforcement of distress —Notwith- 
standing appointment of receiver & manager.] -- 
Hee Companies, Vol. X,, p. 1190, No. 8445. 

41 . , Work done by local authority — Re- 

covery of expenses from promoters.! — By local 
Act, s. 57, it was provided : “If the co. fail to 
maintain & keep in good condition to the satis- 
faction of the corpn. . . . the junction of the 
leaving laid & maintained by the co. with the 
surface laid & maintained by the corpn., the corpn. 
may, if they think fit, themselves at any time after 
seven days’ notice to the co. do the work necessary 
for the repair & maintenance of the road, &- the 
expense reasonably incurred by the corpn. in so 
doing shall be repaid to them by the co. with the 
addition of 5 per cent, on sucii expense.” 

The surface of the road laid maintain'd by 
the corpn., owing to the traffic adjacent to the 
])aving of the tramway, became worn down below 
the level of the paving at distances varying from 
2 inches to (i inches from such i)aving, A in certain 
cases it was necessary, in order to rej)air the road- 
way so worn down to tak<‘ up the roadway to .a 
distance of 18 inches from the paving. The cori)n. 
executed the repairs, Ac claimed the (‘xpenses of 
so doing from the co. : — Held: the exxiense so 
incurred was inciu'red in maintaining & keeping 
in good condition the junction of the paving with 
the surface of the roadway & the tramway co. 
was resi)onsible for such expense. — Norwich 
C oRx^N. V. Norwich Et.ectric Tramways Co. 
(1908), 99 D. T. 133 ; (i (I. B. 1032 ; mh nom. 
Re Norwich Corpn. & Norwich Electric 
Tramways Co., Ltd., 72 ,T. P. 178, V. A. 

Bridge over railway — Bridge widened by 

promoters under statutory powers.] Uioii- 
WAYS, Vol. XXVI., p. .570, No. 2079. 

Liability for nuisance — Use of creosoted wood in 
paving road — Damage to plants.]— Nec Nuisance, 
Vol. XXXVI., p. 194, No. 350. 

Removal of snow from track — Snow left on 

streets.] — Sec Highways, Vol. XXVI., p. 439, 
Nos. 1502. 

Removal of snow from track — Duty to remove.] — 
See Highways, Vol. XXVI., p. 439, No. 1503. 

42. Snow to be levelled to prescribed 

depth — Obligation to remove snow from streets.] — 

Respondent co. were authorised by statute to 
construct & w^ork a street railway in a town. 
The Act provided that the co. might remove snow 
& ice from its tracks so as to enable it to work its 
cars in the winter. “ Provided, however, that in 
case such snow & ice shall be removed from it, 
track or disturbed or thi'own out by the ploughs 


leveller, or tools of the co., it shall bi5 the duty of 
the co. within forty-eight hours to level the said 
snow or ice on each side of the track to a uniform 
depth, to be determined by the engineer of the 
council, & so as not to impede the ordinary trafilc 
of the streets.” The engineer determined a depth 
to which the snow was to be levelled whicli was 
admitted to be reasonable, but the co. could not 
comply with his requirements without removing 
some of the snow from the streets altogether : — 
Held : they were bound to remove the snow. — 
Shea v. Beid-Newfoundland Co., [1908] A. C. 
520 ; 78 L. J. P. C. 43 ; 99 L. T. 743 ; 24 T. L. B. 
879, P. C. 

Snow left on streets — Whether nuisance.] — 

See Highways, Vol. XXVI., p. 439, Nos. 1562. 

Running powers over another company’s line — 
Tramway defective — Injury to pedestrian— Liability 
for trespass.] — See No. 105, post. 

B. Contracts for Repair. 

See Tramways Act, 1870 (c. 78), s. 29. 

43. Contract with road authority — Transfer of 
llablUty.] — Where a tramway co. (‘liters into a 
contract with the road authority under Tram- 
ways Act, 1870 (c. 78), s. 29, wheivby the road 
authority undertakt'S the repair of the portion of 
the road upon which the tramway is laid, the 
liability for damage occasioned by the non-repair 
of that part of the road, which would but for such 
contract be cast for sect. 28 upon the tramway co., 
is transferi*ed to the road authority. — lIowiTT v 
Noti'Ingiiam Tramways Co. (1883), 12 Q. B. 1). 
10 ; 53 L. J. Q. B. 21 ; 50 L. T. 99 ; 32 W. B. 248, 
D. C. 

Annotations : — Consd. StoNsard v. Norih IMotropolitaii Tram. 

Co. (IKSG), IG Q. 9. ]). 55G. Apprvd. AlMrod r. Wetrt 

Ah'tropohtaii Trams (.'o., 2 y. H. IPJH. Folld. Hariiott 

r J‘(ipl(jr Corpn., 119011 2 K. 11. .‘119. Refd. llarbam v. 

Ipswich J)(>ck CoDirs. (1S«5), .01 L. T. 23. 

44 . — . _ — J — Where a tramway co. has 
(‘nt(‘red into a contract with th(‘ road authority 
under Tramways Act, 1870 (c. 78), s. 29, whereby 
such authority has undertakiui tiic} repair of the 
portion of the road which, under sect. 28, the tram- 
way co. had to repair, the tramway co. is not liabhi 
for injuries occasiontid through non-r(i}mir of such 
portion of the road to a person using the same. — 
Allured v. West Metropolitan Tramways (Jo., 
[1891] 2 Q. B. 398 ; 00 L. J. Q. B. 031 ; 39 W. B. 
009 ; 7 T. L. B. 009 ; sub nom. Aldhed p. West 
Metropolitan Tramways (’o., 05 L. T. 138 ; 55 
J. P. 824, C. A. 

Annotation Folld. Barnett v. Poplar Corpn., 11901] 2 

K. B. 319. 

45. — — .] — Where a tramway co. has 

entered into a contract with th(‘ road authority 
under Tramways Act, 1870 (c. 78), s. 29, whereby 
that authority has undertaken the repair of th(} 
portion of the road which, under sect. 28 tlm tram- 
way eo. were bound to repair, the liability for 
injuri(‘8 occasioned through non-repair of such 
l>ortion of the road to persons using the same is 
transferred to the I'oafl authority. — Barnett v. 
Poplar Corpn., [190112 K. B. 319 ; 70 L. .T . K. B. 
098 ; 81 L. T. 815 ; 49 W. B. 574 ; 17 T. L. B. 
40] ; 45 Sol. .lo. 480. 

Action against promoters — Amend- 
ment of defence by setting up contract.] — Sec 

Public Authorities, Vol. XXXVIII., p. 136, 
No. 998. 

Division of expenses.] — See Highways, 

Vol. XXVI., p. 390, No. 1225. 

Contract with private contractor — Contractor 
contracting with another contractor — Breach of 
contract — What damages recoverable.] — See 

Damages, Vol. XVII., p. 113, No. 233. 
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Sect. 3. — Comtruction and repairs : Svb-seci. 4, B. ; 
stib-aects, 6 cfe 0. Sect. 4 : Sub-sect, l.j 

46. Breach of contract — Rights of assignees 

of lease of tramway.]— C ity op Birmingham Tram- 
ways Co., Ltd. v. Law, No. 123, post. 


Sub-sect. 5. — Breaking up Hoad on Which 
Tramway Laid. 

See Tramways Act, 1870 (c. 78), s. 32. 

47. By ** road authority ” — Hallway company — 
Reconstructing bridge over railway line.] — A 

railway co. having, in the com*se of the recon- 
struction under statutory powers of a bridge carry- 
ing a road over their railway, necessarily removed 
the lines of a tramway co. worked under statutory 
powers over the bridge : — Held : on the true 
construction of Tramways Act, 1870 (c. 78), s. 32, 
the railway co. were a “ road authority ” within 
the meaning of the sect. & were not liable for 
the cost of restoring the tramways over the bridge 
or for damages for the intermption of the use 
thereof, provided that they had complied with the 
restriction contained in sub-sect. 1, & caused as 
little detriment or inconvenience to the tramway 
CO. as circumstances admitted. — Wolverhampton 
Tramways Co. v. Great Western By. Co. 
(1886), 56 L. J. Q. B. 190; 56 L. T. 892 ; 3 
T, L. 11. 197, 1). C. 

48. By telephone company — Under licence from 
Postmaster-General — Whether consent of tramway 
company necessary. | — A telephone co., acting under 
a licence from tiie T’ostmaster-General pursuant to 
the Telegraph Acts, 1863 (c. 112), 1878 (c. 76), 
& 1892 (c. 59), need not obtain tlie previous con- 
sent of a tramway co. before proceeding to break 
open a street or public road on which tramway 
lines are laid for the purpose of laying telephone 
wires, even though the tramway co. is liable for 
the repair of that street or public road. — Bristol 
Tramways & Carriage Co. v. National Tele- 
phone Co., [1899] 2 Ch. 282 ; 68 L. J. (^h. 566 ; 80 
L. T. 836 ; 63 J. P. 583 ; 15 T. L. B. 430 ; 43 
Hoi. Jo. 603. 

49. Causing more than least detriment to pro- 
moters — Measure of liability.] — Wolverhampi'on 
Tramways Co. v. Great Western By. Co., No. 
47, ante. 

Sub-sect. 6. — Settlement of Differences. 

See Tramways Act, 1870 (c. 78), s. 33. 

50. What is a “ difference ” — Refusal of local 
authority to approve of particular paving.] — By a 
local Tramway Act, passed after So incorporating 
Tramways Act, 1870 (c. 78), the space between the 
rails & for a distance of 18 inches beyond each 
external rail was to be paved by the co. to the 
sa.tisfaction of the local authority for the district 
with wood or other paving to be approved of by 
the local authority. On an application by the 
co. the local authority declined to approve of a 
particular paving, & the co. thereupon laid it 
down without such approval. On an application 
by the local authority for a mandamus to the co. 
to take up the paving so laid down ; — Held : 
the powers given to the local authority were sub- 
ject to the provisions of Tramways* Act, 1870 
(c. 78), a difference had arisen within sect. 33 
of that Act which ought to be determined by a 
referee appointed by the Board of Trade, & the 
mandamus ought not to be granted. — R. v» 
Croydon So Norwood Tramways Co. (1886), 18 


Q. B. D. 39 ; 56 L. J. Q. B. 125 ; 56 L. T. 78 ; 
51 J. 420 ; 35 W. B. 299 ; 3 T. L. R. 32, 0. A. 
Annotations : — Distd. Bristol Trams & Carriage Co. r. 

Bristol Corpn. (1890), 25 Q. B. D. 427. Apld. Norwich 

Cvorpn. V. Norwich Electric Tram. Co., (1900] 2 K. B. 119. 

Conid. II. V. Garrett &; Hammersmith B. C., Ex p. Loudou 

United Tramways (1909), 100 L. T. 533. 

51. Proposal by road authority to sub- 

stitute wood for granite pavement.] — A municipal 
corpn., as being the road & local authority, pro- 
posed to alter a road within their district, upon 
which a tramway had been constructed by a tram- 
way co. imder Tramways Act, 1870 (c. 78), by 
taldng up the existing granite pavement &; laying 
down a wood pavement over the whole of the road- 
way, including the space between the rails of the 
tramways & 18 inches on each side thereof. 
The tramway co. objected to the alteration, so 
far as it concerned the last-mentioned portion 
of the roadway, & claimed to refer the matter as 
being a difference within Tramways Act, 1870 
(c. 78), 8. 83, to a referee to be appointed by the 
Board of Trade: — Held: (1) the difference was 
not one within the sect. 33^ inasmuch as it was not 
with respect to any interference or control claimed 
to be exercised by the road authority “ by virtue 
of the Act ” or to “ any subject or thing regulated 
by or comprised in the Act,” (2) but with respect 
to the exercise of a power wliich belonged to the 
road authority independently of the Act, & which 
was pr('served by sect. 60 of the Act. — Bristol 
1'rams k, Garriage Go. v. Bristol Gorpn. (1890), 
25 Q. B. D. 427 ; 59 L. J. Q. B. 441 ; (i3 L. T. 177 ; 
.55 J. P. 53 ; 38 W. B. 693 ; 6 T. L. B. 371, G. A. 

52. - — Failure to repair “ to satisfaction of 
local authority.”! —The provision for arbn. con- 
tained in Tramways Act, 1870 (r. 78), s. 33, ousts 
the jurisdiction of the High Ot. with regard to 
differences coming within the terms of the sect. 

It was provided by the special Act of a tramway 
CO., with which by Tramways Act, 1870 (c. 78), 
8. 22, Parts II «& 111 of that Act were to be incor- 
porat43d tliat if the co. failed to maintain & keep 
in good condition to the satisfaction of the corpn. 
the junction of the paving laid & maintained by 
the CO., with the service laid & maintained by the 
corpn. the corpn. might if they thought fit, 
themselves at any time after 'seven days’ notice 
to the CO. do the work necessary for the repair & 
maintenance of the road & that the expense reason- 
ably incurred by the corpn. in so doing should bo 
repaid to them by the co. with the addition of 
5 per cent, on sucli expense. The corpn. did work 
by way of repair to roads on which tramways 
belonging to the co. were laid alleging that such 
work came within the above mentioned provision 
which the co. denied. In an action by the corpn. 
against the co. to recover the expenses of the 
work, & for a declaration of their rights in the 
matter : — Held : the difference which had thus 
arisen between pltfs., & defts. came within Tram- 
ways Act, 1870 (c. 78), s. 33, & therefore the 
ct. had no jurisdiction to entertain the action. — 
Norwich Corpn. v. Norwich Electric Tram- 
ways Co., Ltd., [1906] 2 K. B. 119 ; 76 L. J . K. B. 
636 ; 95 L. T. 12 ; 70 J. P. 401 ; 64 W. R. 672 ; 
22 T. L. R. 653 ; 60 Sol. Jo. 499 ; 4 L. G. B. 1114, 
C. A. 

Annotaiions : — Oonsd. West Suffolk County Council v. 

Olorenshaw, [1918] 2 K. B. 687. Mentd. Taylor v. 

National Amalgamated Approved Soc., [1914] 2 K. B. 

352 ; Smytho v. Wiles, [1921] 2 K. B. 60. 

53. .1 — B. V. Garrett & Hammer- 
smith Borough Council, Ex p. London United 
Tramways, I/td., No. 38, ante. 

54. Mode of settlement — Arbitration — Ouster 
of jurisdiction of High Court — Mandamus.] — R. 
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V. Croydon & Norwood Tramways Co., No. 60, 
ante, 

55, Action to recover costs of 

repair from promoters.]-— Norwich Corpn. v, Nor- 
wich Rlectric Tramways Co., Ltd., No. 41, ante, 

56, ,-] — London County Tramways 

(Electrical Power) Act, 1900 (c. ccxxxviii), s. 6, 
gives the county council power to reconstruct a 
bridge, when this is necessary, to enable them to 
adapt a tramway for use by electric power. All 
questions between the owners of the bridge & 
the county council must be determined by arbn. 
under Tramways Act, 1870 (c. 78), s. 33.— 
Regent’s Canal Dock Co. v. TjOndon County 
Council (1907), 71 J. P. 201 ; 6 L. G. R. 950. 

67. Ouster of jurisdiction of magis- 

trate — Summons for failure to keep in repair.] 
— K. V. Garrett & Hammersmith Borough 
Council, Ex p. London United Tramways, 
Ltd., No. 38, ante. 


Sect. 4.— EQUIPMENT AND WORKING. 

Sub-sect. L — Carriages. 


Efe Tramways Act, 1870 (c. 78), ss. 34, 54. 

68. Tramway — Whether “ carriage.”] — A 
tramcar running on tramway rails in a highway 
is a “ carriage ” within the meaning of Art. 1 of 
the Motor Cars (Use & Construction) Order, 1904. 
—Burton v. Nichoi.son, (19091 1 K. B. 897; 
78 L, J. K. B. 295 ; 100 1.. T. 344 ; 73 .T. P. 107 ; 
25 T. L. R. 210, D. C. 

59, Whether “ coach.”] — Traiticar held to 

1)(‘ a coach within the meaning of 7 (Jeo. 3, c. Ixxiii. 
— Plymouth, Stonehouse & Devonport Tram- 
ways Co. V. General Tolls Co., Ltd. (1898), 
14 T. L. IL 531, H. L. 


Anno((Mw7fs : — Distd. Slinpuon v Tciffiiinoiilh A SliaMor 
nrifisrr Co., [1 1 K. B. 40.5. Reid. C^auuan v. Abiiiffdon 
788 ^ ^ V. Kyniioibley, 11003] 1 K. B 


;ar, between the co veiled compartment &. the 
extreme end, is liable to a penalty under London 
Hackney Carriages Act, 1843 (c. 86), s. 33, such 
being “ the place provided for the conductor ” 
within the meaning of that enactment. — Odell v. 
Mee (1872), 30 J. P. 102. 

63. — .] — By Stage Carriages Act, 1831 

(c. 120), s. 5, the term “ stage carriage ” shall not 
be deemed to extend to or include any carriage 
used or employed wholly upon any railway : — 
Held : this means a railway in the ordinary sense 
of the term, & a tramcar is not excluded from the 
definition of stage carriage. — Brian v. Aylwahd 
1902), 18 T. L. R. 371, D. C. 

Whether light railway carriage.] — See 

No. 288, post, 

64. Right of unlicenced persons to run carriages 
on track — Wheels specially adapted to run on rails.]— 

Liverpool Tramways Co. v. Liverpool Omnibus 
)o., [1870] W. N. 126. 

65. Flanged wheels.] — Tramway Act, 1870 

(c. 78), s. 54, prohibits the user of the tramway 
by unlicenced persons with carriages “ having 
flange wheels or other wheels suitable only to run 
on the rail of such tramway.” Applt., an omnibus 
proprietor, attached to his veliicle a lever witli 
arms having a small I'cvolving disc or roller which 
the driver miglit drop into the groove of the rail 
at tlie lower side of each fore wheel when on the 
tramway, such discs operating when down as a 
flange at tlie point of contact with the rails, but 
when withdrawn by means of the lever leaving the 
vehicle free to iTavol over any part (d the road : — 
Held: that this contrivance, thougli no obstme- 
tion to the tramway, was within the i>rohibition 
of th(* Art.— CoTTAM V. Guest (1880), 0 Q. B. D. 
70 ; 50 L. j. (4. B. 171 ; 45 J. P. 95 ; 29 W. R. 
305, 1). (\ 

66 . — Ordinary wheels.] — Manchester 
(V)rpn. &> Manchester Carriage & Tramway 
(/’o. V. Andrews & 8on (1889), 5 T. L. R. 470. 


80* ““ .] — It is easy to understand that 

a tramcar drawn by horses was a coacli drawn by 
liorses (Wright, J.). — Simpson v. Teionmouth & 
SiiALDON Bridge Co. (1901), [1903] J K. B. 405 r 
85 L. T. 726 ; 61 W. R. 545 ; affd., [1903] 1 K. B 
at p. 410, C. A. 

AtuwUttion .— 'Reid. Smith v. KyiinoiHloy, [H)03J I K. B 

61- — ^ Whether ” hackney carriage.”! — A 

f ramcar is a hackney carriage within meaning of s. 
38 of the Town Police Clauses Act, 1847 (c. 89). — 
Blackpool & Fj.EPn’wooD Tramroad (k). v 
Bailey, []9'^0] 1 K. B. 380 ; 89 L. J. K. B. 784 
122 L. T. 275 ; 84 J. P. 1 ; 17 L. C. R. 749, D. C 

62. Whether “stage carriage.”] — (1) A 

tramway car, as used under Metropolitan Street 
Tramways Act, 1869 (c. xciv), Ac 1870 (c. elxxiii), 
is a stage carriage within the meaning of London 
Hackney Carriages Act, 1843 (c. 86), & a iienalty 
is incurred by the conductor for allowing a greater 
number of passengers to be carried than are allowed 
by the regidations witliin the moaning of Railway 
Passengers Duty Act, 1842 (c. 79). 

(2) The conductor of a tramway car who allow 
persons beside himself to ride in the end of th 


Overcrowding — Contrary to Railway Passenger 
Duty Act, 1842 (c. 79) -Whether tramcar “ stage 
carriage.”! ~ See Nos. 62, 63, ante. 

67. — Persons riding on conductor's 

platform.] — Odell v. Mee, No. 62, ante. 

68. — “ Inside ” & “ outside ” of tram- 

car — Upper compartment covered in.J — By 

Railway Passenger Duty Act, 1842 (c. 79), s. 15, 
if the number of passengers at any time conveyed 
in, upon, or about any stage carriage shall be 
greater in the whole, or upon the outsides or in 
the inside theTcof than same is constructed to 
carry, a penalty is imposed on the drivei* & con- 
ductor ; & by the London County Council (Tram- 
ways & Improvements) Act, 1913 (c. eii), s. 27, 
the council may during inclement weather or on 
Sundays or Bank or public holidays or on Satur- 
days, or, with the consent of tli(‘ f^omr. of Police, 
on special occasions, carry, ” inside* ” any carriage 
used by them on any tramways an additional 
number of passengers, not exce‘eding one-thirel 
of the number of insiele passengers for which the 
carriage is licenced : — Held : u})on the con- 
struction of the'bo sects, the uppe*r ce>mpartment i>f 
a tramcar which is covered in is the ” outside* ” 


PART I. SECT. 8, SUB-SECT. 6. 

56 i. Mode of seUlemeni — ArhUra- 
II. V. FitzGtbbon, 11910] 2 
I. R. 236.— IR. 

PART I. SECT. 4, SUB-SECT. 1. 

e. Tramcar — Whether vchiclt,] — A 
tramcar running on rails in a high- 
way la a vohlclo within sect. 2 (3) of the 
Relations made under Motor-car 
Act, 1909. — GiLLiN r. Malmgben, 


11912] V. L, 11. 26.— AUS. 

f. Overcrowding — Evidence of per- 
7rnfision .] — In a prosecution for an 
oUeuoo against a bye-law which pro- 
hibits a conductor from allowing any 
persons in excess of the maximum 
number allowed to travel on a tram- 
car, the fact that there are more than 
the prescribed number actually travel- 
ling Is sufficient evidence of permission 
on the conductor’s part. — Kelly v. 


WiG/.ELL (1907), 5 C. L. It. 126.— 

AUS. 

g. Q'ontrary to Olasf/ow Police 

Act, 1866, 8. 227.1— BL4rK r. Neitson 
( 1897), 2 Adam. 42 i ; 25 R. (Ct. of 
Sess.) {.).) 98 ; 35 Sc. L. R. 258 ; 5 
S. 1.. T. 226.— SCOT. 

h. Adrertisermnls — Pight to re- 
compense for use of fittings on new tram- 
cars .] — A tramway no. let the right 
of advertising on their cars to an 
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Sect, 4. — Equipment and ivorking : Sub-sects. 1, 2 
<fc 8.] 

& not tlie “ inside ” of the tramcar, & an offence 
is committed imder Railway I’assenger Duty Act, 
1842 (c. 79), s. 15, if more passengers are carried 
in the upper compartment than that compart- 
ment is licenced to contain, as such additional 
number are not carried “ inside ” the tramcar. — 
PuKHSE Firher, [1915] 1 K. B. 572 ; 84 L. J. 
K. B. 277; 112 L. T. 462; 79 J. P. 174; 31 
T. \j. R. 65 ; 13 L. G. R. 269, D. C. 

Contrary to bye-law — Power of local 

authority to make bye-law.] — See Nos. 83, 84, post. 

69. What amounts to.] — S tokell 

V. Baldwin (1892), 8 T. L. R. 34(), D. C. 

70. Who may prosecute — Passenger.] 

— The Oxford Tramway co. made bye-laws, one 
of which forbade the co. to allow more i)erson8 to 
be carrhjd in a carriage than was specified by 
measurement '.—Held : a passenger incommod(*d 
by excessive passenger's was entitled to prosecute 
the eondiict/or. - Badcock v. vSankey (1890), 54 
J. P. 564 ; 6 T. L. R. 170, D. C. 

Who liable to be prosecuted — Amend- 
ment of summons.] -See Regihtration, Vol. 
XXXIII., p. 329, No. 421. 

71. Alighting — From “ hindermost or con- 
ductor’s platform.”] — JMonkman v. Stickney, 
No. 86, post. 

72. Advertisements — Contract with advertising 
contractor — Payment of rent in respect of ” regular 
running ” cars.] — An advertising contractor entered 
into an agreement witli tlie S. corpn., whereby 
it was agreed that the corpn. should permit 
tlie contractor for five years to use & enjoy the 
(‘xclusive privilege of advertising on all the 
tramcai’S belonging to the corpn. ; that the con- 
tractors should pay the corpn. certain specified 
annual rents for each every ” regular running ” 
electric tramcar, such nmts to be payable in 
advance upon the usual ejuarter days ; ^ that the 
contractors should remove all advertisements from 
any vehicles which the corpn. might direct to 
bo repaired A reinstate them after tht‘ com- 
l)letion of such repairs, A that the contractors 
should not be entitled to any compensation in 
I'espect thereof. Tlu' rents were ]iaid dining 
the whole pci’iod of the five years. The con- 
tractors contended that they wei'c only liable 
to pay rent for vchich'S wliich were regularly 
run, & not in respect of a vehicle while it was 
not running ; & brought an action for an account 
of the number of regular running vehicles & of 
the money paid by them to defts. : — Held : 
‘‘ regular running ” cars included any cars which 
were in the service of the undertaking as rolling 
stock for regular use at the commencement of th<i 
year the rent for which was in question, & wdiich 
were intended for employment in the service as 
regular running cars ; & regular running was not 
incompatible with occasional withdrawals from use 
for repairs. — Griffiths k, Millington, Ltd. v. 
SoUTHAMFroN GoRPN. (1906), 70 J. P. 179; 22 
T. L. R. 301 ; 4 L. G. R. 316. 

Use of obscure or offensive language — Contrary 
to bye-law — Validity of bye-law.J — See No. 86, 
post. 


73. Lights — Application of county council bye- 
law.) — Adamson v. Milijsr (1900), 16 T. L. R. 
185 ; 44 Sol. Jo. 278, D. C. 

On engines.) —See No. 80, post. 

.] — SeCy noWf Road I'ransport Lighting Act, 

1927 (c. 37). 


Sub-sect. 2. — Motive Power. 

Sec Tramways Act, 1870 (c. 78), s. 34. 

74. What power may be used — Animal or steam 
■ — Running powers over raflway.] — Resps. owned 
& worked a single line of railway 4i miles long, 
extending from the town of Swansea to the 
Mumbles. Appets. were empowered to make a 
system of tramways in Swansea & the suburbs 
forming junctions with resps.’ line which they 
had power to pass over use with their carriages 
k servants, k for the purposes of traffic of all 
kinds. At the date of appets.’ Act containing 
this power resps.’ line was worked by horse power ; 
subsecpiently k at the date of the application, 
resps. used steam power : —Held : appets.’ run- 
ning pow(‘rs entitled them to use resps.’ line 
with horse power.-- Swansea Improvements k 
Tkamways Go. u. Swansea k Mumbles Ry. Co., 
Ltj). (1880), 3 Ry. k Gan. Tr. Gas. 339, C. A. 

Electricity— Rights & liabilities under con- 
tracts for supply of electrical energy.] — See 
Flectric Lighting, Vol. XX., pp. 208, 216, Nos. 
57, 100. 

75. Licencing of engines — Necessity for — Use of 
steam engines.] — The steam engines authorised 
by statute to be used on tramways arc not- loco- 
motives within the meaning of Highways k Loco- 
motives (Amendment) Act, 1878 (c. 77), s. 32, k. 
therefore, do not require to be licenced by the 
county authority. — BELJi v. Stockton, etc.. 
Tramway Go. (1887), 51 J. P. 804 ; 3 T. L. R. 511, 
1). G. 

76. Rate of speed — Use of steam engines. 1 - - 

The S. railway co. obtained the leave of j)arti(‘S 
interested in the soil of a highway k in streets of 
a town adjoining thf'ir terminus, k laid rails 
tlu'reon k ran their railway engines k (iarriagc'S 
ov<‘r sucli street to a plaei' beyond their t/erminus. 
No express power so to ust' tlie liigliway was giv<‘U 
by any statute: — Held: Jjocomotives Act, 1865 
(c. 83), s. 4, applied, k the co. could not go at a 
greater speed than 2 miles an hour, this bt'ing a 
case of driving a locomotive along a public high- 
way witliin tlie meaning of that Act. — London k 
South Western Ry. Go. v. Myers (1881), 15 
J. P. 731. 

77. Emission of steam — Liability of driver.] — 

11. was driver of a steam engine on a tramway ; 
one of the bye-laws enacting that no steam shall 
be emitted from the engine, so as to be a reasonable 
ground of complaint to passengers or the public. 
11., as driver, was resting the engine, which was 
not in good repair, k lie could not help emitting 
steam, k one passenger only, when passing, com- 
plained of it : — Held : II. was rightly convicted, 
as the bye-law was imperative, k the evidence was 
sufficient, though ho had no mens rea, k one 
passenger only complained. — Hartley v. Wilkin- 
son (1885), 49 J. P. 726, D. C. 


advertiHinff contractor, under a contract 
by which the advortislng contractor 
undertook to Bupply the necessary 
fittings for holding the advertisoments. 
New cars were constructed for the co., 
which as constructed were already 
supplied with the fittings required to 
hold the advertlseinents, & these fittings 
were utilised by the contractor for 


that purpose, 'J’he fittings were also 
of use or ornament to the cars them- 
selves : —/feW .* the co was not 
entitled to reconiponso from the con- 
tractor for the use of the fittings in 
addition to the rent under the lease. — 
KniNBURaH Tramways Co., Ltd. v. 
Courtnry, [19091 S. O. 99 ; 46 Sc. 
L. R. 102 ; 10 S. L. T. 548.— SOOT. 


PART I. SECT. 4, SUB-SECT. 2. 

j. Use of steam engine — Whether 
^fraction of clause not to use iractyon 
\gine .] — TORONTO Gravel Road Co. 

Concrete Co. v. Yokf County 
DRPN. (1885), 12 S. C. II. 517. — CAN. 

k. Steam motors.] — The Opmr. for 
ailways in New South Wales has 
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78. Emission of smoke & steam — Whether 

separate offences — Validity of conviction.] — 

D. was charged with emitting smoke & steam, 
contrary to bye-laws, from a tramway engine. 
Hi, contended that these were two separate offences, 
Hi the summons was contrary t^) Summary Juj‘is- 
diction Act, 1848 (c. 43), s. 1 : the justices 

were right in overruling the obj(‘ction, as omitting 
smoko was not the less an offence because steam 
was mixed with it. — Davis v. Loach (J88(5), 51 
.T. P. 118, D. C. 

79. .]--A bye-law of the 

Board of Trade for the regulation of a steam tram- 
way provided that “ no smoke or steam shall be 
emitted from the engines so as t/O constitute any 
1 ‘easonable ground of complaint to the passengers 
or the public,” under a penalty : — Held : an 
information Hi conviction for permitting smoke 
io escape from an engine “ contrary to the bye- 
laws of the Board of Trade ” was bad. — P oitterihl 

Lemprierb (1830), 24 Q. B. I). (184; 59 L. .7. 
IVl. V. 188 ; (12 L. T. 095 ; 51 J. P. 588 ; 0 T. J.. B. 
202 ; 17 Cox, 0. 97. 

Annotatunfis : — Consd. K. v. Kx p. Thomah, [11)21] 

1 K. Jl. 632. Mentd. Kxp. Norman (161.)), 1 1 I L. T. 2.12 . 

Polnton V. Pox (1626), 136 L. T. 006. 

80. Lights — Breach of Board of Trade regula- 
tion — Neglect of driver— Liability of promoters.} - 

A tramway co. were convicted before jn.stices of 
the breach of a regulation of the Board of Trade, 
made under a local Act, relative to lamps b<‘ing 
placed Hi lighted in a conspicuous i)osition on the 
front of a tramway engine: — Held: the regula- 
tion was not invalid as a regulation, Hi its subject- 
jiiatter need not have been dealt with by a bye- 
law ; (he offence being stated in the words of the 
regulation was sufficiimtly described. Hi the co. 
were responsible for the personal neglect of their 
(*ngino driver. — St. I1elv:n’s District Tramways 
Co. V, Wood (1891), (10 L. J. M. (\ 111 ; 5(1 J. P. 
70, 1). D. 

On tramcars.] —Sec No. 78, ante. 

.j — See, noWy Boad Transport Ligliting i\et, 

1927 (c. 87). 


Sub-sect. 8.— Bye-Laws, 

See Tramways Act, 1870 (c. 78), s. 4(1. 

See, qeneralUi, Puiujc IIpjai/ph, Vol. XXXVlll., 
pp. 155-167. 

81. Duty to make— Who may enforce.] — By 

local Act, s. 44, it was enacted that the corpn. 
should make bye-laws prescribing the distances 
at which carriages using the tramways siiould be 
allowed to follow one after llio otlier. This 
clause was insertt'd on the petition of an accident 
insurance company, wdio were opponents of tlie 
bill. The corpn. made a bye-law that in the central 
area the distance at which a carriage should follow 
a preceding carriage using the same tramway 
should be such as might be directed by the police : 
— Held : that tliis bye-law was not a compliance 
with the sect., & the co. had a special interest 
entitling them to obtain a 7nandamus to the 
corpn. to fulfil their obligation under the sect. — 
B. V. Manchester Corpn., [1911] 1 K. B. 560 ; 
aid) nom. K. v, Manchester Corpn., Bx p. 
Wiseman, 80 I.. J. K. B. 268 ; 104 L. T. 54 ; 
75 J. P. 78 ; 9 L. G. R. 129. 


82. Validity— General requisites— Compliance with 
statute.] — B. v, Manchester Corpn., No. SI, ante. 

83 . Assent of lessees of tramway.] - 

It is competent to the local authority of any 
borough to make Hi to enforce* a bye-law, under 
Tramways Act, 1870 (e. 78), s. 48, for r<‘gulating 
the number of passengers to be carri(‘d in Hi upon 
tramcars, & the extent of accommodation io be 
afforded to them. The assent of the lessee of 
the lim*, under sect. 46, is not necessary to the* 
validity of such bye-law. - 4Smith v. Butler 
(1885), 16 Q. B. 1). 349 ; 50 J. P. 260 ; 84 W. B. 
416; 2 T. J.. B. 09, D. C. 

84.. — — __ Confirmation by quarter sessions.] 
— WALI.A.SEY TrA'MWAY CO. V. WALLASEY LoCAL 
Board (1888), 47 J. P. Jo. 821, D. C. 

85 . — - — — Bye-law for prevention of 
nuisances Omission of words “ to annoyance of 
passengers.*’] — Trainways Act, 1870 (c. 78), s. 46, 
enables the promoters of any tramway te) makei 
bye-laws for the prevent urn of nuisance's in any 
carriage bi‘longing to them. 8’'he promoters of a 
tramway made a bye-law providing : “ No person 
sliall swear or use offe'nsive or obscene language* 
wlulsl in or upon any carriage ” : — Held : tlie* 
bye-law was valid although it did not contain any 
such additional words as “ se^ as to be a niiisanee* 
or annoyance to others.” — Gentel v. JIapps, 
[1902] 1 k. H. 160 ; 71 J.. .1. K. B. 105 ; 85 1.. T. 
688; 20 Ceix, C. C. 101; sub nom. Ceutki. v. 
Bapps, 66 J. P. 117 ; 50 W. B. 216 ; 18 T. I). B. 
72 ; 46 Sol. Je). 69, D. V. 

JniMiation - Reid. Jiiabhamr. W ooke'V (1 6()J ), 18 I’. I.. H.66. 

86. — Certainty.] — Under the powers 

given by Tramways Act, 1870 (c. 78), s. 46, a city 
corpn., whe> e)wneel Hi vvorkeel t fic tramways of the 
city, made a bye-law that “ every jiassenger shall 
enter or mount iijjein or depart from or get off’ a 
car by the hindermeesi or conductor’s platform, Hi 
not otherwise.” A passengeu* in a car on arriving 
at the terminus wlien the e*ar was stationary in- 
sisted upon getting off Hi did gel off the car by tht* 
(‘nd which during tlu* journey was the driver’s 
platform. T})(* passenger, having been summoned 
for broach of the byc‘-law, contended that tlu* 
bye-law was void for uncertainty : — Held : (1) tin* 
“ hindermost or conductor’s platform” in the 
bye-law must be taken to mean, in reference to a 
passenger in the car, the platform wliicli was tlu* 
conductor’s platform during the journey which tin* 
passenger had undertaken ; (2) the by(‘-law is 

clear ^ intelligible Hi applies wliether tlie ear is 
in motion or stationary, & it is therefore valid, Hi 
the passenger ought to have ht*<*n convicted undt*)* 
it.— Monkman V. Stickney, [1918] 2 K. B. 877 ; 
82 L. .1. K. B. 902 ; 109 L. T. 142 ; 77 .1. P. 868 ; 
28 Cox, C. C. 474, D. C. 

— Reasonableness.] — See No. 77, ante; 

Nos. 89, 91-94, post. 

87. Scope— Alighting from tramcars — ‘‘ Hinder- 
most or conductor’s platform.”] — Monkman v. 
Stickney, No. 86, ante. 

88. Distance between tramcars.] — B. v. 

Manchester Corpn., No. 81, ante. 

Stopping at cross roads.] — See Corpora- 
tions, Hupp. IV., No. 907a. 

Emission of steam.]— XVe Nos. 77-70, ante. 

89 . — Payment of fare— On demand— When 
fare demandable.] — P. was charged by the con- 


authoritv, by virtue ef Tramways 
Extension Act, 1880, b. 3, to u-ie 
steam motors on tramways constructed 
under the 42 Viet. No. 18. — Railwayh 
CoMR. V. ToouEY (1884), 53 1). .1. 
V. C. 91.— AUS. 

1. .] — Sfoarn-tnotors innv he 


lawfully use<l on a tramway when the 
Ord. In Council under Tramways Act, 
1872, authorising the tramway, directs 
the use of “ mechanical or animal 
power.” — Enlund v. Canterbury 
Tramway Co. (1887), 5 N. Z. L. U. 
287 (S. (\).— N.Z. 


PART I. SECT. 4. SUB-SECT. 8. 

m. Byelaw as to passengers stand- 
ing on platform — Whether conductor of 
tramcar hable — Or tramway under- 
taker.] -Graham v. Sthathern, [1927] 
s. ('. (J.) 26. - SOOT. 
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Sect. 4 . — Equipment and working : Sub-aecia. 3 4 . 

Sect, 6 : Sub-aecta. 1, 2 3.) 

ductor of a tramway co. under a bye-law, which 
says, “ Every passenger shall \ipon demand pay 
the fare legally demandablo for the journey,” 
with not paying upon demand made. The faro 
was demanded during the journey, & P. objected 
that it was not legally demandable until the 
completion of the journey. The co. were autho- 
rised by Act of Parliament to ” make regulations 
for regulating the travelling in or upon any 
carriage belonging to tliem ” &; their Act also 
provided that ‘‘the tolls, etc., shall be paid to 
such pei’sons at such places upon or near to the 
tramways, & in such manner under such regu- 
lations as tlie CO. shall by notice appoint ” : — 
Held: the bye-law was authorised by the Act; 
it was reasonable, & as P. had become a passenger 
& was travelling upon the tramway, he was liable 
to pay the faro whenever it was demanded of him 
by the conductor. — Eoginton v. Pearl (1875), 33 
L. T. 428 ; 40 J. P. 5(5. 

Passenger breaking journey— Whether 

second fare payable.]- -;SVc Carriers, Vol. Vlll., 
p. 98, No. (558. 

Lights.] -See Nos. 73, 80, a^iie. 

90. - - Offensive language In tramcars.J 
ClENTEL V. llAPPH, No. 85, ante. 

Overcrowding.] Sec Nos. (59, 83, 84, ante. 

91. — Ticket— Duty of passenger to show.] - 
Hy a by(‘-law made by a tramway co. & enforceable 
by a penalty, ” Each passtmger shall show Ids 
ticket, if any, when required so to do to th<‘ con- 
ductor or any duly authorised servant of the co.” 

A passenger, liaving paid the fare & received a 
ticket, refused to show it to an inspector of the 
CO., cSo was summoned for breach of the bye-law : — 
Held : the bye-law was not unreasonable, & the 
passenger ought to have been convict<'d.~ 
Lowe v. Volp, [189(5] 1 Q. B. 25(5 ; (55 L. J. M. <’. 
43 : 74 L. T. 143 ; (50 J. \\ 232 ; 44 W. R. 442 ; 
12 T. L. IL 200 ; 18 (^ox, (\ (\ 253, 1). C. 

Aniwtation Refd, Hunt v (m>on (IDOH), J.. 'I'. 23. 

92. Duty of passenger to deliver up I 

or pay fare again — Before termination of Journey.] 
— A tramway bye-law impos<Hl a penalty on 
passengers who refused to deliver up the ticket or 
pay the fare. H., a passenger, paid the fare 
showed the ticket on demand, but refused to deliver 
it up, because he had gone only a part of the whole 
distance Held : 11. was rightly convicted, as 

the bye-law was valid, & constituted a reasonable 
check on the tramway ser\ants. — Hioap v. Pay 
(1886), 51 J. P. 213 ; 34 W. B. (527 : 2 T. L. IL 
687, P. C. 

Amwiaiioim : -Apld. Hanker Hiidjrinnn, [18001 1 Q. B. 203 ; 

Jiowc V. Volp, 1 1800 J 1 g. n. 250 ; Tufliey Tato (100(»). 

00 L. T. 24. Refd. Hunt r. Ukhu (1000), 23 T. L. li. 10. 

93. -- Ticket lost.]— By a bye- 

law made by a tramway co. & enforceable by a 
penalty, ” Each passenger sliall . . . when required 
so to do either deliver up his ticket or pay the 
fare legally demandable for the distance travelled 
over by such passenger.” 

A passenger, having paid the fare & received a 
ticket, inadvertently lost it, & was thus unable to 
deliver it up when required. Ho declined to pay 
the fare over again, was summoned by the co. 
for breach of the bye-law : — Held : the bye-law 
was not unreasonable, <fc the passenger ought to 
have been convicted. — Hanks v. Bridgman, 
[189(5] 1 Q. B. 253 ; 65 L. J. M. C. 41 ; 74 L. T. 
20 ; 60 J. P. 312 ; 44 W. R. 285 ; 42 T. L. R. 193 ; 
40 Sol. Jo. 277 ; 18 Cox, (\ C. 224, 1). C. 

AnnotatioriM : — Apld. Tutticy v. Tato (1900), 0(5 L. T. 24. 

Held. Low(‘ r. Volp. 11890] 1 g. B. 256 ; Hunt v. Green 

(1900), 90 L. T. 23. 


94. .] —A bye-law of a 

tramway co. provided ” Each passenger shall show 
his ticket if & when required to do so to the 
conductor or any duly authorised servant of the 
company & shall also when required to do so either 
deliver up his ticket or pay the fare legally demand- 
able for the distance travelled by such passenger.” 
Resp., on entering the car, paid his fare & received 
a ticket. In the course of the journey ho lost it. 
On being asked to produce his ticket by the 
inspector he was unable to do so, though the con- 
ductor admitted he had paid for and received one. 
Resp. was then asked to produce his ticket, or pay 
the fare or leave the car, but failed to comply 
with any of these requests. He was summoned 
for a breach of the bye-law : — Held : the bye- 
law was reasonable, & resp. had infringed it. — 
Hunt v. Green (1906), 9(5 L. T. 23 ; 71 J . P. 18 ; 
23 T. L. R. 19 ; 5 L. G. R. 67 ; 21 Cox, C. C. 333, 
L). (\ 

95. ” Ticket lying on floor.] — 

By a tramway bye-law made by the corpn. 
of S. ‘‘ Each passenger when tickets are issued 
shall as & when requested to do so show liis ticket 
1 to the conductor or other servant of the corpn. 
acting in performance of his duty, & shall 
vhen requested to do so by the conductor or 
other servant of the corpn. acting in the per- 
formance of his duty deliver up his ticket or, in 
case ot failure to produce such ticket, pay the 
fare legalJy demandable for the distance travelled 
over by such passenger.” 

Applt., a passenger on one of the tramcais of 
the corpn. of S., paid his fare, but refused to 
accept the ticket tendered by the conductor, on 
accoimt of a condition printed on the back of it. 
The lick('t fell on the lloor of the top of th(‘ tram- 
car. Ijater an inspector asked applt. for his 
ticket, who puint(‘d it out to him laying on the 
lloor, but relus(‘d to take it up or to pay another 
penny for liis fare x—IIeld : applt. had not com- 
mitted any oflenco under the bye-law. — Wilson 
. Fearnley (1905), 92 L. T. (547 ; 69 .T. P. 105 ; 
3 1;. G. IL 470, I). C. 

Liability of company Whether “ person ** 
within bye-law.]— *SVe Gorporationh, Hupp. IV., 
No. 907a. 


Sub-sect. 4. — Employees. 

Contract of service — Forfeiture of wages — Validity 
of manager’s certifleate.] — See Master Ser- 
vant, Vol. XXXIV., pp. 92, 93, Nos. 689, 690. 

Dismissal — Right to week’s wages in lieu 

of holiday .] — See Master & Servant, Vol. 
XXXIV., p. 83, No. (514. 

Wrongful acts —Liability of promoters .] — See 
Sect. 5, sub-sect. 3, post. 

Driver of tramcar — Whether “ workman 
Employer’s Liability Act, 1880 (c. 42), s. 9.] 
See Master & Servant, Vol. XXXIV., p. 222, 
No. 1839. 

96. Duty to drive reasonably.] — H artley 

V. Chadwick, No. 127, post. 

Secretary — Scope of authority.]— See Companies, 
Vol. IX., p. 542, No. 3572. 


Sect. 5.— POWERS AND UABILITIES. 

Sub-sect. 1. — In General. 

97. Rights over roads — Extent.] — Bristol 
Trams Carriage Co. v. Bristol Corpn., No^ 
51, ante. 
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9 g. ,1 — Applts. wore incorporated by 

statute to construct & maintain street railways 
in the city of Winnipeg, & the municipality were 
authorised by statute to make by-laws for autho- 
rising the constniction of any street railway in 
the city. The municipality entered into an 
agreement with applts., conceding to applts. the 
right of making street railways in the city for 
twenty-five yeai*s. The agreement provided that, 
in the event of any other parties proposing to con- 
struct street railways on any of the streets not 
occupied by applts., the option of constructing 
such railway shoiild be offered to applts. : — Held : 
neither the agreement nor the proviso conferred 
on applts, the exclusive right to use or occupy 
any street for railway purposes. — Winnipeg 
Street Ry. Co. v. Winnipeg Electric Street 
Ry. Co. & City op Winnipeg, [1894J A. C. 016 ; 
04 L. J. P. C. 10 ; 71 1;. T. 127 ; 0 It. 525, 
P. C. 

Ancillary business — Power to carry on — Running 
omnibuses.] — See Local (Government, Vol. 
XXXTII., pp. 109, 110, No. 735. 

Acting as carriers generally .] — See 

Corporations, Vol. XIIT., p. 362, No. 972. 

Acquisition of land — Whether “ interference with 
main structure.**] — See Compulsory Purchase op 
Land, Vol. XI., p. 178, No. 603. 

— — Amount of compensation payable — Injurious 
afiectlon of land not taken.] — See Compulsory 
Purchase of Land, Vol. XI., p. 135, Nos. 219, 
220 . 

By local authority — Under agreement to 

assist promoters — Validity.] — See Compulsory 
Purchase op Land, Vol. XI., p. 297, No. 2277. 

Borrowing powers — Rights of debenture-holders.] 

— See Sect. 10, post. 

Contracts — Agreement with local authority as to 
future construction of further tramways — Validity.] 
— See Corporations, Vol. XII I., p. 3(50, No. 992. 

Dividends — Payment out of net profits — Ascer- 
tainment of profits.] — See Companies, Vol. IX., 
p. 176, Nos. 1118, 1119. 

Sale of undertaking —Under Tramways Act, 1870 
(c. 78), s. 43 — To local authority.] — See Sect. 0, 
sub-sect. 1, post. 

Under Tramways Act, 1870 (c. 78), s. 44 — 

At instance of debenture-holders.] — See Sect. 10, 
post. 

Shares — Transfer — To obtain voting powers — 
Legality.] — See Companies, Vol. X., p. 1146, 
No. 8094. 

Promoters exceeding powers— Injunction — Juris- 
diction of court.1 — See Injunction, Vol. XXVIII., 
p. 498, No. 999.^ 

Extent of liability to make discovery.] 

—See Discovery, Vol. XVIII., p. 47, No. 51. 


Sub-sect. 2. — CJharges, Rates and Totxs. 

See Tramways Act, 1870 (c. 78), as. 46, 61, 52. 

09. Workmen *s fares — “Daily labourer’* — 
Who is.] — Resp. was a corporal in the Royal 
Defence Corps & was engaged on guard duty at 
an interment camp, & on alternate days ho acted 
as caretaker at an institute, where he cleaned the 
premises, looked after the heating apparatus, 
did repairs, attended to the garden : — Held : 
resp. was not a daily labourer ” within a pro- 
vision in a Tramway Order that “ daily labourers ” 
should be entitled to travel in the morning & 
evening at a reduced fare. — McDonald v. Brown 
(1918), 87 L. .T. K. B. 1119 ; 119 L. T. 50 ; 82 
.1. P. 173 ; 34 T. L. R. 358 ; 20 Cox, (\ C. 291 ; 10 
L. G. R. 040, D. C. 

100. Refusal to pay fare — When fare demand- 
able.] — E gotnton V. Pearl, No. 89, ante, 

Passenger breaking Journey — Refusal to pay 

second fare.] — Sec Carriers, Vol. VIII., p. 98, 
No. 058. 

- — Nature of offence — Proceedings wrongfully 
taken against passenger — Liability of company for 
malicious prosecution.] — See Malicious Prosecu- 
tion, Vol. XXXITI., p. 470, No. 36. 

101. Remedies of promoters under Tram- 

ways Act, 1870 (c. 78).] — In the case of a person 
who enters a tram car & refuses to pay the proper 
fare for the distance travelled, the remedy of the 
tramway authonty is not limited to that given by 
above Act, s. 52, namely, the right to seize & 
detain him. if his name & address are unknown, 
until he can conveniently bo taken before a justice 
or until he be otherwise discharged by due course 
of law ; in such a case tlie tramway authority 
may treat the i^erson off ending as a trespasser & 
eject liim from the tramcar provided no more 
force tlian is necessary is used. — Whittaker v, 
London (’oitnty Council, |1915] 2 K. B. 692 ; 
84 1.. .f. K. B. 1440 ; 113 L. T. 544 ; 79 J. P. 437 ; 
31 T. L. R. 412 ; 13 L. G. R. 050. 

Arrest & detention of passengers.] — 

See Cakrtehs, Vol. VlII., p. 117, Nos. 779-781 ; 
Supp. IV., No. 781a. 

Removal of passengers from tramcars.] 

—See (XuiUERS, Vol. VIII., pp. 114, 115, Nos. 707, 
709, 770. 

Refusal to show or deliver up ticket.] — See 

Sect. 4, sub-sect. 3, ante. 


Sub-sect. 3. — Liabilities. 

S^e Tramways Act, 1870 ^c. 78), s. 55. 

102. Accidents— Extent of liability —General 
rule.! — Tramways Act, 1870 (c. 78), regulating 
tramway cos. autlK)ri8ed by statute to use tram- 


PART I. SECT. 6, SUB-SECT. 2. 

n. Tickets “ not available on holi- 
days ” — Includes “ half -holidays.” \ — 
COOHKANK V. TUTHILL, 11908] V. L. H. 
549.— AUS. 

o. Power to increase fares — Pro- 
motors authorised to snihstitutc omni- 
buses on certain routes — <0 charge 
higher fares on omnibus routes.} — A 
tramway co. scheduled to their Act 
of I’arliamcnt distinct afirroenients 
with mmilolpal authorities not to 
charge tramway passengers above a 
fixed fare ; hut they afterwards 
obtained legislative authority to sub- 
stitute omnibuses on certain routes 
in lieu of the tramways, * to charge 
a higher fare on these routes : — 
Held : the co. had no power to increase 
the faro of passengers using the tram- 
ways only. — ICdinburgh Street 
Tramways Co. v. Torbain (1877), 3 
App. Cas. 68. — SOOT. 


p. “ Ovir-riding ” — No offince com- 
mitted unless frauduleni intention.} — 
A person cannot bo convicted of an 
offence under Tramways Act, 1870 
(c. 78), s. 51, for “ over-riding ” unless 
It appears that ho acted with fraudu- 
lent intention. - Nimmo v. liANAiiK- 
shirk Tramwath Co., (19121 S. C. 
(J.) 23 ; 19 Se. L. K. 549 ; 11912] 1 
S. L. T. 305 ; 6 Adam, 571.— SCOT. 

q. Power to amend <€: increase 
maximum fares.} — Greenock & 1’ort- 
Glasgow tramways Co. v. Greenock 
C oRPN. (1920), 57 Sc. L. K. 481.— 
SCOT. 

r. Right of postmen to travel on 
workmen’s cars at workmen’s fare .} — 
A tramway co. was required by Its 
private Act to run a " reasonable 
number of carriages,’* every morning 
& evening “ for artisans, meohanles, 
dally labourers, clerks, & shop as- 
sistants,” at reduced fares, A post- 


man having claimed the riglit to travel 
at the reduced rates lu cars spoelailv 
set apart by the co. for the use of 
the privileged classes of passengeivi : — 
Held : (1) the co. was entitled to fultll 
its statutory obligation by setting 
apart cars for the use of the privileged 
classes only ; & (2) as a postman did 
not fall within any of these classes, 
the defender was not entitled to travel 
on cars so sot apart. — Lanarkshire 
Tramways Co. v. M'NAUGnroN, 11924] 
S. C. 35.— SCOT. 

PART I. SECT. 6, SUB-SECT. 8. * 

t. Liability for negligence — Dan- 
gerous exposure of electric wires of 
tmwtmz/. 1—Walmsley v. Kalgoorue 
Electric Tramways, Ltd. (1903), 5 
W. A. L. n. 49.— AUS. 

a. .] — A co., although 

authorised by statute to construct & 
maintain a system of electric tramways 
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Sect. 5 . — Powers and liabilities: Sub-sect. 3. Sect. 

6 : Sub-sect. 1 .] 

cars in the public streets, enacts by sect. 55 that 
“ The promoters or lessees, as the case may be, 
shall be answerable for all accidents, damages, At 
injuries happening through their act or default, 
or through the act or default of any pei*son in their 
employment, by reason or inconsequence of any 
of their works or carriages. ...” : — Held : sect. 
55 applies only to a wrongful act or default, & 
does not make the promoters or lessees answerable 
for mere accident caused without negligence by 
their use of tramcars. — Brocktjshuust v. Man- 
pi ikstjcr, HUKY, HOCHDALE <& OLDHAM SteAM 
Tramways Co. (1885), 17 Q. 13. I). 118 ; 55 J^. T. 
400 ; 51 ,7. P. 55 ; 34 W. K. 508, T). C. 

Ammtat ion : — Distd. Mid wood r. MunohoHlei Porpii., [1905] 

2 K. B. ,097. 

— Whether promoters entitled to limit 

liability.]— aSVc Cauriers, Vol. VIII., p. 7, No. 14. 

_ Identification of plaintliT with driver 

of vehicle guilty of contributory negligence.]- 
See Negligence, Vol. XXXVI., p. 121, No. 808. 

_ — Insurance of promoters against 

liability — Construction of policy.]— *SVc Insui^ance, 
Vol. XXJX., pp. 403, 404, No. 3191. 

Within what time action must be begun — 

Public Authorities Protection Act, 1893 (c. 61), s. 1.] 
— See Public Authorities, Vol. XXXVJII., 
p. 103, No. 739. 

Arrest & detention — Of passengers.] —Sec 
carriers, Vol. VIIT., p. 117, Nos. 779-781 ; 
Supp. IV., No. 781a. 

Assaults — On passengers .] — See Carriers, \'o 1. 
VIII., pp. 114, 115, Nos. 707, 709, 770. 

On trespassers .] — Sec Master <fe Servant, 

Vol. XXXIV., p. 148, No. 1105. 

Bye-laws — Infringement of.] — See Sect. 4, sub- 
sect. 3, a7ite. 

Compensation- Injurious affection of land not 
taken .] — See C'ompulsory ihiRCHASE of Land, 
Vol. XI., p. 136, Nos. 219, 220. 

103 . Who entitled to — Street vested in 

municipal authority.]^ — The vesting of a street in 
a municipal authoilty vests no property in such 
autliority beyond the surface of the street such 
poll ion as may be absolutely necessary to its 
repairs & management, but docs not vest the soil 
or land in them as owners. Where a street is 
diverted into a tramway there is no taking 
of propeily, <fc no compensation is jiayable to 
tlie municipal authority. — Sydney Municipal 
Council v. Young, A. C. 457 ; 07 L. ,1. 

P. i\ 40 ; 78 L. T. 305 ; 40 W. H. 501, P. (\ 

Income tax - Assessment of profits — What de- 
ductions allowed .] — See Income Tax, Vol. 
XXVIII., p. 54, No. 270. 

Interference with other traffic & undertakings.] — 
See Sect. 3, sub -sect. 2, a7ite. 

upon a public higb^\ay, commits an 
actionable wrong if it places an un- 
insulated wire in the highway & allows 
part of its apparatus to become tle- 
f(5ctlvo whereby a curi^oiit of electricity 
is caused to remain In the wire, Ac a 
p<'rson coming Into contact with it 
while using the Jiighway is Injured, 
it being nraotlcahle for the co. to 
insulate the wire Ac to discover & 
remedy the defect iu the apparatus. 

- Fitllauton V. North Mklboubntk 
Ej.KCTRK’ TltAMW'AYS & LlOIITINQ ("O., 

11910] V. L. H. 2.'11 ; 21 (\ L. H. 

181.— A US. 

b. Vehicle injured hj tram- 

line being imm away.] -FRKKMANTi.ifi 
Municipal Tramways A: Elkctric 
Lighting Board t. Willis (1911), 19 
W. A. h. R. 110.— AUS. 


Malicious prosecution — Proceedings against pas- 
senger for refusing to pay fare.] — See Malicious 
Prosecution, Vol. XXXIII., p. 470, No. 36. 

Proceedings against passengers for passing 

bad money.] — Sct^ Carriers, Vol. VIII., p. 117, 
No. 781. 

Negligence— Injuries to passengers — Starting 
signal given by another passenger.] — NV p Carriers, 
Vol. VIII., p. 72, No. 487. 

Tramcar slowing down & suddenly 

accelerating speed with jerk.] — See Carriers, Vol. 
VIII., pp. 84, 86, Nos. 582-684. 

Fall of trolley arm.] — See Carriers, 

Vol. VIII., p. 73, No. 492. 

Fall of overhead wire.] — Carriers, 

Vol. VTII., pp. 73, 74, No. 493. 

Injuries to persons lawfully using highway — 

Driving at dangerous speed.] Negligence, 
Vol. XXXVI., p. 60, No. 377 ; Supp. IV., No. 
705a. 

Failure to stop.] — See Negligence, 
Vol. XXXVI., p. 60, Nos. 873-375, 379. 

Failure to keep proper look out.] — 

See NEcftjGENCE, Vol. XXXVI., p. 92, No. 607. 

Defective brakes.]— <SVe Kailways, 

Vol. XXXVIII., p. 317, No. 361. 

— Failure to shut gate separating railway 

from tramway.] — See Railways, Vol. XXXVIll., 
p. 290, No. 229. 

Loss of passengers' luggage.] — Sec 

(Xrriers, Suy^p. IV., No. 14a. 

Nuisance — Unauthorised construction of tram- 
way.] — See ITiguways, Vol. XXVI., pp. 414, 419, 
420, Nos. 1336, 1386, 1387. 

Disturbance by electric current.] — See 

Nuisance, Vol. XXXVI., pp. 188, 189, 197, 
Nos- 313, 372. 

Smell from stables.] —See Nuisance, Vol. 

XXXVI., p. 176, No. 206. 

104. Working of machinery.] — Sect. 60 

of the Georgetown Electric Lighting Order, 1899, 
provides that “Notlung in this order shall 
exonerate the undertakers from any indictment, 
action, or other proceeding for nuisance in the 
event of any nuisance being caused by them.” 

Appt. CO. had acquired k combined two separate 
undertakings, a tramways cq. & an electric lighting 
& power CO. , on the same day on which the electric 
lighting order above mentioned was issued they 
obtained a licence under the Tramways Ordinance, 
1899, authorising them to construct, maintain, 
ite operate tramways in Georgetown «fe its vicinity, 
A: to generate & supply electrical energy as a motive 
yiower “ anything in any ordinance of the colony 
notwit hstanding. ’ ’ 

The electric lighting & the tramways were being 
worked together as one business : — Held : the 
words in the licence did not relievo them from 
liability for a nuisance caused by the working of 

r)24.~N.Z. 

h. .] —Harris v. Ford (1909), 

28 N. Z. L. 11. 426.— N.Z. 

k. .] — Invercargill Borough 

V. MoKnight, [19231 N. Z. L. R. 1041. 

—N.Z. 

l. Maintenance of munidiiol tram- 
way — night of ratepayer to maintain 
actum — Non-repair.] —Ritchie v. Dun- 
dee, ETC. Police Comrs. (1886), 13 R. 
(Ct. of SOHS.) (.1.) 63 ; 23 So. h. R. 
663.—SCOT. 

m. Whether Tramways Act, 1870, 
excludes action at common law — For 
tnhiry to lines of plaintiff company.] 
— Lanaukshire Tramways f’o. v. 
Motherwell Burgh (1908), 16 S. L. T. 
63.- SCOT. 

n. (Construction of car-~“ To enable 


c. Projections on tramlines.] 

— Municital Tramways Trust v. 
Stephens (1912), 15 C. L. K. 104. — 

AUS. 

d. .] — NlET^JKN V. BUIH- 

rane Tramway Co., Ltd. (1912), 14 
C. L. R. 354.— AUS. 

e. I.ialnlity of municipalily or 
tramway company — For faulty con- 
struction of tramway track by promoter.] 
— Sadler v. Perth (’orpn. (1913), 15 
W. A. L. R. 84.— AUS. 

f. To keep roads <£ bridges in 

good repair .] — Brisbane City Coi'Nctl 
V. Brisbane Tramways Co., Ltd., 
[1920] St. R. Qd. 258.— AUS. 

f. Duty to Keep road in good repair.] 
— Morris v. Canterbury Tramway 
Co., Ltd. (1892), 10 N. Z. L. R. 
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their machinery. — D embrara Electric Co., Ltd. 
V. White, [1907] A. C. 330 ; 76 1.. J. P. C. 64 ; 90 
L. T. 762 ; 61 Sol. Jo. 497, P. C. 

Use of creosoted wood in paving road — 

Damage to plants.] — See Nuisance, Vol. XXXVI., 
p. 194, No. 366. 

■ Removal of snow from track — Snow left on 

streets.] — See Highways, Vol. XXVI., p. 439, 
Nos. 1662, 1663. 

Repair of roads.] — See Sect. 3, sub-sect. 4, ante, 

105. Trespass — Running powers over another 
tramway — Defect in line — Injury to passenger.] — 

Defts. were a co. authorised by Act of Parliament 
to run tramcars by steam, & had running powers 
over the line of another tramway co. along a high- 
way. By reason of certain points upon such line 
being defective, a tramcar of defts., while being 
drawn by a steam engine, went off the line & 
injured pltf., who was upon the highway : — Held : 
the statutory powers of defts. could not bo taken 
to authorise them to run their tramcars along the 
highway upon a tramway in a defective condition : 
the tramway being defective, defts. in running 
their tramcar on the highway were doing an unlaw- 
ful act : & defts. were liable as for a trespass in 
respect of the injury occasioned to pltf. by their 
immediate action. — Sadler v. South Stafford- 
shire & Birmingham District Steam Tramways 
(^o. (1889), 23 Q. B. 1). 17 ; 68 L. J. Q. B. 421 ; 
63 J. P. 694 ; 37 W. K. 682, C. A. 

Annotaiiov : — Distd. Phillipfl v. Britannia Hy(?ionio Laundry 

Co„ (10281 I K. B. 580. 


Sect. 6. -POWERS OF LOCAL AUTHORITIES. 

Sub-sect. 1.— Power of Purchase. 

Sec Tramways Act, 1870 (c. 78), s. 43. 

106. Who may sell — Purchasers of undertaking 
from promoters — Sale not approved by Board of 
Trade.] — In 1896 a Provisional Order w'as obtained 
by certain promoters for the construction of 
tramways in the borough of West Hartlepool. 
This Order was confirmed by an Act passed in 
1896 by which it was provided {mler alia) that 
deft, corpn. might purchase the undertaking 
after the lapse of fourteen years. The Act 
provided that no sale of the undertaking by the 
promoters should have any validity until after 
approval by the Board of Trade. 

In Aug. 1896, the promoters entered into an 
agreement with the British Klectric Traction 
(Pioneer) Co., Ltd., to sell the undertaking to 
them ; A;; by a further agi'eement made in Oct. 
1896, the undertaking was purported to be sold to 
pltf. co. Neither of these agreements was 
approved by the Board of Trade. The construc- 
tion of the tramway, which was commenced in 
Mar. 1897, was duly completed. In Jan. 1910, 
deft, corporation gave notice to tlie promoters 
At also to pltf. co. or “ other the promoters,’" 
requiring them to sell their undertaking. The 
matter was referred to an arbitrator, who assessed 
the value at £12,963. In an action by the co, “ &> 
aU others the promoters of the Hartlepool Electric 
Tramways Order, 1895,” to recover this sum, the 
corpn. contended that they could make no valid 
payment to the original promoters who now had 
no legal title to the tramway ; & that they could 
not pay anything to pltf. co., inasmuch as the 
assignment nad not been approved by the Board 


of Trade : — Held : by assignment from the pro- 
moters the tramway co. had, to the knowledge 
of the Board of Trade, by succession, themselves 
become the promoters of the undertaking, A^ that 
was quite sufficient to enable them to sell the 
tramway. — Hartlepool Electric Tramways Oo., 
Ltd. V, Hartlepool Corpn. (1911), 75 J. P. 537 ; 
9 L. G. R. 1098, C. A, 

107. Time of purchase — Effect of private Act — 
Tramways Act, 1870 (c.78), s. 43, not overridden.] — 

Waltasey United Tramways & Omnibus Co. 
V. Waijasey Urban District Council (1900), 
17 T. L. R. 162, H. L. 

108. Whether obligation to purchase whole 
undertaking — Several tramways incorporated In one 
undertaking.] — Where one tramway has been 
incorporated with others by statute in one under- 
taking, a local authority has got power to purchase 
such tramway within twenty-one years after the 
Act or Order authorising its construction, Ac 
although no right to purchase the other lines 
has arisen, or although they may not be within 
the district of the purchaser’s authority, Ac 
although the general system of the tramlines ” may 
be disconnected by such purchase.” — North 
Metropolitan Tramways Co. v. London County 
Council (1896), 60 J. P. 23 ; 12 T. Ti. R. 101, C. A. 

109. — “ Suitable to & used ” for undertaking 
— ^Tramway system partly owned & party leased — 
Depots used for entire system.] — By Tramways 
Act, 1870 (c. 78), 8. 43, a local authority is em- 
powered under certain ch’cunist ances to purchase 
compulsorily the tramways within its district 
‘‘ upon terms of paying the them value ... of 
the tramways Ac all lands, works, materials, Ac 
plant of the promoters suitable to Ac used by them 
for the purpose of ilieir undertaking within such 
district.” Whei'o part of the tramways within a 
local authority’s district already belonged to the 
authority, but were worked by the promoters of 
the rest of the tramways within the district 
jointly with such promoters’ pari, on the local 
authority purchasing the promoters’ part, it is 
bound under sect. 43 to take all the lands, works, 
materials Ac plant used by the promoters for the 
joint working of the whole system as ” lands, 
works, materials, &> plant of the promoters suitabh' 
& used by them for the purposes of ” the part of the 
tramways belonging to the promoters. — Re Man- 
chester Carriage Ac Tramways Co. Ac Man- 
chester Corpn. (1902), 87 L. T. 504 ; 67 .T. P. 
14 ; snb nom Manc’HEster (’arrtage Ac Tram- 
ways Co. V. Manchester Corpn., 18 T. L. R. 779 ; 
46 8ol. Jo. 687 ; on appeal (1903), 19 T. L. R. 439, 
C. A. 

Anm)t(ilion : — Refd. Toronto City CWpn. v. Toronto Hy. 

Corpn., (1925] A. C. 177. 

110. .] — (1) A tramway co. were 

owners At lessees of a system of tramways running 
through the city of Manclicster, the borough of 
Ashton-under-Lyne, Ac various urban districts. 
The corpn. of Manchester Ac the councils of various 
urban districts through which the tramway 
system ran, served the co. with notices under 
Tramways Act, 1870 (c. 78), s. 43, requiring them 
to sell the lines owned by them within those 
districts. In an arbn. held to settle the sums to be 
paid the arbitrator decided that a depot in Ashton- 
under-Lyne should be taken by the purchasing 
authorities, Ac his decision was upheld by the judge. 
The purchasing authorities appealed from that 


driver to command fullest possifde view o. Right to take seat if vacant — Even 
of road.’*] — Cabs v. Edinburgh & if full number of passengers df>oard 
District Tramways Co., Ltd., [19091 rar.] — Terron v, Johannesbfro 
H. O. 1068 ; 46 So. L. R. 734 : [1909] MUNiciPAurry. [1918] T. P. D. 335. 
1 S. L. T. 513.— SOOT. — S. AF. 
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Sect, 0 . — Powers of local autliorities : Sifb-aect. 1.] 
decision, & in the Ct. of Appeal the judgment of 
the judge was set aside by consent of the parties 
upon terms which were not disclosed. Subse- 
quently the corpn. of Ashton-under-I^yne served 
the CO. with notices under Tramways Act, 1870 
(c. 78), 8. 48, requiring them to sell the 

lines within the borough. In an arbn. held in 
consequence of those notices the co. contended that 
the corpn. of Ashton-under-Lyne were bound to 
purchase the above-mentioned depot, & the 
arbiti*ator awarded that such depot should be 
purchased by the corpn. : — Held: (1) the corpn. 
were bound to purchase the depot in question as 
being suitable to & used for the purposes of the 
undertaking within their district within Tramways 
Act, 1870 (c. 78), s. 43, notwithstanding the fact 
that in the previous proceedings it had been 
decided that such depot was suitable to & used for 
the purposes of the undertaking within other 
districts ; (2) in an arbn. to di'termine the amount 
to be paid by a local authoiity upon tlie purchase of 
a tramway undertaking under Tramways Act, 
1870 (c. 78), s. 43, the arbitrator must take into 
consideration th(‘ costs incurred by the under- 
takers in obtaining Parliamentary powers to 
construct & work the tramway, no allowance 
should be made for depreciation under that head. 
But the arbitrator should not take into account 
costs incurred by the undertakers in opposing bills 
in Parliament for the purpose of protecting their 
undertaking . — He Manchesteh Parhiagk <fe Tram- 
WAYR (’o., Ltd. & Ashton-under-Lyne Corpn. 
(1904), 08 J. P. 570. 

111. — — Buildings outside distrlct.]- 

By Tiamways Act, 1870 (c. 78), s. 43, it is jirovided 
that “ Where the promoters of a tramway in a 
district are not the local authority, the local 
authority . . . may ... by notice in writing 
require sucli promoters to sell, & thereupon such 
promoters shall sell to them their undertaking, or 
so much of the same as is within siich district . . . 
& all lands, biiildings, works, materials, & plant of 
the promoters suitable to & used by them for 
the purposes of their und(*rtaking witliin such 
district.” 

A local authority gave notice to a tramway co. 
that they were required under the above sect, to 
sell to them so much of their works & undertaking 
as was within the district of the local authority. 

The CO. were also the owners of a large depot 
situated outside the boundary of the district, whicli 
was found by an arbitrator to be “ used with, & 
suitable to ” the undertaking within the district ; — 
Held : the local authority could be compelled to 
purchase the depot. 

The words “ within such district ” qualify the 
word “ undertaking,” &/ not the words “ lands, 
buildings, works, materials, & plant of the pro- 
moters. — Manchester Carriage & •'Pram ways 
Co., IjTD. V. 8 w INTON & Pkndlebury Urban 
CotTNCTL, [1906] A. C. 277 ; 75 L. J. K. B. 839 ; 
93 L. T. 820 ; 70 J. P. 81 ; 22 T. L. R. 154 ; 4 
L. G. K. 214, n. L. ; revftg. 8. C. sub nom. Re 
Manchester Carriage & Tramway Co., Ltd. & 
Swinton & Pendlebury Urban District 
Council, 21 T. L. R. 91, C. A. 

Annotatwrm .—ReM. North Metropolitan Tram. Co. r. 

Leyton U. D. C. (1907), 6 L. G. R. 1 ; L. & N. E. Ry. 

r. Easinffton Union Assmt. Com. & Easington-with- 

Thorpe Parish Council (1925), 95 L. J. K. 33. 255 ; Toronto 

City Corpn. v. Toronto Ry. Corpn., [1925] A. C. 177. 


112. Car factory on private land.] — 

North Metropolitan Tramways Act, 1870 (c. 
clxxii), s. 31, empowered the district council to 
require the tramway co. to sell to them their 
undertaking within the district ” upon terms of 
paying the then value ... of the tramways &: all 
lands, buildings, works, materials, & plant of the 
co. suitable to & used by them for the purposes of 
their undertaking within such district ” & the 
district council exercised that power. 

A tramway of the co. within the district passed 
through the entrance gates to the yard of a large 
car factory erected by the co. upon their own land 
for a distance of about 20 yards, & then ran for a 
few feet under the roof & wdthin the walls of the 
factory. The referee appointed to det/crmine the 
value to be paid by the council to the co. determined 
that the car factory was not suitable to & used by 
the co. for the purposes of their undertaking w'ithin 
the district, & he awarded nothing to be paid in 
resiject thereof, & he awarded & determined the 
value of the portion of the permanent way of the 
tramway upon the land of tJie co., including the 
entrance gates, but not including the value of any 
buildings, to be the sum of £12^: —Held: the 
local autliority W(‘re not bound to purchase or 
pay for the whole or any part of the car factory or 
of the land belonging to tlie tramway co. — North 
Metropolitan Tramways Co. v. Leyton Urban 
District (\)UN(TL (1908), 98 L. T. 792 ; 72 J. P. 
24J ; 6L. G. R.627,(\ A. 

113. Price— Basis of valuation — “ Tramway ” 

Cost of construction less proper deduction for 
depreciation.] — Applts., the Edinbui*gh Street 
Tramways co., were authorisoil to constnict 
tramways by a private Act which incorporated the 
general jirovisions of Tramways Act, 1870 (c. 78). 
Resps,, the Lord Provost, etc., of Edinburgh, the 
local authority, gave notice in 1892, under Tram- 
ways Act, 1870 (c. 78), 8. 43, to purchase applts.’ 
undertaking : — ; (1) on a sale to the local 

authority, the local authority become entitled 1o 
the exclusive use of the tramways, not by trans- 
ference of any right from the promoters, but by 
virtue of the statute alone ; (2) the word “ tram- 
way ” could not be read as synonymous with 
“ undertaking ” but was used in Tramways Act, 
1870 (c. 78), as meaning the structure laid down 
on the highway, & nothing more; therefore the 
“ then value of tlie tramway ” must be measured 
by what it would cost, at the dat^^ of the sale, to 
construct the linos, subject to a deduction for depre- 
ciation, & rental value must not be taken into 
consideration. — Edinburgh Street Tramway^ 
Co. V. Edinburgh Corpn., [1894] A. C. 456 ; 63 
li. J. Q. H. 769 ; 71 L. T. 301 ; 10 T. L. R. 625 ; 
6 R. 317, II. L. 

Annotaiion<i : — As to (1) Reid. lie Southampton Tiaiii. Co. 
& Southampton Corpn. (1899), 81 L. T. 652. As to 
(2) Folld. London Tram. Co. v. L. C. C. (1898), 78 L. T. 
3(>1. Consd. London, Deptford & Greenwich Tram. Co. 
V. L. C. C., [1905] 1 K. B. .316. Apld. DucUoy Corpn. v. 
Dudley, Stourbridge & District Electric Traction Co. 
(1907), 97 L. T. 556. Consd. Hamilton Gas Co. v. Hamilton 
Coipn., [191 OJ A. C. ,*}00. Apld. Molbourue Tramway & 
Omnibus Co. v. Tramway Boaid (1919), 88 L. J. P. C. 102 ; 
Oldham, Ashton & Hyde Electric Tramways v. Ashton 
Corpn., [1921] 3 K. B. 511. Retd. Toronto City Corpn. v. 
Toronto Ry. Corpn., [1925] A. C. 111. Generally, Retd. 
Eocles Corpn. South Lancsashlre Tram. Co., [19101 2 
Ch. 263 : Perth Gas Co. v. Perth Corpn., [19111 A. 0. 506. 
Mentd. Mersey Docks & Harbour Board v. Birkenhead 
Assmt. Com., [1900] 1 Q. B. 143 : I. R. Comrs. v. Htz- 
W'Ullam, [1913] 2 K. B. 593 : Jle Woking Urban District 
CouncU (Basingstoke CauaJ) Act, 1911, [1914] 1 Ch. 300. 


& MAL^^cRN Tramways Trust & 
Ward’s Arbitration, [1916] V. L. R. 
666.— AUS. 

On compuisory purchase 


— According to special Art <6* Land 
CompenscUion Act.] — Melbourne 
Tramway & Omnibus Co., Ltd. v. 
Tramway Board, [1919] A. C. 667, 
P. C.— AUS. 


r. Principle of valuaiion — Value 
** as a going concern.**] — Re Belfast 
Corpn. & Cavehill & Whitewbli. 
Tramway Oo.*s Arbitration (1911), 
45 I. L. T. 231, 283.— IR. 
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114. .] — London Tram- 

ways Co. V. London County Council, [1898] 
A. C. 375 ; 07 L. J. Q. B. 559 ; 78 L. T. 361 ; 
02 J. P. 675 ; 46 W. R. 609 ; U T. L. B. 360, H. L. 
Annotation : — H6ntd. Davidson v. M‘Robb, [1918] A. C. 304. 

116. .] — London Street 

Tramways Act, 1870 (c. clxxi), s. 44, enacts that 
the Metropolitan Board of Works may after 
twenty-one years from the passing of the Act 
require the London Street Tramways co. to sell 
to them their undertaking upon terms identical 
with those prescribed by Tramways Act, 1870 
(c. 78), s. 43, viz. “ upon the terms of paying the 
then value, exclusive of any allowance for past 
or future proflt/S of the undertaking or any com- 
pensation for compulsory sale, or other considera- 
tion whatsoever, of the tramway & all lands, 
buildings, works, material & plant of the co. suit- 
able to & used by them for the purposes of their 
undertaking.” The London County Council, as 
successors to the Metropolitan Board of Works, 
required the co. to sell: — Held: (1) the word 
tramway ” meant the structure laid down & 
nothing more «fe did not include the statutory powem 
conferred on the co. ; & (2) the arbitrator was right 
in rejecting all evidence of past future xiroftts, 
including evidence of the rental value of the tram- 
ways considered as let or capable of being let to a 
tenant, & in awarding that ” the then value of 
the tramway all lands, buildings, works,” etc., 
must be measured by what it would cost to estab- 
lish the tramway if it did not then exist, subject to a 
proiier deduction in respect of depreciation. — 
JjOndon Street Tramways Co. v, London 
County Council, [1894] A. C. 489 ; 10 T. L. II. 
030, H. L. ; ojfg. 8. C. sub norn. He London 
County Council & J^ondon Street Tramways 
(^o., [1894] 2 Q. B. 189, C. A. 

Annotations : — As to (2) Apld. Ijondon, Deptford & Green- 
wich Tram. Co. v. L. C. C., [1905J 1 K. D. 316 ; Melbourne 
Tiamway & OumlbuB Co. r. Tramway Board (1919), 88 
L. J. I\ C. 102. Refd. Oldham, Ashton ic Hyde Klectrlc 
Tramway r. Ashton Corpn., [1921] 3 K. B. 511. Oeneralli/, 
Refd. I’erth Gas Co. v. Perth Corpn., [1911] A. C. 666. 

116. Undertaking subject to contin- 

gency of compulsory sale.] — The Southampton 
tramways were constructed by a co. under a special 
Act passed in 1877. By a special Act in 1897 the 
Southampton corpn. were empowered to purchase 
” the undertaking of the co.” upon such terms as, 
in case of dispute, might bo settled by ” arbn. 
under & according to the provisions of Lands 
Clauses Consolidation Act, 1845 (c. 18) : — Held : 
in determining the price to be paid for ” the 
undertaking of the co,” the arbitrator should treat 
the undertaking as one which the co. only enjoyed 
subject to the contingency of being compelled to 
sell the same under tlie provisions of Tramways 
Act, 1870 (c. 78), s. 43. — He Southampton Tram- 
ways Co. & Southampton Corpn. (1899), 81 L. T. 
652; 03J. P. 788; 16 T. L. R. 38, C. A. 

117. Parliamentary costs,] - Re 

Manchester ("arriaoe & Tramways Co., Ltd. & 
Ashton-under-Lyne Corpn., No. 110, ante, 

118 . Contribution towards cost of 

street widening.] — By Tramways Act, 1870 (c. 78), 
s. 43, the local authority of the district in which a 
tramway is situate may require the promoters of 
the tramway to sell to them their imdorlaking 
” upon terms of paying the then value ... of the 
tramway.” A tramway co. were required by the 
local authority to sell their undertaking under the 
above sect. At the date of the requisition it was 
the practice, upon an application for Parliamentary 
powers by the promoters of a tramway, to require, 
as a condition of their obtaining such powers, 
that the streets in which the tramway was to be 


laid should be widened, & that the promoters 
should contribute a certain proportion of the cost 
of the widening. But at the date when the co. 
obtained their Parliamentary powers that practice 
had not come into existence, & the streets in which 
their tramway was laid were in fact never 
widened : — Held : for the purpose of assessing 
” the then value ” of the tramway under the above 
sect., the fact that the local authority would, if 
they liad to make the tramway themselves at the 
date of theii* requisition to sell, have to contribute 
to the cost of widening the streets ought not 
to be taken into consideration. — London, Dept- 
ford <fc Greenwich Tramways Co. v . London 
County Council, [1905] 1 K. B. 316 ; 53 W. R. 
411 ; 21 T. L. R. 177 ; sub nom. He London, 
Deptford & Greenwich Tramways Co. & 
London County Council, 74 L. .1. K. B. 143 ; 
92 L. T. 124 ; 69 J. P. 98 ; 3 L. G. R. 103. 

119. Local authorities under the 

powers conferred on them by Tramways Act, 1870 
(c. 78), s. 43, gave notice to a tram. oo. to sell to 
them their tramway. In determining the “ then 
value ” of the tramway within the sect. & in the 
manner prescribed in Edinburgh Street Tramways 
Co. V. Edinburgh Corpn.^ No. 113, ante, the arbi- 
trator allowed to the co. (a) a sum in respect of 
the cost of raising capital ; (b) a sum in respect 
of interest on capital during construction ; & ho 
held that neither of th(*se two sums was subject 
to depreciation ; but (c) that, a sum which he 
allowed in respect of the cost of engineering was 
subject to depreciation. The arbitrator further 
allowed a sum in respect of the expenditure on 
alterations to a bridge in th(* following circum- 
stances. In the order authorising the construc- 
tion of the tramway a provision was inserted at 
the instance of a raUway co., over whose lines the 
tramway passed by a bj*idge, that if the railway co. 
required at any time to make structural alterations 
to the bridge the promoters should temporarily 
divert the tramway. Home years afterwards the 
railway co. did so require, the tramway was 
temporarily diverted : — Held : ( 1 ) the cost of 

raising cajiital could not be allowed : (2) the cost of 
diversion of the bridge could not be allowed ; 
(3) the interest on capital during construction 
should be subject to depreciation m so far as the 
capital on which it was the interest was subject to 
depreciation, that is to say, according to whether 
the capital was spent on depreciating things, such 
as rails, or on a non-depreciating thing, such as 
excavation; (4) & the decision of the arbitrator 
that the cost of engineering should bo subject to 
depreciation was a decision on a question of fact, 
with whicli the ct. could not interfere. — Oldham, 
Ashton & Hyde Ei^ErTnic Tramways, Ltd. v . 
Ashton ("orpn., [1921] 3 K. B. 511 ; 125 Tj. T. 
391 ; 85 J. P. 181 ; 19 Ji. G. R. 327 ; sub nom. He 
Oldham, Ashton <te Hyde Electric Tramway 
& Ashton Corpn., 90 L. J. K. B. 828, C. A. 

Annotation: — Oencrallv^ Hentd. I. 15. Comrs. v. Newcasllo 

Breweries (1926), 95 L. J. K. B. 936. 

120. Right to possession — Before payment of 
purchase-money.] — A tramway had been worked 
by a tramway co. as a horse tramway. The tram- 
way within the city of M. belonged to the corpn., 
but had been leased to the co. until Nov. 30, 1902. 
The tramway outside the city belonged to the co. 
The local authority gave notice to purchase under 
Tramways Act, 1870 (c. 78), s. 43, & the amount of 
the purchase-money was to be ascertained by arbn. 
The arbitrator made his award in the form of a 
special case, awarding different amounts. If the 
local authority was compelled to purchase the 
whole plant & stock of the co. a much larger 

A A 2 



350 Tramways and 

Sect, 0 . — Powers of local authorities: Suh-sects, 1, 
2 3. Sect. 7.] 

amount was payable than if the local authority 
was only bound to take over a proportion of the 
stock & plant bearing the same proportion to the 
whole stock <fe plant of the co. that the tramway 
without the city bore to the whole tramway the 
CO. formerly worked. The special case had been 
heard by the judge & was under appeal. The 
local authority claimed to be entitled to take 
l^ossession of the line of the co. before the purchase- 
money had been finally ascertained : — Held : even 
if there had been a concluded agreement, it was 
impossible to say that property contracted to be 
sold could be treated as sold without payment of 
the purchase-money, an injunction must be 
^Xranted restraining defts. from taking or retaining 
possession of pltfs.’ property. — Manchester Car- 
riage Tramways Co. v, Manchester Corpn. 
& Stretford TItii^an District Council (1902), 87 
L. T. 078 ; 07 .1. P. 17. 

Effect of purchase — Liability of local authority for 
income tax as successors .] — See Income Tax, Vol. 
XXVm., p. 41, No. 209. 


Sub-sect. 2. — Power op Leasing. 

See Tramways Act, 1870 (c. 78), s. 19. 

121. Powers of lessees — To sub-assign lease.] — 
Omnibus Conveyance Co. v. Liverpool United 
Tramways & Omnibus (’o. (1882), 20 Sol. Jo. 
580. 

122. To grant licence to use tramway — 

Approval of Board of Trade.] — Pesp. corpn. was 
empowered by statute to construct tramways & to 
lease them to the owners of tramways in adjacent 
districts, subject to the approval of the Board of 
Trade. They constructed tramways under their 
powers, &, with the approval of the Board of Trade, 
agreed to lease them to applt. corpn., who were the 
owners of tramways in an adjacent district. 
Applt. corpn. granted a licence to other applts. to 
use such tramways :~Held : they had not power 
io grant such licence without the consent of resps. 
& the approval of the Board of Trade. — Salford 
Corpn. v. Eccles Cori’N., [1912] A. 0. 465 ; 81 

.T. Ch. 56! ; 106 L. T, 577 ; 70 .1. P. 249 ; 28 
T. ].. B. 343 ; 50 Sol. Jo. 428 ; 10 L. G. IL 341, 
H. Ji. ; affy. S. C. suh nom. Eccles Corpn. r. 
South Lancashire Tramways Co., L1^^19] 2 
Ch. 263, (\ A. 

123. Right to Indemnity against contractor 

— Contract for repair of road between lessor & con- 
tractor — Lessee not party to contract.] — The corpn. 

of a borough were the owners of a tramway in the 
borough, & they granted a lease of the tramways, 
of which lease pltfs. were the assignees. Under 
the lease the repairs necessary to keep the tramway 
in working order were to be executed by the corpn. 
at the cost of pltfs. During the currency of the 
lease the tramway required to be relaid at a 
certain place, & an agreement was entered into 
between the corpn. & pltfs., which after reciting that 
the corpn. at the request & with the consent of pltfs. 
had agreed to relay the tramway, provided that 
the corpn. would relay the tramway, & would 
during the execution of the work provide where 
necessary a temporary track for the purpose of 
enabling pltfs., as far as possible, to maintain their 
service of trams, & the agreement further provided 
that nothing therein contained should render the 
corpn. liable in the event of any accident, injury, or 
damage being occasioned to or sustained by pltfs., 
their servants or passengers or their rolling stock 
through or arising out of the execution bv the 


Light Railways. 

corpn. of the work, but that the corpn. would 
insert in the contract to be entered into by them 
a provision imposing upon the contractor fuU 
responsibility for all claims & demands resulting 
from any such accident, injury or damage. The 
corpn. thereupon made a contract with deft., to 
which pltfs. were not parties, which recited the 
lease & that the corpn. had at the request & with 
the consent of pltfs., subject to certain conditions, 
agreed to relay the tramway, & by which deft, 
agreed to execute the work of relaying the tramway 
& to indemnify the corpn. against all actions & 
claims for compensation to workmen & passengers 
carried on the tramway arising out of the execution 
of the work, & that deft, shoiild, during the execu- 
tion of the work, be responsible for all accidents. 
During the execution of the work the tram cars 
continued to run, & a car which was carrying 
passengers was derailed overturned owing to 
the negligent manner in which certain of the 
work was being carried out at the place whore the 
accident happened, & the passengers k driver were 
injured <fc the tramcar was damaged. Pltfs. paid 
compensation to the passengers & driver, & 
claimed to recover from deft, the amounts so paid 
& the cost of repairing the tramcar : — Held : 
though pltfs. were nob parties to the contract 
between the corporation k deft, inasmuch as pltfs.’ 
proprietary right as lessees of the tramway & their 
right of passage on the highway had been injuri- 
ously affected by the act of deft. & the latter was 
liable in damages to pltf ; &, as the work of relay- 
ing the tiamway while the tramcars were running 
involved risk of danger to the passengers in the 
tramcars, pltfs. were liable to their passengers, 
were entitled to recover from deft, the sum 
properly paid as compensation to the passengers 
who were injured, as well as the sum paid as com- 
pensation to the driver k the cost of repairing the 
tramcar. — City op Birmingham Tramways Co., 
Ltd.v. Law, [1910] 2 K. B. 905 ; 80 L. J. K. B. 80 ; 
103 L. T. 44 ; 74 J. P. 355 ; 8 Jj. G. R. 007. 

Right to deduct Income tax from rent — How 

amount calculated.! — See Income Tax, Vol. 
XXVIII., p. 72, No.^380. 

124. Liabilities of lessees— To pay local & im- 
perial assessments, rates & taxes — Covenant to keep 
lessors “ free from all expenses whatever.*’]- 
The corpn. of Glasgow agreed to borrow money k 
to construct certain tramways in Glasgow & lease 
the undertaking to the Glasgow Tramway co. for 
twenty-three years. The co. agreed Id make 
various payments to the corpn., <fc then agreed as 
follows : “ The company shall also pay to the 

corpn. the expenses of borrowing, management, 
etc., k this provision shall be so construed as to 
keep the corpn. free from all expenses whatever 
in connection with the tramways.” The lease 
exceeding twenty-one years, the co. under Valua- 
tion of J^ands (Scotland) Act, 1854 (c. 91), s. 6, 
became primarily liable to pay k did pay during 
the whole term of the lease, ” owner’s assessments, 
rates & taxes,” amounting in the aggregate to 
over £14,000. During the currenev of the lease the 
co. intimated to the corpn. that they had a claim 
in this respect, but did not make any deduction 
from the rent when paid. The co. contended 
that the corpn. ought to reimburse them these out- 
goings or such other sum as might be ascertained 
to be the amount of owner’s assessments, rates k 
taxes paid by the co. during the lease : — Held : 
the assessments, rates & taxes, whether imperial 
or local, levied on the owner in respect of a tram- 
way or other erection in solo, were an expense 
connected with the tramway or erection, k that 
tlie co. were bound by their lease to relieve the 
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coil)!!, from these expenses, & were not entitled 
to claim reimbursement. — O i^gow Cokpn. v. 
Glasgow Tramway & Omnjbus Co., Ltd., [1898] 
A. 0. 631 ; U T. L. R. 510, H. L. 

Annotation Eefd. Melbourne Tramway & Omnibus Co. r. 

Kidney, Melbourne Tramway & Omnibus Co. v» Melbourne 

Corpn., [1905] A. C. 358. 

125. Failure to provide sufficient service — 

Summary recovery of penalties — Jurisdiction of 
court.] — By an agreement made in 1902 between 
the D. corpn. & the D. Tramways co. & scheduled 
to the D. corpn. (General Powers) Act, 1902 (c. 
ccxxiv), it was agreed that the corpn. should 
construct certain tramways authorised by that & 
previous Acts, & on completion should lease them 
to the co. The agreement provided that the 
co. should be liable to a penalty if they did not 
give such a service as the corpn. might reasonably 
require in the public interest. The Act of 1902, by 
sect. 13, ratified & confirmed the agreement, & 
provided that “ any penalty under the agreement 
may be recovered in manner provided by the 
Smnmary Jurisdiction Acts.” The corpn. con- 
structed the tramways & granted a lease to the 
CO. in 1908 by which the co. covenanted that they 
would provide such a service as might be reason- 
ably required by the corpn. in the public interest, 
Ac lliat, if they failed to do this, the co. should be 
liable to a penalty. It was further provided that 
“ any question which may arise as to the service 
of cars required in the public interest may be 
determined on the application of the co. or of the 
corpn. or other body or persons by the Board of 
Trade ” ; & by a general clause it was provided 
that if any difference should arise between the 
corpn. & the co. it should be determined by an 
arbitrator appointed by the Board of Trade. The 
corpn. summoned the co. for penalties for failure 
to provide such services as were required by the 
lease : — Held : (1) the words in sect. 13 of the Act of 
1902, “ any penalty under the agreement,” included 
a penalty under the lease, k, although the agreement 
was merged in the lease, the penalties were recover- 
able summarily ; (2) having regard to the position 
taken by the co., no difference had arisen between 
the co. & the coiqjn. so as to make the provision 
for arbn. applicable, & the jurisdiction of the 
justices was not ousted. — R. v. Devonport JJ., 
Ex p. liEvoNPORT Tramways Co. (1909), 101 
Ti. T. 424 ; 73 J. P. 393 ; 7 L. G. R. 1028, 
1). C. 

126. Stamp duties — Covenants by lessees to pay 
annual sum in lieu of repairing road — & to pay 
minimum sum for electrical energy.] — By a lease 
of tramways to a traction co. by a municipal corpn., 
made piu^uant to Tramways Act, 1870 (c. 78), 
the co. were to pay rent at a fixed rate per cent, on 
the cost of the original purchase. They wore also 
to pay to the lessors a given sum per mile of road 
along which the tramways were laid, in lieu of 
repairing any portion of such road, & maintaining 
the tramways, except the rails & electric bonds 
laid thereon. The minimum amount payable 
under this clause was £900 per anvurrij & a power 
of distress was reserved in respect of it. They were 
also bound to purchase from the vendors aU elec- 
trical energy required for the purpose of the tram- 
ways, & to pay for same at a given rate, the 
minimum sum payable in any one year being £4,000. 
On a case stated : — Held : (1) the £900 payable 
in respect of the repair of the road was rent, & 
that ad valorem duty was payable upon it under 
Stamp Act, 1891 (c. 39), s. 4 ; (2) the £4,000 payable 
in respect of the supply of electrical energy was not 
rent, but it was payable under a covenant made 
in further consideration for the lease, & relating 


to the matter of the lease, within Stamp Act, 
1891 (c. 39), s. 77 (2), & the instriunent was not 
chargeable with ad valorem duty in respect of 
it. — B ritish Electric Traction Co. v. Inland 
Revenue Comrs., [1902] 1 K. B. 441 ; 71 L. J. 
K. B. 92 ; 85 L. T. 663 ; 66 J. P. 83 ; 60 W. R. 
280 ; 18 T. L. R. 105, C. A. 


Sub-sec^. 3. — Power to Work. 
See Tramways Act, 1870 (c. 78), s. 19. 


Sect. 7.—OFFENCES. 

Sec Tramways Act, 1870 (c. 78), ss. 49-54. 

By promoters & their servants— Infringement of 
bye-laws.] — See Sect. 4, sub-sect. 3, anie. 

By passengers — Infringement of bye-laws.] — 
See Sect. 4, sub-sect. 3, ayde. 

Refusal to pay fare — Nature of offence.] 

— See MALICIOU.S Prosecution, Vol. XXXIIl., 
p. 470, No. 30. 

By other persons — Unauthorised user of track.] - 

See Nos. 64-66, ante. 

127. Obstruction — By driver of another 

vehicle — No room to pass on near side of road.] — 

The single lines of a tramway constructed under an 
Act of Parliament were at one place on a road, 
on an incline some 250 or 300 yai'ds long, so placed 
that there was no room for a vehicle to pass 
between a tramcar & the kerb on one side of the 
road. At the top & at the bottom of the incUno 
were loops which would enable a tram to pass 
another vehicle on that side of the road. There 
was ample room for a vehicle to pass a tramcar 
on the other side of the road. A dray coming 
down the incline proceeding on its near or left side 
of the highway met an electric tramcar which was 
lawfully running on the said lines, proceeding up 
the hill. As there was no room to pass both 
vehicles stopped, & remained facing each other for 
fifty minutes, at the end of which time the tramcar 
backed to the loop at the bottom of the incline. 
The driver of the dray had been instructed by his 
employers not to cross over the tramlines on to his 
wrong side to make way for tramcars. A summons 
was taken out under Tramways Act, 1870 (c. 78), 
8. 60, against the drayman for wilfully obstructing 
the tramcar. The justices dismissed the summons, 
saying that they were of opinion that the drayman 
had not acted unlawfully in maintaining his right 
to drive on his left or customary driving side, & 
that consequently there had been no wilful obstruc- 
tion on the part of resp. They consented to state 
a case ; — Held : as there was a doubt as to whether 
the justices meant that the drayman had an 
absolute right to continue on his left hand side or 
merely that, owing to the action of the tramcar 
driver, the drayman’s obstruction was not wilful, 
the case must be remitted to the justices to decide 
whether there had been wilful obstruction on the 
part of the drayman, with the direction that the 
drayman had no absolute right to maintain his 
course on the left, putting the tramcar driver to 
any amount of inconvenience, & the tramcar driver 
had no absolute right to make all other vehicles 
get out of his way, if, by acting reasonably, he 
could avoid inconvenience to them. The drivers 
of both vehicles must act reasonably. — Hartley 
V. Chadwick (1904), 68 J. P. 612, D. C. 

Sending dangerous goods.] — See Tram- 
ways Act, 1870 (c. 78), 8. 53 Si, generally, Carriers, 
Vol. VIII., pp. 135-137. 
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Sect. 8.— compulsory UCENCES. 

See Tramways Act, 1870 (c. 78), ss. 36-40. 

128. Licencees — Not “promoters.**] — Marshall 
V. South Staffordshire Tramways Co., No. 1, 
ante. 


Sect. 9.— ABANDONMENT AND DISCONTINUANCE 
OF WORKING. 

See Tramways Act, 1870 (c. 78), ss. 41, 43. 

129. What amounts to abandonment.] — By a 
special Act of 1886 a tramway co. was authorised 
to construct a tramway A a deposit was ordered to 
be paid. 

The Parliamentary Deposits & Bonds Act, 1892, 
(c. 27)8. 1, provided that where in pursuance of any 
general or special Act of Parliament moneys had 
been deposited “ to secure the completion by any 
CO.” of any undertaking authorised by Parliament, 
& the undertaking had ‘‘ not been completed ” 
witliin the time limited in that behalf, the deposit 
fund should be applied towards compensating 
landowners <&, in the case of a tramway co., the 
road authorities, A subject thereto, if, among other 
tilings, a receiver had been appointed, or the 
undertaking had been abandoned, for the benefit 
of the creditors of the co. The special Act of 
1886 contained a substantially similar provision as 
to the application of the deposit fund if the co. did 
not complete the tramway witliin the time limit. 
Jn 1904, when the tramway had not been completed 
& before the expiration of the period for comple- 
tion, a receiver of the undertaking of the co. was 
appointed & the uncompleted tramway was 
acquired by the London County (Council under 
the powers of a special Act: — Held: (1) that 
both under the special Act of 1885 & under the 
general Act the deposit was paid to secure the 
completion of the undertaking by the co., & inas- 
much as that event could never happen by reason 
of the transfer of the undertaking the time had 
passed within which the co. could complete ; & 
(2) there had been an abandonment of tlie under- 
taking, by the co. ; (3) the deposit moneys paid 
under the Act of 1886 were applicable for the 
benefit of creditors of the co. subject to the prior 
claims, if any, of the landowners & road autho- 
rities. — Be I’KCKHAM, Dulwich & Crysi'al 
Palace Tramways Bill, [1910] 2 Ch. 1 ; 79 ].. J. 
Ch. 461 ; 102 L. T. 689 ; 74 J. P. 266 ; 61 Sol. Jo. 
468 ; 8 L. U. R. 671, C. A. 

Cesser ol powers under Provisional Order.] — 

See Sect. 2, sub-sect. 1, ante. 

Effect of abandonment — Return & application of 
Parliamentary deposit.] — See Sect. 11, post, 

Disused track — Whether dedicated to public 


uses.] — See Highways, Vol. XXVI., p. 291, No. 
230. 


Sect. 10. —INSOLVENCY OF PROMOTERS. 

See Tramways Act, 1870 (c. 78), s. 42. 

Inquiry as to solvency of promoters — Injunction 
to restrain — Who are “ promoters.**] — See 
Companies, Vol. X., p. 969, No. 6673. 

Unregistered company — Jurisdiction of court to 
wind up.] — See Companies, Vol. X., p. 1193, Nos. 
8473-8476. 

Remedies of debenture-holders — Appointment of 
receiver & manager.] — See Companies, Vol. X., 
pp. 1189, 1190, 1191, Nos. 8434, 8444, 8445, 8460 ; 
Supp. IV., No. 8444a. 

Sale of undertaking.] — See Companies, Vol. 

X., p. 1191, Nos. 8449, 8450. 

Winding up of company.] — See Com- 
panies, Vol. X., p. 1191, No. 8453. 

Proof of debts — Who may prove — Licencee of 
right to advertise In tramcars.J — See Companies, 
Vol. X., p. 998, No. 6923. 


Sect. 11.— RETURN AND APPLICATION OF 
DEPOSIT. 

Nature of deposit.1 — See Parliament, Vol. 
XXXVJ., p. 280, Nos.^277, 278, 280. 

When return ordered.] — See Parliament, Vol. 
XXXVI., p. 282, No. 299. 

Abandonment of undertaking — What 

amounts to.] — See Sect. 9, ante, 

130. To whom paid.] — Re London & County 
Tramways Co., [1876] W. N. 49. 

Annotation Apld. He Tynemouth Borough Tram. Co. 

(1875), 33 L. T. 8. 

131. .] — A CO., incorporated under the 

Companies Acts, obtained a Provisional Order to 
construct a tramway. No tramway was never 
commenced, A the co. was ordered to be wound up. 
The only shareholders wore the subscribers to the 
memorandum of assocn. ; the only debt due from 
the co. was less than the amount of the deposit 
fund. The ct., on the petition of the official 
liquidator, under the discretion given by the 
Tramways Act, 1870 (c. 78), rule 26, ordered the 
deposit fund to be paid out to ijetitioner, to bo 
applied by him for the benefit of the co.’s creditors, 
& refused to consider it forfeited to the Crown. — 
Be Tynemouth Borough Tramway Co., Ltd. 
(1875), 33 L. T. 8. 

.] — See^ aUo, Parliament, Vol. XXXVI., 
pp. 278, 280, 283, 284, Nos. 263, 277, 280, 307, 
308, 311, 318-320. 


Part II. — Naval and Military Tramways. 

See Military Tramw'ays Act, 1887 (c. 65) ; Ministry of Transport Act, 1919 (c. 50), s, 2. 


PART I. SECT. 8. 

t. Who are liable to pay for licences- — Kinployers of conductors.] — Melbourne Tramway & Omnibus Oo. 
Kidney, Melbourne Tramway & Omnibus Co. v. Melbourne Corpn., [1806] A. O. 358, P, C. — AUS. 
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Part III. — Light Railways. 


Note. — The powers of the Light Railway Com- 
missioners have now been transf^ed to the Minister 
of Transport <£: the cases in this Part must be read 
subject to Railways AcU 1921 (r. 55), ««. 68-74 
sched. IX, The Acts in force are Light Railways 
Act, 1896 (c. 48) Light Railways Act, 1912 (c. 19), 
as amended by Railways Act, 1921 (c. 56), <Sc are 
referred to as 1896 Act, 1912 Act <&: 1921 Act 
respectively. 

Sect. 1.— IN GENERAL. 

132. Definitions — Light railway — Whether “ rail- 
way.’*] — A light railway constructed under an 
order made imder 1896 Act is a “ railway ” within 
Customs & Inland Kevenuo Act, 1888 (c. 8), s. 4, 
which exempts from the licence duty on “ car- 
riages ” thereby imposed any carriag<* drawn 
or propelled upon a railway by steam or electricity 
or other mechanical power. — ^A.-G. v, Yorkshire 
(Woollen District) Electric Tramways, Ltd., 
[1907] 2 1C. B. 991 ; 77 L. J. K. B. ; 97 L. T. 
343 ; 71 J. P. 606 ; 23 T. L. K. 712 ; 5 L. G. B. 
1098. 

Public Health Act, 1875 (c. 55), 

s. 211, (1) (b).]— Katks, Vol. XXXVllI., 
p. 489, No. 461. 

What undertakings allowed as light 

railways.] — See Sect. 2, sub-sect. 1, E. (a), post. 

Light railway carriage.] — See Sect. 4, post. 


Sect. 2.— PROMOTION. 

Sub-sect. 1. — Aprucation for Order. 

A, Who may Apply, 

See 1806 Act, s. 2. 

138. Lunacy board.) — Uphall & Banoowk Case 
(1899), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198 ; 1 Oxley’s Light Rys. 83. 

Ji, Notices, 

Sec 1896 Act, s. 7 (2). 

134. Necessity lor public notice by advertise- 
ment.] —Cheltenham & District Case (1896) 
Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198 ; 1 Oxley’s Light Rys. 120. 

135. — V •] ~"Finchlp:y, Hendon, Edgware & 
District Casp: (1899), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198; 1 Oxley’s 
Light Rys. 246. 

186. Application to work Parliamentary 

railway as light railway.] — Gifford & Gary aid 
Case (1897), 1 Oxley’s Light Rys. 31. 

137. Necessity lor service ol notices on owners, 
occupiers, etc.] — Chatham, Rochester & Gil- 
lingham Case (1898), Liglit Ry, Comrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
Light Rys. 156. 

138. .] — Devon South Hams Case (1900), 

Light Ry. Comrs. Report I’arliamentary Papers 
(1902) No. 198 ; 2 Oxley’s Light Rys. 17. 

189. .) — Hayling Island Case (1900), 

Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198 ; 2 Oxley’s Light Rys. 93. 

140. Application to work Parliamentary 

railway as light railway.] — Gifford & Garvald 
Case (1897), 1 Oxley’s Light Rys. 31. 

141. J — Central Wilts Case (1903), 

Light Ry. Comrs. Report Parliamentary Papers 
(1904) No. 122. 


C, Deposits, 

See Ministry of Transport (Light Railways 
Procedure) Rules, 1927. 

142. Necessity for.] — Chatham, RocHEsrER & 
Gillingham Case (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198 ; 
1 Oxley’s Light Rys. 160. 

143. .] — Monmouth & Abergavenny Case 

(1898), 1 Oxley’s Light Rys. 44 ; Light Ry, Comrs. 
Report Parliamentary Papers (1902) No. 198. 

144 . Certificate of assent of shareholders of 

another company — Application for power to enter 
into working agreement with such company.] — 
Hadlow Case (1901), 2 Oxley’s Light Rys. 46. 

146. Estimates of expenses — Must be sufficient 
& accurate.) — Middlesex County (Extensions) 
(No. 4) Case (1901), 2 Oxley’s Light Rys. 126 ; 
Light Ry. Comrs. Report Parliamentary Paper's 
(1902) No. 198. 

D, Procedure on Applicaiio7i. 

See 1896 Act, s. 7 (1). 

146. Withdrawal of application— Non-compliance 
with rules.] — Gifford & Garvald Case (1897), 
Ijiglit Ry.“ Comrs. Report Parliamentary Papers 
(1902) No. 198 ; 1 Oxley’s Light Rys. 31. 

147. Local inquiry — Rejection of application 
without holding inquiry — Applicants not having 
power to construct or work light railway.] — 
Uphall & Bangowr Case (1899), Light By. 
Comrs. Report Parliamentary Papers (1902) No. 
198 ; 1 Oxley’s Light Rys. 83. 

14 g. — Failure to publish prescribed ad- 

vertisements.] — Finchley, Hendon, Edgware & 
District (’ase (1899), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
Light Rys. 246. 

Costs — Taxation.] — See Parliament, Vol. 

XXXVI., p. 278, No. 261. 

L\ Consideration of Application. 

{a) Wftat Undertakings Allowed as Light 
Railways. 

149. inclined railway — Funicular railway.] — 

Malvern Funicular Light Ry. Case (1911), 
Light Ry. Comrs. Report Parliamentary Papers 
(1912) No. 108. 

150. .] — Babbacombe Cliff Light Ry. 

Case (1923), Ministry of Transport’s Report of 
Proceedings for 1923, p. 8. 

151. Mineral traffic only.] — Hingston 

Down Light Ry. (’ase (1924), Ministry of Trans- 
port’s Report of Proceedings for 1924, p. 7. 

162. Mineral railway.]— Bere Alston & Cal 
stock Case (1899), 1 Oxley’s Light Rys. 102. 

163. .] — North Htaffordsihre Ry. Case 

(1905), Light Ry. Comrs. Report Parliamentary 
Papers (1907) No. 188. 

164. Parliamentary railway.] — Carmylib Case 
(1897), Light By. Comrs. Report Parliamentary 
Papera (1902) No. 198 ; 1 Oxley’s Light Rys. 11. 

155. .j — North Sunderland Ry. 

(Extension) Case (1898), Light Ry, Oomrs. 
Report Pai’liamentary Papers (1002) No, 108 ; 
1 Oxley’s Light Rys. 36. 

166. .]— North Shropshire Light Ry. 

Case (1908), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

157. Derelict railway.] — Mawddwy Ry. 

(Light Ry.) Case (1009), Light Ry. Comrs. Report 
Parliamentary Papers (1912) No. 108, 
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Sect, 2, — Promotion: Sub-sect, 1, E, (a) & (6) i., 
ii., m., iv. & r.] 

158. .1 — North Lindsey Light Ryr. Case 

(1911), Light Ky. Comrs. Report Parliamentary 
Papers (1012) No. 108. 

159. .] — North Staffordshire Ry. 

(Trentham, Newcastle & Silverdale Light 
Ry.) Case (1912), Light Ry. Comrs. Report 
Parliamentary Papeis (1913) No. 113. 

160. Railway authorised by tramway order.] — 
Kingsnobth Light Ry. Case (1920), Ministiy of 
Transport’s Repoi*t of Proceedings for 1926, p. 4. 

161. Tramway — Wholly within urban district.] — 
Taunton Case (1897), IJght Ry. Comrs. Report 
Pai’liamentary Pai>ers (1902) No. 198 ; 1 Oxley’s 
Light Rys. 127. 

162. .] — London Corpn. Foreign 

Cattle Market, 1)ki»tford Case (1897), Light 
Ry. Comj’s. Report ParUamentary Papers (1902) 
No. 198. 

163. - — .] — Colchester Case (1899), 

Light Ry. Comrs. Report Parliamentary Papers 
(1902) No. 198 ; 1 Oxley’s Light Rys. 202. 

164. ,] — Arerdare Case (1900), 

Light Ry. (>omrs. Report Parliamentary Papers 
(1902) No. 198 ; 1 Oxley’s Light Rys. 242. 

166. .] — Finchijey Case (1900), Light 

Ry. Comrs. Roport Parliamentary Papers (1902) 
No. 198 ; 1 Oxley’s Light Rys. 249. 

166. .] — Luton & District Case 

(1902), 2 Oxley’s Light Rys. 137. 

167. Partly within & partly outside 

borough.] — Crewe Case (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198 ; 
1 Oxley’s Light Rys. 111. 

168. .] — Potteries Case (1897), Light 

Ky. Comrs. Repoit Parliamentary Papers (1902) 
No. 198 ; 1 Oxley’s Light Rys. 116 ; suhscqvcnt 
proceedhigs (1901), 2 Oxley’s Light Rys. 110. 

169. Tube railway — Passing under river.] — 
Appheation for power to construct a tube railway 
between North & South Shields passing under the 
river Tyne. A I’rovisional Order was made by 
the Minister of Transport, but Pai'hament refused 
to confirm it.— North & Sou'J'h Shields Light 
Ry. Case (1927), Ministry of Transport’s Report 
of Proceedings for 1928, p. 3. 

170. Railway for goods traffic only.] — Wai.es 
A Laughton Case (1900), 2 Oxley’s Light Rys. 23. 

171. Railway to serve dock.] — G rimsby Dis- 
tinct Case (1902), Ught Ry. Comrs. Iteport 
Parliamentary Papers (1907) No. 188. 

172. Railway to connect existing light railway — 
With tramway.] — Wehton-Super-Mare Junction 
Light Ry. Case (1910), Light Ry, Comrs. Report 
Parliamentary Papers (1911) No. 106. 

173. .] — JIeywood a Middleton 

Light Rys. Case (1927), Ministry of Transport’s 
Report of Proceedings for 1927, p. 4. 

174. With harbour.] — South wold Har- 

bour Light Ry. Case (1911), Light Ry. Comrs. 
Report Pai'hament ary Papers (1912) No. 108. 

(6) Grounds for Granting or lief using Applications. 
i. In General. 

175. Whole scheme not put forward — Scheme 
involving considerable road widening — No applica- 
tion for necessary powers to acquire land.] — 

London County (New Cross, Ijewisham A 
Eltham) Case (1900), Light Ry. Comrs. Report 
Parliamentary Papers (1907) No. 188. 

176. .] — London County 

(Clapham, Wandsworth A Kingston Road) 
Case (1900), Light Ry. Comrs. Repoit Parha- 
mentary Papers (1907) No. 188. 


177. Bill before Parliament to 

obtain necessary powers.] — L ondon County 
(Deptford, Shooters’ Hill A Woolwich) Case 
(1900), Light Ry. Comrs. Report ParUamentary 
Papers (1908) No. 133 ; 2 Oxley’s Light Rys. 74. 

178. Scheme not sufficiently to public advantage.] 
— Penarth a Cardiff Case (1897), Light By. 
Comrs. Report Parliamentary Papers (1902) 
No. 198. 

179. .] — Penzance, Newlyn A St. Just 

(St. Just, Land’s End, A Great Western 
Junction) Case (1898), 1 Oxley’s Light Rys. 67. 

180. .] — Wolverhampton A Bridgnorth 

Case (1899), Light Ry. Comrs. Report Parlia- 
mentary Papers U902) No. 198 ; 1 Oxley’s Light 
Rys. 107. 

181. Sufficient public need not shown.] — Mid- 
lothian Case (1897), light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 108 ; 1 Oxley’s 
Light Rys. 118. 

182. Opposition to scheme.] — West 

Manchester Case (1897), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198. 

183. By landowners.] — Cuckmere 

Valley Case (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
light Rys. 66. 

184. .] — Lastingham A Sin- 

NiNGTON Case (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
Light Rys. 24. 

185. .] — Burnham, Berrow A 

Brent Knoll Case (1898), light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198 ; 1 
Oxley’s Light Rys. 66. 

186. & others.] — L ynmouth 

A Mjnehead Case (1898), Light Ry. Comrs. 
Report Parliamentary Papers (1901) No. 198 ; 1 
Oxley’s Light Rys. 64. 

187. .] — Finchley, Hendon A 

DisTiticT Case (1898), Light Ry. C’omrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
light Rys. 130. 

188. — - .] — Bbomley a District Case 

(1903), light Ry. Comrs. Report Parliamentary 
Papers (1004) No. 122. 

189. .] — Hedingham a Ix)Ng Melfobd 

Case (1898), Light Ry. Comrs. Rei)ort ParUa- 
mentary Papers (1902) No. 198. 

190. .] — Midland A South Western 

Junction Ry. (J^udgershall A Military Camps) 
Case (1898), light Ry. Comrs. Report I’arha- 
mentary Papers (1902) No. 198 ; 1 Oxley’s Light 
Rys. 43. 

191. Opposition to scheme — By landowners.] — 

Hastings, Bexhill A District Case (1898), 
Light By. Comrs. Report Parliamentary Papers 
(1902) No. 198 ; 1 Oxley’s Light Rys. 162. 

192. & residents.] — Llanfair A 

Beaumaris Case (1898), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
light Rys. 165. 

193. By all Interested local authorities.] — 

London, Barnet, Edgeware A Enfield Case 
(1898), Light Ry. Comrs. Report ParUamentary 
Papers (1902) No. 198 ; 1 Oxley’s light Rys. 

176. 

194. By frontagers — A residents.] — I sle 

OP Thanet Light Ry. ( Extensions) Case (1899), 
Light Ry. Comrs. Report ParUamentary Papers 
(1902) No. 198. 

Sufficient public need not shown .] — See 

Nos. 181-190, ante. 

195. Scheme for line to pass along road — On 
which tramway authorised.] — Paisley Case (1898), 
1 Oxley’s Light Rys. 182. 
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190 , On which tramway not allowed.] — 

I.ONDON United Tramways, I/td. (Extensions) 
Case (1899), 1 Oxley’s Light Rys. 224. 

Non-oompUanoe with rules — Failure to give pre- 
scribed notices.] — See Sub-sect, 1, B., ante, 

Failure to make required deposits.] — See 

Sub-sect. 1, C., ante. 

197. Application granted conditionally — Subject 
to appointment of responsible persons as directors.] 

— Orpington, Cudham & Tatspield Case 
(1899), Light By. Comrs. Bcport Parliamentary 
Papers (1902) No. 198. 

198. Subject to bill before Parliament not 

passing.] — Spen Valley (Extensions) Case 
(1900), light By. Comrs. Beport ParUamentary 
Papers (1902) No. 198. 

199. Subject to connecting line being made 

between two sections.] — Hounslow, Slough & 
Datchet Case (1902), Light By. Comrs. Bepoit 
J Parliamentary Papers (1903) No. 124 ; 2 Oxley’s 
light Kys. 140. 

Rejection of application without holding local 
inquiry.]— AVr Nos. 147, 148, ante. 

ii. Danqer to Public. 

See 1890 Act, s. 0 (1) ; 1921 Act, .s. 08 (1). 

200. Narrowness of roads.] — Llanfair A 
Beaumaris Case (1898), Light By. Comrs. Beport 
Parliamentaiy Papers (1902) No, 198 ; 1 Oxley’s 
Light Bys. 155. 

201. .] — Bociiesteil Chatham & District 

Case (1898), Light By. C/omrs. Beport Parlia- 
mentary Papers (1902) No. 198 ; 1 Oxley’s Light 
Bys. 156. 

202. .] — Camborne, Beuruth Si District 

Case (1899), Light By. Comrs. Beport Parlia- 
mentary Papers (1902) No. 198 : Parliamentary 
Papers (1907) No. 188 ; 1 Oxley’s Light Bys. 192. 

203. .] — Isle of Tjianet Light By. 

(Extensions) Case (1899), Light By. Cornrs. 
Beport Parliamentary Papei's (1902) No. 198. 

204. .] — Hounslow, Slough & Datchet 

Case (1902), Light By. Comrs. Beport Parlia- 
mentary Papers (1903) No. 124 ; 2 Oxley’s Light 
Bys. 140. 

205. .] — Camborne, Bedruth & District 

Case (1899), Tight By. Comrs. Beport Parlia- 
mentary Papers (1902) No. 198 ; Parliamentary 
Papers (1907) No. 188 ; 1 Oxley’s Light Bys. 192. 

206. Line to cross railway on level.] — Peter- 
borough & District (Extensions) Case (1900), 
Light By. Comrs. Beport Parliamentary Papers 
(1902), No? 108 ; 1 Oxley’s Light Bys. 243. 

iii. Competition with Existing Bailway. 

See 1896 Act, s. 9 (3) ; 1921 Act, s, 68 (1), (2). 

207. What amounts to.] — Potteries (Exten- 
sions) Case (1901), 2 Oxley’s Light Bys. 110. 

208. Effect of — Refusal of application.] — C’oat- 
BRiDGE & Airdrie Case (1898), 1 Oxley’s Light 
Bys. 149. 

Annotation : — Refd. London United Tramways (Light lly. 

ExtenBions) Case (1898), 1 Oxley's Light Rys. 161. 

See, now, 1921 Act, s. 68 (2). 

209. .] — Bridgwater, Langport & 

Glastonbury Case (1899), Light By. Comrs. 
Beport Parliamentary Papers (1907) No. 188 ; 1 
Oxley’s Light Bys. 109. 

210. .] — Camborne, Bedruth & 

District Case (1899), Light By. Comrs. Beport 
Parliamentary Papers (1902) No. 198 ; Parlia- 
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mentary Papers (1907) No. 188 ; 1 Oxley’s Light 
Bys. 192. 

211. .] — Hamilton, Motherwell & 

WiSHAN Case (1899), Light By. Comrs. Beport 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
Light Bys. 237. 

212. .] — Musselburgh Case (1899), 

Light By. Comrs. Report Parliamentary Papers 
(1902) No. 198 ; 1 Oxley’s Light Bys. 219. 

213. .] — Staines & Egham Case 

(1900), 2 Oxley’s Light Bys. 87. 

See, now, 1921 Act, s. 68 (2). 

214. .]— South Shields, Sunder- 
land & District Case (1901), Light By. Comi*s. 
Report Parliamentary Papers (1902) No. 198 ; 
2 Oxley’s Light Bys. 133. 

See, now, 1921 Act, s. 68 (2). 

216. Although public need proved.] — 

Ashby, Swadlincote & Burton Case (1902), 2 
Oxley’s Light Bys. 138. 

216. .] — Bamsbottom, Eden- 

FIELD Bawtenstall Cahe (1902), 2 Oxley’s 
Light Bys. 158. 

217. .] — Luton &: District Case 

(1902), 2 Oxley’s Light Bys. 137. 

I 218. .] — Camborne, Bedruth 6 i 

' District Case (1899), Light By. Comrs. Beport 
Parliamentary Papers (1902) No. 198 ; Parlia- 
mentary Pajiers (1907) No. 188 ; 1 Oxley’s Light 
Bys. 192. 

Provisional order subject to confirmation by 

Parliament.]— 1921 Act, s. 68 (2). 

iv. Financial Matters, 

219. Appointment of responsible persons as 
directors — Application granted subject to appoint- 
ment.] — Orpington, Cudham & Tatsfield Case 
(1899), Light By. Comrs. Beport Parliamentary 
Papers (1902) No. 198. 

220. Scheme involving large expenditure outside 
promoter's district — Application by local authority.] 

— ^Bath City Case (1900), Light By. Comrs. 
Beport Parliamentary Papers (1902) No. 198 ; 
2 Oxley’s Light Bys. 92. 

221. No prospect of return on large outlay.] — 
Norwich & Dereham Case (1900), Light By. 
Comrs. Beport Parliamentary Papers (1902) No. 
198 ; 2 Oxley’s Light Bys. 13. 

222. Scheme likely to become charge on rates.] — 
Crewe Case (1901), Light By. Comrs. Beport 
Parliamentary Papei*s (1902) No. 198 ; 2 Oxley’s 
Light Bys. 128. 

223. Financial position not put forward satis- 
factorily.] — Preston & Lytham Case (1901), 
Light By. Comrs. Beport Parliamentary Paper’s 
(1902) No. 108 ; 2 Oxley’s Light Bys. 157. 

V. Matters to he Considered under Light Railways 
Act, 1896, 8. 0. 

See 1896 Act, s. 9, as amended by 1921 Act, 
sched. IX., 1921 Act, s. 68 (1), (2). 

224. Safety of public — Although objection lodged 
too late.] — Southwold Case (1901), 2 Oxley’s 
Light Bys. 26. 

What amounts to danger to public.] — Sec 

Sub-sect. 1, E. (6) ii., ante. 

225. Objections to scheme — Not lodged In time.] 

— Southwold Case (1901), 2 Oxley’s Light Bys. 
26. 

Competition with existing railway.] — See Sect. 2, 
sub-sect. 1, E. (6) iii., ante. 


PART III. SECT. 2, SUB-SECT. 1.— E. (b)iv. 

u. Application of ParUamentary deposit — Scheme abandoned .] — Mum v. Forman's Trustees (1903), 5 F. (Ct. of Sees.) 
546 ; 40 Sc. L. R. 404 ; 10 S. L. T. 607.—SOOT. 
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Teamways and Lioht Kailways. 


Sect, 2. — Promotion: Suh-sect. 1, B, (6) v. ; sub* 
sect. 2, A,f B, (fc C. ; sub-sect. 3, A. <&: B. (a), 
(6) (fc (c). Sect, 3.] 

Provisional order subject to confirmation by 
ParUament— Power to make.]— 1921 Act, s. 
68 ( 2 ). 

226. When made — Application for tube 

railway passing under river.] — North South 
Shields Light Ry. Case (1927), Ministry of 
Transport’s Report of Proceedings for 1928, p. 3. 


Sub-sect. 2. — Contents of Order. 


A. What Provisions may he Inserted, 

See 1896 Act, s. 11 ; 1912 Act, s. 6 (3). 

227. Incorporation of statutes — 1896 Act, s. 13 — 
Power to omit or vary.] — Gosforth & Ponteland 
Case (1899), 1 Oxley’s Iviglit Rys. 95. 

228. .]— Mid Sufi^olk Case 

(1899), 1 Oxley’s Light Rys. 91. 

229. Regulation of Railways Act, 1868 

(c. 119)— Provisions for safety of public.] — 
Oarmyue Case (1897), Light Ry. Comrs. Report 
Parliamentary Papers (1902) No. 198 ; 1 Oxley’s 
Light Rys. 11. 

230. .] — North Wales Narrow 

Gauge Rys. (Reddgelert Extension) Case 
(1899), 1 Oxley’s Light Rys. 101. 

231. Incorporation of agreement — Between pro- 
moters & landowner — Agreement sanctioned by 

^urt.]^0UTHW0iJ3 Care (1901), 2 Oxley’s Light 

232. Consents of local & road authorities— Con- 
sent of county council.] — London United Tram- 
ways, Ltd. (Light Ry. Extensions) Case 
(1898), 1 Oxley’s Light Rys. 164. 

Annotaiion : — Refd. Wultliam Ciosh & Enfield Cabc (18U9), 
1 Oxloy’s Light Rys. 190. 

233. I — Waltham Cross & Enfield 

Case (1899), 1 Oxley’s Light Rys. 196. 

Provisions Imposing obligations — In respect to 
safety of public.] — See Nos. 229, 230, ante. 

234. To exhibit list of fares Inside carriages.] 

— Nelson & District Case (1899), 1 Oxley’s 
Light Rys. 203. 

235. To pay extra cost incurred by existence 

of light railway - Cost of laying new sewers within 
five years.] — Dartford District (Deviation) 
Case (1899), Light Hy. (’omrs. Report I’arlia- 
mentary Papers (1902) No. 198 ; 1 Oxley’s light 
Rys. 49. 

236. To open railway if required for pas- 

senger traffic — Application for railway to be used 
for goods traffic only.] — Wales & Laughton 
Case (1900), 2 Oxley’s Light Rys. 23. 

237. Provisions giving powers —To acquire Par- 
liamentary railway— By sale or transfer.] — 

PORTMADOC, BeDDGELERT & SNOWDON CASE 

(1898), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198 ; 1 Oxley’s Light Rys. 69. 

288. To construct pier — For Interchange of 

traffic — & to levy tolls thereon.] — Dartford 
District (Deviation) Case (1899), Light Ry. 
Comrs. Report Parliamentary Papers (1902) No. 
198 ; 1 Oxley’s Light Rys. 49. 

239. Acquisition of railway by local authority- - 
County council made purchasing authority.) - - 
Bromsgrove Case (1899), 1 Oxley’s Light Rys 


240. .] — Worcester &> District 

Case (1900), 1 Oxley’s Light Rys. 240. 

241. Making of bye-laws — By county council.] — 

Bromsgrove Case (1899), 1 Oxley’s Light Rys. 


242. Supply of electrical energy — By local autho- 
rity — Undertaking partly outside local authority’s 
district.] — Nelson & District Case (1899), 1 
Oxley’s Light Rys. 203. 

B. Construction of Order. 

243. Purchase by local authority — Price — Basis 
of valuation.] — By an agreement entered into 
between an electric traction co. & the corpn. of a 
borough, after reciting that the corpn. had with- 
drawn their opposition to a Light Railways Order 
which the co. were promoting upon the terms 
thereinafter appearing, it was agreed that the co. 
should construct railway, No. 6 under the Order, 
& should on the expiration of a period of four 
years from the making of the Order, sell the railway 
to the corpn. at a pi’ice to bo settled, in case of 
difference, by the Board of Trade, for which an 
arbitrator was subsequently substituted, the 
Order authorised the corpn. to purchase this 
railway at the time & in the manner prescribed by 
the agreement : — Held : on the construction of 
th(‘ agreement & the Order, that the price must be 
fixed upon the basis of a valuation of the structural 
value of the railway regarded as a railway in situ 
capable of earning a profit, <fe not upon the basis 
of the value of the railway to the co. as an income 
earning concern.—DuDLEY Corpn. v. Dudley, 
Stourbridge & District Electric Traction Co. 
(1907), 97 L. T. 556 ; 71 J. P. 481 ; 5 L. G. R. 
1077 ; sub nom. Be Dudley, Stourbridge & 
District Electric Traction Co., I/ro. & Dudley 
Corpn., 51 Sol. Jo. 680, H. L. ; revsg. S. C. sub 
nom, Dudley, Stourbridge & District Ej.kctric 
Traction Co., Ltd. v. Dudj.ey Corpn., 96 L. T. 
340, C. A. 

Order Incorporating Companies Clauses Consolida- 
tion Act, 1845 (c. 16) — Power of sole director to 
appoint new directors.] — See Comj*anies, Vol. X., 
pp. 1147, 1148, No. 8118. 

C. Other Cases, 

Variation of order by promoters — Provisions for 
benefit of public —Right of Attorney-General to sue 
on behalf of public.] — See Injunction, Vol. 
XXVIII., p. 495, No. 976. 

244. Advance of money for deposit required by 
Order — Covenant by borrower not to endanger 
deposit — Right of lender to have deposit protected.] 
— Beech AM v . LAbTiNGiiAM & Rosed ale Light 
Ry. Co., [1907] W. N. 101. 


SuB-bEUT. 3 .— Amending Order. 

A, Application for Amending Order, 

See 1806 Act, s. 24 ; 1912 Act, s. 6. 

245. Groimds for granting or refusing application 
— Sufficient public need not shown.] — East & 
West Yorkshire Union Light Rys. (Extension) 
Case (1911), Light Ry. Comrs. Report Parlia- 
mentary Palmers (1912) No. 108. 

For what purposes amending orders made.] — 
See Hub-sect. 3, B., post, 

B, For What Purposes Made, 

(a) Variation of Line. 

246. By extension.] — Didcot & Watlington 
Light Ry. (Extension) Case (1899), Light Ry. 
Comrs. Report Parliamentary Papers (1902) 
No. 198 ; 1 Oxley’s Light Rys. 74. 

247. .]— Llandudno & Colwyn Bay 

Light Ry. (Extension) (No. 2) Case (1907), 
Light Ry. Comrs. Report Parliamentary Papers 
(1909) No. 97. 
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248. .] — Tickhill Light Ry. Case (1907), 

Light Ky. Comrs. Report Parliamentary Papers 
(1909) No. 97. 

249. .] — York Corpn. Light Rys. (Ex- 

tp:N8IONS) Case (1911), Light Ry. Comrs. Report 
Parliamentary Papers (1912) No. 108. 

250. .] — East Kent Light Rys. (Ex- 
tensions) Case (1912), Light Ry. Comrs. Report 
Parliamentarv Papers (1913) No. 113. 

261. By deviation.] — Dartford District 
(Deviation) Case (1899), Light Ry. Comrs. 
Report Parliamentary Papers (1902) No. 198 ; 1 
Oxley’s Light Rys. 49, 

262, .]— West Hartlepool (Extensions) 

Case (1900), Light Ry. Comrs. Report Parlia- 
mentary Papers (1902) No. 198 ; 2 Oxley’s Light 
Rys. 99. 

253. .] — Hertford County Light Rys. 

(Watford Deviation) Case (1912), light Ry. 
Comrs. Report Parliamentary I’apei's (1913) 
No. 113. 

264. By extension & deviation.]— C allington 
Light Ry. Case (1907), Light Ry. Comi*s. Report 
I*arliamentary Papers (1909) No. 97. 

256. .J — Totton, Hythe & Fawley Light 

Ry. Case (1923), Ministry of Transport’s Report 
of Proceedings for 1923, p. 7. 

256. By abandonment.] — C entral Essex Light 
Ry. Case (1908), Light Ry. Comrs. Report 
Parliamentary Papers (1900) No. 97. 

257. .] — Hertford County (Cheshunt) 

1 jght Rys. Case (1911), Light Ry. (’omrs. Report 
Parliamentary Papers (1912) No. 108. 

258. .J — London, Midland & Scottish 

Ry. (Burton & Ashby Light Ry. Abandon- 
ment) Case (1927), Ministry of Transport’s Report 
of Proceedings for 1927, ii. 4. 


(b) AUeration of F'mancial Provisions. 

259. Application for general purposes of railway 
of money raised under light railway order.] — 

Aberdeenshire (Aberdeen Echt) (Aberdeen 
A:- Echt Extension) Case (1897), 1 Oxley’s Light 
Rys. 10. 

260. Re-arrangement of capital,] — South wold 
(Furthjok Capital Powers) Casio (1900), Light 
Ry. Comrs. Report Parliamentary Pai>(*r8 (1908) 
No. 133. 

261. .] — Kent & East Sussex (General 

Powers) Case (1907), Light Ry. (^.omrs. Report 
Parliamentary Papers (1908) No. 133. 

262. ^.j- Leek Caldon, Low &;11artington 

Light Ry. (Borrowing Powers) Case (1911), 
Light Ry. (’omrs. Report Parliamentary Papers 
(1912) No. 108. 

263. Further borrowing powers.) — Campbel- 
town k , Machrihanisii Light Ry. Case (1907), 
Light Ry. C’omi*s. Repoit Parliamentary Papers 
(1909) No. 97. 

264. .J- Kent k East Sussex (General 

Powers) Case (1907), Light Ry. Comrs. Report 
Parliamentary I^apers (1908) No. 133. 

265. .] — Bradford Corpn. (Nidd 

Vai.ley) Light Ry. Case (1908), Light Ry. 
(bmrs. Report Parliamentary Papers (1900) 
No. 97. 

266. Release of parliamentary deposit — & sub- 
stitution of new provisions as to deposit fund.] — 

Wolverhampton & Cannock Chase Ry. (Light 
Ry.) Case (1907), Light Ry. Comm. Report Parlia- 
mentary Papers (1909) No. 97. 

267. Power for local authority to subscribe to 
share capital.] — Derwi^nt Valley Light Ry. 
Case (1911), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 


(c) Other Purposes. 

268. Revival of powers J — Hertford County 
(Cheshunt) Light Rys. Case (1911), Light Ry. 
Comrs. Report Parliamentary Papers (1912) 
No. 108. 

& extension of time therefor .] — See 

Nos. 270, 274, post. 

269. Extension of time.] — Tickhill Light Ry. 
Case (1907), Light Ry. Comrs. Report Parlia- 
mentary Papers (1909) No. 97. 

270. For revival of powers.] — Blackburn, 

Whalley & Padiham Light Ry. (Extension 
OP Time) Case (1907), Light Ry. Comrs. Report 
Parliamentary Papers (1909) No. 97. 

271. .] — AvoNMOUTii Light Ry. 

(Revival & Extension of Time) Case (1911), 
Light Ry. Comrs, Report Parliamentary Papers 
(1912) No. 108. 

272. .] — Glamorgan County Council 

(Morriston to Pontardawe) Light Rys. Case 
(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

273. — .] — West Cheshire Light Ry. 

C’ase (1911), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

274. .] — Central Essex Light Ry. Case 

(1908), Light Ry. Comrs. Report Parliamentary 
Papers (1909) No. 97. 

275. For repayment of loans.] — Bradford 

Corpn. (Nidd Valley) Light Ry. Case (1908), 
Light Ry. (Jomrs. Report l^irliamentary Papers 
(1909) No. 97. 

276. .]— Leek Caldon, Low & 

Hartington Light Ry. (Borrowing Powers) 
Case (1909), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

277. ,J —Derwent Valley Light Ry. 

(’ase (1910), Light Ry. Comrs. Report Parlia- 
mentary Papers (1912) No. 108. 

278. .J — Barton & Immingham Light Ry. 

( E XTEN SION OP Ti ME ) C ASE ( 1 9 1 1 ) , Liglit Ry . ( ’omrs . 
Report Parliamentary Papers (1912) No. 108. 

279. .J — Merthyr Tydfil Light Ry. Case 

(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

280. — .] -North Lindsey Light Rys. Case 
(1911), Light Ry. Comrs. Report Parliamentary 
Papers (1912) No. 108. 

281. Increase of fares.]— Bath Electric Tram- 
ways (Light Rys.) Case (1908), Light Ry. Comrs. 
Report Parliamentary Papers (1909) No. 97. 

282. .] — Cheltenham & District Light 

Rys. Case (1908), Light Ry. Comrs. Report 
Parliamentary Papers (1909) No. 97 ; application 
withdrawn (1912), Light Ry. Comrs. Report 
Parliamentary Papers (1912) No. 108. 

283. Substitution of cattle guards for gates at 
certain level crossings.] — London & South 
Western Ry. (Basingstoke & Alton) Case 
(1899), Light Ry. Comrs. Report Parliamentary 
Papers (1902) No. 198. 

284. Transfer of undertaking to parliamentary 
railway.] — Tickhill Light Ry. Case (1907), Light 
Ry, Comrs. Report Parliamentary Papers (1909) 
No. 97. 

285. .]- 3"otton, Hythf. & Fawley Light 

Ry. Case (1923), Ministry of Transport’s Report 
of Proceedings for 1923, p. 7. 


Sect. 3.— CONSTRUCTION AND REPAIR. 

286. Ralls — Provisions In Order — Minimum 
weight — Minimum radius of curves.] — North 
Wales Narrow Gauge Rys. (Beddgelert 
Extension) Case (1899), 1 Oxley’s Light Rys. 101. 
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Sect, 3 . — Construction and repair. Sects. 4 & 6 ; 
Sub-sects. 1 (fe 2. Sects, Q, 1 <&; S. Part IV.] 

^ 287/^ Removal by local authority— Under- 

taklng not completed within five years — Injunc- 
tion.] — Weston, Clevedon & Portishead Light 
Ky. Co. V . CiJcvEDON Urban District Council 
(1906), 49 Sol. Jo. 760. 

Liability to pay extra cost incurred by existence 
of railway — Cost of laying new sewers within five 
years.]— >S>e No. 238, ante. 


Sect. 4.— EQUIPMENT AND WORKING. 

288. Carriages — Whether “ hackney carriage.*’] 

— light railway carriage ... is not a hackney 
carriage, & it is not an omnibus or a tramcar 
(Lord Alverstone, C.J.).— Yorkshire (Woollen 
District) Electric Tramways v. Ellis, [19051 
1 K. B. 300 ; 74 L. J. K. B. 172 ; 92 L. T. 202 ; 
69 J. P. (i7 ; 63 W. K. 303 ; 21 T. L. 11. 163 ; 49 
Sol. Jo. 147 ; 3 L. G. K. 139 ; 20 Cox, C. C. 795. 
Annot^ion Refd. Bla4/kj)ool & lloi'twood Tramioad Co. 
V. Thornton U. D. C. (1905), 94 L. T. 254. 

289. Whether “ omnibus.** | — Yorkshire 

(Woollen District) Electric Tramways v. 
Ellis, No. 288, ante, 

290. Whether tramcar.] — Yorkshire 

(Woollen District) Electric Tramways v. 
Ellis, No. 288, ante. 

Whether liable to carriage duty.l — See 

No. 132, ante. 

Provisions in Order— Maximum weight on 

wheels.]— No. 230, ante. 

List of fares to be exhibited.]— 

No. 234, ante. 

Motive power— Provisions in order— Brakes.]— 

See No. 230, ante. 

Rate of speed.]— No. 230, ante. 

Emission of smoke.]— No. 230, ante. 

Bye-laws — Validity — Refusal to pay fare — Inten- 
tion to defraud not made ingredient of offence.] — 

See Carriers, Vol. Vlll., p. 112, No. 758. 


Skct. 6.— powers and LIABILITIES. 

Sub-sect. 1. — In Generai.. 

Powers— Acquisition of land.]— /S'ee Sub-sect. 2, 
post. 

- Charges, rates & tolls — Power to levy tolls— 
On pier.]— No. 235, ante. 

- Power to increase fares.]— Nec 

Nos. 281,282, ante. 

Contracts — Agreement giving railways 

running powers over line — Effect on through traffic 
& through rates.]— Carriers, Vol. VIII., p. 
169, No. 1033. 

Liabilities— Accidents — Within what time action 
must be brought.] — Sec Public Authorities, Vol. 
XXXVIIL, p. 102, No. 733. 

Judgment against company— Appointment 

of receiver & manager.]— Railways, Vol. 
XXXVIIL, p. 380, No. 776. 


Sub-sect. 2. — Acquisition op Land, 

Sec 1896 Act, s. 13. 

Arbitration — Award — Remitting back — Omission 
to award costs.]— Arbitration, Vol. 11. , p. 
525, No. 1624. ^ 


Light Railways. 


Enforcement.] — See Compulsory 

Purchase of Land, Vol. XL, p. 195, No. 760. 

• — - Costs — Omission to award — Remitting back 
award.] — See Arbitration, Vol. 11. , p. 525, No. 
1624. 

Taxation.] — See Compulsory Pur* 

chase op Land, Vol. XI., p. 202, No. 808. 

291. Discretion of arbitrator— Lands 

Clauses Act, 1845 (c. 18), s. 34 — Light Railways 
Act, 1896 (c. 48), ss* 12, 13.] — The costs of the 
reference & award in an arbn. under Light Rail- 
ways Act, 1896 (c. 48), are in the discretion of the 
arbitrator, as Arbitration Act, 1889 (c. 49). applies 
to such proceedings & not Lands Clauses Act, 
1845 (c. 18), even although the order authorising 
the railway incorporates the Act of 1845. — 
Baxter v. Midland Ry. Co. (1906), 93 L. T. 638 ; 
69 J. P. 389 ; 21 T. L. R. 708. 

Arinoiation : — RelA. Re Cauidngs & Middlesex County 

Council, [1907] 1 K. B. 51. 

Arbitrator — Recovery of fees.] — See 

Compulsory Purchase op Land, Vol. XI., p. 203, 
No. 822. 

Right to possession — Before assessment of com- 
pensation — Inadequate valuation.] — Sec (Com- 
pulsory Purchase of Land, Vol XL, p. 221, 
No. 1051. 


Sect. 0.— POWERS OF LOCAL AUTHORITIES. 

See 1896 Act, s. 3, as amended by 1912 Act, 

s. 6. 

292. To purchase railway — Price — Basis of 
valuation.] — Dudley Corpn. v. Dudley, Stour- 
bridge District Electric Traction Co., No. 
243, ante. 

To work railway— Injury to passenger — Time for 
bringing action against iocal authority.! — See 

Public Authorities, Vol. XXXVIII., p. 102, No. 
733. 

293. To lend money to promoters— Necessity for 
special resolution — Time for passing.] — Mid- 
dlesex County (No. 2) Case (1901), 2 Oxley’s 
Light Rys. 59. 

294. Railway outside local authority’s dis- 

trict — Statutory declaration by clerk to local 
authority— Form.] — Southend-on-Sea & District 
Case (1899), 1 Oxley’s Light Rys. 189. 

295. To charge expenses — On part only of 
parish.] — Wick & Lybster Case (1899), 1 
Oxley’s Light Rys. 88. 

SeCf now, 1912 Act, s. 6 (4). 


Sect. 7.— OFFENCES. 

By passenger— Refusal to pay fare— No Intention 
to defraud.]— a8cc Carriers, Vol. Vlll., p. 112. 
No. 758. 


Sect. 8.— LOANS AND SPECIAL ADVANCES BY 
TREASURY 

See 1896 Act, s. 5 (1) (c) ; 1921 Act, s. 70. 
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Part IV. — Street Railways. 

See Oases infra. 


PART IV. 

a. Procedure — When aid given to 
rail'wav.\ — Although, under 54 Viet, 

c. 42, 8. 26 (O.), it i8 neoesBary, when 
aid is sought to be granted to a street 
railway by a portion of a municipality, 
that a majority in number representing 
one-half in value of the persons shown 
by the last assessment roll to be the 
owners of real property in such portion 
should petition for the passing of the 
bye-law, it is sufficient If the bye-law 
is carried at the poll by a majority of 
those voting upon it. — Adamson v. 
Ktobivokk Township Corpn. (1892), 
22 O. R. 341.— CAN. 

b. Suhmiafdon to elector a — 

Consent given to railway to use streets.] 
— A byo-law passed by a municipal 
council by which consent was given 
to the use by the British Columbia 
iOloctrio Ry. Co. of the street of the 
municipality for their tramway lines, 
was quashed because it had not been 
Hubmitted to the vote of the electors 
of a municipality, as required by 
Municipal Clauses Act, 1906, s. 64. — 
Re Point Grey Bye-Law No. 15 
(B. C.) (1911), 19 W. L. R. 038.— 
CAN. 

0. .1 — British 

Columbia Elkotrio Ry. Co., Ltd. v. 
Stewart, 11913] A. C. 816, P. C.— 
CAN. 

d. .] — A bye-law of 

a municipality purported to empower 
a street ry. co. to construct a lino of 
roll way upon certain streets of the 
municipality : — Held : the bye-law 
had no legal effect since it had not been 
submitted to the people as required 
by statute. — Mitchell & Dresch v. 
Handwioh, Windsor & Anhierstburo 
Ry. (1915), 20 O. W. R. 65H ; 6 

G. W. N. 659 ; 7 O. W. N. 508 ; 32 
O. L. K. 594 ; 22 D. L. R. 531 ; 19 
Con. Ry. Cas. 300.— CAN. 

e. Right of corporation — To per- 
centages upon earnings of railway out- 
side city limits.] — Montreal v. Mon- 
treal Street Ry. Co. (1904), 24 
C. L. T. 105 ; 34 S. C. R. 459 ; revsd., 
11906] A. C. 100.— CAN. 

.] — x^y agreement 

between the city of Handltou & the 
Hamilton Street Ry. Co. the latter 
was authorised to construct its rail- 
way on certain named streets & agreed 
to pay to the city, inter alia, certain 
percentages on their gross receipts : — 
Held : such payment applies in respect 
to all traffic In the city including that 
originating or terminating in the 
adjoining township of Barton. — H amil- 
ton Street Ry. Co. v. City op Hamil- 
ton Corpn. (1906), 38 S. C. R. 106. 
—CAN. 

g. Whether interest allowed on track 
rentals arrears.] — Toronto Ry. Co. v. 
Toronto Corpn., [1906] A. C. 117. — 

CAN. 

h. Jurisdiction of Board of Railway 
Commissioners— Controlled by statute. ] — 
Re Port Arthur Electric Street 
Ry. (1909), 18 O. L. R. 376 ; 13 
O. W. R. 811.— CAN. 

k. 7'o order whom should pay 

for construction.] — The Corpn. of the 
city of Vancouver, wishing to alter 
the nadlng of four streets m the city 
which were crossed by the tracks of 
a Dominion ry. applied to the Board 
of Ry. Comrs. for Canada for authority 
to carry the streets over the railway 
tracks on bridges. Along two of the 
streets in question a railway co., 
working wholly within the Ib'ovlnoe 
under provincial statutory authority, 
ran tramways. The Board autho- 
rised the work Sc ordered that a part 
of the coat of construction should 


bo borne by the provincial co., on the 
ground that that co. would benefit 
by the alteration : — Held : the order, 
so far as it imposed part of the cost 
of the proposed work upon the pro- 
vincial ry. co., was not within the 
powers conferred upon the Board of 
Ry. Comrs. by a Railway Act & was 
invalid. — British Columbia Electric 
Ry. Co., Ltd. v. Vancouver, Vic- 
toria & Eastern Ry. & Navrjation 
Co. & Vancouver Corpn., [1914] 
A. C. 1067, P. C.— CAN. 

l. To order whom should pay 

for removal of poles dt wires.] — 
Re Toronto Electric Comrs. & 
Toronto Ry. Co. Sc Toronto (Vjrpn. 
(1920), 48 O. L. R. 115 : 54 D. L. R. 
645 : 18 O. W. N. 366.— CAN. 

m. To enforce order in respect of 

street railway.] — Montreal Street Ry. 
Co. V. Montreal Terminal Ry. Co. 
(1905), 30 B. C. R. 369.— CAN. 

n. .] — Ottawa Electric 

Ry. Co. V. City op Ottawa & Canada 
Atlantic Ry. Co. (1906), 37 S. C. R. 
354.— CAN. 

o. To order opposition street 

railway company to operate.] — Re 
Toronto & Toronto Ry. Co. (1912), 
21 O. W. R. 723 ; 3 O. W. N. 1021 ; 
3 D. L. R. 661.— CAN. 

p. To order paving of road 

used by railway .] — Toronto Suburban 
Ry. Co. v. Toronto Corpn., [1915] 
A. C. 590, P. C.— CAN. 

? . To order company to issue 

eta of a distinguishing colour.] — Re 
Nova Scotia Tramways & Power 
C o., Ltd., Re Tickets for Working 
People n918), 53 N. S. R. 17 ; 39 
D. L. R. 0,>7.— CAN. 

r. To order extension of 

service.] — Re Toronto Ry. Co. & City 
of Toronto (1919), 44 O. L. R. 381 ; 
15 O. W. N. 244 ; revsd.. 51 D. L. R. 09. 
—CAN. 

t. To order contribution toumrds 

cost of widening viaduct .] — Sherbrooke 
Corpn. v. Canadian Pacific Ry. 
Co. (1923), 28 Can. Ry. Cas. 343.— 

CAN. 

aa. Whether conclusive on ques- 

tion of fact .] — Toronto & York Radial 
Ry. Co. V. City of Toronto (1916), 
27 O. W. R. 414 ; 38 O. L. R. 88.— 

CAN. 

bb. Operation in two municipalities 
of railway owned by one — Exclusive 
j urisdiction of Ontario Railway c& Muni - 
cipat Board .] — Watfjiloo Corpn. r. 
Berlin Corpn. (1913), 28 O. L. R. 
206 ; 4 O. W. N. 799 ; 12 D. L. R. 
390.— CAN. 

CO. Right to increase fares — Fares 
fixed by bye-law having force of statute.] 
— Re .ToYCK Sc London (City) (Ont.) 
(1920), 53 D. L. R. 701 ; 7 O. L. R. 
335.— CAN. 

dd. Valuation of franchise — Possi- 
bility of exercise of franchise over thirty 
years.] — Re Toronto City & Toronto 
Street Ry. Co., [1893] A. C. 511; 
20 A. R. 125.— CAN. 

ee. Allowance for franchise cf* 

compulsory taking.] — Re Berlin & 
Waterloo Street Ry. Co. Sc Berlin 
Town (1908), 19 O. L. R. 57: 13 

0. W. R. 157.— CAN. 

ff. TAability for rates — .Iffer ter- 
mination of franchise.] — A street rv. 
CO. In Toronto was to be assessed in 
respect of repairs to the roadway 
traversed by tne railway, as for local 
Improveraehts, which, oy the Muni- 
cipal Act, constitute a lien upon the 
property assessed, but not a personal 
liability upon owners or occupiers 
after they have ceased to bo such : 


— Held : after the termination of 
its franchise the co. was not liable 
for these rates. — Toronto City v. 
Toronto Street Ry. Co. (1894), 23 
S. C. R. 198.— CAN. 

gg. Right to lay lines — Construc- 
tion of authority given.] — Where a 
municipal council granted to a railway 
co. authority to construct, maintain. 
Sc operate railways in its street, with 
the exclusive right to such portion of 
any street ns should be occupied by 
the railway, but with the plain intent 
that the co. should have no concern 
whatever with any portions of any 
street not in actual occupation by their 
rails : — Held • a subsequent clause in 
the deed of grant, giving to the co. the 
refusal, on terms, of other streot-s in 
the city for railway purposes, was 
Insufficient to constitute, contrary to 
the plain moaning of the previous 
stipulations, a right of monopoly In 
any of the streets of the city. — Winni- 
peg Street Ry. Co. v. Winnipeg 
Elkctiuo Street Ry. Co. & Winni- 
peg City, [1894] A. C. 615.— CAN. 

hh. Construction of judgment.] 

— An Ord. in Council in pursuance of 
the judgment of their Lordships 
([1907] A. C. 315) ordered that subject 
to certain conditions contained in 
their agreenient it was for reaps. Sc 
not applts. to determine what new 
linos should bo laid down on streets 
within the city of Toronto. There- 
after an order was made by the Ontario 
Railway Sc Municipal Board that 
rosps. construct between ten Sc flft^n 
additionul miles of single track. Sc 
the CO. selected certain streets for that 
purpose. Subsequently the Court of 
Appeal for Ontario affirmed a decision 
of the said Board that the co. had the 
right to select ‘. — Held . the judgment 
In [1907] A. C. 315 was perfectly clear 
& the Order in Council thereon was un- 
affected by Ontario Act, 8 Edw. 7, 
c. 112, 8. 1. — Toronto Corpn. v. 
Toronto Ry. Co., [1910] A. C. 312, 
P. C.— CAN. 

kk. Power of Executive Government of 
Yukon — 'J'erritory — I'o authorise con- 
struction of toll tramway or road .] — 
The Executive Govt, of the Yukon 
Territory may lawfully authorise tho 
construction of a toll tramway or 
waggon road over Dominion lands in 
tho territory. Sc private persons using 
such road cannot refuse to pay the 
tolls enacted under such authority.- - 
O'Brien v. Allen (1900), 30 S. C. R. 
340.— CAN. 

II. Omission to lay or keep rails 
flush with streets — What is appropriate 
form of action — Indictment.] — Defts.’ 
Act of Inoorpn. required that “ the 
rails of their railway shall be laid 
flush with the streets & highways, 
Sc the railway track shall conform to 
the grades of the same, so os to offer 
the least possible impediment to tho 
ordinary traffic of the said streets & 
highways ” : — Held : on omission to 
lay the rails flush with the street 
would be indictable, without showing 
that any unnecessary impediment 
was offered to tho traffic. — R. v. 
Toronto Street Ry, Co. (1865), 24 
U. C. R. 454.— CAN. 

mm. Information by At- 

torney-General.] — A.-G. V. Toronto 
STREET Ry. Co. (1868), 14 Gr. 673. 
—CAN. 

nn. Mandamus.] — Hali- 

fax City v. City Ry. Co. (1878), 
K. E. D. 319.— CAN. 

oo, Changes in street level .] — 

Eddy v. Ottawa City Pasbenqer Ry. 
Co. (1871), 31 U. C. K. 669.— CAN. 

pp. Approval of city engineer 
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o use proieciing flange — Liability for 
injury to horse .] — Joyok v. Halifax 
Street Hr. Co. (1889). 21 N. S. R. 
(0 It. & G.) 531.— CAN. 

q. Junction of electric railway 
with Canadian Pacific railway — laying 
switch on highway — Power of Railway 
committee of Privy Council — To autho- 
rise expropriation of right of way .] — 
Toronto City Corpn. t5. Metro- 
politan Ry. Co. (1900), 31 O. R. 367. 
— CAN. 

r. Right of city to decide upon 
establishment of new lines.] — Sect. 11 
of the agrreement entered Into between 
pltfB. & deftfl., set out In 65 Vlot. 
0 . 99 (O.L whereby defts. were required 
to eBtabllBh & lay down new lines & 
to extend the traeks & street ear 
service on such streets as inlKht bo, 
from time to time, recommended by 
the city ongrlneer & approved by the 
city council, does not apply to territory 
which was not within the liniits of the 
city at the date of the agreement, 
but has subsequently been annexed 
to & become part I liereof. —Toronto 

V. Toronto Hy. Co. (1906), 12 O. L. R. 
534 ; 8 (). VV. R. 179.- CAN. 

t. .] — IlLAC’K V. WiNNIPEO 

Klkc'TRKj Ry. (\). (1907), 0 W. L. H. 
238 ; 17 Man. L. R. 77. -CAN. 

a. .] — Toronto r. Toronto Ry. 

Co., C. R. (1907] A. C. 90.— CAN. 

b. .] llRiTiMii Columbia 

Elkctrio Ry. Co. v. Stewart (1913), 
25 W. L. R. 227 ; (191 3] A. C. 816. - 
CAN. 

0. .]— St. .Torn Ry. Co. v. 

St. John Oorpn. a9l5), 4 3 N. R. R. 

417.— CAN. 

d. Exclusive right to operate upon 
streets — FJs^iry of franchise of another 
railtoay — Right to operate upon portion 
of street relcamd.] — Re Toronto Ry. 
Co. Sc Toronto (1915), 9 O. W. N. 
62; 34 0. L. R. 456; a/fd., [1910] 2 
A. C. 6 12. -CAN. 

e. Seniority of street railimy.] — A 
street railway owned & operated by 
a city corpn. cannot be considered 
junior to a steam railway, in the case of 
an application by the city corpn. for 
leave to carry the street railway across 
the tracks of the steam railway, where 
the street along which the street rail- 
way runs Is senior to the steam railway. 
— Re Cn’Y OF Edmonton & Grand 
Trunk Pacific Ry. Co. (1912), 21 

W. L* R. 808 ; 4 D. L. R. 472.— CAN. 

f. Operation — Necessity for two men 
to be in charge of cars .] — Toronto 
Corpn. v. Toronto {Street Ry. Co. 
(1888), 15 A. R. 30.— CAN. 

g. Duty of company to oper- 

ate cars over street specified in prior 
agreement.] — The promoters of a street 
ry. CO. entered into an agreement 
with a city corpn. In 1888, & agreed 
to run COTS along Douglas Street to 
the northern boundary of the city 
limits. They became incorporated as 
a Joint stock co., & In 1890 obtained 
a charter authorising the construction 
of tramways connecting the country 
districts with the city system, & In 
pursuance of the new powers continued 
the Douglas Street tramway northerly 
along the Saanich road. Traffic on 
this extension was discontinued In 
1898, because it did not pay. In 
1892 the city limits were extended so 
08 to include a portion of the Saanich 
rood on which the tramway had been 
built. In 1894 the co. obtained a 
private Act for the consolidation & 
confirmation of their rights, powers, 
& privileges, & ratifying the agreement 
of 1888, between the city & the original 
promoters ; — Held : in an action for 
a declaration that the co. were bound 
to operate their tram system along 
Douglas Street to the extended city 
limits, that the oo. were not bound 
to do so. Queer e, whether a rate- 

p^ayor could sue. — Yates v. British 
C oLmiRiA Electric Ry. Co., Ltd. 
(1900), 7 B. C. R. 323 ; 20 C. L. T. 
428.— CAN. 


h. Duty to have proper vestibules 

on cars.] — R. v. Toronto Ry. Co. 
(1901), 21 C. L. T. 120.— can. 

Regulaiions controlling 

operation should be made hy bye-law — 
under Towns Incorporation AH, 1900.] 
— Liverpool & Milton Ry. Co. h. 
Liverpool Town (1903), 33 S. C. R. 
180.— CAN. 

— .] — London Street 

Hy. Co. V. London City (1904), 3 
O. W. R. 123 ; 9 O. L. R. 439.— CAN. 

l. — Validity of bye-law.] 

— Hamilton City v. Hamilton 
Street Ry. Co. (1905), 25 C. L. T. 
15 ; 10 O. L. R. 591 ; 6 O. W. R. 207. 

—CAN. 

m. Penalty for breaib of 

statutory duty - Fender at “ front ” of 
car — Car moving reversely.] — Toronto 
City v. Toronto Ry. CJo. (1905), 6 
O. W. R. 574 ; 10 O. L. R. 730.— 
CAN. 

n. Whether operation prevented 

if workmen's tickets not issued.) — 
Hamilton Street Ry. Co. v. City 
OF Hamii.TON (1900). 39 S. (L R. 673. 

—CAN. 

o. IF/m are entitled to travel 

at rcdticed fares —Children under twelve 
years old.] — Rc Sandwich Ea.st & 
Windsor Sc TEinjMSEii Electron Ry. 
Co. (1908), 12 O. W. R. 370 : 16 

O. L. H. oil. CAN. 

p. — Validity of grant in rever- 
sion.]— -TimoKTo Corpn. v. 3'oronto 
Ry. Co., (1916] 2 A. C. 542, P. C.— 
CAN. 

aa. - Conducive to public con- 
venience .] — (JUNNINOHAM V. TAKAI'UNA, 
[1921] N. Z. L. R. 22.-N.Z. 

bb. Liability for negligence — Dan- 
gerous exposure of electric wires. I - - 
CoNLON i’. City Railroad Co. (1871), 
8 N. S. R. (2 G. & O.) 209.— CAN. 

00. — .1 — Adams v. Halifax 

Corpn. (1880), 13 N. S. R. (1 R. cV G.) 
344,— CAN. 

dd. — .] — A street railway co. 

are not guilty of negligence in fail- 
ing to take stops to prevent telephone 
wires crossing above their trolley wire 
from coming in contact, if broken, 
with the trolley wire, unless It be at 
some place known to be especially 
dangerous. — Hinman v. Winnipko 
Electric Street Ry. Co. (1906), 3 
W. L. R. 351 ; 16 Man. L. R. 16.-- 
CAN. 

ee. .] — In an action against 

tho proprietors of a railway car drawn 
by horses, for an accident to pltf. by 
the carelossnesH of the driver, on 
averment that the contract was to 
carry safely, docs not mean safely at 
all events, & it is sufficient to prove 
that tho accident arose from the 
driver’s want of caro & skill. — T itomp- 
HON v. Macklkm (1846), 2 U. C. R. 
300.— CAN. 

ff, Sufficiency of evidence of 

contributory negligence.] — Pltf,, stand- 
ing on tho front platform or one of 
dofts.’ cars, which was crowded, was 
thrown otT by a jolt & Injured, but It 
did not appear whether, at the time 
of the accident, he was holding on to 
the iron rail on the platform or not : — 
Held: the fact of pltf. not proving 
afflrmatlvolv that ho was so bolding 
on was not a ground for nonsuit. — 
Cornish v. Toronto Street Ry. Oo. 
(1873), 23 C. P. 355.— CAN. 

gg. Neglect to replace mis- 
placed rail.] — MoFarlane v. Gilmour 
(1883), 5 O. R. 302.— CAN. 

hh. Hor.ses running away — 

Thiiy to use suitable horses an route 
crossing railway ] — It is some evidence 
of negligence in a street ry. oo. carry- 
ing passengers for reward, & carrying 
them in a closed vehicle, that they 
used horses which they had reason to 
suppose were skittish Sc frightened of 
a tmn, where the route passes over a 
much used ry. by a bndge, though 
the horses had been driven for eighteen 


months almost daily, many times a 
day over the route, & had never 
run away before the occasion on which 
the pewssenger was injured. — R ainnik 
V. Ht. John City Ry. Co. (1892), 31 
N. B. R. 582.— CAN, 

кк. “ Defect in arrangement of 

plant ."] — Bond v. Toronto Ry. Co. 
(1895), 22 R. 78 ; 24 S. C. R. 715. 
—CAN. 

11. Excessive speed.] — Persons 

crossing the street railway tracks arc 
entitled to assume that the cars 
running oyer them will ho driven 
moderately & prudently, & if an acci- 
dent happens through a cor going at 
an excessive rate of speed, the street 
railway co. are responsible. — G osnell 

V. Toronto Ry. Co. (1895), 21 A. R. 
553 ; 24 S. C. R. 582.— CAN. 

mm. — — .] — A oar of defts.’ 

electric street railway was moving very 
quickly along a down grade on a street 
in a city, where pltf., who was lu tho 
omploymeiit of the city corpn., was 
engaged in his duty of sweeping tho 
roadbed. ’Phe motorrnan did not 
sound the gong on the car, as was 
customary, & ran Into pltf., injuring 
him : — Held : although defts. had the 
right of way, tho omission to somid 
tho gong or give any warning of the 
approach of the car was actionable 
negligence. — G reen v. Toronto Ry. 
Co. (1895), 26 O. R. 319.— CAN. 

nn. — — .] — Although a 

street railway co. may bo permitted 
by its charter to run its ears on the 
public streets at high rates of speed, 
it is not, therefore, relieved from tho 
duty of exercising proper care to pre- 
vent accidents. — Links v. Winntpk(j 
Elei^trio Street Ry, Co. (1896), II 
Man. L. R. 77.— CAN. 

00. - .] — Sherbrooke 

Stbket Ry. Co. v. Kerr (1899), 1 
Cout. Dig. 994.— CAN. 

pp. .] -Toronto Ry. Co. v. 

Snkil (1901), 31 S. C. H. 241.--CAN. 

qq. .] - Brown v. Moose 

Jaw Ei.ectric Ry. Co. (1914), 30 

W. L. R. 203 ; 7 W. W. R. 005.— 
CAN. 

— .]--A newly con- 

structed portion of a railway had a 
deproBslon or “ sink hole ” in the 
roadbed which arose from an inherent 
weakness of the ground imder the road- 
bed. ’Ihe engineer, while driving a 
train over tho said “ sink hole,” was 
killed by reason of the derailment of 
tho train. At tho time of tho accident 
tho deceased was driving the train 
at a rate of speed In excess of five 
miles per hour in violation of tho 
express prohibition of tho railway co. : 
— lleld : the roadbed at the place 
where the accident occurred, although 
safe if passed over at tho rate of five 
miles an hour, was dangerous if that 
speed wore exceeded ; that, therefore, 
the failure of the engineer to observe 
tho express order of the railway co. 
was tho proximate cause of tho acci- 
dent. — Lewis v. Grand Trunk Paci- 
fic Ry. Co. (No. 2) (1914), 29 W. L. R. 
969 ; 7 W. W. R. 504 ; affd., 52 (3. C. R. 
227.— CAN. 

tt, Wrongful act of servant — 

Pushing newsboy off car.] — Defts. 
were hold not liable where the motor- 
man of one of their electric cars, 
who had no control over or authority 
to interfere with passengers or persons 
on the cars, pushed off the oar a news- 
boy who was getting on to soil a paper 
to a passenger. — C oll v. Toronto Ry. 
Oo. (1898), 25 A. R. 65.— CAN. 

ааа. Standard of cart .] — It is 

the duty of a motorrnan in charge of 
an electric car on a street railway to 
take special care to have the oar 
sufficiently under control to enable 
him to avoid collision with aged & 
infirm persons on foot whose infirmi- 
ties ore plainly evident & who may 
bo crossing the line of railway at a 
street crossing. — H aight v. Hamilton 
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STREET Ry. Co. (1898), 29 0. R. 279. 
—CAN. 

r. Defect in condition of 

S lank on platform .] — Burke v. British 
OLUMB iA Electric Ry. Co., Ltd. 
(1900), 7 B. C. R. 85.— CAN. 

t. Insufftcimt care causing 

horse a to bolt — Plaintiff's signal to 
motarman atnbiguoua.] — Mykrs v. 
Brantford Street Ky. Co. (1900), 
27 A. R. 513.— CAN. 


a. Injury to passenger — 

Conductor attempting to pull passenger 
on moving car .] — Dawdy v. Hamilton, 
Grimsby & Beamsville Electric 
Ry. Co. (1902), 5 O. L. K. 92 ; 2 

(). W. R. 789 ; 23 O. L. T. 44.— CAN. 


Passenger alighting 

from front of car — Contributory negli- 
gence .] — WiNNiPEtJ Electric^ STitEET 
Ry. Co. V. Bell (1900), 37 S. C. J{. 
515.— CAN. 


0 . Whether knowledge of danger 

good defence.] — Montreal Tark Ac 
Island Ry. Co. v. McDouoall 
(1905), 30 S. C. R. 1.— CAN. 

d. Motonn/tn failing to ohs<rve 

company's published rules. \ - Kino v. 
Toronto Rv. Co., C. R. [l9081A. C. 
320 ; 12 O. W. R. 40 ; 11908J A. C. 
200.— CAN. 


e. Passenger projecting body 

beyond car .] — While it 1 h impossible 
to lay down any specific rule for the 
guidance of railway or street railway 
cos. generally, a railway co. operating 
In a country in which tobacco chewing, 
or guru chewing, is not uncommon, 
must expect its patrons or some of 
them to he tobacco Ac gum chowers, 
AC if it bo the custom of such passengers 
to put their heads past the lines of 
the car to expectorate, tlio railway 
eo. should be held to know of such 
custom, Ac should either remove all 
obstructions from the side of tlie track 
a sufficient distaneo to avoid the pro- 
bability of an accident, or prevent t jm 
passengers from projecting their heads 
over the side, or at least give proper 
warning as to the danger. — Simphon 
V. Toronto & York Radial Ky. Co. 
(1908), 10 O. L. K. 31 ; 11 O. W. R. 
297.— CAN. 


f. Failure to test car wheels.] 

— Action for damages for injury to 
pltf. by being thrown off dofts.’ street 
car : — Held : defts. were liable, they 
not having tested the wheels on pur- 
chasing nor Inspected them properly 
while in use. — Gaiskr v. Niagara Ht. 
Catharines & Toronto Ry. Co. 
(1909), 14 O. W. R. 42 ; 19 O. L. R. 
31.— CAN. 


g. Contributory negligence of 

jdaintiff exonerates dejendant.] — Balrk 
V. City of Edmonton (Alta.) (1912), 
21 W. L. R. 22 ; 1 1). L. K. 876 ; 4 
Alta. L. R. 400.— CAN. 

h. — ■ — • Diability to trespassers .] — 
Andrews v. British Columbia Elec- 
trio JiY. Co., Ltd. (1913), 18 B. C. B. 
25.— CAN. 

k. Hlaating operations in con- 

struction of tramway .] — A co. with 
statutory power to construct a tram- 
way lot the work of construction to a 
contractor, who, in the oourso thereof, 
blasted away a hillside by a method 
which resulted in throwing large quanti- 
ties of rook upon pitf.'s adjoining land, 
which result could have been pre- 
vented l)y proper precautions : — 
Hsld : the co. was liable for the omis- 
siou of the contractor to take the 
precautions necessary to prevent the 
hlasting operations from causing injury 
to pitf.’s lands. — Hounsome v. Van- 
couver Power Co. (1914), 18 B. C. R. 
81 ; 49 S. C. R. 430.— CAN. 

— Injury to team of mares.] 
•—MoCaRTHY V. M008K Jaw Elkctiuo 
Hy- Co. (1914), 29 W. L. R. 271.— 


m. Dangerous placing of trolley 

pole .] — A street ry* co. Is not guilty 
of negligence & Is not liable in 
damages for injuries to a motorist 


resulting from a collision of a motor 
car with a trolley pole that had been 
shifted from its uniform position at 
the side of the street to t.he dovil 
strip, without any lights to guard it 
at night.— H amilton Street Ry. Co. 
t>. Weir (1914), 51 S. C. R. 506.— CAN. 

n. Use of grooved rail .] — 

Defts. had statutory authority to con- 
struct, maintain & operate a system 
of street railway upon, across & along 
the public streets of the city. The 
city, having selected cars with a 
standard wheel, used grooved rails 
constructed for carrying the wheels in 
question. One of pitf.’s horses was 
Injured when the caulk of Ite shoe 
caught in the groove of the rails ; — 
Held : the city was not guilty of 
negligence in the use of the CTooved 
rail. — Regina Cartage Co. v, JiKGiNA 
((’ITY) (1916), 31 W. L. R. 1141. - 
CAN. 

o. .lolling or moving of car 

causing injury to passenger boarding 
it.] — Hill v. Toronto Rv. Co. (1917), 
49 O. Ji. R. 393 ; 22 Can. Ry. (’as. 
240 ; 40 D. L. R. 393.— CAN. 

p ] — JOJINHON V.IlALT- 

FAX Electrio Tramway Co., Ltd. 
(1917), 51 N. S. K. 274 ; 30 D. L. R. 
50.— CAN. 


q. .] — Whitkoud V. Nova 

SooTiA Tramways, eto. Co., Ltd. 
(1918), 52 N. S. R. 105.— CAN. 

aa. .J — SOUIRK8 1 ). Toronto 

Ry. (’o. (1920), 47 O. L. R. 613 ; .54 
D. li. R. 575 ; 18 O. \V. N. 294.- CAN. 

bb. .1 — Mykrh V. Nov\ 

Scotia Tr\mwavh ic Power C'o., 
J/PD. (1920), 52 N. S. R. 466: 50 

I). L. K. 484.— CAN. 

CO. — .]— As long as the 

ontrauco doors of a street car ore open 
while the car Is standing at a passenger 
landing jilaco there is an implied in- 
vitation extended to intending pas- 
sengers to enter the car, & It is the 
duty of the conductor in charge of 
the car to afford them a reasonable 
opportunity to do so in safety. Ho is 
therefore negligent in giving the signal 
to start the car causing it to start 
before the entrance doors are closed 
& before all persons attempting to 
board the car are safely on. — WIr>^ON 
V. Winnipeg Electric By. Co. 
(Man.). 11922] 2 W. W. R. 610 ; 68 
D. L. R. 617.— CAN. 

dd. .] (Rhlday r. Winni- 

peg Electrio Ky. Co. (Man.), [1922] 
3 W. W, K. 498 : 70 1). Ji. K. 517.- 
CAN. 

ee. Allou)ing passengers to enter 

at both doors.] — WiLiAAMH v. Toronto 
& York Radial Ry. Co. (1919), 45 
O. L. R. 387 ; 48 D. L. R. 346 ; 16 
O. W. N. 197.— CAN. 

ff. — - Driver not keeping good 
look-out.] Fif.ij) V. Sarnia Street 
Ry. Co. (1921), 50 O. L. R. 260.— 
CAN. 


gg. — Duty of driver to take 
rare although signal to move given .] — 
If a trnmear nrtver, having stopi)od 
at a railway crossing, restarts & pro- 
ceeds to cross, & in a resulthig collision 
with a train a tramcar passenger is 
killed, the fact (as to which there was 
conflicting evidence & no definite 
specific finding in the present case) 
that the railway signalman had given 
the “ come on ” signal would not 


necessarily relieve the tramcar c 
from liability ; the tramcar co.’s duty 
to the passenger is to use proper core. 
& there may be clrcumstaiic/cs where, 
notwithstanding the signal, the driver 
should have seen that It was dangerous 
to cross. — DurniB v. British ('olum- 
BiA Electric Ry. Co., [1924] 2 D. L. U. 
462 ; [1924] 2 W. W. R. 81 ; 33 

B. C. R. 481.— CAN. 


hh. Step of car badly con- 

structed.] — Elliott v. Toronto Trans- 
portation Commission, [1927] 1 

D. L. R. 259 ; 32 Con. Ry. Cas. 200 ; 
59 O. L. R. 609. - CAN. 


kk. Imritaiion to alight .] — The 

opening of the door of a street 
car by the motorman before the oar 
stopped : — Held : not to be a repre- 
sentation to a passenger who had 
walked to the vestibule intending to 
alight that the oar was not in motion, 
& that be might safely get off ; Sc, 
although an improper act because in 
violation of the rules on the subject, 
it was not that act, but the passenger’s 
negligence In stepping off the car in 
an improper manner while the car 
was moving, that caused the accident 
which befell him. — Wills v. City of 
Edmonton (Alta.), [1925] 3 W. W. K. 
568.— CAN. 


11. Imosc plank at street 

iiUersection crossing.] — Scott v. Win- 
nipeg Electric (^o., [1927] 2 1). L. R. 
686; 11927] 1 W. W. R. 739; 32 

Can. Ry. C3as. 397 ; 36 Man. L. R. 
357.— CAN. 

mm. Standard of care — In 

/op.]— Vancouver Ice & Storage Co. 
V. Britibh Columbia Electric Ry. 
Co.. [1927] 1 W. W. R. 631 ; 38 

B. C. R. 234 .—CAN. 

nn. - .] — While a motor- 

man is entitled to assume that a person 
approaching the car-line will nso 
ordinary care, yet if there Is anything 
to indicate that the person Is oblivious 
to danger it Is the motommn’s duty 
to take immediate steps tf) obviate 
tho danger. — Svmons v. Winnipeg 
Electric Co., 11928] I I). 1^. R. 159 ; 
[1927] 3 W. W. R. 650.— CAN. 

00 . Outwards jwojecting door 

injuring plaintiff.] — Odkgaard v. 
Winnipeg Elkctrk’ (’o., [1927] 4 
J). lu JL 387 ; [1927] 2 W. W. R. 
569 ; 36 Man. L. R. 692. — CAN. 

pp. Liability to keep roadway in good 
repair.] Conlon v. City Railroad 
Co. (1871), 8 N. S. R. (2 Q. Sz O.) 209. 
-CAN. 

qq. — .] — Consolidated Ry. Co. 

y. victoria City (1897), 5 B. C. R. 266. 
CAN. 

rr. - .] — lie Hamilton & Hamil- 

ton Street Ry. ('o. (1910). 16 O. R. 
279 ; 1 O. W. N. 948.— CAN. 

tt. .] - West Toronto v. 

Toronto Uy. Co. (1911), 20 O. W. R. 
271 ; 25 O. L. K. 9 ; 3 O. W. N. 181. 
—CAN. 


aaa. Liability to remove enow on 
track. J — Mitchkli. v. Hamilton Cori»n. 
(1901), 2 O. L. R. 58; 21 C. L. T. 
h2.— CAN. 


bbb. — — .] — Preston v. Toronto 
Ry. Co. (1905), 11 O. L. R. 66; 6 
O. W. R. 786 : (1906), 8 O. W. R. 504. 

—CAN. 


000, .1— Toronto & Toronto 

Ry. Co. (1908), 16 O. L. R. 205 ; 11 
O. W. R. 275.— CAN. 


ddd. .] — Winnipeg Corpn. v* 

Winnipeg Electric Ry. Co. (Man.) 
(1915), 33 W. L. R. 219 : 9 W. W. R. 
391, 889 ; 25 D. L. R. 308.— CAN. 

eoe. - — .] — City of Toronto v. 
Toronto Ry. Co. (1919), 44 (,). L. R. 
308; 15 O. W. N. 22 7; affd., 51 
1). L. R. 48.-- CAN. 

fff. .]-SiiEA V. Ufid-Nkw- 

FOUNDLAND Co., [1908) A. C. 520.— 
NFLD. 

ggg. Contract with steamboat owner 
— Whether ultra vires.] — Clarke v. 
Sarma Street ItY. Co. (1877), 42 
U. C. R. 39.— CAN, 

hhh. Removal of passenger— Expul- 
sion from car for misconduct ,]- — A 
passenger on a street railway having 
refused when requested by the con- 
ductor of tho car to remove his feet 
from the cushion of the opposite seat, 
& used strong language to the con- 
ductor, was ejected from the oar ; — 
Held : the conductor had a right to 
eject him. — D avis v. O'rrAWA Elec- 
tric Rt. Co. (1897), 28 O. R. 654.— 
CAN. 

kkk. Liability for loss of support .] — 
A street ry. oo. in grading a street in 
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Vancouver, In accordance with an 
agreement entered into with the 
oorpn., pursuant to the Vancouver 
Incorporation Act & amendment of 
1895, are not liable for damages for 
loss of support caused to lands adjoin- 
ing the street. — MaoDonrll t*. British 
Columbia Electric Ry. Co. (1902), 
9 B. C. K. 642.— CAN. 

h. Passenger on ** through " car — 


Itefusal to stop car to let down pas- 
senger at iidjermedwie poinf.] — Field - 
iNQ V, Hamilton & Dundas Street 
Ry. Co. (1914), 20 O. W. R. 676 ; 6 
O. W. N. 474 ; 18 Can. Ry. Cas. 82. 
—CAN. 

k. Jb^ht to extend switches <£' 
turnouts ]— The Toronto & York Radial 
Ry. C"o. has the power, under the 
agreements of its predecessors in title 


with the county of York. & the various 
statutes relating to the oo. &; its 
predecessors to enlarge & increase 
their switches & turnouts. Sc to carry 
freight against the will of the successors 
In title of the county of York . — JRe 
Waddinoton & Toronto & York 
Radial Ry. Co. (1913), 23 O. W. R. 
775 ; 4 O. W. N. 617 ; 0 D. L. R. 81. 
—CAN. 
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Part I. — In General. 


Sect. 1 .—CHARACTERISTICS. 

1. What amounts to trespass — Injury resulting 
from legal act.] — Trespass will not lie for an 
injury which is the consequence of a legal act. — 
WiGFORD V. Gill (1592), Cro. Eliz. 209 ; 78 B. R. 
r>24. 

ATin-ofatiov Kefd. WlltHlilre v. Hldford (1827), 0 L. .T. O. S. 
K. B. iril. 

2. Purely accidental.]— If in the 

prosecution of a lawful act an accident purely 
accidental arise, no action can be supported for an 
injury arising from such accident. — Davis r. 
Saunders (1770), 2 Chit. 039. 

3. Unintentional act.] — Anon. (1400), 

Y. B. OEdw. 4,fo. 7,pl. 18. 

J 7 ?r?o/afton« .-—Consd. Lambert r. Bossey (1(580), T. Tlayni. 
467 ; Smith v. Keimiok (1849), 7 U. B. Refd. Scott 

V. Shepherd (1773), 2 Wm. Bl. 892. 

4 . ^ .] — man shall be excused of a 

trespass . . . except it may be judged utterly 
without liis fault (per CuR.). — Weaver v. Ward 
(1010), as reported in Hob. 134 ; 80 E. R. 284. 
Anrwiatums : — Consd. Stanley v. Powell, [1891] 1 Q. B. 86. 

Refd. Anon. (1676), 1 Vent. 295 ; Bossoy v. Olllot & 
Lambert (1682), T. llaym. 407 ; DlckenHon v. WatRon 
(1082), T. Jo. 205 ; Gibbon v. Popper (1695), 2 Salk. 637 ; 
K. V. Kelto (1696), 1 Ld. Kaym, 138 ; B. v. Gill (1719), 
1 Stra. 190; Scott v. Shepherd (1773), 3 WUs. 403 ; 
M'Manua v. Gilokett (1800), 1 East, 106 ; Leame r, Bray 
(1803), 3 East, 593 ; Ilall i\ Foamloy (1842), 12 Jj. J. Q. B. 
22 ; Shanod v. L. & N. W. Tly. (1849), 4 Exoh. 580. 

5. .] — A man is driving goods tlirough 

a town, & one of them goes into another man’s 
liou8(‘, & he follows him, trespass does not lie for 
this, because it was involuntary, & a trespass 
ought to be done voluntarily, & so it is injuria^ & 
a hurt to another, & so it is damnum (Dodde- 
UTDOE, J.). — Mitten v. Faudrye (1026), Roph. 
101 ; 79 E. R. 1259 ; sub nom. Millenp. Fawtrey, 
W. Jo. 131 ; Lat. 119 ; sub nom, Millen v, 
Hawery, Lat. 13. 

Annotations : — Refd. Klnff v. IIorc (1673), Frecm. K. B. 
347 ; Mason v. Keeling (1609), 1 l.d. Paym. 006 ; Heek- 
^^lth V. Shordlke (1767), 4 Bmr. 2092 ; Gumli> r. Feltham 
(1786), 1 Terra Bop. 334; Doano v. Clayton (1817), 7 
Taunt. 489; Anthony v. Hanov (1832), 8 Brag. 186; 
Hines v. Tonslcy (1920), 95 L. J. K. H. 773. 

6. .] — Basely v. (h.ARKsoN (1081), 

3 Le\. .37 ; 83 E. R. 505. 

7. .] — Involuntary trespass may be 

justified, but not a voluntary one. — B eckwith v. 
StioRDiKEjl707), 4 Burr. 2092 ; 98 E. R. 91. 
Annotations : — Refd. Deane v. Clayton (1817), 7 Taunt. 489 ; 

Handers v. Teapo Hwon (1884), 51 1 j. T. 203. 

8 . .] — If the owner of a ship being 

himself on board & standing at the helm uninten- 
tionally runs her against another ship from 
imskilful management the remedy is trt'spass & 
not case. — Covell v. Laming (1808), 1 Camp. 497 ; 
170 E. R. 1034, N. P. 

9. — .] — (1) If one does an injury by 

unavoidable accident an action does not lie ; 
(2) aliter if any blame attaches to him, though he 
be innocent of any intention to injure. — Wake- 


MAN V. Robinson (1823), 1 Bing. 213 ; 8 Moore, 
C. P. 63 ; 1 L. J. O. S. C. P. 70 ; 130 E. R. 86. 
Annotations: — As to (1) Refd. Cottcrill v. Starkey (1839), 

8 C. & P. 091 ; Hall v. Foamloy (1842), 3 (3. B. 919 ; 

Stanley v. Powell, [1891] 1 Q. B. 86. 

10. ,] —Stanley v. Powell, No. 508, 

post, 

11. - - Not act of omission.] —Six Car- 
penters’ Case, No. 105, post. 

12. Wilful act.] “ Holmes v. Mather, 

No. 507, post. 

13. Negligent act.] — Covell v. Laming, 

No. 8, ante. 

14. .]— Wakeman V. Robinson, No. 

9, ante. 

15. — .] — Holmes v. Mather, No. 507, 

post. 

16. .] — Beckwith v. Siiohdike, No. 7, 

ante. 

17. - .] — Stanley v. Powell, No. 508, 

jyosf. 

18. Unauthorised act -Where authority 

required.] — The vestry having done without 
authority that for which they wanted authority, 
have committed a trespass. Therefore there can 
bt‘ no compensation, but they are liable in dam- 
ages if ifitf. can prove that he has sufl’cMVMl, but 
this he lias failed to do (ICekewicii, .).). — JiONG v. 
Fulham Vestry (1898), 47 W. R. 50 ; 13 Sol. Jo, 
28. 

19. — .] Pltfs w’ere «*i statutory 

body of drainage comrs., ^ d(‘fts. were the owners 
of a mill with a tumbling bay or W(‘ir adjoining it. 
Defts., as pltfs. alleged, as the jury found to a 
lesser extent, raised the weir to a gri'ater height 
than they were entitled to, with tlie result that 
adjoining meadows were Hooded. Pltfs. ])ullod 
down the alleged enhancement, & defts. replaced 
it. In an action by pltfs. for an injunction to 
iTstrain defts. from enhancing the weir, defts. 
counterclaimed for trespass : —He/d : plfts. not 
having obtained a finding of two justices as 
re(|uired by Land Drainage Act, 1861 (c. 133), 
s. 18, were not entitl(*d to remove the alleged 
enhancement & defts. were entitled to succeed on 
the counterclaim. — Salisbury & Fordingbridge 
Drainage District Board v. Southfrn Tanning 
C o. (1920) Ltd., [1927 1 2 fv. B. 500 ; 9(i Ju J. K. B. 

I 1074 ; 137 L. T. 754 ; 91 J. P. 107 ; 13 T. L. R. 
824 ; 25 L. G. H. 115. 

20. — Interference with superincumbent air - 
Overhanging board.] — (1) Whore deft, nails to his 
own wall a board which overhangs pltf.’s close the 
remedy seems t-o bo case & not trespass. 

I do not think it is a trespass to interfere with 
tho column of air superincumbent on the clos(‘ 
(Lord Ellenborough). 

(2) I am by no means prepared to say that 
firing across a field in vacuo^ no part of the con- 
tents touching it, amounts to a clausus freqit (Lord 


PART I. SECT. 1. 

a. What amounts to trespass — Vn- 
intentional act,] — Where, in a pro- 
ceeding before two justices under 
1 Rev. Stat. o. 133, for wilfully cutting 
& carrying away timber oft com- 
plainant’s land, there is shown to bo a 
bond fide question of title or boundaries, 
& the act was done under a bond fide 
claim of right, the wilfulness of tho act 
is negatived, & deft, should be dis- 
charged . — Ex p. Donovan (1874), 15 
N. B. B. (2 Pug.) 389.— CAN. 


b. — JkfT'KHY (F. W.) 

& Sons, Ltd. v. Copeland Floor 
Mills, Ltd. ; Finlayson v. Copeland 
Flour MiLm, Ltd., [1923] 4 D. L. B. 
1)40 ; 52 O. L. B. 617.— CAN. 

o. Wilful act.] — Lawrence v. 

Town op Owen Sound (1903), 5 
O. L. B. 369 ; 1 O. W. li. 559 ; 2 
O. W. B. 189.— CAN. 

d. .1 — Kincaid v. Lamb 

(Y. T.) (1906), 4 W. L. R. 167.— CAN, 

e. .1 — Kammaboyina 

Hamad \8 v. B. (1926), I. L. H. 49 Mad. 


875.— IND. 

13 i. — NcoUoent act .] — Cronin 
V. Connor, [1913] 2 I. B. 119.— IR. 

f. Illegal seizure .] — Every lUo- 

gal seizure Is a trespass. — Bartlett v. 
Houhe Furnishing C5o. (1906), 16 Man. 
L. R. 350 ; 4 W. L. B. 567.— CAN. 

g. Every invasion of jirivatc 

property .] — Every Invasion of private 
property Is a trespass." -Boyi.e v. 
Rogers, [1921] 2 W. W. R. 701 ; 3l 
Man. L. R. 263; affd. 31 Man. L. It. 
4 21.— CAN. 
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Sect. 1. — CharactcnMics, Secisi, 2 <Sr 3.] 

Ellenborough). — Pickering v. Rudd (1815), 
4 Camp. 219 ; 1 Stark. 56 ; 171 E. R. 70, N. P. 
Annotations: — As to (1) Consd. Wells v. Otly (183G), 1 M. & 
W. 462 ; Lommon v. Webb, [1896] A. C. 1. Refd. FoiUkes 
V. Scarfe (1842), 4 Man. & G. 126 , Harvey v. Walters 
(1873). L. 11. 8 C. }\ 162. As to (2) Refd. Kenyon r. Hart 
(1865), 6 B. & S. 249 ; Clifton v. Bury (1887), 4 T. L. R. 8. 

21. .]- -Gifford v. Dent (1926), 

71 Sol. Jo. 83. 

22. — Bodies traversing air without 

touching ground — BuUets.J— Pickering v. Rudd, 
No. 20, ante. 

23. — Clifton ?;. Bury 

(Viscount) (1887), 4 T. h . H . 8. 

“ Passage of air craft.]^ — aScc Street & 

Aerial Traffic, Vol. XJJI., p. 880. 

Trespass to land.J- See Part II., Sect. I, 

post. 

Trespass to goods.] - Part III., Sect. 1 , 

post. 

— Trespass to person .] — See Part IV., post. 
Remedy civil action not prosecution .] — See 
Criminal Law, Vol. XIV., p. 207, Nos. 1883, 1884. 

Trespass amounting to crime — Effect on 

right to bring civil action.] - - SeCy generally y 
Action, Vol. 1., pp. 18, 19, 00-66, Nos. 141-145, 
490-545. 

24. Trespass to goods & person - Separate causes 
of action.] -Damage to goods &; injury to the 
person, although they have been oecasioned by 
one & the same wrongful act, are infringements of 
different rights, & give rise to distinct causes of 
action ; k therefore the recovery in an action of 
compensation for the damage to tlie goods is no 
bar to an action subsequently commenced for the 
injury to the person. — Brunsden v. Humphrey 
(1884), 14 Q. B. I). 141 ; 63 L. J. Q. B. 476 ; 51 
L. T. 529 ; 49 J. P. 4 ; 32 W. R. 944, O. A. 
Annotations : — tiistA. Macdougall v. Knlgrht (1890), 2.5 

Q. B. ]). I. Consd. WllHon v. 'Uniled Countlos Bank, 
11920] A. C, 102 . Conqnor v. Boot, [1028] 2 K. B. 330. 
Refd. feerrao v. Noel (1885), 15 Q. B. D. 549 ; London v. 
London Road Car Co. (1888), 4 T. L. R. 418 ; Mid. Ry. 
V. Martin (1893), 02 L. J. Q. B. 617 ; Roho v. Bnokott 
(1001), 84 L. T. 670; FnrncHs, Withy v. Hall (1909). 
25 T. L. R. 233 ; Isaacs v. Salbstein, [1910] 2 K. H. 139 , 
Goldrol, Foncard v. Sinclair & Rnsslan Cbaiiibor of 
Commerco in London, [1918] 1 K. B. 180; Ord r. Ord, 
[1923] 2 K. B. 432 ; TJie Koursk, [19241 1‘. 140 ; Debcn- 
ham’s V. I’erldns (1925), 133 1^. T. 252. Mentd. Edmonds 
V. Robinson (188.5), 29 Ch. I). 170 ; Dailey Main Colllory 
Co. V. Mitchell (1880), 11 App. Cas, 127 ; .Tames v. Evans 
(1897), 77 L. T. 78. 

26. Continuing trespass — Right to bring succes- 
sive actions.] -- A. having recoveivd damages 
against B. for driving liold-fasts into A.’s wall 
in order to support a nuisance brings a second 
action of trespass for the continuance. — Lawrence 
V. Obee (1815), 1 Stark. 22 ; 3 Camp. 514 ; 170 
B. R. 1465. 

26. — — — .] — Trespass is the proper remedy 

for wrongfully continuing a builcUng on pltf.’s 
land, for the erection of which pltf. has already 
recovered compensation ; & a recovery, with 

satisfaction, for erecting it, does not operate as a 
purchase of the right to continue such erection. 
Where the trustees of a turnpike road built but- 
tresses to support it on the land of A., & A. there- 
upon sued them & their workmen in trespass for 
such erection, & accepted money paid into ct. in 
full satisfaction of the trespass : — Held : after 
notice of defts. to remove the buttresses, & a re- 
fusal to do so, A. might bring another action of 


trespass against them for keeping & continuing the 
buttresses on the land, to which the former re- 
covery was no bar. — Holmes v, Wilson (1839), 
10 Ad. & El. 603 ; 113 E. R. 190. 

Annotations : — Distd. Pilgrim v. Southampton & Dorchoator 
Ry. (1849), 18 L. J. C. P. 330. Consd. BattlRhlll v. Heed 
(i860). 18 C. B. 696. Refd. ColIlnB v. Evans (1844). 5 
O. B. 820 ; Cooper r. Shepherd (1840). 7 L. T. 0. S. : 
Bowycr v. Cook (1847), 4 O. B. 236 ; Clegg v, Deardon 
(1848), 12 g. B. 676 ; Humphrey v. Nowland (1862), 15 
Moo. P. C. C. 343 : Biinsmead v. Harrison (1871), L. R. 6 
C. P. 584 ; Konakior r. Goodman, [19281 1 K. B. 421. 
Mentd. Whltchouse v. Fellowes (1861), 10 C. B. N. S. 765. 

27. .] — In trespass for placing stumps 

& stakes on pltf.’s land, deft, paid into court 40fi., 
which pltf. took out in satisfaction of that trespass. 
Pltf. afterwards gave deft, notice, that, unless 
he removed the stumps & stakes, a further action 
would be brought against him ; — Held : the 
leaving the stumps & stakes on the land was a 
new trespass ; pltf. was entitled to full costs in an 
action for their continuance after the notice, though 
he recovered less than 40«., &; the judge refused to 
certify that the trespass was wilful & malicious, 
imder 3 & 4 Viet. c. 24 , s. 2 ; & the proper mode of 
obtaining such costs was by entering a suggestion 
on the record, under sect. 3, that the trespass 
was committed after notice. — Bowyer v. Cook 
(1847), 4 C. B. 236 ; 4 Dow. & L. 816 ; 16 L. J. 
(\ P. 177 ; 9 L. T. O. S. 76 ; 11 J. P. 461 ; 11 
Jur. 333 ; 136 E. R. 496. 

Annotations: -Refd. Battishlllr. Rood (1850), 18 C. B. G9G ; 
Konsklorv. Goodman, [1928] 1 K. B. 421. 

28. — .] —A tlrm of buildei'S & contrac- 

tors, engaged in pulling down the upper storeys of 
a house in a certain street, obtained from the then 
owner & occupier of the adjoining house, No. 87, 
a licence to pull down part of the chimney stack of 
No. 87, in consideration of which they undertook 
to rebuilt it & to make good any damage caused 
to No. 87 in doing any of the works. In June, 
1920, they finished the work of pulling down 
rebuilding, but they omitted to remove a quantity 
of rubbish which they had allowed to fall on the 
roof of No. 87. In course of time this rubbish, 
being carried down by a drain pipe from the roof, 
choked a gully in the basement of No. 87. In 
July, 1026, pltf. became the tenant of No. 87. In 
Sept. 1026, a heavy storm of rain flooded the 
basement of that house owing to the gully being 
stopped. In an action by pltf. against the 
builders ; — Held : defts. were not liable in an action 
of negligence, inasmuch as they owed no duty to 
pltf., who had no interest in the premises at the 
time when their breach of the duty to remove the 
rubbish was committed ; but in allowing the rub- 
bish to remain beyond a reasonable time after their 
work was finished they were guilty of a trespass, 
which was continuing when pltf. became the 
tenant of No. 87, & they were liable on that 
account. — Konskier v. Goodman (B.), Ltd., 
[1928] 1 K. B. 421 ; 97 L. J. K. B. 263 ; 138 L. T. 
481 ; 44 T. L. R. 91, C. A. 

29. Trespass by relation— Act lawful at time of 
commission.] — The rule that a party cannot be 
made a trespasser by relation is only applicable 
where the act complained of was lawful at the time. 
— Tharpe V. Stall WOOD (1843), 5 Man. & G. 760 ; 
1 Dow. & L. 24 ; 6 Seott, N. R. 716 ; 12 L. J, 
a P. 241 ; 7 J. P. 400 ; 7 Jur. 492 ; 134 B. R. 766 ; 
8 vh nom . Sharpe v . Stallwood, 1 L. T. O. S. 110. 
Annotations: — Consd. Litchfield v. Ready (1850), 5 Exoh. 

939. Apprvd. Elliott V. Boynton, [1924] lCh.236. Refd. 


26 i. Continuing trespass — Right to 
bring successive actions .] — An action 
on the case will not lie for the con- 
tinuance of trespass ; as every con- 
tlnuanoe of the injury is a new trespass. 


— Wallace v. Miluken (1833), N, B. 
Dig. 18.— CAN. 



h. To municipal drain — 

Whether action sUUute barred .] — Truro 
Town Corpn. v. Archibald (N. S.) 
(1901) 81 S. C R, 380,— CAN. 
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Foster v. Bates (1843), 12 M. & W. 220 ; Welchman v, 
St^s (1849), 18 L. J. Q. B. 211 ; Barnett v. Guildford 
(1855), 11 Exoh. 19 ; Jn the Ooode o/Pryse, [1904] P. 301 ; 
Ocean Accident & Guarantee Corpn. v. Ilford Gas Oo., 
[1905] 2 K. B. 493 ; isaaesr. Hohhoiise, [1919] 1 K. B. 39H. 

Trespass to land.] — See Part II., Sect. 3, 


sub-sect. 3, post 

Administrators.] — See Executors, Vol. 

XXIII., pp. 09, 70, Nos. 532-535. 

30. Trespasser not devoid of remedy for Injury.] — 

A trespasser may have a right of action for an 
injury sustained whilst in the act of trespassing. — 
Barnes v. Ward (1850), 9 0. B. 392 ; 19 L. J. 
C. P. 196 ; 14 Jur. 334 ; 137 E. R. 945. 
jinnotaiions Dlstd. M. S. & L. Ry. v. WalHs (1854), 14 C. B. 
213. Apld. R. V. Dant (1805), Le. & Ca. 507. Bxpld. Hurley 
V. Grove (1882), 46 J. P. 300. Reid. Hardcastlor. 8outh 
Yorkshire Ry. & River Dun Co. (1859), 4 H. & N. 67 ; 
Hounsellv. Smyth (I860), 7 0. B. N. S. 731 ; Blnka v. South 
Yorkshire Ry. &; lllver Dun Oo. (1862). .3 B. & S. 244 ; 
Robbins v. Jones (1863), 15 0. B. N. S. 221 ; WillianiB v, 
Groucott(186S), 4 B. & S. 149 ; SUinsfeldv. Bolling (1870), 
22 L. T. 799 ; Orr Ewing r. Colqulioun (1877), 2 App. Can. 
839 ; Wright v. Mid. Ry. (1884), 51 L. T. 639 ; SUverton v. 
Marriott (1888), 59 L. T. 61 ; i’onting v. Noakes, [1894] 
2 Q. B. 281 ; Lowery v. Walker, [1 909] 2 K. B. 433. Mentd. 
ArnoU v. L. & N. W. Ry. (1852), 12 0. B. 697 ; Ricketts v. 
East & West India Docks & Birmingham Junction Ry. 
(1852), 19 L. T. O. H. 109; Oomwoll v. Metropolitan 
Sewers Corars. (1855), 10 Exch. 771 ; Corby v. Hill (1858), 
4 C. B. N. S. 556 ; Comman v. Eastern Counties Ry. 
(1859), 29 L. J. Ex. 94 ; Marfell v. South Wales Ry. 
(1860), 29 L. J. C, P. 315 ; Fisher v. Prowso, Cooper v. 
Walker (1862), 2 B. & S. 770 ; Withorloy v. Rogoiit’s Canal 
(Jo. (1802), 12 C. B. N. S. 2 ; Ohrby v. Ryde Comrs. (1804), 
10 Jur. N. S. 1048; Hadley v. Taylor (1865), L. R. 1 
C. P. 53 ; Tarry V. Ashton (1876), 1 (^. B. D. 314 ; Pearson 
«. Cox (1877), 2 C. P, D. 369 ; Bathurst Borough v. 
Maepherson (1879), 4 App, Cas. 256 ; Owen v, De WJnton 
(1894), 58 J. P. 833 ; A.-G. v. Jtoo, |1915] 1 Ch. 235 ; 
Cmne v. South Suburban Gas Co., [1910] 1 K. B. 33. 


Nuisance & trespass distinguished.! — See 

Nutsance, Vol. XXXVT., p. 1(15, Nos. 70 -73. 


Sect. 2.~LIABILrrY FOR TRESPASS. 
Persons under disability — Infants.] — See In- 
fants, Vol. XXVIII., pp. 178-180, Nos. 381- 
395. 

Married woman.] -See TTusband A Wife, 

Vol. XXVIT., p. 215, Nos. 18()7-1871. 

— Lunatics.] — See Lunatics, Vol. XXXTII., 
p. 141, No. 187. 

Public authorities.] —iS'cc Public Authoritter, 
Vol. XXXVITI., pp. 01-74. 

Surveyor of highways.l — See IIigtiwayr, Vol. 
XXVL, pp. 449, 450, Nos.^ 1658-1059. 

Liability for acts of others— Principal & agent. | — 
See Agency, Vol. I., pp. 603, 004, Nos. 2331-2337 ; 
gener all'll y pp. 418 cf seq. 

Carriers.] — See Carriers, Vol. VIII., pp. 

109, 113-115, Nos. 730, 764-770. 

Corporations.) — See Corporations, Vol. 

XIII., p. 404, Nos. 1258-1200. 

Distress.] — See Distress, Vol. XVIII., pp. 
386-393. 

Execution.]— Execution, Vol. XXT., 
pp. 466-468, 642-555. 

Executors.] — See Executors, Vol. XXIV., 

pp. 647, 648, Nos. 6739, 6740. 

Husband & wife.] — See Husband & Wipe, 

Vol. XXVII., p. 216, Nos. 1861-1871. 

Master & servant.] — See Master & 

Servant, Vol. XXXIV., pp. 135, 136, 147, 148, 
Nos. 1044-1055, 1155-1166, &, generally, pp. 
126-149, Nos. 964-1172. 


Public authorities .] — See Public Autho- 
rities, Vol. XXXVIir., pp. 74-77. 

Prison governor & ofllcers.l — See Prisons, 

Vol. XXXVII., p. 657, Nos. 13. 14, 10. 

Liability for acts of animals .] — See Animals, 
Vol. II., pp. 223-229, 233, Nos. 154-197, 218. 
Joint trespass .] — See Sect. 3, post. 


Sect. 3.— JOINT TRESPASS. 

Joint tortfeasors generally.] — See Tort, Vol. 
XLII., pp. 975-983. 

31. General rule — Joint & several liability.] — 

Beade V, Ormb (1610), Noy, 136 ; 74 E. B. 1099. 

32. .] — (1) Release to one trespasser 

discharges all. 

(2) If there bo two disseisors of lands, Sc the 
disseisee releases all his right t/O one of them, it 
being a joint disseisin & trespass, the release shall 
hold his companion out.— Cocke v. Jrnnor (1614), 
Hob. 66 ; 80 E. H. 214. 

Annotations: — ^is to (^1) Apld. Howo IK Oliver (1908), 24 

T. L. R. 781. Reid. Pennington Healey (1838)» I 

Or. Sc M. 402 ; Duek v. Mayen, [1892] 2 Q. B. 511. As 

to (2) Refd. L^cy v. Klnaston (1701), 1 lid. Rayiu. 688. 

33. .] — In all cases of trespass, the 

action is joint & several Sc pltf. is not obliged to 
coniine himself to trespasses committed in- 
dividually ; for the act of one is the act of all, Sc 
the act of all is the act of each (Wood, B.). — 
Agar v. Morgan (1810), 2 Price, 126 ; 1 16 E. R. 
43. 

Annotai ions Xpld. Jones v. Rhnpson (1830), 1 Cr. & ,T. 

J74. Refd. Bax v. Jones (1817), 5 Price, 168. 

34. — .] — If A. imprison B., Sc, in con- 
tinuation of that imprisonment, A. deliver B. into 
the charge of C., who keeps B. in custody, the acts 
Sc declarations of (\ are evidence against A., in 
an action for false imprisonment. 

Pltf. who brings an action for false imprison- 
ment against sev('ral defendants jointly, may 
eith(‘r recover against all for any joint act of 
imprisonnumt committed by the whole of them, 
or may give evidence of an act of impiisonment 
committed by one, two, or more of the number, 
Sc recover against such deft, or defts. only (Har- 
row, B.). — Powell v. Hodgetts (1826), 2 (\ Sc P. 
432 ; 172 E. R. 196, N. P. 

35. — .]- A sailor who had lodged for 

some weeks at a public-house. Sc also received 
advances of cash from the person who kept it, 
having been paid his wages in the presence of the 
father of the publican, went to the house of the 
latter, Sc there, after drinking some spirits, became 
intoxicated, & fell asleep. Tlie father of the 
publican, in his son’s presence, desired a young 
woman, an acquaintance of the sailor, to take the 
money out of his pocket, which she did, Sc laid it 
on the table. It was £13 178. Od. The publican 
took it up & said he would keep it till the man got 
sober. The father told her to say, when the 
sailor awoke, that his money was lost. The 
publican said she had better bo there in the 
morning when he settled with the sailor. When 
he awoke Sc asked for his money, the father said 
it was all right till the morning. After this, by 
desire of the sailor, £l in silver was given to the 
young woman out of the money, & the next morn- 
ing, on his applying for the remainder, he was 


PART I. SECT. 8. 

u fjiil Genial rule — Joint dt several 
trespaaa against several 
defts., if they go upon tlw land with a 
they are jointly 
liable, though the acts of trespass are 


separate & are committed on different 
ports of tho land. — F ebouson v. Savoy 
(1858), 9 N. B. R. (4 All.) 263.— CAN. 

81 ii. ,]— In joint trespasses 

each deft, la liable for the damage 
oocaslonod to pltf. by the Joint act. — 
Grantham v. Severs (1860), 25 


U. C. R. 469.— CAN. 

31 ill. .]— The UablUtyof Jolrt 

wrongdoers In tort Is joint & several , 
but this Is not an inflexible rule.-— 
Kamala Prosad Sukxjl r. Kishori 
Moilan Pramanik (1927), I. L. R. 55 
Calc. 666.— IND. 
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Trespass. 


Sect, 3 . — Joint ireapass. Pari IL Sect. 1 : Svh- 
sect. 1.] 

offered 2s. &c some copper as the balance, after 
deducting what he owed the publican ; — Held : 
a joint action of trespass was maintainable against 
both th(‘ publican & his father, & the sailor was 
entitled to recover the whole amount taken from 
him without any other deduction than that of the 
£1 afterwards given to the woman. — Peddei.l v. 
JliJTa'KH (1837), 8 C. & P. 337 ; 173 E. R. 521, 
N. P. 

36 . Action for trespass at particular time — De- 
fendants present at different times— Duty of plain- 
tiff to elect.] — In a joint action of trespass pltf. 
should go for one t respass done at the same time, 
in which all were implicated ; & if he goes for 
a trespass done' at a time when all were not present 
he shall not afterwards bo allowed to go for a 
time when they w(‘re. — S kdley v. SuTilEliliAND 
(1800), 3 Esp. 202 ; 170 E. R. 588, N. P. 

Annotations : 'Consd. (ireen r. Elprlo (1843), 5 Q. B. 90. 

Befd. CodniiKton v. Lloyd (183H), 3 Nov. & P. K. B. 412 ; 

Howard v. Newton (1843), 2 Mood. &. K. 509 : Jliiiidle v. 

IdlUo (1814), G Q. B. 174. 

37 . — .]“-(l) Where a distress was 

put into pltf.’s premises for rent on the 13th, 
on the fifth day after, the 18th, pltf. entered into 
an agreement, wluTeby, in consideration of the 
landlord giving her the furniture distrained for 
rent, she undertook to give possession of the 
premise's on or before ont‘ week from the date 
thereof, that is, by the 25th : — Held : such agree- 
ment amounted to leave <to licence, which covered 
tlie alleged trespasses of breaking entering, 
stopping chimneys, taking keys, etc., committed 
after the 25th. 

(2) When an action is brought for trespasses, 
alleged to liave been committed within a certain 
time, which may have been committed within 
sucli time by some, but cannot possibly liave been 
committed by all defts., pltf. must make an 
election, <fc proceed either for that set of trespasses 
which may have been committed by some, or by 
all ; he cannot ])rocecd against all, for those 
tresjiasaes which could be committed only by some. 
— Feltham V. pARTWitiGHT (1839), 5 Bing. N. (\ 
569 ; 7 Scott, 095 ; 9 I.. ,T. C. P. 67 ; 3 Jur. 600 ; 
132 E. R. 1219. 

88. Person inducing others to trespass— Not com- 
mitting trespass himself. J — Where a person goes 
out sporting with his friends, & purposely leads 
them on to another’s land, he is equally guilty 
of a trespass, although he may remain off the land 
whilst his friends go on it. -lIiLLr. Walker (1806), 
Peake, Add. Cas. 234 ; 170 E. R. 256, N. P. 

39 . Necessity for suing ail parties.] — Where B. 
commits a trespass on land of A., by the dhection 
& for the benefit of C., & A. sues B. alone, the ct. 
will not order P. to pay A.’s costs. 

There is a material distinction between an action 
of trespass quare clausum fregit & an action of 
ejectment. In ejectment no person is allowed to 
defend as tenant but the party in actual possession ; 
in trespass, all the parties may be sued. Before 
the writ issues pltf. should take the trouble to 
inquire what parties are chargeable with the 
tre'spass of which he complains (Lord Tenterden, 


C. .T.). — Berkeley v. Demery (1830), 10 B. & C. 

113 ; 6 Man. & Ry. K. B. 442 ; 109 E. R. 393. 
Annotaiiems Lloyd v. Evans (1837), Will. Woll. & 

Dav. 50 ; Evans c. llees (1842), 2 Q. B. 334. 

40. Evidence — Judgment by* default against one 
defendant — ^Evidence to affect others only required.] 
— In trespass against several, if any suffer judg- 
ment by default, pltf. need only give evidence to 
affect the rest. It is matter for the jury whether 
the trespass proved bo the same as that con- 
fessed, but pltf. cannot be non-suited. — II arris v. 
Butterley (1776), 2 Cowp. 483 ; 98 E. R. 1199. 

41. Where justiff cation that defendants 

acting In aid of civil authority — In dispersing 
riotous assembly.] — Trespass by A. against B., C., 

D. & E. Plea, not guilty, & justifications {inter 
alia) that defts. were acting in aid of civil authority 
in executing a warrant, & also in dispersing a 
riotous & unlawful asscmibly, at which A. was 
present, etc. 

A. proves that he was struck by B. whilst he & 
C., D. & E. wore acting with a common object, 
as the members of a yeomanry corps of cavalry ; 
he cannot go into evidence to show that other 
individuals were wounded on that occasion, — 
Bedford v. Btrley (1822), 1 State, Tr. N. S. 107 1 ; 
3 Stark. 76 ; 171 E. R. 773, N. P. 

Annotations: — Beld. IL v. O’Couuell (ISl'j), 1 Cox, C. C. 

403 ; li. r. WilUaiiiH Vemoii (1818), G State Tr. N. S. 

775. 

42 . Words of defendant Indicating liability.] 

— ^A party of eight persons liired a carriage <Sc 
four horses with two post boys for the day, to go to 
Epsom races. Deft., one of the party, was seated 
on the box, tSc could see what the post boys were 
doing. U’hey left the line of carriages, without any 
directions to do so, As without deft.’s interfering 
to prevent it. In making an attempt to cut into 
the line again pltf.’s gig was upset. In answer to 
a demand for the name of tJie owner of the carriage, 
& the master of the post boys, deft, said he would 
be responsible. Three weeks afterwards, he said 
the accident was occasioned by pltf.’s fault, Ac 
that he had intended after they had got into the 
line to have pulled up let pit f. in in front of tliem : 
— Held : in an action of trespass, upon this evi- 
dence deft, washable as a co-tresi^asser, as present 
at & sanctioning the wrongful act of the post boys ; 
& in such action it was immaterial whether th(‘ 
relation of master Ac servant ('xisU'd bi*tweon them 
or not. — MTiAtiGHLJN v. Pryor (1842), 4 Man. Ac (K 
48 ; 4 Scott, N. R. 655 ; 11 L. J. (b P. 169 ; 6 
Jur. 372 ; 134 E. R. 21. 

Annotations : — Befd. Burgewa v. Gray (1845), 1 0. B. 578; 

Gordon v. Holt (1849), 4 Exoh. 3G5 ; Pidffoon v. Loffgo 

(1857), 21 .T. P. 743 ; Holmea r. Mather (1875), L. K. 10 

Excli. 21*1 ; I'orformliiff Hlgrht 8oc. v. Mlreholl & Booker 

(Palais do Danse), 11924] 1 K. B. 762. Mentd. Falcon r. 

Famous Players Film Co., [1926] 1 K. B. 393. 

43. Proof of Joint trespass —Right to abandon 
joint trespass after proof — To prove different tres- 
pass by one defendant.] — In an action of trespass 
against several, pltf. having i)roved a joint trespass 
committed by all defts. cannot waive that, Ac 
give evidence of another trespass committed by 
only one deft. — Tait v. Harris (1833), 6 C. Ac P. 
73 ; 1 Mood. Ac R. 282 ; 172 E. R. 1 151. 

Annotation: — Befd. Hltohcnr. Toale (1837), 2 Mood. 8c R. 30. 

44. Release to or satisfaction against one — 


44 i. Release to or satisfaction against 
one — Discharge to all ] — Where pltf. 
by his own act, as by a reference & 
an award, has knowingly discharged 
one of two joint trespassers, ho cannot 
bring an action against the other. — 
Adams v. Ham (1849), 5 U. C, R. 292.— 
CAN. 

J. Separate owners.] — Separate 
owners of herds of cattle nmnlng 


together on land owned jointly cannot 
be sued jointly for trespasses by cattle. 
— OsBOiiNE V, Rudd (1864), 3 N. S. W. 
S. C. R. (L.) 291.— AUS. 

k. Evidence — Sufficiency of proof .] — 
Where there are a number of defts. 
in an action of trespass, & pltf. proves 
an act of trespass against some 8c not 
against all, & then goes on to prove 
another art against others of defts. not 


implicated In the first act proved, he 
must be taken to have abandoned the 
first act & be confined to the last act 
proved. — Maloney v. Purdon (1847), 
5 N. B. R. (3 Kerr) 515.— CAN. 

1. .1 — In trespass against 

several, if pltf. prove a cause of action 
against all upon one count, 8c attempts, 
but fails in proving, a second trespass 
on another count, proving it against 
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Discharge to all.] — Lendall & Pinfold’s Cask 
(1584), 1 Leon. 19 ; 74 E. B. 18. 

45. .] — Anon. (1585), 3 Leon. 122 ; 

74 E. B. 580. 

46. ,] —Cocke v. Jennor, No. 32, 

ante. 

47. .] — Bawlinson V. Oriett (1689), 

Garth. 90 ; Holt, K. B. 1 ; Comb. 144 ; 1 Show. 

75 ; 90 E. B. 601. 

AmMiaiioyia : —"Keldi, Wado v. Stiff (1827), 1 Moo. 8c P. 2G. 
Mentd. Henry v. Uoldney (1846), 15 M. & W. 4»4. 

48. Trespass of separate kinds — Trespass to goods 
by one — Trespass to person by others — Validity of 
joint judgment.] — Cutsworth’s Cask (1672), Sty. 
J53; 82 E. B. 005. 

Annotation : — Mentd. A.-Q. v. Hnck (1856), 11 F.xcb. 763. 

49. Plea of tenancy in common — Between plain- 
tiff Sc other defendant.] — In trespass against two, 
one (loft, cannot plead a tenancy in common 
between pltf. & other deft. ; but if he do, a 
replication of sole seisin traversing the tenancy in 
common, may conclude to the country. — 11 aywood 
V. Davis (1702), 7 Mod. Rep. 101 ; 1 Salk. 4 ; 87 
E. B. 1120. 

Aimotation : — Mentd. Street Hopkiason (1736), 2 Sira. 
1055. 

50. Licence to one defendant —Discharge to all.] 


— Biggs v. Benger (1724), 2 Ld. Raym. 1372 ; 
92 E. B. 394. 

51. Justification by one joint trespasser — Reply 
thereto — Rejoinder embracing all trespassers.] — 

Trespass against three, for assault & battery. 
Plea, not guilty, by all ; & by one a justification in 
defence of his freehold. Replication, that he used 
more force than was necessary. Be joinder, that 
all defts. did not use more force tlian was necessary. 
Demurrer & joinder : — Jleld : the replication was 
good. Sc the rejoinder bad. — Morrow v. Belcher 
(1825), 4 B. & O. 704 ; 7 Dow. By. K. B. 187 ; 
4 L. J. O. 8. K. B. 42 ; 107 E. B. 1223. 

52. Non-suit as to one— Verdict against re- 
mainder.] — In a joint action of trespass against 
several defts. there cannot be a non-suit as to on(" 
& a verdict against the others. — B evett v. 
Browne (1828), 2 Moo. <fcP. 18 ; 0 L. .T. O. 8. C. P. 
194. 

53. Party assenting to trespass — Whether joint 
trespass — Party taking benefit of trespass.] — 
Wilson v. Barker, No. 475, post. 

Joint trespass by husband & wife.] —See 

IIiTRBAND & Wife, Vol. XXVII., p. 215, Nos. 
1870, 1871. 

Assessment of damages.] —See Damages, Vol. 
XVir., pp. 102, 103, Nos. 019-014. 
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Sec t. 1.— what constitutes. 

Sub-sect. 1. — In General. 

54. Every invasion of property— Although no 
damage caused.] — If another ride in a pathway 
in my land I may have an action, because it is 
an invasion of my property Sc an injury to my right 
(Holt, C..T.). — ^Asimv v. White (1703), as reported 
in () Mod. Bep. 15, 54 ; 2 T.d. Baym. 938, 955 ; 
87 E. H. 810, 810 ; on appeal^ 1 Bro. Pari. Gas. 02, 

Annotations : -Consd. Kmbroy v. Owen (1851), 0 Kxch. 353. 
Apld. Nioldln v. Williams (1854), 10 Exeb. 259 ; Neville 
V. London Express Newspaper, 119191 A. C, 308. Distd. 
Mttiiton V. Jlroekiebank, [I923J 2 K. B. 212. Refd. 
KendalJ v. .Tohn (1708), Fortes. Rep. 101 ; Chapman r. 
i'lekcrsffiil (1762), 2 Wils. 115; Harman v. Tappenden 
(1801). 1 East, 555 ; Williams v. Mostyn (1838), 4 M. ic W. 
145 ; Rochdale Canal Co. v. King (1851), 1 1 Q. B. 135 ; 
Fotherby v. Met. Ry. (1866), L. R. 2 0. P. 188 ; Smith 
V. 'J’hackerah ( I 806), L. R. 1 C. P. 564 ; Morgan a. Mot. Ry. 
(1868), 37vL. .1. C. 1*. 265 ; Metropolitan Board of Works 
?•. McCarthy (1871), L. R. 7 H. L. 213 ; Wood r. Woad 


(1874), L. R. 9 Exch. 190; Bowen v. Hall (1881), 0 
Q. B. 1). 333 ; Allen v. Flood. 11898] A. C. 1 ; Clark r. 
London General Omnibus Co., fl906] 2 K. B. 648 ; 
Hammorton v. Dysart, (1916] 1 A. C. 57 ; Wcld-Blnndoll 
V. Stephens, [1920] A. C. 956 ; Everett v. Ryder (1920), 
135 L. T. 302. Mentd. R. V. Paty (1701), 2 Ld. Raym. 
1105 ; R. r. Loggon & Froorao (1718), 1 Stra. 73 ; Selwyn 
V. Honevwood (1744), 9 Mod. Rep. 419; Myddelton r. 
Wynn (1716), Wllles, 597 ; R. v. Mldhurst Borough (1750), 
1 Wils. 283 ; R. v. Montaeuto (1750), 1 Wm. Bl. GO ; 
Milward r. Serjeant (1786), 14 East, 60, n. ; Drowo v. 
Coulton (1787), 1 East, 563, u. ; R. «. Pasmore (1789), 
3 Term Rep. 199 ; Sehinotti v. Bumsted (1796), 0 Term 
Rep. 64G ; Tewkesbury Corpn. v. Diston (1805), 0 East, 
438 : Bimlett v. Abbot (1811), 14 East, 1 ; Cullen v. 
Morris (1819), 2 Stark. 577 ; Stockdale v. Hansard (1839), 
9 Ad. & El. 1 ; Ferguson v. Kinnoull (1842), 9 Cl. & Fin. 
251 ; Hampden v. Macmullen (1843), 3 Notes of Cases, 
Supp. 1 ; Hamott v. Maitland (ISD), 16 M. 8c W. 257 ; 
Pryco i\ Belcher (1847), 4 C. B. 860 ; R. v. James (1850), 

3 Car. 8c Kir. 167 ; Crouch v. L. 6c N. W. Rv. (1854), 14 
C. B. 255 ; liix p, Mawhv (1854), 18 Jur. 906 : Tozer r. 
Child (1857), 7 E. & B. 377 ; Biadlaugh r. Erskine (1883), 

4 7 L. T. 618; Ratclilfe r. Evans, [1892] 2 Q. B. 524; 
Chaffers v. Gohlsraid, [1891] 1 Q. B. 180 ; I. R. Comrs. v. 
Joicey (No. 1), [1913] 1 K. B. 445 ; Slmrnonds v. N(‘wport 
Aberearii Black Vein ,Stcam Coal Co., [1921] 1 K. B. 610. 


some of defts. only, ho Is nevortholoss 
entitled to recover for the trespass 
llrst proved. — Watson v. Riordkn 
(1837). 5 0. S. 322.— CAN. 

m. Proof of joint trespass — Pioht 
to abandon Joint trespass after proof .] — 
Ju trespass against three defts. for 
taking away logs, whicli taking 
occupied several successive days, pltL 
proved a joint trespass against all defts. 
during the first two days, after which 
one of defts. wont away ; a verdict 
having been found against the other 
two Held : the trespasses were not 
separate & distinct as to require 
pltf. to abandon the joint trespass 
before giving evidence of the trespass 
by the two defts. — Atkinson v. 
McAulkt (1859), 9 N. B. R. (4 All.) 
J4 3, — CAN. 

IFAaf must be proved — To fix 
tjcmhty on co -trespasser .] — To make a 
deft. liable os a co-trespasser it must 
appear, either that the trespass was 
oomiidtted by hla direction, or that it 
was done for his benefit & that ho 
adopted the act. — Holder v. Mc- 


Garrigle (1863), 15 N. B. R. (2 Pug.) 
02.— CAN. 

o. Liability for taking carrying 
away logs — Separate ciUting of logs .] — 
If two persons enter on land wrongfully 
& cut down trees separately, but unite 
in taking them away, by removing 
obstructions in the roads, they are 
jointly liable for the taking & carrying 
away, but not for the cutting. — Keen 
V. Seymour & Nkaus (1864), 11 
N, B. R. (6 All.) 44.— CAN. 

p. Whether one joint trespasser may 
be acquitted <£' other convicted.] — In 
a Joint action of trespass one party 
may be acquitted & the other con- 
victed. — CA3IPBKLL V. Kemp (1866), 
10 C. P. 244.— CAN. 

q. Evidence given of separate tres- 
passes — Whether right of action for 
joint trespass abandoned.] — Gagnon 
V. Chapman (1879), 18 N. B. R. (2 
P. & B.) 440.— CAN. 

PART n. SECT. 1, SUB-SECT. 1. 

541. Every invasion of property — 
Although no damage caused.] — Action 


will lie for injury to a right, though no 
appreciable damage. — Warren v. 
Dkslippes (1872), 33 U. C. R. 59.— CAN. 

54 ii. .]— Whore deft., a 

claimholder in a mine, fired a charge 
of dynamite elopo to the boundary of 
his claim, & In consequence brought 
down a quantity of the gromid of pltf., 
a neighbouring claimholder, & broke 
his boundary ^^all • — Held: this 
amounted to a trespass entitling pltf. 
to nominal damages, though done 
unintentionally without causing actual 
damage, & wTthout any negligence or 
improper method of blasting. — Stan- 
dard Diamond Mining Co. v. Com- 
PAGNIK Franoaihk (1886), 4 n. C. 
29.— S. AF. 

j., Killing kangaroos on other 

person’s property.] — Vaughan v. Gooch 
(1927), 29 W. A. L. R. 34.— AUS. 

t. .] — Where in an orijdnal 

survey an allowance for road had been 
made between certain lots, & after- 
wards, before 1810, patents wore issued 
making the allowance between other 
lots : — field : the grants must prevail, 
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Sect. ]. — What const iiutes : Sub-aerts. I <Sr2. Sects. 

2 <fc 3 : Sub-sect, 1, A.] 

55 , ,j — j 3 y t-he law of England 

every invasion of private property, be it ever so 
minute, is a trespass (Lord Camden, C.J".)* — 
Entick V. Carrington (1765), 2 VVils. 275; 19 
State Tr. 1029, 1066 ; 95 E. 11. 807. 

Annotations : — Refd. Howard v. GoHHot (18*5). 10 Q. R. 

359 ; Dillon v. O’Brien & DavlB (1HH7), 10 Cos, ( \ C. 245 ; 

JonoB V. German, (1890] 2 Q. B. 418. Mentd. Gosset v. 

Howard (1847), 10 y. B. 411 ; llarilson o. Biwh (1855), 

5E. &B. 344. 

55 . .] — A ., being possessed of a portion 

of a lam mas field over which a right of common 
existed part of the year, to(jk down the customary 
post & rail fence containing gaps through which 
the commoners’ cattle might pass, & built a wall, 
with a single doorway, at wliich they might enter 
<te return; — JRcld: this was an encroachment. 
One farthing damage s will suslain the verdict for 
pltf. in an action of trespass. — Kitchen v. Knight 
(1824), M‘Cle. 37.S ; 148 E. H. 150. 

57, Abuso of legal right.) Ku shell (Lady) v. 
Nottingham (Lord) (1606), as r(‘poited in Moore, 
K. B. 780 ; 72 E. K. 900. 

Annotaiions : — Befd. ITeintnliigs v. Stoko Pogrcfl Golf Club, 

(19201 1 K. B. 720. Mentd. Rutland’s Case (1609), 8 

Co. Hep. 55a ; 11. v. Holey (1707), 2 Salk. 594. 

58. .) -Where a party claims a rigid to use 

a piece of ground belonging to another for a lawful 
purpose, lie must use it for sucli pur])oso in a 
lawful ])roi)er way, otherwise' he will be con- 
sidered a trespasser. — Kitc'H v. Fitch (1797), 2 
Esp. 541 ; 170 E. II. 449. 

69. .] -Where comrs., under an Act of 

Parliament, have taken a piece of land into a 
turnpike road, the legality of wdiioli conduct is 
disputed : — Held : ejectment would not lie for 
the recovf'ry of the land so alleged to be illegally 
taken possession of by the comrs., for it is impossible 
for the ct. to consider either of the comrs. in the 


light of a “ tenant in possession,” on whom 
notice of the action must be served by the lessee 
of pltf. in such an action. Semble : the proper 
remedy of the party is by an action of trespass 
against the comrs. — Doe d. Smith v. Roe (1839), 
3 .T. P. 754. 

60. Breaking & entering — What amounts to.] — 

In an action of trespass for breaking & entering 
pltf.’s apartment, it appeared that pltf. had taken 
turnishi'd lodgings in deft.’s house for a term. & 
that the only entrance to them was through deft.’s 
street door & lobby ; & the evidence to show the 
breaking & entering by the deft, was, that before 
the term had expired deft, had prevented pltf, 
frf>m entering the house, telling him lie should no 
longer have the apartments: — Held: (1) this 
was sufllcient evidence for the jury to infer a 
breaking & entering of the apartments by deft. 

Pltf., by the permission tif deft., had placed a 
brass plate, with his name upon it, on the outer 
door ; At tlie declaration, after alleging the breaking 
& entry into the apartments, alleged that during 
the time aforesaid, to wit, etc., deft, removed 
took a certain brass plate from the outer door of 
the dwelling-house, & kept it so removed, etc. 
Deft. i>leaded {inter alia), that pltf. was not 
posses.sed of the brass plate. There was no evi- 
dence, &, no point made at the trial, as to wiiether 
or not the plate was affixed to the door ; — Held : 
(2) it must now be assumed that it was not ailixed, 
& trespass w’ould, therefore, lie for the removal of it. 
Qu. : whether it would have lain if it had been 
proved to be affixed ; (3) the removal of it was 
sufficiently charged in the declaration, as against 
deft, who liad pleaded to it, as a distinct trespass, 
& not as aggravation only. — Lane v. Dixon (1847), 
3 C\ B. 776 ; 10 L. J. 0. P. 129 ; 8 L. T. O. W. 310 ; 
11 Jur. 89 ; 130 E. Li. 311. 

Annotation : —As to (3) Consd. Ciiilowifl v. Laurlo (1848), 12 

g. B. G40. 


& pltffl., to whom one of the former 
lots belonged, could recover for a 
trespass on that part of his lot claimed 
as an allowance for road. — F ikld i\ 
Kemp (1834), 3 O. H. 374.~CAN. 

U. .1 — BoUI.TON V. SUANl) (1853), 

10 (J. 0. K. 351.— CAN. 

a. -.] — Ross V. Hunter (1882), 

7 H. C. R. 289.— CAN. 

b. .] — Grand Junction By. Co. 

V. Midland Ry. Co. (1882), 7 A. R. 
«81.— CAN. 

0 . .] — Deft, went on pltf.’s field 

to cut hay without the letter’s per- 
mission. The field was laid out in 
lots. Deft, removed a number of 
survey posts, necessitating a ro- 
survey : — Held : deft. liable in 
damages. — Oliphant r. Fisukr (1909), 
12 W. L. R. 636.— CAN. 

67 i. Ahuae of legal right.] — Where a 
statute gave power to certain persons 
to enter on lands near a bridge to 
guarry stone to repair the bridge, 
doing no unnecessary damage therein : 
— Held : any abuso of power by excess 
was punishable in trespass. — Myers 
V. Howard (1834), 4 O. S. 113.— CAN. 

67 il. .] — A party who enters 

unon & takes possession of land to 
which he has a right, may maintain 
trespass against a person who, being in 
possession at the time of entry, wrong- 
fully continues upon the land. — 
McDonald v. Sutherland (1855), 2 
N. S. R. (James) 363.— CAN. 

67 ill. A surveyor sued In 

trespass cannot justify an entry upon 
the lands of one neighbour for the 
purpose of making a mere private 
survey for another neighbour. — T urn- 
BULL i>. MoNaught (1864), 14 C. R. 
376.— CAN. 

67 Iv. .] — Where half lots, under 


the double-front system of survey, 
<lld not correspond or meet in any 
point, land was taken bv the muni- 
cipality from pJtf.’s lot, in order to 
make a road to join the side lino road 
allowances, wdlhout tho passage of 
any bj e-law for tho purpose : — Held: 
there was no power so to do, & trespass 
would lie against the municipality. — 
Taylor v, VERn.AM Township Muni- 
cipal CoKPN, (1870), 21 C. B. 154.— 
CAN, 

67 V. ,] — Dkvkr r. South Bay 

Boom Co. (1872), 14 N. B. H. (I Pug.) 
109.— CAN. 

67 vi. .1 — Deft., a pathmaster, 

without any instructions from tho 
municipal council, 6c In defiance of 

J )ltf.’8 warning, threw down pltf.’s 
euces ploughed up his laud. In order 
to open up streets which were laid down 
on a plan of part of pltf.’s land, made 
by a former owner. Sc found in tho 
registry office : but It was not marked 
registered or filed, no sale was shown 
to liavo been made according to It, & 
the streets had never been opened or 
used Held : deft, was not acting 
within his jurisdiction, & was liable in 
trespass.—CROOKfl v. Williams (1876), 
39 U. C. R. 680.— CAN. 

67 vii. .] — PicTou School Trus- 
tees V. Cameron (N. H.) (1879), 2 
S. C. R, 690.— CAN. 

67viii. .] — Deal r. Cook (1903), 

23 C. L. T. 70.— CAN. 

67 lx. .] — Foley v. South 

Qu’Appkli.b Municipality (1910), is 
W. L. R. 264.— CAN. 


67 X. .] — Clark v. Milligan, 

[1920] 1 W. W. R. 1044.— CAN. 

67x1. .] — Jukes v . MiSKELiy, 

[1923] 2 D. L. R. 661 ; 33 Man. L. H. 
h ; (19231 1 W. W, R, 3067.— CAN. 


67 xii, .] — A private Individual 

cannot justify an iniury to property 
in the possession Sc enjoyment of 
another upon tho mere ground that 
such property W'os a public nuisance. — 
McLOUOHLAN V. MARriN (1864), 5 

Nlhl. L. R. 44.— NFLD. 

57 xiii. .] — Where deft., a road 

comr., cut & damaged the roots of 
trees of a proprietor abutting on the 

f )ul)lic road whilst in the onurso of 
evening the same & undermined his 
fence. In an action for damages : — 
Held : as tho trees were planted since 
the road was conatructod, there was 
no liability, as the owner should have 
guarded against their roots intruding 
on tho highway.— Evanh v. Bei.l 
(1891), 7 Nfld. L. R. 664.— NFLD. 

67xiv. .] — A private road leading 

from a public road to minors’ houses 
6c to a coal pit, which was In the 
exclusive possession of the tenant of 
the colliery & of his workmen as 
Inhabitants of the houses was entered 
upon against the remonstrances of the 
coalmaster by a number of pteketers, 
for tho purpose of dissuading the 
minors from working on a certain day. 
In a petition by the coal masters, 
praying that the plcketors should bo 
mterdloted from trespassing on the 
road, defenders asserted their right to 
use the road as they had used it : — 
Held : the use made by the picketers 
of tho road was a trespass. — Merry Sc 
Cuninohame V. Aitken (1896), 22 
R. (Ct. of Sees.) 247 : 32 He. L. R. 175 ; 
2 H. L. T. 423.— SCOT. 

d. Liability of master, ] — Where 

a contractor was employed by deft, 
to build a dam, deft, to supply the 
necessary timber, the same to be cut 
& hauled by tho contractor, 6c the 
contractor wrongfully trespassed on 
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61. Exercise ol statutory duty.] — Where the 
legislature has imposed on any persons duties 
the discharge of which requh'cs entry on lands, 
these duties are imposed irrespective of the owner- 
ship of the lands in question, &> acts done in duo dis- 
charge of such duties do not constitute a trespass. 
— West Hartlepool Corpn. v. Robinson (1897), 
75 L. T. 077 ; 01 J. P. 200 ; 45 W. R. 312 ; 13 
T. L. R. 182 ; 41 Sol. Jo. 257 ; ajSfd., 77 L. T. 387 ; 
02 J. P. 35 ; 46 W. K. 218 ; 14 T. L. R. 18, O. A. 
Annotation: — Mentd. Itc Stoker & Morpeth Corpn. (1914), 
84 L. J. K. B. 1109. 

.] — Scpf generally. Titles passim. 

Use of own property to another’s trust.] — Sec 

Nuisance, Vol. XXXVI., pp. 187-199, Nos. 311- 
389. 

Particular instances.] -See Sect. 1, sub-sect. 2, 
post. 


SuB-SE(T. 2 . — Particular Instances. 

Aerial traffic — Trespass by.] — See Screet & 
Aerial Traffic, Vol. XLIJ., p. 880, Nos. 259, 
260. 

Animals.] — Se(, generally. Animals, Vol. II., 
pp. 201 et seq. 

Billeting of troops.]— Nrc Royai. Forc es, Vol. 
XXXIX., pp. 327, 328, Nos. 140-115. 

Compulsory purchase — Unauthorised entry by 
promoters.] — See Compulsory I’urchase of 
Land, Vol. XL, pp. 213 215, Nos. 072-994. 

Distress — Wrongful levy.]- See Distress, Vol. 
XVIII., pp. 254 ei seq. 

Docks — Wrongful occupation.] — See Siiippinc., 
Vol. XLT., p. 957, No. 8518. 

Easements.]— Easements, Vol. XTX., pj), 
1 ft seq. 

Ecclesiastical property.] — Sec Ecclesiastic al 
Law, Vol. XIX., pp. 210 ei seq. 

Execution— Wrongful levy.] — See Execution, 
Vol. XXI., pp. 407 et seq. 

Executors — Entry to remove fixtures.] - See 
Exec utors, Vol. XXllL, p. 304, No. 3690. 

Electric light undertakers — Breaking up streets.] 
— Sec Electric Lighting, Vol. XX., pp. 201, 202, 
Nos. 18-20. 

Ferries.]— iS'er Ferries, Vol. XXTV., pp. 907 
ei seq. 

Fisheries.]— aS'c’c Fisheries, Vol. XXV., pp. 1 
et seq. 

Game — Infringement of rights.] — See Came, 
Vol. XXV., pp. 304, 306, Nos. 130-135. 

Harbouf— Improper user,]— See Shipping, Vol. 
XLI., p. 957, No. 8517. 

Highways.]— aSVc Highways, Vol. XNVI., pp. 
250 et seq. 

Markets & fairs— Disturbance.] — See Markets, 
Vol. XXXIll., p. 558, Nos. 398-401. 


Unlawful erection of stalls.] — See 

Markets, Vol. XXXIII., p. 529, Nos. 61, 62. 

Removal — Resort by public to former 

market.]— aS'c’c* Markets, Vol. XXXIII., p. 534, 
No. 115. 

Mines — Interference with mining ways & way- 
leaves.]— iSee Mines, Vol. XXXIV., pp. 720, 721, 
Nos. 1042-1048. 

Wrongful abstraction of minerals.] — See 

Mines, Vol. XXXIV., pp. 651-652, 655, 656, Nos. 
488-498, 554. 

Discharge of water.] — See Mines, Vol. 

XXXIV., p. 726, Nos. 1076-1077. 

Partnership property — Entry by partner after 
termination of partnership.] —<9^6 Partnership, 
Vol. XXXVI., p. 499, No. 1664. 

Party-walls.] — See Boundaries, Vol. VIT., pp. 
303, 304, Nos. 258, 260, 266. 

Pawn — Entry to remove.] — See Pawns & 
Pledges, Vol. XXXVII., p. 20, No. 102. 

Repair of demised premises — Entry by landlord.] 
— See Landlord I'enant, Vol. XXXI., p. 343, 
Nos. 4803-4866. 

Revenue authorities — Wrongful entry by.] — 
See Revenue, Vol. XXXIX., p. 223, Nos. 33-42. 

Seashore.] — See W aters & Watercourses. 

Sewage, escape of.] —See Nuisance, Vol. 
XXXVI., pp. 189-191, Nos. 317-322. 

Tramways -Ralls laid without necessary con- 
sent.] — See Tjcamways Light Railways, 
p. 341, No. 15, ante. 

Trees— Liabilities of adjoining owners.] — See 
Agriculture, Vol. 11., pp. 63-66. 

Wrongful cutting down.]— See Agri- 
culture, Vol. 11., p. 112, Nos. 042-947 ; Land- 
lord & Tenant, Vol. XXXL, p. 36, Nos. 1819, 
1820. 

Waste — As between landlord & tenant.] — See 
liANDLORD & Tenant, Vol. XXXL, pp. 355, 536, 
Nos. 4973, 4987-4989, 4097. 

Watercourses.] — Sec Waters & Water- 
courses. 


Sect. 2.— TRESPASS COMMITTED ABROAD. 

See Conflict of Laws, Vol. XT., p. 346, Nos. 
332-334 


Sect. 3.— RIGHT TO RELIEF. 

Sub-sect. 1. — Necessity for, and Sufficiency 
op Pos'^ession. 

A. In General, 

62. General rule — Possession necessary.] — If 

oiif‘ intrude upon the possession of the King & 
another man enters upon liim, he shall not have an 
action of trespass for that entry ; for he who is to 


pltf.’B land & out down & nted his 
Trees : — Held : that defts. wore liable, 
as in the outting: of the trees the con- 
tractor was actiryj as the servant of 
deft. — Fulton v. Maple Leap Lumber 
Co. (1914), 14 E. L. 11. 354 ; 17 D. L. Tl. 
128.— CAN. 

e. Jurisdiction to mrard 

mmages .] — Upon a complaint of a 
landowner that the railway co. had 
run a spur track through his land, using 

S art of his land to obtain water, & 
amoging his crops, it appeared that 
no order bad been obtained from the 
Board authorising the spur track, & 
that no proceedings for expropriation 
had been taken by the co. under 
Railway Act : — Held : the oo. was 
merely a trespasser, & the Board had 
no iunsdictlon to award complainant 
damages for the trespass. — He Mason 


& Canadian Pacific Ry. Co. (1914), 28 
W. L. R. 092.— CAN. 

f. Self-supporting ivalJs touching — 
No trespass.] — Whore parties build 
adloining houses & erect tbe walls os 
close os possible to the boundary lino 
so that tno walls aro In contact, it Is 
no trespass on either side but a 
necessary result of the full exercise 
of their legal rights. — McCalman v. 
Hill (1852), 3 Nfld. L. K, 261.— NFLD. 

PART 11. SECT. 3, SUB-SECT. 1.— A. 

62 i. General rule — Possession ncces- 
jwri/. 3— Where pltf. brought trespass 
for cutting wood on land : — Held : 
he must show an actual possession. — 
Cameron v. McDonald (1844), 3 

N. S. R. (2 Thom.) 240.— CAN. 

6211. .1 — To support an 


action of trespass, upon the plea of 
the close not being the close of pltf., 
pltf. must prove an actual & immodlate 
occupation of the locus in quo, & tbe 
quesrlon of possession Is a question of 
fact for tho jury. — M cNeil v. Train 
(1848), 5 U. C. R. 91.— CAN. 

62iii. .1 — CfREELMAN V, 

Atkinson (1857), 8 N. B. R. (3 All.) 
450.- CAN. 

62lil. .1 — Madras Board 

(Governor) v. Ryan (1861), N. B. 
Dig. 746.— CAN. 

62 iv. .] — To maintain 

trespass, pltf.'s possession should have 
the characteristics of the possession of 
a permanent owner, shown by acts 
done with the apparent object of taking 
possession as owner : mere casual acts 
of a transient or temporary nature, 



380 


Trespass, 


Sect, 3 . — TUghi to relief: Svh-apct. I, A. & B.] 

have & maintain trespass ought to have a posses- 
sion ; but in such a case he has not a possession for 
every intruder shall answer to the King for his 
whole time & every intrusion supposes the posses- 
sion to be in the King (Anderson, C.J.)* — ^Anon. 
(1586), 4 I^on. 184 ; Godb. 133 ; 74 E. It. 809. 

J n7wiati(m :—Consd, Hari>er v. CharlcBWorih (1825). 3 

L. J. O. S. K. B. 205. 

63. Carey v. Hinton (1734), 

Kel. W. 153 ; 2 Barn. K. B. 363 ; 7 Mod. Bep. 213 ; 
Kidg. temp. II. 67 ; 2 Stra. 973 ; 25 E. B. 542. 

64. .] — Trespass is a possessory action 

only to be brought by person in possession, & 
from time of possession. — Stan YNor out v. Cosins 
(1746), Barnes, 456 ; 94 E. K. 1002. 

65. .J- — in order to maintain the action 

pltf. ought to have iiad possession, actual or con- 
structive (Tindad, C.J.).— Topham V. Dent (1830), 
6 Bing. 515 ; 4 Moo. & P. 264 ; 8 L. J. O. S. V, P. 
172 ; 130 E. K. 1379. 

66. - - Brown v. Notify, No. 161, 

post. 

B. Necessity for Title in addition to Possessio}). 

67. Whether possession sufficient.] — .Tones v . 
Craves (1654), Sty. 427 ; 82 E. B. 834. 

68 . ,] — in tr(‘spass pltf. need not mahe 

title.- — CosLYN V. Williams (1720), Fortes. Bep. 
378 ; 92 E, B. 900. 

Annotation :■ Refd. Cary v. Holt (1745), 11 East, GU, n. 


69. .] — Pltf., who had built a chapel, 

conveyed it to deft, by a deed, the validity of which 
was questionable. Deft, took possession, & 
gave the key to a gardener, who, with his per- 
mission, lent it to pltf. to preach in the chapel. 
Pltf. thereupon locked the chapel, & refused to 
redeliver the key : — Held : he had not sullicient 
possession to maintain trespass. 

Possession alone is indeed sufficient fto sue in 
trespass] as against a wrongdoer, but it must be 
clear & exclusive possession (Best, (J.J.). — 
Bevett r. Brown (1828), 5 Bing. 7 ; 2 Moo. & P. 
12; 6 D. .r. O. S. C. P. 194 ; 130E. B. 961. 
Annotation : — Reid. Ilumphroy v. Nowland (18G2), 15 
Moo. r, C. C, 343. 

70 . ;] — In trespass the declaration stated 

that deft, broke entered a “ certain close of 
pltf.,” <fe deft, pleaded tliat the close was not 
pltf.’s close: — Held: the possession, & not the 
ownership of the close, was in issue. — Heath v. 
Milward (1835), 2 Bing. N. C. 98 ; 1 Hodg. 198 ; 
2 Scott, 160 ; 4 L. .T. C. P. 292 ; 132 E. B. 39. 
Annoiaiiona : — Apld. Anhmoro v. Hardy (183G), 7 C. & P. 

501. Consd. Uiuwnor. Dawson (1840), 12 Ad. &; EJ. G24 ; 
Jones r. Cbajnnaii (1840), 18 L. J. Ex. 45(i. Refd. EJoinlnj? 
r. Cooper (IH3G), 5 Ad. & Kl. 221 ; Carnaby v. Welby 
(1838), 8 Ad. te El. 872 ; Parnell v. Younff (1838). 7 L. J. 
Ex. 80 ; Whlttlnprton v. Hoxall (1843), 5 Q. P. 139 ; (^)ver- 
dale V. Charlton (1878), 2G W. R. 087. 

71 . — ,] — A i)ossessory rigid, sufficient to 
sustain trespass, may be resorted to, oven after 
it has appeared that pltf. has in fact no legal title, 


few In imrnber & occuniup at long 
intervals, are not 8utIlclent.--Ciii)NKY 
V. Hates (1802). 10 N. H. ll. (5 All.) 
395.— -CAN. 

62 V. — .] — JowKTr V. 

IlAACKK (18G1), 14 C. P. 447.— CAN. 

62 Vi. — .]- Mahon r. Mo- 

Cully (1808), 7 N. S. K. (J G. & O.) 
323,— CAN. 

62 Vii. — - .1- SiTKY V. Mc- 

Hefffy (1808), 7 N. S. U. (1 G. & O.) 
350.— CAN. 

62viii. - — .] — FALMoerru 

fCHUUCH Wardens) v. Vauohan 
(1870), 11 N. 8. |{. (2 It. & (\) 438. - 

CAN. 

62 ix. Morr v. Fkknor 

(1876), 10 N. 8. K. (1 R. 6c, C.) 387.— 

CAN. 

62 X. — Johnston v. 

Christie (1880), 31 C. P. 358.— CAN. 

62 xi. — — — Mtgees. ont of 

nossesaloi), after their Interest In the 
land has eeasetl to exist, cannot 
maintain an action for trespass to the 
land eominlttod whllo they held tho 
title, or recover the value of property 
severod during tho same period. — 
Brown r, Brookfield (1893), 24 
N. 8. R. 470 ; 22 8. C. R. 398.— CAN. 

62 xii. — - — .] — Garrioch r. 

McKay (1901), 13 Man. L. R. 401.— 
CAN. 

62 xiii. — — - -.1 — Leadley i\ 
Gaetz (1904), 0 Ton*. L. R. 98.— CAN. 

62 xiv. — .] — Johnson v. 

Calnan (1907), 3 E. L. R. 05; 38 

N. B. R. 52.— CAN. 

62 XV. .] — McGaw V. Fisk 

(1908), 38 N. B. B. 354; 4 E. L. It. 
512.— CAN. 

62 xvi. - — .] — Fox V. Ross 

(1912), 22 O. W. R. 244 ; 3 (). W. N. 
134 7 ; 3D. L. R. 878.— CAN. 

62 xvli. .] — Christie v. 

Burris (1923), 50 N. S. R. 385.— CAN. 

62xviii. .1 — Harper v. 

Harper (1901), 20 N. Z. L. R. 317.— 
N.Z. 

62 xix. .1 — It is sufficient 

for pltf. bringing action for trespass to 
prove his lawful occupation at the date 
of such trespass, & not his title to tho 
land. — B reda v. Hofmevr (1837), 3 

M. 459.— S. AF. 


5 :. Whethtr actual entry neresaary 
iff ore action tafcrn. J— Though pltf. 
ill an action of trespass bo not in 

E osHCHsion at the date of tho trespass, 
e can maintain tho action If ho ho<l 
a right to possession at that date, & 
ho has entered into possession before 
action brought. — Wynne v. Green 
(1901), 1 8. R. N. 8. W. 40 ; 18 N. 8. 
W. W. N. 41.— A US. 

ji, — . — Entry upon land by 

a person entitled to tho possession 
thereof related back to the time when 
his legal rlgbt to enter aoenicd, so as 
to entitle him to recover as against a 
wrongdoer for a trespass committed 
between the time when tho right to 
enter accrued & that of the actual 
entry. — E brkib v. Rf.wf.ij., 11908] 
V. L, It. 261.— AUS. 

— King’s grani 

enables the grantee to maintain trespass 
without actual entry. — Clench i\ 
Hendricks (1820), Tuy. 403. — CAN. 

I.- .] — A grant from tho 

Crown of a privilege to build mills In 
tlie bod of a river, does not convey 
any riglit to tho soli : therefore the 
grantee cannot, before actual entry 
in the exercise of the privilege, maintain 
trespass against a person for building 
a mill upon the place where tho 
l)rlvllogo was granted. — Frink v. Hill 
(1831), N. B. Dig. 242.— CAN. 

m. .] — A deed registered 

under tho Act 26 Goo. 3. c. 3, will not 
enure to give possession to tho gi'antec, 
so as to enable him to maintain trespass 
against a person in the actual adverse 
possession of tho land, & who took 
possession subseouent to the registry 
of the deed (Sr the entry of the pltf, 
under it, & continued such possession 
for several years before the alleged 
trespass. — Dunham v. R. (1831), N. B. 
Dig. 744.— CAN. 

n. .] — Where after de- 

livery of a deed the grantor remains 
in possession, trespass will not lie 
against lilm or his tenant for cutting 
trees previous to actual entry of 
grantee.— Lanoillb v. Lanqillk 
(1841), 1 N. S. R. (1 Thom.) 159.— CAN. 

o. .1 — Foster v. Foster 

(1853), 10 U. C. R. 607.— CAN. 

p. .] — A license granted by 

the Govt, to cut Itimber on Crown 


land, gives tho licensee no interest In 
tho laud ; therefore he cannot maintain 
trespass under Rev. 8tat. c. 133, against 
a person for entering on tho land, (y 
cutting down 6c taking away the trees. 
— BRKCKENRIDOE V. WOOLNER (1850), 
8 N. B. R. (3 All.) 303.— CAN. 

q. ,] — Ball v. Youno 

(1859), 8 C. P. 231.— CAN. 

r. .1 — Barrie Township 

CoRPN. V. Gillies (1871), 21 C. P. 213. 
—CAN. 

t. .] — Cameron v. Hunter 

(1873), 34 U. C. R. 121.— CAN. 

u. — .] — Armstrong v. Me- 

GoURTY (1882), 22 N. B. R. 29.— CAN. 

a. .] — Baker v. Mills 

(1880), 11 O. R. 253.— CAN. 

b. .] — Where a person is 

in possession with tho assent of tho 
Crown, paying rent, or where a person 
is a purchaser although tho patent 
has not issued, such person can main- 
tain trespass against a wrongdoer. — 
Bruteav. Rose (1890), 19 O. R. 433.— 
CAN. 

c. Extinguishment of right of action 
— Bg ncxjuiesve7we.] — A person in pos- 
session of land upon which another 
enters & commits a trespass docs not, 
by ollowdiig the trespasser to continue 
in tho exclusive possession of the land 
for a period of nine months, thereby 
lose his right to maintain an action of 
trespass for the original Avrongful 
entry. — Appleby t\ Devine (1883), 23 

N. B. R. 198.— CAN. 

d. Effect of incloaure by another .] — 
Tho mere enclosure of the land of 
another, by the adjoining proprietor, 
by a fence put up with tho consent of 
& by arrangement with the owner, 
for the purpose of protecting tho lands 
of both against cattle, does not dis- 
possess the owner, nor prevent him 
from maintaining trespass against 
any one Intruding therein, or using 
his land for purposes other than that 
for which it was enclosed. — Conway 
V. Bhookman (N. S.) (1903), 35 8. 0. R. 
185.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— B. 

671. Whethtr poasenaion aufficitnt .] — 
May V . Martin (1885), 11 V. L. R. 
562.— AUS. 
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&, when the lociis in quo is the soil of a street, & the 
only actual possession he sets up is by his recent 
commencement of a building upon the locus in 
quo, the pulling down of the incomplete walls of 
which was pulled down on the suggestion that 
they constituted a nuisance to a highway. Thus, 
where pltfs. in trespass, the owners of a street of 
houses, failed to show that the deed under which 
they claimed conveyed the soil of the street, & the 
trespass complained of was in pulling down the 
wall of a house they were building across one end 
of it, wlxich had been commenced a short time be- 
fore, defts., Highway Comrs., pleaded not pos- 
sessed, <fe justified in abatement of a nuisance on 
a highway, but did not justify under the owner of 
the soil ; it was held, that pltfs. had a ijossessory 
right suflicient to sustain the action, & were 
entitled to resort to it upon the issue on not 
possessed ; & on such evidence, iinr(‘butted, & 
the locus in quo not being proved to be )>art of 
the highway, pltfs. ultimately recovered. — Evkuy 
V, Hmith (1857), 20 L. J. Ex. 314. 

Annotations : — Refd. Covcrdale v. Charlton (1878), 2G \V. 11. 

687. Mentd. Heartlcy v. Banks (1859), 28 L. J. O. P. 141. 

72. Against wrongdoer.] — In trespass, 

possession is a sufficient title against a wrong- 
doer. — Dent v. Oliver (1000), Cro. Jac. 122 ; 79 
E. B. 100. 

Annotations : — Reid. St. John v. Moody (1G75), 1 Vent. 274 ; 

Cary v. Buckhurst (1086), Comb. 31. Mentd. Keble v. 

nickerinerell (1707), Kel. 273 ; Scot v. Shepherd (1773), 

2 Wm. Bl. 892. 

73. — Bird v. Stroud (1090), 3 

Salk. 12 ; Holt, Iv. B. 140 ; 91 E. B. 001 ; sub nom. 
Birt V. Strode, 12 Mod. Bep. 97 ; sub nom. 


Burk v. Strowd, Comb. 370 ; sub nom. Strode v, 
Birt, 4 Mod. Bep. 411, 418 ; Skin. 621 ; 1 Com. 7. 
Annotations : — Mentd. Dorn v. Gashford (1696), 1 Com. 44 ; 

Iveson V. Moor (1698), 1 Com. 58 ; Winton Corpn. v. 

WUkes (1705), 2 Ld. llaym. 1129. 

74. .] — In an action against a wrong- 

doer possession may perhaps be primd fade a 
sufficient title (Asiihurst, J.). — Stocks v. Booth 
(1780), 1 Term Bep. 428 ; 99 E. B. 1177. 

Annotations: — Reid. Newcastle v. Clark (1818), 2 Moore, 

C. P. 666 ; Spooner v, Brewster (1825), 10 Moore, C. P. 

494. Mentd. Morgan v. Curtis (1828), 3 Man. & Ry. K, B. 

389 ; Crisp r. Martin (1876), 2 1*. D. 15; Philipps v. 

Halliday, 11891] A. C. 228 ; Proud v. Price (1893), 62 

L. J. Q. B. 490. 

75. .] — Harper v. Charles worth, 

No. 118, 2 josL 

76. .]— Purnell v. Young, No. 312, 

post. 

77. •] — In trespass for breaking A 

(uitering pltf.’s house & taking liis goods, defts. 
I)leadod, as to the house, that pltf. was not pos- 
s(‘ssed thereof ; as to the goods, that they were not 
pltf .’s property. Issues were joined on tliese pleas. 
D(‘fts. also pleaded, as to the breaking A; entering 
two other pleas, justifying under afifa. & warrant 
of execution against the goods of B., which warrant 
was duly delivered to one of defts., a bailiff, to be 
executed *, that goods of B. liable to be taken under 
the execution were in the house, & that, by virtue 
of the writ & warrant, defts., being the sheriff, 
bailiff, etc., broke Ac entered, etc. Beplication, 
that although the writ issued & was delivered 
to the sheriff, & the warrant was made by him & 
delivered to the bailiff, in manner & form, etc., 


721. Against wrongdoer.] — 

HAitny V, Wise (1856), 2 Loggo, 897. — 
AUS. 

72 ii. .] — Pltf. obtained a 

lease under the groat seal for a lot of 
laud, & llnding deft. In possession as 
an intruder, gave blm notice of the 
lease, & requested him to leave the 
lot. Deft, afterwards cut off some 
valuable timber, for which ewit pltf. 
brought trespass : — Held : pltf. could 
recover without further proof of entry. 
—St. Leqeu V. Manahan (1830), 5 
O. S. 89.— CAN. 

72 ill. Morrison v. 

McAlpin (1842), 3 N. B. K. (1 Kerr) 
650.— CAN. 

72 iv. .]— Where A., the 

owner of land, encroached upon an 
adjoining lot of the Crown, & took throe 
suooessive crops off It without any 
permission ; & another person who bad 
taken possession of the same land, also 
without license, about ten years before, 
& paid taxes & made clearings on it, 
warned oil A. after ho had taken the 
third crop, & then cropped the land 
himself : — Held : A. had no property 
or possession to maintain trespass 
against him for that crop. — Killichan 
V. Robertson (1842), 6 0. S. 458.— 
CAN. 

72 V. .] — Ejectment can- 
not bo sustained by a mtgor. against 
u stranger whore the mtgo. is overdue 
& unsatishod, the fee & light of 

S ossessiou being in the mtgeo. — D oe d. 
IoBkrmk V. Lundy (1843), 1 U. C. 11. 
186.— CAN. 


72 Vi. Gallaquer 1 

Brown (1847), 3 U. C. K. 350.— CAN. 

72 vii. .] — Moran v. Lair 

(1847), 5 N. B. 11. (3 Kerr) 403.— CAN 

72viii. .1 — SrLLfl r. Hun 

(1858), 16 U. C. B. 521.— CAN. 

72 ix. Ferguson i 

CAl?^ (1859), 9 N. B. H. (4 All.) 263.- 

72 X. .]— Bowen v. She at 

(1872), 8 N. S. ll. (2 G. & O.) 607.— CAl 

72 xi. .]— JUSON V. llBl 

NOLDS (1873), 34 U. C. R. 174.— CAl 


72 xli. Dixhon V. Snet- 

SINGKR (1873), 23 C. P. 235.— CAN. 

72 xiii. .1 — Thkrian v. 

Belliveau(1875), 9 N. S. K. (3 G. & O.) 
450.— CAN. 

72 xiv. .] — McArthur v. 

Auhon (1877), 40 U. 0. 11. 576.— CAN. 

72 XV. . 1 — J loBiNSON V. Fee 

& Dean (1878), 42 U. C. 11. 448.— 

CAN. 

72 xvi. .] — SlNNOTT V. 

ScoBi.K (Man.) (1884), 11 S. C. B. 571. 
—CAN. 

72 xvii . .]— Jud. Act (O.), s. 

17 (5), onahlos a mtgor., entitled to the 
possession of land, as to which the 
mtgeo. has given no notice of his Inten- 
tion to take possession, to sue to prevent 
or recover damages in respect of any 
trespass or other wrong relative thereto 
ill nls own name only. — Pla'IT v. 
Grand Trunk By. Co. of Canada 
(1886), 12 O. K. 119.— CAN. 

72 xviii. .) — Stewart r. 

Waugh (1886), 19 N. S. K. (7 R. & G.) 
157 : 7 d L. T. 207.— CAN. 

72 xix. .) — iNCHv. Flkwel- 

LINQ (1890), 30 N. B. R. 19.-— CAN. 

72 xx. .1 — A person in 

l)osso8sion of waste lands of the Crown, 
with the consent of the C'rown can 
maintain trespass against persons 
having no title. — Nei.son & 1*okt 
S iiErPAKi) Ry. Co. v. Parker (1897), 
6 B. C. R. 1.— CAN. 

72 xxi. .] — Brookman v. 

Conway (1903), 35 N. S. R. 462.— CAN. 

72 xxii. 1 — In an action 

claiming damages for trespass the evi- 
dence showed that the locus was a 
water lot in Sydney harbour, & that 
pltf. 's title thereto was derived under a 
grant from the Crown as represented 
by the Govt, of the Province of Nova 
Scotia : — Held : the grant under which 
pltf. claimed was inoperative & void, & 
pltf. could not recover. — Kennelly 
V. Dominion Coal Co., Ltd. (1904), 
36 N. S. R. 496.— CAN. 

72 xxili. .]— Mills V. Bryce 

(1908), 7 W. L. R. 738.— CAN, 


72 xxiv. .3--A person in 

possession of Crown lauds, with tho 
consent of tho Crown, may maintain 
trespass against a wrongdoer.— Brown 
r. Motukrlode Mining Co. (1912), 20 
W. L. It. 778 ; 2 D. L. B. 277 ; 17 
B. C. K. 248.— CAN. 

72 XXV. .] — Pltf. in trespass 

claimed under dooda which gave nim 
colom* of title, & in addition, established 
a long scries of acts of possession on 
the part of his father & himself, includ* 
ing working the property, & tho use 
of tho locus, tho beach in front of the 
property, as a place for shipment of 
timber & produce & as a boat landing, 
& tbe takmg from it of whatever sand, 
gi-avel, or otlier material of that iiaturt^ 
they required : — Ilc/d : tho occupation 
shown, coupled with the deeds giving 
colom’ of title, constituted a title iu 
pltf. wliich would enable him to malu- 
taiu trespass against deft., an adjoining 
owner. — M c’Douuali. v. McDougall 
(1915), 49 N. S. B. 101.— CAN. 

72 xxvi. Ettingkr v. 

Atlantic Lumber Co. (1917), 51 
N. S. 11. 523 ; 36 D. L. B. 788 ; affd- 09 
S. C. K. 649.— CAN. 


72 xxvii. .] — 1‘iNDER Lum- 

bering & Milling Co. v. Munrok, 
11927J 3 D. L. B. 1180.— CAN. 

72 xxviii. .] — Twenty years 

undisturbed possession of a cove will 
enable tho party who has had such 
possession to sustain an action against 
a wrongdoer. — It van v. Thomas (1819), 
1 Nfld. L. K. 178.— NFLD. 


72 xxix. .1 — Graham v. 

Thomas (1876), 2 N. Z. Jur. N. S. 268. 

— N.Z. 


e. Isolated acts of trespass over 

period of years.] — Isolated acts of 
trespass, committed on wild lands 
from year to year, will not give the 
trespasser a title under Stat. Limita- 
tions. — Sherrkn V. Pearson (P. E. I.) 
(1887), 14 S. 0. R. 581.— CAN. 

f. Effect of conveyance from grantor 
to himself <fe’ others.] — A man cannot 
convoy land to himself ; therefore a 
deed of bargain Sc sale from B. to 
C., M. Sc himself. Sc their heirs, being 
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SecU 8. — liighi io relief: Sub-sect 1, i?. (fc C . (a).J 

nevertheless defts. of their own wrong & without 
the residue of the cause in their plea alleged, com- 
mitted the trespasses, etc. Issue thereon. On the 
trial, pltf. proved that he was in possession of the 
house & goods, which had been conveyed to him 
by B., & that the house was entered the goods 
taken by defts., as under the process of execiition 
against B. The case for defts. was, that the con- 
veyance was fraudulent. The judge, in summing 
up, told the jury that on the pleadings it was 
admitted that the goods were bond fide taken in 
execution under the writ ; on which point, there- 
fore, ho did not ask their opinion ; & that the main 
question was, whether or not the property was in 
pltf., the burden of proving which fact lay on him : 
— Held : a misdirection. The fact that the seizure 
was under warrant was traversable. That fact not 
being admitted on th(* record, & no evidence of it 
having gone to the jury, defts. were in the situation 
of wrongdoers, against whom possession alone was 
a sufficient title. — Carnaby v. Welby (1838), 8 
Ad. & El. 872 ; 1 Per. & Dav. 98 ; 1 Will. Woll. 6c 
H. 607 ; 8 L. J. Q. B. 22 ; 2 Jui*. 10(55 ; 112 E. 11. 
1008. 

Annotation : Refd. Ilcwill y. Macqulie (1851), 7 Exch. 80. 

78. — .j -Whittington v. Boxall, 

No. 313, post. 

79. .J - Anon. (1840), No. 152, post. 

80. — .J — There can bo no doubt 

whatever that mere possession is sufficient, against 
a person invaffing that j)osse8sion without hunsclf 
having any title whatever — as a mere stranger ; 
that is to say, it is sufficient as against a wrong- 
doer. Tlie slightest amount of possession would 
be sufficient to entitle the person who is so in 
Ijossession, or claims under those who liave been or 
are in such possession, to recover as against a mere 
trespasser (Lord IIatherley). — Bristow r. Cor- 
MiCAN (1878), 3 App. (^as. (541, IT. L. 

Annotation ReW. .Tohnston v. O’Neill, [Hill] A. ('. 552. 

81. — .J — It is a well-established 

principle in English law that possession is good 
against a wrongdoer, & the latter cannot set up 
a jti8 tertii unless h(‘ claims under it (Lord Davey). 
— ClLENWooD Lumber Co., Ltd. v. Pjuuuiivs, [1904] 
A. C. 405 ; 73 1.. J. P. V. 02 ; 90 L. T. 741 ; 
sub nom. Cdenwood Lumber Co., Ltd. v. Bishop, 
20 T. L. K. 531, P. 

Annotations : — Apld. McUhorRon v. TenilskamtuK Lumber 

Co.. [1913] A. C. 115. Refd. EaHtrrn Oonstiuclloii Co. y. 

National TruHt Co. & Hohinldt, fl9l 1] A. C. 197. Mentd. 

Clarkson & Foiprie v. Wlshart ic Mvc'r,*[iyi3J A. C. 828. 

82. — - -.1 - Oyster ponds or ‘"layings” 

liad existed as lar back as living memory W(‘nt 
upon the foreshore of an arm of the .sea. The 
purpose for which these ponds were used was the 
storage of oysters, which were brought from else- 
where & laid down in the ponds in ord<T to be 
fattened for the market . Certain ponds of t lus kind, 
wMch were enclosed by boards or coiien^te, were, & 
for more than twenty” years had b(‘on, u.sed in the 
manner above mentioned by pltf., who had pui- 
chased them in 1879 from others who had for a 
period of betweem twenty 8c thii-ty years previously 
so used them. There was some evidence that 
tlie foreshore had formed part of the waste of a 
manor, the lord of which had a s(*vcral fishery 
thereon. 


Defts. were an mban district council which had 
been constituted in 1894, their district being 
carved out of that of a previously existing rural 
sanitary authority. A sewer had been made in the 
district by the rural sanitary authority, from 
which an inconsiderable quantity of sewage had 
been discharged into the sea near the oyster ponds. 
Defts. made certain new sewers, Sc connected them 
with the first-mentioned sewer, <te the quantity 
of sewage discharged from that sewer was thereby 
greatly increased. The sewage so discharged 
caused a nuisance to pltf.’s oyster ponds through 
pollution of the same with sewage to an extent 
which rendered them unfit for use. In an action 
by pltf. against defts. in respect of the nuisance so 
caused : — Held : irrespectively of the question 
of title to the soil or to a several fishery, pltf., as 
occupier of the oyster ponds, was entitled to 
maintain an action for trespass to the same by 
wrongdoei-s ; defts., not liaving any right to dis- 
charge sewage into the sea so as to cause a nuisance, 
Sc having by their acts of commission caused such 
a discharge of sewage, were wrongdoers ; Sc 
I therefore the action was maintainable. — Foster 
V. Warblington Lrban Council, [1900] 1 K. B. 
048 ; 75 L. J. K. B. 514 ; 91 L. T. 870 ; 70 J. P. 
233 ; 54 W. B. 575 ; 22 T. L. K. 421 ; 4 L. G. R. 
735, C. A. 

Annotations : — Mentd. Owen V. Favorsham Corpn. (1908), 
73 J. V. 33 ; Jones o. J.launvHt U. C., 11911] 1 Cb. 393. 


83. ^ - Where defendant has prior possession.] 

- -Arundell’s (Countess) Case (1050), Clay. 147, 

N. P. 


84. Action against true owner, j — 

Certain premises were let to pltf. by P., who had 
previously mortgaged them to defts., the trustees 
of a benefit buihiing society, to secure i)ayment of 
subscriptions, etc., which might become due from 
})irn to the socidy. The mtge. deed gave power 
to defts. to distrain the goods of P., on the premises, 
for arrears of subsciiptions due to the society, 
as for rent due on a demise^. Defts. distrained on 


the premises foi- subscriptions duo from 1*., Sc 
seized pltf.’s goods. Pltf. rephwied the goods, Sc 
recovered in tlie action of replevin, in the county 
rt., as damages, the amount of the expenses of the 
replevin bond, liaving sustained further con- 
sequential damages by reason of the seizure of 
his goods, he subsequently brought an action of 
trespass in the superior ct. to recover these 
damages, Sc also in respect of the trespass to the 
land: — Held: (1) the judgment in replevin was 
a bar to tlie action in respect of trespass to the 
goods, inasmuch as the special damage was 
recoverable in the action of replevin ; (2) witli 
respect to the trespass to the land ; the judgment 
in replevin was no bar to the action, but defts. 
were entitled to the verdict on a iiloa of not 
possessed, inasmuch as they had done no act to 
recognise pltf. as a tenant. 

It is said that pltf. can recover in respect of the 
trespass to the land, because he was the person in 
actual i)Ossession . It is clear, however, that defts. 
were the real owners & entitled to the possession of 
the land, & as against them tlio tenant could be at 
t he very most merely a tenant at sufferance, Sc could 
not maintain trespass as against them (Bovill, 
C.J,). — Gibbs v. Cruikshank (1873), L. K. 8 C. P. 


inoperative as to B., vesta the whole 
estate in C., &c M. as joint tenants. Sc an 
action of trespass cannot be maintained 
by the throe on such title. — Cameron, 
Marshall & Barnett v. Steves 
jl^58), 9 N. B. 11. (3 AU.) 141.— 

%. Right of trespasser against licencee.] 


— A trespasser on Crown land cannot 
maintain an action against a Ucenceo 
of the land for obstructing: a road 
through It, & preventing pltf. from 
hauling away timber illegally cut. 
— Lkiguton V. Bohan (1866), 11 

N. B. IL (6 All.) 440.— -CAN. 
h. Noti^ of approval of application 


— Whether sufficient to sustain action.] 
— Pltf, had sufficient title in the land 
from the date of the notice to him 
of the approval by the Governor - 
In-Coundl of his application to enable 
him to proceed for a trespass.— 
I’HILLIPS V. GLENWOOP LUMBER CO. 
(1900), 8 Nfld. L. 11. 390.— KFLD. 
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464 ; 42 L. J. 0. P. 273 ; 28 L. T. 736 ; 37 J. P. 
744 : 21 W. E. 734. 

Annotations Mentd. Dover v. ObUd (1876). 34 L. T 737 ; 
Smith V. Enright (1893), 63 L. J. Q. B. 220 ; Conquer v. 
Boot, [1928] 2 K. B. 336. 

Co Sufficiency of Poaeeseion, 

(a) In General. 

85. Possession against right of Crown — Right 
of possessor against stranger.] — Anon. (1586), No. 
62, ante. 

30, — Johnson v. Barret (1647), 

Aleyn, 10 ; 82 E. R. 887. 

Annotations : — Apld. Harper v. Charlosworth (1825), i 
B. & 0. 574. Refd. JOBO V. Mills (1703), 6 Mod. Hop. 14. 

87. Exclusive possession.] — Trespass vi et armie 
will lie, wherever there is an exclusive right. — 
Wilson v. Mackreth (1766), 3 Burr. 1824 ; 97 
E. R. 1119. 

Aniwiaiiona : — Apld. Croahy v. Wadsworth (1805), 6 East, 
602 ; Low Moor Co. v. Stanley Coal Co. (1875), 33 L. T. 
436. Refd. Churclilll v. Evana (1809), 1 Taunt. 529; 
Nowcastle v. Clark (181 8), 2 Moopo, C. P. 066 : Sutherland 
P. Heathcote, [1892] 1 Ch. 475. Mentd. H. v. Faylo (1856 ), 
27 L. T. O. S. 64. 

88. .] — Wliero adjacent lands belong to two 

distinct owners, the legal presumption is, that the 
ditch wliich divides them is a part of the soil of 
him to whom the liedgo belongs ; & where a road 
runs between those lands, that the owner on each 
side has a right of soil ad medium filum vice. 

Semble : such presumption will not arise where 
the entue property of such lands is in one landlord, 
wlio has let them out to different tenants : but 
it will be incumbent upon either tenant who 
shall bring trespass against the other to prove his 
right of exclusive possession of the ditch, or the 
Jialf of the i*oad next to his close, in order to sustain 
the action. — Noye v. Reed (1827), 1 Man. & Ry. 
K. B. 63 ; 0 L. J. O. S. K. B. 5. 

Annotation : — Refd. ColUs v. Amphlott, [1918] 1 Ch. 232. 

89. - .| Revett V. Brown, No. 69, ante. 

90. .] —The occupier must be the exclusive 

uccui^ier, a iiersoii wlio, if there was a trespass 


committed on the promises, would be the person 
to bring an action of trespass for it (Black- 
burn, J.). — ^Allan V. Liverpool Overseers, 
Inman v. West Derby Union Assessment Com- 
mittee & Kirkdale Overseers (1874), L. R. 9 
Q. B. 180 ; 43 L. J. M. C. 69 ; 30 L. T. 93 ; 38 
J. P. 261 ; 22 W. R, 330. 

Annotations : —'Retd.. Southport Corpn. v. Orniskirk Union 
(1893), Rydo Hal. App. (1891-93) 355. Mentd. Kittow 
r. Llskoard Union Assmt. Com. (1874), 31 L. T. 601 ; 
Cory V. Bristow (1877), 25 W. H. 383 ; Morton v. Palmer 
(1881), 45 L. T. 426; Smith v. Lambeth Assmt. Com. 
(1882), 9 Q. B. D. 585 ; Hoohdale Canal Co. v. Brewster, 
11894] 2 Q. B. 852 ; II. v. Melladow, [1907] 1 K. B. 192 ; 
Youiiff V. Jjiverpool Assmt. Com., [1911] 2 K. B. 195 ; 
Liverpool Corpn. v. Chorley Assmt. Com. & Wlthncll 
Overseers, [1912] 1 K. B. 270 ; Cleveland Bridge & 
Engineering Co. v. Darlington Union Assmt. Com. (1923), 
21 L. O. H. 511 ; Hackney B. C. v. Metropolitan Asyluiu.'s 
Board (1924), 131 L. T. 136. 

91. - .] Co VERB ALE V. CHARLTON, No. 116, 

post. 

92. — Effect of limitation of enjoyment of 
property.] - Pltf. & deft, were the purchasers, pltf . 
of a crop of growing turnips & deft, of a crop 
of grass, from the same tenant farmer, the turniiis 
& the grass being in adjoining titdds. A condition 
of the sale of the turnips was that pltf. should not 
remove more than half of them, the other half 
having to be consumed on the ground. A number 
of sheep which had been put by deft, into the 
liasture field escaped therefrom on to the turni]) 
field & ate a quantity of the turnips. Pltf. claimed 
damages in respect of the trespass by deft.’s sheep : 
— Held : pltf. had an exclusive right of possession 
of the turnip crop notwithstanding the fact that his 
right to dispose of it when severed wa.s limited & 
h(5 was entitled to maintain trespass. — Wellaway 
V. Courtier, [1918] 1 K. B. 200 ; 87 L. .T. K. B. 
299 ; 118 L. T. 256 ; 31 T. L. R. 115 ; 62 Sol. Jo. 
161, I). C. 

Annotation , : — Refd. Hichaids v. Davits, 11921] 1 Cli. 90. 

93. Constructive possession.] — 1V)1 'ham v. Dent, 
No. 65, ante. 

94. — — .] — Brown v. Notlky, No, 161, post. 


PART II. SECT. 8, SUB-SECT. 1.— 
C. (a). 


k. Exclusive posscssionA Davison 
r. Burnham, Cass. Dig., 2iid od. 846. 

—CAN. 


l. .] — Bohuow^man V. Mitohkll 

(1845), 2 U. C. H. 155.— CAN. 

m. .] — Churoh V. Foulds 

(1852), 9 U. C. K. 393.— CAN. 

n. .] — Gaudiv V. McKillioan 

(1852), 7 N. B. R. (2 AU.) 392.- CAN. 

o. .] — Trespass for pulling 

<lown a house. It appeared that the 
numiolpal corpn. bad purchased the 
house from pltf., & paid for it, but pltf. 
romainod in possession : — Held • ho 
was entitled to recover, notwithstand- 
ing the solo. — Olahh v. Dobson (1857), 
14 U. C. R. 419.— CAN. 


p. .] — Pltf. & deft, entered upon 

Lind under claims of title derived 
from the same ancestor, & exercised 
slinllor acts of ownership. Romo years 
after his entry pltf. rooeivod a deed of 
the land from an uncle who, though he 
claimed the whole, was entitled at most 
to ono-httlf. After the making of the 
deed, & down to the time of briugiug 
the action, both parties oontlnued to 
exercise acts of ownership as before : — 
Held : pltf. had not such an exclusive 
possession of the lot as entitled to bring 
trespass against deft. — Taylor v. 
Archibald (1873), 9 N. S. R. (3 G. & 
O.) 233.— CAN. 

q. .] — Crkiohton V. Kuhn 

1882), 14 N. S. R. (2 R. & G.) 147.— 


t*. .1 — Possession, sufflolent to 

enable pltf. to maintain an action of 
trespass. Is the possession which Is the 
test of the right to be treated as pltf. In 


possession for the purposes of an 
inj miction suit or motion. — A.-G. v. 
Ryan (1887), 5 Man. L. R. 81.— CAN. 

t. — — .] ~~ Garrhk’it V. McKay 
(1901), 13 Man. L. R. 401 ; 21 C. L. T. 
421.— CAN. 


a. .1 — VooLERr. Conrad (1922), 

55 N, S. R. 203.— CAN. 

b. .] — In order to maintain an 

action for trespass an intruder on 
Crown lauds must at least be able to 
show that ho is in exclusive possossion 
of the lands in respect of which trespass 
is brought. — Waugh v. Rhebhy (1888), 
7 N. Z. L. R. 81.— N.Z. 


0. — — .j — B rash o. Munro & Hall 
(1903), 5 F. (Ct. of Ress.) 1102.— SCOT. 

d. Absence of proof of better 

title.]- In trespass for cutting trees, 
pltf. relied on his possession of the laud 
from which they w^ere cut. which was 
uroved to have been oallea a globe lot 
for upwards of twenty years & had boon 
surveyed by direction of the church 
corpn. of the parish ; — Held : in the 
absence of proof of any title in the 
corpn., or any lease from them to pltf., 
he was entitled to recover against a 
mere wrongdoer. — Hodghon v. Carr 
(1847), 5 N. B. R. (3 Kerr) 499.— CAN. 

e. Right to cut down limited 

number of trees— Not exclusive posses- 
sion.] — Where pltf. has a right to cut 
down a limited number of trees upon 
land, & not the exclusive right to cut 
all the trees, he has not that possession 
of the land which will ontitlo him to 
bring trespass quare clausum fregit . — 
Monahan v. Foley (1817), 4 U. C. R. 
129.— CAN. 

f. .] — McLaren v. 

Rice (1848), 5 U. C. R. 151.— CAN. 


93 i. Constructive possession.] ■ — 
Greaves v. Hilliard (1805), 15 C. P. 
326.— CAN. 

93 ii. - --.]— McArthur v. Alison 

(1877), 40 U. C. R. 676.— CAN. 

93 iv. .1 — Dej.aney V. Canadian 

Pacific Ry. Co. (1890), 21 O. K. 11.— 
CAN. 

93 V. .] — Foley r. Foley 

(1890), 30 N. B. R. 68.— CAN. 

93 vl. .] — Boehnkr r. HiRTLE 

(1910), 9 E. L. R. 258.— CAN. 

93 vii. .] — Constructive posscs- 

sitm Is a sulHclont foundation for an 
action in trespass. — Midnapur Zamin- 
DARi V Ram Kanai Singh Deo Dahpa 
Saha (1925), 1. L. R. 5 Pat. 80.— IND. 

g. Cestui gue trust.] — A cestui que 
trust in possession by permission of the 
trustee, lias a right to maintain trespass 
against a stranger. — Cuvet v. Davis 
(1883), 9 V. L. U. (L.) 390.— A US. 

h. Unregistered proprietor under 
Transfer of Land Act, 1893, mag sue for 
trespass .] — Wilkinson v. Madousky 
(1914), 16 W. A. L. U. 164.— AUS. 

aa. Entry imthout title. ] — An entry by 
a person without title on land In the 
actual occupation of another does not 
give him a possession to enable him to 
maintain trespass even against a third 
person. — Merritt v. Quinton (1837), 
2 N. B. R. (Ber.) 337.— CAN. 

bb. Right to enter on land <£• mark 
trees.] — Pltf. had purchased from the 
Canada Co. all the merohontable timber 
on a certain lot, & held a letter from 
them authorising him to enter upon the 
land & mark whatever trees bo might 
choose, & afterwards to out & carry 
thorn away ; — Held : be bad not 
such a possession as would enablo him 
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Scci. 3 . — Bight io relief: Sub-sect. 1, C. la) 
(b), & D.] 


Two parties In possession — One party 

having legal title.]— L ifoiid’s Case, No. 227, post. 

.] — Butcher v. Butcher, 

No. 121, post. 

.1 — Jones v. Chapman, No. 

2H4,po8t. 

98. ^ .J — How does the question 

of possession stand upon principle ? In Littleton 
on Tenures, s. 701, it is said : “ Where two be in 
one house, or other tenements, & the one claimeth 
by one title, & the other by another title, the law 
shall adjudge him in possession that hath right to 
have the possession of the same tenements.” A 


passage has been read from a very learned work 
on Possession {Pollock & Wright on Possession) 
in which the ride is thus stated (at j). 24), ‘‘ Where 
possession in fact is undetermined, possession in 
law follows the right to possess (Davey, L.J.). — 
JlAMSAY V. ]\1argrett, [1894] 2 Q. B. 18 ; 63 
h. J. Q. B. 513 ; 70 L. T. 788 ; 10 T. L. K. 355 ; 
1 Mans. 184 ; OB. 407, C. A. 

Aniwtations Re!d. Canvev J blond Comra. e. Preedy, f 192‘2] 
1 Ch. 1 70 ; Ficnrh v. Gothing, [19221 1 K. B. 230. Mentd. 
Pc .Sattoithwalte, Ex p. Tiiibloo (1895), 2 Mans. 52; 
Withers v. Berry (1895), 39 Hoi. Jo. 559 ; Clapham v. 
IvoB, Holmes Claimant (1904), 91 L. T. G9 ; lie Kols. 
Ex p. Clough (1904), 73 L. J. K. B. 929 ; i?c Magnus, 
Exp. Halaman (1910), 80 L. J. K. B. 71 ; llogom, Kungblut 
^C^ 1? Vir J-iavey, Exp. Tmbice, 


99. — .1 — Pltfs. were incorporat(*d 

under a local Act of 1883, for protecting Canvey 
Island in Essex from inundation by the sea. They 
succeeded former comrs. ajipointed by an Act of 
1702, which contained a jjower for these comrs. 
undc'i* sect. 13 to erect a new sea wall further 
inward, on giving compensation to the owner 
whose land was taken for this puiTose. In 1813 
the new wall, 4,300 feet in length, was built, & 
£150 given as compensation to the owner of the 
land taken. Under the Act of 1883 the property 
A rights of the former comis. were vested in jiltfs. 
who had power under that Act to hold lands. 
Pltfs. claimed to be owners in possession of the 
foreshore between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 191 0, to be the 
freeholder in possession of a strip of land com- 
prising part of this foreshore, A to be entitled as of 
right to excavate & remove shells A other drift 
even although as pltfs. alleged, it deprived the 
new wall of protection & support, & exposed it to 
injm’y by the action of wind & water. The greater 
risk to the wall in consequence of deft.’s action was 
established by the evidence. In an action by 
pltfs. to restrain deft, from so removing the drift, 
A from trespassing on their land : — Held : pltfs. 


liad established their statutory title under the Acts 
of 1792 A 1883 to the whole of the land taken A 
set out pursuant to sect. 13 of the first Act, A 
had exercised specific acts of ownership over the 
foreshore. The possession of pltfs. A of deft, 
being at most doubtful or equivocal the law 
attached possession to the title.— Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179 ; 91 L. J. Ch. 
203 ; 120 L. T. 445 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 
20 L. G. R. 125. 

100. Possession obtained by act of trespass.] — 

The master had possession of the school room for 
the purposes of his office, but was summarily 
dismissed by the trustees for an alleged breach 
of the rules, A gave up the room, which was taken 
possession of by them A locked up. He returned 
on the next day, broke open the room A held it 
for eleven days, at the end of which the trustees 
forcibly ejected him. He then brought trespass 
describing the premises as “a room of pltf.” 
Plea, denying that it was the room of pltf. ; — 
Held : pltf. had not by his re-entry a primd facie 
right of possession against the trustees as wrong- 
doers ; A they might sot up the above facts in 
defence, without having pleaded ” not possessed.” 
— ^Browne v. Dawson (1840), 12 Ad. A El. 624 ; 
4 Per. A Dav. 355 ; Arn. A TI. 114 ; 10 L. J. Q. B. 
7 ; 113 E. B. 950. 

A nnofaiions Apld. 'WUliams v. Hughes (1843), 2 h. T. 

O. S. 208 ; Scott v. Brown (1884), 51 L. T. 746. Refd. 

Whittington c. BoxaU (1843), 5 Q. B. 139; Jones r. 

(^haiunan (1818), 2 Kxch. 803 ; Murray v. Hall (1849), 18 

\j. S. O. P. 161 ; Humphrey r. Nowland (1802), 15 Mo»>. 

P. O. C. 343 ; Hemmingb v. Htoke Pogos Golf Club, [1920J 

1 K. B. 720. 

101. .] — A. forcibly A unlawfully evicted 

B. on Nov. 19, B. retook possession on Jan. 27 
Held : that A. had not acquired such a ijossession 
as would enable him to maintain trespass against 
B. — Wii.UAMs V. Hughes (1843), 2 L. T. 0. S. 
208 ; 8 J. P. 470. 

102. Possession obtained after trespass com- 
mitted.! — In an action of trespass for breaking A 
entering, digging in, etc. pltf.’s close, it appeared 
that the close at the time of the trespass was in the 
occupation of D., pltf.’s lessee. Pltf. tendered 
evidence to show that she resumed possession 
of the close for a time after the trespasses were 
committed, A before action, which was rejected by 
the judge : —Held : the evidence was inadmissible ; 
A trespass for the continuance is not maintainable 
by a person who comes into possession after 
Uic commission of the trespass. — P ilgrim v. 
Southampton A Dorchester By. Co. (1849), 18 
L. J. C. P. 330 ; 13 L. T. O. S. 304. 

Atninialioii : — Refd. Humphrey v. Nowland (1862), 15 

Moo. P. C. 0. 313. 

Relation back .] — See Sub-sect. 3, post. 


to bring trospaes. — P erry v. Buc 
(1856). 12 U. C. Ih 451.— CAN. 

m. Person in possession uiulcr color 
of title,] — Nugent u. Parks (1805), 1 
N. B. li. (6 All.) 391.— CAN. 

n. .] — Young v . Milni; (1889 

28 N. B. B. 186.— CAN. 

o. .] — Payzant V. Uawbol 

(1896), 20 N. S. 11. 66.— CAN. 

p. Person with legal estate in land 
— kellinoton V . Herring (1867), 1 
C. P. 639.— CAN. 

q. Occasioiurl cutting of wood c 
poUs .] — The occasional cutting < 
wood & poles on wlldeniess land j 
not Buch a possession as will enable 
party to maintain trespass. — BAR^ 
HILL V. Petpabd (1876), 9 N. S. 4 
(3 G. & 0.) 491.— CAN. 

r. Person in possession under contras 
for sale.] — Kincaid v. Lamb (Y. T, 
(1906), 4 W. L. R. 167.— CAN. 


t. .]— Where a purchaser enters 

into possession of lauds under a con- 
tract without more, a tenancy at will 
is thereby created which is dotor- 
minod by the rasclssion of the con- 
tract, & should purchaser thereafter 
cut &c remove the m-aiu standing on 
the land sold, ho is guilty of tros- 

E ass. — Stewart Brothers Farm 
and Co. e. Schrader (1915), 8 
W. W. 11. 761 ; 8 Sask. L. 11. 172.— 
CAN. 


A. llemie^tcnder.] — Smytii v. Cana- 
dian Paciek’ Ky. Co. (1907), 8 

W. L. 11. 700 ; 1 Sask. L. R. 165 ; 
8 Can. lly. Cas. 265.— CAN. 

b. Surveyor of highways.] — Carr v. 
Ferguson (N. S.) (1910), 9 E. L. R. 
218, 225.— CAN. 


c. Mortgagor.] — Charbonneau t: 
MoCusker (1910), 17 O. W. R. 18 
2 O. W. N. 83 ; 22 O. L. R. 46.— CAN 


d. Assignor.] — Lewis v. MoInnes, 
Lewis v. Dominion Lumber & Fuel 
Co. (1911), 17 W. L. K. 309.— CAN. 

e. Actual possession.] — Fisher v. 
Dooli'ITLE (1912), 22 O. W. R. 445; 
4 O. W. N. 1417 ; 5 D. L. R. 649.— 
CAN. 

f. Person with possessory title.] — 
Jones v. Suixivan (1915), 43 N. B. R. 
208.— CAN. 

g. .1 — A possessory title to land 

is sufficient to maintain an action 
for damages against persons who 
permit water to escape from their 
drains on to the said land, & so Injure 
it. — Kilby v. Point Grey Munici- 
pality, [1917] 2 W. W. K. 206 ; 24 
B. O. R. 107.— CAN. 

h. Person taking possession of land 
without title.] — A person taking pos- 
session of land without title cannot 
maintain trespass against one who 
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103. Possession obtained by fraud.] — Collins 
V, lllOMAS, No. 210, post. 

104. Ownership of vacant house.] — The owner 
of a vacant house is in possession, & may main- 
tain trespass against any one who invades it 
(Lush, J.). — R. v. St. Pancras Assessment Com- 
mittee (1877), 2 Q. B. D. 581 ; 40 L. J. M. C. 243 ; 
41 J. P. 002 ; 25 W, R. 827 ; sub nom. Willing 
V. St. Pancras Assessment Committee, 37 L. T. 
120 . 

Annotations: — Consd. L. C. C. v. Hackney B. 0., [1928] 
2 K. B. 588. Befd. Bootle Overseers v. Liverpool Ware- 
Itonslng Co., Same r. Webster (1901), 85 L. T. 45 ; Wolfe 
V. Surrey County Council, lleevo v. Same, [190.5] 1 K. B. 
4.19 ; Hackney B. C. v. Metropolitan Asylums Board 
(1924), 181 L. T. 136. Mentd. Smith v. Now Forest 
Union Assint. Com. (1889), 60 L. T. 927 ; Mitchell v. 
Worksop Union Assmt. (1904), 92 L. T. 62 ; Liver- 

pool Oorpn. V. Oliorley Union Assmt. Com. & Wlthnell 
Overseers, [1913] A. C. 197 ; Bach v. Daniels. [1925] 1 
K. B. 626. 

105. Slightest amount of possession— Against 
wrongdoer.] — Bristow v. Cormican, No. 80, ante, 

106. Prior possession — Whether re-entry by 
plaintiff necessary.] — Arundell’s (Countess) Case 
(1650), Clay. 147, N. P. 

.] — Compare Real Property, Vol. 

XXXVIII., pp. 782, 783, Nos. 1151-1158. 


108. .1 — Price v. Coster (1843), 2 L. T. 

O. 8. 266. 

109. .]— The tenant of a farm having sold 

pltf. his crops & tillages, & agreed to let him have 
possession of the farm to cultivate them, &; having 
previously let deft, into possession of a mill & 
some Helds, & into occupation of part of the mill 
house, the rest being occupied by tlm farm bailiff ; 
— Held : there b(‘ing no proof of title in either, it 
was for the jury what the parties respectively had 
been put in possession of, & pltf. miglit, in trespass 
to the house, recover as to part of the house. — 
Edwards v. Bond (1S62), 2 F. & F. 817, N. P. 

110 . Induction of parson — No actual entry 

on land.] — By his induction the parson is put in 
possession of a part for the whole & may maintain 
an action for a trespass on the glebe land, althougli 
he has not takem actual possession of it. — Bulwer 
r. Bulwer (ISlU), 2 B. & Aid. 470 ; 106 E. R. 
437. 

Aw/fcofafion ; — Mentd. Davia r. Eyton (1830), 7 Bing. 154. 

111. Possession of bedroom — By servant of 
occupier.] — Lewis v. Ponsford, No. 390, post. 

112 . By child of occupier.] — Lewis v. 

Ponsford, No. 390, post. 


" (b) Possession of Part of Premises. 

107. Whether sufficient to protect possession of 
whole premises.] — Proof that pltf. was in separate 
possession of two rooms of a house : — Held : 
sufficient to satisfy an allegation that pltf. was in 
possession of the messuage, upon which deft, liad 
taken issue. — Fenn v. Grafton • (1836), 2 Bing. 
N. C. 617 ; 2 Hoclg. 58 ; 3 Scott, 56 ; 132 E. R, 238. 


T). Peidence of Possession. 

113. Acts of ownership.] — Canvey Island 
COMRS. V. Preedy, No. 99, ante. 

114 . On part of land — Whether evidence of 

possession of other parts.] — II oltjs v, Ci old finch, 
No. 133, imst. , , 

115. .]— Pltf. claimed the whole 

bed of a stream which flowed between his & deft.’s 


lias a prior possesHlon of tho land 
un<lcr a Crown ffi'aiit, k ulth lltieH 
run according to the frrant ; even 
tbouffh it conveys no title in conso- 
quence of the land having been 
provionsly granted. — Ciocamkr v. 
WniPi'iifl (1850), 8 N. B. 11. (3 All.) 
273.— CAN. 

k. Person uithovt title dispossessed 
hy tinoihcr vntliovt title ,] — Where a 
poison who has boon In possession of 
property for several years without 
title Is dls])osseHsed by another, who 
also has no title, the former is entitled 
to ho restored to possossiou. — Bodiia 
UANDERl V. AsriLOKK SlNOH (1926), 
1. L. 11. 5 I’at. 705.— IND. 


PART II. SECT. 3, SUB-SECT 1.— 
C. (b). 

107 1. WJmther evfficient to protect 
possession of whole premises.] — Where 
there is no actual tltlo or claim of 
title, the occupant Is not constructively 
In possession of more land than bis 
occupation covers, & to this occupa- 
tion when suing in trespass he will be 
strictly limited.— Laku v. Brilef 
(1848), 5 U. C. B. 136.— can. 

107 li. .] — Seintde : a person who 

takes possession of part of a lot of 
land without title, does not, hv rnn- 
Ding the exterior hnes of tho lot, 
acq^e such a possession as will 
enable him to maintain trespass for 
an entry on tho lino beyond the hounds 
of his actual oocupatlon. — Creamer v. 
WruppLE (1866), 8 N. B. li. (3 All.) 


107 Hi. .] — Baiu^y V. McNeili 

(1861), 20 U. C. R. 451.— CAN. 


107 iv. .] — M'DOPfNELL V. 

‘Kinty (1847), 10 I. L. R. 514.— 


PART II. SECT. 8, SUB-SECT. 1. — D. 

113 i. Acts of ownership.] — The acta 
of a near relative & personal repre- 
sentative of a deceased person done 
in behalf of his minor children & heirs 
upon & in regard to land which was 
claimed by decoasod, but under a 
J. — VOL. XLIII. 


defective title, uill enure to tho honotlt 
of such heirs, to show possession in 
them, as against a mere wrongdoer, 
k the title (Iced, though not suffleiont 
to convey tho laud for want of duo 
registry or livery of Beisin, may be 
used to show the extent of tho claim 
of possession. IIaupkv v. White 
(1815), 4 N. B. 11. (2 Kerr) 634.— 
CAN. 

113 ii. .1 — White v. Smith 

(1H59), 9 N. B. R. (1 All.) 335.— CAN. 

113 Hi. -.] — Tho mere fact of a 

neraon having a registered deed of 
laud does not give him possession of 
tho land described, without showing 
acts of possession. — Mai>ras Board 
(Governor) v. Ryan (1801), N. B. 
Dig. 746 —CAN. 

113 iv. .] — Deft, in trespass 

(ittimed tho lewus in epio under a grant 
from the Crown ; pltf. gave evidence 
of acts of poHsosslon of the land for 
twenty years prior to the grunt, by 
which ho claimed that tho Crowm was 
out of the possession, & could not 
gi*ant without office found : — Held : 
this evidence of iiosHOSsion ought to 
have been left to tho jury. — Smith v. 
Morrow (1872), 14 N. B. Jl. (1 Pug.) 
200.— CAN. 

113 V. Mcrui.LY V. Bi.air 

(1882), 15 N. S. R. (3 R. & G.) 435.— 

CAN. 

113 Vi. .] — Putting up boards on 

the land stating tliat the land was for 
sale, was a sufliciont entry upon the 
owner’s part to vest tho legal posses- 
sion in him & to enable him to main- 
tain an action of trespass. — D onovan 
V. Herbert 0884), 4 O. R. 635. — 
CAN. 

113 vii. .] — Fui.LERTONt!'. Brun- 

DIOF. (1887), 20 N. S. R. (8 R. & O.), 
182 : 8 C. L. T. 378.— CAN. 

1 1 3 Vi ii . . 1 — Thomson v. Thomas 

(1891), 23 N. 8. K. (11 R. & G.) 325. 

113 ix. .] — McDouoall V. 

McNeil (1892), 24 N. S. R. (12 II. 
k Q.) 322.— CAN. 


113 X. .] --Isolated acts of cut- 

ting timber or wild grass are not sulli- 
cient evidonuc of posfacssion to main- 
tain trespass, or to give tltlo as against 
any one who has documentary or 
possessory title. — Hovey v. Long 
(1896), 33 N. B. R. 402. — CAN. 

113x1. .] — Payzantu. Hawbold 

(1896), 29 N. S. R. 66. — CAN. 

113 xii. .]— Martin v. Martin 

(1900), 2 E. L. R. 70.— CAN. 

113 xili. .] — Fulton v. David- 

son (1906), 2 E. L. R. 153.— CAN. 

113 xiv. .] — In tho absence of 

twenty years’ continuous & exclusive 
enjoyment by pltf., oocoslonal acts of 
cutting must bo regarded as acts of 
trespass, or at the hlgiiest, as having 
been done with tho consent of the 
owner. - Ogilvie Grant (1906), 
41 N. 9. H. 1.— CAN. 

113 XV. .] — Jennings V. Chand- 

ler (1906), 2 E. L. R. 57.— CAN. 

113 xvi. .1 — The casual use of 

land for pasturing cattle in common 
with oilier persons docs not constltulo 
an ovidonco of possession sufficient to 
maintain an action for trespass.— 
Tkmihcouata Ky. Co. v. Clair (N. B.) 
(1906), 38 S. C. R. 230.— CAN. 

113 xvii. .1 — Young r. Green- 

OUGH (N. 8.) (1900), 1 E. L. H. 174. — 
CAN. 

113 xviii. .] — Halifax Power 

Co. r Christie (1915). 48 N. S. 11. 204. 
— CAN. 

113 xix. .1 — MuDougall V. 

McDougaLL (1915). 49 N. S. R. 101,- 

CAN. 

113 XX. .]— MArraEWs v. Goode 

(1921), 56 N. 8. R. 643.— CAN. 

113 xxi. .1 — Hegan V. Carolan, 

[1916] 2 I. R. 27.— IR. 

1. Prewf of fe)rmer occupation .] — In 
an action of trespass to a sheep 
station, in which deft, has pleaded 
“ not possessed," pltf. is entitled to 
prove possession of tho part of the 
Btation trespassed on, by showing that 
the former occupier, from whom he 
c c 
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Sect. 3 . — Might to relief: Stib-sect, 1, I>. <£? JE'. ; svh- 
sect. 2.] 

farm. Pltf.’s farm extended lower down on the 
one side of the sti*eam than deft.’s & terminated 
opposite another fai’m, called C. wliich adjoined 
deft.’s, & which was bounded by the same con- 
tinuous hedge : — Held : acts of ownership exercised 
by pltf. on the bed & banks of the sti’eam & on the 
hedge at the farm of C. wore admissible in support 
of pltf.’s claim. 

It is impossible, in the nature of things, to confine 
the evidence to the very pi*ecise spot on which the 
alleged trespass may have been committed ; 
evidence may be given of acts done on other parts, 
provided there is such a common character of 
locality between these iiarts & the spot in question 
as would raise a reasonable inference in the minds 
of the jm-y, that the place in dispute belonged to 
pltf. if the other parts did (Parke, B.). — Jones v. 
Williams (1837), 2 M. & W. 320 ; Murp. & U. 61 ; 
OL. J.Ex. 107; 160 E. R. 781. 

Annotationa : — Apprvd. Bristow v, Cormlcan (1878), 3 App. 
Cas. 641. Consd. Lord Advocate r. Hlantyro (1879), 4 
App. Cas. 770. Distd. Clark v. Elphlnstouo (1880), 0 
App. Cas. 104. Consd. Lord Advocate v. Lovat (1880), 
App. Cas. 273 ; Smith v. Lister (1895), 64 L. J. Q. B. 
154. Apld. A.-C. V. Nowcaetlc-upoa-Tyne Corpii., fl897j 
2 (>. 11. 384. Consd. Craven v. rridmore (1901), 17 
T. L. K. 399 ; Hanhury v. Jenkins, 11901J 2 Ch. 401 ; 
University College v. Oxford Oorpn. (1904), 68 J. P. 470. 
Refd. Briscoe v. Lomax (1838), 7 L. J. Q. B. 148 ; Dcndy 
Simpson (1856), 18 C. B. 831 ; Kcroyd v. Coulthard, 
11897J 2 Ch. 554 ; Johnston v. O’NciU, [1911] A. C. 552. 

116 , ,] — jjy award made 

under an Inclosure Act, passed in 1706, two private 
roads, E. <Sc 11., were set out. About 1818, the 
road E. became a public highway. Down to 1803, 
the surveyois of highways for the parish of C., 
within which E. LL. were situate, had from time 
to time let the pasturage upon E. A; II. to various 
persons. A local board was formed in 1803 for the 
parish of C., who in 1870 let the pasturage upon E. 
& 11. to pltf. He thereupon commenced to 
depasture the herbage with his cattle on the 
road. Deft, interfered with pltf.’s enjoyment of 
the pasturage ; — Held : the local board having 
no power to demise II., being a private way, pltf. 
had not sufficient exclusive possession as occupier 
to enable him to maintain an action. 

It is difficult to say that there is a de facto 
possession, when there is no possession except 
of those parts of the lane which are in actual 
possession, &; these is an interference with the 
enjoyment of the parts which are not in actual 
possession. My meaning is this, if there were an 
inclosed field & a man had turned his cattle into it, 
A had locked the gate ; he might well claim to 


have a de facto possession of the whole field ; but 
if there were an un-inclosed common of a mile 
in length, & he turned one horse on one end of the 
common he could not be said to have a de facto 
possession of the whole length of the common, 
if it would not be a de facto possession it would be 
a nominal possession. If no right were attached 
to it, it would not be a constructive possession 
(BRAMWELL, L.J.). — OOVEBDALB V. CHARLTON 
(1878), 4 Q. B. D. 104 ; 48 L. J. Q. B. 128 ; 40 
L. T. 88 ; 43 J. P. 268 ; 27 W. R. 257, C. A. 
Annoiaiions : —'Retd. Burgoss v. Northwlch L. B. (1880), 6 
Q. B. D. 264 ; IloUs v. 8t. George the Martyr, South- 
wark Vestry (1880), 14 Ch. D. 785 ; Wandswoi’tu Board of 
Works V. United Telephone Co. (1884), 13 Q. B. 1). 
904 ; Faroham L. B. & Farehaon Electric Light Co. v. 
Smith (1891), 7 T. L. 11. 443; HiU v. Wallasey L. B.. 
[1894] 1 Ch. 133 ; A.-G. v. Conduit ColUery Co., 

[1895] 1 Q. B. 301 ; Timbrldge Welia Corpn. v. Baird, 
[1896] A. C. 434 : Escott v. Newport Corpn., [1904] 2 
K. B. 369. Mentd. Nutter v Accrington L. B. of Health 
(1878), 4 Q. B. 1). 375 : R. v. London CJounty Keepers of 
Peace & JJ. (1890), 25 Q. B. D. 357 ; Bmdford v. East- 
hom-ne Corpn., [1896] 2 (J. B. 205 ; Salt Union v. Ilarvoy 
C897), 61 J. P. 375 ; St. Mary's, Battersea Vestiy v. 
County of London & Brush Provincial Electric Lighting 
Co. (1899), 80 L. T. 31 ; Finchley ElecLrio Light Co. v, 
Finchley IJ. C., [1903] 1 Ch. 437 : Woblminstor Corpn. v. 
Johubon, Same v. Fuller, [1904] 2 K. B. 737 : Pemsel & 
WilbOii V. Tucker, [1907] 2 Ch. 191 ; Wednesbury (jorpn. 
V. Lodge Holes Colliery Co., [1907] J K. B. 78 ; Foley’s 
Charily Tnisloes v. Dudley Corpn., [1910] 1 K. B. 317; 
Jones V. Jtow (J910), 103 L. T. 165 ; Nesbitt v. Mable- 
thorpe U. C., [1918] 2 K. B. 1. 

1 17 . .] — Although acts done upon 

pai'ts of a district of land may be evidence of 
liossession of the whole yet as regards lands within 
a disputed boundary act, of ownership by either 
party outside the boundary are no evidence of 
title to the lands witliin it. — C lark v. Elphinstone 
( 1880), 0 App. Cas. 164 ; 50 L. J. P. C. 22, P. C. 

Admissibility of private documents.]— 

Evidence, Vol. XXII., p. 360, Nos. 3070-3678. 

118. Payment of rent.] -~(1) A. paid a nominal 
rent to the King for 1 ,000 acres of woodland, the 
wood being all I'cservcd to the Crown. During 
four months in the year, A . exercised the privilege 
of shooting over the land, & by his i^crmission 
another peison took the grass : — Held : the pay- 
ment of the rent, the exercise of the privilege of 
shooting, the taking of the grass was sufficient 
evidence to sliow that A. was in the actual 
possession of Uie land, so as to entitle him to 
maintain trespass. 

(2) A. occupied under a parol licence from the 
Crown, the rent paid by liim was much less than 
one thii’d of the annual value of the land : — Held : 
as A. had no legal conveyance from the Crown by 
matter of record, &: as the rent reserved was not 
one-third of the annual value of the land, as 


purch€L 80 (l, occupied the giound in 
question. — Lkstkk v. Gir.vrp (1848), 
3 Leggo, 463.— AUS. 

m. .] — Mere prior occupancy 

of land, without title to any cbtatc 
therein, by a person who is In reality 
a trespasser, gives to him a title to 
sue for damages any subsequent 
trespasser who can show no older or 
better title in hlrascU.— Swaiuc v. 
ZURDAVK, [1924] 2 W. W. U. 556 ; 
18 Bosk. L. R. 558.— CAN. 

n. Description of land in Croton 
grant inaccurate.] — In an action for 
trespass whore a Cro^vn grant Is put 
In evidence, setting out, & purporting 
to describe the parcels, but the descrip- 
tion obviously A' by demonstration is 
Incorrect, os not enclosing a space ; such 
description Is inoperative, 5c should 
be wholly rejected. — Stbphkn v. Bel- 
EABT Shire, Counciuxirs & Rate- 
payers (1870), 1 V. R. (Law) 69. — 


o. Burden of proof — Git person 


dispvMva possessory title.] — Mount 
Bibchokf Tin Mining Co. Heoirterkd 
V. Mount Bihchofp Ex^fended Tin 
Mining Co. No Liability (1913), 15 
C. L. ]l. 549.— AUS. 

p. Locus in quo partly fenced.] — 
Trespass quarc clausum frcyit describing 
the locus in quo by motes 5c bounds & 
as part of “ what has heretofore been 
known as lot 16, 1st conoes^on, 
Delaware.” Deft, proved no title. 
Fltf. claimed by posseMslon, & It 
appeared that more Chan twenty yeairs 
ago, relying on a survey, he had fenced 
in a poi-t of deft.’s lot 14 in the broken 
front concession. This fence. If con- 
tinued, would have included the part 
In question, but it had never been 
extended to any part of lot 14 in the 
Ist c-onoession ; — Held : pltf. bad no 
such poa«)esBlon of the locus in quo as 
would entitle him to recover. — -weld 
V. Scott (1856), 12 U. C. R. 537. — 
CAN. 

q. Bank receipt] — ^Pltf. in proof of 


his title put in at the trial a receipt 
from the Bank of Upper Canada at 
Kingston, which stated that the 
amount therein mentioned would 
appear at the credit of the CTown land 
department In the bank on lots Nos. 24 
& 25 in the 9th concession of Hinohin- 
hrooke, being the premises in question. 
On this receipt was indorsed a certl- 
floate of the sale & terms thereof, 
signed by the Crown land agents : — 
Held : sufacient, under 23 Vlct. a 2, 
to entitle pltf. to maintain trespass 
for cutting trees after the date of the 
certificate, but before the statute. — 
Whiting v. Kern ah an (1862), 12 
C. P. 57.— CAN. 

r. General entry on plot ] — The lines 
having been run by a provincial land 
surveyor between pJt/.’s & defL's 
lot, it was found that deft, had en- 
croached on a small portion of pltL's 
land, which he refused to stive up ; — 
Held : the general entry of pltf. on 
his lot, before deft, had encroached 
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required by Crown Lands Acts, 1702 (c. 7), s. 6, 
ho had no legal right to retain possession of the 
land as against the Crown, but as he occupied 
with the permission of the Crown, his possession 
was sufficient to enable him to maintain trespass 
against a wrong-doer. — Harper v. Chari^esworth 
(1825), 4 B. & C. 574 ; 6 Dow. & By. K. B. 572 ; 
3 L. J. O. S. K. B. 206 ; 4 L. J. O. S. K, B. 22 ; 
107 E. R. 1174. 

Annotations : — As to(l) Consd. Humphroy v. Nowland (1 862), 
15 Moo. P. C. C. 343. As to (2) Beid. Heartley v. Banka 
(1869), K. & G. 219. Generally, Refd. A.-G. v. Dakin 
(1868), L. K. 3 Exoh. 288. Mentd. R. v. Bradflold (1874), 
L. R. 9 Q. B. 562. 


119. Exercise of privilege of shooting.] — 

Harper v. Charlesworth, No. 118, ante. 

120. Taking grass.] — Harper v. CHAiiLES worth, 
No. 118, ante. 

121. Any act showing intention.] — A party hav- 
ing the legal title to land having entered, may 
maintain trespass against a person wrongfully 
in possession at the time of entry, &; continuing 
in such possession afterwards. 

If he who has the riglit to land, enters <fe takes 
possession, he may maintain trespass. It is not 
necessary that the party who makes the entry 
should declare that he enters to take possession ; 
it is sufficient, if he does any act, to show his 
intention (Lord Tenterden, C.J.). — ^Butcher v. 
Butcher (1827), 7 B. & C. 399 ; 1 Man. & By. 
K. B. 220 ; 0 L. J. O. 8. K. B. 51 ; 108 E. R. 772. 
Annotations :~-CousA. WUtshiro v. Sidford (1827), 0 D. J. 
O. S. K. B. 151. .^Id. Hoy v. Mooihouso (1839), 6 Bintf. 

N. C. 52. Consd. Newton v. Hailand (1H40), 1 Man. & u. 
644. Apld. Jones v. Chapman (1849), 2 Kxch. 803. 
Consd. Barnett v. Guildford (1855), 11 Exch. 19. Refd. 
Humphi’oy v. Nowland (1862), 15 Moo. P. C. C. 343 ; 
Hodgson V. Walker (1872), L. R. 7 Exoh. 55; Ocean 
Aooident & Guarantee Corpn. v. Ilford Gas Co., [1905] 
2 K. B. 493. 


Particular Instances. 
See Sub-sect, 4, post. 


8uB-bECT. 2 . — ^Against Whom Relief 
Obtainable. 

122. After entry by party entitled — Disseisor.] — 

IjIFOrd’s Case, No. 227, post. 

123. — Feoffees of disseisor.] — Liford’s CAbE, 
No. 227, post. 

Person wrongfully in possession— & con- 
tinuing In possession after entry.]— /S’cc Nos. 06-99, 
ante. 

Lessor entering after expiration of term.] — 

See No. 161, post. 

124. Party causing or acceding to trespass by 
another — Forcibly causing trespass.] — Smith v. 
Stone (1647), Sty. 65 ; 82 E. R. 533. 


126 , Absence of intention J — Y., a candi- 

date for election as member of Barliaiuent, was 
accompanied tlirough a borough by a crowd of 
persons forming a procession in his honour. The 
windows of certain houses, belonging to members 
of the opposite political party, were broken by 
the mob in their course ; & Y., standing up in a 
carriage, waved his hat in the air, but with no 
intention of encouraging the mob in their acts of 
violence, & made no attempt to leave the carriage 
or stop the procession, though he remonstrated 
with those who could hear him on the disgraceful 
character of their proceedings : — Held : under 
these circumstances, Y. was not liable for the dam- 
age caused by the breaking of the windows. — 
Peacock v. Young (1869), 21 L. T. 527 ; 31 J. P. 
213 ; 18 W. R. 134. 

126. Clear proof of direction or instigation.! 

— To make a man responsible for a trespass 
conuriitted by another, it should bo clearly shown , 
either that he iiad directed the act to be done, or so 
sanctioned it as to make liimself in the contempla- 
tion of law a participator in it. — W aring v. (iill 
(1875), 40 J. P. 25. 

127. Lessor reserving power to cut trees — Im- 
proper exercise of power by assignee — Lessor & 
assignee liable.] — If a lease be made, with excep- 
tion of the trees, & a power reserved to the lessor 
to enter & cut them down, he may assign this power 
to another person ; but if it be not properly pur- 
sued, the lessee may maintain trespass, b<jtli against 
the lessor & his assignee. — Warren v. Arthur 
(1682), 2 Mod. Rep. 317 ; 86 E. R. 1097. 

128. Tenant at will — Action by feoffee of lessor.] 
— Ball v. Cullimore, No. 160, post. 

129. Action against persons claiming right of 
way — Highway authority aiding in proof of right — 
Joinder of highway authority as defendant.]-- 
Where an action for tresspass is brought against 
persons who claim a right of way, ic the higliway 
authority of the district resolve to assist defts. in 
proving that there is such a right of way, such 
highway authority can bo added as defts. to the 
action. 

The owner of an estate closed locked the gates 
of a carriage drive upon the estate, with the object 
of excluding the public. Three pei*8ons broke the 
locks & entered upon tlio drive for the* purpose of 
asserting a public right of way over it, upon which 
the owner brought an action against them for 
trespass. The Andover Kmal District Council, 
acting under Local Government Act, 1894 (c. 73), 
8. 26, passed a resolution that the council should 
assist defts. in tlie action, in order that the right 
of way might be maintained, & instructed the 
clerk to the council to take all necessary steps. 
The owner thereupon obtained leave to amend his 


theroon, was sufficient to entitle bln 
to maintain this action, without proo 
or entry on the part In possession o: 

V. Donnelly (1863) 
13 O. P. 613.— CAN. 

t. of deed from Vovimis 

fnpnfr of Pttbllc Lands.}— McMiCKES v 
MoGahthy (1881), 2 P. E. I. 389.— CAN 

a. Reliance upon blazes stumps. 
— JORB^ V. Dixon (1906), 1 E. L. R 
498. — CAN. 

b. Onus of proof on plaintiff.] — 
Rarixktt V . Nova Scotia Steel Co 
(1908), 38 S. O. R. 336.— CAN. 

n S; — Holder V. White (1876) 

2 N. Z. Jut. N. S. 89.— N.Z. 

d. Sufficiency of certificaies of inde 

— Rortson V. Kolobofi 
1ft W. L. R. 497 ; H 
B. C. R. 419.— CAN. 

e. Application of Survey Act U 
privait survey.] — Hooey v, Trepi 


(1912), 21 O. W. R. 493 ; 3 O. W. N. 7.38 ; 
26 O. L. R. 678 ; 2 D. L. R. 136.— CAN. 

f. Necessity for shounny twenty years’ 
exclusive occupation .] — Greaves i\ Caii- 
liurnERs (B. C.) (1913), 24 W. L. R. 
814 ; 4 W. W. R. 1074; 18 B. C. R. 
261.— CAN. 


g. Evidence of survivinfr ouner of 
conventional line contradicting deeds .] — 
McGregor v. Webber (1917), 51 
N. S. R. 220.— CAN. 


h. All boundary hues must be proved.] 
— Ettingkk V. Atlanitc Lumber Co. 
(1919), 69 S. C. R. 649.— CAN. 


PART n. SECT. 3. SUB-SECT. 2. 

k. Owner of catlJe.] — Unpaid vendor 
of cattle in his possoBslon may bo 
“ owner " for purposes of trespass by 
them.— R. v. Wyatt, Ex p. IMtther* 
ford (1877), 3 V. L. R. (L.) 126.— AUS. 

l. Master .] — ^Maater liable for tros- 


f )aBB on land commit l-ed bv bis servant 
ti charsTo of travelling stock. — Fore- 
man V. McNamara (1897), 23 V. L. 11. 
501.— AUS. 

m. .1 — A majjtor held respon- 

sible for Ids overseer whom lie had 
employed to cut trees on his own 
property, passing over the known fence 
of an adjoining proprietor, 8c thero 
cutting trees, although It was all<^d 
ho did HO without autliorlty. — H ix,l 
V. Mkkkicks (1813), Hume, 397. — 
SCOT. 

n. Right of corporation to maintain 
action in absence of bye-law. \ — A town- 
Hhii) corpn., without having passed 
any byo-Iaw on the subject, can main- 
ttii’n trespass for cutting Sc oa<rrylng 
away trees growing upon Govt, allow- 
ances for roads ; for the power to pass 
bye-laws for preserving or Belling such 
trees gave them also a right to recover 
from a wrongdoer their value, which 

c c 2 
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Sect 3 . — Uight to relief: Sub-seclH. 2, 3 cfc 4, Jl.] 
statement of claim in the action by adding the 
council as defts., & claimed against them a 
declaration that there was no right of way, together 
with an injunction to restrain them from so 
asserting : — Held : that although the council had 
not themselves or by their agents entered upon the 
land, nor taken any active part in the dispute, 
nevertheless, as claiming a right to assist in the 
assertion of the right of way, they were properly 
joined as parties to the action. — Thornhill v. 
Weeks, [1913] 1 Ch. 438 ; 82 I.. J. Ch. 299 ; 108 
li. T. 892 ; 77 S. P. 231 ; 57 8ol. Jo. 477 ; 11 
li. (1. K. 302 ; subsequent proceedingSy sub nom, 
Thornhill v. Wkeks (No. 3), [1915] 1 Ch. 100. 

Co-owner — At suit of co-owner .J -See Nos. 141- 
144, post. 

Exclusive possessor of surface — By owner of sub- 
soil.] — See No. 131, post. 


SUB-bECT. 3.— TREbPAfeS BY KELATION. 

130. In what cases doctrine applies— Person 
having prior right — After regaining possession.] — 

If A. disseise 13. & C. disseise A., ^ B. afterwards 
(‘nters upon C. B. may maintain trespass against 
C. for he is remitted to his first possession.— 
Holcomb v. Bawj.yns (1597), Oro. Eliz. 540 ; 
Moore, K. B. 401 ; 78 E. B. 780. 

131. Assignment to solicitor by way of 

security — Subsequent trespass by execution against 
assignor .j — After verdict, hut before judgment, 
W, pltf. in ejectment, on July 11, assigned a field 
of potatoes, with the croi) growing on it, which he 
held under a lease, tlie subject-matter of the 
action, to his attorney in the action, as a security 
for money advanced by tlie attorne^% & for the 
amount due for costs already incurred in the action. 
One of defts., a sheriff’s officer, on July 17, seized 
the crop of potatoes, under a fiy fa^ against W. On 
the same day, but afterwards, possession was 
delivered by another sheriff’s officer of the field in 
question, under a habere facias possessioneniy to W., 
who immediately transferred the possession to an 
agent attending for the attorney. On July, 30 
the first sheriff’s officer sold the potatoes, by 


auction, as a separate lot, after notice given him 
of XJltf.’s title, to J, who, after taking an assign- 
ment of the lease from the sheriff entered & took 
the potatoes : — Held : an action quare clansum 
fregit lay for the attorney against the sheriff & his 
officers as his title related back to the time when 
it accrued. — Kadclifpe v. Anderhon (1860), 
E. B. & E. 819 ; 120 E. U. 715 ; sub nom. Ander- 
son V . Radclipfe & Walker, 29 L. J. Q. B. 128 ; 
1 L. T. 487 ; 6 Jur. N. 8. 678 ; 8 W. R. 283, Ex. Ch. 

Annotations : — Apld. Ocean Accident & Uuarantoo Corpn. 
r. Ilford Gas Co., [1U05] 2 K. H. 49;i. Refd. Dickinson v. 
Burrell, Stourton v. Burrell (18G0), L. K. 1 Kq. 337 ; 
Diuilop V. Macodo (1891), 8 T. L. B. 43. Mentd. Guy 
V. Churchill (1888), 40 Ch. D. 481 ; Alabaster v. Harness, 
[1804] 2 Q. B. 897. 

Customary Hen of copyhold— After admit- 
tance.] — Sec CoryiiOLDS, Vol. Nlll., p. 108, No. 
1384. 

Executor or administrator.]— Nrc Exec u- 
tors, Vol. XXIIl, p. 70, Nos. 534, 535. 

Mortgagee.] — See Mortgage, Vol. XXXV., 
pp. 394, 398, No. 1363,1403. 


8uB-bECT. 1 . — Particular ItiGiiTb. 

A. In General. 

132. Contractors for doing work on land — Con- 
struction of canal.] — The coniiactors for making 
a navigable canal having, with the permission of 
the owner of the soil, erected a dam of earth & 
wood upon his close, across a stream there, for the 
purpose of completing theh* work, have a possession 
sufficient to entitle them to maintain trespass 
against a wrongdoer. — Hyson v. Collick (1822), 
5 B. iV Aid. 000 ; 1 How. k, By. K. B. 225 ; 1 
How. k By. M. C. 70 ; 10(5 E. B. 1310. 

Annolahons : — Consd. It. v. Brijrhtou Gas Light & (Joke Co. 

(1826), B. & C. 466 ; Hastings Corpn. v. Ivall (187.')), 
Jj. II. 19 Kq. 5f*8. Refd. IlQiper r. Chailosworth U826), 
3 L. J. O. S. K. B. 205. Mentd. Bolls v. St. George the 
Martyr, Southwaik Vestry (1880), 14 Ch. D. 785. 

133. Proprietors of navigation— Trespass to soil 
in bank adjoining excavation from new channel.] — 
By an Act of 1664 certain persons were authorised 
to make navigable the river Itchin, k certain 
other rivers, k to cut, dig, k make new channels, k 
to deepen or widen the rivers, channels, etc., k 


right might be exercised without any 
bye-law. — B itiilkigii Township Coupn. 
V. Hales (1867), 27 U. C. B. 72.— CAN. 

o. Munidpal corporation .] — Vaneg- 
MUNI) V . Skafoktu CORI’N. (1883), 
0 O. B. 599.— CAN. 

p. Landlord.] — A landlord is not 
liable in trespass for the wilful & 
unauthorised acts of his bailiffs, com- 
initted In the conduct of a distress. — 
Tiiynnb V. Bussell (1838), 1 Jebb & 
S. 155.— IR. 

q. Mortgagees <€■ purchasers.] — 

A. & B. were the ownci's of tuo semi- 
detached houses at Villa Marie. B. 
mtged. his house to &; D. The 

mtgoes. sold the house to E., who 
entered therein with others & pulled 
flown & carried away both houses. A. 
took action to recover damages for the 
trespass & conversion, as well against 
C. & D., the mtgees., as against K., 
the purchaser, & the others who had 
entered upon the land : — Held : the 
purchaser & the others who had actually 
entered upon the land, were liable for 
damages for the trespass & wrongful 
conversion. — I ^ower v, Folky (1902), 
8 Nfld. L. B. 640.— NFLD. 

PART II, SECT, 3, SUB-SECT. 3. 

X. Land taken by Govern nunt — 
Hetrosjjective effect of taking — Whether 
possessor may take action for trespass 
between date of retrospective order efr date 
of order talcing effect .] — Bailways 


C0MMIB810N V. Davjh (Tkading a*^ 
Davis Bkothekh) (No. 2) (1915), 18 
W. A. L. B. 51. — ^AUS, 


\. in irfiai cases ao( trine applies— 
Ovmcr as aga trust possessor.] —in tres 
l)as8 quart duusurn fregrt for cut! in 
grass on July 31, pltf. proved posses 
sion only ; deft, lustlflod as owner o 
the land under a deed dated July 15 
but not reglatored till Aug. 1 '.— Held 
as against pltf. deft, had not title h- 
relation from the date of the deed.— 
I’ArrisoN r. TiNGLicy (1863). 1( 

N. B. B. (5 All.) 653.— CAN. 


. a. Patent for Crown land not 

issued.] — Pltf. held possession as pur- 
chaser under a receipt from the Crown 
land agent, & before deft, entered he 
had paid up in full, & was entitled to 
the patent, which however did not issue 
until some time after : — Held : he was 
entitled to recover for trespass com- 
mitted before as well as after the 
patent. — Nicholson v. Page (1868), 
27 U. C. B. 605.— CAN. 


b. .] — After entry there is a 

relation back to the actual title us 
against a wrong-doer, & an action may 
be maintained for trespass prior to 
such entry. — Lecain v. Hosterman 
(1878), Cass. Dig. 2nd. ed, 827. — CAN. 


0 . ^.1 — Pltf. herein, a timber 

Jlcensoe, sold his Interest In the license 
& limits to \V., w'ho entered & cut 
timber, but the transfer was not 
approved, & by the regulations of the 


Crf)wn lands department all transfers 
wore to be in writing & subject to their 
approval, & were to be valid only from 
such approval : — Held : the legal title 
to the limits & timber thereon was In 
pltf., & W.’s possession was pltf.’s, who 
was entitled to maintain an action for 
damage done to the limits. — Booni i\ 
McIntyre (1880), 31 C. P. 183.— CAN. 

d. .] — HAinLTON Provident & 

Loan Society v. Campbell (1884), 
12 A. B. 250.— CAN, 

e. .]— A mtgoe. of vacant 

lauds : — Held : entitled to damages 
against third parties who entered the 
lands & removed timber therefrom 
after he had begun forcclosui’e pro- 
ceedings & before he became registered 
owner tberoundor, even though ho was 
never in actual possession under tho 
mtge. — Keid V. Galbraith (B. C.), 
im6] 4 1). L. B. 814 ; 11926] 3 

W. W. II. 500.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— A. 

f. Owner of private property.] — 
The charter of tho Nova Scotia Tele- 
phone Co. authorised the construction 
& working of lines of telephone along 
the sides of, & across & imder, any 
public highway or street of tho city 
of Halifax provided that In working 
such lines tho co. should not cut down 
or mutilate any trees : — Held : tho 
owner of private property in the city 
could maintain an action for damages 
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to do all that might be fit for navigation, & to build 
locks, etc., upon any of the lands adjoining the 
rivers, etc., to make towing paths ; & it was 
expressly provided that the undertakers of the 
navigation should not make any trench, river, or 
watercourse, or use tlie locks, etc. upon the land 
of any person until a full agreement with, satis- 
faction to the ownei s of the land had been made by 
the comrs. api^ointcd by the Act, or by the persons 
authorised to make the navigation, nor until 
satisfaction should be paid to the respective 
owners of the lands, according to the determination 
of the comrs., or by agreement by the undertakers 
of the navigation. By a subsequent clause, the 
comrs. were to determine what satisfaction any 
person should have in respect of any prejudice, 
loss, or damage, sustained for such proportion of 
liis lands next adjoining to the navigation as should 
bo made use of for the purposes of the Act, in case 
the undertakers of the navigation sliould not have 
agreed beforehand, satisfied tlie party so damni- 
fied. The proprietor of iho navigation having 
brought tresspass against the owner of the adjoin- 
ing land, for cutting trees upon the bank of a 
channel made under this Act, the judge at the trial 
admitted evidence of acts of ownership exercised 
by the proprietors of the navigation upon other 
parts of the backs where the adjoining land did not 
belong to deft., & afterAvards left the question to 
the jury, upon conflicting acts of ownershii) which 
were given in evidence ; but stated, in the course 
of his address, that it might be assumed from the 
length of time that had elapsed since the j)a8sing 
of the Act, & from the provision that no land of any 
person was to be used until satisfaction was made 
to the owner, that some agi*eement had been made, 
by which all the land used for the purposes of the 
navigation by the proprietors thereof had been 
sold to them by the land owners. A rule having 
been obtained for a new trial: — Held: (1) by 
vii*tue of the provisions of this Act of 1064, the 
proprietors of the navigation did not necessarily 
acquire such an interest in the soil in a bank 
adjoining to formed out of the earth excavated 
from a new channel, made for the first time under 
the Act. as would enable tliem to maintain tres- 
I)ass ; (2) acts of ownership by the xu’oprietor of 
the navigation upon different parts of the bank 
contiguous to new clinnnels of the navigation made 
under the Act of Parliament were not admissible 
in evidence made under the Act of Parliament 
were not admissible in evidence to show that the 
soil in tlie bank in question belonged to the pro- 
prietor of tlie navigation.- — IloiJJS v. (Ioldfincii 
(1H23), 1 B. & C. 205 ; 2 Dow. & By, K. B. 31(5 ; 

1 L. J. O. S. 1C. B. 01 ; 107 E. B. 70. 

Annotations : — As I’o (1) Reid. Ilochdalo Canal Co. v. King 

0849), 18 L. J. y. B. 29:i. As to (2) Consd. Kivor Loo 

Navigation Confeei valors r. Button (1881), G App. Cas. 

085. (Generally, Mentd. Porlmoro r. Bnnn (1823), 1 B. 

& C. 694 ; Badger ii. South Yorkbhiro By. & Biver Dim 

Co. (1858), 1 E. E. .359. 

134. Owner of sub-soil— Against exclusive pos- 
sessor of surface.] — The owner of the subsoil may 
maintain trespass against a person who has the 
exclusive riglit to the possession of tlie surface, for 
making holes of sucli a depth as to interfere with 
the right of the owner in tlie subsoil. Where the 
injury merely affects the surface, as in the case of 
a riding on a hor.se, the owner of the subsoil cannot 
m such case, sue in trespass. — Cox v. Glue, Cox 


V. Saint, Cox v. Mousley (1848), 5 C. B. 533 *, 17 
L. J. C. P. 102 ; 10 L. T. O. S. 374 ; 12 Jur. 185 ; 
130 E. B. 987. 

Annotations : — Consd. Itlchanls v. Davies, 11921] 1 Ch. 90; 
Back V. Danielfi, [1925] 1 K. B. 52G. Reid. Pdgiiju r. 
Southampton & Dorchcbtcr By. (1848), 12 L. T. O. S. 127. 
135. Trustees of turnpike road.] — By a jiro- 
visional order of the General Board of Health 
Public Health Act 1848 (c. 03, except sect. 50 a 
part of sect. 88 was ordered to be put in force, 
when such order sliould be confirmed by Act of 
Parliament within the borough of T., & the coimcil 
of the borough were by the order appointed the 
local board of health, & by the order U’owns 
improvement Clauses Act, 1847 (c. 34), s. 03, was 
also ordered to be incorporated with the local 
imiirovement Act of the borough. Sect. 50 of 
Towns Improvement Clauses Act enacts that “ the 
trustees of any tiunpike road shall not collect any 
toll on any road within the limits of the special 
Act, or lay out any money thereon.” 

The provisional order, so far as the same was 
authorised by the Public Health Act, was afterwards 
confirmed by 14 & 15 Viet. c. 103, & made absolute : 
- -Held : the trustees of a turnpike road wore en- 
titled to maintain trespass for the removal of turn- 
pike gates within the borough of T. by tlio local 
board of liealih acting under Towns Improvement 
(flaii-ses Act 1847 (c. 34), s. 03, At believing that the 
same was legally incorporated by the provisional 
order info their local improvement Act. — Clayton 
V. Ffnwick (1850), 0 E. & B. 114 ; 25 L. J. Q. B. 
220 ; 27 L. T. O. S. 119 ; 20 J. P. 180 ; 2 Jur. N. S. 
035 ; 119 E. B. 807. 

Annotations : -Mentd. MoHoloy v. Ely L. B. of Health (185G), 
.3 .Tur. N. S. 42 ; B. v. 'J'unstall k, Bosloy Turnpike-road 
TrustecH (185G), 27 }j. T. O. 8. 184 ; N. E. By. v. Tyne- 
mouth Corpn. (18G8), L. B. 3 Q. B. 723. 


136. Owner dedicating soil to public purposes.] — 

Setxblc : a power to grant a lease primd facie 
implies ownership ; & a dedication of land by the 
owner of tli(‘ soil to public purposes does not pre- 
vent an encroaching stranger being liable to an 
action of trespass or ejeclmoni. — Thompson v. 
West Somerset Mineral By. Co. (1857), 29 
T. 0.8. 7 ; 5 W. B. 290. 

137. Person having equitable interest.] — The 

receiver of an estate, in which jiltf. had an equit- 
able interest, under a settlement vesting it in 
trustees, let deft, into possession of the jiremises 
under an agreement with himself, in Avriting, in 
which lie described liirnsolf as agreeing, “ on behalf 
of the estate,” to let for a term of years. Pltf. 
declining to sanction any other tJian a yearly 
letting, a correspondence ensued between him <& 
deft., in which the latter intimated that, as ho 
could not get a lease, he should leave as soon 
as ho could, & he did leave before ho had been 
six months in x^ossession ; — Held : he was not 
liable to pltf., either in trespass or use & occupa- 
tion ; & semblCy he Avas not liable at all. 

Pltf. had not any legal title, Ac could not maintain 
trespass (Martin, B.). — Sloper v. Saunders 
(1800), 29 L. J. Ex. 275. 

Annotation : — Mectd. He Do Keysors Boyal Hotol, De 

Koyaors Boyal Hotel r. B., [I919J 2 Ch. 197. 

138. Managers of non-provlded schools -Must 
have special arrangement with owner.]- Man- 
agers appointed under Education Act, 1902 (c, 42), 
of a non-provided school have not such possession 
of the school building, in the absence of a special 


a^nst the co. for Injuring ornamental 
Bhado trees on the etreot In front of 
his property while constructing or 
working the telephone lino, there being 
nothing In the evidence to rohut the 
presumotion of ownership ad medium 
or to snow that the street had l)Pon 


laid out under a statute of the ]iro\ luce 
or dedicated to the public before the 
passing of any Expropriation Act. — 
O’CONNOU V. NOVA HCOTIA TFLKI'irONIO 
Co. (1893), 22 S. C. B. 270.- CAN. 

g. Whether plaintiff in possession 
under illegal decree of civil court ,] — 


UniT Narain Sinoh v. Shib Bai 
(1898), I. L. B. 20 AU. 198.~IND. 

h. Mining lease applicant who 
has not complied with regvlati(m8.\-~' 
Appet. for a mining lease, who has not 
complied with the regulations in force 
as to the manner In which ground 
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Seel, 3 . — Right io relief: Sub-aect, 4, A.f T., D., 

F., R, a. H. ( a),-] 

arrangement with the owner, as will suiiport an 
action of trespass. 

The local education authority having ceased to 
maintain a non-pro vided school, sent their in- 
spector, who informed the teaclu'rs Sc the children 
that the school would be closed, Sc told the cliildren 
that they were to go to another scliool, Sc offered 
to the teachers employment, which they accepted, 
in other schools ; Sc he wrote in the log book, 
“ School closed, teachers transferred.” The man- 
agers brought an action against the local education 
authority claiming damages for trespass Sc illegal 
acts in closing the school Sc inducing the teacliem 
to leave the service of the managers without due 
justification : — Held : the managers not having 
l)leaded or proved any special arrangement with 
the owner of the scliool building giving theni 
possession in a legal sense, could not maintain 
the action.— Bletscowe v. Northami^tonshiue 
County Council, [1907] 1 Ch. 504 ; 70 B. J. Ch. 
270 ; 90 L. T. 3S6 ; 71 J. P. 258 ; 2M T. L. H. 319 ; 
51 Hoi. Jo. 277 ; 5 L. Vr. 11, 551. 

Annotaiion : — Mentd. Wilfortl o. WcHt Jhdinf? (if YorkHhirc 

County Council, [1908j 1 K. B. 0 H:j. 

Assignee In bankruptcy.] —Sec Bankruptcy, 
Xol. V., pp. 972, 973, Nos. 7900-7005. 

Commissioner of Sewers.] — Sec Hewers Sc 
Drains, Vol. XLT, pp. 55, 50, No. 407. 

Ecclesiastical rights — Over churchyard.] — Sec 
Burials, Vol. Vll., pp. 520, 533, Nos. 03-07, 
133, 134 ; Ecclesiastical Law, Vol. XIX., 
1 ). 204, Nos. 470, 477. 

Possession of church — Churchwardens & 
vicar.]— Ecci.esiartical Law, Vol. XIX., 
pp. 280, 287, Nos. 757-705. 

Married women — Protection of own property.] — 
See Husband Sc Wife, Vol. XXVII., pp. 89, 259. 
Nos. 095, 2284. 

139. Mortgagee.]~Trespass will not lie against 
the occuphu' ot land at tlio suit of the mtgee. who 
lias never been in actual possession or been seised 
of the land lias not obtained a judgment in 
eject m(‘nt either by default or by verdict. — 
Turner v. Cameron’s Coalbrook Steam Coal 
Co. (1850), 5 Exch. 932; 20 L. J. Ex. 71; 10 
C. T. O. H. 285 ; 155 E. K. 407. 

AiinHatinns : — Kefd. Ncato r. Harding (1851), 6 Exob. 349 ; 


Harrison v. Blackbiun (1864), 10 Jur. N. S. 1131 ; Phillips 
V. Homfray (1883), 24 Cb. D. 439 ; Wallis v. Hands, 
[1893] 2 Oh. 75. Mentd. Blatcbford v. Cole (1868), 5 
Jur. N. S. 412. 

.] — See, also, Mortgage, Vol. XXXV., 

pp. 393, 394, Nos. 1302, 1363. 

Partnership property — Dissolution of partnership 
— Trespass by former partner.]— Nee Partnership, 
Vol. XXXVI., p. 499, No. 1054. 

B. Rights of Common, 

See Commons, Vol. XI., pp. 1 et aeq, 

C, Copyholds, 

140. Copyholder with right to cut underwood.] — 

Underwood is a thing of inheritance Sc perpetuity, 
Sc may be granted in fee by copy of coi^t roll ; Sc 
will support trespass on are clausum fregit. — Hoe v. 
Taylor (1595), Cro. Eliz. 413 ; Moore, K. B. 355 ; 
4 Co. Kep. 30 b ; Jenk. 274 ; 78 E. R. 065. 
Annotations : — Apld. Wilson v, Mackrotb (1706), 3 Burr. 
1824. Reid. Hoydon & Smiths Caso (1610), 13 Co. Bep. 
67 ; Mufigravo v. Gave (1741), WllloR, 319. 

Customary heir of copyhold — Before admittance.] 

— See Copyholds, Vol. XIII., p. 108, Nos. 1376- 
1379,1382. 

After admittance.] — See (’opyholdb, Vol. 

XIIL, p. 108, No. 1384. 

Action for cutting trees.l — See Agriculture, 
Vol. II., p. 70, Nos. 407. 468.“ 

Rights of common.]- See, generally, Commons, 
Vol. XI., pp. 1 et aeq, 

D, Co-Owners, 

141. Action between tenants In common 
General rule.]-- Rich v. ITall (lOtH), 1 Keb. 18 ; 
83 E. R. 785. 

142. .] — Noye V, Reed, No. 88, ante, 

143 . ,•] — Trespass quare clausum fregit 

lies by one of several tenants in common against 
his co-tenant, where there has been an actual 
expulsion. — Murray v. Hall (1849), 7 C. B. 441 ; 
18 L. J. C. P. 161 ; 12 L. T. O. H. 613 ; 13 Jur. 262 ; 
137 E. R. 175. 

Annotations : — Eefd. Stedman v. Smith (1857), 26 L. J. 0- B. 
314 ; Hendoraon v. Mears (1859), 33 L. T. O. S. 202. 

144. Necessity for ouster.] —Wilkinson 

V. Haygarth, No. 339, post. 


applied for should bo marked out, 

( annot it)aintain an action for trespass 
against the holders of minors’ rights, 
for entering on the land & marking out 
( laims upon It in the manner pre- 
scribed l)v the regulations. — H iooins 
r. DyuR (1875), 1 N. Z. Jur. Alining 

I. .aw 26. — N.Z. 

PART II. SECT. 3, SUB-SECT. 4.~D. 

141 I. Action bdwern tfnants in rom- 
rnon—Gcnrrnl rwlr.] -Where pltf. & 
deft, being each possessed of a farm 
agreed to work them tof^thor tc divide 
t ho profits arising from them at the end 
of the season, & before the harvest 
deft, was dispossessed of his farm by 
ejectment. Sc pltf. thereupon gave him 
notl(5e that ho would not divide his 
(Tops with him, noBvltbstandlng which 
deft, entered pltf.’s farm Sc took away 
Ids share of the crop : — Held : pltf. 
rould not maintain trespass against 
1dm. — Wemp V. Mormon (1846), 2 

II. C. R. 146.— CAN. 

14111. .] — One tenant in 

common may commit trespass by 
expelling his co-tenant & taking the 
whole enjoyment of the estate wrong- 
fnllv to himself. — Pktrtk v. Taylor 
(1847), 3 U. C. K. 457.— CAN. 

141 ill. .] — One tenant in 

common cannot sustain an action of 
trespass uarr (hnianm fregit against 


his co-tenant. — Elliott v. Smith 
(1858), 3 N. 8. K. (2 Thom.) 338.— 

CAN. 

141 iv. .] — One tenant in 

common camiot maintain trespass or 
trover against his co-tenant for merely 
reaping Sc harvesting the crop ; but he 
may, if his co-tenant has consumed the 
crop, or dealt with it so that he cannot 
retake it or pursue his remedies against 
the persons who have possession of it. — 
Brady v. Arnold (1868), 19 C. P. 
42.— CAN. 

141 V. .] — Woods v. Gam- 

mon (1890), 22 N. y. ll, (10 R. & O.) 
362.— CAN. 

141 vi. .) — Boudroit V. 

8ami*SON (1907), 41 N. S. R. 490.— 
CAN. 

141 vii. .] — ^Whore a stran- 

ger to the property built upon certain 
land JolntlvhelQ by several oo-poroenors. 
Sc some of the oo -parceners purohased 
from the stranger the building so 
erected : — Held : the purchasers were, 

r md the building In suit, trespassers, 
a suit might bo maintained by the 
remaining oo -parcener to be jput into 
oint possession of the bnllding ; Sc 
his though It was not shown that any 
spoclal damaige had been suffered by 
pltf. by reason of the building.— 
AltmAMMAD Ali Jan V. Faiz Bakhsh 


(1896), I. L. R. 18 All. 361.— IND. 

141 viii. .] — One tenant In 

common of a right of way cannot 
maintain trespass against another 
tenant in common for tlie user of such 
way. — H oyte v. Hogan (1840), Arm. 
M. & O. 4.— IR. 

141 ix. .] — JoNEB V. Read 

(1876), I. 11. 10 C. L. 315.— IR. 

144 i. Necessity for otister.]— 

Pltf. & deft, wore tenants In common 
of a certain dwelling house. Sc deft, 
took off the doors & carried them 
away, broke down partitions & did 
other injuries to the property, where- 
upon pltf. brought an action for tres- 
pass against him. Deft, pleaded that 
pltf. was not in possession of the house , 
but that he was Sc is in sole possession : 
— Held : the action could be main- 
tained, & the acts of deft, amoimting 
to an ouster there should be juiigment 
for the pltf. — Moore v. Moore (1874), 
9 N. S. 11. (3 G. & O.) 436.— CAN. 

14411. .] — ZWIOKBR V. 

Morash (1900), 34 N. S. R. 655,— CAN. 

144111. .] — Laying a drain 

In land, & the Incidental temporary 
Interference with the soil necessary for 
that purpose, cannot be regarded as an 
ouster or destruction or an act of waste. 
Sc will not entitle a tenant in common 
of the land to maintain an action 
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146. Pulling down old & rebuild^ 

new wall.] — The common user of a wall separating 
adjoining lands belonging to different owners, is 
prinid facie evidence that the wall, & the land on 
which it stands, belongs to the owners of those 
adjoining lands in equal moieties as tenants in 
common. Where such an ancient wall was pulled 
down by one of the two tenants in common, with 
the intention of rebuilding the same, & a new wall 
was built of a great/er height than the old one ; it 
was held, that this was not such a total destruc- 
tion of the wall as to entitle one of the two 
tenants in common to maintain trespass against 
the other. — C ubitt v . Porteb {182K), 8 B. & O. 
257 ; 2 Man. & By. K. B. 207 ; 0 L. J. O. S. K. B. 
.‘100 ; lOS E. B. 1039. 

Annotations: — Consd. Murray v. Hall (1849), 7 C. B. 441. 
Apld. Standard Bauk of British South America v. Stokes 
(1878), 9 Oh. T). 08 ; Wntsou v. Gray (1880h 14 Ch. P. 
192. Consd. Jolliffo v. Woodliouse (1894), 10 T, L. R. 
553 ; Newton v. Hnfrprlns (1906), 60 Sol. Jo. 017 ; Adams 
V. Marylobono B. C., 1 1 907] 2 K. B. 822 ; Mason v. PHilham 
Corpn., [191 0] 1 K. B. 031 ; Vino v. Wenbam (1915), 79 
J. B. 423. Refd. Bradboe n. London Corpn. (1842), 2 
Dowl. N. S. 101 ; Colbockr. Girdlei'S Co. (1870), 1 Q. B. P. 
234; Mintiirn v. Bany (1912), 7(5 J. P. 441. Mentd. 
Holmes v. Bellinprham (1859), 6 Jur. N. S. 534. 

146. .] — Wliere two iieraons are ten- 

ants in common of a field, the merely putting, by 
one of them, a lock upon the gate, not shown to be 
kept locked, will not. constitute an ouster so as to 
enable fhe co-tenant in common to maintain 
trespass. There must, for such a purpose, be 
other oircinnstanccs attending the act. A. & B. 
were, without th(3 knowledge of 0., tenants in 
common of lands. (\ liad held them under A. 
In Mar. 1867, C. received from B. notice to quit 
at the end of six months. lie did not quit, but 
afterwards made an agreement with A.’s agent for 
the renewal of the tenancy, continued the cultiva- 
tion of the land, & paid the rent under the new 
lease. While C. was still in possession B. demised 
the yjrcmiscs to 1). as from Mar. 1808, for six 
months. In June, 1808, I), entered the land, cut 
tlio grass, put a lock on the gate, & carried away 
tlic grass, & stacked it as hay : — Held : assuming 
C. & D. to be tenants in common, these circum- 
stances did not amount to an ouster, so as to 
enable O. to maintain trespass against his co- 
tenant in common, D. — Jacobs v, 8eward (1872), 
L. B. 5 H. L. 404 ; 41 L. J. O. V. 221 ; 27 L. T. 
186 ; 36 J. P. 771, H. L. 

Annotation : — Refd. Birkln v. Smltb, [19091 2 K. B. 112. 

147. What amounts to ouster- -Digging up 

& removing clay.]— W iijcinson v . Haygarth, No. 
339, post. 

148. Joint ownership — Owner of playing field — 
Field hired by committee — Plaintiff & defendant 
members of committee.] — Trespass for assault. 
Plea : that deft. & twenty-one others were possessed 
of a close, were thereon lawfully playing a lawful 
game at cricket : that pltf. came unlawfully on 
the close, &^inteiTupted deft. & the twenty-one 
in playing the lawful game, whereupon deft., in his 
own right & by authority of the twenty-one, 
requested liim to depart from the close, & desist 
from disturbing their game, which he refused : 


whereupon deft, removed him out of the close. 
De injurid. The facts were that deft. & twenty- 
one others were playing, but were not otherwise 
possessed of the field : & pltf. interrupted them by 
remaining on the ground, occupied by the players, 
when requested to leave it : — Held : ( 1 ) the plea 
justified the trespass in rig! it of the possession of 
the close, & was therefore not proved. Setnble : 
that the facts might have constituted a justification 
in defence of the lawful game, if so pleaded. 

By agreement between A., owner of a close, & 
the members of a committee of a cricket club, A. 
agreed to let to the committee, & the committee 
to hire, the close, to bo used as a cricket ground by 
the club, & for that purpose only. Pltf. & deft, 
were members of the committee. Pltf. having 
sued deft, for an assault in removing pltf. from the 
close, deft, pleaded possession of tlie close in him- 
self & justified the removal : pltf. replied that he 
& deft, were jointly possessed : — Held : (2) the 
facts supported this replication. — Hoiaies v. 
Bagge (1853), 1 E. & B. 782 ; 22 L. J. Q. B. 301 ; 
21 L. T. O. S. 250 ; 17 J. P. 031 ; 17 Jur. 1095 ; 
118 E. B. 620. 

Action against third party — Right of defendant 
to plead tenancy in common.] —i^ee Real Pro- 
perty, Vol. XXXVIII., p. 698, Nos. 429, 430. 

Particular actions for trespass — Cutting grass.] — 
See Agriculture, Vol. II., p. 57, No. 314. 

Cutting trees.]— Agriculture, Vol. IT., 

pp. 87, 88, Nos. 082-090. 

Trespass to party walls.] — See Boundaries, 

Vol. VII., pp. 298, 299, Nos. 224-235. 

E. Growing Crops. 

See Agriculture, Vol. II., pp. 37, 52, 53, 56, 
57, Nos. 205, 280, 281. 285, 310, 314. 

F. Rights rclathig to Easements, 

See Easements, Vol. XTX., pp. I et seg. 

G. Rights of Fishery. 

See Fisheries, Vol. XXV., pp. 1 et seq. 

H. Landlord atid Tenant. 

(a) Landlord. 

149. Lessor of tenant at will.] — Anon. (1440), 
Y. B. 19 Hen. 6, fo. 44, pi. 94. 

Annotations: — Mentd. Watorer r. Freeman (1019), Hob. 

266 ; Ashby v. White (1703), 2 Ld. llaym. 938. 

160. Feoffee from lessor — Against tenant at will.] 
— A feoffment, with livery of seisin made on the 
land deteiTnines a tenancy at will, though the 
tenant be not present, nor assenting to the 
feoffment ; & tlie feoffee may maintain trespass 
again.st the tenant at will who has entered on his 
possession. — B all v. Cullimore (1835), 2 Or. 
M. & B. 120 ; 1 Gale, 96 ; 5 Tyr. 753 ; 4 L. J. Ex. 
137 ; 160 E. R. 51. 

Ann4)taiion: — Refd. Hogan v. Hand (1801), 14 Moo. P. C. 0. 

310, 

161. Lessor entering after expiration of term — 
Rights against late tenant — Or persons claiming 
under him.] — Lessor, having entered at the expira- 


against another tenant in common. — 
Mohencuand Nbmohand Gwar v. 
ISAKBHAI TAXA.TI (1900), 1. L. B. 25 
Bom. 248.— IND. 


k* .1 — Qu. : whether any & 

what acts short of the destruction or the 
Joint property will enable one tenant 
m common to sustain trespass against 
his co-tenant. — Wiggins v. whitk 
(1830), 2 N. B. R. (Bor.) 179.— CAN. 

1. Whetfier tenants in common may 
sue separately ,] — Tenants In common 
cannot sue separately for a trespass 
to their land, but each one may, I 


think, separately defend his possession, 
& do any act which all might do con- 
jointly In defence of that possession, 
short of maintaining an action in respect 
of It. — Esson V. Mayberry (1841), 
1 N. S. R. (1 Thom). 1«0.~CAN. 

PART n. SECT. 8, SUB-SECT. 4.— 
H. (a). 

m. Person toUh clean certificate of 
title .] — A tenant In possession under an 
agreement with a person who subse- 
quently obtains a clean oertlfloate of 
the land in respect of which suoli 


agreement is made becomes a trespasser 
as against such person, imtil a fresh 
tenancy is created by possession & 
payment of rent. — H unter v. Player 
(1875), 9 S. A. L. R. 100.— AUS. 

n. Whether action may be brought 
— Against tenant — Trespass commiUed 
during tenancy.] — Where deft., as agent 
of a third party, during the occupancy 
of a tenant of pltf., put up a fence on 
pltf.’s land, which continued there 
after pltf. resumed possession at the 
expiration of the tenancy : — Held : 
pltf. could not bring trespass against 
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Sect. 8. — Bight to relief: Suh-aect. 4, H. (a) & (b), 
«/., K, dt L, Sect, 4 ; Suh»sect. 1 »] 
tion of the term, might sue in trespass persons 
claiming under the late tenant as well as the late 
tenant himself. — ITey v, Moorhouse (1839), 15 
Bing. N. (\ 52 ; 8 8cotl, 150 ; 9 L. J. C. T. 113 ; 
133 £. R. 20. 

Annotation : — Refd. Newton v. Hailand (1810), 1 Man. & Q. 

(544. 

162. Lessor under building agreement with 
tenant — Tenant to occupy building when com- 
pleted.] — (1) Mere possession is sufficient title 
against a wi*ongdoer. 

(2) If the tenant of a close agrees that the land- 
lord shall build a house on such a close, which the 
tenant is to rent from the landlord when the build- 
ing is completed ; this gives the landlord a suffi- 
cient possession to entitle him to bring trespass 
against a wrongdoer. — Anon. (1849), 13 L. T. O. 8. 
325. 

Action for cutting trees & timber.] — See Agri- 
culture, Vol. IT., pp. 75, 95, 112, No. 539,540, 
749, 942-940. 

Waste.] — Sec Landlord & Tenant, Vol. 
XXXI., pp. 35(5, 300, Nos. 4987-4989, 5001. 


(h) Tenant. 

153. Tenant at will.] — A non. n440), Y. B. 19 
lien. 0, fo. 44, pi. 94. 

Annotations A. Wateier r. Freoman (IGH)), Hob. 

2(36 ; Asliby v. While (170:5), 2 Ld. liaym. 938. 

154. Necessity for entry.]— Entry is not neces- 
sary to the V('sting o-f a term of years in the lessee ; 
but, for the puri)os(‘ of maintaining an action of 
trespass, tlie lessc'e must enter, since tliat action is 
founded on the actual i)osses.sion.— Harrison v. 
Blackhurn (1801), 17 C. B. N. 8. 078; 5 New 
hep. 90 ; 34 I.. J. (\ P. 109 ; 11 L. T. 453 ; 10 
,Tur. N. S. 1131 ; 13 W. R. 135 ; 144 E. R. 272. 

A nnotat ions Refd. WallLs v. Handp, (18931 2 Ob. 75. 

Mentd. Milralto v. Wcstav\ny (1864), 34 L. J. C. P. 113 ; 

DoUnbani r. Digby (1873), 28 L. T. 170; llawko r. 

Dunn, [1897] 1 Q. 15. .579. 

155. .] — Th(' grant of a new lease in posses- 

sion to a stranger with tin* oral assent of the 
lessee under a prior subsisting lease does not oper- 
ate as a surrender at law of the prior lease, 
unless the tenant under such lease gives up posses- 
sion to tlie new tenant at or about the time of the 
grant of the new lea.se to which he assents. 

In 1884 N. granted a lease of certain coal mines 

deft, for tho act done by him durhiff 
(ho contlnnanoo of tbc lease. — 

Boulton v. Jarvis (1812), 3 Ont. 

Die:. 0932.— CAN. 

o. Against third party ~ Tenant 

in possession.] — When prornisos have 
been lot, 6: the tenant is in posses- 
sion, the landlord cannot sue a iicrson 
for lirenkinff tc ont onus tho promiHcs 

pullinff down the f(!ric<*s, unless that 
lerson has at some other tlino removed 
he rails & converted them to his own 
use. — B lkeklr v. Colkmvn (1816), 

3 U. C. R. 172 —CAN. 

p. Landlord may bring action — If 
danuige done to rermsion,! — Lkadley 
V. UuurcKsiiANK (1901), 7 Terr. L. R. 

170.— CAN. 

q. .1 — The law of Kiwland, 

lhat a landlord who has parted 
with his possession to a tenant 
cannot sue In trespass for daraapre to 
the property, nnloss tho wrongful act 
eoniplnincd of imports a damage to 
the reversionary Interests, does not 
apply to landlords in India. — V ankv- 
tachalam Ciietti r. ANiUArrAN 
Amralam (1879), I. L. R. 2 Mad. 232. 

— IND. 

r. For purpose of putting leasee 

into possession.] — A landlord, though 


to P. & others for a term of forty-five years from 
June 24, 1884. In 1887 N., with the oral assent 
of the lessees, granted a new lease to pltf. of, 
amongst other property, the same coal mines, for 
a term of forty-two years from June 24, 1887, but 
pltf. did not enter into possession of tho mines 
under this lease, or do any working thereunder 
according to tho covenants. The lease of 1884 
was subsequently assigned by the lessees under 
that lease, & the coal mines comprised therein 
were worked by the assignees. Pltf. brought an 
action against N. &; the assignees of the lease of 
1884, claiming a declaration of his title & damages 
against N. for breach of the covenant for quiet 
enjoyment implied in the lease of 1887, & damages 
against the assignees of the lease of 1884 who had 
worked the coal. Pltf. alleged a binding agree- 
ment between liim & the lessees of the 1884 
lease, which precluded in equity the lessees & those 
claiming under them with notice from setting up the 
lease of 1884 against him : — Held : the lease of 
1884 was not surrendered by operation of law ; 
there was no such agreement between pltf. &: the 
lessees of the 1884 lease ns alleged by pltf. ; pltf. 
having only an iniereaae termini^ & never having 
been in possession, he could not maintain an action 
on tho covenant for quiet enjoyment, or an action 
for trespass, or for damages in respect of trespass. — 
Wallis v. Hands, [1893] 2 Ch. 75 ; 02 L. J. Ch. 
580 ; 08 L. T. 428 ; 41 W. R. 471 ; 9 T. L. K. 288 ; 
37Sol. Jo. 281 ; 3 R. 351. 

Annotation Refd. Metealfo v. Boyce, [1927] 1 K. B. 758. 

156. Lessee from tenant pur autre vie — 

Death of tenant pur autre vie.] — Gjoary v. Bear- 
(’ROPi’ (1007), 1 Sid. 340; Cart. 57; O. Bridg. 
481 ; 1 Lev. 202 ; 82 E. R. 1148 ; now. Geery 
r. Bearcroft, 2 Keb. 148 ; sub now. Bearcroft 
V. Geery, 2 Kob. 250, 285. 

;-Refd. HadfiehrB Cahc (1873), L. R. 8 C. 1‘. 

306. Mentd. BurgCBs r. Wheat e, A.-CJ. v. Whoato (1759), 

1 Eden. 177. 

157. Lessee under void lease.] — Powel v. 
Goddard (1(509), 2 Keh. 513 : 84 E. R. 321. 

158. Lease ultra vires highway authority.] — 

CoVERDALE V. CiiARLTON, No. 11(5, ante. 

159. Lessee under unexecuted lease.] — To 
entitle a party to maintain trespass for the mesne 
profits, it is not necessary to execute an habere., 
if pltf. has boon let into possession by deft. — 
Galvart V. Horsfalj. (1803), 4 Esp. 107 ; 170 
E. R. 078. 


coiiBidor the deed a proper one, liab not 
by Hueh a refusal ho changed tlie 
eharneter of his position aa a tenant at 
will as to put hiinself in the position 
of a trespasser, &; cannot ho ejected 
without demand of possession. — 
Lewer V. McCulloch (1876), 10 

N. S. K. (1 R. & C.) 315.— CAN. 

b. Closing of door.] — Pltf. leased 
certain collars & a passage to deft. On 
ouo Ride of tho passage was a door stand- 
ing in a recess in tho wall. Tho recess 
was part of the premises leased to deft., 
hut the door opened into & was hung 
on premises in pltf.’s occupation. The 
trespass complained of was the closing 
of the door hy deft. There was evi- 
dence that the door could not be closed 
without going on or reaching over 
pltf. 's premises : — Ueld : whatever 
rights deft, might have had of blocking 
up tho doorway, ho was not entitled to 
go on to pltf.’s promises In order to 
shut the door. — Curran v. Ferrier 
(1883), 4 N. S. W. L. R. (L.) 280.— 
AUS. 

0 . Leasee in possession under un- 
registered lease .] — A lessee in posses- 
sion under an imregistered lease may 
take proceedings for trespass where 
such trespass has been committed by 


he iias given a lease to a third per- 
son, is entitled, for tho purpose of 
piitting his lebsoo in possossion, to 
maintain a suit to eject a trespasser. — 
Damodar IhiABAD Tkvvari V. Lachmi 
j’RASAi) Singh (1928), 1. L. R, 7 Pat. 
496.— IND. 

t, Occupation of house after notice 
to quit.] — Whore deft, occupied & 
l)erbi8ted in occupying after notice to 
quit a dwelllng-houBo on pltf.’s land : — 
Held : pltf. was entitled to an injunc- 
tion as well as damages for tho trespass. 
— Beale v. Lawler (1912), 32 N. Z. 
L. It. 426.— N.Z. 

PART II. SECT. 3, SUB-SECT. 4-.— 
H. (b). 

a. General rwZe.]— The lessee of a 
farm, although not empowered by tho 
owner to sue, has a locus standi to sue 
for damages for trespass upon the land. 
— Theuon V. Nieuwknhuizen (1898), 
15 S. C. 27.— S. AF. 

163 I. Tenanf at will.] — Nelson v. 
Cook (1851), 12 U. C. R. 22.— CAN. 

153 il. .1 — A party who has 

entered Into possession of land under an 
agreement to purchase, & has refused 
to accept a deed of tho land tendered 
to him, on tho ground that he does not 
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160. Tenant from year to year — Trespass before 
tenant’s bankruptcy.] — Trespass quare clausum 
fregit may be maintained against a stranger by a 
tenant of the land for a trespass committed before 
his bkpey. — C laiik v. Calvert (1819), 8 Taunt. 
742 ; 3 Moore, 0. P. 96 ; 129 E. R. 573. 

Annofationa : — ^Refd. Rogroi’s v.. Sponco (1844), 13 M. & W, 

571 ; Beckham v. Drake (184S)), 2 H. L. Cas. 57U ; IloHe 
V. Buokett, (1901] 2 K. B. 449. 

161. Lessee from tenant for life — Death of tenant 
for life — Necessity for act showing intention to con- 
tinue possession.] — ^Wliere the interest of a tenant 
is determined by the death of a tenant for life 
under whom he holds, the ijossession ceases with 
the interest, & he cannot maintain trespass unless 
he does some act indicating an intention to continue 
the possession. — B rown v. Notlry (1848), 3 
Exch. 219 ; 18 L. J. Ex. 39 ; 12 L. T. O. S. 222 ; 
154 E. R. 823. 

162. Lessor retaining control of premises — Con- 
trol of outer door.] — It is necessary to establish 
some criterion, <fe it is not always, perhaps, very 
easy to find one ; but the one which has been 
adopted in such cases, & which is, perhaiis, the most 
convenient, & the only one is, whether the landlord 
retains the control of the outer door, & has 
shown by his retaining the control of the outer 
door that he has the control of the whole of the 
premises ; so that, although he may be liable to an 
action upon the breach of Ids contract to allow the 
tenant to occupy a portion of the premises so let 
to the t(‘nant, yet the tenant could not maintain 
trespass against the landlord, because the land- 
lord has retained in himself the dominion & contj’ol 
over the whole of the house (CocKRURN, O.J.). — 
R. V. St. George’s Union (1871), L. R. 7 Q. B. 
90 ; A\ h, J. M. U. 30 ; 30 .1. P. 550 ; 20 W. H. 
179; sub vom. Mutual I’onttne Westminster 
UllAMBERS AsSOCN. LtD. V. ST. GEORGE’S UNION 
Assessment Uomrs., 25 Ti. T. 690. 

Annotations : — Refd. L. k. N. W. Tly. r. Buckniastcr (187'>), 
L. 1{. 10 Q. B. 414 ; Smith v. Lambeth Assmt. (’om. (1882), 
9 Q. B. 1). 585. Mentd. A.-G. V. Mutual Tontine Went- 
miristcr Chamberfl Assocn. (1870), 1 Ex. D. 409 ; SaumlerH 
w. St. Mury, Lambeth (1891), KydoKat. App. (1891-03) 1. 

163. Sub-lessee — Against landlord — Warrant of 
possession obtained against lessee - Sub-lessee not 
a party.] — A warrant of poss(‘Ssion obtained under 


County Courts Act, 1850 (c. 108), s. 50, by a land- 
lord proceeding in the county ct. against his tenant, 
but not against the person actually in possession, 
is not conclusive against the latter, who may not- 
withstanding the warrant bring an action of 
trespass against the landlord, if the landlord had 
not in fact a right to the possession of the pre- 
mises. — Hodson V. Walker (1872), L. R. 7 
Exch. 65 ; sub nom. Hudson v. Walker, 41 
L. J. Ex. 51 ; 25 L. T. 937 ; 20 W. R. 489. 

Tenant at sufferance.]— Landlord & 
Tenant, Vol. XXXI., p. 47, Nos. 1953, 1954. 

Forcible entry by landlord.] — See Landlord & 
Tenant, Vol. XXXI., pp. 547, 548, Nos. 0939-0947. 

Unlawful dispossession.] — See Landlord & 
Tenant, Vol. XXXI., pp. 649, 550, Nos. 0960, 6907. 

Exception of woods & trees from premises de- 
mised.] — See Landlord & Tenant, Vol. XXXI., 
p. 30, Nos. 1818-1823. 

/. Licencee, 

See, generally, Landlord & Tenant, Vol. XXX., 
pp. 500-522. 

164. Licencee to build — With right to call for 
lease.] — Frampton v. White (T.) & Sons (1890), 
40 Sol. Jo. 275. 

J . Mineral Rights. 

See Mines & Minerals, Vol. XXXIV., pp. 
051,052, Nos. 488-498. 

K. Rights of Reversioner. 

See Boundaries, Vol. VII., pp. 301, 302, Nos. 
217, 248 ; Easements, Vol. XIX., pp. 185, 180, 
Nos. 1349-1371; Nuisance, Vol. XXXVI., pp. 
200-209. Nos. 480-515. 

L. Rights relating to Trees. 

I See Agriculture, Vol. II., pp. 03-03. 


Sect. 4.— TRESPASS AB INITIO. 

Sub-sect. 1. — In General. 

165. What amounts to trespass ab initio — Abuse 
of lawful authority.]— (1 ) Wlien an entry, autho- 


his lessor. — Dorrs r. Moxoston (1895), 
Udul, 333.— FIJI. 

d. Per<ton ivorJdng farm on shares .] — 
A i)erson working a farm on shares, A 
oceiipying part of the house jointly wil li 
Iho owiierxof the farm, has not sneh a 
lenaney as to prevent the owner of the 
funu from maintaining trespass on the 
land. — W lst v. Atherton (18r)3), 
7 N. B. K. (2 All.) 053. CAN. 

e. lAssee of new.] — .Tohnhton r. 

St. Andrkw’m Church, Movthkm. 
(Minister & Trustees) (1877), 1 

S. C. It. 235 ; 3 App. Ca^. 159.— CAN. 


f. lAssee of grazing .] — West r. May- 
land (Man.) (1913), 24 VV. H. 573; 4 
W. W. K. 851; 23 Man. L. D. 488 —CAN. 


g. Tenant from year to year.] — A 
tenant from year to year, evicted by 
civil-])i]l decree, but still in actual 
oeeupation, entered into an agreement 
^\ith the landlord, by which, according 

true construction, it was agreed 
that he should thenceforth bo tenant 
from year to year at a rent to bo ascer- 
tained by three persons named ; those 
persons having declined to dot ermine 
the amount of the rent, & the tenant 
having refused to pay an increased 
rent demanded by the landlord, the 
took possession under the decree : 
— Held : the tenant was entitled to 
maintain trespass against the landlord, 
-M'CRERsn V. M'Geouqh (1873), I. B. 
7 O. L. 236.— IR. 

h. liight of tenant against landlord 


— U nuuthorised in spassis .] — A lanillord 
having in a leohc reserve<l right to 
work coal, etc., on payment of damages 
occasione(l by his operations : — Held : 
the tenant was not entitled to damages 
for injury bv unauthorised trespasses 
by the colliers.— Y ouno v. Uolt’h 
Truhtukh (1832), 10 Sh. ((.T. of Bess.) 
66G.— SCOT. 

PART II. SECT. 3, SUB-SECT. 4.— I. 

k. Lieeneee.] — Trespass to land can- 
not be brought by a mere licencoo with 
no right to cvclusivo possession. — Lonu 
V. Drinan (1877), KnoA, 152. — AUS. 

l. .1 — Vaughan v. Ben all a 

Shire (1891), 17 V. L. 11. 129.— AUS. 

m. “.]—CoLE V. Brunt (1874), 

35 U. C. It. 103.— CAN. 

n. .]— Whitford V. Armstrong 

(1906), 2 E. L. R. 54.— can. 

o. Of Crown lands.]— A licencee 

of Crown land, without authority 
to cut & take away timber therefrom, 
may maintain on action on the 
case against a person wlm wrongfully 
cuts the timber, in consequence of 
which the licencoo sustains damage. 
— Beckwith v. McDhklim (1852), 7 
N. B. R. (2 All.) 501.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— J. 

p. Miners' rigTits.] — All Tan v. 
Kapatzo (1876), 1 N. Z. Jur. Mining 
Law 16. — N.Z. 


q. Discharge of irater <f' debris.] ~ 
Where a i)eihon cannot ovcrcise a right 
to discharge vuter k debris from a 
gold-mining claim v it bout trespassing 
on his neighbour's land be Is bound to 
refrain from overclslng that right, k lu' 
may l )0 held liable although ho Is orih 
one of a number of pcrboiis whose 
united acts are doing the Injury. - 
McMillan v. Great Extendki> 
'^luktng Co. Hegistered ( 1886), 
1 N. Z. L. R. 377 (B. C.).— N.Z. 

PART II. SECT. 3, SUB-SECT. 4.— K. 

r. General n/7c. ]— The person having 
a rcvcrslouary interest in a wharf may 
sustain an action against the person 
obstructing the entrance thereto. — 
Creamer v. Hogan (1813), 3 N. B. K. 
(2 Thom.) 237.— CAN. 

t. .]— Where promises have boon 

lot, k the tenant is in possession, 
the landlord cannot maintain trespass 
against a stranger for taking down 
fences to make u road k hauling logs 
across the land where there has been 
no injury of a permanent character 
to the fences or land in question. — 
('RAUFORD r. Clowes (1915), 43 

N. B. R. 190; 24 D. L. R. 214.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

a. What amounts to trespass — Abuse 
of lawful aiithority.] — Ex p. Blick 
(1886), 7 N. B. W. L. R. (L.) 204.— 

AUS. 

b. - ~ --.] — Where a person 
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Tbespass. 


Sect, 4 . — Trespass ab initio : Sub-sects, ] c& 2. 
Sect, 6 ; Sub-sect. 1, A.] 

rity, or licence, is given to any one by the law, & 
he abuses it, he shall be a trespasser ab initio : but 
not where the entry, authority, or licence, is given 
by the party. 

(2) An act of omission cannot make a party a 
trespasser ab initio. — Six rARPENTEits’ Cask 
( 1610), 8 Co. Itep. 146 a ; 77 E. R. 095. 

Annotaiions :~A8 to (1) Consd. Dltcbnm r. Bond (1814), 3 
Camp. 624 ; Shorland v. Oovett (182fi). 6 B. & C. 485 ; 
O'Neil V. City & County Finance Co. (1886), 17 Q. B. D. 
234. Refd. Isaack v. Clark (1615), 2 Bulat. 306 ; 
Northampton Corpn. r. Ward (1745), 2 Stra. 1238 ; 
Austin V. Whlttrod (1747), Wlllea, 623 ; Moyae v. Cook- 
sedge (1749), Wllica, 636 ; Taylor i). Cole (1791), 1 Hy. Bl. 
555 ; Phillips v. Baron (1808), 9 East, 298 ; Kcrbcy v. 
Denby (1830), 1 M. Ac W. 330 ; Smith v. Egginton (1837), 
7 Ad. & El. 167 ; Harvey y. Pooook (1843), 11 M. & W. 
740 ; Jncobsohn v. Blake (1844), 0 Man. & G. 919 ; 
Webster v. Waits (1847), 17 L. ,1. Q. B. 73; King v. 
Boohdulo Canal Co. (1851), 15 Jur. 896 ; Ambergate, 
etc. By. V. Mid. By. (1853), 2 E. & B. 703 ; Longr. Clarke 
(1893), 42 W. JL 130; Durant v. lloberts & Keighley, 
Maxted, [1900] 1 y. B. 629 ; Hiekman v. Malsey (1900), 
69 L. .T. Q. B. 511. As to (2) Refd. Gates r. Bayley (1766), 
2 Wlls. 313 ; WJntcrbourno v. Morgan (1809), 11 East, 
395 ; West v. Nibbs (1847), 4 C. B. 172. Generally, 
Mentd. Horn v. Luine.s (1700), 12 Mod. Rep. 352 ; Griffin 
V. Scott (1720), 2 Ld. llaym. 1424 ; Thompson v. Lacy 
(1820), 3 B. A Aid. 283 ; Lucas v. NockefJs (1833), 10 
Bing. 157 ; Bristol Poor Governois v. Walt (1834), 1 
Ad. & El. 264 ; Reeco v, Taylor (1835), 4 Nev. Ac M. K. B. 
469 ; Evans v. Elliott (1836), 2 Har. Ac W. 231 ; Peters 
V. Clarson (1814), 7 Man. & G. 648 ; Gnlllvor v. Cosens 
(1815), 1C. 13.788 ; (Jlytin r. Thomas (1856), 11 Exoh. 870 ; 
Westminster (’oipn. v, L. Ac N. W. Jty., |1905] A. C. 426 ; 
('anudinn Pncilie Wine Co. v. Tuley, [1921] 2 A. C. 417. 

106 , Necessity for act of trespass.] — 

The act by which a iierson is to be deemed a 
tre,spasser ab mitio, must of itself be a trespass. 
No abuse of an authority originally lawful, will 
render him liable to an action of trespass, unless a 
substantive trespass be committed in the course of 
that abuse. — S iiorland v. Govett (1820), 5 B. & 
C. 485 ; 8 Dow. eSc Ky. K. B. 257 ; 4 h. J. O. 8. 
K. B. 212 ; 108 E. R. 181. 

Annotation Refd. Hickman v. Moisey, [1900] 1 Q. B. 752. 

167. Act of omission not sufficient.] — Six 

Carprntebs’ Case, No. 105, ante. 

168. Effect of malice.] — When the gist of the 
action is malice, the action should be on the case 
& not in trespass ; malice does not make a party 
.'1 trespasser ah initio (T^attlson, J.), — Btrt v. 
Magnay (1843), as reported in 7 Jur. 127 ; on 
appeal, sub nom. Magnay v. Burt, 5 (^. B. 381, Ex. 
Ch. 

Annolalion : —'ttLenid. Arnes v. Watcrlow (1869), L. H. 5 
C. P. 53. 

Trespass to goods.1 — SVe Part TIT., Sect. 3, post. 


Sub-sect. 2. — Particular Instances. 

169. Entry by landlord to view waste — Remain- 
ing for unreasonable time.]— Anon. (1410), Y. B. 
11 Hen. 4. fo. 75, pi. 10. 

170 . Breaking hedge.] — Bagshaw r. 


Gaward (1607), as reported in Yelv. 96; 80 
E. B. 65. 

Annotations: — Refd. Lawton v. Ward (1696), 1 Ld. Baym. 

75 ; Vaspor v. Edwarda (1701), 12 Mod. Hop. 658 ; Gates 

V. Bayloy (1766), 2 Wlls. 313 ; Dye v. Lcatherdalo Ac 

Simpson (1769), 3 Wlls. 20 ; Clark v. Gilbert (1836), 2 

Scott, 520. Mentd. R. v. Cotton (1751), Park. 112; 

Atkinson u. Toasdalo (1772), 3 Wils. 278 ; Sayre v. Roch- 

ford (1777), 2 Wm. Bl. 1165. 

171. Entry by custom house oflloer — Subsequent 
misbehaviour.] — Qu. : if subsequent misbehaviour 
of a custom house officer, entering by lawful 
authority, & justified by a seizure, will make him a 
trespasser ab initio. — Oldfield v. Licet (1775), 2 
Wm. Bl. 1001 ; 96 E. R. 589. 

Annotation : — ^Reld. Wood v. Chesaal (1778), 2 Wm. Bl. 1254. 

172. Entry under distress warrant — Wrongfully 
continuing in possession.] — Where one who enl/ered 
under a warrant of distress for rent in arrear 
continued in possession of the goods upon the 
premises for fifteen days, during the four last of 
which ho was removing the goods, which were 
afterwards sold under the distress ; — Held : at 
any rate he was liable in trespass quare clausum 
fregit for continuing on the premises & disturbing 
pltf. in the possession of his house, after the time 
allowed by law. — Winterbourne v. Morgan 
(1809), 11 East, 395 ; 103 E. R. 1056. 

Annotations : — Consd. Aikiubead v. Bladen (1813), 1 Morah. 

17. Refd. Bmith 7\ G(»oth\tn (1833). 4 B. Ac Ad. 413 ; 

Ladd V. Thoniaa (1840), 12 Ad. Ac Kl. 117 ; Wooda v. 

Diirmut (1846), 16 M. Ac W. 149. Mentd. Bmith v. Wright 

(1861), 6 H. Ac N. 821. 

173 . ,j _ Scmblc : trespass lies for a 

wrongful continuance in ]>o88cssion after a distress 
made.— L add v. Thomas (1840), 12 Ad. & El. 1 17 ; 
4 Per. Dav. 9 ; 9 1.. J. Q. B. 345 ; 4 Jur. 797 ; 
113 E. R. 755. 

AntuHations : — Mentd. Hatch v. Hale (1850), 15 Q. B. 10 ; 

Tennant v. Field (1857), 3 .Tur. N. B. 1178 ; Johnson v. 

Uphum (1859), 2 E. Ac E. 250. 

174. Illegal breaking In.]— A bailiff ern- 

loyed to levy a distress for rent in arrear illegally 
roke in the front dour ; he then seized the furni- 
ture but before selling it left the house Sc being, 
refused admittance on his return made no attempt 
to regain possession. Subsequently the landlord 
put in a fresh distress in respect of the same rent 
by a different bailiff acting under a fr(‘sh distress 
warrant who seized the furniture whieli was re- 
plevied before sale by the owner : — Held : the 
proceeding under the first distress warrant was a 
trespass ah initio . — Grunnell v. Welch, [1906] 
2 K. B. 5.55 ; 75 L. J. K. B. 657 ; 95 L. T. 238 ; 64 
W.K.581; 22 T. L. R. (i88 ; .50 Sol. Jo. 632, 0. A. 

175. Entry to take heriot — Seizure of second 
heriot.] — Trespass for breaking Sc entering pltfs.’ 
close, & seizing & taking certain goods & chattels, 
to wit, two horses. Lefts, pleaded, as to breaking 
Sc entering the close, Sc seizing Sc taking parcel of 
the goods Sc chattels, to wit, one of the said horses, 
a justification of the seizure of that horse, as a 
heriot due in respect of a customary tenement 
whereof pltfs.’ testator died seised. Lefts, also 


having authority by a statute abuses 
such authority by some positive act 
contravening the same, he will be liable 
as a troapassor ah Cauifk v. 

WimoN (1830), 2 N. H. R. (Bor.) 145. - 
CAN. 

Q, .] -Trespass for destroy- 

ing pltf.’s mill dam. Pleas justifying 
the removal of the dam in order 
to float down logs \inder 12 Viet. c. 
87. I’ltf. replied that aftor the 
removal, etc., by dofts., they converted 
& disposed of tho materials of the 
dam to their o>vn uses ; — Held : such 
wrongful conversion was an abuse of 
the authority In law under which 
defts. acted, such as to render them 


trespassers ab initio, — Little v. Ince 
(1851), 3 C. P. 528.— CAN. 

d. .] — A person who 

enters upon tho premises of another 
person upon a condition bocoracs a 
trespasser upon a breach of that con- 
dition. — Bvbnettv. Wanklyn (1905), 
20 N. Z. L. R. 131.— N.Z. 

,] — wbigiit V. Ashton 

(1905), 2 Buch. A. O. 240.— S. AF. 

f. .] — A person who is on 

land or premises belonging to another 
with Ills permission, or upon his 
invitation, for some legitimate pur- 
pose, is bound to conduct himself in 
a proper manner. If he does not so 


conduct himself, he may bo roouested 
by tho owner or his agent having 
authority in tho matter, to leave the 
land or premises, Ac, if ho refuses to do 
so, the continuance of his presence 
there constitutes a trespass. — R. v. 
Mackay, [1919] C. P. D. 283.— S. AF. 

PART XL SECT. 4, SUB-SECT. 2. 

g. Impounding sheep on impounder's 
land.] — Impounding sheep on im- 
pounder’s own land In daytime Ac 
removing them each night to a neigh- 
bour’s land makes impounder a 
trespasser ab initio . — Caune v. O’Leary 
(1869), 8 N. S. W. S. 0. R. (L.) 146.— 
AUS. 
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pleaded, as to the breaking & entering the close & 
seizing & taking parcel of the goods & chattels, to 
wit, the other horse, a justification of the seizure 
of that horse as a heriot due in respect of another 
customary tonoment whereof pltfs.’ testator died 
seized. Pltfs. replied separately to each of the 
pleas, that defts. at the same time, place, & occa- 
sion, when they took the horse in the introductory 
part of that plea mentioned, also, seized & took the 
other horse, being the residue of the goods & 
chattels, under colour & pretence of the said heriot 
custom, & under an assertion & claim of right to 
seize take the same other horse as &: for the 
heriot custom i—Held : the replications were 
good, inasmuch as the seizure of the other horse 
rendered defts. trespassers ah initio as to tJie 
entry, as well as the seizure of the chattels. — Prtcp: 
V. VVOODHOUSE (1847), 1 Exch. ; 10 Ji. T. O. S. 
191 ; 151 E. K. 238 ; subsequent proceedings (1819), 
3 Exch. 01(5. 

^4 n7}olafion : —Diatd. llarriHon r. Powell (1S94), 10 T. h. R. 

271 . 

176. Entry by police under warrant— Wrongful 
seizure of books & money.] — The British Columbia 
Prohibition Act, lOKi (c. 40), B. C., &> amending 
Acts, consolidated for convenience in 1929, 
prohibited within the Province the keeping for 
sale or sale of “ liquor ” as therein defined, excep- 
tion being made of liquor kept for export A in 
e(‘rtain other eases. Penalties were thereby 
imposed which were to be recovered or enforced 
under the Summary (bnvictions Act, 1915 (c. 59), 
B. E.,save so far as the Act itself provided. The 
Act itself contained sections dealing with pro- 
cedure, tfe by ss. 48 & 49 police officers were given 
a right to search premises without warrant & to 
seize liquor b('lieved to be intended for sale in 
violation of the Act. The Summary Convictions 
Act, J915, provided procedure for the recovery or 
imforcement of penalties prescrib(‘d by any Act of 
the Province which did not itself provide tlu' 
procedure. 

Applts., who were dealers in liquor as importers 
into (St exporters from the Province, had in their 
warehouse there on July 15, 1920, a large stock of 
liquor. On a previous date a police officer had 
gone to the warehouse <& purchased liquor, giving 
in paynu nt marked money. On the date above 
named resp. police officers entered the warehouse 
(St seized & removed Uio whoh‘ stock of liquor, 
together with books & papers the marked money. 
A magistrate subsequently convicted applts. 
under Nummary Convictions Act, 1915, of an 
offence under the Prohibition Act, finding that the 
whole stock of liquor in the warehouse was un- 
lawfully kept there. Applts. sued reaps, claiming 
replevin & othc*r relief. At the trial applts. 
rt'covered the maiked money, as to which there 
was no appeal. The books & papers were seized 
under a search warrant issued under the Nummary 
Convictions Act, & had been returned to applts. : — 
Held : the police officers having lawfully entered 
applts.’ promises did not become trespassers ah 
initio even if the seizure of the books, jiapor, <fc 
money was unlawful. — Canadian Pacific Wine 
Co. V. Tuley, [1921] 2 A. 0. 417 ; 90 L. J. P. C. 
233 ; 126 L. T. 78 ; 37 T. L. R. 944, P. C. 

Liability of sheriffs & bailiffs.] — See Execution, 
Vol. XXI., pp. 479, 608, 647, Nos. 691, 840-843, 
1221, 1224. 

Distress damage feasant — Abuse of distress.] — 

NV l)i‘=?TnE^‘5, Vol. XVTTT., pp. 448, 449, Nos. 1852- 
1857. 


Entry by officers of House of Commons— Under 
Speaker’s warrant.] — See Parliament, \^o1. 
XXXVI., p. 294, No. 442. 


Sect. 5.— REMEDIES. 

Sub-sect. 1. — Expulsion. 

A. In General. 

177. Right to defend possession — By use of force.] 

— To trespass for an assault & battery, deft, may 
plead that pltf. with force &; arms & with a strong 
hand endeavoured forcibly to break & enter 
deft.’s close, whereupon deft, resisted (fe opposed 
such entrance, etc., (te if any damage happened to 
pltf., it was in the defence of the possession of the 
said close. — W eaver v. Bush (1798), 8 Term Re]). 
78 ; 101 B. R. 1276. 

Amiotations : — Refd. Polkinhorn v. Wriffht (181.5), 8 Q. 6. 

197 ; Jones v. Chapman (1849), 14 L. T. O. 8. 4 5. 

178. .] — (1) An assault made by a 

man in defence of his property is justifiable. 

(2) Where A. threw a stick, which struck pltf., 
but it did not appear for what purpose the stiek 
was thrown : — Held : it was fair to conclude that 
the stick was thrown for a iiroper purpose, <&: the 
striking of pltf. was an accident. — ALDiiiibON v. 
Waistell (1844), 1 Car. ik- Kir. 358. 

179. .] — Pltfs., a man (fc his wife, 

lived in a cottage belonging to defts., the man 
being in their st‘rvice iSi being rc'qnirod by them to 
live in tlie cottage as part of his service &> for the 
performance of his duti(‘8. il(‘ left th(‘ir sepice, 
but refused to give up the cottage after notice to 
quit duly given. 9’Jn*reupon by command of 
(lefts. Ht'veral persons fmtcTed the cottage 6c 
removed pltfs. ik their fur^niture, using no more 
force than was nec(‘Hsary for that pm’pos(‘. In 
an action by pltfs. for assault, battery k trespass ; 
-—Held : defts. were not liabl(‘, their right of entry 
being a defence to civil x)roceedings for the acts 
complained of. — IIemminos v. Ntoke lh)OEH Cole 
Club, [1920] 1 K. B. 720 ; 89 L. J. K. B. 744 ; 
122 E. T. 479 ; 36 T. L. R. 77 ; 64 Nol. Jo. 131, 
C. A. 

Annotation Menid. Anchor Trust Co. v. Boll, [102G1 Ch. 

80 . 5 . 

180. Admission to British Museum 

Reading Room.] — Chaffers v. Taylob (1896), 12 
T. \j. R. 278 ; 40 Nol. Jo. 374, B. C. 

181. Sufficiency of defence.] — Trespass for 

assault. Plea, that defts., as the servants of W. 
k by his command, committed the trespass in 
d(‘fenco of the possession k quiet enjoyment of his 
dwelling-house. New aasigmnent, that the tres- 
passes were committed out of k in a different place 
from the dwelling-house, to wit, in k upon a certain 
bridge in a certain farm, k in divers, to wit two 
yards, two fields, & two folds, of k in the sann^ 
farm, k for another <fe different purpose. Plea 
to new assignment, that W. was pos.sessed of the 
dwelling-house, <fe also of the bridge, yards, fields, 
& folds, which belonged k were adjacent to the 
dwelling-house ; k that defts. committed the 
trespasses newly assigned in defence of th(' 
possession of the dwelling-house, bridge, yards, 
fields, k folds ; k that they removed pltf. from 
them, k took him by the nearest k most direct way 
to a certain public highway near to the dwelling- 
house, bridge, yards, fields, k folds ; & because they 
could not conveniently remove pltf. to such idgh- 
way without passing over k across the bridge, 
yards, fields, k folds, they at the time in the new 
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Sect, 5. — Remedies: Svh-sed. 1, J., /?., C\ & 2).] 

assignment mentioned, necessarily & unavoidably 
led him over them. Kcplication, that W. was 
seised of the farm, & demised it to J. as tenant 
from year i o year ; that J. entered tVe being 
indebted to B., assigned to him, amongst other 
tilings, all the growing & otlier crops wliich then 
were or might thereafter be found in & about the 
farm, as a security for the debt, with a power for 
B., in default of payment, to take possession; 
that B. made default ; that the bridge, yards, 
fields, & folds in the new assignment mentioned, 
& also a certain garden, wore parcel of the farm 
demised to J. ; that, at the time in the new assign- 
ment mentioned, W. vas iiossessed of the garden 
& fields in which t here were growing & other crops 
belonging to J. ; that while J. was in possession 
j)ltf., as the servant of B., entered & took possession 
& continued in possession of the growing crops, 
until W, became possessed of the bridge, yards, 
fields, & folds <fe of the garden ; that pltf. was 
removed by d(‘fts. from & off the bridge, etc., 
before a reasonable time had elapsed, & while the 
debt remained unpaid ; & defts. dragged pltf. 
from the dwelling-house along the bridge &- across 
the yards, fields, 6c folds, to the highway. On 
demurrer to the replication :~He1d : (1) the plea 
to the new assignment was good, since it confessed 
& justified the trespasses therein alleged, namely, 
those committed on the bridge, yards, fields, & 
folds ; & the stating in the plea that defts. removed 
pltf. to the highway, did not render that a part of 
the cause of action wtiich it was necessary to 
justify, but was mere surplusage ; (2) the replica- 
tion was bad in substance, since it did not show 
any right in B. to retain possession of the premises 
after J.’s tenancy had ended. — II aylino v. Okey 
(1853), 8 Exch. 53] ; 22 L. J. Ex. 130 ; 20 L. T. 
O. 8. 203 ; 17 Jur. 325 ; 1 W. B. 182 ; 155 E. B. 
1461, Ex. Ch. 

182. Replication of ownership in plaintiff.] 

— Bayling V. Okey, No. 181, ante, 

183. Party lawfully on premises — Ground of 
expulsion — Making disturbance.] — A. went to the 
house of B. to demand a debt , which B. said he could 
not pay. Angry words passed, & B. told A. to 
leave his liouse, tliis A. refused to do unless he was 
paid. Upon this B. sent for a police officer, «S: 
had A. locked up in the watch-house: — Held: 
if A. was making a dist urbance, B. would have been 
justified in turning him out of his house, but that 
ho was not justified in imprisoning him. — Gkeen 
V, Baktkam (1830), 4 V. 6c P. 308 ; 172 E. K. 717, 
N. P. 

184. .]— Trespass for assaulting 

& beating j)ltf. Pleas, not guilty ; secondly, that 
deft, was lawfully possessed of a public-house, 
into which pltf. entered & made a groat noise 6c 
disturbance therein, whereupon deft, requested 
her to cease from making such noise, 6c disturbance, 
& to depart out of his house, which she refused to 
do, whereupon deft, gently laid his hands upon her, 
& removed her from the house. Beplication de 
'injwria : — Held : there being proof of the fact 
of a noise & disturbance in the house, in 
consequence of which deft, was legally entitled 
to remove pltf., the motive & intention of pltf. 
in so removmg her could not be inquired into under 
the replication de injvria. — Oakes v. Wood (1837), 
2 M. & W. 791 ; Murp. & H. 237 ; 0 L. J. Ex. 200 ; 
snhsequcjit proceedings y 3 M. & W. 150. 

Annotations "Retd, Woods v. Diirrant (1846), 16 M. & W. 

149 ; Spotswood v, Barrow (1860), 5 Exch. 110 ; Allen 
. Flood, [18981 A. C. 1. Mentd. Iloopor r. Lane (1867). 

6 H. L. Cas. 44:i. 

185. .] — To a declaration in tres- 


pass for assault & battery, & false imprisonment, 
deft, pleaded, as to the assault & battery, that ho 
was possessed of a dwelling-house, & that pltf. was 
there, making a noise & disturbance ; that deft, 
requested liim to leave, & to cease making such 
noise, etc. ; but that he refused ; wherefore deft, 
tmned him out. Beplication. That the house 
was a tavern, where pltf. lawfully was, drinking, 
etc., & that deft., of his own wrong, committed the 
trespasses : — Held : the replication was bad. — 
Webster v. Watts (1847), 11 Q. B. 311 ; 17 
E. J. Q. B. 73 ; 10 L. T. O. S. 226 ; 12 J. P. 279 ; 
12 Jur. 243 ; 116 E. B. 492. 

186. .] — Sttaw V. Chairitie, No. 

673, post. 

187. Revocation of authority — 

Auctioneer.] — An auctioneer has no right to remain 
on the premises for the purpose of delivering the 
goods sold by him to the purchasers, after his 
licence has been countermanded by his principal ; 
& if he does, & his principal turns him off, the 
auctioneer cannot sue for the expulsion. — 
Tapltn V. Florence (1851), 10 C. B. 744 ; 20 
L. J. C. P. 137 ; 17 L. T. O. S. 63 ; 15 Jur. 402 ; 
138 E. B. 294. 

Annotations: — Refd. ITurst v. Pictiiro Theatres, [J916J 

1 K. B. 1. Mentd. Campanari v. Woodburn (1864), 

C. B. 400. 

188. Persons In theatre.] — Lewis v. 

Arnold, No. 670, post. 

Removal of passengers .] — Sec Carriers, Vol. 
VIII., pp. 113-115, Nos. 764-770. 

189. Expulsion of animals —Estray.] — Wlicn an 
estray comes witliin a manor, 6c walk there, this 
is a trespass, & the party in whose land the estray 
is damage feasant, may chase him out of his 
ground {per Cur.). — Plbydell v. Gosmoore 
(1023), as reported in Hut. 67 ; 123 E. B. 1106. 

.]— Nee Animals, Vol. IT., pp. 214, 215, 

Nos. 104-106. 

B. Who may exercise Right. 

190. General rule — Party In possession — Proof 
of title unnecessary.!— To trespass of assault & 
battery, deft, may justify that he was possessed 
of a house, & manus moll iter imposuit in defence of 
his possession, without setting out his title 
specially ; for his title or interest is not in issue. — 
Skevill V. Avery (1628), Cro. (!ar. 138 ; 79 E. B. 
722. 

Annotation Rold. Johns v. Whitley (1770), 3 Wils. 66. 

191. Master against servant — Evidence of pos- 
session.] — Assault by a master on his servant. 
Justification of moUiter manus to remove him from 

I a house of which the master was possessed : — 
Held : evidence of another servant of deft.’s 
having the key to let himself in to work, nobody 
living in the house, is sufficient evidence of deft.’s 
possession as against pltf., to support the plea. 

Though as against the owner deft, certainly had 
not possession, yet as against his own servants he 
had (Best, C.J.). — Hall v. Davis (1825), 2 C. & P. 
33 ; 172 E. K. 16, N. P. 

192. Stewards at musical festival.] — By a 
private Act of Parliament, the shire hall of G. 
was vested in the justices of the peace for the 
county, in trust, to allow cts. of justice to sit there, 
etc., & to permit 6c suffer it to be used for such 
other public purposes as major part of the justices 
in sessions shoiild direct. The hall had always 
been used for the holding of the county musical 
festivals ; but there was no evidence that the 
justices have under that Act. so directed it to be 
used : — Held : the stewards of one of these musical 
festivals had such a possession of the hall, that 
they might justify the turning out an intiuder. — 



Part II. — Trespass to Land. 


397 


TuoMAb V, Maiisii At NEbT (1833), 5 C. & P. 690 ; 
172 E. R. 1115, N. P. 

198. Hirer of steam boat — Where owner’s 
captain in charge.}— Deft, hired a steam boat for 
an excursion to Riclimond, the owner’s captain 
navigating the vessel : — Held : deft, had not 
such a possession as to justify him in forcibly 
turning out a stranger whom the captain had 
allowed to come on board. — Dean ITogg (1834), 
10 Bing. 345 ; 4 Moo. & S. 188 ; 3 L. J. C. P. 113 ; 
131 E. R. 937 

Annotations Refd. Hoads V. Truinpingrton Overseers 
(1870), L. R. 0 Q. H. 5«. Mentd. Fenton v. City of Dublin 
bteara Packet Co. (1838), 8 Ad. & El. 835 ; K. v. Sherard 
(1863), 33 L. J. M. C. 5 ; The Great Eastern (1868), L. H. 
2 A. & E. 88. 

194. Lodger — As against landiord.i — A plea, to 
trespass for assault & battery, that deft, was in 
possession of a dwelling-house, & that pltf. dis- 
turbed him in his possession, wherefore ho turned 
him out, is not sustained by proof that deft, was 
a lodger, occupying one room in a house, the land- 
lord keeping the key of the outer door. — Monks v. 
Dykes (1839), 4 M. & W. 507 ; 1 Horn & H. 418 ; 
8 L. J. Ex. 73 ; 3 J. P. 179 ; 3 Jur. 125 ; 150 
E. R. 1540. 

Annotations : — Refd. Wright v. Stavert (1860), 2 L. T. 175. 
Mentd. Wansey v. Perkins, Hill’s Case (^1845), 7 Man. & G. 
151 ; R. V, Elswick (1860), 3 E. E. 437 ; Cook v. Humber 
(1861), 11 C. B. N. S. 33 ; Henrette v. Booth (1863), 15 
C. B. N. S. 500 ; Thompson v. Ward, Ellis v. Burch (1871), 
L. R. 6 C. P. 327. 

195. Member of cricket club — Field let to com- 
mittee.] — Holmes v. Bagge, No. 148, ante. 

196. Minister of chapel — Entry by clerk after 
dismissal.] — Pltf. never received any appointment 
as clerk from deft., but continued to act as clerk 
without interruption until Aug. 18, 1855, when he 
received from deft, a notice to quit on the 2t)th 
inst. On Sept. 26, 1855, idtf. went to the vestry 
of the chapel to perform his duties as clerk, when 
deft, ordered him to leave, & on his refusal, had 
him turned out of the vestry room ; — Held : the 
possession of the vestry room was in deft, as 
minister, so as to make the entry & remaining of 
pltf., the clerk, therein after a prohibition by 
deft, a wrong which justilied defts. in removing 
pltf. & entitled defts. to judgment upon a plea 
alleging such facts by way of justification. — 
.lACKboN V. Courtenay (1857), 8 E. Ac B. 8 ; 27 
D. J. Q. B. 37 ; 29 L. T. O. S. 262 ; 3 Jur. N. S. 
889 ; 5 W. R. 752 ; 21 J. P. Jo. 499 ; 120 E. R. 3, 
Ex. Ch. 

Servants.] — See Master A:; He'rvant, Vol. 
XXXIV., pp. 147, 148, 185, 186, Nos. 1162-1105, 
1515-1522. 

Gamekeepers.]~/8cc (xAME, Vol. XXV., p. 385, 
Nos. 350, 357. 


C. Necessity for Prior Bequest. 

197. General rule — Prior request necessary.] — 

Kingston v . Booth (1686), Skin. 228 ; 90 E. R. 
106. 

198. ,] — Where in entering H.’s close, 

there is only force in law, II, cannot lay hands on 
the trespasser before request to depart ; otherwise 


where there is actual force. — Green v . Goddard 
(1702), 2 Salk. 641 ; 91 E. R. 540. 

Annotations: — Distd. Polkinhom v. WrlRlit (1845), 8 Q. B. 

197. Reid. Weaver v. Bush (1798), 8 Term Rep. 78. 

199. ,] — If a person enter a house, 

with force & violence, the person whoso house is 
entered, may justify turning him out, using no 
more force than is necessary, without a previous 
request to depart. But if tlie pei*son enter quietly, 
a request to depart is necessary, before turning 
hi m out. — Tullay V. Reed (1823), 1 C. & P. 6 ; 
171 E. R. 1078, N. P. 

200. Entry with force & violence.] -Green v. 
Goddard, No. 198, ante. 

201. .] — Tullay v . Reed, No. 199, ante. 

202. .] — ^A declaration in trespass alleged, 

that deft., on a certain day, assaulted pltf., & then 
seized At shook him, & struck him many blow’s. 
Second plea, a justification in defence of the posses- 
sion of deft.’s close, which pltf. with a strong hand 
attempted forcibly to enter. Third plea, stating, 
that deft, was possessed of a cow, then being in a 
certain close ; that pltf., against the will of 
deft., attempted to drive away the cow from the 
close & to dispossess deft, of her, & would forcibly 
& in breach of the peace have driven away & dis- 
possessed deft, of her, wherefore, etc., justifying 
the trespass in defence of the possession of the cow’. 
Replication, de mjurid, Ac new assiprnrnent, that 
pltf. issued his writ, etc., not only for the trespasses 
in the pleas mentioned, but also for that deft., 
on other & different occasions, Ac with more force 
than necessary, seized Ac shook pltf. : —Held : it 
was unnecessary to allege in the pleas a request 
to pltf. to desist, before resisting with force. — 
PoLKiNiioRN V. Wright (1845), 8 C^. B. 197 ; 15 
L. ,T. Q. B. 70 ; 10 Jur. 11 ; 115 E. K. 849 ; sub 
nom. J’iLKTNGiioME V. Wrjgiit, 6 L. T. O. S. 217. 

203. Original entry by leave & licence.]— Action 
for assault. Plea, that pltf. entered deft.’s close 
without leave Ac licence, Ac that deft, ordered him 
off : but he not going, deft. woUiter manus, etc. 
Replication, de injurid : — Held : undiu* this plea 
it is not necessary for deft, to rebut all leave Ac 
licence, beeauao that is not material to the issue, 
deft.’s justification being complete, if he can show 
that he required pltf. to leave the close, Ac pltf. 
refused to do so, although pltf. had, in fact, entered 
at first by tlie leave & licence of deft., that leave 
Ac licence lasting only during deft.’s pleasure. — 
Jelly v . Bradley (1842), Car. Ac M. 270. 

204. .] — Williams v . Ward (1861), 2 E. Al. 

F. 659, N. P. 

D. Degree of Force Permitted. 

206. No unnecessary force.] — (1 ) Wife may justify 
assault in defence of her husband. (2) Not of his 
freehold, but must plead inolliter, etc. — Leewerd 
V. Basilee (1695), 1 Salk. 407 ; 91 E. R. 353 ; 
sub nom, Reward v. Basely, 1 Ld. Raym. 62. 

206. — .] — Williams v . Ward (1861), 2 F. 
Ac F. 659, N. P. 

207. .] — In the case of a iierson who enters 

a tramcar Ac refuses to pay the proper fare for the 
distance travelled, tlie remedy of the tramway 
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197 I. General rule — Prior request 
‘necessary. ] — A trespasser should re- 
eeive notice to leave before ho is 
ojootod. — L ong v . Rawlins (1874), 4 
Q. S. C. R. 86.— AUS. 


il. .1 — There is a luauife 

distinction between endeavouring 
a person out of a house in 
which he has previously €*ntor( 
quietly, & resisting u forcible ottem] 
to enter; in the first case a roque 


to depart is necessary, hut not In the 
latter. — R. v. O’Neill (1879), 19 

N. B. R. (3 P. & B.) 49.— CAN. 

200 1. Entry with force d’ violence.]— 
R. V. O’Neill (1879), 19 N. B. R. 
(3 P. & B.) 49.— CAN. 
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205 f. No unnecessary /orcc. ]— If 
more force & violence bo used than 
necessary to expel a person from a 


house, after he has refused to leave, 
the exccfas must be replied. — Davis v . 
J.H.NNON, Hogan & Fraser (1862), 8 
U. C. R. 599.— CAN. 

205 ii. .] — Held: deft, was justi- 

fied In using such force as was neces- 
sary to elToct the removal of pltf. 
from his premises, but, as by his own 
admission, ho did more than this, pltf. 
was entitled to recover for the excess. 
—Doucette v. Therio (1905), 38 

N. S. R. 402.- CAN. 
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Sed. 6. — Remedies: Sub-seet. 1, D. ; suh-sccls. 2,3, 
4, 5 <£• 0, A. (fc g.1 

iiutliority is not limited to that given by Tramways 
Act, 1870 (c. 78), 8. 62, namely, the right to seize 
& detain him, if his name & address are unknown, 
until he can conveniently bo taken before a justice 
or until he be otherwise discharged by due course 
of law ; in such a case the tramway authority 
may treat the person offending as a trespasser & 
eject him from the tramcar provided no more force 
than is necessary is used. — Whittaker v, London 
County Council, [19161 K. B. 076 ; 84 L. J. 
K. B. 1446 ; 113 L. T. 541 ; 79 J. l\ 437 ; 31 
r. L. li. 412 ; 13 L. G. H. 950. 

208. .J — IIisAuvHNOs V. Stoke I’ooEa Golf 

Club, No. 179, anle. 

209. What amounts to excessive force — Question 

Atkins v, Amos (1854), 23 L. T. O. S. 

210. ^ .] — A pei*son having no possessory 

title to premises, but fraudulently pretending to 
have such title, <te so allowed by the servant of the 
true owner to enter, does not thereby acquire 
possession, but may be forcibly expelled by him 
on discovery of the fraud ; & if in such a case 
assaults arc committed in consequence, the question 
for the jury will be, whether the‘re has been an 
excess of violence. A subsequent attempt by 
force to re-enter <Sc so causing an affray ; — Held : 
an indictable offence, for which the party might 
be given in charge.-— Collins v, Thomas (1859), 1 
h\ F. 410, N. P. 

211. Personal Injury.]— Hale v, Gerhard 

(1027), Lat. 221 ; 82 K. K. 355 ; subsequent pro-' 
cee^ings, sub nom. IIall v. Gerrard, Lat. 273. 
Aniwtaiions :—Retd. St\ikeloy v. Butler (1014), Hob. 168; 

Vivian V. .Tenkln (1836). 3 Ad. & El. 741. Mentd. Selby r. 

Banlons (1832), 3 B. & Ad. 2. 

212. .]— Butler v. Austen (1014), 

1 Boll. Hep. 19 ; 81 E. B. 297. 

Annotation .'—Reid. Green t. Goddard (1702), 2 Salk, 611. 

213. .] — You cannot justify the beat- 
ing of a man in defence of your possession, but you 
may say that you did molliter ynanus imponercy 
etc. (Twihdkn, J.).— Jones v. Tresilian (1670), 
as reported in 1 Mod. Bep. 35 ; 2 Keb. 597 ; 86 
E. B. 713. 


Annotations Shlnffleton v. 8mitU (1699), 2 Liit. 

1481 : Weaver v. Bush (1798), 8 Term Ben. 78. Mentd. 
Berrlngton d. Dormer v. Parkhui’st (1736), Lee ternv. 


214. — .] — ^A plea of molliter manas 

iniposult, in order to turn pltf. out of deft.’s house, 
where she continued against his will, is no answer 
to a charge against deft., for striking pltf. repeated 
blows, & with great force & violence several times 
knocking her down. — Gregory v. Hill (1799), 
8 Term Bep. 290 ; 101 E. B. 1400. 

215. — ^ .] — If a man finds another break- 

ing into his house, he has a right to push liim out, 
& to use as much force as is necessary for that 
liurpose ; but he has no right to use such a weapon 
as that which was used by the prisoner in this 
case (Parke, B.). — B. v, Sultavan (1841), Car. & 
M. 209, N. P. 


216. .] — Where a person has gained 

possession of property, but has no title to it, being 
m fact a trespas-ser, the rightful owner is entitled 
to use force in ejecting him, so long as he does him 
no personal injury. — S cott v. Brown (Matthew) 
& Co., Ltd. (1884), 61 L. T. 746 ; 1 T. L. R. 64. 
Annotations : — Apprvd. Hemmings v, Stoko Pogos Golf 
(189i)^8^T^]L^lf'24?‘ Williams v. Taperell 


217. Overturning ladder.] — Collins v, 

Benison (1754), Say. 138 ; 96 E. B. 8.S0. 
Annotations : — Congd. Gregory v. Hill (1709), 8 Term Hop. 
209. Reid. Perry v. Fltzhowe (1846), 8 Q. B. 767. 


Sub-sect. 2. — Detention. 

218. Right to seize & detain — For purpose of 
obtaining address.] — person on whose land 
another has committed a trespass, merely by 
coming upon it, & is going away, has no right to 
seize & detain him, in order to compel him to give 
his address. — Ball v, Axten (1866), 4 F. & F. 
1019, N. P. 


Sub-sect. 3. — Forchile Entry. 

SeCy generally y Criminal Law, Vol. XV., 
pp. 660-656. Nos. 6953-7027. 

Right of landlord on failure of tenant to give 
possession.] — See Landlord Tenant, Vol. 
XXXI., pp. 517, 518, Nos. 6937-6950. 


Sub-sect. 4. — Prevention or Removal of 
Obstruction. 

219. Obstruction of ancient lights —Right to pre- 
vent by force — No defence to action for assault.] — 

Norris v. Baker & Baker (1616), J. Bridg. 47 ; 
1 Boll. Bep. 393; 123 E. B. 1190; sub nom, 
Morrtce V, Baker, 3 Bulst. 196. 

Annotation: — Mentd. Lemmon v. Webb, [1894] 3 Ch. 1. 

220. .] — Trespass for throwing 

water over pltf.'s apartment & herself. It is no 
plea that i)ltf. was engaged in obstructing an 
ancient window of deft.’s house, & that deft, 
threw water over her to prevent it. — S impson v, 
Morris (1813), 4 Taunt. 821 ; 128 E. B. 555. 

221. Building erected on land by stranger — 
Right to pull down.] — If a more stranger erect a 
building upon land belonging to another, the owner 
of the land is justified in pulling down the building 
for the purpose of ejecting the intruder ; & the 
fact of the latt(T being at the time in the building 
will not bo any ground for maintaining an action 
of trespass against the real owner. — Bi^rling v. 
Bead (1850), 11 Q. B. 904 ; 19 L. J. Q. B. 291 ; 
14 J. P. 574; 14 Jur. 395; 116 E. B. 711; sub 
nom. Burdon v. Beed, 15 L. T. O. S. 86. 

Annotation : — Consd. JonoH v. Jones (1862), 1 II. & C. 1. 

222. Obstruction on party wall — Right to remove 
— Tenant In common.] — If one of the two tenants 
in common of a party-wall excludes the other 
from the use of it by placing an obstruction on it, 
the only remedy of the excluded tenant is to 
remove the obstruction. — W atson v. Gray (1880), 
14 Ch. D. 192 ; 49 L. J. Ch. 243 ; 42 L. T. 204 ; 
44 J. P. 537 ; 28 W. R. 438. 

Annotations: — Mentd. Newton v. Huprgius (1906), 60 Sol. 

Jo. 617 ; Mason v. Fulham Corpn., [1910] 1 K. B. 631. 

223. Sower laid on land — Right to remove.]— 
If by way of trespass a conduit such as to fall 
within the definition of “ sewer ” has been laid 
upon land without the knowledge or sanction of 
the landowner, the landowner upon ascertaining 
the fact may cause it to be removed. — ^P akenham 
V. Ticehurst Rural District Council (1903), 
67 J. P. 448 ; 2 L. G. B. 19. 

Obstructions on highway.] — See Highways, 
Vol. XXVI., pp. 448-450, Nos. 1639-1602. 


1; awirmnla to excessive force — Question for jury .] — Napier v. Ferguson (1878), 18 N. B. 11. (2 P. & B.) 
415. — CAN, 
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Buildings erected on common.] — See Commons, 
Vol. XI., p. 49, Nos. 706-709. 

Overhanging branches of trees.] — See Agri- 
CULTUBB, Vol. II., p. 64, Nos. 403-406. 


Sub-sect. 5. — Distress Damage Feasant. 
See, generally, Distress, Vol. XVIII., pp. 436- 
449, Nos. 1730-1861. 

Right of commoner.] — See Commons, Vol. XI., 
p. 48, No. 694. 

Right of lord of manor.]— <SVe Commons, Vol. 
XI., p. 41, Nos. 666-509. 


Sub-sect. 6. — Action for Trespass. 

A» In General, 

224. Several issues — Right to trial of all — 
Although issue of possession fails .1 — In trespass 
(j[uare clausum fregit, where there are several 
issues, & amongst them one on pltf.’s ijossession 
of the close, pltf. has a right to a trial of all the 
other issues, though it appears on the opening of 
the evidence that he was not in possession of the 
close. — F ry v. Monckton (1840), 2 Mood. &> 11. 
303, N. P. 

Annotation : — Mentd. Ilinton v. Acraman (184G), 3 C. B. 

737. 

225. Whether triable at county court — Plaintiff 
having undisputed possessory title.] — ^An action 
for trespass to land to which pltf. has an undis- 
puted possessory title is not an action in wliich the 
title to any corporeal hereditament is in question, 
& is therefore triable in a county ct. — D awkins r. 
Rutter, [1892] 1 Q. B. 668 ; 61 L. J. Q. B. 146 ; 
40 W. R. 238 ; 36 Sol. Jo. 152, D. C. 

Annotaiion : — Consd. Iloworth v. Sutcliflu, 11835] 2 Q. B. 

358. 

-.] — See County Courts, Vol. Xlll., 
pp. 470- 480, Nos. 258-296. 

Compulsory purchase— Where land not taken.] — 
See Compulsory Purchase of Land, Vol. XI., 
p. 136, Nos. 230, 231. 

Action by clerk to conservators.]- See Corpora- 
tions, Vol. XIII., p. 415, No. 1355. 

B. Damages. 

See, generally, Damages, Vol. XVII., pp. 76 
ei seq. 

226. RJjjght to recover damages — Discharge of 
water over land of plaintiff.] — Pltf. was the owner 
of land in the neighbourhood of Croydon. Defis. 
permitted the surface drainage from certain roads 
in their district to flow across pltf.’s land, & 
claimed the right to do so cither on the ground 
(a) that there was a watercourse across the land, 
or (&) on the ground that there was a sewer which 
ran across pltf.’s land, into which they were entitled 
to discharge the water in question. It appeared 
that from time immemorial there had been 
“ bourne flows ” of underground water from the 
chalk, which bourne flows had on divers occasions 
flooded the land occupied by pltf., &; had followed 
the channel or watercourse which deft, alleged was 
a watercourse or a sewer. Pltf. claimed damages 
for trespass & an injunction : — Held : upon the 
facts, the bourne course was not a “ watercourse ” 
within Public Health Act, 1875 (c. 55), s. 17 ; it 

not a sewer, & pltf. was, therefore, entitled to 

PART II. SECT. 6, SUB-SECT. 6.~A. 

b. Limitation of action — Towns In- 
corDoration Act — Coniinuino trespass.] 

—Archibald v. Truro Corpn. ( 1300), 

33 N. 8. R. 401; affd. 31 S. O. r! 


damages for trespass & an injunction. — Pearce v. 
Croydon Rural District Council (1910), 71 
J. P. 429 ; 8 L. G. R. 909. 

227. What damages recoverable — Mesne profits 
— Against disseisor.] — As to cutting down of trees, 
grass, corn, & other things annexed to the soil, 
there arc great variances of opinions in our books, 
not only against whom the action of trespass vi et 
armis shall be brought for recovery of damages, 
but also concerning the propeity of tliem. There- 
fore if one disseises me, & during the disseisin he 
cuts down the trees, or grass, or the corn growing 
upon the land, & afterwards 1 re-enter, 1 shall have 
an action of trespass against liim vi ci armis, for 
the trees, grass, corn, etc., for after my regress, the 
law, as to disseisor & his servants, supposes the 
freehold always continued in me ; but if my 
disseisor makes a feoffment in fee, gift in tail, 
lease for life or > ears, etc., & afterwards I re-enter, 
I shall not have trespass vi et arntis against those 
who come in by title ; for this fiction of the law. 
that the freehold continued always in me shall not 
have relation to make him, who comes in by title, 
a w'i’ong doer vi et armis for in Jiclione juris semper 
acquitas exisiit : but in such case I shall ieco\er 
all the mesne profits against my disseisor, in the 
same manner as tlie disseisee in such cases should 
recover in an assize at the common law before 
Statute of Gloucester, c. 1, damages only against 
the disseisor. Also it is to be presumed, that the 
feofee has given consideration or recompense to 
the disseisor, A that the lessee has jjaid rent to 
him, or other consideration, & therefore in reason 
the disseisor is to be charged with Die whole. The 
same law, if my disseisor is disseised, afterwards 
1 re-enter, I shall not have an action of trespass 
against the second disseisor, because the said 
fiction of law, as to action, extends only to my 
disseisor ; <te if I should jiuni^sh the se'cond disseisor, 
he would be twice charged ; & therefore I shall 
recover all the mesne iwofits against iny disseisor, 
his servants & others who have committed the 
tresi>ass by his command, <fe in his right (Poke, 
P.J.). — Liford’s Case (1614), 11 Co. Rep. 46 b; 
77 F. R. 1206 ; siib nom. Stampe v . ('linton {alias 
Liford), 1 Roll. Rep. 95. 

AmwUdions : — Re!d. Magrdaioa ColleKC, Cambndjfo ('use 
(KUO), 11 Co. Hep. 66 b ; Berry v. Heard (1631), Cro. Car. 
242 ; Rosewell V. Prior (1701), 1 Ld. llaym. 713 ; Garland 
i\ Curlislo (1837), 11 Bll. 421 ; Hoy v. Moorhouso (1833), 
6 Bmg. N. C. 62 ; Hellawell v. Eobtvvood (1851), 0 Exoh. 
295 ; Hewitt v. laham (1851), 7 Kxeh. 77 ; Barnett v. 
Guildford (1855), 11 Exch. 19 ; Bailey v. Stephens (1862), 
12 C. B. N. S. 31 ; Eastern Construction Co. v. National 
Trust Co. U Schinldt, 11314] A. C. 137. Mentd. Bowles’s 
Case (1615), 11 Co. Hep. 73 b ; Smith r. Bole (1618), Cro. 
Jao. 468 ; Whistler o. I’aslow (1618), Cro. Jac. 487 ; 
Jemmot v. Cooly (1667), 2 Keb. 270 ; If. v. Itochestei 
(Bp.) & Clark (1675), 2 Mod. Hop. I ; St. David’s (Bp.) r. 
Lucy (1699), 1 Ld. llaym. 533 ; Parker v. Kett (1701), 
12 Mod. Uep. 406 ; Mitchcl v. Ileynolds (1711 ), 1 P. Wms. 
181 ; Turner v. Cordwell (1734), Cimu. 123 ; Wallis v. 
Pain (1733), 2 Com. 633 ; Bradly v. Stratchy (1740), 
Barn. Ch. 399 ; A.-G. v. Duplcfcsis (1762), Park. 144 ; 
Walton v. Tryon (1763), 1 Dick. 244 ; Paul v. Paul (1760), 
1 Wm. BJ. 255 ; Jefferson v. Durham (Bp.) (1797), 1 Bos. 
& P. 105 ; Ford v. Itacstcr (1 815), 4 M. & S. 130 ; Herring 
V. Bt. Paul (Dean & Chapter) (1813), 3 Swan. 432 ; Place 
v. Fagg (1829). 4 Man. 6c Ry. K. B. 277 ; Logh v. Hcald 
(1830), 1 B. & Ad. 622 ; Elliott v. Bishop (1854), 10 Exch. 
496 ; Mather v. Fraser (1850), 2 K. & J . 536 : Wahoisley 
e. Milne (1853), 7 C. B. N. S. 115 ; Delachcrois v. 
Dolachorols (1864), 4 New Hop. 501 ; Sumner v. 

Bromliow (1865), 11 Jur. N. S. 481 ; Jte Thomas, Ex p. 
Willoughby D’Eresby (1881), 44 L. T. 781 ; Goodhait v. 
Hyett (1883), 25 Ch. D. 182 ; Pwllbaoh Colliery Co. v. 
Woodman, 11915] A. C. 634 : Rc Londcsborough, Spicer v. 
Londosborough, fl923] 1 Ch. 500 ; Kurscll v. Timber 
Operators & Contractors (1926), 35 L. J. K. B. 669. 


350 —CAN. 

k. Grant of Crown lands in fee 
simple from Dominion — Suhseqnent 
lease from province of coal rights — 
Action for trespass by yrantee from 


Dominion — Attorney -General of pro' 
vince as necessary party.] — Ehquimalt 
& Nanaimo Ry. Co. v. McLellan 
(B. C.). 11918] 3 W. W. R. 645 ; 44 
D. L. K. 697.— UAN. 
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Trespass. 


Sect. 5 . — Ticniedies ; ^uh-secl, G, B.] 

228. After Judgment recovered in 

ejectment.] — Trespass will not lie for mesne profits 
after recovery in ejectment, though writ of error 
pending. — Donford v. Ellyb (1697), 12 Mod. 
Kep. 138 ; 88 E. R. 1219. 

.] — SeCf generally. Landlord & 

I’BNANT, Vol. XXXI., pp. 552-554, Nos. 6991- 

7009. 

229. Against trespasser ab initio.] — 

Trespass for breaking &> entering pltf.’s dwelling- 
house, & assaulting & imprisoning liini, etc. 
Pleas — first, not guilty ; secondly, as to all the 
trespasses alleged, except (he breaking of the 
house, a justification under a writ of ca. sa. &> 
warrant thereon, by virtue of which deft/S. entered 
the house, the outer door being open, & arrested 
X)ltf. Iteplication, admitting the wi'it warrant, 
rle injuria absque rcsidud causa. It was proved 
that defts., who were bailiffs, in execution of the 
warrant broke open the outer door of pltf.’s hous(‘, 
isD BO gained an entrance, & arr(\sted him \~Hcld : 
defts. having become trespassers ab initio by the 
breaking of the door, the jury were rightly directed 
that they might, even on the plea of not guilty, give 
damages in respect of all the injuries complained 
of in the declaration. — K erbey v. Denby (1836), 
1 M. tV W. 336 ; Tyr. & Gr. 688 ; 2 Gale, 31 ; 150 
E. R. 463 ; sub norn. Kuiby v. Denby, 5 L. J. Ex. 
162. 

yi nnofuHovs Retd, liruiibuick v. Klowinan (18J9), 18 

Jj. J. C. P. 299 ; l{y«a r. Hhilcock (IST)!), 21 L. J. Ex. 56 ; 

Percival v. Stamp (1858), 22 L. T. O. S. 90 ; Iloopor r. 

Ludo (1857), 0 II. Jj. Cas. 44 8 ; Anicrioan Conoeutratod 

Must Corpu. V. Hendry (1893), 02 L. J. Q. B. 388. 

230. Injury to reversion ~ Pulling down 

house.] — In an action for pulling down a n)essuag(' 
tSi premises in the possession Sc occupation of 11 . as 
tenant to pltf., to the injury of his reversionary 
estate & interest, etc. ; deft, pleaded that the messu- 
age Sc iiremises were not in the possession Sc occupa- 
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228 i. What damages recovcrahle — 
Mesne nro/Us — After jiuigment re- 
covered in ejectment. \ — Moyi v. Avu- 
THUAMAN (1898), I. L. U. 22 Mad. 197. 

— IND. 

l. Ejcemjdary damages.] — In 

an action for trcidi)nsH the jury may 
award exemplary dainagen if Hutinfled 
that the deft, acted in a hi>?h handed 
manner, hut tlio mere proof that the 
trospass waa wroiiKfnl Is not siifflcieut 
to cstabllHii that fact. — Guest r. 
Bavesi (1927), 27 S. 11. N. S. W. 
419 ; 44 N. S. W. W. N. 172.— A US. 

m. Nominal damages.] — Dill- 

MAN r. Simpson (N. S.) (1900), 2 
E. L. 11. 105.— CAN. 

n. .] — Unless actual 

dainapjcs he shoum, nominal damages 
only will ho allowed for tresjiass. — 
WoODBrJKYr.IInuNUT(1884), 1 B.C. K. 
pt. 2, 39 ; 1 M. M. Cas. 31.— CAN. 

o. Loss sustained by plaintiff 

— Where benefit received by defendant 
from use of land.] — Where trespasses 
wTre coiimiitted in wilful disregard of 
pltf. ’8 light, & were continued In 
defiance of repeated protest of pltf. 
for the pecuniary benefit of deft. : — 
Held : tno measure of damages as to 
the part of the land excavated was 
its value for the purpose for which It 
was used by the wrongdoers, & os to 
the remaining land the measure of 
damages was the diminution In value 
to the pltf. by reason of the wrongful 
acts of deft. — McIhaao v. Inverness 
Hy.. etc. Co. (1906), 40 N. S. R. 579. 
—CAN. 

p. extent of ultimate injury to 

crops ascertained at time of harvest .] — 
Timoop V. Fowler (1858), 15 U. C. R. 
365.— CAN. 


tion of II. as tenant thereof to pltf., nor did the 
reversion thereof belong to pltf. It appeared at the 
trial that H. held at a profit rent of pltf. who had 
a limited interest in the premises, but that H. had 
given up possession to deft, a short time before the 
Act complained of, without however assigning away 
his interest : — Held : ( 1 ) the plea was substantially 
proved, pltf.’s right to the reversion in the premises 
being the substantial question raised by it ; (2 ) the 
correct measure of damage was the amount less 
by which the reversion would sell in consequence 
of the act of deft. — Hosking v, Phillips (1848), 
3 Exch. 168 ; 5 Ry. & Can. Cas. 560 ; 18 L. J. 
Ex. 1 ; 12 L. T. O. S. 198 ; 12 Jur. 1030 ; 154 E. R. 
801. 

Annotations: — As to (2) Consd. Rust v. Victoria Graving 
Dock Co. & London & 8t. Katharine Dock Co. (1887), 
3G Ch. D. 113. Refd. Davis v. Underwood (1857), 22 
J. P. 8; Morganv. Hardy (1886), 17 Q. B. D. 770 ; Joyner 
V. Weeks, [1891] 2 Q. B. .31. Generally, Mentd. Cotter v. 
Met. Ry. (1864), 10 Jur. N. S. 1014. 

231. Nominal damages — Where quantum 

of plaintiff’s Interest not proved.] — In trespass for 
breaking Sc entering pltf.’s close, pltf. relied upon 
the bare possession, though it appeared that he 
had originally become possessed as tenant to on(' 
W. under a written agicement. Deft, proved 
that, five days after the commencement of the 
trespass, ho obtained a lease of the close in question 
from W., which he produced. Tlie judge told the 
jury, that, in the absence of proof of the quantum 
of pltf.’s interest in the premisv^s, by tlie production 
of the VTitten agreement, lie was only entitled 
to nominal damages : — Held : no misdirection. — 
Twyman V. Knowles (1853), 13 C. R. 222 ; 22 
L. J. C. P. 143 ; 17 Jur. 238 ; 138 E. R. 1183 ; 
sub nom. Ingram v. Knowles, 20 L. T. O. S. 208. 
Annotalion : — Apld. Rust v. Victoria Graving Dock Co. & 

London & St. Katharine Dock Co. (1887), 36 Ch. D. 113. 

232. Loss sustained by plaintiff — Where 

benefit received by defendants from use of land.] — 

Ry an Order in Council of Aug. 13, 1877, issued 


(1913), 24 O. W. R. 606 ; 4 O. W. N. 
1301 ; 11 J). L. R. 120; afjd.nu.h. K. 
043.— CAN. 

f. .] —Whore there I.s a 

wilful, or, which is the same in cfiect, 
a negligent, trespass Hz wrongful cut- 
tlug of timber, the trespasser must 
l»ay the fair market price of the timber 
cut, less only the actual cost of felling 
the trees & fitting them for removal. 
Where the result of the trespass is to 
Increase the cost of logging the area 
wiilch has been trespassed upon, such 
increased cost Is also recoverable as 
part of the damages. — Adams Powell 
River Co. v. Canadian Puokt Sound 
Co. (1014), 28 W. L. R. 13 ; 19 B. C. R . 
573; 17 D. L. R. 591.— CAN. 

g. Property benefited hy tres- 

pass.] — Lamontaone V. Woodlands 
(1912), 21 W. L. R. 881 ; 5 D. L. R. 
524 ; 22 Mun. L. R. 495.— CAN. 

h. .] — Bell v. Foley 

Brothers (1917), 51 N. S. R. 1.— CAN. 

к. .] — Smyth v. McLellan 

(1913), 24 O. W. R. 740 ; 4 O. W. N. 
1442 ; 11 D. L. R. 819.— CAN. 

аа. Trespass continued after 

wammflr.]— Where the trespass com- 
plained of is committed through an 
error in the survey of lands, the tres- 
passer, by continuing tho trespass 
after being warned of tho error, Is not 
thereby to bo deemed a deliberate Be 
wilful trespasser, & the damages are 
to he limited to tho value of tho stand- 
ing timber. — Chew Lumber Co. v. 
Howe Sound Timber Co. (1913), 18 
B. C. R. 312.— CAN. 

bb. Trespass with notice of 

superior title,] — Dickie v. Att^antio 
Lumber Co. (1914), 14 K. L. R. 8 ; 
10 D. L. R. 46.— CAN. 

CO. Plea of leave cC’ licence not 


Q, Action by tenant in pn.sscs’ 

sion — Diminished value of interest. ]~ 
lu trespass to land, where pltf. is 
tenant only, the duration of Ills term 
must he shown, the measure of damages 
being the diminished value of his 
interest. — Fihheu v, Grace (1868), 
27 U. C. R. 158.— CAN. 

r. Several defejufants — So)ne 

continuing afUr weirnmg — Election to 
go agetinst all.]- M(’Millan v. Fairly 
(1868), 12 N. B. R. (1 Han.) 501.— CAN. 

t. Continuing trespass — Assess- 

ment down to imu of assesiunint.] — 
Miller v. Cohkum (1899), 32 N. «. R. 
358.— CAN. 

a. Trespass vrongful <f' wilful.] 

— Where in an action of tresi)aH8, 
tho judgment Is that tho trespass 
was wTougful & wilful, the assessment 
of damages must he on tho basis of 
such finding, & not as if tho trespass 
was done Innocently or bond fide. — 
Union Bank of Canada v. Rideau 
Lumber Co. (1902), 22 C. L. T. 114 ; 3 
O. L. R. 269; affd. 4 O. L. R, 721.— CAN. 

b. .] — Bruno v. Warren (1909), 

11 W. L. R. 228.— CAN. 

c. Where timber — Where 

deft, was guilty of wilful & deliberate 
trespass upon pltf.’s timber limits, 
hy entei'ing thereon & cutting & 
removing timber therefrom : — Held : 
pltf. '8 damages should be assessed hy 
finding the value of the timber after 
it was severed Bz manufactured, so far 
as It was manufactured while on tho 
pltf.’s limits. — Laursen v. McKinnon 
(B. C.) (1912), 20 W. L. It. 384 ; 4 
D. L. R. 718.— CAN. 

d. .] — Phillips v. Conger 

(1912), 22 O. W. K. 436 ; 3 O. W. N. 
1436 ; 5 D. L, R. 188.— CAN. 

e. .] —Field v. Richards 
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under Pacific Islanders Protection Acts, 1872 to 
1876, & the Foreign Jurisdiction Acts, 1843 to 
1875, a High Oomr.’s Ct. was established which 
by sect. 6 of the Order applied to “ all British 
subjects for the time being within the Western 
Pacific Islands, whether resident there or not.’* 
By treaty between Her Majesty Ac the King of 
Samoa, dated Aug. 28, 1879, it was provided that 
civil suits in Sanioa should bo tried by the High 
Oomr. In a suit in that ct. for the recovery of 
land in Samoa, Ac for damages for conversion of 
its produce, it appeared that defts. did not dwell 
within the bounds of the islands, but that they had 
a store in Samoa, affixed to which was a signboard 
with fhe name of their firm, where they carried 
on business by servants Ac agents : — Held : the 
measure of damages was the value of the produce 
which the lands were capable of yielding at the 
time they were taken possession of, after deducting 
fhe expenses of management. However wilful 
Ac long-continued the trespass might have been, 
there was no law which authorised the disallow- 
ance of such expenses or the infliction of a penalty 
on defts. beyond the loss sustained by pltf. — 
McAiithur Ac Po. v. Cornwall, [1892] A. C. 75 ; 
sub nom, McArthur Ac Co. v. (Jornwall, Corn- 
AV^ALL V. McArthur Ac Co., 01 L. J. P. C. 1 ; 05 
L. T. 718, P. C. 

233. Aggravation of damages — Assaulting ser- 

vants.] — A man may have an action of trespass for 
(‘ntering the house Ac beating his servants, without 
saying per quod servUium because the 

boating the servant is part of the same trespass Ac 
only a description of it by way of aggravation 
(Holt, C.J,). — Bussell v. Corne (1704), 2 Ld. 
Baym. 1031 ; 0 Mod. Bep. 127 ; Holt, K. B. 099 ; 
92 E. B. 185. 

Anrwtnfions : — Refd. Smalley v. Korfoot (1738), Andr. 242 ; 

Woodward v. Walton (1H07), 2 Boh. & N. B. 47(L 

Mentd. Satterthwait/O v. Don hurst (1785), 4 Doug. K. B. 

315 ; Saville v. Sweeny (1833). 4 B. Ad. 514 ; Grinnell 

r. Wells (1841), 2 Dow. & L. GIO. 

234. Admissibility of evidence — Conduct of 


defendants.] — In an action of trespass against five 
for breaking into pltf .’s house, in which defts. have 
paid money into ct. pltf. cannot go into proof, as 
evidence of malice, that, nine months after the 
trespass, one of defts. indicted him for i^erjury. 

Evidence of the conduct of the parties before 
the trespass, if it had reference to it, might be 
receivable ; but not evidence of the act of one deft, 
done by him long after tlie trespass. — Newton v, 
Holford Ac Wilson (1844), 1 Car. Ac Kir. 537, N.P. 

.]— Damaoes, Vol. XVIT., pp. 122-124, 

Nos. 308-323. 

235. Mitigation of damages - Admissibility of 
evidence —Recovery of damages against co-tres- 
passer.] — In trespass, a recovery of damages 
against a co-trespasser not sued is not admissible 
in mitigation of damages under the plea of not 
guilty. — D ay v. Porter (1838), 2 Mood. & B. 151, 
N. P. 

236. Deed of conveyance to defen- 

dants.] — Semhle : defts. having pulled down th(‘ 
wall, Ac pltf 8. having claimed substantial damages 
for this trespass beyond the sum necessary to 
establish their right, the subsequent conveyance by 
M. of the wall to defts. was evidence, not of their 
property in the wall, but of their bond fide belief 
that the wall was theirs, Ac was admissible in answer 
to pltfs.’ claim for substantial damages. — Skull v, 
Glenihter (1864), 10 0. B. N. S. 81 ; 3 New Rep. 
389 ; 33 D. J. C, P. 185 ; 9 L. T. 763 ; 12 W. B. 
554; 143 E.B. 1055. 

Annofationn : — Refd. Williams r. James (1867), L. R. 2 

C. P. 577 ; Finch v. G. W. By. (1879), 5 Ex. D. 254 : 

IlarrlB v. Flower (1904), 74 L. J. Ch. 127. Mentd. Royal 

r. Yaxley (1872), 20 W. R. 903. 

.] -Sec Damages, Vol. XVII., pp. 128, 129, 

Nos. 362-371. 

Excessive damages —Whether ground for new 
trial.l — See Damages, Vol. XVIL, pp. 173, 175, 
Nos. 738, 774-779. 

Damages in lieu of or in addition to injunction.] — 

See, generally, Injunction, Vol, XXVIII., pp. 
412-439, Nos. 370-439. 


proven .] — In an action for damages for 
trespass on lands, for the taking of 
timber & Injury to the soil, where 
defts. ore unable to substantiate a 
plea of leave & licenee, they may not 
nocessarily ho assessed in exemplary 
damages. — WimoN Langan r. 

Kkyhtone Logging Si Mkrcantit k 
C^o., J,TD. (1919), 25 B. C. R. 560.— 
CAN. 

o. Inhorcnt ires pa, — l^Tilder 

rale of asaesiSTtunt .] -Ksquimalt 
Nanaimo Rt. Ct). r. Wilson, Esqvi- 
MALT & Nanaimo By (’o. v. Dunlop, 
[1921] 1 W. W. R. 1233.— CAN. 


p. Punitive damages.] — Upon 

pltf.’s claim for trespass by defts., 
hi that they imlawfully broke Into 
his warehouse & removed therefrom 
samples entrusted to him, the evidence 
established the wrong complained 
of ^hut no actual damage ; — Held : 
pltf. was entitled to recover punitive 
damages. — P ollard v. Gibson, [1924] 
4^D. h. R. 354 ; 55 O. L. R. 424.— 

4;. Heplacement value .] — Mixlkr 


. Trespass unintentional c 
under mistake — Punitive damages ni 
awarded . ] — Berbzowski v. Rbimki 
Rerezowski v. Dyck (Sask.), [1927 
3 D. L. R. 232.— CAN. 

Variation according to interest 

—Damages vary considerably accord 
mg to a party’s interest In the land.- 
Burma Ry. Cos., Ltd. r. Maun 
fii-^TiN (1927), I. L. R. 5 Ran. 81? 


a. Pond fide assertion of 

J.— VOL. XLIII. 


title.] — In an action of trespass quart 
clausum fregit even where the evidence 
of pltf. ’a right to the property in 
dispute was overwhelming, the ct. 
refused to give vindictive damages as 
the trespass had boon committed 
under a bond fide belief in the owner- 
bliip of the property.— Stowk v. 
Warrkv (1883), 6 Nfld. L. R. 521.— 
NFLD. 

b. Pemoval of fence — Frivolous 

assertion of right.] — Where, under u 
frivolous assertion of right, a deft, 
enters upon land & pulls down & re- 
moves a tenant’s fence, a Magistrate, 
at the suit of the tenant, may, if 
he tliiuks proper, assess tlio damages 
at nearly the whole value of Iho 
fence, although It is at the time of 
removal an old fence. — McBride v. 
Cameron (1893), 12 N. Z. L. R. 316.— 
N.Z. 

c. Aggravation of damages.] — The 
Jury, ill an action for damages for 
l^reaklng & ontorhig certain prcmlBos, 
may give exemi)lary, as distinguished 
from compeiisatmg damages, if they 
believe, on the evidence, that deft, 
entered the premises in a mode which 
ho at the time know was illegal. — 
Reeves v. Penrose (1890), 26 L. R. Ir. 
141.— IR. 

d. .1 — Dk Villiers V. Van Zyl 

(1880), F. 77.— S. AF. 

e. Mitigation of damages — Admissi- 
bilitg of evidence — Value of buildings 
erected.] — In trespass for mesne profits 
deft, may show in mitigation of 
damages the value of buildings erected 
on the premiHos by him.™ Lindsay r. 
McFarling (1829), Dra. G. CAN. 


f. - — Costs cjE* expenses in 

collection of renf.] — Altaf. ALI v. 
LAT.JT Mal (1877), I. L. R. 1 All. 518. 

— IND. 

g. Excessive damages — Whether ground 
for new trial .] — Jeffers v. Mario. and 
(1838), 5 O. 8. 677,— CAN. 

h. .] — In trespass, for 

entry under colour of distress, the jury 
gave £75 damages, &, although they 
seemed excessive, a new trial was 
refused. — Chase v. Sgripture (1857), 
11 U. C. R. 598.— CAN. 

jj. J — Desmond v . Fair- 

banks (1876), 10 N. S. R. (1 R. & C.) 
279.— CAN. 

l. .] — Robinson v . Hall 

(1882), 1 O. R. 266.— CAN. 

m. Reduction.] — Bell v . 

Foley Brothers (1917), 51 N. H. R. 

1.— CAN. 

n. — — . ] — Crowell v. 

Nr’KERSOn (1918), 52 N. S. R. 54.— 

CAN. 

aa. Verdict not confined to proper 
damages- New trial .] — Lyons v. Mer- 
Rin' (1818), 6 N. B. R. (1 AU.) OR- 
GAN . 

bb. Judge directing for small damages 
for 7 )laintiff — Verdict for defendant 
— New trial.] — O’Flaherty v. Devine 
(1863), 10 N. B. R. (5 All.) 434.— CAN. 

00 . Nominal damages claimed — New 
trial.] — SiMONDS v. Cheslky (1891), 
20 S. C. R. 174.— CAN. 

dd . Apport i onment of damages — Joint 
cC’ several tremaases — Severed defendants 
guilty of different acts .] — Stewart v. 
1’ESKEE (1910), 15 W. L. }{. 604 ; 20 
Mail. L. R. 167.- CAN. 


D D 
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Trespass. 


f ^eci. 5. — Remedies : Suh-scct. 6, B, <£? C, (a) {h ) i,] 

Trespass to mines.] Mines, Vol. XXXf^ 
pp. 664-668, 717, Nos. 637-576, 1011. 

Trespass by animals.] — See Animat.8, Vol. II., 
pp. 228, 229, Nos. 190-197. 


C. Injunction. 

(a) In General. 

See, generally. Injunction, Vol. XXVIII., pp. 
366 et aeq 

237. Not granted as matter of course.] — Water- 
house V. Waterhouse (1905), 94 L. T. 133 ; 22 
T. L. R. 196 ; 60 Sol. .To. 169. 

Annotaiion : — Distd. f^tovcns v. Stevens (1907), 24 T. L. K. 

20. 

238. Plaintm In possession — Trespass by utter 
stranger — Injunction not granted unless special 
circumstances.] — (1) Where a deft, is in possession 
of an estate & a pltf. claiming possession of it 
seeks to restrain him from cutting down trees & 
digging sods, & other such like acts, the ct. will not 
interfere, unless the acts complained of amount to 
such flagrant instances of spoliation as to justify 
the ct. in departing from the general rule. 

(2) Where a pltf. is in possession & the person 
doing the acts complained of is an utter stranger, 
not claiming under colour of right, then the 
tendency of the ct. is not to grant an injunction, 
unless there are siiecial circumstances, hut to leave 
pltf. to his remedy at law ; though if the acts tend 
to the destruction of the inlieritance, the ct. will 
grant an injunction. 

(3) Where a pltf. in possession seeks to restrain 
one who claims by an adverse title, the tendency 
of the ct. will be to grant an injunction ; at least 
when tljc acts committed do or may tend to the 
destruction of the estate. — Lowndes v. Bettle 
(1864), 3 New Rep. 409 ; 83 L. J. Ch. 461 ; 10 
1.. T. 66 ; 10 Jur. N. S. 220 ; 12 W. R. 399. 
Annotations : — As to (2) Retd. Stocker v. Planet Bldgr. Soo. 

(1879). 27 W. R. 877. As to (3) Apld. Stanford v. Hurl- 

stone (1873), 9 Ch. App. 116. Retd. Springhead Spinning 

Co. V. lUley (1808), L. R. 6 Eq. 5.51. Generally, Retd. 

Wheeler v. lIltcliingB (1919), 121 L. T. 636 ; Wheeler v. 

Keeble (1914), Ltd., [1920] 1 Ch. 67. 


239. Trespass by person claiming under 

adverse title.] — Lowndes v, Bettle, No. 238, ante. 

240. Defendant In possession — Trespass by com- 
mitting waste.l—I.owNDES v. Bettle, No. 238, ante. 

241 . When peremptory Injunction granted— De- 
fendant pulling down house.] — Fenner v. Bed- 
ford (1876), Bitt. Prac. Cas. 64. 

242. When Interim Injunction granted — Immi- 
nent danger of injury.] — Attenborough & Son 
V. London, etc. Telephone Co., (18841 W. N. 2 ; 
Bitt. Rop. m Ch. 109. 

243. Restraint of hunting.] Caiaert v. 

Gosling (1880), 6 T. L. R. 185, I). (\ 


(h) Grounds for Granting or Ttefusing. 
i. In General. 

244. Temporary trespass.] — This ct. will not 
grant an injunction to restrain a person from 


committing a trespass, where it is temporary only ; 
otherwise where it has continued so long as to 
become a nuisance. — CouLSON v. White (1743), 
3 Atk. 22 ; 26 E. R. 816, L. 0. 

Annotation : — ^Refd. Blakomoro v. Glamorgaushtro Canal 

Navlfi^tlon (1832), 1 My, & K. 154. 

245. Trespass amounting to nuisance.] — 
CouLSON V. White, No. 244, ante, 

246. .] — In cases of trespass, not in one of 

a single but of a continuous Kind, & especi^y 
in cases of mines, the ct. would grant an injunction, 
the case being in the nature of a nuisance (per 
Cur.). — Hopkins v. Caddick (1861), 18 Ij. T. O. S. 
236. 

247. .] — The owner in fee of a garden over 

which the tenants of his adjoining houses had 
rights of enjoyment & management ; — Held : 
entitled to an injunction to restrain continuing 
trespasses involving nuisances in the garden 
committed by a person acting under colour of a 
contract to improve the garden entered into 
between him & the tenants. — Allen v. Martin 
(1876), L. R. 20 Eq. 462 ; 32 L. T. 760 ; 23 W. R. 
904. 

248. To prevent multiplicity of suits.] — (1) 

Injunction in the case of trespass to prevent 
irreparable mischief. 

(2) Injunction in the case of trespass to prevent 
the multiplicity of suits. — IIanron v. Gardiner 
(1802), 7 Yos. 306 ; 32 E. R. 126, L. C. 

Annotations : — As to (2) Refd. Attwood v. Burton, Same r. 

Bailey, Same v. Small (18.39), 8 L. .T. Ch. 14.6. Qenerally, 

Refd. A.-G. V. Hallett (1847), 16 M. & W. 569. 

249. Title In dispute.] — Injunction in trespass 
where the title was disputed. — Kinder v. Jones 
(1810). 17 Ves. 110 ; 34 E. R. 43, L. 0. 

Annotations • — Refd. Galbroath v. Armour (1845), 4 Bell, 

Sc. App. 374 ; A.-G. r. Uallett (1847), 16 M. & W. 569 ; 

Lowndes v. Bettle (1864), 3 New Rep. 409, 

250. .] — Oantrill V. Windsor Union 

Guardians (1836), Donnelly, 103 ; 47 E. R. 256, 
L. C. 

261. .] — Haigh V. Jaggar, No. 260, post. 

252. .] — A.-O. V. Hallett, No. 267, post. 

253. Acts tending to destruction of estate.] 

— Lowndes v. Bettle, No. 238, ante. 

254. Damages Inadequate remedy.] — North 
Union Ry. Co. v. Bolton & Preston Ry. Co., 
No. 255, post. 

255. .] — In cases of trespass under colour 

of title, where the mischief apprehended is irrepar- 
able, a ct. of equity will exercise its jurisdiction 
to giant an injunction, k whether the mischief he 
iireparable or not, it will, by decree, if not by 
order, upon motion, extend the jurisdiction of 
preventive justice to all cases of trespass in which 
damages would he an inadequate & uncertain 
remedv, & the protection of the right in specie is 
the only mode of doing complete justice. 

Pltfs. moved for an injunction to restrain defts. 
from using, in a manner alleged to be illegal, a 
communication camed by certain branch rails 
from pltfs.' to defts.* railway ; & also from using 
certain other raiD, which connected a certain 


PART 11. SECT. 6, SUB-SECT. 6.— 
C. (a). 

t. When mandatory injunction 
pranted.]~When a trespass Is beiug 
oontlnued & substantial damago Is 
being caused, the ct. will generally 
Interfere to restrain the further com- 
mission of the trespass & may grant 
a mandatory inpiuction.— Smith v . 
POIITAOK LA PRAiniK IT BLIP PARKS 
Board (1905), 15 Man. L. R. 249 : 
1 W. L. R. 237.~CAN. 

a. d—A mandatory injunction 

should not bo granted against a tres- 
passer eompclling him to come on 


the land on which ho had trespasset 
to remove an encroachment mad* 
thereon by him. — Navroji Manekj 
Wadia V. Dastur Kharsedji Man 
O^RJi (1904), I. L. R. 28 Bom. 20.- 


b. .1 — Deft, alleged to he a 

trespasser on pltf.’s land had planted 
rubber trees & erected a hut on a 
portion of the land. On pltf. filing a 
for a mandatory injunction 
alneotlng the removal of the trees & 
* — Held : the case was merely one 
or trespass : there was no obligation 
on deft.’s part to perform the aels 


prayed for ; a suit for a mandatory 
injunction would not Ho. — E win Shank 
Wa V. V. Po. Nyum (1927), I. L. R. 
5 Ran. 404.— IND. 


0 . Dispute as to boundary .] — Fraser 
V. Woods (1912), 21 0. W. It. 972 : 3 
O. W. N. 1194 ; 2 D. L. R. 909.— CAN. 


PART II. SECT. 6, SUB-SECT. 6.— 
0. (b) 1. 

254 i. Damages inadequate remedy. \ 
— JETHALAL HlRACnAND V. Lalbhat 
Datj>atbhai (1904), I. L. R. 28 Bom. 
298.— IND. 

d. Compensation adequate remedy. 



Part II. — Trespass to Land. 


403 


other railway with defts.’ station north of F. ; &> 
also from using a station built by defts. on ground 
purchased by them of pltfs. : — Held : a ct. of 
equity will not interfere by injunction, but will 
leave the parties to their legal remedies, pltfs. 
having failed to show, that, by using the com- 
munications, rails, or station, any destruction or 
irreparable injury would result. — North Union 
By. Co. v. Bolton & Preston Ry. Co. (1843), 
3 Ry. & Can. Cas. 846 ; 1 L. T. O. S. 478. 
Annotation : — Reid. Aldis r. Fraser (1852), 15 Beav? 215. 

266. .] — Where a bill was filed for an 

injunction to restrain a deft., who appeared in 
formd pauperis f for committing acts of trespass 
against pltfs. the ct. granted the injunction, 
inasmuch as the recovery of damages at law 
would not constitute an adequate remedy. — 
Hodgson v. Huce (1860), 28 L. T. O. H. 165 ; 2 
Jur. N. 8. 1014 ; 4 W. R. 676. 

257. .] — Defts., the owners of a cotton mill 

on the banks of a canal belonging to pltfs., were 
authorised, by the Act of Parhament imder which 
the canal was made & pltfs. incorporated, to draw 
water, from the canal, for condensing steam, but 
not for any other purpose ; nevertheless, they used 
the water for other purposes. In consequence 
of which pltfs. brought an action & obtained a 
verdict against them, but only for nominal 
damages. Defts. moved to arrest the judgment 
in the action, but without success ; & afterwards, 
the judgment was afTirmed on a writ of error in 
the Exch. Ch. Defts., however, continued to use 
the water as before. t\liereupon the bill was filed 
for an injunction to restrain them from so doing. 
The answer stated a case of acquiescence on the 
part of pltfs. : — Held : pltfs. had sulhciently 
established their title at law, & but for their 
acquiescence, they would have been entitled to 
the injunction, notwithstanding they had recovered 
only nominal damages in the action. — Rochdale 
Canal Co. v. Kino (1851), 2 Sim. N. 8. 78; 20 
h. .1. Ch. 676 ; 15 Jur. 962 ; 61 E. R. 270. 
Annotations : — Consd. A.-O. v, Shcflfield Gas Constmiors Go. 

(1853), 3 De G. M. & G. 304. Apld. Goodson v. Kichardeon 

(1874), 30 L. T. 142 ; Eardley v. Granville (1870), 3 Ch. D. 

826. Distd. Cooper v. Crabtree (1882), 20 Ch. D. 589. 

Refd. Archbold v. Scully (1861), 9 H. L. Cas. 361 ; 

Davies i\ Marshall (1861), 1 Drew. & Sui. 557 ; A.-G. v. 

Kingston -on -Thames Corpn. (1865), ,34 L. J. Ch. 481 ; 

A.-G. V. Mid-Kent lly. & s;-E. Hy. (1867), 3 Ch. App, 100 ; 

Wilts & Berks Canal Navigation Co. v. Swindon water- 
works Co, (1874), 30 L. T. 443 ; McManus v. Cooke (1887) 

35 Ch. D. 681 ; Martin r. Price (1893), 70 L. T. 202 ; 

London General Omnibus Co. v. Lavell (1900), 83 L. T. 

453. Mentd. L. C, & D. By. v. Bull (1882), 47 L. T. 413. 

258, .j — Where water pipes had, without 

ihe consent of the owner of the soil, been laid in 
the soil of a highway, an injunction to restrain 
the continuance of the pipes was granted ; the 
owner of the soil not being left to his remedy at 
law, & not being required to establish his right at 
law. 


TJie facts that the soil under the highway was 
of no value to the owner, & that his motive for 
applying to the ct. was not connected with the 
enjoyment of his land, were held not to be reasons 
against the granting of the injunction. — GtOodson 
V. Richardson (1874), 9 Ch. App. 221 ; 43 L. J. Ch. 
790 ; 30 L. T. 142 ; 38 J. P. 436 ; 22 W. R. 337, 
L. C. & L. JJ. 


:^Apld. Allen v. Martin (1876), L. R. 20 Eg. 
A tj ®i8td. Cooper d. Crabtree (1882), 20 Ch. D. 689. 
Apld. L. & N. W. Ry. v. Westminster Corpn., [1904] 


1 Ch. 769 ; Marriott v. East Grinstead Gas & Water Co., 
[1909] 1 Oh. 70. Reid. Wimbledon & Putney Commons 
Conservators v. Dixon (1875), 33 L. T. 679 ; Eardley v. 
Granville (1876), 3 Ch. D. 826 ; Elias v. Griffith (1878), 8 
Ch. D. 521 ; St. Mary, Battersea Vestry v. County of 
London & Brush Provincial Electric Lighting Co. (1899), 
80 L. T. 31 ; Riley v. Halifax Corpn. (1907), 71 J. P. 428 ; 
Butterley Co. v. New Ilucknall Colliery Co., [1909] 1 Ch. 
37 ; Kennard v. Cory, [1922] 1 Ch. 265. 

259. -.J — He (deft.) has not a shadow of 

legal title ; & as to acquiescence, there is no 

equitable title, consequently, as far as that is 
concerned, he is a mere trespasser, & he being a 
trespasser comes witliin the well-established 
doctrine of Goodson v. Hichardsony No. 258, ayite, 
& JRochdale Caiial Co. v. Kinq^ No. 257, anie^ 
where damages would bo no compensation for a 
right to property, & pltfs. are entitled to prohibit 
him by injunction (.Fessel, M.R.). — Eardley v, 
Granville (1876), 3 Ch. D. 826 ; 46 1.. J. Ch. 669 ; 
34 E. T. 609 ; 24 W. R. 528. 

Annotations : — Refd. Tucker v. Linger (1882), 21 Ch. D. 18 ; 
Powell V. Vlckormaii (1887), 3 T. L. R. 358 ; Ruabon Brick 
& Terra Cotta Co. v. G. W. Ry.. [1893] 1 Ch. 427 ; Webb 
V. Knight, Ilodley v. Webb (1901), 70 L. J. Ch. 663 ; 
Batten Pooll v. Kennedy, [1907] 1 Ch. 256. Mentd. 
G. W. Ry. V. Cefn Crlbbwr Brick Co., [1894] 2 Ch. 157 ; 
Derry v. Sanders, [1919] 1 K. B. 223 ; Thomson v. St. 
Catharine's College, Cambridge, etc., [1919] A. C. 468. 

260. Injury to reversion.] — An action 

brought by the reversioner of a cottage let on a 
weekly tenancy to restrain the continuance of a 
hoarding alleged to have been erected on pltf.’s 
land, & to restrain a nuisance arising from the 
noise caused by the hoarding dismissed on the 
ground that he could not by reason of the tenancy 
maintain trespass, that there was no injury to 
his reversion. 

In considering whether an injunction should be 
granted, the amount of the injury sustained is 
material. HTiere a reversioner’s possessory rights 
are being seriously injured by an act for which 
he would obtain very trifling damages at law, an 
injimction, being bis only adequate remedy, may 
be granted. — Cooper v. Crabtree (1882), 20 
Ch. D. 589 ; 61 E. J. Ch. 614 ; 47 I.. T. 6 ; 40 
J. P. 628 ; 30 W. R. 649, (’. A. 

Annotations: — Refd. Mayfair Property Co. v. Johnston, 
[1894] 1 Ch. 508; Moux’b Brewery v. City of London 
Electric Lighting Co., Shelfcr r. Same (i89U. t2 W. K. 
644. 


261. Trespass unaccompanied by waste.] — This 
ct. has no jurisdiction to restrain a trespass 
unaccompanied by waste. Pltf. w’as seised of 
lands on each side of a public road through L. 
common, in the parish of R., & such lands were 
covered with valuable fir trees. The district 
board of R. proceeded, under the above Act, to 
cut down, & did cut down, some of the trees, 
on the ground that they were an obstruction to the 
public highway : — Held : primd facie the board 
were justified in their acts, & upon the case made 
against them an injimction to restrain them was 
refused.— Turner v. Ringwood Highway Board 
(1870), L. R. 9 Eq. 418 ; 21 L. T. 745 ; 18 W. R. 
424. 


Annotations : — Consd. Cubltt r. Maxee G873), L. R. 8 C. P. 
704. Refd. Bagshaw v. Buxton L. B. of Health (1875), 
34 L. T. 112 ; Nicol v. Beaumont (1883), 53 L. J. Ch. 853 ; 
Harrison v. Rutland, [1893] 1 Q. B. 142 ; Harris v. 
Northamptonshire County Council (1897), 61 J. P. 699 ; 
Harvey v. Truro R. D. C. (1903), 89 L. T. 90. 


262. Intention to trespass not proved.] — 

the Legislature has pointed out a special tribunal 
for determining a question, as a general rule no 


— Tho^arson V. Akin (1910), if, 
W. L. R. 115.— CAN. 

e. Failure to prove location Oj 
oonndat^ — Action ro restrain inter fer' 
offence .^ — Lake Erii 
^^^VRSIpN Co. V. Berti (1912), 2S 
O. W. R. 42; 3 O. W. N 1191; 4 


D. L. R. 585.— CAN. 

f. Vague apprcheTision of rreom- 
mencement of discontinued trespass .] — 
Where a trespass of a continuing nature 
has been committed by deft., but has 
been discontinued before suit brought, 
the ot. will not interfere by injunction 


to restrain deft, from continuing such 
trespass, merely because pltf. enter- 
tains vag\ie apprehensions that the 
trespass may be recommenced.— 
CHabildas Lallubhai V . Bombay 
Municipal Comrs. (1871), 8 Bom. 
O. C. 85.— IND. 
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Sect. 5 . — Hcmedies : Suh-sect. 0, C. (b) i. <&: ii., <£^ D. 

Sect. 0 ; Sub-secUt» 1 & 2, A. ] 
other ct. ought to restrain the proceedings before 
it ; but where the question has come before another 
ct. in independent proceedings in which it is 
necessary to decide the whole matter between the 
parties, the ct. may in such case restrain tlie 
proceedings elsewhere by injunction in order to 
save expense. A dispute having arisen between 
deft 8., who were a local authority, & pltf. about 
a drain which pltf. had interfered with, defts. gave 
notice to pltf. that they would enter on his land 
& reinstate the drain ; but tliey afterwards 
abandoned their intention, A instead took pro- 
ceedings against him before the magistrate. 
Pltf. then brought an action against defts., claiming 
an injunction to restrain them from trespassing 
on his land, & from proceeding against him before 
the magistrate. In the statement of claim pltf. 
did not in terms allege that defts. threatened & 
intended to trespass on the land : — Held : as no 
intention to commit a trespass was proved or 
alleged, pltf. liad not made out his case for an 
injunction against the tresijass ; & that being so, 
the ct. had no jurisdiction to restrain the x)ro- 
ceedings before the magistrate. — Stannard v. 
St. Giles, (^amberwell. Vestry (1882), 20 
Ch. D. 190 ; 51 L. J. Ch. 029 ; 40 L. T. 213 ; 30 
W. P. 093, C. A. 

Annotations :—ConBd. Grand Junction Watorwtjrkw Co. v. 

Hampton U. C.. |1898] 2 Oh. 831 ; lie CoiiiioJly, Wood v. 

OonnoIIy, (19111 1 CJi, 731. Refd. North Ijondon Ity. r. 

(I. N. Hy. (1883), 11 Q. B. D. 30 ; Barrett v. Day, Day v. 

Foster (1890), 43 Ch. D. 435 ; Merrick r. Liverpool 

Corpn., (1910] 2 Oh. 449. Mentd. Barlow r. fet. Mary 

Abbott’s, Kensington (1883), 31 W. It. 514. 

ii. Quantum of Injury Requisite. 

263. Prevention of Irreparable injury.] — 

Hanson v. Gardiner, No. 218, ante. 

264. .] — Flamang’s CAse {circa 1783), 

cited 7 Ves. at p. 308 ; 32 E. 11. 120. 

Annotations: — Refd. Mitchell v. Dors (1801), 6 Ves. 147 ; 

Uauson v. Gardiner (1802), 7 Ves. 305 ; Smith r. (’’ollyor 

(1803), 8 VcH. 89 ; Crockford v. Alovauder (1808), 15 

Ves. 138 ; Thomas v. Oakley (1811), 18 Vos. 184 ; A.-G, 

V. Hallott (1847), 10 M. W. 509. 

265. .] — Injunction against trespass upon 

irremediable mischit'f, in nature of waste, on a 
bill by the lord of a manor & his los.sces against 
taking stones, having a peculiar value, found at 
the bottom of the sea within the limits of the 
manor. — Cowper (EAiti.) v. Baker (1810), 17 
Ves. 128 ; 31 E. R. 50. 

Annotation : — Apld. Lowndes v. Bettlo (18G1), 3 New Rep. 

409. 

266. .] — Injunction to restrain a party 

claiming by an adverse legal title from com- 
mitting acts of trespass, alleged to be productive 
of irreparable waste, refused, under the special 
circumstances of the case. 

Semble : although a man be in full & complete 
possession of an estate by a title adverse to 
another who claims it against him, & there be no 
privity between the parties, & the party in 
possession swear that his own title is just & valid, 
or that the title of his adversary is unjust & 
invalid, that state of things does not prevent a 
ct. of equity from interfering, before judgment 
at law or decree in equity, to restrain the party in 
possession from committing waste upon the 

PART II. SECT. B, SUB-SECT. 6.— 

C. (b) ii. 

263 1. Prevention of irripariiblc in- 
jury .] — Unions to pi'ovoiit sudden & 

Irroparablo injury, the ct. will not. 
interfere by injunction in a case of 


inheritance. — H aigh v. Jaggar (1815), 2 Coll. 
231 : 03 E. R. 712. 

Annotations : — Refd. East Lancashire Ry. v. Hattersley 

(1849), 8 Haro, 72 ; Talbot v. Hope Scott (1858), 4 K. & J. 

9G ; Lowndes v. Bettlo (1864), 3 New Rep. 409. Mentd. 

Doo d. Agar v. Rrown (1853), 1 C. L. R. 1048 ; Smith v. 

Smith (18G1), 8 Jnr. N. S. 459 ; Carrow v. Ferrior, Dmin v. 

Ferrior (18G8), 37 L. J. Ch. 669. 

267. .] — Where the title to land is in dis- 

pute, the Ct. of Exch. will not grant an injunction 
to restrain an act of trespass, but only to prevent 
an irr^arable injm*y. The ct., therefore, refused 
an injunction to restrain the owner in fee of a 
piece of land claimed by the Crown, but denied by 
the owner to bo part of a royal forest, from cutting 
down holly trees & underwood therein, in the 
manner in which they had been ordinarily cut 
down for twenty years previously. — A.-G. v, 
Hallett (1847), 10 M. & W. 669 ; 16 L. J. Ex. 
131 ; 8 E. T. O. S. 150 ; 11 J. P. 744 ; 153 E. R. 
1310. 

268. .] — Lowndes v. Bettle, No. 238, 

ante. 

269. What constitutes irreparable damage — 

Damage impossible to measure.] — (1) The ct. will, 
by mandatory injunction, restrain a trespass, the 
continuance of which will inflict irreparable 
damage upon persons in possession. 

(2) Damage which it is impossible to measur(‘ 
will be deemed irreparable. — London & North 
Western Ry. Co. v. IjANCarihre & Yorkshire 
Ry. Co. (1807), L. R. 4 Eq. 174 ; 36 L. J. Ch. 479 ; 
17 L. T. 42 ; 15 W. R. 810. 

270. Possible as well as actual injury.] — In 
considering the injury, the possible as well as th(‘ 
actual use of the injured promises will bi‘ regarded. 
— Ardley V. St. Pancras Guardians (1870), 39 
L. J. Ch. 871. 

271. Must be serious Injury.] —Anon. (1870), 
Bitt. Prac. Cas. 108 ; sub nom. Makin v. Barrow, 
2 Char. ("ham. Cas. 0. 

272. .] — An injunction is a formidable legal 

weapon which the ct. will refuse to grant where 
the injury or inconvenience caused by the trespass 
is trivial. — IjLANDUDno Urban Counotl v. Woods, 
[1809] 2 Ch. 705; 08 L. J. Cli. 023; 81 L. T. 
170 ; 03 .1. P. 775 ; 48 W. R. 43 ; 34 Sol. Jo. 
089. 

Annotations : — ^Folld. Bohrona v. Richarda, [1905] 2 Oh. Gll. 

Mentd. Brlnckman v. Matloy, [I9U4] 2 Ch. 313 ; Yoatmaii 

V. Ilomborgor (1912), ]07 L. I'. 742 ; A.-G. v. Sowell 

(1918), 88 L. J. K. B. 425. 

273. No injury suffered.] — The ct. may refust‘ 
to grant an injunction to restrain persons from 
trespassing on land if the landowner is not injured 
thereby. 

Pltf. bought land on an unfrequented part of 
the coast, & stopped up several paths which defts. 
asserted were public highways. Defts. removed 
the obstructions placed by pltf. & ho brought an 
action against them for an injunction to restrain 
them from trespassing on his land. The A.-G. 
was not a party to tlie action : — Held : as between 
pltf. & defts. there were no public rights of way ; 
pltf. was entitled to a declaration to that effect, 
& defts. must pay nominal damages ; but inas- 
much as pltf. was not, in the present estate of the 
neighbourhood, injured by the public use of the 
ways in question, no injunction ought to be 
granted. — Behrens v. Richards, [1905] 2 Ch. 014 ; 
74 L. J. Ch. 616 ; 93 L. T. 623 ; 69 J. P. 381 ; 

Injunctiou should not be sought where 
the alleged trespass was at best only 
technleal & trivial. — D ouglass v. 
Bullen (1913), 24 O. W. R. 890 ; 
4 O. W. N. 1587 ; 12 1). L. R. 052.- 
CAN. 


trespass. — Sandys v. Murr\y (1838), 
1 1. Eq. R. 29.— IR. 

263 Ii. .] — Otago Harbour 

Board v. Port Chalmers Corpn. 
(1888), 7 N. Z. L. R. 124.— N.Z. 

271 1. Must he serious injury.] — An 
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54 W. B. 141 ; 21 T. L. B. 705 ; 40 Sol. Jo. 685 ; 
3 L. G. B. 1228. 

Annotations : — Mentd. A.-G. v, Sewell (1918), 88 L. J. K. B. 

425 ; Boultwood v. Baignton U. D. C. (1928), 92 J. P. 98. 

D, Declaration of Right, 

274. Jurisdiction of court.] — The Duke of Rut- 
land was the owner of certain moors over which 
lie had rights of shooting. These moors were 
intersected by certain highways tlie soil of which 
was vested in the duke as owner of the lands on 
(‘ach side adjoining the highways. I*ltf. went on 
to part of the highway, not for the purpose of using 
the highway as one of the public, for passing &. 
rcpassing, but for the express purpose of inter- 
fering with the duke’s right of shooting, which 
right was being then exercised by certain of 
his friends. The duke’s keepers, in order to pre- 
vent that interference, seised pltf. & held him 
down until the shooting was over. In an action 
for assault, defts. pleaded justification, &, alter- 
natively, paid 5s. into ct. as sufficient to satisfy 
pltf.’s claim. The jury at the trial found a general 
verdict for defts. : — Held : the ct. had power 
under E. S. C., Ord. 25, r. 5, to make a declaration 
that pltf., on the facts, was, at the time when he 
interfered with the legal right of the duke, a tres- 
passer. — TTarrtson V . Rutland (Duke), [1893] 
1 Q. B. 142 ; 02 L. J. Q. B. 117 ; 08 L. T. 35 ; 57 
.1. P. 278; 41 W. R. 322; 9 T. L. R. 115; 
J R. 155, C. A. 

Annotations : — Reid. Allen v. Flood, [1898] A. C. 1 ; Hick- 
man V. Malaey, 11900J 1 Q. B. 752. Mentd. Luscombe v. 

G. W. Ky., [1899] 2 Q. B. 313 ; Fitzliaidingo r. Purcell, 

[1908] 2 Ch. 139 : City of London Land Tax Conir. v, 

C. L. Ky., [1913] A. C, 304, 

275. When granted — Where no Injury suffered.] 

— Behrens v. Richards, No. 273, ante. 

276. Right to fish from towing paths of 

canal.] — Under a canal Act authorising the con- 
struction of a canal, there was granted to each 
owner of land through which the canal was made 
the sole, several & exclusive right of fishing in so 
much of the canal as was made in, over, or tlirough 
his land ; but the right of fishery thereby granted 
was to be exercised so that the canal, towing paths, 
banks & other works should not be prejudiced or 
obstructed. Under a deed of Mar. 31, 1845, a 
certain manor & estate through which the canal 
passed became vested in the Bari of S. ; there 
was no express grant of this particular right of 
fishery, but there were general words in the deed 
passing aW fisheries, profits, advantages, & 
apjiurtenanccs, whatsoever to the manor & estate 
respectively belonging, or in anywise appertaining. 

By a lease of July 23, 1910, the Earl of S. granted 
to an angling club, of which deft, was a member, 
the exclusive right to fish for & take away all fish 
in a specified portion of the canal, at an annual 
rent, & the lessees covenanted so to exercise their 
rights as not to prejudice or obstruct the towing 
paths, banks & other works of the canpJ. Pltfa. 
having brought an action to test a claim by deft, 
to fish in the canal from the towing path, without 


their consent : — Held : pltfs. were entitled to a 
declaration that deft, was not entitled to fish from 
the towing paths of the canal belonging to pltfs. 
without their consent, & that an injunction must 
be granted to restrain the trespass. — Stafford- 
shire & Worcestershire Canal Navigation 
V. Bradley, [1912] 1 Ch. 91 ; 81 L. J. Ch. 147 ; 
106 L. T. 215 ; 56 Sol. Jo. 91 ; 75 J. P. Jo. 555. 


Sect. 0.— DEFENCES. 

Sub-sect. 1. — In General. 

277. Defence must cover whole trespass.] — 

PuAUNCE V, Tuckle (1610), 1 Bulst. 64 ; 80 E. R 
765. 

278. .]— Ktlborne v, Valia^nce (1687), 

2 Lut. 1347 ; 125 E. R. 744. 

279. .] — In trespass for breaking & entering 

pltf.’s house <fe expelling him from it : a justilica- 
tion as to the breaking & entering will cover the 
whole declaration ; for the expulsion is to be con- 
sidered as mere matter of aggravation, & not as 
making deft, a trespasser ah miiio, unless idif. 
insist upon it as a substantive trespass by a 
replication or new assignment. — Taylor v. Coijo 
(1791), 1 lly. Rl. 655 ; 126 E. R. 318, Ex. Ch. 

Amioiations : — Consd. Shorland r. Oovett (1820), 5 B. & C. 

485 ; Cubitt v. Porter (1828), 8 B. & C. 257 ; Bush r. 

Parker (1834), 1 Biiif?. N. C\ 72 ; Newton 7\ Harlaiul (1840), 

I Man. & G. 614 ; Harvey r. Bridjfos (1847), 1 Kxeh. 201 ; 

Hemmings v. Stoke Pojfes Golf Club, [19201 1 K. B. 720. 

Befd. Turner r. Meyinott (1823), 7 Moore, C. P. 574 ; Lucas 

V, Nockclls (1833), 10 Binpr. 157 ; Baillio v. Kell (1838), 

4 Binpr. N. C. 638 ; Weeding v. Aldrich (1839), 8 L. J. 

Q. B. 119 : Playfair n. MuRgrovo (1845), 14 M. be W. 239: 

l*erry v. Fiizhowo (1846), H Q. B. 757 ; Curlewis r. Laurie 

(1848), 11 L. T. O. S. 308 ; Davison v. Wilson (1848), 

II Q. B. 890. Mentd. «cott v. Scholey (1807), 8 East, 

467 ; Gould v. Lasbury (1834), 1 Cr. M. & B. 254 ; Gore 

V, Btmser (1855), 3 Sm. & G. 1. 

280. Action between co-owners — Pleading.] — 
One tenant in common, sued in trespass by 
another, for destroying the propc^rty, may plead 
that, excei>t in respect of a certain undivided share 
or shares, he, not pltf., is entitled or interested, 
& as to such share or shares, payment into ct. — 
CRESS5VEIX V. Hedges (1862), 1 H. & C. 421 ; 31 
E. J. Ex. 497 ; 7 L. T. 70 ; 8 Jur. N. S. 767 ; 10 
W. R. 777 ; 158 E. R. 950. 

Exercise of statutory power.]— aS'cc No. 01,rf/df, 
&, generally y Titles passim. 

Joint trespass.] — Sec Part I., Sect. 3, a7dc. 


Sub-sect. 2. — Ownership and Possession. 

A. Ownership or Possession hi Defendant, 

281. Defence to action.]— Grey v. Betley 
(1443), Y. B. 21 Hen. 6, fo. 26, pi. 9. 

Annotation Mentd. Bead’s Case (1605), 5 Co. Bcp. 33. 

282. .] — A justification in trespass, stating 

that A. was seised in fee of the place where, A 
made a lease for life thereof to deft., by virtue of 
which ho entered, etc., is good. — Mosse v. Bennet 
(1723), 8 Mod. Rep. 120 ; 88 E. H. 94. 


PART II. SECT. 6, SUB-SECT. 1. 

f . Putting in issue fact of possession 
u an action of trespass, where tl 
only plei^ were, that deft, did nc 
enter pltf. s close ; that the land < 
soil \yore not the land & soil of pltf 
^Q-nd of deft. ; loavo & licence 
r > precluded froi 

proving that pltf, had not the poseei 
xr P arish ( 1858), 
N. S. B. (2 Thom.) 291.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.—/ 

aeftow.]— S troud i 
Kane (1856), 13 U. C. B. 459.— CAN 


281 li. .1 PlCKE'l’T V. Pr^keit 

(1868), 12 N. B. B. (1 Han.) 156.— 

CAN. 

281 iii. .]— Allan v. Kirk, [1017 ] 

2 W. W. B. 527 ; 24 B. C. B. 153.— 

CAN. 

281 iv. -.l—CoLEi’. Brunt (1871), 
35 U. C\ B. 103.— CAN. 

281 V. .] - Deft, may in trcbpass 

quare clausum fregit, under the general 
issue, show title in himself, or that he 
entered by direction or authority of 
the person having title. — Hamilton 
V. Holder (1874), 15 N. B. B. (2 Pug.) 
222.- CAN. 


281 vi. .] — Action for breaking 

be entering be committing trespass on 
pltf.’s land:— Held: as deft, was 
equitable owner action must bo dis- 
missed. -Beynolds V. Baffin (N. S.) 
(1909), 7 K. L.H. 100.— CAN. 

281 vii. - — .]— Blank v. Bomkky 
(1913). 12 E. L. B. 454 ; 11 D. L. B. 
061.— CAN. 

281 viii. .]— Gordon v. Gordon 

(1889), 7 Nlld, L. B. 394.— NFLD. 

h. Evidence of oum-ership — 

Acts of ownership.] — Grukv. Davidson 
(1908), 43 N. S. B. 242 ; 6 E. L. B. 
409.— CAN. 
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Trespass. 


Sect, 6 . — Defences : Sub-sect, 2, A, &rB,\ 

283. .] — Declaration stated, that defts., 

with force & arms, broke & entered a certain 
messuage, cottage, & dwelling-house, situate in 
Nova Scotia Gardens in the parish of St. Martin, 
Bethnal Green, & then expelled pltf. from the 
possession & occupation of the same. Plea, that 
the messuage, cottage, etc., were the soil & free- 
hold of defts., wherefore they committed the 
trespasses in the messuage, etc., as they lawfully 
might for the cause aforesaid : —Held : (1 ) the plea 
of liberum ioiemenium was a good plea to this 
declaration, although the close was particularly 
described in the declaration ; (2) it was not to be 
inferred from tlie declaration that there was any 
breach of the peace or forcible entry, the averment 
of vi ci arrnis being a mere formal allegation that 
the defts. entered with some force, sufficient to 
enable them to get into possession. — Harvey v. 
BriYDGES (1845), 14 M. & W. 437 ; 3 Dow. & D. 
65 ; 14 L. .1. Ex. 272 ; 5 L. T. O. 8. 287 ; 9 
Jur. 769 ; 163 E. K. 646 ; affd. (1847), 1 Exch. 
201, Ex. Ch. 

Annotations As to (2) Consd. Blades v. Higgs (1861), 10 
C. B. N. S. 713. Apprvd. Lows i\ Telford & WeRtray( 1876), 
1 App. Cas. 414. Consd. Jones y. Foley (1891), 60 L. ,1. 
Q. B. 464 ; Hemniiiigs r. Stoke Hoges Golf Club, [1920] 
1 K. B. 720. Refd. Wright v. Bnrroiighes (1816), 3 C. B. 
685 ; Curlowls v. Laurie (1848), 1 1 L. T. O. S. 308 ; Jones 
V. Jones (1862), 1 II. Sc C. 1 ; Bcddall v. Maitland (1881), 
17 Ch. D. 174. 

284. .] — In trespass (fuare clausum fregit, 

under a traverse of the allegation in the declaration 
that the close was the close of pltf., deft, may 
show title in himself or some other person, under 
whose authority he claims to have acted. 

1 agree with the exception of pltf. in error that 
the question raised by the issue of not possessed is, 
whether pltf. was in actual possession or not ; 
but it seems to mo that as soon as a person is 
entitled to possession, or, which is exactly the same 
thing, any other person enter by the command 
of that lawful owner so entitled to possession, the 
law immediately vests the actual possession in 
the person who so entered (Mattle, J.). — Jones 
V, Chapman (1849), 2 Exch. 803 ; 18 Tj. .T. Ex. 466 ; 
14 L. T. O. 8. 46 ; 13 J. P. 730 ; 154 E. R. 717, 
Ex. Ch. 

Annotations : — Apld. Litchfield v. Heady (1850), 5 Kxch. 
939. Consd. Wilkinson r. Kirby (1854). 15 C. B. 430. 
Apprvd.Lows r. Telford (1876), 1 App. Cas. 414. Consd. 
Kamsay v. Margrett, [1894] 2 Q. B. 18; Kjnocli v. 
Howlands, [1912] 1 Ch. 527. Apld. Heminlngs v, Btoko 
Pogos Golf Club, 11920] 1 K, B. 720 ; Canvey Island 
Comrs. V. Preody, [19221 1 Ch. 179. Refd. Nownham v. 
►Stevenson (1851), 10 C. B. 713 ; Slocombc r. Lyall (1851), 

2 L. M. & P. 33 ; Humphrey Nowland (1862), 15 Moo. 
P. C. C. 343 ; French v. Gcthing, [1922] 1 K. B. 236. 

285. .J — The expulsion of a person from his 

dwelling-house is an injury to the dwelling-house. 

Declaration in trespass for breaking pltf.’s 
dwelling-house, expelling pltf. & taking his goods. 
Pleas of liberum tevemenium were pleaded as to the 
trespasses in to the dweUing-houso. Pltf. 
replied, denying the pleas, & new assigning the 
expulsion ; — Held : the new assignment was bad, 
as the picas justified the expulsion as well as the 
breaking of the house. — Meriton v, Ooombes 
(1850), 9 C. B. 787 ; 1 L. M. & P. 610 ; 19 L. J. 
0. P. 330 ; 137 E. R. 1101. 

Annotation: — Refd. Bcddall v. Maitland (1881), 17 Ch. D. 
174. 

286. Whether defence must be specially 


pleaded.] — Deft, in trespass quare clausum fregii, 
may give evidence of soil & freehold under the 
generS issue. — AlRGent v, Durbant (1799), 8 
Term Rep. 403 ; 101 E. R. 1467. 

Annotations : — Ezpld. Newton v. Harland (1840), 1 Man. & G. 

644. Apld. Jones v. Chapman (1849), 2 Exch. 803. 

Consd. Hemmlngs v. Stoke Poges Golf Club, [1920] 1 

K. B. 720. 

287. Evidence of ownership.] — Where, to 

an action of trespass, for seizing & taking away 
furze, deft, pleaded the general issue, & several 
special pleas, in which he justified the taking 
under a claim for estovers on a common : — 
Held : although ho had limited his claim to 
estovers in his pleas, ho might adduce evidence 
to show that he had exclusive right of pos- 
session, under tlie general issue ; & parties 

claiming similar rights on the common with deft, 
were held to be competent witnesses to prove that 
deft, was entitled to the exclusive possession of 
the land on which the trespass was committed. — 
Pearce v. Lodge (1826), 12 Moore, G. P. 60 ; 6 
L. J. O. H. C. P. 9. 

288. Acts of ownership - -Within 

twenty years before.] — A plea of liberum tene- 
menium^ to an action of trespass quare clausum 
fregii^ is not supported by proof of the exercise of 
acts of ownersliij) by deft, for a period of less than 
twenty years, where it appears that before the 
commencement of that peiiod, & also within 
twenty years, the estate was in a third person. — 
Brest r. Lever (1841), 7 M. ^ W. 593 ; 10 
L. J. Ex. 337 ; 161 E. R. 904. 

289. Joinder of denial of plaintiff's posses- 

sion.] — (1) To an action of trespass, deft. ple£^ded, 
first, not guilty ; secondly, that pltf. was not. 
possessed of the close in wliich, etc. ; thirdly, that 
deft, was seised in fee of the close in question ; 
fourthly, that A. B. was seised in fee of the close in 
question, that by his command deft, com- 
mitted the trespass. A summons having been 
taken out before a judge, to strike out the third 
& last pleas, on the ground, that the facts therein 
stated might bo given in evidence under the 
second plea, the judge refused to make any order. 

(2) In an action of trespass, the seisin in fee 
of the deft., or of another under whose command 
he justifies, may be pleaded together with a plea 
denying pltf.’s ])osRe8sion.— Morse Atperley 
(1840), 6 M. & W. 146 ; 9 J. Ex. 61 ; 4 Jur. 
702 ; 161 E. R. 358. 

Annotations : — As to (1) Refd. Him v. Grazobrook (1842), 

3 Man. & G. 863. As to (2) Consd. Slocombe v. Lyall 

(1851), 6 Exch. 119. Oimrally, Mentd. Slack i’. Clifton 

(1816), 8 Q. B. 524 ; Brown v. M'Lean (1849), 14 L. T. 

O. S. 199. 

290. In trespass quare clausum 

fregitj deft, is entitled to plead liberum tcnc~ 
meufum together with a plea denying that the 
close in which, etc., is pltf.’s. — Slocombe v, 
Lyall (1861 ), 6 Exch. 119 ; 2 L. M. & P. 33 ; 20 
L. J. Ex. 05 ; 16 L. T. O. S. 372 ; 155 E. R. 479. 

291. Ownership only of part where trespass 

committed.] — Pltf. declared in trespass for break- 
ing his close, & set out the close by abuttals. 
Deft, justified, alleging that the close in which, 
etc., was part of an ^lotmentof six acres made by 
comrs. duly authorised, for certain purposes, in 
execution of which he entered. Pltf. denied that 
the close in which, etc., was part of the six acres 
in the plea supposed to have been allotted ; & 


trespaas was committed, pltf. was 
entitled to a verdict. —Dksbrisay v. 
Livingston (1864), 11 N. B. H. 
(6 All.) 169.— CAN. 

k. Necessity for clear d: 

positive evidence .] — in an action for 
trespass, pltf. being proved to be In 


287 1. .]— SoiTLis V . Arm- 

strong (1917), 51 N. 8. K. 316; 36 
D. L. H. 778.— can. 

291 1. Ownership only of part 

where trespass committed .] — In trespaas 
quare clausum fregii, describing the 
close by abuttajs, deft, pleaded 


liberum tenementum : — Held : under 
this plea, he was bound to prove that 
that part of the close described by 
abuttals on which he entered was his 
soil & freehold, &, having failed to 
prove title to a small piece of the land 
so described, on which part of the 
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thereupon issue was joined. It appeared that the 
close set out by abuttals was not all within the 
allotment, but that the part in which the actual 
trespass occurred was within it : — Held : the 
justification was made out. — Bassett v. Mitchell 
(1831), 2 B. & Ad. 99 ; 9 L. J. O. S. K. B. 140 ; 
109 E. R. 1080. 

Annoiationa : — CJonBd. Tapley v. Wainwrigbt (1833), 5 

B. & Ad. 395. Distd. Phythian v. White ( 1838), 1 M. & W. 

216. Apld. Smith v. Koyston (1841), 8 M. & W. 381. 

Reid. Holt V. Daw (1861), 17 L. T. O. S. 198. 

292. .] — Trespass for breaking 

entering three closes set out by abuttals. Plea, 
that the closes in which, etc., were the close, soil 
<te freehold of L. Replication deduced title from 
another person, imder a fine grant to the closes 
in which, etc. At the trial pltf. proved title to 
two of them only : — Held : the issue was divisible, 
iVt the verdict was to be entered for pltf., os to the 
two closes, & for defts., as to the other. — I ^ythian 
V. White (1830), 1 M. W. 210 ; 4 Dowl. 734 ; 
1 Gale, 400 ; 6 L. J. Ex. 148 ; 160 E. R. 412 ; 
auh 'iwm. Pythian v. White, Tyr. & Gr. 616. 
Annotations: — Mentd. Anderson v. Chapman (1839), T) 

M. & W. 483 ; Traherne v. Gardner (1 857), 8 E. & B. 161 ; 

Alcock V. Wilshaw (1800), 2 E. & E. 633. 

293. -.] — On a plea of liberum iene- 

mentum to an action for a trespass to a close named 
in the declaration, deft, is entitled to a verdict, if 
he establish a title to that part of the close on 
which the trespass was committed, & is not bound 
to prove a title to the whole close. — Smith v. 
Koyston (1841), 8 M. & W. 381 ; 1 Bowl. N. S. 
124 ; 10 L. J. Ex. 437 ; 161 E. R. 1080. 

294. To action for trespass & assault.] — 

To a declaration in trespass Quare clauaum 
freyif^ chai’ging an assault, it is no plea that the 
close was the soil & freehold of S., & that the 
assault was commitit^d by the command of S. in 
removing pltf., after request, from the premises, 
witliout alleging that S. was possessed of the close. 

I'lie plea of liberum teneiuentum implies that 
both the freehold & the right to the possession 
are in the party, otherwise it would be no answer 
to the declaration (Tindal, C..1.), — Robejits v. 
Tayleh (1845), 1 C. B. 117 ; 3 Dow. A: L. 1 ; 14 
I.. J. C. P. 87 ; 4 L. T. O. 8. 314 ; 9 Jur. 330 ; 136 
E. R. 481. 

Annotation Refd. Hyau v. Clark (1849), 14 Q. 13. 65. 

295. — — Defence must extend to whole issue.]- - 
Declaration stated that defts. with force & arms, 
A w'ith a strong hand & against the form of the 
statute in, such case, etc., broke & entered pltf.’s 
dwelhng-house then in his actual occupation, 
made a noise & disturbance therein, & stayed 
therein making such disturbance, etc., & in a 
forcible manner & with a strong hand broke open 
the doors, broke the locks, etc., & with force & 
arms, etc., assaulted pltf., & in a forcible manner 

with a strong hand expelled him, etc. Pleas : 
not guilty : <fe, as to the breaking & entering, etc., 
making a noise, etc., & staying, etc., <& breaking 
open the doors, etc., “as in the declaration 
mentioned,” that the dwelling-house, etc., was the 
dwelling-house, soil & freehold of one deft., where- 
fore he in liis own right, & the others as his ser- 
®tc., at the time when, etc., broke «& entered, 
etc., & committed the supposed trespasses. On 
special demurrer to the last plea : — Held : 


(assuming the averments in the count to be 
indivisible, & that all must be answered by the 
plea) : the plea answered every material pait 
of the declaration, the averments “ with force 
& arms,” “ with a strong hand,” & “ against 
the form of the statute ” being, on these pleadings, 
matter of aggravation only. — Davison v. Wilson 
(1848), 11 Q. B. 890 ; 17 L. J. Q. B. 190 ; 11 
L. T. O. 8. 125 ; 12 Jur. 647 ; 116 B. R. 706. 
Annotation: — Consd. Beddall v. Maitland (1881), 17 Ch. D. 

174. 

296. .] — Declaration stated that pltf. 

was entitled to work certain clay ground, & that 
deft, built a wall, & thereby obstructed pltf. in 
the enjoyment of such right. Pica, that the close 
was the soil & freehold of deft., & that deft, built 
the wall on the edge, etc., 6c that the clay was 
exhausted in the place where the wall was built. 
New assigmnent, that the close in question abutted, 
etc. ; that the wall was built on the edge of such 
close ; & that pltf. was hindered from taking the 
clay at another place tlian whore the wall was 
built: — Held: the new assignment was good, 
& the idea was bad. — G rove v. Withers (1860), 
4 Exch. 875 ; 19 J. Ex. 188 ; 14 L. T. O. 8. 
422 ; 164 E. R. 1472. 

297 . Land conveyed to plaintiff by trustee 

in breach of trust.] — To a declaration in trespa.ss 
to land, 6i for throwing down a wall, deft, pleaded 
upon equitable grounds that one B. was seised of 
the land in trust for deft.’s wife for life, & by the 
permission of B., deft., 6c wife occupied it ; that 
B. in breach of the trust, & with pltf.’s loiowledge 
of all the facts, conveyed the land to pltf. who 
built the wall upon it, which deft, threw down : — 
Held : the plea was bad. — D rake r. Pywell 
(1865), 4 11. 6c 0. 78 ; 13 L. T. 714. 

298. Replication — Not showing title in 

plaintiff.]— Gary v. Holt (1745), 11 East, 69, n. ; 
2 8tra. 1238 ; 103 E. R. 930. 

299. Showing demise by defendant.] — 

Declaration in trespass quare clausum fregit : plea, 
freehold in deft. : rejiUcation, that deft., before 
the time when, etc., demised to R. for a teim, 6c 
R., before the time when, etc., entered 6c became 
possessed, & the term continued till the time 
when, etc. On demurrer, replication held good. — 
Ryan v. Glahk (1849), 14 Q. B. 85 ; 18 L. J. Q. B. 
267 ; 13 L. T. O. 8. 300 ; 13 Jur. 1000 ; 117 E. K. 
26. 

Annotations : — Refd. Uogan v. Hand (1861), 14 Moo. P. C. C. 

310 ; llurrisou v. Blackburn (1864), 17 (3. B. N. S. 678. 

Adverse possession.] — See jAmTATiON of 
Actions, Vol. XXXII., pp. 488, 489, Nos. 1501- 
1609. 

B. Owneraliij) in Third Person. 

300. Justification as servant of aiieged owner. | — 

Treviijaan’s Case (undated), cited 1 Leon. 301 ; 
74 E. R. 274. 

Annotations: — Folld. Diorsly & Novels Case (1589), 1 Loon. 

301. Refd. Argent v. Durrant (1799), 8 Term Pop. 103 ; 

Jones V. Chapman (1848), 2 Exch. 803. Mentd. Buckler 

V. Hardy (1597), Cro. Eliz. 685 ; Meryvvoather v. Stanton 

^1^699), Oo. Eliz. 067 ; CYomwoPs Case (1601), 2 Co. Kep. 

801. .] — Diersly 6c Nevels Case (1589), 

1 Leon. 301 ; 74 E. R. 274. 

Annotaiions ^onsd. Jones v. Chapman (1848), 2 Exch. 803. 

Refd. Argent V. Durrant (1799), 8 Term Pep. 403. 


possession, it Is incumbent upon def 
1? by clear & positive evidenc 

tlmt the right of property Is in hlra.- 
V. CuTi’ER (1872), 8 N. S. f 
(2 G. & O.) 652.— CAN. 

of exclusive possession - 
of joint jwsscsffiW]- Wher 
deft, pleaded. In Justlflcatlou to tree 
pass, an exclusive possession, & th 


evidence showed a joint possession 
with pltf., & there was a verdict for 
pltf.. The ct. refused to disturb the 
verdict. — Moork v. Hannan (1858), 
3 N. S. Tl. (2 Thom.) 291.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.— B. 

m. Justifiration hy command of 
owner of freehold .] — A deft, in trespass 


may justify his entry by the command 
of the owner of the freehold, hut not 
by his mere permission or licence. — 
Parent v. Cornelison (1837), 2 

N. B. P. (Bor.) 373.— CAN. 

n. Justification undxr demise from 
tenant in common .] — In an action of 
trespass alleging the land to be pltf.'s, 
& that deft, ejected pltf. & took all 
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Trespass. 


tSccl. 6. — Defences : Sub-secL 2, B. d: C. ; sub-sect, 
3, A,-] 

302. .]— -In trespass against five for fisliing 

in a several free fishery, one of defts. may plead 
property in his master, & that he did it by his 
command, & traverse the right of free fishery I 
stated in the declaration ; & deft, may reply, de 
injuria sua propria , — WiNE v. Rider (107C), 2 
Mod. Rep. 07 ; 86 E. R. 915. 

303. .] — In trespass quare clausum fregitf 

if deft, plead soil & freehold in another by whose 
command he justifies the trespass, such command 
may be traversed by pltf. — Chambers v. Donald- 
son (1809), 11 East, 05 ; 103 E. R. 929. 

Ayitwtations :-~Distd, Harper v. Charlesworth (182r)), 4 

B. & C. 574. Consd. Humphrey v. Nowlaiid (1862), 15 

Moo. P. C. O. 343. Refd. Hobree r. Napier (1836), 2 Bing. 

N. C. 781 ; Morse v. Apperley (1840), 6 M. & W. 145 ; 

Ilyan v. Clarke (1840), 18 L. ,1. Q. B. 267. Mentd. 

Bennett v. Neale (1811), Wight. 324. 

304. .] — Morse v. Apperley, No. 280, anle, 

305. .) — Davison v, Wilson, No. 295, ante, 

306. .] — Jones v. Chapman, No. 284, ante, 

307. Defence must be specially pleaded.] — ^Where 
1)1 tf. is in the actual occupation of the close, deft, 
cannot, in an action of trespass, give evidence of 
property in a stranger under the general issue. — 
Rhilpot V, Holmes (l^Ol), Peake, 97 ; 170 E. R. 
92, N. P. 

308. Evidence of ownership — Recovery in eject- 
ment.] — ^Bikker V, Beeston, No. 314, post, 

C. Denial of Plaintiff's Ownership or Possession, 

309. Defence to action.] —Morse v, Apperley, 
No. 289, ante, 

310. .] — Slocombe r. Lyall, No. 290, 

ante. 

311. .] In an action of trespass, pleas : 

not possessed ; also a justification under a right 
of way all over the locus in quo ; an order having 
been made at the last assizes for a plan to be 
marked by pltf. so as to show the places at which 
the alleged trespasses were committed ; & there 
having been no application for the plan on the part 
of deft, since notice of trial, an aiiplication on his 
behalf, to postpone the trial because of the non- 
delivery of the plan, was refused. 

If the land on which the fence is was not pltf.’s, 
then there is an end of the case. If it is, then 
deft, must iirove a right of way such as to justify 
breakinp: down the fence & going all over the land 
so that it does not appear how the marking the 
l)lan can be so material as that deft, cannot go to 
trial without it ; & if it were so, he should have 
applied for it before (Erle, C.J.). — Beard v, 
Watson (1860), 2 F. F. 33. 

312. Meaning of plea.]— To a declaration 

in trespass quare clausum fregit^ a plea denying 
the close to be pltf.’s is a denial of possession, if 
deft, was a wrongdoer ; if otherwise, of the right 


to the possession ; but on either supposition it is a 
denial of title, as even possession is title against a 
wrongdoer. — Purnell v. Young (1838), 6 Dowl. 
347 ; 3 M. & W. 288 ; 1 Horn & H. 22 ; 150 E. R. 
1153 ; sub nom, Parnell v. Young, 7 L. J. 
Ex. 80. 

Annotations : — Consd. Harrison v. Dixon (1843), 1 Dow. & L 
454 ; Whittington v. Boxali (1843), 5 Q. B. 139 ; Jones 
r. Chapman (1849), 2 Exoh. 803. Ilefd. Mills v. Stephens 
(1838), 3 M. & W. 460 ; Pugh v. Roberts (1838), 3 M. & W. 
458 ; Thomas v. Davies (1838), 8 Ad. & El. 598 ; Drury- 
Lane Proprietors v. Chapman (1843), 1 L. T. 0. S. 359. 

313. — — Necessity for special plea.] — Under 
an issue, in trespass quare clausum fregitt on a plea 
that the close was not the property of pltf., pltf.’s 
possession at the time of trespass is alone in issue, 
& deft, cannot set up title to the close, without 
pleading in confession & avoidance. 

The plea of not guilty in trespass only puts in 
issue the fact of committing the alleged act of 
trespass, & not pltf.’s possession or right of 
possession, which, if intended to be denied, must 
be specially traversed. . . . 

As mere possession is sufficient to maintain 
trespass against any one who cannot show better 
title, ifitf.’s allegation, that deft, broke the close 
of pltf. is satisfied primd facie by proof that 
deft, broke a close in the possession of pltf. ; & 
this is not only priindfacie, but ultimately sufficient 
against any one wlio cannot avoid the effect of it 
by showing that, notwithstanding the actual 
possession by pltf., ho, deft., has a right to it. 

Under a plea wliich merely denies that the close 
is the close of pltf. deft, is to be considered primd 
facie at least a mere wrongdoer, & as against him 
possession is not merely evidence of title, but 
actual title. ... If deft, not only contests the 
possession in fact, but also relies upon title, in case 
actual possession is proved by pltf., it is far more 
consistent . . . with the rules of pleading generally 
k, with the principles of justice, that his defence on 
the ground of title should be pleaded specially, 
& not given in evidence under a traverse of an 
allegation in pltf.’s declaration, which is satisfied 
by proof of possession only (Lord Denman, C.J.). 
— ^WHiTTrNGTON V . Boxali. (1843), 5 Q. B. 139 ; 
Dav. Ai Mer. 184 ; 12 L. J. Q. B. 318 ; 7 Jur. 722 ; 
114 E. R. 1201. 

Annotations : — Consd. Harrison v. Dixon (1843), 1 Dow. & L. 
454 ; Williams v. Hughes (1843), 8 J. P. 470. N.F. 
Jones V. Chapman (1848), 2 Exch. 803. Refd. Harvey v. 
Bridges (1845), 3 Dow. & L. 55 ; Sloeomho v. Lyall (1851), 
0 Exch. 119. 

314. — — Admissibility of evidence — Evidence 
of title.] — Deft., in trespass, failing to justify 
under a writ of habere^ the judgment in ejectment 
having been set aside as irregular, held entitled, 
either under a plea that pltf. was not possessed, 
or that a third party else was, to go into proof of 
the title upon which he recovered in the action of 
ejectment. — Bikker v. Beeston (1801), 2 F. & F. 
410. 


the issues & profits, deft, justified 
under a demise from one M., who, he 
alleged, was seised in fee as a tenant 
ill common of tho land. I’ltf. ex- 
tvptod to tho plea : — Held : the plea 
was good, as setting up title in a tnii'd 
jjarty, for pltf. brought this action as 
owner of the whole, & not against 
deft, as co-tenant. — H krk v. Weston 
& Cronan (1872), 32 U. O. R. 402.— 
CAN. 

o. Tres})Osses pendinu action of eject- 
larji/.l- -Trespass qvare cUmmm fregit 
will not lie against a deft, for acts 
committed imder tho authority of 
tho person in jpossession of & claiming 
tho land during the time an action 
of ejectment bj pltf. against such 


person w^as pending. — Strkict v . 
Crooks (1856), 6 C. P. 124.— CAN. 

p. Evidence of oumcrship .^ — Whu’K 
V. SMi'ni (1859), 9 N. B. R. (4 All.) 
335.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.— C. 

309 i. Defence to action.] — Dunuas 
V. Arthur (1857), 14 U. C. R. 521.- 

CAN. 

309 ii. .1 — JiVANJT Jamsiikpji r. 

Barjorji Nassjcrvanji (1909), 1. L. K. 
33 Bom. 499.— IND. 

314 I. Admisaihility of evidetice 

— Evidence of title,] — In trespass to 
land, under a plea that the land is not 
pltf.^s deft. Is at liberty to show' title 


in liimsclf or in another under whom 
he acted. — G ray v. Harding (1861), 
21 U. C. R. 241.— CAN. 


q. J — Phillips v. Glen- 

wood Lumber Co. (1900), 8 Nfld. L. R. 
390.— NFLD. 


r. Action against council — Effect 

of accejifance of raU's. ] — A council can- 
not defend an action of trespass to 
land on tho ground that pltf. was not 
possessed when immediately before 
the action was brought they accepted 
from him payment of the rates assessed 
by them upon tho land. — M ackenzie 

V. Young (Borough) (1892). 13 

N. 8. W. L. B. (L.) 34 8 N. 8. W. 

W. N. 92.— AUS. 
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Bub -SECT. 3. — Leave and Ltobncb. 

A, In General, 

Llcenoes generally.] — Sec Landlord & Tenant, 
Vol. XXX., pp. 600-522. 

316. Whether defence to action.]— Hayes v. 
Aijlen (1691), Poph. 13 ; 79 E. R. 1135. 

316. .] — To trespass, deft, may plead a 

licence to enjoy the premises from such a day to 
such a day. — Hall v. Seabright (1669), 1 Mod. 
Rep. U ; 2 Keb. 661 ; 1 Sid. 428 ; 86 E. R. 694. 
Annotation : — ^Expld. Kavanagh v. Gudge (1844), 1 Dow. & L. 

928. 

317. — — .] — To an action of trespass on the 
case for disturbance of common, deft, may plead 
licence from the lord of the manor ; but he must 
show that sulficient common was left for pltf. — 
Smith v. Feverell (1675), 2 Mod. Rep. 6 ; 1 
Freorn. K. B. 190 ; 86 E. R. 909. 

Arnwlatinns : — Reid. Atkinson v. Teasdalo (1771), 2 Wm. Bl. 

817. Mentd. Gilbert v. Parker (1704), 2 Salk. 629. 

318. Effect of revocation of licence.] — 

Anon. (1460), Y. B. 39 lien. 6, fo. 7, pi. 12. 
Annotations : — Held. BevH’s Case (1583), 4 Co. llep. 8a. 

Mentd. Bucknal’s Case (1600), 9 Co. llep. 33 a. 

319. .] — ^A parol licence from A. to B. 

to enjoy an easement upon A.’s land, is counter- 
fuandable at any time whilst it remains executory. 
If A. conveys the land to another, the licence is 
determined at once & without notice to B., who 
becomes a trespasser if he afterwards enters upon 
it. — Wallis v. Harrison (1838), 4 M. & W. 538 ; 
1 Horn H. 405 ; 8 L. J. Ex. 44 ; 2 Jur. 1019 ; 
150 E. R. 1543. 

Annotations Apld. Wood v. Lcadbi tor (1845), 13 M. Ac W. 

838 ; lloffey v. Henderson (1851), 17 Q. B. 574. Refd. 

Smith V. Colbourne, [1914J 2 Ch. 533. 

320. .] — When deft, found the gate 

locked, that was a tolerably clear indication to 
him that the licence was revoked, &> that the agree- 
ment was broken on the part of pltf. It seems to 
me there was no right to break the gate, & the 
plea not being an entire answer, being bad in part, 
is bad altogether (Bramwell, B.). — Hyde v, 
Graham (1862), 1 H. & C. 593 ; 32 L. J. Ex. 27 ; 
7 L. T. 563 ; 8 Jur. N. S. 1229 ; 11 W. R. 119. 

321. Defence must be specially pleaded.] — A 
lather may bring an action of trespass for breaking, 
etc. his house, & debaucliing his daughter, per quod 
nervitium amisit, though the daughter be above 
twenty-one years of age, where acts of service are 
proved, though there be no contract for service. 
Tjicence to enter pltf.’s house, if pleaded, is a bar 
t o this action : but it cannot be given in evidence 
under the general issue. — Bennett v, Allcott 
(1787), 2 Term Rep. 166 ; 100 E. R. 90. 

Annot^ions : — Consd. Woodward v. Walton (1807), 2 Bos. 

& P. N. B. 476 ; Dltcham v. Bond (1814), 2 M. & S. 436 ; 


Porker V. Bailey (1824), 4 Dow. & Ry. K. B. 215. Distd. 
Stammers v. Ycarsloy (1833), 10 Bing. 35. Refd. Nowton 
V. Holford (1846), 4 L. T. O. 8. 358 ; Allen v. Flood, [18981 
A. C. 1. Mentd. Dean v. Peel (1804), 5 Fast, 45 ; Grinnell 
r. Wells (1844), 2 Dow. & L. 610 ; Thompson v. Ross 
(1859), 29 L. J. Ex. 1. 

322. Licence in law.]-— (1) In trespass, a 

plea of leave & licence means, leave & licence in 
fact, & a licence in law must be specially pleaded ; 
& aemble : it may be pleaded to part of a count, if 
severable & distinct. 

(2) A plea of leave & licence means a licence in 
fact, & before the trespass (Cockbuun, C.J.). — 
Moxon V. Bavage (I860), 2 F. & F. 182. 

323. Limitation of licence as defence — Licence 
must cover all trespasses.] — To a declaration for 
several trespasses on pltf.’s land, on divers days, 
etc., the i>lea alleged, that at the several days, etc., 
deft, committed the several trespasses by licence 
of pltf. : & the latter replied that deft, of his own 
wrong, & without the cause alleged, committed the 
several trespasses, etc. : — Held : evidence of a 
licence which covered some, but not all of thv^. 
trespasses proved, witliin the period laid in tin* 
declaration, did not sustain the justification upon 
the issue taken by the replication. — Barnes v. 
Hunt (1809), 11 East, 451 ; 103 E. R. 1078. 
Annotations : — Apld. Symons v. Heurson & Fisher (1823). 

12 Price, 369. Distd. Lambert v. Hodgson (1823), 8 
Mooro, C. P. 326 ; Bo\\on v. Jcnkln (1837), 6 Ad. Ac FJ. 
911. Consd. Hill V. White (1839), 0 Bing. N. C. 26. Apld. 
Janies v. Lingham (1839), 5 Bing. N. C. 553. Expld. 
Bracegirdle v. i^eaeock (1845), 8 Q. B. 17 4. Distd. 
Burton v. Scott (1847), 9 L. T. O. S. 313. Apld. Adams v. 
Andrews (1850), 15 Q. B. 284. Refd. Hayward v. Grant 
(1821), 1 V. & P. 418 ; Nieholls v. Bastard (1835), 2 Cr. 
M. & R. 659 ; Solly v. Nelsh (1835), 5 Tyr. 625 ; Isaac 
V. Farrar (1836), 1 M. & W. 65 ; Bolton v. Sherman (1837), 
2 M. & W. 395 ; Dyto7\ Hawker (1813), 12 L. J. Q. B. 338 ; 
.Leader v. Purday (1819), 7 C. B. 4 ; Iloule v. Penning 
(1851), 16 L. T. O. S. 87. 

324. .] — It altogether is a mistake to 

suppose, that a plea of leave &; licence, if proved 
as to a breaking & entering, extends to all the 
trespasses complained of (Hullock, B.). — Symons 
V, IlEARSON & Fisher (1823), 12 Brice, 369 ; 147 
E. R. 750. 

325. .] — In trespass quarc clausum 

fregit on several days. Plea, leave At licence to the 
whole. If some of the trespasses were committeil 
after the licence was revoked, pltf. need not new 
assign, as deft., by his plea, undertakes to prove 
a licence sufficient to cover all the acts of trespass. 

If pltf. is tenant of A., & has agreed that A. 
shall give three persons licence to sport over th(‘ 
lands, At deft, has sucli a licence from A., sucli 
a licence will not support the plea of leave At 
licence by pltf. — H ayward v. Grant (1821), 1 
C. At P. 448 ; 171 E. R. 1268 ; subsequent pro- 
ceedings (1825), 1 C. & P. 677. 


PART II. SECT. 6, SUB-SECT. 3.— A. 

315 i. Whetiter defence to action .] — 

^2^— CAN* G«54), 12 U. C. R. 

.]— CuimsB V. Townsknd 

(1857), 6 C. P. 255.— CAN. 

,, 315iii. — — .] — Morgan v. Lailey 
(1873), 33 U. C. R. 369.— CAN, 

, 316iv. .] — Ross V. Hunter 

(N. S.) (1882), 7 S. O. R. 289.— CAN. 

, 316 v. .1 — McLean v. MoRae 

128^— CAN^* S. R. 636 ; 33 D. L. R. 

316 Vi. .] — Isrrr Grand 

Trunk Pacifio Ry. Co. (1919), 59 

C. R. 686 ; 49 D. L. R. 687.— CAN. 
316 vii, .] — Wellington Corpn. 

(S 


— Ejfcct of revocation of licence. ] 
writing, agreed with 
l)itr. to take a certain saw mill 


according to the terms of a certain 
lease to pltf., & with a provision that 
ho was to take the pine oil the land 
known os tho S. lot first, as pltf. was 
hound to take off the same. Pltf. 
subsequently purchased tho foe simple 
of the S. land: — Held: pltf. was 
entitled to revoke any licence implied 
by such agreement, & to maintain 
trespass against deft, for removing 
from the lot formerly owned by S. 
pine saw logs, after notice forbidding 
such removal. — Campbell v, Howland 
(1858), 7 C. P. 358.— CAN. 

a. li( vocation in inter- 

val between several tresjmssts .] — Tho 
declaration charged the trcvspasscs, 
breaking down fences, etc., as com- 
mitted on divers days & times. Deft, 
pleaded leave & licence. It appeared 
that part of the fence was removed 
under a licence, & the remainder alter 
It had been revoked, the interval 
from the first to the last removal being 


two or threo yctirs .—Udd : pltf. vas 
eutitled to succeed, though it \\oiild 
have been otherwise if tho declaration 
had only charged the trespasses as 
committed on the same day, for deft, 
could then have applied tho lioonco to 
the only trespass charged.— Marrs r. 
Davidson (1867), 26 U. C. R. 041. — 
CAN. 

b. Lnniiation of licence ns defincc 
— Licence must caver all tre8j)as8cs.]-- 
Baxter v. Fosimy (1849), 6 N. B. R. 
(1 All.) 413. -CAN. 

c. .] — Where deft, pleads 

leave & lleenco, ho must prove a 
llcenoo co-cxtonsive with tho trespass, 
& pltf. need not new assign if the 
licence was for part only. — T hompson 
V. Van Buskirk (1857), 14 U. C. R. 
388.— CAN. 

d. .] — A party acting 

under a licence must conform to it, & 
if tho act done be not fully covered by 
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tSect. 0. — Defences: iSub-sect. 3, A. d; li. ; sub- 
sect, 4. ] 

326. .J — declaration in trespass 

charged the prostration of certain tifcs. Plea, 
that deft, prostrated, etc., the trees, by the leave 
& licence of pltf. fii«t given & granted. On a 
traverse of that plea, the evidence was that deft, 
had begun cutting a tree, & was lopping it, when 
pltf. came up & authorised the cutting down of the 
trees : — Held : as the declaration only charged the 
prostration of trees, & not the lopping of them, 
the evidence proved a licence co-extensivo with the 
injury of which pltf. complained, & consequently 
the plea was proved. — Burton v, Scott (1847), 
9 L. T. O. B. 813. 

327. .] — Hyde v. Graham, No. 320, 

ante. 

328. Nature of plea— Leave & licence In fact — 

6 before trespass.] — Moxon v. Savage, No. 322, 
ante. 

it. What Amounts to Leave and Licence. 

329. Entry by permission of servant — To demand 
payment of debt.] — A man cannot justify entering 
another’s house, by licence of liis servant, to 
demand a debt. — Holdringshaw v. Kag (1002), 
Gro. Eliz. 870 ; 78 B. It. 1101 ; sub nom. Gresham 
V. liACRiK, Owen, 114. 

330. Keeping place of public resort— Billiard 
room.] — To trespass for breaking & entering idtf.’s 
house, & making a noise disturbance therein, 
deft, pleaded a licence, to which pltf. replied de 
injuria : — Held : the plea was supported by 
evidence that pltf. kept a billiard table in the 
house, at which all i)ei‘sons were usually i)ermitted 
by him to play at regulated prices, & deft, entcrod 
the house for the purpose of going to the billiard 
iijom, although wtule in the house he was guilty 
of a trespass in assaulting pltf. — D itcham v. Bond 
(1814), 3 Gamp. r)20 ; 170 E. R. 1409, N. P. ; 
suhse^jtieni proceedinus, 2 M. & S. 436. 

331. Licence by infant — Ratified when of full 
age.l — To trespass on the case >)y a freeholder 
having right of common, against deft, for an 
encToacliment, a plea of leave & licence was held to 
be supported by evidence that pltf. had permitted 
a former encroachment by deft., pltf. being then 
under age ; «te had since, when of full age, counte- 
nanced a further encroachment by expressing his 
assent, & requiring an inci ease of the rent or annual 
acknowledgment paid by deft. — Harvey v. 
Reynolj>s (1823), 12 Price, 724 ; 1 C. & P. 141 ; 
147 E. R. 858. 

Annotation: — Consd. I’crry v. lltzhowo (1840), 8 Q. H. 757. 

832. Licence to plaintiff’s landlord — Theft by 
third party subsequent to entry.] — Tenant from 
year to year being desirous of letting his house for 
a quarter, quits & leaves it locked up, with autho- 

the licence, the party committing it is 
responsible. — D k^kie v. Spanks (1869), 

7 N. H. K. (1 G. & O.) 446.— CAN. 

«. Entry not under licence ,] — 

Aithougli a deft, may have had leave 
Si licence to enter upon property of 
pltf., yet If he in fact entered not In 
pursuance of such leave & licence, but 
m the exercise of a presumed legal 
right adverse to pltf.’s claim ais owner, 
ic with the intention of contesting 
pltf.’s right as alleged owner, he can- 
not set up the leave & licence in an 
action suing for such entry as a tres- 
pass.— S tranq V. llUSRELL (1905), 

21 N. Z. L. U. 91G.— N.Z. 

f. Tiejection of evidence of leave <f' 

//re7(cc.l— U aoqartY v . I’RYOR (1873), 

9 N. S. n. (3 G. & O.) 358.— CAN. 

g. Admissibility of evidence.] — 

Walter r. Dexter (1874), 34 U. C. 

426. — CAN. 


rifcy to his landlord to let it during his absence, if 
opportunity should offer, & for that purpose leaves 
the key with a neighbour. An opportunity of 
letting offers, but the person who had the key 
having absconded, the landlord enters by placing 
a ladder against the house, & raising the first floor 
window, &, after showing the house, leaves it in 
the same state os before. The house is afterwards 
entered by persons unknown, & some of the 
tenant’s furniture & wearing apparel is stolen. 
Trespass is brought against the landlord for break- 
ing & entering the house, & leaving it insecure, 
per quod tenant’s furniture & wearing apparel 
were stolen : — Held : a plea of leave & licence was 
no answer to the action. — A ncaster v. Milling 
( 1823), 2 Dow. & Ry. K. B. 714 ; sub nom. Acaster- 
V. Binney, 1 L. J. O. S. K. B. 168. 

Annotation Apld. Aikins tj. Brunton (1866), 14 W. K. 636. 

333. Licence by plaintiff’s landlord— Agreement 
giving landlord right to grant licence.] — H ayward 
V. Grant, No. 825, unie. 

334. Agreement by landlord giving tenant goods 
distrained — Tenant undertaking to give possession.! 

— Beltitam V. Cartwright, No. 37, ante. 

Sale of goods— Entry by purchaser to take goods.] 

— See Sale of Goods, Vol. XXXIX., p. 548, Nos. 
1672-1678. 

335. Leave & licence of former owner.] — 

Walter v. Meacook (1843), 1 L. T. O. B. 290. 

336. Entry to complete agreement with 

former owner — Cutting & removing trees.] — To an 
action for breaking & entering a close & carrying 
away trees, a plea on equitable grounds that deft, 
entered to complet e the execution of an agi’eement, 
for buying carrying away trees, with the last 
owner of the land, through whom pltf. held as 
devisee, which agreement had been partly executed 
in the life time of testator : — Held : bad. — 
Wakley V. Eroggatt (1863), 2 IT. & G. 669 ; 3 
New Rep. 88 ; 33 L. J. Ex. 6 ; 9 L. T. 340 ; 9 
Jur. N. B. 1248 ; 12 W. R. 80 ; 159 E. R. 277. 

337. Demise of land— Provision for plea on 
exercise of right of re-entry — Entry by third person 
- -By landlord’s order.] — A. let certain promises to 
B. by an agreement which contained the usual 
clauses for payment C)f rent & for repaying the 
premises, & also a clause, tJial in case of non- 
payment of the rent or non-performance of Ukj 
conditions it should be lawful for A., without any 
demand to enter upon 6c> take possession of the 
premises A- expel B. therefrom without any legal 
process ; & that in case of such entry & of any 
s ction being brought for the same, deft, might plead 
leave & licence of B. to A. for the entry or trespasses 
complained of. In an action of trespass by B. 
against C. for breaking & entering, etc., assaulting 
pltf., G. pleaded leave A: licence. It appeared that 
rent being in arrear from B. to A., C. under a 

opened the ditch there as directed hy 
the award, doing no iimieceesary 
damage : — /leld : plea bad, us setting 
lip a right which the award, being 
invalid, could not give ; but the facts 
might be found to support a plea of 
leave & licence. — D awson v. Murray 
(1809), 29 U. C. 11. 464.— CAN. 

m. Agreement for survey — Boundary 
in disjnde — Survey not completed.}— 
Crosswaite V. Gage (1871), 32 U. C. II. 
196.— CAN. 

n. Entry hy permUsion of agent.] — 
Deft, entered upon pltfs.’ land & cut 
the timber by permission of their 
agent : — Held : he was not liable in 
trespass for the cutting, though the 
agent had no authority to aOTeo to a 
hoimdary affecting pltfs.’ title to the 
land. — VERNON Mining Co. r. Pres- 
corr (1871). N. B. Dig. 753.— CAN. 

0 . Licence by son controlling land.] 
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h. Licence by plaintiff *s daughter.] 
— Ross v. Merrii'T (1846), 2 U. C. K. 
421.— CAN. 

k. Entry hy command of mortgagee.] 
—A verbal command by a mtgeo. 
to a third person, to enter on land 
in possession of the lutgor., & cut 
& carry away timber, is a defence to 
an action of trespass by the mtgor. 
against such person. — Carson v. Grif- 
fin (1805), 11 N. B. Tl. (0 All.) 211.— 
CAN. 

l. Award of jence viewers.] -- To 
an action for trespass oii pltf.’s land, 
deft, pleaded, justifying under an 
award by fence viewers, alleging that 
pltf. paid half the expense of the 
award as thereby dlroctod, & that deft., 
In pursuance of it, having first duly 
notified pltf., entered on pltf.’s land & 
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written order from A. had entered & forcibly 
expelled B. The foregoing agreement was given 
in evidence : — Held : the plea was sustained by 
the evidence. — Kavanagh v, Gudge (1844), 7 
Man. & G. 310 ; 1 Dow. & L. 928 ; 7 Scott, N. R. 
1026 ; 13 L. J. C. P. 99 ; 2 L. T. O. S. 497 ; 8 
.lur. 302 ; 135 B. R. 132. 

Diitd. Lane v. Dixon (1847), 3 C. B. 776. 

Befd. Hewitt v. Isham (1831), 7 Exch. 77. 

Re-entry on determination of term 

generally.] — See Landlord & Tenant, Vol. 
XXXI., ]^. 400 ei seg, 

Reserving right to cut trees. 1 — Sec 

Agriculture, Vol. II., p. 98, Noa. 785-787. 

338. Reservation of portion to grantor & 

assigns — Licence by grantor.] — Plea to action of 
trespass to a shipyard, setting up an agreement by 
wliich the G. E. Ry. co. granted the shipyard to 
pltf. for a term “ except a patent slip & the site 
thereof, & the dues & payments payable for the 
use thereof, & except & reserved to the said co., 
their successors & assigns, officers, servants, & 
workmen, free access to & from the said slip for 
using, working, or repaiiing the same or otherwise,” 
& averring that the co. granted licence to deft, 
to work & use the slip, & the alleged trespass were 
an exercise of the right so reserved : — //cZd .* a 
good plea. — Mitcalfe v. Westaway (1864), 17 
C. B. N. 8. 668 ; 34 L. J. C. P. 113 ; 11 L. T. 673 ; 
10 Jur. N. S. 1202; 144 E. R. 264; sub now. 
Metcalfe v. Westaway, 6 New Rep. 126 ; 13 
W. R, 181. 

Annotation :' — Mentd. Hammoud v. rrentico, [1920] 1 Ch. 

201. 

339. Act must be lawful if done by llcencor.] — 

(1) To a declaration in trespass for breaking pltf.’s 
close, & digging up & carrying away the turf, deft, 
pleaded that the close was the close of W. & others 
as tenants in common, justified under licence 
from W. On motion for judgment non ohstanie 
veredicto : — Held : (1) a bad plea, because W., the 
tenant in common, could not himself have done the 
act, which amounted to a destruction, <te therefore 
he could not authorise another to do it. 

(2) Deft, also pleaded that the close was not 
pltf.’s : — Held : he did not support his traverse by 
proof that pltf. was tenant in common with another 
person under whom deft, acted. 

(3) Trespass lies by one tenant in common 
against his co-tenant for digging up carrying 
away the soil of the close of wliich they are tenants 
in common, for such an act is an ouster, — Wilkin- 
son V. HaVgauth (1847), 12 Q. B. 837 ; 16 L. ,T. 
Q. B. 103 ; 8 L. T. O. 8. 465 ; 11 .Jur. 104 ; 116 
E. R. 1085 ; on appeal, sub now. Haygarth v. 
Wilkinson (1848), 12 Q. B. 851, Ex. Ch. 

Ar notation .'—Gcnerallv, Refd. Job v. Pottou (1873), L. R. 

20 Eq. 84. 

340. Tacit assent — Interference with party wall 
by tenant in common.] — In an action by one tenant 
in common of a party wall against a builder em- 
ployed by the other tenant, for pulling it down 
carelessly & rebuilding it with unreasonable delay, 
special damage being laid in damage to fixtures, 
Joss to business, etc., one coimt being as trespass, 
the other being grounded on a want of due care 


& diligence ; the tacit assent of pltf. to the work 
being commenced ; — Held : to support a idea of 
leave & licence as to the count for trespass ; but 
the plea was not applicable to the second count, 
alleging delay & negugence in rebuilding the wall, 
supposing that the action was sustainable. — 
Pfi^ugerv. ITocken (1858), 1 F. (fe F. 142. 


8UR-SECT. 4. — Entry in Pursuit of (Ume ojt 
Vermin. 

341. Whether defence to action.]— Gedge v. 
Minne (161 3), 2 Bulst. 60 ; 80 E. R. 958 ; sub nom. 
Gkush V. Mynns, Cro. Jac. 321 ; 1 Brownl. 224. 

342. .] — It is actionable at common law to 

hunt in the soil of another. — Bennet v. Talbot 
(1696), 5 Mod. Rep. 307 ; Holt, K. B. 661 ; 1 
Salk. 212 ; Carth. 382 ; 12 Mod. Rep. 121 ; 1 
Com. 26 ; 1 Ld. Raym. 149 ; Comb. 420 ; 87 
E. R. 672. 

Amtoiations Beld. Buxton r. Mingay (1757), 2 WiN. 70. 
Mentd. Mllbourn v. Reado (1744), 7 Mod. Rep. 469 ; 
Batchelor v. Bigg (1772), 3 Wlls. 319 ; Stead v. Guinblo 
(1806), 7 East, 325 ; Wells v. Iggulden (1821), 3 B. & C. 

186. 

343 . X person may justify trespass in 

following a fox with hounds over the grounds of 
another, if he do no more than is necessary to kill 
the fox. — G undry V. Feltham (1786), 1 Term He]). 
334 ; 99 E. R. 1125. 

Annotations: — Distd. Paul i*. Sunimcrba^ cs (1878), 4 

Q. B. D. 9. Mentd. Lucas r. Nockellfl (1833), 10 Bmg. 137. 

344. .]— Essex (Earl) v. Cai*el (1809), 

Locke on Game T;aws, 5th ed. 45 ; Chitly on Game 
Laws, 2nd ed. 31, n. 

A nnotation : — FoUd. Paul r. SummerhaycB (1878), 4 

Q. B. D. 9. 

345. .]— One who finds game on his own 

ground cannot justify pursuing it into the land of 
another. — Deane v. Clayton (1817), 7 Taimt. 
489; 1 Moore, C. P. 203 ; 129 E. R. 196. 

AnnoUitions : — Consd. Bird v. Holbrook (1828), 4 Bing. 628 ; 

Jardiu V. Oump (1841), 8 M. & W. 782. Reid. Ilott i 
Wilkes (1820), 3 B. & Aid. 304 ; Lynch v. Nurdm (1841), 
1 Q. B. 29 ; Corby v. Hill (1858), 4 G. B. N. .5.')6 ; Pont- 
Ing V. NoukfS, 11894] 2 Q. B. 281 ; Lowery v. Walker, 
119101 1 K. B. 173; Latham n. Johnson & Nephew, [1913] 
1 K. B. 398 ; Hardy v. C. L. Ry. (1920), 124 L. T. 136. 

346. .] — A person is not justified in entering 

the land of another against his will for the purposes 
of the sport of fox hunting.- -Paul v. Summer- 
ha yes (1878), 4 Q. B. D. 9 ; 48 L. .T. M. (\ 33 ; 
39 L. T. 574 ; 43 J. P. 188 ; 27 W. R. 215 ; 11 
Cox, C. C. 202, D. C. 

Annotation : — Distd. Calvert v. Gosling (1889), 5 T. L. R. 

185. 

347. .] — Calvert v. Gosling (1889), 5 

T. L. R. 185, D. C. 

348. Under grant.] — Trespass for breaking 

& entering two closes, parcel of Forton Farm. 
Plea, that one J. W. before & at the time when, 
etc,, was seised in fee of 60 acres of land next 
adjoining the locus hi quo, & that by deed of 
Feb. 17, 173(3, between F. C. who was seised in 
fee of the locus in quo, & one K. AV. who was 
seised in fee of the 50 acres, F. C. granted to R. AV. 
& his heirs & assigns, for the time being owners in 
fee of the 50 acres, the liberty & privilege of 


— Hendk^^on V. Clanfield (1892 
31 N. B. R. 668.— CAN. 

by one tenant in row 
Hutchison v. Y.M.C. Assoa^ 
(1879), 19 N. B. I 

(3 P. &. B.) 65.— CAN. 

q. Demise of land — Jireach of covt 
naitd not to sublet.] — A leasee, holdln 
A ^ containing a claua 

subletting, sublet a portion o 
U® pr^Dfdsea to pltf. as tenant froii 
year to year ; tbe mesne lessor haylni 


died, deft, trespassed on pltf.'s part 
of the promises : — Held : In trespass 
Qvare clausum fregit, the subletting to 
pltf. was, at least, a licence to occupy, 
& pltf. being in possession was entitled 
to nold it mitil tne licence was revoked 
by competent authority ; & authority 
derived from an administratrix of tho 
mesne lessor, who obtained administra- 
tion after the committing of the tres- 
pass, did not relate back so os to Justify 
It. — L ittleton v. M'Namaha (1875), 
I. R. 9 L. 0. 417.— IR. 


r. Licence to enter house cf- seise 
chattels — Breaking rf’ altering untluyut 
demand — Or intimahon of authority .] — 
A licence by deed to enter a dwelling- 
house at any time or times, & seize 
certain chattels & sell the same, will 
not justify a breaking & entering unless 
a demand of the goods has been first 
made, together with an intimation of 
the authority imder which such demand 
is made. — A ikins v. Brunton (1866), 
14 W. R. 636.— IR. 
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Sect. 6. — Defences : Svh-sccUt. 4, 5, 6 <fe 7.] 
hunting for game with dogs in the lociia in quo. 
The plea then justified the trespass as the servant 
of J. W. I? epli cation that F. C. did not grant the 
liberty & privilege as in that plea mentioned, upon 
which issue was joined. At the trial there w^as 
no i^roof of any such grant as that stated in the 
plea, but it appeared that by a deed of that date 
11. W., being then seised in fee of the manor of 
Middleton, conveyed Forton Farm to F. C. re- 
serving all royalties ; but it appeared further that 
from the year 1753 the gamekeepers of the lord 
of tlio manor of Middleton were accustomed to 
sport over Forton Farm with the knowledge of 
pltf. & his landlords the owners of Forton Farm ; 
that about fourteen years ago pltf. by desii'e of his 
landlord gave notice to the then gamekeeper of 
the lord of the manor not to trespass, but ho 
afterwards continued to sport there by order of 
the lord, without any further inten option : — 
Held : it lay upon deft, ujion this issue to prove, 
(a) that he had such a royalty ; & (5) that at the 
time in question he w’as in the due exercise of it. — 
Pickering v. Noyes (1826), 4 13. A O. (530 ; 7 
Dow. & lly. K. B. 49 ; 4 L. J. O. S. K. B. 10 ; 
107 F. B. 1108. 

yivriot(itio7i8 .’—Heid. Dayiell r. Hoaio (1840), 12 Ad. & EL 
; Wlcklium v. Iiav\ker, Heath ic Iloiph (1840), 10 
L. J. Ex. 153 Pannell r. ISllIl (1840), 11 Jur. 109 ; Sowerh> 
r. 8mllh (1874), L. H. 9 C. P. 521, 


Sub-sect. 5. — Entry to Betake or Bemove 
Goods. 

349. Whether defence to action — Entry to retake 
own goods — Goods deposited on land by thief.] — 

Higgins v. Andrewes (1619), 2 Boll. Hep. 55 ; 
81 E. B. 650. 

u-innoiafwns : — Refd. Anthony r. Hanoy (1832), 1 L. J. ('. P. 
81. Mentd. Foot v. Berklay (1670), 2 Kcb. 054. 

350. Goods on land by wrongful act of 

defendant.] — Trespass for entering pltf.’s close. 
Plea, that certain goods of defts. were there, & that 
they entered to take them, doing no unnecessary 
damage -.— Held : ill.— Anthony v. Hanky (1832), 
8 Bing. 180 ; 1 Moo. & 8. 300 ; 1 L. J. G. P. 81 ; 
131 E. B. 372. 

Annotations Expld. Ihitrick v. Coleri( k ( 1 838), 3 M. & W. 
483. Reid. Ja>’s Furnishing Co. r. Brand, (1914] 2 K. B. 
132. 

351. — - Cattle straying from 

common.] — Anon. (1480), 17 C. B. N. S. 251, n. ; 
Y. B. 20 Edw. 4, fo. 10, pi. 10. 

.-—Consd. Fletchei r. Hylands (18G6), L, B. 1 
Exch. 265 J Gayler& l*ope r. Davies (1924), 03 L. J. K. B. 
702. Reid. Hoad v. Edwards (1804), 17 C. B. N. S. 245. 
Mentd. Wakoflold v. Costard (1580), 1 And. 151 ; Gate- 
ward’s Case (1607), 6 Co. Hep. 59 b. 

352. Goods on land by wrongful act 

of plaintiff.] — A plea to a declaration in trespass 
for breaking & entering pltf.’s close, that deft, 
being possessed of certain goods, pltf., without his 


leave & against liis will, took the goods & placed 
them on the close in the declaration mentioned, 
wherefore deft, made fresh pursuit, & entered to 
retake the goods, is a good plea, & a good justifica- 
tion of the entry on pltf.’s close. — P atrick v. 
CoLERiCK (1838), 3 M. & W. 483 ; 1 Horn & H. 
125 ; 7 E. J. Ex. 135 ; 2 Jur. 377 ; 150 E. B. 1235. 
Annotaiions : — Apld. Burrldgo v. Nlcholetts (1861), 6 11. & N. 

383. Refd. Wood V. Leadbitter (1845), 13 M. & W. 838 ; 

Austin V. Dowling (1870), L. H. 5 C. P. 634 ; Cornish r. 

Stubbs (1870), 39 L. J. C. P. 202 ; Jays Fui’nishing Co. v. 

Brand, 11914] 2 K. B. 132. 

353 . Cattle chased from right of 

way.] — If a man had a way over the land of another 
for his cattle ; & upon the way he scares his cattle, 
so that they run out of the w’ay upon the land of 
the owner, & the iiarty who drives the cattle 
fresldy pursues them, etc. In trespass he who had 
the way might plead this special matter in justifica- 
tion (Richardson, C.J.). — Anon. (1(531), Hel. 
166 ; 124 E. K. 426. 

354 . Fraudulent purchase by 

plaintiff.] — A. bought goods to a large amount from 
a tradesman, & paid to the tradesman £20, which 
w'as not, however, taken on account, A., in the 
opinion of the jury, having a preconceived inten- 
tion of not paying for the goods, & having mis- 
represented her ability to pay : — Held : the trades- 
man was justified in rc'seinding the contract, A 
retaking the goods from A.’s house within a reason- 
able time ; but he was guilty of excess in remaining 
in possession, by means of his servants, of a x^ortion 
of A.’s house from Saturday morning to Monday, 
when the gootls wore taken away. — Dixon v. 
Hewrtson (1867), 16 Jj. T. 295, N. P. 

355. Goods fraudulently deposited — 

By tenant to defendant.] — In an action of trespass 
for breaking entering pltf.’s house taking his 
goods, a special plea, justifying an entry to seize 
goods fraudulently removed by deft.’s tenant, 
should be confined to the breaking & entry : & 
the property in the goods should be traversed in a 
separate plea. Qu. : whether, in trespass de bonis ^ 
etc., a special idea, showing jiroperty in another, 
gives sulficient implied colour to pltf., if it dis- 
tinctly admits his i)osse8sion ? — Fletcher v. 
Marillier (1839), 9 Ad. 6c El. 457 ; 1 Per. 6c Dav. 
354 ; 2 Will. Woll. II. 14 ; 8 L. J. Q. B. 176 ; 
112 E. B. 1285. 

Annotation Distd. AVilllame v. Huberts (1852), 7 Exch. G18. 

356. Entry to search for stolen goods.] — 

Topladye v. Stalye (1649), Sty. 165 ; 82 E. U. 
615. 

357. .] — In trespass for entering a yard, 

deft, was allowed to plead that he entered for the 
ptu'pose of viewing a mare then in a stable in the 
yard, wbioli had been recently stolen from him. — 
Webb v. Beavan (1844), 6 Man. &c G. 1055 ; 7 
Scott, N. B. 936 ; 134 E. R. 1220. 

358 . Entry to deposit plaintiff’s goods — 

Wrongfully placed on defendant’s land.] — If A. 
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349 1. Whether dt fence to act ion- 
hat rp to retake oim goods — Goods di- 
posited on land hy thief .] — Where proods 
have been stolon, the owner of the 
land where those goods arc placed with 
his privity, although ignorant that the 
felony has been committed, cannot 
complain If the owner of the voods 
enters upon his land & retakes them. 
No notice or demand is necessary. 
The rule is founded on public policy, 
tV that the ends of justice may not be 
defeated. — Ucnninoham v. Yeomans 
a808), 7 N. H. W. S. C. K. (L.) 149.— 

360 1. Goods on land hy 

wrongful act of plaintiff.}— In trespass 
for breaking & entering plbf.’s barn, 


deft, justified on the ground that his 
cattle had been wrongfully taken by 
pltf., who locked them up In his barn, 
tc refused to give them up : — lit Id : 
sufflclent, & deft, had a right to tako 
his cattle from pltf., who was a WTong- 
doer. — G raham v. Green (1862), 10 
N. B. K. (5 All.) 330.--CAN. 

360 il. .]-— Turner v. 

Smith (1888), 29 N. B. It. 607.— CAN. 

350 iii. .]— Diluman 

V. Simpson (N. S.) (1906), 2 E. L. H. 
1 05.— CAN. 

t. .] — Plea to an action of 

trespass to land justifying the entry 
on the grmmd that certain goods of 
deft, were on pltf.'e land, & deft, was 
with the consent of pltf. on the land & 
in possession of the goods, & thereafter 


pltf. forcibly ejected him & detained 
the goods, A deft., with sTieh force ua 
he lawfully might use, entered upon the 
land & seized the goods : — field : a 
good idea. — Cox e. Bath (1893), 14 
N. 8. W. L. H. (L.) 263 ; 9 N. S. W. 
W. N. 171.— AUS. 

a. — Necessity for fault or 

neglect on part of defendant.] — A man 
cannot justify an entry on the land of 
another for the ptUTiose of taking his 
own property, unless he shows that It 
was upon the land without any fault 
or neglect on his part. — Head v. 
Smith (1836), 2 N. B. R. (Ber.) 288.— 
CAN. 

b. Goods illegally placed 

on land of another.}— When A.’s goods 
have been wrongfully taken by another 
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wrongfully place goods in B.’s building B. may 
lawfully go upon A.’s close adjoining the building, 
for ilie purpose of removing & depositing the goods 
there for A.’s use. — Bea v, Sheward (1837), 2 
M. <te W. 424 ; 6 I.. J. Ex. 125 ; 1 Jur. 433 ; 150 
E. K. 823 ; sub nom. Bay v. Sheward, Murph. & 
H. 68. 

35&. Entry to remove books for audit — 

From county court registrar's office— Entry by 
treasurer.] — A registrar of a county ct. rented 
offices in which he carried on his business as a solr. 
<fe also the county ct. business, ho being allowed by 
tBe Treasury an annual sum for the part of the 
offices used for county ct. purposes. The treasurer 
of the county ct. gave the registrar notice of his 
intention to audit the accounts on a Saturday, 
when, by a county ct. rule, the office closed .at one 
o’clock. The treasurer went to the office after 
one o’clock, &; finding it closed, broke the locks of 
an inner door & a cupboard in which the books were 
kept, & having taken away tlie books & audited 
them, returned them to the ollice. The registrar 
having brought an action of trespass against him : 
— ; lie was justified in so doing under the 
county ct. Acts. — Burridge v. Ntcfioletth (1861), 
6 H. N. 383 ; 30 1.. .1. Ex. 145 ; 3 L. T. 703 ; 
0 W. B. 345 ; 158 E. B. 158. 

Annotation Refd. Hyde v. Graham (1862), 32 L. J. Ex. 27. 

Entry to remove own furniture from dwelling- 

house — Removal of minister from pastoral charge.] 

—See EcrLE^JiASTTCAL T^aw, Vol. XIX., p. 540, 
No. ^010. 


Sup-sect. 0. — Preservation op Property oh 
Life. 

360. Whether defence to action — Preservation of 
property - Making drain to carry off water.] - 

J Farcourt V. Spicer (1521), Y. B. 12 Hen. 8, fo. 2, 
pl. 2. 

Annotation Refd. Vaspor v. Edwards (1701), 12 Mod. Hop 

361 . Extinguishing fire in preservation 

of shooting rights — Acts reasonably necessary.] 

If a Are breaks out on land, the tenant of the 
sporting riglits is entitled to adoyit sucli m^ans on 
the land for extinguishing the fire as may in tlie 
circumstances be necessary for the yireservation of 
his sporting rights. The justification of a trespass 
for that purpose depends on the state of tilings at 
the moment of interference, <Sc not upon the 
inference as to necessity to bo drawn from tlie 
event. It is not therefore the law that the inter- 
vention of the tenant should be proved by the 
event to have been in fact necessary for the preser- 
vation of the property in the sense that, but for 
1^4 ^^torvention his property would have been 
destroyed or injured ; it is a good defence in law if, 
there being a real & imminent danger, the means 
taken by the tenant to avert it were reasonably 
necessary in the sense that they were acts which 
in all the circumstances of the case a reasonable 
^ to meet such a real danger. 

PItf., an owner of land, let the shooting rights 
over the land to one C., whoso bailiff & head 
gamekeeper deft. was. A fire broke out on the 
land, while men in the employ of pltf. were 


endeavouring to beat it out deft, set fire to strips 
of heather between the fire & a part of the shooting 
where were some nesting pheasants, the property 
of his master. Shortly afterwards pltf.’s men 
succeeded in extinguishing the fire. Pitf. brought 
an action of trespass in the county ct. & the jury 
were asked two questions : (a) “ Was the method 
adopted by deft, in fact necessary for the protec- 
tion of his master’s property,” & (6) “ If not, was 
it reasonably necessary in the circumstances.” 
They answered the first question in the negative, 
the second in the affirmative. The county ct. 
judge gave judgment for deft. : — Held : upon the 
findings of the jury deft, was entitled to judgment. 
—Cope v. Bharpb (No. 2), [1912] 1 K. B. 496 ; 81 
L. J. K. B. 346 ; 106 L. T. 56 ; 28 T. L. B. 157 ; 
56 Sol. Jo. 187. 

Annotation: — Refd. Kirby r. Chossum (1913), 30 T. li. K. 

15. 

302. Underpinning adjoining wall — 

Danger of collapse during building operations.] — 

I'ltf. was the landlord of certain premises & defts. 
entered into a contract with the Comrs. of Works 
for the extension of adjoining premises. A clause 
in the contract provided that defts. should indem- 
nify the Comrs. against claims for damage, this 
clause not being limited to damage caused during 
the progress of the work. Defts. placed beneatli 
pltf.’s wall a mass of brickwork & concrete, some* 
of wliich would require to be cut away in the event 
of pllf. desiring to make a cellar. During the 
excavations there was danger of one of pltf.’s walls 
collapsing, the architect representing the Comrs. 
ordered defts. to underpin the wall, Defts. under- 
pinned the wall witliout pltf.’s consent, althougli 
the danger was not so unminent as to make it 
reasonably necessary to do the work without it. 
Pitf. brought an action of trespass against defts., 

the latter claimed an indemnity from the Comrs. 
as third parties : — Held : the imminence of the 
langer did not affect the right of pllf. to complain 
I of injury to Ids premises, ^ defts. had not justified 
the trespass & were liable to pay damages to pitf, 
but lliat they were entitled to an indemnity from 
the (’omrs. as the contract provided that they were 
to proceed with the work in accordance with the 
instructions of the Comrs.’ architect. — K irby v. 
CiiESsuM Sons (1914), 79 J. P. 81 ; 30 T. L. B. 
660 ; 12 L. G. B. 1136, C. A. 

Abatement of nuisance.) — See 

Nuisance, Vol. XXXVI., p. 204, Nos. 457-463. 

363. Preservation of life.] — H oward v . 

Frith (1060), 2 Keb. 58 ; 84 E. B. 37. 

354 . Prevention of murder.] — A 

private pereon may justify breaking &; entering 
pltf.’s house & imprisoning his person, to prevent 
him from committing murder on his wife. — Hand- 
cocK V. Baker (1800), 2 Bos. & P. 260 ; 126 E. B. 
1270. 


Sub-sect. 7. — ^Accord and Satisfaction. 
366. Whether defence to action.] — Peto 
Checy (1611), 2 Brownl. 128 ; 123 E. B. 854. 

355 . .j — Plea to declaration in trespass 

alleged, that, after the committing of the trespass, 
it was agreed that deft, sliould pay to pitf. £5, as 


& placed on the land of B., & tt 
requested by A. i 
remove them, does n< 
IJonnJt him to do so : — Held : A. ma 
^ IT enter & remove his good 

h, H. 364 ; 15 Sask. I.. 1 


HO.—CAN. 

d. Entry to search for stolen 

ooods.] — Kayson V. Graham (1864), 
15 V. P. 36.--CAN. 


PART n. SECT. 6, SUB-SECT. 6. 

e. Whether defence to action — Pre- 
servation of property A — Harqreavk r. 
Mkade (1850), fo I. a L. R. 117.— IR. 


PART 11. SECT. 6, SUB-SECT. 7. 

366 i. Whether defence to action .) — 
In trespass quare clausnni fregit deft, 
pleaded a reference after action, &, 
paymenl & acceptance of 58. in pur- 
suance of tho award, in full satisfaction 
of tlie damages & costs Held : a 
good pica of accord & satlaf action. - 
Hatx V. Warnkr (1845), 2 U. C. R. 
302.— CAN. 



414 


Trespass. 


Sect 6. — Defences ; Suh-aects, 7, 8 9.] 

full satisfaction & discharge of all damages sus- 
tained by pltf. by reason of the trespass ; & that, 
in pursuance of such agreement, deft., before the 
commencement of this suit, paid to pltf. £5, as a 
full satisfaction & discharge of all damages sus- 
tained by pltf. by reason of the trespass ; & pltf. 
accepted the same from deft., as such satisfaction 
& discharge. Replication, traversing the agree- 
ment. Verdict was given for pltf. on that issue : — 
Held : satisfaction, independently of the accord, 
was no bar to the action, &, therefore, the replica- 
tion did not raise an immaterial issue. — ^Bain- 
BRIDGE V. Lax (1846), 9 Q. B. 819 ; 16 L. J. Q. B. 
85 ; 8 L. T. O. 8. 213 ; 11 Jur. 123 ; 115 E. R. 
1490. 

367. .] — In an action for a trespass com- 
mitted by deft, as servant & by command of P., 
acceptance of satisfaction by pltf. from P. is a 
defence. Whore deft, introduces an immaterial 
averment in his plea, pltf. cannot in his replication 
so traverse the matters of the plea as to include 
such immaterial averment in the issue ; therefore 
where deft, in trespass pleaded that the trespass 
was committed by command of P. & then stated 
an executed accord between pltf. & P. with the 
consent of deft., acceptance thereof by pltf. in 
satisfaction of the trespasses : — Held : a replica- 
tion travei-sing the accord & execution thereof with 
the consent of deft., was bad, for, as no rights of 
the deft, appeared to be compromised by the 
accord, his consent was unnecessary. — Thurman 
V. Wild (1840), 11 Ad. & El. 453 ; 3 Per. & Dav. 
289 ; 113 E. R. 487. 

Annotations ; — Mentd. King r. Norman (1847), 4 C. B. 884 ; 

Jones V, Broadlnirst (IS/iO), 9 C. B. 17.1; Penny r. 

Wimbledon U. C. (1899), G8 L. J. Q. B. 704. 


SuB-bEC'T. 8 . — Tender of Amends. 

868. Whether defence to action.]— A plea of 
tender of amends is not good where the trespass 
was voluntary, as for battery or breaking deft.’s 
close, or putting cattle into his gi'ound. — Wal- 
grack’s Case {rirca 1590), Noy, 12 ; Las. Pract. 
K. B. 168 ; 74 E. R. 983. 

369. .] —Tender no plea in ti’espass. — 

(hJBiT V. JlAHRTSON (1601), CVo. Eliz. 820; 78 

E. R. 1047. 

370. .] — In trespass, tender must be of 

sufficient amends; contra of an estray.— A non. 
(1706), 11 Mod. Rep. 71 ; 88 E. R. 895. 

371. Pleading.] — Where a deft, in tresspass 

pleads that ho tendered pltf. a certain sum, being 
a sufficient amends, pltf. should reply that deft, 
did not tender the sum named, or that that sum 
w^as insufficient A not that ho did not tender 
sufficient amends. Wn.LiAMS v. Pripe (1832), 
3 B. & Ad. 095 ; 1 L. .1. K. B. 258 ; 110 E. R. 254. 
Annotations: — Befd. Marks r. Lahoo (1837), .3 Bing. N. C. 

408. Mentd. Lohaln v. Phllpot (1876), 39 J. P. 584. 

372. .] — By a local Act certain comrs. 

W’ore empowered to cause any “ present or future 


sewers, ditches, drains, etc., to bo opened, enlarged, 
altered, or cleansed ” : & it was enacted, that in 
case any action should be brought against any 
person for anything done in pursuance of the Act, 
or in relation to the matters therein contained, 
pltf. should not recover in any such action, if 
tender of amends should have been made to him, 
etc., or his attorney, by or on behalf of deft., etc., 
before such action brought ; & in case no such 
tender should be made, that it should be lawful 
for deft., by leave of the ct., to pay money into 
ct. ; & if the matter should appear to have been 
done in pursuance & under the authority of the Act , 
or after sufficient satisfaction made or tendered as 
aforesaid, then that the jury should find for deft. 

The comrs., of whom deft, was one, appointed 
a committee to inspect a certain ditch, with a view 
to widening the same, & to report thereon. The 
committee having reported thereon in favour of 
widening the ditch, the comrs. appointed a second 
committee, of whom deft, was one, to confer with 
a surveyor respecting the work, with power to two 
of them to act. Left, being afterwards told by 
the clerk to the comrs. that lie might proceed with- 
out further instructions from the comrs., took 
pltf.’s land for the purpose of widening the drain, 
without having given liim notice or obtained his 
consent. The land was taken for the bond fide 
purpose of widening the drain. Deft., before 
action, tendered £10 as amends, which pltf. refused 
to accept ; but no tender was pleaded, nor was 
tlio amount paid into ct. The jury found the 
trespass, & that the damage amounted to £5 ; — 
Held: (1) although neither deft, nor the comrs. 
were authorised to take pltf.’s land without his 
consent in writing, yet deft, was entitled to the 
protection of the Act ; (2) deft, was not bound to 
plead the tender, or i)ay the amount tendered into 
ct. — Jones v. Gooday (1842), 9 M. k W. 736 ; 1 
Dowl. N. S. 914 ; 11 L. J. Ex. 297 ; 152 E. R. 311. 


Annotations : — As to (1) Refd. Thomas v. Stephenson (1853), 
1 C. L. R. 410 ; Wlgsoll v. School for Indigent Blind (1882), 
8 Q. B. D. 357. Ocnrrall}/, Mentd. Wilkinson v. Willats 
(1849), 3 New Mag. Gas. 148. 


SuB-sEt'T. 9. — Other Cases. 

373. Cattle straying - Defect of fences — Plain- 
tiff’s duty to repair fence— Liability by prescription.] 

— To trespass, deft, may plead that pltf. is bound 
by prescription to repair the fences ; but it is not 
sufficient to say that by agreement ho ought to 
repair ; for he may have a remedy upon the 
covenant. — Nowel r. Smith (1699), Cro. Eliz. 
709 ; 78 E. R. 943. 

Annotation :—Consd. Lawrence v. Jenkins (1873), L. R. 8 
Q. B. 274. 

374. Liability by contract.]— 

Nowel v. Smith, No. 373, ante. 

375. Fences property of plaintiff — & 

property contiguous.] — Deft;, may justify killing 
pltf.’s mastiffs to prevent them from killing deft.’s 
liogs, although the hogs were trespassing. A plea 
excusing a trespass by cattle from the defeci) of 


PART II. SECT. 6, SUB-SECT. 9. 

f. Question for jury .] — In an action 
for false imprisonment of a charge 
of wilfully trespassing on land, & re- 
fusing to leave after being warned to 
do BO by tho owner (Act No. 265, s. 
17, VI), It is a question for the jury 
whether pltf. did the act complained 
Of under a fair & reasonable sup- 
position that ho had a right to do It. — 
Bailey v. Hart (1883), 9 V. L. R, (L.) 
66 .— AUS. 

g. Preventing criminal act hy plain- 
tiff ] — To trespass for breaking & 


entering pltf.’s house, deft, pleaded 
that pltf. was violently assaulting his 
(pltf.^) wife & child, & that he entered 
to prevent pltf. committing the said 
breach of tho peace : — Held : plea 
bad In substance. — Rockwell v. 
Murray (1848). 0 U. O. R. 412.— CAN. 

h. Bight of way.] — Smith v. In- 
GOLD9BY (1852), 9 U. C. R. 207. — 
CAN. 

k. Plea of private way — Proof 

of public vKiy.] — CoMEAU V. LeBlano 
(1870), 8 N. S. R. (3 G. & O.) 13.— CAN. 

1. .1 — McCormack v. Dennison 


(1882), 15 N. S. R. (3 R. &. G.) 71 

—CAN. 

m. Necessity to show title.] — 

COLQUHOUN V. CREiaHTOK (1893), 40 
N. S. R. 607.— CAN. 

n. .] — McKinnon v. Clark 

(1908), 6 E. L. R. 102.— CAN. 

o. .] — Petipas v. Myettb (N. S.) 

(1913), 12 K. L. R. 637.— CAN. 

p. Justices* umrrani restoring pos- 
session.] — In trespass gunre clausum 
fretrU deft, pleaded that nltf. com- 
plained of a forcible entry & detainer 
under the statutes, & the justices 



Part IT— Trespass to Land. 


416 


fences must show the fences to be pltf/s & the 
closes to be contiguous. — King v. Bose (1673), 
1 Freem. K. B. 347 ; 89 E. R. 268 ; aicb nom. Rose 
0 , King, 1 Freem. K. B. 366. 

370. Defendant’s duty to repair.] — 

Baynabd V, Smith (1674), 3 Keb. 417 ; cited in 
10 Q. B. at p. 637 ; 84 E. R. 798 ; sub nom. 
Right v , Baynard, Freem. K. B. 379. 

Annotation: — ^Ezpld. Jones v. Robin (1847), 10 Q. B. 620. 

377. Compulsion — Defendant compelled to 
commit trespass — By threats of third party.] — 
Gilbert v. Stone (1647), Aleyn, 36 ; Sty. 72 ; 
82 E. R. 902. 

Annotations : — ^Refd. Lambert v. Bessey (1680), T. Raym. 
467 ; Scott v. Shepherd (1773), 2 Wm. Bl. 892. 

378. Exercise of right of market.] — Popiiam v , 
Woolcott (1066), 1 Sid. 291 ; 82 E. R. 1112. 

879. .] — Where by custom a market is of 

right held on a certain close, a person attending 
the market for the purposes of buying & selling 
is not liable in trespass for placing his goods on 
the ground in such close. — Townend v. Woodruff 
(1850), 6 Exch. 606 ; 19 I.. J. Ex. 316 ; 15 L. T. 
O. 8. 258 ; 156 E. R. 221. 

Annotations: — Apld. A.-G. v. Tynemouth Corpn. (1900), 
17 T. L. R. 77. Refd. Great Yarmouth Corpn. v. 
Groom, Same v. Daniel (1862), 32 L. J. Ex. 74. 


880. Act for public good.] — Anon. (1468), Y. B. 
8 Edw. 4, fo. 23, pi. 41. 

A nnotations .‘—Apld. The KIur’s Preroprative In Saltpetre 
Case (1607), 12 Co. Rep. 12. Refd. Skowya’ Exors. r. 
Charaond, (154G 1 Dyer, r)9 b. Mentd. Mouse *h Case 
(1608), 12 Co. Hep. 63. 

381. .]— Anon. (1469), Y. B. 9 Edw. 4, 

fo. 35, pi. 10. 

Annotations : — Refd. Batens* Case (1610), 9 Co, Rep. 53 b ; 
Liford’s Case (1615), 11 Co. Rep. 46 b ; .Tames v. Hayward 
(1629), W. Jo. 221 ; I’omfret v. Ricroft (1669), 2 Kcb. 
.')69 ; Hodtrson v. Field (1806), 7 East, 613 ; Patrick v, 
Colerlch (1838), 2 Jur. .377 ; Goodhartr. Hyett (1883), 53 
L. J. Ch. 219 ; ("ope v. Sbai’pe, fl910] 1 K. B. 168. Mentd. 
Strata Morcella’s Case (1591), 9 Co. Itep. 24 a; Langham 
V. Bewett (1627), Cro. Car. 68. 

382. .] — We will well agree that in some 

cases a man may justify the commission of a tort, 
& tliat is in cases where it sounds for the public 
good ; as in time of war a man may justify making 
fortifications on another’s land without licence ; 
also a man may justify pulling down a house on 
fire for the safety of the neighbouring houses : 
for ihpRo are cases of the common weal. So also 
is it, if the sherid pursue a felon to a house, & in 
order to take him break open the doors of the 
house, this is justifiable {per Cur.). — Maleverer 
V. SpiNKE (1637), 1 Dyer, 35 b ; 73 E. R. 79. 


Annotations : -Refd. Mouse’s Case (1608), 12 Co. Rep. 63 ; 

Case (1614), 11 Co. Kep. 46 b ; Sechovoroi v. Dale 
(1626), Poph. 193 ; Copo v. Sharpe, [1910] 1 K. B. 168 ; 
C ope V, Sharpe, [1912] 1 K. B. 496. Mentd. Russel r. 

(1599), Cro. Ellz. 657 ; Parliament In Ireland Case 
I J^^ C^P^dIt ’ Simmons v. Norton (1831), 9 


383. .] — PopHAM V, Woolcott (1006), 1 

Sid. 291 ; 82 E. R. 1112. 


384. BonA fide mistake — Made voluntarily.] — 

Basely v. Ciarkson (1681), 3 Lev. 37 ; 83 E. R. 
565. 

885. Letters patent to trade guild — Powers to 
supervise trade.] — The Grown by Letters Patent 
granted to the master & wardens of the Corpora- 
tion of Bakers, there being four wardens, by 
themselves & their deputy or deputies, full power 
to overlook & correct the trade of baking ; — Held : 
the master & one warden could not justify entering 
the house of a baker to overlook bread ; for if 
they acted as principals, they did not amount to 
a majority of the persons to whom the power 
was given ; & if they acted as deputies, it should 
have appeared that they were appointed by the 
majority. — C ook v. LoveiAiND (1799), 2 Bos. & P. 
31 ; 126 E. R. 1138. 

Annotation : — Refd. Blaoket v. Blizard (1829), 9 B. & C. 851 . 

386. Preventing criminal act by plaintiff — 
Murder.J — U andcock p. Baker, No. 364, ante. 

387. Prevention of tortious act by plaintiff — Re- 
plication of licence legalising act — Licence to be 
pleaded.] — Where deft, justifies a trespass for 
preventing a tortious act of pltf., if pltf. relies 
on a licence which rendered his act lawful, he 
ought to reply the licence. — T aylor Smith 
(1816), 7 Taunt. 156 ; 129 E. R. 62. 

Annotation : — Refd. Lucas v. Nockells (1833), 10 Bing. 157. 

388. Repairs of work on public navigable river — 
Failure of plaintiff to keep in repair.] — Trespass 
for breaking & entering pltf.’s manor. Pleas, 
first general issue ; second, that from time im- 
memorial there hath been & still is a public port 
partly within the said manor, & also in a river 
which has been a public navigable river from time 
immemorial, A that there is in that part of the 
port which is within the manor, an ancient work 
necessary for the preservation of the port, & for 
the safety A convenience of the ships resorting to 
it ; that this work was, at the several times when, 
<‘lc., in decay; that pltf. would not repair it, 
but neglected so to do, wherefore defts. entered 
Ac repaired. Replication, de injuria. Verdict for 
pltf. on first plea, A for defts. on the second : — 
Held : pltf. was entitled to judgment non ohsianie 
veredicto y as the second plea did not state that 
immediate repairs were necessary, or that any 
one bound to do so had neglected to repair after 
notice, or that a reasonable time for repairing had 
ehapsed, or that defts. had occasion to use the port. 
— Lonsdaijo (Earl) v. Nelson (1823), 2 B. Ac C. 
302 ; 3 Bow. Ac By. K. B. 566 ; 2 L. .1. O. S. K. B. 
28 ; 107 E. B. 396. 

Annotations: — Consd. Campbell Davys v. Lloyd, [1901] ‘2 

Ch. 518. Refd. Lyme Regis Corpn. r. Henley (1834), 1 

Bing. N. O. 222 ; Jones v. Williams (1843), 11 M. & W. 

176; Lemmon r. Webb, [1895] A. C. 1 ; Noble r. Harrison, 

[1926] 2 K. B. 332 ; Lagan Navigation Co. v. Lambeg 

Bleaching, Dyeing & Finishing Co., [1927] A. C, 226. 

Mentd. Gwynne v. Burnell (1840), 6 Bing. N. C. 453. 

389. Act advantageous to plaintiff’s property — 


summoned a jury & heard the con 
plaint & inade a warrant for reslorin 
to his po.«ises8lon, & that th 
the trespass complatued of 
had.— B oitlton r. FitzGkral 
(1844), 1 U. C. R. 343.— CAN. 

q. Entrj/ on grovnd opposed to tit 
as mortgagee — Setting up rnortgage.]- 
Mrritiiew V . Sisson (1847), 5 N. B. ] 
(J Kerr) 373.— CAN. 

’^'^ftiflecUion by statute — Neceasii 
regularly done under tl 
Dra IRcdpath (1830 

complaint 
Teleguaph Co. i 
^JfgHRisT, Cass. Dig., 2nd ed. 844.- 

Pemers under hyt 
tflie.]— maorath V . Brock Townshi 


Municipality (1856), 13 U. C. R. 629. 

-CAN. 

b. .] — Black w. Whttp; (1859), 

18 U. C. R. 362.— CAN. 

0. .1 — Connor t7. Middaqii, 

Hill v. Middaqii (1889), 16 A. R. 366. 

—CAN. 

d. Necessity— Drmation from high- 
way — Highway impassable <£• out of 
repair .] — Trespass quare clausum fn git : 
Plea, that at the time when, etc., there 
was a highway adjoining pltf.’s said 
land, which said highway was in 
certain places impassable & out of 
repair, wherefore deft., for the purpose 
of using such highway, necessarily 
deviated a little therefrom on to 
pltf.’s said land, going no further from 
said highway than was necessary, & 
returning thereto as soon as practicable, 


& doing no unnecessary damage in that 
behalf, which are the alleged tres- 
passes : — Held : a good plea. — C ar- 
RTCK V. .Toiinstov (1866), 26 IJ. C. R. 
65.— CAN. 

e. Justification under award of 
fence viewers .] — Warren v. Deslippeb 
(1872), 33 U.C. R, 59.— CAN. 

f. Direction of commissioner of public 
works .] — Bury v. Britton & Elliot 
(1872), 32 U. C. R. 547.— CAN. 

g. Justification as trustees of school. ] 
— PiuTou School Trustekb v. Came- 
ron (1878). 2 R. & C. 328 ; 2 S. C. R. 
690.— CAN. 

h. Justification under authority of 
Order in Council .] — Dunkin v. Cock- 
BURN (1888), 15 A. R. 493.— CAN. 

k. Entering private house where liquor 
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Sect, 0. — Defences: Suh-sect, 9. Part III. Sect. 

1 : Sub-sect. 1, A, (a) (6).] 

Cutting bank adjoining pubiic road— Fence thereby 
improved.] — In an action by a reversioner against 
a surveyor of highways for cutting away a small 
Iiortion of the soil of a bank or fence adjoining 
a public road, it is no answer that the fence was 
thereby in fact improved. —Alston v. Hcales 
( 1832), 9 Bing. 3 ; 2 Moo. ^ S. 5 ; 1 L. .1. M. C. 
95; 131E. H. 616. 

Annotation : — Mentd. Holliday v. St. Leonard, Shoreditch 

Vestry (18G1), 11 C. 13. N. S. 192. 

390. Entry by husband to reclaim wife — Admis- 
sibility of evidence of deed of separation.] — (1) If 
u husband, by a deed of separation executed by 
himself, but not executed by either of the trustees, 
give his wife licence to live where she jjleases, he 
is not justilled in entering the house of a third 
person to reclaim his wife, as being improperly 
harboured there ; & the husband, before doing so, 
should at least have given distinct notice to the 
third person, that, as far as by law he could, he 
revoked the licence. 

(2) In an action of trespass, with a plea of 
justiheation that deft, entered pltf.’s house to 
reclaim his wife, who was wrongfully harboured 
there, a deed of separation of deft. & his wife 
is admissible in evidence, if executed by deft., 
although not executed by either of the trustees. 

(3) Seintjlv : the daughter, or even a female 
servant, of the occupier of a house, has such a 
possession of lier bedroom as will enable her to 
maintain ti'espass against a pei'son who wrongfully 
forces himself into it while she is in bed. — L ewis 

PONSFOUJ) (1838), 8 C. it P. 687 ; 173 E. Jl. 
(i74. 

391. Payment into court — Admissibility of evi- 
dence of want of ownership in plaintiff.] — In an 

action of trespass for entering the close of pltf., 
evidence showing that pltf. had no beneficial 
ownership in the land is admissible under a plea 
of payment into ct. — Bisuop v. Cannon (18.60), 
14 L. T. O. S. 400. 

392. Right of way.] — B i:ahd v. Watson, No. 
311, a7iic. 

393. Right over part of land — Way becoming 

impassable— Use of adjoining part.] — It is not a 

good justification in trespass, that deft, has a right 
of way over part of pltf.’s land, k, that he liad gone 
over the adjoining land, because the way was 
impassable from being overflowed by a river. — 
Tayi^orv. Whitehead (1781), 2 Doug. K. B. 745 ; 
99 E. R. 475. 

Annotations : — Folld. Hullard v. Harrison (IB] 5), 4 M, & H. 

387. Mentd. Wcslou v. Foster (18.36), 2 Hing. N. C. 701 ; 

ThomuH 15. Jones (1838), 4 M. & W. 28 ; Miller r. Hancock, 


[1893] 2 Q. B. 177 ; Huggott v. Mlers, [1908] 2 K. B. 278 ; 

Jones V. Pritchard, [1908] 1 Ch. 630 ; Lucy v. Bawden 

(1914), 110 L. T. 680, 

394. .] — A person who pro- 

scribes in a que estate for a private way cannot 
justify going out of it on the adjoining land, 
because the way is impassable. — B uli-ARD v. 
Harrison (1815), 4 M. & 8. 387 ; 106 E. R. 877. 
Annotation : — Re!d. Russell v. Shonton (1842), 3 Q. B. 449. 

395. Removal of obstruction.] — Trespass 

for breaking & entering pltf.’s close called the 
Moor Croft, wliich was set out by abuttals, k 
breaking pltf.’s gates, hedges, & fences standing 
thereon, k destroying the grass growing thereon. 
Plea, that there w'as a public footpath over the 
close, k that deft., because the gates, etc., 
obstructed the way, pulled them down. Replica- 
tion, joinder of issue. At the trial pltf. admitted 
the right of way alleged in the plea, k the judge 
i hereupon dnectod a verdict for deft.: — Held: 
tlie ruling of the learned judge was right. — 
IIuddart V. Rigby (1869), L. R. 5 Q. B. 139 ; 
10 B. k 8. 011 ; 39 L. L Q. B. 19 ; 21 L. T. 641 ; 

I 18 W. R. 213, Ex. Ch. 

Pleadings.] — See Easements, Vol. XIX., 
pp. 122, 123, Nos. 825-827. 

396. Exercise of right at specified times — Evi- 
dence that entry not at proper times.] — Issue being 
taken on pleas justifying a trespass, in the exercise 
of an alleged right, -with a general averment that 
all times had arrived, etc. : — Held : evidence was 
admissible to show that the entry was not at 
a proper time, & pltf. having resisted the entry 
on that ground, an amendment, if necessary, 

i would be allowable. — L ynn v. Comer (1800), 2 
F. k F. 244. 

Right to glean.] — See AGHreuLTunE, Vol. 11., 
p. 60, Nos. 345-346. 

Rights of common.] — See, (jeneralhj, Commons, 
Vol. XT., pp. 1 et seq. 

Compulsory purchase of land.] — See Compulsory 
Purchase op Land, Vol. XI., pp. 106, 212, 217, 
218, Nos. 30, 32, 969, 1013-1023. 

Custom.] — See Custom & Usages, Vol. XVII., 
pp. 1 et seq. 

Execution of legal process.] — See Execution. 
Vol. XXI., pp. 471 et seq. ; Distress, Vol. XVIII., 
pp. 338, 368-395, 408-412, Nos. 725-730 ; Sheriffs 
k Bailiffs, Vol. XLI., i)p. 75 et seq. 

Effecting arrest.] — See Criminal Law, Vol. 
XIV., pp. 18(), 189, Nos. 1656-1060, 1688-1693. 

Abatement of nuisance.] — See Nuisance, Vol. 
XXXVI., pp. 204, 205, Nos. 450-478. 

Exercise of statutory duties.] — See, qenerally. 
Public Authorities, Vol. XXXVIII., pp. 15 ct 
seq., & Titles passim. 


is supposed to he sold — Nicessity for v'dl 
gronnded ft<?ZiV/.]~WniTK v. Beckham 
(1893), 26 N. 8. R. (14 H. & G.) 50.— 

CAN. 

l. Expropriation of land — Statutory 
authontu ,] — Dominion Ikon & Steel 
CO. V . McLennan (1903), 34 S. C. R. 
394.— CAN. 

m. Laches tf* acquiesecnce .} — Delta 
V. Wn.so\ (1911), 17 W. L. R. 080.— 

CAN. 


n. Actmu in eourse of duties as 
pnthmaster.] — Mii.i.8 t’. Fheel (1912), 
23 O. W. R. 45 ; 4 0. W. N. 79 ; 5 
1). L. R. 679.— CAN. 

o. Work reasonably necessary for 
e7i]oymcnt of easement.] — Davey v. 
Foley- Ukigeh Co. U912), 21 O. W. R. 
4 08 ; 3 0.W.N.856 ; 2 D. L. It. 479.- - 
CAN. 

p. Application to purchase from 
Croum.]~-lt Is no answer to on action 


for trospatsH to lund to say tkat defts.’ 
assignor had applied to purchase the 
land from tho Oown. — Brown v. 
Motherlohk Mining Co. (1912), 20 
W. L. K. 778 ; 2 D. L. R. 277 ; 17 
B. C. K. 248.- CAN. 

q. Removal of building erected on 
Croum land under licence from Governor 
— TAcence revocable at pleasure. ] — 
Hoyles v. Bland (1819), 1 Nfld. L. R. 
IfiO.— NFLD. 
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Part IN. — ^Trespass to Goods. 

•Sect. 1.— WHAT AMOUNTS TO TRESPASS TO Landlord — Stranger leUlng timber.! — See 


GOODS. 

Sub-sect. 1. — Interference with Possession. 
A. Sufficiency of Poaeeaaion. 

(a) Owner, 

Taking goods intermixed with goods of another— 
Where distinguishable.] — See Bailment, Vol. III., 
p. 71, No. 120. 

397. Damage to balled goods — By third party.] — 

The owner of chaises horses let out to hire is 
liable for accidents arising from misconduct or 
negligence of the drivers, not the person who hires 
the chaise, the owner may therefore maintain 
trespass vi et armia^ for an injury done to Ids 
horses & carriage while so employed & against the 
person who has hired them. — Dean v, Brantii- 
waite (1803), 5 Esp. 35 ; 170 E. R, 728, N. P. 
Annotation .'—Gonad, Laugher v. Pointer (1820), 5 n. & O. 
5-17. 

Seey alaoy Bailment, Vol. III., p. Ill, 
Nos. 354-356. 

Damage to tombstones.] — See Burials, Vol. 
VIT., p. 533, Nos. 133, 131. 

398. Goods lawfully on land- -Where land not In 
possession.] — Driver v, Simpson (1815), 8 Taunt. 
614, n. ; 2 Moore, C. P. 682, n. ; 129 E. B. 523, n. 
Annotation Refd. Nowcastlo v. Clark (1818), 2 Moore, C. P. 

GGG. 

Materials of bridge dedicated to public — ^Brldge 
destroyed & materials taken by wrongdoer.] — 

See Highways, Vol. XXV 1., p. 590, No. 2797. 


Agriculture, Vol. 11., p. 75, Nos. 639, 540. 

(6) Peraon in Poaaeaaion, 

399. Right to sue.] — I ^ee v , Atkinson & Brook 
(1609), Yelv. 172 ; Cro. Jac. 236 ; 80 E. R. 114. 
Annotation: — Refd. Donald v. Suckling (1860), L. R. 1 

Q. B. 585. 

400. .] — But the only question in this case 

is, if one who hath a special property may bring 
an action of trespass against him who hath the 
general property ? 1 conceive, that ho may well 

enough. As if I lend my hoise for a week, & 
within the week I take him again, trespass lieth 
(Warburton, J.). — Heydon v. Smith (1610), 2 
Brownl. 328 ; 13 Co. Rep. 67 ; Clodb. 172 ; 123 
E. R. 970. 

AnnotatioTis .'—"Raid, Rowles v. Mason (1G12), 2 Brownl. 

192 ; Aslinioad v. Ranger (1G99), Fortes. Rop. 152 ; The 

Winkiield, [1902] P. 42. 

401. .] — (1) Trespass will lie in respect of 

possession only, independent of the right ; but 
the damages are, in such a case, to be given in 
respect of the possession only. 

(2) But the actual possession must be clear & 
unequivocal . 

Where there was a previous dispute between two 
parties, as to the right to a certain chattel, wliich 
had not come into the possession of either ; &, 
in a scuffle to obtain the possession, it had been 
snatched by one of the claimants out of the hand 
of the servant of the other : — Held : the servant 


PART III. SECT. 1, SUB-SECT. 1.— 
A. (a). 

r. What evidence admissible to prove 
plaintiff's title.]— li\ an action of trch- 
pass de horns asportatis, evidence of 
title to laud In a foreign country ia 
admissible to prove ])ltf.’s right to the 
property taken. — Manx v. Ciiamdku- 
LAIN (1828), N. B. Dig. 337.— CAN. 

t. Person udtfurrit possession.] — A 
person purchasing a crop of wheat at 
sherilf’s sale may bring trespass against 
a person converting or injuring it, 
though he may never have received 
possession of the held. — R aydon v. 
Crawford (1831), 3 O. S. 583.— CAN. 

a* .] — I’ho person clearing land 

under an agreement to enter upon 
clear land, & take the wood after it 
is cut down In payment of the labour, 
may maintain trespass against the 
owner of the land for taking away the 
wood after it is cut down, although he 
has no possession in the land to enable 
him to maintain trespass gitare clavsum 
/rcf/d.— H amilton r.McDoNKLL (1838), 
5 O. S. 720.— CAN. 


.] — Where a horse wa 

stolen from pltf. & bought by deft, a 
public auction, but not in markc 
overt, & pltf. afterwards seeing th 
horse took possession of it, & defi 
immediately retook it '.—Held: pltl 
had a right to retake it, no propert; 

passed to doft. by the sale ; t 
although it was in his possession oul; 
for a moment, yet the proport; 
revested In him, & he could malntaii 
trespass against deft, for the retaking 
;:r'?^WMAN v. yielding (1839), i 
Ont. Dig. C751.— CAN. 


.0/ •] — On June 7 deft., a co 

pltf.’s vessel for 
revenue laws. Pit 
petitioned the Govt. & on July 
looclved an answer from deft, li 
blm that the Govt, had refuse 
® served 
claim : — Held : no notic 
having been given within the tlra 

J. — VOL. XTdII. 


allowed, the vessel was thereby con- 
demned ; & by the act of seizure pltf. 
was deprived of his right of property, 
& therefore unable to maintain tros- 
ijasH. — D ame v. C'arberry (1853), 10 
1). C. R. 374,— CAN. 

d. .]— Though pltf. is not In 

possession of land, if bo has the title 
no may, since 21 Viet. c. 20, s. 5, 
maintain trespass de bonis asjjortatis 
for carry ing away trees from it. — 
IIUMDHKKVH V. HELMEH (18G1), 10 

N. B. R. (5 All.) 69.— CAN. 

e. Oivner of land subject to estate 
for If/e.J—Tho owner of land, subject 
to an estate for life, may maintain 
trespa^H de bonis asjMrtaiis for carrying 
away trees which have been wrong- 
fully cut upon the land. — Alexander 
V. Hartt (1858), 12 N. B. R. (1 Han.) 
1 01. —CAN. 

PART HI. SECT. 1, SUB-SECT. 1.— 
A. (b). 

3991. Right to ai/c.] — Where stones 
were tortlously removed & severed 
from the land & cut & shaped into 
mill stones .* tho person who 

had so taken them could not maintoin 
trespass against the owner of such 
land, who had got them Into his 
possession by directing the carriers 
of them to deliver them on his premises, 
as the property had not been changed 
by the work done to tho stones. — 
Baker v. Flint (1833), 3 O, S, 89. — 
CAN. 

89911. .] — Where personal pro- 

perty of deft. Is in the actual posses- 
sion of pltf. imder an agreement 
between thorn, the latter may sustain 
trespass against tho former for taking 
it away. — HoLMi':a v. Clark (183G), 
2 N. B. 11. (Ber.) 167.— CAN. 

399 iii. .1 — Trespass for taking 

pltf.’s cattle. Plea, not possessed. 
It was proved that the cattle had 
belonged to deft., from whom pltf. 
had leased thorn with a farm, hut 
pltf. had detained them nfter the 


term had expired, for which doft. had 
sued him & recovered damages to 
the value of the cattle after this 
action was brought : — Held : pltf. 
could not treat this verdict as giving 
him a title to tho cattle, by relation 
back, at tho time this action was 
commenced. — A brams v. Moon (1844), 
1 U. C. R. 552.— CAN. 

399 iv. .] — A. having a rever- 
sionary interest in goods leased to B. 
Tho sherilT seized them under an 
execution against B., but did not sell 
or remove them. A. sued the sheriff 
for an alleged injury to his rever- 
sionary Interest : — Uetd : if any tres- 
pass was committed by the seizure, 
B. should sue & not A. — Hendki{hon r. 
Moodie (1846), 3 U. C. R. 348.— CAN. 

399 V. .1 — B. assigned to pltf. 

certain household goods by a bill of 
sale, which contained a proviso for 
redemption on a day certain, with a 
covenant that in case of default lii 
payment, or of B. attempting to dis- 
pose of the goods, pltf. might take 
ossesfllon & sell or retain them for 
is own use, hut which contained no 
clause authorising B. to remain In 
nos^oRslon untU default : — Held : pltf. 
had sufllcient right to possession of the 
goods to maintain trespass against 
the sherilT imder n fi. fa. against B., 
the jurv having found the mtge. to 
be bond fide. — Porter v. Ij’lintofp 
(1857), 6 C. V. 335.— CAN. 

399 vi. .J — When pltf., a con- 

stable, had seized a horse under a 
distress warrant, & tho horse OHe.apod 
to a railway & was killed, owing to 
defts. ' neglect to fence : — Held : pltf. 
had sufficient property in the horse to 
entitle him to sue. — Simpson v. Great 
Western Ry. Co. (1859), 17 U. C. R. 

I 57.— CAN. 

399 vii. ,] — Swim v. Sihreff, 

Hutchinson v. Shireff (1880), 20 
N. B. R. (4 P. & B.) 25.— CAN. 

899 vlil. .] — ^McDonald v. Lank 

(N. S.) (1882), 7 S. C. R. 462.— CAN. 

E E 
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Trespass. 


Sect, 1 . — What amounts to trespass to goods: Suh- 
sect. 1, A. (h) (fc (c), (fe B. (a). ] 

could not maintain trespass in his own name, on 
a possession so transient & equivocal. — Peachey 
V, Wing (1826), 6 L. J. O. S. K. B. 55. 

402. .] — In trespass against ten defts. for 

breaking the house of A. & taking his woollen 
yarn, defts. may, under the general issue, show that 
the yarn was afterwards condemned under Frauds 
by Workmen Act, 1777 (c. 56), in order to make out 
that A. could have no property in it. But the 
condemnation of the yarn, unless the parties had 
a search warrant, will not justify the entering of 
a house.— Davis v. Nest (1833), 6 C. & P. 167 ; 
2 Nev. & M. M. C. 161 ; 172 E. K. 1192. 

Annotation: — Mentd. H. v. Wllcock (184fi), 7 Q. B. 317. 

403. .] — Deft., a naval commander, 

stationed on the coast of Africa, with instructions 
to suppress tlie slave trade, was requested by the 
Governor of Sn^rra licone to obtain the liberation 
of two British subjects detained as slaves at the 
Oallinas by the son of the King of that country, 
& in effecting that object to use force, if necessary. 
He accordingly proceeded to the Oallinas with an 
armed force, &, having landed at Dombocorro, 
took military possession of a barracoon belonging 
to pltf., who was a Spaniard, cairying on the slave 
trade at the Gallinas. He then communicated with 
tlie King of the country, & the two British sub- 
jects having been released, deft, concluded a treaty 
for the abolition of tlie slave trade in that country. 
In execution of this treaty, deft, fired the 
barracoons of pltf., carrh'd away his slaves to 
Sieri'a Jjcone, where tliey were liberated. Some 
of pltf.’s goods, used in the slave traffic, were 
claimed by tlie King as forfeited, & delivered up 
to him ; other goods were destroyed. These 
proceedings having been communicated to the 
Lords of the Admlty., & the Secretaries of State 
for the foreign & colonial departments, they 
respectively, by letter, adopted & ratified the act 
of deft. : — Held : pltf. had a property in his slaves, 
& might maintain trespass for their seizure, the 
slave trade not being piratical by the law of nations, 
& it not appearing that Spain had passed any law 
abolishing the slave trade pursuant to the treaty 
embodied in 6 & 7 Will, d, c. 6. — Bukon v. Den- 
man (1818), 2 Exch. 167 ; 3 New Pract. Oas. 62 ; 

6 State, Tr. N. S. 525 ; 10 L. T. O. S. 523 ; 154 
E. R. 450. 

Annotations : — Consd* Doss v. Secretary of State for India 
In Council (1875), L. R. 19 Eg. 509, Rofd. Secretary of 
State for India v. Sahaba (1859), 13 Moo. P. C. O. 22 ; 
Mill V. Hawker (1874), L. R. 9 Exch, 309 ; Dixon v. 
Farror (1886), 18 Q, B. D. 43 ; Commercial & Estates Co. 
of Efrypt V. Board of Trade, [1925] 1 K. B. 271. Mentd. 
Santos V. Illldge (1859), 28 L. J. C. P. 317; Scott v. 
Seymour (1862), 8 Jur. N. S. 568 ; Feather v. R. (1805), 

6 B. 5: S. 257 ; London Corpn. v. Cox (1867), L. R. 2 H. L. 
239 ; Phillips v, Eyre (1870), L. R. 6 Q. B. 1 ; Rustomgoe 
V. R. (1876), 24 W. R. 428 ; Fraols, Times r. Carr (1900), 
82 L. T. 698 ; Johnstone v. Pedlar, [1921] 2 A. C. 262. 

404, As against mere wrongdoer — Widow of 

owner of goods.] — Where goods, apparently the 
property of A., pass upon his death into the posses- 
sion of his widow, she is entitled, upon her mere 
possessory right, & without showing that she is her 
husband’s legal representative, to maintain trespass 
against a wrongdoer for the taking of the goods ; 
or, if they be sold, she may waive the tort, & 
maintain assumpsit for the proceeds, without 
proof of title. — Oughton v. Seppings (1830), 1 
B. & Ad. 241 ; 8 L. J. O. S. K. B. 394 ; 109 E. R. 
776. 

Annotation: — ^Refd. White v, Mullett (1851), 6 Exch. 713. 


406. .] — Baggalley v. Davey (1867), 

29 L. T. O. S. 211. 

Auctioneer in possession for purposes 

of sale.] — See Auction, VoL III., p. 46, Nos. 313, 
314. 

Person In possession of estray.] — See 

Copyholds, Vol. XIII., p. 22, No. 148. 

406. Nature of possession necessary — Clear & 
unequivocal.] — Peachey v. Wing, No. 401, ante. 

407. Actual possession.] — Pltf. & deft, were 

owners of boats employed in a fishery. Pltf.’s 
boat cast a fishing sean round a shoal of mackerel, 
with the exception of a comparatively small 
opening which the sean did not quite fill up, but 
through which, in the opinion of witnesses, the fish 
could not escape. Deft.’s boat then came in 
through the opening, & took the mackerel : — Held : 
pltf. could not maintain trespass for taking his 
fish, his possession not having been complete. 

The fish wore reduced to a condition in which it 
was in the highest degree probable that pltf. would 
become possessed of them. But ... he had not 
become possessed. Whether the necessary posses- 
sion be rightly described by the word “ custodia ” 
or “ occupaiio ” . . . it is not attained until pltf. 
has brought the animals into his actual power 
(Denman, C.J.).— Young v. Hichens (1844), 6 
Q. B. 606 ; 1 Dav. k. Mer. 592 ; 2 L. T. O. 8. 420. 
AnnoUUions : — Befd. Allen v. Flood, [1898] A. 0. 1 ; The 

Tubantia, [1924] P. 78. 

408. .] — Johnson v. Dipkosb, No. 

647, jmst. 

409. Possession without title.] — Possession 

without property is a good cause to maintain an 
action in general, e,g. trespass (Dodderidoe, J.). — 
Holeman V. Kahwithy (1613), 2 Bulst. 134; 
Jenk. 326 ; 80 E. R. 1012, Ex. Ch. 

410. .] — Pltf. needs not make any 

title in an action of trespass, same being a posses- 
sory action ; but if he do make a title in the way of 
evidence, ho ought then to pursue same, & make it 
good (Dodderidoe, .1.). — WiLiiAMORE v. Bam- 
FORDE (1614), 2 Bulst. 288 ; 80 E. R. 1128. 

411. .] — Brooke v, Brooke (1664), 

1 Sid. 184 ; 82 E. R. 1046. 

Annotation: — Mentd. Fannin v. Anderson (1845), 7 Q. B. 

811. 

412. Constructive possession.] — Johnson 

V. Diprosb, No. 647, post. 

(c) Person eyiliiledto Possession. 

418. General rule — Right to possession — Neces- 
sity for.] — In trespass de bonis asportaiis, pltf. 
must show that he had at the time either an actual 
or constructive possession of the property. — 
Burser V. Martin (or Purser v. Walter) (1604), 
Oo. Jac. 46 ; 79 E. R. 39 ; sub nom. Purrell v. 
Bradley, Brownl. 192 ; sub nom. Purcell v. 
Bradley, Yelv. 36. 

414. .1 — A. brought an action of 

trespass against B., for taking two tables & a 
chair. B. pleaded not gidlty, & no other plea. 
It was proved that B. took two chairs & a table in 
the house of D., but none of the witnesses knew 
A. ; & there was no evidence of any kind to connect 
A. with the goods taken in D.’s house : — Held : 
to entitle pltf. to recover on these pleadings, 
there must be some evidence to connect pltf. with 
the goods taken ; &, if there was no such evidence, 
deft, would be entitled to a verdict on his plea of 
not guilty. — Forman v. Dawes (1841), Car. k M. 
127, N. P, 


PART III. SECT. 1, SUB-SECT. 1. — 
^ A. (0). 

I. Plaintiff haviTigJtitle to goods .] — 


Though pltf. l8 nof'Hn' possession of 
land. If he has the title he may, since 
21 Vlct. c. 20, s. 5, maintain trespass 


de bonis asportaiis for carrying away 
trees from It. — Humphbets v. Helmeb 
(1861), 10 N. B. R. (6 All.) 69.— CAN. 
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416. .] — Trespass for breaking & 

entering the dwelling-house of pltf., & taking away 
certain goods therein, not alle^ng them to be 
pltf. *8 goods. Plea, not ^ilty by statute. The 
Judge at the trial having directed the jury to find a 
verdict for pltf., with nominal damages, for the 
trespass to the house : — Held : pltf. was not 
entitled to damages also for the value of the goods, 
as they were not alleged to bo the property of pltf. 
— Pritchard v. Long (1842), 9 M. & W. o66 ; 
1 Dowl. N. S. 883 ; 11 L. J. Ex. 306 ; 6 Jur. 662 ; 
162 E. R. 281. 

Annotation : — Befd. Ciirlewls v. Laurie (1848), 12 Q. B. 640. 

416. .] — Atkinson v. Stacey 

(1845), 6 h. T. O. S. 38, 176. 

417. .] — Johnson v. Diprose, 

No. 647, post 

418. Person forcibly dispossessed.! — Anon. 
(1485), Jenk. 106 ; 145 E. R. 107. 

419. Master — Against servant having custody of 
goods.] — Bloss V. noLMON (1587), Owen, 52; 
Oouldsb. 66, 72 ; 74 E. R. 898. 

420. .] — Anon. (1686), Moore, K. B. 

248 ; 72 E. R. 660. 

421. Grantee of wreck.] — Mowbray v. Odrich 
(1333), cited in 2 Wils. at p. 24 ; 95 E. R. 665. 

422. Before wreck officially seized.] — The 

grantee of wreck has a special property in all 
goods stranded within his Hberty, A may maintain 
trespass against a wrongdoer for taking them 
away, though such goods were part of the cargo 
of a ship from which some person escaped alive to 
land, & though the owners within a year & a day 
claimed & identified them ; & though the taking 
was before any seizure on behalf of the gi’antee. 

That the grantee of wr(ick may maintain an 
action of trespass, without seizure for wreck cast 
away within the precincts of his liberty, is clear. 
. . . The same is the case with respect to an 
estray. In both, the right to possession draws 
after it a constructive possession, which is suffi- 
cient to support the action (Parke, ,T.). — Dun- 
WICH OoRPN. V. Sterry (1831), 1 B. <Sr Ad. 831 ; 
9 L. J. O. S. K. B. 167 ; 109 E. R. 095. 

423. Tenant — Against stranger — Severing fix- 
tures.] — Where A. took the lease of a house & 
premises for a term of years, & took the tenant’s 
fixtures in the house at a valuation from the land- 
lord, & afterwards assigned the term to B., by way 
of mtge., expressly including the fixtures, & 
subsequently became bkpt. : -Held : the fixtures 
were not goods & chattels within the order & 
disposition of the bkpt., & did not pass to his 
assignees. 

Suppose a person enters a house, & severs part 
of the materials of the house, cannot the tenant 
bring trespass de honis asportaiis ? I am aware 
tlmt, in the case of timber, the property in it, 
when severed, vests in the landlord ; but you find 
no authority that the tenant cannot maintain 
trespass de bonis asportaiis against a stranger who 
has severed carried away the materials of a house 
(Parke, B.). — Boydell v. M‘Michael (1834), 1 
( >r M. & R. 177 . 3 Tyr. 974 3 l. J. Ex. 264 ; 

149 E. R. 1043. 


Consd. He Walsh, Ex p. King (1840), 4 Jur- 
Re Maberley, Ex p. Belchor (1835), 4 Doac 
SiPt* » MlnehaU v. Lloyd (1837), 2 M. & W. 450 ; 
Hl^hman v. Walton (1838), 4 M. & W. 409 ; Re Gyo 
Ex p. Reynal (1841). 2 Mont. D. & Do G. 443 ; 
WaterfaU V. Pentstone (1866), 6 K. & B. 870. Mentd. Re 
Bntterworth, £;a; p. Wilson (1835), 4 Deac. & Ch. 143 ; 
^ Garwan, Ex p, Barclay (1866), 5 De G. M. & G. 403 ; 
Wilde V. Waters (1855), 24 L. J. O. P. 193. 

424. Person for whom goods bought by agent — 
oeiore purchase assented to.] — ^A. commissioned 
brother to buy a cow for her, & a fortnight 
art-erwards he bought a cow ; but before the cow 


had either come to pltf.’s hands, or she had 
assented to the purchase, the cow was taken by 
deft. :—He1d : A, had such a property in the cow 
as would enable her to maintain trespass. 

The evidence shows a property in pltf. at her 
election ; & by bringing the action, she has elected 
to take to the bargain, & to make the cow hers 
(Lord Denman, O.J.). —Thomas v. Philips (1836), 
7 C. & P. 573 ; 173 E. R. 253. N. P. 

Annotation : — Expld. Wheeler v. Monteflore (1841), 2 Q. B. 

133. 

425. Person to whom property transferred — 
Trustees for creditors — Though debtor continuing In 
possession.] — A. assigned his effects to trustees for 
the benefit of his creditors. By the deed, the 
trustees were enabled to allow A. to remain in 
possession of any part of them until the remainder 
should be sold, & the debts collected. They sold 
part of the goods by public sale, describing them 
as A.’s property, & sufi'ered him to remain in 
possession of the remainder, on the security of 
which B. knowing them to be the property of the 
trustees, gave credit to A. Execution afterwards 
issued at the suif/ of B., and the goods were sold 
under a fi. fa, : — Held : the trustees might recover 
against the sherill in an action of trespass, B. 
having had notice of the change of property, & 
the possession of A. being consistent with the deed. 
— WOODERMAN V. Baldouk (1819), 8 Taunt. 676 ; 
3 Moore, C. P. 11 ; 129 E. R. 547. 

Annotations: — Consd. Aldrod v. Constable (1844), 3 L. T 

O. S. 299. Refd. Barker v. Furlong:, [18911 2 Ch, 172. 

Mentd. Hickman v, Cox (1858), 30 L. T. O. S. 279. 

,j — also, Bankruptcy, Vol. V., 

p. 973, No. 7965. 

Bailor against third party.] — See Bailment, 
Vol. III., pp. Ill, 112, Nos. 354-357. 

Bailee against third party.] — See, generally, 
Bailment, Vol. III., pp. 112-114, Nos. 359-379. 

Grantee of bill of sale — Grantor In possession.] — 
See Bills of Sale, Vol. VII., p. 161, No. 823. 

Mortgagee.] — See Mortgage, Vol. XXXV., pp. 
393, 394, Nos. 1362, 1363. 

Owner of goods let or hired — Execution against 
lessee or hirer.] — See Execution, Vol. XXL, p. 
501, Nos. 756-762. 

Personal representatives.] — See Executors, 
Vol. XXIII., pp. 01, 69, 70, 301, Nos. 407-409, 
532-534, 3664-3066. 

Sheriff — Interference with goods seized.] — See 
Sheriffs, Vol. XLI., p. 121, Nos. 766-773. 

Transferee of bill of lading.] — See Shipping, 
Vol. XLI., p. 397, No. 2412. 

B. What Amounts to Interference. 

(a) Materiality of Intention, 

426. Intention in larceny & trespass distin- 
guished.] — R. V. Phiiapps & Strong (1801), 2 
East, P. C. 662 ; 2 Russell on Crimes, 8th cd., 1169. 
Annotation: — Reid. II. v. Holloway (1848), 1 Don. 370. 

427. .] — Where a man drove away a flock of 

lambs from a field, & in doing so inadvertently 
drove away along with them a lamb, the property 
of another person, &, as soon as he disco vei*ed that 
he had done so, sold the lamb for his own use, & 
then denied all knowledge of it : — Held : as the act 
of driving the lamb from the field in the first in- 
stance was a trespass, as soon as ho resolved to 
appropriate the lamb to his own use, llie trespass 
became a felony. — R. v. Riley (1853), Dears. C. 0. 
149 ; 22 L. J. M. O. 48 ; 20 L. T. O. S. 228 ; 17 
J. P. 69 ; 17 Jur. 189 ; 6 Cox, C. C. 88, C. C. R. 

Annotation : — Refd. B. v, Ashwcll (1885), 16 Q. B. D. 190. 

Intention In larceny generally.] — See 

Criminal Law, Vol. XV., pp. 884-890. 

428. Wilful act.! — If A. wilfully run his vessel 

B E 2 
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Trespass. 


8ecU 1 . — What amounts to trespass to goods : Svh- 
sect, 1, B. (g) <fe (b) ; sidy-sect, 2. Sect. 2. ] 
against B.’s, & damage ensue, B. may bring 
trespass : but if A. so negligently steer liis vessel 
that it runs foul of B.’s, then case is the proper 
action. — O qlr v, Barnes (1799), 8 Term Rei). 188 ; 
101 E. R. 1338. 

Annotations: — Consd. Leame v. Bray (1803), 3 Kast, 593 ; 
Moreton v. Hardern (1825), 4 B. & C. 223. Refd. M'Mamis 
If. Crlckett (1800), 1 East, 106 ; Williams v. Holland (1833), 
10 Blngr. 112. 

429. Accidental act.] — Where one accidentally 
drove his carriage against another’s, the remedy 
is trespass & not case, the injury being immediate 
from the act done, thoiigli he were no otherwise 
blameable than driving on the wrong side of the 
road in a dark night. The distinction is, that 
where the injury is immediate from an act of force 
done by deft, the remedy is in trespass ; whore the 
injury is only consequential to an act before done 
by deft., there an action on the case lies. — Leame 

Bray (1803), 3 East, 593 ; 102 E. R. 724. 
Annotations : — Dbtd. Boffors v. Imbleton (1800), 2 Bos. & 
P. N. 11. 117 ; Hutfgott V. Montgomery (1807), 2 Bos. & 
P. N. K. 446. Apia. Lotan v. Cross (1810), 2 Camp. 
464. Consd. Morotoii v. Hardern (1825), 4 B. & C. 223 ; 
M'Laugblin v. Pryor (1812), 4 Man. & G. 48 ; Carr v. Colo 
(1850), 16 L. T. O. H. 148. Distd. Holmes v. Mathor (1875), 
L. 11. 10 Excli. 261. Consd. Stanley r. Powell, [1891 J 
1 Q. B. 86. Refd. Hopper v. lieove (1817), 1 Moore, C. P. 
407 ; Williams r. Holland (1833), 10 Bing. 112 ; Aldrldgo 
V. G. W. Ily. (1841), 2 By. & Can. Cas. 852 ; Magnay t\ 
Burt (1843), 5 Q. B. 381 ; Flotchor v. Bylands (1865), 

3 n. &C. 774. 

430. .] — If an injury is received from tlie 

immediate, though unintentional, act of anotlier, 
the remedy is trespass, & not case ; & the Ct. of 
K. B. will not permit this doctrine to be questioned 
on a motion for a new trial. — IjOTAN v. Cross 
(1810), 2 Camp. 404 ; 170 E. R. 1219, N. P. 
Annotations : — Consd. Hall r. Pickard (1812), 3 Camp. 187. 

Refd. Laugher r. I’ointcr (1826), 5 B. & C. 547. 

431. Arising from negligence.] — Shkl- 

HRTCK V. Abery, No. 441 , post. 

432. .] — Declaration against deft, for 

driving his cart against pltf.’s house with force & 
violence alleging it to have been done by & through 
the mere negligence, inattention & want of proper 
care of deft., on demurrer to this declaration as not 
being in trespass ; — Held : this declaration in case 
was good. — Rogers v. Imbleton (1800), 2 Bos. & 
P. N. R. 117 ; 127 E. R. 508. 

Annual ions : — Apld. Carr i). Colo (1850), 16 L. T. O. S. 148. 
Refd. Moreton r. Hardern (1825), 4 B. & C. 223 ; WilJIainB 
V. HoUand (1833), 10 Bing. 112. 

433 . Ship.] — Ogle v. Barnes, No. I 

428, ante. 

434. .] — If one ship run against 

another by the negligence of the pilot while the 
owner is on board the remedy against the owner 
is an action on the case. — Huggett v. Mont- 
gomery (1807), 2 Bos. & P. N. R. 440 ; 127 E. R. 
702. 

A nnotaiion ••—Refd. Moreton v. Hardern (1825), 4 B. & C. 
223. 

435 . .] — CovELL V. Laming, 

No. 8, ante. 


436. Taking with Intention of protecting goods.] 

— Kirk v, Gregory, No. 627, post, 

(6) Particular Instances, 

487. Damage to goods — Destruction of deed.] — 

Anon. (1328), Y. B. 2 Edw. 3, fo. 2, pi. 6. 

438. Goods damaged after lawful seizure.] — 

V, Gibson (1611), Lane, 90 ; 145 E. R. 324. 

Annotation : — Consd. Freeman v. B,oslior (1849), 13 Q. B. 780. 

439. Animals — Beating.] — On not guilty 

for beating a horse, deft, may justify in evidence. 

This [beating a horse] differs from trespass vi 
et armis for assaulting a man, where the assault 
is a cause of action ; but here the assault on the 
horse is no cause of action unless accompanied with 
a special damage. ... If a hackney coach stands 
before a tradesman’s door & hinders customers ; 
he may lawfully take hold of the horses & lead 
them away, & is not bound to take his remedy for 
damages (Raymond, C.J.). — Slater v. Swann 
( 1730), 2 Stra. 872 ; 93 E. R. 90(3. 

440. .] — Marlow v, Weekes 

(1743), Barnes, 4.52 ; 94 E. R. 999. 

441. Killing.] — Trespass vi et armis 

lies for killing pltf.’s horse, though the injury arose 
from negligence. — S iieldrlck; v, Abery (1793), 
1 Esp. 55 ; 170 E. R. 278, N. P. 

Infection of other animals by diseased 

animals.]— >SVe Animals, Vol. II., p. 295, No. 057. 

442 . Arms placed in church.] — Wyche 

(Lady) v. (1409), Y. B. 9 Edw. 4, fo. 14, pi. 8 ; 

svh nom. Gray’s (Lady) Case, cited in Moore, 

K. B. 878. 

Annotations : — Consd. Corven’s Case (1012), 12 Co. Bcp. 105 ; 
May V. Gilbert (1613), 2 Bulnt. 150. Apld. Spooner r. 
Brewster (1825), 3 Bing. 130. Refd. Frances v. Ley (1 615), 
Cro. Jac. 366. 

443. Scratching panel of carriage.] — 

(1) The position, in 2 Wrns. Saunders, 47. K, that 
“ whenever trespass for taking goods will lie, that 
is, where they are taken wrongfully, trover will 
also lie,” is incorrect. 

(2) Scratching the panel of a carriage would be 
a trespass ; but it would be a monstrous thing to 
say that it would be a ground for an action of 
trover (Alderbon, B.).— Fouldes v. Willoxtghby 
( 1841), 8 M. & W. 540 ; 1 Dowl. N. S. 86; 10 

L. J. Ex. 364 ; 5 Jur. 634 ; 151 E. R. 1153. 

Annotations : — As to (1) Apld. Biirrougbs v. Bayno (1860), 
5 H. & N. 296. Refd. Ecimondson r. Nuttall (1864), 17 
C. B. N. H. 280. Generally, Refd. Crouch v. G. N. Ry. 
(1856), 11 Exch. 742 ; England v. C.^owloy (1873), L. R. 
8 Exch. 126 ; Holiins v. Fowler (1<'875), L. R. 7 H. L. 757. 
Mentd. Needham v. Rawbone (1844), 9 Jur. 274 ; Hilbery 
V. Hatton (1864), 3 Now Rep. 671 ; Hiort v. Bott (1874), 
22 W. II. 414 ; Moritt v. N. E. Ry. (1876), 34 L. T. 94. 

444 . Goods damaged In course of forcible 

entry.] — Damages cannot be recovered against 
the rightful owner for a forcible entry on land, for 
6 Rich. 2, statute 1, c. 7, only makes a forcible 
entry an indictable offence, & does not create any 
civil remedy for it. But for any independent 
wrong, such as an assault or an injury to furniture, 
committed in the coui’se of the forcible entry, 
damages can be recovered , even by a person wlioae 


PART III. SECT. 1, SUB-SECT. 1. — jury that deft, was a trespasser ; the goods of A., seized under an 

B. (b). whether he was responsible as such attachment as the goods of B. : — 

441 I. Dawflflfc to goods— Animals— the injury done to the boiler Held: he became a trespasser by such 

Killing.] — Bremneu v. Walker depended on the nature &• extent of direction. — R a denhurst v. McLean & 

(N. W. T.) (1905), 2 W. L. R. 347. — bis interference, fir how far he was McPherson (1 836), 4 O. S. 281. — CAN. 

CAN. implicated in the acts w^hlch caused i. Taking dmm list of goods.] — If 

g. liurat holler.] — Pltf. had /for W inters a stranger having no legal process 

workmen w'orklng at a steam mill. (lO'>6), 5 C. 1 . 491. CAN. goes to deft, in execution, fic takes 

Deft., being interested in getting saw b. Loss of logs caused hy down in his presence a list of his goods, 

logs cut up, removed pltf.’s fireman fir hreaking of plaintiff’s }>ooni.] — Auger fir tells him he must not remove them, 

placed another man in his stead, & r. Cook fir Doller (1876), 39 IJ. C. R. fir docs nothing more, he cannot bo 

added several of his own workmen to 537. — CAN. sued in trespass.— Cameron v. Lount 

those employed by pltf. Owing to k. Attorney direHing shenff not to (1848), 4 U. 0. R. 275.— CAN. 
some mismanagement the boiler burst : {fioe up goods.] — Where an attorney m. Magistrate without jurisdiction 

field: there was evidence for the directed the slierllT not to give up issuing warrant.]- Gray r. McC^artv, 



Paet III. — Trespass to Goods 


possession was wrongful, for the statute makes a 
possession obtained by force unlawful, even when 
it is so obtained by the rightful owner. — ^Beddaix 
V. Maitland (1881), 17 Ch. D. 174 ; 60 L. J. Ch. 
401 ; 44 L. T. 248 ; 29 W. R. 484. 

Av notations : — Dbtd. Scott v. Brown (1884), 51 L. T. 746. 

Overd. Heimnin^ v. Stoko Pogcs Golf Club, [1920] 1 

K. B. 720. Reid. JonoH v. Foley, [1891] 1 Q. B. 730. 

Mentd. Andrew v. Altken (1882), .51 L. J. Ch. 784 ; Gray 

V. Webb (1882), 21 Ch. D. 802 ; Toko v. Andrews (1882), 

8 Q. B. D. 428 ; Fraser v. Cooper, Hall (1883). 31 W. It. 

714; McGowan v. Middleton (1883), 11 Q. B. D. 464 ; 

Lowe V. Bentley (1928), 44 T. L. B. 388. 

445. .] — iiEiMMiNGS V, Stoke Poges 

Golf Club, No. 179, ante . 

Church pew .] — See Ecclesiastical Law, 

Vol. XTX., pp. 467, 474, Nos. 3173, 3302, 3306. 

Tombstones in churchyard.] — See Burials, 

Vol. Vll.,p. 533, No. 133. 

446. Sufficiency of taking— Locking up goods in 
room.] — If, in trespass for taking goods, defts. 
plead that W. L. was possessed of a room, & that 
they, as his servants, removed the goods, which 
were incumbering the room, to a convenient 
distance, this plea is disproved if it be shown that 
defts. locked uj) the goods in the room & took 
away the key.— Jones v. Lewis (1836), 7 C. & P. 
343 ; 173 E. R. 153. 

447. Belonging to plaintiff.] — Deft., 

claiming a sum of money as due to him from pltf., 
Ids lodger, locked up pltf.’s goods in a room wldch 
he held of deft., & in which pltf. had put them, 
kept the key, & r<*fused pltf. access to them, 
saying that nothing should be removed till deft.’s 
bill was paid ; — Held : not such a taking of the 
goods as would sustain an action of trespass. — 
Hartley v. Moxham (1842), 3 Q. B. 701 ; 3 
Gal. & Dav. 1 ; 12 L. J. Q. B. 41 ; 6 J. P. 717 ; 
0 Jur. 946 ; 114 E. R. 675. 

Annotations ; — Distd. Lane v. Dixon (1847), 3 C. B. 776. 

Consd. While i\ Bayloy (1801), 10 C. B. N. 8. 227. 

448. - - Fraudulent taking.]— Powell v. Hoy- 
land (1851), 6 Exch. 67 ; 20 L. J. Ex. 82 ; 16 
L. T. O. S. 309 ; 155 E. R. 456. 


Sub-sect. 2. — Goods SuBJEcT-MATrEii of 
Trespass, 

449. Arms placed in church.] — Wyciie (Lady) 
(1469),Y.B.9Edw.4,fo. 14,pl.8; suhnorn. 

Gray’s (Lady) Case, cited in Moore, K. B. 878. 
.4 7<r/o(«<jons ;—>Coii8d. Corvrn’s Case (1612), 12 Co. Bop. 
105 ; May v. Gilbert (1613), 2 Bulst. 150. Apld. Spooner 
r. Brewster (1825), 3 Bing. 130. Befd. Frances v. Ley 
(1615), Cro. Jac. 366. 

450. Animals.]— Anon. (1527), Jenk. 204 ; 145 
E. R. 138. 

451. .] — Dye v. Leatherdale (1769), 3 

Wils. 20 ; 95 E. R. 910. 

Annotations: — Reid. Taylor r. Colo (1789), 3 Tcrni Bep. 
292 ; Shorland v. Govett (1826), 5 B. & C. 485. Mentd. 
Lucas V. Nockolls (1833), 10 Bing. 167. 

. .] — /SVe, also, Nos. 439-441 , antcy & Animals, 

Vol. II., pp. 214-217, Nos. 104-126. 
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452. Deed.]--ANON. (1328), Y. B. 2 Edw. 3, 
fo. 2, pi. 5. 

463. Fixtures.] — In trespass the declaration was 
for taWng goods, chattels, &> effects ; — Held : pltf. 
might recover the value of fixtures under these 
words. — Pitt v. Shew (1821), 4 B. Aid. 206 ; 106 
E. R. 913. 

Annotations COTi&6., Twigg v. Potts (1834), 1 Cr. M. & II. 
89. Reid. Hallen v. Kundcr (1834), 1 Cr. M. & R. 266. 

464. .] — Boydell V. M‘Michael, No. 423, 

ante. 

465. Timber.] — Anon. (1586), Moore, K. B. 
248 ; 72 E. R. 560. 

.] — SeCy generallf/y Agriculture, Vol. II., 

pp. 61-93. 

Church pew.] — See Ecclesiasticaj. Law, Vol. 
XIX., pp. 467, 474, Nos. 3173, 3302, 3306. 

Ship.]— iS’ee Nos. 8, 428, ante. 

Tombstone.] — Sec Burials, Vol. VII., p. 533, 
Nos. 133, 134. 


Sect. 2.- RELATION OF TRESPASS AND TROVER. 

456. Trespass distinguished from trover.] — 

There is a great difference between trespass & 
trover, as to the action being local, etc. ; for 
trespass is local, but trover is transitory. Trover 
lies for trees, when they are cut down, because 
then they are chattels ; but before they are cut 
down they participate of the nature of the land, 
& trespass lies (Powell, J.). 

Trover lies for carrying it away [a tree that 
has been cut down], for it is a cliattel so soon 
as it is severed from the freehold ; & for the 
severing thereof trespass lies (Holt, C.J.). — 
Anon. (1708), 11 Mod. Rei). 181 ; 88 E. R. 975. 

457. .] — That which makes a man a tres- 

passer may not amoimt to a conversion. — Bushel 

I V. Miller (1718), 1 8tra. 128 ; 93 E. R. 428. 
Annotation : — Apld. Foulds r. Willoughby (1841), 1 Dowl* 
N. S. 86. 

468. .] — Lsraej, V. Etheridge (1721), 

Bunb. 80 ; 115 E. R. 602. 

Annotations: — N.F. Tinkler v. Poolo (1770), 5 Burr. 2667 ; 
Shipw'lck V. Blanchard (1795), 6 Term Bcp. 298. 

459. .] — The distinction between action of 

trespass & trover is well settled: — the former is 
founded on possession, the latter on property. 
Here pltf. had no possession (IjORD Kenyon, C.J.). 
— Ward v. Macauley (1791), 4 Term Rep. 489 ; 
100 E. R. 1136. 

Annotations : — Consd. Gordon v. Harper (1796), 7 Term Bop. 
9. Reid. Izod V. Lauib (1830), 1 Cr. & J. 35 ; Jolks v. 
Hayward (1905), 92 L. T. 692. 

400. .] — In trespass, therefore, a party is 

liable if he takes the thing only for an instant in 
trover, not, unless he proceeds to a conversion 
(Best, C.J.). — Price v. ITelyar (1828), 4 Bing. 
597 ; 1 Moo. & P. 541 ; 6 L. J. O. S. C. P. 132 ; 
130 E. R. 898. 

Annotations : — Reid. Jacobs v. Latour (1828), 2 Moo. & 1\ 
201 ; Baliuo v. Hutton (1833), 9 Bing. 471 ; Garland v. 
Carlisle (1837), 4 Bing. N. C. 7. 


(1863), 22 U. C. R. 

ooa. — CAN. 

of property of tenant.] 
—Fitrs, were owners as tenants in 
common with M. of oertaiin hay, groin 
& straw. The pr^erty was taken 
« sold by the sheriff under an execu- 
tlon ag^nst M., & was purchased by 
deft,, who resold part of It & used the 
„ • — Held : as there was such a 
property os would 
dl^Hable pltfa. from having the lawful 
pltfs. were entitled 
action. — M oLkllan 

o. Outtino holes in ship to remove dt 


save carffo.] — UnrER i’. Smith (1881), 
6 Nfld. L. R. 268.— NFLD. 

PART III. SECT. 1, SUB-SECT. 2. 

453 I. Jeiriures.] — T kavis-Barkkr v. 
Rked, [1920] 3 W. W. R. 623 ; 54 
D. L. R. 405.— CAN. 

45311. .] — In trespass for taking 

away mill machinery, mUJbtones, 
wheels, etc., deft, pleaded not pos- 
sessed, & It appeared that the injury 
was done by severing fixtures in the 
mill & taking them away : — Held : 
the action would lie, os when they 
were severed they became personal 
property, for which the owner could 
mamtaJn trespass, — M kyek« v. Marsh 


(1816), 2 U. C. R. 148.— CAN. 

PART III. SECT. 2. 

456 1. Trespass distinguished from 
^rot’cr.}— Cattle supposed to liavo been 
stolon were taken by A., a constable, 
to B., an innkeeper, to take care of. 
After some time B.. wishing to bo paid 
for the keet), applied to C., a magis- 
trate, who had nothing to do with the 
original caption, for directions. C. 
told him to sou the cattle & settle his 
claim, which B. did. The owner of 
the cattle sued O. In trespass : — Held : 
trover & not trespass should have 
been the action. — M arsh v. Boulton 
(1818), 4 U. C. R. 354.— CAN. 
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Tbespass. 


Seel. 2. — Relation of trespasa and trover. Sects. 3, 
4 <£: 5 : Sub-sects. 1 tSt 2.] 

461. .] — Fouldesv. Willoughby, No. 443, 

ante. 

462. .] — Ti‘espass will not lie for a chattel 

of which there has been a bailment to deft, or his 
servant, but trover is the proper remedy. — 
Lamprell V. Markham (1844), 2 L. T. O. S. 877. 

463. .] — Pratt v. Prait, No. 468, post. 

464. Right to elect remedy— By trover or tres- 
pass.] — If beasts be wrongfully seised for an 
heriot, the owner may bring cither trover or tres- 
pass at his election. — B ishop & Juhdain v. 
Montague (VibcouNTEss) (1604), Cro. Jac. 50 ; 
79 F. R. 42; previous proceedings (1601), Oro. 
Eliz. 824. 

Annotation : — Refd. Cooper v. Hhophoid (1846), 7 L. T. O. S. 

282. 

405 , .] — Where goods are wrongfully 

seised you may waive trespass & bring trover, 
either action will lie (Holroyd, J.). — Parker v. 
Bailey (1824), 4 Dow. & Ry. K. B. 215. 

466. .] — Mossop V. Johnstone (1844), 

4L. T. 0.8.116. 

467. Effect of recovery In trespass — Whether bar 
to action of trover.] — judgment in trespass is no 
bar to trover for the same goods. — P utt v. Raw- 
stern (1681), 3 Mod. Rep. 1 ; 2 Mod. Rep. 318 ; 
Poll. 634 ; 2 Show. 211 ; T. Raym. 472 ; 87 
B. R. 1 ; sub nom. Foot v. Rastai.l, Skin. 
48, 57. 

Annotations: — Coiusd. Loclunere v. Toplady (1690), 2 Vent. 

169. Refd. Anon. (1704), 2 Salk. 655 ; Hltchln v. Camp- 

beU (1772), 2 Win. Bl. 827 ; Bnckland v. Johnson (1854), 

15 0. B. 145. Mentd. Leohraoro v. Fletcher (1833), 3 

Tyr. 450 ; Lloyd v. Mason (1845), 4 Haro, 132. 

468. Action for trespass & conversion- -Defence 

to trespass only.] — In trespass for breaking 
entering pltf.’s dwelling-house, & seizing, tal^g 
& converting liis goods, the convemion is mere 
matter of aggravation ; & a plea which only 

justifies the seizing & taking is good on special 
demurrer, though it does not in its commence- 
ment except the convei*sion. 

Conversion is not a trespass. You could not 
in an action of trespass, after all the trespasses 
have been justified, go on with the action for 
conversion without new assigning it as a distinct 
trespass (Rolfe, B.). — Pratt v. Pratt (1848), 
2 Exch. 413 ; 6 Dow. & L. 20 ; 17 L. J. Ex. 299 ; 
11 L. T. O. 8. 204 ; 154 E. R. 553. 


8ect. 3.— trespass AB INITIO. 

469. What constitutes.] — ^Bagshaw v . Daward 
(1607), Yelv. 96 ; Cro. Jac. 147 ; Noy, 119 ; 
80 E. R. 66. 

Annotations Consd. Lawton v. Ward (1096), 1 Ld, Kaym. 
75. Refd. Vaspor v. Kdw^ardt. (1701), 12 Mod. Hop. 068 ; 
Gates V. Bayley (1706), 2 Wlls. 313. Mentd. H. v. Cotton 
(1761), Park. 112 ; Atkinson v. Teasdalo (1772), 3 Wlls. 
278 ; Sayre v. Kochford (1777), 2 Wm. Bl. 1165 ; Clark 
V. Gilbert (1835), 2 Soott, 620. 

470. .] — If a sheriff or any person in his 

aid make replevin after a claim of property 
notified to him, he is a trespasser ab initio , — 


Leonard v . Stacy (1704), 6 Mod. Rep. 139 ; 
Holt, K. B. 143 ; 87 E. R. 899. 

471. .] — Trespass lies for working an estray, 

although the original taking be admitted to be 
lawful. — Oxley v . Watts (1786), 1 Term Rep. 12 ; 
99 E. R. 944. 

472. .] — The taking an unreasonable 

quantity of goods under process of attachment 
does not make the officer a trespasser ab initio. — 
Moore v . Taylor (1813), 6 Taunt. 69 ; 128 E. R. 
612. 

Annotations: — Mentd. Hall v. Gumplo (1831), 1 Cr. & J. 

639 ; Watson v. Locko (1832), 2 Cr. & J. 203. 

473. .]— By a railway Act, the tolls 

authorised by the Act were to bo paid to such 
persons, at such places upon or near the railway, 
& in such manner as the directors should, by 
notice to be annexed to the list of tolls, appoint ; 

in case of refusal or neglect, on demand, to 
pay such tolls, the person to whom the tolls 
ought to have been paid is empowered to seize 
the goods for or in respect of which such tolls 
ought to have been paid, or any other goods 
belonging to the party which shall pass on or along 
the railway, <fe detain the same until payment of 
the tolls charge's ; &, if the goods are not 

redeemed within five days, the same shall be 
appraised & sold, such tolls & charges satisfied 
thereout, as the law directs in cases of distress for 
rent -Held : where the co. seized & sold without 
complying with these several conditions no 
demand of the tolls having been made, & the 
seizure not having been made by “ the person to 
whom the tolls ought to have been paid,” & the 
sale having taken place without an appraisement, 
they became trespassers ab initio. — North, etc. 
(Assignees of Brior) v. London & South 
Western By. Co. (1863), 14 C. B. N. 8. 132 ; 2 
New Rep. 33 ; 32 L. J. C. B. 156 ; 143 E. R. 395. 

Trespass to land.]— Bart 11., Sect. 4, ante. 


Sect. 4.— WHO MAY BE UABLE. 

See, generally, Bait I., Sect. 2, ante. 

474. Person receiving goods from another. I — 
Day V. Austin (1595), Owen, 70 ; 74 E. R. 908. 

475. .] — A ijerson who knowingly receives 

from another a chattel which the latter has wrong- 
fully seized, & afterwards, on demand, refuses to 
give it back to tlie owner, does not thereby 
become a joint tresjiasser, unless the chattel was 
seized for his use. — Wilson v. Barker (18.33), 4 
B. & Ad. 614 ; 1 Nev. & M. K. B. 409 ; 110 E. R. 
587. 

Annotation .'—Refd. Eastern Construction Co. v. Nationa 
Trust Co. & Schmidt, [1911] A. C. 197. 

476. Lawful custodian of goods distrained — 
Where distress wrongful.] — Trespass vi et armis 
does not lie against a pound keeper merely for 
receiving a distress, though the original taking be 
tortious. Sccus, if lie exceed his duty <fe assent 
to the trespass. — Badkin v . Bowell (1776), 2 
Cowp. 476 ; 98 E. R. 1195. 

Annotation .-—Mentd. Brandling v. Kent (1785), 1 Term Rep. 
60. 


PART III. SECT. 8. 

4691. What constitutes.] — Doft.,hav 
ng entered on the premises of pltf. 
to distrain for rent, confessedly duo 
though It was, & having sold the 
oods of pltf. distrained on without 
avlng given the notice required by 
Statute, was a trespasser in his first 
act & in every subsequent act of his 
proceedings. — Cornelius t». Burton 
(1873), ON. 8. R. (3 G. & O.) 337.— 


469 ii. .1 — Hoover v. Craig & 

Hunter (1885), 12 A. R. 72.— CAN. 

469 ill. .}--Qu. ; if a mtgee. 

rightfully seize, but unlawfully sell, 
the mtged. goods he Is a trespasser 
ab initio. — Dedbrick v. Ashdown 
(1888), 16 S. C. R. 227 ; 4 Man. L. R. 
139.— CAN. 

469 iv. .] — The notice of sale 

being bad. defts. In an action for 
illegal distress are trespassers ab 
inino.— Canadian Canning Co. v. 


Fagan (1906), 12 B. C. R. 23 ; 3 

W. L. R. 38.— can. 

469 V. .] — Whore process Is 

irregular only, & not void, the action 
Is on the case, trespass not being 
maintainable imtil the process is sot 
aside ; but where the process la void 
& a mere nullity, trespass lies. — 
Hicks v. McCune (1921), 49 O. L. R. 
41 ; 68 D. L. R. 431 ; 19 0. W. N. 
423.— CAN. 
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477. Corporations.] — Maund v. Glamoboan- 
SHIRB Canal Co. (1840), cited in 11 L. J. M. C. 
at p. 136. 

Annotation: — ^Reld. R. r. Birmingham & Gloucester Ry. 

(1842), 11 L. J. M. C. 134. 

.1 — See , also , Corporations, Vol. XIII., 

p. 404, Nos. 1268, 1259. 

478. Receiver appointed by debenture holders of 
company — Transfer of business to company act of 
bankruptcy.] — Where the transfer of a debtor’s 
business to a co. is subsequently set aside as an act 
of bkpcy. to which the title of the trustee in 
bkpcy. relates back, & the business of the co. has 
in the meantime been carried on by a receiver 
appointed by the debenture-holders of the co. the 
receiver is liable as a trespasser to account to the 
trustee for the assets, if any, of the debtor which 
may have come to his hands or for the value of 
them. — Re Goldburg (No. 2), Ex p. Page, [1912] 
1 K. B. 600 ; 81 L. J. K. B. 003 ; 19 Mans. 138 ; 
sub nom . Re Goldburg, Ex p. Page (Trustee) v. 
8ILVERSTONE, Magna & DucK, 100 L. T. 431. 

In respect to taking timber.] — See , generally , 
Agriculture, Vol. II., pp. 61-93. 


Sect. 5. — REMEDIES. 

Sub-sect. 1. — In General. 

479. Forcible resistance to seizure — Assault com- 
mitted on trespasser during resistance.] — Polktn- 
HORN V. Wright, No. 202, ante. 

480. .] — To an action of assault & 

battery, deft pleaded that he was possessed of a 
horse & gig, which were upon a public highway, & 
that pltf . seized the horse & attempted to dispossess 
deft, of the hoi'se & gig, & was driving them away 
& dispossessing deft, of them, 6c would, in breach 
of the peace, have dispossessed him of them, 
wherefore deft, defended his possession of them, 
& resisted pltf.’s endeavour, 6c, in so doing, com- 
mitted the assault ; — Held : evidence which 
showed that plif. seized deft.’s horse for the pur- 
pose merely of obtaining his name & address, did 
not support the plea. — Gaylard v. Morris (1849), 


3 Exch. 696 ; 18 L. J. Ex. 297 ; 13 L. T. O. S. 
119 ; 154 E. R. 1025. 

481. Recovery of damages in replevin action — 
Bar to claim for damages in trespass.] — Gibbs v. 
Oruikshank, No. 84, ante. 


Sub-sect. 2. — Recapture. 

482. Right to recapture.] — Anon. (1659), 
Moore, K. B. 18 ; 72 E. R. 410. 

483. No bar to action for damages.] — Recovery 
in trespass for taking of goods is no bar to an 
action upon the case for trover. — Laicon v. 
Barnard (1626), Hut. 81 ; 123 E. R. 1115 ; sub 
nom, Lacon v, Barnard, Oro. Oar. 35. 

Annotations: — Oonsd. Wataon v. Norbury (1649), Sty. 201 ; 

Putt V. Royston (1682), 2 Show. 211. Refd. Buckland v. 

Johnson (1854), 15 C. B. 145. 

484. Right to use force.] — Shingleton v. 
Smith (1699), 2 Lut. 1481 ; 125 E. R. 816. 
Annotation : — Refd. Weaver v. Bush (1798), 8 Term Rep. 78. 

485. .] — The owner of goods may retake 

them by force from a person wrongfully refusing 
to deliver them up. — R. v. Milton (1827), Mood. & 
M. 107 ; 173 E. R. 1097 ; aub nom, R. v, Mitton, 
3 0. & P.31, N. P. 

486. .] — The owner of goods, or his servants 

acting by his command, which arc wrongfully in 
the possession of another, may justify an assault 
in order to repossess himself of them, no unneces- 
sary violence being used. 

To a count for assaulting pltf., defts. pleaded that 
pltf. had wrongfully in his possession dead rabbits 
belonging to Marquis of E., & was about wrongfully 
& unlawfully to carry away & convert them to his 
own use, whereupon defts., as the servants of the 
Marquis, & by his command, requested pltf. to 
refrain from carrying away 6c converting the 
rabbits, which he refused to do, wliereupon they, 
as the servants of the Marquis, 6c by his command, 
molliter rnaniis i mpoaxierunl, using no more force 
than was necessary to take the rabbits from him : — 
Held: a good plea. — Blades v, Higgs (1861), 
10 C. B. N. S. 713 ; 30 L. J. C. P. 317 ; 4 L. T. 551 ; 


PART III. SECT, 4. 

477 i. Corporations.] — O’Neill v. 
Dkouav 6c Waterford County Coun- 
cil, [1914] 2 1. R. 495.— IR. 

p. Attonuif .] — An attorney indors- 
ing a writ of possession 6c ft. fa. in 
ejectment, the proceedings on which 
were ultimately set aside for irrogu- 
lanty : — Held : liable for the trespass 
committed by the shorifl' in executing 
the same. — Benson v. Connor (1857), 
G O. P. 350.— CAN. 

Q. .1 — Where, after deft, had 

paid & satisfled a judgment recovered 
agalupt him, pltf.'s attorney, eu'ting 
under pltf.’s Instructions, issued _ 
fi. fa. under which deft.’s goods were 
taken in execution : — Held : pltf. & 
the attorney were jointly liable as 
trespassers.— Mooney v. Mauohan 
(1875), 25 C. P. 244.— CAN. 

J* — .] — Deft,, a division ct. balllfP, 

refused on demand to give up the 
to pitfs. until he should con- 
sult the attorney who told him to 
iMe his own judgment : — Held : this 
md not make the attorney a wrong- 
doer, & anawerablo for the bailiff's 
conduct.— Stewart v. Cowan (1877), 
40 U. C. R. 346.— CAN. 

t. Execution creditors.] — Claimant of 
goods seized, by accepting an inter- 
pleader order, does not waive his 
right to bring trespass against the 
execution creditor for seizing & selling 
V. SToaasa (1863), 
10 U. O. R. 262.— CAN. 
a. .] — ^may V . Howland, Finch 


& Webb (1859), 19 U. C. 11. 66.— 

CAN. 

b. Justification by stra7iocr.] 

— Oliphant V. Lkhlie & Bkoddy 
(1865), 24 U. C. R. 398.— CAN. 

0. .] — Slaight V. West (1866), 

25 U. C. R. 391.— CAN. 

d. .] — Where cither the exe- 

cution pltf. or his attorney direct 
the seizure of particular good®, they 
are liable, but not wiioro the writ is 
given to the oflacer to he acted upon 
in the usual course & with uo special 
direction. — P hilups r. Findlay (1807), 
27 U. C. R. 32.— CAN. 

0. .] — PiDGEON r. Milligan 

(1871), N. B. Dig. 282.— CAN. 

f. .] — Wilkinson v. Uakvey 

(1887), 15 O. R. 340.— CAN. 

g. .] — Whore a writ of attach- 

ment against the goods of a debtor 
has primd farie been properly issued 
on statutory grounds Sc without malice, 
& the creditor had reasonable 8c pro- 
bable cause for issuing it, & it Is 
afterwards set aside upon proof by 
the debtor that the gromids ou which 
It was issued did not in fact exist, the 
creditor is not liable in trespass. — 
Thomson v. Whitman, [1924] 3 

D. L. R. 1012 ; [1924] 2 W. W. R. 89. 
—CAN. 

h. .] — Seizure of personal pro- 
perty In execution of a decree is not 
an act of the ct., but one of the 
party himself seeking execution, for 
which he Is liable if any trespass be 


committed on tho property of a 
stranger. — Mabsamat Subjan Bibi e. 
Sheikh Sariatukea (1869), 3 B. L. R. 
A. C. 413 ; 12 W. R. 329. -IND. 

k. .1 — Roy Rash Behary Lal 

V. Bibke Wajan (1869), 12 B. L. R. 
208, n. ; 11 W. R. 516.— IND. 

l. .] — A judgment -credit or who 

attaches property which docs not 
belong to his judgment -debtor com- 
mits a trespass, for wbleh be i® ro- 
sponeiblo In damages, even though ho 
may have acted without malice & 
mlstakonlv. — Daaiodhau Tul-taram v. 
L.vllu Kiiuhaldab (1871), 8 Bom. 
A. C. 177.— IND. 

m. .1 — Green v. Brown (1849), 

13 I. L. R. 329.— IR. 

n. .] — Strattkn V. Lawless 

(18G1), 14 1. C. L. R. 432.— IR. 

o . .] — Power v. Flemivo & 

O’Donnell (1870), I. R. (4) C. L. 
404.— IR. 

aa. Division court clerk.] — Oaron v, 
Graham (1859), 18 U. C. R. 315. — 

CAN. 

bb. Justice of the peace.] — The judg- 
ment of an Inferior ct.. Involving a 
question of Jurisdiction, is not con- 
clusive ; therefore, a justice of the 
peace is liable in an action of trespaas 
for issuing an execution on a judgment 
recovered before him in a case in 
which he had no jurisdiction because 
the title to land came in question, 
though the Judgment remains un- 
reversod. — Pickett v. Perkins (1868) 
12 N. B. H. (1 Han.) 131.— CAN. 
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Teespass. 


Sect, 6. — Remedies: Sub-sects. 2 d: 3, A. <&: B. 
Sect. 6 : Sub-sect. 1.] 

26 J. P. 743 ; 7 Jur. N. S. 1289 ; 142 E. R. 634 ; 
evhsequent proceedings {ISQ6)AI H. L. Cas. 021, H.L. 


Annotations .-—'Retd. Chambers v. Miller (1862), 13 C. B. 
N. S. 125 ; Hemralnjra v. Stoke Poges Golf Club, 11920] 
1 K. B. 720. Mentd. Musgrave v. Poster (1871), 24 L. T. 
614. 


487. The Benchers of an Inn of Court 

being engaged in an inquii'y into the conduct of a 
barrister, a member of the Inn, especially in rela- 
tion to certain transactions in a co. ; he produced 
before them a director as a witness in his favour : 

they, having procured, from the solr. of the co., 
a manifold letter book containing copies of letters 
to & from divers persons, mostly relating to the 
affairs of the co., but containing also two or three 
private letters, cross-examined Iiim therefrom ; he 
afterwards asked for it, in order, as he said, to 
offer an explanation, & having got it, put it in his 
pocket & declared ho should keep it, &, when 
requested, refused to return it ; whereupon they 
directed their porters to retake it by force ; in an 
action for the assault, they justified, on the above 
facts, & it ai)pearedthat he had bought & paid for 
the book in blank Held : unless the book was 
the private, j^ersonal book of pllf, they had lawful 
possession, & lie had no right to retake it. — 
Hud&ok V. Slade (1862), 3 P. & F. 390. 


Sub-sect. 3. — Damages. 

A. In General. 

488. Whether damages recoverable — Trespass to 
animals — Necessity for special damage.]— Slateii 
V. Swann, No, 439, ante. 

Trespass by anlmals—Selzure of animal.] — 

See Animals, Vol. II., p. 229, No. 196. 

Damage through wrongful sale by sheriff 

— Loss sustained after interpleader order.] — See 
Interpleader, Vol. XXIX., p. 484, No. 345. 

Illegal, irregular, or excessive distress.] — 

See Distress, Vol. XVIII., pp. 386-392, Nos. 
1258-1346. 

489. Effect of recovery of damages — Against one 
co-trespasser.]— Brown v. Wootton (1605), Cro. 
.Tac. 73 ; Moore, K. B. 762 ; 79 E. R. 62 ; sub nom. 
Broome v. Wooton, Yelv. 67. 


Annotations: — Consd. Lechmere r. Fletcher (1833), 1 Cr. & 
M. 623 ; KiiiK r. Hoare (1844), 2 Dow. & L. 382 ; Biickland 
V. .Tohnson (1854), 15 C. B. 145. Apld. Brinsmoad v. 
Harrison (1872), L. H. 7 C. P. 54 7, Eeld, The Koursk, 
[1924] P. 140. Mentd. Greenlands v. Wllmhurst & 
London Assocn. for Protection of Trade, [1913] 3 K. B, 


490. Right of defendant to retain goods.] — 

Blunt v. Basset (1626), Beni. 171 ; 73 E. R. 
1033. 


Assessment of damages — Question for jury.] 

See Damages, Vol. XVII., pp. 155, 175, Nos, 
579, 774-779 ; Revenue, Vol. XXXIX., p. 223, 
Nos. 34, 35. 

Measure of damages.] — See Sub-sect. 3, B., 

post. 

491. Proceeds of sale of goods taken — Payment 
to plaintiff — Whether grounds for mitigation of 
damages.] — In an action for trespass in taking 


pltf.’s goods, deft., having pleaded only the 
general issue, cannot, even in mitigation of dam- 
ages, give in evidence a repayment by him, after 
action brought, of money produced by the sale of 
the goods. In trespass for taking pltf.’s goods, 
not guilty being pleaded, & pltf. having proved 
deft., an attorney, delivered a fi. fa. to the sheriff, 
who thereupon took the goods, qu. : whether 
deft, may give in evidence a judgment on which 
the fi fa. issued. — Bundle v. Little (1844), 6 
Q. B. 174 ; 13 L. J. Q. B. 311 ; 3 L. T. O. S. 100 ; 
8 Jur. 668 ; 115 E. R. 68. 

492. Price of goods retaken by unpaid seller — 
Whether set-off against damages recovered by 
buyer.] — person having obtained several very 
valuable articles without paying for them, the 
tradesmen, on hearing that he was reputed to be 
a swindler, went to his house, gained admittance, 

6 broke open an inner door, & took away part of 
the goods, lie brought an action of trespass, the 
jury gave him a verdict, & the ct. refused to reduce 
the damages by allowing the tradesmen to set off 
against it the amount of the debts due to them. — 
HawivINs V . Baynes (1823), 1 L. J. O. S. K. B. 
167. 

493. .] — Pltf. having purchased goods 

of deft., secretly absconded with the goods before 
he paid for them ; deft, followed him, & forcibly 
retook the goods: — Held: in trespass for taking 
them, the measure of damage was the value of the 
goods, & the jury could not consider the debt 
due from pltf. to deft., or treat it as reduced by 
the retaking. — Gillard v. Brittan (1841), 1 
Dowl. N. S. 424 ; 8 M. & W. 575 ; 11 L. J. Ex. 133 ; 
151 E. R. 1168. 

Annotations: — Apld. Edmonson v. Nuttall (1804), 17 C. B. 

N. S. 280. Consd. Johnson v. L. & Y. Hy. (1878), 3 C. P. D. 

499. Refd. Lee v. Cooke (1857), 2 H. & N. 584. 

.] — See, now, R. S. C., Ord. 19, r. 3. 

494. Effect of payment into court.] — After 
verdict, a plea of payment into ct. will bo held 
good in an action of trespass to the pltf.’s goods & 
person, notwithstanding the exception in Civil 
Procedure Act, 1833 (c. 42), s. 21. — Aston v. 
Perkes (1846), 15 M. & W. 385 ; 15 L. J. Ex. 241 ; 

7 L. T. O. S. 92, 180 ; 153 E. R. 899. 

Annotations : — Refd. Key v. Thlmblcby (1851), 6 Exch. 692 ; 

Thompson v. Sheppard (1854), 4 E. & B. 53. 

B. Measure of Damages. 

495. Where no special damage proved.] - - 
Slater v. Savann, No. 439, ante. 

496. .] — In an action of damages for taking 

goods under irregular legal process where special 
damage is alleged & claimed but not proved, pltf. 
is nevertheless entitled at least to nominal damages, 
or to such substantial damages as the jm'y think 
adequate. — Mudhun Moiiun Dos.9 v. Gokul Doss 
(1866), 10 Moo, Ind. App. 663 ; 19 E. R. 1085 ; 
sub nom. Doss v. Doss, 14 L. T. 046 ; sub nom. 
Mudun Mohun Doss v. Gokul Doss, 14 W. R. 
590, P. C. 

497. Goods seized under judgment subsequently 
set aside — Costs of proceedings.] — Deft., on whoso 
application a judgment has l3een set aside for 
irregularity in practice, without costs, cannot 
recover such costs as damages in an action of tres- 
pass against idif.’s attorney, for taking his goods 


PART III. SECT. 6, SUB-SECT. 3.— A. 

r. Whether damages recoverable .] — 
Buohs V. Huber (1858), 15 U. C. R. 
625.— CAN. 

PART III. SECT. 6, SUB-SECT. 3.— B. 

t. General rule.] — In trespafis, the 
Inquiry l8, what damas^ea ^11 com- 
pensate or restore pltf. financially to 
his originaj position as nearly as 


possible at the time when the trespass 
was committed. — Union Bank op 
Canada v. Ridkau Lumber Co. (1902), 
23 C. L. T. 11 ; 4 O. L. R. 721 ; 1 
O. W. R. 764.— CAN. 

a. Difference between value at sale 
<6* seizure.] — Where sheep had been 
wronrfully seized by deft., & trans- 
ferred by him to hla creditor who 
sold them. & a mtffoo. of the sheep 


had recovered from the person selUnEi 
the value at the time or the sale, as 
damages for the conversion : — Held : 
pltf., the mtgor., could recover. In 
trespass against the person who so 
seized, the difference between such 
value & the value at the time of 
seizure. — Cavk v. Beveridge (1877), 
8 V. L. R. (L.) 302.— AUS. 

b. Value of goods seized,] — In tros- 
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under colour of the judgment. — L oton v. Deve- 
BEUX (1832), 3 B. & Ad. 343 ; 1 L. J. K. B, 103 ; 
110 B. R. 129. 

Annotations : — Distd. Prltchet v. Boevev (1833), 1 Cr. & M. 
775. Eefd. Codrington v. Lloyd (1838), 8 Ad. & El. 44U. 

498. — ^ — .] — In trespass for taking pltf.’s 

goods in execution under a warrant of attorney & 
judgment which were afterwards set aside as 
illegal, pltf. cannot claim as part of the damage 
his costs incurred in vacating the warrant of 
attorney & judgment. — Holloway v. Turner 
(1845), 6 Q. B. 928 ; 14 L. J. Q. B. 143 ; 4 L. T. 
O. S. 372 ; 9 Jur. 160 ; 115 E. R. 349. 

Annotations : — Distd. Foxall v. Barnett (1853), 2 E. & B. 

928. Befd. Abthorp v. Bodlord & Cambridge Ry. (1863), 
8 L. T. 200. 

499. Removal of goods —Natural consequences of 
removal.] — A person who has moved the goods of 
another without a lawful right to do so, even to 
put it out of the way : — Held : liable only for the 
natural consequences of the removal. — Walker v. 
Sheerman (1862), 3 F. & F. 259. 

500. Trespass by animals.] — The damage in re- 
spect of which trespassing animals may be dis- 
trained damage h^asant is not confined to damage to 
the freehold, but includes injui'ies to other animals. 
— -Bodkn V. Roscoe, [1894] 1 Q. B. 608 ; 58 J. P. 
368 ; 42 W. R. 445 ; euh nom. Koscoe v. Boden, 
03 L. J. Q. B. 767 ; 70 L. T. 450 ; 10 T. L. R. 317 ; 
10 R. 173 ; sub nom, Roscoe v. Roden, 38 Sol. 
Jo. 291, D. C. 

Trespass to animals.] — See Damages, Vol. XVII., 
p. 123, Nos. 320, 321. 

Destruction of libellous picture.]— >8ee Libel, 
Vol. XXXII., p. 11, No. 14. 

Taking minerals.] — See Mines, Vol. XXXIV., 
pp. 054-657, Nos. 537-572. 

Wrongful seizure under bill of sale.] — See Bills 
op Sale, Vol. VII., pp. 133-135, Nos. 756-762. 

Illegal execution.] — See Execution, Vol. XXI., 
pp. 515, 544, Nos. 911,1195. 

Illegal, Irregular & excessive distress.] — See 
Distress, Vol. XVII., pp. 368, 369, 387-392, Nos. 
1090-1092, 1277-1283, 1289-1301, 1331-1337. 


Sect. 6.— DEFENCES. 

Sub -sect. 1. — Denial op Plaintiff’s Right of 
Ownership or Possession. 

501. Whether good defence.] — In trespass for 
taking goods a justification which denies pltf.’s 
right of property, must show that he was possessed. 
— ^Hallet V. Bibt (1697), 1 Ld. Raym. 218 ; 
12 Mod. Rep. 120 ; 3 Salk. 272 ; 5 Mod. Rep. 248 ; 
Garth. 380 ; Skin. 674 ; 91 E. R. 1042 ; sub nom. 
Holler v. Bush, 1 Salk. 394. 

Annotations : — Mentd. Wilson v. Hobday (1816), 4 M. & S. 

120 ; Thompson v. Farden (1840), 1 Man. & G. 635. 

502. .] — Davis v. Nest, No. 402, ante, 

503. .] — In trespass for taking goods, the 

plea that the goods were not the goods of pltf. puts 
no more in issue than the plea of not guilty did 
formerly ; & if pltf. shows that lie was in the 
peaceable possession of the goods when they were 
taken, deft, will not be allowed to show that th(; 
goods were the property of a third person. — Ash- 
more V, Hardy (1836), 7 C. & P. 501 ; 173 E. R. 
222. 

604. .] — Trespass for seizing A taking 

certain goods. Plea, tliat the goods were not the 
property of pltf. : — Held : deft., under this plea, 
might give in evidence a judgment in his favour 
in the Peveril Gt., & execution thereon, under 
which the alleged trespass was committed. — 
Ashby v, Minnitt (1838), 8 Ad. & El. 122 ; 3 
Nev. & P. K. B. 231 ; 1 Will. Woll. & H. 155 ; 112 
E. R. 782 ; sub nom, Ashley v. Minnett, 7 L. J. 
Q. B. 133 ; 2 Jur. 888. 

605. .] — The rules of a society established 

for the puri>ose of providing the shareholdei*s with 
canal boats, i)rovidcd that as soon as a certain 
suiri was raised, a boat should be ordered by &; 
for a particular number selected by lot, to whom 
on the dissolution of the society, the boat should 
belong, the holder in the meantime paying to the 
soch‘ty for the use of it 5 per cent, on the sum 
expended by tlie society in its completion, “ as 
such boat shall not be the property of the member 
to whom the same shall be allotted, until the 


pasH for taking timber, tho ct. refiisod 
to disturb tho verdict on the ground 
that the damages were beyond the 
value of the logs token. — Flint v. 
Riki) & Corby (1854), 11 U. C. R. 
444.— CAN. 


c. cC’ interest.] — In an ordi- 

nary action of trespass for taking 
goods, the measnro of damages Is tho 
value of tho goods when taken (which 
the Jury may estimate liberally) & 
interest. — Maxwell v. Crann (1856), 
13 U. C. R. 253.— CAN. 

d. cf’ compensation for incmi- 

eeniencc.] — In the I'cmoval of pltf.’s 
goods by the bheriff, pltf.’s loom was 
taken down & Injured, but tho posses- 
sion was restored to him with his other 
goods : — Held : ho was not entitled 
to damages for tho loss of time & 
work consequent on his not having 
*’<JPalrod tho loom ; & the true measure 
of damages could not have exceeded 
the value of the article damaged at tho 
time of the trespass, & compensation 
lor any temporary inconvenience 
occasloiiod by its sudden removal. — 
Jenson v. Connor (1857), 6 C. P. 
356. — CAN. 


‘J — Vkddkr V. Chadsky 

(1884), 1 B. O, R., pt. 2. 76. —CAN. 

- f- r— *,1 — bAw V. Madden (1909); 
11 W. L. R. 6.— CAN. 


, cC* damages for injury t 

White v. Cusak (1909) 

CAN^' ^ 


„ J'- r-1 — Haooanv. Pasley(1878), 
2 L. R. Ir. 573.— IR. 

k. * .] — ^Although on action may 


bo for trespass to goods as well as 
for trover & detinue, yet, unless 
circumstances of aggravation are 
shown, tho measure of damages is the 
value of tho goods wdth interest, as in 
trover. — SMiriiiKS v. Universal Sup- 
ply Co., Ltd. (1904), 23 N. Z. L. R. 
1090.— N,Z. 

l. Loss of jjrnfits.] — Auoer r. Cook 
& Roller (1876), 39 U. C. R. 537.— 

CAN. 

m. Difference bettveen goods seized 
rent due.] — After a tender tho goods 
distrained (illegally so, in the first 
place) were sold by tho baillfl : — Held : 
by reason of the illegal distress pltf. 
would be entitled to recover as damages 
the difference between tlie goods & the 
rent duo ; hut, as tho sale was after 
the tender, pltf. could recover tho full 
value of the goods. — Howell v. 
Listowel Rink & Park Co. (188C), 
13 O. R. 476.— CAN. 

n. For wrongful & violent entry 
<S? seizure.] —Johnston v. Dominion 
kSteel & Iron Co. (1901), 21 C. L. T. 
311.— CAN. 

By public officer.] — Win 
Gat V. Johnson (1908), 1 Saak. L. R. 
470 : 9 W. L. R. 293.— CAN. 

p. Injury to credit d* rejndation.] 
— SE]vn*LE v. Sawyeh-Mahhky Co. 
(1910), 13 W. L. R. 428.— CAN. 

Q. Depreciation of goods.] — In an 
action for trespass to goods tho fact 
that they cannot be made as good as 
they were before tho trespass Is not a 
ground for bolding them worthless. 
In such a case. If the goods still exist, 
the damages to which pltf. is entitled 


are meohured by tho extent to w’hicb 
the goods have been deprcelated. — 
Smith v. Standard Trusts Co. 
(Man.), 11918] 3 W. W. R. 7G2.— CAN. 

r. Loss sustained by deprivation of 
use of goods.] — Deft, seized & con- 
verted the goods of pltf. before tho 
latter was discharged as an insolvent : 
— Held : after his discharge pltf. 
might maintain trespass to recover 
damages for the loss lie had sustained 
by being deprived of the use of his 
goods for tho period between tho com- 
mission of the trespass tc the assign- 
ment of his property to the provisional 
OHsi^ee. — Aspinall v. Arrovi' (1837), 
Jo. & Car. 145 ; 1 1. L. R. 261.— IR. 

t. .1 — Peters v. Joseph (1877), 

3 N. Z. Jiu‘. N. S. 142.— N.Z. 

PART III. SECT. 6, SUB-SECT. 1. 

501 i. Whether good defence.] — 
Stewart r. Jarvis (1868), 27 U. C. R. 

467.— CAN. 

a. Justification under execution.]-- 
A shertff sued in trespass or trover for 
taking goods seized under execution 
can justify under tho execution without 
showing the judgment. — C rowe v. 
Ada]MH (N. S.) (1892), 21 S. C. R. 342. 
—CAN. 

b. Any valid ground. ] — Trespass may 
he justified upon any valid gi*ound, & 
that although some invalid reason may 
have been ^ven at the time of tho 
trespass. — Dkderiok v. Ashdown 
(1888), 15 S, C. R. 227; 4 Man. L. R. 
139.— CAN. 

aa. Property delivered to avoid exe- 
cution.] — in trespass for taking hay, 
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Sect, 0. — Defences : Suh-sects, 1, 2 <£? 3.] 

Bociety shall be discontinued, but belong to the 
committee for the time being in trust for the 
society” ; & further stipulated that, imtil the 
dissolution of the society, every boat should be kept 
in good repair ” by the member to whom the same 
shall be allotted ; & at such dissolution the boats 
shall become the absolute property of the respec- 
tive persons to whom they shall have been al- 
lotted.” The rules also provided that if any 
member, ” after he shall have obtained a boat by 
allotment, shall make default in paying the 
remainder of his subscription money, forfeits, & 
interest, in respect of every share he may hold in 
this society, when due, it shall be lawfid for the 
committee, without any notice whatever, to seize 
every such boat so allotted to such defaulter, 
& let out the same for hire, for the benefit of all 
the members of the society ; & the defaulter 

shall not be entitled to resume the possession of, 
or use such boat, until the expiration of three 
calendar months after he shall have fully paid all 
subscriptions, forfeits, & interest due from him.” 

W., a member of the society, became the 
allottee of a boat, & subsequently sold it to A., his 
landlord, for a certain sum credited to W. in his 
rent, A. at the time not having notice of the 
natme of the title of W. who subsequently became 
a defaulter to the society, who thereupon seized 
the boat ; — Held : the society was entitled to the 
boat as against W., & aemble ; the special facts 
might be given in evidence imdcr a ijlea of not 
possessed to a declaration in trespass by A. — 
ArrwooD v. Hill (1852), 19 L. T. O. S. 353. 

506. .] — Bago ALLEY V. Davey (1857), 29 

L.T. O.S.211. 


a compensation for the special damage he sustains 
by an irregular distress ” in an action of trespa^ 
or on the case ” is, that he must bring trespass, if 
the irregularity be in the nature of an act of tres- 
pass, & case, if it be in itself the subject matter of 
an action on the case. — Messing v, Kemble 
(1809), 2 Camp. IIB ; 170 E. B. 1099, N. P. 

.] — SeCt also. Public 

Authobitibs, Vol. XXxVIII., p. 87, No. 030. 

Illegal, irregular & excessive distress.] — 

See CoRPORA'noNS, Vol. XIII., p. 337, No. 700 ; 
Distress, Vol. XVIII., pp. 392, 393, 410-412. 
Nos. 1338-1340, 1603-1627 ; Poor Law, Vol. 
XXXVII., p. 216, No. 100. ^ ^ 

510 . Distress damage feasant.] — In tres- 

pass vi et arrnis for taking pltf.’s goods in Dale, 
deft, cannot plead in justification generally, that 
the place where is his freehold, & that the goods 
were there damage feasant. — Elwis v, Lombe 
(1704), 0 Mod. Rep. 117 ; 87 E. B. 875 ; sub nom, 
Helvts V, Lamb, 2 Salk. 453. 


AuvnoUxtiona : — Reid. Lambert v. Stroother (1740), 'VVille'^, 
218 ; Martin v. Kosterton (1776), 2 Wm. Bl. 1089. 

511. .]— Anon. (1709), 2 Salk. 643 ; 


91 E. B. 542. ^ ^ 

Annotation N.P. Taylor v. Eastwood (1801), 1 East. 212. 

512. .1 — In trespass for taking & 

driving pltf.’s cattle, to which there was justifica- 
tion that deft, was lawfully possessed of a certain 
close, & that he took the cattle there damage 
feasant pltf. may specially reply title in another, 
by whose command he entered, etc., & it does not 
vitiate the replication that it unnecessarily 
proceeded farther to give colour to deft.- — Taylor 
V, Eastwood (1801), 1 East, 212 ; 102 B. R. 83. 


Annotaiion : — Montd. Itichards v. Fry (1838), 7 L. J. Q. B. 
68 . 


Sub-sect. 2. — Distress. 

607. Whether good defence — Unauthorised per- 
son acting as bailiff — Distress subsequently ratified.] 

— Anon. (1687), 2 Leon. 190; Godb. 109; 74 
E. B. 473. 

Annotations ; — Consd. Wilson v. Tummon & Fretson (1843), 

12 L. J. 0. P. 306. Refd. Britton v. Cole (1607), 12 Mod. 

Rep. 175 ; Lucas v. NockollB (1833), 10 Bing. 167. 

508. Stranger assisting baiUff.]— To trespass 

for entering a house & taking goods, deft, may plead, 
that he entered in aid of a bailiff, A took the goods 
of another. — Templeman v. Case (1711), 10 Mod. 
Bep. 24 ; 88 E. B. 008. 

609. Distress irregular— Irregularity in form 

only.] — Trespass will not lie for an irregular dis- 
tress, whore the irregularity complained of, is not 
in itself an act of tresiiass, but consists merely in 
the omission of some of the forms required in con- 
ducting the distress : — such as procuring goods 
to be appraised before they are sold. The true 
construction of the provision in Distress for Rent 
Act, 1738 (c, 19), s. 19, that the party may recover 


,] — See, also, Distress, Vol. XVIIl., 

pp. 430, 437, 442-444, Nos. 1730-1744, 1793-1813. 

513 , Seizure of goods already distrained,]- — 

Defts., as overseers of the poor, distrained the goods 
of a party for poor’s rates, under a warrant of a 
magistrate, such goods having been previously 
distrained by the landlord for rent, whose bailiff 
remained in possession. The magistrate at the 
time of granting the warrant, told the overseers 
not to distrain any property which might have 
been previously distrained for rent : — II eM : 
the overseers were not entitled to the protection 
of Constables Brotection Act, 1751 (c. 44), s. 0 ; 
& therefore, the landlord might maintain trespass 
against them, without a previous demand of the 
perusal & copy of the warrant. — Kay v. Grace 
(1831), 5 Moo. & P. 140 ; 1 Nev. & M. M. C. 231 ; 
sitb nom. Kay v, Grover, 7 Bing. 312 ; 9 Ij. J • 
O. vS. C. P. 112 ; 131 E. R. 120. 

514 , ,] — A plea in trespass for breaking & 

entering a messuage & seizing goods justified under 
a distress for rent due to deft, from A. B. The 
plea was held to bo sufficient without giving 
express colour to pltf., as deft, did not claim a 


which pltf. claimed to have been 
delivered to him by deft. In payment 
of a debt : — Held : evidence was 
admissible on the part of deft., to 
show that the hay was delivered to 
pltf. in order to prevent its being 
8 ei 2 ed on execution against deft., & 
that no property was Intended to pass 
to pltf.— Knowles v, Adams (1863), 
10 N. B. R, (6 AU.) 446.— CAN. 

PART III. SECT. 0. SUB-SECT. 2. 

614 i. Whether good defence,] — Re- 
plevin lies by the owner of laud for 
timber cut upon & taken away from 
it : & the proceedings will not be set 
aside, although the party taking tbo 
timber claims title to the land on which 


It was cut. — Lyons v. Oobam (1831), 
N. B. Dig. 685.— CAN. 

514 U. .1 — ^An admission by deft. 

that he had klUed pltf.'s ox & ought 
to pay for it, will not support an 
action of trespass for taking the ox, 
there being some evidence that the 
ox had been worked by deft., by 
consent of pltf.’s agent. — ^Branbeield 
V. Bishop (1836), 2 N. B. R. (Bor.) 
171.— CAN. 

614 ill. .1 — ^In trespass against a 

pound -keeper for seizure & selling 
pltf/s horse, deft.. In jnstlfylnK the 
act, because pltf. had not paid him 
the damages awarded according to the 
statute, must show that he was in a 
position to claim such damages, 8c sot 


out In his plea the existence of oJl 
those facts from which his right 
arises. — Brown v. Williams (1843), 
6 O. S. 656.— CAN. 

614 iv. .] — It is a good plea to a 

declaration in trespass for taking goods, 
that the goods were distrained for 
rent, & not being replevied within 
five days were appraised, & after such 
appraisement kept & detained in 
satisfaction of tlie rent. — Rogers v. 
Buntin (1843), 4 N. B. R. (2 Kerr) 
230.— CAN. 

614 V. .] — Campbell v.Wheelbr 

(1868), 12 N. B. R. (1 Han.) 269.— 

CAN. 

614 vl. .] — Long v. Monck 

(1872), 22 C. P. 387.— CAN. 
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poB£e^oig' ^itle^— GHibLiN v. Gregory' (1848), 

Distress lor one cause — Justification lor another.] 

—See Distress, Vol. XVII., p. 338, Nos. 726-730. 

Payment ol excessive sum demanded as damages 
— Whether recoverable In action lor money had & 
received.]— Distress, Vol. XVIII., p. 448, 
Nos. 1845-1847. 


Sub-sect. 3. — Execution. 

616. Whether good defence.] — When an action 
of trespass is brought for tlie taking of goods, how 
far deft, may bo allowed to prove a title to those 
goods under an execution, notwithstanding he has 
pleaded the general issue. — ^B anghan v. IjOTIIER 
(1734), 2 Bam. K. B. 462 ; 94 E. li. 013. 

616. Goods seized by bailiff- Action against 

sheriff.] — Trespass does not lie against a sheriff 
to recover damages for the seizure of property 
by his bailiff, under a writ of levari facias issued on 
a suit in the coimty ct., because the sheriff is, in 
such case, a judicial & not a ministerial officer. — 
Tinsley v. Nassau (1827), 2 C. & P. 582 ; Mood. 
& M. 52 ; 172 E. R. 265, N. P. 

Annotations : — Folld. Tunno v. Morris (1835), 2 Cr. M. & U. 
298. Refd. Pitcher r. Kint? (1838), 1 Per. & Dav. 297 ; 
Bradley r. Carr (1841), 3 Man. & G. 221 ; Houlden r. 
Smith (1850), 7 State Tr. N. S. 1039. 

617. .J— Trespass is not maintain- 

able against a sheriff, for the acts of the bailiff, 
in executing process on a judgment in the county 
rt.— Tunno v. Morris (1835), 2 Cr. M. & R. 298 ; 
1 Gale, 259 ; 6 Tyr. 949 ; 4 L. J. Ex. 234 ; 150 
E. K. 120. 

Annotation : — Distd. Hoiildon v. Smith (1850), 14 Q. B. 841. 

.J — See, also, Execution, Vol. 

XXI., p. 546, No. 1210. 

618. Action against judicial officer.] — 

'^I’ho steward of a court baron is a judicial officer ; 
& trespass ^11 not lie against him where his 
bailiff by mistake took the goods of B. under a 
I)recept commanding him to take in execution the 
goods of A. — Holroyd v, Breare (1819), 2 B. & 
Aid. 473 ; 106 E. Li. 439. 

Annotations : — Apld. Tlnslev v. Nassau (1827), Mood. ^ M. 
62 ; Timno v. Morris (1835), 2 Cr. M. & H. 298. FoUd. 
Bradley v. Carr (1841), 3 Man. & G. 221. Distd. Houldon 
V. Smith (1850), 14 Q. B. 841, Refd. Pe Yorrinptou, 
Rawea v. Rawos (1836), 6 L. .1. Ch. 114 ; St«rry r. Clifton 
(1850), 9 C. B, 110 ; Gclenr. HaU (1857), 2 H. & N. 379. 

619. — — - — — ,] — The steward of a ct, 

baron is a judicial officer, & is not liable for the 
acts of the regular bailiffs of the ct., in executing 
the process of the ct. 

But where the steward issued an attachment to 
compel deft.’s appearance, addressed t-o special 
bailiffs, nominated by the party who sued out the 
process, & who gave the steward an indemnity to 


protect him from the consequence of any mis- 
conduct of the bailiffs : — Ueld : he was liable for 
their act, in wrongfully seizing the goods of a third 
party. — Bradley v. Carr (1841), 3 Man. & G. 
221 ; 3 Scott, N. K. 521 ; 11 L. J. C. P. 22 ; 133 
E. R. 1123. 

Annotation Storry t?. Clifton (1850), 9 C. B. 110. 

620. Action against execution creditor.] 

— ^Where pltf. in the county ct. obtained a judg- 
ment, & execution was issued & a levy made by 
the bailiff of the ct., who seized the goods of 
pltf. in the action, who thereupon brought a suit 
for the trespass against pltf. in the action in the 
comity ct. : — Held : the act was that of the officer 
of the ct., & the action, if maintainable at all, 
could only be sustained against such officer. — 
Bryant v. Hatton (1848), Cox, M. & H. 179 ; 10 
L. T. O. S. 445, N. P. ; subseqiient proceedings, 11 
L. T. O. S. 87. 

621. .] — Deft, obtained a judg- 

ment in the county ct. against J., a brother of pltf. 
& a warrant of execution having issued to take 
J.’s goods, deft, by letter, informed the bailiff of 
the ct. that he “ had reason to believe in the 
possibility of a third person claiming the goods, 
etc. at the address given on the back of the execu- 
tion. He would, however, contest any claim that 
might be made, & he desired that the officer who 
levied would not in any way be deterred from 
putting the warrant in force, by reason of any 
party setting up a claim.” The warrant was 
accordingly executed at pltf.’s house, which was the 
address given on the writ, & certain goods of pltf. 
were seized as well as those belonging to J. An 
action was then brought by pltf. to recover 
damages from deft, for the i respass to his house & 
goods. At the trial several objections were taken 
by deft.’s counsel, & the judge nonsuited pltf. 
with leave to move on all the points taken : — 
Held : the nonsuit was perfectly correct. The 
letter to the bailiff did not necessarily make deft . 
liable to an action. It contained no express 
authority to seize the specific goods that were 
seized, but was simply a direction to the officer 
not to be prevented by any adverse claun from 
seizing goods that were liable to seizure ; or, in 
other words, to do his duty. Deft, therefore, as 
execution creditor, was not personally responsible 
for the wrongful act of the officer. — O ronshaw v. 
Chapman (1862), 7 H. & N. 911 ; 31 L. J. Ex. 277 ; 
0 L. T. 54 ; 10 W. R. 323 ; 158 E. R. 738. 

522. Process In inferior court.] — Where it 

is the regular course of proceeding of an inferior 
ct., on a verdict being found therein, for the judges 
of the ct. to issue execution for the debt in case of 
non-payment, & levy the amount, the fact of 
pltf.’s bringing his plaint in the inferior ct., <fe not 
countermanding the execution, renders him liable 


614 vil. .1— HAiAKvr r. WiLMO 

& Brown (1876), 40 U. C. B. 263.- 

vAN. 

/ 1 f d — 1)AI>K r. O’Bkil 

(1888), 26 N. B. B. 118.- CAN. 

614 ix. .]-~A plea justifyiag 

LrespasH on the ground of its ba^dn 
I taking a distres 

o®d, Jf It does not aver oomplianc 
^th the requirements of 9 & 1 
V. Kell 

(1867), 15 W. R. 995.~IR. 

PART III. SECT. 6, SUB-SECT. 8. 

61 B 1. IP hether good defence. ] — Tree 
will not lie against a person wh 
without authority procures the issu 
execution on a judgment ad 
ndtted to be valid & sntlsflod, & th 
seizure of pltf.’s goods thereunder.- 
* MoPhkrso] 

(1876), 39 U. C. R. 215.— CAN. 


616 ii. .] — After the commence- 

ment of an action in the Bupremo Ct. 

} )ltf.’8 claim was settled, but, in 
gnoranoe of the settlement, pltf.’s 
solr. signed Judgment & issued execu- 
tion, under which debtor’s goods were 
seized, but not sold : — field : an action 
for trespass was not maintainable, the 
process being valid & subsisting at 
the time it was acted upon. — B ogkhs 
V. Stavely {circa 1870), Mao. 437. — 
N.Z. 

5161. Goods seized hy bailiff — 

Action against sheriff.] — Von Mkykk 
V. Taylor (1874), 12 N. S. W. S. C. R. 
(L.) 252.— AUS. 

616 ii. .]~SwiM r. 

Sheriff, Cass. Dig. 2nd ed., 142. — 
CAN. 

616 at. .]— Crowe V. 

Adams (N. S.) (1892), 21 S. C. R. 342. 

—CAN. 


620 i. Action against 

execution creditor.] — Murphy v. Gold- 
man (1886), 7 N. S. W. L. R. (L.) 331 ; 
3 N. S. W. W, N. 23.— AUS. 

520 ii. .) — OsnoiiM, 

r. Bodthov (1886), 7 N. S. W. L. B. 
(L.) 193 ; 2 N. S. W. W. N. 90.— 
AUS. 

620 iii. — -.] — Fox V. 

Ahhwtn (1887), 8 N. 8. W. L. R. (L.) 
384 ; 4 N. S. W. W. N. 78.— AUS. 

620 iv. .] — Kerns v. 

Phelan (1869), 19 C. P. 288.— CAN. 

620 v. .] — Where 

judgment Is signed a day too soon & 
execution Issued, & the goods of deft, 
seized, an action for trespass will Ho 
against pltf. & his Bolr. upon the 
judgment & execution being set aside. 
— WARD V. Grut {circa 1868), Mac. 
560.— N.Z. 
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Sect. 6. — Defences: Svh-aects, 3, 4, 5 <Sc 6.] 

in trespass for the seizure, unless he justify under 
the process of the inferior ct. — C oomer v. Latifam 
(1847), 16 M. & W. 713 ; 16 L. J. Ex. 175 ; 163 
E. R. 1377. 

523. Irregular execution.] — Justices 

authorised by an Act of Parliament to proceed by 
warrant in execution, to enforce payment of rent 
to a CO. for gas supplied by that co., ought not to 
do so without a previous summons to the party 
against whom the warrant is to bo issued. 

Persons applying under such a stritute for a 
warrant, & who by themselves or their officer 
afterwards execute it, cannot sot up the warrant 
as their justification, in an action of trespass 
brought against them by the party whose goods 
have been seized under it. — Painter v. Liverpool 
Oil Gas Light Co. (1836), 3 Ad. & El. 433 ; 2 
Har. W. 233 ; 6 Nev. k M. K. B. 736 ; 6 I.. J. 
M. C. 108 ; 111 E. R. 478. 

Jnnotaiions : — Refd. Morrell r. Martin 0841), 3 Man. CL 

f>81 ; Ife Hammersmith Rent charge (1849), 4 Exch. 87 ; 

Hammond v, Rcndysho (1849), 13 Q. B. 860 ; Bes.scll 

V. Wilson (185.3), 20 L. T. O. S. 233 ; Labalmondloro r. 

tYost (1859), 5 Jur. N. 8. 789 ; Cronmire v. MacCJolla 

(1893), 9 T. L. H. 549. Mentd. Attwood v. Julllflc (1848), 

10 L. T. O. 8. 392. 

Execution against man cohabiting with 

woman — Seizure of woman’s goods.] — Sec 
Execution, Vol. XXI., p. 500, No. 750. 

Seizure under writ of extent — Writ subse- 
quently set aside.] — See Crown Practice, Vol. 
XVL, p. 228, No. 190. 

Seizure of goods of bankrupt.] — Sec 

Bankruptcy, Vol. V., p. 825, Nos. 7009, 7010. 

Seizure of goods sold by debtor — Sale 

to defraud creditors.]~/S'ce Execution, Vol. XXI., 
p. 517, No. 931. 

Seizure of goods let to debtor.] — 

Execution, Vol. XXI., p. 601, No. 756. 

624. Seizure of mortgaged goods.] — WJiorc 

a intge. deed embraces all present & future 
property on the premises mortgaged, & under an 
execution against the tenant, certain fixtures are 
sold ; gu. : whether, without proof that they 
existed before the dates of the mtge., the mtgee. 
can maintain trespass against the sheriff for selling 
& removing them. — ^Anon. (1846), 8 L. T. O. H. 
321 ; subscqiient proceedings^ siib nom. Biggs v. 
Laurie (1847), 8 L. T. O. S. 347. 

626, .] — In trespass for seizing pltf.’s 

goods, deft, pleaded a judgment recovered by C. 
against P., <fc a fi, fa. sued out thereon, directed to 
deft, as sheriff, commanding him to levy on the 
goods of F., by virtue of which deft, seized & took 
in execution “ the goods & chattels of F.,” quae 
eaieadem: — Held : bad on demurrer. — Harrison v. 
Dixon (1843), 12 M. & W. 142 ; 1 Dow. k L. 454 ; 
13 L. J. Ex. 247 ; 2 L. T. O. S. 151 ; 162 E. R. 
1146. 

Annotation: — Refd. Joues v. Chapman (1818), 2 Exch. 803. 

.] — Sec, also, County Courts, Vol. XIII., 

p. 453, Nos. 30-42. 


Hub-sect. 4. — ^Protection of 1’roperty. 

626. Protection of landlord’s goods — Where 
fraudulently removed by tenant.] — ^Fi.etcher v, 
Martllier, No. 355, ante. 

527. Protection of deceased relative’s goods — 
Reasonable precautions.] — near relative of 


deceased person being in tlio house at the death, 
removed some jewelry of deceased from one room 
to another. The exor, having brought trespass for 
this asportation, the jury found that deft, removed 
the goods bond fide for their preservation : — Held : 
this was no answer to the action. Semble : if 
deft, had proved not merely that the interference 
was made bond fide for the preservation of the goods, 
but that it was reasonably necessary, k that it 
was carried out in a reasonable manner, this 
would have constituted a good defence. — Kirk 
V. Gregory (1876), 1 Ex. D. 55 ; 45 L. J. Q. B. 
186 ; 34 L. T. 488 ; 24 W. R. 614. 

Annotations : — Distd. Kirhy v. Chcasiim (1913), 30 T. L. R. 

15. Refd. Cope v. Sharpe (No. 2), [1912] 1 K. B. 496. 

528. Intervention to prevent destruction of pro- 
perty.] — ^Anon. (1500), Keil. 88 ; 72 E. R. 251. 

529. -.] — Cope v. Sharpe (No. 2), No. 361, 

ante. 

630. Intervention to prevent interference by 
stranger.] — The only ground upon which the 
authority of a servant is traversable in an action 
of trespass, is, the protection of the person or 
property of a i^arty from the officious k wanton 
interference of a stranger, where the principal might 
have been willing to waive his right. — Dobree v. 
Napier (1836), 2 Bing. N. C. 781 ; 3 State Tr. 
N. S. 621; 2 Hodg. 84 ; 3 Scott, 201 ; 5 L. J. C. P. 
273; 132E. R.30J. 

Annotations: — Refd. Ryan v. Clark (1849), 14 Q. B. 65. 

Mentd. K. v. LeHlle (1860), 8 Cox, C. C. 269 ; Phillips r. 

Eyro (1870), L. R. 6 Q. B. 1 ; The M. Moxham (1875), 1 

P. I). 43 ; Companhia de Mocamblciue v. British South 

Africa Co., Be Sousa v. Same, [1892] 2 Q. 13. 358 ; Carr v. 

FraHs, Times, [19021 A. C. 176. 

Trespass to animals.] — Sec Animals, A^ol. II., 
pp. 214 217, Nos. 95-125. 


Sub-sect. 5. — Plaintiff’s Wrongful Act. 

631. Intermixture with goods of defendant — 
Goods indistinguishable.] —Anon. (1594), Popli. 
38 ; 79 E. R. 1156. 

632. .] — Warde V. Aeyre (1615), 2 

Bulst. 323 ; Cro. Jac. 366 ; 80 E. R. 1157 ; sub 
nom. Ward p. Eires, 1 Roll. Rep. 133. 

Anru)tai ions : —CoiLSd. Leeds v. Aniherst (1850), 20 Beav. 

239. Refd. Spence r. Union Marino Insec. (1868), L. R. 

3 C. P. 4 27. 

633. Removal of goods placed In defendant’s 
vessel by plaintiff.] — ^Anon. (1010), 1 Bulst. 96 ; 
80 E. R.794. 

534. Right exceeded by plaintiff — Goods removed 
to abate excess.] — In trespass for cutting lines of 
pltf. k throwing down linen thereon hanging ; 
deft, pleaded that ho was possessed of a close, k 
because the linen was wrongfully in k upon the 
close he removed it. Replication that J. G . 
being seised in fee of the close k of a messuage, 
with the appurtenances contiguous to it, by lease 
k release conveyed to W. H. the messuage & all 
the easements, liberties privileges, etc., to the said 
messuage belonging or tlierewith then or late 
used, etc. ; that before & at the t^e of such 
conveyance, the tenants k occupiers of the 
messuage used the easement, etc., of fastening 
ropes to the said messuage, & across the close to a 
wall in the said close, in order to hang linen thereon, 
k of hanging linen thereon to dry, as often as they 
had occasion so to do, at their free will k pleasui^, 
k that pltf., being tenant to W. H., of the said 
messuage did put up the lines, etc. Rejoinder 


PART HI. SECT. 6. SUB-SECT. 6. 

6311. Intermixiure with goods of defendant — Goods indistiTiguishable .] — Lawrie v. Rathbun (1876), 38 U. C. R. 

55. — CAN. 

d. Breaking open stable door to recover horse .] — Dillman v. SiMreoN (N. S.) (1906), 2 E. L. R. 105. — CAN, 
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took issue on the right as alleged in the replica- 
tion : — Held : proof of a privilege for the tenants 
to hang lines across the yard, for the purpose of 
drying the linen of their own families only, did not 
support the alleged right. — Drewell v. Towj^er 
(1832), 3 B. & Ad. 735 ; 1 L. J. K. B. 228 ; 110 
B. R. 268. 

An^tation: — Mentd. Moody v. Steggles (1879), 12 Ch. D. 

Publication of libellous picture — Destruction of 
picture.]— iSee Libel, Vol. XXXIl., p. 11, 
No. 14. 


Sub-sect. 0. — Legal Right. 

535. Whether good defence — Act of state.] — 
Creamer v. Tokely (1620), Lat. 188 ; 82 E. R. 
339. 

636. ;■ Lawful prize.] —To trespass for 

taking a ship, a plea that deft, was tlio captain of 
a man of war, & that he took lier on the high seas 
as a prize, & carried lior into a port abroad, where 
she was condemned in the Adinlty. Ct. as prize, 
is no justification ; for it docs not appear that she 
was lawful prize ; or before whose ct., or by what 
judge she was condemned. — Beake v. Tyrret.l 
(1088), 1 Show. G ; Carth. 31 ; Comb. 120 ; Holt, 
K. B. 47; 89 B. R. 411; sub nom. Beak v. 
Thyhwhtt, 3 Mod. Rep. 194. 

Annotation : — Mentd. Oraychiind «. Barker (1744). 1 Atk. 21. 

.] — See^ alsOf Conflict op Laws, 

Vol. XI., pp. 412, 413, Nos. 790, 798. 

537. Goods taken in satisfaction of tolls.] — 

Deft, justifies for tolls & need not say he gave 
notice how much the toll was. — Morgan v. 
Skinner (1722), Bunb. 114 ; 145 E. R. 615. 

538. Goods taken in satisfaction of penalty 

on conviction — Conviction quashed.] — Peltiiam 
V. Terry (or Tyrrel) (1773), Jiofft, 207 ; 98 
E. R. 613. 

Annotations: — Distd. Llndon r. Hooper (1776), 1 Cowp. 

414: Birch v. Wright (17861, 1 Term Rep. 378. Refd. 

Bennett v. Francis (1801), 2 Bos. & P. 550 ; Thur^'ton r. 

Mills (1812), 16 East, 254. 

Goods taken in satisfaction of tithes.] — 

See Ecclehiaktical Law, Vol. XTX., p. 247, 
No. 304. 

539. Goods seized by revenue ofllcers.]- ~ 

In trespass for taking a portfolio & drawings, 
(left. & officer of the (Mstoms, may justify seizure 
by showing that the portfolio contained drawings 
liable to seizure for non-payment of duty, which 
pltf. was in the act of carrying ashore out of a 
foreign packet ; though the seizure was in fact 
made not as a forfeiture but for the purpose of 
examination ; & though the articles seized were 
in fact returned after being examined ; & no 

demand of them had been made before the 
seizure. Semble : if pltf. had sued for the assault, 
deft, could not have justified without showing 
either a previous demand or some circumstance 


to warrant the use of force in the first instance. — 
De Gondouin V, Lewis (1839), 10 Ad. & El. 117 ; 
2 Per. & Dav. 283 ; 9 L. J. Q. B. 148 ; 3 Jur. 1168 ; 
113 E. R. 45. 

.] — See, also, Revenue, Vol. XXXIX., 

pp. 223, 306, Nos. 39-41, 828. 

540. Animals seized for non-payment of 

debt.] — To trespass for taking a mare, a justifica- 
tion under the lord of a manor, stating that he & 
all those, etc., semper habuerant curiam legalem for 
the manor, etc., & that the taking was by process 
from the ct. is good. — L amb v. Mills (1694), 4 
Mod. Rep. 377 ; Holt, K. B. 554 ; Skin. 587 ; 87 
E. R. 453. 

Annotation :~Mentd. Fisher r. Ma^ay (1843) 5 Man. & (1. 

778. 

Agistment.] — See Animals, Vol. II., 
p. 254, No. 358. 

641. Removal of goods unlawfully on land.] 

— Commoner cannot justify dispersing fern ashes 
burnt by a stranger. 

If pltf. did him any damage he has his action 
(per Cur.).' — Woadson v. Nawton (1727), 2 Sbra. 
777 ; 93 E. R. 842. 

Annotations: — Consd. Rackhatn v. Jesup (1772), 3 Wils. 

332. Refd. De la Warr v. Miles (1880), 49 L. J. Ch. 476. 

642. .] — A defence to an action of 

trespass for destroying a machine, that it was on 
deft.’s ground without his licence, & that it was 
injured in removing it, must be specially pleaded. 
A man is liable in trespass, on the general issue, for 
the injury done to the machine in such removal 
by himself, with his assistants. — P age v. Ratpcliff 
(1832), 1 L. .1. C. P. 57. 

643. .] — Pltf. was the owner of a 

house & garden adjoining a passage which was the 
property of defts. Beneath the surface of the 
passage" was a pipe which by reason of the fact 
that it received the drainage of more than one 
building, was a sewer within Public Health Act, 
1875 (c, 55). Pltf. for the purpose of draining 
his liouse, carried a pipe through his garden, & 
the local authority, at his request, placed a pipe 
in the soil of the passage to connect pltf.’s drain 
with the sower. Defts. removed the connecting 
pipe from the passage, & pltf. sued them for tres- 
l^ass in so doing : — Held : although pltf. was 
entitled under Public Health Act, 1875 (c. 55), 
s. 21, to connect his drains with the sewers of the 
local authority, neither pltf. nor the local authority 
had any right to place the connecting pipe in deft.’s 
land, & the action, therefore, failed. — W ood v. 
Ealing Tenants, Ltd., [1907] 2 K. B. 390 ; 7(» 
L. ,T. K. B. 764 ; 97 L. T. 520 ; 71 J. P. 456 ; 5 
L. G. R. 1055. 

Annotation : — Distd, Grant v. Derwont, [1928] Cb. 902. 

544. Removal of obstruction.] — Slater v . 

Swann, No. 439, ante. 

Goods removed by constable — Not covered 

by warrant.] — See Criminal J^aw, Vol. XTV., 
p. 190, No. 1700. 
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e. Whether good defence — (foods in 
plaintiffs' possession os bailees. ] — Great 
Western Ry. Co. v. McEwan (1869), 
28 U. C. R. 628.— CAN. 

f. Goods in custodia legis .} — 

Minaker V. Bower (1885), 2 Man. 
L. R. 265.— CAN. 


f • Goods comprised in lien note 

—Bell v. Schultz (1912), 21 W. L. r 
408 ; 4 O. L. R. 400 ; 2 W. W. 1 
491.— CAN. 

. h* .] — Pltf., a mnai 

teacher, purchaaod a piano for SOI 
at an auction, & brought it to he 
stuaio. Eight years prevloasly dofi 
CO. ^Id the piano to A. on a lien note 
& after being with A. for some year 


was taken from Iiis house & eventually 
came into the hands of the auctioneer. 
Shortly after pltf. purchased, there 
being still due S365 on the lien note, 
a bailifF, under a warrant issued by 
deft. CO., proceeded to pltf.’s studio & 
after being refused entry, forced his 
way in while a pupil was entering the 
open door. Ho then forcibly moved 
pltf. away from the piano, Ar vsith his 
men took the piano away. In an 
action for forcible entry trespass & 
personal injuries : — Held : there being 
no contractual relationship between 
the parties, the forcible entry was 
illegal & the damages given by the 
trial judge were In the circumstances 
Justifiable. — Bennett r. Kent Piano 
Co., Ltd. Bz Bot^rque (1921), 29 


B. C. R. 465.— CAN. 

k. Suspension of authority to 

export bait fi.^mes.] — Hann v. Sulli- 
van (1894), 7 Nfid. L. U. 826.— NFLD. 


l. Jjcgal warrant.] — Deft, broke 

Into & enforc'd pltf.'s premises, not 
being within a mile of any mine or 
mining works, & seized & destroyed 
Intoxicating liquors found thereon. 
Pltf. brought an notion of trespass, & 
deft, justified imder a warrant com- 
manding him to seize all the liquors 
found or to lie found by him on the 
premises. Verdict for deft, set aside. 
—Head i\ Putnam (1879), 13 N. S. R. 
(1 R. & G.) 16.— CAN. 

m. .] — Graham e. M'Lach- 

LAN (185.3), 1 W. n. 536.— SCOT. 
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Trespass, 


Sect 6. — Defences : SvHj-seds, 7, 8, 9 cfc 10. 

Part IV. Sect. 1 ; Sith-sects, 1 cfc 2, .4. (a).] 

SUB-8ECT. 7. — Claim op Possession by 
Dependant. 

645. Goods taken by executor.] — ^Anon. (1467), 
Y. B. 7 Edw. 0, fo. 3, pi. 9. 

646. Trespass by servant to master’s goods.] — 

Bloss V. Holman (1687), Owen, 52 ; Gouldsb. 66 ; 
74 E. K. 893 ; subsequent 'proceedings^ sub nom. 
Blosse’s Case, Gouldsb. 72. 

547. Goods seized by grantee of bill of sale.] — 
The grantee of a bill of sale, given by way of 
security for the payment of money, seized the 
goods on default by the grantor in payment of 
an instalment due under the deed. At the expira- 
tion of five days from the seizure the grantee 
began to remove the goods, & the grantor then 
tendered the amount due for debt, interest & 
expenses. The grantee refused to accept the 
tender, & the grantor brought an action, claiming 
in trespass for damages for removal of the goods, 
& for injury to them in the course of removal, & 
further, claiming to redeem : — Held : the action 
of trespass would not lie, as at the time of the 
removal of the goods the jiroperty in & the right 
to possession of the goods were in the grantee, & 
the grantor was only entitled to redeem on pay- 
ment of the debt, interest & expenses, & the costs 
arising from the claim to redeem. 

Pltf. in an action of trespass must at the time 
of the trespass have the present possession of the 
goods, either actual or constructive, or a legal 
right to the immediate possession (Lord Esher, 
M.R.). — Johnson u. Diprose, [1893] 1 Q. B. 612 ; 
62 L. J. Q. B. 291 ; 08 L. T. 485 ; 57 J. P. 617 ; 
41 \V. R. 371 ; 9 T. L. R. 206 ; 37 Sol. Jo. 267 ; 
4 R. 291, C. A. 

Annotation : — Reid. Tie Wood Ex p, Woolfo, 11894] 1 Q. B. 

605. 


Sub -SECT. 8. — Jus tertit. 

548. Whether good defence.] — In trespass for 
seizing goods, in the possession & apparent owner- 
ship of pltf., deft, cannot set up the title of a third 
person to defeat the action. — I^elson v. Cherrill 
(1832), 8 Bing. 316 ; 1 Moo. & S. 452 ; 1 L, J. 
C. P. 96 ; 131 E. R. 415. 

649. .] — In trespass, on pleas of (a) not 

guilty, &; (b) that the goods were not the goods 
of pltf., & issues thereon, deft, cannot set up 
property in a stranger, under whom he does not 
justify, in answer to pltf.’s possession. — Carter 
V. Johnson (1839), 2 Mood. & R. 263, N. P. 

550. .J — It is not disputed that the jus 

iertii cannot be sot up as a defence to an action 
of trespass for disturbing the possession. In 
this respect I see no difference between trespass & 
trover (Lord Campbell, C.J.). — Jeffries v. 
Great Western Ry. Co. (1850), 6 E. & B. 802 ; 
25 L. J. Q. B. 107 ; 26 L. T. O. S. 214 ; 2 Jur. N. 8. 


230 ; 119 E. R. 680 ; sub 'nom. Jeffries v. South 
Western Ry. Co., 4 W. R. 201. 

Annotations : — FoUd. Baggaloy v. Daver (1867), 29 L. T. 
O. S. 211. Conid. Th^lnkfleld, [1902] P. 42 •, Glenwood 
Lumber Co. v. PhllUps, [1904] A. C. 405. Reid. Freehney 
V. Wells (1867), 20 L. J. Ex. 129 ; Eastern Construction 
Co. V. National Trust Co. & Schmidt, [1914] A. C, 197. 


Sub-sect. 9. — I..eave and Licence. 

651. Whether good defence.] — If trespass for 
taking & selling pltf.’s goods be brought against 
two persons, & the one suffers judgment to go by 
default, & the other justifies the taking on a dis- 
tress for rent by command of his co-deft., & 
the selling by the licence of pltf., &. issue be taken 
on the licence, & found for deft., the judgment 
suffered by default shall be arrested. — BiOGS v, 
Greenfield & Benger (1724), 8 Mod. Rep. 217 ; 
88 E. R. 16.5. 

552. Consent of plaintiff’s agent.] — A 

man who takes possession of a ship by the consent 
of pltf.’s agent, not liable to an action of trespass. — 
Miles v. Dawson (1795), as reported in Peake, 
Add. Oas. 64 ; 170 E. R. 192, N. P. 

Annotations Mentd. Amey v. Long (1808), 9 East, 473 ; 

Doe d. Egremont V. Date (1842), 11 L. J. Q. B. 220. 

653. Consent obtained by misrepresentation.] 

— Dnder a plea of leave & licence to an action 
of trespass for taking pltf.’s goods, it was proved 
that pltf.’s father having become bkpt. pltf., upon 
examination, was told by the comr., incorrectly, 
that the goods belonged to his father ; whereupon 
pltf. said he would give them up. Deft, was 
present, but it did not appear he had heard what 
the comr. said. The jury having been directed 
to consider whether pltf.’s consent was obtained 
by an untrue representation, without any question 
being put as to deft.’s participation in such 
representation, & a verdict having been found for 
pltf., the ct. granted a new trial. — Roper v. 
Harper (1837), 4 Bing. N. C, 20 ; 6 Scott, 260 ; 
1 Jur. 800 ; 132 B. R. 696. 

554. Clause In tenancy agreement.] — 

Kavanagh V. Gudge, No. 337, ante. 

In respect to trespass to land.] — See Part II., 
Sect. 0, sub-sect. 3, ante. 


SuB-SEcrr. 10. — Other Cases. 

656. Tender of amends.] — ^Amends not pleadable 
to a voluntary trespass. — Bailee v. Vivash (1723), 
1 Stra. 549 ; 93 E. R. 692. 

Inevitable accident.] — See Animals, Vol. II., 
p. 232, Nos. 210-212. • 

Trespass by contractor.] — See Master & Ser- 
vant, Vol. XXXIV., pp. 169, 160, No. 1247. 

566. Judgment recovered in replevin.] — Gibbs 
V. Cruikshank, No. 84, ante. 

Approvement of common — Animals of com- 
moners driven off.] — See Commons, Vol, XI., p. 44, 
No. 615. 


PART III. SECT. 6, SUB-SECT. 7. 

n. No demand by plaintiff dt refusal 
by defendant] — Tufftb v. Mottashbd 
(1879), 29 C. P. 629.— CAN. 

o. Sale by sheriff — Bidding by plain- 
tiff who had forbidden saleA — Scott 
V. Palmer (1881), 21 N. B. R. (6 
P. & B.) 304.— CAN. 

PART III. SECT. 6, SUB-SECT. 8. 

648 1. Whether good defence.] — 
O'Callaghan v. Cowan (1877), 41 
U. C. R. 272.— CAN. 

548 il. .1 — In an action against 

a division ct. bailiff for selling under 
execution a horse which pltf. claimed 
to bo exempt, it appeared that at the 


time of the seizure & sale the horse 
was included in a chattel mtgo. given 
by pltf. to M. '.—Held : the deft, 
could not set up the right of the 
mtgee. as a defence. — ^MoMartin v. 
Hurlburt (1877), 2 A. R. 146. — CAN. 

648 Hi. .] — Rutherford v. 

Grieve (1866), 4 Nfld. L. R. 61.— 
NFLD. 

PART III. SECT. 6. SUB-SECT. «. 
6511. Whether good defence .] — Lunn r. 
Turner (1848), 4 U. C. R. 282.— CAN. 

651 il. .] — Hood tj. Cronkite 

(1869). 29 U. O. R. 98.— CAN. 

561 Hi. .]— Halfpenny v. Pen* 

NOOK (1873), 83 U. O. R. 229.— CAN. 


PART III. SECT. 6, SUB-SECT. 10. 

p. Statutory protection.] — Where a 
claim for goods was brought before 
the comrs. of customs, imder 4 Geo. 4, 
o. 11, & they restored the property 
to claimant, without any trial or 
verdict passing upon the matter, but 

g ave a certificate to the oflacer who 
ad seized that there was a probable 
cause of seizure, such certificate, how- 
ever, not being entered of record in 
any way. In trespass against the 
officer for the seizure : — Held : the 
certificate afforded him no protection, 
either under Provincial statute 4 Geo. 4, 
0. 11, 8. 27, or Imperial statute 3 & 4 
Wm. c, 69, B. 72. — Lewis v. Kirby 
(1844), 1 U. O. R. 486.— CAN. 
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Part IV. — ^Trespass to the Person. 


Sect. 1.— ASSAULT AND BATIERY. 

Sub-sect. 1. — Materiality op Intention. 

667. Whether intention material.] — Kerif- 
fobd’s Case (1633), Clay. 22. 

668. .] — The intention as well as the act 

makes an assault ... if one intending to assault 
strike at another & miss him this is an assault : 
so if he held up his hand against another in a 
threatening manner & say nothing it is an assault 
{per Cur.). — Tuberville v. Savage (1669), 1 
Mod. Rep. 3 ; 86 E. R. 684 ; avb nom, Turber- 
VELL V. Savadge, 2 Keb. 646. 

Annotation : — Refd. It. v. Llprht (1857), 27 L. J. M. C. 1. 

659. .] — Dickenson v. Watson (1682), 

T. Jo. 206 ; 84 E. R. 1218. 

Annotations : — Refd. Soott v. Shepherd (177.^), 3 Wlla. 403 ; 

M'Manus u. Criekett (1800), 1 East, 100 ; Aldridge v. 

Q. W. Ry. (1841), 2 Ry. & Can. Cas. 852. 

560. .] — Blake v, Barnard, No. 686, 

post 

561. .] — Read v. Coker, No. 678, post 

662. .] — Coward v. Baddeley, No. 610, 

post. 

663. Presumption against Intention to 

assault.] — Alderson v. Wai&tell, No. 178, ante. 

554.. Accidental injury.] — Weaver v. 

Ward, No. 4, ante, 

555, .] — Gibbons v. Pepper, No. 690, 

post. 

555 . .] — Trespass lies for an accidental 

hurt. — Underwood v. Hewson (1724), 1 8tra. 
696 ; 93 E. R. 722. 

Annotations : — Consd. Loame v. Bray (1803). 3_East, 593 ; 

Stanley v. Powell, [18911 1 Q. B. 86, Refd. Scott v. 

Shepherd (1773). 2 Wm. Bl. 892. 

557. Arising from negligence.] — 

(1) To maintain an action for injury to the peraon 
the injurious act must be wilful or the result of 
negligence. 

(2 ) Deft, had two horses at a livery stable, &, 
wisliing to try them, had them harnessed to a 
phaeton A driven by the groom of the livery 
stable keeper, deft, himself sitting beside the 
groom. Shortly after they started the horses 
were frightened by a dog & ran away. The 
groom begged deft, to sit still & do nothing ; 
deft, complied, & left the guidance of the horses 
entirely with the groom. lie endeavoured to 
turn them down a side street, so as to avoid running 
into a shop, & in so doing directed them so that 
they ran against female pltf. & injured her ; had 
the groom not endeavoured to turn the horses, 
they would not have run against her. The jury 
found at the trial that there was no negligence 


on the part of deft, or the groom : — Held : an 
action of trespass was not maintainable against 
deft. — Holmes v. Mather (1875), L. R. 10 Exch. 
261 ; 44 D. J. Ex. 170 ; 33 L. T. 301 ; 39 J. P. 
567 ; 23 W. R. 869. 

Annotations • — As to (1) Distd. Sadler v. South Staffordshire 
fir Birmingham piNcrlct Ste^ Tram. (^o. (1889), 23 


Admiralty Comrs.'r. 8.S. Arhertka,* [1917] A. C. 38; 
Phillips r. Britannia Hyarienlc Laundry Co., [1923] 1 
K. B. 5.39. aenerally, Mentd. Dulieu r. White, [1901] 
2 K. B. 6G9. 

668. .] — trespass to the person 

is not actionable if it bo neither intentional nor 
the result of negligence. 

Deft., who was one of a shooting party, fired at 
a pheasant. One of the pellets from his gun 
glanced off the bough of a tree & accidentally 
wounded pltf., who was engaged in carrying 
cartridges & game for the party. The jury found 
that deft, was not guilty of any negligence in firing 
as he did : — Held : deft, was not liable. — Stanley 
V. Powell, [1891] 1 Q. B. 86 ; 60 L. J. Q. B. 52 ; 
03 L. T. 809 ; 55 J. P. 327 ; 39 W. R. 76 ; 7 
T. L. R. 25. 

Annotation : — OeneraVy, Rofd. Phillips v. Britannia Hysrienio 
Laundry Co., [1923] 1 K. B. 539. 

Driving vehicle against another.] — 

See Sub-sect. 2, B. (h) ii., post. 

Absence of intention as factor in mitigation of 
damages.] — See No. 711, post. 


Sub-sect. 2. — What Constitutes Assault, 
AND Assault and Battery. 

A. Assault. 

(a) In General. 

569. Necessity for physical contact.] — It is not 

an assault in law to give a person into custody upon 
a charge before magistrates. 

It is not necessary that there should be personal 
contact to constitute an assault in point of law. 
The locking a man up in a room may be an assault 
(Pollock, C.B.). — Reglin v. Nelham (1846), 6 
L. T. O. 8. 455 ; sub nom. Reyun v. Netham, 10 
J. P. 203, N. P. 

670. Sufficiency of mere words.] — ^Anon. (1353), 
27 Lib. Ass., fo. 134, pi. 11. 

671. .]— I V. W (1348), 22 IJb. 

Ass., fo. 99, pi. 60. 

Annotations • — ConBd. Wllaon r Dodd (1615), 2 BuM. 335. 
Retd. Evely v . Slouly (1016), 2 Bulst. 320 ; CoJo r. Turuci 
(1706), Holt, K. B. lOS. 


PART IV. SECT. 1, SUB-SECT. 1. 

557 I. Whether ini^ion maierial .] — 
Pltf. & doft. wore working together 
holing on oil well. Pltf. was at the 
bottom, fic doft. '8 brother had been at 
the top directing the ram used to drive 
down the pipe. He asked doft. to 
attend to It while bo went away for a 
time, & deft., not knowing that 
pltf. was below, let down the ram fic 
injurod pltf. *8 hand ; — Held : trespass 
would lie, deft.’s intention being 
— Andkhson v. Stiver 
(1867), 26 U. O. R. 626.— CAN. 

667 il, .] — Hioket V. Fitz- 

OERALI) (1877), 41 U. O. R. 303.— CAN. 

/, d — McLeod v. Meek 

(1898), 0 Terr. L. R. 431.— CAN. 

667 iv. — — .] — Lewis v. MoInneh, 
LEww V. Dominion Lumber & Fuel 
C^(Man.)(1911), 17 W, L, R. 309.— 


PART IV. SECT. 1, SUB-SECT. 2.— 
A. (a). 

669 i. Necessity for physical eonforf.] 
— To touch a person without his consent 
or some other lawful reason is action- 
able. — S tewart r. Stonehouse, H926] 
2 D. L. R. 683 ; [1928] 1 W. W. R. 
920 ; 20 Rask. L. R. 469.— CAN. 

669 Ii. .1 — Brown v. Gibson- 

Craio (1834), 13 Sh. (Ct. of Sees.) 097 ; 
6 So. Jut. 504.— SCOT. 

669 iii. .] — It amounts to assault 

if a man on horseback rides at a foot 
passenger so as to place him in danger 
fic in reasonable alarm, although ho 
should not be actually touched. — 
Kwing V. Mar (Earl) (1851), 14 Dunl. 
(Ot. of Scss.) 314, 330.— SCOT. 

669 Iv. .1 — ^A patient by entering 

a hospital does not submit himself to 
snob Burgloal treatment as the doctors 
in attendance may consider necessary, 


fic any operation without his consent Is 
an unlawful infringement of his right 
to personal security entitling him to 
comx)en8atlon for such damage as he 
has sufforod. — SToiruKRO v. Elliot, 
[1923] C. P. D. 148.- S. AF. 

670 i. Sufficiency of mere words .} — 
Words cannot of themselves amount to 
nil assault. — McLeod u. Ward (1897), 
40 N. S. li. 630.— CAN. 

570 ii. .] — OiCKLE V. OlOKLK 

(1911), 9 E. L. R. 301.— CAN. 

Q. Locking person out of house .] — 
Deft, rented to pltl. for a short term a 
furnished bouse upon terms set out in a 
memorandum which was lost. Deft, 
demanded possession of the bouse & 
pltf. refused to leave. Deft, then went 
to the house with two men fic told pltf.’s 
wifo lie had come to take poesession, fit 
proceeded to remove pltf.’s effects. 
Pltf. '8 wife went out of the house to 
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Sect, 1 . — Assault and battery : Subject, 2, A, (a) 
(5), cfc B. (a) & jb) i.] 

572. Causing determination of tenancy — Threats 

of violence to tenants.] — C onesby v, (1493), 

Y. B. 9 Uen. 7, fo. 7, pi. 4. 

Annotation: — Retd. Allen v. Flood, 11898] A. C. 1. 

673. Pointing fire arm — Weapon bursting while 
being used by defendant.] — On the trial of an 
action of trespass for pointing & levelling a 
gun at pltf., whereby pltf. was injured, it was 
proved that the gun burst while it was in the hands 
of, & being used by a boy. The judge left to the 
jury the question whether deft, caused the accident, 
& the jury gave a verdict for pltf. : — Held : the 
(question was properly left to the jury, &> deft, was 
liable in that form of action. — B rown v. White 
( 1839), 3 Jur. 961. 

674. Whether loaded or not.] — It is an 

assault to present a pistol at all whether loaded 
or not (Parke, B.). — K. v. St. George (1840), 9 
C.& P.483; 173E. R. 921. 

Annotations: — Apld. R. v. Ladyman (1851), 15 J. P. 581. 
Refd. P. V. Bird (1851), 6 Cox, C. C. 20 ; K. v. Duckworth, 
118921 2 Q. B. 8,3. Mentd. R. v. Cheeseman (1862), 9 
Cox, C. C. 100 ; R. V. Brown (1883), 10 Q. B. D. 381 ; 
R. V. Linneker, (190G1 2 K. B. 99. 

Menace of violence .] — See Nos. 586, 587, 

post. 

675. Arrest.] — Williams v. Jones, No. 692, 
post, 

576, .] — Reglin V. Nelham, No. 669, 

ante, 

(b) Menace of Violence. 

677. General rule.] — T uberville v. Savage, 
No. 568, ante, 

578. Intention & ability to commit violence.] — 

A menace of violence, with present intention & 
ability to conmiit it, amounts to an assault in 
law. In an action for assault, the evidence was, 
that deft, brought men who “ mustered round ” 
Itf., <fe said that, “ if he did not go out they would 
reak his head,” upon which he, being afraid that 
they would strike liim, went out : — Held : an 
assault. — Read v. Coker (1853), 13 C. B. 850 ; 
1 C. L. R. 746 ; 22 L. J. 0. P. 201 ; 21 L. T. O. 8. 
156 ; 17 Jur. 990 ; 1 W. R. 413 ; 138 R. R. 1437. 
Annotations :~~'Reid. Ball r. Semple (1802), 3 F. & F. 337. 
Mentd. .lonoa r. Howell (1859), 1 L. T. 330 ; Hermann v. 
Seneschal (1862). 13 C. B. N. S. 392 ; Orchard »*. Boberts 
(1863). 3 New Rep. 213; Leete v. Hart (1868), L. R. 3 
C. P. 322. 

579. Reasonable cause for apprehending vio- 
lence.] — Pltf. was a domestic servant in the service 
of Capt. & Mrs. B. In consequence of a suspicion 
entertained by Mrs. B., she sent for the doctor 
& requested him to examine pltf. to see if she was 
in the family way. The doctor did so without 


using any force or doing anything more than was 
necessary for the purpose of the examination. 
Pltf. strongly expressed her dislike to take her 
clothes off, & cried most of the time, but offered no 
further resistance, & did wliat the doctor told her. 
She afterwards brought an action of assault against 
the master & mistress & the doctor. At the trial 
she swore that what was done was not done with 
her consent. The judge withdrew the case from 
the jury as against the master & mistress, & the 
jury found a verdict for the other deft. : — Held : 
to maintain the action pltf. must have been over- 
powered by force or must have had reasonable 
cause for apprehending violence ; the facts showed 
that; she reluctantly submitted to her mistress’s 
orders ; the case was rightly withdrawn from the 
jury as against the master & mistress, & the verdict 
of the jury was right. — Latter v. Braddell 
(1881), 50 L. J. Q. B. 448 ; 44 L. T. 369 ; 46 
J. P. 520 ; 29 W. R. 366, C. A. 

580. Brandishing hatchet.] — I v. W 

(1348), 22 Lib. Ass. fo. 99, pi. 60. 

Annotations • — Refd. Evely r. Slonly (1615), 2 Bulat. 326 ; 

Wilson r. Dodd (1615), 2 Bulbt. 335 ; Cole v. Turner 

(1705). Holt, K. B. 108. 

581. Waving sword.] — Anon. (1674), I Vent. 
256 ; 84 E. R. 733. 

4nnotatwn : — Refd. Johnson r. Nortbwood (1817), 1 Moore. 

C. P. 420. 

582. Holding up fork.] — The bailiff has no 
remedy but an action for the assault, for the hold- 
ing up of the fork at liim when ho was within 
reach, is good evidence of that {per Cttr.). — 
Genner V, Sparks (1704), 6 Mod. Rep. 173 ; 1 
Salk. 79 ; 87 E. R. 928. 

Annotations : — Consd. Wllliamfl v. Jones (17.35), Lee temp. 

Hard. 298. Apprvd. Hampshire, Sheriff v. (Godfrey (1739), 

7 Mod. R^. 288. Apld. Sandon r. Jervis (1850), E. B. k 

F. 942. Kefd. IRissen v. Lucas (1824), By. k M. 26; 

Nicholl r. Parley (1828), 2 Y. tC J. 399 ; Rich v. WocHoy 

(1831), 7 Bim?. 651 ; (4ralneer r Hill (1838), 1 Am. 42 . 

Brown v. Chapman (1848), 6 C. B. 365. 

583. Riding after person.] — Riding after a 
person k obliging him to run away into a garden 
to avoid being beaten is an assault. — Mortin v. 
Shoppee (1828), 3 C. & P. 373 ; 172 E. R. 462, 
N. P. 

584. Party almost within striking distance — 
When stopped.] — A. was advancing in a threaten- 
ing attitude, with an intention to strike B., so 
that his blow would have almost immediately 
reached B., if ho had not been stopped : — Held : it 
was an assault in point of law, though, at the 
particular moment when A. was stopped he was not 
near enough for his blow to take effect. — Stephens 
V. Myers (1830), 4 C. & P. 349 ; 172 E. R. 735, 
N. P. 

685. In answer to menace by plaintiff.] — (1) If, 


bring in an article removed & deft, 
locked the door & kept her out ; — 
Held : this did not conetltiito an assault 
on pltf. *8 wife. — Nilan v. McAndlkss 
(Man.) (1912), 22 W. L. R. 685; 8 
D. L. R. 169.— CAN. 

r. JResistinff forcible entry.] — Pltf. 
herein held not to have been gmllty of 
an assault In resisting with no more 
force than was necessary a forcible 
entry by deft. — Gablkr v. Cymbaliski, 
[1922] 2 W. W. R. 716 ; 15 Saak. L. R. 
467.— CAN. 

t. Action for indecent assavU — Burden 
of proof .] — In on action for damages 
for Indecent assault the burden of 
proof is on pltf., & substantially the 
same degree of proof Is recnilred as in a 
criminal ease, because If tne facts pltf. 
alleges did occim a criminal offence was 
perpetrated. — Montgomery v. Mc- 
Kenzie (1923), 32 B. O. R. 232.— CAN. 

a. Expulsion from shop on termi- 
nation appointment .] — M'Alirter v. 


Ogle (1856), 28 L. T. O. S. 72.— IR. 

b. Communication of venereal dis- 
ease .] — The oomraimlcatlon of venereal 
disease during Illicit sexual Intercourse 
is not an actionable wrong if the 
act of iutoroourse has been voluntary. 
& consent to tho intercourse is not 
vitiated by tho fact that It has been 
induced through wilful concealment of 
the disease. — Heoarty Bhine (1878), 
4 L. R. Ir. 288.— IR. 

0 . What must he proved in action 
against police officer .] — To make a rele- 
vant case of assault on tho part of a 
police ofllocr on duty, it la accessary to 
aver, either (1) that the order which tho 
officer was seeking to enforce was 
unlawful, that Is, not within the scope 
of his duty ; or, (2) that tho pursuer was 
willing to comply with the order, in 
which case the use of force would he 
unnecessary ; or, (3) that tho force was 
manifestly lu excess of the require- 
ments of the case. — ^M ason v. Orr 


(1001), 4 F. (Ct. of Seas.) 220 ; 39 

Sc. L. R. 148 ; 9 S. L. T. 269.— SCOT. 

PART IV. SECT. 1, SUB-SECT. 2.— 
A. (b). 

6791. Reasonable cause for appre- 
hending violenct.] — Inglefield v. 
Merkel (1873), 9 N. S. R. (3 G. & O.) 
188.— CAN. 

679 ii. .] — Shand v. Power 

(1911), 9 E. L. R. 342.— CAN. 

679 ill. .] — Any gestures calcu- 
lated to excite in the party thieatened 
a reasonable approhonblon that the 
party thieatenlng Intends Immediately 
to offer violence, or, In the language of 
the Penal Code, is “ about to use 
criminal force ” to the persons threat- 
ened, constitute if coupled with a 
present ability to carry such Intent Into 
execution, an assault in law. — Cama v. 
Morgan (1864), 1 Bom. 206. — IND. 

679 Iv. .] — Mackintosh v, 

Squair (1808), 40 Sc. Jur. 661.— SOOT. 
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in an action for an assault, deft, plead that ho was 
jjossessed of a public-house, in which pltf. was 
making a disturbance, & that, pltf, refusing to 
depart, deft, laid hands on liim, &; turned him out. 
This plea is proved, if it be shown that, in conse- 
(luence of pltf. refusing to go, deft, assaulted him, 
with a view of turning him out of tlio house, 
though in fact deft, could not succeed in actually 
turning pltf. out. 

(2)^ If A. comes up to attack B., & B. puts him- 
self into a fighting attitude to defend himself, 
this IS not an assault by B., will not, in an action 
by B. against A. for an assault, sui^port a plea 
by A. of 8on assaxdt demesne . — Moriarty v. 
Brooks (1834), 6 O. eSc P. 084 ; 2 Nev. & M. M. 0. 
024 ; 172 E. K. 1419. 

586. Pointing firearm — Loaded.] — In an action 
for an assault the declaration stated that deft, 
assaulted pltf., “ &, also then presented a certain 
pistol loaded with gunpowder, ball, & sliot, at 
pltf., & threatened <fc offered therewith to shoot 
pltf., & blow out his brains.” To this deft, pleaded 
not guilt y, & it was proved that tlie parties being 
on board a ship, deft., who was the captain, went 
into his cabin & brought out a pistol & cocked it, 

presented it at pltf.’s head, saying, that if 
pltl . was not quiet ho would blow his brains out : — 
Bold : (1) if deft., at the time he presented the 
pistol, used w'ords showing that it was not his 
intention to shoot pltf., this would be no assault ; 
(2) it vyas incumbent on pltf. to substantiate the 
allegation in tlie declaration, that the pistol was 
loaded with gunpowder, ball, & shot, Sc unless the 
jury were satisfied that the pistol W'as loaded they 
ought to find for deft. — Blake v. Barnard (1810), 
9 C. & B. 620 ; 173 E. K. 985, N. P. 

587. — .] — A tlireat to shoot a person, 

coupled with the act of presenting a loaded fire 
arm at him, although it is “ half-cock,” is in law 
an assault. 

To shoot a man is not a lawful way of repelling 
an assault. No doubt the charge of shooting with 
intent was idle, Sc the assault was only a mis- 
demeanour. The handcuffing was utterly unlaw- 
flU (WiLLES, J.).— ObBORN V. VETTCII (1858), 1 
E. & F. 317. 


B. Assault and Battery. 


(a) l7i General. 


Materiality of intention.]— See Sub-sect. 1, ante. 

588. Battery includes assault.] — A declaration 
in t/respass for assault & battery stated that deft, 
assaifited pltf.. Sc wrenched a stick from his hands, 
& with tlie said stick, Sc with his fists, gave pltf. 
many violent blows, etc. Plea, as to the assaulting 
pltf. with the said stick & with his fists giving 
blows, etc., son assault demesne : — Held : 
after verdict, the plea sufficiently justified the 
battery with the stick as well as the assault 
with it. 


Every battery includes an assault (Lord 
Ringer, C.B.). — Blunt v. Beaumont (1835), 2 
E 219 ; 150 


battery — Touching another par 
Without excuse.] — Patrick v. Johnson (1694 
3 Lev. 403 ; 2 Lut. 926 ; Nels. 287 ; 83 E. K. 75 
WmiaiuB V. Jones (1736), Lee tern 
(1737), Wllles, 14. Ment 
nfiSo i J Blnnohenay r. Bii 

262 ^ Hawksbee (1850), 16 L. T. O. 


590 

ing of another in 


- In anger.] — (1) The least touch- 
anger is a battery (Holt, O.J.). 


(2) If two or more meet in a narrow passage, & 
without any violence or design of harm, the one 
touches the other gently, it is no battery (Holt, 

O.J.). 

(.3) If any of them use violence against the other, 
to force his way in a rude inordinate manner, it 
is a battery ; or any struggle about the passage, 
to that degree as may do hurt, is a battery (Holt, 
C.J.). — Cole v. Turner (1704), Holt, K. B. 108 ; 
6 Mod. Bep. 149 ; 90 E. B. 958, N. P. 

Annotation — Aa to (1) Befd. Johnson r. Northwood (1817), 

1 Moore, 0. P. 420. 

691. No intention of violence.] — 

Cole v. Turner, No. 590, ante. 

592. .] — (1) One cannot 

justify a battery by barely showing an arrest. 

There is no case in all the books that says 
that a battery may be justified, barely by showing 
an arrest ; or, tliat it is repugnant to plead not 
guilty of the battery, Sc to justify the residue of 
the trespass by an arrest. . . . An arrest must 
necessarily be an assault, but is not necessarily 
a battery (Lord Hardwicke, C.J.). 

(2) It does not follow, that an arrest cannot bts 
made without touching the person ; for if a bailiff 
comes into a room, Sc tolls deft, he arrests him, 
Sc locks the door, that is an arrest, for he is in 
custody of the officer (Lord Hardwicke, C.J.). 

(3) Supposing tliere was a laying on of hands in 
the present case, every laying on of hands is not 
a battery ; for the party’s intention must bo 
considered : for people will sometimes by way of 
joke, or in friendshiii, clap a man on the back ; Sc 
it would be ridiculous to say that in every such 
case a man must justify, Sc may not plead not 
guilty (Lord Hardwicke, C.J.). — Williams v. 
Jones (1730), Lee temj). Hard. 298 ; 2 Stra. 1049 ; 
95 E. B. 193. 

Annotations As to (1) Consd. Tottafre r. Potty (1736), Leo 
temp. Hard. 358. Refd. Rowe v. Tutto (1737), Willoa, 14 ; 
Tit ley V. Foxall (1758), Wlllcs, 688 ; Emmett v. Lyno 
(1805), 1 Bob. & P. N. K. 255. 

593 . Wounding.] — ^Anon. (1639), March, 

“,pl. 106; 82E. B. 416. 

594. Beating.] — Blunt v. Beaumont, 

No. 588, ante. 

595. Throwing water on another.] — 

PuRSEiJ. V. Horn, No. 596, post, 

696. Personal violence implied.] — (1) 

Throwing water on a person is a battery. 

(2) A battery . . . must imply personal vio- 
lence (Lord Denman, C.J.). — Pursell v. Horn 
(1838), 8 Ad. & El. 602 ; 3 Nev. & P. K. B. 564 ; 
1 Will. Woll. & H. 392 ; 112 E. B. 966 ; sub nom. 
Purcell v. Horne, 7 L. J. Q. B. 228. 


(b) Particular Instances. 
i. In General. 

597. Throwing a squib — Indirect injury.) — 

Trespass assault will lie for originally lino wing 
a squib, wliich after having been thrown about in 
self-defence by other persons, at last put out pltf.’s 
eye. Hcott v. Hbkpiierd (1773), 2 Wm. Bl. 892 ; 
3 Wils. 403 ; 96 E. H. 525. 

Annotation^ — Consd. Snocsby v. L. & Y. Ry. (1871). L. R. 
9 Q. B. 203. Apld. Clark v. Chamborn (1878), 3 Q. B. IJ. 
327. Consd. Wballey ». L. /C Y. Ry. (1884). 13 Q.B. D. 
131. Apld. H.M.S. London, fmU] P. 72. Consd. Tho 
Paludlna, 11925] P. 40. Refd. Loume v. Bray (1803), 
3 East, 593 ; Clifford v. Brooke (1800), 13 Vos. 131 ; 
Fitswinions v. Inglis (1814), 5 Taunt. 534 ; Langrldge v. 
Levy (1837). G L. J. Ex. 137; M'Laughlln v. Prror 
(1842), 4 Hcott, N. R. 655 ; Rich r. Basterfiold (1846), 
2 Car. & KJr. 257 ; Gilbertson v. Richardson (1848), 5 
C. B. 502 : Sharrod v. L. N. W. Ry. (1849), 4 Exeb. 580 ; 
Coward v. Baddeley (185^, 33 L, T. (J. 8. 125 ; Seymoui' 
V. Greenwood (1861), 6 H. & N. 359 ; Clark v. Hoskins 
(1868), 37 L. J. Ch. 5G1 : The George & Richard (1871), 


J. — VOL. 2CLIII. 


686 i. Vointinu firearm— Loaded.] -R. v. Kelly (1892), 1 Craw. & D. 203.— IR. 


F F 
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Tbbsfass. 


SecL 1. — Assault and battery : Sub-sect, 2, B, (6) i, 
& it.] 

L. R. 8 A. & £. 46C ; Holmes v. Mather (1876), 44 L. J. Ex. 

170 ; Latham v, Johnson, (19131 1 K. B. 398 ; Ruolt «. 

Long, [191^ I K. B. 148 ; Bradley v. Newsom, (1919] 

A. G. 10 ; Weld -Blundell v. Stephens, [19201 A. C. 950 ; 

Britannia Hygienlo Laundry Co. v. Thornycroft (1925), 

185 L. T. 88 ; 8.8. Singleton Abbey v . 8.8. Poludlna, 

[1927] A. C. 16. Mentd. R. v. Ashwell(]885). IG Q. B. D. 190. 

598. Removing driver from place on vehicle — 
To ascertain name of owner of vehicle.] — 13 Geo. 
3, c. 78, s. 60, imposing a penalty on the driver of 
a cart, etc., for riding thereon under the circum- 
stances therein mentioned, authorises a justice 
on his own view, or upon the oath of one witness, 
to convict the offender, & in case the offender 
refuses to discover his name, or the name of the 
owner of the cart, etc., he is subjected to a like 
penalty, & may, without warrant, be apprehended 
forthwith by the person seeing the offence com- 
mitted. Where the driver of a waggon committed 
an offence within this Act, in the view of a justice, 
& having placed himself before the board on winch 
his master’s name was painted, so as to prevent 
the discovery of the owner, & the justice, in order 
to ascertain the name, stopped the horses & laid 
hands on the driver, & removed him from his 
position before tlie board, & thereby informed him- 
self of the ownership : — Held : this was a trespass, 
& gave the driver a right of action. — Jones v. 
Owen (1823), 2 Dow. <fc Ry. 1C. B. 600 ; 1 Dow. & 
By. M. 0. 290 ; 1 L. J. O. S. K. B. 130. 

699. Touching person In order to serve process.] 
— A person may, under particular circmnstances, 
lay hands on another, in order to serve him with 
process. — II ahrison v. JIodoson (1830), 10 B. & 0. 
445 ; 6 Man. & By. JC. B. 892 ; 3 Man. & By. M. 0. 
38 *, 8 L. J. O. 8. K. B. 223 ; 109 E. R. 515. 

600. .]-~Bcsp. was deft, in an action in the 

county ct. in wliich an order for discovery had 
been made against him. Applt., who was acting 
on behalf of the solr. for pltf., having overtaken 
resp. in the street, tendered to him the order for 
discovery, & rosp. refused to accept & peiuse it 
in the public street. Applt. thereui^on thrust it 
into the inner fold of resp.’s coat. On a summons 
by resp. against applt. for assault, the justices 
convicted applt. on the ground that he had touched 
resp. unneces.sarily & that the order would have 
been effectually served by applt. ’s drawing the 
attention of resp. to it & dropping it in the street 
in his presence on his declimng to accept it, but 
that resp.’s person was sacred & that applt. was 
not justified in laying hands upon him ; — Held : 
the touching of resp. was not unnecessary, inas- 
much as he refused to accept the document, & 
there being no evidence that applt. had touched 
resp. more than was necessary for the purpose 
of bringing the document home to him, the con- 
viction must be quashed. — Bose v. Kempthokne 
(1910), 103 L. T. 730 ; 75 J. P. 71 ; 27 T. L. R. 
132 ; 55 Sol. Jo. 126 ; 22 Cox, C. C. 356, D. C. 

601. Forcibly cutting halr.J — If parish officers 
cut off the hair of a pauper in the poor house, by 
force, & against the will of such pauper, this is 
an assault. — Forde v, Skinner (1880), 4 C. & P. 
239 ; 2 Man. & By. M. C. 294 ; 172 E. B. 687. 

602. Moving on a person — By constable.] — 
police constable is not justified under Metropolitan 
Police Act, 1829 (c. 44), s. 7, in laying hold of, 
pushing along the highway, & ordering to be off, 
a person found by him conversing in a crowd with 
another, merely because the person with whom he 
happens io be conversing, is Imown to bo a reputed 
thfef. — Stocken V, Carter (1881), 4 C. & P. 477 ; 
2 Man. & By. M. C. 408 ; 172 E. B. 789, N. P. 

603. Throwing stone.] — ^A captain of a ship is 


not justified in throwing a stone at a person in a 
boat, who has fastened it to the ship, & thereby 
impeded & endangered it, for the purpose of making 
him let go, unless it was not possible either at the 
time or before the immediate pinch of the danger, 
to adopt any other mode for the purpose. — Eyre v, 
Norswobthy (1831), 4 0. & P. 502 ; 172 E. B. 
800, N. P. 

604. Ejection of servant from premises — By one 
of two partners — After expiration of notice to quit — 
Authority from other partner to remain.] — A 

servant of two partners may maintain trespass 
against one of the paHners for turning liim out of 
the joint dwelling-house, where the business is 
carried on, after the expiration of a notice to quit 
by that partner, if he has been authorised by the 
other partner to remain. — Donaldson v, Williams 
(1833), 1 Cr. & M. 345 ; 3 Tyr. 371 ; 2 L. J. Ex. 
173 ; 149 E. B. 432. 

605. Resisting lawful expulsion from premises.] 

— If a person conducts himself in a disorderly 
manner in a public-house, & the landlord requests 
him to depart, & he refuse to do so, the landlord 
is justified in laying hands on him to put him out ; 
& if, while the landlord has hold of him to put him 
out, the person lays hands on the landlord this is 
an assault. — Howell v. Jackson (1834), 0 0. &; P. 
723 ; 2 Ncv. & M. M. C. 627 ; 172 E. B. 1435, N. P. 
Annotation: — Befd. Sealoy «. Tandy (1901), 85 L. T. 459. 

606. Passive obstruction — Of entry to premises.] 
— ^A policeman prevented a member of a society 
from entering the society’s room : — Held : if the 
policeman was wholly passive, merely obstructed 
hia entrance as any inanimate object would, this 
was not an assault by the policeman. — Innks v, 
Wylie (1844), 1 Car. & Kir. 257 ; sub nom. Innbs 

V, Boucher, 8 J. P. 280, N. P. ; subsequent pro- 
ceedingSi sub nom, Innts v, Wylie, 3 L. T. O. S. 
62, 74. 

AnnoUztion'i : — Mentd. Wood v, Woad (1874), L. B. 9 Exch, 

190 : Kelly t?. National Soc. ol Operative Printers (1915), 

113 L. T. 1055. 

607. Giving person into custody — On charge 
before magistrate.] — Beglin v. JNeltiam, No. 569, 
ante . 

608. Locking up person in room.] — Beqlin v. 
Nelham, No. 669, ante . 

609. Criminal Intercourse,] — ^Wliere there had 
been criminal intercourse, accompanied, in the 
first instance, with some degree of violence, an 
action was maintainable for an assault. — Des- 
BOROUOH V, Homes (1857), 1 P. & P. 6, N. P. 

610. Touching person in order to attract 
attention.] — ^A person cannot justify giving another 
into custody for merely laying hands on him to 
attract liis attention, provided it be not done 
hostilely. — Coward v. Baddbley (1859), 4 H. & N. 
478 ; 28 L. J. Ex. 260 ; 33 L. T. O. S. 126 ; 23 
J. P. 296 *, 6 Jur. N. S. 414 ; 7 W. R. 466 ; 167 
E. B. 927. 

611. Forcibly seizing property In possession of 
party — Rightful possession.] — ^Pltf. presented a 
cheque at a bank, which the cashier of defte., the 
bankers, took, & gave pltf. in return notes & gold. 
WTiilst pltf. was counting the notes one of defts., 
having discovered that the drawer of the cheque 
had no assets, demanded the money back. Pltf. 
refused to wve it up, & defts. thereupon took it 
by force. In an action by A. of assault &> trespass 
for taking the money from him by force : — Held : 
he was entitled to recover. — Chambers v. Miller 
(1862), 13 C. B. N. S. 126 ; 1 New Rep. 95 ; 32 
L. J. C. P. 30 ; 7 L. T. 866 ; 9 Jur. N. S. 026 ; 11 

W. B. 236; 143E. R. 60. 

Annotations .—Mentd. R. v, Prluce (1868), 19 L. T. 364 ; 

Pollard V. Bank of England (1871), L. R. 6 Q. B. 623 ; 

Dentecbe Bank (London Agency) v, Berlro U89d), 73 
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Ii. T. 0fi9 ; Poe. det Hdteki Le To«<jTtet Paris^Pla^e v. 

Oummfnm. [1922] 1 K. B. 451 ; Brnrolnyv. Malcolm <1925}, 

133 L. T. 612 ; Jones v. Waring & Gfllow. [19261 2 K. B. 

6l2. 

612. Medical examination ol female.] — A 

magistrate has no right to order an examination 
of the person of a prisoner. An examination by 
medical men. in pursuance of such an order, of the 
person of a female, in custody upon the charge of 
concealing the birth of her illegitimate child, 
constitutes an assault. — Aoxew v. Jobson (1877), 
47 L. J. M. C. 67 ; 42 J. P. 424 ; 13 Cox, O. C. 625. 

613. .] — Latter v. Braddell, No. 679, ante, 

614. Resisting entrance of ministerial officer — 
Bailiff — Acting in excess of authority.] — B., a 
county ct. bailiff, went to levy a judgment debt on 
W. & calling at W.’sdoor; upon W. opening it, B. 
put his foot inside A tried to get in against the wish 
of W., who assaulted B. W. being summoned for 
assaulting B. : — Held : as B. was not in the execu- 
tion oi Ms duty in forcing a debtor’s door, the 
.tustices properly dismissed the summons. — 
Broughton v, Wilkerson (1880), 44 J. F. 781. 
Annotation : — FoUd. Roeftitor v. Conway (1893), 68 J. P. 350. 

615. Constable — Resistance by wife of 

owner of premises.] — C., a constable, in executing 
a warrant of distress for a general district rate in 
arrear went to the door of debtor’s house A 
debtor’s wife resisted his entry A assaulted him 
when entering against her will : — Held : the wife 
had implied authority to admit or exclude the 
constable executing civil process A was justified in 
using force to exclude him. — B ossiter v. Conway 
(1893), 58 J. P. 850. 

616. Overpowering force.] — L atter v, Brad- 
dell, No. 579, ante. 

617. Running tramway in defective condition — 
Injury resulting.] — Deft.s. were a co. authorised 
by Act of PfU'liamcnt to run tramcars by steam, A 
had running powers over the line of another 
tramway co. along a highway. By reason of 
certain points upon such lino being defective, a 
tramcar of defts., while being drawn by a steam 
engine, went off the line A injured pltf., who was 
upon the highway : — Held : the statutory powers 
of defts. could not be taken to authorise them to 
I'un tlieir tramcars along the highway upon a 
tramway in a defective condition, the tramway 
being defective, defts. in rimning their tramcar on 
the higliway were doing an unlawful aet, A there- 
fore defts. were liable as for a trespass in respect of 
tlie injury occasioned to pltf. by their immediate 
action. — Saduor v. South Staffordshire A 
Birmingham District Steam Tramways Co. 
(1889), 23 Q. B. D. 17 ; 68 L. J. Q. B. 421 ; 63 
J. P. 694 ; 37 W. B. 582, C. A. 

Anruitation : — (Tonsd. PhiiWps v. Brltaaria Hygienic Lavndty 

Co., [1923] 1 K. B. 639. 

618. Wound from glancing shot.]-- S tanley v, 
Powell, No. 568, ante. 

619. Forcibly stopping person — To demand 
■ame & address.] — police constable has no 
power to ap^prehend a person who is riding a 
bicycle on the highway ^ night without having 
a lighted lamp, as required by the regulations 
contained in Local Government Aict, 1888 (c. 41), 
a* 86, as the proviskm in that sect, declajring 
bicycles to be carriages within the meaning of the 
Highway Acts, does not include or incorporate the 
power to arrest without a warrant given by sects. 
78 A 79 of Highway Act, 1835 (c. 50), A conse- 
cmently , if a constable, for the purpose of obtaining 
the name A address ol the offender, who refused to 
stop when called upon, stop the bicycle & thereby 
throw the rider to the ground, he is guilty of 
aesault. — Hatton v. Trbeby, fl897] 2 Q. B. 452 ; 
66 L. J. Q. B. 729-; 77 L. T. 309 ; 61 J. P. 586 ; 


46 W. R. 6 ; 13 T. L. R. 556 ; 18 Oox, C. C. 633, 
D. C. 

620. Forcible feeding of prisoner.] — It is the 
duty of prison officials to preserve the health of 
prisoners in their custody, A a fortiori to preserve 
their lives, & it is for the jury to say whether the 
means adopted by those officials, for example the 
feeding of prisoner by force, are necessary for that 
purpose. — Leigh v. Gladstone (1909), 26 T. L. B. 
139. 

621. Forcible ejection from place of entertain- 
ment — Mistaken belief that seat not paid for.] — 
Where therefore pltf., who had purchased a ticket 
for a seat at a cinema show, was forcibly turned out 
of his seat by the direction of the manager, who 
was acting under a mistaken belief that pltf. had 
not paid for his seat : — Held : in an action for 
assault & false imprisomnent pltf. was entitled to 
recover substantial damages. — Hurst v. Picture 
Theatres, Ltd., [1915] 1 K. B. 1 ; 83 L. J. K. B. 
1837 , 111 L. T. 972 ; 30 T. L. B. 642 ; 58 Sol. Jo. 
739. C. A. 

AnnoUUiontt : — Meatd. v. Cotil«cxo, [1910] 2 K. B. 177 

Brltlah Actors Film Co. r. Glover. [191P] 1 K. B. 291) ; 

V. Intemfttlonal Clrcw A: Cbrlatmas Fair (1920), 

121 L. T. 469 : Said i>. Btrtt, [1925) 3 K. B. 497 : Mereager 

V. Brltteh BroftdcastLiff Co. (192a). 97 L. J. K. B. 251. 

Restraint of lunatics.] — See Lunatics, Vol . 
XXXIII., p. 269, Nos. 1872-1875. 

Effecting rescue.] — See Sheriffs, Vol. XLI., 
p. 101, Nos. 490-492. 

Enforcing discipline on crew of ship.] — See 
Shipping, Vol. XL!., p. 247, Nos. 874-881. 

ti. Driving Vehicle Against Another. 

622. Whether trespass.] — It is a direct trespass 
to injure the person of another by driving a carriage 
against the carriage wherein such person is sitting, 
although the last-mentioned carriage bo not the 
property nor in the possession of the person injured, 
— Hopper v. Reeve (1817), 1 Moore, C. P. 407 ; 
7 Taunt. 698 ; 129 E. R. 278. 

623. .] — Case against three defts., pro- 

prietors of a stage coach. The declaration stated 
that defts. so carelessly managed their coach & 
horses, that the coach ran against pltf. A broke his 
leg. It appe^cd in evidence that one of defts. 
was driving at the time when the accident 
happened, A the jury found that it hajmened to be 
thix>ugh his negligent driving : — Held : pltf, 
might maintain case against all the proprietors, 
although he might perhaps have been entitled 
to bring trespass against the one that drove the 
coa»ch. — MoreTon v. Hardern (1825), 4 B. & C. 
223 ; 6 Dow. & Ky. K. B. 275 107 E. R. 1042. 

Afmotatimf) : — Gomd. Williams r. Hollaad (1333), 10 Blnff. 

112. Reid. Wells v. Ody (1«30), 1 M. & W. 462 ; Ash- 
worth V. Stanwix (1861), 3 E. & E. 701. 

624. .] — Holmes v, Mather, No. 567, ante. 

625. Accident.] — ^Leamk v. Bray, No. 

429, ante. 

526. Necessity for special plea.] — 

In an action of trespass for diiving a carriage 
against pltf., the defence of inevitable accident 
must be specially pleaded. — C ottertll v. Starkey 
(1839), 8 C. & P. 691 ; 173 E. R. 676, N. P. 

Annotation PhllMps v. Britannia Hyglendc Laundry 

Co., [1923] 1 K. B. 639. 

527. .] -In trespass for driving 

a cart over pltf., the deft, endeavoured to show, 
under the plea of “ not guilty,” that pltf. slipped 
off the edge of the pavement just before deft.’s 
horse A cart, A that the injury occurred without 
any negligence of deft. : — Held : tliis admitted 
the trespass to have been the act of deft. A set up 
matter of excuse, A it should therefore have been 
specially pleaded. — H all v. Feabnley (1842), 3 

F p 2 
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Trespass. 


Sect. 1. — Assault and haito'y : Sub-sect. 2, B. (6) ii. 
& Hi . ; sub-sects, 3^ i S 5, A., J5., C\, D., E., F, 

a.] 

Q. B. 010 ; 3 Gal. & Dav. 10 ; 12 L. J. Q. B. 22 ; 
7Jur. 61; 114 E. R. 761. 

Annotation ; — Reid. Stanley v. Powell, 11S91] 1 Q. B. 80. 

Compare Negligence, Vol. XXXVI., pp. 87-89, 
Nos. 676-690. 

iii. Injury from Man Traps, Spring Guns, 

Sec Oflences against the Person Act, 1801 (c. 100), 
8.31. 

628. Whether defendant liable.] — Jay v, 

Whitfield (1817), cited in 3 B. & Aid. at p. 308 ; 
106 E. R. 676. 

AnnttUdionff : — Folld. Bird v. Holbrook (1828), 4 Binf?. 628. 
Reid. Lynch r. NurdJn (1841), 1 Q, B. 29; Clark v. 
Chambers (1878), 3 Q. B. D. 327. 

629. .] — A trespasser having knowledge 

that there are spring gnns in a wood, although he 
may be ignorant of the particular spots where 
they are placed, cannot maintain an action for an 
injury received in consequence of his accidentally 
treading on the latent wire communicating with 
the gun, & thereby letting it off. — Ilott v. Wiu^E.s 
(1820), 3 B. &; Aid. 304 ; 106 E. R. 674. 

Avnololionn : — Consd. Bird v. Holbrook (182P), 4 Bing. 028. 

Expld. Lynch v. Nnrdlii (1841), 1 Q. B. 29. Distd. Clark 
V. Chambers (1878), 3 Q. B. D. 327. Refd. Jordin 
Crump (1841). 8 M. & W. 782 ; Brown v. MalJott (1848). 
5 C. B. 599 ; Degg v. Mid. By. (1857), 1 H. & N. 773 ; 
Cleghoru v. Oldham (1927), 43 T. L. H. 465. Mentd. 
It. V. Momitford (1835), 1 Mood. C. C. 441. 

030. .] — Deft., for the protection of his 

property, some of which had been stolen, set a 
spring gun, without notice, in a walled garden, at 
a distance from his house : pltf., who climbed over 
the wall in pursuit of a stray fowl, having been 
shot : — Held : deft, was liable in damages. — 
Bird v. Holbrook (1828), 4 Bing. 628 ; 2 Man. & 
Ry, M. C. 198 ; 1 Moo. & P. 607 ; 6 L. J. O. S. 
C. P. 146 ; 130 E. R. 911. 

Annotations: — Expld. Jordin v. Crump (1811), 8 M. W. 
782. Apld. Lyuch v. Nurdln (1841), 1 Q. B. 29 ; Barnea 
V. Ward (185U), 9 C. B. 392. Distd. M. S. & L. By. v. 
Wallis (1854), 14 C. B. 213 ; Pouting v. Noakos, 11894] 
2 Q. B. 281. Reid. Dogg v. Mid. By. (1857), 1 H, & N. 
773 ; Clark v. Chambers (1878), 3 Q. 11. D. 327 ; Lowery 
V. Walker, [1910] 1 K. B. 173 ; Latham v. Johnson & 
Nephew, 11913) 1 K. B. .398 ; Buofl v. Long (1915). 114 
L. T. 186. Mentd. Bowman v. Secular Soc., [1917] A. C. 
406. 

631. .] — Pltf. entered deft.’s garden at 

night, & without his permission, to search for a 
stray fowl, &, whilst looking closely into some 
bushes, he came in contact with a wire, which 
caused something to explode with a loud noise, 
knocking him down & slightly injuring his face 
& eyes : — Held : deft, was not liable for this injury 
at common law, nor, in the absence of evidence 
that it was caused by a spring gun or other engine 
“ calculated to inflict grievous bodily harm ” 
under the statute 7 & 8 Geo. 4, c. 18, s. 1. — 
WooTTON V. Dawkins (1867), 2 0. B. N. S. 412 ; 
140 E. R. 477 ; sub nom. Wootton v. Dorking, 
29 L. T. O. S. 80 ; previous proceedings, 29 L. T. 
O. S. 64. 


Sub -SECT. 3. — Right of Action for Trespass 
Committed against Another. 

Husband & wife.] — See Husband &; Wipe, Vol. 
XXVII., p. 80, Nos. 631-639. 


Master & servant — Seduction.] — See Master & 
Servant, Vol. XXXIV., pp. 171-180, Nos. 1342- 
1448. 

Personal Injury to servant.] — See Master 
& Servant, Vol. XXXIV., pp. 180-183, Nos. 
1449-1490. 


Sub-sect. 4. — Liability for Trespass 
Committed by Another. 

See Part I., Sect. 2, a7iie. 


Sub-sect. 6. — Defences. 

A, Accident. 

Materiality of Intention.] — See Sect. 1, sub- 

I sect. 1, ante. 

Necessity for special plea — Trespass by driving 
carriage against plaintiff.] — See No. 626, ante. 

As matter in mitigation of damages.] — Sec 
No. 711, post. 

B. Action Barred. 

Limitation of action.] — See Limitation of 
Actions, Vol. XXXII., p. 343, Nos. 257, 258. 

Action in respect of felonious tort.] — A ction, 
Vol. I., pp. 60-66, Nos. 490-515. 

Estoppel — Proceedings against one of several 
joint trespassers.] — See Estoppel, Vol. XXI., 
p. 222, Nos. 564, 665. 

Previous criminal or quasi criminal pro- 
ceedings.] — See Estoppel, Vol. XXI., pp. 226, 227, 
Nos. 594-600. 

Previous judgment — Action for subse- 
quent loss.] — See Estoppel, Vol. XXI., p. 208, 
Nos. 493-495. 

Certificate of dismissal by magistrates.] — 

See Magistrates, Vol. XXXIII., pp. 347, 348, 
Nos. 565-576. 

Action by wife against husband — Divorce inter- 
vening between assault & action.]— H usband 
& Wife, Vol. XXVIl., p. 260, No. 2202. 

Felonious trespass by servant — Effect of con- 
viction on liability of master.] — See Master & 
Servant, Vol. XXXIV., p. 147, No. 1153. 

C. Consent. 

632. Whether defence valid.] — Matthew v. 
Ollerton (1092), as reported in Comb. 218 ; 90 
E. R. 438. 

Annotations : — Apld. Boulter r. Clark (1747), Bull. N. P. 16. 
Refd. R. V. Coney (1882), 8 Q. B. D. 534. Mentd. Sharman 
V. Brandt (1871), L. B. 6 Q. B. 720. 

633. .] — Boulter v. Clark (1747), Bull. 

N. P. 16. 

Annotation: — Consd. R. v. Coney (1882), 8 Q. B. D. 634. 

634. .] — Milner v. Wilson (1755), 

Barnes, 364 ; 94 E. R. 956. 

035, Plea admitting assault.] — ^A plea 

that admits an assault & justifies it under leave 
& licence is bad as amounting to the general 
issue. — Christopherson v. Barb (1848), 11 Q. B. 
473 ; 17 L. J. Q. B. 109 ; 10 L. T. O. S. 393 ; 12 
J. P. 163 ; 12 Jur. 374 ; 116 E. R. 554. 

Annotations: — Expld. R. v. Coney (1882), 8 Q. B. D. 634. 
Refd. Hefforty v. Shine (1878), 14 Cox, 0. 0. 146 ; Latter 
V. Braddell (1880), 60 L. J. Q. B. 166. 

636. Servant acting under master’s order.] 

— ^Latter v. Braddell, No. 579, ante. 


PART IV. SECT. 1, SUB-SECT. 5.— C. 

d. Leave <S: licence.] — Pltf. declared 
In trospaflB, in the first count, com* 
plainljog of breaking & entering his 
close & debauching his daughter, & 
In the second count for debauching his 
daughter only : & deft, pleaded to each 
count, 08 to all but the force & arms. 


etc., the leave ic licence of the daughter. 
— IJeld : the pleas were bad. — Boss v. 
MkrRITT (1846), 2 U. C. R. 421.— 

CAN. 


•. .1 — Assault & battci y. Plea. 

leave & IIocdbo. Deft, conteuded 
that because pltf. hod previously 
challenged him to fight, the plea was 


RUblained, & pltf. should have replied 
an excess or unfair advantage If be 
ivUed Ihoroon : — Held : It did not 
apply, for a challenge to fight at once 
could not primd facie authorise the 
attack by deft, after some time with a 
club. — S t. John v. Parr (1868), 7 
C. P. 142.— CAN. 
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D, Defence of Person, 

037. How far assault Justified.] — Anon. 
(1319), Y. B. 12 Edw. 2, fo. 381. 

03g, Wounding.] — Defendant may justify 

an assault in defence of his person or of his wife. 
... So ho may justify in defence of his father 
or another or children within age & even a 
wounding may be justified in defence of his person 
but not of his possessions. . . . 

A master may justify beating his apprentice, 
servant, scholar, etc., if the beating is in the nature 
of correction only & with a proper instrument 
(Holt, C.J.). — Anon, {circa 1695), 3 Salk. 46 ; 91 

E. R. 683. 

639. .] — ^Butler v. Austen (1614), 

I Roll. Rep. 19 ; 81 E. R. 297. 

Annotation : — Refd. Groon v. Goddard (1702), 2 Salk. 641. 

640. .] — Hudson v. Crane (1607), 

Noy, 115 ; 74 B. R. 1080. 

641. .] — Cook v. Beal, No. 706, post. 

642. Plaintiff’s assault violent.] — 

Son assault demesne a good plea in rnayhour where 
the first assault was violent. — Cockcroft v. 
Smith (1705), 2 Salk. 642 ; Holt, K. B. 699 ; 

II Mod. Rep. 43 ; 91 E. R. 511 ; suhsequeni 
proceedings^ 11 Mod. Rep. 52. 

Annotations : — Consd. Cook v. Beal (1697), 1 Ld. Tlaym. 176. 

Apld. Dale v. Wood (1822), 7 Moore, C. P. .3:1. Consd. 

Reooc V. Taylor (18.35), 4 Nev. ^ M. K. B. 4G9. Refd. Dix 

V. Brookes (1717), 1 Stra. 01. Mentd. airterr. Fish (1725). 

1 Stra. 645. 

643. Commensurate with assault by 

plaintiff.] — Reece v, Taylor, No. 687, post, 

644. Excess of violence by defendant.] — When 
a deft, pleads that pllf. struck him first, how far he 
shall not be allowed to give in evidence a very 
violent battery by way of justification under that 
plea. — Bridgman v. Skinner (1734), 2 Barn. K. B. 
118 ; 94 E. R. 591. 

645. .] — Dean v. Taylob, No. 703, post, 

646. Self defence to battery in church.] — Self 
dof(*nce no justification in battery in a church. — 
Frances v. Ley (1615), Cro. Jac. 366 ; 79 E. R. 
314 ; suh nom. Day v. Beddingfield, Noy, 101. 
Annotations •—Refd. Sp oonor r. Brewster (1825), 10 Mooro, 

U. P. 494. Mentd. ll. V. London (Bp.) (1743), 13 East, 

420, n, ; Fletohor v. Sondes (1826), 3 Binj?. 501; Bryan 

V. Whistler (1828). 8 B. & C. 288 ; Wlnstanloy v. North 

Manchester Overseers [1910] A. C. 7. 

647. Resistance to Improper arrest.] — When 
a warrant has been issued to apprehend a person 
for an offen.ee less than felony, the police officer 
who executes it must have the warrant in his 
possession at the time of arrest. Applt. was 
summoned to answer an information charging him 
with trespass in pursuit of conies ; as ho did not 
appear in obedience of the summons, a warrant 
was issued for his apprehension. Resp., being a 
police officer, to whom the warrant was directed, 
but not having it in his possession, attempted to 
arrest applt., who thereupon committed an assault 
upon liim : — Held : applt. could not be convicted 
upon an information charging him with assaulting 


reap, in the execution of his duty. — Codd v, 
Cabe (1876), 1 Ex. D. 352 ; 46 L. J. M. C. 101 ; 
34 L. T. 463 ; 40 J. P. 666 ; 13 Cox, C. C. 202. 
Annotations .-—Refd. Ft p. Smith (1897), 61 J. P. Jo. 410 ; 
Betts V. Stevens (1909), 79 L. J. K. B. 17. 

648. Defence of another — Parent & child — De- 
fence of parent.] — Anon, (circa 1095), No. 638, 
ante. 

-.] — Greis Case (1047), 

Clay. 120. 

660. Defence of child.] — Anon, (circa 

1695), No. 638, ante, 

661. Husband & wife — Defence of wife.] — 

Anon, (circa 1695), No. 638, ante, 

652. Defence of husband.] — 

Leewerd v. BAsn.EE, No. 205, a7ite. 

Master & servant — Defence of master.] — 

See Master & Servant, Vol. XXXIV., p. 187, 
Nos. 1537-1540. 

Defence of servant.] — See IVIaster 

& Servant, Vol. XXXIV., p. 180, Nos. 1449, 1450. 

B, Defence of Property. 

Defence of land.] — See Part II., ante. 

Defence of goods.] — See Part III., ante. 

F. Execution of Process. 

653. Lawful arrest.] — A private person may 
justify arresting a common gambler whom he 
detects cheating with false dice. — Holyday v. 
Oxenbridge (1631), Cro. Car. 234 ; W. Jo. 249 ; 
82 E. R. 131. 

Aiinotation : — Mentd. R. v. GHopo (1696), 1 Ld. Rayni. 256. 

654. .] — (1) To trespass, assault & false 

imprisonment, three defts. pleaded a joint plea of 
justification under process, etc., in which one said 
that he, as attorney for the party suing out that 
process, delivered the warrant to the other two 
defts., to whom it was directed, to be executed, 
etc. ; & the two others that they executed it, etc. ; 

hold a good plea, 

(2) Deft, may justify a battery by pleading 
7}%oUitcr mamis hnposuii, etc., in order to arrest, etc. 
—Rowe p. Tutte (1737), Willes, 14; 125 E. R. 
1031. 

Annotation: — Refd. Titloy v. Foxall (1758), WUlos, 688. 

655. No justification for battery.] — 

Williams v. Jones, No. 592, ante. 

656. Necessity for previous commission of 

felonious act.] — Mathews v. Biddulph, No. 778, 
post. 

On civil process.] — Sec Sheriffs, Vol. 
XLI., p. 103, Nos. 528-539. 

657. Resistance to rescue.] — An attempt to 
rescue will justify an assault. — Anon. (1705), 11 
Mod. Rep. 64 ; 88 E. R. 889. 

Service of process.] — See Nos. 599, 600, ante. 

G. Expulsion of Trespasser. 

658. Whether valid defence.] — In justification 
of an assault, defts. pleaded, that they were duly 


PART IV. SECT. 1, SUB-SECT. 6.— D. 

644 1 . Excess of violence by defendant . ] 
—Shore v. Shore (1831), 2 O. S. 65.— 

CAN. 


644 ii. .] — Spires v. Barrtck 

(18.57), 14 U. C. R. 420.— CAN. 

, ®44iil. .] — Savage v. Stack 

CAN®^’ 17 N. B. R. (1 P. & B.) 604.— 


644 iv. .] — Whore, In an action 

lor assault, deft, pleaded son assault 
demesne & grave evidence In support of 
plea, pltf. was allowed at the close 
or the evidence to add a replication of 
erc^s.— W hite r. McKxel (1880), 28 
N. B. R. 39.— CAN. 


V. Geld] 

(1908), 2 E. L. R. 66.— CAN. 


644 Vi. .] — Damages are due for 

a blow inflicted with a heavy iron bar 
on the head, to the danger of life, 
although (be party so struck had pre- 
vfoubly given a slight blow or push with 
Ills hand, & was alleged to have begun 
(ho affray.— Dowie v. Douglas (1822), 
I Sh So. App. 125.— SCOT. 

PART IV. SECT. 1, SUB-SECT. 6.-F. 

653 i. Lawful arrest.] — Marks v, 
Nevvc’ombe (1883), 22 N. B. K. 419. — 
CAN. 

656 i . No justification for bat- 

iery.] — Clear proof of a warrant to 
arrest must be given In an action for 
assault & battery* but Its production 
will not justify gross & unnecessary 
violence In the execution of it. — 


Belch v. Arnott (1859), 9 C. P. 68. — 

CAN. 

f. Ri(jht of defendant to set up 

arrest by act of court.] — Where the 
whole proceedings leading to the 
arrest of pltf., & the justices who act, 
have been procured by deft, for his own 
puri)ose, deft, camiot set up the 
defence that the false Imprisonment was 
the act of the ct. & not his own act. — 
Ackroyd V. Bishop (1891), 9 N. Z. L. R. 
250.— N.Z. 

PART IV. SECT. 1, SUB-SECT. 5.— O. 

658 i. Whether valid defence. ] — Plow 
MAN V. Palmer (1914), 18 C. L. R. 339. 

— AUS. 

668 Ii. .]— McCULLEY V. CUNARD 

(1843), 4 N. B. R. (2 Kerr) 131.— CAN 
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Tbespabb. 


Sect. 1 . — Assault and battery : 6id>^eect. 6, iGr., H,, 
L, J. & K.l 

assembled as a select vestry, & extruded pltf., 
being an Intruder. One of the select vestry having 
received no notice of the meeting : — Held : the 
justification was not made out. — Dobson v. 
Fussy (1831), 7 Bing. 305 ; 2 Man. & Ry. M. C. 470 ; 
6 Moo. & r. 112 ; 9 L. J. O. H. 0. P. 72 ; 131 E. B. 
117. 

669. .] — A society not possessing any pro- 
perty in which its members have a joint interest, 
may, aft er due notice, expel any of its members for 
misconduct ; as for instance, threatening one of 
the members while present at n meeting, with 
personal violence. But when such a society 
expelled a member without due notice ; it was held 
to have acted illegally. — Innes v. Wylie (1844), 
1 Car. cV Kir. 257 ; sub vom. Innes v. Boucher, 8 
J. P. 280, N. P. ; subsequent 'proceedings^ sub nom. 
Xnnis V. Wylie, 3 h. T. O. S. 62, 74. 

Anru^i^itioriH : — Apld. Wood v. Woad (1874), L. R. 9 Exrh. 

190. Consd. Kelly v. National Soc. of Operative PrlnterB 

(1015), 113 L. T. 1056. 

660. Undue violence In expulsion.] — 

Gregory v. Hill, No. 214, ante. 

661. PlaintilT rightfully on premises.] — 

Acti(jn for assault, l^lea, tliat deft, was possessed 
of an ofiice A premises wherein pltf. was tres- 
passing, wiiereupon deft, requested him to leave 
ihe olfice & premises, which pltf. refused to do, 
A thereupon deft, gently removed him, etc. 
Replication, that before & at the time, etc., M. 
had instituted liquidation proceedings under 
Bankruptcy Act, 18()9 (c. 71), in the county ct., 
A hfid convened a general meeting of liis creditors, 
to bo holden at ihe office A premises in the plea 
mentioned on Feb. 3, 1874, A deft, was the solr. 
of M . in such proceedings, A in A about summoning 
the meeting, which was duly held at the time A 
place ; A pltf., then being the solr. A duly 
appointed proxy of T., a creditor of M., attended 
the meeting as such, A deft, was present at the 
meeting as solr. A on behalf of M., A officiated 
thereat as the duly elected chairman thereof ; 
A a x)roof made under the proceedings by T., then 
being such creditor, A a writing under T.’s hand 
duly appointing pltf, his proxy in the matter of the 
proceedings, were produced to deft., then being 
such chaintnan, A afterwards A during the con- 
tinuance of the meeting, A before the termination 
or adjournment thereof, A whilst pltf. was lawfully 
attending same as such proxy at the office A 
premises in the plea mentioned, pltf. refused to 
leave same when so requested by deft., as he law- 
fully might for the cause aforesaid : — Held : pltf. 
was not a trespasser on the occasion. Deft, 
having given pltf. leave to be present at the 
meeting as proxy for a creditor, the latter had a 
right, coupled with an interest, entitling him to 
he on deft.’s premises. — Vaughan v. IIampson 
(1675), 33 L. T. 16. 

662. Exclusion of Member of Parliament — 

Under resolution of House of Commons.] — To a 

claim for damages for an assault committed on pltf., 
a Member of I^arliament, whilst attempting to 


enter the House of Commons for the purpose of 
taking his seat, deft, pleaded in justification thereof 
that the House had previously resolved A ordered 
that deft., one of its officers, should “ remove 
pltf. from the House until he should engage not 
further to disturb the proceedings of the House 
A that, acting in pursuance of such order, deft, 
resisted A removed pltf. : — Held : the plea wcus 
good. — Bradlaugh V. Erskinb (1883), 47 L. T. 
018 ; 31 W. B. 306. 

Annoiaiion: — field, Bradlatigh v. Goasott llSBi), 50 L. T. 

Expulsion by innkeeper.] — See Inns A Inn- 
keepers, Vol. XXIX., pp. 3, 7, 8, Nos. 11, 72-86. 

Expulsion of trespasser on property.] — See 
Part II., ante. 

H. Justification as Servant of Another. 

See Master A Servant, Vol. XXXIV., pp. 184- 
187. 

/. Laivful Correction. 

668. Correction by father — Interference with.] — 

In an action for assaulting pltf., defts. pleaded 
that pltf. was beating “ a certain boy whose name 
is to defts. unknown,” A that defts., to prevent 
his beating ” the said boy,” quietly laid their han^ 
on him. Replication that, “the said boy” in 
the plea mentioned “ was one Barnes, W., A was 
A is the lawful son of plif.,” of the age of ten years, 
A that “ the said Barnes, W.” refused to obey his 
lawful commands, whereupon plif. moderately 
chasiisf‘d him. Rejoinder, that pltf., at the time 
when, etc., was beating, “ the said Bamos, W.,” 
with more violence than was proper A reasonable. 
Rejoinder, that pltf., “ did not beat,” etc., the said 
Barnes, W. “ with more violence than was proper 
A reasonable.” On the part of pltf,, evidence 
was given, that pltf., just before defts. interfered 
with him, had been beating his son Barnes, W., 
who was ten years old, with a strap, but not 
immoderately ; but ihe last witness for pltf. 
stated tliat plif. had another son, aged eight. 
It was proved for defts., that, after pltf. had 
beaten liis eldest son, Bames, W., he began beating 
ihe younger, when defts. laid hold of him : — Held : 
on these pleadings the issue was limited to ihe 
question of the excessive beating of Barnes, W., 
A anything pltf. did to the younger boy was not 
in issue ; A the judge at ihe trial would not allow 
any amendment as to the name of Barnes, W., as 
the two boys had both been beaten, A if the issue 
had been different pltf. might have adduced other 
evidence as to the extent of the beating of the 
younger boy. — Winterburn v. Brooks (1840), 2 
Car. A Kii-. 16, N. P. 

664. Correction by master — Apprentice.] — ^Anon. 
{circa 1696), No. 638, ante. 

666. .] — Penn v. Ward, No. 701 , post. 

666. Servant.] — ^A non. {circa 1695), No. 

638, ante, 

667. Scholar.] — ^Anon. {circa 1696), No. 

638, ante. 

.] — Sec, also, Education, Vol. XIX., 
pp, 699, 600, Nos. 271-282. 


esSiii. .] — A paBKonsreroua street 

railway bavlnff refused when requoatod 
hy the conductor of the car to remove 
hlB feet from the cushion of the opposite 
seat. & used strong langua^ to the 
conductor, was ejected from the oar : — 
Held : the conductor had a right to 
eject him. — Pavis V. Ottawa Elec- 
TRTC Ry. Oo. (1897), 28 0. R. 054.— 
OAN. 

658 iv. .] — Mitcjhell V. Wajuien 

1869), 5 Nfld. L. R. 276.— NFLD. 

658 V. .1 — When the Jury found 


that deft, committed an assault on & 
with violence to pltf., but also foimd 
that no more violence was used than 
was neoessary to give deft, possession 
of land to the possession of which ho 
was entitled, the ot., conplderlng the 
finding indefinite, looked at the evi- 
dence to ascertain what de^e of 
violence was used, &, finding that the 
agents of deft, gently laid hands on 
pltf.. Judgment was given on the above 
finding for deft. — B ubt v. Robs (1886), 
6 N. Z L. R. 161 (B. C.).— N.Z. 


PART IV. SECT. 1. SUB-SECT. 5 —I. 

6661. Correction by master — ServarU.] 
' — Where In trespass for an assault & 
battery, for wounding A kicking, A for 
tearing pltf.'s clothes, deft. Justiflod 
as fox a moderate correction of pltf. as 
his servant — the plea was held bad on 
demurrer, as It afforded no answer to 
the wounding A tearing the olothes of 
pltf.— Mitchell v. Defries (1846), 2 
U. C. R. 430.— CAN, 

6671. Scholar .] — A school- 

master may punish for sobool ofienoes 
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Master of ship.] — See Shipping, Vol. XLI., 

pp. 247, 248, Nos, 874-882. 

J, Preservation of Order. 

668. Disturbance at funeral.] — ^To an action of 
assault & battery, a plea that pltf. disturbed a 
congregation while the minister was performing the 
rites of burial, & that deft., though neither con- 
stable, churchwarden, nor other officer, molliter 
manus imposuU to prevent such disturbance, is a 
good justification. — Oleveh v. Hynde (1673), 1 
Mod. Itep. 108 ; 80 E. R. 806 ; sub nom. Lever v. 
Hide, 1 Freem. K. B. 131. 

^UTiofetWon BeM. Burton v. Heaton (1842), 10 M. & W. 

105. 

669. Breach of peace — Blow by constable.] — 

Tf a constable is preventing a breach of the peace, 
& any person stands in liis way with intent to 
hinder him from doing so, the constable is justified 
in taking such person into custody, but not in 
giving liim a blow. — Levy v. Edwards (1823), 
I 0. & P. 40 ; 171 E. R. 1094, N. P. 

670. Disturbance on premises — Ejection of dis- 

turbers — Without undue force.] — If three persons 
be told on entering a theatre that there is room, 
when in fact there is not, their proper course is 
to leave the theatre, & demand the return of their 
money ; & such persons are not justified in 

getting into a private box in tlie theatre, &, if 
they do, the proprietor may remove them, using 
no more force tlian is necessary. — L ewis v. Arnold 
(1830), 4 0. <fe P. 354 ; 172 E. R. 737, N. P. 
Annotation Refd. 8aid v. Butt, LI 920] 3 K. B. 497. 

671. .] — nowELTiV. .Tackson, No. 006, 

ante. 

672. .] — Moriarty v. Brooks, No. 

585, ante. 

673. .] — If a person comes into a 

house, or is in it, makes a noise disturbs the 
peace of the family, although no assault has been 
committed, the master of the house may turn him 
out or call a policeman to do so.--— SiiAW v. 
(IHAIRITIE (1850), 3 Car. & Kir. 21, N. P, 

674. From church.] — ^Ballard v. 

Bond (1837), 1 .1. P. 102 ; 1 Jur. 7. 

.] — See, further. Ecclesiastical 

Law, Vol. XIX., pp. 287, 467, Nos. 3174. 


675. Control of crowd on public occasion.] — 

One of the marshals of the City of London, whose 
duty it was on the day of a public meeting in the 
Guildhall to see that a passage was kept for the 
transit to their carriages of the members of the 
corpn. & others, directed a person in the front of a 
crowd at the entrance to stand back, &, on being 
told by him that he could not for those beliind him 
struck him immediately on the face, saying that he 
would make him : — Held : in so doing the marshal 
exceeded his authority, & lie should have confined 
himself to the use of pressure, & should have waited 
a short time to afford an opportunity for removing 
the party in a more peaceable way. — Imason v. 
Cope (1831), 6 C. & P. 193 ; 172 E. R. 930, N. P. 

676. Disturbance at public meeting.] — Proof of 
annoyance & disturbance by a person present at 
a meeting, such as crying “ licar, hear,” &- putting 
questions to a speaker, & making observations on 
his statements, will not justify the chairman of the 
meeting in giving such person in charge to the 
police ; but, to justify such a course of proceeding, 
it must be sliown that what was done amounted to 
a breach of the peace. — Wooding v. Oxley (1839), 

1 C. A P. 1 ; 173 E. R. 714, N. P. 

Arrest & imprisonment .] — See Sect. 2, post. 

K. Other Defences. 

677. Tender of amends.] — Walgrace’h Case, 
No. 368, ante. 

678. Order of House of Commons.] — ^Verdon 
V. Topham (1682), T. Jo. 208 ; 84 E. R. 1220. 

679. Assertion of right of precedence — At 
funeral.] — A battery cannot be justified in order 
to maintain a right of precedence at a funeral. — 
Ashton v. Jennings (1675), 1 Freem. K. B. 393 ; 

2 Lev. 133 ; 3 Keb. 462 ; 89 E. R. 291. 

680. Prevention of act of supposed indecency.] — 
Booth v. Hanley (1826), 2 0. P. 288 ; 172 
E. R. 128, N. P. 

681. Payment Into court.] — Aston v. Perkes, 
No. 494, ante. 

682. Exercise of contractual powers — Terms 
of contract not complied with.] — The corpn. of B. 
had leased their tramway lines to pltfs., a tramway 
CO., & under the lease" the repairs of tramways 
were to be executed by the corpn, at the cost of 


tut If he exceeds the hounds of modera- 
tion either In manner Instniraent or 
quantity of ' the punishment he Is 
answerable for the excess.— Smith v. 
Bryne, Ex p. O’BiiYNic (1894), 5 
Q. L. J. 12G.— AUS. 


667 11. .] — H. V. ZiNCK 

(1910), 8 E. L. II. 178.— CAN. 

667 ill. .] — Hansen v. Cole 

(1890), 9 N. Z. L. 11. 272.— N.Z. 

687 I V. .] — SOOROIE V. 

Lawrie (1883), 10 R. (Ct. of Soss.) 610 ; 
20 So. L. R. 397 .— scot. 


g. Correction by stranger-- Of plaintiff's 
sow.] — M adden v. Farley (1849), 6 

U. C. R. 210.— CAN. 

h* Of boys skylarking on rail- 

tmy.j-— Rnsp. was an Inspector of 
the railway dept., & as the result of 
some skylarking by some schoolboys 
on a train was struck In the face by a 
door. He cuffed applt. & pulled hie 
ear, not for the purpose of restoring 
order, but beoanso he was provoked 
by the door striking bim in the face, 
Applt. had not taken part In the 
msturbance : — Held : there was no- 
thing to Justify resp. in administering 
coTOoral punishraenl to applt. — L owry 

V. Bajilow, [1921] N. Z. L. R. 316.— 


PART IV. SECT. 1, SUB-SECT. 6.— J. 

k. JOistvrhance, of public worship. 1 — 
HKm V. INGLIS (1862), 12 C. P. 


191.— CAN. 

l. Breach of peace.] — person who 
when using the force necessary to pre- 
vent a continuance or renewal of a 
breach of the peace was struck by the 
party he was attempting to control : — 
Ileld : Justiflod in striking back. — 
R. V. Manbon. [1925] 1 W. W. R. 671 ; 
43 Can. Crim. Caa. 30. — CAN. 

m. .] — Gouri Prosed Dey 

V. Chartered Bank op India (1925), 
I. L. R. 52 Calc. 615.— IND. 


n. Removal of party emblem 

from plaintiff .] — Humphries v. Connor 
(1864), 17 1.0. L.R.l.— IR. 

o. Excess in carrying oiU legal 

dtrecfioTia.l— O’B rikn v. Hartington 
(Marquis), [1877] 1. R. H 0. L. 445. 


p. Right of soldiers to repel tres- 
pass upon themselves.] — Sokllora have 
no right to force a way through a 
crowd by violence, or to remove any 
obstruction by arms, still less by dis- 
charging deadly firearms. They have 
no right to repel a trespass on them- 
selves, or on tho party escorted, by 
filing or Inflicting mortal wounds. — 
Re Cabey (1852), 8 State Tr. N, S. 
1078.— IR. 


PART IV. SECT. 1, SUB-SECT. 6.— K. 

Q. Previous conviction for same 
cause.] — A plea of conviction under 
Petty Trespass Act to an action for 


assault & battery. Is not supported by 
proof of a conviction for an assault 
alone. — Delong v . McDonell (1838), 
3 Ont. Dig. 6936.~€AN. 

r. .] — To an action for assault 

& battery, deft, pleaded that ho had 
boon convicted of the trespass oom- 
plained of before a justice of tho 
peace, & so released from this action. 
Pltf. replied “ nul tiel record ” of tho 
conviction : — Held : replication good. 
— Thompson v . Leslie (1852), 9 

U. C. R. 360.— CAN. 

t. .] — Green v. Henneghan 

(Alla.). [1918] 3 W. W. R. 658; 4;{ 
D. L. R. 272 ; 11 Alta. L. R. lOG.- CAN. 

a. .] — Murray v. Fitzpatrick 

(1914), 78 J. P. Jo. 521.— IR. 

b. “ Molliter manus imposuit ."] — • 
PJtf. declared for an assault & bat- 
tery, & beating, t)ruising, & wounding ; 
& deft, justiflod the assault & battery 
by a plea of “ molliter manus impo- 
suit ” .' — Held : sufllcient.— M cLeod r. 
Bell (184G), 3 U. C. K. 61.— CAN. 

0. .1 — Smith v . Ingoldsby 

(1852), 9 U. 0. R. 207.— CAN. 

d. JustificaHon under smrch warrant. ] 
— Jones v . Robs & Barnes (1847), 3 
U. 0. R. 328.— CAN. 

e. No special direction given to 
execution officer .] — ^Where either the 
execution pltf. or his attorney direct 
the seizure of particular goods, they are 
liable, but not where the writ Is ^ven 
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Trespass. 


Sect 1. — Assault and haitenj : Sub-sect. 5, K.: srih' 
sect 6.] 

the CO. In 1908 it was considered desirable to 
reconstruct certain lines of tramway, & on May 7, 
an agreement was entered into between the corpn. 
& pltfs., for this purpose, which provided for 
facilities to pltfs. to maintain the service of trams 
during the execution of the works & also that the 
corpn. should insert in the contract, to be entered 
into by them with their contractor, a provision 
imposing upon the contract/or full responsibility 
for all claims resulting from accident, injury, or 
tlamage sustained by the co. from the execution 
of the work. On May 15 the corpn. entered into 
a contract with deft, for relaying the tramway 
lines ; & by it deft, agreed to indenmify the corpn. 
<Sr undertook to be responsible for all damage 
consequent upon or arising out of the execution 
of the work. Pltfs. were not parties to this agree- 
ment. During the execution of the work a tram- 
car became derailed & was overturned & damaged 
owing to deft.’s negligence, & pltfs. were com- 
pelled 1 o pay damages as compensation to 
passengers so injured : — Held : pltfs. were entitled 
to recover from deft, damages for tlie injury to the 
tramcar, as well as the amount so paid to injured 
passengers. For the acts of defts. injuriously 
affected botli the proprietary rights of pltfs. as 
lessees & their rights of passage on the highway ; 
& inasmuch as, apart from the contracts of 
May 7^ & 15, deft, would have been a trespasser 
ah initio & his dealings with the tramway a nuisance 
at common law, he could only justify such trespass 
& nuisance by relying on his contract with the 
corpn., with which ho had not complied. — ^Bir- 
mingham City Tramway Co., Ltd. v. Law, 
[1910] 2 K. B. 965 ; 80 L. J. K. B. 80 ; 103 L. T. 
44 ; 74 .L P. 355 ; 8 L. G. K. 667. 


Sub-sect. 6. — Pleading. 

See B. S. C., Ord. 19, rr. 4, 15. 

688. Defence — ^Must cover each separate tres- 
pass.] — ^Where in an action for assaulting, beating, 
& ill treating, deft., as to the assaulting & ill treating, 
justified turning pltf. out of his house, but the 
issue on the justification was found against him : — 
Held : upon the whole justification a battery 
appeared admitted, & the excuse not being proved, 
pltf. was entitled to full costs, without a judge’s 
certificate. — Johnson v. Nortiiwood (1817), 7 
3’aunt. 689 ; 1 Moore, C. P. 420 ; 129 K. R. 274. 

684 . .] — In trespass, the first count 

of the declaration stated, that deft, assaulted & 
imprisoned pltf. ; &, during such imprisonment, 
struck, pulled, & pushed him about. Justifica- 
tion, that deft. a;rrestcd pltf. under process of ct. ; 
& that pltf., whilst in custody, having conducted 
himself in a violent manner, deft, necessarily, & 
to prevent his escape, struck, etc. : — Held : (1) this 


latter part of the justification not being proved, 
pltf. was entitled to judgment ; &, it was not 
necessary to new assign the battery by deft. ; 
(2) the second count of the declaration, which 
omitted the battery, having been justified by 
proof of the writ & warrant, & arrest imder them, 
pltf., although one assault only was proved, was 
still entitled to judgment, having proved the 
trespass as laid in the first count. — Phillips v. 
Howgate (1821), 5 B. & Aid. 220 ; 106 E. R. 
1173. 

4.nnotation8 • — A9 to (1) Apld. Staminers r. YeQr<^ley (1833), 

10 Bing. .S') ; Bush v. Pai'krr (1834), 1 Bing. N. C. 72. 

Refd. Lamb v. Burnett (1831), 1 CY. J. 291 ; Penn v. 

Ward ri835), 2 Or. M. & H. 338 ; Ciulevvis v. Laurie (1848), 

11 L. T. O. S. 308. 

685. .] — A plea which professes to 

justify several assaults & false imprisonments laid 
in sei)arate counts, must show distinct occasions 
upon which deft, was justified in committing eacli 
particular trespass. — M‘Curday v. Driscoll 
(1833), 1 Cr. & M. 618 ; 3 Tyr. 571 ; 2 L. J. Ex. 
185 ; 149 E. R. 546. 

686. .] — In trespass against defts., 

for beating, pulling pltf. about, tui*ning liim out 
of a certain close, etc., & dragging him into & 
through a certain pond, defts. pleaded the general 
issue, & justified the turning out of the close, 
beating, & pulling about, without referring or 
alluding to the dragging into & through the pond. 
Verdict for pltf. on the general issue, & for defts. 
on the remainder of the record. On motion to 
enter up judgment for defts., non ohstanie veredicto , 
on the ground that the plea on whicli the verdict 
was found for them was an answer to the whole 
complaint, & that the dragging through the pond 
being mere aggravation, need not be justified : — 
Held : the plea was not an answer to the whole 
charge, as the dragging into & through the pond 
was a distinct substantive trespass, & not mere 
aggravation, & consequently that it should be 
justified. — Bubh v. Parker (1834), 1 Bing. N. 0. 
72 ; 4 Moo. & S. 588 ; 3 L. J. 0. P. 212 ; 131 E. R. 
1044. 

Annotations .—Refd. Ciirlewis v. Laurie (1848), 12 Q. B. 

040 ; Huddart v. llighy (1809), 10 B. & fe. 911. 

687. .] — (1) Where there are a seric.s 

of matters comiilained of in trespass, & the plea 
amounts to a justification of all ; in order to 
entitle deft, to a verdict, it is incumbent upon 
him to make out all the material allegations in his 
plea ; therefore, where the declaration com- 
plained of an assault, putting pltf. out of a shop, 
& imprisoning him in custody of a police officer, 
& fhe plea was molli(er rnanus imposuit to remove 
pltf. from deft.’s sliop, & a justification of the 
imiirisonmont because pltf. had assaulted deft., 
& the assault on deft, was not proved ; — Held : 
although without it, the first part of the plea, was 
sustainable, yet being a material allegation to 
maintain the plea as to the imprisonment, it was 
necessary to prove it to entitle deft, to a verdict. 


to the officer to be acted upon in the 
usual course & with no special direction. 
— McClbvertie V. Massie (1871), 
21 C. P. 516.-~CAN. 

f. Right to enter farm — Purchaser at 
sheriff's sale .] — McSwain v. Chappell 
(1880), 2 P. E. I. 317.—CAN. 


g. Conductor's right to eject fron 
mr.l— Thomas v. Gkldaht (1880), 2( 
N. B. R. (4 P. & B.) 95.--CAN. 


h. Refusal to redeliver hond.] — 
Holmes v. MoLkoi) (1891), 25 N. S. R. 
(13 R. & G.) 67.— CAN. 


k. Use of insulting or profane 
lantmage .] — The use of Insulting or 
profane language by deft, towards pltf. 
held not to bo a Justlflcatlon for an 


assault committed by the latter upon 
the foiTuer. — W entzkll v. Winacuit 
(1907), 41 N. S. R. 406.— CAN. 

l. .] - No words, however 

opprobrious, disgraceful, annoying or 
vexatious, will justify an a.sBault or 
battery, though they may mltlgato 
the damages. — E vans v. Bradburn 
(1915), 32 W. L. R. 585 ; 0 W. W. R. 
281 ; 25 D. L. R. 6 ; 9 Alta. L. R. 623.— 
CAN. 

m. Refusal to leave pew helonging to 
parishioner .] — Kino p. Poe (1866), 16 
L. T. 37.— IR. 

n. Plaintiff no longer clerk in charge 
of cAwrrA.l— E arle v. 8imms (1861), 
4 Nnd. L. R. 641.— NFLD. 


o. Ignorance of fact.] — Ignorance of 
a party being a police officer is no 
defence for assaulting him. — R. v. 
Herridoe (1882), 6 Nfld. L. R. 460.— 

NFLD. 

p. Danger of mutiny of plaintiff.] 
— Reekie v. Norrie (1842), 4 Dunl. 
(Ct. of Seas.) 368 ; 15 Sc. Jur. 151.— 
SCOT. 

q. Orders given hy employer to 
remove had characters.] — Wallace v. 
Mooney (1886), 12 R. (Ct. of Seas.) 
710 ; 22 So. L. B. 454.— «COT. 

PART IV. SECT. 1, SUB-SECT. «. 

r. Right to amend declaration.] — In 
an action for assault & battery pltf. 
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(2) Semble : it is not necessary to reply excess 
in every case where the allegations in a declaration 
in trespass are covered by a plea of justification ; 
but evidence of acts consistent with the declaration, 
but not within the justification, may be given 
under de injurid. 

(3) Upon issue taken on a plea of son assault 
demesne^ it is necessary to prove an assault com- 
mensurate with the trespass sought to be justi- 
fied.—REECE V, Taylor (1835), 1 Bar. & W. 15 ; 
4 Nev. & M. K. B. 469 ; 3 Nev. & M. M. C. 35 ; 5 
U. J. K. B. 74. 

Jvnniation :-~A8 to (3) Dbtd. Pemi v. Ward 2 Cr. M. 

ic li. 338. 

688. .] — In trespass, the count alleging 

that deft., on, etc., assaulted, beat & ill treated 
l)ltf., <Sc then knocked him down on the deck of a 
sJiip, deft, pleaded, as to the assaulting, beating & 
ill treating, that deft, was captain of a vessel 
conveying passengers, of whom jiltf. was one ; 
that i)ltf. made a noise, disturbance & alTray on 
hoard the vessel, & “was then fighting with a 
certain other person then also being a passenger,” 
“ whose name is to deft, unknown,” & was 
striving to beat sucli person, & also deft., so being 
the captain, etc. ; whereupon deft., so being the 
captain, etc., for the preservation of the peace, 
& of order & discipline on the said vessel, &> to 
separate pltf. & the said other person, & to prevent 
pltf. fi'oin beating the said person & deft., as ho 
otherwise would have done, molliter manuSy etc. 
It appeared on th(‘ trial that the person with whom 
})ltf. had been fighting was not unknown by name, 
Su was not a passenger, but the mate of the vessel : 
—Held : the justification was sufficiently main- 
tained notwithstanding the variance, the name 
(ic description of the party not being material, 
but pltf. must recover for the knocking down, that 
being alleged as a distinct trespass from the 
assaulting, beating & ill treating, not covered 
by the justification. — Nodkn v. Johnson (1850), 
16 Q. B. 218 ; 20 L. J. Q. B. 95 ; 10 U. T. O. S. 
281 ; 15 Jur. 424 ; 117 K. R. 862. 

6g9, Traverse of locus in quo.J — In tres- 

pass, if deft, justifies at another place or county 

traverses the place alleged, where the place is 
not material, it is bad ; for ho must plead his 
justification where the cause arose. — Purset v, 
Hutchings (1601), Cro. Kliz. 842 ; 78 E. R. 1068. 

690. Justification must confess cause of 

action — Accillent not justification.] - Every justifi- 
cation must confess a cause of action. Therefore 
a plea to an action of assault & battery that deft, 
was on horseback, k> his horse on a sudden fright 
ran away with him, that he called to pltf. to get 
out of the way, & upon his neglect the horse ran 
over him against deft.’s will, is bad. — Gibbons v. 
Pepper (1695), 1 Ld. Rajun. 38 ; 4 Mod. Rep. 
404 ; 2 8alk. 637 ; 91 E. R. 922. 

Annotations : — Consd. Soot v. Shepherd (1773), 3 Wils. 403. 

Apld. Hall V. Fearriloy (1842), 3 Gal. & Dav. 10. COQSd. 

Stanley v. Powell, 11801] 1 Q. li. 80. Befd. Hops v. Litton 

(1832), 5 C. & P. 407. 

691. To battery — Gentle laying on of hands.] 

y—A plea of molliter manus does not extend to 
Justify battery or wounding. — Jerome v, Phear & 
Neale (1588), Cro. Eliz. 93 ; 78 B. R. 352. 
AnnoUdinn Howe v, Tutte (1737), W iUes, 14. 

692. .] — To an action for an 

assault & battery, molliter manus imposuit may bo 
pleaded to the battery. — Tottage v. Petty (1736), 
Eee temp. Hard. 358 ; 95 E. R. 232. 

was allowed at the trial to amoud his 
dwlaration, by adding that ho thereby 
' became & was & is permanently 
injured *’ ; — Held : the amendment 
was proper. — G lass v. O* Grady (1866), 


693. Whether defence must be specially 

pleaded.] — Trespass against two for assaulting 
pltf. & tearing his clothes. The fourth plea 
stated, that before the committing those tres- 
passes, pltf. was found by deft, on the land of 
W. 8. in search of game, without the licence A; 
against the will of W. 8., & tliat pltf. had in his 
possession a hare wliich appeared to have been 
recently killed. Whereupon one deft, as servant 
of, by command of W. 8. demanded the hare, 
wtiich pltf. refused to deliver, & had in his posses- 
sion. That afterwards, & just before committing 
the trespasses, said deft, demanded the hare from 
pltf., & because he refused to deliver it, & kept it 
in his possession, both defts., as sucli servants, 
& by such command, in order to take the same for 
the use of W. 8., seized jiltf. & took it from him, 
according to the form of Game Act, 1831 (c. 32), 
8. 36. The fifth plea stated, that just before the 
trespasses, pltf. liad in liis possession a dead hare 
belonging to W. 8. without his leave & licence ; 
wherefore defts. did, as his servants, & by iiis 
command, demand the same from pltf., which he 
refused to deliv’^or, & detained ; whereupon defts., 
as such servants, etc., seized i^ltf., concluding as 
in the former plea. The replication to the fourth 
plea stated, that at the several times of the 
demands of deft. &> refusal by pltf., pltf. was law- 
fully on the highway. A similar replication to 
the demand A refusal in the fifth plea. On 
demurrer to the replications ; — Held : tJio fourth 
plea was bad, for not sulficicntly showing when the 
second demand was made, or that it was made on 
the land of W. S. ; & the fifth plea was also bad, 
for not stating that defts. gently laid their hands 
on pltf. in order to take the game, & that because 
he resisted, they necessarily committed the tres- 
passes complained of, doing as little damage, ic 
using as little violence to pltf. as they could on 
that occasion. — Wisdom v, Hodson (1833), 3 
Tyr. 811. 

694. ,] — In an action for an assault, it 

is competent to deft, to give evidence of an assault 
by pltf., without a plea of son assault demesne. — 
Syers V. Chapman (1857), 2 C. B. N. 8. 438 ; 29 
L. T. O. 8. 183 ; 140 E. R. 488. 

695. Must answer trespass alleged.] — Pltf. 

complained of assault & battery, of being taken in 
custody along the streets, & of being imprisoned 
on a charge of assault with intent to commit a 
felony : Deft, pleaded that i)ltf. having assaulted 
him, deft, gave pltf. in charge of a peace officer, 
who laid hands on him, & took him before a justice. 
At the trial, although one assault only was proved, 
the facts pleaded were held to bo an insufficient 
answer to the facts declared on. — Stammers v. 
Yearsley (1833), 10 Bing. 35 ; 3 Moo. & S. 410 ; 
2 L. J. C. P. 256 ; 131 E. R. 818. 

Annotaiion ; — Consd. Hush v. Parker (1834), 1 Binff. N. O. 72. 

696. Proof sufficient to cover declaration.] ~ 

To a declaration containing one count only in 
trespass for assault & false imprisonment, the plea 
justified the api)rehonding pltf. on a charge of 
felony, & proceeded to aver that pltf. resisted, 
whereupon he beat him, etc. At the trial, the 
justification ns to the apprehension for felony was 
proved ; but deft, did not prove the resistance 
of pltf. The jury having found for deft. ; — Held : 
the verdict was right ; deft, having proved as 
much of his plea as was necessary to cover the 
declaration, & it not being necessary for him to 


17 0. P. 233.--CAN. 

t. .1 — Gallant v. Caldkr (1883), 

23 N. B. R. 73.— CAN. 
a. Excess of force — Whether evidence 


of is amiUtble to plaintiff upon plead- 
ings — Without any new asHigmtn ^.\ — 
Collins v. Keenan (P. E. I.) (1914), 
11 10. L. R. 242 ; iS D. L. R. 795. 

—CAN. 
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Trespass. 


Sect, 1, — Assault and hcUtery : Suh-sects, 0 cfe 7. 

Sect. 2 ; Svh-sects. 1 2. ] 

prove what waa unnecessarily alleged. — ^Atkinson 
V. Wabne (1836), 1 Cr. M. & K. 827 ; 6 Tyr. 481 ; 
149 E. R. 1315. 

Annotation : — Consd. Hayllng v. Okey (1853), 8 Exoh. 5.31. 

697 . Pleading to matters of aggravation.] — 

To a count in trespass for assaulting pltf . on board a 
ship on the high seas, &> forcing & compelling him, 
he then being sick, to stand & remain standing on 
the deck for the space of one hour, a plea justifying 
the forcing &: compelling i>ltf. to stand & remain 
standing upon the deck, is bad, as being pleaded 
to that which is mere matter of aggravation. — 
Griffiths v. Dunnett (1844), 7 Man. & G. 1002 ; 
8 Scott, M. R. 830 ; 4 L. T. O. S. 135, A. ; 135 
E. R. 407. 

Annotation : — Held. Lano v. Dixon (1847), 3 C. B. 770. 

698 . Variance as to name on description of 

party.] — Noden v. Johnson, No. 088, ante. 

699 . Replication — Justification of first assault by 
plaintiff.]'— King v. Phippard (1693), Garth. 280; 
90 E. R. 7G0. 

AnmAationn : — Consd. Sarr^ r. Poc'hford (1777'>, 2 Wvn. Bl. 

1105 ; Dale r. Wood (1822), 7 Moore, 0. P. 33. 

700. As to excess by defendant.] — Wliere 

in an action for an assaidt, pltf. declared that deft, 
beat, bruised, & wounded him. Plea, son assault 
demesne f pltf. replied de injurid sua proprid : 

it was proved, that tlio latter, being on horse- 
back, got off, & held up his stick at deft., when the 
latter struck him ; — Held : pltf. should have 
replied specially ; & it liaving been left to tlie jury, 
wlicthor from the evidence, pltf. was so far the 
aggressor, as to justify the assault committed on 
him by deft., & they having found in the affirma- 
tive. the ct . refused a new trial. — Dale v. Wood 
(1822), 7 Moore, C. P. 33. 

701. .] — Trespass for assault & 

battery. Plea, that pltf. was deft.’s apprentice, 
<fc conducted himself improperly, wherefore deft, 
moderately chastised him. Replication de in- 
jurid: — Held : on these pleadings pltf. could not 
recover on the ground of the chastisement being 
excessive ; for the replication de injurid put in 
issue only ilio cause alleged in the plea ; that was, 
in tliis case, whether pltf. misconducted himself 
ns an apprentice. 

The plea says . . . “ I had a right to beat my 
apprentice because he misconducted himself.” 
That is, on the face of it, a satisfactory answer to 
pltf. *8 complaint (Rolland, B.). — Penn v. Ward 
(1835), 2 Cr. M. & R. 338 ; 4 Dowl. 215 ; 1 Gale, 
189 ; 5 Tyr. 975 ; 4 L. J. Ex. 304 ; 150 E. R. 146. 
Annotation : — Refd. Oakes v. Wood (1837), Miirp. & H. 237. 


702. ,] — Reece v. Taylor, No, 687, 

ante, 

708. .] — In an action of assault & 

battery, to which deft, pleads the plea given by 
C. L. P. Act, 1852 (c. 70), Sched. B, that “ pltf. 
first assaulted deft, who thereupon necessarily 
committed the alleged assault in his own defence, 
pltf. may, under the general form of replication, 
joining issue on the plea &: without replying excess, 
show that, although he struck the fir^ blow, deft, 
was guilty of excess. — Dean v, Taylor (1856), 11 
Exch. 68 ; 166 E. R. 748. 

Annotaiion : — N.P. Rltnmor v. lllmmer (1867), 16 L. T. 238. 

704. .] — Where, to a declaration for 

assault & battery, deft, pleads {inter alia), son 
assault demesne, & issue is joined on such plea, 
pltf. cannot under that issue set up as an answer 
to deft.’s case that he (deft.) was guilty of excess 
in resisting the assault. ITo ought, in order to 
avail himself of such an answer, to new assign the 
excess on the part of the deft. — RiivtMER v, Rimmer 
(1867), 16 T.. T. 238, N. P. 


Sub-sect. 7. — Damages. 

See, generally. Damages, Vol. XVII., pp. 76 
ei seq. 

705 . Severability of damages — Action for assault 
& wounding.] — The jury cannot assess several 
damages in trespass of assault &; wounding, al- 
though the general issue be pleaded as to one, & 

a justification to the other. v. Oandjsii 

(1610), Cro. Jac. 251 ; 79 E. R. 215. 

706 . Increase of damages after verdict — Where 
inadequate.] — (1) In an action for a battery if the 
wound was visible, A; the damages are inadequate, 
the ct. will increase them either after verdict. 

(2) A man cannot justify a maim for every 
assault {per Our.). — Cook v. Beal (1697), 1 Ijd. 
Raym. 176 ; 3 Salk. 115 ; 01 E. R. 1014. 
Annotation: — Aft to (1) Refd. Anniinge v. Ilayloy (1843), 

Dav. & Mer. 131). 

707 . Mitigation of damages — Matters in mitiga- 
tion — Must be specially pleaded.] — In trespass for 
assault & battery not gruilty pleaded, the jury 
are not at liberty to take into consideration the 
circumstances of the assault & battery, with a 
view to reduce the verdict below the amount of 
the damage actually sustained, if those circum- 
stances could have been pleaded. — W atson v. 
Christie (1800), 2 Bos. & P. 224 ; 126 E. R. 
1248. 

Annotaikym : — Refd. The Lowther Castle (1825). 1 Hag;* 

Adm. 384 ; Linford v. Lake (1858), 3 U. & N. 276 ; Watt 

V. Watt. [1905] A. C. 115. 


PART IV. SECT. 1, SUB-SECT. 7. 

b. Apportionment of damages.] — In 
an action for aasanlt, in wliich the 
verdict was agaln'^t two deftw. : — 
Held : the second deft, was liable for 
damages equahy with the first, though 
the principal Injury was caused by the 
latler. — D unham r. Powkll (1838), 
5 O. S. 675.— CAN. 

o. .] — Da WE V. Faddy & Con- 

nell (1818), 1 Nfid. L. K. 120.— NFLD. 

d. Mitigation of damages — Mailers 
in mitigation — Lihellovs dr abusive 
flrrfiVZrs. J— In an action for assault, 
that libellous & abusive articles re- 
fieotlng on deft., published on the 
day of, & preceding the assault, in a 
newspaper of which pltf. was the pro- 
prietor, were admissible In evidence in 
mitigation of damages. — Percy v. 
GLA8CO (1872), 22 C. P. 621.— CAN. 

e, Technical asmult .] — 

Iler V. Gass (1909), 7 K. L. R. 98.— 
CAN. 

f- Justification.] — In an 


action of trespass for assault & bat- 
tery, dofl. could not, under the general 
issue, give In evidence, by way 
of mitigation of damages, matter of 
defence which, if pleaded, would 
amoimt to a justification. — Pujolab 
V. Holland (1841), 3 1. L. K. 533; 
Long. & T. 177.— IR. 

g, y^rbal provocation .] — 

In an action to leoover damages for 
assault committed at a public mooting, 
it appeared that pursuer w.as a surgeon 
& defender was on advocate & a landed 
proprietor, etc., whoso speech at the 
meeting in question was quite in order, 
but was interrupted by pursuer in a 
most offensive manner. After the 
assault defender stated to tho meeting 
that he had ohastised one of the 
greatest blackguards in the neigh- 
bourhood : — Held : mere verbal provo- 
cation could not Justify a personal 
assault though it was cause for mitiga- 
tion of damages. — Thom v. Graham 
(1835), 13 8h. (Ct. of Boss.) 1129.— 
SCOT. 


Ij, .] — Anderson v. 

Marshall (1835), 13 8h. (Ot. of Sosa.) 
] 1.30.— SCOT. 

k. .] — Falconer v. 

Cochran (1837), 15 8h. (Ct. of Soss.) 
891.— SCOT. 

l. Nominal damages .] — An assault hy 
a blow from a sjambok conetitutes an 
injuria in respect of which, in the 
absence of justification, some damages 
should be awarded, even though no 
severe pain has been caused thereby. — 
O’Kelly v. Jamieson, [19061 T. S. 
822.— S. AF. 

m. Arrest before indorsement of 
warrant — Detention after .] — A warrant 
for the arrest of pltf., who hod made 
default in paving a fine on conviotlon 
for an infraction of the liquor license 
law, was sent from an outlying county 
to a city. Before It was indorsed by a 
magistrate in the city pltf. was 
arrested there by two of defts., the 
chief constable & a detective & yon- 
fined. 8omo hours after the arrest the 
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708 . From evidence on cross- 

examination of plaintiff’s witness — Thotufh no 
Justification pleaded.] — M oore v. ADiiM, No. 712, 

'post, 

709. Provocation to assault.] — Judge 

V, Berkeley (1826), 7 C. & P. 371, n. ; 173 E. R. 
105. 

710. .] — A. having written a 

novel, B. published a libel on A. & his family in 
the form of a critique on the novel, for which A. 
beat him. B. brought an action for the assault 
& A. a cross action for the libel : — Held : in the 
action for the assault, the libel might be given in 
evidence in mitigation of damages, although it 
was the subject of another action ; but that being 
so, deft, ought not to derive much advantage from 
it in diminishing the damages. — F raser v. 
Berkeley (1836), 7 C. & P. 621 ; 2 Mood. & R. 3 ; 
173 E. K. 272, N. P. 

AtmoUiiicmfi : — Eefd. Thomas v. Powell (1837), 7 C. & 

807 ; Pearaou v. liOrnaitre (1843), 5 Man. & G. 700 ; Lin- 
ford V. Lake (1858), G W. It. 615. 

711. Absence of Intention to Injure.] — 

11 one of two persons fighting unintentionally 
strikes a third, he is answerable in an action for 
an assault, & the absence of intention can only 
be urged in mitigation of damages. — .I amEvS v. 
Campbell (1832), 6 0. & P. 372 ; 172 E. R. 1015, 
N. P. 

712. Directness Sc remoteness — Remote conse- 
quences — Special damage.] — (1) In an action for 
an assault, though deft, has not pleaded a Justifica- 
tion, he may extract evidence in mitigation of 
damages, on the cross-examination of pltf.’s 
witnesses. 

(2) l*ltf. cannot give remote consequences in 
evidence as special damages. — M oore v. Adam 
( 1810), 2 Chit. 108 ; subsequent proceedtngSy 5 
M. Sc 8. 156. 

713. Plaintiff turned out of train — 

Loss of racing glasses.] — PItf. was travelling with 
other passengers in a caiTiage of a railway co., & 
on the tickets being collected there was found to 
be a ticket short. Pltf. was cliarged by the 
collector with being the default/cr, & on his refusing 
t/O pay the fare or leave the caiTiage, he was 
removed from the carriage by the officers of the co. 
without any unnecessary violence. It turned out 
that pll f . had a ticket , & he brought an action for 
the assault against the co., laying as special 
damage the loss of a pair of race-glasses, which he 
had left behind him in the carriage when ho was 
removed. There was also a count in trover ; but 
there was no evidence that the glasses had come 
to the possession of any of the co.’s servants : — 
Held: pltf. could not recover for the loss of the 
glasses.— G lover i?. London «& South Western 
Ry. Co. (1867), L. R. 3 Q. B. 25 ; 37 L. .T. Q. B. 
57 ; 17 L. T. 139 ; 32 J. P. 39. 

Damages against Joint trespassers.] — See 
Damages, Vol. XVII., pp. 162, 163, Nos. 619-644. 


Sect. 2.— FALSE OR OJJSGAL IMPRISONMENT. 

Sub -SECT. 1. — Distinguished from MALirrous 
Prosecution. 

See Malicious Prosecution, Vol. XXXIII., 
pp. 466-468, Nos. 1-19. 


Sub-sect. 2. — What Constitutes Imprisonment. 

714. General rule.] — ^Any restraint upon the 
personal liberty, not warranted by law, is a false 
imprisonment. — BinDGE'rr v. Coyney (1827), 1 
Man. Sc Ry. K. B. 211 ; 1 Man. Sc Kv. M. C. 1 ; 0 

L. .7. O. 8. M. C. 42. 

715. .] — Deft., the owner of n beer-house, 

placed pltf. therein to carry on the business as his 
servant at weekly wages, with an agreement for a 
monih’s notice to determine the service. Having 
given liim a week’s notice, deft, made up the 
account Sc required pltf. to pay him the balance ; 
&, on pltf.’s refusal to accede to this request, on 
the ground that he had not received the stipulated 
month’s notice, deft, brought in a superintendent 
Sc a sergeant of police, & one who, on pltf.’s 
attempting to go upstairs, refused to permit liim 
to do so, & ultimately only allowed him to go 
accompanied by an officer. After some fuiilier 
altercation about the money. Sc pltf.’s again 
refusing to hand it over at the request of the 
superintendent, the latter asked deft, if he should 
take him : it did not appear what answer deft, 
made, but the officer took pltf. into custody, &" 
entered a charge of cmbev/zlemont ng.iinst him at 
the station house, Sc afterwards carru*d him before 
the magistrates, by whom he w^as discliarged. 
In an action in the county ct. for the false imprison- 
ment the judge told tlie jury that there w'ore three 
questions for their consideration — (a) wdiether 
there was any imprisonment, (h) by whom it was 
committed, (c) whether there was any legal ground 
ground for it. Upon (a), he told them that “ to 
constitute an imprisonment, it was not necessary 
that the person should bo locked up 'within four 
walls, but that, if be was restrained in his freedom 
of action by another, that was an act of imprison- 
ment, Sc tliat the way in which pltf. had been 
constrained in his own house Sc the restraint put 
upon his per.son by refusing him permission to 
leave the room Sc go upstaii’s in his own house, 
was in itself an imprisonment, independent of his 
being conveyed before a magistrate ” ; upon 
(6), “ that, if they found deft, was the moving 
party in causing the imprisonment, he was 
responsible for it ” ; &, upon (c), “ that pltf., as 
tenant or as lawful occupier, under an agreement 
not then terminated, of the premises was not 
legally liable to be ejected by compulsion A 
without notice, & that, if he refused to leave the 
house, deft, could only eject him by adopting the 
proper legal proceedings to obtain possession. Sc 
that tliere was no evidence w^hatever to sup}>ort 


warrant was properly indorsed, & tho 
aetontlon of pltf. was continued until 
payment of the flno .—Held : tho only 
damages recoverable by pltf. woi*o for 
the trespass up to tho time of the back- 
ing of the warrant. — S outh wick r. 
Hare (1894), 24 O. R. 628.— CAN. 

n. Svhaiantial damaops.] — A man 
may recover substantial damages for 
an assault which has done him no 
physical harm whatever. — S tew-vrt v. 
K^nkhousb, [1926] 2 D. L. R. 683 ; 
[1926] 1 W. W. R. 929 ; 20 Sask. L. R. 
469. — CAN. 


o. Joint tort joint reparation.] — 
H a concert by two or more persons 
no proved to have been entered Into 


to assault another, & that person Is 
assaulted. It is not necessary to show 
which of them inflicted the blow, all 
being equally liable In reparation. — 
Bannkrmvn V. FENwacKfl (1817), 1 
Murr. 253,— SCOT. 

p. .] — Beatson V, Drtsdile 

(1819), 2 Murr. 151.- -SCOT. 

q. Competency of micsfion as to 
character of pursuer .] — In damages for 
assault it is competent to ask if pur- 
suer la a violent man. — JAMiEaoN v. 
Main (1830), 2 Sc. Jur. 159 ; 5 Murr. 
117.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 2. 

714 I. General rule .] — The detaining 


of a person In a particular place, or 
tho compelling him to go In a particular 
direction by force of an exterior will 
overpowering or suppressing In any 
way his own voluntary action, is an 
Imprisonment on the part of the person 
exerclshig that exterior will. — Paran- 
KUHAM NaRABAVA PaNTULU V. STUART 
(1805b 2 Mad. 396.— IND. 


714 if. .1 — To support an action 

for false Imprisonment, nothing short 
of actual detention & comi)lete loss of 
freedom is suffleient. — Mahammad 
Y ufluruDPiN V, Secretary of State 
FOR India (1903), I. L. R. 30 Calc. 
872 ; 7 C. W. N. 729 ; L. R. 30 Ind. 
App. 154.— IND. 
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Seel. 2 . — Valae or illegal imprisonmml : Sub-sect. 2.] 
or justify the charge of embezzlement.*’ The 
jury having found for pltf. : although the 

latter part of the summing-up, which seemed to 
assume that there was a tenancy or quasi tenancy, 
was somewhat inaccurate, it did not amount to 
a misdirection in point of law.-- Wabneii v, 
Hiddiford (1858), 4 C. B. N. S. 180 ; Saund. & M. 
225 ; 140 E. K. 1052. 

AnTwtationn : — Befd. Meerinff v. Grahame-Whlte Aviation 
(1919), 122 L. T. 44. Mentd. Irvlugr v. Askew (1870), 

39 L. J. g. B. 118. 

716, -.] — Meerino V, Graiiame-White 

Aviation Co., Ltd., No. 784, post. 

lyi. Necessity for restraint.] — ^Averment in an 
action for a malicious arrest, that deft, detained 
pit. until he found bail. If some detention be 
proved, it is suflicient to support the action, 
although no bail was put in. — Bristow v. Hey- 
wooD (1815), 1 Stark. 48; 4 Camp. 213; 171 
E. R. 397, N. P. 

AnnotatioTiH : — Mentd. Oadd v. Bennett (1818), 5 Price, 

540: Webb v. Hill (1828), 3 C. & P. 485 ; Drummond 

V. PJgou (1835), 2 Scott, 228. 

718. -,] — In trespass for false imprisonment, 

proof must be given of circumstances from which 
the judge & jury may decide whether there was 
or was not a restraint or detention of the person ; 
A it is not enough for witnesses to swear that they 
considered pltf. was in custody, & thought that 
he was under restraint ; nor is it enough to show 
that deft., at a police office, stood before pltf. & 
said, “ You cannot go away till the magistrate 
comes,” if it appears that he relinquished that 
attitude, & went to another part of the office 
before pltf. had made any attempt to depart. — 
Cant v. Parsons (1834), 0 C. & P. 504 ; 172 E. K. 
1339, N. P. 

719. ™ — Restraint must be total.] — An action 
for false imprisonment will not lie against a man 
for fasL'iiing one of two doors in a room in which A. 
is, though A, cannot go through the other without 
trespassing. — Wright v. Wilson (1099), 1 Ld. 
Raym. 739 ; 91 E. R. 1394. 

720. .] — Pltf., attempting to pass in 

a particular direction, was obstructed by deft., 
who prevented him from going in any direction 
but one, not being that in which he had 
endeavoured to pass : — Held : no imprisonment. 
This, whether pltf. had or had not a right to pass 
in the first mentioned direction. — Bird v. Jones 
(1845), 7 Q. B. 742 ; 15 L. J. Q. B. 82 ; 6 L. T. 
O. S. 400 ; 10 J. P. 4 ; 9 Jur. 870 ; 115 E. R. 068. 
Annotations : — Consd. Syed Mahamad Yusuf-ud-Din v. 

Secretary of State for India in Council (1903), 19 T. Ju K. 

496 ; Herd v. Weardale Steel, Coal & Coke Co., [1913] 

3 K. B. 771. Reid. Warner v. Kiddlford (1858), 4 C. B. 

N. S. 180 ; Moerlng v. Grabame-Whlte Aviation Co. 

(1919), 122 L. T. 44. 

721. Whether plaintiff must be aware of 

restraint.] — Deft., a schoolmaster, improperly, & 
under a claim for money due for schooling, refused 
to allow the mother of an infant scholar to take 
her son home with her, &: the son was, though 


fre(][uenily demanded by the mother, kept at school 
dtinng a part of the holidays, but there was no 
' proof that the infant knew of the demand or denial, 
or that any restraint had been put upon him ; an 
action of trespass for assault & false imprisonment 
having been brought by the infant ; — Held : it 
was not maintainable. — Herring v. Boyle (1834), 
1 Cr. M. & R. 377 ; 6 C. & P. 496 ; 4 Tyr. 801 ; 3 
L. J. Ex. 344 ; 149 E. R. 1120, N. P. 

722. .] — ^Meertng V. Grahame-White 

Aviation Co., Ltd., No. 784, post 

723. What amounts to restraint — Whether words 
sufficient.] — Williams v. Jones, No. 592, ante. 

724. ,] — TTomer V, Battyn (1739), 

Bull. N. P. 62. 

Annotations Apld. Grainger r. Hill (1838). 1 Am. 42. 
Consd. Bird v. Jones (1845), 7 Q. B. 742. Refd. Nlcboll 
V. Parley (1828), 2 Y. & J. 399. 

725. .] — In order to constitute an 

arrest it is not necessary that there should be actual 
contact of deft.’s person. — Grainger v. Hill 
(1838), 4 Bing. N. C. 212 ; 1 Arn. 42 ; 5 Scott, 
561 ; 7 L. J. C. P. 85 ; 132 E. R. 769 ; suh nom. 
Granger v. Hill, 2 Jur. 235. 

Annotations: — Apld. Warner v. Bicldlford (1858), 4 C. B. 
N. S. 180. Reid. Powell v. Hoyland (1851), 6 Exch. 67. 
Mentd. Do Medina r. Grove (1847), 10 Q. B. 172 ; Parton 
V. Hill (1861), 4 New Bep. 103 ; Assets Development Co. 
V. Close (1901), 46 Sol. Jo. 12 ; Giblan v. National Amal- 
gamated Labourers’ Union of Great Britain & Ireland, 
[1903] 2 K. B. 600. 

726. Plaintiff given in charge — Refusal 

to take Into custody.] — The merely giving a person 
in charge to a peace officer, where the officer never 
takes the person of the deft, into custody, is not 
an imiJrisonment which will support an action. — 
Simpson v. Hill (1705), 1 Esp. 431 ; 170 E. R. 
409, N. P. 

727. .] — A. telling a policeman 

to take charge of B. is the same as his telling the 
policeman to take B. into custody, & is sufficient 
to support an action for false imprisonment by 

B. against A. — Wheeler v. Whiting (1840), 9 

C. & P. 202 ; 173 E. R. 828, N. P. 

728. Warrant shown to plaintiff — 

Plaintiff proceeding voluntarily to police station.] — 
If a magistrate’s warrant be shown by the con- 
stable who has the execution of it to the person 
charged with an offence, & he thereupon, without 
compulsion, attend the constable to the magistrate, 
& after examination be dismissed, it seems this is 
not such an arrc'st as will support trespass & false 
imprisonment. — Arrowsmith v. Le ]\1esurier 
(1806), 2 Bos. & P. 211 ; 4 Dow. & Ry. M. C. 
638, n. ; 11 Moore, 0. P. 440, n. ; 127 E. R. 005. 

Annotations: — Apld. Berry v. Adamson (1827), 6 B. & C. 
528. Consd. Wood v. Lane (1834), 6 C. A P. 774 ; Brown 
V. Ibbetson (1845), 6 L. T. O. S. 191. Dbtd. Warner v. 
Riddlford (1858), 4 C. B. N. S. 180. Refd. Ilutes v. 
Pilling (1834), 4 Tyr. 231 ; Brown i’. Chapman (1848), 
11 L. T. O. S. 453. 

729. Charge made to police officer — 

Plaintiff going to station on Instruction from 
officer.] — A constable directed by deft, to take 
pltf. on a charge of felony, told tJie latter, ” you 


in i. Necessity for restraint.] — The 
right violated by false imprisonment Is 
freedom of looomotlon. The grist of 
the offence is a restraint whereby pltf. 
Is hindered & prevented from going 
wherever he pleases. — Mack Sino v. 
Smith (1908), 1 Sask. L. R. 454 ; 9 
W. L. R. 28.— CAN. 

719 1. Restraint must he total.] — 

Balmux New Ferry Co., Ltd. u. 
Robertson (1906), 4 C. L. R. 379. — 
AUS. 

719 ii. .] — To support an 

action for false Imprisonment there 
must be actual detention (not neoee- 
Harily forcible, as long as there is 


assumption of control) & complete 
loss of freedom. — Ferguson v. Jensen, 
O’Brien t;. .Tenben (Saak.), [19201 2 
W. W. R. 1034 ; 53 D. L. R. 616.— 

CAN. 

719 ill. .] — Holding a man 

by the sleeve with the thumb & finger, 
or even laying the hand on his shoulder 
or catching him bv the shoulder does 
not amount to false Imprisonment, 
where It is not said that he could not 
have got away if bo had desired to do 
BO. There must he some restraint of 
pltf.'s liberty. — Macintosh v. Cohen 
(1904), 24 N. Z. L. R. 625.— N.Z. 

723 i. What amounts to restraint — 


Whether words svfficicTd .] — There may 
he an arrest without imposition of 
hands provided there be a constraint 
on a person’s will. — Greenwood v. 
Ryan (^1846), 1 Loggo, 275.— AUS. 

728 I. Warrant shown to 

plairUiff— PlainliXf proceeding volun- 
tarily to police station .] — It is not neces- 
sary to the execution of a warrant of 
commitment by a constablo, that he 
should actually lay hands on or 
physically Interfere with the person to 
1)0 arrested. It Is an anebt If the 
person to be arrested asks for & peruses 
the warrant 8c agroea to accompany 
the constablo ; &, semble, it Is eufllolent 
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must go with me,” upon which pltf. without 
further compulsion attended the constable : 
Held : this was a sufficient imprisonment to 
support an action, & pltf. failing in proving the 
imprisonment as laid, might recover on the count 
for a common assault. — PococK v. Moore (1825), 
By. & M. 321 ; 171 E. R. 1035, N. P. 

730. .] — Chinn v. Morris, 

No. 862, post. 

731. Plaintiff going to station 

voluntarily.] — In an action of trespass & false 
imprisonment for causing a person to bo taken to 
a police station house, if it appear that tlie going 
proceeded originally from pltf.’s own will, deft, 
will be entitled to a verdict on either “ Not 
guilty ” or ” leave & licence,” ideaded ; but 
pltf. will not be deprived of his right to recover 
damages, if it appear that, being acted upon by 
deft.’s having made a charge of felony against him 
in the presence of a policeman, he went voluntarily 
with the policeman to the station house for the 
purpose of meeting the charge. — Peters v. Stan- 
way (1835), 0 C. & P. 737 ; 172 E. R. 1412, N. P. 

732. No further action by defen- 

dant.] — There was evidence to show that deft, 
upon a suspicion of felony had not merely made a 
complaint & charge to the police upon which they 
had of themselves acted & taken pltf. into custody, 
in which case trespass for false imprisonment 
would not have been maintainable, but deft, had 
expressly directed the police to take pltf. into 
custody, which was an imprisonment by deft, for 
which trespass would lie (Lokd Campbell, C.J.). — 
Cm VERS V. Savage (1855), 5 E. & B. 697 ; Saund. 
k. M. 115 ; 25 L. J. Q. B. 85 ; 26 L. T. O. 8. 148 ; 
20 J. P. 451 ; 2 Jur. N. S. 137 ; 4 W. R, 117 ; 119 
E. R. 611. 

Annotation : — Apld. Brandt v. Craddock (1858), 27 L. J 

lOx. 311. 

733. Direction to take plaintiff 

into custody.] — Chi vers v. Savage, No. 732, ante. 

734. Statement by police officer that 

he holds a writ — Not followed by arrest.] — An 
officer employed to arrest a man gO(*s with Ins 
warrant to his house, & tells him that ho has a 
writ against liim. He does not actually take him 
into custody, or touch him, but takes his word 
that he will attend & give bail in a day or two. 
He then goes away receiving a gi'atuity from the 
party against whom he had the writ, k goes at his 
desire to his attorney, k desires him to put in bail 
which is' accordingly done. This is no arrest. — 
George v. Radford (1828), 3 C. k P. 464 ; Mood. 
k M. 244 ; 173 E. R. 1146, N. P, 

735. Impersonation of sheriff’s officer.] 

— Where an attorney’s clerk accompanied a 
creditor to his debtor, & pretended that he was a 
sheriff’s officer, &, in consequence, the debtor went 
away with them not willingly, but supposing they 
had power to compel him : — Held : it was a 
sufficient arrest to maintain trespass for false 
imprisonment, although no writ was produced ; 
k it did not distinctly appear that either the 
creditor or the clerk touched the debtor at aU. — 
Wood v. Lane (1834), 6 C. & P. 774 ; 172 E. R. 
1458, N. P. 

736. Requesting party to attend & give 

bail.] — Where a sheriff’s officer, to whom a 
warrant upon a writ against A. was delivered, sent 
a message to A., & asked him to fix a time to call 


& give bail, & A. accordingly fixed a time, attended, 
& gave bail ; — Held : this was not an arrest, k an 
action for a malicious arrest would not lie against 
the party suing out the writ, although he had no 
cause of action. — Berry v. Adamson (1827), 6 
B. & C. 528 ; 9 Dow. & Ry. K. B. 558 ; 108 E. R. 
546. 

Annotations: — Apld. Ileoce v. Griffltha (1829), 5 Man. & 

Ry. K. B. 120 ; Amor v. Bloflold (1832), 9 Bing. 91. 

Eefd. Georgre v. Radford (1828), 3 C. & P. 464 ; Bates r. 

Pllliiif? (1834), 2 Cr. & M. 374 ; Brown v. Chapman (1848), 

6 C. B. 365. 

737. Confinement to house.] — In an action 

against the Governor of Gibraltar, for assault k 
false imprisonment, it was proved that a party 
of soldiers, under the command of his military 
secretary, smToundod pltf.’s house, & that while 
a search was making in the adjoining house for a 
Spaniard who was suspected to be concealed there, 
pltf., in attempting to leave his house, was pre- 
vented from so doing by a sentinel placed at the 
door, who compelled him to return. The jury 
having returned th(‘ir verdict for pltf. : — Held : 
they were warranted in coming to the conclusion 
that deft, had ordered the search, k the act com- 
plained of was a necessary cons(‘quencc of tin* 
deft.’s orders. — Glynn v. Houston (1841), 2 
Man. k G. 337 ; 4 State Tr. N. S. App. A, 1368 ; 
2 Scott, N. R. 548 ; 5 Jur. 195 ; 133 E. R. 775. 
Annotation: — Refd. Scott v. Seymour (1862), 10 W. R. 739. 

738. — — - Mere touch sufficient.] — To effect a 
good arrest it is not necessary to have tlic power 
of actual capture. 

Where a bailiff put his hand through a broken 
pane in a window of pltf.’s dwelling-house k 
touched him : — Held : there was a good arrest, 
the window not having been broken by the bailiff. — 
Sandon V. Jervis (1859), E. B. k E. 942 ; 28 
L. J. Ex. 150 ; 32 L. T. O. S. 375 ; 5 Jur. N. S. 

I 860 ; 7 W. R. 290 ; 120 E. R. 700, Ex. Ch. 
Annotations: — Consd. Thomas v. IiaA\linG:s (1859), 28 L. J 

Ex. 347. Distd. Nash v. Lucu'j (1867), L. U. 2 Q. B. 590. 

739. Accused on ball.]— -Where a prisoner 

has been arrested under a warrant on a criminal 
charge k is released on bail pending the hearing 
of the charge, & the warrant is subsequently set 
aside, the time for bringing an action for false 
imprisonment runs from the date of the release on 
bail, k not from the date of the warrant being set 
aside. — Syed Mahamad Yusup-ud-Din v. Secre- 
tary OF State for India in Council (1903), 19 
T. L. R. 496, P. 0. 

740. Passenger prevented from leaving 

wharf without paying authorised toll.] — In an 

action for damages for assault & false imprison- 
ment it appeared that pltf. had contracted with 
defts. to enter their wharf k stay there till the boat 
should start k then be taken by the boat to the 
other side. No breach of defts.* undertaking was 
alleged, but pltf. after entry changed liis mind k 
desired to effect an exit from their wharf without 
payment of the prescribed toll for exit, & was for 
a time forcibly prevent : — Held : ho ought to 
have been nonsuited. The toll imposed was 
reasonable & defts. wore entitled to resist a forcible 
evasion of it. — Robinson v. Balmain New Ferry 
Co., Ltd., [1910] A. C. 295 ; suh nom. Robertson v. 
Balmain New Ferry Co., 79 L. J. P. C. 84 ; 26 
T. L. R. 143, P. C. 

Annotation : — Apld. Herd v. VVoardalo Steel, Coal & Coke 

Co., [1915] A. C. 67. 


if he agrreoB to accompany the constable 
on hla statement that he has tho 
wai^nt In hla posseaeJon. — A lderioh 
». Humphrey Sc Young (1898), 29 

O. R. 427.— CAN. 

T. Statement l>y police officer 

tfuU he holds warrant — Plaintiff volun' 


iarily going to jusiue <1.* allowed to go 
away wUhoui hail — Discharge on return 
noxt dai/.]— Deft., as a justice, insued a 
warrant agalust the pltf., upon a 
complaint for detaining tho clothes oi 
K. Pltf., on being told by the 
constable that he had tho warrant, 


wont alone to deft., heaid the evldenee, 
was allowed to go away without giving 
ball, & returned the next day, when he 
was discharged ; — Held : no Imprison 
ment was proved. — T horpe r. Oliver 
( 1860), 20 U. C. R. 264.— CAN. 
t. Plaintiff proceeding 
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Tbbspass. 


Sect, 2, — False or illegal imjprieonmeTii ; Sub-aecU, 
2, 3 cfc 4, A. (g).] 

741. Miner not allowed to leave mine till 

end ol shift — Refusal by miner to work.] — A 

miner descended a coal mine at 9.30 a.m. for the 
purpose of working therein for his employers, the 
owners of the colliery. In the ordinary course he 
would be entitled to be raised to the surface at the 
conclusion of his shift, which expired at 4 p.m. 
On arriving at the bottom of the mine the miner 
was ordered to do certain work which he wrongfully 
refused to do, & at 1 1 a.m., ho requested to be taken 
to the surface in a lift, which was the only means 
of egi’ess from the mine. His employers refused 
to permit him to use the lift until 1.30 p.m. although 
it had been available for the carriage of men to the 
surface from 1.10 p.m. & in consequence he was 
detained in the mine against his will for twenty 
minutes. In respect of this detention the miner 
sued his employei's for damages for false imprison- 
ment ; — Held : on the principle of volenti non jit 
injuridy the action coidd not be maintained. — 
Herd v. Weardale Steel, Coal & (Joke Co., 
Ltd., [1915] A. C. 67 ; 84 L. J. K. B. 121 ; 111 
L. T. 060 ; 30 T. L. R. 620, H. L. 

742, Continuing trespass — Detention exceeding 
lawful requirements.] — Where in an action of tres- 
pass for an assault & false imprisonment, the 
declaration contained two counts, & deft, pleaded, 
(a) the general issue : & (2) that he & W. having 
justified as bail for pltf., in an action then pending, 
he arrested pltf., to render him in discharge of the 
recognisance, & detained him in custody, until 
he had satisfied the demand for which the latter 
action was brought ; & pltf. replied de injtfrid : 
& it appeared in evidence, that deft., in addition 
to detaining pltf. until he had satisfied such 
demand, caused him to be detained an hour longer, 
& until he had given a security for tlio expenses 
incurred by deft.’s becoming bail : — Held : this 
was one continuing trespass & imprisonment, & 
therefore pltf. ought either to have newly assigned 
or replied the excess, in order to entitle him to 
recover for the additional detention or imprison- 
ment which was unjustifiable or illegal. — Lambert 
V, noDOfeON (1823), 1 Bing. 317 ; 8 Moore, C. P. 
326 ; 1 L. J. O. S. C. P. 114 ; 130 E. R. 128. 


SUB-bECT. 3 . — ReSI'ONSIBILITY OF HEFENDAET. 

743. Effect of intervening Judicial act.] — Bennus 
V, Guyldley (1618), Cro. Jac. 605 ; 79 E. R. 431. 

744. .] — Trespass will not lie against a 

party who lays a complaint before a magistrate on 
a subject-matter over which he has a general 


jurisdiction, & the magistrate thereupon grants a 
warrant, although the particular case is one in 
which the magistrate had no jurisdiction. — 
West w. Smallwood (1838), 6 Bowl. 580 ; 3 

M. & W. 418 ; 1 Horn & H. 117 ; 7 K J. Ex. 
144 ; 2 J. P. 251 ; 2 Jur. 328 ; 150 E. R. 1208. 
Annotations: — Reid. lie Martin, Ex p. Sandau (1846), 7 

L. T. O. S. ; Brown v. Chapman Q848), G C. B. 305 ; 
Eprglngton v. Lichfield Corpn (1855), 6 E. & B. 100 ; 
Austin V. Dowling (1870), L. It. 6 C. P. 534. 

746. .} — party who merely originates a 

suit by stating his case to a ct. of justice is not 
guilty of trespass though the proceedings should 
be erroneous or without jurisdiction (Loud 
Denman, (LJ.). — Oarratt v. Morijjjy (1841), 1 
Q. B. 18 ; 1 Gal. & Dav. 275 ; 10 L. J. Q. B. 269 ; 
6 Jur. 259 ; 113 E. R. 1036. 

Annotations : — Diftd. Coomer v. Latham (1847), 16 M. & W. 
713. Consd. K. V. Davloa (1861), 8 Cox. C. C. 486 ; 
Peaflo V. Chaytor (1863), 3 B. 6c S. 620. Apld. Saunders 
V, Swansea lonanco Co. & Home (1»05), 21 T. L. K. 317. 
Reid. Green v. Elfde (1843), 6 (i. B. 69 ; Dews c. Ililey 
(1861), 11 C. B. 434 ; London Corpn. v. Cox (1867), L. It. 
2 H- L. 239 ; Aspoy r. Jones (1884), 48 J. P. 613. 

745 . .] — jf an individual prefers a complaint 

to a magistrate, & procm'cs a warrant to be 
granted, upon wliich the accused is taken into 
custody, complainant is not liable in trespass for 
that imprisonment ; A that even although the 
magistrate had no jui*i&dictiun. Pltf. voluntarily 
went before a pohee magistrate to meet a charge 
of embezzlement which was there about to bo made 
against him by deft. : the magistrate declining to 
enteHain the matter, unless a charge were formally 
made, deft, said : “ Well, then, 1 charge him 

with embezzhng 308.” : pltf. was then ordered 
by one of the constables in attendance to go into 
the dock, the ehai'ge was gone into, & the pltf. 
held to bail : — Held : the act of deft, amounted to 
no more tlian calling upon tlie magistrate to 
exercise his jurisdiction, A, consequently, he was 
not liable to an action of trespass, for the imprison- 
ment of pltf. — Brown v. Chapman (1848), 6 
C. B. 365 ; 3 New Mag. (’as. 14 ; 17 L. J. 0. V. 
329 ; 11 L. T. O. S. 453 ; 12 Jur. 799 ; 136 E. R. 
1292, 

Annotation: — Distd. Warner v. Piddiford (1858), 4 C. B. 

N. S. 180. 

747. .] — Tresi)ass for an assault & false 

imprisonment. Deft, had given pltf. into custody 
&; had liim taken to a police olfice on a charge of 
felony. The magistrate heard the charge <fc 
remanded the prisoner. On a subsequent examina- 
-ion he was discharged, it being then discovered 
hat the charge had been made under a mistake. 
The declaration chaiged the carrying pltf. in 
custody before a magistrate, tlie remand, as 
distinct acts of trespass ; the jury gave damages 
for both : — Held : damages could not be given for 


voluntarily to police station. ] — Aldericii 
V. nuMPHREF & Young (1898), 29 
O. 11. 427.— €AN. 

a. Submission to process — 

efr actual confinement.] — Wiiaon v. 
Bbeckjer (1861), 11 C. r. 268.— CAN. 

b. Directing bailiff to drive to 

gaol on refusal of plaintiff to settle .] — 
(Norway v. Shibly (1876), 39 U. C. 11. 
510.— CAN. 

0 . Workman in factory quit- 

ting work before end of day — Gate of 
factory locked — Refusal of employer to 
^ve facilities for leaving factory .] — 
Burns v. Johnston, [1917] 2 I. R. 
137.— IR. 

PART IV. SECT. 2, SUB-SECT. 3. 

743 i. Effect of intervening j'udieial 
act.] — Procuring, commandiDg, aiding 
or assisting In a trespass makes a 
person a trespasser ; & It affords no 
defence to one who has been instru- 


mental in procuring or promoting the 
imprisonment of another, under a 
warrant of a magistrate, that he was 
merely the legal od riser of the 
magistrate, the imprisonment itself 
being illegal. — T hompson v. Hatch 
(1844), 4 N. B. R. (2 Kerr) 425.— CAN. 

74S li. .] — Watson v. Roberts 

& Harding (1848), 6 N. B. R. (1 All.) 
108.— CAN. 

743 III. .1— Baijjhaddar Pandk 

V. Basdeo Pande (1906), I. L. R. 26 
All. 44.— IND. 

743 iv. .) — Dickson t?. Capes, 

Stuart & Tykoell (1864), 6 I, C. L. K. 
182 ; 7 If. Jur, 165.— IR. 

743 V. .) — Where an imprison- 
ment t/ook place by virtue of a warrant 
signed Sc iWued by a magistrate ; — 
Held: suoh fanprisonnaent could not 
be regarded as an act of false imprison- 
ment. — Lepdahl e. Dredge, 11010] 
C. P. D. 462 : 20 O. T. R. 835.— B. AF. 


d. Defendants trtiployina special con- 
stable.] — C. was a special constable 
appointed by dofts., who were 
wharfingers & shipowners, for the 
protection of their proporiy & the 
keeping of order on their wharf. He 
was paid by defts. C. arrested pltf. 
Sc took him into custody on a false 
charge of having stolen goods from 
defta.' wharf. In an action by pltf. 
against defts. for false Irnpiisonment : 
— Held: defts. liable for the acts of 
their special constable. — Bkookstayne 
r. Smith (1882), 3 N. S. W. L. R. (L.) 
276.— AUS. 

e. Arrest taking place <6* writ set 
aside for irregularity in an affidavit .} — 
Pltf. was arrested on a ca. sa. issued by 
defts. on an order which, together with 
the writ, was subsequently set aside 
because of em Irre^arlty in the Jurat 
of one of the afBdavlts on which the 
order was gi-anted : — Held : an action 
for false Imprisonment would not lie. 
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the remand, which was the judicial act of the 
magistrate, & therefore not the subject of an 
action of trespass against deft. — Lock v. Ashton 
(1848), 12 Q. B. 871 ; 3 New Mag. Cas. 70 ; 18 
L. J. Q. B. 70 ; 12 L. T. O. S. 241 ; 13 Jur. 107 ; 
12 J, P. Jo. 788 ; 110 E. B. 1097. 

Annotaiions : — Distd. Parker v. Planer & Burden (1849), 
U L. T. (). S. 4.)1. Apld. Harnett v. Bond, (19241 2 K. B. 
517. Refd. Walley v. M'Conncll (1849), 19 L. J. Q. B. 
162. 


748 . .] — Parkku V. Pinner & Buhdon 

(1849), 14 L. T. O. 8. 451, N. P. 

749. .] — Deft, having missed two pahs of 

horse clippers from iiis stables, sent for a police 
constable & said, “ I have had two pairs of clippers 
stolen from me, & they were last seen in the 
possession of Danby.” Thereupon the constable, 
having made inquiry, & without communicating 
with deft., arrested pltf., wl)o was taken before 
the magistrate & committed for trial : --7fe7d .* 
there was no evidence that deft, was actively 
instrumental in putting tlie criminal law in force, 
& therefore lie was not tlic prosecutor, & not liable 
in an action for false impiisonment & malicious 
prosecution.— Danby v. Beardsley (1880), 43 
L. T. 003. 

750. .] — Saundpjhs v. Swansea Finance 

Co., Ltd. & Home (1905), 21 T. L. 11, 317, C. A. 

Acts of agent.] — See Agency, Vol. I., pp. 602- 
604, Nos. 2322-2330, 2337. 

Acts of servant.] — See Mahticr & Servant, Vol. 
XXXIV., pp. 135, 130, Nos. 1 044-1056 ; Carriers, 
Vol. Vlll., pp. 115-117, Nos. 771-783. 

Acts of wife.] — Sec Husband tV Wife, Vol. 
XXVII., p. 215, No, 1875. 


Si'B-sECT. 4.- Liability of Particular 
Persons. 

A, Private Peraona. 

(a) In Gen(>raL 

751. Giving information leading to arrest.] — 

If A. states positively to the commander of a 
press gang that B. is liable to tlie impress service, 
who in truth is not so, & B. in consequence of this 
information, is impressed, A. is liable to an action 
of trespass A: false imprisonment at the suit of B.~ - 
Flewster V. BoYTJi: (1808), 1 (^amp. 187, N. P. 
Annoiutions Exvli, Gosden v. Elpblck (1849), 4 Exch. 
445. Eefd. He Chlvers r. Savage (1855), 26 L. T. O. S. 
148 ; Grinbam v. Willey (1859), 4 H. & N. 496. 

752. — ^.] — A party who, seeing a man in 


custody of a constable for a supposed offence, 
points out another as the real offender, but does 
not direct the constable to take him into custody, 
is not liable in trespass if the constable does 
illegally take him into custody. — Gosden v, 
Elphick (1849), 4 Exch. 446 ; 19 L. J. Ex. 9 ; 
7 Dow. & L. 194 ; 164 E. B. 1287 ; auh nom, 
Gosden v. Elphick, Vass v. Same, Maynard v. 
Same, 14 L. T. O. S. 157 ; 14 J. P. 38 ; 13 Jur. 989. 
Annotation Refd. Griiibum v, Willey (1859), 28 L. J. Ex. 

242. 

753 . .] — Hudson v. Howard (1837), 1 

Jur. 658. 

754 . Giving in charge & assisting constable in 
arrest.] — The person giving another in charge for a 
felony, & assisting a constable in the arrest, 
is not entitled to an acquittal on the general issue 
in trespass brought against him together with the 
constable. — H ough v. Marcuant & Edwards 
( 1830), Mood. & M. 510, N. P. 

755. Effect of signing charge sheet.]— A felony 
having been committed, deft, sent for a police- 
man, who, on deft.’s information, A on inquiries 
made by liitusclf, arrested pltf. Deft, accom- 
panied the policeman to the station & signed the 
charge slieel : — Hctd : deft, was not liable in an 
action of trespass. — G uinham v. Wh^EY (1859), 
4 H. A: N. 496 ; 28 L. .1. Ex. 212 ; 33 L. T. O. S. 
no ; 23 J. P. 280 ; 5 Jur. N. S. 444 ; 7 W. R. 
463. 

Annf>tatio)is : — Distd. Harris v. DIgnam (1859), 1 L. T. 169. 

Apld. Edwardii r. Annett (1887), 3 T. L. R. 671. Refd. 

Austin V. Dowling (1S70), L. Jt. 5 C. P. 531 ; Howe r. 

Loudon Pianofoi^ Co. U87(i), 34 L. T. 450 ; Howell 

V. National Telephone Co., 11907] 1 K. B. 557. Mentd. 

Lcofi V. Smith (IbOO), 2 L. T. 2.)2. 

756. .] — That a person signed the charge 

sheet on an arrest is strong, though not conclusive, 
evidence that he was a party to it. An aHicle 
was stolen out of a back room upstairs, it being 
missed dming the absence of the only servant who 
knew where it was, & had gone out openly, leaving 
doors windows open, the family being in the 
back garden field : no reasonable cause for her 
arrest, & her master having gone with the owner 
to the police & signed the charge sheet, & a 
witness being allowed to give the only statement 
of what deft, had read to her about pltf.’s arrest, 
held, liable for the false imprisonment. — H arris 
p. Dignum (lJ^69), 1 F. & F. 688 ; 29 L. J. Ex. 23 ; 
1 L. T. 169. 

757. .] — The signing of a chai’ge sheet, 

standing alone, is not evidence of an>'thing dii-ectly 


-Mouk Sino V. Dat (1902), 2 S. Jl. 
N. S. W. 333 ; 19 N. S. W. W. N. 230. 

— AUS. 

f. Policeman making arrest — Ad- 
missiJdliiy of evidence.]-- Foisey v. 
Tucker (1857), 12 N. B. R. (1 Haii.) 
52.— CAN. 

g. Excjyuiion for lesser amount than 
J moment — Imprisonmeyd after refusal 
of tender .] — Carman v. WimoN (1804), 
N. B. Dig. 373.— CAN. 

h. Arrest by police in excess of 
authority — Liamlity of corporalum .] — 
Gresham v. Bydnky Mines Town 
Council (1894), 27 N. B. H. (15 R. 
& Q.) 320.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 


761 1. Giving information leading to 
arrest .] — party who merely sueii out 
a process & deUrers it to an officer to 
execute, is not liable as a trespasser. 
-rOARTEB V. PURRINGTON (1851), 7 
N. B. R. (2 All.) 226.— <3AN. 


761 11. .] — The mere laying an 

mfonnation or originating a suit or 
proceeding before a competent judicial 
authority, does not render the com- 


plainant liable in trespass for wbat is 
done, even if the proceedings should 
be erroneous or without Jurisdiction. — 
SmTH V. Evans (1863), 13 C. P. 60. — 
CAN. 

761 ill. .1 — A person is not liable 

to an action for false imprisonment 
who merely lodges a complaint before 
a justice, & leaves the proceedings to 
bo taken in the discretion of the 
luagist rate.— Brown v. Moore (1874), 
16 N. B. R. (2 Png.) 407.— CAN. 

761 Iv. .1 — A party applying to 

a magistrate for a warrant to aiTest 
another for an alleged offence, is doomed 
only to appeal to the magistrate to 
exorcise his Jurisdiction, & Js not liable 
in trespass for an am'st under the 
warrant. — Kingston v. Wallace 
(1886), 25 N. B. II. 573,— CAN. 

761 V. .1 — Anoerson V. Wilson 

(1894), 25 O. K. 91.— CAN. 

761 Vi. .] — The laying of an 

information by deft, against pltf. &; 
the subsequent pointing out by deft, 
of pltf. for the purpose of IdentlflcatJon 
to the policeman who Is about to 
wrongfully arrest him Is not sufficient 
to make deft, liable for false imprison- 


ment. — KLUOrr V. WI^KE^^WK1>LR, 
[1920] 1 W. W. R. 429 ; 61 1). L. R. 
71G; 33 Can. Crlm. Cas. 389 ; 13 

Alta. L. K. 133.— CAN. 


764 i. Giving in charge rf* assisting 
consial>le in arrest.]— It a party who 
sues out a process & delivers It to an 
officer to execute gives special direction 
to the officer or takes pai-t In the 
aiTOst, ho is liable in trespass unless 
there is a regular judgment 1 o authorise 
execution. — Carter v. I^ubrinoion 
(1861), 7 N. D. R. (2 AU.) 226.— CAN. 


764 ii. .] — Hunt r. McArihuk 

(1865), 24 U. C H. 254.— CAN. 

764 ill. . ] — HTEWIENS V. STEI'HENS 

(1874), 24 C. P. 424.— CAN. 

764 iv. .] — If a party applying 

to a maglRtrate for a warrant t-o arrest 
another for an alleged offence interferes 
In the exercise of the ministerial powers 
under the warrant, ho will be liable 
in treeposB. — K ingston v. Wallace 
(1886), 25 N. B. R. 673.— CAN. 

764 V. .1 — Grimes v. Miller 

(1896), 23 A. R. 764.— CAN. 

754 Vi. .] — Rini V. Carr, [1921] 

E. D. L. 239.— S. AF. 


k. Arrest wifkoiU warrant — Join 
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Trespass. 


Sect. 2 . — FaUte or illegal imprisonment : SiLb-scct. 4, 
A. (a) & jb). ] 

caubing the imprisonment of the person charged, 
& will not support an action for false imprisonment 
against the person who signs. — Sewell v. 
National Telephone Co., Ltd., [1907] 1 K. B. 
657 ; 76 L. J. K. B. 196 ; 96 L. T. 483 ; 23 
T. L. R. 226 ; 61 Sol. Jo. 207, C. A. 

768. Arrest without warrant — Retaking prisoner.] 
—Wald v. Dunce (1734), 2 Barn. K. B. 453 ; 
94 R. R. 014. 

759. Arrest of trespasser — Detention until 

next day.] — (1) In an action for false imprison- 
ment the deft, justified under 1 Geo. 4, c. 56, 
commonly called the petty trespass Act, as the 
(iwner of land on which pltf. was trespassing. It 
\^as held that to make out his justification he must 
give positive j^roof of actual damage being done, 
bo as to enable the jury to decide on the quantum 
of it ; A that the jury were not to presume damage 
from the mere fact of a trespass being committed. 

(2) Because a man is a wilful trespasser another 
has no right to take him up & keep him in custody 
from Sunday till Monday morning (Best, C..I.). — - 
BUTTJ5R V. Turley (1827), 2 C. A R. 586 ; Mood. 
& M. 54 ; 172 E. R. 266. 

Annotation : — As to( 1) Refd. Gardner i\ Mausbridge (1887), 

3 9 Q. li. D. 217. 

760. Trespass not In fact committed.] 

— An Act of Parliament having passed to authorise 
a railway co. to enter iq^on certain land, A. was 
employed by the co. to enter thereon before the 
conditions of the Act were complied wdth, of which 
fact A. was ignorant. The owner of the land 
apprehended A. under 7 & 8 Geo. 4, c. 30, s. 24, 
& caubed him to be lined before a magistrate. 
3’he jury having found that the ajijirehension of 
A. was under a bond fide k reasonable belief that 
he was an offender under the Act Held : not- 
withstanding that, the o\\ner was liable in an 
action of trespass at the suit of A. because he had 
not in fact committed an ollence under the Act. — 
Harrington v. Moore (1848), 12 J. P. 629. 

761. Misdemeanour.] — Mathews v . 

Biddulph, No. 778, post. 

762. Possession of stolen goods.] — Davis 

7’. Swift (1843), 1 I.. T. O. S. 253 ; 7 .1. P. 672. 

763. Forcible entry.] — Pltf. was tenant to 

deft., with a covenant in (he lease for the pay- 
ment of rates, k a ijroviso for re-entry, on non- 
payment. The rates were in arrear ; deft, entered 
in pltf.’b absence, & put locks on the doors ; pltf., 
on his retuin, broke the locks, was given into 
custody. In trespiiss for false imprisonment : — 
Held : deft, was lawfully in possession of the 
premises, & he was authorised by Metropolitan 
Police Act, 1839 (c. 47), ss. 64, 66, to give pltf. into 
custody. — Davis v. Burrell k Lane (1851), 
17 L. T. O. S. 56, N. P. ; subsequent proceedings^ 
10 0. B. 821. 

764. Malicious damage to property.] — 

Stewart v. Perry (1886), 3 T. L. R. 164. 

For felony .] — See Sub-sect. 4, A. (6), post. 

Breach of the peace.] — See Sub -sect. 4, A. 
(c), post. 

statutory provisions.] — See Criminal 
Law, Vol. XIV., pp. 183-185, Nos. 1623-1636. 


.] — See^ generally. Criminal Laws Vol. 

XIV., pp. 175-177, Nos. 1634-1639. 

765. Arrest on civil process — Irregular process.] 
—Adams v. Freeman (1753), 2 Wils. 6 ; 95 E. R. 
666. 

766. .] — Where in trespass for false 

imprisonment, deft, justifies under process of 
outlawry, k pltf. replies that there was no allldavit 
of debt made & filed, etc., k deft, rejoins that there 
was such affidavit, & sets out an iri’egular affidavit, 
k pltf. demurs : — Held : deft, was entitled to 
judgment, trespass not being maintainable where 
the i3rocess is irregular merely, & not void. — 
Riddeli. V. Pakeman (1836), 2 Cr. M. k R. 30 ; 

1 Gale, 104 ; 6 Tyr. 721 ; 160 E. R. 13 ; sub nom. 
Rkddeij. V. Pakeman, 3 Dowl. 714 ; 4 L. J. Ex. 
130. 

767. No sum due when judgment entered up.] 

— A. executes a warrant of attorney to B. to enter up 
judgment k take out execution, with a defeasance 
on payment of a certain smn of money. B., after 
payment of this money, enters up judgment, k 
takes A. in execution. A. moves the ct. to set OvSide 
the judgment k execution, k after a rule nisi has 
been obtained, the whole is referred to a barrister, 
who awards that nothing was due to B. when he 
entered up the judgment, k that the judgment k 
warrant of attorney shall be set aside. 

A., in an action of trespass k false imprisonment 
against B., who pleads the general issue only, is 
entitled to recover. — Rogers v. Popkin (1818), 

2 81 ark. 401. 

768. Party privileged from arrest.] — An 

action of trespass is not maintainable against pltf. 
in an action, or his attorney, for suing out an execu- 
tion. k causing deft, to be arrested under it, deft, 
having at the time an order for jirotection from 
arrest under 5 A 6 Viet. c. 116, s. 4, of which pltf. 
had no notice.™ Year sley v. Heane (1846), 14 
M. & W. 322 ; 3 Dow. k L. 265, n. ; 153 E. R. 499. 
Annotations : — Apld. Pbil]i])8 v. Navlor (IBAS), 3 n. & N. It. 

Refd. Ewart v. Jones (1845). 14 M. & W. 774. 

— Arrest of witness.] — See hlviDENCE, 
Vol. XNII., PI). 444, 445, Nos. 4622-4025. 

769. Proceedings against wrong person.] — 

In trespass for false imprisonment, deft, pleaded that 
he sued out a summons against pltf. in the county 
ct. for debt, that the summons was personally 
served upon pltf., that he did not appear, k that 
it was adjudged that he should pay the debt by 
instalments ; that a minute of the judgment was 
served upon him, k that the instalments were 
not paid ; that a fraud summons was then 
obtained k served upon him ; that he did 
not appear, k was committed by the judge to 
prison ; justification under the process, etc. 
Replication, de injurid, k issue thereon. The 
evidence in support of this issue was, that deft., 
having a debt due from one J., entered a plaint 
against liim in the county ct. by his right name, 
which was an entii*ely different name from pltf.’s, 
k that he served pltf. with the several proceedings, 
which were all directed against J . by name, under 
the belief that pltf. was J . ; that J. never appeared 
in ct. ; that pltf. uniformly stated that he was not 
J., &, on the service of each proceeding, gave notice 
of the mistake ; but that deft, directed the officer 


arrest by defendant d: constable.] — 
Kobitaille V. Mason & Youno (1903), 
9 B. C. R. 499.— CAN. 

l. Charge sheet not Green 

r. MoEvoy (1904), 4 S. R. N. S. \V. 
007 ; 21 N. S. W. W. N. 223.— AUS. 

m. Removing party from premises — 
Subsegnent arrest tSr imprisonment by 
constable.] — Deft, ordered pltf. off hln 
wharf & sent for a policeman, who came 


& took pltf. to tho lock-up where ho 

f jlaocd him In a coll : — Held : deft, 
lad a right to have him removed from 
the wharf, & was not i*e6ponBlble for 
the subsequent arrest & Imprisonment. 
— Hubley V. Boak (1882), 16 N. S. II. 
(4 R. & G.) 82.— CAN. 

n. Presence at arrest.] - Maddox v. 
MuiiPHY (1888), 27 N. B. U. 263.— CAN. 
o. Imprisonment under legal warrant 


- — Extradition proceedings.] — Whore a 
prisoner has been imprisoned In tho 
colony by virtue of a legal warrant 
issued by the Deputy Governor for the 
purposes of extradition to a foreign 
state, no action for false imprisonment 
can lie against the person by whom the 
requisition was addressed to the Deputy 
Governor. — Bouw v. De Courte 
(Count) (1 901 ), 20 N. Z. L. R. 31 2.-N.Z. 
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to take pltf. : - Held : (1) as the proceedings were 
against J . by name, & were intended to be against 
liim, & were served upon pltf. only by reason of a 
mistaken supposition that he was J.,the plea was 
not proved. (2) Whether commitment on a 
fraud summons under County Courts Act, 1846 
(c. 96), s. 99, bo in the nature of punisliment or 
execution, deft, was responsible for the wrongful 
imprisonment under it. -Walley v. M‘CoNNErx 
(1840), 13 Q. B. 903 ; Cox, M. & H. 257 ; 19 
J.. .T. Q. B. 162 ; 14 Jur. 193 ; 116 E. R. 1608 ; 
siih nom. Wiiaixey v. M‘Connell, 13 1.. T. O. S. 
506 ; 13 J. P. 585. 

Annotations : — As to (1) Refd. Dimaton v. Paterson (1857), 2 

C. B. N. 8. 49.') ; K. «. Mnllany (1865), 6 New Hop. 183. 

As to (2) Apprvd. Kelly t;. Lawrence (1861). 3 H. & C. 1. 

.] — See, further, Execution, Vol. XXI., pp. 

457, 458, 467, 468, 580, Nos. 390, 398, 484-493, 
1562, 1564. 

770 . County court proceedings.] — 

Walley v, McConnell, No. 769, ante. 

771. .] — One of two co-pltfs. in an 

action in the county ct. uttered a threat that lie 
would enforce against deft, an invalid order of the 
county ct. J )eft. was subsequently arrested under 
a waiTant issued upon the order. It was the 
practice of the county ct. to give pltfs. a plaint 
note when they entered t]u‘ir plaint ; A before 
any proceedings of tlie ct. could be enforced it 
was necessary that jiltfs should produce the idaint 
note to the clerk of the ct. : — Held : in an action 
for false imprisomnent against pltf., who uttered 
the threat, there was no evidtmce to go to the jury 
that he was the person who sued out the warrant. 
--Alley v. Dale (1851). 11 C. B. 378 ; 2 1.. M. & 
P. 433 ; 20 L. J. C. P. 233 ; 15 J. P. 757 ; 15 Jur. 
1012; 138E. 11.519. 

Annotations : — Mentd. Ex p. Christie (IS.').')), 4 K. & B. 

714; George v. Somers (1855), 16 C. B. 539 ; 8wari o. 

Bakins (1855), 3 C. L. B. 602 ; Watson v. Humphrey 

(1855), 10 Kxch. 781 ; Copoman v. Bose (1857), 7 E. & B. 

679 ; River Wear (ilomrs. v. Adamson (1877), 2 App. 

Cas. 743. 

772. Joint liability— False imprisonment by one 
party — Assault by second party during imprison- 
ment.] — If while A. is unlawfully imprisoned by 
B., C. commits an assault upon him, ('. is guilty 
of the false imprisonment as well as B., & if A. 
sues both separately the pendency of one suit may 
be pleaded in abatement of the other. — Boyce v. 
Douglas (1807), 1 Camp. 60 ; 170 E. H. 876, N. P. 
Annotation : — Reid. Henry v. Golduey (1846), 15 M. & W, 

494. 

(b) Arrest for Felony, 

773. Justification for arrest —Reasonable sus- 
picion of felony — Necessity for.] — 1 take the law 
to be this — if a man directs a constable to act 
upon a suggestion of felony he must prove the 
truth of such suggestion. lie is bound to show 
probable cause of suspicion (Bayley, J.). — 
McClougiian p. Clayton & Biding (1816), 
Bolt, N. P. 478, N. P. 

774. i-pQ an action of 

false imprisonment & putting pltf. in irons, deft, 
pleaded that he was commander of a ship, & deft, 
was his servant, & had charge of his cabin & its 
contents, & access thereto ; that two sums of 
money were stolen on two occasions out of deft.’s 
desk in liis cabin, which had been opened by means 
of a key ; that pltf. had access to where the key of 
the desk was kept, & that deft, believed no one 
could have had access to the key witliout the pltf.’s 


knowledge, & that deft, beheved pltf. was either 
guilty or concerned in the stealing of the money. 
The plea averred that putting in irons was a reason- 
able mode of detainer. At the trial the verdict on 
this plea was found for deft. ; upon a motion 
in arrest of judgment, it was held to be a good 
defence to the action. 

(2) The plea must show reasonable probable 
grounds of suspicion. . . . It is enough if the plea 
sets out facts which raise a reasonable suspicion, 
without setting out all the evidence thereof (Loud 
Campbell, C.J.). 

(3) It is for the ct. to say whether the facts in 
the plea show a reasonable cause for the acts done 
by deft. (Wightman, J.). — Broughton v. Jackson 
(1852), 18 Q. B. 378; 21 L. J. Q. B. 265; 19 
L. T. O. 8. 88 ; 16 J. P. 550 ; 16 Jur. 880 ; 118 
E. B. 141. 

775. .J — In false imprisonment 

it is a good plea that deft, apprehended pltf. 
on a reasonable suspicion of felony ; but sembJe, 
it is not enough that the suspicion was merely 
bond fide. — Sayer v. Lichfold (1854), 23 L. T. 

I O. 8. 324. 

776. Felony must have taken place.] 

— In order to justify [a private individual] in 
causing the imprisonment of a person he must not 
only make out a reasonable ground of suspicion 
but he must prove that a felony has actually been 
committed (Lord Tenterden, C.J.).— Beckwith 
V. Philby (1827), 6 B. & C. 635 ; 9 Dow. & Hy. K. B. 
487 ; 4 Dow. & By. M. 0. 394 ; 6 J.. J. O. 8. M. (\ 
132; 108E. B. 685. 

Annotations : — Apld. Ninholson v. Hardwick (1833), 5 

a & P. 495. Refd. Davis v. Bussell (1829), 5 Bing. 354 ; 

West V. Baxendalo (1850), 9 C. B. Ill ; IE Chivers r. 

Savage (1855), 26 L. T. O. S. 148 ; Grilliu v. Coleman 

(1859), 4 H. & N. 265 ; King He King v. Met. Dist. By. 

0908), 99 L. T. 278 ; Walters v. Smith, (1914] 1 K. B. 

595. 

777. .] — Deft., a private indi- 

vidual, apprehended & imprisoned pltf. At the 
trial deft, proved that one, C. M., had stolen his 
proiierty, <te that he had reasonable grounds of 
suspicion that pltf. had received it, knowing it 
to be stolen. 

Sc'inble : such a defence is not an answer to an 
action for trespass &. false imprisonment, & deft, 
ought to have shown that a felonious act of 
receiving the goods had actually taken place, 
he had reasonable grounds to suspect the prisoner. 
— Dean v. Learmouth (1838), 2 Jur. 808. 

778. .] — Trespass for assaulting 

pltf., A causing liim to be taken to a police station, 

afteiwards before a magistrate upon an un- 
founded charge of ha5dng unlawfully attempted 
to procure from the banking house of deft, a blank 
cheque book. Deft, pleaded that he certain 
other persons carried on the business of bankers, A 
that one, T., kept an account with them ; that pltf. 
did unlawfully endeavour to obtain from the 
bankers a blank cheque book, by falsely pretendmg 
that T. was liis master, & had sent him for it ; 
that in pursuance of such unlawful endeavour pltf. 
induced one, A., to go into the banking house to 
ask for a blank cheque book, & did falsely pretend 
to A. tliat T. was lus master, k> did direct A. to 
tell the bankers that the cheque book was wanted 
for T. ; that A. accordingly did so, & stated that 
he had been so sent by pltf., Au tJiat pltf. was 
wailing outside for it, whereupon deft, accom- 
panied A. to the x>laco where pltf. was waiting ; & 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (b). 

p. Justification for arrest — Beasonahlc 
^sj^icion of felony — Evidence — Con- 
jesaion of accomplice .] — In an action 
J. — VOL. XLIII. 


for troppasH for false Imprl&oninciit 
doft. pleaded that a felony had been 
comnutted, & ho had roasonablo 
groimds to suspect pltf-, & therofoie 
arrested & detuned nim until ho was 
taken before a magistrate : — Held : 


the confession of a third person that he, 
together with pltf., eommlited the 
felony was not admissible in evidence 
as proof of the felony. — Biaik r. 
Hopkins (1842), 3 N. B. R. (1 Kerr) 
640.— CAN. 


G O 



450 Tkespass. 


Sect, 2. — False or illegal imprisonment : Suh-aect, 4, 
A. jb) <€? (c), <fc B.3 

A. stated in the presence & hearing of pltf. that 
he had been so sent by pltf. ; wherefore deft., 
having good & probable cause of suspicion, & 
vehemently suspecting that pltf. had, by such false 
4& fraudulent pretences as aforesaid, unlawfully 
endeavoured to obtain from the bankers a blank 
cheque book for unlawful & unauthorised purposes, 
committed the trespasses complained of : — Held : 
the plea was bad, inasmuch as it neither alleged 
that a felony had been committed, so as to make 
it a good justification at common law, nor that pltf. 
had been “ found committing ” any offence against 
the provisions of 7 A 8 Geo. 4, c.29, so as to justify 
his apprehension without w^arrant, under sect. 63 
of the statute. 

The general understanding undoubtedly is 
that where a misdemeanour only has been com- 
mitted a warrant must be procured (Tindat., 
('..T.). — Mathews r. Biddulph (1841), B Man. & 
G. 390 ; 4 Scott, N. U. 64 ; 11 L, J. M. G. IB ; IBB 
E. R. 1196. 

Annotations .'—Retd. JJavis v. Swift (18431. 7 J. P. 072 ; 

Wttltoi-8 V. Smith (1913), 83 L. J. K. B. 335. 

779. .] — In an action for false 

imprisonment, deft, pleaded that his goods had 
been stolen, &> having cause to suspect pltf. of 
the felony he gave her into custody, the jjlea 
stating several grounds of suspicion. Pltf. called 
a policeman to prove that deft, dii’ected him to 
take pltf. into custody ; & in his cross examination 
the policeman said that, at the same time, & in the 

E resence of pltf., deft, stated that the goods had 
een stolen, <fe also stated some of the grounds of 
suspicion mentioned in the plea :—IIeld : (1) this 
was evidence for the jury to consider, from whicli 
they might find, that the felony liad been com- 
mitted ; &> deft, had good cause to suspc'ct pltf., 
if this evidence satisfied them that the facts ideally 
were so ; (2) altliough in this pica deft, ought to 
set out liis grounds of suspicion, yet that he would 
be entitled to a verdict without proof of the whole 
of them, if he proved tl\at a felony w'as in fact com- 
mitted, & proved so much of the grounds of sus- 
picion as satisfied the jury that ho had reasonable 
cause to suspect i)ltf. — Wiiajams v, Chosswell 
(1846), 2 Gar. At Kir. 422, N. P. 

780. — - .] — In an action for giving 

into custody on a false charge of felony a plea 
justifying upon the ground of reasonable suspicion, 
held to fail, for want of pi’oof of an alleged false 
pretence on the part of pltf. for an act stated as 
one of the grounds of suspicion. — M asteiis v, 
ScuiXY (1868), 1 E. & F. 408, N. P. 

781. ,] — customer of a bank, 

having a paid cheque of his sent back to him by the 
bankers, altered the style of handwriting, so as to 
make it appear not his, & then returned it, declaring 
it to have been a forgery, & got credit from them for 
the amount on account ; at the same time making 
a statement to the effect that pltf. had forced the 
cheque, supporting that statement by specific 
facts, which, if true, would have constituted reason- 
able ground for suspecting that pltf. had been 
guilty of forgery. The bank having thereupon 
given pltf. into custody on a charge of forgery : — 
Held : (1) there had been no forgery by the cus- 
tomer ; (2) even if there had been, there was not, 
therefore, reasonable ground for suspecting pltf. 
to have been guilty of felony ; (3) as the real offence 
committed was only misdemeanoxu' in obtaining 
money by false pretences, thei*e was no justifica- 
tion for giving pltf. into custody. — BmrrAiN v. 
Bank op London (1863), 8 F. & F. 465 ; 2 New 
Rep. 24; 8 L. T. 382 ; 11 W. R. 669. 


782. .] — Qu. : where is a person 

entitled to lock up another suspected of felony. 

A person must prove that a felony has been 
committed & that he hets reasonable ground for 
believing that the person whom he cliarges has com- 
mitted the felony (Blackbuiin, J.). — Ross v. 
Lascelles & Scott (1860), 15 L. T. 293, N. P. 

783. .1 — ^A private person is 

justified in arresting another on suspicion of having 
committed a felony if, & only if, he can show that 
the particular felony for which he arrested the other 
was in fact committed. & that he had reasonable 
& probable cause for suspecting tne other of having 
committed it. — Wai.tehs v. Smith (W. H.) & 
Son, Ltd., [1914] 1 K. B. 695 ; 83 L. J. K. B. 335 ; 
110 L. T. B45 ; 78 J. P. 118 ; 30 T. L. R. 168 ; 
68 Sol. Jo. 186. 

784. .] — (1) A private prose- 

cutor not having the privilege that a police con- 
stable possesses of imprisoning a person on mere 
suspicion that a felony has been committed, false 
imprisonment results if the person is detained by 
tlie private prosecutor. 

(2) What constitutes imi)risonment has been 
long ago defined. It is to be found in a work of 
very good authority in the a})plication of the 
common law, namely, Terrncs dc la Ley, in these 
words ; “ Imprisomiient ” is no other thing but 
tlio restraint of a man’s liberty, whether it be in 
the open field, or in the stocks, or in the cage in 
the streets ... or in a man’s own house, as well 
as in the common gaol ; & in all the places the 
I^ai'ty so restrained is said to be a prisoner so long 
as he has not his liberty freely to go at all times 
to all places wdiither ho will without bail or main, 
prise or otherwise (Duke, Jj..J.). — Meeihng v, 
Grahame-White Aviation Go., I^td. (1919), 
122 L. T. 44, C. A. 

785. What amounts to.] — ^A person 

of deci'nt repute, while attending a fair at a town 
in wliich he was a stranger in the way of hia busi- 
ness as a horse dealer having unknowingly uttered 
a forged note, for which lie is afterwards appre- 
hended by i>iivato persons without warrant, on 
his way home, & carried before a magistrate for 
examination by whom he is immediately dis- 
charged, cannot maintain an action for false 
iiriprisoninent against those who so apprehended 
him under such circumstances. Those circum- 
stances may be pleaded in justification «&, if proved, 
will entitle deft, to a verdict ; at least, the ct. 
will not gi’ant a new trial where the jury have 
been so directed, although deft, had also pleaded 
the general issue. — G uppy v. Bhitt’LEBANK & 
Fottbr (1818), 6 Price, 526 ; 146 E. R. 683. 
Annotation : -Reid, Beckwith v. Philby (1827), 6 L. J. 

C). S. M. C. 1.32. 

786. .] — Williams v. Cross- 

well, No. 779, ante. 

787. .] — Broughton v. Jack- 

son, No. 774, ante. 

788. — ^ .] — It is doubtful whether 

in an action for false imprisonment mere personal 
resemblance between pltf. Sc the person who had 
committed a felony can afford reasonable ground 
of suspicion, Justifying an arrest on the part of 
a private person without wan‘ant. But at all 
events, the plea will fail unless either deft, himself 
saw the felony committed, or unless the person 
who saw it, & on whose information he acted, 

g )oke positively to the identity. — R ayner. v. 
ERMAN (1859), 1 F. & F. 700, N. P. 

789. .] — ^Under Offences against 

the Person Act, 1861 (c. 100), ss. 23, 24, if a 
noxious thing is unlawfully administered with 
intent only to injur© or annoy, & does in fact 
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inflict grevions bodily harm, a felony is com- 
mitted. Therefore in an action for false imprison- 
ment on a charge of administering poison, the jury 
finding that a noxious thing had been so adminis- 
tered, & that it inflicted grevious injury in fact, 
& also finding facts which amounted to reason- 
able cause of suspicion : — Held : deft, was entitled 
to the verdict on a plea of justification on the 
ground of reasonable suspicion of a felony. — 
Tully V. CORRIE (1807), 17 L. T. 140 ; 10 Cox, 
0. O. 640. 

Question of law for court.] — See Sub- 
sect. 6, post* 

.] — See, further. Criminal Law, Vol. XIV., 

p. 177, Nos. 1640-1654. 

(c) Arrest for Breach of the Peace. 

Arrest for breach of the peace.] — See Criminal 
Law, Vol. XIV., p. 179, Nos. 1674-1578. 

What amounts to breach of the peace.] —See 
(Criminal Law, Vol. XIV., pp. 180-182, Nos. 
1593-1608. 

B. Judicial Officers. 

See Public Autuorities, Vol. XXXVIII., 
pp. 77-96. 

790. Magistrates — Whether liable — Acts within 
Jurisdiction.]— Three magistrates, under Municipal 
Corporations Act, 1835 (c. 76), ss. 60, 66, con- 
victed the late town crier of the borough of E. of 
refusing to deliver up to his successor a boll, which 
was stated in the convictions to have been lately 
used by him in his office, & to be the property of 
the council of the borough, A adjudged him to be 
imprisoned until he should deliver up the bell, or 
pve satisfaction to the town clerk in respect of 
it; — Held: the magistratt‘S had jurisdiction to 
convict under the Act ; & there being nothing in 
th(* conviction itself to render it void, trespass 


would not lie against them. — Baylis v. Strick- 
land (1840), 1 Man. & G. 691 ; 1 Scott, N. IL 
640; 10 L. J. M. C. 61 ; 4 Jur. 823 ; 133 B. R. 469. 
Annotation : — Bold. Jones v. Gordon (1842), 2 Q. B. 600. 

791. Acts done in absence of Juris- 

diction — Invalid conviction.] — R. v. Gotten (1733), 
as reported in Kel. W. 125 ; 25 E. H. 526. 

792. — — .] — Where a statute 

gives a magistrate summary jurisdiction over 
certain complaints, & authorises him to fine & 
imprison a party convicted, he must, if more than 
one deft, be convicted, impose a separate fine on 
each, or otherwise the conviction will be bad, & 
trespass may bo maintained against him. — 
Morgan v. Brown (1836), 4 Ad. & El. 516 ; 1 
Har. & W. 717 ; 6 Nev. & M. K. B. 67 ; 3 Nev. & 
M. M. C. 509 ; 5 L. J. M. C. 77 ; 111 E. R. 881. 

793. .] — By the 9 Geo. 4, 

c. 31, 8. 27, power is given to two justices, in cases 
of assault, to impose upon the offender a fine, not 
exceeding £5, “to be paid to some one of the 
overseers of the poor, or to some other officer of 
the parish, township, or place in which the offence 
shall have been committed, to be by such overseer 
or officer paid over to the use of the genei*al rate 
of the county, riding, or division, in which such 
parish, township, or place shall be situate ” : & 
s. 35 provides that the conviction may be drawn 
up in a given form, or in any other form of words 
to the same effect ; — Held : a conviction, by 
which the penalty was ordered to be ))eid “ to the 
treasurer of the county of G., in which tlio offence 
was committed, to be by him applied according 
to the directions of the statute,” etc., or the party, 
in default, to be imprisoned for two months, etc., 
was bad ; & the justices were liable in trespass, 
for the imprisonment of the ])arty under it. — 
Ghaddock V. Wilbraham (1848), 6 (\ B. 646 ; 3 
New Hess. Gas. 226 ; 17 L. J. M. C. 79 ; 10 L. T. 
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790 i. Magistrates -Wfiether lioltle — 
Acts within iurisdictwn.] — Wakr v. 
Tkmpleman (1872), .3 V. R. (Law) 
56.— AUS. 

790 ii. — —.] —Where Ju«- 

tlcGB acting on a misiakon view of the 
law, upon ovldeuco which is insufllciout 
to prove any ottenco convict & caubo 
to bo clotaiuod an accused penson who in 
bofoie them on an Information which 
in fact diBolosoH no offence they aic not 
liable in an action of false linpilbou- 
irient as htiviug acted without hiriw- 
diction. — H itoiiin v. Fiiipes (1903), 29 
V. L. U. 422,— AUS. 

790 iii. — — When 

magistrates commit a person upon a 
general charge of felony given upon oatli, 
they Mill not bo liable to an action of 
trespaHH, although the facts sworn to in 
order to Hubstantiato that charge may 
not In point of law Hupport It. — 
Garuner V. Burwell (1826), Tay. 
189.— CAN. 

790 iv. .) — Briggs v. 

BpilsbxjAy (1827), Tay. 440.— CAN. 

^ 790 V. .] — Clark v. 

Lawrence (1846), 6 N. B. ll. (3 Kcit) 
152.— CAN. 

790 Vi. .1 — Gates r, 

Devenish (1849), 8 U. C. 11. 200,— 

. 790 vii. Deft.,a8a 

lUHtlce, issued a warrant against pltf., 
upon a complaint for detaining tho 
clothes of K. l^ltf., on being told by 
the constable that he had tho warrant , 
went alone to deft., heard tho ovldenoe, 
was allowed to go away without giving 
ball, & returned the next day, when he 
was discharged ; — Held : no Imprlson- 
mout was proved ; & deft., having 
Jurisdlotlon over tho subject matter of 
the complaint, was not liable in 
trespass, oven if tho information were 


iHbuiBoicnt In point of foim.- Thorpe 
V. OLIVER (1800), 20 U. (J. 11. 261.— 

CAN. 

790 viii. .]— Mkh- 

BERVEY Wallace (1867), 7 N. 8. It. 
(1 G. U O.) 34.— CAN. 

790 ix. — .1 — G 'vnNi'.H V. 

CoiEMAN (J868), 19 C. P, 100. -CAN. 

790 X. — — .1 The falsity 

of a chaigo curmot give a cause of 
action against a magistrate who acts 
upon tho assumption & belief of its 
truth ; tc an allegation that be acted 
without auy just cause upon a false 
charge, but not charging malice, means 
only that tho charge being false he had 
no ‘just cause.— S prung v, Anuerhon 
(1873), 23 C. P. 152. -CAN. 

790 xi. Crawi'ord 

V. Beati’IE (1876), 39 U. C. 11. 13. — 
CAN. 

790 xii. — ■ .] — Stoness 

V. Lake & Waiker (1877), 40 U. 0. K. 
320.— CAN. 

790xiii. .J~Marter 

V. Pryor (1883), 16 N. S. R. (4 B. & O.) 
498.— CAN. 

790 xiv. AKflcorr 

r. Lilley (1887), 14 A. B. 283.— CAN. 

790 XV. — .J — Donaiiok 

V. Keogh (1865), 17 I. C. L. B. 39.— IR. 

790 xvi. “ 

man was arix'sted by a const-able imder 
tho direction of a county Inspector of 
constabulary, 6c taken bofoiT a 
magistrate, before whom aii iifforrna- 
tion was sworn, asking for the furtlK'r 
detention of prisoner, & prisoner was 
accord ingly detained ; — Held : f^t 

of taking tho information with the 
knowledge that prisoner womd be 
detained did not render the magistrate 
acting without malioo liable to an 
action for false imprisonment.— D ono- 


iioE V. Tjiomi*«on (1866), 15 1^. T. 
131.— IR. 

q_ Invalid convic- 

tion.] — Where a Justice of the pooeo 
has lurlsdiction to try a complaint, & 
th(‘i-e has been a regular information, 
but the conviction warrant of com- 
rnitiru'nt are clefeetive, he is not liable 
rii trespass for anythrng done prior to 
the conviction." - Skwelj. v. 

(1859), 0 N. B. R. (4 All.) 391.— CAN. 

r. — — Irregular warrant.] 

— McKinley v. Munbie (1865), 15 
O. r. 230.- CAN. 

TON e. LEPPEit (1869), 20 C. P. 138.— 

CAN. 

a. _ - - An 

information was sworn before deft., 
a justice of tho peace, of the com- 
mission of an alleged offence by — 
Garrison (the Christian name being 
omitted) ; deft, afterwards filled in 
pltf.’s Ciiristiau name, & Issued a war- 
rant agambt him, on which ho was 
airt'stod : — lltld ; the warrant was 
void, & deft, iialde in trespass.- Gar- 
uiBON e. H\iturNG (1872). 14 N. B. B. 
(1 Pug.) 166.— CAN. 

b. .]— Deft., 

a stipendiary magistrate, Issued a war- 
rant of commitment. Imposing hard 
labour during the Imprlsonmont, which 
the conviction did not impose & which 
was not authorised by tho statute upon 

liicU tho proceeding was founded. In 
ail action by deft, for false imprison - 
merit : — lleU : the issuing of the 
warrant was a ministerial, not a judicial 
act, & that the magistrate was liable 
for luoludlng in tho warrant of com- 
mitment the imposition of hard labour. 
— MOIVOR V. ^IoOlLLIVRAY (1904), 40 
N. S. B. 459.— CAN. 

0. .1 — Hodgins 

V. Poe (1867), 16 W. K. 224.— IR. 

O G 2 
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Sect. 2. — False or illegal imprisonment : Sub-aecU 4 

B. <£: C\ {ah jb) & (c).] 

O. 8. 442 ; 12 J. P. 167 ; 12 Jur. 136 ; 136 E. R 
1031. 

Annotation: — Mentd. Ex p. Hyde (1851), 4 New Sesa. Cas. 

745. 

794. .] — Smith v, Ewkn 

(1876), 39 J. P. Jo. 724.' 

795. Irregular warrant.] — A 

magistrate is bound by an erroneous commitment, 
notwithstanding a ijrevious regular conviction : 
where, therefore, a warrant of commitment under 
6 C*eo. 4, c. 14, for fishing in a private fishery, did 
not stat^ that the offence was committed in 
inclosed ^ound : — Held : to be bad, & an action 
for false imprisomnent was maintainable against 
the magistrate issuing it. — W ickes v. Clutter- 
buck (1825), 2 Bing. 483 ; 10 Moore, C. P. 63 

3 Bow. & By. M. C. 636 ; 3 L. J. O. S. C. P. 67 
130 E. B. 393. 

Annotations: — Consd. B. v. Chaney (1838), 6 Do^vl. 281. 

Eefd. Wilkins V. Wright (1833), 2 Or. & M. 191 ; B. v. 

King (1843), 13 L. J. M. C. 43 ; Howard v. Gossot (1845), 

10 Q. B. 359 ; Attwood v. Johffe 0 848), 3 New Sesa. Caa. 

11 r>. 

796. .] — Beft. being a 

magistrate before whom a case of assault was 
brought, issued his summons for pltf. to attend 
give his evidence in the matter. Upon pltf.’s 
refusal to regard the summons, deft, issued his 
warrant, reciting the summons &> the refusal on 
the part of pltf. to attend, & requiring liim to be 
brought up to find bail for his app(‘arance & to 
give evidence at the next assizes. Pltf. was 
arrested imder this warrant. An action of trespass 
& false imprisonment was brought, & jiltf, 
recovered a verdict, damages £20. Upon applica- 
tion to enter a nonsuit according to leave reserved 
at the trial, the ct. admitting that a magistrate 
has power to commit a witness who refuses to 
attend or enter into a personal recognisance, & 
whose evidence appears material to the investiga- 
tion, yet, held, that, in the pres(‘nt case, the 
warrant was illegal, & deft, had exceeded his 
power. '’J''he aijplication was therefore refused. — 
Evans v. Bees (1840), 12 Ad. & El. 65 ; 4 Per. & 
Bav. 32 ; 9 L. J. M. C. 83 ; 4 J. P. 444 ; 4 Jur. 
1032; 113B. B. 732. 

797. Detention when no charp 

made.] — Magistrates have no authority to detain 
a person known to them till some other person 
makes a charge against him. Before they detain 
a known person, they should have a charge 
actually made. — B. v. Birnie (1832), 5 C. & P. 
206 ; 1 Mood. & K. 160 ; 1 Ncv. At M. M. C. 304 ; 
172 E. B. 941. 


7 Qg, — Al conviction by two 

justices under Poor Belief Act, 1744 (c. 38), upon 
complaint of the ovcrsoei's of a parish against the 
late overseer, for refusing & neglecting to deliver 
over to them a certain book belonging to the 
parish called the Bastardy Ledger, convicting him 
of the offence, Ac adjudging that he should be com- 
mitted to the common gaol, to be safely kept until 
he should have yielded uji all Ac every the books 
concerning his said office of overseer belonging to 
the parish, was held void, as to the adjudication 
respecting the imprisonment, for excess, the same 
extending beyond what was previously required 
of the person convicted ; Ac a warrant of commit- 
ment founded on this conviction, Ac directing the 
gaoler to keep him in the terms of the adjudica- 
tion, was also holden void in toto, for which 
trespass Ac false imprisonment would lie against 
the justices, although the conviction had not been 
quashed. — G roome v, Forrester (1816), 5 M. & S. 
314 ; 105 E. B. 1086. 

Annotations : — Refd. Er p. Leake (1829), 9 B. & 0. 234 1 
Danlell e. rhllippa (1835), J Cr. M. be 11. 8(52 ; Griffith 
V. Harries (1837), 2 M. be W. 335 ; Howard v. GosHct 
(1845), 10 6. B. 359 ; Lindsay v. Lelph (1848), 12 Jur, 
28G. Mentd. UouglaH v. B. (1818), 3 3 Q. B. 74. 

799. Magistrate also attorney.] — 

An attorney who is a justice of the peace for a 
borough, if sued by original for an act done in his 
office as magistrate, may plead his privilege in 
abatement. — D uffy v. Oakes (1810), 3 Taunt. 
106 ; 128 E. B. 66. 

-.] — iS’ec, further. Public Authorities, 
Vol. XXXVIir., pp. 85-94, Nos. 622-696. 

C. Ministerial Officers. 

(a) In (JcncraK 

See Public Authorities, Vol. XXXVIII., 
pp. 66-74. 

800. Whether liable — Where court has no 
jurisdiction.] — Anon. (1.523), Y. B. 14 Hen. 8, 
fo. 16, pi. 8. 

Annotations : — Consd. Butt v. Conant (1820), 1 Brod. & Bing. 
518. Dbtd. Howard v. Gossot (1815), 1(1 Q. B. 359. Refd. 
Noctor & Shai*p v. Gonnot (1596), Cro. Khz. 466 : Marshal - 
Boa Case (1613), 10 Co. Itop. 08 b. Mentd. Padflold v. 
Cabell (1743), Willos, 411. 

801. .] — Thurbane’s Case (1663), 

Hard. 323 ; 145 E. B. 479. 

Annotation: — Refd. Jormain v. Hooper (1843), 7 Scott, 
N. R. 663. 

802. Arrest of wrong person.] — Uoote v. 

aghworth (1596), Moore, K. B. 457 ; 72 E. B. 092. 

Annotations: — Refd. Bessey v. Olliot & Lanihert (1080), 
T. Rayra. 467 ; Kroeman v. Cooke (1848), 18 L. J. Ex. 
114. Mentd. R. v. Lllloy, Ex p. Ta>lor (1910), 104 L. T. 
77. 


795 i. Acts done in absence 

of jurisdiction-- 1 rrcif alar warrant .] — 
JONES V. GRA(’E, RoDOERS & NoRRIE 
(1889), 17 0. R. 681.— CAN. 

796 11. .]- 

Webb v. Spears (1893), 15 l\ R. 232. — 
CAN. 

795111. .]- In 

an action for damages for apprehension 
for examination alleged to have been 
on a grossly Illegal & irregulai warrant, 
against tho judge who granted it. It Is 
not necessary to av(>r malice & want of 
probable cause.- S'fRAciiAN v. .Stod- 
DART (1828), 7 Sh. (Ct. of SesB.) 4; 
4 Fac. Coll. 5.— SCOT. 

798 1. .]— Deft., a 

justice of the peace, issued a warrant to 
arrest tho female pltf., on an Informa- 
tion stating that she did “ imlawfuUy 
take &; carry away from his (in- 
formant’s) protection her daughter 
S. W.” The justice profen’ed to act 
under Dominion Statutob 32 & 33 Viet, 
c. 20, 8. 56. In an action for assault & 


false Imprisonment : — Held : deft, had 
no jurisdiction to Issue a warrant on 
this information, & was llablo to an 
action of trespass. — Whiti'ier v. 
Diblke (1874), 16 N. B. R. (2 Pug.) 
243.— CAN, 

798 ii. .) — Cro«»8 V. 

Wilcox (1876), 39 U. C. R. 187.— CAN, 

798 iii. .] — A clerk of 

the peace is not bound to produce tho 
records of tho Sossions In hfs possession 
as such clerk. In compliance with a 
subpoena duces tecum, & where a clerk 
of the peace was Imprisoned for refusing 
to produce such records w'hen so 
required : — Held : the Justice was liable 
to an action for false Imprisonment. — 
Wetimore V. Harding (1878), 18 

N. B. R. (2 P. & B.) 338.— CAN. 

798 iv. .] — ^Ward V. 

OtmiousE & Read (1882), 22 N. B. R. 
220. —CAN. 

798 V. .1 — In an action 

for false imprisonment, whore tho 
justice who issued the warrant acted 


wboUy without jurisdiction, proof of 
malice or want of probable cause Is 
unnecessary. — Melanson v. Lavignk 
(1906), 1 E. L. K. 520 ; 37 N. B. H. 
539.— CAN. 

798 vi. .] — Masservey 

r. Tobin (1852), 3 Ndd. L. R. 314.— 

NFLD. 

798 vii. .]— A police 

ct. magistrate is liable in an action of 
damages to a person who has suftoiod 
imprisonment imdcr a sentence pro- 
nounced by him in excess of his jurlb- 
diction. — M'C rkadie v, Thomson, 
11907] S. C. 1176; 44 Sc. L. R. 783 ; 
15 S. L. T, 216.— SCOT. 

d. Oral order for arrest.] 

— ^Whon a magistrate allows a pilsoner 
to depart without examining into the 
charges against him, with a direction 
to appear next morning at tho police 
office ; & In the meantime, on tho 
ground that ho was assaulted by 
prisoner when In custody before him, 
gives on oral order to a constable to 
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g 03 . — Warrant defective on its face.] — 

A commitment under a warrant which does not 
specify the crime the party is charged witli, is 
false imprisonment ; k, therefore, if a serjeant at 
mace justifies an arrest by command of the mayor, 
his plea must show in certainty for what cause the 
arrest was made. Boucjieu’h Case (1(505), Cro. 
Jae. 81 ; 79 K. K. (iO. 

Annotation: — Apld. Wlckoa v. Cluttcrbuck (1825), 10 

Moore, C. P. 63. 

804. Authority of oHicer exceeded.] — One 

condemned by justices of peace in the penalty of 
i:i3 for harbouring run goods, is attached by their 
warrant tiU he pay tlie same, he oilers to pay 
£13 but the olhccr detains him till he pays 5.9. Ad. 
more for costs, this is false imprisonment. — Smith 
V. SiBSON (1740), 1 Wils. 153 ; 95 E. R. 545. 

OfQcers of county court.] — See County 

CovMTS, Vol. XIII., pp. 452-455. 

Constables.] — See l^art IV., Sect. 2, sub- 

s<*et. 4, C. (b)^ poftt. 

Sheriffs & bailiffs.] —See Part IV., Sect. 2, 

sub-sect. 4, C. (c), post. 

{b) Constables. 

Arrest without warrant — For felony.] — See 

Criminal Law, Vol. XIV., pp. 17S, 179, Nos. 

I. 555-1572. 

For breach of the peace.] — Sec Criminal 

Law, Vol. XIV., pp. 179, 180, Nos. 1579-1590. 

What amounts to breach of the peace.] 

—See Criminal Law, V'ol. XIV., i)p. 180-182, 
Nos. 1593-1008. 

Brawling in church.] — See (Criminal 

J. AVV, Vol. XV., p. 659, No. 7100. 

Statutory provisions.] —See Criminal Law, 

Vol. XIV., p. 183, Nos. 1017-1622; Suppl. IV., 
p. 443, No. 1022a. 

.J — See, qenerally, Criminal Law, Vol. 

XIV., pp. 175-177, Nos. 1534-1539. 

Arrest under warrant — General warrant.] — See 

(buMiNAL Law, Vol. XIV., pp. 180, 187, Nos. 
1(J03 1005. 

— — .] — See, generalbf. Criminal Law, Vol. 
XIV., pp. 180- 189, Nos. 1001-1093. 

Constables Protection Act.] — See Public 
Authorities, Vol. XXXVIII., pp. 71-71, Nos. 
478-518. 

(c) Sheriffs and Bailiffs. 

See Sheriffs, Vol. XLI., pp. 102, 103, Nos. 510- 
539. 

805. When action lies — Detention after dis- 
charge or supersedeas.] — False imprisomnent lies 
against a shcrilT if he detain a prisoner on mesne 
process, after a discharge by pllf., or a s7jpersedeas 
by the ct-. ; for every detainer is a new imprison- 
ment. — ^Withers v. Henley (1615), Cro. Jac. .379 ; 
3 Bulst. 96 ; 1 PoU. Pep. 240 ; 79 E. P. 324. 
Annotations: — Apld. Barker v. St. Qulntin (1844), 1 Dow. 

& L. 642. Refd. Besscy v. Olliot & Lambert (1682), 
T. Itaym. 421, 467 ; Bealy v. Sampson (1689), 2 Vent. 
93. Mentd. ItosoweU v. Prior (1700), 1 Ld. Jiaym. 713. 


806. .] — Notice from jdtf.’s attorneys 

to baililf charged with a warrant under a ea. sa., 
that it is withdrawn is sufficient to render the 
bailiff liable for an arrest. — Futcher v. Hinder 
(1858), 3 H. k, N. 757 ; 28 L. T. Ex. 28 ; 32 L. T, 
O. S. 1.32 ; 7 W. K. 67 ; 157 E. P. 673. 

307 , Arrest without warrant — Warrant 

obtained next day.] — If a bailiff arrest a person 
without warrant on a Sunday, & detain him by 
virtue of a warrant procured the next day the ct. 
will grant an attachment against the otlicer, but 
will not discharge the prisoner, for lie may have an 
action for the false imprisonment. — Lidford v. 
Thomas (1704), 6 Mod. Pop. 96 ; 87 E. P. 8.53. 

808. Arrest In wrong name.] — If cleft, be 

arrested by a wrong Christian name, the ct. will 
disclmrge liim on motion ; & the sheriff is liable 
to an action. — Wilks v. Lojk'K (1810), 2 Taunt. 
399 ; 127 E. P. 1133. 

Annotations : — Consd. Morlcy r. Law (1820), 4 Moore, 
C. 1*. :RI9. Refd Kinffston v. Jjlowollyu i(1820), 4 Moore, 
C. P. 317. Mentd. Qrifflth r. Ricketts (1846), 16 L. J. 
Ch. 230. 

309. Arrest after direction from execution 

creditor not to execute process.] — To trcsi)ass for 
false imprisonment, deft, justified as sheriff, under 
a wi-it of ea. sa., sued out by F., on a judgment in 
(^. P. Peplication, that after the delivery to 
deft, of the writ, A: before execution, F. released 
the debt, gave notice to deft, of the release, & 
thereby then discharged & forba(h» deft, from 
executing the wiit : Kejoinder, that T., an attorney 
of the Ct. of Q. P., was retained by F., to prosecute 
a suit against tlie now i>ltf. on tlio terms that T. 
should have a lien on the judgment ; that it was 
corruptly agreed between tlie now pltf., & F., for 
the purpose of defrauding T. of bis lien, that F. 
should execute a lelease of the judgment, & that 
in pursuance of such agreement, lie executed the 
release in the replication mentioned ; that deft, 
having notice of the -jiromises, did, at the request 
of T., execute tlie writ, Ai commit the alleged 
trespass, }nodo ct for yna : Held : a sheriff to whom 
a writ of ea. sa. was delivered, was bound to obey 
the directions of jdtf. respecting it, & if he arrested 
d<‘ft, after notice from pltf. not to execute it, Ik* 
w'as liable in trosjiass. Parker v. St. Quintin 
(1844), 12 M. & W. 441 ; 1 Dow. L. 642; 13 
L. .1. Ex. 144; 2 L. T. O. S. 330; 152 E. P. 
1270. 

Anrudations Consd. TTunt v. Hooper (1814), 1 Dow. A: L. 
626. Refd. Walker v. Hunter (1846), 2 C. B. 324 ; Hooper 
V. Lano (1867), 6 H. L. Cas. 413: Langley r. Hcnilland 
(1866), 19 C. H. N. S. 42; Shaw r. Kirby (1888), 1 T. L. R. 
314. Mentd. Lloyd v. Mansell (1853), 22 L. J. Q. B. 110 ; 
IIoiiKh V. Edwards (1856), 1 H. & N. 171 ; Bninsdon v. 
Allard (1869), 2 E. & E. 19 ; WilliamB v. Lloyd, Ex v. 
Games (1864), 3 H. & C. 294 ; Butler v. Knight (1867), 
1.5 L. T. 621 ; Tho Loader (1868), L. B. 2 A. & E. 314 ; 
Mercer v. Graves (1872), \u R. 7 Q. B. 499. 

810. Liability of sheriff for acts of bailiff 

or officer.] — An action for false imprisonment lies 
against the sheriff for an ari'est made by the bailiff 
after the return day of the writ.— Parrot v. 


apprehend him, & take him to tho 
station house or gaol, such Imprison- 
ment Is illegal, & tho magistrate can- 
not justify tho arrest. — Powell v. 
Williamson (1843), 1 U. C. K. 154.— 
CAN. 

e. Warrant wider than 

tnfonnalion.] — Clkland v. Robinson 
(1862), 11 C. P. 416.— CAN. 

f. Jurisdiction over the 

rwividual the test .] — Connors v. 
Paruno (1864), 23 U. C. R. 641.— 
CAN* 

X* Warrant omit- 

ting amount.) — Deft., a justice. Issued 
his warrant under C. 8. C. c. 10.3, s, 67, 
to commit pltf. for thirty days for 


non-payment of the costs of an appeal 
to tho quarler sessions, unless such 
sum & all costs of the dlstrt'ss & com- 
mitment & conveying pltf. to gaol 
should bo sooner paid, but ho omitted 
to state in the warrant tho amount of 
costs of the distress & commitment . 
Pltf. having been oonuriitted on this 
warrant, sued deft, for false imprison- 
ment : — Held : though It was tho duty 
of the Justice to asoortalii & state such 
amount, yet tho omission to do so, 
though It might have occasioned pltf.’s 
discharge, did not show either a want 
or an excess of jurisdiction, but rather 
an irregular exercise of it ; & deft., 
therefore, was not liable In trespass. — 
Diokbon V. Crabb (1865), 24 U. C. R. 


491.— CAN. 

h. — .] MOI’FAT 

r. lURNARP (1866), 21 U. C. R. 4 98.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 4. — 

C. (c). 

k. Justification — Process — Ite-arrest 
after warrant expired prisoner escaped.) 
— Wall v. M wrick (1879), 6 V. L. R. 
(L.) 200.— AUS. 

l. ArreM on second sur- 

render — After conditional surrender .) — 
Thompson v. Leonard (1832), 3 O. S. 
151.— CAN. 

m. .] — Trespass will not 

lie against a sheriff for executing the 
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Tebspass. 


Sect, 2 . — False or illegal imprisonment : Siil)'8eci. 4« 
C, (c), E,, F„ a,, H, mhsect, 5.] 

Mumford (1797), 2 Esp. 585 ; 170 E. R. 403, 

N. P. 

Annotations Consd. Price r. Peek (1834), I Bingr. N. C, 

380. Apld. Gregory v. Cottorell (1855), 5 E. & B. 571. 

Refd. Smith V. Pritchard (1840), 8 C. B. 505 : Woods i\ 

Flnnls (1862), 7 Exch. 363. 

811. .] — Trespass lies against a 

sherifT for an arrest made by an olboer by colour 
of a warrant under a ji. fa. — Smart v, Hutton 
( 1833), 8 Ad. k El. 508, n. ; 2 Nev. k M. K. B. 
420 ; 3 L. J. K. B. 52 ; 112 E. R. 954. 

Annotations :—{ioTys^, Woods v. Flnnls (1852), 7 Exch. 

303. Apld. Gregory r. Cotterell (1855), 5 E. & B. 571. 

Refd. Smith v. Pritchard (1849). 8 C. B. 565; Burton 

r. I^e Gros (1804), 34 L. J. Q. B. 91 ; Bagge v. Whitehead 

(1892), 66 L. T. 815. 

Arrest of privileged person .] — See Sheriffs, 

Vol. XLI., p. 107. Nos. 039, 040. 

812. Justification — Process — No statement of 
return of writ.] — (1) It is a good justification to 
trespass & false imprisonment, that it was in aid 
& by command of the sLoritt’s officer. 

(2) A justification to trespass imder a writ from 
the sheriff need not state that the writ was 
returned.- GiRUNir’s Case (1030), (Vo. Car. 440 ; 
W. Jo. 378 ; 79 E. R. 988. 

Annotation : — As to (2) Refd. Rhorlnnd Oovett (1820), 

5 B. & C. 485. 

813. .J — A justification under a 

returnable process is ill without showing a return 
of it, & if plif. join with the officer there must be 
judgment against both. — Middleton v. Pric’E 
(1743), 2 Stra, 1184 ; 1 Wils. 17 ; 93 E. R. 1115. 
Annotations : — Refd. Lucas v. Nockells (1833), 10 Bing. 

157 ; Cobbett r. Hudson (1849), 13 Q. B. 497. 

814. Although Issue Irregular.] — 

An officer, may justify arresting a man by virtue 
of a capias issued before summons out of a ct. in 
the County Palatine of Durham described as “an 
ancient ct. held before the sheriff of the county, 
& called the county ct ., etc., etc.,’’ for although the 
proceedings are irregular, yet the ct. having power 
to issue the writ, the officer is bound to execute it. 
—Anon. (1073), 1 Mod. Rep. 170; 86 E. R. 
807. 

815. -Irregular process pro- 

tects the sheriff, but not a party ; therefore, in an 
action of assault & false imprisonment, a writ 
indorsed for a bailable sum is a sufficient justifica- 
tion of tlie sheriff & his officer, although there may 
have been no due affidavit of debt within 12 (jleo. 1, 
c. 20.- — Montgomery v. Richardson (1831), 1 
D. J. K. B. 04. 

gie. Although returnable In vaca- 

tion.]- -If a man is arrested on a writ returnable 
in vacation, any bail bond which may he given for 
his appearance is void. But the sheriff cannot bo 
amerced for his non-appearance. Nor is he liable 
to an action for false imprisonment. — ^Pulletn 
V. Benson (1098), as reported in 1 Ld. Raym. 
349 ; 91 E. R. 1130. 

817. Arrest of wrong person.] — 

A writ of summons directed to I. W. K. was served 
on M. K. who said he was not the right person, 
k would take no notice of the service, & he refused 
to appear accordingly. Judgment was signed 
against I. W. K. & a writ of ca, sa. was issued 
against I. W. K., but M. K. was arrested. In 
an action against the sheriff, for false imprison- 
ment : — Held : a plea of justification imder the 
writ of ca, sa. was no defence to the action. — 
Kelly v. Lawrence k Jones (1864), 3 H. & C. 1 ; 


33 L. J. Ex. 197 ; 10 L. T. 195 ; 10 Jur. N. 8. 
036 ; 12 W. R. 413, Ex. Ch. 

Annotations U. v. Mullajiy (1865), 11 Jur, N. S. 

492 ; Do Mosul! v. Dakin (1867), 37 L. J. Q. B. 42. 

818. Warrant— In blank.] — ^Archer v. 

Franklin (1733), 2 Barn. K. B. 407 ; 94 E. R. 
584. 

819. Aiding sheriff’s officer.] — Girlino’s 

Case, No. 812, ante, 

.] — See Hub-sect. 5, post. 


D. Master of Ship. 

Imprisonment of passengers — When justified.] — 
See Shipping, Vol. XLl., p. 670, Nos. 6012-5014. 

Imprisonment of seaman— By local authority In 
foreign port— Master Instigating action of local 
authority.] — See Shipping, Vol. XLl., p. 247, No. 
880. 


F, Naval and Military Officers. 

Exemption from liability —Validity of enlistment.] 

— See Royal Forces, Vol. XXXIX., p. 324, Nos, 
113, 114. 

Volunteer being trained with regular forces.] 

— See Royal Forces, Vol. XX XIX., p. 325, No. 

122 . 

.] — See, generally, Pubijc Authorities, 

Vol. XXXVTTI., pp. 05, 00, Nos. 404-412 ; Royal 
Forces, Vol. XXXIX., pp. 329 -332, Nos. 149-175. 

F. Persons concerned with Detention of Lunatics. 

820. Unauthorised detention — Bona fide belief 
that plaintiff dangerous.] An officer in command 
of military cantonments, ha\dng general control 
of the police in the absence of the cantonment 
magistrate, believing applt. to be or to bo likely to 
become a dangerous lunatic, directed two medical 
offic(‘rs to examine him, k placed a guard over him, 
until they could decide on the case. The medical 
officeis reported tliat applt. was perfectly sane ; — 
Held : as the conduct of the officer was not 
authorised by law, the fact that he acted in perfect 
good faith in the supposed discharge of a public 
duty, k on a bond fide belief tliat applt. was 
dangerous did not i>T-event his being liable for 
damages at the suit of applt. — Sinclair v. 
Broughton & Government op India (1882), 
47 L. T. 170, P. C. 

Liability for granting medical certificate.] 

Lunatics, Vol. XXXTIl., pp. 205-207, Nos. 
18.50-185(5. 

Effect of reception order.]— *9ce Lunatics, Vol. 
XXXIII., pp. 208, 209, Nos. 1808, 1869. 

Arrest of lunatic wandering at large.] — See 
Lunatics, Vol. XXXIII., p. 208, No. 1865. 

Statutory protection,] — See Lunatics, Vol. 
XXXIII., pp. 271, 272, Nos. 1893-1890. 

(t. Prison Officers. 

See Prisons, Vol. XXXVII., pp. 556-558, 
Nos. 6-19. 

821. Liability for wrongful classification of 
prisoner.] — On an action for false imprisonment in 
a ward of a certain prison, it is a sufficient answer 
if the deft, proves a justification for detaining 
liim within the walls, without showing that he 
properly kept him in the particular ward. — 
Howard v. Hudson (1863), 2 E. & B. 1 ; 1 
C. L. R. 267 ; 22 L. J. Q. B. 341 ; 21 L. T. O. S. 
88 ; 17 J. P. 030 ; 17 Jur. 865 ; 1 W. R. 326 ; 
118 E. R. 069. 

Annotation: — Mentd. Foster v. Mentor Life Assce. (1854), 
3 E. & B. 48. 


mandate of the ct. of quarter sessions, the latter may be unasoortalned at the I & habeas corpus, entitle a prisoner to his 

by committing & detaining until the time they are directed to be paid, & discharge. — O vens v. Taylor (1868), 

fine & the costs are paid, even though though that fact may, on certiorari 1 9 C. P. 49. — CAN, 
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H. Solicitor 8. 

See Execution, VoL XXI., pp. 4C7, 468, Nos. 
484-487, 403 ; Solicitors, Vol. XLII., p. 367, 
Nos. 4173-4180. 


/. Other Persons. 

822. Overseers of the poor.] — Bkpt., who has * 
obtained an order for protection under Bank- 
ruptcy Act, 1849 (c. 106), 8. 112, at the time of 
his bkpey., is in arrear for two poor rates, & had 
been assessed to a third, which, however, was not 
allowed or published until after his bkpey. The 
overseers of the poor, pending the protection, 
summon him for the non-payment of the t^eo 
rates ; he does not attend before the justices, but 
returns the summons to the assistant overseer, 
stating in writing on it the fact of his having a 
protection order, etc., & the assistant overseer 
sees the messenger of the Ct. of Bkpey. in possession 
of his goods, which are afterwards sold. The 
justices, on the application of the overseers, then 
issue a distress warrant on his goods for the amount 
of the three rates, which warrant is returned nulla 
hona & a warrant of commitment issues, under 
which he is arrested & imprisoned, until he is 
released by an order of a comr. in bkpey. The 
bkpt. then brings an action against the overseers 
for maliciously, & without reasonable or probable 
cause, procming «te obtaining from the Justices a 
warrant of commitment against pltf., & under 
that arresting & imprisoning, etc., pltf., & also for 
assaulting pltf., & giving him into custody, etc. : — 
Held : trespass would not lie against the over- 
seers for causing the bkpt. to bo arrested under 
the warrant of commitment. — Pinujrs v. Naylor 
( 1859), 4 H. & N. 565; 28 L. J. Ex. 225; .33 L. T. 
O. S. 167 ; 23 J. P. 660 ; 5 Jur. N. S. 966 ; 7 
W. R. 604 ; 167 E. K. 962, Ex. (Jli. 

Annotation Refd. Amos v. Watorlow (18G9), L. TI. 5 O. P. 

f)3. 

Schoolmaster.] — See Education, Vol. XIX., p. 
600, Nos. 278, 279. 

Officers of House of Commons —Committal for 
contempt.] — Sec Parliament, Vol. XXXVI., 
pp. 288, 293, 294, Nos. 368, 434-412, 

Captor.]— Ncc Prize I aw, Vol. XXXVJI., p. 607, 
No. 484. 

Custody of children.] — See Infants, Vol. 
XXVIII., pp. 256-274. 


Right of husband to custody of wife.]— Sec 

Husband & Wipe, Vol. XXVII., pp. 78, 79, Nos. 
607-620. 


Sub-sect. 5. — Justification — Evidence and 
Practice. 

823. Onus of proof on defendant.] — Pltf. 
having been arrested & imprisoned, under a 
magis&ato’s warrant, brought trespass against the 
party suing it out, for false imprisonment : — Held : 
it was not necessary for iiltf. to produce the 
warrant ; but it was incumbent on deft, to do 
so, to show that it had been properly issued. — 
Holroyd V. Doncaster (1826), 3 Bing. 492 ; 11 
Moore, C. P. 440 ; 4 Dow. & Ky. M. (J. 537 ; 4 
D. J. O. S. C. P. 178 ; 130 E. R. 603. 

824. Reasonable & probable cause — Question 
for Judge.] — Inactions of trespass & false imprison- 
ment, the question of reasonable & probable 
cause for the apprehension of pltf. cannot be left 
to the jury. — Hill v. Yates (1818), 8 Taunt. 182 ; 
2 Moore, C. P. 80 ; 129 E. R. 353. 

Annotation : — Reid. Davis v. Russell (1829), 6 Bing:, 3 j4. 

825. .] — Broughton v. Jackson, 

No. 774, ante. 

826. On facts found by jury.] — 

plea which professes to justify an assault & 
imprisomnonl, on the ground that there was reason- 
able & probable cause to suspect pltf. of felony, 
must state the partieiilar facts which amount 
to reasonable <te probable cause. The truth of the 
facts only is to be ascertained by the jury. Their 
legal result, on the question of probable cause, is for 
the decision of the ct. — flAYNFS v. Mervis (1826), 
5 L. J. O. S. 1C. B. 47. 

827. .] —Upon a plea of justifica- 

tion to an action for false imprisonment, the jury 
are to find what facts are proved, & the question 
of reasonable probable cause on those facts is 
to be determim‘d by the judge. — West ik Baxen- 
DALE (1850), 9 C. B. 141 ; 19 D. J. 0. P. 149 ; 14 
L. T. O. S. 370 ; 137 E. R. 840. 

AnniHationii : Jones v. Williamson (1858), 32 L. T, 

O. S. 317. Mentd. Hermann v. Seneschal (1802), 13 

O. B. N. S. 392. 

828. — .] — In an action for false 

imprisonment, the question of reasonable^ & 
probable cause is one of law for the judge to decide, 
iSc not for the jury. — H ailes Marks (1861), 7 


PART IV. SECT. 2, SUB-SECT. 4.— I. 

n. Joint liaJbUitv of municipal 
officer d: corporation.] — A municipal 
officer Illegally Issuing a warrant under 
which a delinquent ratepayer was 
arrested was held guilty of trespass, & 
on tho application of the maHm 
respondeat superior the municipality was 
held liable In damages. — MoHoruey v. 
St. John Oorpn. (N. B.) (1882), 6 
8. C. Tt. 631.— CAN. 


o. Municipal corporation — Arrest 
oy constable appointed by police com- 
missioners — Constable paid by cor- 
poration.] — Tho charter of the dofts. 
provided for the appointment of a 
police force, tho moiabers to bo 
appointed by, & hold office during the 

S leasure of, a board of police oomrs. 

•efts, provided the pay of the men. A 
member of the force arrested pltf. for 
an alleged breach of a bye-law of the 
deits. In on action for assault & false 
jppylsonment ; — Held : defts. were not 
liable. — W ish ART v. Brandon City 
(1887), 4 Map. L. II. 458.— 


PART rv. SECT. 2, SUB-SECT. 6. 

Cl Onus of proof on defendant.]- 

V. Barton (1848), i tegge, 44£ 
~“AUS. 


p. Arrest undtr Vagrant Act d' 

conviction complete answtr to achon — 
Conviction remaining vnrcscn'ed .] — 
Armstrong v. Fitller (1806), 5 

N. 8. W. 8. C. li. (L.) 209.— A US. 

q. {Sufficiency of answer to pita.] — 
In an action for false imprisonment, 
defts. justifled luidcr a writ of capias 
issued imder a jutlge’s oixicr. Pltf. 
replied that that order & all subsequent 
proceedings had been set aside by an 
order of tho same judge ; — Hehl : on 
demurrer, to afford no onswer to tho 
plea. — W khton v. Oolijnuwood Gas 
Co. (1870), 1 V. 11. (Law) 98.— A US. 

r. Whether jusiificaiiov in part 
allowed.] — Ti'cspass by unlawful Im- 
prisonment lb imdivlded At cannot bo 
justlflod In part.- -Kay v. McMaokin 
(1875), 1 V. L. R. (L.) 271.— AU8. 

t. Reasonable dr probable cause .] — 
A reasonable suspicion thof a person 
has In a foreign country or in another 
part of the British Dominions committed 
an offence which If committed In Victoria 
would bo a felony does not justify a 
constable in arresting such person in 
Victoria without a warrant & Is there- 
fore not a defence to on action by such 
person against constable for false 
Imprlsunment. — B rown v. Ltzars 
(1905), 2 C. L. R. 837. -AUS. 


u. .1 HaZRLTON V. POTTEIt 

(1907), 5 C. L. R. 445.— AUS. 

a. -.1 — ^Whttk V. K\iv, [1921] 

S. A. S. R. 339.— AUS. 


b. .] — Doru)ff V. Browning 

(1921), 17 Tas. L. R. 35.— AUS. 

0. .] — Pati'erson V. Scott 

(1876), 38 U. C. R. 642.— CAN. 


d. .1 — Ward v. OirrHocHB Ac 

Read (1882), 22 N. B. R. 220.— CAN. 

e. — Sinclair v. Ruddkll 

(1906), 16 Man. L. R. 53.— CAN. 

f. — W\H ICiE V. Calgary 

CORDN. (7 914), 28 W. 1j. R. 747 ; 19 
D. L. H. 378 ; 23 Can. Grim. Cas. 325. 
—CAN. 


«r. .] — Williams v. Laing 

1923), 55 O. L. R. 26.— CAN. 

h. .] — Leblanc v. Pbtro- 

OLIS, [1925J 2 D. L. R. 019; 58 


j£ — J — Harvey v. Mayne (1872), 

I. R. 6 O. L. 417.— IR. 

I. .] — Cahill t>. Fiiygibbon 

(1885), 16 L. R. Ir. 371.— IR. 

aa. .1 — Knowledge by a police 

constable that a warrant has been 
Issued by a duly authorised magistrate 
for the arrest of a particular person for 
felony constitutes a sufficient ground 
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Sect. 2. — False or illegal im'prisonmmi : Suh^sect. 5.] 
H. & N. 5(i ; 30 L. J. Ex. 889 ; 4 E. T, 805 ; 25 
J. P. 808 ; 7 Jur. N. S. 851 ; 9 W. H. 808 ; 158 
E. H. 391. 

Annolation Mentd. It. v. Tiirborficld (18G1), .14 L. .T. M. C. 

20 . 

829. .] — It is a rule of law that 

the jury must find the facts on which the question 
of reasonable & probable cause depends, but 
that the judge must then determine whether the 
facts found do constitute reasonable & probable 
cause. No definite rule can be laid down for the 
exercise of the judge’s judgment. It is desirable 
that reasonable & probable cause should be an 
inference of fact for determination by the jury 
rather than by tlie judge. 

L. was the owner of a rifie, which was left in the 
care of his coachman II. The rifle had been seen 
isc admired by P. who said he wished he had one 
like it. It was stolen. II. told that fact to E. 
his master, & at the same time informed him that 
H., the coachman of a near neighbour, said he 
had seen it in a barn belonging to P.’s father, 

P. hearing of tliis statement, denied it, ollered to 
take II. & K. to the barn & show them the gun he 
had there ; that he did take them to the barn 
showed them a gun, which was not li.’s gun, 
that K. said that was not the gun he had previously 
seen in the barn. 1 j. caused 1*. to be apprehended 
for felony. P. was tried acquitted, brought 
an action for a malicious prosecution. Whether 
E. saw K. before, or only after, the apprehension, 
was a matter of contradictory evidence at the trial. 
The jury found that he had not seen K. before 
ordering P.’s apprehension. The judge directed 
the jury that that being so, he considered E. to 
have acted on hearsay evidence alone, & therefore 
without reasonable ^ probable cause, & conse- 
quently that I*, was entitled to the verdict : — 
Held : this was a misdirection, & there must be a 
new trial. — liiSTEii v. Perryman (1870), E. H. 4 
TI. E. 521 ; 39 E. J. Ex. 177 ; 23 E. T. 209 ; 36 
J. P. 4 ; 19 W. IE 9, H. E. ; revsg. 8. (k mib nom. 


Perryman v. Eister (1868), E. R. 3 Exch. 197, 
Ex. Oh. 

Annolntinn<i Distd. Klnf? v. Ilonderson, fl8981 A. C. 720. 
Refd. Brooks v. Blola (18(59), 19 li. J. C, P. 1 ; Walker 
V. S. E. Jly., Bmith v. Same (1870), L. R. C. P. 640 ; 
KingTD. Chamberlain (1871), 40 L. .T. C. J\ 273 ; Shrosbery 
V. Orimaston (1877), 37 L. T. 702 ; Hloka v. Faulkner 
(1882), 46 L. T. 127; Abrath v. N. E. Ry. (1883), 49 
Ij. T. 618 ; Quartz Hill Consolidated Gold Mining Co. v. 
Eyre (1884), .50 L. T. 274 ; Loog, R. ik Nahmaschinen 
Fabrik Act. & Rleso (1888), 4 T. L. R. 268 ; Lea v. Char- 
rlngton (1889), 61 L. T. 222 ; Brown v. Hawkes, [1891] 
2 Q. B. 718 : Bradshaw v. Goodwin (1894), 10 T. L. R. 
491. 

830 . .] — It is a question for the judge 

to decide as to the “ reasonableness of a pawn- 
broker’s suspicion,” under Pawnbrokers Act, 
1872 (c. 93), 8. 34, which enables a pawnbroker to 
give into custody a person offering in pawn an 
article which the pawnbroker “ reasonably sus- 
pects ” has been stolen ; & in an action for false 
imprisonment against the pawnbroker, before 
l)ltf. can recover, lie must show an absence of 
reasonable suspicion on the part of the pawn- 
broker. 

A notice had been circulated by the police, 
describing several articles whicli had bec;n stolen, 
A amongst them were two articles described as a 
“ gold horseshoe pin, set with seven diamonds, 
massive,” A a “ gent’s gold ring, set with throe 
diamonds.” Tliis notice had been sent to deft., 
who was a pawnbroker. Some days after, pltf., 
a man of good character, entered deft.’s shop & 
offered to pawn a gold horseshoe pin, set with seven 
diamonds, & a gold diamond ring. Deft., after 
referring to the notice, asked pltf. if he was a dealer ; 
pltf. said he was not. lie then asked him whore he 
got the articles, A he replied from a Mr. N. for the 
jmrpose of pawning, giving at the time Mr. N.’s 
address & his own name & address, which state- 
ments were correct. Deft., believing that the 
pin ollered by pltf. was the stolen pin, sent for a 
constable, & gave pltf. into custody. In an action 
for false imprisonment against the pawnbroker ; — 
Ile/d : the question of the “ reasonableness of the 
pawnbroker’s suspicion ” was a question for the 


of reasonable suspicion that a felony 
has been committed by such person, so 
as to authorise such constable to 
arrest him. — ChtEAo v. Gamble (1888), 
24 L. R, Ir. 458.— IR. 

n. .]— Although it is the duty 

of a police officer to take all reasonable 
stops to prevent a breach of the peace, 
iiicludlug, where the circumstances 
demand It, the arrest & detention of an 
innocent person, such arrest deten- 
tion Is undertaken at the peril of the 
officer responsible, & it Is no defence 
to an action for false Imprisonment, at 
the Instance of an Innocent person so 
arrested & detained, that the officer 
bond fide believed him to bo in danger 
at the hands of wrongdoers & accord- 
ingly detained him for his own protec- 
tion. — Connors v. Pearson, M'Lauoh- 
LiN V. Scott, [1921] 2 1. R. 51.— IR. 

o. .] — Strang v. Strang (1849), 

11 Dunl. (Ct. of Sess.) 378 ; 21 Sc. Jur. 
108.— SCOT. 

p. Matter of degree.] — The 

question of malice & want of probable 
cause Is always one of degree, & the 
more eminently so whore It Is a matter 
connected with the evidence, & only 
coming ont In the course of trial. — 
Smith v. Green (1853), 1 W. R. 340. — 
SCOT. 


q. .] — Shields v. Shearer, 

[1913] 8. C. 1012 ; 50 Sc. L. R. 794 ; 
11913] 2 S. L. T. 68.— SCOT. 

r. .] — In on action against a 

csonstablo for malicious arrest. It ap- 
peared that he arrested pltf. upon 
information supplied by the owner of 
a coat which hod been stolen from 


along a roadside, & which he had found 
In tho possoHslon of pltf. shortly after- 
wards : — Held : deft, having acted 
bond fide upon credible information 
supplied to him by others which would 
justify a convlotiou of pltf. for theft 
was protected from liability, — Jesson 
V. Jonah (1891), 10 S. C. 200; 3 

C. T. R. 248.— S. AF. 

t. Plea of jvMificaiion vndrr ciril 
process.] — Smith v. Cotton (1927), 27 
S. R. N. S. W. 41 ; 44 N. S. W. W. N. 
89.— AUS. 

a. .] — In trespass for false 

imprisonment a pica Justifying imdor 

rocoss of an Inferior ct., which had 
eon sot aside for Irre^larity on the 
terms of no action being brought, 
cannot bo sustained. — I'errtr v. Dyer 
& McDonald (1835), 4 O. S. 182.— 
CAN. 

b. Arrest set aside — Writ still 

in force.] — James v. Ellis (1854), 11 
U. C. R. 449.— CAN. 

o. .] — Tho present pltf. had been 

arrested under a writ of capias & 
brought before a magistrate who 
decided that the capias & servloe were 
void, & that therefore ho had no 
jurisdiction In the matter. This action 
was then brought a^inst the present 
deft, for false Imprisonment : — Held : 
tho present deft, was not precluded. In 
this action, from showing that the 
capias & service were not void. — 
Irwin v. Lawson (1901), 40 N. S. R. 
279.— CAN. 

d. .1 — MuRRAYtj. Byrne (1856), 

6 I. C. L. R. 576 ; affd. (1857), 10 Ir. 
Jur. 64.— IR. 


e. Pleading in actions against con- 

stables.] — To a plea of " son assavlt 
demesne.*’ a replication that deft, 
committed a broach of the peace, & 
that pltf. being a constable, & having 
view thereof, arrested him, is a good 
answer. — Fido v. Wood (1837), 5 

O. S. 558.— CAN. 

f. .] — Deft. In trespass for false 

Imprisonment cannot urge that ho 
arrested as a constable, & that tho 
action was brought in a wrong county, 
if ho has omitted to insert in the margin 
of his plea, “ by statute,” unless the 
ct. can say, upon the facts proved at 
the close of pltf.’s case, that deft, was 
acting as constable. — Brown v. Shea 
(1848), 6 U. C. R. 141.— CAN. 

g. Arrest vnder Act subsequently dis- 
allowed.] — Where an Act passed by 
the Provincial Lerfslature was subse- 
quently disallowed, but while in force 
pltf. ha4 been convlotod imder It by 
defta., & a warrant was properly Issued 
by defts. for his arrest & imprison - 
mont, which, however, was not 
executed until after the disallowance 
of tho Act was published in tho 
Gazette : — Held : as tho conviction & 
warrant wore legal, defts. could not bo 
considered as trespassers.— Ci^p v. 
Lawbason (1841), 6 O. S. 319.— CAN. 

h. Heplication to plea of justification.] 
— It is a good count In trespass 
against a justice on motion in arrest 
of Judgment, that ho with force & 
arms Issued his warrant, whereby 
he caused pltf. to be wrongfully 
Imprisoned without any reasonable 
cause, imtil pltf. gave ms note to A. 
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judge & not for the jury, & there must bo some 
evidence of the absence of reasonable suspicion, 
& as there was no such evidence in the present 
case deft, was not liable. — H oward i\ (^laukk 
(1888), 20 Q. B. J). 558 ; 58 L. T. 401 ; 52 .1. }\ 
310 ; 4 T. L. \l. 201, J). V. 

J nnotat ton :—ConsA, Carter v. Kltiibell (1894), 10 T. L. U. 

554. 

831 , Question for jury.] — Where a party 

lias given another in charge for felony to a 
constable, the question whether he did so bond fide, 
& without malice, & that as to whether the con- 
stable acted through him, are questions for the 
jury. — ^P eate v. Uttehton & Macarthy (1838), 
2 J. P. 094 ; 2 Jur. 919. 

832, .] — In trespass for false 

imprisonment jiltf.’s wife was given in charge & 
taken before a magistrate by deft., for doing 
malicious injury to a house, of which pltf., who was 
then in prison, was tenant to deft., who alleged 
that he had acted under Malicious Injury to Pro- 
perty Act, 1827 (c. 30), ss. 24, 28, tSc was entitled 
to notice of action under sect. 41. Tlie judge 
thought pltf.’s wife had a light, her husband being 
then the tenant of the house, to do tlie act com- 
plained of, & deft, was not within t lie Act : Held : 
the judge should have asked the jury whether 
deft, acted bond fide, or believed he was doing so, 
ik on their answering in the alliianative, nonsuited 
pltf. for want of notice. — Horn v. Thornborouciji 
(1849), 3 Exch. 846 ; 6 Dow. & J.. 051 ; 18 

L. ,1. Ex. 349 ; 13 1.. T. O. S. 160 ; 13 .1. P. 440 ; 
154 E. R. 1087. 

Annotations : — Distd. Parker v. Pinner & Biirdon (1819), 

14 L. T. O. S. 451. Consd. Booth r. Clive (1851), 10 0. B. 

827 ; Road v. Coker (1853). 13 C. B. 850. 

833, .] — It is the duty of a judge to 

tell the jury what allegations in a plea sotting up 
the defence of reasonable & probable cau.se are 
sufficient to constitute such defence ; A where 
evidence has been given in ])roof of allegations 
sufficient to constitute a good plea, but no evidence 
has been given in proof of other allegations in the 
plea, the case should be left to the jury upon those 
allegations in the plea of which evidence has been 
given, A which are by themselves sufficient to 
make a good plea. — J ones v. Williamson (1859), 
32 H. T. O. S. 317 ; 23 J. P. 182. 


834-. Necessity to state circumstances in 

defence.] — A plea ju.stifying an arrest by a private 
person, on suspicion of felony, must show the 
circumstances, from which the ct. may judge, 
wliether the suspicion were reasonable. 

Action of false imprisonment, defts. ]ileaded 
that before the time when, etc., certain persons 
unknown had forged receipts on certain forged 
dividend warrants, A received the money pur- 
porting to be due in respect thereof in bank notes 
of the Bank of England, amongst which was a 
note for £100, which was afterwards exchanged 
there for other notes, A amongst them one for £10, 
the date A number of which was afterwards 
altered ; that afterwards, A a little before the time 
when, etc., pltf. was suspiciously possessed of the 
altered note, A did, in a suspicious manner, dis- 
pose of the same to one A. B., A after, A before 
the time when, etc., in a suspicious manner 
departed A left England A went to Scotland, A 
there continued ; whereupon defts. had reasonable 
cau.se to suspect, A did suspect, that pltf. had 
forged the said receipts, whereupon defts. gently 
laid their hands on pltf., A carried to A detained 
in a gaol in Scotland, in order that he might be 
conveyed, by a warrant to be is.sued by a justice 
of the county of Middle.sex, to be dealt with 
according to law : — Held : this plea was too general 
on demurrer ; for it is necessary to 8hr)W in plead- 
ing the causes of suspicion in ceriainly, in order 
that the ct. may judge of their r(*asonabIeness, 
A using the term susjiicious will not aid what is 
necessary to be averred. Mure v. Kaye (1811), 
4 Taunt. 34 ; 128 E. R. 239. 

Annotations : — Refd. Panton v. Williams (18H), 2 Q. B. 

169. Mentd. M‘J.ood v. Schiiltzo (1844), 13 L. J. Ex. 

321. 

835. .] - M‘Curday V, Driscoll, No. 

085, a}dc. 

836. .] — -In trespass for false 

imprisonment, deft., under the plea of “not 
guilty ” may give in evidence the excuse, if it 
merely goes in mitigation of damages, though he 
cannot do so without a special plea, if it amounts 
to a justilication. — Linford v. IjAKE (1858), 
3 11. A N. 270 ; 27 I.. J. Ex. 334 ; 31 L. T. O. S. 
120 ; 6 W. R. 515 ; 157 E. R. 475. 


to obtain his dlschargo.— B renvan 
r. Hatki.TK (1841), 6 O. 8 . 308.- CAN. 

k. — ^ Where doft. justified 

under a ballahlo writ, & pltf. replied 
lliat the arrest was act aside, without 
stating upon what grounds A without 
averring that the arrest so set aside was 
the same an^est under vshieh deft, 
justified: — Held: replication bad. — 
MoNFoinoisr v. Monforton & Rabv 
(1848), 4 U. C. R. 338.--CAN. 

.] — Watson v. Roberts & 
Hardino (1848), C N. B. R. (1 All.) 


TO. .] — Stiles v. Brewster 

(1859), 9 N. B. R. (4 All.) 414.— CAN. 

^ n. Justification by sheriffs may he 
given binder general issue.] — The sheriff, 
when sued in trespass for havliiff 
arrested doft. under a warrant issued 
by the jiistloos of the peace sitting 
in quarter sessions, may give this 
justification in evldenee under the 
general issue. — F raser v. Dickson 
(1848), 5 U. C. R. 231.— CAN. 


o. Declaration alleging arresting, 
bruising <&• beating — Whether justifica- 
tfim of arrest sufficient .] — Bkamer v. 
Barlinq (1848), 4 U. a R. 211.— CAN. 

p. Admission of constable.] — The 
admission by a constable, sued in 
trespass with two justices, that a paper 
produced at the trial was a copy of the 
warrant under which he committed the 
trespass. Is not sufficient evidence as 


against the justice to entitle the con- 
stable to cluim an acquittal under 
24 Geo. 3, c. 44, s. 6.- Kalar v. 
Gohnwall, Stover & S’litoun (1849), 
8IJ.G. R. 168. CAN. 


q. Arrist of married woman for 
dtbt .] — A married woman living on 
terms of sepamtion from her husband, 
who wus In Europe, was arrested for 
debt. It was not .shown that the 
creditor had any knowledge of her 
having a husband living • — Held : 
although the wife might bo entitled to 
her discharge on application, such 
arrest would not support an action of 
trespass. — R ennet r. Woods (1853), 
11 U. C. R. 20.— CAN. 


r. Attachment for contempt.] — Defts. 
justified under an attachment for 
contempt against pltf., to whicli pltf. 
ropllod that tho rule on which the 
attachment issued was In'cgular, A 
that the ct. afterwards, by rule, ordered 
that it A the rule on which it issued, 
& tho arrest of pltf. thereon, should 
bo sot aside, as having been obtained 
exp. : — Held : replication good, for 
that the attachment being set aside for 
Irregularity was displaced ah imho, 
& afforded no protection to dofls.— 
Reid v. Jones & CAraix (1855), 4 C. I . 
424.— CAN. 

t. Attorney suing out order regxilar 
on Us face — Not sufficient juMificoiton ,] 
— Ponton r. Bxjllbn (1861), 2 K. & A. 
379.— CAN. 


u. Snfficicnry of notice of aclicm .] — 
In an action brought by husband A 
wife for the Imprisonment of tho wife, 
the notice of action w'as signed “ J. G. 
C., attorney for tho saitl IMsclIIa 
Gabbles” (the wdfe) : -Held: iusuffl- 
cl(*nt. A It ought to have boon signed on 
behalf of the husband.- Gabbles v. 
Douolab (1861), 11 N. B. R. (6 All.) 
.LO.— CAN. 

a. Sufflciency of evidence to conmet 
all defemianis with trespass .] — Camp- 
bell V. McDonell (1868), 27 U. C. R. 
313.— CAN. 

b. Detainer on valid process after an 
illegal arrest.] — Exp. McManus (1891), 
32 N. B. R. 481.— CAN. 

0 . Warrant in prescribed form.] - — 
WaiTant following prescribed form 
lustifles officer who executes it even 
though bad In fact or quashed or set 
aside. — HiutLBERT r. Sleeth (1895), 
27 N. S. K. (15 R. & O.) 375 ; revsd. 
25 S. C. R. 620.— CAN. 

d. Justice's order justifying removal 
of solicitor from court—Second removal 
from court — Justice’s order for first re- 
moval only.] — Bulmer v. O’Suluvan 
(1896), 28 N. B. R. (16 K. & G.) 406. 
—CAN. 

e. Execution issued out of magistrate's 
court .] — An execution Issued out of a 
magistrate’s ct. on a judgment by 
default against an infant on his pro- 
mibsory note is a good answer to on 
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Sect. 2 . — False or illegal imprisonment : Snh^secis. 
6,6<fe7. A.] 

837. Arrest on illegal warrant — Justification by 
legal warrant.] — Suppose one has a legal & an 
illegal warrant & arrests by virtue of the illegal 
warrant yet he may justify by virtue of the legal 
one for it is not what he declares but the aiitJiority 
which he has in his justification (Holt, 
Grenville v. College of Physicians 
reported in 12 Mod. Kep. 286 ; 88 E. K. » 
siiw non?. GnoENVELT v. BimwELL, 1 Com. 76 ; 

1 Ed. Kaym. 454. ' 

Annotations : — Apld. Crowther v. Kamsbottom (1798), 7 
Term Kep. 654. Consd. Lucas v. Nockells (1833), 10 
Bing. 157 : BalJIle v. Kell (1838). 4 Bing. N. O. 638 ; 
Hopper V. Laue (1857), 0 H. L. Has. 443. Refd. Rlc^ay 
V. Hung-erford Market Co. (1835), 4 Nov. & M. It. B. 
797 : R. V. Thomas (1838), 8 Ad. & El. 183 ; Phillips v. 
Whltsed (1860), 2 E. & E. 804 ; R. v. Saddlers’ Co. (1863), 

10 H. L. Cos. 404 : Orlmvvood v. Moss (1872), L. R. 7 
C. P. 360 ; Herleant v. Nash (1903), 89 L. T. 112. Mentd. 

K. V. Dublin (Dean & Chapter) (1722), 1 Stra. 53G ; R. 

V. Scarhoroinfh Bailiffs (1728), 1 Barn. K. B. 113: R. 

V. Deapard (1798), 7 Term Rep. 736 ; Brittain v. Kinnaird 
(1819), 1 Brod. & Blngr. 432 ; Scott v. Bye (1824), 2 Bing. 
344 ; Basten v. Carew (1825), 3 B. & C. 649 ; Garnett v. 
Ferrand (1827), 6 B. & O. Gil ; Bristol Poor Governors 
V. Walt (1834), 1 Ad. & El. 264 : Lindsay v. Leigh (1848), 
12 Jut. 286 ; R. v. Hallett (1851), 3 (jot. & Kir. 130 ; 
Ebon v. Nellie (1861), 10 W. R. 6 ; Kemp v. Neville 
(1861), 10 c. B. N. S. 523 ; Wildes v. Russell (1866), 

L. R. 1 C. P. 722 ; R. u. Nicholson, etc., R. v. Greenhalgh, 
etc., Ex p. Bamber (1899), 81 L. T. 257. 


838. Evidence in support — Statement of magis- 
trate on previous proceedings.] — On tho trial of an 
action for assault A false imprisonment, on a 
charge of felony, if pltf.’s counsel ask his witness 
what was said by deft, when the paiHes were 
before the magistrate, defi.’s counsel may ask, on 
cross-examination, what was said by tho 
magistrate. 

Whore a plea of justification in such a case states 
that the pltf. committed the felony, the jury must 
try that question in the same way as if they were 
sitting in the criminal ct. trying pltf. for the offence 
itself ; & if a witness, who admits that he stole 
similar property at the same time, be called 
to sustain tlie plea, though he is not exactly in tho 
situation of an accomplice, yet it seems that his 
testimony ought to receive some confirmation.— 
Richards v. Turner (1840), Car. & M. 414, N. P. 

339 . Character of plaintiff.] — In trespass 

for false imprisonment of a criminal charge, 
deft, cannot cross-examine os to the bad character 
of pltf., nor as to previous charges made against 


374 d841), 2 Mood. & R, 

sio. Previous charges against prisoner 

Downing v, Butoheb, No. 839, ante. 

841. Justification of act done by servant-^Must 
allege authority.] — In assault <fc false imprison- 
ment, a plea showing the grievance to have been 
committed by deft.’s servant, & justifyii^ his act 
without showing authority from deft., is bad. — 
Evans v. Lund (1843), 2 L. T. O. 8. 147. 

Justification by sheriff or ballllT.] — jS^ee Sub-sect. 
4, C. (c), ante. 


Sub-sect. 0. — Remedies. 

842. Use of reasonable force to obtain release.] 

— On a declaration for false imprisonment on a 
charge of felony, an amendment substituting a 
charge of assault, refused. A. seized the bridle of 
the horse on which B. was riding : — Held : B. 
after a request to desist, was justified in striking 
A. with liis riding whip, using no more force than 
was necessary to obtain his release. — Rowe v. 
Hawkins (18.58), 1 F. & F. 91. 

843. Prosecution.] —Mere false imprisonment 
without any belief of tho existence of any legal 
authority, though no actual assault or battery 
took place, is an indictable otTence. — R. v. Jans- 
BEHO Sd TjETES (1905), 69 J. P. 107. 

Habeas corpus.] — See Crown Practice, Vol. 
XVI., pp. 218-276. 


Sub-sect. 7. — Damages. 

A. In General. 

844. Imprisonment of trespasser — Necessity for 
proof of damage — No presumption of damage by 
jury.] — Butler v. Turt.f.y, No. 759, ante. 

845. Costs necessary to restore plaintiff to 
status quo — Cost actuaUy paid.] — A., having been 
illegally arrested on mesne process, applied to the 
ct. to be discharged. Tho rule was referred to a 
Judge at chambers, who ordered him to be dis- 
charged, & would have given him tho costs of tho 
rule if he would have undertaken to bring no 
action ; but, as he refused to give such under- 
taking, nothing was ordered as to costs. 

In an action of trespass & false imprisonment 
brought by A. for the arrest i—IIeld : (1) ho was 


action for false imprifioninont nndor tho 
execution. — M cGaw v. Fisk (1908), 38 
N. B. R. 354 ; 4 E. L. R. 512.— CAN. 

f. Plaintiff keener of havxJ}/ house.] 
— Hoppek V. Clark (1911), 10 E. L. R. 
306 ; 40 N. B. R. 568.— CAN. 

g. Jiistificaiion not sustained hy evi- 
dence.] — In an action for false im- 
prisonment, deft, pleaded a justifloa- 
tlon, which was not sustained hy tho 
evidence : — Held : notwithstanding tho 
rule, that what might have amounted 
to a justification, if pleaded, cannot, if 
not pleaded, be rolled on in mlU^tlon 
of damages, tho judge may tell the 
jury that the deft, might have Justified 
by another plea. If he thinks tho cause 
of public morals requires such a 
declaration. — Shields v. Bolton 
(1841), Arm. M. & O. 235.— IR. 

h. Justificaiion as magistrate.] — A. 
& B. were charged Jointly & in 
one coimt with assault, battery, & 
imprisonment of deft. A. pleaded a 
justification as a jiistloe of the peace. 
Trespasses, including an assault, bat- 
teiy, & imprisonment, were proved to 
have been done by A. & B. Jointly, & 
afterwards on the same day another 
imprisonmont, but without an actual 
battery, done by A. alone, to which last 


tho Justification alone applied : — Held : 
no now assignment by pitf. was uccos- 
sajy, & tho judge was right in tolling 
tho jury to confine their attention to 
the joint trespass onlv. — Kearney v. 
To’n’ENHA3i(1867), 15 W. R. 1020. — IR. 

k. Commission to inquire into causes 
ofivrcck.] — Eijasv. O’Brien & Grieve 
(1859), 4 Nlld. L. R. 380.— NFLD. 

l. Necessity for averment of want 
of probable cause.] — In an action of 
damages against a pnvate party for 
wrongous apprehension by the police 
on a criminal charge preferred by 
defen dei :■ — Held : it is neoossary for 
pursuer to aver malice, & want of 
probable cause. — Callbndar v. Mil- 
ligan (1849), 11 Dunl. (Ot. of Sess.) 
1174 : 21 So. Jur. 463.— SOOT. 

PART IV. SECT. 2 , SUB-SECT. 6. 

m. Indictment for perjury or action 
for false imprisonment.] — When deft, 
swore that ho was arrested on a 
Sunday, & tho bailiffs sworo that it 
was on a Monday, tho ct. refused sum- 
marily, to decide upon the legality of 
the arrest ; nor would they, on motion, 
dlsoharge him, but would leave him 
to his remedy at law, either 1^ Indict- 
ment foi perjury of the bailiffs, or by 


an action for false imprisonment. — 
White v. Rinmow, Rowe, 431. — IR. 

n. Compensation.] — The ot. will not 
allow a person to bring an action 
at law for damages for on improper 
arrest, under an attachment, hut will 
refer it to the master to inquire what 
compensation ho ought to receive. — 
Batchelor r. Blake (1824), 1 Hog. 
98.— IR. 

o. .) — Whore a party is Im- 

properly arrested imdor an attach- 
ment, ho may apply to the ct. for 
compensation for the arrest, but he 
will be restrained from proceeding at 
law. — Hyde v. Holmes (1825), 2 

Mol. 373.— IR. 

p. Damages .] — Rademeyer v. Van 
dkr Mkrwb (1896b 12 8. 0. 460 ; 5 
C. T. R. 475.— S. AF. 

PART IV. SECT. 2. 3UB-SECT. 7.— A. 

q. All costs of defence.] — Deft, was 
a coroner & unlawtully committed pltf. 
to gaol on a charge ot arson, acting on 
the expression of opinion of a jury# at 
an inquest on a case of fire, hoi den 
under 24 Viet. No. 10. Pltf. was 
afterwards tried St acquitted. In an 
action for false imprisonment : — Held : 
pltf. could not recover as damages the 
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entitled to recover those costs as special damage if 
properly laid in his declaration ; (2) as the doclara- I 
tion only alleged that he hfiwi been forced & | 
obliged to pay « had paid 0., he could not recover 
the whole of the bill of costs of his attorney which 
he had not paid, though he was liable to pay them ; 
but he might recover so much of the bill of costs as 
consisted of money actually paid by the attorney, 
as that might be considered as money paid by him 
through his agent. 

Serrible : under an averment that he had been 
forced & obliged to, & had become liable, etc., he 
might have recovered damages for such liability.^ — 
PniTCHET V, Boevey (18:13), 1 Cr. & M. 775 ; 

3 Tyr. 949 ; 2 L. J. Ex. 251. 


Annotation: — As to (2) Reid. Itichardson v. Chascn (1847), 
10 Q. B. 760. 


846. Costs for which plalntlfl Uable.l — 

PuiTCHET V. Boevey, No. 845, ante, 

847. Costs of returning home.] — 

(1) Where a party has been convicted summarily 
by justices under 9 Geo. 4, c. (}9, & committed to 
prison, under an illegal warrant, he is entitled to 
recover llie costs of procuring his discharge by 
writ of habeas corpus as special damage in an 
action of trespass against such justices. 

(2) Whore a party has been illegally imprisoned, 
he is entitled to recover as damages all costs 
reasonably necessary to reinstate liim in his status 
quo ante helium. Where, therefore, he obtains his 
discharge under a writ of habeas corpus in J^ondon, 
lie can recover the costs of returning home. — 
PLETOirp.’R V. Galthuop (1845), 1 New Sees. (\as. 
529 ; 5 L. T. O. S. 432 ; 9 J. P. 249 ; previous 
jiroceedinqs^ 6 Q. B. 880. 

848. Costs of quashing coroner’s Inquisi- 

tion.]— Deft., by a warrant of commitment on a 
coronet’s inquisition held without jurisdiction, 
caused pltf. to be imprisoned. Pltf. was bailed & 
afterwards, while on bail, procui'ed the inquisition 
to be quashed : — Held : in an action for such false 
imprisonment, pltf. was entitled, under an allega- 
tion that he had incurred expense in procuring Jiis 
discharge from custody, to recover dam.ages for 
the expense of quashing the inquisition.— Eoxaxl 
V . B\rnett (1853), 2 E. & B. 928 ; 2 0. E. II. 273 ; 
22 L. T. O. «. 100 ; 2 W. II. 01 ; 118 E. B. 1014. 

849. Imprisonment on ship — Expenses of tran- 
shipment— & passage in another ship.] — In an 
action for false imprisonment on board a ship pltf. 
cannot recover as special damages the exi)ense he 
inemrotf in leaving the ship taking his passage 
on hoard another unless the injury (continued to 
the moment of liis transhipment. — Rt)YCE v. 
Baylipfr (1807), 1 Gamp. 58; 170 E. B. 875, 


Annotaiions : — Refd. HodgkiiiHon v. Fornle (1857), 2 C. B. 
N. S. 41 r, ; Hoey v. Folton (1861), 11 C. B. N. S. 142. 
Mentd. Honry v. Goldney (1846), 7 L. T. O. S. 211. 


850. Damages for Imprisonment after remand.] 

—A. caused B. to be taken into custody on suspi- 
cion of felony, & taken before a magistrate, who 
remanded B. for two days, & then discharged 
him : — Semble : B., on a declaration for false 

imprisonment, in the usual form, cannot recover 
for tlie two days’ imprisonment after the remand. 
Qu, : whether he could do so if it were stated os 
special damage. — H oltum v. Lotun (1834), 6 
C. & P. 720 ; 172 E. R. 1437, N. P. 

Annotation : — Refd. Lock v. Ashton (1848), 12 Q. B. 871. 

851. Costs of proceedings on habeas corpus.] — 
Fletcher v. Calthrop, No. 847, ante. 

852. Damages for joint trespass— Assessed on 
whole Injury sustained — Irrespective of degree of 
guilt of each joint trespasser.] — Wnere two 
])er.sons are jointly sued for false imprisonment, one 
of whom has acted from improper motives, the 
damages ought not to be assessed with reference to 
the act A motives of the most guilty, or the most 
innocent party, but tlie true criterion of damage 
is the w1>o1p injury which pltf. has sustained from 
the joint act of trespass. — Glark v. Newsam 
(1817), 1 Exch. 131 ; 5 By. A Gan. Gas. 09 ; 10 
L. .1, Ex. 290 ; 9 L. T. O. S. 199 ; 11 .1. P. 840 ; 
1.54 E. B. .55. 

Annotations: — Mentd. II. v. West (1847), 2 Car. & Kir. 

496 ; Smith v. Htrealfield. [1913] 3 K. B. 7G1. 

853. Sum extorted by wrongful imprisonment.] 
— A. being indebted in €17 19.^. iUJ. for poor rate, 
application was mad(* to B. A G., tuo justices of 
Sussex, who iB.sued a warrant to levy that sum A 
Oi’. for costs, making in all €18 5s. Of/. No goods 
being found in Sussex, A A. having removed to 
London, B. A J>. issued their warrant reciting the 
former warrant, A the fact that it was impossible 
to levy the “ said sum ” A commanding E., the 
constable of Sussex, to apprehend A. A take liim 
to Petworih gaol, there to remain, without bail 
or mainprise, till ho should pay the said sum. 
Tliis warrant was barked by the Lord Mayor, A 
A. being thereupon taken by E. in l^ondon, was 
detained till lie paid the sum of €18 5s. Od. While 
he was in custody tlio clerk of his attorney re- 
quested a copy of the warrant, A after some demur 
he obtained it. After the discharge of A., the clerk 
served on lil. a formal written demand for a copy 
of the warrant which was signed by the attorney 
of A., Imt no copy was given. In an action of 
trespass against B., 1)., and K. jointly : — Held : 
the damages could not be reduced to the amount 
of the costs merely, but pltf. was entitled to recover 
the rate, which, thougli a just debt, had been 
extorted from him by illegal means.— Glare v. 
Woods (1848), 2 Exch. 395 ; 3 New Mag. Gas. 30 ; 
3 New Hess. (’as. 213 ; 17 L. J. M. G. 189 ; 11 
L. T. O. S. 225 ; 12 .1 . P. 489 ; 154 E. B. 645. 

Annotation .—Apia. Norton r. Monokton (1896). 43 W. U. 360. 


ooets he had incurred In defending 
himsolf at the trial. -GinrPELL v. 
Thokison (1869), 8 N. S. W. 8. C. K. 
(L.) 219.— AUS. 


— -.1 — Gunn v. Cox (18791, 2 
R. & C. 628 ; 3 8. C. R. 290.— CAN. 


t. Three cents damage according to 
folute.l — ^Action against a magistrate 
for wrongful arrest & Imprisonment, 
'iPpn a conviction for selling liquors 
yithout lioonse. The first count was 
m trespass, the second in case. At 
the trial the offence of which pltf. 
was convicted was fully proved : — 
Held : on either count the damages 
must be reduced to three cents, under 
C.8.U.C. c. 126, 8. 17, as pltf. was 
proved “ guilty of the offence of which 
ne was convicted,’* & this applies as 
well to trespass os to case. — HAaoKU 
V. Adamson (1864),14 C. P. 201.— CAN. 


a. Twopence damages.] — In trespass 
gainst justices of the peace for false 
tiprisonmont. It appeared that pltf., 
avlng committed an assault, was 
mvictod by defts. under 1 Rev. 
tat. o. 169, 8. 27. & fined £8, & in 
ofault of payment sontenced to a 
lonth’s imprisonment, & that, having 
jfused to pay the fine, ho had been 
aprisoned for a month : — Held : as 
lo imprisonment did not exceed that 
^signed by the Act for the offence, pltf. 
as only entitled to recover twoponeo 
Eiraages undci 1 Rev. Stat. cap. 1^6, 

11, though the fine was gi'eator th^ 
le just lees had power to 
»e Act.— Davib V . Raymond (1865), 
L N. B. R. (6 All.) 317.— CAN. 

b. Exemplary dowwgcs. I — Clissolu 
Machell & Mosely (1866), 25 

. C. n. 80 ; affd- OSOQ), 20 U. 0. R. 
i2. -CAN. 


0 , — BnYBAU Pershad V. 

IBHAUEE (1871), 3 N. W. 313. — IND. 

d. Nominal damages.] -AKMSTBONa 
V. MoCaffret (1869), 12 N. B. R. (1 
Han.) 525.— CAN. 

o. .1-- DoWIlNG V. McNetixy 

(1879). 19 N. B. R. (3 P. & B.) 42. 

—CAN. 

f. Arrest before indorsement of war- 
rant — Deientxon after .] — A warrant for 
the arrest of pltf., who had made 
default in paying a fine on conviction 
for an Infraction of the Uquor license 
law, was sent from an outlying county 
to a city. Before it was indorsed by a 
magistrate in the city pltf. was arrested 
there by two of defts., the chief 
constable & a detecUve, & confined. 
Some hours after the arrest the warrant 
was properly indorsed & the detention 
of pltf. was continued \mtll payment of 
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Sect, 2. — False or illegal imprisonment: Suh-sect, 
7, A, <Sr Ji, Sect. 8.] 

864. .] — Pltf . having boon arrest od by a 

sheritl’s officer under a capias to hold to bail 
against another person, protested that he was not 
the right person ; but in order to obtain his release 
he paid the sum endorsed, etc., ifc the officer re- 
leased him, under 43 Geo. 3, c. 40, s. 2. The 
money having been paid into ct. by the sherilT, 
the usual summons was taken out &; served on 
pltf. ; but he did not appear, the money was 
paid to the person at whose suit pltf. had been 
arrested : — Held : pltf. was not precluded from 
recovering the money from the sheriff. — D e 
Mesnie V. Dakin (1807), L. R. 3 Q. B. 18; 8 
B. & S. 050 ; 37 L. .1. Q. B. 42 ; suh nom. Dakin 

De Mesnil, 10 W. R. 146. 

855. .] — Pltf. was aiTested under a com- 

mittal warrant signed & issued by deft., a justice 
of the peace, for non-payment of a debt made up 
of a certain sum of money alleged to be due from 
pltf. to the local sanitaiy authority, under an order 
made at quarter sessions, <te of tlie costs awarded : 
— Held : such a warrant was altogether bad, k pltf. 
was entitled to recover from deft., as special 
damages, the whole amount so paid by him to 
obtain his I'elease from gaol. — Nokton r. Moni’K- 
TON (1895), 43 W. R. 350 ; 11 T. L. R. 242 ; 39 
Sol. .To. 280, D. C. 

856. Damages for loss of employment - Failure 
to attend at time for engagement— Failure due to 
physical effect of imprisonment.] — Deft., caused 
pltf. to be apprehended upon an unfounded charge, 
k to be detained from half-past one until two 
o’clock. In support of a claim for special damage 
in an action for false impinsonment, pltf. proved 
that he would have been engaged as a journeyman 
by S., if he had presented himself at the factory 
at two o’clock on the day in question ; but that, 
being unwell from the ti'catment he had received, 
ho went home, & did not go to the factory until the 
next mormng, when he found that his intended 
employer had engaged another man : — Held : 
this damage w’as too remote. — ilOEY v. Fei.ton 
( 1861), 11 C. B. N. S. 142 ; 31 D. .T. C. P. 105 ; 
5 L. T. 354 ; 8 .Tur. N. S. 704 ; 10 W. R. 78 ; 142 
E. R. 749. 

857. Loss of directors* fees.] — Pltf. was given 
into the custody of the police by deft, on a charge 
of larceny, <fe was taken to the police station, where 
deft, signed the charge sheet but went bail for pltf. 
Before the magistrates deft, wished to withdraw 
the charge, but they did not allow this & remanded 
pltf. on bail. At the adjourned hearing the 
magistrates dismissed the charge, the only ground 
being that the proceedings were not bond fide. In 
an action for false imprisonment the jury awarded 
pltf. general damages & a sum of d^350, which he 
claimed as special damages for loss of directors* 
fees on the ground that when his co-directors saw 
that he had been taken into custody charged with 


larceny they demanded his resignation from the 
board & ho resigned. It was admitted that this 
special damage would flow from malicious prosecu- 
tion. The only claim was, however, for false 
imprisomnent : — Held : as the inevitable result 
of the signing of the charge sheet was pltf.’s 
appearance before the magistrates, «fc as pltf.’s 
co-directors would hear of his arrest before the 
magistrates dealt with the case, it was open to the 
jury to take the view that the special damage flowed 
from the false imprisonment. — Chiuis v. Lewis 
(1924), 40 T. L. R. 870. 

B. Aggravation and Mitigation of Damages. 

Aggravation & mitigation of damages generally, 
see Damages, Vol. XVII., pp. 120 et seq. 

858. Aggravation — Evidence of malice — Tres- 
pass to goods of plaintiff.] — (1) In an action for 
false imprisonment, where a verdict with £200 
damages was given for one night’s conflnement in 
a prison, evidence of a trespass by deft, on the 
goods of pltf., arising out of the same transaction 
committed on the following day, was admitted 
for the purpose of showing that deft, was actuated 
by malice : — Held : to be no ground for granting 
a new trial. 

(2) Deft, having in mitigation of damages, ad- 
duced evidence of the state of accounts between 
liimself & the owners of the fund which pltf. was 
removing under an irregular order, at the time of 
liis being given into custody, & the jury having 
been told that the fact shown was no mitigation 
of deft.’s conduct, deft.’s witnesses were allowed 
to be cross-examined as to bill transactions be- 
tween deft. & the owners of the fund, for the* pur- 
pose of negativing the state of accounts set up by 
deft., although it was objected that such an 
inquiry could not be gone into unless the bills 
were produced : — Held : to be no ground for 
granting a new trial. — Edoell v. Fkancts (1840), 
1 Man. & G. 222 ; 1 Scott, N. R. 118 ; 4 Jur. 366 ; 
133 E. R. 314 ; sub nom. Edgil v. Francis, 
James v. Same, 9 L. J. C. R. 233. 

859. Persisting In charge — Plea of felony 

committed by plaintiff — Plea abandoned by counsel.] 
— To an action of trespass for false imprisonment, 
deft, pleaded, by way of justification, that pltf. had 
coimiiitted a felony. At the trial, his counsel 
abandoned the plea, & exonerated pltf. from the 
charge : — Held : it was not a misdirection in the 
judge, to tell the jury that the putting of such a 
plea on the record was a persisting in the charge* 
contained in it, & was to be taken into account by 
them in estimating the damages. — Warwick v. 
Foulkes (1844), 12 M. & W. 507 ; 1 Dow. & L. 
638 ; 13 L. J. Ex. 109 ; 2 L. T. O. S. 331 ; 8 Jur. 
85 ; 152 E. R. 1298. 

AmwteUions : — Befd. Wilson v. Robinson OSiH), 7 Q. H. 

68 ; Caulfield v. Whitworth (1868), 16 W. R. 936. Mentd. 

Boileau v. Kutlln (1848), 2 Exch. 665 ; Simpson v. Kobin- 

8on (1848), 12 Q. B. 511. 

860. Mistaken arrest —Arrest of eminent 


the fine : — Held : the only damages 
recoverable by pltf. were for the 
trespass up to the time of backing the 
warrant. — S outhwiok v. Hare (1894), 
24 O. R. 628.— CAN. 

Plaintiff stripped <£* searched by 
ice .] — In an action for false im- 
prisonment it appeared that deft, gave 
pltf. into custody on a charge of 
larceny ; that thereupon pltf. was 
taken to the police office, & there 
stripped & searched In accordance with 
what was proved to be the practice of 
the police In such oases. The jury 
found for pltf. with £100 damages. 
Upon motion for a new trial on the 
ground that the evidence of searching 
was Inadmissible, or that, if at nil 


admissible it should have been alleged 
as special damage In the summons, & 
plaint, & also on the ground that the 
damages wore oxcosfIvo : — Held : the 
evidence was rightly admitted, & the 
verdict should stand. — Dunthy v. 
Moore (1865), 13 L. T. 119.— IR. 

h. Damages for loss of employment.] 
— Slevin V. Manders (1868), I. R. 
2 C. L. 659.— IR. 

k. “ Modified damages.'*] — Rich- 
mond V. Thomson (1838), 16 Sh. (Ct. of 
Soss.) 995.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 

l. Aggravation — Oppressiveness of 
defendant .] — In trespass for false im- 


prisonment, where deft. Justified imdcr 
a ca. sa., & pltf. replied that it had been 
sot aside before action brought, the 
judge at nisi prius allowed pltf. to go 
Into evidence of facts & clroumBtanoes 
previous to the arrest, with a view of 
showing Iho oppressive conduct of 
deft, in Issuing the ca. sa. : — Held : 
such evidence was admissible as 
afCeoting the damages, though not the 
right of action. — Robertson v. Meyers 
(1860), 7 U. C. R. 423.— can. 

m. Offensive conduct at trial. 1 

— A direction to the jury that otlonslvo 
questions put by deft.’s counsel on 
cross-examination, after consultation 
with his client & a warning by the 
judge, might be considered In cstl- 
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barrister.] — D., an equity barrister of eminence, 
was arrested by the officers of the sheriff of Surrey, 
in mistake for another person of the same name, 
the officers acting bond fide^ on information given 
them by the clerk of the attorney who had sued 
out the writ. Under such circumstances, & with- 
out any special damage, pltf. is entitled to sub- 
stantial & hberal comiiensation. But where there 
is no special damages 250 guineas is sufficiently in 
excess of what is required, as to be ground for 
granting a rule absolute for reducing the damages, 
or for a new trial. — Davidson v. Molyneux (1861 ), 
17 L. T. 289. 

861. Mitigation — Conduct of plaintiff.] ~ 

Bingham v. Garnault (1788), Bull. N. P. 17 ; 2 
Boscoe’s Evidence in Civil Actions, 191 h ed. p. 802. 

862. Reasonable suspicion of felony.] — 

(1) If a constable tell a person given into his 
charge, that he must go with him before a magis- 
trate, & such person in consequence goes quietly, 
without any force being used by that constable, 
it is a sufficient imprisonment to support an action 
of trespass. 

(2) Evidence of reasonable suspicion of felony 
may be given in mitigation of damages, in an 
action of false imprisonment. — (Jhinn v. Morris 
(1820), 2 C. & P. 801 ; By. & M. 421 ; 172 E. B. 
103, N. P. 

Annotations: — As to (2) Apld. I4nford r. Lake (1858), 3 

H. & N. 276. Refd. v. A^aiighaii (1812), 5 acott, 

N. K. 881. 

863. .] — Trespass was brought 

against three defts. for an assault committed in 
Bristol. Two of them were constables of Oxford, 
& had come down & taken pltf. at Bristol, thus 
committing the assault , on suspicion of his having 
stolen a horse bdonging to the other deft, in 

lualluf? damaf?('H la an uellori for 08 sanlt 
Ac battery, is erroncoun, Ac wbei’e the 
jury, under the iufluonco of such 
direction, found a verdict of $250, it 
was set aside. — Driscoll r. Collins 
(1892), 31 N. D. K. 601.— CAN. 

n. Mitigation of dainages —Endeav- 
ours to escape.] — In an action for 
malicious aiicbt the statement of 
defeiico set up that there was a \mii- 


Oxfordshirc. The declaration set out all the tres- 
passes to have been done without reasonable or 
probable cause. The two constables pleaded not 
guilty only : — Held : they might give that special 
matter in evidence in mitigation of damages, to 
show that there was reasonable & probable cause. 
— Bowcliffe V. Murray (1842), Car. & M. 513, 
N. P. 

864. Persistent annoyance.] — In an action 

for false imprisonment, by giving pltf. in charge 
to a police officer, deft, may, in mitigation of 
damages, go into evidence to show that pltf. had, 
for several days, been in the habit of going after 
him 6d annoying him. — Thomas v. Powell (1837), 
7 (h & P. 807 ; 173 E. B. 352, N. P. 

865. State of accounts between plaintiff & 

defendant — Where trespass to goods proved in 
aggravation of damages.] —Edgell v. Francis, 
No. 868, ante. 

866. Recent iosses of property —^Inducing 

suspicion of theft.] — In an action for false imprison- 
ment on a charge of stealing money, where there is 
no plea of justilication, deft, cannot, in mitigation 
of damages, give evidence of recimt apparent 
losses of money on. his part, though offeiv.d for 
the purpose of explaining the circumstances which 
induced in his mind a belief in pltf.’s guilt. — 
Yardley V. Mine (1867), 17 L. T. 264. 


Sect. 3.— TRESPASS COMMITTED ABROAD. 

Sec, (/eneralh/y Conflict op Laws, Vol. XI., 
pp. 409, diO, Nos. 780-783. 

Trespass against seaman — ^By local authority in 
foreign port — At instigation of master.] — See 
Shipping, Vol. XLl., p. 247, No. 880. 


although those facts did not coustituto 
an answer to th(‘ art ion, yet they could 
Ito given in evidence In mitigation of 
damages, & thorcfoic it was proper 
that they should appear upon the 
leeoid. PUKSLEY v. Bennett (1885), 
11 P. 11. 61.— CAN. 

o. Hearsay evidenci.] -Sulli- 

van V. Taine (circa 1863), Mac. 533 
-N.Z. 


laiit 111 the hands of a constable for tlio 
uppreheusion of pltf. on a charge of 
misdemeanour ; that pltf. was avoiding 
uirest ; that defts. tlicrefon* watched 
him, A: when hi* endeavoured to escape 
detained him until tlie anlval of the 
const able, Ac then gave him into 
custody ; A: that defts. did this in the 
hand fide hi'Uef that they weio justified 
in thus aiding the ai i-cst ’.—Held . 


TRIAL 


See Admiralty ; County Courts ; Criminal Law and Procedure ; Husband and Wife ; 
Interpleader ; Juries ; Magistrates ; Practice and Procedure. 
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Part I. — Nature and Subject-Matter. 


Sect. 1. —NATURE OF TROVER 
1. Historical origin of action.] — In form [an 
action of trover] is a Action : in substance a remedy 
to recover the value of personal chattels wrongfully 
converted by another to lus own use. The form 
supposes deft, may have come lawfully by the 
possession of the goods. . . . Where deft, takes 
them wrongfully & by trespass, pltf. if he tlunks 
At to bring this action waives the trespass & 
admits the possession to have been lawfully 
gotten (Lord Mansfield). — Cooper v. Chitty 
(1766), 1 Burr. 20 ; 1 Keny. 395 ; 1 Wm. Bl. 65 : 
97 E. R. 166. 


Anrwt^iona Hollins v. Fowler (1875), L. R. 7 

H. L. 757. Reid. Smith v. Mlllos (1786), 1 Term Rep. 


475 ; Price v. Ilclyar (1828), 4 Bing. 597 ; Bolmo v. 
Hutton (1833), 0 Bing. 471 ; Garland v, Carlisle (1833), 
2 Cr. & M. 31 ; White r. Teal (1840), 12 Ad. & El. 106 ; 
Consolidated Co. v. Curtis, [1892] 1 Q. B. 495. Mentd. 
Brossoj V. Dawson (1733), Bidg. temp. H. 12 ; Coppendalo 
V. Brldgon (1759), 2 Burr. 814 ; Tinibrell v. Mills (1760), 
1 Wm. Bl. 206 ; Hitohin v. Campholl (1772), 2 Wm. Bl. 
827 ; Aldridgo v. Ireland (1784), 3 Doug. K. B. 3D7 ; 
Rorke v, Duyrell (1791), 4 Term Rep. 402 ; Latkon v. 
Earner (1795), 2 Hy. Bl. 437 ; Smith r. Stokes (1801), 
1 East, 363 ; Payne v. Drewo (1804), 4 East, 523 ; K. v. 
Wells (1807), 10 East. 278 ; Williams v. Nunn (1809), 
1 Taunt. 270 ; R. v. Giles (1820), 8 1‘rlce, 293 ; Lazarus 
V, Walthman (1821), 5 Moore, C. P. 313 ; GUos v. Grover 
(1832), 9 Bing. 128 ; Groves v. Cowham (1833), 10 Bing. 5 ; 
Savory v. Chapman (1840), 11 Ad. & El. 829; Tharpe 
V. Stallwood (1843), 6 Scott, N. K. 715 ; Oannan v. 8. E. 
Ry. (1852), 7 Exen. 843 ; Hope v. Meek (1866), 10 Exch. 
829 ; Gloucestershire Banking Co, v. Edwards (1887), 
20 Q. B. D. 107. 



Part I. — Nature and Subject-Matter. 
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2. — The commencement of an action of 

trover, which may be abandoned at any time, & 
which asumes that the goods came into the posses- 
sion of deft, lawfully, cannot, without more, be 
taken lo be an election on the part of the assignees 
to avoid the transfer.— N ewnham v. Stevenson 
( 1851), 10 O. B. 713 ; 20 L. .1. C. P. Ill ; 17 I.. T. 
O. S. 6 ; 16 Jur. 300 ; 138 E. 11. 282 ; subsequent 
proceedings^ sid) nom. Stevenson x\ Newnham 
(1853), 13 C, B. 286. 

Annotations Refd. Clough v. L. & N. W. py. (1871), L. P. 
7 Exch. 2G. Mentd. Jeffilen v. G. W. Py. (i85C). 5 E. & B. 
802 ; lie Johnson, Et p. Payner (1872), 41 L. J. Boy. 20 ; 
lie Clarke, Exp. Blckonson (1894), 70 L. T. 284. 

-.] — Burrougites V. Bayne, No. 100, 

post. 

4. Gist of action — Conversion.] — In trover, the 
convei'sion is the tort which is the substance of the 
action, & therefore traversable. — S tranhham’s 
Pare (1588), Cro. Eliz. 98 ; 78 E. R. 3.50. 

Annotation While r. Tool (1810), 12 Ad. & 3^1. IOC. 

5. .] — Conversion is the gist in an 

action of trover. — (Rimbleton v. (jIrap'TON (1000), 
(Vo. Eliz. 781 ; 78 E. K. 1011. 

6. .]- (N)0J*EH V. PllITTY, No. 1, 

ante. 

7 . — .] —Weymouth v. Boyer, No. 

343, post. 

g. .] — BURROUGHES V. BAYNE, No. 

100, post. 

Trover distinguished from trespass.] — See 

Trespass, pp. 421, 422, Nos. 450-402, ante. 

9. Whether an action for a “ demand.”] — 
Trover is an action for a demand within th(‘ 
moaning of 0 (ieo. 4, c. 10, s. 92. — ItoBSON v. 
Alexander (1828), 1 Moo. A P. 448; 0 J;. ,1. 
(). S. i\ \\ 111. 


Sect. 2.— NATURE OF DETINUE. 

10. Gist of action — Adverse detention.] — To a 

declaration in detinue upon a special bailment of 
scrip certificates to be re-delivered to pltf. on 
payment of a sum of money, deft, pleaded that 
tlie scrix) was deposited as a pledge & security for 
money advanced by him to pltf., & that on reiiay- 
ment thereof he tendered & offered to deliver up 
A return to pltf. the scrip certificates which pltf. 
then refused to accept & receive : — Held : the 
word “ detain ” in detinue means an adverse 
detention, <S: consequently the plea was bad, as 
amounting to non dc/i/K'/.— P ij^ments v. Plight 
(184H), 10 M. & W. 42 ; 4 Dow. A D. 201 ; 1 New 
Pract. Pas. 507 ; 10 L. J. Ex. 11 ; 8 1.. T. O. S. 
100 ; 153 E. B. 1090. 

Annotations : — Refd. Crossflold v. Such (18.'>2), 22 L, J. Ex. 
C5 ; Bryant v. Herbert (1878), 3 C. 1*. D. 389 ; Pullen v. 
Carlton (1018), 26 Cox, C. C. 290. 

11. .] — In detinue the gist of the 

action is the detainer (Wilde, (L.T.). — (’loksman 
V. White (1849), 7 C. B. 43 ; 18 L. J. P. P. 151 ; 
137 E. n. 18. 

12. Wrongful parting with possession.] 

— The action for detention supposes that deft, has 
the document or has wrongfully parted with it 
{per Pur.). — R oux v. Wiseman (1857), 1 P. & P. 
46. 

13. Whether founded on contract or tort.] — 

Semble : detinue is an action of contract «fe not of 


tort. — Hand v. Daniels (1860), i L. M. & P. 420; 
Rob. L. & W. 490 ; Cox, M. 11. 343 ; 14 J. P. 
434 ; 14 Jur. 722. 

14. .] — The first count in debt was for a 

large sum of money ; the second count was in 
detinue. A large sum was paid into et. on the 
first count, k a verdict on the issue as to whetlier 
more was due, found for deft. (In tlie count in 
detinue, the jury found for pltf. with Is. damages. 
The judge certified to deprive pltf. of costs : — Held : 
24 & 25 Viet. c. 120, s. 34, did not apply, inasmuch 
as detinue cannot be said to be brought merely to 
recover damages for a wrong. — D anby v. IjAMB 
(1861), 11 P. B. N. S. 423 ; 31 L. .1. P. P. 17 ; 6 
L. T. 353 ; 10 W. B. 43 ; 142 E. B. 861. 
Annotations: — Consd. Koates v. Woodward, 1^902] i K. B. 
.')32. Refd. Bryaut 17. Herbert (1878). 3 C. V. D. 189. 
Mentd. Devorcll r. MJlne, [1920] 2 (’h. 52. 

16. -.] — In an action claiming the return of 

a picture orbits value & damages for its detention, 
pltfs. recovcT-ed a verdict of £10, being its value 
as assessed by the jury, & l.s. damages for its 
detention •.—Held : the action was founded on 
tort, within Pounty Pourts Act, 1867 (c. 142), s. 5, 
& pltfs. were entitled to their costs. — B ryant v, 
Herbert (1878), 3 P. P. D. 389 ; 47 D. J. Q. B. 
670 ; 39 I.. T. 17 ; 43 J. P. 52 ; 20 W. B. 898, P. A. 
Annotations : — Refd. Fleming v M. R. & L, By. (1878), 4 
Q. B. D. 81 ; Meux v. G. E. By. (1895), 64 L. J. Q. B. 657 ; 
Taylor v. M. H. & L. By., [1895] 1 Q. B. 131 ; Turner v. 
Rtallibras*^, [1898] 1 Q. B. 56 ; Kcutesv. Woodward, [1902] 
1 K. B. 532 ; StcJjos v. Ingram (1903), 19 T. L. B. 534 ; 
Bradley & I’ohn r. Bainsav (1912), 106 L. T, 771 ; White 
r. Smith (1927), 96 L. J. K. B. .197. 


Sect. 3.— SUBJECT-MATTER. 

Sub-sect. 1. — Poods Must Be Specific. 

16. General rule.] - Price v. Davies (1676), 
Freem. K. B. 438 ; 3 Iveb. 693 ; 89 E. B. 328 ; 
snh nom. Davis ly. IThce, 1 Vent. 317. 

17, .] — Defts. contracted to sell to K. 60 

hogslieads of sugar, called double loaves at lOOs. 
per cwt., to bo delivered free on board a British 
sliip ; K. sold to pltf. by the same description & 
defts. assented to tlie resale, the sugar not liaving 
been delivered or w€‘igbed : — Held : pltf. could not 
recover for it in trover against defts., the first 
vendors. 

Trover cannot be maintained but for specific 
goods (Mansfield, P.J.).— Austen v. Praven 
(1812), 4 Taunt. 644 ; 128 PI. B. 483. 

Annotations : -Refd. White r. Wilka (1813), 1 Marsh. 2 : 

Gillett 17. Hill (1834), 3 L. J. Ex. 145 ; Laurie & Morowood 

17. Dudin, [1926] 1 K. B. 223. 

18. .] — Orton v. Butler, No. 48, post. 

19. .] — Pltf., by bought & sold notes, con- 

tracted to sell to deft, oil at a certain price “ to be 
free delivered paid for in fourteen days by casli, 
less £2 10.<?. per cent, discount.” Having at tlie 
time oil at a wharf, he gave an order to tJie whar- 
finger to transfer souje of that to deft. The 
wharfinger transferred it in his books to deft.’s 
name, iSt signed a notice of the transfer directed 
to deft., wliich pltf.’s clerk on ilio same day took 
to deft. & demanded a cheque in payment. Deft, 
refused to give the cheque, but retained the notice 
& got possession of the oil against the will of 
pltf., who, as the juiy foimd, never intended to 
part with the notice or the oil except on orndition 

passing In favour of one but against 
others. — B oard of Land Sc Works v. 
Glass, Sichkl & Mockmorton (1863), 
2 W. & W. 58.—AUS. 

13 II. .] — Detinue Is an action 

of tort. — BYBN1C17. M'Evoy (1871), I. R. 
6 C. L. 508.— IR. 


PART I. SECT. 2. 

18 i. Whether founded on contract 
or fort.] — Though the aotlon of detinue 
partakes both of the nature of the 
action founded on tort yet no case has 
yet been decided that a verdict for 
one of several defts. In detinue must 
J. — VOL. XLIII. 


enure to the lienoflt of all as in other 
actions founded wholly In contr^t. 
By parity of reasoning dofts., like pltfs. 
In detinue, do not stand in the same 
position as In other actions on con- 
tract & are therefore not prcTcludod 
from the consequence of a verdict 


H H 
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Sect, 3. — Subject-matter : Sttb^secis. 1, 2, 3, 4 & 5,] 

that a cheque was given : — Held : as the sale was 
of no specific oil & as deft, refused to comply with 
the condition, no property passed to him by the 
transfer in the whai'llnger’s books, & pltf. could 
maintain tiover.— (Iodth v, Rohk (1855), 17 0. B. 
229 ; 25 .1. (\ I». 01 ; 20 L. T. O. 8. 240 ; 1 
Jur. N. 8. 1173; 4 W. B. 129; 139 E. B. 
1058. 

Artnotaiitms : — Refd. Campbell v. Mersey Docks & Harbour 
Board (1863), 14 0. B. N. 8. 412 : Laurie & Morewood v, 
Dudin, [1926] 1 K. B. 223. Mentd. P^itzgorald v. Drossier 
(1859), 5 Jut. N. B. 598. 

20. As to quantity.] — A declaration in trover for 
ten chests & coflers, need not show how many of 
each ; A this action lies for money out of a bag. — 
Dhaycot V. PiOT (1001), Cro. Eliz. 818 ; 78 E. R. 
1046. 

21. .] — declaration in trover must specify 

the quantity of the goods ; but if the verdict finds 
that deft, converted them to his own use, it is not 
good though tantamount to not guilty. — G ramvel 
V. Rhobotham (1001), (Vo. Eliz. 805; 78 E. R. 
1092. 

Annotation : Mentd. Pritchard r. Long (1842), 9 M. & W. 
666. 

22. .] — Trover for so many ounces of cloves, 

mace, & nutinegs, without specifying the quantity 
of each, good after judgment by default. — IT art- 
FORT V. Jones (1700), 1 I^d. Ila>T3i. 688 ; 2 8alk. 
064; 91E. R.1293. 

Annotation 'RtU.. Bern v. Muttaire (1735), Lee trrnw. 
Hard. 119. 

23. As to description.] — In trover tlie value ot 
each article must be particularly si)ecilicd. — 
Wood v. Smith (JOOO), (Vo. .Tac. 129; 79 E. R. 
112 ; yrevioxiH proceed mqs (1001), Cro. Eliz. 817. 
Annotation : — Refd. Usher v. Bnshcll (1661), 1 Sid. 39. 

24. Manufactured goods.] — A declaration 

for stockings, or for any other manufactured 
article, need not show of what kind they are. 
Sed. ahier for a thing never converted out of its 
kind.— Middleton v. Trot (1001), (Vo. Eliz. 
837 ; 78 E. H. 1003. 

25. Goods not altered.] — Middleton v. 

Trot, No. 24, ante. 

26. Hawk.] — Trespass will lie for killing 

a hawk, without specifying the species, or showing 
that it was reclauned ; but in tro\er this must b<* 
shown. — Vincent v. Eesney (1025), CVo. Gar. 18 ; 
79 E. R. 021. 

27. Ends of boards.] — Knight r. Barker, 

No. 78, post. 

28. Parcel— Pack cloths, wrappers & 

cords.] — In trover for a parcel of pack cloths, 
wrappers, A cords, no olijcction can be 
taken on account of the uncertainty of the word 
“ parcel,” after judgment by default. — ITarbibon 
V. Bottomley (1729), 2 Ld. Rayui. 1529 ; 92 E. R. 
492 ; 8uh nom. Bottomley v. Harrison, 2 Stra. 
809 ; 8\d) nom. Botamley v. Harrison, 1 Barn. 
K. B. 05. 

29. Diamonds.] — White Graham 

(1729), 2 8tra. 827 ; 93 E. R. 877, II. L. 

Annotation "Reid, Harrison v. Bottomley (1729), 2 Ld. 

Baym. 1529. 

30. As to value.] — Wood v. Smith, No. 23, 
ante. 


Sub-sect. 2. — Animals, Game, etc. 

Dog.] — See Animals, Vol. II., p. 204, Nos. 2, 3. 
Hawk.] — See Animals, Vol. 11., p. 206, Nos. 
22-24. 

Musk cat, monkey & parrot.] — Sec Animals, 
Vol. ir., p. 207, Nos. 36, 30. 

Game.] — See Game, Vol. XXV., p. 365, Nos. 136, 
137. 


Sub-sect. 3. — Documents. 

31. Title deeds — In receptacle.] — Holmes v. 
Winegreen (1020), Lat. 196 ; 02 E. R. 342. 

82. .]— Anon. (1368), Y. B. 42 Edw. 

3, fo. 13, pi. 21. 

33. v. Thomas (1305), Y. B. 

39 Edw. 3, fo. 7 b. 

34. .j -y. WiLiJAM (1300), Y. B. 

40 Edw. 3, fo. 25, pi. 28. 

35. .]— Anon. (1343), Y. B. 17 Edw. 3, 

fo. 45, pi. 1. 

Annotations : — Dbtd. Williams v. Archer (1847), 5 C. B. .318. 
Refd. Isaack v. Clark (1615), 2 Biilst. 3(>6 ; Edmondson 
V. Nuttall (1864), 17 C. B. N. S. 280. 

.] — See, further^ Part III., Sect. 2, sub-sect. 

4, E., post. 

36. Bond.]— He Utred v. - - (1360), Y. B. 
24 Edw. 3, fo. 24, pi. 1. 

37 . ,] — Trover does not lie for a bond. — 

Watson v. Smith (1 599), (Vo. Eliz. 723 ; 78 E. R. 967. 

38. .]- Trover lies for a bond, as a writing 

obligatory, A the date need not bo shown. — IJR- 
CHARD Tatam (1022), ( Vo. Jar. 637 ; 79E. R.550. 

39. .] — Tiover lies for not delivering a 

bond ; A it is not necessary to show the date, or to 
allege the lim(‘ or place of conversion.— Wilson t. 
Ghambers (1032), (Vo. Gar. 202 ; 79 E. R. 828. 
Annotation: — Refd. Anon. (1704), 2 Salk. 655. 

40. .] — Trover lies for a bond A a warrant, 

desciibed as the goods A chattels of pltf. — (k>oK 
V. Bosinger (1092), 4 Mod. Flep. 150 ; 87 E. R. 321 . 

41. Warrant.] — Gook Bosinger, No. 40, mi/c. 

42. Lottery tickets.] —Goldsmith has lottery 
tickets of A. A B., A delivers A.’s tickets to B. 
for his own, A. may maintain trover against B. — 
Ford v. Hopkins (1701), 1 Salk. 283 ; Holt, K. B. 
119 ; 90 E. B. 904. 

Annotatiorus :—(jOnsd, Hartop v. Hoaro (1743), 3 Atk. 44 ; 
Miller V. Itaoe (1758), 1 Burr. 452 ; Wookoy e. Pole (1820), 
1 B. ic Aid. 1. Refd. Ukina u. MackllKh (1753), Amb. 184 ; 
Mohs V. Hancock (1K99), 68 L. J. Q. B. 657. Mentd. 
Nightingale r. Dodd (1729), 1 Barn. K. B. 257. 

43. Grant of arms.] — A. obtained from the 
Heralds’ Gollegc* a grant of arms, to be borne by 
him A his descendants A tlie descendants of his 
brother. He died without issue, leaving two 
nephews, the sons of his brother : — Held : the 
nephews had not such an exclusive interest in the 
exemplification or instrument issued to A. by the 
(’ollege as to entitle them to maintain an action 
of detinue against his widow, who retained posses- 
sion of it, A to whom all the household effects were 
bequeathed. — Stubs v. Stubs (1802), 1 H. A G. 
267 ; 31 L. J. Ex. 610 ; 158 E. R. 881. 

Annotation : — Refd. Hannay v. Smurthwalte, [1893] 2 Q. B. 

412. 

Insurance policy.] — See Bankruptcy, Vol. V., 
pp. 073, 674, 1091, Nos. 6900, 8921 ; Insurance, 
Vol. XXIX, p. 73, Nos. 324, 325. 

a. Stock - in - trade of plaintiff, 

— In detinue, the plaint must specify 
distinctly the nature of the goods 
sought to be recovered ; & the descrip* 
lion — “ stock In trade of pltf.*’ — Is not 
a Bufllcicntly definite description. — 
Frikdel V. Castleheaoh (1877), 11 
I. C. L. R. 03.— IR. 


PART I. SECT. 3. SUB-SECT. 1. 

2Z\. As to desci'ipiion.] — M. vc- 
oelvod money from pltf. Sc from othons 
to buy grain on conaniHSion. Ho 
bought In hla own name, & from time 
to time appropriated the warehouse 
receipts among his principals, without 
distlnguiHhing in his books, or other- 


wise, fioiii whom any particular gmln 
had been bought: — Held: imdor the 
clrruiimtonoes, pltf. could not main- 
tain trover against M.’s assignee In 
insolvency for grain not specifically 
appropriated to him. — ^V^ ilboN v. 
Bot’KiTs (1870). 20 C. P. 467.-— CAN. 

23 11. .] — SroTT V. Paterson 

(Saak.), [192.31 1 D. L. R. 78.3.— CAN. 
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Negotiable instruments.] — See Part II., Sect. 1, 
sub-sect. 2, H., & Part III., Sect. 2, sub-sect. 4, 
R., post. 

Measure of damages.] — See Part III., Sect. 3, 
sub-sect. 1, r. (/?) viii., post. 

See, also. Part III., Sect. 2, sub-sect. 4, E., 


Sub-sect. 4.— Fixtures. 

See AaiiicuLTURE, Vol. II., p. 60, Nos. 209, 
271, 273 ; Landlord & Tenant, Vol. XXXI., pp. 
186, 201, 203, 200, 212, Nos. 3206, 3418, 3436, 
3407-3471, 3510-3619; Sale of Land, Vol. 
XL., p. 278, Nos. 2417, 2419-2421. 

Measure of damages.] — See Part III., Sect. 3, 
sub-sect. 1, C. {h) iii. 


Sub-sect. 6. — Money. 

44. Necessity for identification.] — - - v. 

Thomas (1305), Y. B. 39 Edw. 3, fo. 7 b. 

45. .] — Atl action of detinue does not lie 

for money at large. — Banks v. Wjietston (1690), 
Cro. Eliz. 457 ; Moore, K. B. 394 ; 78 E. R. 711. 

46. .] — Trover for money out of a bag is 

good aft er verdict ; but damages for the conversion 
only, not for the taking, can be given. — 
Kinaston V. Moor (1627), (Vo. Car. 89 ; 79 E. R. 
078. 

47. .] — Qu. : if a declaration in trover for 

fifty pieces of gold coined within the kingdom, 
vvithout naming of what denomination of money, 
is good. Trover de viginii vasibus was too general. 

Salisbury v. Proctou (1097), 5 Mod. Rep. 324 ; 
87 E. R. 683. 

48. ,] — A count stating that deft, had k, 

received to the use of pltf. a certain sum of money, 
to be paid by deft, to pltf. upon request ; & the 
non-payment upon request & that deft, converted 
& disposed thereof to his own use, is bad upon 
demurrer. 


The action of trover is only maintainable for 
specific property ; it will lie for so many pieces of 
gold or silver, k in that ca-se deft, can only redeem 
himself by rendering to pltf. the same specific 
pieces. But in this case he clearly might do so, 
by returning an equal sum of money. There is, 
therefore, not merely a want of certainty in the 
count, but it states that which is not the subject 
of an action of trover at law (Abbott, C.J.) 
— Okton V. Butt.er (1822), 5 B. & Aid. 062 ; 1 
Dow. k Ry. K. B. 282 ; 100 E. R. 1.329. 
Annotations ;~~Re!d. Hensworth v. Fowkes (1833), 4 B. & Ad. 

440 ; Sinclair v. Brougham, [1914] A. O. 398. 

49. .] — You may take it as a fact that they 

(bank notes] cannot be identified, k as law that 
there could bo no recovery in trover without 
identification (Rose, .1.). — Re Mabertjsy, AV p. 
Solomons (1833), Mont. & B. 308, Ct. of R. 

50. — ^ — Whether money must be In a bag.] — 
1 rover lies for “ money in a purse,” ul de bonis 
propr^is^ though the conversion be alleged ht 
Tetardaiionem eoeecutionis tesiamenii ; k the jury 

find damages to the sum laid, k costs besides. 
—Rivers v. Oodstcirt (1597), (Jro. Eliz. 668 ; 78 
li<. R. 812. 


61. — Trover lies for money out of a 

bag— D ean (1601), Oro. Eliz. 841; 78 
R. 1008 ; 8uh now. Hall v. Wood, Owen, 131. 


62. .] — Draycot V. PiOT, No. 20. ante. 

53, — IsAACK V. Olaric (1616), 2 

Bulat. 300 ; Moore, K. B. 841 ; 80 E. U. 1143 ; 
sub nom. Isack v. Clarice, 1 Roll. Rej). 120. 
Annotations : — Refd. Manby v. Scott (1002), O’Bridg. 229 ; 

Mirea v. Solobay (1677), 2 Mod. Rep. 242 ; Maaon v. 

Famoll (1844), 1 Dow. & L. 576 ; Whitehead v. narrisoii 

(1844), 6 Q. B. 423 ; Cooper v. Wlllomatt (1845), 1 C. B. 

672 ; Clementa v. Flight (1846), 8 L. T. O. S. 160 ; HoUina 

V. Fowler (1875), L. R. 7 B. L. 757. Mentd. Parker v. 

Kett (1701), 12 Mod. Rep. 466 ; Garland v. Carlisle (1837), 

4 Scott, 587. 

54 . — jkn action will not lie for 

money unless in a bag (Pollock, C.B.). — Foster 
V. Green (1802), as reported in 31 L. J. Ex. 158. 
Annotation : — Mentd. Jones v. Waring & Glllow, [19251 

2 K. B. 612. 

56. Distinction between trover & 

detinue.] — An action of trover lies for money, 
although it be not in bags : but not an action of 
detinue. — Clark’s Case (1613), Godb. 210 ; 78 
E. R. 128. 

56. Money delivered to defendant to keep.] — 

Trover would lie for money which was delivered by 
pltf. himself to deft, to keep, though not in bags. — 
Davies v. Dyos (1048), Aleyn, 91 ; 82 E. R. 931. 

67. Purchase of securities with bankrupt’s money 
— Seizure of part of securities by assignee — Whether 
trover lies for purchase-money of remainder.] — 
A. knowing of B.’s bkpey. at the request of B.’s 
wife k with his money buys thirty South Sea 
bonds k gives them to her. B.’s assignee seizes 
twenty-two as part of the bkpt.’s estate, he cannot 
maintain trover against A. for the money with 
which ho purchased the other eight. — Wilson v, 
PoULTER (1730), 2 Stra. 859 ; 1 Barn. K. B. 118, 
28-1 ; 93 E. R. 898. 

A yinotation : — Mentd. Peru Republic v, Peruvian Guano Co. 

(1887), 36 Ch. D. 489. 

58. Cheque — Of no value.] — The assignees of a 
bkpt. cannot recover the amount of a cheque 
paid by the bkpt.’s bankers after the bkpey. in 
trover for the cheque against the creditor, to 
whom the cheque wavS delivered & the money paid. 

ITow can you sue for a piece of paper of no 
value (Chambre, J.). — Mathew v. Sherwell 
(1810), 2 Taunt. 439 ; 127 E. R. 1148. 

59. Bill of lading representing specie.] — 
Jackson v. Anderson, No. 00, post. 

60. Where whole converted.] — ^F. advised 

pltfs. that he had remitted to them 1,909 dollars, 
consigned to L. Ij. received 4,700 dollars k 
pledged the bill of lading to deft, who received the 
price of the dollars at the bank of England, where 
they were deposited for safe custody, on a sale of 
them to the bank: — Held: (1) the letter was a 
sufiicient appropriation of the dollars to jiltfs. ; 

(2) although no specific dollars had been severed 
for pltf. yet, as deft, had converted all pltf.’s & 
all his own, trover would lie for pltf.’s share ; 

(3) although the dollars remained in the same 
unaltered custody, yet the delivery, by deft., of the 
bill of lading, which was the symbol of them, k 
the receipt of the value, was a conversion. — 
Jackson v. Anderson (1811), 4 Taunt. 24 ; 128 
E. R. 235. 

Annofutions: — to (3) Refd. Be O’Sullivan, Fx p. Bailor 

(1892), 61 L. J. Q. B. 228. Generali];, Refd. Featheratono- 

baugh V. Johnston (1818), 2 Mooro, C. I*. 181 ; Barton v. 

WilUainH (1822), 5 B. & Aid. 395. 

61. Bank note.]— Ac Maberley, Hx p. Solo- 
mons, No. 49, ante. 


PART I. SECT. 3, SUB-SECT. 4. 

he severed front freehold 
T~^ver ^nnot be maintained for 
tixtme so long as it remains annexe 


to the freehold. — O atbs v. (Jamkiion 
(1849), 7 U. O. R. 228.— CAN. 

0. .1 — Bunnell v. Tupper 

(1853), 10 U. C. R. 414.— CAN. 

. .] — lie Bushell V. Moss 


(1886), 11 P. R. 251. —CAN. 

PART I. SECT. 3. SUB-SECT. 6. 

61 1. Bank note .] — Walsh v. Brown 
(1868), 18 C. P. 60.— CAN. 
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Trover and Detinue. 


Sects. — SvbjecUinaiier : Sxib-sects. 5, 0 d: 7. Part 
JL Sect. 1 : Sxib'SecL 1.] 

62. .] — A count in detinue for a bank note, 

& a count in debt for the non-payment of the note, 
allowed. — K irkpatuick v. Bank of England 
(1840), 8 Dowl. 881 ; Woll. 57 ; 10 L. J. Ex. 97. 

Notes stolen or obtained by fraud.]— /See 

Bankers, Vol. III., pp. 1.30-KU, Nos. 01-71. 

Negotiable Instruments.] — See Part III., Sect. 2, 
sub-sect. 4, It., & Sect. 3, sub-sect. 1, 0. (ti) vi., 
poet. 


Sltb-sect. 0. — Natural Products. 

63. Ricks of hay.] — Trover for “ ricks of hay ” 
is good after verdict. — Wood v. Davies (1070), 
1 Mod. Rep. 280 ; 80 E. U. 892 ; euh 7 wm . West 
V. Davies, 1 Lev. 301 ; 2 Iveb. 703. 

Annotation : — Reid. Hartford v. Jonos (1098), 2 Salk. 0.'>4. 

64. Trees — Planted In boxes In garden.] — Trover 
will lie for trees planted inboxes in a garden. — 
Oliver v. Vernon (1705), 0 Mod. Rep. 170 ; 
Holt, K. B. 332 ; 87 E. R. 920. 

65. When severed.] — Trover lies for trees 

when they are cut down, because then they are 
chattels (Powell, J.). — Anon. (1708), 11 Mod. 
Rep. 181 ; 88 E. R. 975. 

66. .] — The right to trees severed by 

the tenant of a copyhold or customary freehold is 
prim6. facie in the lord ; & in general he may main- 
tain trover for them when so severed. — Fleming 
(Lady) v. Simpson (1828), 6 L. J, O. S. K. B. 207. 

.] — See Agriculture, Vol. IT., pp. 70, 75, 

79, 85, 112, 113, Nos. 405, 538,590, 063, 948-952. 

67. Rushes — When severed.] — ^Pltf. claiming a 
right to cut rushes on a common, cuts 5 or 0 loads, 
which defts. carry away, trover lies. — Rackham v. 
.Tesup (1772), 3 Wils. 332 ; 95 E. R. 1084. 

68. FYult of overhanging trees.] — Where the 
branches of fi*uit trees growing near their owner’s 
boundary overhang the land of the adjoining 
owner, the right of the adjoining owner to lop 
the branches does not carry with it the right to 
pick & appropriate the fruit, & if he does so he is 
guilty of convei’sion 6c liable to the owner for its 
value. — Mills v. Brooker, [1919J 1 K. B. 555; 
88 L. J. K. B. 950 ; 121 D. T. 254 ; 35 T. D. R. 
201 ; 03 Sol. Jo. 431 ; 17 D. G. R. 238, 1). C. 

69. Crops.] — Anon. (1583), 4 Leon. 202 ; 74 
E. R. 822. 

.] — See, also, Agricui.ture, Vol. IT., p. 

37, Nos. 208, 209. 


Bub-sect. 7. — Other Oases. 

70. Articles of small value.] — Anon. (1368), 
Y. B. 42 Edw. 3, fo. 13, pi. 21. 

71. Barley — To be made into malt.] — Adams 
V. Hutton (1730), 1 Barn. K. B. 431 ; 94 E. R. 290. 

72. Boots & spurs.] — Trover for a pair of boots 
spurs ; or for a set of curtains & vallance, is 

good. — Hancock v. Hodges (1073), 1 Freem. K. B. 
357 ; 3 Keb. 253 ; 89 E. R. 200. 

73. Set of curtains & vallance.] — Hancock v. 
Hodges, No. 72, ante. 

74. Flotsam — Wrongfully taken after coming to 
land.] — Trover lies to recover flotsam wrongfully 
taken after it has come to land. — Wyndham’s 
(Lady) (^ase (1078), 2 Mod. Rep. 294 ; 86 E. R. 
1081. 


I 75. Suit of child bed linen & muff.]— Trover for 
a suit of child bed linen & a muff, unexception- 
able after verdict. — Helyng v. Jennings (1090) 

1 Ld. Raym. 133 ; 91 E. R. 985. 

' 76. Treasure trove.]— S loane v. Beatfield 

(1717), Bunb. 18 ; 145 E. R. 679. 

77. Plate.] — Trover for so many ounces of plate, 
good. — P amphtll V. Bt. John (1094), 1 Ld. Raym. 
20 ; (^omb. 300 ; 1 Salk. 219 ; 91 E. R. 909. 
Annotation: — Mentd. Tumor v. CordwoU (1734), Cunu. 129. 

78. Ends of boards.] — Trover lies for “ pieces 
of ends of boards.” — Knight v. Barker (1706), 1 1 
Mod. Rep. 06 ; 2 Ivd. Raym. 1219 ; 88 E. R. 890. 

79. Diamonds.] — White v. Graham (1729), 2 
Btra. 827 ; 93 E. R. 877, IT. J.. 

Annotation: — Refd. Harrison v. Hoitomlcy (1729), 2 Ld. 

Raym. 1529. 

80. Altar piece.] — SoiviEitSET (Duke) v. Cook- 
soN, No. 089, post. 

81. Curios.]— Somerset (Duke) v. Cookson, 
No. 089, post. 

82. Ship.] — Reid v. Fairbanks, No. 481, post. 

83. Part of chattel.] — Trover lies for an un- 
divided part of a chattel. — ^Watson v. King (1815), 

1 Stark. 121 ; 4 (^amp. 272 ; 171 E. R. 87, N. V. 
Annotations : — Mentd. Rundlo v. Beaumont (1828), 1 Moo. 

& 1\ 399 ; Gauhsen r. Morton (1831)), 5 Man. & Ity. K. B. 

613 ; Doe d. Kniprht v. Nepean (1833), 5 ]L & Ad. 8G ; 

Glllottv. Abbott (1838), 7 Ad. El. 783 ; Smart v. Sandarn 

(1848), 5 C. B. 895 ; Carter v. Kin^' (1882), 20 Cb. 1). 225. 

g 4 . Where whole converted.] — Jackson v. 

Anderson, No. 00, ante. 

85. .] — in trover for paper, it appeared 

that pltf. & deft, had been in partnership together 
as paper manufacturers 6c iron merchants. The 
partnership was dissolved by a deed, which recited, 
that it had been agreed that the business of a 
paj)er manufacturer should belong exclusively to 
deft., & the business of an iron merchant to pltf., 
but that pltf. should receive out of the stock 
paper to the value of £898 4.s. lid., which sliould 
remain in liie paper mill for a year, at his option. 
The deed also recited, lhat in perfoimanee of that 
arrangement paper to the value of £898 4.v. lid. 
had been delivered to pltf., A same was ttion in the 
mill, as i)llf. acknowledged. It was then witnessed, 
that in performance of tlie arrangement i)ltf. 6c 
deft, dissolved partnership, A ])ltf. assigned to 
deft, the stock-in-trade of the business of a paper 
manufacturer, except the £898 4.sf. lid. wortli of 
paper so delivered to pltf. as aforesaid, 6c deft, 
assigned to pltf. the stock-in-trade of the business 
of ii’on merchants : there were also mutual releases. 
No paper whatever was set apart oi* delivered to 
pltf., but the jury found that deft, had converted 
the whole stock: — Held: (1) the parties were 
estopped by the deed, to say that no such delivery 
had taken jjlace ; (2) as deft, had converted the 

whole, pltf. might maintain trover for his share of 
the stock, although no specific jiortion had been 
set apart for him.— Wiles v. Woodward (1860), 6 
Exch. 557 ; 20 L. J. Ex. 261 ; 155 E. R. 244 ; 
mh nom. Wills v. Woodward, 15 L. T. O. B. 396. 
Annotation: — As to (1) Refd. S. E. By. v. Warton (1861), 

31 L. J. Ex. 515. 

Corpse.] — Sec Burials, Vol. VIT., p. 520, No. 1. 

Minerals.] — See Mines, Vol. XXXIV., pp. 052, 
663, Nos. 499-504. 

Soil.] — See Copyholds, Vol. XIII., p. 80, 
No. 1016 ; Landlord & Tenant, Vol. XXXI., 
p. 355, No. 4973 ; Mines, Vol. XXXIV., p. 700, 
No. 904. 


61 l(. .] — Kishoiumohun Roy v. Rajnarain Sbn (1862), 1 Hyde, 263. — IND. 
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Part ii. — Liability for Conversion and Detinue 


Sect. 1.— WHAT AMOUNTS TO CONVERSION. 

Sub-sect. 1. — Geneual Principles. 

86. Positive wrongful act — Negligence Insufli- 
dent.] — Walgkavp] v. Ogden (15U1), 1 I^eon. 
224: ; 74 E. K. 205 ; nub nom. Mulgrave v. Ogden, 
Oro. Eliz. 219 ; nub 7io7n. Mosguave ik Agden, 
Owen, 141. 

Annotation: - Refd. Cogy;a v. Bernard (1703), 2 Ld. Kaym. 

909. 

87. .] — A. entrusted 15. witli goods 

to sell in India, agreeing to take back from B. what 
he should not be able to sell, allowing him what 
he should obtain beyond a certain price, with 
liberty to sell them for what he could get if he could 
not obtain that price ; B. not being able to sell 
the goods in India himself, loft tliem with an agent 
to be disposed of by liim, directing the agent to 
remit the money to himself in England : - Held : 
A. could not maintain trover against B. for the 
goods. 

The conduct of deft., Iiowever, cannot amount 
to a conversion in any point of view. It is agreed 
that mere negligence is not sullicient. ... To 
support an action of trover there must be a positive 
tortious act (Heath, J.). — Bromi.ey v. Coxweli* 
(1801), 2 Bos. & P. 438 ; 120 E. B. 1372. 

88. .] — A horse was kept at deft.’s 

stables ; one day, when he was from home, three 
or four of his servants being in cliarge of the 
])j‘emises, the horse was taken away. Heft, 
blamed his ostlei’s for letting it be taken ; but on 
being himself remonstrated with, replied, that it 
was of no consequence, because he was indemnified : 
— Held : in such ease, trover would not lie. 

It ajipears, on the evidence, that the horse has 
been got away by C. ; A that his taking it might, 
A ought to have been prevented by deft.’s 
servants ; but, unless they concurred, P. was 
a trespasser ; A deft, is not liable in trover though 
he may be in another form of action (Abbott, P.J .). 
--Bakn.\bd V. Ifow (1824), 1 V. & P. 30() ; 171 
E. K. 1233, N. P. 

89. .] — Heali) l\ Pabey, No. 95, posf. 

90. Excess of lawful right — Working 

animals taken damage feasant.] — Agar v. IjIrle 
(1(513), as repor*ted in 1 Brownl. 5 ; 123 E. K. 029. 
Annotation : — Refd. It. r. Ilaugbtoii (1718), 1 Stra. 83. 

91. Interference to prevent damage to 

chattel.] — Where an injury has been done to a 
chattel belonging to anotlier, in endeavouring to 
do a service to such jierson out of charity, or to 
prevent mischief, from the act of such persons, 
an action of trover will not lie for it. - Drake v. 
Shorter (1802), 4 Esp. 105 ; 170 E. 11. 078, N. P. 

92. — — Demand by owner without tender 

of compensation.] — A quantity of timber, placed 
in a dock on the bank of a navigable river, being 
accidentally loosened, is carried by the tide to a 
considerable distance, & left at low water ui)on a 
towing path. A. finding it in that situation, 
voluntarily conveys it to a place of safety, beyond 
the reach of the tide, at high water. A. has no 
lien on the timber for the trouble or expense to 
wiiich he may have put himself in the carriage of 
it, but is Iiabl(‘ to an action of trover, unless he 
deliver it up to the owner on demand, fliough 
nothing b(' tend<‘red him by the owner by way of 
compensation. But in such a case, in alH i>ro- 


bability, A. might maintain an action against the 
owner for a compensation. — ^N icholson r. Chap- 
man (1793), 2 Ily. Bl. 245 ; 126 E. R. 536. 
Annotations : — Refd. Altchlson v. Lohro (1879), 4 ApP. Gas. 
755 ; The Gas Float Whitton No. 2, 11896] P. 42. Mentd. 
Vivian V. Mersey Docks Board (1869), L. R. 5 C. P. 19 ; 
Hingston v. Wendt (1876). 1 Q. B. D. 367 ; Peruvian 
Guano Co. v. Dreyfus (1887), [1892] A. C. 170, n.; 
Gwiiliara r. Twist, [1895] 2 Q. B. 84 ; I’ragor v. Blatsplol 
Stamp & Heacock, 11924] I K. B. 566 ; Jebarar. Ottoman 
Bank, [1927] 2 K. B. 254. 

93 . Mere deprivation of possession not 

sufllcient.] — Thorogood v. Robinson, No. 146, 
poni. 

94. Dealing with goods in manner inconsistent 
with rights of owner.] — A ijerson is guilty of a 
conversion who intermeddles with my property & 
disposes of it (Lord Ellenborough). — Stephens 
V. Elwall (1815), 4 M. & S. 259 ; 105 E. R. 830. 
Annoiaiinns : — Consd. Garland v. Carlisle (1837), 4 Scott, 

587. Apprvd. Hollins v. FowJcr (1875), L, II. 7 II. L. 757. 
Consd. Delaney v. Wallis (1884), 15 Cox, C. C. 525 ; 
Gordon v. London, City Sc Midland Bank, Gordon v. 
Capital & Counties Bank (1900), S3 L. T. 762. Apld. 
Winter v. Bancks (1901), 84 L. 504. Refd. Alexander 
V. Southey (1821), 5 B. & Aid. 247 ; Price v. Helyar (1828), 
1 Moo. 6c P. 641 ; Huttou v. Balmo (1832), 2 Tyr. 620 ; 
Balme v. Hutton (1833), 9 Bing. 471 ; Crnnch v. White 
(1835), 1 Binpr. M. C. 414 ; Kynaston v. Oouch (1845), 
14 M. Sc W. 266 : Symonds v. Atkinson (1856), 1 H. & N. 
146 ; Fowler V. Hollins (1872), L. 11. 7 Q. H. G16 ; McKntiro 
V. Potter G889), 22 Q. B. D. 438 ; Barker v. Furlong, 
[1891 ] 2 Ch. 172. Mentd. Sharlaud v. Mildou, Sharlaud v, 
Loosemore (1840), 5 Haro, 469. 

95. .] — I’d constitute a conversion of 

goods, there must be some repudiation by deft, 
of the owner’s right, or some exercise of dominion 
over them by him inconsistent with such right. 
A. sent by railway from l^aris seven cases of 
pictures, etc., addressed to “A. (Custom House, 
Loudon Bridge, via Dunkirk, per Steamer.’* Upon 
their arrival at Dunkirk, one of tlie imckages was 
found to be damaged, was, according to tluj 
course of proceedings in Franco, detained there 
for ollicial examination ; the remaining six being 
sent foi-ward by B., the agent at Dunkirk of the 
railway co., & also of the steam aliipping co., 
under a bill of lading making them deliverable 
“ to Custom House, Ijondon Bridge, or to order,” 
upon payment of freight. These six cases duly 
arrived in London, & were received by A. The 
remaining case, having been examined &; re-packed, 
was forwarded by B., by another vessel belonging 
to the same co., under a bill of lading making it 
deliverable ” to (L, to hold at the dtsposai of A., 
Custom House, London Bridge, or to liis order,” 
upon payment of freight. Both bills of lading 
contained a memorandum stating that the goods 
were to be taken out twenty-four hours after the 
steam boat was reported at the Custom House, or 
the same would bo transhipped into lighters, 
or warehoused, at the expense & risk of the 
proprietors of the goods. Upon the arrival of the 
vessel in Lontion, the last-mentioned case was 
landed by C., who was the agent in London of the 
sliipi)ing CO., who paid the duty on the contents, 
& placed it, in bis own name, in a free warehouse on 
Brewer’s C^uay, a usual & accustomed & proper 
place for ttie y)urpose. The wharfinger shortly 
afterwards, for his own convenience, <S6 without 
tlie knowJ<‘dge of (’., removed the case in question, 
with otlier goods, to another warehouse of the same 
d<*scription belonging to him, in Heething l^ane, 


PART II. SECT. 1, SUB-SECT. 1. 

f. Positive wrongful act.]— To con- 
stitute conversion there must be a 


positive Sc wrongful act. — S itjart v. 
Fuller (Bask.), [1922] 3 W. \V. 11. 
566 ; 70 D. L. R. 21.— CAN. 


91 i. Inlerfcreru'e to prevent 

damage to chattel.] — Amod Saltb v. 
Raqoon, [1903] T. S. 100.— S. AF. 
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Teoveb and Detinue. 


Seel. 1 . — W hat am ounfs to conversion : Suh-scct. 3.] 

where it was destroyed by an accidental fire : — 
Held : C. did not exceed his duty, in landing &- 
warehousing the goods, k consequently was not 
^ilty of a conversion, or responsible for their 
loss, although the jury found that he was not 
acting with a view to do his best, or as a prudent 
man would iiavc acted intending to do his best, 
for the benefit of the owner of the goods, but with 
a view to his own j^rofit ; & the circumstance of 
his having paid the duty upon the goods made no 
difference. 

There is no doubt that a negligent dealing by a 
bailee with goods is not a conversion (Maule, J.). 
— Heald V. CAitEY (1852), 11 C. B. 977 ; 21 L. .1. 
0. P. 97 ; 18 J.. T. O. S. 04, 209 ; 10 Jur. 197 ; 138 
E. It. 762, 

Amiotations : — Consd. Evans v. Wright (1857), 2 H. & N. 

527. Refd. Crouch v. G. W. Ky. (1857), 2G L. J. Ex. 418 ; 

Hollins V. Fowler (1875), L. It. 7 II. L. 757. 

96. .] — To constitute a conversion there 

must be either taking of the entire ])roperty in 
the goods, or a depriving the owner of the 
j)OSse8sion. A pai'tial d('struct ion, when the nature 
of what is left remains unchanged, is no conversion. 

J)t‘ft. was the owner of a close, k pltf. of certain 
limber which was buried in the soil. Deft, dug 
a hole, for the purpose, as he alleged, of making a 
saw ])it, k in so doing cut through pltf.’s timber 
Held : the motive of deft, in so making the hole 
should not be left to the jury to consider in judging 
us to whether or not a plea of justification was 
))roved.— Simwonh v. Lielymtone (1853), 8 Exch. 
431 ; 22 L. .1. Ex. 217 ; 21 L. T. O. H. 45 ; 1 W. R. 
198 ; 155 E. R. 1417. 

AiuioUition Consd. Hollins r. Fowlor (1875), L. K. 7 H. L. 

757. 

97. .J — When a man perfectly well knows 

that the goods belong to anoth<‘r, 4^ will not let 
him have them, he is liable in an action of trover, 
& the law calls his refusal to let him have them, 
“ a conversion ” (PoixocK, C.B.). 

When a man detains another’s goods, he know- 
ing that they belong to that person, or with the 
means of knowing it, k if bo had made i)roper 
inquiry be would have ascertained they were his, 
in my judgment the detention of those goods is 
what the law has thought fit to a])j)ly the terra 
“ conversion ” to. It may be an unfortunate 
term to use, hut it is as old as the time of Lord 
Holt (Mautin, B.).— PiLEOT V. Wilkinson 
( 1863), 2U.k C. 72 ; 2 New Rep. 175 ; 32 L. J. Ex. 
201 ; 8 L. T. 301 ; 9 Jur. N. S. 523 ; 12 W. B. 15 ; 
ou appeal (1864), 3 IT. k 0. 345, Ex. Vh. 

Annotation Hlort v. L. & N. W. IJy. (1879), 4 

Ex. D. 188. 

98. .] — broker who merely negotiates 

the sale of chattels without the authority of the 
true owner commits no tort at aU. The sale is 
a mere void act. It divests the true owner of no 
right, k it does not physically interfere with his 
control or possession of the goods. But if in 
addition to negotiating a sale the broker meddles 
with the goods themselves k hands them to the 
buyer with the object & intention of transferring 
to the buyer the property k possession in pur- 
suance of the unautliorised sale, then he makes 
himself liable in trover to the true owner, for he is 
guilty of an act in relation to the goods themselves 
which is inconsistent with the rights of the true 
owner (Bkjham, J.). — Edelstein v. Schuler & 
Co., 119021 2 K. B. 144 ; 71 L. .T. K. B. 572 ; 87 
I.. T. 204 ; 50 W. R. 493 ; 18 T. I.. R. 597 ; 46 
Sol. Jo. 600 ; 7 Com. Cas. 172. 

Ani^tatwna ;~Reld. Clayton v. Le Roy, [1911] 2 K. B. 1031. 

Mentd. Webb, Halo v. Alexandria Water Co. (1905), 21 

T. L. R. 572. 


99. .] — A railway co., received fourteen 

drums of crude phenol to be forwarded to the order 
of certain consignees. When the goods arrived 

1 at a station near their proper destination they were 

I by mistake & without the authority of the real 
consignees delivered to deft, through his agent 
at the station, k deft, appropriated six of them to 
his own use. He subsequently returned eight of 
the fourteen to the railway co. The real consignees 
brought suit against the railway co. for mis- 
delivery of six drums of phenol k recovered £82. 
In an action by the railway co. k the real con- 
signees against deft, for conversion, or alter- 
natively for money paid, deft, proved that he was 
expecting creosote in casks on another order at 
the same time k contended that as the railway 
co. had misled him by delivering creosote, they 
were estopped fi*om recovering damages for the 
conversion : — Held : tlieie was no estoppel k deft, 
was liable for conversion. 

Dealing with the goods in a manner inconsistent 
with the right of the true owner amounts to a 
conversion, x)rovided it is also establislied that there 
is an intention on the ])art of deft, in so doing to 
deny the owner’s right, or to assert a liglit which 
is in fact inconsistent with tlu' owner’s right {per 
CuH.). JjAni'Asiiire k Yohkshire Ry. (V>., 
London k North Western Ry. Po. k (Iraeser, 
Ltd. t’. Mai'Nicoll (1918), 88 L. J. K. B. 001 ; 
118 1.. T. 590 ; 34 T. T.. R. 280 ; 02 Hoi. Jo. 305, 
1). (\ 

100. .] — (k, the landlord of a house, the 

rent of which was in arrear from the tenant, being 
informed that E., the holder of a bill of sale of the 
tenant’s furniture in the house, was I’emoviug the 
furniture between 8 k 9 o’clock iu the evening, 
went to the house, accompanied by a policeman, 
k informed E. that lie was the landlord cY tliat 
unless a quarter’s rent, wliich he claimed to be due, 
was paid to him h(‘ V'ould not jxTmit the furniture 
to be removed. Thereujion, no physical force 
having been used, E. desisted from removing the 
furniture k quitted the house, leaving a man 
behind in possession. On the following day V. 
levied a distress on the goods in the house for tlie 
quart it’s rent. E. brought trover against P. for 
the wrongful eonversion of Ins goods, k th(' jury 
having found a \erdict for the deft.: Held: 
discharging a I’ule for a new trial, P. had not so 
interfered with the possession or dominion of the 
goods as to amount to a con\ersion, or to give 
tJie pltf. E. a right to maintain trover. 

The depriving an owner of the use of liis goods 
so as to auiount to conversion, must be a total k 
entire depiivation of the general dominion over 
tlicm, a preventing him from doing anytliing at 
all with them, & not merely preventing him from 
using them in one particular way. — E ngland f. 
Cowley (1873), L. R. 8 Exch. 120 ; 42 L. J. Ex. 
80 ; 28 L. T. 67 ; 21 W. R. 337. 

Annotation: — ConBd. Van Oppen v. Tredegars (1921), 37 

T. L. R. 504. 

101. Disposition for own benefit or that 

of another — Possession obtained fraudulently.] — 

Though a fraudulent vendee may be sued in trover 
by the vendor, yet the right of action does not exist 
against every person into whose hands the property 
may have passed subsequently. 

If G. obtained the goods from pltfs. by fraud, k 
sold them to defts., yet, if defts. were not privy 
to the fraud, they are not liable to the pltfs. in 
trover. 

G. bouglit cotton goods of pltfs. to the amount of 
£816, & they were afterwards sold by R. to defts. 
for £689. No transactions were shown between 
G. k R. : — Held : the connection between pltfs. 
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6 defts. were too remote to raise a cause of action, 
unless the Jury were convinced that G. obtained 
the goods originally by fraud, & defts. bought them 
under circumstances which must have convinced 
them that the goods were so obtained. — Sheppard 
V. Shoolbred (1841 )» Oar. & M. 61, N. P. 
Annotation : — Reid. White v. Garden (1851), 10 C. B. 919. 

102. Possession obtained innocently.] 

— Any person who, however innocently, obtains 
possession of the goods of a person who has been 
fraudulently deprived of them, & disposes of them, 
whether for his own benefit or that of any other 
person , is guilty of a conversion. Where, therefore, 
B. had fraudulently obtained cotton from P., 
IJ., whose ordinary business was that of a cotton 
broker, & who was utterly ignorant of the fraud 
of B., purchased it from B. in the belief & exxjecta' 
tion that M., one of hLs ordinary clients, would 
accept it, M. did afterwards accept it, though 
11. only received from M. a broker’s commission 
A not a trade profit on the sale : - field : in this 
instance 11. had made himself a principal, & by 
transferring the cotton to M. liad committed an 
act of conversion, which made him liable in trover 
to P., the real owner of the cotton. IIollinh v. 
Fowler (1875), B. B. 7 11. L. 757 ; It B. .1. Q. B. 
169; B. T. 73; 40 J. P. 53, 11. L, ; aff(j. 
S. C. .'luh nom. Fowijdr r. Hollins (1872), B. K. 

7 Q. B. 616, Ex. Ch. 

Annotations : — Apld. Gochrane v, Ilyiiiill (1879), 40 L. T. 
744. Consd. Oclanoy v. WalliR (1884), 15 Cox, C. C. 525. 
Distd. Turner v. Hockey (1887), 5(5 L. J. Q. B. 301. Consd. 
Barker t\ Furlong, 11891J 2 Ch. 172 ; Consolidated Co. v. 
Curtis, 11892) 1 Q. B. 495. Apld. Winter v. Bancks 
(1901), 84 L. T. 50i. Consd. tfnderwood v. Bank of 
Jiiverpool, Same v. Barclays Brink, [1924] 1 K. B. 775. 
Reid. England v. Cowloy (1873), J.. It. 8 Exeh. 126; 
Hiort V. Bott (1874), 30 L. T. 25 ; Arnold r. Cheque Bank, 
Arnold V. City Hank (1870), 1 <\ P. D. 578 : idndsay v, 
Cundy (1870), 1 {). B. D. 318 ; Ircdale v. Kendall (1878), 
40 L. T. 302 ; Glyn Mills, Currie r. Kant & West India 
Dock (’o. (1880), 0 Q. H. D. 475 ; McEiitiro v. l^otter 
(1889), 22 Q. B. D. 438; Now York BreworieH Co. v. 
A.-G., [18991 A. C. 02 ; Dldinhetm v. Loudon & Wost- 
uilustcr Bank, [1900] 2 (3h. 15 ; MaiiBeLl v. Valley Printing 
Co., [1908] 1 Ch. 507 ; Morison v, London County & 
Westminstxir Bank. [19H] 3 K. B. 356; London & 
Montrose Shipbuihilng & llcpairing Co. v. Barclays Bank 
(1925), 31 Com. Cas. 67. 

103. Repudiation of right of owner.} —IIeald 
V. (’arey, No. 95, ante. 

104. ,J — mere refusal by deft, to deliver 

to pltf. a chattel of his whicli is on deft.’s promises, 
is not evidence of a conversion ; but a denial 
by deft, of pltf.’s right to it, or a refusal by which 
deft, exercises a dominion over the chattel is. 
Wilde v. Waters (1855), as reported in 24 B. J. 
(\ P. 193. 

Annotations : — Mentd. Re Garwan, Kx /i. Barclay (1855), 5 
Do G. M. & G. 403 ; Walmsloy v. MUne (1859), 7 C. B. N. S. 
115; Holland v. Hodgson (1872), L. H. 7 C. P. 328; 
Chldley v. West Ham (1874), 32 L. T. 486. 

105. .] — Bancashire & Yorkshire Hy. 

Co., Bondon & North Western Ky, Co. & 
Grabser, 1.TD. V. MacNicoll, No. 99, ante. 

106. Defendant claiming right to goods In 

hlinself.l — (1) If a person detains goods under any 
claim or interest in himself, so as to deprive the 
person entitled to the possession of them of his 
dominion over them, it is a conversion. 

F., being in possession of a billiard table, which 
pltf. had lent to him on hire by bill of sale assiracd 
the goods in his house, &> with them the billiard 
table, to deft. Deft, took possession, but did not 
remove the table. I*ltf. demanded the table. 
Deft, desired to see the writing under which it 
was lent to F. On the following day pltf.’s son 
produced the document upon which an agreement 


for the sale of the billiard table, wluch had not 
been carried into effect, was indorsed. Deft, 
was at first willing to give up the table, but 
subsequently wished to consult his attorney. 
Pltf. refused to permit deft, to have a copy of the 
document, & gave him notice that he would call 
for the table on the following day at 12 o’clock. 
Accordingly at that hour pltf. called & saw deft.'s 
man, but did not get the table, the room in which 
it was being locked. The table was afterwards 
seized by F.’s landlord for rent. In an action for 
trover by pltf. for the table : — Held : there was 
evidence from which the jury were warranted in 
finding a conversion of the table by deft. 

(2) Ho, notwithstanding that deft, might have 
given directions to his man to give up the table 
when called for, such directions not having been 
communicated to pltf. Qu. : whether deft.’s 
taking x^ossession of the table under the bill of sale 
was not a conversion. 

(3) There is no more common cause of action 
than where an owner of goods complains that 
another lias wrongfully taken iiossession of them. 
The law has provided four forms of action aiiiili- 
cable to such a state of things, (a) The action of 
trespass, which appears more immeciiately directed 
to the taking of a man’s property out of the posses- 
sion of the owner; {b) the action of reiilevin in 
respect of goods taken but restored to the owner by 
process of law. But at common law the more 
direct remedy for the recovery of possession, or 
damages, where a chattel was detained from the 
owner, was the action of detinue. There existed, 
however, an objection to that action, which was 
that deft, was entitled to wage his law, & the 
consequenee was, that deft, in an action of detinue, 
by himself swearing to the non-existence of the 
cause of action, could at once defeat pltf. In 
consequence of this, the cts. of law, in very eaidy 
limes, invented the action of trover. They 
Xiermitted pltf. to state that ho lost goods which 
lie never lost, & that d(‘ft. found goods wliich ho 
never found, ^ tliat deft, converted the goods so 
found to his own use. The cts. took upon them- 
selves to x^rohibit deft, from denying either the 
averment of the losing or the finding by deft. ; 

thus they gave an ac'tion, a species of action on 
the case, in which deft, could not wage his law. 
That, I believe, was the origin of the action of 
trover — an action devised for the purpose of 
preventing xdtfs. from being defeated by the wager 
of law. The origin of the action of “ indebilatus 
OAsumpsii ” was the same. For the purpose of 
preventing the wager of law in an action to recover 
a debt, the cts. devised the action of “ indebiiaUjui 
wherein it was alleged that deft, was 
indebted to pltf., &; being so indebted, he x^romised 
to x>a'y debt, but broke his promise. This 
was an action on the case, & wager of law could not 
be made. This, I believe was the true origin of the 
action of trover, &, in my judgment, we ought to 
extend its operation to all cases where a right 
of action in detinue properly exists, & not throw 
difficulties in the way of a man’s recovering where 
his goods are wrongfully detained (Martin, B.). — 
Burrougiies V. Bayne (I860), 5 H. & N. 296 ; 
29 B. .B Ex. 185 ; 2 J.. T. 16 ; 167 E, K. 1196. 


Annotations: — As to (1) Apld. PlUot v. WlUtinson (1863), 
2 H. 8c C. 72. Consd. Hollins v. Fowlor (187M, L. R. 7 
H. L. 757. Apld. Clajiion k. Lo Roy, [1911] 2 K. B. 1031. 
Refd. Hilbery v. Hatton (1804), 3 New Rop. 670 ; Hiort 
r. L. & N. W. Ry. (1879), 4 Ex. D. 188. As to (3) Rdd. 
Hollins V, Fowler (1875), L. H. 7 H. L. 757 ; Consolidated 
Co. V. Curtis, [1892] 1 Q. B. 495. 


i. Repndiation of right of owner.] 103 ii. .] — There ib no conversion to tlio possession. —M ahsh ALL r. 

V, Block (1885), 11 O. R. whore there is detention not adverse Dibble, [1920] N. Z. L. R. 497. — 

90. — CAN. to the owner or other person entitled N.Z. 



472 


Trovek and Detinue. 


Sect. 1. — WJiat amounts to conversioyi: Sub-sects. 1 
iSb 2, A . (g).] 

107. Act ot physical control.] — Wortley v. 
Campling, No. 130, post. 

108. .] — A. having sold to B. some growing 

trees, B. entered to cut them down, whereupon C. 
who was on the land as a trespasser, served B. 
with a notice not to fell any of the timber. B. 
having desisted in obedience to the notice, C. 
subsequently rut down a tree, but left it upon 
the ground, & did not further interfere with it : — 
Held : C. not having detained or exercised any 
physical control over the felled tree when it was 
severed, from the soil, had not been guilty of a 
conversion of it, notwithstanding the notice, which 
was not an assertion of title to a chattel, but a . 
claim of dominion over the tree before its severance ' 
from the realty. — Bird v. Bond (1803), 1 New Rep. 
iU. 

109. .] -Bdelstein V. Schuler Co., No. 

98, ante. 

110. .] — Pllf.s., who were carriers, delivered 

ceilain goods by mistake to a wrong lirm, Ac defts.’ 
managing director, who happened to see the 
goods, claimed tliem as the i)roperty of defts. Ac 
purported to sell them to the firm to whom they 
had be(m delivered by mistake : — Held : although 
defts. had not i)]iysically dealt with the goods 
pltfs. had a good cause of action for conversion. — 
Van Oppen Ac CV)., Ltd. v. Tredegars, Ltd. 
(1921), 37 T. L. R. 501. 

111 . _ — Necessity for complete exclusion of 
owner.] — England v. Cowxey, No. 100, ante. 

112. — — - .] — H loRT V. Bott, No. 221, post. 

113 . Representation of possession not suffi- 

cient.] — An advice note sent by a railway co. to 
a consignee of goods is not such a representation 
of the possession by them of the goods as will, 
without evidence of a custom to do so, (‘ntitlo the 
consignee to act ui)on it in t Ik* way of reselling the 
goods ; nor will it, in the abst'uce of wilful mis- 
statement or culpable negligence, leading proxi- 
mately to the conRign<‘(‘’s sulTeririg loss, estop the 
CO. in an action of trover from denying that they 
in fact ever had the goods, although the consignee 
liad paid th(‘m the carriers’ charges in respect of 
them. 

Trover by estoppel will not lie upon any rej^re- 
sentation of the possc'ssion of goods, if, in fact, tin* 
goods were never at any time in defts.’ possession. 
— Carr v. J^ondon Ac North Western Ry. (’o. 
(1875), L. R. 10 (\ P. 307 ; 4i h. J. 0. P. 109 ; 
31 L. T. 785 ; ;0) ,1. P. 279 ; 23 W. R. 747. 
Annotations : — Consd. Seton r. Lafone (1S87), 19 Q. B. I). 
68 ; L. ^c Y. Ry., 0. U N. W. Ry., A" Grachcr v. MacNic*oll 
(1918), 88 L. J. K. R. 601. Refd. Farnieloc v. Rain (1876), 

1 C. P. D. 44.'i ; JoBopb v. Webb, Joseph i\ Lyons, Joseph 
r. Pidcock, Joseph r. Jones (1883), Cab. Sc Kl. 262 ; 
Gillman, Spencer u. Carbutt (1889), 61 L. T. 281 ; Touikin- 
Hon r. Rallds (Jonsolidated Co., 1 1 891 J 2 Q. R. 614. Mentd. 
Johnson V. Oedlt Lyonais, Johnson v. Blumenthal (1877), 
47 L. J. Q. B. 211 ; Harris v. Truman (1881), 7 g. B. D. 
340; Coventry r. G. K. Ry. (1883), 1 1 Q. R. D. 776; 
Manchester Oldham Rank r. Cook (1883), 19 L. T. 67 J ; 
Barn6»tts, Iloares v. South l^ondoii Tram. Co. (18861, 2 
T. L. R. 818 ; Proctor v. Beimls (1887), 36 Ch. D. 740 , 


Low V. Bouvorle, 1 1891} 3 Ch. 82 ; Sarat Chunder Doy v. 
Gopal Chunder Lala (1892), 8 T. L. R. 732 ; Jie Bentley 
6c Yorkshire Brevvorios, Ejt p. Harrison (1893), 69 L. T. 
204 ; Foster v. Tyne Pontoon & Dry Docks Co. & Ren* 
wlok (1893), 63 L. J. Q. B. 30 ; Dixon D. Kennaway, 11900] 
1 Ch. 833 ; Whitechurch v. (^avanagh, 11902] A. C. 117; 
Comltti V. Maher (1905), 94 L. T. 138 ; Cor^ania Navlera 
Vasconzada v. Churchill & Sim, Same v. Burton, 11906] 

1 K. B. 237 ; L. & N. W. Ry. v. Hudson, [1920] A. C. 324 ; 
Colley V. Overseas Exporters, 1919, Ltd., 11921 J 3 K. B. 
302 ; Dominion Coal Co. v. Maskinoiijfe S.S. Co., [1922] 

2 K. B. 132 ; Bradford v. Price (1923), 92 L. J. K. B. 871 ; 
Jones (Holloway) v. Woodhouso, [1923] 2 K. B. 117. 
Refusal after demand.] — See Sect. 2, post. 

114. Negotiation for unauthorised sale of broker.] 
—Edelstein V. Schuler & Co., No. 98, ante. 


Sub-sect. 2. — ^Acts Amounting to 
Conversion. 

A. Taking. 

{a) In General. 

115. Wrongful taking.] — A wrongful taking is 
sufficient to support a count in trover, without 
proving a subsequent d<*maiid & refusal. — 
Crainger V. Hill (183S), d Bing. N. C. 212 ; 1 
Arn. 42 ; 5 Scott, 501 ; 7 L. J. C. P. 85 ; 132 E. R. 
769 ; sid) nom. Granger v. Uill, 2 Jur. 235. 
Annotations : — Refd. Powell v. Hoy land (1831), 6 Exch. 67 : 

Warner v. Riddiford (1858), 4 C. B. N. S. 180. Mentd. 

De Medina v. Grove (1847), 10 g. B. 172 ; Parton v. Hill 

(1864), 4 New Rep. 103; Assets Development Co. r. 

Close (No. 2) (1901), 46 Sol. Jo. 12 ; Giblan v. National 

Amalgamated Labourers’ Unioi) of Great Britain & Ire- 
land, [1903] 2 K. B. 600. 

116. Necessity for intent to convert — To use 

of taker or third person.] — Trover for two horses. 
It appeared at the trial that deft, was the manager 
of a ferry from B. to L. A that pi If. embarked on 
board deft.’s ferry boat at B. having with Jiim 
the horses in question, for the carriage of which 
ho had paid tlie usual fare. When deft, came on 
board, it having been suggested that pltf. had 
behav(‘d imi)roperly on board, he, deft., told pltf. 
lie would not carry tlie liorses over the water, A 
that ho must take them on shore*. Pltf. refused to 
do this, & deft, took tlnun from pltf. A put them on 
shore, Ac they were conveye‘d to an hot(‘l lR*pt by 
deft.’s brother. Pltf. remaine'd on board Ac was 
conveyed over the water. On the following day 
pltf. S(‘nt for the horses, but they were not delivered 
up ; a message was, liowever, afterwards sent to 
pltf., tliat he might have the horses on sending for 
them Ac paying foj* their keep, but that if he did not 
send for them, they would be sold to pay the 
expenses. The latter was accordingly done, Ac 
this action was brought. Tlie defence set up was, 
that pltf. having misconducted himself on board, 
the Jiorscs were put on short* in order to get rid 
of pltf. by inducing him to follow them. 

The judge, in summing up, told the jury that 
deft, by taking the horses from pltf. & turning 
them out of the vessel, had been guilty of a con- 
version, unless they thought pltf.’s conduct 
justified his removal from the steamboat, Ac he 
had refused to go without his horses ; — Held : 


107 i. Act of physical control .] — 
SMrm V. WmTE (1879), 18 N. B. 11. 
(2 P. & B.) 443.— CAN. 

107 ii. .]- Dickey r. McCaul 

(1887), 14 A. R. 166.— CAN. 

Ill i. Ntt(S6ity for 'complete 

.exclusion of oumcr.] — Rouukk r. Union 
Insurance Co. (1894), 23 S. C. R. 314. 
—CAN. 

Ill ii. .] — Centre Star 

Mining Co., Ltd. v. Roshland- 
Kootbnay Mining Co., Ltd. (1903), 
11 B. C. R. 231 ; 2 M. M. Caa. 271.— 

CAN. 


g. .Stccssily for intention to conicrt.] 

— Donald v. Fulton (1008), 39 

N. B. Ii. 9 ; 3 E. L. K. 64 ; 6 E. L. R. 
397.— CAN. 

h. .] — Long v. Smiley (1913), 

24 O. W. R. 826 ; 4 O. W. N. 1432 ; 
12 D. L. R. 61.— CAN. 

PART II. SECT. 1. SUB-SECT. 2.— 
A. (a). 

116 i. Wronfffvl taking. ]— Hughes v. 
SUTHERI^AND (1842), 8 N. B. K. (1 
Kerr) 674.— CAN. 

11511. .] — M'MiLLAN V. RlTCTIlE 


(1851), 7 N. B. R. (2 All.) 242.- CAN. 

115 ill. .] — ClJlHKE V. WlNNU*EG 

CORPN. (1870), Temp. Wood, 60.— CAN. 

116 iv. — If a person makes an 

ogrt'cmcnt concerning goods, & In 
fraud of that agreement takes poshcb- 
sion of them, it is a convcnslou. — 
M’Kekver V. M’Kain (1846), Bl. D. 
& Osb. 80.— IR. 

116 V. .] — Ncotama V. N'cume 

(1893), 10 8. C. 207 ; 3 C. T. R. 261.— 

— S. AF. 

k. Thresher's lien — Excessive 

quantity of grain taken,] — Strongman 
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this amounted to a misdirection, as a mere wrong- 
ful asportation of a chattel docs not amount to 
a conversion, unless the taking or detention of the 
chattel is with intent to convert it to the taker’s 
own use, or that of some third person, or unless 
the act done has the effect either of destroying or 
changing the quality of the chattel. — Fouldes v, 
Willoughby (1841), 8 M. & W. 540 ; 1 Dowl. 
N. S. 86; 10 L. J. Ex. 364; 5 Jur. 534; 151 
E. Ji. 1153. 

Annotations : — Consd. Oroiicli v. G. N. (18r>0), 11 Exch, 
742. Apld. BurroughoB v. Bayne (1860), 5 H. & N. 206. 
Refd. Needham liawbone (1844), 0 Jur. 274 ; Edmonson 
V. Nut tall (1864), 17 C. B. N. S. 280 ; Hllbeiy v. Hatton 
(1864), 3 New Bep. 671 ; England v. Cowley (1873), L. B. 
8 Exch. 126 ; Homns v. FoAvlcr (1875), L. It. 7 11. L. 7.57 ; 
Moritt y. N. E. Ky. (1876), 31 L. T. 94. 

117. Effect of redellvery.] — 11utj.and’s 

((kiUNTESS) Case (1597), Moore, K. B. 266 ; 1 
Boll. Abr. 5 ; 72 E. B. 571. 

Annotation '^ ; -Refd. Lemasons U Dickson’s Case (1626), 
roph. 189; Jones v. Morley (1697), 12 Mod. Itep. 1.59; 
Evans v. Lewis (1835), 3 Dowl. 819 ; Moon w Haphaol 
(1835), 1 Hodg. 289 ; Hoald a. Carey (1852), 21 L. J. C. P. 
97 ; Hemming v. Hale (1859), 7 C. B. N. S. 487 ; Edmon- 
Hon i\ Nnttall (1864), 17 C. B. N. S. 280. 

118. Putting money Into bag.J — By receiving 
money, <Sc putting it into a bag, the property is 
altered, <Sc detinue will li(‘ for it. — Cakter v, 
Hiiepiierd (1698), Comb. 475 ; 5 Mod. Bep. 398 ; 
12 Mod. Bep. 189 ; 2 Salk. 507 ; 90 E. B. 600 ; 
8uh nom. Canter v. Shepheard, 1 Ld. Baym. 
330. 

119. Wrongful seizure by officer— Seizure of 
game by constable.] — In Boaehirig Prevention 
Act, 1862 (c. 114), s. 2, “the value” of the 
game which is to be restored to an innocent person 
from whom it has been taken by a police oflicer, 
in pursuance of the power of seizure given by the 
sect., moans the value of tlie game at the time of 
the termination in favour of the innocent jierson 
of proceedings subsequently taken against him 
by the police officer under the piovisions of the 
st‘ctioii, & not the value of the game at the time 
it was seized. 

A police officer seized certain partridges’ eggs 
in accordance with the provision of Poaching 
Prev(*ntion Act, 1862 (c. 114), s. 2, under whicli 
partridge's’ eggs are “ game,” but subsequently 
took out a summons against the person from wdiom 
he seized them, charging him before justices with 
an offence against Game Act, 1831 (c. 32), s. 24, 
which contains no power of seizure. A conviction 
under the summons was on a case stated by the 
justices, quashed. By order of tlie justices the 
eggs were destroyed Held : the ])olico officer 
was liable for the value of the eggs at the time they 
were seized in an action founded on trover, 
inasmuch as it is a condition subsequent to any 
steps that a police officer takes under I\>aching 
Prevention Act, 1862 (c. 114), s. 2, that he should 
continue to proceed under that section in order to 
be entitled to its protection. If he seizes game 
with a bond fide intention of acting under Poaching 
Prevention Act, 1862 (c. 114), s. 2, but subse- 
quently proceeds under a different statute his act 
of seizui'c is thereby rendered unlawful & he 
becomes in law a trespasser.— Stowe v. Benstead, 
[19091 2 K. B. 415 ; 78 L. J. K. B. 837 : 101 L. T. 
38 ; 73 J. P. 370 ; 25 T. L. B. 546 ; 53 Sol. Jo. 
543, I). C. 


Customs officer.] — See Bevenue, Vol. 

XXXIX., pp. 222, 223, Nos. 26-32. 

Sheriff.] — See Sub-sect. 2, A. (c), post. 

120. Taking possession of effects of testator — Ap- 
pointment as executor revoked.] — Where an ex or. 
had obtained probate of a will, with notice that 
testator had made a subsequent will, appointing 
anotlier exor., & he acted by taking possession of 
testator’s effects : — Held : the exor. under the 
second will, who had obtained probate might 
maintain trover for the effects so taken possession 
of. — Woolley v. Clark (1822), 5 B. & Aid. 744 ; 
1 Dow. & By. K. B. 409 ; 106 E. B. 1363. 

Annotations .‘—Refd. Morgan v. ’J’homaB (1853), 8 Exch. 302 : 

Thompson v. Harding (1853), 22 L. J. Q. B. 448 ; Boxali 

V. Box'all (1884), 27 Ch. J). 220 ; Ellis v. EUis (1905), 74 

L. J. Ch. 290 ; IlewBon v. Shelley, [1914] 2 Ch. 13. Mentd. 

Welchman v. Sturms (1849), 13 Q. B. 552 ; MeyappaChotty 

V. Siipramanian Chetty, 11916] 1 A. C. 603 

121. Taking excessive toll.]— Wliere a person 
entitled to toll of a commodity, wheat, for instance, 
takes more tlian he is entitled to, an action of 
trover lies against him for the excess, although the 
part lawfully taken be mixed up with the excc.s.s. — 
Norman v. Bell (1831), 2 B. & Ad. 190 ; 9 
L. J. O. 8. K. B. 177 ; 109 E. B. 1114. 

Annotation : — Re!d. Batchelor v. Vyso (1831), 4 Moo. & S. 

552. 

122. Removal of virgin soil by tenant.] — If a 

tenant of land, during iiis tenancy, remove a 
dung heap, At, at the time of liis so doing, digs into & 
removes virgin soil that is beneath it, the landlord 
may maintain either trespass de bonis asportaiis 
or trover for the removal of the virgin soil. 

I am of oxhrdon that, if a tenant, during the 
tenancy, remove virgin soil, it becomes by opera- 
tion of law the peisonal propel ty of the landlord 
(Parke, B.). ' IIiogon r. Mortimer (1834), 6 
C.& P.616; 172E.B. 1389, N.P. 

123. Taking under threat - Sufficiency of 

duress.] — ^Pltf. being lawfully possessed of certain 
bills of exehangc' given him by D., a trader, deft., 
acting on behalf of rreditoi s of 1)., who had taken 
jn'oceedings to make him bkx^t., came to x)ltf. when 
ill in bed, A; demanded the bills, «k, on pltt.’s refusal 
to give them ui), told him that if he did not the 
exi)cnse of the bkiicy. would fall on him, ^ the 
comr. would be very severe with him. Pltf. was 
much agitated, delivered up the bills. Pltf.’s 
agent afterwards, while the bills were in deft.’s 
possession, informed him of tlit' circ'umstances 
under which they had been given to pltf., k, told 
him that he, deft., A his employers had no right 
to them ; but deft., notwithstanding, han(h*d 
them over to his einj)loyc'rs. In trover for the 
bills: — Held: (1) the original taking was not a 
conversion, inasmuch as tlu're was no such duress 
as would have avoided a contract, or have enabh'd 
pltf. to maintain trespass de bon 'is as}>ortcd}^ ; 
(2) deft, was guilty of a conversion by delivcuirig 
the bills to his cnqiloyers after notice of the facts. - 
Powell v. Hoyland (1851), 6 Exch. 67 ; 20 

L, J. Ex. 82 ; 16 L. T. O. 8. 309 ; 155 E. B. 456. 

124. Taking property of lunatic— For purpose of 
protection.] — The wife of a lunatic ordered the 
medical gentleman having the care of the lunatic 
to take from liim certain letters k papers, which 
was done accordingly Held : the medical 
gentleman was not liable in an action of trover 


r. Dow & Saskatchewan Western scrlino right over chaiUl.] Moiti r. v. Culloden (1858), 15 U. C. H. 582. 

Elkvatok Co., [19191 1 W. W. 11. 903 ; Avuthraman (1898), 1. L. K. 22 Mud. CAN. 

46 D. L. R. 691 ; 12 Sask. L. R. 140.— 197.— IND. p. Removal of seals — Seals panned 

Removal of crop — After sever- on ice fields — Abandxmment.] — Power 
eontrary to agreement — awee. 1 — McArthur v. Nieks, Ltd. t?. Jackman (1859), 4 Nfld. L. R. 333. — 
WUhoid notice.]— King v. Bulu Coal (1919), 45 O. L. R. 280 ; 16 O. W. N. NFLD. 

Mining Co. (1877), Knox, 389.— AUS. 16 ; 48 D. L. K. 45.— CAN. q. .] — If a party 

m. Removal for purpose of as- o. Removal of huildingd — Cleaver leave scale ecattored about on tho Ice 
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Sect. 1. — Wfuit amounts to conversion: Sub-secU 2, 

A. (g), (6) (c).] 

brought against Jiim subsequently by the lunatic. — 
Hill v. Philp (1852), 19 L. T. O. 8. 284. 

126. Removal of fixtures — By outgoing tenant.] 

— Pltf. purchased a farm from the devisees in trust 
of the father of deft., & the premises were conveyed 
by a deed, to which deft, was a party, as one of the 
devisees. Pltf. demised the premises to M. imme- 
diately after the conveyance, <k deft., who was in the 
occupation of the farm, at the time of the con- 
veyance, under a lease from the devisees, removed 
some rick staddles, a tlirashing machine, & a 
granarv from the premises after the dfimiso to 
M. The deed conveyed the land k all fixtures : 
the aiticles in question had been put on the land 
by deft. *8 father :~~}Ield : the removal of it [the 
granary] would not support a count for an injury 
to the reversionary estate of pltf., nor a count in 
trover. — Wjltriieak v. ('ottueli. (185:1), 1 3^. & 
H. 074 ; 22 L. .1. Q. D. 177 ; 20 L. T. O. S. 259 ; 
17Jiu*. 758; 118 K. K. 589. 

An'tU)lalUins : — Mentd. Elliott v. HlHb«)p (JHf>4), 10 Exch. 

40(1: Hollaiul r. Hodgwoii (IH7‘2), L. 11. 7 C. l\ 328; 

Ctildloy V. West Ham (1874 ), 32 Jj. T. 480 ; IIobHon v. 

Gorriugo, 11897] 1 Ch. 182; Monti r. Burnea, |1901] 1 

K. B. 205 ; Polo-Caicw r. Western Couutiea General 

Manure Co., 11920] 2 Cb. 97 ; Vaudeville Electric Cinema 

V. Muriset, 11923] 2 Cb. 74. 

126. Removal by tenant In common — Without 
knowledge of co-tenant.]-- JtmES v, Bjiown, No. 
434, post. 

127. Removal of goods by assignee In bank- 
ruptcy.] — Pltf. agreed with K. to purchase from K. 
100 out of 200 quarters of barley wliich pltf. had 
seen in bulk k approved of ; & he paid part of the 
price. It was agreed that pltf. should send sacks 
for the barley, k that K. should fill the sacks with 
the barley, take them to a railway, place them 
upon trucks free of cliarge, k send thorn to pltf. 
]Mtf. sent spcks enough for a |)art only of the 100 
(luarteii? ; these K. filled ; k K, also endeavoured 
to find trucks for them, but was unable to do so. 
Pltf. repeatedly sent to K. demanding the barley. 
K. iinaily detained it, k emptied the barley from 
the sacks back into the bulk. K. having become 
bkjd-. after he had em])tied the barley from the 
sacks into the bulk, tS: deCts., his assignee, having 
removed tlie whole together : — Held : this was a 
conversion, by tho assignee, of all the barley, if 
any, whicli, by the putting it into the sacks, had 
become pltf.’s property. — A lduidge v. .Johnson 
(1857), 7 K. k H. 886; 20 L. J. Q. B. 290; 3 
Jur. N. S. 913 ; 5 W. Li. 703 ; 119 K. B. 1470. 
Annotations : — Apld. Langton r. Higgins (1859), 4 H. & N. 

402. Consd. Jeuncr v. Smith (1869), L. 11. 4 C. 1*. 270. 

Apld. Ogg V. Shntor (1875), 44 L. J. C. V. 161. Refd. 

Anderson v. Moricu (1876), 1 Ai>p. Cas. 71 3. Mentd. 

HeUbutt Hickson (1872), ].. H. 7 C. V. 4 38. 

128. Sailing with goods — Without giving bill 
of lading.] — Pltf., a salt merchant at lAverpool, 
was in the habit of shipping cargoes of salt there 
for M., a merchant in London, on board vessels 
chai’tered by M., charging him a commission in 
addition to the price, & getting bills of lading 
making the salt deliverable to his order, which 
bills of lading he sent with the invoice & a draft 
at four months to M. In Nov. 1863, M. chartered 
the ship “ S. P.,” belonging to defts., to carry a 
cargo of salt from liivcrpool to Calcutta, — freight 
to be ijaid ono-third by freighter’s acceptance at 
four months from tho sailing of tho vessel, the 
remainder on delivery of the cargo at Calcutta,. 


Pursuant to instructions from M., pltf. proceeded 
to load the “ S. F.,” & had shipped 1,007 tons, for 
which he took the mate’s receipts, in his own name, 
when he learned that M. had stopped payment. 
He thereupon refused to load any more, k defts. 
filled up the loading themselves. Pltf. then pro- 
duced to defts. the mate’s receipts for the 1,007 
tons, k demanded a bill of lading for that quantity, 
making it deliverable to his order. This defts. 
refused, k the vessel sailed with the salt on board : 
— Held : it was properly loft to the jury to say 
whether or not pltf . put the salt on board the ‘ ‘ 8. F.” 
with the intention of passing tho property therein 
to M. ; &, the jury having found that pltf. did not 
intend to pass the propei^y to M., tho sailing from 
3 Liverpool without giving pltf. a bill of lading in 
exchange for the mate’s receipts, as demanded, 
was a conversion ; k the proper measure of dam- 
ages was, tJie value of tho salt at Liverpool at the 
time of sailing. — Falk v. Fletcher (1866), 18 
C. B. N. S. 403 ; 6 Now Bcp. 272 ; 34 I.. J. C. P. 
146 ; 11 ,lur. N. S. 176 ; 13 W. IL 346 ; 144 E. Ti. 
501. 

Annotations : — Consd. Jouos v. Hoiafb (1879), 5 Ex. H. 115. 
Reid. Gabarion v, Kreeft, Krecft v. Tbompsou (1875), 
L. K. 10 Exoli. 274 ; Cassaboglou v. Gibb (1883), 11 
Q. B. 1). 797. 

129. Leaving man In possession — Goods in cart.] 

— Trespass for stopijing k turning back pltf.’s 
cart, k seizing k converting the goods in it. Plea, 
not guilty, as to converting the goods ; judgment 
by default, as to stopping k turning back the cart. 
Evidence, that deft, had authorised the stopping 
k taking back the cart, & saying to a man, that he 
left him in possession. Tho judge thought this 
not sufficient evidence of the conversion of the 
goods ; k, therefore, the jury found a verdict for 
cleft, upon the issue ; k gave nominal damages 
on tho judgment by default : — Held : to be right. 
— Hopkins v. Ainsworth (1831), 9 Ju .1. O. 8. 
K. B. 71. 

130. Picking fruit from overhanging branches.] — 

Mills v. Brooker, No. 68, emte. 

(6) Taking by Way of Distress. 

SeCy (jenerallyy Distress, Vol. XVIIl., pp. 254 
ct seq. 

131. Intermeddling with goods distrained.] — 

Gomkrsall V. Medgate (1610), Yelv. 194 ; 80 
E. IL 128; sub noni. Gomkrsale v. Wayts, 
Pro. Jac. 265 ; sub nom. Hewet v. Nokherow, 
1 Biilst. 62. 

Annotation:— Refd. Clark v, Gilbert (1835), 2 Scott, 520. 

132. Sale of goods distrained — Without removal 
from premises — After irregular notice of replevy.] — 

The sale of goods under a distress, after service of 
1 an irregular notice of replevy, without removing 
the goods oil* the premises, is not a conversion. — 
CucKsoN V. Winter (1828), 2 Man. k By. K. B. 
313 ; 6 L. ,r. O. 8. K. B. 309. 

After notice of assignment to third party.] — 

See Distress, Vol. XVIIl., p. 364, No. 914. 

133. Taking inventory of goods — Notice that 
goods distrained.] — Where defts. meddled with & 
took an inventory of pltf.’s goods k gave him 
notice they had distrained them : — Held : there 
was sufficient evidence to go to the jury of a con- 
version of the goods to deft.’s own use. — Neilau 
V. llANNY (1849), 2 Oar. & Kir. 710, N. P. 

134. Seizure of part in name of whole.] — 
Bleasdale V. Atkinson (1860), 15 L. T. O, 8. 207. 


fields witliout any reaeonable hope of 
reooverlnfi: them, & they arc taken by 
another party, tho origrlnal o>vner has 
i\o remedy a^nnt tho party so to king 
the seals. — Noel v. warren (1861) 


4 Nfld. L. R. 667.— NFLD. 

r. RemovcU of iind)€r — Licence on 
Oroum lands — Removal off limits of 
licence .] — person having a licence 
from tho Crown to out timber on Crown 


laud cannot maintain trover against a 
wrongdoer for timber cut & carried 
away by the latter from off the limits 
of the licence. — Kerr v. Connell 
(1836), 2 N. B. R. (Ber.) 233.— CAN. 
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Seizure of goods not in inventory .] — See Dis- 
TBK88, Vol. XVIII., p. 339, Nos. 739, 740. 

Illegal, irregular & exoessive distress.] — See, 
generally. Distress, Vol. XVIII., pp. 393, 394, Nos. 
1361-1369. 

Taking distress damage feasant .] — See Distress, 
Vol. XVIII., pp. 447-449, Nos. 1838-1843, 1852- 
1867. 

Wrongful seizure by revenue officer .] — See 

Revenue, Vol. XXXIX., pp. 222-223, Nos. 20-32. 

(r) Taking in Execution. 

See, generally, Execution, Vol. XXI., jip. 407 
et seq, 

185. Wrongful execution — Seizure of property of 
third party.]— S aunders v. Powell (1004), 1 
Sid. 183 ; 1 Keb. 093 ; 82 E. R. 1046 ; nuh noyn. 
Sanders v. Powell, 1 I.cv. 129. 

Annotations : — Consd. Adamson v. Jurvls (1827), 4 Biug. 6G. 

Mentd. K. v. Lawley (1731), 1 Bam. K. B. 459. 

136 . action of trover it 

api^eared tliat defts., acting as constables, under a 
warrant of justices, autlinrising tliom to levy the 
sum of £3 18s. Or/, ontiie goods of a publican for 
church rates, proceeded to his house, & in the 
cellar said they seized four dozen of wine, & 
refused to go out of it until the sum demanded was 
paid, but did not manually touch or take posses* 
sion of any portion of the wine, which was in a 
large binn : — Held : there was a sufficient con- 
version. — W ortley V. Campling (1847), 11 J. P. 
390. 

137. Sale by bailiff.]— Where, under 

an execution in the county ct., goods of which the 
owner is entitled to take possession are seized & 
sold by the bailiff, the bailiff is liable in trover at 
the suit of the owner. 

Goods were seized by the high bailiff in execution 
of a judgment recovered in the county ct., which 
were not the property of judgment debtor, but had 
been let to liim by claimants under a hire pui’chase 
agreement. The goods were sold by the high 
bailiff & possession delivered to the purchasers. 
T'he hire-purchase agreement provided that if the 
goods were taken in execution claimants might 
without previous notice terminate the hiring & 
I’e-take possession. Claimants did not know of 
the seizui’c until after the goods had been sold & 
possession delivered to the purchasers, when they 
served nptice upon the high bailiff that the goods 
belonged to them, claimed damages from him for 
conversion : — Held : as at the time of the sale 
claimants were entitled under the agreement to 
retake possession of the goods, the sale was an 
act of conversion as against them for which they 
could maintain trover against tlic high bailiff.— 
.Telks V. Hayward, [1906] 2 K. H. 460 ; 74 L. .T. 
K. R. 717; 92 L. T. 692; 63 W. R. 686; 21 
T. L. R. 627 ; 49 Sol. Jo. 685, D. C. 

.] — See Execution, Vol. XXI., pp. 643-546, 

Nos. 1186-1191, 1202, 1203; Sheriffs, Vol. 
Xlff., pp. 116, 117, Nos. 742-745. 

138. Attachment of goods In hands of garnishee.] 
— Senihle : the attaching by process from the 
Sheriffs Ct. in London of property in the hands of 
the garnishee is not such a conversion as will enable 
the owner to maintain trover. — ^M allalieu v. 
Laugher (1828), 3 C. & P. 551 ; 172 E. R. 641, 


ISO. Seizure of fixtures — Execution against lessee 
— ^Fixtures assigned to plaintiffs.] — A tenant’s 
right to things affixed to the freehold is at an end 
if he omits to detach them during his term or posses- 
sion ; & he cannot afterwards treat them as 

chattels, in an action of trover brought against the 
sheriff, for taking them under a writ of fi. fa. 

Accordingly, where the lessee of certain collieries, 
assigned goods & chattels, & engines partly affixed 
to the freehold, to pltfs., & the lessor afterwards 
took possession of the collieries & engines, by 
reason of a forfeiture : — Held : pltfs. could not 
maintain an action of trover against the sheriff, 
who had taken the engines under a fi. fa. against 
the lessee, inasmuch as the latter had not detached 
them dming the continuance of his possession. — 
Minshall V. I^OYD (1837), 2 M. & W. 450 ; Murp. 
& H. 125 ; 6 L. J. Ex. 115 ; i Jur. 386 ; 150 E, R. 
834. 

Annotations : — Apld. Macklntobb v. Trotter (1838), 3 M. & W. 
181 : Weeton v. Woodcock (1840), 7 M. W. 14. Consd. 
Wilde V. Waters (1855), 1« 0. B. 037 ; Gough v. Wood, 
fl894J 1 Q. B. 713. Reid. Elliott v. Bishop (1854), 10 
Exch. 490 ; Walmsley v. Milue (1859), 7 C. B. N. S. 115 ; 
lie Roberts, Ex p. Brook (1878), 10 (3h. D. 100 ; lie Do 
Falbc, Ward v. Taylor, [1901] 1 Ch. 623. 


140. Effect of bankruptcy of debtor.] — (1) The 

words “ fraudulent & void as against the assignee 
of such” persons contained in Judgments A cl, 
1837 (c. 110), s. 59, do not mean fraudulent Si 
void absolutely, but only as to the assignee, so that 
a transaction forbidden by that sect., A declared 
” fraudulent & void as to the assignee,” may be 
valid as to other persons. 

Where therefore F., a debtor, intending to peti- 
tion the Insolvent Debtors’ Ct., voluntarily gave 
Y., one of his creditors, a warrant of attorney on 
which Y. entered up judgment & issued execution, 
& the sheriff seized & sold the goods ; & E. after- 
wards presented his petition, & an assignee was 
appointed : — Held : the assign(‘e could not treat 
the transaction as void from the beginning, & 
maintain trover against Y., on an alleged wrongful 
conversion at the time of the seizure. 

(2) The assignee brought trover, alleging in the 
first count, that the creditor Y. wrongfully deprived 
F. of the goods. Y, pleaded not guilty. So also the 
warrant of attorney So the execution under it. 
The assignee replied, that after Judgments Act, 
1837 (c. 110), So within three months before F.’s 
imprisonment, F., being in insolvent circumstances 
did, with the intent of petitioning the ct., etc., 
voluntarily, fraudulently, So contrary to the 
statute, charge his estate in favour of Y., a creditor, 
by means of a warrant of attonK^y, fraudulent So 
void within the statute, whereby Y. obtained 
execution, etc. : — Held : on this pleading trover 
was not maintainable against Y. — Young v. 
Billiter (1860), 8 n. L. Cas. 682 ; 30 L. J. Q. B. 
153 , 7 Jur. N. S. 269 ; 11 E. R. 596 ; sid) nom. 
Billiter v. Young, 3 L. T. 196, H. li., revsff. 
8. C. 8 uh nom. Billiter v. Young (1856), 6 E. & 


B. 1 ; 3 L. T. 196, Ex. Ch. 

Annotations : — As to (1) Reid. Marks v. Feldman (1870), L. B. 
5 Q. B. 275, Generally, Eefd. Topping v. Keysell (1864), 
33 L. J. C. B. 225 ; Hellbut v. Nevill (1870), L. B. 5 O. 1\ 


5 Q. B. 275, Gcncraifw, Beta. Topping r. neyseu 
33 L. J. C. B. 225 ; Hellbut v. Nevill (1870), L. B. 5 O. 1\ 
478. Mentd. Fltzmaurlce e. Bayley (1858), 4 Jur. N. S. 
506 ; Hollliurs worth v. White (1802), 6 L. T. 604 ; Clough 


141 , Creditor having notice.] — A sheriff 

had sold goods taken under an execution against 
A., at the suit of B., to B., who shortly before had 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (0). 

t. Wrongful execution — Improper 
^le,} — A. Issued an execution against 
B , under whloh a levy was made of 
B. 8 goods, but no sale, the execution 
bemg withdrawn. A second execution 
under another Judgment was issued 


by A. agalnat B., & the sheriff, after 
itolUag goods to satisfy that oxeciiuon, 
prooeoded to sell other goods of B. to 
satisfy him for fees on the flret exoci^ 
tlon i—IltUd : such sale by the Bbcrllf 
was a wrongful conversion, & 
would He.— MILLER V. Wbldon (1871), 
13 N. B. R. (2 Han.) 188.— CAN. 


a. ■ — Seizure of property of tenants 
in commonr—Only one tenant in coni' 
mon liahle.] — Pltfs. were owners, as 
tenants In common with M., of certain 
hay, grain & straw. The property was 
taken 60 sold by the sheriff under an 
execution e^ainst M., & ^os purchased 
by deft., who ro-sold part & used the 
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Sect, 1 . — What amounts to conversion : Sub-sect. 2, 

A. (c), <fc C,] 

received notice that A, had filed a petition for 
arrangement in the Ct. of Bkpey. under Bankrupt 
Act, 1849 (c. 106), s. 133. This petition was after- 
wards dismissed, & on the same day A. was duly 
adjudicated a bkpt., which made the filing of the 
petition for arrangement an act of bkpey. under 
sect. 76, from the time of filing the petition. In 
an action of trover by the assignees of A. against 
B. : — Held : they were entitled to recover, for B. 
had notice of an act of bkpey. prior to the sale to 
him, & tlxerefore the transaction was not protected 
under sect. 133. — Edwards v. Gabriel (1861), 

7 H. N. 520 ; 31 L. J. Ex. 113 ; 9 L. T. 201 ; 

8 Jur. N. S. 592 ; 10 W. 11. 95 ; 158 E. B. 578, 
Ex. Ch. 

Annotation H : — Reid. Birmingham Gaa Co. v. Adams (1870), 
19 W. H. 123. Mentd. Bothamloy v. Heyward (1862), 
8 Jiir. N. S. 1150 ; lit Boocock, 11916] 1 K. B. 810. 

.]~See Bankrputcy, Vol. V., pp. 824, 

825, Nos. 6996-7008. 

142. Evidence of conversion — Receipt of pound- 
age by sheriff.]— A sheriff, before the passing of 

6 Geo. 4, c. 16, having no notice of a previous act 
of bkpey. committed by a trader, seized his goods 
under a/i. /</., but withdi-ew uixon an arrangement 
entered into between the execution creditor 
the trader, receiving however his poundage in the 
ordinary manner. A commission was afterwards 
issued on this act of bkpey. ; — Held : the assignees 
might maintain trover against the sheriff for the 
goods seized. 

Senible : the receipt of poundage was evidence 
of a conversion by the sheriff. — Garland v. 
(Carlisle (1837), 4 Cl. & Ein. 693 ; 4 Bing. N. C. 

7 ; 11 Bli. N. S. 421 ; 3 M. & W. 162 ; 4 Scott, 
587 ; 7 E. K. 263, H. L. ; affg. (1833), 2 Cr. A. M. 
31, Ex. Ch. ; & sub nom. Carlisle v. Garland 
(1831), 7 Bing. 298. 

Annoiatums : — Consd. Balme r. Hutton (1833), 9 Biujf. 471 ; 
(’'aiinau v. 8. K. liy. (1852), 7 Kxch. 843; Hollms v. 
Fowler (1875), L. 11. 7 H. L. 757. Refd. Dillon v, Langley 
(1831), 9 L. J. O. S. K. B. 143 ; Grainger r. Hill (1838), 

I Arn. 42 ; Thaipe v. Ktallwood (1843), 5 Man. & G. 760 , 
HohIoj) V. Baker (1853), 22 L. J. Ex. 333 ; Edwaids v. 
ScaiBbrook (1862), 3 B. & S 280. Mentd. Reynolds v. 
Wedd (1838), 7 L. J. C. 1’. 241 ; O’Conuoll v. ll. (1844), 

II Cl. & Ein. 155. 


B. Detaining. 

143. Keeping goods of Intestate — Goods taken 
during life.] — Goods taken in intestate’s life & 
kept till his death, though used afterwards, 
is a trover k> conversion in intestate’s life. — 
Crossier V. Ogleby (1717), 1 St ra. 60 ; 93 E. B. 
385. 

144. Detaining article of no value — Bill of ex- 
change — Plaintiff having no title to value thereof.] 

— Pereira v. Jopp (1793), 5 Man. & By. K. B. 
394, n., N. P. 

146. Detaining furniture of tenant — After ex- 
piration of tenancy.] — Pltf. hired a ixart of deft.’s 
house, & there resided for some time, furnishing 
the rooms & bringing goods there. On the expira- 
tion of the tenancy, deft, refused to permit him to 


take away his goods, on pretence that the rent 
was not paid, & ho proceeded to lock the doors of 
the rooms & otherwise prevented pltf. from taking 
away his goods. Pltf. brought trespass, but was 
nonsuited on the ground that trover was the 
proper form of action, the owner of the house 
having sufficient possession for an unlawful con- 
version to rest upon : — Held : the nonsuit was 
right. — Hartley v. Moxham (1842), 3 Q. B. 701 ; 
Car. & M. 504 ; 3 Gal. & Dav. 1 ; 12 L. J. Q. B. 
41 ; 6 J. P. 717 ; 6 Jur. 946 ; 114 E. B. 675. 
Annotations •— Distd. Lane v. Dixon Q847), 3 C. B. 776. 

Refd. White V. Bayley (1861), 10 C. B. N. S. 227. 

146. Detaining produce of own land — Chalk dug 
by plaintiff before ejectment — Converted into lime.] 
— A. having taken possession of land belonging to 
B., dug chalk froju the soil, & converted it into 
lime. B. recovered judgment in ejectment, & 
upon execution of tlie writ of possession, turned 
A.’s servants off the premises, refusing, at the same 
time, to allow them to remove the lime remaining 
on tlic premises. Upon trover for the lime : — 
Held : tlxest^ facts did not necessarily amount to a 


convi‘r&ion. 

Sernble : by the change of the chalk into lime, 
the propeity in it vt“sted in A. — Thorogooj> v. 
B()Bl^soN (1845), 0 Q. B. 7(99 ; 14 li. J. Q. B. 87 ; 
4 E. T. O. S. 292 ; 9 Jur. 274 ; 1 15 E. B. 290. 

147. Detaining goods after Justifiable removal - - 
Unfounded claim of lien.] — A justifiable removal 
of goods followed by a detention of them under an 
unfounded claim of lien is a conversion. — Tear v. 
Freebody (1858), 4 (k B. N. S. 228 ; 140 E. B. 
1071 ; sub nom. Sear v. Freebody, 31 L. 'Ik O. S. 
131 ; 22 J. P. 707 ; sub nom. Fear v. Freebody, 
6 W. B. 520. 


Annotations : — Mentd. SimpRon v. Smith (1871 ), L. It. 9 U 4 • 
87 , ManiiPFR v. .Tohnson (1875), 1 Ch. D. G7.i ; St. Mur>, 
Islinifton Vestry v. Goodinau (1889), 23 Q. B. D. 154. 

148. Detention of flxtiu'es by lessee — Fixtures 

mortgaged by previous lessee.] — A., having mort- 
gag(‘d to pltfs. the fixtures in a house of which he 
was tenant, before the fixtures were severed, 
surrendered his l(‘asc to his landlord, who deniisod 
to deft. Deft, then entered & took possession ot 
the house, together witlx the fixtures : — Held : 
the mtgor. could not ddeat his own act by the 
surrender, A; pltfs. had a right to enter & sever 
the fixtures notwithstanding ; & they were 

entitled, in an action of trover for the fixtures, to 
recover their value. — London A Westminster 
Loan A Discount Go., Ltd. v. Drake (1859), 
6 C. B. N. S. 798 ; 28 L. J. C. P. 297 ; 5 Jur. N. S. 
1407 ; 7 W. B. 611 ; 141 E. B. (954. 

AnnoUUions Avid. Saint r. Pllley (1875), L. 

137. Consd. Jif Glaadir Copper WorkH, Eugllah Elcctro- 
jMetallurgical Oo. v. Glasdir Copper Works, 11904] 1 Ch. 
819. Refd. Mohh V. James (1877), 47 L. J. Q. B. 160; 
Clements r. Matthews (1883), 11 Q. B. D. 808 ; lie Walker, 
J^.xp. Gould (1884), 13 Q. B. D. 454. 

149. Detention under claim of interest.]— 
Burroughes V. Bayne, No. 106, ante. 

Detention after demand.] — See Sect. 2, post. 
Detention of goods by unpaid seller.] — See^ 
generally^ Sale op Goods, Vol. XXXIX., pp. 
'607-639, Nos. 2047-2351. 


balance : — Hi Id: theiu was such a 
carrying away of the property as would 
disable pltfs. from having the lawful 
use or bonoflt of It, & pltfs. wore there- 
fore entitled to maintain their action. 
— McLellan V. McDouoall (1896), 
28 N. S. II. (16 R. & G.) 237.— CAN. 

PART II. SECT. 1. SUB-SECT. 2.— B. 

149 i. Detention under claim of 
ixx/rreaL]— H edley v. Soissons (1873), 
33 U. C. R. 2^5.— CAN. 

14911. *.] — PowoN V. Degekk 

(1886), 12 O. R. 275.— CAN. 


149 ill. .] — WiNCHicsrEJt u. 

Busby (1888), 16 S. C. R. 336. -CAN. 

b . Detcnti on of lumber — Seizure undi r 
Catuil Act — Jiefuaal to deliver on tender 
of payment for charges A — Trover lies 
against a lock keeper on the Rideau 
canal for refusing to dehver up lumber 
seized & detained by him under the 
provisions of the Rideau Canal Act, 
for obstniotlng the navigation, on a 
tender of the chaiges occasioned by 
such seizure & the removal of the 
obstruction. — Gould v. Jones (1832), 
3 O. S. 63.— CAN. 


c. Detention of puino — During action 
— Whether evidence of detention.] — 
SoHArj<EU V. Dumblb (1884), 5 O. K. 
716.— CAN. 

d. Detention of horses hy innheeper 
— Dispute as to charges — Itight to retain 
horses for keep— Unless specml agree- 
wm/.]— Dixon v. Dalby (1853), li 
U. C. R. 79.— CAN. 


e. Goods left hy former tenant — 
tefusal of succeeding tenant to deliver — 
Viihoui consent of landlord.]— KuEL v. 
IcKlboy (1855), 8 N. B. R. (3 All.) 
12.— CAN. 
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Detention by landlord — Of fixtures .] — See 

Landlord & Tenant, Vol. XXXI., pp. 211-213, 
Nos. 3502, 3503, 3510-3521. 

Of goods distrained by broker .] — See 

Distress, Vol. XVlll., p. .351, No. 882. 

Failure of carrier to redeliver.] — See Sale of 
Goods, Vol. XXXIX., p. 038, Nos. 2338-2345. 

C, Sale, 

150. Bona fide sale without notice.] —Qu, : if in 
trover, a bond fide sale without notice is a conver- 
sion. — Gybson V. Garbyn (1590), Cro. Eliz. 480 ; 
78 E. K. 732. 

151. Sale of wood by copyhold tenant.] — Where 
by agreement dated 1050, between the lord & 
certain tenants of customary tenements within a 
manor, the tenants covenanted, that they, their 
heirs assigns, would not cut down, sell or dispose 
of any wood standing or growing, or hereafter to 
stand or grow, without the licence of the lord, & 
the lord covenanted to set out yearly, upon the 
r(‘quest of tenants, suhicient for the reimiring of 
thchr houses, etc., & other necessary uses in & 
about tlie tenements. A: that in case any of the 
tenants, their 11011 * 8 , or assigns, should plant any 
wood upon the tenements, it should be lawful for 
them to cut down, use, & dispose of all or any such 
wood for repairing th(‘ir hous(*s, etc., of for any 
other their necessary uses without disturbance* of 
the lord : — Held : deft., who was tenant of one 
of the customary tenements comprised in the 
above agreement, was not entitlt‘d without licence 
of the lord to cut down & sell wood which had 
been planted on the tenement by a tenant since the 
agreement, having so done, the lord might 
maintain trover against her for the wood. — 
Blacke'it V . Lowes (1814), 2 M. <fe S. 49t ; 105 
E. IL 405. 

152. Sale on plaintiff’s account.] -Proof that 
didt.j in trover, stated that he sold the property in 
question on pltf.’s account is not primd facte 
evidence of a conversion.- English v. Gii\rters 
(1810), 2 Stark. 30 ; 171 E. K. 502, N. P. 

153. Sale by order of court — Delivery of ship’s 
register to purchaser.] — The owner of a sliip con- 
signed her to persons abroad wlio hypol h(‘cat(‘d 
h('r, directed the captain to sign a bottomry bond. 
On Iht arrival in J^ondon, lie, by tJieir direction, 
delivered the register to deft., the agent of the 
consignees, who gave it to their solr., to institute 
proceedings in the ('t. of Admlty,, on the bottomry 
bond. 3''he ship was sold, by order of that ct., & 
the regist(*r decreed to be given up to tiu* pm*- 
chaser. The owner became bkjit., A: his assignees 
brought an action of trover foi’ the register: — 
Held : they could not recover, as they might have 
appeared in the Adndty. Ct., Ai prevented the sale 
of the vessel, & as the delivery of the register 
to the purchaser, under the decree of that 
ct., was not a conversion. — Hossack v. Masson 
(1820), 4 Moore, C. P. 301. 

154. Sale by broker.] — (1) N. & co., commission 
agents, employed defts., who were sworn brokers, 
to buy eighteen chests of indigo for them at one of 
the East India co.’s sales. N. Ac co. dealt on behalf 
of another party, pltf., but this was not mentioned. 
Defts. paid for the chests & kept the India warrants, 
Ac the goods remained in the co.’s warehouses. 
The principal, being informed of the purchase, 
paid N. & CO. the amount. They afterwards 
directed defts. to sell the indigo, Ac apply the 


proceeds in Deduction of a balance due to them from 
N. & co., which was done ; the defts. not knowing 
that any other party had a claim to the goods, Ac 
never having been paid, specifically, for the ad- 
vance which they had made in r(‘Sp<*cl of them. 
Then* had beim a running account bitwet'ii N. Ac 
CO. Ac defts. for some time, during which the 
latt(*r held a number of warrants for indigoes pur- 
chased by them for N. Ac co., Ac for which defts. 
had made advances. N. Ac co. occasionally 
withdrew the wan*ants, Ac at or near the same time 
paid in money to their account with defts., to about 
the value. There was no express agreement as to 
tliis, but an understanding that the warrants were 
not to be taken away upon credit . The payments 
were made Ac entered generally. Between the time 
of purchasing the eighteen chests Ac that of the 
direction to resell tliein, N. Ac co. had paid in this 
manner more than the value of the eighteen chests, 
but had also, during all that time, been indebted 
to the defts. in a larger amount. On trover 
brought by the principal against defts. ; —Held : 
the above payments on account could not be 
considered as appropriated to the discharge of 
defts.’ claim on the eighteen chests, Ac they conse- 
quently had a lien upon these at the time of the 
sale, which, under the circumstances, was an 
answer to the present action. 

(2) N. Ac co. purchased Ac paid for tw'enty-three 
chests of indigo, on behalf of the same principal, 
Ac were paid the amount by him, but retained tlje 
warrants, Ac the ch(‘sts remained in the East 
India co.’s w’arehouses. Being desirous of with- 
drawing some other warrants which they had in the 
hands of defts., th(‘y depositc‘d these in lieu of 
them ; Ac they afterw'ards authorised defts. to sell 
the twenty-three chests, A: appropriate the pro- 
ceeds, which they did, not knowing I hat any party 
was int(‘rested in them but N. Ac co. At the time 
of tliis transaction N. Ac co. were f‘reditoi*s in 
account with their principal to an amount much 
below the value of the indigo : — Held : the sale of 
the twenty-three clicsts was a conv(‘rsion, Ac defts. 
were liable to the principal in trover. — Taylor v, 
Kymer (1832), 3 B. Ac Ad. 320 ; 1 I.. J. K. B. 114 ; 
no E. R. 120. 

JnmAations : — As to (1) Consd. Bonzi v. Stewart (1842), 4 

Man. & G. 29r». As to (2) Expld. Shenstone v. Hilton, 

[1891] 2 Q. B. 4 52. Grnerafft/, Mentd. Colo v. Nortli 

Western Bunk (1H75), L. B. 10 (\ P. .354 ; Lowther i\ 

Ilarrib, [1927] 1 K. B. 39.L 

155. .J--Edelstein V , Si’iiuler A (\)., 

No. 98, ante. 

156. .] — Pltf., a diamond merchant, en- 

trusted certain diamonds to a broker who stated 
that lie had customers for them, Ac mentioned 
the names of two firms. The broker did not olTer 
the diamonds to tuther firm, but gave them to B., 
asking him to sell them. B. took the diamonds 
to E. Ac W., explaining that he came from the 
broker, Ac asked them to purchase them on joint 
account with ]iimsi*lf. K. h W. agreed, A: paid the 
price reiiuired by the broker, debiting B. in their 
books with one-half thereof, Ac afterwards disposed 
of the diamonds, crediting B. with half the profits 
realised. In an action for conversion by pltf. 
against B. & E. Ac W., the jury found that the 
broker obtained the diamonds fi*om pltf. by 
larceny by a trick ; (hat E. Ac W. had acted in 
good faith but that B. had not : — Held : for the 
particular purpose of purchasing the diamonds B., 
F. Ac W. were partners ; Ac though F. Ac W. 


PART II. SECT. 1, SUB-SECT. 2.— C. luterploader order, after fli-st directing 
f. Sale by order of court — Inter- «■ Ac then cotintormundliig It , 

pleader — Effect of acceptance of part of accepted part of the proceeds of the 
proceeds.]— ^here claimant, under an «alo of the goods, ho thereby adopted 


the bale, Ac could not hold the execution 
creditor liable for a conversion. — 
Arn.KBY V, Withal (18.')9), 8 0. P. 
397.— CAN. 
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Sect. 1 . — What amounts to conversion : Suh-aeci. 

2, a <fc D>] 

personally had acted in good faith, B.’b want of 
good faith deprived them, as well as liimself, of the 
j)rotection of tractors Act, 1889 (c. 45), s. 2, & 
they were all Jointly liable to pltf. for the con- 
version of the diamonds.- —O pi'ENIIEIMKu v. 
Fiiazer & Wyati% [1907] 2 K. B. 50 ; 70 L. J. 
K. B. 800 ; 97 L. T. 3 ; 23 T. L. 11. 410 ; 61 Sol. ,To. 
373 ; 12 Com. Cas. 280, C. A. 

Annotaiions : —Expld. FoJkes v. Khiff, [1923] 1 RT. B. 282. 

Refd. Opponhelinor v. Attenborough, 11908] 1 K. B. 221 ; 

Whltehoni v. Davison, [1911] 1 K. B. 403 ; Mehta v. 

Sutton (1913), 108 L. T. 214 ; Heap v. Motorists’ Advisory 

Agency, |192.i] 1 K. B. 577 ; Lowd-her v. Harris, [1927] 

1 K. B. 393. Mentd. Lake v. Simmons, [1926] 2 K. B. .'>1. 

157. Sale by servant — Subsequent bankruptcy of 
master.] — A trader absconded from his place of 
business, leaving an assistant there, who, bond 
fide, but without any express order, sold certain 
goods of the former, received the money. More 
than two months afterwards, a commission of 
bkpey. issued against the trader, upon the act of 
bkpey. committed by his absconding : —Held : 
such sale by the assistant was a conversion. — 
Pearson v. Graham (1837), 0 Ad. A El. 899 ; 2 
Ncv. P. K. B. 630 ; Will. Woll. & Dav. 091 ; 
7 E. .1. Q. B. 247 ; 112 E. K. 344. 

Annotaiions : — Refd. Bowman r. Malcolm (1813), 1 1 M. & W. 

833 ; Kynaston i\ Oiouoh (181.0), 9 Jiii. .084, Mentd. lie 

Mataul6. /i'j" ?i. Schulte (1 874), 9 Ch. App. 409. 

168. Without authority — Bon^ fide pur- 

chase by defendant.] — WJiere A. refused to give 
up certain chattels when demanded by the owner, 
on the gi’ound that he had purchased them from 
B., who was tlie owner’s servant ; A it appeared 
that B. had no authority to sell : —Held : this was 
evidence of a conversion by A., although he had 
made the purchase bond fide, A in the belief that B. 
had such authoritv.— M et(^alfe v. Tatmsden 
( 1844), 1 Cur. ite Kir.*309. 

169. Sale by auctioneer.] — If a person is stopped 
wdth a horse under suspicious circumstances, A 
the horse he placed at an inn by tlie police, the 
innkeeper has no lien on the hoise for its kee]), 
A if an auctioneer, by the direction of the inn- 
keeper, sell the liorso for its kee]>, he is liable to 
be sued in trover by the owner of the horse. — 
B1NN8 r. CuiOT (1810), 9 (\ P. 208 ; 173 E. B. 
804, N. P. 

160. .] — The Tie})how of pltf. having a liorse 

1 o sell, some negotiations took place between them ; 
but as they could not agree as to ])rice the horse 
was not sold ; subsequently, however, pltf. wrote 
to his nephew, making an offer for the horse, 
stating in his letter that he should consider it a 
bargain if he did not hear to the contrary. Ilis 


nephew did not reply, & having a sale shortly 
afterwards of some of his effects, the horse was 
sold by mistake, the auctioneer having had 
instructions from the nephew not to sell it. Two 
days after the sale the nephew wrote to pltf., the 
contents of which letter showed that ho intended 
to acceijl his uncle’s offer. In an action by pltf. 
against the auctioneer for the conversion of the 

I liorse : — Held : as there was no memorandum in 
writing binding the nephew at the time of the sale, 

6 no evidence that he had at that time accepted the 
otter, the property in the horse had not then vested 
in pltf., & he could not rely on the subsequent 
letter of the nephew, as that would not relate back 
so as to complete pltf.’s title at the time in question. 
— Felthouse BiNDTiEY (1803), 1 New Hep. 401 ; 

7 Ju T. 836 ; 11 W. B. 429, Ex. Ch. 

.] — See, also, Airc'i’iON & Auctioneers, Vol. 

ITT., pp. 46 47, Nos. 315-331. 

161. Sale by sheriff.] — Declaration in trover by 
assignees of bkpt. stated that M. & IT., bkpts., 
before their bkpey., were lawfully possessed of 
certain goods ; that before the bkpey. they came 
to the possession of defts., & that defts., knowing 
the goods to belong to pltfs. as assignees, after 
the hkjicy., converted them. A separate com- 

I mission issued against M. alone on Nov. 7 ; on 
Nov. 8 the goods were sold by deft., as sherifl ; 
on Nov. 9 a joint commission issued against 
M. A H., under which pltfs. were appointed 
assignees ; & pltfs. afterwards, & after the goods 
were delivered to the purchasers, demanded 
tliem of defts., who T'efused them : - Held : the 
sale, A not the demand A refusal, constituted 
the conversion. — Edwards v. Hooper (1843), 11 
M. A W. 303 ; 12 1.. .1. Ex. 304 ; 7 Jur. 378 ; 
162 E. B. 844. 

.] — See hlXECUTioN, Vol. XXI., p. 501, 

No. 70] ; Sheriffs A Bailiffs, Vol. XU., pp. 1 10, 
117, Nos. 742, 746. 

162. Sale by Innkeeper — Goods of guest.] — B. 

purchased horses A carriages of ])ltf. A took them 
to deft.’s inn, where he was entertained, A his 
horse.s A carriages kept for a long time. B. never 
paid pltf. the {iricc of the horses A carriages, A 
absconded from deft.’s inn witliout paying his 
bill, A leaving the horses A carriages there. 
Subsequently, having been taken into custody on a 
charge of swindling, he re-assigned the horses A 
carriages to pltf., to whom, however, deft, refused 
to give them up until B.’s bill was paid. Deft, 
afterwards sold the horses by ])ublic auction, A still 
retained the carriages: — Held: the sale by deft, 
of the horses was a wrongful conversion, for which 
pltf. could maintain his action, A the measure of 
damages was the value of tlie horses. -Mulliner 


1B9 1. Sale by axictione^r .] — Puulic 
Trustee v. Jones (1925), 25 S. B. 
N. 8. W. 420 ; 42 N. 8. W. W. N. 173. 

— AUS. 


169 ii. .] — Stewart v. People’s 

National Bank op CteARLESTON, CJass. 
Dig., 2n<l od. 81. — CAN. 

g, Ship's cargo — Whether pas- 

senger's baggage included.] — Stokes v. 
Bkgo (1874), 2 N. Z. Jur. 9.— N.Z. 

h. Sale by sheriff — Goods of stranger 
— Notice.] — A. having on hire for a 
term certain goods belongtng to B., 
deft., as shenfl, having notice that 
tlie goods were the property of B., 
sold them under an execution against 
A. : — Held : B. could maintain trover 
against the sheriff, the sale by him & 
subsequent sale by the vendees being a 
complete conversion , although the goods 
were afterwards left in A.’s possession. 
— Morrison v. Oarrall (18.51), i 
0. P. 226.— CAN. 

k. Sale of goods purchased by false 


prcienccs of supposed agent of purchaser,] 
— Eby-Blain Co. v. Frankkl (1903), 
23 C. L. T. 173.— CAN. 

l. Sale by constable — Under an exe- 
cution — Chattel jointly owned — Execu- 
tion only against one.]— pRESOon' v. 
Moore (1890), 29 N. B. II. 295.— CAN. 

m. Sale by stationniaster — Cattle 
killed in transit .] — O'Rorkm v. Great 
Western Ry. Co. (1864), 23 U. C. R. 
427.— CAN. 

n. Sale by agent — At less price than 
authorised .] — ^Where deft, received two 
horbcs from pltf. to seU at a certain 
price, & without his assent or authority 
sold them for a less price : — Held : he 
was liable in trover for the difference, 
the unauthorised sale being a con- 
version. — PRIESTMAN ij. Kendrick A 
Bernard (1832), 3 O. 8. 60.— CAN. 

o. Sale by imrehottseman.] — Bene- 
dict V. Ker (1878), 28 C. P. 410. — 


p. Sale by carrier — On rum-payment 
of freight.] — Wilson v. Canadian 
Devetaipment Co. (1903), 33 8. C. R. 
432.— CAN. 


q. On refusal to take delivery 

— lie fore period prescrilfcd by regula- 
tions .] — Bengal & North-western 
Rr. V. Matru Ram (1926), I. L. R. 
49 All. 300.— IND. 


r. Animal killed in sea transit 

— No claim by ovmer's agent.] — Ono 
of deft.’s animals having been acci- 
dentally killed in the sea transit, 
without, as was admitted, any default 
of pltfs., & the carcass not being claimed 
by doffc.’s agent, who was present at 
the arrival of the steamer, pltfs. sold 
the carcass to the best advantage : — 
Held : the sale under such circum- 
stances was not a wrongful conversion. 
— London & North Western Ry. Co. 
V. Hughes (1889), 26 L. R. Ir. lO.'i. — 


t. Sale by one — Purchase by another 
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V. Florence (1878), 3 Q. B. D. 484 ; 47 L. J. Q. B. 
700 ; 38 L. T. 107 ; 42 J. P. 203 ; 26 W. R, 385, 
C. A. 

AmioUdums : — Apld. Joluison v. L. & Y. Ry. (1878), 3 

a P. D. 499. Consd. Whlteley v. Hilt, [1918] 2 K. B. 

808. Reid. Cox V. LiddeU (1895), 2 Mans. 212. Mentd. 

t'heshani Autojnobilo Supply v. Bcrosford Hotel (Birch- 

iixffton) (1913), 29 T. L. R. 564, 

163. Sale by mortgagee — Lease.] — Deft, having 
in his possession a lease belonging to H., which had 
been deposited with him as a security for moneys 
advanced by him to S., & upon which he claimed 
a lien for costs as against S. & also as against the 
assignee appointed under a commission of bkpt. 
issued against S. in 1830, concurred with the 
assignee in the sale of tlie lease, & received from 
him, in satisfaction of his demand, the amount 
of the purchase-money, & also received with the 
assent of the assignee certain sums due for rent of 
the promises, etc. The sale took place after deft., 
as solr. to the assignee, had notice that a petition 
to supersede tlie commission, on the ground of the 
insufficiency of petitioning creditor’s debt, was 
pending. In Jan. 1832, the commission against 
H. was superseded, & in Mar. a second fiat issued 
against him : — Held : the assignees under the last- 
mentioned fiat were entitled to recover from deft, 
the several sums so received by liim from or with 
the assent or under the authority of the assignee 
under the superseded commission. 

If, instead of keeping the tiling pledged, he sells 
it, or enables any other person to sell it, by con- 
curring in the sale, he is guilty of a direct con- 
version, & makes himself liable for the value of the 
lease in an action for trover (Tindal, C\.1.). — 
CIjARK V. Gilbert (1835), 2 Bing. N. (J. 343; 2 
Scott, 520 ; 1 Hodg. 347 ; 6 Ju .1. 0. P. 01 ; 132 
E. B. 136. 

Avnotationa Refd. Chlnery v. Viall (1800), 5 H. & N. 288 ; 

(’ox V. Liddell (1895), 2 Mans. 212. 

164. Shares.] — Defts., who were stock- 
brokers, bought certain shares on behalf of pltf. 
In pursuance of an arrangement between pltf. & 
(lefts, the shares were entered on the register in 
the name of defts., & held by them as security 
for the purchase-money. Defts. made repeated 
applications to pltf. for payment of the purchase- 
money, but never received more than a portion 
of it. The co. announcing a scheme of reconstruc- 
tion, defts. wrote to pltf. for instructions & for 
payment of his debt. Receiving no reply they 
applied for shares in the new co. in their own 
names. They subsequently sold these shares in the 
belief that they were rightful owners. Pltf. now 
alleged that the sale was improper A claimed 
redemption of the shares, or in the alternative 
damages for improper conversion Held : defts., 
as mtgees. of the shares with no fixed time for 
payment, were entitled to sell them on giving 
reasonable notice to the mtgor. ; their letters to 
pltf. demanding payment constituted such notice ; 
&; they were not precluded from exercising their 
power of sale by the fact that they sold in the 
belief that they were absolute owners ; conse- 
quently the sale was good, & defts. were only liable 
to account for the proceeds as mtgees. — Deverges 
V, Sandeman, Clark Sc Co., [1902] 1 Ch. 579 ; 


71 L. J. Ch. 328 ; 80 L, T. 209 ; 50 W. R. 404 ; 
18 T. L. R. 375 ; 40 Sol. Jo. 310, C. A. 

Annotation: — Consd. Stubbs v. Slater, [1910] 1 Ch. 0.32. 

165. .] — Pltf. instructed defts., a firm 

of stockbrokers on the London Stock Exchange, 
to elYect some “ carrying over bargains ” on certain 
shares. In the contracts sent t(j pltf. defts. 
inserted a figure, followed by the word “ net ” 
to indicate the number of pence per share charged 
for the transaction. This led pltf. to assume that 
the charge was a contango rate paid wholly to the 
jobber, & that defts. received nothing thereout by 
way of remuneration for arranging the carrying 
over which was contrai*y to the fact. It was, 
however, proved that this method of signifying a 
commission did indicate to members of the London 
Stock Exchange, Sc even to other persons, that the 
charge included a remuneration to the broker 
as well as the jobber’s contango rate. Pltf. 
having failed to pay the accumulated dilTerenccs 
due from him on these transactions, deposited by 
way of security with defts. a certificate for certain 
other shares & executed a transfer in blank. 
Ultimately defts., after giving due notice to pltf. 
closed their account with him Sc sold those other 
shares accounting afterwards to pltf. for the 
proceeds: — Held: defts., as mtgees., had an 
implied power of sale over the whole of the shares 
deposited with them ; they had executed that 
power reasonably ; & there had been no wrongful 
conversion. — S tubbs v. Siater, [1910] 1 (’h. 032 ; 
79 Xi. J. (^1. 420 ; 102 L. T. 444, i). A. 

Annotations : — Mentd. Aston v. Kolsey, [1913] 3 K. B. 314 ; 

Blakor v. Hawes & Brown (1913), 109 L. T. 320 ; London 

County & Westminster Bank v. Tompkins, [1918] 1 K, B. 

515 ; Ellis’ Trustee v. Dixon -Johnson, [1924] 1 (Jb. 342. 

Sale by agent,] — See Agency, V^ol. L, pp. 424, 
083-085, Nos. 1178, 2930, 2032, 2940. 

Sale by bailee.] — Ncc Bailment, Vol. III., pp. 
110, 111, Nos. 344-348. 

Sale by executor de son tort.J — See Executors, 
Vol. XXITT., pp. 71, 72, Nos. 555-501. 

Sale by Innkeeper.l — See Inns Sc Innkeepers, 
Vol. XXIX., p. 23, No. 294. 

Sale by master of ship.] — See Shipping, Vol. 
XLL,pp. 514, 515,516, 517, Nos. 3442, 3450, 3400, 
3402. 

Sale by pledgee.] — See Pawns Sc Pj.edces, Vol. 
XXXVII., pp. 11, 12, 14, 15, 19, Nos. 08-70, 108- 
121, 150-153. 

Sale of stolen goods In market overt.] — See 

Mahkets, Vol. XXXIII., p. 563, Nos. 479-487. 

i>. Alter aiion and Defttruction, 

166. General rule — Destruction or alteration 
amounts to conversion.] — Fouldes v , Willoughby, 
No. 110, ante. 

167. Partial destruction —Whether conversion of 
whole — Taking part & spoiling remainder.] — 

Taking part Sc spoiling the rest is a conversion of 
the whole. — R ichardson v. Atkinson (1723), 1 
Stra. 570 ; 93 E. R. 710, N. P. 

Annotations : — Distd. Philpott v. Kolloy (1835), 3 Ad. & El. 

106. Refd. Simmons v. LUlvstono (1853), 8 Exch. 431. 

168. •]--(l) 4"he demand Sc refusal 

necessary to afford evidence of a conversion in 
trover must be absolute Sc unqualified. 


— Joint conversion .] — Fonn v. Bowsek 
(1885). 24 N. B. R. 510.— CAN. 

«. Sale of interest in land — Right 
to cut rf* remove timber for twenty years 
— Resale by vendor within five years .] — 
MoNeill V. Hunes (1889), 17 O. R. 
479.— CAN. 

b. Sale by Croim — Hay supplied to 
government — Hag not up to contract re- 
quirements — Sale on neglect to remove.] 
— Poirier v. R. (1910), 13 Exch. O. R. 


321 ; 9 E. L. R. 376.— CAN. 

0 , Sale under Thresher*8 Lien Ordi- 
nance.] — Prinnevmau V. Morden & 
Jones (Alta.) (1913), 24 W. L. R. 268 ; 
4 W. W. U. 637 ; 1 D. L. R. 272.— CAN. 

d. Sale— With option to re yurcJuise — 
Sale before repurchase completed .] — 
Moore v Bibhald (1869), 29 LT. C. R. 
487.— CAN. 

e. Sale <£• delivery of goods — With 
knowledge of owner^s claim. \ — Smitti v. 


SuAKENOViTZ (1903), 20 S. C. 591 ; 
13 C. T. R. 1029.— S. AF. 

f. Resale by vendor before delivery.] 
— flEFFKUNAN V. BERRY (1873), 32 
U. C. R. 518.— CAN. 
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1661. General rule — Destruction or 
alteration amounts to conversion .] — 
Seaman v. CurrKR (1871), 8 N. S. R. 
(2 G. & O.) 455.— CAN. 
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Trover and Detinue. 


Sect. 1 . — What amounU to conversion : Sub-sect. 2, 

D. & E.] 

(2) A pipe of wine belonging to pltf. was 
deposited in deft.’s cellar, was bottled at a time 
during which there were conflicting claims to it 
by pltf. & the assignees of the })arty to whom it 
was sent, who resided in deft.’s house ; by whom, 
or by whose orders tlie wine was bottled, did not 
appear, though there was some evidence that it 
was likely to be injured from not being bottled : — 
Held : it was a question for the jury, whether the 
act of bottling operated as a conversion ; (3) it 
was a question for the jury to say, under all the 
circumstances, whether the drinking of a part of 
the wine, taken in connection with the bottling, 
amounted to a conversion ; they having found 
that it did not, the ct. refused to disturb the 
vei diet. 

The mere taking away & destroying a part of 
propeHy which is in the hands of a bailee, who may 
deliver up th(‘ rest , is not a conversion of the whole, 
so as to enable the j)arty entitled to maintain 
trover for the wdiole. — 1 *iiilpott v. Keij^y (1835), 
3 Ad. & m. 106; 1 liar. & W. 134; 4 Nev. A 
M. K. B. on ; 4 L. .1. K. B. 139 ; 111 E. B. 353. 

Annotations : —Oenerallu, Refd. l*arry v. Poherta (1835), 3 

Ad. & 101. 118. Mentd. Plant v. Cottorill (1860), 5 n. & N. 

430. 

169. Nature of remainder unchanged — 

Goods wrongfully on defendant’s land.] — 

Simmons v. Lillystone, No. 96, ante. 

170. Destroying seals on deeds.] — - - v. Mal- 

PAZ (1455), Y. B. 33 Hen. 6, fo. 20, pi. 12. 
Annotations: — Refd. Isaaok v. Clark (1615), 2 Bulst. 306; 

Mason v. Farnell (1844), 13 L. .1. Ex. 142. 

171. .] — In an action of trover for deeds, 

pltf., to show a conversion, proved that the seals 
had been cut oft' by deft., A also gave in evidence 
a statement by him, in which he admitted having 
done this act, but asserted an authority for doing 
it : — Held : this assertion did not necessarily 
destroy the elTect of the admission ; A even if it 
did, still that it did not disprove the conversion, 
which was shown by an act independently of deft.’s 
statement.— Standrino v. Grundy (1837), 6 
ij. .T. Ex. 181. 

172. Making oats Into oatmeal — Contrary to 
directions of owner.]— A non. (1638), 1 (^om. Dig. 
428. 

Annotation : — Refd. llolllus r. (1875), L. ]{. 7 H. L. 

757. 

173. Bottling wine— Drinking part.] — B juupott 

V. Kelley. No. 168, o7)te. 

174. Alteration of property — Theatrical stage.] — 
Briant V. Dormer (1818), 2 Car. A Kir. 692, N. P. 

175. Cutting timber — By tenant for life.] — 

"Wlrere improperly cut [timber by tenant for life], 
the owner of the inlieritance or the heir has a legal 
right, which accrues immediately upon the com- 
mission of the wrongful act, of bringing trover for 
the trees ; A his remedy is at law, A not in equity. 
— Gent v. Harrison (1859), John. 617 ; 29 

L. .T. Ch. 68 ; 1 I.. T. 128 ; 6 Jur. N. S. 1285 ; 8 

W. Ji. 57 ; 70 E. B. 526. 

Annotations : — Refd. SeaKram r. Knight (1867), 2 CJh. App. 

628 ; Higginbotham v. Hawkins (1872), 7 Ch. App. 677, n. ; 

Lowndosr. Norton (1877), 6 Ch. D. 139. 

.] — See Agriculture, Vol. IT., pp. 112, 

113, Nos. 948-962. 

176. By use In business.] — L ancashire A York- 
shire By. Co., London A North Western By. 
Co. A Graeser, Ltd. v. MacNicoll, No. 99, 
ante. 


E. Delivery to Third Person. 

177. Delivery to winner of bet — Money deposited 
with stake holder.] — If a stake holder deliver 
money deposited in his hands on account of the 
wager to the winner, this is not a conversion. — 
Ledp:siiam v. Lubram (1602), Cro, Eliz. 870 ; 78 
E. IL 1096. 

178. Delivery of bill of lading — Receipt of value.] 

—Jackson r. Anderson, No. 00, ante. 

179. Delivery to purchaser by seller’s agent — 
Before completion of purchase —Contrary to In- 
structions of principal.] — A. having a quantity of 
hemp in the hands of B. sells part of it to C. at a 
cei*tain price, payable by (\’s acceptance at a 
stated time, fourteen days allowed for delivery ; 
A gives to (\ an order upon B. to weigh A deliver 
the hemp so sold to C. or bearer. Before the 
fourteen days had expired, A. gives B. notice 
not to dehver the hemp to C. The liemp not 
liaving been weighed oft, A no bill of exchange 
having been given in payment for it i — Held : the 
sale of it to i\ was incomjflete, A B. was liable for it 
in an action of trover by A. — Shepley v. Davis 
(1814), 5 Taunt. 617 ; 1 Marsh. 252 ; 128 E. B. 
832. 

Annotations : — Refd. Swauwlck v. Sothorn (1839), 9 Ad. & El. 

895 ; Acraman v. Morilco (1849), 8 C. B. 449. 

180. Delivery on Instructions of owner.] - 

Saxby V. Wynne (1825), cited in 3 Starkie on 
Evidence, 3rd ed. at p. 1159. 

Annotation DM. Cranch v. WbJto (1835), 1 Bing. N. C. 

414. 

181. Delivery to daughter of defendant.] — 

Goods were placed in the j>os8ession of deft., 
A subsequently a demand of the re-delivery was 
made ; an evasion of the delivery is equivalent to 
a refusal, A is evidence for the jury of a con- 
version. 

So a delivery of the goods by deft, to his daughter, 
allowing her to have tlie control over them, is a 
conversion. — Myers v. Marks (1850), 15 L. T. 
O. S. 329. 

182. Delivery after notice of plaintiff’s title.] — 
Powell r. IIoyland, No. 123, ante. 

183. — — Re-delivery to party from whom goods 
received.] — M yers v. Stapij^s (1854), 23 L. T. O. S. 
157. 

184. Delivery by master of ship— To indorsee of 
bill of lading — After notice of stoppage in transitu.] 

— The owner chartered his vessel to N., who put 
her up as a general ship for Calcutta. Pltfs. 
bought spelter for (\, A at C.’s request put it on 
board the vessel, receiving the mate’s receipt, the 
course of dealing between pltfs. A (\ being that 
the property in the goods was not jiarted with to 
V. unless G. paid for them. (\ did not pay for the 
spelter or obtain the mate’s receipt from x^ltfs., 
but by means of the shipbrokers, without the 
knowledge of pltfs., obtained the bill of lading A 
indorsed it away for value. Subsequently C. 
stoxqied payment, whereupon pltfs. gave notice to 
the owner of the shixi that they held the mate’s 
receipt A were unpaid vendors, A that they 
stopjjed the goods in transitu. The owner wrote 
to the master at Calcutta to warehouse the goods, 
as the property was disputed ; but the master 
being indemnifled, delivered the goods to the 
indorsee of t-ho bill of lading : — Held : the goods 
belonged to pltfs., A had not passed to C., A the 
delivery of the goods to the indorsee of the bill of 
lading was a conversion. — Schuster v. McKellab 
(1867), 7 E. A B. 704 ; 26 L. J. Q. B. 281 ; 29 
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180 i. Delivery on instructions of onmer.] — v. MacNab (1862), 21 U. C. H. 493. — CAN. 
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I,. T. O. S. 226 ; 3 Jur. N. 8. 1320 ; 6 W. R. 056 : 
119 E. B. 1407. 

Annotations : — Befd. Dalyoll v. Tyrer (1858), B. B. & B. 
899 ; The St. Cloud (1863), Brown. & Lnsh. 4 ; Sandeman 
V. Sourr (1866), L. H. 2 Q. B. 86 ; Hathesingr v. Lalnff, Laing: 
V. Zeden (1873), L. R. 17 Eq. 92 ; Omoa Coal & Iron Co. 
V. Huntley (1877), 2 C. P. D. 464 ; WagfstafF v. Andoraon 
(1879), 4 C. P. D. 283 ; Baumvoll Manufactiu* von 
Schelblorr. Qilohrest, [1891] 2 Q. B. 310. 

186. Delivery of stolen goods by police officer.] — 

When a subordinate police officer having the 
possession of stolen goods, after a demand by the 
true owner for their delivery to him, delivers the 
same to a person other than the true owner, he is 
liable in trover although ho acted upon the orders 
of a superior officer. A. bought a gig. It was 
stolen from him, & afterwards found by the police 
in the possession of B. B. was indicted for larceny 
of the gig acquitted. B. on his acquittal wrote 
to tlio police officer in possession of the gig demand- 
ing delivery of it to him, & A. afterwards by letter 
personally applied for its delivery over to liim. 
The police officer acting on the instruction of his 
superior officer, after giving notice to A. of his 
intention to do so, delivered the gig to B. as the 
person from whom it had been taken by the 
police : — Held : the police officer so delivering 
it was liable in trover to A., who was found to be 
the true owner of the gig. — W inter v. Bancks 
( 1901), 84 L. T. 504 ; 65 J. P. 468 ; 49 W. K. 574 ; 
17 T. L. R. 446 ; 19 Cox, C. C. 687, D. C. 

186. Re-delivery to unpaid vendor — By ware- 
housemen— Stoppage in transitu.] — S. bought a 
quantity of barley from B., which was sold “ on 
rail ” at a certain railway station, & the seller 
gave a written order to the railway co. directing 
them to transfer the barley “ to await the order 
of 8.” On the arrival of the barley at the station 
the CO. sent to 8. an advice note, stating that the 
goods awaited his orders & were then held by them, 
not as common carriers, but as warehousemen. 

8. did not reply to this advice note or inspect 
the barley, but afterwards ho unsuccessfully tried 
to resell the barley, using a sample obtained from 
tlie seller. 8. became bkpt. soon after without 
haying paid for the barley, & B. as unpaid vendor 
claimed & obtained from the co. redelivery of the 
barley to liim. 

In an action by the trustee in the bkpey. of 8. 
against the railway co. for conversion of the barley : 
— Held : the transit & the right to stop m Irmisihi 
ceased when by agreement between 8. & the co., 
which must be taken to have existed after a reason- 
able time from the receipt of the advice note, 
the CO. held the goods as warehousemen for 8. & not 
as common carriers, & the transit being at an end, 
the delivery of the goods by the co. to the vendor 
was a conversion for which they were liable. — 
Taylor v. Great Eastern Ry. (^o., [1901] 1 K. B. 
774 ; 70 L. ,T. K. B. 499 ; 84 L. T. 770 ; 49 W. R. 
431 ; 17 T. L. R. 394 ; 45 Sol. Jo. 381 ; 6 Com. 
Cas. 121. 

187. .] — T. bought certain goods 

Mar. 10, 1913, for shipment to South 
Africa. ^ On Mar. 13 the buyers sent shipping 
instructions to the sellers directing them to 
forward the goods by the quickest route to defts.’ 
steamship Armadale Castle at the Docks, 
Southampton. Accompanying the instructions 
was a note on defts.’ printed form addressed 
to the L. & S. W. By. requesting them to receive 
goods for shipment per Union Castle Line, 
^e documents gave the marks to be put upon 
bales & the destination, viz. Algoa Bay. 
I he goods were packed by the sellers’ instruc- 
tions, at Manchester, & handed, in pursuance 
of the buyers’ instructions, to the G. N. By., 
J. — -VOL. XLm. 


who passed them on to the L. & S. W. By., who 
delivered them to defts. alongside the Armadale 
Castle. The buyers, on Mar. 17, sent shipping 
instructions giving the marks, destination Algoa 
Bay, & description of the goods. On the same 
day the buyers, in anticipation of insolvency, 
wrote to defts. to stop all their shipments per 
Armadale Cattle, promising further instruction 
later. Defts. received the instructions A- letter by 
the same post, & held back one package which had 
not been already shipped. 

The bale remained in the custody of defts., who 
charged the buyers with wai-ehouse rent for it, 
until Apr. 26, 1913, when defts. delivered it to the 
sellers, who had not been paid &- who claimed the 
right to stop in transiiu. Pltf., who was the 
trustee of the buyers under a deed of assignment 
dated Apr. 24, 1913, sued defts. for conversion of 
the bale : — Held : though the original transit was to 
Algoa Bay, that transit had been ended by the 
buyers at Southampton as they were entitled 
to do, as they had not contracted with the sellers 
that the goods should go to Algoa Bay, & therefore 
the attempted stoppage in transitu by the sellers 
was too late, &; defts. were liable for delivering the 
goods to the sellers. — Reddaxa. v. Union Castle 
Mail S.S. Co., I.td. (1914), 84 L. J. K. B. 360 ; 
112 L. T. 910 ; 13 Asp. M. L. C. 51 ; 20 Com. Cas. 80. 

188. Delivery under alleged Illegal contract — 
Illegality due to outbreak of war.] — Resp., a 
British subject residing in Manchester, was in 
the habit of consigning Manchester goods to cus- 
tomers in Beyrout. The course of business was for 
him to draw a bill at sight on the customers for 
the amount in sterling, representing the cost of the 
goods commission, to hand it, with the bills 
of lading & invoices, to tlie Manchester branch of 
applts., a bank incorporated in Turkey. The 
Manchester branch then made an advance to liim 
on the bUl, & sent the documents to their Beyrout 
branch, who collected the price from the cus- 
tomer in exchange for the goods. On the Man- 
chester branch being advised by the Beyrout branch 
that the price had been paid, a cheque for the 
sterling value of the goods, less any advance made, 
was handed to resp. In accordance with this 
practice resp. consigned to Beyrout goods wliich 
arrived there shortly before the outbreak of war, on 
Nov. 5, 1914, between this country Turkey, 
on which date applts. held the bills & the docu- 
ments representing the goods. Tlie bills were in 
the following form : “ Please pay to our order 
value cheque on London the sum of £ sterling. 
Shipping documents attached to bo given up on 

ayraent.” After the outbreak of war the Beyrout 

ranch of applts. delivered the goods to the 
customers, taking payment in piastres of a sum 
fixed by the Beyrout branch as the price of sterling 
in London, & on the conclusion of the war, the 
piastres having fallen in value, applts. claimed 
that they were only liable to pay resp. an amount 
in sterling which at the then current rate of 
exchange represented the value of the piastres 
they h^ received for the goods. 

Reaps, sued applts. to recover the sterling 
amount of the bills, or, alternatively, damages for 
the conversion of the goods : — Held : the bank at 
Beyrout & the Syrian merchant both being 
Turkish subjects, the outbreak of war did not 
prevent the delivery of the goods to the customers, 
& the claim for conversion failed. — Ottoman Bank 
V. Jbbara, [1928] A. C. 269 ; 97 L. J. K. B. 502 ; 
139 L. T. 194 ; 44 T. L. R. 525 ; 72 Sol. Jo. 616 ; 
33 Com. Cas. 260, H. L. ; revsg. 8. C. sub nom. 
.Tebara V. Ottoman Bank, [1927] 2 K. B. 254, C. A. 

Misdelivery by carrier.]— Sec Carriers, Vol. 
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Sect, 1. — What amounts to conversio^i : Sub-sect. 2, 

E., F., a. H.\ 

VIII., pp. 18, 32-34, 36, 227, 228, Nos. 84, 182, 183, 
189-193, 204, 1466-1470. 

Misdelivery by bailee.] — See Bailment, Vol. III., 
pp. 58, 60, 77, 78, 108-111, Non. 36, 91, 164-168, 
329-338, 342-852. 

Misdelivery by pawnee.] — Sec Pawns & Pledges, 
Vol. XXXVII., p. 24, Nos. 192-194. 

Misdelivery by shipowner.] — See, generally, 
SiiippTNG, Vol. XlJ.,pp. 529-531, Nos. 3571-3594. 

Misdelivery by captain of ship.]— AW SniPPiN(i, 
Vol. XU., p. 557, No. 3829. 

F. User. 

189. Use or abuse.] — Mulgravk v. Ogden 
(1591), Cro. Eliz. 219 ; 78 E. K. 475 ; sub ymm. 
Mosgrave V. A ODEN, Owon, 141 ; sub nom. 
Walgrave V. Ogden, 1 Leon. 224. 

Annotation : — Refd. Coggsv. Bernard (1703), 2 Ld. Raj m. 909. 

190. Wearing jewel.] — Wearing a jewel is a con- 
version of it. — Petre (IvOrd) V. ITeneage (1701), 
as reported in 12 Mod. Rep. 519 ; 88 E. R. 1491. 

191. Using building materials— Contract ended 
by building owner.] — PJtf. agieed lo build a house 
for deft., who y)repared a speciii cation which con- 
tained particulars of the difl'eront portions of the 
work. Under the head “ Carpenter Joiner ” 
there was speeilied the scantling of the joists for the 
different floors, the rafters, ridge (Si wall pieces, but 
no mention was made of the flooring. The specili ca- 
tion stated that “the whole of the materials 
mentioned or otherwise in the foregoing particu- 
lars, necessary for the completion of the work, 
must be provided by the contractor.” At the 
foot of the specification pltf. signed a memorandum, 
whereby he agreed with deft, “ to do all the works 
of every kind mentioned contained in the fore- 
going particulars, according in every respect to the 
drawings furnished or to be funiished, for the sum 
of £1,100. The house to be completed tit for 
deft.’s occupation by Aug. 1, 1858.” Pltf. pre- 
pared the flooring boards, brought them to the 
premises, & planed & fitted them to the several 
rooms, hut refused to lay them down without 
extra payment, beca-use the flooring was not 
mentioned in the specification, whereupon deft, 
put an end to the contract, took possession of the 
works, & proceeding to complete the building 
used the flooring boards so prepared & fitted by 
deft. : — Held : pltf. could not maintain trover for 
the flooring boards left on the premises by him 
& subsequently used by deft. — ^Witjliams v. 
Fitzmattrtce (1858), 3 H. & N. 844 : 32 L. T. O. S. 
149; 167E. R. 7U9. 

192. Using workman’s tools — Detained as 
security by employer.]— In an action by a working 
bricklayer against his employer for detention of 
his tools, etc., & also for extras on a contract : — 
Held : the contract being in writing was necessary 
for the latter part of pltf.’s claim, it was not so as 


to the former ; there being no clause in the con- 
tract as to the tools, etc., except that pltf. was to 
provide them, & deft, having claimed to detain 
them as security for repayment of alleged over- 
payments, & having admitted that he had used 
some of them, he had no right to detain the goods 
unless there was an agreement to that effect, & 
oven if there was, the user was a conversion. — 
PouLTON V. Wilson (1858), 1 F. & F. 403. 

193. User by purchaser from sheriff — Damage to 

chattel.] — The mere sale by the sheriff, not in 
market overt, under a /o. of a chattel let to the 
execution debtor, without notice of the owner’s 
interest in it, is not a conversion or ground of 
action against the sheriff, but an absolute sale & 
delivery of the chattel under the sale, to a pur- 
chaser ; & a user by the purchaser, causing 

damage to the chattel, constitutes a cause of action. 
— Lancashire Waggon Co. v. Fitzhugh (1861), 
6H. &N.502 ; 30 L. J. Ex. 231 ; 3 L. T. 703 ; 158 
E. R. 206. 

Annotations : — Consd. Hollinfl v. Fowler (1876), L. R. 7 H. L. 

767; Jelks v. Hayward (J906), 92 L. T. 692. Refd. 

Johnaon v. Stoar (1803), 1.5 0. B. N. S. 330 ; ConsoUdated 

Co, V. Curtis, [1892] 1 Q. B. 495. 

G. Obstruction of A ccess to Goods. 

194. Preventing access to chattel by rightful 
owner .J — If deft., by his acts, prevents pltf. from 
obtaining access to a chattel, to which he is entitled, 
such prevention by deft, is evidence of a conver- 
sion. — ^Wansporough V. Maton (1835), 4 L. J. 
K. B. 154. 

195. .] — (1) Deft, having prevented a per- 

son possessed of goods from removing them, held 
liable in an action for taking & detaining them. 

(2) Pltf. having assigned them, held, entitled 
only to damage for the injury to her possession. — 
Van Toll r. Wall (1859), 1 F. & F. 504. 

196. Article purchased.] —To a declaration 

against defts, who were auctioneers, for non- 
delivery of a rick of liay sold by them to pltf. at 
an auction on July 24. Defts. pleaded {a) that 
they did not promise, & (b) that they did deliver. 
The hay had been sold by defts. for the landlord 
under a distress for rent, &; a week was fixed by 
one of the c onditions of sale as the time for taking 
away the liay. Several persons at the sale having 
objected to the period as too short, a written 
permission was obtained by defts. from the 
tenant, that the hay might stay on the premises 
until Sept. 28. This permission was indorsed 
by defts. on the conditions of sale. Pltf. having 
purchased the hay, & having obtained permission 
from defts. to remove it, subsequently & before 
Sept. 28, went to the land for the purpose of 
removing it, but was prevented doing so by the 
tenant : — Held : there was a sufficient delivery of 
the hay by defts. to pltf. to prevent their liability, 
as they had done all in their power to give pltf. 
the possession of it. 

Semhle : trover would lie against the tenant. — 
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g. Use of animal.] — A., having hcen 
arrested at the suit of R., placed a 
mare in B.’s posbCHslon, on on agree- 
ment that If R. proved a demand 
against A., hy his own oath or that of 
others, B. was to pay it & keep the mare 
till repaid. B. did pay filO, but it was 
not shown that he did so In eonseqiienoe 
of Its being sworn to ; & the more 
remaining with him, he used her once 
in the plough : — Held : such use of 
^0 mare was not a conversion. — 
Forrester v. Spencer (1832), 3 O. S. 
47. — CAN. 

crop— Part devised to 
p/olmw-l— Where a devise was made 


to ]>ltf. of half the fruit which might 
grow on a certain farm devised to 
another person, A; the latter gathei’ed 
the whole of the fnil^ & disposed of It 
for his own uso : — field : an action 
of trover could be maintained. — 
Tatlor V. Nugent (1841), 6 O. S. 
649.— CAN. 

k. Using lime — Contract broken off 
by plaintiff.] — MoLachlan v. Ken- 
nedy (1889), 21 N. 8. R. 271.— CAN. 

l. Using tools.] — Neros v. Swanson 
(Alta.) (1912), 20 W. L. R. 176 ; 1 
W. W. R. 711.— CAN. 

m. .] — Certain tools wore left 

on deft.'s premises for the con- 
venience &: intended use of pltf.. 


without any undertaking on doft.’s 
part to take caiv of them, & therefore 
at pltf.’s own risk; — Held: the mere 
user of them would not constitute a 
conversion. At the most it would 
amount to a trivial trespass which the 
law would not regard. — McDonald v. 
Stockley (1914), 14 K. L. R. 328 ; 
16 D. L. R. 743.— CAN. 

n. Uaivw timber.] — Parsanha v. 
Madras Deposit & Benefit Society 
(1888), I. L. R. 11 Mad. 333.— IND. 

PART 11. SECT. 1, SUB-SECT. 2.— O 

194 1. Preventing access to chattel hy 
rightful otcner.l— Smalley v. Gal- 
lagher (1876), 26 C. P. 531.— CAN. 



Part IL — Liability for Conversion and Detinue. 


483 


Halter v, Woollams (1841), 2 Man. & G. 650 ; 
Urinkwater, 140 ; 3 Scott, N. B. 59 ; 10 L. J. 
0. P. 145 ; 133 E. R. 906. 

Annotations: — Refd. TapUn v. Florence (1851), 15 Jur. 402 ; 
Wood V. Baxter (1883), 49 L. T. 45. 

197. .] ~-C, made a written proposal to 

D., deft., for the exchange to him of a new engine 
for an old one, with £10 &a ton of iron. D. after- 
wards verbally assented to these terms, with the 
exception of the ton of iron ; & in the course of the 
conversation, advised C. to remove the fittings at 
once, & subsequently told him that ho could not 
allow the engine to remain on his premises beyond 
quarter-day. Before quarter-day, C. sold the 
old engine to pltf. ; but deft, refused to let pltf. 
have it, alleging that the bargain was, as the written 
proposal rather import>ed, that it was not to be 
removed mitil the new engine was completely 
fitted up, & that this had not been done. In an 
action against D. for conversion of the old engine, 
the judge told the jury it was for them to consider, 
under all the circumstances, whether or not the 
contract between C. A. D. was for an immediate 
transfer of the old engine, & if so, to find for pltf., 
which they did : — Held : as the written proposal 
had not been accepted sinipliciter, the real contract 
was by parol ; the direction was right ; & there 
was evidence to sustain the verdict. — Stones r. 
UowLER (1800), 29 li. J. Ex. 122. 

198. Article on hire purchase — Instalment 

unpaid.l — A. agreed to build an organ for B. A 
to fix it in the parish cluu’ch of C. for £708 to be 
paid by certain yearly instalments. The agree- 
ment then provided that, in the event of the organ 
being complet ed A erected as aforesaid, A tlie sum 
of £708 or any part thereof not being paid at the 
time or times thereinbefore mentioned, then it 
was thereby declared A agreed that the whole sum 
or balance, with the interest then due thereon, 
should become due A payable to W., A might be 
sued for A recovered accordingly ; A in the mean- 
time, A until the balance A interest should be i^aid 
A (^charged, W. should have a lien on the organ ; 
A, in default of any or either of such payments as 
aforesaid at the time or limes thereinbefore 
mentioned, W. might either dispose of or remove 
the organ as he might think proper. The instal- 
ments being unpaid A. demanded the organ of the 
vicar of C. A the churchwardens. The vicar kept 
the church door locked, A refused to allow the 
organ to .bo removed, claiming a hen ujion it. 
The churchwardens did nothing ; — Held : the 
vicar was liable in trover, A not the churchwardens. 
—Walker v. Clyde (1861), 10 C. B. N. S. 381 ; 
142 E. R. 500. 

Goods distrained.] — See Distress, Vol. 
XVIII., p. 311, No. 400. 

H. Dealing with Negotiable Instruments, 
generally, Bills of Excranue, Vol. VI., 
pp. 1 aeq. 

199. Act of creditor after bankruptcy of drawer — 
Receiving payment.] — Jones v. Fort, No. 232, post. 

200. Giving up bill to acceptor — Taking 

another bill in lieu.] — Where the drawer of a bill of 
exchange deposits it with a creditor, giving him 
authority to receive the proceeds, A apply them in 
a specified way, if the creditor, after an act of 

by such drawer, gives up the original bill 
to the acceptor, taking another bill in lieu of it, 
f ^ conversion by the creditor, A the assignees 
of the drawer may support trover. — Robson v. 
Bolls (1832), 1 Mood A R. 239, N. F. 


201. Discounting bill of exchange — Misapplica- 
tion of proceeds.] — If a party, authorised by the 
holder of a bill of exchange to get it discounted, A 
to apply the proceeds in a particular way, does get 
it discounted, but misapplies any part of the pro- 
ceeds, he cannot be sued in trover for the bill, 
but must be sued for money had A received. — 
Palmer v. Jabmain (1837), 2 M. A W. 282 ; 160 
B. It. 702 ; sub nom. Palmer v. Tarman, 1 Jur. 
216. 

202. Obtaining money on bill — Bill deposited by 
bankrupt.] — Where a bill of exchange for £1,600 
was deposited with deft, by a bkpt. as an indemnity 
to a third person against a bond which he had 
executed to the petitioning creditor, under Judg- 
ments Act, 1837 (c. 110), s. 8, A deft. refui^*d to 
deliver up the bill on the demand of the assignees 
of the bkpt., although they showed him the bond 
in a cancelled state ; A he afterwards obtained 
£800 on the bill : — Held : in trover by the assignees 
for the bill that the obtaining money on the bill 
was an actual conversion of the bill for wliich the 
bkpt., if no bkpey. had intervened, might have 
sued. — Alsager v. Close (1812), 10 M. A W. 570 ; 
12 L. J. Ex. 50 ; 152 E. R. 000. 

Annotation : — Refd. Hoald v. Carey (1852), 21 L. J. C. P. 97. 

203. Cashing crossed cheque — Person not a 
banker.) — The crossing of a cheque payable to 
b(‘arer does not affect the negotiability of the instru- 
ment, but imports that it is to be paid through a 
banker ; A if a person, not a banker, cashes a crossed 
cheque for a fraudulent holder, A is afterwards sued 
for the conversion, the proper question to be 
submitted to the jury is, whet her lie took it bond 
fide, A for value. — Carlon v. Ireland (1856), 
5 Fj. a B. 705 ; 25 L. J. Q. B. 113 ; 20 L. T. O. H. 
195 ; 2 Jur. N. S. 39 ; 119 E. B. 000 ; sub nom. 
CoRLAN V. iREl.AND, 4 W. R. 200. 

Annotation : — Reid. Smith v. Union Bank of Loudon (1875), 

1 Q. 11. 1). 31. 

Liability of banker .] — See Bankers, Vol. 
Vll., pp. 239 -242, Nos. 071-078, 080-092. 

204. Cashing post office order.] — Pltfs. banked 
with d(dts. It was the duty of pltfs.’ secretary 
to pay all moneys received by him on behalf of 
pltfs. into defts.’ bank to the credit of pltfs. The 
secretary without the knowledge (3f pltfs. kept an 
account at defts.’ bank. Ho paid into defts.’ bank 
to Ills own credit certain post office orders belong- 
ing to pltfs. which defts. subsequently cashed. 
The Post Office regulations with regard to post 
office orders provide that, when presented for 
payment by a banker, they shall be payable witli- 
out the signature by the payee of the receipt 
contained in the order, provided the name of the 
banker prestmting the order is written or stamped 
upon it : — Held : there had been a wron^ul 
conversion of the i)ost office orders above men- 
tioned by defts. — Fine Art Society v. Union 
Bank of London (1880), 17 Q. B. D. 705 ; 50 
L. ,T. Q. B. 70 ; 55 L. T. 530 ; 51 J. P. 09 ; 35 
W. R. 114 ; 2 T. L. R. 883, C. A. 

Annotations : — Consd. McEntire v. Potter (1889), 22 Q. B. D. 

438 ; Gordon v. London, C^ty & Midland Bank, Qor<^n v. 

Capital & Counties Bank, [1902] 1 K. B. 242. Rozd. 

Kleiuwort v. Comptolr National d’Escompte do Paris, 

[1894] 2 Q. B. 157 ; Laoavo v. Cr6dlt Lyonnais, [1897] 1 

Q. B. 148 ; Bavins v. London & South -Western Bank 

(1899), 81 L. T. 655 ; Morison v. London County A 

W^cstmlnster Bank, [1914] 3 K. B. 356 ; Underwood v. 

Bank of Liverpool, Same v. Barclays Bank, [1924] 1 K. B. 

775. 

205. Cashing bill or cheque--On forged indorse- 
ment.] — Casliing a bill according to the tenor of a 
forged indorsement is a conversion apart from any 
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ia B bin or cheque— On forged indorsement. Ramnarayan v. Lachminarayan (1894), I. L. R- 

JO Bom, 670. — IND. 
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Tkover and Detinue. 


Sect. 1. — What amounts to conversion : Suh^sect. 2, 
H. & J.] 

question of negligence. — K lein wort, Sons & Co. 

V. CoMPToiR National d’Escomptr de Parls, 
[1894] 2 Q. B. 157 ; 63 L. J. Q. B. 071 ; 10 T. L. K. 
424 ; 10 R. 259. 

Annotations FoIId. Lacavo v. Cn^dit Lyonnais, [1897] 
1 Q. H. 148. Consd. Gordon v. London, City Sc Midland 
Bank, Gordon v. Capital & Oonntlos Bank (1900), 83 L. T. 
762. Refd. Moriaon v. London County Sc Westminster 
Bank, {1914] 3 K. B. 356 ; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, (1924] 1 K. B. 775. 

206 . .] — Deft, bank carried on busi- 

ness in Jjondon iis bad a braneii in Paris. A 
cheque was drawn on deft, bank in London in 
favour of pltfs., specially indorsed by pltfs. to a 
biTTi in I^ondon <te posted for collection to that 
firm, but it never reached them. After the 
posting a forged indorsement was put on the cheque, 
& it was presented at defts.’ bank in Paris by a 
person, pur])orting to be the last indorsee, who had 
no account at defts.’ bank. Defts. paid the cheque, 
6c sent it to their bank in l^ondon, who credited 
their bank in Paris with the value, '^riie London 
bank j’efused to deliver the cheque to pltfs. The 
cheque, when it reached defts., was crosst‘d 
generally. In an action for conversion of the 
cheque : — Held : defts., by paying the cheque, 6c 
forwarding it to their London bank, 6c crediting 
their Paris bank with the value, were guilty of a 
conversion of the cheque in England, 6c therefore 
the case was governed by English law. — Lacave 
6c (k). V. Cui^iDiT Lyonnais, [1897] 1 Q. B. 148 ; 
60 L. J. Q. B. 220 ; 75 L. T. 614 ; 13 T. L. R. 00 ; 
2 Com. Cas. 17. 

AnTiotations : — Distd. Erabirioos v. Anglo -Austrian Bank, 
[1905] 1 K. B. 677. Refd. Gordon v. London City & Mid- 
land Bank, Gordon v. Capital & Counties Bank, 11902] 
1 K. B. 242. Mentd. G. W. By. v. London & County 
Bonking Co., [1900] 2 Q. B. 464. 

207 . .J — TJie drawer of a cheque in- 

duced by the fraud of W. drew the cheque to the 
order of K., an existing person, 6c intended him to 
be the payee. W. forged K.’s indorsement, & 

aid the cheque into his own account at his 
ankers, who received the amount of the cheque 
from the drawer’s bank : — Held : the drawer 
could recover the amount of the cheque from 

W. ’s bankers.-— North 6c South Wales Bank, 
Ltd. V. Macbeth, North South Wales Bank, 
Ltd. V. IKVINE, [1908] A. C. 137 ; 77 L. .1. K. B. 
404 ; 98 L. T. 470 ; 24 T. L. R. 397 ; 62 Sol. Jo. 
363, 364 ; 13 Com. Cas. 219, H. J.. ; affg. S. C. 
sid) nom. MACBimt v. North 6c South Waijes 
Bank, [1908] 1 K. B. 13, C. A. 

Annotations : — Refd. Crnmplin v. London Joint Stock Bank 
(1913), 109 L. T. 8.56 ; Morison v. London Coimty & 
Westminster Bank, [1914] 3 K. B. 356. 

208 . In good faith — In accordance with law 

merchant.] — Pltfs., a partnership firm at Liveri^ool, 
sold certain goods to the N. P. co. 6c drew upon 
the co. a bill for a large amount payable in tliree 
months in paj^ent for the goods. The N. P. co. 
accepted the bill payable at deft, bank at Idverpool, 
where they kept their account. Shortly before the 
bill became payable the N. P. co., who were then 
overdrawn at deft, bank, asked that bank to order 
payment of the bill & charge to the account of the 
N. P. co. Deft, bank were willing to act upon 
this advice because they had an arrangement for a 
running overdraft with the N. P. co., & the bill 
was within the limits of that overdraft. When 
the bill became due it was brought by W., a servant 
of pltfs., to a partner of pitf. firm, who, at W.’s 
request, indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose of 
collection, through the Clearing House, presented 
the bill for payment over the counter to deft, bank 


& received the money, wldch he then fraudulently 
converted & stole. Pltfs. sued deft, bank to re- 
cover the amount of the bill on the grounds 
of negligence, money had & received, 6c conversion 
of the bill. Evidence was given at the trial that 
there is an almost universal custom at Liverpool 
that trade hills should be })resented thi'ough the 
Clearing House for payment to the bank at which 
they were accepted payable, but evidence was 
also given that presentation of such bills over the 
counter, though most unusual, was not irregular : 
— Held : deft, bank were also not liable to pltfs. 
for the conversion of the bill, because the bid 
was a negotiable instrument, 6c they i)aid it in good 
faith without notice of any defect in title & in 
accordance with the law merchant. A bank was 
not bound to make inquiries merely because a bill 
indorsed in blank or an open clieque was presented 
for payment over the counter. According to the 
law merchant such iiresentation, although unusual, 
was always recognised as due presentation ; sulli- 
cient to require the bankers to pay, in the absence 
of very special circumstances of suspicion, which 
w^ere not present bore. — Auchteroni 6c (]o. v. 
Midland Bank, Ltd., [1928] 2 K. B. 294 ; 97 
L. J. K. B. 025 ; 139 L. T. 344 ; 44 T. L. R. 441 ; 
72 Sol. Jo. 337 ; 33 Com. Cas. 345. 

209. Solicitors acting as bankers — Cheques 

paid out of funds belonging to plaintiff — To party 
indebted to plaintiff.] — Pltfs. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by P., two of the directors of pltfs. 
being E. & deft. T. The latter was a member of 
the linn of T. C., who were the solrs. of pltfs. 
& also of F. Pltfs. had moneys standing to their 
credit in the books of T. & 0., 6c F. also had a 
running account with T. 6c (b During a period 
when F. was in debt t^o pltfs. he drew for his own 
purposes on the moneys standing to the credit of 
pltfs. in the books of ’P. 6c C. At the time of these 
transactions deft. T. was not aware of F.’s 
indebtedness to jdtfs., but the ct. found that deft. 
T. knew enough of b^.’s methods to be put on 
inquiry as to what F. was doing. Subsequently 
pltfs. brought the present action against T. in 
respect of these moneys on the ground of con- 
version 6c for money had & received & for breach 
of duty 6c negligence as one of their directors 6c 
as their solr. Deft. T. pleaded acquiescence by 
pltfs. : — Held : deft. T. was liable in conversion. — 
Fenton ’J'extile Assocn., Ltd. v. Thomas (1929), 
46 T. L. R. 204. 

210. Taking cheque improperly filled up by clerk.] 

— Plif., a stockbroker, employed a confidential 
clerk. On settling days on the Stock Exchange, 
it was pltf.’s i^ractice to sign a number of blank 
cheques 6c to hand them over to the clerk, giving 
him authority to fill in the names of persons with 
whom pltf. did business & whose accounts he 
wished to settle, 6c the amount of the sums due to 
him. The authority of the clerk was absolutely 
limited to this. The clerk had entered into betting 
transactions with defts. & had incurred certain 
debts. To pay these debts he wi’ongfully filled in 
seven of the blank cheques with the name of defts., 
who took them in good faith, & certain sums which 
he owed them from time to time. 

Pltf. sued defts. for damages for the conversion 
of the cheques 6c their proceeds : — Held : pltf. was 
entitled to recover. When the holder of a nego- 
tiable instrument was not a holder for value, the 
drawer of the instrument was not estopped from 
saying as against such holder that the body of the 
instrument had been wrongly filled up. — P aine v. 
Bbvan & Bevan (1914), 110 L. T. 938 ; 30 T. Jj. R. 
396. 
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Taking under threat.]--->9ee No. 123, ante. 

UabUity of banker.] — Sec, generally, Bankers, 
Vol. III., pp. 123 et aeq. 

Liability of agent.] — See Agency, Vol. I., pp. 

684, 086, Nos. 2936, 2938, 2913. 

J. Other Acts. 

211. Dealing with goods — After sale in market 
overt.] — Panton v. IIassel (1627), Het. 62 ; 124 
E. U. 344. 

212. Compromise of action by administrator — 
In consideration of future payment.] — Exor. 
having an action of trover in right of testator, 
compounds it by aiiiclcs for payment of so much 
at a future day, this is a conversion & assets in his 
hands before payment. — Norden v. Levit (1677), 
2 Lev. 189; 3 Keb. 778; T. ,Jo. 88; 1 Frcern. 
K. B. 442 ; 1 Eq. (^as. Abr. 240 ; 83 E. K. 612 ; 
affd., cited in 1 Vern. at j). 474, II. L. 

Annotations : — Consd. Farr v. Newman (1792). 4 Term Itep. 

021. Refd. Jenkiua v. Flombo (1704). 6 Mod. Kcp. 91. 

213. Removal of gate -Obstructing alleged right 
of way.] — If to an action of trespass for pulling 
down carrying away a gate, deft, plead a right of 
way, & that tlie gale being wrongfully erected 
across the same, he took it down & deposited it 
in a convenient place for the use of pltf., to wliich 
])llf. replies a subsequent conversion ; proof that 
deft. i)ut the gate upon his own premises, from 
whence pltf. might have taken it, if Ih' had pleased, 
will not sustain the replication. — Hoxk.iiton v. 
Butler (1791), 4 Term Uep. 364 ; 100 E. B. 1066. 

214. Loss of goods — By carrier.] — A cariier is 
bound to deliver goods entrusted to him at the 
place to which they arc addressed ; <S£ if he deliver 
tliem elsewhere, trover lies against him. Sccus, 
if goods be stolen or lost. Where, therefore, defts., 
as carriers, had received a box at Birmingham, 
directed to J. West, 27, tfreat Winchester Street, 
London, Sc, on its being taken there, the house was 
found to be shut up, and no person of the name of 
West resided in the street, A a week afterw^ards 
defts. received a letter from a person naming 
iiirnself West, d(‘siring that the box might be sent 
to h i m at an inn at St. Alban’s which defts. accord- 
ingly did : — Held : this was a mis-delivery, for 
which they were liable in trover, although West 
was the person for whom the box was intended, 
the property in the goods not having passed to 
West, as he had obtained them from pltf. by fraud ; 
A it was properly left to tlie juiy to say whether 
defts. had caused the goods to bo delivered in the 
due Sc ordinary course of business, & according to 
their duty as carri(*rs. — Stephenson v. Hart 
(1828), 4 Bing. 476; 1 Moo. & B. 367; 6 L. J. 
O. S. 0. P. 97 ; 130 E. R. 851. 

AnmUations .-—Reid. Crouch v. G. N. Ry. (1856), 11 Kxcli. 

742 ; Heugh r. L. ^ N. W. Ry. (1870), L. R. 5 Exch. 51 ; 

M'Koau V. M‘lvor (1870), L. U. 6 Exch. 36. 

216. .] — A stage coachman is respon- 

sible for the loss of a parcel which he receives to 
carry without reward, if it is lost through gross 
negligence on his part. — Beauchamp v. Powley 
(1831), 1 Mood. & K. 38. 

Annotation :—'RetCi> Balfe v. West (1853), 13 C. B. 466. 

216. — If a railway co. notify, & 

theii* course of business is, that they do not receive 
cattle to carry unless tickets are given, signed by 
their clerks or servants, & specifying the number & 
other particulars ; a porter has no authority to 
receive cattle to be carried without giving such 
signed tickets ; &, if he do so, the co. will not bo 
liable for the loss of cattle so received by their 
servants from parties acquainted with the notice 
& course of business. 

In such a case, the evidence being that the porter. 


having received cattle without giving a ticket, put 
them into a pen, & said it was all right, & that the 
cattle had never been delivered to or for the 
owner, who had applied for them ; there being 
no evidence as to what had become of the cattle : 
— Held: (1) the co. were not liable as carriers, 
there being no evidence that they received the 
cattle as carriers ; (2) they were not liable for the 
conversion of the cattle, there being no evidence, 
except of loss. — S lim v. Cl-eat Northern Ky. Co. 
(1854), 14 C. B. 047 ; 2 (’. Ju R. 864 ; 23 L. J. C. P. 
166; 18 Jur. 1119; 2 W. R. 586; 139 E. R. 

260. 

Annotations : — Ocnerally, Reid. G. N. By. v. IlarriBon (1854), 

2 O. L. R. 1136 ; Pock v. North StaHordshire Ry. (1863), 

10 H. L. Cas. 473. 

217. Buying goods of bankrupt.] — If one buys 
goods of a bkpt. under sucli circumstances as will 
entitle his assignees to maintain trover for them, 
such buying is in itself a conversion, Sc the assignees 
need not adduce evidence of a demand Sc refusal.- 

1 Yates v. (Jaunsew (1828), 3 C. Sc P. 99 ; 172 E. R. 
341, N. P. 

218. Pledging goods — On behalf of third person.] 

— Parker r. Uodin (1728), 2 Stra. 813 ; 93 E. R. 
866 . 

Annotations: — Refd. Wilson r. Pouller (1730), 2 Stru. 859; 

Hollins V. Fowler (187 5), L. R. 7 H. 1^. 757. Mentd. 

Munday v. Bush (18J1), 2 L. T. O. S. 370. 

Liability of agent.] — See Agency, Vol. I., 

p. .663, Nob. 2101, 2102. 

219. Obtaining by fraud — Policy of Insurance.] — 

A j)olicy of insurance on the life of A. had been 
assigned to pltf. ; deft, having privately ascer- 
tained that A. was dangerously ill, treats with pltf. 
for the purchase of the ])oliry for a small sum, 
representing it as the then value of the policy, pltf. 
not being aware of A.’s illness : the sale 

was void, Sc pllf. might recover the value of the 
policy in an action of trover. — J ones v. Keene 
( 1841), 2 Mood. & R. 348, N. P. 

220. Receiving back more than just share — 
Goods entrusted to bailee.] — IjONSDale v. Mit- 
CHEJ.L (1858), 30 L. T. O. S. 273. 

221. Indorsing delivery order — Indorsement ob- 
tained by fraud — Bona ilde intention to correct 
mistake.] — (1) Pltfs. sent to deft, an invoice for 
barley, which stated that the barley was bought 
by deft, of pltfs. through O. as broker. Sc also a 
delivery order, which made the barley deliverable 
to the order of the consignor or consignee. Deft, 
had not in fact ordered any barley of pltfs. G. 
called on deft., who showed him the documents, Sc 
told him it was a mistake. U. said that it was so, 
Sl asked deft, to indorse the order to iiim, for the 
purpose, as he said, of saving the expense of obtain- 
ing a fresh delivery order. Deft, indorsed the 
order to G., who po.sscssed himself of the barley 
Sc disposed of it, Sc then absconded. On the trial 
of an action of trover for the barley, the jury found 
that deft, had no intention of apjiropriating the 
barley to his own use, but iudorsed the order for the 
purpose of correcting what he believed to bo an 
error, & returning the barley to pltfs. : — Held : 
deft., having indorsed the order without any 
occasion to do so, & without authority, was liable. 

(2) Conversion is best defined as doing an act 
unauthorised which doxirivcs another of his 
property for an indefinite time. — JliouT v. Bott 
( 1874), L. R. 9 Exch. 86 ; 43 Iv. J. Ex. 81 ; 30 
1j. T. 25 ; 22 W. R. 414. 

Annotations: — As to (1) Consd. Jones v. Honprh (1879), 5 

Ex. D. 115 ; Gordon v. Loudon, City & Midland Bank, 

Gordon v. Capital & Counties Bank (1900), 83 L. T. 762. 

Refd. New York Breweries Co. v. A.*G., [18991 A. C. 62; 

Van Oppen v. Tredegars (1921), 37 T. L. R. 504. 

222. Deposit of lease.] — ^M iller v. Dell, No. 
230, post. 
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Trover and Detinue. 


Sect. 2.— DEMAND AND REFUSAL 

SuB-SEOT. 1 . — When Necessahy. 

A, Action for Conversion. 

{a) In General. 

223. Demand & refusal necessary — Act not 
prlmfl facie conversion.] — Hern &; Stub’s Case 
(1027), Godb. 400 ; 78 bJ. li. 230 ; snb no7n. Hern 
V. Stubbers, Lat. 208. 

j 4 nnotatiom : — ^Bsfd. Howe v. Young C820), 2 Bli. 391. 
Mentd. Hatton r. Isemongcr (1720), 1 Stra. 641 ; Fisher 
V. Lane (1772), 2 Wm. BL 831. 

224. .] — AVaud V. Martine (lOGl), 

1 Sid. 00 ; 82 E. K. 973. 

226. — -.1 — When the owner of goods on 

board a vessel directed tlie captain not to land 
them on the wharf against which the vessel was 
moored, which he promised not to do, but after- 
wards delivered them to the wharfinger for tlie 
owner’s use, under the idea of the wharfinger’s 
having a lien thereon f(jr 1 lie wharfage fees, because 
the vessel was unloaded against the wharf, the 
owner upon demand & denial may maintain tjover 
against the captain, unless the latter can e.stahlish 
the wharfinger’s right. — Syeds v. Hay (1791), 

4 Term Rep. 200 ; 100 E. R. 1008. 

Annotations : — Befd. Moon v. Haiihael (183.'>), 2 Bing. N. C. 
310 ; H. V. Wynn (1887), 50 L. T. 749. Mentd. GatUffo 
V. Bourne (1838), 5 Scott, 667. 

226. ,] — A. liaving agreed to purchase 

of B. the remainder of a term, the latter delivered 
to him the lease, in order that he might get an 
assignment made out ; A. then obtained an en- 
largement of the term from the original landlord, & 
refused to accept an assignment or pay the full 
price agreed on, because B.’s undertenant had 
removed some fixtures ; — Held : B. might insist 
on A. accepting the assignment, & after demand 
& refusal of the lease might maintain trover for 
it.— Parry v. Frame (1801), 2 Bos. P. 461 ; 120 
E. R. 1379. 

227. .] — AVhen goods arc delivered 

under a contract, as to do something with them, 
to deliver them according to the party’s under- 
taking, an omission of the paiiy’s doing what ho 
so undertook to do will not sustain an action of 
trover, unless there has been an actual refusal to 
redeliver.— - Severin v. Kebpell (1802), 4 E.sp. 150 ; 
170 E. R. 074, N. P. 

228. .]“~M‘Cc)Mbie V. Davies, No. 

332, post. 

229. .] —If a thing bo deposited by 

one, with the authority of another, & received by 
the bailee, to keep on the joint account of the two, 
one alone cannot lawfully demand it without the 
authority of the other, so aa to maintain trover 
upon the bailee’s refusal to deliver it. But where 
it only appeared that it hod been agreed between 
the assignor & the assignee of a lease, that, to save 
the expense of a counterpart, it should be dejjosited 
in the hands of a third person, & the assignee 
afterwards delivered it to the bailee to keep, but 
without mentioning that it was on the joint account, 
& no communication was made of the deposit to 
the assignor, who never interfered further in the 
matter ; but deft, afterwards, with the privity of 
the bailee who acted as his agent, procured an 
illegal & void conveyance of the property in it 
from the assignee ; — Held : the assignee or his 
legal representatives miglit alone maintain trover 


for it, after demand & refusal.— May v. Harvey 
( 1811), 13 East, 197 ; 104 E. R. 846. 

230. .] — One employed to sell goods 

by commission pawns them ; the owners of the 
goods may maintain trover against the pawn- 
broker after a demand & refusal, although the dup- 
licate has not been tendered according to 39 & 40 
Geo. 3, c. 99, s. 5. — Peet v. Baxter (1816), l 
Stark. 472 ; 171 E. R. 633, N. P. 

Annotation : — Befd. Singer Manufacturing Co. v, Clark 

(1879), 5 Ex. P. 37. 

231. .] — In an action against Excise 

ofilcei's for tlie detention negligent custody of 
certain malt, etc., taken undej* a distress upon a 
conviction under 43 Geo. 3, c. 74, it appeared that 
pltf. having been convicted in a penalty, a warrant 
issued, directing defts. to levy the same, & that 
they seized & j’emoved pltf.’s goods from his 
premises ; & that afterwards he paid the penalty. 
Defts., ten days after this pa>Tnent, brought the 
goods back to pltf.’s premises, but in a damaged 
state : Held : in order to make the detention 


unlawful, pllf. ought to have demanded the goods, 
A there having been no demand, the detention 
was not unlawful. Hutcijinus r. Moinas (1827), 
0 B. & C. 404 ; 4 Dow. & By. M. (\ 399 ; 9 Dow. 
& Ry. K. B. 499 ; 5 L. .1. O. S. M. C. 144 ; 108 
E. R. 522. 


232. .] — AAfiiere bills of exchange were 

delivered by a trader, in contemplation of bkpey., 
to a crcdilor, with a view of giving him the pre- 
ference, & the amount due on tlie hills was received 
by him after the bkpey. In an action of trover 
by the assignees to recover the bills : — Held : 
the receipt of the money by the creditor was not 
a conversion, (N, therefore, that it was necessary 
for them to jiiovo a demand A: refusal before tlio 
bills became due. .Tone‘s r. Fort (1829), 9 B. & C. 
704 ; 4 Man. A Ry. K. B. 517 ; 7 L. J. O. S. K. B. 
220 ; 109 E. R. 284 ; privions proceedings (1828), 
1 Mood. eVi M. 190, N. P. 

Annotations : — Distd. Hobson r. HoHr (1832), 1 Mood. & H. 

2.39. Consd. BiUjtcr c. Young (1856), C E. & B. 1. Rofd. 

Heinokey v. Earle (18.58), 4 .lur. N. S. 848; Kxley v. 

luglls (1868), L. li. 3 Exeb. 247. 

233. .] — A man is not justified in 

entering the close of another person to take away 
his own goods & chattels, through any wrongful 
or negligent act of his own, standing & being in 
/hat close. 


Trover will he by the owner of such goods &; 
chattels against the owner of the close after 
demand & refusal, or after demand neglect to 
deliver.— Anthony v. Haney (1832), 8 Bing. 180 ; 
1 Moo. & S. 300 ; 1 L. J. C. P. 81; 131 E. R. 


372. 

Annotations : — Reid. Patrick r. Cokrlok (1838). 3 M. & W. 
483 ; day’s Furnishing Co. v. Brand, 11914] 2 K. B. 132. 


234. .J — Trover for goods. It 

appeared at the trial, that deft, came to pltf.’s 
house, which was left in the care of a servant, k 
said that, having authority from the Lord 
Chancellor, he was come to take charge of the 
goods in the house ; he jiut a man in possession, 
& took an inventory of the goods, & subsequently 
the servant was by liim refused admittance into 
the house. The learned Judge nonsuited pltf., 
on the groimd that, without a demand, there was 
no evidence of a conversion : — Held : there was 
some evidence which ought to hax e been submitted 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (a). 

228 i. Demand db refusal necessary 
— Act not primd facie conversion .] — 
Gauhan V. St. Lawrence & Ottawa 
Hy. Co. (1878), 3 A. R. 392.— CAN. 

22811. .]— Where the pofi- 

seswion of goods by a person who Is 


not the owner Is r.ot toillous possession 
a demand by pltf. for return of the 
goods followed by a wrongful refusal 
is necessary before action. — C raig v. 
McCreath (Sask.), [1922J 2 W. W. H. 
1276.— CAN. 

o. .] — Semhle, whore a person 

purchases the goods of another at 


public sale, a notice by the owner at 
sueb sale dispenses with the necessity 
of a demand & refusal t/O maintain 
trover. — H aren v. Lyon (1826), Tay. 
370.— CAN. 

p. .] — ^White V. Batty (1864), 

23 U. C. R. 487.— CAN. 

q. .] — Stockton v. Beatty 
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Paet II. — Liability fob Convebsion and Detinue. 


to the jury. — Needham v, Rawbonb (1844:), 6 
Q. B. 771, n. ; 9 Jur. 274 ; 116 E. R. 291, n. 

Annotation Avid. Thorogood v. Robinson (1845), 6 Q. B. 

769. 

235. •] — lent a pianoforte to W., 

in whose hands it was seized under a distress for 
rent. Wiile the landlord’s bailiff remained in 
possession by W.’s consent, a fi. fa. against W., at 
the suit of another creditor, was put into the 
])remises, & the officer seized the pianoforte, & 
removed it to the premises of deft., an auctioneer, 
for sale : — Held : pltf., after demand & refusal 
to deliver it, was entitled to recover it from deft, 
in trover. — Turner v. Ford (1840), 16 M. <S6 W. 
212 ; 15 L. J. Ex. 216 ; 10 J. P. 426 ; 163 E. R. 820. 
Annotniion : — Mentd. Beckham v. Drake (1849), 2 H. L. Cos. 

579. 

236. .] — lease belonging to pltf. was 

fraudulently taken from him by his son, A was 
deposited, without jdtf.’s knowledge, with B. in 
1881 as security for the repayment of money lent 
by B. B. held the lease without knowledge of 
the fraud. B. having become bkpt., his trustee in 
] 889 assigned tlie debt to deft. & iianded the lease 
over to him. Subsequently pltf. demanded the 
lease of deft., Sc upon liis refusal to return it brought 
an action for detinue & conversion, to which deft, 
pleaded the Stat. Limitations. 

Qu. : whether the original receipt of the lease 
by B. was sufficient evidence of a conversion by 
him. — M iller v. Dell, [1891] 1 Q. B. 468 ; 60 
L. J. Q. B. 404 ; 03 J.. T. 693 ; 39 W. R. 342 ; 7 
T. L, K. 165, 0. A. 

Annotations : — Retd. Clayton r. Lo Hoy, [1911 ] 2 K. B. 1031. 

Mentd. London & Midland Bank v. Mlt/Chell, [18991 2 Ch. 

161 ; Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

237. Offer to return articles not demanded.] 

— The committee of a society having dismissed 
their manager, entered on A excluded him from a 
house they had put him into posses son of & allowed 
him to occupy as such manager, Sc in wiiich he had 
also been allowed to carry on his own business as 
a bookseller, Sl took possession of, but offered to 
return his stock, etc., which however he never had 
applied for : — Held : he could not sue them, either 
in trespass or trover. — W hite v. Bavley (1861), 
2 F. & F. 386 ; subsequent proceedings, 10 O. B. 
N. B. 227. 

(6) Where Act A^nounts to Conversion. 

238. Demand & refusal unnecessary — Actual 
taking of* goods.] — Bruen v. Roe (1665), 1 Sid. 
264 ; 82 E. R. 1095. 

Annotations .-—Consd. Fowler v. Hollins (1872), L. R. 7 Q. B. 

616. Refd. Garland v. CarUsle (1833), 2 Cr. & M. 31. 

239. .] — One who comes into posses- 

sion of land, on which he finds a block of stone 
belonging to another, is not justified in removing 
it to a distance. Such removal supersedes the 
necessity of proving a formal demand in an action 
of trover. — F orsdick v. CoiiUNS (1816), 1 Stark. 
173 ; 171 E. R. 437, N. P. 

240. .] — Beckwith v. Corkal, No. 

544, post. 


241. — ,] — Wrongful taking of a chattel 

IS a sufficient conversion to support trover, with- 
out proof of a subsequent demand or refusal. — 
Grainger v. Hill (1838), 4 Bing. N. C. 212 ; 1 
Arn. 42 ; 6 Scott, 561 ; 7 L. J. 0. P. 85 ; 132 E. R. 
769 ; aiib nom. Granger v. Hill, 2 .fur. 235. 
Ar^tations .-—Distd. Powell v. Hoyland (1851), 6 Exch. 67. 

Mentd. De Medina v. Grove (1847), 10 Q. B. 172 ; Warner 

V. lUddiford (1858), 4 0. B. N. S. 180 ; Partou v. Hill 

(1864), 4 Now Hep. 103 ; Assets Development Co. v. 

Close (No. 2) (1901), 46 Sol. Jo. 12 ; Giblan v. National 

Amalgamated Ijabourors' Union of Groat Britain ic 

Ireland, [1903] 2 K. B. 600. 

242. Wrongful distress.] — Where 

goods arc distrained which are not liable, an 
action of trover may be brought by the owner 
without a demand Sc refusal. — Ward v . Ventom 
(1797), as reported in Peake Add. Cas. 126 ; 170 
E. R. 217, N. P. 

248. Discounting bill of exchange — After 

notice of loss by holder.] — A banker after notice, 
discounts a bill drawn on a customer, & by the 
acceptance made payable at his hank, after it has 
been lost by the holder, afterwards debits his 
cu.stomer with the amount of the bill, writes a 
discharge on it, A delivers it up to the customer as 
the banker’s voucher of his account : — Held : the 
banker is thereby guilty of a conversion & the 
loser of the bill may I'ccover in trover without a 
previous demand ('f the bill. ' Lovell r. Martin 
(1813), 4 Taunt. 799 ; 128 E. It. 515. 

244. Books held by assignees in bankruptcy 

— Commission wrongfully Issued.] — A jury having 
found that a keei)ei* of liounds, who bought dead 
horses for his dogs Sc then sold the skins Sc bones 
for a profit, was not tliereby a trader, the ct. 
refuscil to grant a new trial, or to disturb the 
verdict. Pltf., against whom a commission of 
bki)t. had been wrongfully issued, being required 
by the assignees under tli(‘ commission to deliver 
up his books, did so : — Held : he might recover 
of the assignees in trover, without formally 
demanding a restoration of the books. — SuMMER- 
SETT V. Jarvis (1821 ), 3 Brod. Sc Bing. 2 ; 6 Moore, 
0. P. 56 ; 129 E. R. 1182. 

245. Money paid under mistake of fact.] — 

Where money has been paid under a mistake of 
fact which was shared by both the party paying 
Sc the party receiving it, in order to entitle the 
payor to maintain an action for the recovery back 
of the money so paid it is not necessary that he 
should have given the payee notice of the mistake 
& demanded repayment. Jn such a case the cause 
of action is complete the moment the money is 
paid. — Baker v. Courage <fc Co., [1910] 1 K. B. 
56 ; 79 L. J. K. B. 313 ; 101 L. T. 854. 

Annotations Jones u. Waring & Gillow, [1925] 

2 K. B. 612; lie Mason, [1928] 1 Ch. 385. Mentd. Ife 

Robinson, McLaren v. Publlo Trustee (1911). 104 L. T. 

331. 

(c) Goods of Bankrupt. 

246. Collusive sale.] — A trader on the eve of 
bkpey. makes a collusive sale of goods to A. The 
assignees cannot maintain trover for them with- 


D87»), 19 N. B. R. (3 P. & B.) 104.-- 

CAN. 

, I—Barreit V. SUTIIS (1884), 

17 N. S. R. (6 R. & G.) 262.— CAN. 

r— .] — A dolph v. Good (1912), 
20 W. L. R. 401 ; 1 W. W. R. 936 ; 
5 Sask. L. R. 106 ; 1 D. L. R. 750. 
— CAN. 

.]— Haryana CorroN Mima 

& C* I- Co. 

( 1927), I. L. R. 8 Lab. 555.— IND. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (b). 

288 I. Demand dh refusal wmecessary 
— Aclval talcing of goods .] — Brown v. 


Mackenzie (1871), 10 N. 8. W. 8. C. R. 
302.— AUS. 


238 ii. .] — Wlioro a son 

turned his father out of his lioiiao & 
refused to let him remove personal 

S roperty belonging to him, It was hold 
lat the father might maintain an 
action of conversion without having 
made any demand therefor.— Lowe v. 
Lowe (N. S.) (1911), 10 E. L, R. 277.— 
CAN. 

2421. Wro7ipful distress.] 

— Whore goods are illogallv seized & 
sold under a ft. fa. It is not necossaiy 
in an action of trover by the owner 
against the sheriff to prove a demand & 


refusal in order to establish a con- 
version.- MomcE & mAPAtAN (1889), 

! N. B. R. 221.— CAN. 

b. .] — Tiioaison r. Wai.8H 

(1852), 7 N. B. K. (2 All.) 369.— CAN. 

-.] — McDonald v. McAdajm 
(1903), 40 N. 8. R. 597.— CAN. 

PART II. SECT. 2, SUB-SECT. 1 — 
A. (0). 

d. Assignment in confcmplaiion of 
hisolvency.] — Pltf., as asslgnco in in- 
solvency, brought an action of trover 
for goods which had been conveyed by 
R. tx) deft., in contemplation of 
insolvency. The goods had been sold 
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Teover and Detinue. 


Sect, 2. — Demand and refusal: Sub-sect, 1, A, (c), 
& B. ; sub-sects, 2 <&: 3, A. (a).] 
out proving a demand & refusal. — N ixon v, 
Jenkins (1793), 2 Ily. Bl. 136 ; 126 E. B. 471. 
Annotations .•—’DiatA. Boamos v. Watts (1824), 1 C. & P. 

400. Confid. Young V . BlUlter (1860), 8 H. L. Gas. 682 ; 

Hellbut V. Ncvill (1870), L. B. 5 C. P. 478. Refd. 

Stevenson r. Newnham (1863), 13 C. B. 285 ; Exley v. 

Jnglis (1808), L. 11. 3 Exch. 247. 

247. .] — Yates v. Oahnsew, No. 217, ante. 

248. Goods taken In execution by sherill — Notice 
by assignees not to sell.] — Where after a secret 
act of bkpey. the sherill took in execution the 
goods of a trader under afi, fa. & removed them to 
a broker’s, & the assignees of the bkpt. afterwai’ds 
served a notice upon him not to sell them, for 
which reason they were allowed to remain unsold 
at the broker’s : — Ilc/d : the sheritf was liable to 
an action of trover at the suit of the assignees, 
without any demand of the goods. — Wyatt v. 
Blades (1813), 3 Camp. 396 ; 170 E. B. 1423, N. P. 
Annotations Consd. Balme v. Hutton (1833), 9 Bing. 471. 

Apprvd. Garland r. CarllHlc (1837), 4 Cl. & Flu. 093. 

Apfd. Grainger v. Hill (1838), 4 Bing. N. C. 212. 

249. Goods in order & disposition of bankrupt.] — 

In trover by the assignees of a bkpt., to recover 
property in his order & disposition at the tune of 
the act of bkjicy., no demand 6l refusal are 
necessary. — S oameh v. Watts (1824), 1 C. i>L P. 
400 ; 171 E. B. 1248, N. P. 

Annotation : — Mentd. Sumption v. Monzani (18 36), 4 Ad. 

& El. 1007. 

250. Bankruptcy of vendee — Order to brokers to 
sell goods — Delivery by brokers to vendor.] — A 

A CO., as brokers foi* B., sold goods, then in their 
j)OSsession, to C. which were i^aid for by a bill 
drawn by C. & accepted by i). C. ordered A. & 
CO. to keep the goods in their hands & sell them if 
they could make a certain protit. Before the bill 
became due D. failed, A. A co. applied to C. 
for seemity for the bill : whereupon he gave them 
an order to sell the goods A ai)ply the proceeds in 
payment of the bill. C. afteiwards, A: before the 
goods were sold, became bkpt. A. A co. handed 
over the goods to B. at his request, but he after- 
wards returned them, A after they were returned, 
C.’s assignees, having made a demand of the goods, 
brought trover ; — Held : they could not maintain 
it ; for after the order given by C. to A. A co. to 
sell the goods A apply the proceeds in payment of 
the bill, they remained in their hands, subject to 
that charge, because A. A co. must be presumed to 
have asked security as agents for B., whose ratifica- 
iion of their act for his benefit might also be 
inferred.— B ailey e. Culvekwell (1828), 8 | 

B. A (’. 448 ; Dan. A JJ. 176 ; 2 Man. A By. K. B. 
604 ; 7 L. J. O. S. K. B. 19 ; 108 E. B. 1109. 
Annotations: — Refd. lie Douglafl, Ex v. Hankey (1838), 4 

Dvac. 1. Mentd. llutchinaon v. Heyworth (1838), 9 

Ad. & Kl. 375. 


B, Action for Detinue. 

261. Whether necessary.] — v. Malpaz 

(1466), Y. B. 33 Ben. 6, fo. 26, pi. 12. 

Annoiaiions : — Refd. Isoack v. Clark (1616), 2 Bulst. 306 ; 
Maeon v. Famell (1844), 13 L. J. Ex. 142. 

252. .] — Hern A Stub’s Case (1627), 

Hodb. 400 ; 78 E. B. 236 ; sub nom. Hern v, 
Stubbers, Lat. 208. 

Annotations: — Refd. Rowe r. Young (1820), 2 Bll. 391. 
Mentd. Hatton v. Isemonger (1726), 1 Stra. 641 ; Fieher 
V. Lano (1772), 2 Wm. Bl. 834. 

253. .] — Ward v. Martine (1661), 1 Sid. 

66 ; 82 E. B. 973. 

254. .] — Clayton v. Le Boy, No. 314, post. 

265. .] — Viscount C. had claimed the 

delivery up by deft., W., of books A lists contain- 
ing names A addresses of persons to whom pltf. 
had thiough deft., his confidential secretary for 
that purpose down to June, 1914, issued vouchors 
for admission to the Boyal Inclosure at the Ascot 
Pace Meeting, of which documents, after having 
removed A kept them, pltf. alleged deft, had made 
unwari*antable A improper use. 

When the writ was served . . .the books A 
documents were not rightfully in deft.’s possession, 
A in these circumstances the action was properly 
brought without the necessity of any further notice 
to deft. (Eve, J.). — Churchill (Lord) v, Whet- 
NALL, ABERCONWAY (JiORD) V. WhETNALI. (1918), 
87 L. J. Ch. 624 ; 119 L. T. 34. 


Sub-sect. 2.— Sufficiency of Demand. 

256. Demand of payment for goods.] — 

Bookeby’s (’ase (1047), Clay. 122. 

257. .] — A demand of payment for goods, 

for which an action of trover is brought, is a good 
demand to support the action. — Thompson v , 
Shirley A Body (1793), 1 Esp. 31 ; 170 E. B. 
271, N. P. 

258. Demand In writing— Left at defendant's 
house.] — A demand in writing left at deft.’s house 
is sullicicnt in Dover.— Logan v. Uoulditch 
(1793), 1 Esp. 22 ; 170 E. B. 268, N. P. 

259. Admissibility of copy.] — Notice to 

lu'oduce a written demand of a thing, for whieh 
an action of trover is brought, unnecessary. — 
Hammond v. Piank (1790), Peake Add. Cas. 90 ; 
170 E. B. 204, N. P. 

260. .1 — Briant V, Dormer (1848), 2 

Car. A Kir. 092, N. P. 

261. Verbal A written demands made at same 
time — Evidence of verbal demand sufficient.] — 

If a verbal demand A a demand in writing are 
made at the same time, for the purpose of bringing 
an action of trover, A the one has no reference to 
the other, evidence of the verbal demand is 
sufficient without tlie production of the writing. 

In trover for a deed, the evidence of conversion 


by (lefl . before action brought ; — 
Held : evidence was not necessary of a 
demand & refusal. — Bunn v. Dauiing 
(1882), 15 N. S. H. (3 H. & G.) 248.— 

CAN. 

PART II. SECT. 2, SUB-SECT. 1.— B. 

261 i. Whether necessary,] — Whore 
deeds wore deposlt/od as security for a 
loan U the loon was repaid, but the 
deeds anci-o not retiunod : — Held : 
lieforo demand of the deeds, there was 
no wrongful detention, so as to form a 
“ cause of action or matter in dif- 
ference,” within a reference to arbitra- 
tion, made & proceeded on before any 
demand Avas madt'. — T imewei.t. v. 
ViuoOE (1808), 6 W. W. & A’B. 147.— 
AUS. 

25111. Goods A\ere loft In the 

possession of F. more than twelve 


months before an information Avas filed 
for their detention. No demand was 
made until the day on which the 
information w^us filed : — Held : the 
matter of complaint did not arise till 
demand. — Ex v. Fihhkr (1879), 2 

N 8. W. S. C. It. N. S. 32.— AUS. 

261 iii. .] — McFatridoe r. Hol- 

8TKAD (1889), 21 N. S. R. 325.— CAN. 

261 Iv. .] — Guay & Smith r. 

Guernsey (1902), 6 Terr. L. R. 439. — 
CAN. 

261 V. .]— Pltf. sold to deft. tA\o 

hoi-ses & took a Hon note for the price, 
wldch was not paid at maturity. Pltf. 
I'etook the horses imder his lien note, 
but that was after this action had been 
brought for unlawful detention of the 
horses ; — Held : to succeed in the 
aotiou of detinue pltf. must show that 
deft, detained the horses after pltf. 


made a demand ; the onus was on 
pltf. — MACLEOD V . ScRAMLEN (1910), 
14 W. L. R. 262 ; 3 Sask. L. R. 155.-- 

CAN. 

261 vi. — .] — An action of detinue 
does not Ho against a bailee of goods 
mitil demand made by the bailor, 
after the determination of the bailment 
& before action brought. — (^ullen, 
Allen & Co. v. Barclay (1881), 10 
L. R. Ir. 224.— IR. 

251 vii .1 — Brocket v. Bow- 

den’s Truhtoes (1895). 13 N. Z. L. R. 

371.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2. 

e. Condition precedent unfulfilled by 
plaintiff — Demand insufficient,}— K ay- 
NER V. Hariaiw (N. S.) (1922), 68 
D. L. R. 07 ; 56 N. S. R. 143.— CAN. 
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was, that when the deed was demanded from deft, 
ho said he would not deliver it up, but that it was 
then in the hands of his attorney, who had a lien 
upon it : — Held : insuflicient. 

To make a demand & refusal sufficient evidence 
of a conversion, the party when he refuses must 
have it in his power to deUver up or detain the 
article demanded {per CuR.). — Smith v. Young 
( 1808), 1 Camp. 439 ; 170 E. R. 1014, N. P. 
Annotations : — Befd. Feathorstonhauirli v. Johnston (1818), 

8 Taunt. 237 ; Cattorall v. Kenyon (1842), 6 Jur. 607. 

262. Demand by vendors of goods — Repayment 
of purchase-money on refusal — Necessity for new 
demand.] — Where pltfs. sold goods to T., who paid 
for them, & was to take them away, but deft, 
becoming possessed of the place in which the goods 
were deposited, plbfs.’ attorney, accompanied by 
T., demanded them of deft., telling him that they 
belonged to pltfs., & that they had sold llicm to T. ; 
to which deft, answered that he would not deliver 
them to any person whatsoever, afterwards 
pltfs. repaid the money to T. 6^ brought trover 
against deft. : — Held : this demand & refusal 
were sufficient evidence of a conversion to support 
the action, 6c a new demand by pltfs., after they 
had repaid the money to T., was not necessary. — 
Pattison V. Robinson (1810), 5 M. & S. 105 ; 105 
E. R. 990. 

263. Joint owner — Demand by one in own name.] 

"Where two or more who aie jointly interested in 
a chattel, deposit it with a stranger, a demand 
by one in his own name only, 6c not on behalf of 
all, will not entitle such one to maintain detinue 
foj- it. — Atwood r. hhmEsT (1853), 13 C. B. 881 ; 
22 L. J. C. P. 225 ; 21 L. T. O. S. 185 ; 1 W. R. 
430; 138 E. R. 1449; ,sa6 nora. Attwood v, 

Ernest, 1 C. L. R. 738 ; 17 Jur. 003. 

264. .] — Four partners pledged goods 

with deft., with a power of sale, as security for 
repayment of advances made by deft, to them. 
Afterwards the partnership was dissolved & the 
property of three of the four partners vested in 
pltf. under several deeds of assignment. Pltf., 
without authority from the fourth partner, tendered 
to deft, the amount for which the goods were a 
security, 6c demanded the whole of the goods. 
Deft, refused to deliver the goods to pltf. : — Held : 
the refusal by deft, was not such a conversion of 
the goods as would entitle x>ltf. to maintain an 
action of trover against deft .— IlAurER v. (lODSETiU 
(1870), D. R. 5 Q. B. 422 ; 39 L. J. Q. B. 185 ; 
18 W. 11. 954. 

Annotations: — Mentd. Hawkslcy v. Outram, 11892] 3 Ch. 

369 ; Jacobs r. Morris, ilOOl ] 1 Cli. 2(il. 

265. General demand.] — In an action for 
damages for conversion it was i)roved that pltf., 
an exor., had made a general demand of “ the 
goods of the deceased,” 6c that deft, had replied in 
ellect that the goods wei*e claimed by another 
party : — Held : the demand not being specific, 
the refusal of deft, did not render him liable in the 
action. — Nixon v. Sedcier (1890), 7 T. L. R. 112, 
C. A. 

266. In excess of plaintiff’s right.] — In an 

action of trover for timber, the only evidence of a 
conversion was, that pltf.’s agent gave to deft, a 
written demand of ” all those staves, deals, & 


quarterings now in your yard,” 6c inquired whether 
deft, intended to give them up ; to which his 
answer was, “ I do not.” Pltf. was entitled only 
to demand the quarterings : — Held : the general 
demand & refusal was sufficient evidence of a 
conversion of the quarterings. — Greenslade v, 
Evans (1848), 12 L. T. O. S. 124. 

Issue of writ as sufficient demand.] — See 
Sub-sect. 1, B., ante. 


Sub -SECT. 3. — Sufficiency of Refusal. 

A. Action for Conversion. 

(a) In General. 

267. Mere refusal.] — Isaack v. Ctark (1615), 
2 Bulst. 306 ; Moore, K. B. 841 ; 80 E. R. 1143 ; 
suh nom. Isack v. Clarke, 1 Roll. Rep. 126. 
Annotaiions : — Refd. Manby v. Scott (1602), O’Bridg. 229 ; 

Mires V. Solobay (1078), 2 Mod. Rep. 242 ; Parker v. Kott 

(1701). 12 Mod. Rep. 400; Garland v. Carlisle (1837), 

4 Scott, 587 : Mason v. Famoll (1844), 1 Dow. & L. 676 ; 

Whitehead v. Harrison (1844), 6 Q. B. 423 ; Cooper v. 

Wlllomatt (1846), 1 C. B. 072 ; Clements v. Flight (1840). 

8 L. T. O. S. 160 ; ITolHus v. Fowler (1876), L. R. 7 H. L. 

767. 

268. .] — In 1820 the right to recover certain 

court rolls & other documents accrued ; in that 
year a letter demanding them was written, 6c in 
1822 another letter on the subject was written. 
No distinct refusal was shown. A bill to compel 
their delivery was filed in 1844 : — Held : it was too 
late, Stat. Limitations being a bar, as the letters, 
followed by non-eompliance, were sufficient evi- 
dence of conversion ; but leave was given to bring an 
action.— Wells (Dean 6c (^iapteu) v. Doddinoton 
(1845), 2 Coll. 73 ; 14 L. J. Ch. 304 ; 5 I.. T. O. 8. 
170 ; 9 Jur. 768 ; 63 E. K. 642. 

Annotation Refd. Beaumont v. Jeffery, [1925] Ch. 1. 

269. .] — Wilde v. Waters, No. 104, ante. 

270. Refusal must be absolute.] — Philpott v. 
Kelley, No. 168, ante. 

271. .] — Bailee of a gun overcharged & 

burst it. The owner required him forthwith to 
deliver it back in the same good plight in wliich 
he received it. Bailee refused to do the repair, 
6c, the gun not liaving been returned, the owner 
brought trovei* ; -Held : the refusal to comply 
with a demand of redelivery, qualified as above, 
W’as not of itself evidence of a conversion. — 
Rusiiworth V. Taylor (1812), 3 C^. B. (599 ; 3 
Gal. & Dav. 3 ; 12 L. J. Q. B. 80 ; 6 Jur. 915 ; 
114 E. R. 074. 

272. .1 — Innes V. Fitch (1843), 2 lu T. 


O. S. 99. 

273. Must relate to act of conversion.] — Wey- 
mouth V. Boyer, No. 343, post. 

274. Demand by party unknown- Or not pro- 
perly authorised.] — Where in an action of trover 
the demand of the goods is not made by the party 
himself, a refusal, on the ground that the party 
apjilying is unknown, or not projierly authorised, 
is not sufficient to supi^ort the action. — Solomons 
V. Dawes (1794), 1 Esp. 81 ; 170 E. R. 287, N. P. 
Annotations .—Refd. Garland r. CarllHlo (1837), 11 Bll. N. S. 

421, p. 520 ; Charrinton v. Johnson (1845), 13 M. & W. 

856. 

275. Persons refusing must have power to deliver 
or detain.] — Smith v. Young, No. 261, ante. 


PART II. SECT. 2, SUB-SECT. 3.— 
A. (a). 

267 1. Mere rc/«saZ.]— Parker v. 
Bligh (1910), 9 E. L. R. 94.— CAN. 

270 i. Refusal rmist he ahaolute .] — 
Where a demand Is necessary in trover 
to prove a conversion, if It be oral, the 
answer must be positive ; & whore an 
oral demand was made on deft, while 
driving at a distance from his house, 
where the property demanded was, & 


no answer was returned i—^JIeld : no 
evidence of a conversion. — M cLean v. 
Graham (1838), 6 O. 8. 741. — CAN. 


270 ii. .1 — Ann AND i\ mer- 

chants’ Bank (1878), 12 N. S. R. (3 


R. & C.) <29.— CAN. 

275 1. Persona refusing must have 
pou:er to deliver or retain. ] — ^W alk ^ y. 
ChJNNiNGHAM (1877), 12 N. S. R. (3 


R. & O.) 1.— CAN. 

276 ii. .] — Where a deft, had 


alrtwly sold the goods In a manner 
which the ot. considered to have been 
authorised by pltf. ; though the goods 
woiN) demanded of him 6c he refused 
thorn, nevertheless : — Held : to make 
the demand & refusal sufficient evi- 
dence of a conversion ho must have had 
It In his power to deliver up or retain the 
articles demanded. — Richardson v. 
Harrison (1850), 3 Nfld. L. R. 153.^ — 
NFLD. 
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Trover and Detinue. 


Sect. 2. — Demand and refusal: Sub-secl. 3, A, (a) 
& (ft).] 

276, ,] — I’rover for a bill of exchange. 

Pleas, not guilty ; & not possessed. At the trial 
it was proved that pltf. had demanded the bill 
from deft., who said it was in the hands of his 
attorney ; but if pltf. would call again on a day 
named he would give him the bill. Another 
demand was made on the day appointed, but the 
bill was not forthcoming. Verdict passed for 
deft. On motion to set aside the verdict & enter 
it for pltf. or for a new trial : — Held : pltf. was 
entitled to the voidict iipon the plea of not pos- 
sessed, but the ct. refused to disturb the verdict on 
tlie issue of not guilty, holding that the conduct 
of deft, did not amount to a conversion, & that the 
the jury were warrant-ed, upon < he facts, in finding 
for deft. — Towne v, Lewis (1849), 7 C. B. 008 ; 
13 L. T. O. S. 71 ; 137 E. B. 241. 

Annotations : — Consd. Plllott v. WMIkluson (1864), .3 H. & C. 
345. Held. How V. Kirchner (1857), 11 Moo. P. C. C. 21. 

277. Person having custody ignorant of real 
owner — Refusal until ownership proved.] — 
Refusal to deliver good.s, by person ignorant of 
real owner, no evidence of conversion. — Green v. 
Dunn (1811), 3 Camp. 215, n. ; 170 E. R. 1359, 
JV. P. 

Annotation : -Refd. (iarlaiid v. Carlisle (1837), 11 Bli. N, S. 
421, p. 520. 

278. Refusal by general agent— Necessity lor 
proof of special authority.] — In an action of trover 
against deft., for not/ delivering some wine de- 
posited with lier by way of security for an advance 
of money : — Held : it was not suilicient evid nee 
of a convei-sion to show that her son, who acted 
as her general agent, refused to give it up ; & it 
was necessary to prove, iJiat sucli agent acted under 
a special direction, in order to make deft, liable. — 
PoTiioNiEii V. Dawson (1810), Holt, N. P. 383 ; 
171 E. R. 279, N. P. 

Anii/)tatwns .‘—Retd. Martin v. Iloid (1862). 11 C. B. N. S. 
730 ; Donald v. Suckling (1806), L. R. 1 g. B. 585 ; Bur- 
dick V. Sewoll (1883), 10 Q. B. D. 363. 

279. Article received for repair — Refusal to de- 
liver until cost paid.] — The servant of deft., a 
coach spring maker, received a spring of pltf.’s to 
repair, & jiromised to bring it back by a certain 
hour. Deft., after that/, refused to return without 
being first paid for the repair; — Held: not a suffi- 
cient conversion to support trover. — F airman v. 
Grimble (1820), 2 0. «Sc P. 200 ; 172 E. R. 120, 
N. P. 

280. General refusal — Just reason for refusal — 
No reason given.]- -If, upon a demand of goods, & 
a refusal to deliver them, there is, in fact, a just 
reason for refusal, unless he who demands 
will make a certain (;onij)ensation ; but the person, 
who holds the goods, does not allege the just reason 
as an excuse, & gives a general unqualified refusal ; 
his doing so is evidence of a conversion sufficient 
to maintain trover. — Thompson v. Trail (1820), 

0 B. & C. 30 ; 2 C. & P. 334 ; 9 Dow. & Ky. K. B. 
31 ; 5 L. J. O. S. K. B. 34 ; 108 E. R. 360. 

Annotations : — Be!d. Cowas-Joo V. Thompson (1845), 6 
Moo. P. O. C. 165 ; Thompson v. Small (1845), 1 C. B. 328. 
Mentd. Bushel v. Wheeler (1844), 15 Q. B. 442, n. ; Tindall 
V. Taylor (1854), 4 E. & B. 219 ; The Bahia (1864), 11 
Jut. N. S. 90. 

281. Title to some goods only.] — Qu. : 

whether in trover, if seven tilings are demanded 


when there is ft right to five only of them, ft eenerai 

refusal is evidence of a oonversion of such five 

Abington v. Lipscomb (1841), 1 Q. b. 776-* i 
Gal. & Dav. 230 ; 10 L. J. Q. B. 330 j 6 Jur 267 - 
113B. R. 1328. ur.^o/, 

Af^totion: — Refd. Harriaon v. Powell (1894), lO T. L. R. 

282. Refusal to deliver to particular person-— 
Willingness to deliver to another.] — ^A., who was 
paying his addresses to a lady, lost her letters & 
two memorandum books containing remarks of his 
own ; B. found them, & kept them, on the ground 
that the books contained matter injurious to him, 
& also showed thorn to others ; A. sent a person to 
demand them of B., who, at first, refused to give 
them up at all, but before the person left, said ho 
would not give them to him, but would to 0. or 
D. C. went, & B. offered to give him the letters 
& one book, wlJch C., after consulting with A., 
accepted, saying that he made a sacrifice to obtain 
the iettt rs : — Held : there was a conversion of the 
whole ; but the verdict was only for nominal 
damages. 

The refusal to deliver to one person, thougli 
accompanied by a declaration of willingness to 
deliver to another, is a conversion (Patteson, J.). 
— Clendon V. Dtnneford (1831), 6 G. & P. 13 ; 
172 E. R. 855, N. P. 

Annotation: — Distd. Philpott r. Kelley (1835), 3 Ad. & El 

106. 

283. Refusal to give complete delivery —Reten- 
tion of some articles demanded.] - Clendon v. 
Dinneford, No. 282, ante. 

284. Refusal followed by offer to restore — Before 
Issue of writ.] — Defis. had in tlieir possession a 
boiler belonging to pltfs. Pltfs. demanded it, & 
defts. at first refused to restore it ; but afterwards, 
<fc before the issuing of the writ, tendered it : — 
Held : no conversion. — ITayward v. Seaward 
(1832), 1 Moo. & S. 459. 

285. Ambiguous statement followed by non- 
delivery.] — ^A. lent goods to B.,who died, & on his 
death the goods came into the iiossession of 0., 
who, when the goods were demanded of him, said 
that he should do nothing but what the law 
required. C. did not afterwards deliver up the 
goods : — Held : in an action of trover, to be a 
sufficient conversion by 0. — Davies v. Nicholas 
(1836), 7 C. & r. 339 ; *173 E. R. 161. 

286. Reference to solicitor.]— The widow & 
administratrix of an insolvent, being applied to by 
Ills assignees for some papers that had been in his 
possession at the time of his decease, answered 
that they were in the hands of her attorney : — 
Held : not sufficient evidence of a conversion to 
sustain an action of trover. — Canot v. Hughes 
(1836), 2 Bing. N. C. 448 ; 1 Hodg. 410 ; 2 Scott, 
063 ; 6 L. J. C. P. 177 ; 132 E. R. 176. 

287. Refusal on ground of property.] — Tripp v. 
Armitage, No. 335, post. 

288. Refusal by deceased person — Action against 
executor.] — In trover against an oxor., it appeared 
tliat the watch which was the subject-matter of 
the action had been given by testatrix to one S. 
in Sept. 1 837 ; that S. redelivered it to testatrix 
in Mar. 1838, for the purpose of its being pawned 
by her ; that, on its being demanded by pltf. in 
Dec. 1838, testatrix said that she would consult 
her solr. ; & that testatrix died in Mar. 1839 ; — 


286 i. Reference to soli oil or .] — Where 
the solr. of pltf. wont to the Bank of 
Upper Canada & demanded from the 
president certain boats, & the presi- 
dent told him ho had no answer to 
grlve, & referred lilm to the solr. of the 
bunk, who told him that he was not 
authorised to give ajiy answer : — 


Held : eufRcleiit evidence of a demand 
& refusal to support trover. — Mo- 
Don’eij. (Bbthune’b Assignees) v. 
Bank op Upper Canada (1850), 7 
U. C. 11. 262.— CAN. 

f. Refusal by eervarU.] — Though a 
refusal by a servant to give up property 
in his possession, until bo can obtain 


directions from his master, may not 
amoimt to a conversion ; he has no 
right to insist on the owner of the 
proiMjrty obtaining the master’s consent 
to the delivery. — Rued v. McKutoY 
(1865), 9 N. B. R. (3 All.) 212.— CAN. 

g. Refusal after action .] — Blackley 
r. DOOLEY (1889), 18 O. R. 381.— CAN. 
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Held : this was aulficient evidence to w^ant the I 
iiirv in a conversion within six months 

before the death.— R ichmond v, Nicholson (1839), 

8 Scott, 134 ; 9 L. J. 0. P. 1. 

289. Articles “ mixed up with other concerns.*’] 
Innes V. Pitch (1843), 2 L, T. O. S, 99. 

290. Reference by defendant to third person — 
Defendant ha^g control of goods.] — ^AI abshaix 
v. Newsome (1843), 1 L. T. O. S. 203 ; 7 Jur. 991. 

* 291. Refusal to deliver document — Without 
order of court.] — In pxirsuance of a contract for 
the sale of an estate an abstract of title was 
d(']ivered, & afterwards returned to deft., who was 
bolr. for the vendor, with remarks & queries. The 
vendor failing to make out a good title within the 
limo agreed upon, a suit was instituted by the 
purchaser to compel a specific performance. 
During the pendency of this suit, tlie purchaser 
demanded the abstract fi*om deft., who continued 
solr. for the vendor in the suit. Deft, answered 
that he could not pari with it without an order from 
the ct. of, or a master in, Chancery i—Held : in an 
action of trover by the purchaser, such refusal was 
not evidence of a conversion. — M ackkreth v. 
Dunn (1843), 7 Jur. 278. 

292. Expression of intention to consult solicitor — 
Followed by non-delivery.] — (1) A written notice 
of demand, to deliver up certain deeds, was served 
on three defts. at different limes & places : — Held : 
it was for the jury to say, from tlie whole of the 
evidence, whether defts. had not previously agreed 
to act in such a manner, with reference to the deeds 
in question, as to render their refusal, although 
separately given, (evidence of a joint conversion. 

(2) On one of defts. being servtnl with notice of 
demand, he merely said, “ that he would consult 
his attorney ” : — Held : this expression, coupled 
with his subsequent conduct in not giving up the 
deeds, amounted to evidence of a conversion. — 
Atkin v. Slater (1844), 1 Car. & Kir. 356. 

293. .]— Bebroughes V, Bayne, 

No. 100, ante, 

294. Joint refusal.] — A tkin v. Slater, No. 292, 
ante. 

295. Refusal entailing slight delay.] — The mere 
fact of a demand & refusal is not conclusive of a 
convci'sion, but may be rebutted by surrounding 
circumstances. Where, therefore, furs were de- 
posited to secure a debt, for which an action was 
commenced, & stayed upon a judge’s order to pay 
debt & hosts, & were demanded upon tender of 
the debt & costs, but refused by deft., on the 
ground that his clerk had managed the case, A 
1 hat he must first see him : — Held : the furs having 
been tendered in a very short time afterwards, 
there was no evidence of conversion. — E vans v. 
Bell (1847), 10 L. T. O. S. 109. 

296. Evasion of delivery.] — M yers v. Marks, 
No. 181, ante, 

297. Hesitation as to deUvery.]— S chbeiber v. 
Abtigues (1853), 21 L. T. O. S. 142. 

298. Refusal because article destroyed — De- 
fendant not called as witness to destruction.] — 

In an action for the conversion of a bill of exchange, 
it being proved that deft, had said, in answer to a 
demand for it, that he could not give it up because 
it had been burnt, & deft, not being called as a 
witness ; — Held : the case was rightly left to the 
jury, & their verdict for pltf. was justified by the 
evidence. — ^M‘K ewen v, Cotching (1857), 27 
B. J. Ex. 41 ; 6 W. H, 10, 

Annotation: — Mentd. West v. West (1911), 17 T, L. K. 476. 

299. Claim of Hen— Excessive claim.]— Where 
a party claims to detain goods upon two causes of 
lien, in such a way as to dispense with tender of 
either, he is guilty of a conversion unless he can 


sustain both. — K erford v, Mondel (1869), 28 
L. J. Ex. 303 ; 33 L. T. O. S. 289. 

, Eefd. Allen v. Smith (18G3), 11 W. R. 440. 

Watson V. Pearson (1863), 11 W. R. 702 : The 

Norway (1864), Brown. & Lush. 377. 

800. Action on promissory note — Payment of 
amount into court — ^Refusal to deliver cancelled 
note — Until money drawn out.] — A promissory 
note having been sued upon in a county ct., & the 
money paid into ct., & a demand was made for the 
cancelled note after the liolder had notice of the 
payment, but before lie had had time to take the 
money out of ct. : — Held : his refusal to give uj) 
the note did not constitute a detention. — Norton 
V, Blackie (1804), 13 W. R. 80. 

301 . Refusal to sign bill of lading —By master of 
ship.] — By a cliartcrparty defts. agreed to carry 
for pltfs. a cargo of coke from (’. to B., the master 
to sign the bill of lading as pi esonted within twenty- 
four hours after the cargo should be on board, or 
pay 4d. per ton per day for each day’s delay as 
damages. The caigo having been loaded, a bill of 
lading was X)iescnted to llie master, which he 
refused to sign without inserting a clause that the 
vessel siiould not be lial)h‘ for duties on cargo 
caused by non-arrival before a sx)ecificd date. 
Pltfs. having declined to accept such a bill of lading, 
tlie master sailed with the cargo for B. without 
signing any bill of lading. Pltfs. directed their 
consignee to deduct the pimally under the fore- 
going clause. The master was willing lo deliver 
the cargo on payment of the freight m full, but the 
consignee having insisted upon deducting the 
penalty, the master declined to deliver the cargo, 

^6 landed it stored it at H. : — Held : there had 
been no conversion of the cargo. — Jones v. 
TIottgh (1879), 5 Ex. D. 115 ; 49 h. ^, Q. B. 211 ; 
42 j.. T. 108 ; 4 Asp. M. L. 0. 248, 0. A. 

Reid. Airastronf? i\ Allan (1892), 9 T. L. R. 
.88. Mentd. Tbo PrlncePB (1894), 70 1.. T. 388 ; Rayner v, 
Rcdenakt. Oomior, 11895] 2 Q. B. 289. 

I {b) Delivery made Dependent on Umcarranted 
Condition, 

302. Payment of expenses — ^Keep of lost dog.] — 

Trover lies for a dog that was lost, & which deft, 
refuses to deliver, unless paid for his keex)ing. 
Binstead V, Buck (1776), 2 Wm. Bl. 1117 ; 06 
E. R. 6()0. 

Annotationff Qohb^. Nicliolfioii 

Hy. Bl. 2.51 ; Jebara v. Ottoman Bank, 11927] 2 K. B. 
254. 

303 . Of auctioneer — Goods sent by wrong- 

doer.] — The hirer of a piano, who lends it to an 
auctioneer to be sold, is guilty of a conversion ; 
A: so is the auctioneer who refuses to deliver it up 
unless the expense incurred be first paid.— LoESCll- 
MAN V. Machin (1818), 2 Stark. 311 ; 171 E. R* 
066, N. P. 

Annotations Distd. Ferguson v. ^ 

Apld. Cooper v. Willomatt (1 845). 1 C. B. 672. Refd. 1 onn 
V. Blttleston (1851), 7 Exoh. 152. a i 

304. Demand of Inventory & receipt.] — If A. has 

in liis possession a box containing papers belonging 
to a person deceased, & send the box with its 
contents to his solrs. with directions to deliver 
the box & papers to the exor. on 
inventory of them, & a receipt : HeAd : tiover 
lies against the solrs. if they refuse to deliver the 
box & papers to the exor., he refusing to Kivc an 
inventory Ac receipt, although the solrs. ollered to 
give tliem up if the exor. would give an inventory 

&, receipt. . , 

Defts. had no right to insist upon an inventory 
before they delivered up the box, Pltf., as exor.. 
was entitled to the possession of the papers of 
deceased, & that being so he is entitled to recover 
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Trover and Detinue, 


Sect. 2. — D€7rmnd and refusal: Sub-sect, 3, A. (6), 
(c) id).] 

in this action (Abbott, C. J.)* — Cobbett’ v. Glutton 
(182(5), 2 0. & P. 471 ; 172 B. R. 213, N. P. 

305. Payment of debt due.] — If a i)crson who 
has possession of another’s goods is desired by 
the owner to send them to a particular place, & 
he not only refused to send them to that place, but 
says generally that ho will not deliver them up 
urdess payment of a debt due from the owner to 
him is guaranteed ; such general refusal is evi- 
dence of a conversion, although he might not be 
bound to send the goods to any particular place. — 
Sharp v. Pratt (1827), 3 C. & P. 34 ; 172 E. R. 
311, N. P. 

306. Payment of salvage.] — (1) A vessel having 
run ashore on the coast of Essex was assisted by 
the owner of a smack, who put down an anchor & 
an hawser attached to the vessel for the purpose 
of securing her. The smack then left her for the 
purpose of carrying away some of her stores, with 
the intention however of returning. The owner of 
another smack came to her afterwards, finding 
no one in or near tlic vessel her deck under 
water, took away tlic anclior tS: hawsei*, & de- 
livered them up to the deputy vice-admiral of 
Essex : — JIM : the anchor hawser were not 
parted with, or left & abandoned, witliin the 
meaning of 1 & 2 Geo. 4, c. 75, s. 1, & the deputy 
vice-admiral was not justified in detaining them 
until salvage was paid, or security given for its 
payment. 

(2) The deputy vice-admiral, who received the 
anchor <fc hawser, aUoged to have been left at sea, 
from the finder, refused, on apjrli cation by the 
real owner, to deliver them up until the salvage 
was paid, or security given for the payment of it : — 
Held : this was a conversion ; but if he had merely 
refused to deliver them up until it was ascei-tained 
whether salvage was due or not it would not have 
amounted to a conversion. — C lahk v. Ghamber- 
LAIN (1830), 2 M. & W. 78 ; 2 Gale, 217 ; 6 L. J. 
Ex. 2 ; 150 E. R. 070. 

Annotations: — As to (2) Distd. Kcrford v. Monclel (1859), 

28 L. J. Ex. .‘103. Apld. Burroughes v. Bayne (1860), 5 

H. & N. 296. 

307. Carriage of goods to particular station.] — 

l^ltfs. bouglit timber at Ilidl, wliicli was by their 
direction delivered to the York & North Midland 
Ry. CO. at Hull, to be forwarded to pltfs. at 
Nottingham. The timber was carried over the 
Ambergate Ry. co. to the Nottingham station, 
which belonged to the Midland Ry. co., & came into 
the possession of the Midland co. Pltfs. made a 
written demand of the timber on the Midland co., 
with an offer to pay any expenses to which it was 
liable, but this was refused, they were told that 
they could only have it by taking it back to the 
first station on the Ambergate line, five miles from 
Nottingham: — Held: evidence of a conversion 
by the Midland Ry. co. — R ooke v. Midland Ry. 
Co. (1852), 2 Saund. & M. 81 ; 20 L. T. O. S. 178 ; 
10 J. P. 821 ; 10 Jur. 1009. 

308. Delivery of bills of lading.] — Shipping 
brokers having represented that a ship, described 
as on theii’ “ line,” would sail on or about a certain 
day. Qu. : whether there is evidence in which 
a jury can find them liable as on a warranty that 
she should so sail. Sernble : if they, without 
authority in fact, reship the goods in another ship, 
insuring them in their own names, & refusing de- 
Uvery except on handing over the bills of lading 
sent by the first ship, there being no authority in 
law, so to act, there is evidence of a conversion on 
which they may be liable. — Simpson v. Young 
(1869), 1 F. & F. 708, N. P. 


309. Demand of receipt — ^Knowledge of plain- 
tiff’s ownership.] — person having in his posses- 
sion the goods of another, whom he knows to be the 
owner, has no right to retain them until he has a 
written receipt for them. — B arnett v. Crystal 
Palace Co. (1801), 2 F. & F. 443, N. P. ; subse- 
quent proceedings^ 4 L. T. 403. 

310. Payment of freight & charges.] — ^Pltf. con- 
tracted to purchase a certain quantity of goods 
from P. & CO. P. & CO. purchased the goods from 

C. , whom they paid, & shipped them from Cyprus 
to Ivondon for & on account of defts., & delivered 
the invoice to pltf. They drew a bill on i)ltf.’8 
firm in Ijondon to the order of C. C. discounted it 
with defts. & foiwardod it to defts.’ London 
agents, together with bills of lading drawn to the 
order or assigns of P. & co., with instructions that 
pltf.’s London firm would bo ready to accept & 
pay it at maturity against the delivery of the bills 
of lading. The bill being presented to pltf. ho 
refused to accept it without receiving the biUs of 
lading. Thereupon defts. took possession of the 
cargo, & notwithstanding that pltf. oli'ered to pay 
the bill of exchange, refused to deliver to him the 
bill of lading without payment of the bill, together 
with the freight charges, eventually sold the 
cargo for less than its value. On a special case the 
arbitrator found, as a matter of fact, that the 
parties had intended that the property should 
I^ass to pltf. on shipment of the goods : — Held : 
such finding was justified by the farts ; the 
property had passed to pltf., on the tender of 
payment of the bill of exchange, & as defts. had 
no title to the goods, pltf. could maintain an action 
against them for the conversion thereof. — MiRA- 
bita V. Imperial Ottoman Bank (1878), 3 Ex. 

D. 104 ; 47 L. ,J. Q. B. 418 ; 38 L. T. 597 ; 3 Asp. 
M. L. C. 591, C. A. 

Annotations : — Consd. Tlio Annie JolinHou, The Kronprin- 
soBsan Margarcta, [1918] P. 154. Refd. Dupont v. British 
.South Africa Co. (1901), 18 T. L. R. 24 ; Biddell i\ Clemens 
Horst Co., [1911] 1 K. B. 934 ; Arnhold Karberp r. Blythe 
Oroen, Jourdaln, Theodor Schneider v. Burprett & Nowsam, 
11916] 2 K. B. 379 ; The Parchim, [1918] A. C. 157. 
Mentd. lie Nathan, Exp . Stapleton (1879), 10 Ch. D. 686 ; 
The Mlramichi, [1916] P. 71 : Guaranty Trust Co. of New 
York V. Ilauuay, [1918] 2 K. B. 623 ; Wilcock v. Pinto, 
[1925] 1 K. B. 30. 

(c) Refusal during Reasoriable Time for Inquiry. 

311. Refusal not tortious.] — Clark v. Chamber- 
lain, No. 300, ante. 

312. .] — On July 24 goods were pledged 

with deft., a pawnbroker, in the name of Mary 
Warne, & the duplicate was made out accordingly ; 
she was, in fact, the wife of pltf. Vaughan, but it 
did not appear that this fact was then known to 
deft. A few days afterwards the same i)crson 
applied to deft, for a copy of the duplicate, & a 
form of declaration of the loss of it, pursuant to 
39 & 40 Geo. 3, c. 99, 10, & Statutory Declarations 
Act, 1835 (c. 02), s. 12. On Aug. 0, pltf. produced 
the duplicate to deft., & demanded the goods, 
tendering the money advanced on them & the 
interest, but deft, refused to deliver them, on the 
ground of the declaration having been obtained. 
Pltf. applied to a magistrate to compel him, k, 
deft, then, on Aug. 9, learnt that the party who 
pledged the goods was pltf.’s wife -Held : upon 
these facts the judge at the trial was wrong in 
directing the jury that the detention of the goods 
was in point of law a conversion, k he ouglit to 
have left it to them to say whether deft, had a 
bond fide doubt as to the title to the goods, if so, 
whether a reasonable time for that doubt to bo 
cleared up, by the party’s going before a magis- 
trate k verifying the declaration, pursuant to the 
89 Geo. 8, c. 99, s. 16, k elapsed on Aug. 6 ; k 
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if it had, the refusal then to deliver them to pltf. 
amounted to a conversion, — Vaughan v. Watt 
(1840), 6 M. & W. 492 ; 9 L. J. Ex. 272 ; 151 E. R. 
606. 

Annotations : — Consd. Charrlnton v. Johnson (1845), 13 

M. & W. 856. Apld. I’Ulott V. Wilkinson (1 864), 3 H. & C. 

345. Consd. Hollins v. Fowler (1875), L. R. 7 H. L. 767. 

Refd. Burslem v. Attenborough (1873), L. R. 8 C. P. 122 ; 

Dalton V. Angus (1881), 6 App. Gas. 740. 

313. .] — Piij.oTT V. Wn.KiNsoN, No. 97, 

ante. 

314. .] — (1) ntf.’s watch, which had been 

bought some years previously at deft.’s shop, was 
stolen from pltf., who gave information of the 
theft to deft. The watch was pledged with a pawn- 
broker, & eventually, together with a largo number 
of other unredeemed pledges, was sold by auction 
in a room on the first floor of a building in the City 
of London, which room was used solely for the sale 
by auction of all classes of goods. Shortly after- 
wards the watch was purchased in a jeweller’s shop 
in the country by B., who sent it to deft, for an 
opinion as to whether it w^as a genuine antique 
watch. Deft, wrote both to pltf. & to R., telling 
them that it was the watch which had been stolen, 
A; inquiring as to their wishes in the matter. No 
answer was sent by jjltf. to deft.’s letter, but a few 
days afterwards a clerk of pltf.’s solrs. called at 
deft.’s shop &, on being shown the watch, demanded 
that it should be then & there handed over to him, 
«& on this request being refused at once served 
deft, with a writ in detinue which he had taken out 
on behalf of pltf. about two hours previously : — 
Held : upon the facts given in evidence theie had 
been no wrongful refusal on the part of deft, to 
return the watch to pltf. before the date of the 
issue of the writ, & pltf. had no cause of action 
against deft, either in detinue or in trover. 

The authorities show clearly, as one would expect, 
that a man does not act unlawfully in refusing to 
deliver up property immediately ujjon demand 
made. Ho is entitled to take adequate time to 
inquire into the rights of claimant (Fletcher 
Moulton, L.J.). 

(2) The next event in the history of the case is 
the issue of the writ, & pltf. must establish that 
at the moment of its issue he was in a iiosition to 
biing an action of detinue : in other words, that 
there had been a wrongful denial by deft, of pltf.’s 
title to the watch (Flrtcher Moulton, L.J.).-- 
Flayto}^ V. Le Roy, [19111 2 K. R. 1031; 81 
L. J. K. R. 49 ; 105 L. T. 430 ; 27 T. L. R. 479 ; 
75 .1. P. ,521, C. A. 

Annotations : — Generally, Refd. EaHtern Constmctlon Co. v. 

National Trust Co. & Schmidt, [1914] A. C. 197 ; 

AkHionaimoye Obschostvo A.M. Luther v. Sagor, [1921] 

1 K. R. 456. 

(d) Claim hy Third Parly, 

316. Whether refusal sufficient.] — A. brought 
an action of trespass against R. for taking away a 
filly ; B. justifl(‘d the taking as the servant of C. 
The jury found a verdict for A. with damages, 
subject to a reference to D., one of the jiuors, to 
ascertain to whom she belonged, which was to 
depend on whether a scar should appear on a certain 
part of her body, k in case it should, the verdict 
for A. was to stand, if not, it was to be entered for 
B. The filly was delivered to D. by the consent of 
all parties, he made his award & found her to belong 
to A., & accordingly ordered the verdict found for 
him to stand. C., ten days after the award, 
demanded the filly of D., who refused to deliver 
her, k a fortnight after, he brought an action of 
trover for her recovery : — Held : the detention of 
the filly by D. did not, under the circumstances, 
amount to a conversion, as 0. was no party to the 


original action, & as it did not appear that he was 
authorised by B. to make the demand, to whom 
alone D. was bound to deliver her, he only being 
liable for the damages awarded to A. — Gunton v. 
Nurse (1821), 2 Brod. & Bing. 447 ; 6 Moore, 
C. P. 269 ; 129 E. R. 1039. 

316. .] — The captain of a ship, who had 

taken goods on freight, <fc claimed to have a lien 
upon them, delivered them to a bailee. The 
real owner demanded them of the latter, &l he 
refused to deliver them without the directions of 
the bailor : — Held : the bailor not having any 
lien upon the goods, the refusal by the bailee was 
sufficient evidence of a conversion. — Wilson v, 
Anderton (1830), IB. k Ad. 450 ; 9 L. J. O. S. 
K. B. 48 ; 109 E. R. 855. 

Annotations : — Consd. Wetberman v. London & Liverpool 
Rank of Commerce (1914), 31 T. L. R. 20. Retd. Hawkes 
r. Dunn (1831), 1 Tyr. 415 ; Catterall v. Kenyon (1842), 
6 .lur. 507 ; Marshall v. Newson (1843), 7 Jur. 991 ; 
Skinner v. Lambert (1850), 16 L. T. (). S. 244 ; Loo v. 
Bayes (185G), 18 C. B. 699 ; Thorne v. Tilbury (1858), 
31 L. T. O. a. 20G ; The 'J’ipTOss (1863), Brown & Lush. 
38 ; Biddle v. Bond (1805), 6 B. & S. 225 ; Glyn, Mills, 
Currie v. East & West India Dock Co. (1880), 5 Q. B. D. 
129. 

317. .] — In an action of trover for a chaise, 

it appeared that B. had hired the chaise in question 
from pltf., k had placed it at livery with deft., k 
that whilst it was in deft.’s possession, in the City 
of London, it was attached by process out of the 
Sheriff’s Ct. Pltf. demanded the chaise, but deft., 
alleging that it had been attached, refused to 
deliver it : — Held : there was no evidence of a con- 
version by deft., the chaise being at the time of the 
demand in the custody of the law, k not of deft. — 
Verrall V. Robinson (1835), 2 (’r. M. k R. 495 ; 
4 Dowl. 242 ; 1 Gale, 244 ; 6 Tyr. 1069 ; 150 E. R. 
213. 

Annotations :—Di8id. Catterall v. Kenyon (1842), 3 Q^. B. 
310; Pillot V. Wilkinson (1864), 3 H. & C. 345. Refd. 
Towne v. Lewis (1849), 7 C. B. COS ; Levy v. Lovell (1880), 
14 Ch. D. 234. 

318. .] — The mere possession of a chattel 

by A., which has been taken from the premises of 
pltf. by B., & his subsequent refusal to deliver it 
up without the consent of B., is not enough in 
itself to fix A. in trover ; but it is necessary to go 
further k sliow that he was lending himself to 
further the views of B, — Jionninos p. Wajj^er k 
Hawes (1839), 3 J. P. 504. 

319. .] — In trover, a demand, k a qualified 

refusal to deliver on the ground that deft, had 
received a notice of demand from a third party, is 

I evidence of a conversion.— Atkinson v. Marshall 
(1842), 12 L. J. Ex. 117. 

320. .] — In trover, a demand k a refusal 

on the gi'ound of a claim of right by a third party, 
is evidence of a conversion. — Caunce Spanton 
(1814), 7 Man. k G. 903 ; 135 E. B. 367 ; sub uom . 
Cannes v. Spanton, 8 Scott, N. K. 714 ; 14 L. J, 
C. P. 23 ; 8 Jur. 1008. 

321. .] — Pillot v. Wilkinson, No. 97, 

ante. 

322. .] — A wharfinger received notice that 

certain goods deposited at his wharf were marked 
with a fraudulent imitation of a trade mark, & 
that the owner of the trade mark was about to 
apply to the Ct. of Ch. for an injunction to prevent 
the sale of the goods ; after the injunction had 
been granted, but before the wharfinger had notice 
that it had been granted, ho refused to deliver the 
goods to the owner : — Held : he was justified in 
equity in such refusal, k the owner of the goods 
would be restrained from suing him at law for a 
wrongful conversion of the goods. — ^H unt v, 
Maniere (1865), 5 New Rep. 295 ; 34 L. J. Ch. 
142 ; 11 L. T. 723 ; 11 Jur. N. S. 73 ; 13 W. R. 
363, L. JJ. 
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Trover and Detinue. 


Sect. 2. — Demand and refusal : Suh-sect. 3, A. (d), 
& B. ; sub-sect, 4, Sect. 3.] 

828. .] — Pltf., a British subject, instructed 

his Ijondon banters to transfer certain shares to 
defts. “ to the order of ” a German bank, which 
had arranged to transfer them to New York. Tho 
shares were accordingly handed over to defts. 
“ to the order of ” the German bank, but the 
lattf*r failed to give directions for their transfer to 
New York, & when war broke out between England 
&: Germany the shares were still in deft.’s hands. 
Pltf. claimed them back from defts. & brought an 
action for their delivery to him. The German 
bank had no lien upon the shares ; — Held : as pltf. 
had a right, as against the German bank, to the 
delivery of the shares, defts. were bound to 
hand them over to pltf. 

I cannot see how it is an answer for defts. to say 
“ Yes, tho shares are yours, but we will not give 
them up except by the authority of a third person, 
although you have a right as against tliat third 
person to have them handed over ” (vScruoton, J. ). 
— Wrtherman V. London & T^tverpool Bank of 
Commerce, Ltd. (1914), 31 T. L. R. 20. 

JS. Action for Dethiue. 

324. Mere refusal.] — Isaack v. Clark (1615), 2 
Bulst. 306; Moore, E. B. 841 ; 80 E. R. 1143; 
sub nom. Isack v. Clarke, 1 Roll. Rep. 126. 
Annotations : — Refd. Manliy v. Scott (1G62), O. Bridg. 229 ; 

Miros V. Solobay (1G77), 2 Mod. Pep. 242 ; Cooper v. 

Wllloiiiatt 1 (\ B. 672 ; Clements r. Flight (1846). 

1 New Bract. C&s. 667 ; Hollins v. Fowler (187.'>), L. K. 7 

H. h. 767. Mentd. Parker v. Kott (1701), 12 Mod. Bep. 

466 ; Garland v. Carlisle (1837), 4 Scott, .587 ; Mason v. 

Funioll (1844), 1 Dow. & L. .576 ; Whitehead v. Harrison 

vl814), 6 (). B. 423. 


vSuB-sECT. 4 .— Operation of Refusal. 

325. Whether conversion or evidence of con- 
version.] — Non-delivery of goods upon demand is 
evidence of a conversion.— BIason v. Newman 
(1596), Cro. Eliz. 495 ; 78 E. R. 745 ; sub nom. 
Eahton V. Newman, Moore, IC. 13. 460 ; sub nom. 
East v. Newman, Gouldsb. 152. 

326. Agar v. Idsi.E (1617), lloh. 187; 

Brownl. .5 ; lint. 10 ; 80 E. R. ,331. 

Annotations : — ReSd. Calvert v. Arnold (1662), 1 8Jd. 96; 

11. 0 . De littughlon (1718), 1 Sira. Ml. 

327. .] — Webb v. Washborn (1652), Sty. 

360 ; 82 E. R. 777. 

Annotatums : —RelA. Taylor r. Wolla (1670), 2 Raund. 74; 
Hartford v. Jones (1697), 2 Salk. 654. Mentd. Nat v. 
Bartlett (1710), Park. 278. 

328. .] — The demand At refusal ... is no 

conversion, though it is as evidence of it to tlie 
jury {'per Cur.). — Mires v. Solbbay (1677), 2 Mod. 
Rep. 242 ; 86 E. R. 10.50. 

AnnotaXions i—'RelA. Anon. (1704), 2 Salk. 0.5.5 ; Alexander 
V. Sonthey (1821), 5 B. & Aid. 24 7 ; Davies v. Vernon 
(1844), 6 Q. B. 443. 

329. .] IlEYLINO V. llAbTTNG.S (1699), 

as reported in 1 Ld. Raym. 421 ; 1 Com. 54 ; 5 
Mod. Rep. 425 ; 12 Mod. Rep. 223 ; 91 E. R. 30. 
Annotations: — Refd. Anon. (1704), 2 Salk. 6.5.5. Mentd. 

Stafford v. Forcer (1714), 10 Mod, Hop. 311 ; Lo>d v. Loe 
(1718), 1 Stra. 94 ; Hurt r. Parker (1817), 1 B. & Aid. 
92; Perham v. Raynal (1824), 2 Bing. 306; Scales v. 
Jacob (1826), 11 Moore, C. P. .5,53 ; Tanner v. Smart 
(1827), 6 B.&C.603; Williams r. Moor (1843), 12 L.J.Kx. 
253 ; Spencer r. Hemmerde, 11922] 2 A. C. 507. 

380, .] — If a eax^tain of a ship refuse to 

deliver a sailor his clothf'S, etc., it is a conversion. — 
Anon. (1099), 12 Mod. Rep. 344 ; 88 E. K. 1368. 

831. .] — demand of goods by, & a refusal 

to restore them to, the right owner, is not merely 
nn evidence, but an actual conversion of them. — 


Baldwin v. Cole (1704), 6 Mod. Rep. 212 ; Holt, 
K. B. 707 ; 87 E. R. 964, N. P. 

A nnotatiom :~ConBd. M'Comble v. Davies (1805), 8 East, 
538 ; Mallaliou v. Laugher (1828), 3 C. & P. 651 ; Bur 
roughes V, Bayne (I860), 2 L. T. 16 ; Spackmon v. Foster 
(1883), 4 8 L. T. 670. Refd. Weeding v. Aldrltoh (1839), 
1 Per. & Dav. 657 ; White v. Teal (1840), 12 Ad. & Kh 106 ; 
Pillot V. Wilkinson (1803), 2 H. Sc O. 72. 

332. -.] — Taking the property of another by 

assignment from one who had no authority to dis- 
l^osc of it ; as taking an assignment of tobacco in 
the King’s warehouse by way of pledge from a 
broker who had purchased it there in his own name 
for his principal ; & refusing to deliver it to the 
princix^al after notice & demand by him ; none 
other than the person in whose name it is ware- 
housed being able to take it out ; is a conversion. — 
M'Combie V. Davies (1805), 6 East, 538 ; 2 Smith, 
K. B. 557 ; 102 E. R. 1393 ; subsequent proceed- 
ings ^ 7 East, 5. 

Aniwtations : — Distd. Rpackman v. Foster (1883), 11 Q. B. D. 
99. Apld. Lloyds Ban k v. Chartered Bank of India ( 1 928), 
97 L. J. K. B. 609. Refd. Pickering v. Busk (1812), 15 
East, 38 ; Featherstonehaugh v. Johnston (1818), 2 Moore, 
C. P. 181 ; Mallalleu v. Laugher (1828), 3 C. Sc P. 551 ; 
Weeding v. Aldrich (1839), 9 Ad. & El. 861 ; Towne r. 
Lewis (1849), 7 C. B. 608 ; Birdr. Bond (1868), 1 New Rep. 
444 ; Donald v. Suckling (1806), L. K. 1 Q. B. 585 ; Cole 
V. North Western Bank (1875), L. R. 10 C. P. 354 ; Fine 
Art Soc. r. Union Bank of London (1886), 17 Q. B. D. 705 ; 
Gordon v. London, City & Midland Bank, Gordon v. 
Capital & Counties Bank, 11902] 1 K. B. 242 ; Clayton v. 
Le Roy (1911), 81 L. J. K. B. 49 ; Morison v. Jjondon. 
County & Westminster Bank, [1914 ] 3 K. B. 350 ; Lowthor 
V. Harris, (19271 1 K. B. 393 ; Reckitt v. Barnett, Pem- 
broke Sc Slater, [1928] 2 K. B. 244. 

333 . ,] — Xn trover for a landau, proof of a 

demand of the landau & non-delivery in pursuance 
of it, is evidence of a conversion. — W atkins v. 
Woolley (1819), Gow, 09, N. P. 

334. .J - A bill against an attorney was filed 

of Michaclmab term, Ac appeared by the memo- 
randum to have been tiled on Nov, 28 : — Held : 
a demand Ac refusal is evidence of a prior con- 
version, &> th(‘reforo where deeds were in deft.’s 
possession prior to Michaelmas term, & the demand 
& refusal proved were on the day after that term, 
it was held that this was evidence of a conversion 
before the term. — W ilton v. Girdlestone (1822), 
5 B. Ac Aid. 847 ; 106 E. K. 1400 ; sub nom. 
Wilson v. Girdle.stone, 1 Dow. & Ky. K. B. 
488. 

A nnoiotums :-~QomA. Slattor r. Slatter (1834), 1 Scott, 82. 
Refd. Whlpplo r. Manley (1836), 1 M. & W^ 432 ; Clayton 
r. Lo Roy, [1911] 2 K. B. 1031. 

335. .] — B., a builder, contracted with A. 

Ac others, trustees of a new hotel about to be erected 
by a CO. of proprietors, to build the hotel, except as 
to the ironmonger’s, plumber’s, Ac glazier’s work, 
for a specified sum, Ac covenanted to complete 
certain portions of the work, within certain specified 
periods, being paid by instalments at corresponding 
dates ; Ac that, if he should neglect to complete 
any portion witliin the time limited, he should 
forfeit & pay the sum of £250 as liquidated 
damages. The agreement then contained a clause 
empowering the ti-ustees, in ease {inter alia) B. 
should become bkpt., to take possession of the 
work already done by him , Ac to x>ut an end to tho 
agreement, which should be altogether null Ac 
void : Ac that the trustees, in such case, should 
pay B. or his assignees only so much money as the 
architect of the co. should adjudge to be the value 
of the work actually done Ac fixed by B., as com- 
pared with the whole work to be done. Tho course 
of business during the progress of the work 
was for the clerk of the works to inspect every 
article which came in under tho contract, &> none 
were received except on his approval. After the 
works had proceeded some time, B. became bkpt. 
Before his bkpey., certain wooden sash frames had 
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been delivered by him on the premises of the co., 
approved by the clerk of tlio works, & returned to 
B. for the purpose of having iron pulleys, belonging 
to the trustees, afllxed to them ; & at the time of 
the bkpcy., these frames, with the pulleys attached 
to them, were at B.’s shop. He aftei’wards, but 
before the issuing of the fiat, redelivered them to 
the trustees ; & the sash frames being afterwards 
demanded of them by B.’s assignees, th(‘y gave an 
unqualified refusal to deliver them up ; — Held : 
(1 ) the property in the wooden sash frames had not 
passed to the trustees at the time of the bank- 
ruptcy ; (2) they were not entitled to retain them 
under the agreement, as being work already done, 
they not having been fixed to the hotel ; but even 
if they were within that clause of the agreement, it 
could not bind the assignees, inasmuch as their 
right accrued on the bkpcy., whereas the option of 
the trustees was not to bo exercised until afti'r the 
bkpcy. ; h3) the refusal of tho trustees not having 
been limited to the pulleys, the demand & refusal 
were sufficient evidence of a conversion by 1 hem of 
the wooden sash frames, so as to entitle B.’s 
assignees to lecover them in trover. — 'I’kipp v. 
Ahmitage (1839), 4 M. & W. 687 ; 1 Horn & H. 
442 ; 8 L. J. Ex. 107 ; 3 Jur. 249 ; 150 E. R. 1597. 

Annotations : — As in (1) Apld. AV Hlyth fililpbailding & Dry- 
Docks Co., Forster luyth Shipbuilding k Dry Docks 
Co., [192G] Ch. 491. Reid. Turley v. Bales (IHH.D, 2 11. & 
C. 200. As to (2) Apld. Bouch e. G. W. Bv. (IKII). 2 
By. & Can. Can. 605. Apprvd. Seath v. Moore (1886), 
11 App. Cas. 360. Refd. ('larke v. Bulmer (1H4.3), 1 Dow. 
k L. 3G7 ; Banbury & (Teltenham Du'cct By. v. Daniel 
(1884), 54 L. J. Ch. 265. Mentd. Young v. Cooper 

(1851), G Kxch. 259. 

336. .] — Under tho plea of not guilty in 

ti'over, deft . cannot set up an absolute property in 
himself in the chattel, by sale from pltf., although 
the only evidence of a conversion i.s a demand A" 
refusal.— B arton v. Brown (1839), 5 M. & W. 
298 ; 151 E. R. 127. 

Annotation Refd. White v. Teal (1840), 12 Ad. k El. lOG. 

337. .] — Rushworth v, Taylor, No. 271, 

anie* 

338. .J — Tingle Y v, Dalton (1847), 8 

L. T. O. S. 388. 


339. .]— Myers t. Marks, No. 181, ante. 

340. .] — Trover, for quicks & plants, against 

a railway co. Plea : not guilty. On the trial, 
the judge ruled that there was sufficient evidence 
of a conversion by defts. : — Held : to give up, or 
refuse to give up, on demand, goods left with defts. 
in the cdurse of their trade as carriers, was an act 
within the scope of such authority ; &, on the 
construction put on the bill of exceptions by the 
majority of the judges, these thorns wore so left, 
& therefore there was evidence of a conversion 
by defts. — Giles v. Taff Vale Ry. Co. (1853), 
2 E. & B. 822 ; 2 C. L. R. 132 ; 22 L. T. O. S. 157 ; 
18 Jur. 510 ; 118 E. R. 975 ; sub nom. Taff Vale 
Ry. Co. v. Giles, 23 L. J. Q. B. 43 ; 2 W. R. 57, 
Ex. Ch. 

Annotaiiona : — Mentd. Slim v. G. N. Ry. (1854), 23 L. J. 
C. P. 166 ; Goff V. G. N. By. (1801), 3 E. & E. G72 ; Moore 
V. Met. Ry. (1872), L. R. 8 Q. B. 30 ; Apollo (Owiers) v. 
Port Talbot Co., The Apollo, [1891] A. C. 499. 

341. .] — In trover, when it appears that 


deft, has had possession of pltf.’s goods, & has not 
in fact returned them when demanded, he will be 
liable as for a conversion, even though he has not 
used them, nor in terms claimed them as his ; for 
a jury will be told to look to his acts rather than 
his words, & tho proper course, if he does not claim 
the goods, is to return them ; & if he has not done 
so before action, to take out a summons to stay 
proceedings on delivering them up. — Fothergill 
V. Lovegrove (1860), 2 F. & P. 132, N. P. 

Time begins to run — For purpose of limitation of 
actions — Recovery of title deeds .] — See Limitation 
OF Actions, Vol. XXXII., p. 344, Nos. 269-272. 


Sect. 3.— PERSONS LIABLE. 

342. Only persons having had possession.] — 

Harrison v. Pryse (1740), as reported in Barn. 
Ch. 624 ; 27 E. R. 664, L. O. 

Anwitation : — Mentd. Da via v. Bank of England (1824), 2 
Bing. 393. 

343. .] — Trover does not lie for one not 

having tho property, nor against one in possession 
under & making sale by ordi‘r of the owner, for 
conversion is tlie gist of it ; <te if no convei*sion at 
the moment of sales refusal afterwards will not do. 
— Weymouth v. Royer (1792), 1 Ves. 416; 30 
E. R. 414. 

Annotations : Mentd. Harford v. Boos (1853), 9 Ilaro, App. 
11, LXX ; Blogg V. Johnaon (18G7), 2 Cli. App. 225. 

344. .] — Jones v. Dowle, No. 517, jwsf. 

345. .1 —In S(‘pt. 1889, pit f. pledged a piano 

with husband of deft. The same year he converted 
it to knowledge of pltf. In Mar. 1897, he died, & 
pltf. then tendered th(‘ money to jrresent deft., 
his extrix. & widow, demanded the return of tho 
piano '.— Held : deft, could not be liable, <fc as she 
never had possession of or any i)roperty in the 
piano no action of conversion would lie against 
her.— IliNc'HCLiFFF V. Sharpe (1898), 77 L. T 
714, D. C. 

346. Person selling by order of owner.] — Wey- 
mouth V. Royer, No. 343, ante. 

347. Person fraudulently asserting possession— 
Thereby inducing plaintiff to bring action.] — If a 

person who writes an answer to a demand made 
upon anotheT’ person e)f certain things says that 
he has got them, «fc thereby induces claimant to 
bring an action against him, lie is liable to such 
claimant in detinue, although it does not appear 
that he had tlie general controlling power over tho 
things.— H all v. White (1827), 3 C. & P. 136; 
172 E. R. 136, N. P. 

348. Person improperly parting with possession.] 

— Jones v. Dowle, No. 517, post. 

349. Tenant in common- -At suit of co-tenant.] — 
One of two tenants in common of a chattel is not 
liable in trover at the suit of liis co-tenant for the 
mere sale of the cliattel ; though he may bo, for 
such a disposition as amounts to a destruction of 
it. Deft., an officer of the Palace Ct., seized, 
under a ji. fa. against A., partnership effects of 
A. & R. & sold them to various purchasers, who 
carried them away. In trover at the suit of the 


PART II. SECT. 8. 

342 1. OnZv persons having had poS' 
8C8«i07i.] — Pltf., havlnB a licence from 
the owner of land to cut timber there- 
on, contracted with A. to manu- 
tho timber & raft it for pKf. : — 
Held : the property in the timber 
vi^^d in pltt. as soon as It was cut 
without any delivery, & he could 
maintain trover for it a^inst a person 
to whom A. hod wronirfully sold it. — 
Sbo^b V. Perley (1841), 3 N. B. R. 
( 1 Kerr) 439. — CAN. 


342 ii. .]— Bell v. Carlyle 

(1883), 22 N. B. R. 453.— CAN. 

342 111. .] — Buck v. Knowlton 

(1892), 21 B. C. B. 371.— CAN. 

842 Iv. .] — Kirkland t>. Rj.n- 

derneoht (1899), 4 Terr. L. R. 195.— 
CAN. 


842 V. Mackintosh r. Gal- 

braith & ARTIILTI (1900). 3 F. (Ct. of 
Sees.) 66 ; 38 So. L. R. 63 ; 8 S. L. T. 
241.— SCOT, 


h. Person innocenilg parting with 


posscsswn.] — Union Bank or Canada 
u. LtTND (Alta.), [1922] 2 W. W. R. 
1297 ; 65 D. L. R. 267.— CAN, 

k. Infant — In possession vnder lien 
ag'^erm(nf,}—An infant who sells goods 
of which he is In poseosslon under 
a lion ogTcemont Is liable In damages 
for the conversion, since it is not a 
wrong connected with the contract. — 
McCallum V. Urciiak (Alta.), [1926] 
I W. W. R. 137.— CAN. 

l. Joint lialnlity.] — Logs were wrong- 
fully cut on pltf.'s land by P., one of 
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Sect, 3. — Persons liable. Part II, Sects, 1 2 : 

Svb-sect, ly A, ■&>] 

assignees of B., who had become bkpt. ; — Held : 
the seizure & sale, under the circumstances, did 
not amount to a conversion. — Mayhew v. Herrick 
(1849), 7 C. B. 229 ; 18 L. J. C. P. 179 ; 13 Jiir. 
1078 ; 137 E. R. 92. 

Annotaiiona : — Ooiud. Frosor v. Kershaw (IS.'ie), 2 K. & J. 
496. Expld. Jacob r. Seward (1872), L. It. 5 H. L. 464. 
Mentd. Tancred v. AUgood (1859), 28 L. J. Ex. 362. 

360. Joint liability — Partners.] — The managing 
partner conducting the business of a mining co- 
partnei'ship refused to deliver up ore belonging 
to the former tenants of the mine, on the ground 
that it was partnership property, & there was 
subsequently a notice by the attorney for dcfta., 
offering to deliver up tools that were in the same 
building with the ore, but the notice was silent 
as to the ore : — Held : evidence of conversion by 
all the partners. — Lloyd v , Bellis (1850), 27 
L. T. O. S. 203. 

Principal & agent.] — See, generally. Agency, 
Vol. 1., pp. 267 et seq. 

Bailor & bailee.] — See Bailment, Vol. III., 
pp. 51 et seq. 


Carriers.] — See Carriers, Vol. VIII,, pp. 227, 
228, Nos. 1460-1470. 

Companies & corporations.] — See Companies, 
Vol. X., p. 1176, No. 8345 ; Corporations, Vol. 
XIII., p. 399, No. 1222. 

Executor.] — See Executors, Vol. XXIV., 
p. 647, Nos. 6731-0738. 

Husband & wife.] — See Husband & Wipe, 
Vol. XXVII., pp. 214, 215, Nos. 1853-1860. 

Innkeeper.] — See Inns & Innkeepers, Vol. 
XXIX., p. 17, No. 223. 

Master & servant.] — See Master & Servant, 
Vol. XXXIV., pp. 148, 186, 187, 521, Nos. 1167, 
1532-1536, 4396, 4397. 

Acts of contractors & other servants.]— 

See, generally, Master <fc Servant, Vol. XXXIV., 
pp. 155 et seq. 

Pawners & pawnees.] —See Pawns & Pledges, 
Vol. XXXVIl., pp. 11, 12, Nos. 63-74. 

Sheriffs & bailiffs.] — See Bankruptcy, Vol. V., 
pp. 824, 825, Nos. 6996-7008 ; Execution, Vol. 
XXI., pp. 513, 544, Nos. 1185-1191 ; Sheriffs 
& BAiLifTS, Vol. XLI., pp. 110, 117, Nos. 742- 
745. 


Part III. — Enforcement of Liability 


Sect. 1.— JURISDICTION OF COURT. 
Jurisdiction of county court .] — See County 
Courts, Vol. XIII., pp. 169, 473, 517, Nos. 186- 
188,218, 667-670. 

Detention of railway trucks .] — See Carriers, 
Vol. VIIL, pp. 205, 206, Nos. 1314-1310, 


Sect. 2.— RIGHT TO RELIEF. 

Sub-sect. 1. — Necessity for Possession or 
Right to Po.ssession. 

A, In General, 

351. General rule.] — ^Anon. (1356), Y. B. 30 
Edw. 3, fo. 2, B. 

annotation : — Mentd. Frances v. Ley (1615), Cro. Jac. 366. 

352. .] — In detinue, pltf. must show a right 

to have the goods delivered to him. — L and v. 
North (Lord) (1785), 4 Doug. K . B. 266 ; 99 
E. R. 873. 

Annoiatiim : — Mentd. Jle Ferdinand, Ex-Tsar of Bulgaria, 
11921] 1 Cb. 107. 

353. .] — Weymouth v. Boyer, No. 343, 

nnle. 


354. ,] — Where goods leased as furniture 

with a house have been wi'ongfully taken in execu- 
tion by the sheriff, the landlord cannot maintain 
trover against the sherill pending the lease, because 
to maintain such an action he must have the right 
of possession as wc41 as the right of property at 
the time. -Cordon v . Harper (1796), 7 Teim 
Rep. 9 ; 2 Esp. 465 ; 101 E. R. 828. 

Annaintions : — Consd. Hall v. Pickard (1812), 3 Camp. 187. 

Distd. Davis v. Comiop (1814), 1 ITico, 53 : Farrant v, 
Tborapson (1822), 5 B. & Aid. 820. FoUd. Pain v. Whit- 
taker (1824), Ity. & M. 99. Apld. Donatty v. Crowther 
(1826), 11 Moore, (\ P. 479 ; Ferguson v. Crlstoll (1829), 
6 Bing. 305. Consd. Izod v. Lamb (1830), 1 Cr. & J. 35. 
Distd. Nicholls v. Bastard (1835), 2 Cr. M. & B. 659. 
Consd. Owen v. Knlglit n837), 4 Bing. N. C. 54 ; White v. 
Teal (1840), 12 Ad. & El. 106. Apld. Bradley v. Copley 
(1846), 1 C. B. 685. Consd. Mandors v. WiUIaras (1849), 
4 Exeb. 339. Distd. Fenn v. Bittleston (1851), 7 Exch. 
152; White v, Morris (1852), 11 C. B. 1015. Apld. 
Wiltsbear v. Cottrell (1853), 1 E. & B. 674. Consd. 
Nyburg v. Handolaor (1892), 61 L. J. Q. B. 709. Refd. 
Bloxam v. Sanders (1825), 4 B. & C. 941 ; Hears v. L. & 
S. W. By. (1862), 11 C. B. N. S. 860 ; Jolka v. Hayward, 
[1905] 2 K. B. 460 ; Nelson Murdoch v. Wood (1922), 126 
L. T. 745. 

355. .] — Pain v. Whittaker, No. 373, 

post. 


defts., who afterwards sold them to 
T., the other deft. ; pltf. demanded the 
logs from T., who refused to give thorn 
np, & denied pltf.’p right to them : 
— j7eld : this was evidence of a joint 
conversion by tho defts. at the time 
of the sale by P. to T. — Hknubicks v. 
Titus (1870), 13 N. B. II. (2 Han.) 77.— 
CAN. 

m. .] — H. wrongfully .sold logs, 

the property of G., to K., who sawed 
them np into slabs : — Held : a joint 
action of trover would Ho against 
both H. & It. — Gibbon v. McKean & 
Randolph (1870), 16 N. B. K. (3 Pug.) 
299.— CAN. 

n. Sale by mortgageea.] — Power v. 
Foley (1902), 8 Md. L. R. 640.— 

NFLD. 

PART III. SECT. 2. SUB-SECT. 1.— A. 

851 1. General rule.] — Swinden v, 
Charles (1878), 12 S. A. L. R. 24.— 

AUS. 


351 II. .] — Wilcox v. Burnside 

(1835), 4 O. S. 288.— CAN. 

351 iii. .] — Tobin v. Hutcheson 

(1846), 5 N. B. K. (3 Kerr) 233.— CAN. 

361 iv. Land v. Woodward 

(1848), 6 U. G. B. 190.— CAN. 

351 V. .] — Ralph v. Link (1848), 

6 U. C. It. 145.— CAN. 

351 vl. .] — PoLLOK V. Fisher 

(1849), 6 N. B. II. (1 AU.) 515.— CAN. 

851 vil. .] — Cool v. Mulligan 

(1856), 13 U. C. R. 613.— CAN. 

861 vill. .] — Childs f. Northern 

Ry. Co. of Canada (1866), 25 U. C. R. 
165.— CAN, 

861 lx. .1 — The entry of a person 

on timber limits to cut hay, & his 
cutting & stacking It on the land, do 
not give him such property In the hay 
cut 08 to enable him to maintain trover 
for its removal against persons claiming 
by vlrtuo of Crown licenoes then in 
force. — ^McDonai.d v. Bonfteld & 
Turner (1869), 20 C. P. 73.— CAN. 


361 X. .] — Buti'ers V. Stanley 

(1871), 21 C. P. 402.— CAN. 

361 xi. .1 — Casbelman 17. Hkr- 

SKY (1872), 32 U. C. R. 333.- CAN. 

361 xii. .] — CkiRNisHv. Niagara 

District Bank (1874), 24 C. P. 262.- - 
CAN. 

351 xiii .1 — Mason v. Redpath 

(1876), 39 U. C. R. 157.— CAN. 

361 xlv. .]— Morgan v. Rice 

(1883), 16 N. S. R. (4 R. & G.) 368.— 

CAN. 

861 XV. .] — Minaker r. Bower 

(1885), 2 Man. L. R. 265.— CAN. 

351 xvi. .1 — Dickey v. MoCaul 

(1887), 14 A. R. 166.— CAN. 

361 xvil. .] — Rogers v. Deviti’ 

(1894), 25 0. R. 84.— CAN. 

351 xviii. .1 — Dutton v. Cana- 
dian Northern Ry. Co. (1915), 31 
W. L. R. 367.— CAN. 

851 xix. .1 — Doyle v. Kelly 

(1841), 4 I. L. R. 9.— IR. 
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356. .] — Hunter v» Westbrook, No. 403, 

post. 

867. .] — Trover may lie where the thing 

never has been in the possession of the party 
(Bosanqijet, J.). — Ji. V. Hart (1833), 6 C. & P. 
100 ; 172 E. R. 1100. 

Annotationa : — Mentd. li. v. Smith (1B52), 5 Cox, C. C. 633 ; 
Stoesslfror V. S. E. Ry. (1854), 3 E. & 13. 649 ; R. v. Bower- 
man, [1891] 1 Q. B. 112. 

358. .] — The action of trover is founded 

upon a right of property, & to maintain the | 
action it is essentially necessary to show property 
in pltf. & possession conversion by deft. (Vaug- 
han, H.). — Gillett V. Hill (1834), as reported in 
2 Cr. & M. 530 ; 3 L. J. Ex. 145 ; 149 E. R. 871. 
Annotations : — Refd. Knights v. Wlfl’eu (1870), L. R. 5 Q. B. 
600 ; Henderson v. Williams (1894), 72 L. T. 98 ; Sterns 
V. Vickers, [192.3] 1 K. B. 78 : Wait & James Midland 
Bonk (1926), 31 Com. Cas. 172. Mentd. Thames Sack & 
Bag Co. V, Knowles (191 H), 88 L. J. K. B. 585 ; Laimio & 
Morewood v. Dudln, [1926] 1 K. B. 223. 

369. .] — A bill of exchange was sent from 

Honduras by U. to his agent in Jjondon, indorsed 
to Mrs. H. Tlie agent wrote a letter to Mrs. B. 
saying, that he was commissioned to pay her some 
money on account of U.’s children, & inquiring 
liow she would have it sent. He then procured 
the bill to be accepted. After the acceidance, & 
l)cfore any further act, IT. countermanded the 
delivery of the bill to Mrs. Jh : — Held: the 
property therein has not passed the agent was 
not liable in trover for the bill at the suit of Mrs. 
B.’s husband. — B ihnd v. Hampshire (1836), 1 
M. & W. 365 ; 2 Gale, 33 ; Tyr. & Gr. 790 ; 5 
J.. J. Ex. 197 ; 150 E. Jl. 475. 

Annotations : — Reid. Bank of Bengal r. Maclood (1849), 6 
Moo. Ind. App. 1. Mentd. Marston v. Allen (1841), 8 
M. & W. 494. 

360. .] — l*ltf. cannot bring trover until he has 

1 hc‘ right of possession as well as the right of proiierty 
(Tindal, (J..J.). — Milgate V. Kebble (1841), as re- 
ported in Drinkwater, 225 ; 10 L. .1. 0. P. 277. 
Annotations : — Refd. Chlnery v. Vlall (1800), 5 n. 6c N. 288 ; 

Donald a. Suckling (1806), L. R. 1 Q. B. 685. 

361 . — Jn order to maintain trover pltf. 

must liave a right to the present possession of the 
goods. 

Where goods wei*e conveyed to A. by a mtge. 
deed, subject to a right of redemption upon 
payment of a sum of money on demand, with .a 
proviso, that until default should be made in pay- 
ment of the sum on demand the mtgor. should 
liossess enjoy the goods without the hindrance 
of the migaa. Held : in the absence of any 
previous demand of the money, the mtgee. could 
not maintain an action of trover against the 
sheriff, who seized & sold the goods under a writ 
of Ji. fa. issued against the mtgor. — B radley v. 
(^oPTAiY (1845), 1 C. B. 685 ; 14 H. .1. (). P. 222 
5 L. T. O. S. 198 ; 9 Jur. 599 ; 135 E. R. 711. 
Annotations : —Consd. Mandors v. WilUams (1849), 4 Kxcli. 
339. Distd. Fonn v. Blttloston (1851), 7 Kxch. 152. 
Consd. White v. Morris (1852), 11 C. B. 1015. Distd. 
Barker v. Furlong, [1891] 2 Ch. 172. Ezpld. Jelks v. 
Hayward, [1905] 2 K. B. 460. 


362. .] — ^Where a deed of composition 

with creditors has been executed under terms of 
which certain persons constituted trustees under 
the deed are in possession of the promissory notes 
given to satisfy the amount agreed on as compo- 
sition, such trustees arc, as between the paiiies 
to the deed, stakeholders, & are not the servants 
either of the persons who gave the notes or of the 
persons, who, under the provisions of the deed, 
would be entitled to receive them. If therefore 
the person who made the notes, & handed them 
over to the trustees to deal with them under the 
deed, should afterwards give notice to the trustees 
not to hand them over to a particular creditor, the 
creditor cannot maintain detinue against such 
person, the notes not being in his possession either 
really or constructively. — H atter v. White (1872), 
I.. R. 6 H. L. 678 ; 41 L. J. Q. B. 342, 11. H. 

363. .] — Trustees liaving a title to chattels 

with an immediate riglit of possession can sue in 
trover for the chattels, although they may never 
have taken actual iiossession, but have allowed 
the goods to remain in the occupation of them 
ce.^iui que trust ; A. although the title may be 
liable to be defeated by the claim of some third 
pai'ty, yet the wrongdo(m cannot set up the title 
of that third party as a defence to an action against 
himself for the recovery of the goods. — B arker v. 
Eurlong, [1891] 2 Ch. 172; 60 H. J. Ch. 368; 
64 L. T. 411 ; 39 W. R. 621 ; 7 T. L. R. 400. 
Annotations: — Refd. Consolidated Co, r. Curtis, [1892] 1 

Q. B. 495. Mentd. Re Magnus, Exp. Salaman (1910), 80 

h. J. K. 13. 71. 

364. .] — Jelks v. Hayward, No. 137, a>ite. 

365. Right to possession — Must be immediate.] — 
Gordon r. Harper, No. 354, ante. 

366. .J — Bradley p. Copley, No. 361, 

ante. 

367. .] — Barker v. Furlong, No. 

363, ante. 

368. .] —Jelks v. Hayward, No. 137, 

ante. 

369. Whether separable from right of pro- 

perty — When absolute & adverse right.] — While 
tlic right of ]>roperty in a chattel is admitted to he 
in one person, tJje right of possession of that 
chattel cannot he absolutely & adversely in 
another. — Cij^rk v. Adam (1832), 1 Cl. & Fin. 242 : 
6 E. R. 908, II. L. 

370. Evidence of possession — Admission by de- 
fendant — Of demand by plaintiff.] — The question 
is who is the real owner of tJie goods ? Tt not being 
denied that pltf. had demanded them of deft., that 
would be strong evidence to show that ho had not 
lost his property in them (Blackburn, J.). — 
Osborn v. Thomas (1861 ), 2 F. & F. 383. 

' B. Whether Title Necessary in addition to Possession, 

371. Whether possession sufficient title.] — 
Action upon the case for a trover & conversion. 

Possession witliout property is a good cause to 


, 866 I. Right to possession — Must he 
immediate .] — lu order to maintain an 
action for the conversion of a chattel 
pltf. must show a right to tho Immediate 
possession of the chattel. — W krtheim 
V. Cheel(1885), 11 V. L. R. 107.— A US. 

366 ii. .] — Bailey v. New 

South Waj.ks Mont pe Pikte 
Deposit & Investment Co., Ltd., 
[1918] V. L. R. 16.— AUS. 

365 iii. .] — It Is not neces- 

sary for pltf. In trover to have a right 
of possession lu the goods at the lime 
of action brought, provided he had 
such right of possession at the time the 
cause of action accrued. — Stalker v. 
WiER (1854), 2 N. S. R. (James) 

J. — VOL. XLIIl, 


248.— CAN. 

366 iv. .] — Carman v. Mo- 

Leod (1870), 1.3 N. B. R. (2 Han.) 66.- - 

CAN. 

805 V. .] — ^Murray v. 

Bourgeois (1880L 20 N. B. K. (1 
V. & B.) 149.— CAN. 

866 vi. .]— \DAiK r. Ma- 

lone (1827), 1 Hud. & B. 19.— IR. 

365 vii. In order to 

succeed in an action of trover pltf. 
must have tho immediate right of pos- 
session in the article wrongfully con - 
verted. — Inkpkn v. Stevenson (1867), 
6 Nfld. L. R. 220.— NFLD. 

865 viii. .]— PowEUU. Ken- 

nedy, Kennedy v. Power (1884), 7 


Nlld. L. R. 34.— NFLD. 

o. — -- A fter-acqnircd vrojjcrty — 
Foal.]~ Temple v. Nkuolson, Cass. 
i)lg., 2ucl od. 114. — CAN. 

p . Proof of.] — Wood v. Mason 

Brothers, Ltd. (1892), 13 N. S. W. L. 
R. (L.) 66 ; 8 N. S. W. W. N. 1 1 4. —AUS. 

n. .] — Coates v . Gosling 

(1881). 20 N. B. R. 323.— CAN. 

r. .1 — Union Bank of 

Canada v. Blackwood (Man.) (1906), 
2 W. L. R. 574.— CAN. 

PART III. SECT. 2, SUB-SECT. l.-B. 

371 1. Wtieiher possession suffirient 
title.] — Clarke v. Fulijcrton (1871), 
8 N. S. R. (2 G. & O.) 348.— CAN. 
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Tbover and Detinue. 


Sect. 2 . — Right to relief: Sub-sect 1, B.. G. i>. 

(«) & ( 6 ).] 

maintain an action in general, e.g. an action of 
tre^ass, but not in this action (Dodderidge, J.)* 
— Holeman V, Karwithy (1013), 2 Bulst. 134 ; 
Jenk. 326 ; 80 E. R. 1012. 

872. .] — Fremling v, Outtherbook (1647), 

Sty. 48 ; 82 E. K. 520. 

373. ,] — Where goods lent on hire have 

been wrongfiilly taken in execution by the sheriff ; 
— Held : the owner cannot maintain trover against 
the sheriff, he not having the right of possession 
as well as the right of property at the time of the 
sale. — Pain v. Whittaker (1824), Ity. & M. 99 ; 
171 E. R. 957, N. P. 

Annotations : — Apld. Ferguson v. CriataU (1828), 2 Moo. & P. 

624. Refd. NlchoUa v. Bastard (1835), 2 Cr. M. & 11. 659. 

874. Against wrongdoer.] — Pltfs. were 

lessees under certain persons called the lords of 
Mold, of all mines & minerals under a large tract 
of waste land called Mold Mountain. Tn trover 
for ore wrongfully extracted by defts. from a spot 
which pltfs. alleged to be a part of Mold Mountain : 
—Held : it was not necessary for pltfs. to prove 
the title or seisin of their lessoi's ; but it was enough 
for them, as against defts., who were wrongdoers, 
to show a possession & enjoyment by themselves 
under the lease ; &, for this pm*po.se, acts of owner- 
ship exercised by pltfs., by working mines on otl\cr 
liarts of the mountains, were evidence of their 
right under the spot in question, being part of tlie 
waste. -Taylor v. Parry (18R)), 1 Man. («. 604 ; 
1 Scott, N. R. 576 ; 9 L. J. ( 1 . P. 298 ; 4 Jur. 967 ; 
133 E. R. 474. 

AnnoUtiions : — Refd. Ilumphroy v. Nowlund (1862), 15 

Moo. 1*. C. C. .343. Mentd. Fiahmontfort? Co. v. Dlinadale 

(1862), 22 L. J. C. r. 44 ; Holmes v. Powell (1856), 8 De 

(1. M. &. G. 672. 

375. .] — (1) Tn an action of trover 

])ltf. must show that liis title is a good one, even 
against a wrongdoer, one wi'ougdoer cannot 
maintain ti’over against another. 

(2) An ex or. de son tori cannot confer such a 
title as would suffice to maintain trover against a 
wrongdoer.— noiTNsr.ow v. Fountain (1846), 7 
ii. T. O. S. 94. 

376. — -,] — Pltf., under the licence of 

the owner of the soil to search for tin ore, had, in 
searching for that mineral, made certain excava- 
tions in the soil. Deft, caided away some of the 
soil wliich pltf. liad so thrown out, idtf. not having 
abandoned his right to search the soil thrown out 
for ore. In an action of trover for the removal of 
the soil Held : ijltf. had, as against deft., a 
mere wrongdoer, a sufficient possessory title to the 
mass thrown out to enable him to maintain the 
action.- North am ik Bowden (1855), 11 Exch. 
70 ; 24 L. d. Ex. 237 ; 25 L. T. O. S. 100 ; 156 
E. R. 749. 

Annotation : — Mentd. Whaley v. Lalug (1867), 2 H. & N. 

470. 

377. .] — It is a well established 

principle in English law that possession is good 
against a wrongdoer, & the latter cannot set up 
Q, jm teriii unless he claims under it {per Cur,). — 
Glenwood Lumber Co., La’u. v. Phii.lips, [1904] 
A. C. 405 ; 73 L. J. P. C. 62 ; 90 L. T. 741 ; sub 


nom. Glenwood Lumber Co., Ltd. v. Bishop, 
20 T. L. R. 531, P. C. 

Annotations : — Oonsd. Eaat43rn Construction Co. v. National 
Trust Co. & Schmidt, 11914] A. O. 197. Mentd. Clarkson 
& Forgie V. Wishart & Myer, [19131 A. C. 828 ; McPherson 
V. Tomiskamlng Lumber Co., 11913] A. C. 145. 

378. Plaintiff offering written evidence to 

establish property — ^Failure to establish propertyj — 

If pltf. in trover, to establish a property, oners 
written evidence, which he fails in doing, he shall 
not be allowed to recur to & rely on a mere posses- 
sory title.— ^herriffv. Cadell( 1797), 2 Esp. 617 ; 
170 E. R. 474. 

C, Suffice iency of Possession. 

Possession In particular cases.] — See Sub-sect. 
4, post. 

379. May be constructive.] — If a stranger enters 
my close k> cuts my trees, & carries them away, 

1 may have trover, although that after the cutting 
& before the carrying away I could not claim them, 
& no actual i)osseHsion in me {per Cur.). — Skidnfj3 
V. nusoN {circa 1608), Noy, 125 ; 74 E. R. 1089. 

380. .] — Constructive possession will main- 

tain trover (Best, C..J.). — Show v. Peacock (1825), 

2 0. & P. 215 ; 172 E. R. 98, N. P. ; subsequent 
proceedings (1826), 3 Bing. 406. 

Annotations : — Mentd. Beckwith r. Corrall (1826), 2 C. & P. 
261 : Slater v. West (1828), 3 C. & P. 325. 

381. .J —Pltf., being indebted to J., shipped 

goods under a bill of lading addressed to P. with 
directions to him to sell the goods on pltf.’s 
account plnce the net proce(‘d8 to the credit of J. 
P. liaving pledged the goods : — Held : pltf. had 
a sufficient title to hin‘ in trover R the right to the 
possession of the goods was not in J. — >Selleck v. 
Smith (1826), 3 Bing. 603 ; 11 Moore, C. P. 169 ; 

4 J. O. S. C. P. 191 ; 130 E. R. 646. 

382. .] — Laiter V. White, No. 362, ante. 

1). Hffecl of Parting with Possession. 

{a) Voluntary Parting unth Possession. 

383. Void transaction -Sale — By Infant.] — 
Semble : a contract of sale by an infant is abso- 
lutely void, & is no answer to an action of trover 
subs(‘quently brought by the infant to recover 
the value of goods. — Lait v. Booth (1852), 3 Car. 
& Kir. 292 ; subsequent proceedings^ sub nom. Lott 
V. Booth, 19 L. T. O. S. 203. 

U nauthorised pawning — Right of true 

owner.] — Nrc, generally ^ Pawns & lh.EDGES, Vol. 
XXXVII., pp. 18, 19, Nos. 143-149. 

Against pawnee.] — See Pawns 

& Pledges, Vol. XXXVIl., pp. 19, 20, Nos. 

I 150-164. 

- Against pawner.] — See Pawns 
& Pledges, Vol. XXXVII., p. 22, No. 174. 

384. Voidable transaction — Exchange — Breach of 
warranty by defendant — ^Right to sue for goods 
exchanged.] — If money & a horse are given in 
exchange for another horse warranted sound, which 
was unsound at the time, an action for money had 
& received is not a proper action to try the 
warranty, nor will trover lie for the horse given in 
exchange ; because the property is altered. — 


PART III. SECT. 2, SUB-SECT. 1.— C. 

379 i. May be constructive.] — Sboeb 
V. PfiRLBY (1841), 3 N. B. R. (1 Korr) 
439.— CAN. 

879 ii. .] — Richardson v. Gray 

(1869), 29 U. C. R. 360.— CAN- 

t. Sheep drover .] — ^A person enlinisted 
\vith the duty of delivering sheep at 
a place speoided & to whom the anlmale 
are iciveu over for that purpose, with 


the power of hirlug sorvouts under 
him, has a possosslon & sufficient 
property in the sheep to enable him to 
maintain trover as against a wrongdoei . 
— Bbnnbttu. Flood (1864), 3 N. S. W. 
S. 0. R. 158.— AUS. 


a. Property passing by deext of 
as8ignincnt.}~3AOK v. EaqleS (1850), 
7 N. B. R. (2 All.) 95.— CAN. 

b. Title by long possessvm .] — Coatks 
V. M'Auley (18(50), 9 N. B. R. (4 All.) 


521.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
D. (a). 

0 . Improperly parting tnith goods — 
Right of true oumer.] — Detinue is main- 
tainable though deft, had not the 
goods when action brought ; It Is 
sufficient if ho once had, & improperly 
parted with them. — M atukrs v. Lynch 
0869), 28 U. O. R. 354.— CAN. 



Pabt III. — Enforcement op Liability. 


499 


Power v. Weixs (1778), 2 Cowp. 818 ; 1 Doug. 
K. B. 24, n. ; 98 E. B. 1379. 

AnnoiaHona Conad. Street v. Blay (1831), 2 B. & Ad. 456. 

Rexd. Weston?). Downos (1778), 1 Doug:. K. B. 23 ; Towora 

V, Barrett (1786), 1 Term Rep. 133 ; Payne v. Whale 

(1800), 7 East, 274 ; Gompertz w. Denton (1832), 1 Or. &M. 

207 ; Edwards v. Bates (1844), 7 Man. & G. 690 ; Dawson 

V. Collis (1851), 10 C. B. 623. 

885. ^ — .] — Pltf. exchanged a 

watch with deft, for a pair of candlesticks, which 
the latter wairanted to be silver : — Held : pltf. 
could not maintain trover for the watch, on proof 
that the candlesticks were of base metal. 

Unless the contract be rescinded, this action 
cannot be maintained (Lord Ellenborough). — 
Emanuel v. Dane (1812), 3 Camp. 299 ; 170 B. R. 
1389, N. P. 

Annotations: — Consd. Street v. Blay (1831), 2 B. & Ad. 

456. Refd. Dawson v. Collis (1851), 10 C. B. 523. 

386. Transfer of goods as security - -Induced 

by fraud.] — A., having been bail for D., went 
accompanied by B. & C. to the lodgings of D., 
telling her that B. & C. were officers wlio would 
take her to gaol if she did not give him security for 
his debt. B. &; C. were not officers, & had no 
authority to take 1). D. gave A. a number of 
articles, & signed a paper stating that the ai^ticles 
were deposited with A. for security, &; that he might 
sell them if he was not paid in forty -two days : — 
Held : D. might recover the value of the articles 
in trover ; & as B., C. & A. acted in concert, the 
verdict must pass against all three, although it 
ai)peared that C. A: A. never had any of the goods. 
— Bloomfield v. Blake (1833), 0 C. & P. 75 ; 172 
B. R. 1152, N. P. ; subsequent proceedings^ 2 Dowl. 
237. 272. 

3 g 7 . Sale — Induced by fraud- -Whether 

rescission necessary.] — A sah' of goods look place 
on terms of “71 per cent, discount, bill at thre<‘ 
months, 10 per cent, discount, cash in fourteen 
days.’* The seller's, considering that they had 
been induced by fraud to sell the goods to deft., 
held him to bail for the whole amount within th<‘ 
fourteen days, & declared in indebitatus assumpsit 
for goods sold. The jury found that deft, did not 
intend to avail hhnsolf of the discount, but intended 
to take the longer credit Held : the action being 
in form ex contractu, was prematurely brought 
within the fourteen days ; though trover might 
have been brouglit within that X’t'riod, on rescind- 
ing the contract for fraud.— Strutt v. Smith 
(1834), lCr.M.& R. 312 ; 4Tyr. 1019; 3 J.. J. Ex. 
357 ; f49 B. R. 1099. 

388. .] — Sheppard v. Shool- 

BRED, No. 101, ante, 

Sale or pledge under voidable title— Rights 

against innocent transferee.] — See, generally. 
Pawns & Pledges, Vol. XXXVII., pp. 21, 22, 
Nos. 165-172 ; Sale of Goods, Vol. XXXIX., 
pp. 532-535, Nos. 1443-14(50. 

(6) Involuntary Parting with Possession. 

389. Necessity for identification.] — In trover for 
stolen goods, pltf. must identify them to be those 
stolen from him. — Harris v. Shaw (1736), Lee 
temp. Hard. 349 ; 95 B. R. 226. 

Annotation .-—Reid. Wells v. Abraham (1872), Ij. R. 7 Q. B. 

654. 

890. Right to follow property — Goods purchased 
with stolen money.] — Golightly v. Reynolds 
(1772), Lofft, 88 ; 98 E. R. 647. 

Annotations Cl&rke V. Shee (1774), 1 Cowii. 197; 

Scattergood v. Sylvester (1850), 19 L. J. Q. B. 447. 


891. .] — Pltf. had stolen money of 

deft. & was prosecuted by him for so doing, but was 
acquitted on a technical ground. Pltf. had pre- 
viously to the prosecution converted the money 
into goods. These were in the house of the 
prosecutor, & detained by him as being the pro- 
ceeds of the money stolen from him. Pltf. 
brought an action in the county ct. for the return 
of some of the goods, & for damages for the 
conversion of others of them : — Held : the county 
ct. judge was right in giving judgment for deft. — 
Cattley V. IxOUNDES (1885), 34 W. R. 139 ; 2 
T. L. R. 136, I). C. 

392. Goods in possession of police — Right to sue 
police — Necessity for magistrate’s order.] — Pltf. 

was committed for trial, tried, & acquitted on a 
charge of stealing a diamond pin & ring, which 
were foimd in liis i^ossession. Deft., a superin- 
tendent of x^olice, into whose possession the pin 
& ring had lawfully come in the course of the 
criminal proceedings, did not deliver them to pltf. 
on his acquittal ; but within a reasonable time 
afterwards applied to a magistrate under Metro- 
politan Police Courts Act, 1839 (c. 71), for an 
order “ for the delivery of the goods to the party 
who should appear to the magistrate to be the 
rightful owner thereof, or such other order as to 
the magistrate should s(*em meet.” The niagis- 
trate, on the a])plication being made hoard evidence 
which was tendered both for pltf. & deft., Ac 
adjourned the further hearing to a distant day. 
Before the expiration of that day pltf. brought his 
action against deft, for tlu' detention of the goods. 
Deft, set out the above facts in his statement of 
defence, & that no order had yet been made by the 
magistrate : — Held : no order having been made 
by the magistrate imdcr sect. 29, plif.’s action 
was not maintainable. — Buli.ock v. Dunlap 
(1877), 2 Ex. D. 43 ; 36 L. T. 194 ; 25 W. R. 293 ; 
13 Cox, C. C. 581, 0. A. 

393. .] — The enactment con- 

tained in Larceny Act, 1861 (c. 90), s. 100, that 
if any person guilty of stealing, etc., any valuable 
security, etc., whatsoever shall be indicted for 
such offence by or on behalf of the owner of the 
property, & convicted thereof, in such case the 
property shall be restored to the owner or his 
representative, is limited by the proviso contained 
in the last paragraph of the sect. A valuable 
security having been stolen from A., & the thief 
comdetod, but no order for restitution made 
by the ct., A. brought an action to recover the 
property from bond fide purchasers for value, who 
had purchased it subsequently to the conviction : 
— Held : the action was not maintainable. — ■ 
Chichester v. Hill & Son (1882), 52 1a. J. Q. B. 
160 ; 48 L. T. 364 ; 47 J. P. 324 ; 31 W. R. 245 ; 
15 Cox, C. C. 258, D. C. 

394 . True owner — Delivery to another 

person after demand.] — Winter v. Bancks, No, 
185, ante. 

Restitution of property.] — ^SVe, generally, 

Criminal Law, Vol. XV., pp. 617-622, Nos. 6161- 
6511. , 

Suspension of right of action until prosecution.] — 
See, generally, Action, \^o1. 1., pp. 60-00, Nos. 
490-545. . ^ 

Goods stolen from bailee — Right of bailor against 
bailee.] —.8Vr Bailment, Vol. HI., p. 61, Nos. 70- 


73. 


3881. Voidable transaction — Sale — Induced by fraud.] — Sheriff v. MoCoy (1868), 27 U. C. R. 697. CAN. 

PART III. SECT. 2, SUB-SECT. 1.— D, (b). 

d. Goods in possession of police — Right to sue mayistraies — True oumer.] — Quinn v. Pratt, [1908] 2 1. R. ( 
9 . Bond fide purchaser from thief.] — Edwards v. Kerb (1862), 13 C. P. 21. — CAN. 


IR. 
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Trover and Detinue. 


Sect. 2.— Right to relief: Suh-secl. 1, D. (6), & E. ; 
sub-sects, 2, 3 & 4, A. (a) (h), <fe i^.] 

Banknotes stolen or obtained by fraud.] — /SVr, 
generally. Bankers, Vol. III., pp. 130, 131, Nos. 
01-71. 

Sale In market overt.! — See Markets, Vol. 
N XXIII., pp. 600-503. 

Right to sue pawnee of stolen goods.] — See 

Pawns & Pledges, Vol. XXXVIl., p. 22, No. 173. 


E. Ilelalion Back. 


396. Sufficiency of title to maintain action.] — 

Declaration in detinue for title deeds. l*lea, that 
the deeds were entrusted to bi deposited with 
deft, by one G., deceased ; that pltf. claimed the 
right to the possession of them as devisee under 
the will of (i. ; that tlio detention was a loss of 
them by deft, before the death of G., & that deft, 
never had possession of them since the death of G. 
On demurrer to this plea: — Held: the plea was 
bad, as it did not allege that tlie deeds were 
destroyed ; k, therefore, assuming that they 
were still existing, &, as the property in them was 
vested by the devise in pltf., lie might maintain 
detinue.^ — Goodaian v. Boycott (18(>2), 2 B. 

H. 1 ; 81 J.. .r. Q. B. 09 ; 0 L. T. 25 ; 8 ,fur. N. H. 
708; 121 E. H. 974. 

Annotations : — Consd. Eristol & West of Bank v. 

Mid. Ry.. 1 1 891 ] 2 g. B. 653. Refd. Bullen v. Swan Electric 
Engraving Co. (1907), 23 T. L. R. 258. 


396. .] — Game found k killed by a tres- 

I)asser undei* such circumstances as that it would 
be the propeDy of the owner of the soil or of the 
owner of the right of free warren, if it had been 
found k killed by such owner instead of by the 
trespasser, in law becomes the absolute property 
of the owner of the soil or privilege immediately 
on its being so caught k killed by tlie trespasser. — 
Blades r. Hkjgs (1805), 11 H. L. (^as. 021 ; 20 
O. B. N. S. 214 ; 6 New Bep. 274 ; 84 li. .T. V, P. 
280 ; 12 L. T. 015 ; 29 J. P. 890 ; 11 Jur. N. S. 
701; 18 W. n. 927; 11 E. K. 1474, Tl. D. ; 
affg. (1808), 13 V. B. N. S. 844, Ex. Ch. ; (1802), 
12 G. R. N. 8. 501. 

Annotations : — Refd. ChainberR v. Miller (1862), 13 C. B. 
N. S. 125 ; Road v. Edwards (1864), 17 C. B. N. S. 245 ; 
Hooper V. Clark (1867), 36 L. J. g. B. 79 : R. v. Boo (1870), 
22 ].. T. 414 ; R. v. Townlcy (1871), L. R. 1 C. C. R. 315 ; 
U. V. Pctch (1878), 38 L. T. 788 ; R. v. Road (1878). 37 
L. T. 722 ; Eluos v. Brigg Uas Co. a886), 33 Ch. D. 562 ; 
HeraiulngB r. 8toko Poges Golf Club, [1920] 1 K. B. 720. 
Mentd. R. v. Dowlais Iron Co. (1868), 10 B. & S. 208 ; 
Musgrave v. Foster (1871), 24 L. T. 614. 


397. .] — He who ought to produce 

the goods of the man who has the title to the 
goods <fe the property in the goods cannot dis- 
charge himself by saying, “ I have wrongfully made 
away with tlicm, but that was before the accruer 
of your title ” (Fry, L.,7.). — Bristol k West op 
Engiand Bank r. Midland Ky. Co., [1891] 2 
Q. B. 053 ; 01 L. .7. Q. B. 115 ; 05 L. T. 234 ; 40 
W. K. 748 ; 7 Asp. M. E. C. 09, C. A. 

Annotation : — Consd. London Joint Stock Bank v, British 
Amsterdam Maritime Agency (1910), 104 L. T. 143. 


Bankruptcy.] — See Bankruptcy, Vol. V., pp. 
638-040, Nos. 6739-5797, p. 824, Nos. 0996-7001. 


Hub-sect. 2. — When Kight must exist. 

398. At time of conversion.] — It is a rule that 
pltf. must have the property of the goods in him 


at the time when they were taken [per CuR.). — 
Roberts v. Withered (1096), 6 Mod. Rep. 191 ; 
87 E. R. 602 ; sub nom. Roberts v, Wetherall, 
1 Salk. 223. 

Annotation : — Reid. The Annandalo (1877), 46 L. J. P. 68. 
399. .] — ^Pain V. Whittaker, No. 373, ante. 


Sub-sect. 3. — Effect of Fraud of 
Plaintiff. 

400. Deposit of goods with fraudulent motive.] — 

Pltf. sued in trover to recover damages for the 
detention of papers which he had deposited with 
deft, in furtherance of a fraudulent purpose, & the 
jury having found a verdict for deft., the ct. refused 
to grant a new trial. — De Wutz v, Hendricks 
(1824), 2 Bing. 314 ; 9 Moore, C. P. 680 ; 2 State, 
Tr. N. S. 125 ; 130 E. R. 320 ; sub nom, De Witts 
V, Hendricks, 3 1j, J. O. S. C. P. 3. 

Annotations: — Refd. Thompson v. Barclay (1831), 9 L. J. 
O. S. Ch. 21 5. Mentd. Yriaarrl v, Clement (1825), 2 
C. k P. 223. 

401. Fraud by partner — Whether firm may sue.] 

—A., B. k 0. carried on trade in iiartnorship, k 
A, was also in partnership with D. A. being 
indebted to the firm of A., B. & C. before the dis- 
solution of that partnership, unknown to D., 
indorsed a bill k paid over money, belonging to 
A. k D., in discharge of the private debt due from 
A. to A., B. iV G., & immediately afterwards indorsed 
the same bill to a creditor of the firm of A., B. & G. 
The partnership 7:>etwecn A., B. k C. having been 
dissolved ; — Held : A, k D. could not maintain 
trover against B. k G. for the bill. — Jones v, 
Yates (1829), 9 B. k G. 632 ; 4 Man. k Ry. K. B. 
013 ; 7 L. J. O. S. K. B. 217 ; 109 E. R. 198. 
Annotations : — Consd. Wallace v. Kelsall (J840), 7 M. & W. 
264. Reid. Gibson v. Winter (1833), 6 B. & Ad. 96; 
Gordon v. Kills (1844), 2 Dow. k L. 308 : Jones v. Smith 
(1848), 1 Kxch. 831 ; Smith v. Johnson (1858), 3 II. 6c N. 
222 ; Cooper v. Law (1859), 6 C. B. N. S. 502 ; Hellhut 
V. Novlll(1870),L. R. 5 C. P.478 ; Kendal r. Wood (1871), 
L. R. 6 Kxch. 243 ; Begbio v. Phosphate Sewage Co. 
(1875), L. ft. 10 Q. B. 491 ; Scott v. Brown, Doorlng, 
McNab, Slaughter & May o. Brown, Hoerlng, McNab, 
11892) 2 g. B. 724. 

402. Intention to defraud creditors.] — Older - 
SHAW V, Beresford (1851), 16 L. T. O. S. 476. 

403. Fraudulent purpose not executed.] — Pltf., 
being in embarrassed circumstances, in i)ursuanre 
of an agreement between him k A,, made over all 
his stock-in-trade to A., k fictitious hills of 
exchange were given by A. in pltf.’s favour. 
Possession of the goods was given to A., together 
W'itli an inventory, but no t)ill of sale was executed 
by i>ltf. The object of the transaction was to 
prevent pltf.’s creditors getting hold of tlie goods, 
k so being paid in full. Deft, was a creditor for 
£100, k was cognisant of what was concocted 
between pltf. k A, After A. had removed the 
goods from pltf.’s premises, two meetings of 
pltf.’s creditors were held, but no compromise 
was effected with the creditors. Some months 
afterwards A. executed a bill of sale of the goods 
to deft., for the alleged xjurpose of securing the 
debt due from pltf. to deft., but pltf. was no party 
to the bill of sale, nor did he sanction or know of it. 
Pltf. having demanded the goods from A. k deft., 
brought an action against deft, for the detention : 
— Held : the fraudulent purpose not having been 
carried out, pltf. was not relying on the illegal 


PART III. SECT. 2, SUB-SECT. 1.— E. 

395 i. Sufftcirncy of title to maintain 
action.] — Hefi<'krnan v, Berky (1873), 
32 U. C. R. 618.— CAN. 

PART III. SECT. 2, SUB-SECT. 8. 

f. General ride,] — Duncan v, (Iooper 


(Sask.) (1922), 69 D. L. R. 435.— 

CAN. 

g. Mixing one's own properly with 
another' 8 . out timber, part on 
laud belonging to deft., & part on 
other land, & wronglxilly mixed it 
with other timber belonging to deft., 


BO that it could not bo distinguished 
from deft.’fl timber; — Held: as the 
mixing of the timber was the wrongful 
act of pltf. deft, had a right to tho 
whole of the timber, & bis talcing it was 
not conversion. — Tucker v. Muirhead 
(1806), 11 N. B. R. (6 All.) 420.— CAN. 
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transaction, but was entitled to repudiate it, & 
recover his goods from A., & deft, had no better 
title than A., as he knew how A. had become 
possessed of the goods. — Taylok v. Bowkrs 
(1876), 1 Q. B. 1). 291 ; 46 L. .1. Q. B. 39 ; 34 
L. T. 938 ; 24 W. R. 499, O. A. 

Annotations : — Distd. Re Great Berlin Steamboat Co. (1884), 
64 L. J. Ch. 68. Dbtd. Koarloy v, Thomson (1890), 24 
Q. B. D. 742. Consd. Hermann v. Charlesworth (1905), 
74 L. J. K. B. 620. Refd. Wilson v. Strugnell (1881), 7 
Q. B. D. 548 ; Petherpermal Chetty v. Muulandlj Serval 
(1908), 24 T. L. H. 462 ; Gordon v. Metropolitan Police 
Chief Comr., [1910] 2 K. B. 1080. 


Sub-sect. 4. — Particular Rights. 

A. Goods Subject of Bailment. 

(a) In General. 

SeCi generally. Bailment, Vol. III., pp. 5.3-117, 
Nos. 1-402. 

404. Action by bailee- -Against third party.] — 

Drake Hoyman (1591), Sav. 133 ; 123 E. R. 1055. 

.] — See, also. Bailment, Vol. III., 

pp. 112, 113, Nos. 359-369. 

405. Action by bailor.] — Buckmyr v. Darnall 
(1704), 2 Ijd. Raym. 1085 ; 92 E. R. 219 ; sub nom. 
Burkmire ■?’. Darnel, Holt, K. B. 606 ; 6 Mod. 
Rep. 248 ; sub nom. Bourkmire v. Darnell, 3 
Salk. 15. 

Annotations : —Refd. lS[onntRtci»lien v. Lakcman (1871), L. H. 
7 Q. B. 196. Mentd. TomliuHon v. Gill (1756), Amb. 330. 

406. Goods stolen.] — Hail v. Skarrok 

Hundred (1658), 2 Sid. 44 ; 82 E. R. 1247. 

.] — See, also, Batijment, Vol. III., 

p. 64, Nos. 70-73. 

407. Refusal of bailee to deliver goods.] — 

1 & 2 Geo. 4, c. 87, does not require a corn factor 
to return tlie name of the person to wliom corn, 
when sold, is actually delivered. The quantity, &; 
the persons for & to whom it is sold, the prices, 
being sufficient to satisfy the terms of the statute. 
Where, therefore, pltfs., as corn factors, returned 
that they had sold corn to T. iv.. A afterwards paid 
the last age on the delivery of tlie (juantity returned 
as sold to him : — Held : (1 ) they wore not thereby 
precluded from showing, that, although the corn 
was sold to T. L., it was delivered to defts., on 
the condition that they were to hold it tor pltfs., A 
not to part with it to T. L., until he had paid for 
it ; A '1\ ]j. having become hkpt. wliile the corn 
was in' the custody of defts., on which pltfs. 
demanded it from them ; (2) pltfs. might maintain 
trover on defts. refusing to deliver it up. — 
WooDiJiY V. Brown (1825), 2 Bing. 527 ; I (J. A P. 
593 ; 10 Moore, C. P. 201 ; 3 L. J. O. S. C. P. 104; 
130 E. R. 410. 

408. Bailment for work & labour^ — 

Tender of payment for work done.] — If A. deliver 
a chattel to B, under a contract by the latter to 
perform certain work thereon at a fixed price, A, 
before such work is completed, A. countermand 
the order, A demand the chattel from B., at the 
same time tendering a sum sufficient to pay for the 
work actually done, he will be entitled to maintain 
trover therefor, without tendering the contract 
price. — L illey v. Barnsley (1844), 1 Par. A Kir. 
344 ; 2 Mood. A B. 648, N. P. 

Aniwtation .•■—Mentd, Green v. All Motors, fl917J 1 K. B. 


Delivery to wrong person .] — See Bailment, 

Vol. III., p. 78, Nos. 165-168. 

Against third party.] — Ncc Bailment, Vol. 

111., pp. 110, 111, Nos. 342-352. 

Action by Joint bailors .] — See Bailment, ^"ol. 

111., p. 116, Nos. 394-397. 

Measure of damages.] — See Sect. 3, sub-sect. 1, 
C. (h) i., post. 

(b) Hired Goods. 

Goods wrongfully seized in execution —Action by 
owner of goods.] — See Exeuution, Vol. XXI., 
p. 501, Nos. 756 762. 

Goods wrongfully seized by assignees of bankrupt 
— Action by hirer .] — Sec Bailment, Vol. III., 
p. 113, No. 367. 

Goods transferred during continuance of hire- 
purchase agreement — By hirer to third party.] — 

See Battjment, Vol. III., pp. 92, 93, 97, 98, Nos. 
241, 245, 262-207, Supplt. IV., No. 202 a. 

B. Bights Arising on Bankruptcy. 

See Bankruptcy, Vol. V., p. 983, Nos. 8038- 
8044. 

409. Whether bankruptcy bar to action — 
Conversion before bankruptcy.] — Bkpey. is no 
bar to an action of trover, though the conversion 
liappened before the bkpey. Where a i)eraon 
has his election citlier to bring trover or an action 
for money, had A received, he may maintain 
the former notwithstanding the bkpey. of the 
debtor after the cause of action accrued A though 
the bkyjcy. would be a bar to the latter. — Parker 
p. Norton (1796), 6 Term R(‘p. 695 ; 101 E. R. 
777. 

Annotations : -Apld. Parker v. Urolo (1828), 5 Bing. 63. 

Woolloy V. Smith (1816), 3 C. B. 610. Mentd. AtiHoll r. 

Waterhouse (1812), 2 (’hit. I. 

410. Right of assignee to sue —Purchaser from 
bankrupt’s vendee — Purchase before assignment.] — 

Tiie assignee of bkpt. may bring trover against 
a man who bought goods of a vendee of bkpt. before 
the assignment. — Ivihney v. Smith (1700), L Ld. 
Raym. 741 ; 91 E. R. 1396. 

411. — — .] — After li., a trader, had com- 

mitted a secret act of bkpey., M . A eo., his creditors, 
knowing him to be embarrassed, ])ross(‘d him for 
payment. L. said ho had no money, but that if 
they could get a custom t'r for his goods, they 
should be paid. M. A co. accordingly procured 
deft. A., a creditor of their own, to buy goods of 
1j. No money passed from A. to L. or to M. A co., 
but 7\. gave M. A co. credit on account. This 
transaction was communicated to E., A a receipt 
was given him by M. A co. signed by them, specify- 
ing it to be “by iiayrnent of deft. A. agr(‘eabiy 
to his order, balancing their account with him.” 
A fiat having issued against L. his assignees sued 
A. in assumpsit for the jirice of the goo<ls sold to 
him ; — Held : if the appropriation of the price 
to M. A CO. was parcel of the contract between A. 
A Jj. A by its terms irrevocable, the action should 
have been trover. — Bradbury v. Anderton 
(1831), 1 Cr. M. A K. 486 ; 5 Tyr. 152 ; 4 L. .1. 
Ex. 21 ; 149 K. R. 1171. 

412. Pledgee holding goods for advances — 

No knowledge of act of bankruptcy.] — If A. have 
a lien on goods of bkpt. in his hands, A B., without 


PART III. SECT. 2, SUB-SECT. 4.— 
A. (a). 

407 1. Action by bailor — Refusal of 
oailee to deliver goods .] — ^Moffatt v. 

Trunk Rt. Co. (1865), 15 
O. P. 392.— CAN. 

_b* ^ffistment rf* herding of 

cattle — Loss of cattle through gross 


negligence of bailee.] — Pltf. was hold 
entitled to recover in detinue for 
damages (the value of the cattle) 
sustained through the loss of cattle 
loft by him with deft, for agistment & 
herding, & lost through the woss 
carelessness of deft., & that alone, 
the ownership of the cattle in pltf. & 
a sniBclent demand being shown. — 


Harvey v. Farnkll (Sask.) (1913), 24 
W. L. II. 44; 4 W. W. R. 488 : 11 
D. L. R. 740 ; 6 Sask. L. R. 1 01. —CAN. 


PART HI. SECT. 2, SUB-SECT. 4.— B. 

k. Assignment for creditors — Covc- 
nant to reconvey .] — Scott v. WiiiSON 
(1869), 10 Or. 182.— CAN. 
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Trover and Detinue. 


Sect. 2. — Ilight to relief: Sub~sect» 4, B. & C.] 
knowledge of any act of bkpcy., pay A. the sum 
for which he has a lien, & advance a further sum 
to bkpt. upon those goods, which are delivered to 
him, trover will not lie bv assignees. — Dixon v. 
Purse (1800), Peake, Add* Cas. 187 ; 170 E. R. 
260, N. P. 

413. .J — In Aug. 1821, A., a trader, 

being indebted to B. 4 k then in i^artner- 
sliip, but about to separate, gave a warrant of 
attorney to secure payment by instalments to B. 
alone, who knew that A. was then insolvent. In 
Oct. A. commit! ed an act of bkpcy. : & in Nov., at 
B.’s desire, he sent goods to the warehouse of B. 
At C". as a further security for the debt. In Dec. 
B. & (’. dissolved partnership, At the former after- 
wards received from A. several sums of money on 
account of the wairant of attorney, Ac also sold the 
goods, towards satisfaction of the debt. A com- 
mission of bkpt. issued against A. in .Tan. 1823, Ac 
in Nov. of that year B. died : - JTrld : A.’s assignees 
miglit recover from C, the money paid by A. on 
the warrant of attorney by an action for money 
had Ac receiv(‘d. At tlie value f)f the gtxuls by an 
action of trover. — Bions v. Feulows (1828), 8 
R. (\ 402 ; 2 Man. Ac By. K. B. 460 ; Dan. At LI. 
121 ; 0 L. .1. O. S. K. B. 357 ; 108 E. B. 1092. 

414. Fraudulent conduct by bankrupt — 

Misappropriation by partner.] — .Tones v. ^ ates, 
No. 401, ante. 

415. Colluslvely obtaining execution.] 

— B. gave a warrant of attorney to deft., Ac aftor- 
wai’ds being in dilllculties, fraudulently procured 
all his goods to be taken in execution by deft., wlio 
was not cognisant of tlie fraud. A fiat in bkpcy. 
afterwards issued against B., tlie procuring of 
his goods to be taken in execution being the act of 
bkpcy.: — Held: the assignees were entitled to 
recover the goods in an action of trover, on the 
ground that the transaction was invalid, being in 
the nature of a fraudulent iireference of deft. — 
Ball Wallac e (1841), 7 M. At W. 3.63; 10 
L. J. Ex. 133 ; 5 .Tiir. 198 ; 151 E. B. 802. 
Annotations : — Consd. Helcber v. Magnay (1813), 1 2 M. & W. 

102 ; Newiiham r. Stevenson & Wood (IS.'iO), 17 L. T. 

O. S. 6. Refd. ICuHsell (1847), 11 Jnr. 821 ; Oolom- 

bine r. Ponball, Ponhall r. Miller (1853), 1 Sm. & (1. 228 ; 

Smith V, Cannan (1853), 2 E. & B. 35 ; Shears v. Goddard 

(189G), 12 T. L. 11. 234. 

416. For bills sent to creditor — To be dis- 

counted & applied to particular purposes.] — Where 
debtor sends bills to his creditor to be discounted, 
Ac applied to a particular purpose, creditor cannot 
apjily the jjroct'ods of the bills to his own debt At 
against the particular pm*pose for which they were 
remitted. If in such a case debtor become bkpt., 
his assignees may maintain either trover for the 
bills, or money had & received for their produce. — 
Buchanan v. Findlay (1829), 9 B. A: C. 738 ; 4 
Man. & By. K. B. 593 ; 7 L. J. O. S. K. B. 314 ; 
109 E. B. 274. 

Annotations: — Distd. Thorpe r. Thorpe (1832), 3 B. & Ad. 

580 ; He Douglas, Ex p. Thompson, Hankoy, Cheape & 

Pennell (1838), 2 Jur. 734. Apld. MuttyloU Seal v. Dent 

(1853), 6 Moo. Ind. App. 328. Refd. Clarke v. Fell (1833), 

4 B. & Ad. 404 ; Groom v. West (1838), 8 Ad. & El. 758 ; 

ItusseU V. BeU (1841), 8 M. & W. 277. 

417. Goods delivered on transaction not 

voidable by bankrupt — Delivery must be after act 
of bankruptcy — At after creditor’s debt accrues.]- 
Assignees of bkpt. cannot recover in trover 
goods delivered upon a transaction which bkpt. 
himself could not impeach, unless the delivery is 
subsequent to an act of bkpcy. taking place after 
petitioning creditor’s debt has accrued. — Ward v, 
Clarke (1830), Mood. At M. 497 ; 173 E. R. 1237, 
N. P. 

Annotation :~-Re!d. Cannan r. Wood (1837), 2 M. & W. 466. 


418. Goods seized by execution creditor — 

After Imprisonment of debtor.] — Where goods are 
seized, under a judgment entered upon a warrant 
of attorney, before the imprisonment of an 
insolvent. At are sold by the sheritf after the 
imprisonment, execution creditor is liable to an 
action of trover, at the suit of the insolvent’s 
assignee, to recover the goods. — Kelcey v. Mintbb 
(1836), 1 Bing. N. 0. 721 ; 1 Hodg. 177 ; 1 Scott, 

I 616 ; 131 E. R. 1296 ; sid) nom. Kelsey v. 

Mintek, 4 L. ,T. C. P. 208. 

419. After secret act of bankruptcy.] — 

Tlio assignees of bkpt. are entitled to maintain 
trover for goods seized by execution creditor under 
a. fi. fa, on a judgment on a warrant of attorney, 
after a secret act of bkpcy., notwithstanding 2 Az; 3 
Viet. c. 29, if they are not sold until after the date 
& issuing of the fiat, At notice thereof. — Skey v. 
Carter (1843), 11 M. At W. 571 ; 2 Dowl. N. S. 
831 ; 5 Scott, N. B. 877 ; 12 L. J. Ex. 511 ; 1 
J.. T. O. S. 173 ; 7 .7ur. 427 ; 152 E. B. 933, 
Ex. Ch. 

Annotations : — Refd. Belcher r. Magnay, Cheaton I’. Glhhs, 

Edwards v. Evans (1843), 7 .Tur. 1160 ; C/hosion v. Gibhs 

(1843), 1 Dow. & L. 420 ; Lackingtoii v. Elliot (1844), 

7 Man. At (4. 538 ; Whitmore v. Greene (1844), 2 Dow. At L. 

174. 

420. Lessors of bankrupt lessee — Machinery 

subject of valuation covenant.] — By indenture of 
demise, defts. leased to E. At W. for twenty-four 
years, a fulling mill At machinery. The lease, after 
lociting that the machinery had been valued at a 
certain sum, contained covenants, that at the end 
or soonei’ determination of the terra the machinery 
should be again valued by two indifferent persons, 
one to be chosen by the lessees At the other by the 
lessors. A: tliat according as the second valuation 
exceeded or fell short of the first, the lessors were 
to pay or receive the difference. A fiat in bkpcy. 
afterwards issued against E. At W. during the con- 
tinuance of the term, under which pltfs. were 
appointed assignees, Pltfs. declined to take the 
lease, but they required defts. to appoint a person 
to value the machinery. At upon their refusal, 
appointed one themselves, who valued the 
property at an amount exceeding the original 
valuation. They then delivered possession of the 
premises to defts., tlie machinery being still therein, 
At demanded the difference between the two valua- 
tions, wliich defts. refused to pay. The pltfs. 
afterwards demanded the goods, Ac, on defts. 
refusing to'deliver them, brought an action of trover 
for the machinery : — Held : the assignees could not 
maintain an action of covenant against defts., for 
not appointing a valuer, or jjaying the difference 
between the two valuations, as the covenants had 
been determined by the bkpcy., but that the 
action of trover would lie. — FAmBURN v. East- 
wood (1840), 6 M. Ac W. 679 ; 9 L. J. Ex. 226. 
Annotation : — Reid. Weoton v. Woodcock (1840), 7 M. & W. 

14. 

421. Whether commencement of action 

election to avoid transfer.] — Newnham v. Steven- 
son, No. 2, ante. 

422. Goods transferred by bill of sale — Before 
adjudication In bankruptcy — Effect of sale of goods 
by transferee.] — ,T. executed a bill of sole to deft, 
as security for a debt, Ac was adjudicated a bkpt. 
on his own petition. Before the adjudication deft, 
seized & sold the goods Ac received the proceeds. 
In an action by the assignee, the jury found that 
the bill of sale was a fraudulent preference, & gave 
a verdict for pltf. A rule to enter the verdict 
for deft, was obtained, on the ground that there 
was no relation back to the date of the bill of sale 
so as to enable pltf. to recover : — Held : the 
assignee was entitled to recover the proceeds of 
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tlie goods, ilie bill of sale being voidable at his 
election as contrary to the policy of the bkpt. laws. 
Semble : an action for money received would lie. 

Here the transaction was voidable at the suit of 
the assignee from the time the property passed to 
him. He might have avoided it, & maintained an 
action of trover while the goods remained in the 
possession of the transfc^ree. After the transferee 
had converted the goods jnto money, the transac- 
tion still remained unlawful A voidable as against 
him ; the only difference is that the remedy is 
changed, & he has become entitled after a demand 
to maintain an action for money received (Kelly, 
Marks v. Feldman (1870), L. H. 5 Q. B. 
275 ; 10 B. & 8. 371 ; 30 lu .1. Q. B. 101, Ex. Fh. 
Annotatio7i(i : — Reid. Ue CYavcn & Murfehall, 1.x p. Craven 

(1870), L. K. 10 Kq. 018 ; Joiich v. Huil)er (1870), 23 

L. T. (JOG. 

423. Assignee of insolvent partner — Jointly 

with solvent partner.]— S., who was in i)artnership 
with B., indorsed bills of exchange belonging to the 
partnership to N., in payment of a private debt 
which he owed him, but such indorsemtmt was a 
fraudulent preference, & N. had notice of its being 
a fraud on the firm. 8. sub.scquently committed 
an act of bkpey., on which ho was made bkpt., tSt 
N. received tlie amount of the several bills of ex- 
change at matuiily: — Held: the amount so 
received by N. was received to the use of the 
assignees of 8., & B., the solvent partner, & they 
jointly could sue N. for such amount in an action 
for money had cS: received. 

(^v. : if such assignees could bo joined with B. 
in an action of trover against N. for the conversion 
of the bills.— Heilhut v. Nevill (1870), Ij. B. 
5 C. r. 478 ; 39 L. d. 0. F. 245 ; 22 J.. T. 062, Ex. 
('h. 

— Relation back of title.] — 8Vc, (/eperally^ 
IIANKIUTPTCY, Vol. V., pi). 638 646, Nos. 5739- 
5797. 

Goods in possession order or disposition of 
bankrupt.] — See^ gejierally, Bankucptcy, Vol. V., 
pp. 750-780, Nos.* 0475-6737. 

424. Right of bankrupt to sue— Assignee not 
interfering.] — An insolvent cannot mamlain trovei 
for plate, though his assignee does not mterlcre 
to prevent him, liEA v. Tei.feh (1824), 1 (\ A P. 
146; 171E.B.]138,N.P. 

.] — See, faviher, B\nkuiu’T(Y, Vol. V., p. 

999, Nos. 8155, 8156. 

Actions against sheriff by execution creditors.] - 

See Bankkuptcy, Vol. V., pp. 824, 825, Nob. 
6996-7008. 

Protection of bona fide transactions.] — Sec, 
qeneraUy, Bankpuptoy, \^o 1. V., pp. 907-927, Nos. 
7430-7583. 

(\ ('o-Owiwrs. 

425. Action against co-owner.] — \n action of 
trover does not lie by one tenant in common 
against another hier Fun.).- -Anon. (1681), Skin. 
12 ; 90 E. R. 6. 

426. ,] — One joint tenant, etc., cannot 

bring trover against his companion, but may 
against a stranger, & it is only pleadable in abate- 


ment. — Brown v. Hedges (1708), l Salk. 290 ; 
91 E. R. 267. 

Aniwfations Fox v. Hanbqry (177(>), 2 Cowp. 415. 

Reid. Addison v. Overend (179G), G Tomi Rep. 766 : 

Wilkinson v. Haygarth (1840). 16 L. J. Q. B. 103. 

427. ,] — Eraser t>. Kprishaw, No. 430, post. 

428. What acts of co-owner actionable — 

SaIe.]~ANON. (1574), 2 Leon, 220 ; 74 E. R. 494. 

429. .] — Mayhew V . Her rick, 

No. 349, ante. 

430. .]— The case of Mayhew 

V. Herrick, ^o. 349, anic, . . . determined that 
one tenant in common could not maintain trover 
against the other, because it wOvS not showm that 
his title had been displaced, or that he could not 
follow his interest in a moiety of the property 
into the hands of the purchaser. Maule, J., says 
that tlie old doctrine about tenancy in common, 
meaning the doctrine that one tenant in common 
cannot maintain trover against^ another, is not to 
be pushed to its full extent . . . . “ Bui it does not 
follow that , where one tenant in common has dealt 
with the subject to an extent exceeding his autho- 
rity, as whei'e he sells out k, out to a number of 
ymrehasers who carry away the articles,” the very 
thing which deft, in the present case attempts to 
let them do, ” it would militate against the true 
understanding of the older authorities to hold that 
the party may treat tliat as n conversion ” (Page 
Wood, V.-F.). — I^'raser p. Kershaw (1856), 2 
K. tk J. 490 ; 25 L. .1. Fh. 445 ; 2 .7ur. N. 8. 880 ; 
1 W. R. 431 ; 09 E. R. 878. 

431. Destruction.] — Trover lies by 

one tenant in common or joint tenant against 
another, for destroying or actually converting the 
goods.— Anon. (1677), 1 Freein. K. B. 450 ; 89 
E. n. 337. 

432. — — .] — Barnard rsTON p. 

FnAi*AfAN A Smith (1715), cited in 4 East at p. 
121 ; Bull. N. Ik 31 b ; 102 E. R. 776. 

A7inoUi{ion<i : — Distd. Fenninpa v. Oronvillo (1808), 1 Taunt. 

241. Consd. Mayhew r. ITernck (1849), 7 C. B. 229. 

Refd. Addison v. Overend (179G), 6 Term Hep. 766. 

433. .J — Ono tenant in common 

of a chattel cannot maintain trover for it against 
liis companion, unless Die latter have so disposed of 
it as to render it impossible that pltf. should ever 
take k use it. IMie conversion of a chattel by a 
tenant in common to its general k profitable 
application, though it change the form of the sub- 
stance, IS not such a destruction of the subject- 
matter .as to prevent x>ltf. from taking k using it 
in its altered state ; therefore it creates no right of 
action.- Fennings p. Hrenville (Lord) (1808), 
1 Taunt. 241 ; 127 E. R. 825. 

Annotation 9 : — Apld. .Tacobs v. Seward (1872), L. H. 5 11. L. 

464. Mentd. jfogarth y. Jackson (1827), 2 C. & P. 595. 

434. .] — Whore one tenant in 

common does not destroy the thing in common, 
but merely takes it out of the possession of the 
other k carries it away, no action lies against him 
bv the other tenant in common. — .Toner p. Brown 
(1856), 25 L. J. Ex. 345 ; 27 I.. T. O. 8. 203 ; 4 

W. R. 680. 

Annotation ; — FoUd. Nyburg v. Haudclaar (1892), 8 T. L. H. 

395, 


PART III. SECT. 2, SUB-SECT. 4.— ( 

426 1. Action againM co-o\mer.]- 
DqupB r. Stewart (1868), 28 U. C. I 

1 92. — CAN. 

,-J26 ti. — .] — Brittain v . Parke 
(1879), 12 N. S. R.(3 R.&C.) 589.— CA^ 

425 ill. .] — One Joint owner car 

not maintain an action against hi 
CO -owner for conversion of the Join 
McKklla 

(1873), 1 N. Z. Jur. 1.— N.Z. 

428 i. What oc/e of co-owne 

actionaole — Sale .] — One of two Join 


tenants of u chattel is not liable in 
trover at the pult of his co-tenant for 
a sale of his chattel not in market 
overt. — M cNabb v . Howland (1802), 
11 O. P. 434.— CAN. 

42811. .1 — One tenant 

In common of chattels may maintain 
trover against the other for a sale of 
the property, whore such sale Is plainly 
intended not for the objoota of the 
joint owners, such as to pay partnership 
debts, etc., but to dopiivo the other 
owner of all Interest In the property or 
proceeds. — Rathwell v . Rathwell 


18GG), 26 U. C. K. 179.— CAN. 

431 i. Destruction.] — Wia- 

aiNS V. WiuTE (1836), 2 N. B. R. (Ber.) 
179.— CAN. 

431 il. .] — An action 

for conversion of his interest In a 
chattel lies by one tenant in common 
against his co-tenants In common if 
the chattel owned In common Is 
destroyed by them, or so dealt with by 
them as In effect, to put an end to his 
rights. — McIntosh u. Port Huron 
Petrified Brick Oo. (1900), 20 C. L. T. 
200 ; 27 A. R. 262.— CAN. 
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Trover and Detinue. 


Sect. 2 . — Right to relief : Suh-sect. 4, C., D. j^. ] 

435. — — .] — In order to enable one 

tenant in common to maintain trover against 
anotlier, there must not merely be a carrying away 
of the property, but such a carrying away of it as 
will disable tlie party complaining from having the 
lawful use or benefit of the property, or there must 
he the destruction of it. A. & B. were, without 
the knowledge of tenants in common of lands, 
(h had held them under A. In Mar. 1867 C. 
received from B. notice to quit at the end of six 
months, lie did not quit, but afterwards made an 
agreement with A.’s agent for the renewal of the 
tenancy, continued the cultivation of the land, 
& paid the rent under the new lease. While C. 
was still in possession B. demised tlie premises to 
1). as from Mar. 1868, for six months. In June, 
1808, J). entered the land, cut the grass, put a lock 
on the gate, A carried away the grass, & stacked it 
as hay : — Held : assuming C. & D. to bo tenants 
in common, these circumstances did not amount 
to an ouster, so as to enable (\ to maintain trespass 
against his co-tenant in common, I)., nor to a 
destruction of tlie common proper! y so as to enable 
C. to maintain tro\er for the grass. — .T acous v. 
Seward (1872), I.. B. 5 II. L. 404 ; 41 L. J. C. P. 
221 ; 27 1.. T. 185 ; 36 J. P. 771, II. L. 

Jnnotahon : — Refd. Jllrkln v. Smith, [1909] 2 K. B. 112. 

430. Complete deprivation of plaintiff’s 

control.]- -Anon. (1677), No. 431, ante. 

437. .] — Fj^nnings \\ Gren- 

ville (Loud), No. 433, ante. 

433. .] — Mayhew V. Herrick, 

No. 310, an/c. 

439. .] —Jacobs v. Seward, No. 

435, ante. 

440. Mere taking from plaintiff’s 

possession.] — Jones Brown. No. 434, ante. 

441. .] — Jacobs v. Seward, No. 

435, ante. 

442. — - & third party.] — A member of an 
amicable society entrusted with a box containing 
the fund, bound by bond to keep it safely, 
cannot maintain trover against another member 
tSc a third person, who take it from him. — H olliday 

Camsell & WriTTE (1787), 1 Term Kep, 058 ; 
1)9 B. B. 1305. 

443. Representatives of co-owner.] — 

After an act of bkpey. committed by one partner 
the other delivers goods of their joint property 
to creditor for a joint debt & dies, & afterwards a 
commission issues against the surviving partner : — 
Held : creditor by virtue of such delivery by the 
solvent partner became tenant in common of the 
goods with the assignees of bkpt. by relation from 
the act. of bkpey. which was in the lifetime of the 
solvent partner ; & the assignees cannot maintain 
trover against such creditor. — S mith v. Orieu, 
(1801), 1 Bast, 868 ; 102 B. R. 142. 

Annotatwva : — Consd. llaiver v. Crlckett (1816), 5 M. & S. 

330. Retd. Buckley v. Barber (1851), 6 Exch. 104 ; 

Morgan v. Marquis (1853), 9 Kxch. 145. 

444. .] — After an act of bkpey. com- 

mitted by one of two partners joint effects are sent 
away, which come to deft.’s hands ; then the 
solvent partner dies, leaving deft, his exor. ; & 
afterwards a commission of bkpt. is taken out 
against the surviving partner ; & his estate as- 
signed to pltfs. : — Held : they are tenants in 
common with the solvent partner, & after his 


decease with his representatives by relation of law 
from the act of bkpey. ; & cannot maintain trover 
against deft, claiming under such solvent partner. 
— Smith v. Stokes (1801), 1 East, 363 ; 102 B. K. 
141. 

Annotation : — Refd. Morgan v. Marquis (1853), 9 Exch. 145. 

445. .] — The assignee of bkpt. partner 

is a tenant in common of the partnership goods 
with the solvent partner, & therefore cannot 
maintain an action of trover, for their conversion, 
against an auctioneer for selling such goods by 
direction of the solvent partner. — Lewis v. White 
(1863), 2 New Rep. 81 ; 8 L. T. 320. 

446. Action against third party — By all co- 
owners — Effect of death of one before Judgment.]— 

Spring & v. BAiiRE'r (1614), 2 Bulst. 262 ; 

80 B. R. 1108. 

447. By two out of three co-owners.] — 

Nelthorpe & Farrington v. Dorrtngton (1674), 
2 Lev. 113; 83 B. R. 475. 

Annotation 8 : — Consd. Addison v. Ovorend (1790), 0 Term 

Hop. 700. Refd. Brown v. HodKcs (1708), 1 Salk. 290; 

Scott r. Godwin (1797), 1 Bos. k, P. 67 ; Sodgworth r. 

Ovorend (1797), 7 Term Hop. 279 , Wybnrd v. Tuck, 

(1799), 1 Bos. & P. 458 ; Jones v. Smith (1818), 1 Exch. 

831. Mentd. II. V. Paulson, [1921] I A. C. 271. 

448. By one co-owner.] — Brown v. 

Hedges, No. 426, ante. 

449. .]— The d(‘elaraiion stated that 

pltf. was posses^'cnl as of his own property of 
certain cattle, to wit, four liorses, which deft., 
converted & disposed of to his own use. Pleas, 
(tt) that they were not the property of pltf ; 
(6) that a judgment was recovered against F., A 
that deft., a sheriff’s officer, seized them under an 
execution against F., the same being the goods 
chattels of F., & liable to bo seized taken as 
aforesaid , <fc not being tlie iiroperty of pltf. To 
wliich pltf. replied, that they were the rattle A 
property of pltf. 7nodo et forind. At tlie trial it 
was found by the jury that they were the projicrty 
of pltf. & F. jointly : — Held : the issue raised by 
deft, was, whether the cattle were the sole property 
of F., & the jury having found that they were the 
joint property of pltf. & F., jiltf. was entitled to 
recover. — Farrar v. Beswick (1836), 1 M. & W. 
682 ; 2 Gale, 153 ; Tyr. & Gr. 1053 ; 5 L. J. Ex. 
225 ; 150 E. R. 608. 

Annotations : — Refd. nigglns v. Thomas (1810), 8 Q. B. 908 ; 

Maybew v. Herrick (1849), 7 C. B. 229. 

450. Co-owners making Joint orders 

for disposition of goods.] —In an action of trover, 
where the question was, whether goods were tlic 
property of pltf. alone, or jointly with S. ; — Held : 
whether vS. were admissible as a witness to prove 
this fact or not, yet, as pltf. & S. had made joint 
orders for the disposition of the goods, pltf. alone 
could not recover. — Nathan v. Buckland (1818), 
2 Moore, C. P. 153. 

Annotation: — Mentd. Doo d. Teyiiham v. Tyler (1830), 

0 Bing. 561. 

451. Against transferee of other co- 

owner.] — Pltf., who was owner of a personal 
chattel, parted with a half share of it to another 
person on an agi’ecment that pltf. was to have 
possession of the chattel until it should be sold. 
Pltf. entrusted the chattel to Ids co-ownor for the 
purpose of its being taken to an auctioneer for sale. 
The co-owner lodged the chattel with deft, as 
security for a debt due from him to deft. In an 
action by pltf. to recover the chattel from deft. : — 


438 i . Complete depriva- 

tion of plaintiff "8 control.y—OuQ tenant 
In common cannot maintain trespaea 
or trover against his co-tonaut for 
merely reaping & harvesting the crop ; 
but he may, If his co-tenant has con- 
sumed the ciop, or dealt with It so 


that he cannot retake It or pursue his 
remedies against the persons who have 
possession of it. — Brady v. Arnold 
(1868), 19 C. P. 42.— CAN. 

1. Sawing logs & mixing 

with oihera.l — Sawing up logs, of which 


deft, is a tenant In common, & mix- 
ing the deals with others so that 
they cannot be distinguished, is evi- 
dence of conversion by one tenant In 
common against the other. — M oKav 
V. Crocker (1801), 10 N, B. R. (5 All.) 
20.— CAN. 
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Held : iinder the agreement, pltf. had a special 
property in the entire chattel which entitled him 
to the possession of it & to recover it from deft. — 
Nybkrg V, IlANDELAAR, [1892] 2 Q. B. 202 ; 56 
J. P. 604 ; sub nom. Nyburg v. Handelaar, 61 
L. J. Q. B. 700 ; 67 I.. T. 361 ; 40 W. R. 645 ; 
8 T. L. R. 640 ; 36 Sol. Jo. 485, C. A. 

452. Co-owners makin;^ „ 

— Two persons, jointly interested in a chattel, 
liaving made a joint demand of it, may, notwith- 
standing, maintain separate accounts of trover in 
respect of it against a person who unjustly detains 
it. — Bleaden V. Hancock (1829), 4 O. P. 162 ; 
Mood. & M. 465 ; 172 E. R. 648, N. P. 

Annotation: — Mentd. Steadman r. Hockley (1840), 15 
M. & W. 553. 

453. By assignees In bankruptcy of both co- 

owners — Partners.] — If one of two partners become 
bkpt., the solvent partner may, if for a valuable 
consideration & without fraud, dispose of the 
partnership effects ; k, if he afterwards fail, the 
assignees, under a joint commission against both, 
cannot maintain trover against the hoyid fide 
vendee of such partnership effects. — Fox v. II an- 
bury (1776), 2 Cowp. 445 ; 98 E. R. 1179. 
Annotations : — Apld. SalomoiiH V. Niason (1788). 2 Term Hop. 

074. Distd. Meyer r. Sharpe (1813), 5 Taunt. 74 ; Fraser 
V. Kershaw (1850), 2 K. & J. 4 DO. Refd. Taylor v. Fields 
(1799), 4 Ves. 390; Dutton v. Morrison (1810), 17 Voa. 
193 ; Harvey v. Crickett (1810), 5 M. & S. 330 ; Brick- 
vood V. Miller (1817), 3 Mer. 279 ; lie Houprhton & Watts, 
li'x p, riohinsou (1833), 3 Deac. & Ch. 376 ; Morgan r. 
Marquis (1853), 9 Exch. 145. Mentd. Crawshay v. CoUJna 
(1808), 15 Ves. 218 ; Dickson v. Caaa (1830), 1 B. A' Ad. 
343. 

454 . By assignees in bankruptcy of one 

co-owner .J — One of two tenants in common of 
certain goods committed an act of bkpey., after 
which defts. by direction of tlio other tenant in 
common, sold the goods : — Held : the assignees of 
bkpt. could not recover from defts. the proceeds 
of tlie sale in an action for money had <fc received, 
nor maintain detinue. — Morgan v. Marquib 
(1853), 9 Excli. 145 ; 2 C. lu R. 276 ; 23 L. J. Ex. 
21 ; 22 L. T. O. 8. 9i ; 156 E. R. 62. 

Annoiniion : — Apld. Lewis V. White (1863), 2 New Rep. 81. 

D. Goods Distrained, 

See, generally y Dlstress, VoI. XV III., pp. 254 
cf seq. 

455. Right of purchaser under irregular dis- 
tress.] — A ])arty who purchases goods under a 
distress Irregularly conducted has a sufficient title 
to maintain trover. — Lyon v. Weldon (1824), 
2 Ring. 334 ; 9 Moore, 0. P. 629 ; 3 L. J. O. 8. C. P. 
27 ; 130 E. R. 334. 

Annotations : — Refd. Fawcett v. Fcarno (1841), 0 Q. B. 20 ; 
Load V. Green (1846), 15 M. & W. 216 ; King v. England 
(1864), 4 B. A 8. 782. Mentd. The Ruby (1900), 83 L. T. 
438, 

456. Right of assignee of bankrupt tenant — 
Against landlord having wrongful possession.] — 

Where a landlord is in lawful possession under a 
distress at the commencement of the tenant’s 
bkpey., & the possession subsequently becomes 
tortious, the trustee in bkpey. of the tenant may 
recover damages for the conversion ; but in 
arriving at the true measure the landlord must be 
allowed what the trustee, if he had asserted his 
title at the commencement of tlic bkpey., would 
have had to pay to obtain possession. — Cox v. 
Liddell (1895), 2 Mans. 212. 

Measure of damages.] — See Sect. 3, sub-sect. 1, 
C. {h) ii., post. 

PART III. SECT. 2, SUB-SECT. 4.— D. 

m. Distress on goods not covered hy 
chattel mortgage — Adoption — Receipt of 
proceeds,] — Stevens v. Pennock & 

Abmstrono (1870), 30 U. C. U. 51.~ 

CAN. 


E. Documents of Title and Title Deeds. 

Compare Part I., Sect. 3, sub-sect. 3, ante. 

457. Delivery order — Right of transferee — ^To sue 
wharfinger — Order given to previous transferee for 
same goods.] — Where A., being indebted to B., 
gave him for security a delivery order for goods 
in the hands of a wharfinger, which tlie wharfinger 
accepted, & afterwards A., being indebted to C., 
gave him another delivery order for the sam(* goods, 
which was taken to tlie wharfinger, who said that 
he could not transfer the goods, as he lield them 
for B., but that if C. could get B.’s order he would 
transfer them, & promised that he would not give 
up the goods without first letting C. know ; k 
afterwards B., his debt remaining unsatisfied, gave 
a delivery order for the same goods to A., who 
gave notice of it to the wharfinger: — Held: C. 
had no property upon wldch trover could be 
maintained against the wharfinger. — M ulling 
V. Kelshaw (1830), 1 Cr. & J. 184 ; 1 Tyr. 109 ; 
9 L. .1. O. 8. Ex. 45 ; 148 E. R. 1385. 

458. .] — A., a manufacturer at 

S., gives goods to the carrier there to have delivered 
at defts.* wharf, London, k ri‘ceiv(‘s the usual 
rcceii)t. He then hands over to pltfs., in considera- 
tion of an advance of money, the carrier’s receipt, 
invoice, k an order upon defts. to deliver the goods 
in question upon their arrival : — Held : upon 
disobeying such ordcT, etc., previously lodged 
with k acknowledged by them, defts. were liable 
in trover ; tliougli pltfs. wc*re never in actual 
possession of the goods k the measure of damages 
was the value of tlie goods, not the sum actually 
advanced. — Holl v. Griffin (1833), 10 Bing. 246 ; 
3 Moo. k 8. 732 ; 3 L. J. V. P. 17 ; 181 E. R. 
898. 

Annotation : — Refd. Swnn r. North British Auptnilasiun Co, 

(I8(>2), 7 H. & N. 603. 

459. To sue vendor Goods deposited 

In name of vendor’s vendor.] — Deft. Jiaving pur- 
chased of one T., timber which was warehoused 
in T.’s name in the West India Docks, contracted 
to sell it to P. k Son, received from them a bill at 
seven months’ date for the price, k gave them a 
delivery ord(*r. Tlie dock co. declined to act upon 
this order, but required tlie order of T. P. & Son, 
afterwards, k before T.’s order was obtained, 
became bkpt., the bill remaining unpaid. Deft, 
afterwards obtained the timber from the docks r-- 
Held : the assignees of P. k Son wi‘re not entitled 
to maintain trover for the timber, k deft, was 
not estopped by the order given by liim from 
intercepting the delivery. -LAriviNGTON v. Ather- 
ton (1844), 7 Man. k G. 300 ; 8 Scott, N. R. 38; 
13 L. J. 0. P. 140 ; 3 L. T. O. S. 57 ; 8 .lur. 407 ; 
135 E. R. 151. 

Bill Of lading — Rights on transfer.] — See, 
generally. Shipping, Vol. XLl., pp. 397, 398, Nos. 
2411-2441. 

Right of pledgee.] Shipping, Vol. 

XLI., p. 388, No. 2327. 

Title deeds of land.] — See, generally, Sale op 
Land, Vol. XL., pp. 299 et seq. 

Follow the land.]— Real Property, 

Vol. XXXVIIT., p. 709, Nos. 532-537. 

Right of vendor’s solicitor to retain under 

lien.] — See Solicitors, Vol. XLII., p. 267, Nos. 
3014, 3015. 

Measure of damages.] — See Sect. 3, sub-sect. 1, 
C. (A) viii., post. 

o. Deeds not wrongly detained.] — 
Murray v . Harris (l880), 1 N. S. W. 
L. R. 270.— AUS. 

p. Title in plaintiff’s name — Defen^ 
dant claiming otmerahip ,] — Hawks v. 
Hawks, 11920] 3 W. W. R 774.— CAN. 


PART III. SECT. 2, SUB-SECT. 4.— E. 

n. General rule — Action lies.] — 
Trover as well as detinue may bo main- 
tained for leases or other title deeds. — 
Anderson v. ELAmuron (1848), 4 
U. C. R. 372.— CAN. 
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Trover and Detinue. 


Scot. 2. — Right to relief : Suh-sect, 4, JI,y T., 

J., K., 7.., M., N,, 0„ Q, (fe /!?.] 

F, Goods Taken in Execution. 

See, generally, Execution, Vol. XXI., pp. 407 
et seq. 

Property In goods seized, generally.] — See 

Execution, Vol. XXT., pp. 507, 508, Nos. 817- 
835; Sheriffs & Bailiffs, Vol. XLI., pp. 120- 
122, Nos. 759-778. 

Action against sheriff by execution creditors.] — 

Sec BANKRUrrcY, Vol. V., pp. 824, 825, Nos. 
0990-7008. 

G. Executors and Administrators. 

460. Conversion by co-executor — Right of sur- 
viving executor~To sue transferee.]— If ono of 
two exoi’s. deliver a bond due to testator to a 
stranger, in satisfaction of his own debt & dies, 
an action of detinue will not lie by tlie surviving 
exor. to recover it back. — K elsack v. Nicholson 
( 1590), Cro. Eliz. 490 ; 78 E. It. 746. 

461. Conversion by executor de son tort With 
notice of subsequent will — Right of executor under 
later will.] —Woolley v. Clark, No. 120, ante. 

462. Right of purchaser from executor de son 
tort.] - Hounslow v. Fountain, No. 375, ante. 

Right of administrator before grant.] — See 
Executors & Administrators, Vol. XX HI., i)p. 
00 , 07, 09, Nos. 501, 502, ,527 -531. 

Right of executor.] — Sec Executors, Vol. 
XXIII., p. 290, Nos. 3010-3012. 

Liability of representative— Tort of deceased.] 
See Executors, Vol. XXIV., p. 047, Nos. 0731- 
0738. 

H. Goods Found or Goods Stolen. 

Goods found.] — See, generally, Bailment, Vol. 
III., pp. 04-67, Nos. 75-95. 

Goods stolen.] — See Hub-soct. 1, D. (5), ante. 

I. GifU. 

463. Right of donor — Gift by father to son.] — 

A father gave his son a watch, some printed books. 
& several articles of wearing apparel : — Held : 
though the son was under age, viz. about sixteen 
years old, the father could not maintain trover 
against a person who detained the property, 
because the right of posse.ssion was not in him, 
but in his son. — II unter v. Westbrook (1827), 
2 C. & P. 578 ; 172 E. B. 203, N. P. 

464. Right of donee— Having sufficient posses- 
sion.] — Bourne v. Fosbrooice, No. 520, post. 

Property in gifts generally.] — See Gifts, Vol. 
XXV., pp. 498 et seq. 

J. Husband and Wife. 

Action against husband — Detinue of separate 
estate.]— Nec Husband & Wife, Vol. XXVIT., 
p. 259, Nos. 2285-2287. 

K. Landlord and Tenant. 

466. Right of landlord to sue — Goods distrained 
by landlord.] — Moneux v. Ooreiiam (1741), cited 
2 Selwyn’s N. P., 11th ed. p. 1302. 

Annotations: — Expld. Symons r. Hearson & Fisher (1823), 
12 Price, 369. Refd* Qnbbins v. Roger (1850), 16 L. T. 
O. S. 65. 


405 , ,] — Pltfs., brewers, were the 

lessors of a public-house to D. under an agreement 
which gave them all the rights & remedies of land- 
lords for rent against the effects of the tenant for 
the recovery of any book debts for liquors sold by 
them to liim. There being moneys due in respect 
of such debts, pltfs. sent in their bailiff, with a 
written authority to distrain for the amount, who 
showed his authority to deft., an auctioneer then 
on the premises, took an inventory &> made a 
valuation. The tenant 1). & deft, thereupon pro- 
ceeded to sell the goods in disregard of such dis- 
tress, deft, putting up & knocking down the goods 
by auction, the tenant handing them to the pur- 
chasers : — Held : though pltfs. had not such 
possession as to enable them to sue for conversion, 
they could maintain an action for a rescue against 
deft., for knowingly assisting in transferring the 
dominion & property in tlie goods seized to the 
respective purchasers. — I redale v. Kendall 
(1878), 40 L. T. 302. 

467. For recovery of lease — On expiration 

of term.] — Trover lies not at the suit of the lessor 
against the lessee to obtain possession of the 
indenture of lease, upon the expiration of the term 
by forfeiture or otherwise. — H all v. Ball (1811), 
3 Man. & G. 242 ; 3 Scott, N. B. 577 ; 10 L. J. 
(^. P.285; 133E. H. 1133. 

Annotations : Refd. El worthy r. Sandford (1864), 3 H. & C. 

330 : Knifrht v. Williams, 11901 J 1 Ch. 256. nentd. 11. v. 

Hinckley Ovei seers (1803), 3 h. & S. 885. 

468. Removal of fixtures— By assignees of 

bankrupt tenant.] —Where the term, pursuant to a 
proviso in the lease, was forfeited by the bkpey. of 
the lessee, A the lessor entered upon tlie assignees, 
in order to enforce the forfeiture, three weeks 
afterwards the assignees of the lessee, still con- 
tinuing in possession, removed & sold a fixture put 
up by the lessee for the purposes of trade ; & the 
jury found t hat it was not removed within a reason- 
able time after the entry of the lessor : — Held : 
they had no right so to remove it, &; the lessor 
might recover it in trover. Semble : such would 
have been the case even without sucli finding of 
l}u‘ jury. — W eeton v. Woodcock (1810), 7 M. 

W. 14 ; 10 J.. J. Ex. 183 ; 151 E. B. 059. 
Annotations : — Apld. TlolToy V. Hendoi'bon (1851), 17 Q. B. 

574. Consd. Leader v. Homewood (1858), 5 (1. 11. N. S. 

546 ; lie liobcrtH, Ex j). Brook (1878), 10 Ch. D. 100 ; 

BarfT v. ITobyii (1895), 64 L. J. Q. B. 557. Reid. Pugh 

u. Art on (1869), 20 L. T. 865 ; lie (llasdlr C\)pnor Works, 

English Electro Metallurgical Co. v. Ulasdir Copper 

Works, [1904J I Ch. 819 ; Le^Jchallas u. Woolf, [1008] 1 Ch. 

611 ; Slough Picture Hall Co. v. Wade, Wilson v. Novile, 

Beid (1916), 32 T. L, B. 542, 

.]— Ncc, also, Landlord & Tenant, 

Vol. XXXI., p. 211, Nos. 3502, 3503. 

Right of tenant to sue — Removal of fixtures.] — 
See Landlord & Tenant, Vol. XXXI., p. 212, 
Nos. 3510-3519. 

Crops.] — See Agriculture, Vol. II., p. 37, 
Nos. 208, 200. 

L. Letters. 

Property In letters.] — See, generally. Copyright, 
Vol. XIII., p. 200, Nos. 355-360. 

Measure of damages.] — See Beet. 3, sub-sect. 1, 
0. {h) V., post. 


PART III. SECT. 2, SUB-SECT, 4.-0. 

q. Conversion — Unatdhorised sale by 
widou) of intestate — Right of adminis- 
tratrix to sue purchaser.]— M aher v. 
Hubi.ey(1884), 17 N. S. K. (5 II.& G.) 
295.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— K. 

r. Right of landlord to sue.] — An 
agreement by a tenant of a shop, that 
if the landlord would make certain 
Improvements, the tenant would put In 


gas fittings, Sc leave them there when 
the lease expired, is executory only, & 
vests no property In the gas fittings in 
the landlord, unless they are left by the 
tenant In the shop. If they are re- 
moved by the tenant before he leaves 
the landlord cannot mainte.iu trover for 
them. — Dunn v. Garrett (1851), 
7 N. B. R. (2 All.) 218.— CAN. 

t. Right of ienaxU to sue.] — Manure 
lying In heaps In a bam yard Is a 
chattel which may bo taken away by 
the outgoing tenant, oven after hJs 


tenancy has expired, & trover will He 
for it, if held or taken away by the 
landlord.— FoflHAY v. Barnes (1869), 
12 N. B. B. (1 Han.) 450.— CAN. 

a. .] — Lewis v. Godson (1888), 

15 O. B. 252.— CAN. 

b. .] — Simons v. Mulhaix 

(1913), 24 O. W. 11. 736 ; 4 O. W. N. 
1424 ; 11 D. L. R. 781.— CAN. 


0. .] — Cix)oney 

(1861), 2 X. C. L. B. 129 
39.— IR. 


Watson 
4 Tr. Jur. 
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M» Goods Subject to Lien. 

469. Right of solicitor to sue — Whether con- 
tinuance of lien necessary — Delivery to arbitrator 
— No express reservation of lien.] — Where an 
attorney, having a lien on i)nper8, delivers them to 
an arbitrator to examine for the purposes of the 
arbn., he may maintain trover in case the 
arbitrator refuse to redeliver them, although, at 
the time of giving them up, he has not exi^ressly 
reserved his lien. — Whalley v. ITatxey (1829), 8 
L. .T. O. S. K. B. 6. 

470. — I .] — If the agent [a solr.] has 

parted with the possession of the papers by his 
own act, though by mistake, his lien is at an end ; 
but if the papers did not get lawfully out of his 
possession, his lien continues, & he may maintain 
trover for them. — Die as v. Stockley (188(5), 7 
(\ (Sr P.687; 173 E. II. 258. 

Property in goods subject to lien, generally.]— 
See Lien, Vol. XXXII. ,pp. 222-224, Nos. 70-85. 

Execution on goods subject to lien.] — Sec 
Execution, Vol. XXI., pp. 502, 503, Nos. 708-776. 

N. Master and Servant, 

471. Servant — Gift of suit of clothes after year’s 
service — Dismissal before end of year -Action to 
recover suit.] — A servant being engaged for a year 
at thirty guineas <fe a suit of clothes, was ])rovided 
with a livery suit on his entering the service. He 
was wrongfully turned away within the year : — 
Held : he could not maintain trover for the clothes, 
tliat not being the proper form of action. 

This action is founded in xjroperty. If pltf. was 
dismissed without reasonable cause, wher(‘by he 
was prevented from becoming entitled to this suit 
of clothes, he has his action for that, but he cannot 
maintain an action of trover, because he has no 
l)roperty in the clothes till he has served a year 
(Lord Tenterden, O.J.). — Crocker v. Moeynrux 
(1828), 3 C. & P. 470 ; 172 E. R. 500. 

Right to sue third persons — Loss of master’s 

property.] — See Master <fc Servant, Vol. XXXIV., 
p. 193, Nos. 1577, 1578. 

Liability in trover to third persons.] -See 

Master & Servant, Vol. XXXIV., pp. 186 1S7, 
Nos. 1532-1536. 

Master — Right to sue third persons— Loss of 
master’s property.]— aS’cc Master <fe Servant, Vol. 
XXXIV., p. 183, Nos. 1491-1496. 

Right to apprentice’s earnings.]— Ncc, 

generally, Master <& Servant, Vol. XXXIV., 
pp. 518, 519, Nos. 4356-4304. 

O. Mineral Bights. 

Right to sue for wrongful taking of minerals.] — 

See Mines & Minerals, Vol. XXXIV., pp. 652, 
653, Nos. 499-504. 

P. Mixed Goods. 

See, generally. Bailment, Vol. III., pp. 70-72, 
Nos. 120-132. 

Q. Mortgage, 

472. Loss of Inventory of goods mortgaged — 
Action against finder.] — Goods were mortgaged to 
a feme sole by deed, with a proviso that if interest 
& principal should be paid at stated times, the 
deed should be void, The goods were described 


in an inventory annexed to the deed. The mtgee. 
married. Sc she &c her husband declared in trover for 
the inventory, alleging, after recital of the deed, 
that they had not, nor had either of them, received 
possession of the goods ; that they were lawfully 
ossessed of the indenture & inventory ; & that, 
eing so possessed, they lost the inventory, which 
deft, found. Sc converted, to their damage. The 
declaration did not allege any default of the pay- 
ments mentioned in the proviso : — Held : the wife 
might i^roperly be joined as a pltf. — Ayijng v. 
Whicher (1837), 6 Ad. Sc h)l. 259 ; 1 Ncv. Sc 
P. K. B. 416 ; Will. Woll. Sc Dav. 154 ; 6 L. J. 
K. B. 134; 112 E. K. 99; sub nom. Ayljng v. 
Jones, 1 Jur. 54. 

Goods wrongfully seized for tolls.] — See Mort- 
gage, Vol. XXXV., p. 394, No. 1364. 

Goods sold by order of mortgagor — Action against 
auctioneer.] — See Mortijacje, Vol. XXXV., p. 394, 
No. 1366. 

473. Action against trustee of bankrupt principal 
debtor- Seizure of goods assigned to surety.] — A,, 

by indenture, reciting that B. liad mortgaged to C. 
certain xiremises to .sccui*o a sum of £400 advanced 
by C. to A. Sc that A. had agreed with B. to execute 
an elleclual indemnity against the xiayment of the 
said sum Sc interest, did grant, bargain, sell, (fe 
assign to B. a certain messuage, Sc also, secondly, 
certain household furmture, goods, Sc chattels 
spiTified therein, to have, hold, receive, Sc take the 
said furniture <V other effects, unto the said B. 
forlicrownuse, subject totho trusts Sc xirovisions, & 
with the powers thereinafter contained ; the trusts 
were, that the elTects should be a protection, 
defence, Sc intlomnity to B. against the payment of 
the £400 ; A’ that for that purpose, in case the said 
B. should at any time be called upon to pay that 
sum, or anv jiart thereof, etc., then it should be 
lawful for B. immediately to enter Sc take posses- 
sion Sc sell the ellects. Before B. had been called 
upon to pay any part of the £400 A. became bkpt., 
Sc his assignees took xiossossion of the goods Sc 
sold them: — Held: A. was entitled to recover 
their value in an action of trover. — J.etts v, 
Whitmore (1852), 18 I;. T. O. R. 254. 

Goods removed by trustee.] — See Mort- 
I OAOE, VoL XXXV., pp. 304, 307, 394, Nos. i>38, 
540, 1385. 

7i. Negotiable Inslrximents. 

Compare Part II., Sect. 1, sub-sect. 2, II., ante. 

474. Maker of promissory note — One of several 
makers.] — Trover lies at the suit of one of the 
makers of a promissory note, especially if the other 
maker signed as surety. — A non. (1819), 1 Chit. 
601. 

475. Maker paying on forged indorsement.] 

— Hefts, made Sc delivered to pltfs. a promissory 
note in payment for goods. Before the note 
became due, Sc before pltfs. had indorsed it, it 
was stolen by a clerk of pltfs.’ who forged their 
indorsement thereon. Sc x^resonied the note with 
such forged indorsement at defts.’ bankers, who 
paid the amount, Sc in the usual course handed the 
note over to defts. Pltfs. did not discover the 
felony till six weeks after the note had arrived at 
maturity Sc been paid. Upon a special cose stating 
these facts, Sc containing no allegation of negligence 


PART III. SECT .2, SUB-SECT. 4.— IV 

d. Lien for repairs — Refusal < 
tenofr of amount claimed .] — Hartne 
V. Boulton (Saak.) (1914), 27 W. L. I 
«18 ; 7 Saak. L. R. 07.— CAN. 


PART in. SECT. 2, SUB-SECT. 4 ,— N. 

•. Goods sold without authority — 


Tender — Demand.] — ^Moiiton v. Stone 
(1870), 30 U. C. II. 158.~CAN. 

PART III. SECT. 2, SUB-SECT. 4.— Q. 

t. Tenant of mortgagor attorning to 
mortgagee — Stdisequeni yearly tenan^ 
from mortgagee — Removal of mop fU- 
tings on termination of lerutncy .] — 


Denholm V. CJommkuctal Bank (1845), 
1 U. C. R. 389.— CAN. 


ff. Right of mortgagee to bring ae- 
on — Necessity for eritry .] — Reynolds 
. Dkchman (1881), 14 N. S. R. 
2 R. & G.) 469 ; 2 C. L. T, 261.— 

IAN. 
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Sect, 2 . — Right to relief: Suh-8eci,4, R,, S. cfc 7\ 

(a) & jb).] 

on the part of pltfs. : —Held : pltfa. were entitled 
to recover the value of the note from defts., in an I 
action of trover.— J ohnson v. Windle (1836), 3 
Bing. N. (\ 225 ; 2 Ilodg. 202 ; 3 Scott, 608 ; 6 
L. .1. (\ P. 5 : 132 E. P. 390. 

Annotation Mentd. Orr & Barber v. Union Bank ot 

Scotland (1852), 20 U. T. O. S. 16. 

Forged indorsement on bill of exchange generally.] 
— See Bills of Exchange, Vol. VI., pp. 103 et neq. 

476. Exchange of bills — Right to sue for bills 
exchanged.] — A i:)erson having three bills of 
exchange, applied to a country banker, with whom 
he had had no previous dealings, to give for them 
a bill on London of the same amount, <fe the hill 
given by the banker was afterwards dishonoured : 

Reid : this was a complete exchange of securities, 
trover would not lie for tlio three bills of 
exchange. — H ornblowek v. Phoud (1819), 2 
B. & Aid. 327 ; 106 E. B. 38(‘>. 

Annotations 'RelA» Cnmralnp r. Bally (1830), 6 Bing. 363. 

Mentd. lie Middleton, Ex p. Middleton (i804), 33 L. J. Boy* 

30. 

477. Acceptor — Right to sue Indorsees — Who 
receive In bad faith.]— The acceptor of a bill of 
exchange is entitled to maintain trover for it 
against indorsees, who received it from the drawer, 
with tlio full knowledge that as between him A the 
acceptor, tliere was no value received ; A that he 
had no authority to part with it ; provided it 
appear that the acceptor supplied the stamp & 
})aper, or that he is liable to be charged with it, 
in account between him & the drawer. — E vans v, 
Kymer (1830), 1 B. A Ad. 528 ; 9 L. J. O. S. K. B. 
92 ; 109 E. B. 883. 

478. Delivery to stranger after acceptance — 
Right of owner to sue — Action against person 
wrongfully delivering out bill.] — (1) It is the 

regular A usual course of business in commercial 
transactions to deliver out a bill of exchange, left 
for acceptance, to any person who mentions 
the amount, A describes any private mark or 
number upon it ; A if the clerk of the party leaving 
il by his conduct enables a stranger to discover 
the mark or number, in consequence of which the 
hill is delivered out to him, the party leaving it 
cannot maintain trover for the bill against the 
party who so delivered it out. 

(2) The questions . . . will be, (a) whetlier 
there was any negligence on the part of pltfs. in 
their conduct with respect to the bill ; (6) whether 
there was negligence on the jiaii of deft. If . . . 
ther(‘ was negligence on the part of pltfs., then they 
will not be entitled to recover ; but, if the 
negligence was on the pait of deft., then pltfs. 
will be entitled to the verdict (Ln’^ri.EDALE, J.). — 
Mohrison V. Buciian\n (1833), (> ('. A J*. 18 ; 172 
E. B. 1127, N. P. 

Annotation : — As to (2) Distd. Johnson v. Wlndlo (1836), 3 

Scott, 608. 

479. Person to whose order bill payable — Bill not 
accepted.] — L. A co., a London firm, agreed with 
r. A CO., also a London firm, to make advances on 
a cargo per <8., consigned to M. A co., at Moulmein ; 
on the terms that J.*. A co. should have a lien on 
the cargo A its proceeds ; A that M. A co. should 
1 ‘emit the proceeds as soon as realised through Ij. 
A co. L. A co. accordingly advanced to C. A co. 
£6,000. M. A CO. were informed of the arrange- 
ment A agreed to it. Afteiwards L. A co. 
requested C. A co. to pay ofl* their advances. 
(3. A co. informed M. A co. of this, A requested 
them ^ draw on them in favour of L. A co. 
in anticipation. L. A co. were not aware of 
this application. M. A co. wrote to 0. A co. 


expressing dislike to the style of draft, but assenting 
to do as requested, A adding, in a letter of the same 
date, “ we trust you will take care we are pro- 
tected in this matter.” Inclosed was a letter, 
addressed to Ij. A co. unsealed, advising them of a 
draft. The draft was on C. A co. payable six 
months after sight to L. A co. C. A co. accepted 
the draft, handed it A the letter to li. A co., A 
afterwards duly honoured the draft. Afterwards 
a similar draft was sent in a similar letter, stating 
the draft to be “ in anticipation of the arrival of 
the /S\ addressed to li. A co., but open, A in a letter 
to C. A CO. When it arrived, C. A co. were in 
such circumstances as to be aware that they could 
not honour it. Tliey therefore suppressed both 
letter A draft ; A co. approved of their conduct. 
Subsequently C. A co. became bkpts. ; A the 
unaccepted draft came into the hands of his 
assignees. Ij. A co., whose advances had not been 
paid oil, demanded the draft from them. A, on 
its being refused, brought trover. On a special 
case stating the above facts //r/tZ ; L. A co. 
had no property in the draft , which had not been 
drawn under the agreement to which they were a 
I>arty, but under a sei)arate arrangement between 
i\ A co. A M. A co. ; A, under tlie arrangement 
between C'. A co. A M. A co., the former would 
have done wrong if they had handed over the 
draft to L. A co. when aware that they could not 
protect it. 

We are of opinion that the property in the bills 
of exchange, for the conversion of which this 
action is bi ought, never vested in pltf. Both 
bills wei*e payable to his order ; but no act was 
ever done by JVl. A co., the drawers, or under their 
authoiity, to give him any title to them which 
will support this action. . . . 

The circumstance, that the bills were remitted 
to C. in an unsealed envelope addressed to pltf., 
entirely accords with the notion that tlie bills 
were not to be handed over to pltf. till C. had 
accepted them, A that C. was not to accept them 
unless lie was in a situation to honour them when 
they became due. . . . We are therefore of 
opinion that . . . pltf. acquired no property or 
interest in them by their accidentally coming 
into his possession (Lord (^ampbell, C.J.). — ])E 
Lizardi V, Pennell (1850), 0 E. A B. 742 ; 25 
L. J. Q. B. 387; 119 E. B. 1041; sub vom. 
Lizardi v. Pennell, 2 Jur. N. S. 1227. 

Loser of bill.] — See Bills op Exchange, Vol. 
VI., pp. 422, 423, Nos. 2740-2748, 2750. 

Measure of damages.] — See Sect. 3, sub-sect. 1 , C. 
[h) vi., jwsi, 

S. Parish Books. 

480. Right of vestry clerk — Books annexed to his 
office.] — Mandamus to the churchwardens to 
deliver a vestry book to the vestry clerk refused. 

If the muniments belonged to him as annexed 
to his olTice, he may bring an action of detainer 
or trover (fjORD ELLENBOROuaii, C..!.).— Anon. 
(1816), 2 Chit. 255. 

481. Right of churchwardens — Books of account 
kept by surveyor of highways.] — The overseers A 
churchwardens of a parish have not such a special 
property in the books of account kept by the sur- 
veyor of highways under 13 Geo. 3, c. 78, s. 48, A 
the Vestries Act, 1818 (c. 09), s. 6, as to enable 
them to maintain trover against a surveyor who 
has gone out of office, but who refuses to deliver 
up the books. They must proceed against him 
under the provisions of these statutes. — Addison 
V. Bound (1836), 4 Ad. A El. 799 ; 7 C. A P. 286 ; 
6 Nev. A M. K. B. 422 ; 3 Nev. A M. M. C. 029 
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5 L. J. K. B. 152; 111 E. K. 984; sub nom. 
IlAHRisoN v. Bound, 2 Har. & W. 18. 

Annotations: — Consd. R. v. Reynolds (1839), 3 J. P. 752. 

Refd. Moss u. ThornUey (1856). 27 L. T. O. S. 101. 

482. Churchwardens de facto — Right to sue 

predecessors.] — ^Parish books of the chaj^elry 
district were purchased out of rates levied over 
the whole chapelry district, & passed from time to 
time from the churchwardens to their successors. 
After the purchase the district was contracted 
under the Church Building Acts, & also under an 
Act for dividing the parish in wliich the ancient 
chapelry was situate, & chm'chwardens for the 
contracted district provided, who de facto suc- 
ceeded the old churchwardens, though the area 
of the district was not so extensive : — Held : 
the churchwardens de facto were entitled to sue 
the old churchwardens in detinue for the parish 
books. — Moss V. Tiiouniley (1850), 27 L. T. O. S. 
101 ; 20 J. P. 060 ; 4 W. B. 514. 

T, Goods Subject of Pledge. 

(a) In General. 

483. Goods pledged to secure ball — Demand by 
unauthorised person.] — Bloomiield o. Blake, No. 
386, ante. 

Goods pawned — Action by pawner.] — See Pawns 
A Pledges, Vol. XXXVII., pp. 10, 11, 12, 24, 
Nos. 47, 63-72, 188. 

Action by pawnee — Against third parties.] — 

See Pawns Pledges, Vol. XXXATI., pp. 10, 17, 
Nos. 136-137. 

Action by true owner.] — See Pawns & 

Pledges, Vol. XXXVII., pp. 18-22, Nos. 143-174. 

Action by assignee of pawner — Refusal of 

pawnee to deliver — On redemption by assignee.] — 

Sec Pawns & Pledges, Vol. XXXVII., p. 10, 
No. 65. 

Bankrupt pledgor— Action by assignees — Against 
pledgee.] — See Bankruptcy, Vol, V., pp. 710, 911, 
Nos. 0212, 7467, 7459. 

484. Rights of grantee of bill of sale.] — A. 

contracted with B., a shipbuilder in Nova Scotia, 
for the building of a vessel. B, was already 
largely indebted to A. upon a general consigmnent 
account, <& A. from time to time made consider- 
able advances on account of the ship whilst in 
progress, So also supplied anchors, cables, & other 
stores for her. On June 20, 1848, B., by a bill 
of sale, reciting that A. had made advances to B., 

6 had agreed to make such fm'thcr advances 
as ho might require to build, launch, rig, & fully 
equip the vessel for sea, “ for the security & 
rei3aymcnt of all such sum or sums of money as A. 
had already advanced or might thereafter advance, 
to aid & assist him to complete & finish the vessel,” 
bargained, sold, assigned, & transferred to A. ” a 
certain ship or vessel now in course & ijrogress of 
building ” by him, at etc., particularly describing 
it, together with certain timber in B.’s possession — 
” to have & to hold the ship or vessel, etc., goods 
So chattels, etc., to A., his exors., etc., to their 
absolute use So benefit of behoof for ever, when the 
ship or vessel shall be complete So finished, in as 
Ml, ample, So perfect a manner as if the said 
ship or vessel were ready for sea, So ready to be 
delivered to the said A. at the time of executing 
these presents.” 

On Jan. 30, 1849, B. signed a builder’s certificate 
So declaration of ownership stat’mg A. to bo the 
sole owner of the vessel, & thereupon obtained a 
certificate of registry in A.’s name, pursuant to 
8 & 9 Viet. c. 89, s. 1 1. This certificate B. retained 
m his own possession. 

On Mar. 29, 1849, B. induced the comptroller 
of the customs at Pictou, in Nova Scotia, to cancel 


the above certificate. So to grant him a fresh one 
in his own name as owner. So on the same day 
executed an assignment of the ship, then in an 
unfinished state, to 0., who took possession of her, 
finished her. So sent her to Liverpool with a cargo 
on his own account : — Held : the property in the 
ship passed to A. by the bill of sale of June 20, 
1849, & his right was in no degree limited by the 
Jwihendum ; <te, consequently, C. was liable in 
trover. 

The parties having agi'eed that the amount of 
damages should bo assessed by an average stater, 
the ct. suggested, & the parties assented, that the 
projicr principle on which to estimate such 
damages, would be, the value of the ship So all her 
stores, etc. on Mar. 29, 1849, when C. took possession 
of her ; & as a mode of ascertaining such value, 
the referee should consider what would have 
been the value of the ship at Pictou, if she had been 
completed by B. according to his contract with A., 
So deduct therefrom the money that would 
necessarily have been laid out by B. after that 
date, in order to complete her according to the 
contract. — Reid v. Fairbanks (1853), 13 C. B. 
092 ; 1 0. L. R. 787 ; 21 L. T. O. S. 100 ; 1.38 
E. R. 1371 ; sub nom. Read v. Fairbanks, 22 
L. J. C. P. 200 : 17 .Tiir. 918. 

Annotations: — Consd. CbJncry v. Viall (1860), 5 H. & N. 

288 ; Peruvian Guano Co. v. Dreyfus (1887), [1892] A. C. 

170, n. Refd. Wood v. Bell (1856), 2 Jur. N. S. 664 : BoU 

V. Bank of London (1858), 28 L. J. Ex. 116, Mentd. 

Jones V. Williams (1859), 4 H. & N. 700. 

Disposal of chattels by gran tor .] — See Bills 

OF Sale, Vol. VII., pp. 143 ci scq. 

(h) Sceuriiks. 

485. Pledge as security for debt — Bills of lading 
of expected cargo — Unauthorised disposal of goods 
by agents of owner — Recovery by assignees of 
bankrupt owner of substituted goods delivered to 
pawnee.] — A merchant pledges for value tlio bills 
of lading of an expected cargo, his property, in tho 
profits of which his agents abroad were interested 
in a certain proportion. I Us agents, without the 
knowledge of tho owner or the pawnees, dispose of 
part of the cargo abroad, after which tlie owner 
becomes a bkpt. ; he induces the agents to replace 
the goods disposed of by others, of wliich the 
agents give him bills of lading, So he sends them to 
the jiawnces, to make good tlieir security : Held : 
the assignees of the bkpt. might recover the sub- 
stituted goods against the pawnees. — M eyer v. 
Sharpe (1813), 6 Taunt. 74 ; 128 E. R. 014. 

486. Title deeds — By purchaser before con- 

veyance — Action by trustees of bankrupt.] — A. 
having agreed to purchase an estate of B., & having 
received the title deeds, borrowed money of C., 
So deposited tlie title deeds with him as a security, 
agreeing to mtge. the estate to liiin whenever 
ho should receive the deed of conveyance. A. 
afterwards received from B. the deed of convey- 
ance of the estate, .wkich ho then delivered to C. 
as a further security. In the interval (’. refused 
to complete tho mtge. unless A. would pay usurious 
interest on the money lent, to whicli A. agreed. 
A. afterwards became bkpt., So his assignees 
bought trover against C. for the deed of convey- 
ance : — Held : the original possession of tlie title 
deeds being good, gave F. a right to the estate 
whenever it should be conveyed to A. , So therefore 
C. was entitled to retain the deed of conveyance 
of the estate against the assignees of A. — Wood v. 
Orimwood (1830), 10 B. So C. 079 ; 5 Man. So Ry. 
K. B, 651 ; 8 L. J. O. S. K. B. 192 ; 109 E. R. 
602 . 

487 . By tenant for life — Action by 

reversioners.] — On the death of a tenant for life, 
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Sect. 2. — Right to relief: Sub-aect. 4, T. (6), <£: U., 
K., W., Z., Y.&Z.] 

who had granted a lease under a j^ower in a will, 
the reversioners were held entitled to recover the 
title deeds from an assignee of the lease, with 
whom they had been deposited as security for 
money advanced to the tenant for life & the lessee. 
— Easton v. London (1808), 83 L. J. Ex. 34 ; 9 
L. T. 843, n. ; 12 W. K. 53. 

488. Promissory note-^ Action by pledgor 

after tender.] — To a count in didinuc, on the bad- 
inent of a promissory note to be redelivered on 
request, deft, pleaded, that pltf. had deposited the 
note with him, to be kejit as a pledge & security 
for the repayment of a loan of £50 ; pltf. replied, 
a tender of the £60 : — Held : the replication was 
good, no departure. — Gledstane v. Hewitt 
(1831), 1 505 ; 1 Tyr. 445 ; 0 L. .T. O. H. Ex 

145 ; 148 E. IL 1548. 

Annotations : — Apld. Walker v. Jouos (1831), 4 Tyr. 015. 
Coasd. Whitehead v. llarrlHon (1841), 6 Q. H. 423 ; 
demon ts v. Mieht (1846), 16 M. 6c W. 42. Apld. Closs- 
raau V. White (1840), 7 0. 11. 43 ; llcevo v. Palmer (1850), 
5 C. B. N. S. 81. Consd. Coldman v. Hill, flOlO] 1 K. B. 
443. Reid. Dauby v. Lamb (1861), 11 (J. B. N. S. 424 ; 
Bryant v. Herbert (1878), 3 C. 1*. D. 189. 

489. Lease — By assignee of lease — Action 

by pledgor.] — rilf. being possessed of tlie lease of 
a messuage by assignment, delivered it to E. with 
authority to raise money on the security of the 
deed. Deft., who had advanced money, which 
was not repaid, having refused to deliver ui> tlie 
deed, pltf. sued him in trover Held : deft, 

might give these facts in evidence under a plea 

that pltf. was not possessed of the deed as his own 
property at the time of the action, pltf. was not 
entitled to recover. — Owen v. Knioht (1837), 4 
Ding. N. V. 54 ; 0 Dowl. 244 ; 3 Hodg. 245 ; 5 

Scott, 307 ; 7 L. J. 0. P. 27 ; 1 Jur. 809 ; 132 

E. K. 709. 


A n7iotai ions Consd. Samuel v. Duke (1838), 0 Dowl. 636. 

Apld. Isaac v. Belcher (1839), 6 M. & W; 139. Consd. 
White V. Teal (1849), 12 Ad. & El. 106 ; Leake v. Lovoday 
(1842), 7 Jur. 17. Apld. Webb v. Trlpn (1842), 11 L. /. 
Q. B. 164. Consd. Mason v. Farnoll (1814), 1 Dow. & L. 
676 ; Dorrington y. Carter (1847), 1 Exch. 666. Refd. 
8carfo v. Morgan (1838), 4 M. & W. 270 ; Cregg: v. Wells 
(1839), 10 Ad. & El. 90; Jackbon v. Cummius (1839), 
6 M. & W. 342 ; Tripp v. Armitago (1839), 8 L. J. Ex. 107. 

490. Dock warrant for goods — Wrongful 

delivery to third person.] — A. deposited a dock 
warrant for brandies with D., as a security for a 
loan, wJiieli was to be repaid on .Tan. 29, or, in 
default, tlie brandies were to be forfeited. On 
.Ian. 28, B. agreed for the sale of the brandies to 
(^, & on Jan. 29 delivered to him the dock warrant, 
A C. took actual i)ossessiou of the brandies on 
Jan. 20 Held : (1) the sale on .fan. 28, A the 
delivery of the dock Avarrant to the vendee on 
Jan. 29, A. having the whole of that day to redeem 
it, amounted to a conversion; (2) the proi3er 
measure of damages was the actual damage A. had 
sustained by the wrongful conversion, which, as 
there was no intention on his part to redeem the 
pledge, was merely nominal.— Johnson v. Steaii 
(1863), 16 C. B. N. 8. 330 ; 3 New Bep. 425 ; 33 
L. J. 0. P. 130 ; 9 L. T. 638 ; 10 Jur. N. 8. 99 ; 
12 W. 11. 347 ; 143 E. B. 812. 


Annotations: — As to (1) Consd. Plgot v. Cubloy (1861), 15 
C. B. N. S. 701. , Apia. : ” 


1. - Apia. Donald r. Suckling (1866), L. It. 1 

^Xpld. MulUncr r. Florouoo (1878), 3 Q. B. D. 

484. As to. m Diitd. Swire v. Leach (1866), 18 U, B. N. S. 
479. Apprvd. Holliday V. Holgrate (1868), L.H. 3 Exob. 299. 
Distd. MuUtner v. Florence (1878), 3 Q. B. D. 484. Apld, 
Cox V. Liddell (1896)$ 2 Mans. 212. Keld. Edmondson v. 
Nuttall (1864), 17 C. B. N. 8. 280 ; Johnson v. L. & Y. 
By. & Wigan Waroon Co. (1878), 3 C. P. D. 499 ; Bel- 
bIzo Motor Supply (3o. v. Cox, [1914] 1 K. B. 244. 


Insurance policy — Action by assignees of 

bankrupt pledgor.] — See Bankruptcy, Vol. V., 
p. 771, Nos. 6024, 0028. 


Certificate of ship’s renter — Action by 

shipowner.] — See Shipping, Vol. XLI., p. 168, 
Nos. 93, 94. 

Share certificates.] — See Companies, Vol. 

IX., pp. 412, 414, Nos. 2666, 2609 ; Pawns & 
Pledges, Vol. XXXVII., pp. 10, 14, Nos. 40, 104. 

Measure of damages generally.] — See Part III., 
Sect. 3, sub-sect. 1, C. (/i) vii., post. 

XJ. Principal and Agent. 

See, generally. Agency, Vol. I., pp. 267 et aeq. 

491. Right of Agent — Against principal — ^Taking 
documents entrusted to agent by court.] — ^A party 
to a suit having obtained from his own attorney 
or agent, documents in a cause, in custody of a 
ct., & by the ct. entrusted to tlie agent, on his 
undertaking to retiun them : — Held : the agent 
was entitled to maintain either detinue or oAsumpait 
against his employer to recover them. — G raig v. 
Shedden (1869), 1 F. & F. 663, N. P. 

492. — .] — ^A Scottish agent, hay- 

ing, by the desire & for the purposes of liis 
employer, obtained documents out of the custody, 
of a Scottish ct., upon an undertaking to return 
them : — Held : entitled to maintain an action 
against his employer for tlie detention of them. — 
Sands r. Shedden (1869), 1 F. & F. 556, N. P. 

493. Right of principal — Principal holding out 
agent— No notice to defendant that goods belong 
to plaintiff.] — The declaration stated, that whereas 
Y., at the request of deft., caused to be delivered 
to deft., & continued to deft, imtil the committal 
of the grievance, etc., a ceHain horse of pltf.’s, to 
bo left by deft, for Y. for certain reward, to be 
paid to deft, in satisfaction of all his claims ; & it 
thereupon became the duty of deft, to re-doliyer 
the horse upon the request of Y., upon being 
paid all his demands in respect of the horse. 
The declaration tlien averred, that Y. requested 
deft, to deliver the horse to pltf.. &- pltf. then paid 
deft, all liis demands in respect of the horse, & 
requested deft, to deliver to him tiie horse ; yet 
deft, refused to deliver the horse to pltf., but 
wrongfully kept A detained it fi’om pltf. for a 
long time, by means whereof pltf. was deprived 
of tlie profit A advantage that he might have 
derived from the possession & emiiloyment of the 
horse, & was prevented from applying his care, 
etc., about the treatment of the horse, for want 
whereof the horse became lame, etc. : — Held : 

(1 ) this was not a defective count in trover ; 

(2) as pltf. had recognised the right of Y. to make 
a contract with deft., A had not shown that he 
gave notice to deft, that the horse was his property, 
ho had shown the right of action to be in Y., A 
not in himself, A the judgment ought to be 
arrested. — Totj.it v. Shenstone (1839), 7 Dowl. 
466 ; 6 M. A W. 283 ; 8 L. J. Ex. 244 ; 151 E. R. 
120 . 

494. Principal not holding out agent — 

Wrongful sale by agent.] — Applts. were timber 
merchants, A kept large quantities of timber 
warehoused in their name at the docks. 

The dock co. were authorised to accept A act 
upon delivery orders signed by 0., applts.’ manager, 
who had authority to sell timber in ordinary 
quantities to regular customers. 

G. from lime to time fraudulently transferred 
timber belonj^g to applts. to a fictitious purchaser, 
A then sold it to resps. in the assumed name of 
such purchaser. 

Resps. bought A paid for the timber in good 
faith without any suspicion of fraud. They were 
not customers of applts., A did not know them in 
any way in the transaction : — Held : there was no 
holding out of C. by applts. to resps. as a person 
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having authority to dispose of the timber, & resps. 
acquired no better title to the timber than that 
of 0., who had stolen it, & were liable for the value 
of it to ^plts. in an action of detinue. — Farqu- 
HAIISON feoTHEKS & Co. V, KiNG CO., [1902] 
A. 0. 326 ; 71 L. .T. K. B. 067 ; 86 T. 810 ; 61 

W. R. 94 ; 18 T. L. R. 665 ; 46 Sol. Jo. 684, H. L. 
Annotations : — Distd. Commonwealth Trust v. Akotey. 

11926] A. C. 72. Reid. Herdman v. Wheeler, [1902] 1 

K. 13. 361 ; Weiner v. Gill, Same v. Smith, [1906] 2 K. B. 

.074 : Truman u. Attenborough (1910), 103 L. T. 218 ; 

Bradford v. Price (1923), 92 L. J. K. R. 871 ; Jones t>. 

Waring & Glllow, [1926] A. C. 670. Mentd. llimmer v. 

Webster, [1902] 2 Ch. 163 ; Macmillan v. London Joint 

Stock Rank, [1917] 2 K. B. 439. 

To foUow property into hands of third 

parties.] — Sec Agency, Vol. I., pp. 562-566, Nos. 
2094-2119. 

Authority of agent to pledge goods.] — 

See Agency, Vol. I., pp. 330-346, Nos. 467-570. 

F. Seller and Buyer. 

Action by buyer — Necessity for transfer of pro- 
perty.] — Sec 8ai.e of Goods, Vol. XXXIX., pj). 
399, 497, 499, 505, 521, 523, Nos. 352, 353, 1153, 
1167, 1230, 1363, 1376. 

Before delivery.]— Sec Sale of (Joods, Vol. 

XXXIX., p. 542, No. 1524. 

Breach of Contract.] — See Sale of Goods, 

Vol. XXXIX., pp. 680, 681, Nos. 2659-2675. 

Action by seller — For goods on sale or return.] — 
See Sale of Goods, Vol. XXXIX., pp. 508, 611, 
Nos. 1258, 1286, 1206. 

Where right of disposal reserved by seller.] — 

See Sale of Goods, Vol. XXXIX,, pp. 514, 510, 
517, Nos. 1312, 1329, 1331, 1337. 

Contract cancelled .] — Sec Sai.e of Good'^, 

Vol. XXXIX., p. 631, No. 1438. 

Property not transferred.] — See Salij of 

Goods, Vol. XXXIX., pp. 534, 543, 555, 640, Nos. 
1454, 1536, 1030, 2364. 

Refusal of buyer to take delivery.] — See 

Sale of Goods, Vol. XXXIX., pp, 561, 628, 
Nos. 1679, 2250, 2257. 

Effect of disposition by buyer.] — See 

Sale of Goods, Vol. XXXIX., pp. 614, 632, 633, 
635, 636, Nos. 2127, 2292, 2302, 2311, 2318, 2322. 

Breach of contract.] — See Sale of Goods, 

Vol. XXXIX., p. 645, No. 2401. 

Action by trustee of bankrupt seller — Property 
transferred.] — See Sale of Goods, Vol. XXXIX., 
p. 483, 1^0. 1036. 

Action by trustee of bankrupt buyer — Property 
not transferred.] — Sale of Goods, Vol. 

XXXIX., p. 498, No. 1156. 

Trover by purchaser of horse bought in 

market — Necessity for proof of compliance with 
statutory formalities.] — See Markets, Vol. 
XXXIII., p. 539, No. 155. 

TF. Ships and Cargo. 

495. Right of vendor of ship— After sale — To sue 
for certiffcate of registry.] — (1) There is nothing in 
the character or nature of the certificate of registry 
of a ship which excludes it from the jurisdiction 
of the ct. to decree its delivery as against a party 
unlawfully detaining it. 

(2) The vendor of a ship, with a covenant for 
title, retains, after the sale, in order that he may 
fulfil his contract, & defend himself against an 
action brought upon his covenant, such an interest 
in the certificate of registry as enables him to 
sustain a suit for its delivery against a party unlaw- 


fully detaining it. — Gibson v, Ingo (1847), 6 Hare, 
112 ; 67 E. R. 1103. 

Annotations: — As to (1) Apld. The Celtic King, [1894] P. 

175. Oencrally, Mentd. Knight v. Bowyer (1868), 2 De G. 

& J. 421. 

496. Detention of property of seaman— Guilty of 
breach of discipline — Liability of captain.] — Where 
the second mate of a vessel was ordered with three 
other seamen to take the ship’s boat & convey the 
captain on board, who had gone on shore at the 
Mauritius, & on their getting on shore they refused 
to return with him, but remained there all night, & 
he was obliged to get back to his sliip in another 
boat, & redeem his own on the following morning, 
when such mate was taken before a magistrate at 
the Mauritius, & committed to prison for a month : 
— Held : this was such an act of disobedience as to 
wan-ant the captain to detain Ids property on board 
the vessel by way of forfeiture, & consequently 
that trover could not be maintained against tht? 
captain for such detention. — W eaturrpen v. 
Laidler (1823), 8 Moore, C. V. 37. 

497. Trover for ship with apparel & appurte- 
nances- Whether ship’s boat Included.] — In trover 
for a si dp “ with the apparel & appurtenances 
thereto belonging,” pltf. cannot set up a distinct 
title to a new boat & cordage. — S hannon v. Owen 
( 1827), 1 Man. & Ry. K. B. 392 ; 6 L. J. O. S. K. B. 61. 

Ownership of ships generally.] — See Shipping, 
Vol. XL!., pp. 162 et seq. 

Wrongful sale of cargo — Rights of cargo owner.] 
— SeCy generally^ Shipping, Vol. XLI., pp. 614-516, 
Nos. 3440-3458. 

Right of shipowner.] — See Shipping, Vol. 

XLI., p. 516, No. 3462. 

X. Trees and Timber. 

See Aguiculture, Vol. II., pp. 75, 112, 113, 
Nos. 537, 538, 918-952. 

Property in trees & timber generally.] — See 
Agriculture, Vol. II., pp. 63 -93, Nos. 397-735. 

Y. Trustee and Cestui que Trust. 

Sec, generally. Trusts & Trustees. 

498. Trustee — Actual possession not necessary.] 
— Barker v. Furlong, No. 363, ante. 

Cestui que trust— Right to sue bailee of trustee.] — 
See Bailment, Vol. 111., p. 116, No. 391. 

Z. Other Cases. 

499. Trooper ordered to retain horse — Right to 
sue captain for detention.] — A trooper may, on the 
King’s order to retain his horse, maintain trover 
against his captain for detaining it. — ^A non. (1699), 
12 Mod. Rep. 311 ; 88 E. Li. 1342. 

500. Legatee — After assent of executor.] - A 
specific legacy being left to L., he applied to pltf. 
the exor., who assented ; but delaying to deliver 
it, L. brought an action of trover for it, & had a 
verdict & £200 damages ; the exor. preferred Ids 
bill here, & insist'd, (a) an action of trover would 
not lie for a legacy ; {b) that it is a verdict against 
conscience, the damages being excessive. The 
ct. held, that after an exor. has assented, an action 
of trover certainly lies for a legatee ; & that this 
was not a case where they would relieve against a 
verdict, & therefore allowed (he plea of the verdict 
& judgment. — Williams v. Lee (1745), 3 Atk. 223 ; 
20 E. R. 030, L. C. 

501. Person having right to cut rushes on 
common.] — Rackham v. Jesup, No. 67, ante. 

502. Persons entitled to grant of arms.] — 

Stubs v. Stubs, No. 43, ante. 


PART III. SECT. 2, SUB-SECT, 4.— Z. 

h. Prize competition — “ Cup to be icon twice in succession*’ — Detinue ,] — Rortkk v. Park (1926), 26 S. li. N. S. W 
512 ; 43 N. S. W. N. 159.— AUS. 
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Trover and Detinue. 


Sect 2 . — Righi to relief: Suh-aecL 4, Z. SecUBt 
Sub-aect. 1, A. <fe B. (a), (6) & (c).] 

603. Person contracting for work & labour — 
Property In goods supplied not passing.] — By a 

contract between pltfs., the owners of a steamship, 
& (lefts., engineers, defts. were to supply new 
boilei*s & various parts of macliincry for the ship, 
<fc to alter the engines according to a specification, 
4& the engines & boilers & connections were to be 
completed ready for sea & tried under steam pre- 
vious to being handed over to pltfs. Due notice 
was to be given by pltfs. to defts. of the date at 
which the ship was to be placed in the hands of the 
defts., after the work was ready, to have the 
engines completed. The price to bo £5,800, 
payable as the work progressed, as follows : viz., 
when boilers were plated £2,000 ; when the whole 
of the work was ready for fixing on board, £2,000 ; 
& when the ship was fully completed &> tried under 
steam, £1,800. These payments were to be made 
only on the certificate of pltfs.’ inspector that the 
conditions entitling defts. to receive such payment 
had been fulfilled. The whole of the old materials 
necessarily taken from the vessel by reason of the 
execution of the contract was to become the 
property of defts., & the value of such old materials 
was £353. 

Pltfs. gave defts. due notice that the vessel 
was ready to be jilaced in their hands on a certain 
date, but on hearing that defts. could not promise 
to be ready by that date, pltfs. sent her on a voyage 
on wliich she was lost by perils of the sea. The 
boilers were plated by a certain day, & afterwards, 
on a certain other day, the wliole of the work was 
ready for fixing on board the vessel, <Sc pltfs.’ 
inspector having, on each occasion, given the neces- 
sary certificate, pltfs. paid the first ic second 
£2,000 according to the contract. At the time of 
the payment of such second £2,000, pltfs. knew 
but defts. did not know of the loss of the vessel : 
— Held : the contract was substantially one for 
work & labour to be done by defts,, & the two pay- 
ments of £2,000 eacli were intended only to be paid 
on account of a cont ract to be performed as a whole, 
&; therefore as the full performance of the contract 
had been rendered impossible by the loss of the 
vessel, no property in any portion of the work 
certified by the inspector to have been properly 
done & in respect of which the two sums were so 
respectively paid, had passed to pltfs. so as to 
entitle them to recover in detinue for its detention. 
— Anolo-Egyptian Navigation Co. v. Ricnnie 
(1875), L. R. 10 C. P. 271 ; 44 L. J. C. P. 130 ; 
32 L. T. 407 ; 23 W. R. 020 ; on appeal, L. R. 10 
C. P. 571, Ex. Ch. 

Annotations Eefd. Sealh V. Moore (1884), 11 App. Cas. 

368, n. ; Lloyd Koyol Bolgo Soc. Anon. v. ytatbatos (1917), 

33 T. L. li. 390. 

Agistment — Right of owner to sue agister.] — 

See Animals, Vol. II., p. 253, Nos. 348, 349. 


Sect. 3. — REMEDIES. 

Sub-sect. 1. — ^Action in Trover or Detinue. 
A. In General, 

504. Election to sue in trover or trespass.] — 

Either trover or trespass will lie, at the election of 
pltf., for goods taken by wrong, but in trover 
damages shall bo given for the conversion only. — 
Bishop v, Montague (Viscountess) (1604), Cro. 
EUz. 824 ; Cro. Jac. 50 ; 78 E. R. 1051. 

Annotation : — Refd. Cooper r. Shepherd (1846), 7 L. T. 0. S. 
282. 

B. Defencea, 

(a) Denial. 

505. Denial of plaintiff’s right.] — Owen v, 
Knight, No. 489, afite. 

606. .] —Barton v. Brown, No. 336, ante. 

607. — — .] — In an action of trover for a heifer, 
upon a plea of not possessed, an apparent sale & 
transfer of the heifer from deft, to pltf. having 
been proved : — Held : deft, was at liberty to show 
that that sale & transfer was merely colourable, 

6 the jury having so found, the verdict could not 
bo disturbed.— Stewart v. Wilkinson (1846), 

7 L. T. O. S. 81. 

508. .] — In trover, pltf. having proved a 

taking of the goods from his premises by deft., & 
a subsequent demand refusal, deft, may prove, 
under “ not possessed,” that pitf.’s wife, with his 
authority, gave the goods to deft, in discharge 
of a debt due to him from pltf. — Ringham v. 
Clements (1848), 12 Q. B. 260 ; 17 L. J. Q. B. 
289 ; 11 Ju T. O. S. 353 ; 12 Jui‘. 580 ; 116 E. R. 
866. 

Annotation: — Reid. Bourne v. Fosbrooko (1865), 34 L. J. 
C. l\ 161. 

509. .] — B. & CO., merchants at Liverpool, 

sent orders to M. & co., merchants at Charlestown, 
to shii) on account of Jl. <fe co. a cargo of cotton on 
board a vessel of B. co.’s which was sent to 
Charlestown with an outward cargo, & also to 
receive the cotton. M. A co. thereupon purchased 
cotton from time to time A shipped it on board 
B. A co.’s vessel. 'I’hc master of the vessel exe- 
cuted to M. A co. a bill of lading, which stated that 
the cotton was to be delivered at liverpool “ to 
order or to our assigns, paying for freight for the 
cotton nothing, being owner’s iiroperty.” M. A 
co. indorsed the bill of lading. “ Deliver the 
within to the Bank of laverpool or order M. A 
co.” Afterwards M. A co. sent to B. A co. an 
abstract invoice of the cotton, in which they stated 
that tlioy had shipped the cotton on board the 
vessel ” by order A for account A risk ” of B. A co. 
A addressed ” to order ” ; A still later they sent 
to B. A co. a full invoice stating that the cotton 
was shipped ” by order A for account of B. A co. 
A to them consigned.” M. A co. not having 
sufficient funds of B. A co. to pay for the cargo 
of cotton, drew bills on B. A co. for the amount. 


PART in. SECT. 3, SUB-SECT. 1.— A. 

k. Whether trover appropriate odion.] 
— Cattle Bupposod to have been Btoleu 
are taken by A., a constable, to B., an 
innkeeper, to feed & take care of. Alt er 
some time, B., wishinK to be paid for 
their keep, applies to (J., a magristrato, 
who had nothing to do with the orlgriual 
caption, for dircctionB. C. tells him to 
sell the cattle & satisfy his claim, 
which B. does. D., the owner of the 
cattle, sues C., the magistrate. In 
trespass : — Held : as against the magis- 
trate, trover, & not ti'espass, should 
have been the form of action. — Marsh 
V. Boulton (1848), 4 U. C. R. 354. — 
CAN. 

l. No aatian lies against sheriff — 
Unless plaint-^ makes him acQuaxrUcd 
with claim when making execution,}^ 


Clark v. Omi (1864), 11 U, C. II. 436.— 

CAN. 

m. Night of action hy wife against 
husband.}— A man-led woman, man led 
in 1870, who had without any just 
cause left her husband’s house, & was 
living apart, demanded from him chat- 
tels A household furniture which, 
having been her property before marri- 
age, came Into his possession upon & by 
virtue of the marriage, & had been used 
by them jointly In his dwelling house, 
A on his refusal brought trover ; — 
Ueld: under C. S. U. C. c. 73 & 76, 
& 35 Vlct. o. 16, the action could not bo 
maintained. — ^McGuire v. McGuire 
(1873), 23 C. P. 123.— CAN. 

n. Partial failure of consideration 
under contract — Whether contract may 
be rescinded <t action for trover brought.] 


— Vanbuskirk V. Vanwart (1904), 36 
N. B. R. 422.— CAN. 

o. Purchase by agent in his own 
name — Non-disclosure of existence of 
intending purchaser — Suhsequent agree- 
ment for sale at an advance — Sale to 
agent set aside — Return of chattel 
property — Damages for conversion .] — 
Newsteap V. Rowe (Soak.) (1911), 17 
W.L. R. 171.— CAN. 

f . Whether trover will lie for timber 
in Quebec .] — Trespass or trover 
will lie in Ontario for timber cut 
In the Providonce of Quebec (the 
declaration not charging any trespass 
to the realty), although It may be 
necessary in such action to try the title 
to the laud on which It was cut. — 
McLaren v. Ryan (1876), 36 U. O. R. 
307.— CAN. 
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<k. wrote to B. & co. informing them of the drawing 
of the bills & desiring them to insure the cotton. 
M. & CO. sold the bills they had so drawn to the 
bank at Charlestown, & delivered to the bank the 
bill of lading so indorsed as a security for the 
payment of the bills, which were ultimately dis- 
honoured taken up by M. co. B. co. 
became bkpts. before tlie arrival of the vessel. M. 

CO., by means of their agent, on its arrival put 
in a claim to the cargo. The assignees of B. At co. 
brought detinue against M. ife co.’s agents, who 
pleaded that bkpts., B. A: co., were not possessed, & 
that pltfs. were not possessed as assignees : — Held : 

M. & CO. did not by transferring bill of lading as 
security to the bank at Charlestown, lose their 
proi:>crty in tlie goods so as to prevent their claim- 
ing them as against B. At co. or their assignees. At 
the defence might be raised under the plea of not 
]K)ssessod. - Tuhniou v. Livekpooi. Docks Tiius- 
TEEH (1851), 0 Exch. 543 ; 20 L. J. Ex. 393 ; 17 
L. T. O. S. 212 ; 155 E. 11. 059, Ex. (li. 

AnnoUttions : — Consd. Falk v. Fletcher (1805), 18 C. B. 

N. 8. 403 ; Shepherd v. Harriaon (1800). L. IL 4 Q. B. 
190. Reid. Blown V. North (J852j, 8 Exch. 1 ; Key w. 
Cotesworth (1852), 7 Kxch. 595 ; (Jurney e. Bohietid 
(1851), 3 E. & B. 022 ; Browne v. Hare (IS.'iO), 4 H. & N. 
822 ; Shand v. Sanderson (^1859), 4 II. & N. 381 ; .Toyco 
V. Swann (1861), 17 C. B. N. S. 81 ; Gabarron v. Krceft, 
Kiooft V. ThompHon (1875), L. JR. 10 Kxch. 274 ; Oifg: r. 
Shuter (1875), 44 L. J. C. P. 101 ; Mirablta v. Imperial 
Ottoman Bank (1878), 3 Ex. 1). 161. Mentd. Berndtson 

V. Strang (1807), L. It. 4 Kq. 481 ; Schotsmanfl i\ L. & Y. 
Jly. (1867), 2 Ch. App. 332 ; lmi>or!al Ottoman Bank v. 
Co\van, C'owan v. Imperial Ottoman Bank (1873), 21 

W. Jt. 770 ; lie Cock, Aj p. ItoHovoar China Clay Co. 
(1879), 11 Ch. D. 500 ; Jie Bruno, Silva, Ka p. Francis 
(1887), 56 L. T. 577 ; The Armle Johnson, The Kion- 
prinsessan Margarcta, fl918] 1\ 154 ; The Dirlgo, The 
Uallingdall, L1919J 1’. 204. 

510. .] — In an action of trover by tJio owner 

of the goods against the assignees of blqit., the 
defence, that the goods W(‘re at the time of the 
bkpey. in tlie order A: disposition of bkpt. with the 
consent of the true owner, Ac that the title to the 
goods \ested m the assign(‘es by virtue of an order 
made by the Ct. of Bkjicy., is admissible under a 
plea of not possessed, ah hough the ord(‘r was 
applied for At made after action brought.- - 
J1E8LOP r. Baker (1853), 8 Exch. 411 ; 22 J.. ,7. 
Ex. 333 ; 20 L. T. O. S. 191 ; 17 J. P. 130 ; 155 
E. B. 1408. 

Annotations : — Refd. Fielding v. Loc (1865), 18 C. B. N. S. 
499 ; Wohh’s Policy (1867), 36 1;. J. Ch. 341 ; Cooke v. 
Hemming (1868), L. K. 3 C. P. 331. 

511. Replication that possession of defen- 

dant obtained without consideration.] — (1) A 
party who, being employed by jiltf. to jirocure a 
bill of exchange to bo discounted, lodged it instead 
witli deft, as a security for a debt due to deft., was 
held a competent witness for pltf. in an action of 
trover brought by jiltf. for the recovery of the bill. 

(2) To trover for a bill of exchange, deft, pleaded 
that the drawer being lawfully iiossessed of the bill, 
indorsed it to P., & that P. for good consideration 
indorsed it to deft. ; pJtf. replied, that there was no 
good consideration for P.’s indorsing the bill. 

The jury having found for i)ltf. on this replica- 
tion, the ct. refused to arrest judgment or award 
a repleader. — EA^X’OURT v. Bull (1835), 1 Bing. 

N. 0. 081 ; 1 Hodg. 98 ; 1 Scott, 645 ; 4 L. J. C. P. 
249 ; 131 E. K. 1279. 

512. Denial of detention — Discounting negotiable 
instrument,] — A., to whom B. was indebted, ro- 

PART III. SECT. 3, SUB-SECT. 1.— 

B. (b). 

Q. Res judicata.] — A person who 
has applied to a magistrate under 
Police Act, 1892, for an order for the 
delivery up of goods not exceeding £50 
in value, which order Is, after Inquiry, 
refused, is not precluded, by having 
taken these proceedings, from bringing 
J. — VOL. XLIII. 


ceived a bill from B. “to get discounted or return 
on demand.” A. sent the bill to (J. with directions 
to place it to A.’s account wdth C. ; which C. did, 
minus the discount. In trover for the bill by B. 
against A. : — Held : this was substantially a dis- 
counting of the bill by A., At A. was entitled to a 
verdict under a plea of not possessed. — Wilkinson 
V. Whalley (1843), 5 Man. At (1. 690 ; 1 Dow. At L. 
9 ; 6 Scott, N. R. 631 ; 12 L. J. C. P. 270 ; 7 Jur. 
468 ; 134 E. R. 696 ; sub nom. Williams r. 

Whalley, 1 L. T. O. S. 146. 

(b) Estoppel. 

613. Res Judicata — Former Judgment — Foreign 
Judgment.] — To an action of trover deft, pleaded, 
that deft, being witliin the jurisdiction of the 
Admlty. Ct. of Sierra Leone, pltf. recovered a 
judgment against him in that ct. for the same cause 
of action : — Held : ill. — Smith v. Nicolls (1839), 
5 Bing. N. C. 208 ; 7 Dowl. 282 ; 1 Arn. 474 ; 7 
Scott, 147 ; 8 L. J. C. P. 92 ; 132 E. R. 1081. 
Annotations: — Refd. Henderson v. Henderson (1814), 6 

O. B. 288 ; 8i»ence v. Chadwick (1847), 16 L. J. Q. B. 

313 ; Bank of Australasia v. Harding (1850), 9 C. B. 

661 ; Thelwall v. Yelvorton (1864), 16 C. B. N. S. 813 ; 

Rc Henderson, Nouvion v. Freeman (1887), 35 Ch. J). 

704 ; Re King & Beesley, Ex p. King & Becsley, [1895] 

1 Q. B. 189. Mentd. Cowan v. Hraldwood (1840), Drink* 

watci, 40 ; Garcias v. Ricardo (1844), 8^Jur. 1037 ; Brine 

V. G. W. By. (1862), 2 B. S. 402. 

514. .] — In d(*tinue for a lease, the ct. 

allowed defts., upon a rule to plead several matters, 
to plead, in addil ion to a denial of the detainer, the 
following pleas : — {a) That pltf. sued defts. for 
the detention of the lease, & recovered judgment, 
in a former action, Ac issued execution, Ac took other 
proceedings to enforce the judgment, that the sum 
of 4;i50, to secure which the lease was deposited, 
was still due, Ac that no tender of that sum had been 
made siiic(* the judgment in the said former action, 
nor liad any demand of the lease been made after 
the termination of the ju-oceedings in the said 
former action; (6) for a defence on equitable 
grounds, as to the detention of the lease, that it 
was deposited to secure pa^unent, to defts. of £1 50 
Ac interest, by way of equitable mtg(‘., upon the 
terms of an agi-eement in writing, the former 
recovery, Ac i3roceodings thereon, that the £150 
was still due, that, after the commencement of 
this action, defts. tendered Ac offered to deliver up 
the lease to pltf. upon payment of the £150, Ac 
defts. also tendered Ac offered pltf. his costs of this 
action up to that (ime*, Ac that sucli tender Ac offer 
were refus(‘d. — Chilton v. Carrington (1855), 
16 C, B. 206 ; 3 C. L. R. 606 ; 24 J.. J. C. P. 153 ; 
1 Jur. N. 8. 477 ; 3 W. R. 376 ; 139 E. R. 735. 

.] — i^ee Estoppel, Vol. XXI., pp, 207, 208, 

212, 226, Nos. 485-487, 511, 592. 

Joint tortfeasors.] — See Estoppel, Vol. 

XXI., pp. 221, 222, 225, Nos. 655, 566, 567, 
582-585. 

Convictions & orders in criminal pro- 
ceedings.] — See Estoppel, Vol. XXI., p. 228, 
Nos. 602, 603. 

Conduct of plaintiff.] — Secy generally y Estoppel, 
Vol. XXI., pp. 287-404. 

(c) Justificaiion. 

515, Sufficiency of defence.] — Sparrow v. 
Sherwood (1627), Poph. 208 ; 79 E. R. 1298. 

(1 P. & B.) 587.— CAN. 

615 ii. .] — Hannon v. McLean 

(1878), 12 N. S. R. (3 R. & C.) 101.— 
CAN. 

615 lii. .] — Beemer V. Inkster 

(1886), 3 Man. L. R. 534.~CAN. 

615 iv. .] — Deft. In execution of 

a warrant placed In his hands as a 
county constable for county rates duo 
L L 


an action of trover for the goods. — 
Commonwealth Furniture Supply 
C o. V. Waterman (1915), 18 W. A. L. R. 
30.— AUS. 
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Trover and Detinue. 


Sect. 8. — Bemediea : Sub-sect. 1, B. (c) Sc (<?).] 

616. .] — Trover for an oak tree, the pro- 

perty of pltf. Plea, that deft, was seized in fee 
of a close, &, being so seized, lie, deft., cut down 
the tree, which he afterwards delivered to one 
R,, to be kept for the use of hini, deft. ; & that R. 
afterwards delivered it to pltf., whereupon deft, 
took it out of the possession of pltf., as he lawfully 
might do for the cause aforesaid, which was the 
same conversion in the declaration mentioned : — 
Held : the plea was good. — Morant v. Sign (1836), 
2 M. & W. 95 ; 5 Dowl. 319 ; 2 Gale, 237 ; 6 
L. J. Ex. 14 ; 150 E. R. 684. 

Annotations : — Distd. AcraiUHU r. Cooper (1842), 10 M. & W. 

68r). FoUd. Ashton V. Brovitt (184()), 14 M. & W. 106. 

Reid. Young V. Cooper (1851), 2 L. M. & P. 217. 

617. . 1 — An action of detinue will lie against 

an auctioneer, who, having sold a picture to pltf., 
& leceived a deposit on the sale by the hands of 
his clerk, afterw'ards sells it bond fide to a third 
party, who refuses to deliver it to pltf. 

Detinue does not lie against him who never had 
possession of the chattel (Parkk, R.). — Jonks v. 
Dowle (1841), 9 M. & W. 19 ; 1 Dowl. N. 8. 391 ; 
J1 L. .T. Ex. 52 ; 152 E. U. 0. 

Annotations: — Msxitd. Wliitchead v, Harrison (1844), 6 

Q. B. 423 ; K. v. Johnson (1884). 50 L. T. 759. 

518. .] — Trover for 20 tons weight of hay. 

Plea, that W. D. was lawfully possessed as of his 
own property of three undivided fourths of the 
goods & chattels in the declaration mentioned ; 
that W. 11. being so possessed thereof delivered 
them to R., to be by him kept for the use of liim, 
W. D. ; that before tlie said time when, etc., R. 
delivered them to pltf., whereupon deft, at, etc., as 
the servant of W. B., & by his command, seized A 
carried away the same. Replication, so far as the 
plea relates to 7 tons weight of the hay, portion of 
the goods & chattels in the declaration mentioned 
that, admitting deft, as a servant of \V. B., & by his 
command, converted the said last -mentioned goods 

6 chalU'ls, yet that W. B. was not possessed of 
three undivided fourths of the said last-mentioned 
goods & chattels, & so far as the plea relates to 

7 tons weiglit of hay, other portion of the goods 
& chaitels in the declaration mentioned, that, 
admitting that W. B. was possessed, etc., of the 
goods & chaitels last aforesaid, yet that deft, of liis 
own wrong, etc., converted the said last-mentioned 
goods & chattels : — Held : ( J ) the plea was good on 
the authority of Morant v. Sign, No. 616, ante; 
(2) the replications were bad, on the ground that 
the words “last-mentioned goods & chattels” 
m(‘ant all the goods & chattels in the declaration 
mentioned. — Ashton v. Brevitt’ (1845), 14 M. & 
W. 100 ; 14 L. J. Ex. 297 ; 153 E. R. 408 ; sub 
nom. Aston v. Brevitt, 2 Dow. & L. 903 ; 6 D. T. 
O. S. 96. 

8c unpaid by T. A. W., wdzod & .sold the 
goodn of pltf., 'J'. J. W. The warrant 
was iHSUod by a justice of the peace 
under B. S. e. 58. lu au action 
brought by pltf. for the taking & con- 
vertlori of IiIh goods deft, relied for his 
ju‘.tilicatlon on two points ; — Held : 
deft, had failed to OHtabllsh any reason- 
able ground for supposing that the thing 
done by him was done in execution 
or under the authority of the Art. — 

Wallace e. Stewart (1890), 22 N. S. K. 

340.— CAN. 

515 V. .]~Bolton V. Mao- 

PONALD (1894), S Terr. L. R. 269.— 

CAN. 

616 Vi. .1 — Mohan v. Dundalk, 

Nkwry & Greenork Ry. Co. (1880), 

6L. R. Ir. 477.— IR. 

615 vli. .] — Dillon v. Obrien 

& Davis (1887), 20 I. R. Ir. 800.— IR. 


(d) Jusiertii. 

619. When defence may be set up— Plalntlfl in 
possession — No claim under third party made.] — 

At the trial it appeared that pltf. was in possession 
of goods which he claimed as his own property, 
under an assignment to him from O. Defts. 
seized the goods in pltf.’s possession, claiming them 
under an assignment from O. to them, made 
whilst O. was in apparent ownership of the goods, 
but of a later date than the assignment to pltf. 
This was the conversion. Defts. offered as a 
defence to prove that O. had become bkpt. before 
pltf. took possession, &> that the goods were in his 
order & disposition, & therefore vested in the 
assignees before the conversion. The judge 
refused to permit this defence. On a motion for a 
new trial : — Held : the judge did right ; for 
pltf. being in possession, & defts. being wrong- 
doers not claiming in any way under tlie assignees, 
defts. could not sot up the jus ieriii as a defence in 
trover. -Jeffries v. Great Western Ry. Co. 
(1856), 5 E. & B. 802 ; 25 D. J. Q. B. 107 ; 26 
L. T. O. 8. 214 ; 2 Jur. N. 8. 230 ; 119 E. K. 680 ; 
sub nom. Jeffries v. 8outh Western Ry. Co., 4 
W. R.201. 

Annotations: — Folld. Baggnlley v. Davey (1857), 29 L. T. 

O. 8. 211. Consd. The Wlnkheld. 1190211*. 42 : Glenwood 

Dumber Co. v. Phillips, 119041 A. C. 405. Refd. Freshnoy 

V. Wells (1857), 26 L. J. Ex. 129 ; Eastern Construction 

Co. r. National Trust Co. & Schmidt, [19141 A. C. 197. 

620. .] — A wife, tliough living 

apart from her husband, cannot lawfully disix>s(“ 
by gift, even accompanied by actual delivery of 
pos.sesRion, of chattels acquii*ed by her during the 
coverture. But, in an action by the donee against 
a wrongdoer, for the conversion of chattels so 
given, it is not competent to deft, to set up the 
title of the husband. 

A., as exor. of 3k, seized &bold as the goods of 
his testator a watch At several articles of dress 
Jewellery which C., the niece of B.’s deceased house- 
keeper, claimed to be hers by gift, some of them 
from her aunt, & some from B., in whose house she 
had for many years lived with her aunt as a sort of 
adopted member of the family. 

The jury having found upon sufficient evidence 
that the articles in question had in fact been given 
to G., & were in her “ possession ” at the time of the 
convei*sion ; — Held : 0. was entitled to recover 
their value ; & it was not competent to A . , who was 
a mere wrongdoer, to urge that, as to those articles 
wliich came to C. by gift from her aunt, the latter, 
having a husband living, who, however, made no 
claim to them, had no authority to dispose of them. 
— ^Bourne v. Fosbrooke (1865), 18 C. B. N. 8. 
614 ; 5 New Rep. 376 ; 34 L. J. G. P. 164 ; 11 Jur. 
N. 8. 202 ; 13 W. R. 497 ; 144 E. R. 545. 
Annotations 'Reid. Fell r. Whitaker (1871), 41 L. J. Q. B. 

78 ; Cochrane v. Moore (1890), 25 Q. B. D. 57. 

rut timber without licenBO on Oown 
l^aucl in Canada, brought It into thiH 
province, & put it In poBBession of 
doft«. to bo rafted for him ; defts. 
delivered it to M. who claimed it as 
having been cut on land licensed to him, 
but in fact his license had expired at 
the time the limber was cut. In trover 
for the timber ; — Held : defts. could 
not set up a right either hi M. or in the 
Canadian Govt., M. having no legal 
right to the timber, & the Govt, not 
having made any claim to it. — L e Bel 
V. Fredericton Boom Co. (1868), 
9 N. B. R. (4 All.) 198.— CAN. 

t. Hight of mortgagees .] — 

Pltf. mtged. his goods to A., to whoso 
estate deft, was administratrix. The 
goods came into the possession of deft., 
but under what circumstancos did not 
appear. The mtge. contained an agree- 
ment that on default the mtgeo. might 


615 viii. .] — ^Whero property was 

seized by a (Customs officer for bi'each 
of revenue law, & It became forfeited & 
was sold at public auction, the owner 
afterwards sued the purchaser in trover 
for the property, alleging that the 
C*rown or Customs authority had not 
property in the same & could not sell 
the same : — Held : the right of 
property & possession was in the 
Crown, & there was a sufficient cause 
to justify a seizure & ojnsequent for- 
feiture, & once the property became 
forfeited the Crown had a sufficient 
title to Fell. — McPherson v. Bbown- 
RIGQ (1892), 7 Nfld. I/. R. 691.— 
NFLD. 

PART HI. SECT. 8, SUB-SECT. 1.— 
B. (d), 

r. When defence may be set up — 
Defendant in possession.] — Pltf. having 
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521. .] — Babkbr V, Furlong, 

No. 363, ante. 

522. .] — In an action against a 

stranger for loss of goods caused by his negligence, 
the bailee in possession can recover the value of 
the goods, although he would have had a good 
answer to an action by the bailor for damages for 
the loss of the thing bailed. 

It seems to me that the position, that possession 
is good against a wrongdoer & that the latter can- 
not set up the jus tertii unless he claims under it, 
is well established in our law (Collins, M.ll.). — 
TuK WiNKFiELD, [1902J P. 42 ; 71 1j. J. P. 21 : 
85 L. T. 668 ; 50 W. K. 246 ; 18 T. L. It. 178 ; 46 
Sol. Jo. 163 ; 9 Asp. M. L. C. 259, C. A. 

AnnotatioTUi : — CODSd. Kastern Construction Co. r. National 

^JYust Co. & Schmidt, 1191 IJ A. C. 197 ; The Joanuis 

Vntis, 11922] P. 92. Apld. The Zolo, [1922] P. 9. Retd. 

(ilenwood Lumber Co. r. J’hlllipH, 1 1901] A. C. 40r> ; The 

Jlosalind (1920), 90 L. .1. P. 120 ; Klllott Steam Tupr Co. 

r. Shipping Controller, 11922] 1 K. 11. 127 ; G. N. Ity. v. 

L. E. P. Transport & Deposltorj', 11922] 2 K. B. 742 ; 

Mersey Docks h Harbour Board v. Hay, 11923] A. C. 

34/). Mentd. Plasycoed Collieries Co. v. Partridge Jones 

(1912), 81 L. J. K. B. 723. 

523. .J — Clenwood Lumber Co., 

IjTd. V, Phillips, No. 377, ante. 

524. Claims by assignees In bankruptcy — 

Successive bankruptcies.] — 0 Geo. 4, c. 16, s. 127, 
does not entitle the assignee of bkpi. under a 
second commission, where} a dividend of 15s. in 
the pound has not been paid, to maintain trover 
against the assignee of a third commission, for 
effects acquired by bkpt. subsequent to obtaining 
his certificate under tlie second eommission, A in 
liis possession, order or disposition at the time of 
the tliird bkpey., as such effects vest in the latter 
assignee, for the benefit of the creditors, under 
sect. 72 of the statute, which is to bo taken in 
conjunction with sect. 127. 

Where bkpt., subsequently to the second com- 
mission, has become an insolvent, it is competent 
to deft, in such action to put in evidence the 
proceedings in the Insolvent Debtor’s Ct., <te set 
up the jus tertii f or the right of the provisional 
assignee to the goods, under st'ct. 30. — Butler 
r. liOBHON (1838), 4 Bing. N. C. 290 ; 1 Arn. 93; 
5 Scott, 798 ; 7 L. J. C. P. 148 ; 132 E. B. 800 ; 
subsequent proceedings, 5 Bing. N. O. 128. 
Annotations : — Apld. Isaac r. Belcher (1839), .5 M. & W. 

139. Consd. Morgan v. Knight (1804), l.'i C. B. N. S. 

669. Befd. Benjamin v. Belcher (1840), 11 Ad. 6c El. 

300; Engclback v. Nixon (1870), L. B. 10 G. P. 640. 

Men(4. Bucktoii v. Frost (1838), 8 Ad. & El. 814. 

525. .] — Wliere assignees of bkpt. 

brought trover for goods obtained by deft, from 
bkpt. by a fraudulent assignment made in con- 
templation of bkpey., deft, was held not entitled 
to defeat jiltfs.’ claim by setting up the title of 
assignees under a former bkpey. under which 
bkpt. had not obtained his certificate, those 
assignees not having intervened to claim tlio 
goods. — Morgan v. Knight (1801), 15 C. B. N. 8. 
669; 3 New Rep. 469; 33 L. J. (k P. 168; 9 
L. T. 803 ; 12 W. K. 428 ; 143 E. R. 947. 
Annotations .'—Consd. Tie Clark, Exp. Beardinoro, [1894] 

2 Q B. .393. Reid. Barker v. Furlong, 11891] 2 Ch. 172. 

Mentd. Rt Roberts, Ex p. Watson (1879), 12 Ch. D. 380. 

526. Sale by sheriff.] — In Dec. 1837, 

certain goods of C. were seized by the sheriff under 

take possession, & a statement that a 
aellvery of possession was given at the 
time of executing tho mtge. There 
was no evidence that the mtgo. -money 
had iKion paid. Pltf. afterwards 
executed three oi.her mtges. of the same 
goods to other persons, each containing 
similar a^emont upon default, & a 
similar statement as to delivery of 
possession ; — Held ; under these cir- 
oumstauoos pltf. could not recover 


a writ of ji. fa., & by him conveyed to pltf. by bill 
of sale, the goods remaining in O.’s possession under 
a secret arrangement between him & pltf. In 
Dec. 1838, a fiat issued against C., under which 
he was duly declared bkpt. In Aug. 1841, the 
goods, which still remained in C.’s possession, were 
again seized by the sheriff under other writs of 
fi. fa., & by him sold, & the proceeds paid over 
under an indemnity to the assignees, who then for 
the first time asserted their right. In trover by 
pltf. against the sheriff, the jury having found that 
the goods were in the order & disposition of C. as 
the reputed owner at tho time of his bkpey., 
with the consent of tho true owner : — Held : ih(‘ 
sheriff was not under tho circumstances precluded 
from setting up tho title of the assignees as an 
answer to the action. — Leake v. Loved ay (1842), 
4 Man. A G. 972 ; 2 Dowl. N. 8. 624 ; 5 Scott, 
N. R. 908 ; 12 L. J. G. P. 65 ; 7 Jur. 17 ; 131 
E. R. 399. 

Annotations : — Distd. Ncvvnham v. Sleveii^on (1S/)1), 16 

C. B. 713. Consd. Turner r. Ilardcu-^tle (1862), 11 (’. B. 

N. S. 683. Reid. Mawon v. Faruoll (1844), 12 M. & W. 

074. 

527. .J — In detinue, under a plea of 

not possessed, deft, may show that the property 
in the goods detained is vested in the provi.sional 
assignee of the Insolvent Ct., pltf. having petitioned 
tliat ct., a vesting order ha\ing been made. — 
Kernot V. PiTTis (1853), 2 C. L. R. 242. 

628. Goods transferred by bill of sale.]- 

Pltf., being possessed of some plate, transferred 
it by bill of sale to M. & B. for a valuable considera- 
tion, but in order to defeat the execution of a judg- 
ment creditor. Pltf. continued in i^ossc'ssion of 
the plate, & the creditor having assigned his 
judgment to M. B., they issued execution 
thereon ; whereupon pltf., in ord(*r to defi‘at tli<* 
execution, deposited tlu* i)late with cleft. In 
trover by pltf. for tho plate: — Held: deft, was 
entitled to set up the* right of M. A B. --(’heesman 
V. Exall (1851), 0 Exch. 341 ; 20 L. J. Ex. 209 ; 

155 E. R. .574. 

Annotations: — Refd. Sheridan v. Now (^iiav Go. (18.08), 

28 L. J. C. V. 58 ; Thorne r. Tilbury (18.08), 27 L. J. Ex. 

407 ; Biddlo r. Bond (186.0), 6 B. & S. 225 ; Siugor 

Manufactmdng Co. v. Clark (1879), 5 Kx. U. 37. 

629. Subsequent bill of sale to plaintiff.] 

—Claimant was X)ltf., & an execution creditor d(‘ft ., 
in an interpleader issue, to try whether certain 
goods were, at the time of the seizure* thereof by 
the sheriff under a writ of execution, the goods of 
pltf. Jfitf. proved a valid bill of sale to liim of the* 
goods : — Held : it was competent for deft, to defeat 
pltf.’s title by proving a prior bill of sale to a tliird 
party. — Gadsden v. Barrow (1cS 54), 9 Exch. 514 ; 
2 C. \j. R. 1063 ; 23 L. J. Ex. 134 ; 2 W. R. 211 ; 

156 E. R. 220. 

Annotations : — Apld. Grocu V. Stevens (IS.') 7), 2 II. & N. 

146. Consd. Richards v. Jonklna (1886), 17 (^. B. D. 

544. Reid. Edwards n. EuffUsh (18.‘i7). 7 E. 6: B. 564 ; 

.Shlnglcr v. Holt (1861), 7 H. 6c N. 65 ; Peake v. Carter, 

11916] 1 K. B. 652 ; Daniel v. iloffers, [1918] 2 K. B. 

228. Mentd. Nicholson v. Cooper (1858), 31 L. T. <>. S. 

184. 

530. Goods sold as debtor’s— After act of 

bankruptcy.] — M., the owner of certain goods, 
put C. into possession of them, who remained so 
until after the death of tho owner who died 

U. C. R. 272.— CAN. 

0 . Plaintiff not in possession.] 

— in an action of trover for quartz, 
etc., deft, pleaded denyintf pltf.'s 
l>roperty in the goods, & gave cvldenee 
thst Iho property had been seized 
under execution against pltf. & sold to 
Q third party. Pltf., at the time of the 
alleged couvorsion, was out of posses- 
sion : — //eld : as pltf. was out of pos- 
session, deft . coiild set up the jus tertii 
L L 2 


either in trover or detinue, & d(*ft. 41 
might, as against Idm, sot up tho liglit 
of tlio other iutgee«i. — Ru'riAN v. 
Beamish (1861), 10 C. P. 90.— CAN. 

a. Plaintiff in possession — 

Defendant cannot sei vp jus tertii .] — 
McDouoalli?. Smith (1871 ). 30 U. C. R. 
607.— CAN. 

b. Defendant pleading assignee's 

title .] — O ’Callaohan V. Cowan (1877), 
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Tbover and Detinue. 


Sect. 3. — Itemedicft : Sub-sect. 1, B. (d), (f), (/), {g), 
{h) & (i).] 

intestate. After M.’s death, deft, sold the goods 
by the desire & as the property of C., who had 
previously committed an act of bkpey., of which 
deft, was cognisant. Intestate’s goods had not 
been administered, & the ordinary had not claimed 
them. 

In an action by the assignee of C. for the con- 
version of the goods : — II eld : deft, was not 
entitled to set up the right of the ordinary to the 
goods ; & therefore deft, could not insist that the 
property was not shown to have been in the order 
«S5 disposition of bkpt. with the consent of the 
true owner. — W hite v. Mullett (1851), 6 Exch. 
713 ; 20 ].. J. Ex. 201 ; 17 L. T. O. 8. 140 ; 155 
E. U. 732. 

631. Sale to plaintlfT by bankrupt — With 

authority of creditors.] — B., an undischarged bkpt., 
to whom his creditors had given, by a resolution 
duly passed, a certain quantity of his furniture, 
assigned that furniture by bill of sale to pltf., & 
afterwards sent it to deft., an auctioneer, who sold 
it & paid the money received to bkpt. In an action 
for conversion: — Held: pltf. was entitled to the 
furniture, for bkpt. could, under the resolution of 
his creditors, dispose of it to pltf., & there was no 
Jus term which deft, could set/ up. — ^B rown v. 
lliCKiNBOTHAM (1881), 50 E. J. Q. B. 42(5, (J. A. 

Bailor & bailee.] — 6 VcBailment, Vol. HI., 

pp. 100-105, 115, no, Kos. 281-300, 385-392. 

(c) Lien. 

Sic. generally, JaEN, ^'ol. XXXII., pp. 212 
it seq. 

632. Whether defence available.] — Wherever 
pltf. has a hen he may ictain in trover, as well as 
in any other action, or in a ct. of equity (Yates, J.). 
— (jREi-JN V, EARMEit (17()8), as reported in 4 
Burr. 2214 ; 98 E. R. 154. 

Annotations: — Folld. Webb v. Fo\ (1797), Poako, Adtl. (’aH. 
1G7 ; Savill v. Harchuid (1801), 4 EHp. Refd. Ben- 
nett V. .JohiiHon (1784), 2 Cldt. 4.')5 ; Jjomprioro v. PttHley 
(1788), ‘2 Term He]). IST) ; Jones v. Suuth (1791), 2 Ves. 
972; Kii'kman r. ShaAveioss (1794), C Term Bop. 14; 
llouKhton V. Mattho^^H (1803), 3 Boh, & 48.'); Bird- 

wood r. Bapbuel (1818), Price, r)93 ; Bose v. Hart 
(1818), 2 Moore, C. P. 547 ; Scarfo v. Morgan (1838), 

4 M. cV W. 270 ; Barnett v. Brandao (1843), 0 Man. & tl. 
030. Mentd. Wilson v. ( reigbton (1782), 3 Doug. K. B. 
132 ; Olive v. Smith (1813), 5 Taunt. 50 ; (Jrahani v. 
Ituhbell (1810), 3 I’rice. 227 ; Young v. Bank of Bengal 
(1830), 1 Dcac. 022; Turner v. Tliomaa (1871), L. It. 0 
C. P. 010 ; lie Witt, Kx p. Shubrook (1870), 2 Cli. D. 489. 

633. .] — In an action of trover, though you 

aver the property to be in pltf., it is a defence to 
the action tliat tliere is a lien in defts. (Lord 
EldoiSt, (k ). — Be Wilkinson, Lx p. Heafortii 
( 1812), 1 Jtose, 300 ; 19 Ves. 235 ; 34 E. K. 505, 
L. C. 

634. .] — Issue being joined upon a plea of 

not guilty in trover pltf. having proved property, 
demand, refusal, deft . oftei’od to prove a hen : — 
Held: not admissible on this issue. — W hite v. 


Teal (1840), 12 Ad. & El. 106 ; 4 Per. k, Dav. 43 ; 

0 L. .1. Q. B. 377 ; 4 Jm\ 890 ; 113 E. li. 761. 
Annotation: — Consd. Mason v. Farnell (1844), 1 Dow. & L. 

576 . 

636. .] — On a plea, in detinue, that the 

goods were not the goods of pltf., deft, may set up 
a lien. — I ^ane v. Tewson (1841), 12 Ad. & El. 11(5 ; 

1 Gal. & Dav. 684 ; 11 L. J . Q. B. 17 ; 6 Jur. 1037 ; 
113 E. B. 764. 

Annotations: — N.P. Mason v. Farnell (1844), 1 Dow. & L. 
576. Apprvd. Brandao v. Barnett (1846), 3 C. B. 619. 

636. .] — It is hardly disputed that under the 

plea of “ not possessed ” a lien may be made 
available as a defence (Lord Campbell). — 
Brandao v. Barnett (184(5), 12 Cl. & Fin. 787 ; 
3 C. B. 519 ; 8 E. ll. 1(522, 11. L. ; on appeal 
from S. C. sub nom. Barnett v. Brandao (1843), 
6 Man. k G. 030, Ex. Ch. 

Annotations : — Refd. Ireland v. Armstrong (1843), 1 L. T. 
O. S. 12 ; Cooper v. Shepherd (1810), 7 L. T. O. S. 282 ; 
Foley V. Hill (1848), 2 H. L. Can. 28 ; Brock v. Gorrlsson 
(1800), 2 Do G. F. k J. 434. Mentd. Beynell v. Lewis, 
Wyld V. Hopkins (1846), 4 By. k Can. Cas. 351 ; Smart 
r, Sandars (1840), 3 C. B. 380 ; Bank of Australasia v. 
Brcllat (1847), 6 Moo. P. C\ C. 152; Gibson v. Small 
(1853), 4 H. L. CaH. 353 ; Jones v. Peppercorne (1858), 
John. 430: Hare v. Heiity (1801). 10 C. B. N. .S. 65; 
Thayer v. Lister (1861), 30 L. J. Ch. 427 ; Frith v. ForheH 
(1802), 31 L. J. Ch. 793 ; Wylde v. Badford (1803), 33 
L. J. Ch. 51 ; JelTryos v. Agra & Masterman’s Bank 
(1800), L. B. 2 Kq. 074 ; Webb v. Whlimey (1868), 18 
L. T. 523 ; Brinsmead v. Harrison (1871), L. B. 6 ( 3 . 1\ 
581 ; Crouch v. Credit Fonder of England (1873), L. B. 
8 Q. B. 374 ; Leese v. Martin (1873), L. B. 17 Kq. 224 ; 
Goodwin V. Bobarts (1875), h. B. 10 Exch. .337 ; Misa 
e. ('urno (1870), 1 App. CaH. 554 ; London Chartered 
Bank of Austraha v. W'hito (1879), 4 App. Cas. 413 ; 
Stuiuoie r. Campbell, [1892] 1 Q. B. 314 ; Bechuanaland 
Exploration (’o. v. London Trading Bank, [1898] 2 Q. B. 
058 ; lie London k Globe Finance Corpn., [1902] 2 Cb. 
410; Bidden v, E. Clemens Horst Co., [1911] 1 K. B. 
934 ; Hope v, Ulondimilug, [1911] A. C. 419. 

537. .] — In trover, a lien for tolls may b(‘ 

given in evidence, under the plea of not possessed. 
— Webb v. Tripp (1812), 11 1j. J. Q. B. 154; 0 
Jur. 237. 

63g, In detinue for a incture, the ct. 

allowed a jrlea of “ lien ” to be added to pleas of 
“ non deliiuf ” & “ not possessed,” it being at the 
least doubtful wdiether tlic former defence could 
be given under either of the latter pleas. — B arne- 
WALL V. Williams (1844), 7 Man. k G. 403; 8 
Scott, N. Jl. 120 ; 3 Ii. T. O. S. 57, 127 ; 135 E. K. 
108. 

539. — -.] — White v. Spettigue, No. 567, 
post. 

540. Necessity for special plea.] — M ason 

V. Farnell, No. 605, post. 

541. Action against solicitor — Lien of 

London agent.] — ^A ndehson v. Passman, No. 027, 
post. 

642. Deed subject to solicitor’s lien.] — It 

ib not answer to an action of detinue by the riglitful 
owner of a deed for deft, to say the deed is in 
the possession of his attorney, wdio lias a lion upon 
it, k claims to hold it for money due to him from 
deft.— .J ordan v. Koberts (1862), 7 h. T. 08. 


midcr a plea douvliig pltf.’H pioperly. 
— C^uviruELL r. Ykadon (1884), 17 
N. H. B. (5 B. 6c G ) 212.— CAN. 

d. Defence way not be 

set 'i/p.J—HAGOAN i*. PAHJji.r (1878), 
2 L. B. Ir. 573.— IR. 

0. Dcfituianl bailee.] 

— PWACOCK r. Anpeiwon (1878), 4 
N. Z. Jur. N. S. 67.— N.Z. 

PART III. SECT. 3, SUB-SECT. 1.— 
B. (e). 

632 i. Whether defence available,] — 
The mere fact of a warehouseman, who 
has a lien on goodn for a certain sum for 
storage, claiming also to hold them for 
an untenable olaini for money alleged 


to be due either to himself or a third 
person, does not diapeuso with a tender 
of the sum duo, & amoimt to a cou- 
vcrHlon, imless the evidence fairly 
warrants the conclusion that such 
tender would be uselesa, as it would 
be refused. — Llado v . Morgan (1874), 
23 C. P. 517.- CAN. 

632 il. .]— Pltf. sold to B. a 

quantity of fumituro under a Uen k 
hire agreement, in the usual form, duly 
registered, by which the property In 
the furniture was retained by pltfs. 
B., before making all her payments, 
stored the furniture with deft., a ware- 
houseman, without the consent or 
knowledge of pltf. After the furniture 


had remained with deft, for soiin' 
mouths, pltf. demanded it under the 
agi’ccment, but deft, refused to delivei 
It up until his warehouse charges had 
boon paid ; & pltf. brought this action 
for damages for the wrongful detou- 
tion k conversion of the goods : — 
Jfcld : deft, was not entitled to retain 
the goods imtil his w’arehouse charges 
wore paid. — Smith v. Campbell (B. 0.) 
(1911), 17 W. L. R. 493; 16 B. C. B. 
505. — CAN. 

632 iii. .] — Wrix:-!! r. Scott 

(1920), 28 B. C. B. 349.— CAN. 

632 iv. .]— London k North 

Western By. Co. r. Hughes (1889), 
26 L. B. Ir. 165.— IR. 
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643. Lien in respect of guarantee.] — In 

an action of detinue, a plea setting up a lien on the 
chattel detained, in respect of a guarantee entered 
into by deft., at pltf.’s request, for a debt to be 
incurred by a third party, but not stating that the 
debt has been, or is about to be, incurred, is good ; 
& pltf. must show, by way of answer, that the 
guarantee is terminated. — Mecklenburoh v. 
(1I.OYN (1865), 13 W. R. 291. 

Extinguishment of lien.] — See, gmerally, 

JjEN, Vol. XXXll., pp. 229-238, Nos. 141-219. 

Innkeeper’s lien.] — See Inns k Inn- 
keepers, Vol. XXIX., pp. 18 22, Nos. 238-285. 

Insurance broker & client.] — See Insur- 
ance, Vol. XXIX., pp. 84-80, Nos. 429-445. 

Carriage of goods by sea .] — See SinppiNn, 

\o]. XLI., pp. 582-592, Nos. 4054-4156. 

(/ ) TAmitafion of Adio'Hfi. 

Sec I.<IMITATION OF ACTIONS, Vol. XXXII., pp. 
327, 343-315, Nos. 13(5, 259-272. 

Action by administrator.] Executors, Vol. 
XXTTT., p. 302, No. 3670. 

{(j) Negligence of Plainliff. 

544. General rule.] — (1) If a parly possess 
liimself of a stolen bill or note improperly, a demand 
& a refusal are not necessary previous to an action 
of trover brought for its recovery by the loser. 

(2) If a party be robbed of a negotiable security 
eight days before it is payable, & he does not give 
notice of his loss till the end of seven days, &. tlien 
only to the payer, but gives no notice of any kind 
to the public, he does not use due diligence, A" can- 
not recover in trover against a party who dis- 
counted such security six days after the loss. — 
Beckwith p. Corral (1826), 3 Bing. 444; 2 
& P. 201 ; 11 Moore, i\ P. 335 ; 4 L. .7. O. S. 

C. P. 139 ; 130 E. R. 581. 

545. .] — Morrison v. Buchanan, No. 478, 

anle. 

546. .] — It appeared that N. had pledged 

with i)ltfs. two separate consignments of tobacco, 
lie paid off the advance on one consignment, A 
])resented to pltfs. a properly drawn delivery order 
in respect of it. They signed it, A N. subsequently 
added above their signature the description A 
distinguisliing marks of the other consignment, A 
thus obtained from defts. delivery of both con- 
signments : — Held: an action for conversion 
would lie against defts., since pltfs. had not been 
guilty of any negligence which was the proximate 
cause of the wrongful delivery.— Union Credit 
Hank, J/ru. v. Mersey Docks A Harbour 
Hoard, Union Credit Bank, IjTd. v . Mersey 
Docks A Harbour Board A North A South 
Wales Bank, I^d., [1899] 2 Q. B. 205 ; 68 L. J. 
Q. B. 842 ; 81 L. T. 44 ; 4 Com. Cas. 227. 
Annotations: — Refd. Colonial Bank of AustralaBia v, 

Marshall, [1900] A. C. 5r)9 ; London Joint Htock Bank v, 

Macmillan & Arthur, [1918] A. C. 777. 

{h) Pay'tnent inio Court, 

647. Whether admissible.] — In an action against 
a coach owner for losing a trunk deft, was allowed 
to pay into ct. the amount of the sum to which 
he h^ by notice limited his responsibility. - 
Hutton v. Bolton (1782), 3 Doug. K. B. 59 ; 1 
Hy. Bl. 299, n. ; 99 E. R. 537. 

Mentd. Yatc r. Wlllan (1801), 2 East, 128; 

Broadhurst r. Baldwin (1817), 4 Price, 58. 

548. .] — (1) If in trover the declaration 

enumerate a great number of articles, A deft, pay 
money into ct., A plead that pltf. has sustained 
no greater damages, pltf. must show what articles 


deft, has converted ; A a declaration in trover 
being general, deft., by this plea, does not admit 
anytliing beyond his payment into ct. ; A in such 
a case the proper measure of damages is tlic value 
of the articles which pltf. proves that deft, has 
taken A kept. 

(2) If in trover for stone masons’ tools pltf. 
prove that deft, took A used some of the tools 
A returned them, this is a conversion, but one for 
whicli tlie jury ought to give small damages A 
not the value of the tools so used. — Cook v. Hartle 
(18.38), 8 C. A r. 568 ; 173 E. R. 621, N. B. 
Annotation: — uis to (1) Apld. Story v. El unis (I8:>1), (> 

Exch. 123. 

549. .] — To an action of trover ( hero was a 

plea that the conversion complained of was thc^ 
sale of certain cattle after deft, had seized A 
impounded the same as the surveyor of the high- 
way, A that 1)1 tf. ought not further to maintain 
the said action, in respect of tlie said conversion, 
because deft, now 7)rings into ct. the sum of £10 
ready to be paid to pltf., A that lie Iiad not sus- 
tained damages to a greater amount : — Held : 
bad, on special demurrer, as not warranted by the 
new rules. — K ey v. Thimbleby (1851), 6 Exch. 
692 ; 2 1.. M. A P. 478 ; 20 L. .1. Ex. 292 ; 17 
L. T. O. 8. 243 ; 15 Jur. 565. 

Annotations: — Refd. Thompson v. Sheppard (lS5t), 1 

E. & H. 53 ; Berdan v. Greenwood (1878), 3 Ex. J). 251. 

550. .] — Crossfteld v. Srrn, No. 560, 

post. 

551. .] — To an action of detinue, deft. 

cannot plead payment of money into ct. in satis- 
faction of the value of the goods. — Allan v. Dunn 
(18.57), 1 H. A N. 572; 26 J.. J. Ex. 185; 28 

D. T. O. S. 2.57 : 156 E. R. 1330. 

552. Offer to return goods.] — In trover 

for goods deft . pleaded payment of money into ct., 
A pltf. replied that ho had sustained more 
damages ; deft, paid into ct. tbe cost price of 11 r‘ 
goods, having olTered the goods in specie to pltf. 
two days only after they ought to have been 
delivered. Pltf. proved that he had sustained 
inconvenience A loss by not having the goods 
delivered at a x^ropor time. The jury, howevea*, 
found for deft. A the ct. refused to set asid(‘ 
the verdict. — Evans v. Lewis (1835), 3 Dowl. 
819. 

553. Effect of plea.] — A plea of payment into 
ct. has a dillerent effect wlien pleaded to a count 
in trover A a count for money had A received. 
In the former case, it admits any evidence admis- 
sible undei* not guilty to reduce the damages ; in 
the other case it admits of no evidence whicli, 
admitting a debt for a certain cause, goes f o reduce 
its amount, by proof of payment or .sct-ofl. 

In an action of trover A for money had A 
received, brought by an administratrix against 
a party who by mistake had acted as oxor. de son 
tort : — Held : under a plea of payment into ct. to 
the whole declaration, deft, could not prove in 
reduction of the amount recoverable under the 
indebitatus count payments made by deft. A which 
X)ltf. would have been bound to make in course of 
rightful administration.— (IrOLDY c. (Joldy (1856), 
26 L. .1. Ex. 29. 

(i) Pelease and Waiver. 

554. Release — Defence to action — ^Release of co- 
defendant.] — A release to one deft, of “ all actions, 
etc.,” will discharge a co-deft. in trover. — Kiffin 
V. Willis (1695), 4 Mod. Rep. 379 ; 87 E. R. 455; 
sub vom. Kiffin’s Case, Comb. 310. 

555. .]— Anon. (1773), T.offt, 323 ; 98 

E. R. 074. 

Waiver.]— Sect. 4, post. 
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Trover and Detinue. 


SeH. S.— Remedies : Sub-secf. 1, B. (i) * (k), & C. 

(«) & {b) i.] 

O') Return or Tender of Goods. 

566. Whether defence to action.] — Rutland’s 
(Countess) Case (1607), Moore, K. B. 260 ; 1 
Roll. Abr. 6 ; 72 E. K. 671. 

Annotations: — Apld. Moon v. Ilaphael (1835), 1 llodg. 289. 
Consd. nemmlnj? v. H'lle (1859), 7 C. H. N. H. 487. Distd. 
Edmondson v. Nuttall (1804), 34 L. J. C. P. 102. Refd. 
Lomasons & Uickson’s Case (1G20), J^oph. 189 ; Evans 
r. Lewis (1835), 3 Dowl. 819 ; Heald r. Uaroy (1852), 21 
L. J. C. P. 97. 

657. Before action brought.]— Tf a man 

find rny horse, k after ride him, & then delivers the 
horse unto me, k I bring an action of trover for the 
conversion, it is no ])lea that you have delivered 
the liorse to me before the action brought, for you 
ouglit to answer to the conversion (Popiiam, J.). — 
Anon. (1601), Gouldsb, 166 ; 76 E. R. 1061. 

558. — .] — TTaywaud v. Seaward, No. 

281, ante. 

559 . After action brought.] —Chilton v. 

CaurtnciTon, No. 614, ante. 

560. Goods converted by two persons ~ 

Action against one for all goods converted — Return 
of goods taken by one.] — Under a will, which was 
afterwards discovered to be imiierfectly executed, 
k therefore altogether inoperative, certain goods 
were given to A. k B., wliich, on the decease of 
the maker of the imperfect will, they respectively 
carried away. Sulisequently, on the discovery of 
t he will being inoperative, administration was 
obtained, k tiie adndnistrator sued A. in detinue 
for all the goods. A. restored the goods he had 
himself tak(‘n, k ph'aded it, ])aying one shilling into 
ct. as damages for the detention, k pleaded 
non deli net as to the portion taken by B. : — Held : 
th(‘ administrator could not recover against A. — • 
CiJOSSFiELD V. Such (1863), 8 Exch. 826 ; 1 C. L. R. 
66S ; 22 L. J. Ex. 326 ; 21 iu T. O. 8. 187 ; 1 
W. R. 470 ; 166 E. R. 1687. 

Annotation :~Mentd. Law (Juaraiitee & Trust Soc. v. Bank 
of England (1890), 21 Q. B. D. 40(5. 

{k) Other Defence^'. 

561. Purchase In market overt — Effect of plea.] — 

A justitication in trover that the goods were bought 
in market overt, impliedly confesses tlie allegation 
that they belonged to ])ltf. - (Vimyns i\ Boyer 
(1696), (Vo. Eliz. 486 ; 78 E. R. 736. 

Annotations : — Apld. Fancourt r. Bull (1835), 1 Bing. N. C. 
OKI. Consd. Cooper v. i81iei>herd (1840), 3 C. B. 200. 
Mentd. l>rnrv?\ Defonialue (1808), 1 'J'auiit. 131 ; Begbio 
V. Levi (1830), 1 ('r. cV J. 180. 

562. Promise to pay sum of money.l -Allen v . 
llARias (1096), 1 Ld. Raym. 122; 2 Lut. 1537; 
91 E. R. 978. 

Annotations : —Raid. Lvun r. Bmee (1794). 2 Hv. Bl. 317 ; 
Allen V. Milner (1831), 2 Cr. & J. 47. Mentd. Cuscoyne 
V. Edwards (1820), 1 Y. ife ,T. 19 ; Bayley v. Homan 
(1837), 3 Bing. N. C. 915. 


563. Pledge by third party to defendant.] — To an 

action of trover, plea, that one lawfully in posses- 
sion of goods pledged them to deft. : — Held : ill. — 
Jaullery V. Britten (1838), 4 Bing. N. C. 242 ; 
6 Scott, 656 ; 132 E. R. 781. 

564. Joint ownership — Non- joinder of co- 
owners.] — In detinue, upon issue joined on a plea 
denying property in pltf., it is no defence that 
there are other persons, co-tenants with pltf., who 
are not joined in the action. — Broadbent v. 
Ledward (1839), 11 Ad. k El. 209 ; 3 Per. & Dav. 
46; 113E. R. 395. 

Annotation: — Apld. Mason v. Farnell (1844), 1 Dow. & L. 

576. 

565. With plaintiff —Necessity for special 

plea.] — In detinue sur trover a defence that deft, 
was tenant in common with jdtf. cannot he given 
in evidence under “ non dciinet ” or “ not 
possessed,” but must be specially pleaded. 

If deft, has any riglit to detain arising as in this 
case out of a joint interest or as in other cases out 
of a lien or pledge, we think he must plead such 
right specially on the record {per (^UR.). — Maron 
r. Parnell (1844), 12 M. k W. 674 ; 1 Dow. k L. 
576 ; 13 D. .T. Ex. 142 ; 2 D. T. O. S. 424 ; 152 
E. R. 1369. 

Annotations : — Apld. Barnowflll v. Williams (1811), 7 

Man. & G. 403 ; Whitehead v. Harrison (1844), 0 Q. B. 

4 23. Consd. ClosHtiiati v. White (1849). 7 C. B. 43. 

Ezpld. Morgon v. Marquis (1853), 9 Exch. 145. Refd. 

Clomentfl v. Flight (1846), 10 M. & W. 42. 

666. .]—To a declaration in Irovei’, 

deft, pleaded that, before k at the time of the 
committing, etc., he k pltf. were jointly k together 
the owners and proprietors of the chattel ; — Held : 
bad, on special demurrer, because, if the conversion 
was denied, the plea amounted to not guilty, &, 
if it was confessed, tlio plea could be understood 
only as confessing a destruction of the chattel, 
which was not justified.- lliaaiNs v. Thomas 
(1846), 8 Q. H. 908 ; 15 L. .1. Q. B. 261 ; 10 .lur. 
753 ; 115 E. K. 1116. 

567. Theft— Failure to prosecute to conviction.] 

— (1) An action of trover is maintai liable to 
recover the value of goods which hav(‘ been stolen 
from pltf., k which deft, has innocently purchased, 
although no steps have been taken to bring the 
thief to justice ; for the obligation which the law 
imposes on a person to prosecute the party who has 
stolen his goods does not apply where the action 
is against a third party innocent of the felony. 
Qu. : wliether pltf. can maintain such action 
against a party who has received the goods know- 
ing them to have been stolen. 

(2) Sc7nble : in order to set up as a defence that 
the goods had been stolen, k that pltf. has not 
prosecuted the thief to conviction, it ought to be 
specially pleaded. 

(3) Qu. : whether in trover evidence of a lien 


PART III. SECT. 3, SUB-SECT. 1.— 
B. (j). 

657 i. Whether defence to action — 
Jiefore action brought.] — St’ITIAl r. 
Otlkr (1921), 55 N. 8. H. 105.— CAN. 

659 1. — - — Afttr action hrouohtA — 
Brown v. Canada Pout Huron Co. 
(1905). 15 Man. L. B. 038 : 2 W. L. B. 
151.— CAN. 

PART III. SECT. 3. SUB-SECT. 1.— 
B. (k). 

661 1. Purchase in market overt — 
Effect of plea .] — A solo on the public 
market of Grahamstown, of stolon 
propertr, doos not voRt the property 
HO Hold in the purohaeor as against tho 
(mo oweer. — Van dtcr Mkrwe r. 
Wrnn (1883), 3 E. D. C. 97.— S. AF. 

661 ii. .] — A bond fide pur- 

ehuhei at n public market of stolen 


property is entitled to retain such 
property against tho true owner imtll 
iho latter repays him tho purehaso 
prleo. — R etief V. Hamicusbaoh (1884), 
I S. A. R. 171.— S. AF. 

661 iii. .]— Jantje v. Pre* 

Tourus (1889), 3 S. A. R. 65. — S. AF. 

561 iv. .] — ^WOODHEAP, 

Plant & Co. v. Gunn (1894), 11 S C. 
4 ; 4 C. T. R. 20.— S. AF. 

f. Land Act or Statute of Frauds.] 
— Idtf. contracted orally with deft, 
that he should clear & plough part of 
deft.’s land & take as compensation the 
crop which ho might raise. Pltf. 
cleared & sowed tlie land, reaped tho 
crop & removed It for safe custody to 
deft. ’8 house on another part of tho 
land. In an action of trover for the 
crop : — Held : neither Land Act or 
Rtat. Frauds afforded any defence. — 


Lorenz v. Heffernan (1877), .1 

V. L. R. (L.) 129.— AUS. 

g. Purchase by dtfendani.]~YlMA\iA. 

V. Kenyon, [1924] St. R. Qd. 78.— 

AUS. 

h. - — Ntcessiiy to plead specially.] 
— Where In trover the defence Is that 
tho property was purchased from pltf. 
by deft, it should do specially pleaded. 
—Gunn v. Gilij^afie (1836), 2 U. C. R. 
124.— CAN. 

k. Notes given as collateral s^^urity.] 
“ -Maybee V. Bank of Toronto 
(1870), 29 U. C. R. 660.— CAN. 

l. Plaintiff’s righ t barred under Statute 
of Limitaiion8.]~~K^Ym v. MoMubrat 
(1877), 27 C. P. 428.— CAN. 

m. (jb)oda not property of plaintiff.] 
— Morioe V. Chapman (1889), 28 N. B. 
R. 224.— CAN. 

n. Detention ordered by arbiter ex 
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on the goods is admissible, under the plea of not 
possessed. — W hite v. Spettigub (1846), 13 M. & 
W. 603 ; 1 Car. & Kir. 673 ; 14 L. J. Ex. 99 ; 4 
L. T. O. S. 317 ; 9 J. P. 761 ; 9 Jur. 70 ; 153 E. R. 
262. 

Anwiaiiom :~~A8 to (1) Apid. Lee v. Bayes (1850), 18 C. B. 
60fK Consd. Wells v. Abraham (1872), L. R. 7 Q. If. 
554. Refd. Osborn v. GlUett (1873), L. R. 8 Exch. 88 ; 
Midland Insce. v. Smith (1881), 6 Q. B. D. 6(51. Generallyt 
Men d. Appolby v. Franklin (J885), 55 L. J. Q. B. 129 ; 
Smith V. Selwyn, [1914] 3 K. B. 98 ; Admiralty Comrs. v. 

S. vS. Amerika, [1917] A. C. 38. 

.] — SeCf also, Action, Vol. I., p. 61, 

Nos. 499-605. 

668. Loss of subject-matter.] — If an attorney 
who has received his client’s deed to keep for him 
loses it, & nothing appears respecting the cause of 
the loss, he is liable to an action of detinue on the 
part of his client. — R eeve c. Palmer (1859), 28 
L. J. C. P. 168 ; 5 Jur. N. S. 916 ; 7 W. R. 325, 
Ex. Ch. 

Avnoiation8 : — Distd. Goodman v. Boycutt (1862), 2 B. & S. 
1. ApJd. Wilkinson v. Verity (1871), L. R. 6 C. 1*. 200. 
Ezpld. Bullen v. Swan Electric Ktigravingr Co. (1907), 23 

T. L. R. 2.58. Consd. Goldman v. Hill. [1919] 1 K. B. 
443. Mentd. City of Haroda (Cargo Owners) v. Hall 
Line (192G), 42 T. L. R. 717. 

569. Before property acquired by plaintiff.] 

— Goodman v. Boycott, No. 395, ante. 

Infancy .] — See Infants, Vol. XXVIII., p. 180, 
Nos. 403, 404. 

C\ DarncKjes. 

(a) Jn General. 

570. Title alleged to be in third person —Cross- 
examination for purpose of mitigating damages.] — 

Einch V. Blount, No. 574, post. 

571. Goods not produced by defendant — Slight 
evidence of kind & quality sufficient.] — (1) In 

trover for converting goods received but not 
produced by deft., sliglit evidence of the kind A 
quantity of such goods may proijerly bo given elTect 
to. 

(2) Money paid on demand by pltfs. as bailees of 
goods to the owner of them is receivable in evidence 
as damage sustained in such action. — G reat 
Western Ry. Go. v. Gitrton (1858), 1 F. & F. 
359, N. P. 


Presumption of highest value.] — See Sub- 

sect. 1, C. (5) i., post. 

672. Matter for consideration — Money paid on 
demand by plaintiff.] — Great Western Ky. Co. 
V. Gurton, No. 571, ante. 

573. Effect of appointment of receiver.] — 

Peruvian Guano Co. v. Dreyfus Brothers & 
Co., No. 605, post. 

(h) Value of Goods. 
i. In General. 

674. Value of goods converted — General rule.] — 

In an action of trover the general rule is, that the 
damages should bo the value of the thing taken ; 
& if in trover deft, only plead that he did not 
convert the goods, his counsel will not be allowed to 
cross-examine pltf . ’s witnesses, to show, in mitiga- 
tion of damages, that the goods taken really 
belonged to a third person. — F inch v. Blount 
(1836), 7 C. & P. 478 ; 173 B. R. 212, N. P. 

575. “ Money in a purse.*’] — Rivers v. 

OODSKIRT, No. 60, ante. 

576. Goods assigned for money advanced.] 

— A, a manufacturer at Stockton-upon-Tees, 
gives goods to the carrier there to have delivered at 
deft.’s wharf, London, & receives the usual receipt. 
He then hands over to pltfs., in consideration of 
an advance of money, the carrier’s recf^ipt, invoice, 
& an order upon defts. to deliver the goods in 
question upon their arrival : — Held : upon dis- 
obeying such order, etc., previously halged with & 
acknowledged by them, defts. were liable in trover, 
though pltfs. were never in actual possession of the 
goods, <fe the measure of damages was the value of 
the goods, not the sum actually advanced. — Holl 

Griffin (1833), 10 Bing. 246 ; 3 JMoo. & S. 732 ; 
3L. J. C. P. 17 ; 131 B. R. 898. 

Annotation : — Mentd. Swan v. North British AustraleiFian 

Co. (1862), 7 n. ic N. 603. 

577. Goods deposited as security for usurious 

loan.] — As a cloak for a usurious loan, A. pur- 
chases of B. for ready money, malt, which he 
immediately resells to B. at an advanced price, 
payable in bills, the malt to be held by A. as a 
security. B. demands the malt without paying 


propria nofa .] — Robinson & Kidlky 
North British Ry. Co. (1864), 2 
Maoph. (Ct. of Sobs.) 841. —SCOT, 
o Substantial damages,] — In on 
not ion of dotinuo, Hubslantial damaffen 
tor tho detention may bo awardetl & 
lield, though the cliattcls bo given np. — 
Wti-son V. Titosison (1878), 4 V. L. R. 
(L.) 281.— AUS. 

p. Gold detained by order of Govern- 
ment.] — .Tubklman V. Colonial 
Government (1909\ 3 Buch. A. C. 
4 16 ; 19 c. T. R. 442.— S. AF. 

PART III. SECT. 3, SUB-SECT. 1.— 
C. (a). 

q. Mitigation of damages — Money 
voluntarily expended in paying ojf 
mortgage.] — In an action for con- 
verBion, deft. Is entitled In reduction 
of damages to have taken Into oon- 
Nlderation moneys volimtarily expended 
by him In pairing oil a mtgo. debt 
secured upon the subject-matter of the 
action for which pltf. would otherwise 
have been liable. — H ill v. Ziymack 
(1908). 7 C. L. H. 352.— AUS. 

r. Damages 8ustaine:d by trainer from 
loss of prospective winnings by bets — 

of profits obtained by supplying in- 
formation to others — Whether damages 
too remote.] — Howk v. Teefy (1927), 
27 S. n. N. S. W. 301 ; 44 N. S. W. 
W. N. 102.— AUS. 

t. Exemplary damages.] — ^A. & B. 
both claimed the ownership of a crop 
of wheat, A. as being tenant of B. 
Sc B. on the ground that tho lease 


had expired. The question was 
whether the oral agreement between 
tho parties was for one or five years. 
B. bad cut & stacked eight stacks but 
Iiad not interfered with the rest of the 
wheat which was cut & put up by A. 
ill six stacks. A. had a verdict $650. 
Upon a motion for a new trial : — 
field : the Judge was correct in telling 
tho jury that If they found a verdict 
for A. they were not limited In esti- 
mating damages to the actual pecuniary 
Joss, but could allow exemplary 
damages in addition. — M onkman v. 
Follis (1888), 6 Man. L. R. 317.— 
CAN. 

a. Vindictive or primitive damages. ] — 

In an action of detinue vindictive or 
punitive damages cannot bo awarded. 
— Caawbell V. Northern Crown 
Bank (1914), 29 W. L. R. 651 ; 7 

W. W. R. 321 ; 18 D. L. R. 187 ; 24 
Man. L. R. 725.— CAN. 

b. Replacement valm .] — In an action 
of trespass & conversion of buildings 
on tho property trespassed upon, re- 
placement value is not a measure of 
damages.— : rIiller v. Kntqht, [1926] 
1 D. L. R. 764 ; 36 B. O. R. 362.— 
CAN. 


0 . Damages for temporary detention 
of car — Not for value of car destroyed 
by fire after action begun .] — Dzaman v. 
Rioob. [1927] 4 D. L. R. 835 ; [1027] 
3 W. W. R. 433.— CAN. 


d. Must be proved — Impounding of 
ot'as.]— E dwards v, Hyde, [1903] T. 8. 
381.— S. AF. 
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674 i. Value of goods converted — 
General n/Zr. j — The measure of damages 
ill an action for the conversion will be 
tho value of tho goods, free from any 
deduction on account of tho delit. — 
Osborne a. Synnoi (1877), 3 V. L. R. 
(L.) 148.— AUS. 

674 ii. .] — In an action for 

the convemiou by deft, of certain Jogs 
of pltf. which had been cut without 
permission on pltf.'s land, & purchased 
by deft. 6c hauled to his mill, & there 
cut into limiber i—Hcld : tho inoasuro 
of damages was tho value of tho logs 
as they were In deft.’s yard at tho 
time they were demanded by pltf. 
—Smith v. Baeoiiler (1889), 18 0. R. 
293.— CAN. 

574111. .] — 111 trover the 

measure of damages is tho value of tho 
thing taken— Manning v. Jonas 
(1894), 14 N. Z. L. K. 53.— N.Z. 

d. .]— Pltf. recoveiing full value 

of yacht run down by defts.’ steamer, 
cannot also recover remains of the 
yacht from defts. as on conversion. 
—Kino v. Belli (Joal Mining Co, 
(1877), Knox, 389.— AUS. 

f. To plaintiff.] — Doyle v. 

Ecclks (1807), 17 C. P. 644.— CAN. 

g. dt Damages for detention.] 

— I’ltf. placed a mare in the custody 
of B. for sale with permission to make 
use of her pending the finding of a 
purchaser, while the mare was in the 
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Sect. 3. — Remedies : Suh-sert. 1, C. {h) i. <&: n.] 

the bills : — Held : B. may recover in trover the 
full value of the malt, without deduction or rc- 
couper of the money received by him upon the 
simulated sale. — H argreaves v. Hutchinson 
( 1834), 2 Ad. & El. 12 ; 4 Nev. & M. K. B. 11 ; 4 
L. J. K. B. 17 ; 111 E. K. 5. 

Annotation: — Refd. Lodge v. National Union Invostmont 
Co., [1907] 1 Ch. 300. 

678. Where no special damage alleged.] — 

Cooper v. Shepherd, No. 606, post. 

679. Greatest value presumed — Where goods not 
produced.] — A rmory v. Delamirie (1722), 1 Stra. 
506 ; 93 E. H. 061. 

Anvntations : — Apld. Lupton v. White, White v. Lupton 
(1808), ir> Ves. 432 ; Mortimer v. Cradock (1843), 12 
L. J. C. P. 106 ; Gray v. Haig, Haig v. Gray (1854-56), 
20 Beav. 219 ; Hammersmith & City By. v. Brand 
(1869), L. R. 4 II. L. 171 ; Wilson v. Northampton & 
Banlmry Jimction Ry. (1874), 43 L. .1. Ch. 503 ; The 
Wtnkfiold, [1902] P. 42 ; Goldman v. Hill, [1919] 1 K. B. 
443. Refd. Dean v. Thvvaite (1855), 21 Beav. 021 ; 
Broadhent v. Imperial Gas Co. (1857), 7 Be G. M. Ac G. 
430 ; Plasycood Collierlos (’o. v. Pontrldgo, .Tones (1912), 
81 L. J. K. B. 723. Mentd. Webb v. Fox (1797), 7 Term 
Rep. 391 ; Sntton v. Buck (1810), 2 Taunt. 302 : Burton 
r. llughos (1824), 9 Moore, C. P. 334 ; Taylor r. Haygarth 
(1844), 8 Jur. 135 ; Whitehead v. Harrison (1844), 0 Q. B. 
423 ; Bridges v. Hawkesworth (1851), 21 L. .T. (.). B. 75 ; 
White V. Mullet! (1851), 0 Exch. 713 ; Ancona t\ Murks 
(1802), 7 H. & N, 080 ; Chowne y. Baylls (1802), 31 Beav. 
35] ; R. V. (iardnor (1802), JjP. &r (Ja. 243 ; Buckley v. 
Gross (1803), 3 B. & S. 560 ; Williams v. Williams (1863), 
33 Beav. 300 ; Wentworth v. Lloyd (1801), 10 H. L. Cas. 
589 ; Bourne v. Fosbrooke (1805), is C. B. N. S. 515 ; 
Taunton J‘etn. (1809), 21 L. T. 109 ; Mussainmat Snndar 
7\ Mnssammat Purbuti (1889), 5 T. L. R. 083 ; Keighley, 
Maxted V. JJuranI, [1901] A. C. 240; Eastern Construe* 
tJon Co. V. National Trust Co. Ac Hchrnldt, [1914] A. C. 
197 ; Daniels r. Rogers, [1918] 2 K. B. 228 ; Smith v. 
O. W. Ry., [1921] 2 K. B. 237, 

680. .]— Whore articles, forming an 

entire set, e.ff. diamonds in the form of a diamond 
necklace, have been taken from the owner’s custody 
without his knowledge, & a paH of the set is proved 
to have been in deft.’s possession shortly after they 
wore taken, & he cannot give any satisfactory proof 
of the mode in which they came into his possession : 
—Held : a jury, in an action of trover, may fairly 
be directed to presume that the whole set came to 
deft.’s hands ; the full value of all the articles 
lost is a prop(T measure of damages, — M ortimer 
V. Cradock (1843), 12 L. .1. C. P. 166 ; 7 Jur. 45. 

681. .]- -[Where] a man, . . . having 

converted property, refused to produce it, that its 
exact value may be known, he is liable for the 
greatest value that such an article could have 
(ScRUTTON, L.J.). — Goldman v. Hill, [1919] 1 
K. B. 443 ; 88 L. J. K. B. 491 ; 120 L. T. 412 ; 
35 T. L. R. 146 ; 63 Sol. Jo. 100, C. A. 

682. Cargo wrongfully sold by master — Cost price 
of cargo — With freight paid.] — In consequence of 
damage, the vessi‘1 put into B., k, under advice 


the captain sold the cargo <fc repaired the vessel, 
& came home. The jury found that the sale was 
unnecessary. Damages were composed of the 
cost price of the cargo here, & the amount of freight 
actually paid : — Held : a reasonable estimate. 

The captain, acting bond fide in the course of his 
employment, but under a mistake, the effect of 
circumstances or authority, has been guilty of an 
act amounting to a conversion. His act was not 
so ttUra his employment as to be without the scope 
of his authority ; for though acting under a 
mistake, he meant to act under liis authority. I 
cannot find any circumstances to sever the owners 
from the captain ; & I think that tlie act amounts 
to a conversion against the owner (Wilde, O.J.). — 
Ewbank V. Nu™no (1849), 7 C. B. 797 ; 13 
Ij. T. O. B. 94 ; 137 E. R. 316 ; sub nom. The 
Triton, Ewbank v. Nutting & Hoard, 4 L. T. 
621. 

Annotations : — Refd. Notara v. Henderson (1872), L. R. 
7 Q. B. 225. Mentd. Coulthnrst u. Sweet (1800), L. R. 1 
C. P. 019 ; Weir v. Boll (1878), 3 Ex. D. 238 ; Wagatafl 
V. Anderson (1880), 5 C. P. D. 171 ; I’rager v. Blatspiol 
Stamp Sc Hoaeock, [1924] 1 K. B. 600. 

583. Sale price of goods — Delivery to purchaser 
frustrated by conversion.] — Pltf. purchased cham- 
pagne lying at deft.’s wharf at 14s. per dozen, & 
resold it at 21s. to the captain of a ship about to 
leave England. Defts. refused to deliver the wint* 
&, pltf. was unable to fulfil his contract, champagne 
of a similar quality not being procurable in the 
market. Defts. had no knowledge of the sale, or of 
the purpose for wliich pltf. required delivery of the 
champagne. In an action for the conversion : — 
Held : pltf. was entitled, as damages, to the price 
at wdiich lie liad sold the champagne. — France v. 
Haudet (1871), \j. R. 6 Q. B. 199 ; 40 J. Q. B. 
121 ; 19 W. R. 622. 

A tinotaiions : —RelA. Horne v. Mid. Ry. (1873), L. R. 8 
C. P. 131 ; Tbo Star of India (1870). I P. D. 460 ; Johnson 
V. Hook (18H3), 31 W. R. 812. Mentd. Attenborough v. 
JiOndon & St. Katherine Docks Co., Attenborough v. 
Same (1878), 20 W. Jt. 583. 

584. Amount realised by sale of goods.] — The 

regi.stered proprietor of the copyright in a book, 
to whom a special action on the case against an 
infringer is given by Copyright Act, 1812 (c. 45), s. 
15, is also entitled to bring an action against him 
under sect. 23 in detinue for the copies of the book 
retained, & also in trover for damages arising from 
the wrongful conversion. The measure of damages 
will be the total amount realised by the sale of the 
books. — Muddock v. Blackwood, [1898] 1 Ch. 
58 ; (i7 L. J. Ch. 6 ; 77 L. T. 493 ; 46 W. R. 160 ; 
14T. li. R.43; 42 Sol. Jo. 46. 

ii. At Time of Conversion. 

585. General rule.] —Mercer v. Jones, No. 621, 
post. 


poBSCBslon of B. Bho was levied upon 
under an execution iasued on a 
Judgment recovered hy deft. agaliiBt B. 
Sc wafl delivered to deft. In BcttJenicnt 
of tho debt Sc ooets ; — Held : pltf. uas 
entitled to recover ogainfit deft, the 
value of tbo mare Sc damages for her 
detention. — Garden v. Neily (1898), 
31 N. S. R. (19 R. Ac G.) 89.— CAN. 

h. .] — JORDIHON r. Ross 

(N. W. T.) (1907). 6 W. L. R. 388.— 
CAN. 

k. .] — Lamb 7\ Kincaid (1907), 

38 S. C. R. 616.— CAN. 

l. .1 — Lamb r. Thompson (1913), 

24 W. L. R. 404.— can. 

m. .] — Deft, held certain sharcFi 

in trust to secure a debt duo to 
pltf. by P. On pltf. demanding the 
shares he learned deft, had delivered 
them back to P. over a year before : — 
IhM : tho damages recoverable by 


pltf. wore tho value of the shares at 
the date of his domaud, not at the date 
deft. parle<l with them. — B tanton 7). 
WOLVIN, [1920] 3 W. W. R. 399.- - CAN. 

n. Full value of land.] — In trover 
for a deed passing a fee simple, the jury 
can only give the full value of the laud 
at or after tho conversion, as damages. 
—Burr v. Munro (1839), 0 O. S. 57. — 
CAN. 

o. Dainages in excess of value of 
property.] — M. having sold produce, & 
received notes In payment, refused to 
give up tho property. In trover, the 
Jury gave £25 damages over tho actual 
value of the property, which they at 
the same time estimated too high : — 
Held : deft was not entitled to a new 
trial for tbo excesb of value allowed, but 
It was granted, on the ground of tho 
£25 damages, on payment of ooste. — 
Gowland V. Meade (1867), 6 C. P. 


353.— CAN. 

p. Not nrocssarily 7mlue of goods.] 
— The measure of damages in trover 
was not nocossarlly the value of tho 
goods. — O’Toole v. Wallace (1883), 
10 N. S. R. (4 R. & Q.) 257.— CAN. 

(I. Amount realised by sale of con- 
verted goods not actual value .] — 
Canadian National Ry. Co. v. 
Marshall (Saak.), [1923] 4 D. L. R. 
952. — CAN. 

PART III. SECT. 8, SUB-SECT. 1.— 
C. (b) ii. 

685 I. General rule.] — In trover the 
principle of law (though not an in- 
flexible one) is, that the jury can give 
no moi*e damages than tho value of the 
goods at the time of the conversion. — 
Morton & MoGhee v. MoDowell 
(1850), 7 U. C. R. 338.— CAN. 

686 ii. .] — Tho measure of 
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586. In an action for the conversion of 

goods of which pltf. has the immediate right of 
possession, the true measure of damages is the full 
value of the goods at the time of the conversion. 

Pltf. had certain looms in deft.’s mill, & de- 
manded possession of them, deft, having no right 
to detain them. Deft., however, having obtained 
a judgment against pltf. in the county ct., in 
respect of wluch he would bo entitled to issue 
execution against him on the next day, refused to 
deliver them up ; & the looms were taken in exe- 
cution on the following morning, & sold. In an 
action for this wrongful conversion : — Held : the 
liability of the looms to the county ct. process, & 
the fact that by the wrongful seizure plbf.’s debt 
was apparently satisfied, were not circumstances 
which the jury could take into consideration in 
estimating the damages. — Edmondson v. Nuttat.i. 
(1864), 17 C. B. N. S. 280 ; 4 New ilep. 360 ; 34 
L. J. C. P. 102 ; 13 W. R. 53 ; 144 E. K. 113. 
Annotations : — Apia. JolmHOn V. li. & Y. Ry. (1878), 3 

/.'"/F'tP* BniiHiiieod n. Harrison (1871), L. 11. 

o C. 1 . 584 ; Underwood v. Bank of Liverpool, Same t\ 

Barclays Bank, [1921J 1 K. B. 775 : Lloyds Rank r. 

Okart^cd Bank of India, Australia & Cliiua (11128), 97 

L. J. K. B. 609. 

587. At subsequent time — Discretion of jury.] — 

In trover, the jury are not limited to find as 
damages the mere value of the property at the 
time of the conversion, but they may find as 
damages tlio value at a subsequent time, in their 
discretion. — G bf.uning v. ’'Vilkjnson (1825), 1 
O. <Sc P. ()25 ; 171 E. R. 1344, N. P. 
AnnoMitms^-Diatd. .Tohnson v. Hook (1883), 31 W. R. 

812. Dbtd. Bold V. Fairbanks (1853), 13 C. B. 692. 

588. .] — Reid v, Faiubanks, No. 481, ante. 

^ 589. ,] — Pltf. warelioused hops with defts. 

The warehouse rent not being paid, defts., on 
duly 7, sold the hops to R. On July 20 R. sold 
them back to defts., who, on the same day, sold 
them to L. On Aug. 10 Ij. sold them to K., who, 
on 8ept. 20, removed them from defts.’ ware- 
Jiouse, where they had remained up to tliat time, 
not having been removed by any of the purchasers. 
None of these sales was in market overt. A letter 
was sent by defts. to X)ltf. on July 5, giving him 
notice of their intention Id sell, & a second lett(‘r 
was sent on July 22, informing pltf. of the sale, 
enclosing a cheque for the balance of the purchase- 
money after deducting the warehouse rent. Pltf. 
never received either of these lettei's. In an action 
to rccoVer damages for the conversion of the liops : 

Held : the measure of damages was not to be 
restricted to the value of the hops on July 7, but 
was their value on Sept. 20, when I\ . removed them 
from defts.’ warehouse. — J ohnson v. Hook (1883), 

1 Cab. & El. 89 ; 31 W. R. 812. 

590. Where no special damage.] — Special 
damage may be recovered in trover if laid in the 
declaration. Therefore, where, in trover for a 
horse, it was laid as special damage that pltf. was 
obliged to hire other horses, aemble^ the amount of 
dam ages should be the value of pltf.’s horse when 


taken & the sum ho j^aid for hire, deducting what 
would have been the expense of keeping his own 
horse for the time. 

In cases of trover, whore no special damage is 
laid, the value of the article at the time of the 
conversion is the measure of damages (Pfake. B.). 
—Davis v. Oswetx (1837), 7 C. & P. 801; 173 
E. R.351,N.P. 

Annotations: — Consd. Held v. Fairbanks (1853), 13 C. B. 

692. Refd. Bodley v. Boynolds (1846), 8 Q. B. 779. 

591. Where offer by defendant to restore.] — 

In trover, the conversion jjrovcd was a refusal to 
deliver upon demand ; but it was also proved that 
after writ issued deft. ofTei'ed to return the chattels ; 
which offer was then declined : — Held : the 
measure of the damages was the value of the 
chattels at the time of the conversion, & not 
tlie difference in their value between the time of 
the conversion & the offer to return. — Homer. 
0. Mallars (1858), 30 L. T. O. S. 241. 

592. At time of sailing of ship containing goods.] 
— Falk v. Fletcher, No. 128, ante. 

593. Sale by auctioneer after notice of claim by 
third party.] — An auctioneer has not merely thi‘ 
custody of goods entrusted to him for saU*, but also 
an interest in & possession of them, whether tlu' 
sale be on the remises of the owner or in X)ublic 
auction room. 

An auctioneer having been requested by A. to 
sell certain goods, agreed to do so at a warehous(‘ 
where they were stored by A. The day before the 
sale he received notice that B. claimed the goods, 
notwithstanding which he put them up for sale & 
returned to A. those not sold. B. having ])roved 
her right to th(‘ goods : — Held : tiie auctioneer 
was liable for tlie value of the goods returned to A., 
as well as of those sold. — Davi.s v. Artingstall 
(1880), 49L. J.Ch.609; 42L.T.507; 29W.R.137. 

594. Goods held by warehouseman for fraudulent 
vendor — Refusal of warehouseman to deliver to 
innocent purchaser.] — The owiic‘r of goods lying 
at a warelmuse was induced by the fraud of F. to 
instruct tlie warehouseman to transfer the goods to 
the order of F., & the goods wore accordingly placed 
at F.’s disposal. F. then sold the goods to an 
innocent purchas(‘r, who, before i)aying the price, 
obtained a statement from the warehouseman that 
he held the goods at. tlie jmrehaser’s order. On the 
diseov(‘ry of F.’s fraud the warehouseman rt'fuscd 
to deliver the g( )ods to the purchaser. In an action 
by the purchaser against the warehouseman : — 
Held : the warehouseman, having attorned to the 
purchaser, was estoxijied f rom im}>eachmg his title, 
the refusal to deliver was a conversion, & the 
measure of damages was the marked value of the 
goods at the dat.e of the refusal to deliver. — 
Henderson & Co. v. Williams, [1895] 1 Q. B. 
521 ; 04 L. J. Q. B. 308 ; 72 L. T. 98 ; 43 W. R. 
274 ; 11 T. L. R. 148 ; 14 R. 375, C. A. 

Annotations: — Distd. Farqubaraon r. King, [19021 A. C. 

325. Reid. Coinpania Navicra Vosconzada v, CdnirchiU 

& 81m, Same r. Burton, [1906] 1 K. B. 237. Mentd. 

Ilerdman v. WUeolcr, [1902] 1 K. B. 3G1. 


damages in ti-ovor is the value of lb 
property at the time of tlio (;oiivoi*aloj 
— ScoT'r r. McAlpixk (18.37), 6 C. P 

.102. — CAN. 

685 iii. .] — Busby v. WiNciiEfi 

ter (1888), 27 Ji. B. II 231.-0^ 

— Gallauhru r. Ket 
Co. (1912). 21 O. W. R. 090 

CAN 

^36 ; 3 O. W. N 
1430 ; 5 D. L. R. 188. — CAN. 

fixing damages fo 
^nverelon at the value of the goodi 
converted, the jury or judge acting ai 
a jury may fix the value at the time o 


the conversion or at any subBO(iuent 
time, in tlielr or his discretion. — Hogg 
r. Hknito Farmers’ Elevator Co., 
[1923] 2 D. L. R. 778 ; 33 Man. L. R. 
63 ; [1923] 1 W. W. R. 1303.— CAN. 

685 vil. .] — Tlio proper moasuro 

of damages for wrongful detention of 
property is the dlfferenoo between tlie 
value of the property when seized & 
Its value when restored. — Nunder- 
RAM Singh i’. Indkrchund Bogare 
(1865), Cor. 89.— IND. 

685 viii. .] — Ali.ianoe Bank of 

Simla v. Ghanandi Lal-Jaini Lal 
(1927), I. L. R. 8 Lah. 373.— IND. 

r. Or at subsegiient time.] — Pltf., an 
ex -soldi eiM’ho had enlisted in England 


& served with the British Expedi- 
tionary Foreo, claimed (inter alia) from 
defts. damages for the wrongful con- 
version by defts. of certain machinery 
& plant which they had seized & sold. 
A wrongful convc'rslon having been 
established : — Held : in the clrcmn- 
stancoB the proper measuie of damages 
was the value of the machinery at the 
time of conversion, but if pltf. had 
wished to carry on his business & had 
been obliged to purchase other 
machinery at a higher price to use in the 
place of that which had been taken 
difi'eront considerations would have 
applied In assessing the damages he had 
sustained. — K tdd v, McRae (1021), 23 
W. A. L. R. 98.— AUS. 
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Sect 3. — Remedies : Svb-secl. 1, C. (c), (d), (c) & (/).] 
(c) Nominal Damages. 

595. Insurance policy — On non-insurable life — 
Payment ex gratia by Insurance company.] — A. 

effected an insurance on the life of B., & after an 
act of bkpcy. assigned the policy to 0., who wa? 
aware of A.’s circumstances af. the time. On the 
death of B. it was discovered that his life was not 
insurable. On a memorial presented by A. to the 
CO., they ordered half the sum for which B.’s life 
was insured to be paid as a gratuity, which O. 
received, & the policy was then cancelled, & 
remained in the hands of their officer. In an action 
of trover brought by the assignee of A. against C. 
to recover the value of the policy : — Held : he 
was only entitled to the parchment on which the 
policy was written, & not. to tlie sum paid by tlie 
CO. to 0., as it was a mere gratuitous & voluntary 
paymemt. — Wills r. Wells (1818), 8 Taunt. 264 ; 
2 Moore, C. l\ 247 ; 129 E. R. 385. 

AnrtnidlUm : — Distd. Bavins & SiintJ v. London & South 

Western Bank, 111)00] 1 Q. B. 270. 

596. Where no evidence of value of goods.] — 

('ase for an injury done to iiltf.’s reversionary 
interest in land, by rutting carrying away 
branches of trees gi’owing there. Second count 
in trover for the wood carried away. Pltf. proved 
that deft, carried away some branches of the trees, 
but gav(‘ no evidence of the value : — Held : he was 
entitled to nominal damages on the count in 
trover. — Co'rrFiuLL v. Hobby (1825), 4 B. & V. 
465 ; 6 Dow. <fe By. K. B. 551 ; 3 L. ,T. O. S. K. B. 
270; 107 E. R. 1133. 

JnnoUdinn ;--Refd. Strother v. Barr (1828), 5 Blug. 130. 

597. Goods restored by defendant.] — Deft., a 
slierifT, wlio held goods taken in execution, de- 
livered tliem to pltfs., assignees of a bkpt., after an 
Mction of trover had been commenced by them. 
Pltfs. accepted the goods without condition ; — 
Held : they could not recover in the action more 
than nominal damages, at all events, not without 
alleging spt'cial damage in the declaration. — 
Moon v. Raphael (1835), 2 Bing. N. C. 310 , 1 
llodg. 280 ; 2 Scott, 480 ; 5 1;. J. 0. P. 40 ; 132 
E. R. 122. 

.IvnotntumK : — Distd. Bodlcy v. Boynokls (1840), 15 L. .T. 

g. B. 219. Consd. Iklmondson o. Nuttull (1864). 17 

a B. N. S. 28 U. 

598. .] — Phossfjeld v. Such, No. 500, af?/e. 

— .J-- See, also, Bailment, Vol. HI., p. 78, 

So. 108. 

599. Goods retaken by vendor from purchaser — 
Before delivery complete.] — Deft, sold to pltf. a 
( lock upon a month’s trial. After it had been 
up eleven days, deft, came in the morning before 
})ltf. was up, &, under the pretence of repairing it, 
took it away. Pltf. saw him in the evening, & 
asked liim to return it, & why he had taken it 
away, lie said, “ Because I supplied the clock in 
the shape of a casli transaction, & I will not bring 
it back until I have my money ” ; — Held : this, 
coupled with a letter from pltf.’s attorney, requiring 


him to deliver up the clock, was evidence of con- 
version in an action of trover ; & inasmuch as 
the delivery was not complete, & pltf. could not 
therefore be liable to pay for it, the jud^e who tried 
the cause was right in directing the jury to find 
nominal damages only. But aemble, even then, if 
it had been taken away in a very insulting or 
aggravating manner, the ct. might sustain a 
verdict for damages to the full amoimt of the 
article. — Davies v. Mitchell (1846), 1 New 
Pract. Cas. 588 ; 8 L. T. O. S. 193. 

600. Goods deposited as security for loan — Sale 
before day conditioned — No intention to repay 
loan.] — Johnson v. Steak, No. 490, ante. 

{d) Special Damage. 

601. Whether awarded.] — In trover, damages 
may be given in respect of special damage, besiiles 
the value of the goods converted, if special 
damage be laid in the declaration. As where, in 
trover for carpenter’s tools, special damage was 
laid in respect of pltf., a carpfmter, being hindered 
from working. — Bodley v. Reynolds (1846), 8 
Q. B. 779 ; 15 L. J. Q. B. 219 ; 7 L. T. O. S. 61 ; 
10 .Tur. 310 ; 115 E. R. 1006. 

Annotaiions : — Consd. Franije i\ Qaiidet (1871), L. R. 6 

Q. B. 199. Refd. Wood u. Bell (1850), 6 K. & B. 772. 

602. .] — Although pltf., in a suit for an 

injiu'y done, really has a right of action against 
deft., the jury are entitled to look at all the 
circumstances of the case, & at the conduct of 
both jiarties. if they think that in going on with 
the action pltf. has acted in an obstinate & per- 
verse manner, they may take that into considera- 
tion when estimating the damages. 

A party delivered to a railway co. certain goods 
to carry from A. to B., paying tlio caiTiage, to bo 
delivered to a party thoin*. Part of the transit 
was eff(‘ct.ed hy another railway co., whicli refused 
to deliver up the goods to the consignee without 
payment of an additional spccificki sum ; but an 
action having been threatened against the con- 
tracting co., an offer was made to d(‘liver them 
up without that payment. The action was, how- 
ever, persevered in, pltf. declaring against the co. 
as carriers, with a count in trover foi* the conver- 
sion of the goods, subsequently to which they 
were given up in a damaged state : — Held : the 
additional sum demanded for the goods was not 
the measure of damage. 

Qu. : whetlier pltf. was entitled to recover for 
deterioration of, & damage done to, his goods 
wliile detained by the co., or for loss of profits 
arising from his being deprived of the use of them 
during that time ? — Davis v, London & North 
Western Ry. Co. (1858), 32 1.. T. O. S. 148; 
4 .Tur. N. 8. 1303 ; 7 W. R. 105. 

{e) Interest on Valve of Goods. 

See Civil Procedure Act, 1833 (c. 42), s. 29. 

603. Whether recoverable — Discretion of jury.]— 

In trover for a bill of exchange, the jury may, if 


PART III. SECT. 3. SUB-SECT. 1.™ 

C. (0). 

t. Debts of intestate paid.] — In trover 
by an administrator, when It appeared 
that d(dt. had appropriated goods of 
fnU'state, hut had paid debts of Intes- 
tate to the amount of the value of 
huoh goods, which, however, was not 
pleaded : — Held : after verdict, for 
defi ., that pltf. was entitled to a verdict 
for nominal damages, as such payment 
was not admissible as a bar. — Siiip- 
AiAN V. Shipman (1856), 5 C. P. 358. — 
CAN. 

a. Detention of goods for few days.] 
--Stimson V. Block (1885), 11 0. R. 
96.-~CAN. 


b. Threshers* Lien Act — Seizure of 
grain threshed — Excessive claim 
seizure .] — Delbridcik v. 1^(7KERSGull 
(S ask.) (1912), 21 W, L, R. 285.— CAN. 

0 . Raft of lumber taken j) 08 session 
of wis(aAY.]-'MArKENZTK v. Scotia 
Liimdkii & Shipping Co., Ltd. (1913), 
12 K. L. R. 464; 11 D. L. R. 729.— 
CAN. 

PART in. SECT. 8, SUB-SECT. 1.— 

c. (d). 

d. Ta)8s of profits.] — In an action of 
trover for a vessel : — Scmble : the loss 
of profit may be recovered. — B rown 
V. Bkatty (1874), 35 U. O. R. 328.— 

CAN. 


e. .] — Trees cut hy loeatee under 

the Free Grant & Homesteads Act, 
in the actual pro( 3 ess of cultivation, 
were sold to pltf., a mill owner, & were 
seized by defts., the timber licensees, 
who also had a mill, & were taken by 
them thereto & cut up Into lumber. 
It was proved that pltf. could not get 
other logs at that season of the year : — 
Held : pltf. was entitled to the loss of 
profits sustained by him by being 
deprived of cutting the logs Into 
lumber at his mill. — Cocjkburn v. 
Muskoka Mill & Lumber Co. (1886), 
13 O. R. 343.— CAN. 

t . .] — McIvor r. Statnbank 

(1869), 6 Mod. 70.— IND. 
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illoy think fit, include the amount of the interest 
in the damages, & this although there is no 
mention of interest in the declaration, & no special 
damage laid. — Paine v. Pritchard (1827), 2 
C. & P. 558 ; 172 B. R, 2.53, N. P. 

604. Effect of delay in bringing action.] — 

A shipload of timber having been consigned to 
defts., the consignor sent the bill of lading & 
other shiiiping documents, & also a bill of exchange, 
to pltfs., in pursuance of the usual course of 
business between him & them, to cover certain 
advances which they from time to time made to 
liim. Pltfs. placed the shipping documents & bill 
of exchange relating to the cargo of timber in the 
Jiands of agents, who acted between pltfs. &> defts. 
The agents, at the request of pltfs., forwarded the 
documents to defts., in order 1o liavo the bill of 
(‘xchange accepted by then). Shortly afterwards 
defts. informed the agents that the cargo was 
thoroughly out of condition, & that they could 
not take it in its then state. The agents replied 
that, unless defts. returned the bill of exchange 
accepted, they ought to send back the shipping 
documents. This defts. declined to do, as they 
liad paid part, of the freight, & intended to take 
poss(‘Ssioii of the cargo, fjater on they stated 
that they had been compelled to remove the cargo 
under the rules of the dock co., but that, if the 
ag(‘nts would repay them the freight & certain 
eJiarges and their profits on a portion of tlie cargo 
which they had sold, they w'ould return the docu- 
ments. The agents reidied that the matter must 
l)e left in the hands of pltfs., the owners of the 
cargo. D(‘ftH. then rt‘tui*ned to the agents the 
bill of exchange unaccepted, but retained the bill 
of lading as security against freight A charg(‘S. 
'riiey offered to yield up the bill of lading on the 
freight & charges being refunded. Thereupon 
j)ltfs. commenced an action against defts., asking 
that they might be ordered to accept & d^^liver 
up the bill of exchange ; & that it might be 

declared that, until such acceptance <fc delivery 
deft s. were not entitled to retain the bill of lading, 
'they also asked for an injunction, a receiver, <fc 
damages. Owing to delay, caused by the fault of 
both paities, tht* action did not come on for 
liearing until about four years after its commence- 
ment :~~I[cl(l : defts. must pay damages, in the 
nature of interest, for keejiing pltfs. out of j^osses- 
sion of thf'ir goods ; the ordinary measure of such 
damages would bo 5 per cent, on the value of the 
cargo from the tim(‘ defts. wrongfully took posses- 
sion thereof ; but, having regard to tln‘ delay 
Mliich had occurred in bringing the action on for 
lu'aring, attributable no less to pltfs. than defts., 
J)alf damages, computed at the rate of 2} i)er 
cent, only, would be awarded. — Rew v. I^ayne, 
Douthwaite Co. (1885), 53 L. T. 932 ; 5 Asp. 
M. L. C. 515. 

605. .] — In an action in the Ch. Div. pltfs. 

claimed delivery of cargoes of guano, an injunction 
to restrain defts. from delivering otherwise than 
to ]dtfs., & the appointment of a receiver. Defts. 
who claimed the right to the cargoes, after the 
issue of the writ took possession of them under a 
consent order by wliich it was agreed that the 
receipt of the cargoes by defts. should be “ with- 
out prejudice to any question between the parties, 
& that they would keep separate accounts of their 
<‘xponditm*e receipts in respect of the cargoes, 
& abide by any order the ct. should make with 

PART in. SECT. 3, SUB-SECT. 1.-— 

C. (h. 

g. Sum pledged for goodfi.'\ — In 
on action for damagres for the de- 
tention of omamentfl pledged with 


respect to the cargoes.” An order for the appoint- 
ment of a receiver was afterwards made, & to the 
receiver when appointed defts. delivered the 
unsold cargoes & the proceeds of the cargoes they 
had sold . The action was defended on the ground 
that the cargoes were not the property of pltfs. 
At the hearing the Vice-Chancellor made a decree 
declaring that pltfs. were entitled to the cargoes, 
& that defts. were not entitled to reimbursement 
of any expenses, & directing an inquiry “ what 
damages had been sustained by pltfs. by reason 
of the detention of the cargoes by defts.” On 
appeal this House having rc'gard to the terms of 
the consent order varied the decree by declaring 
that defts. were entitled to receive out of the 
proceeds of the cargoes payment of all sums 
properly disbursed by them on account of freight 
& landing charges, & otherwise affirmed the 
decree. Upon the inquiry as to damages the 
chief clerk found fhat the detention began on the 
arrival of the cargoes respectively at their ports 
of discharge, & computing the damages on the 
princiiile that llie illegal detention continued until 
the decree of the Vice-Chancellor, allowed interest 
at 5 per cent, upon the proceeds of the cargoes 
until t;he decree, less the inten^st gained in ct. &> 
paid in by the rectiiver. Upon a summons to 
vary the chief clcTk’s certificate : — Held : after 
the ord(‘r for the' appointment of a receiver the 
cargoes were in tlie possession of the ct. & any 
damages suffered by pltfs. wi're due to the law’s 
delay & not to any wrongful act of defts. ; interest 
at 5 per cent, ought therefore to be allowed until 
the order for the appointment of a receiver but 
not after.- -Peruvian Cuano Co. v. Dreyfus 
Brothf:rs <fc (’o., |18f)2] A. C. Ififi ; 01 L. J. Ch. 
749 ; sub nom, Dreyfus Rhothers v. Peruvian 
Guano Co., Peruvian Guano (’o. v. Dreyfus 
Brothers, 00 Ij. T. 536 ; 8 T. L. H. 327 ; 7 Asp. 
fd. D. C. 225, H. J.. ; varying (1889), 43 Ch. D. 
310. C. A. 

AunutaUons : Refd. PMUip^i v, Homfray (1890), 44 Ch. D. 

094 ; Dakbhina Mohiui Koy r. Sarodu JMohnn Roy 

(IH9a), 9 T. L. R. 682 ; Ec A. IL (No. 2), LIOOO] 2 Q. B. 

4 20 ; Cowper v. Lai^er, [1003] 2 (]h. 337. Mentd. 

Marlin v. Price, [1894] 1 ('h. 270 ; Pholfor v. City of 

London Electric Litfhlinp: (.'o., Mciix'b Brewery C'o. r. 

City of London Electric liifihtinpr Co., [18961 1 (^h. 287 ; 

Leeds Indnstrial Co-op. Hoc. v. Black, [1921] A. ('. 861. 

(/) Deduciioiis Allowed. 

608. Money expended on goods by defendant 
Without authority.] —In trover deft, cannot justify 
de taining goods till mt>ney laid out ux>on them 
without authorit y is paid. But it. may be deducted 
in damages. — Stone v. J.<tn(jwooi> (1725), I Sira. 
051 ; 93 B. R. 759. 

607. Maintenance of animal seized damage 

feasant — Wrongful seizure.] —If the owner of tlie 
freehold seize an animal which has done damage' 
to the freehold, but which has ce*a.sed doing so, A 
it bo not necessaiy to detain the animal to ji re vent, 
furtlier damage, & the owner of the froohohl 
de'tain tho animal & fee*d it feir seve'ral elays, 
then sell it for its full value', the owner of the 
animal is entitled in trover to re ‘cover the full 
value of the animal, without any deduction for 
tho feeding, as the owner of the freehold seized 
tho animal in his own wrong. — Wormer v. Biogs 
(1845), 2 Car. & Kir. 31. 

608. Seizure under wrongful execution — 

Expenses Incurred by sheriff.] — Where a sheriff 
seizes & sells goods under an execution & it after- 

.lADAVjt (1808), 5 Bom. 0. C. 140.— 

IND. 

h. Cost of carriage .] — Iii an action 
for the wrongful conversion of corialu 
tiirilier, pllf. claimed to recover ab 


deft, which deft, has wrongfully con- 
verted to his own use, the nieahuro of 
damages is tho value of ornaments, 
less the sum for which they have been 
pledged. — H abam Kasatu v. Coma 
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Sect. 3. — licmcdies : Sub-secl. 1, C. (/), {g) <St (/i) 

i., ii.j iii.j iv., v., vi,, vii. 

wards appears that the sheriff was not warranted 
in levying on the goods, in consequence of which 
an action of trover is brought against the sheriff, 
the jury, in estimating the damages, may deduct 
the costs & expenses necessarily incurred by the 
sheriff in bringing the goods to a sale. — C larke v. 
Nicholson (1835), 1 ('r. M. A: iC 724 ; 3 Dowl. 
454 ; 1 Gale, 21 ; 5 Tyv. 233 ; 4 L. .T. Ex. 66 ; 
149 E. R. 1272. 

Annotahon : — Befd. Peruvian Guano Co. u. Dreyfus (1^87), 
fl892] A. C. 170, n. 

609. Goods of bankrupt sold by auctioneer — 

Money In respect of rent & expenses of sale.] — 

In an action of trover by the assignees of bkpt. 
against an auctioneer who sold bkpt.’s property, 
the auctioneer should be allowed any sum that he 
has i)aid for rent, also a reasonable sum for the 
expenses of the sale, but not any part of the 
expense of removing the goods from tlie premises. 
- — Grimsuaw V. Attejiwku. (1837), 8 C. & P. 6 ; 
173 E. ll. 375. 

610. Payment for work ordered by plaintiff.] 

— Deft, converted ceiiain jaj)anned skins of pltf., 
whereupon pltf. brought trover ; after action, 
deft., without pltf.’s request, jiaid the japanner 
the costs of ja]umning them. The ja])anning 
being done upon pltf.’s orders ; — Held : ])ltf. was 
entitled to recoveu* the full value of the goods in 
their jai)anned stat(‘, Si deft, was not entitled to 
deduct the sum he had ])aid the japanntT. — 
Salmon v. lIoumTZ (1854), 23 Jj. T. O. S. 77. 

611. Money due from principal to agent — Goods 
sold by assignee of agent— Action by principal 
against assignee.] ~Wliei*e a factor having no 
specific authority to sell or pledge Ins principal’s 
goods deposited them with another as a security 
for an antecedent debt, Si h<‘ sold them, the latter 
was liable to the principal in trover under 6 Geo. 4, 
c. 94, s. 3.- Taylor v. Truman (1830), L. & 
Welsh. 184 ; Mood Si M. 453. 

612. Money expended in satisfaction of distress — 
By defendant.] — In trover to recover the value of 
cert/ain goods claimed by deft. Si verdict for jdtf., 
the former will, upon motion, be allowed to reduce 
the damages by a certain sum to which the goods 
were liable. Si for which a distress was levied upon 
them. — Plevin v. Henshall (1833), 10 Ping. 24 ; 
2 Dowl. 743 ; 3 Moo. & S. 403 ; 2 3., J. G. P. 253 ; 
331 E. R. 834. 

Avnotation : — Refd. Uncl('r>\ood r. Bank of Liveri)Ool, 
Hnrae v. Jiarclays l^ank, [1924] 1 K. B. 77'>. 

{g) Effect of Beiurn of Goods. 

613. Mitigation of damages.] — Rutland’s 
(Countess) Case (3 597), Moore, K. B. 266 ; 
1 Roll. Abr. 5 ; 72 E. R. 571. 

JvnoUtiwm : — CODSd. Evans v. Ia'vvcs (1835), 3 Dowl. 819 ; 
Edmonson v. Nut tall (1801). 17 C. B. N. H. 280. Befd. 
Tjemason A' Dickson’s Cafo (1020), I’oph. 189 ; Moon v. 
l(apho<*l (1835), 2 Scott, 489 ; Hcald v. (’arey (1852), 21 
L. J. C. 1\ 97 ; nenimlng: v. Hale (1859), 7 C. B. N. S. 
487. 

614. Damages lor Injury to goods.] — If tlie 
sheriff take the goods of one man under an execu- 
tion against the goods of anotlier person, & 
restore them before a suit commence, yet an 
action of trover can bo maintained against liim. 
Si if any of tlic goods are damaged by tlio omission 
of some act which the owner would have done if 

dninaffes the market value of the 
limhor at tiie town of Ilonpoon, to 
Avldeli it was helnff eoiiveyed at the 
time of the conversion; — Held: the 
cost of oanlaffo to Itanjaroon from tlio 
Tilaeo wlioro the WTonpful conversion 
occurred must ho deducted. — B ombay 


the sheriff had not seized the goods, the sheriff is 
liable to answer in damages for that injury. — 
Robinson v. Walker (1824), 2 L. .T. O. S. K. B. 144. 

615. Difference in value between conversion & 
return.] — In detinue for scrip shares, whore it 
appeared that, after action brought & before 
verdict, the scrip had been delivered up to pltf. : — 
Held : the jury miglit, as a measure of damages, 
take into consideration the difference in value of 
the scrip shares between the time of the demand 
& refusal. Si the time of the delivery of them to 
pltf., Si in such case the jury might tind the facts 
specially & confine themselves to an assessment 
of damages for the detention. — ^Williams v. 
Archer (1847), 5 C. B. 318 ; 6 Ry. & Can. Cas. 
289 ; 17 L. J. C. P. 82 ; 136 E. R. 899, Ex. Ch. ; 
'previous proceedings^ sub nom. Archer v. Wil- 
liams (1846), 2 Car. & Kir. 26, N. P. 

AnnotcUiona : — Consd. Phlllipfl v. .Tonos (1850), 15 Q. B. 

859. Distd. Edmonson v. Nuttall (1861), 17 O. B. N. H. 

280. Consd. Serruo v. Noel (1885), 15 Q. B. D. 549. 

Expld. 'WllUamB v. I’ccl Blvor Land bi Mineral Co. (1886), 

55 L. T. 689. Refd. Wilkinson v. Verity (1871), L. U. 6 

C. P. 206. 

«SVc, also. Nos. 597, 598, ante; Nos. 031-641, 
post. 

{h) Particular Instances. 
i. Goods Subject of Bailment. 

See, generally, Bailment, Vol. III., 3>p. 111-111, 
Nos. 357, 370-375. 

Goods hired .] — See Bailment, Vol. III., pp. 97, 
98, 99, Nos. 262, 207, 274. 

Seizure of goods by sheriff — After notice of bank- 
ruptcy of hirer .] — See Bankrupi’CY, Vol. V., p. 825, 
No. 7005. 

Goods stored in other than agreed place — Damage 
to goods .] — See Bailment, Vol. 111., p. 77, Nos. 
161-163. 

Misdelivery of goods.]— -S'rc Bailment, Vol. III., 
p. 78, Nos. 165, 108. 

ii. Goods Distrained. 

See, generally, Distress, Vol. XVIIl., pp. 308- 
395, Nos. 1090-1370. 

616. Where possession of landlord subsequently 
tortious — Action by trustee of bankrupt tenant.] — 
Cox V. Liddell, No. 456, ante. 

Sale of goods seized — Full value obtained— 
Nominal damages .] — See Distress, Vol. XVTIl., 
p. 389, Nos. 1296, 3297. 

iii. Fixtures. 

617. Amount recoverable — Value of fixtures.] — 

The tenant of leasehold premises assigned them 
by way of mtgo., & afterwards became bkpt. 
The lease contained a covenant to yield up all 
fixtures to the messuage belonging or to belong ; — 
Held : the fixtures did not pass to the assignees 
as goods & chattels in the possession, order, & 
disposition of bkpt. 

I think, therefore, that pltf. may maintain 
trover, & tliat the measure of damage is the value 
of the fixtures (Parke, B.). — IIitchman v. Walton 
( 1838), 4 M. & W. 409 ; 1 Horn & H. 374 ; 8 
L. J. Ex. 33; 3 50 E. R. 3489. 

AnnotaUona : — Consd. Walmsley v. Milne (1859), 7 C. B. 

N. S. 115. Refd. Weeton v. Woodcock (1839), 5 M. & W. 

143. Mentd. Doo d. Higginbotham v. Barton (1840), 1 1 

Ad. & El. 307. 

.] — See, also, Landlord & Tenant, Vol. 

XXXI., p. 211, Nos. 3506, 3500. 


BIJUM4H Th\ding Coupn. V. Mahomed 
Ally & Biwiah Co., Ltd (1878), 
I. L. R. 4 Calc. 116.— IND, 

PART III. SECT. 3, SUB-SECT. 1.— 
C. (g). 

j. W/frflicr dmnagea for deterioration 


allowed .] — In an action of trover, pltf. 
cannot recover damages for the de- 
terioration of the property contested, 
when it has been I'ctiirnod ; his remedy 
Is by special action. — Quatley v. 
Edwick (1835), 3 Ir L. Ilec. N. H. 
56.— IR. 
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iv. Sale of Goods, 

618. Sale by sherllT — Price at which goods sold.] 

— The price at which goods are sold at a sheriff’s 
sale is not necessarily the measure of damages 
in trover, if the sale bo wrongful ; but when pltf. 
is an assignee, as he must have sold the goods if 
they had come to him, juries are often induced to 
find a verdict for no more than the sum at which 
the sheriff actually sold. — W hitkhouse v . Atkin- 
son (1828), 3 C. & P. 344: ; 172 E. K. 449, N. P. 

Damage for failure to obtain best price.] — 

See Execution, Vol. XXI., p. 61.5, No, 911, 

Sale under Interpleader order — Subsequent with- 
drawal of party claiming —Damage caused through 
unnecessary sale.] — See Interpleader, Vol. 
XXIX., p. 484, No. 344. 

Sale under void bill of sale.] —See Bilt^ of 8alj^, 
Vol. VII., p. 141, No. 78.-). 

In action by buyer.] — See Sale of Goods, Vol. 
NXXIX., pp. 080, 081, Nos. 2072-2075. 

Letters. 

619. Nominal damages.] — C lendon v. Dinne- 
FOIU), No. 282, ayiie. 

620. Substantial damages.] — Deft, wrongfully 
cominunicatod to another ])erson a letter which 
liad been written by a third person to pltf. & which 
had got into deft.’s i)Ohsession, & ])ltf. brought an 
action to recover damages for the det<*ntion Ac 
conversion of the letter : — Held : pltf. could 
recover substantial damages, Ac not merely the 
value of the thing converted. — T hurston v . 
Ghaules (1905), 21 T. L. R. 059. 

vi. Netjoliahle Instruments. 

621. Bill of exchange — Amount of principal & 
Interest due — At time of conversion.] — In trover 
lor a bill of exchange, the damage's are to be 
calculated according to the amount of tlie princi))al 
A: interest due upon the bill at the tiiru^ of the 
conversion. — M jcrcer v. Jones (1813), 3 Cami). 
477 ; 170 E. R. 14.52, N. P. 

AmwtatinnH ;~Dbtd. Groeiiiiiff \i. Wilkinson (182'»). 1 G. & ]’. 

025. Refd. Held v. Fairbanks (1853), 1.3 C. B. (>02. 

Conditional written order for payment — Amount 
realised by conversion.] —>8ce Bankers, Vol. 111., 
p. 243, No. 093. 

vii. Valuabte Securities. 

622. Scrip — Loss sustained through detention.] — 

Where deft., after signing an acknowledgment that 
certain scrip had been “ lodged in his hands ” by 
pltf., Ac was to be redelivered to him on request, 
wrongfully detained the scrip for a considerable 
time, so that its market value liad been much 
diminished, Ac did not redeliver it until action 
brought, Ac where pltf. suffered loss by the detention, 
in tliis, that he was tliereby deprived of the means 
of i)a\ing up his deposits, which would have 


entitled him to claim an allotment of one liundred 
other shares : — Held : the damage was too remote, 
Ac pltf. could not recover. — Archer v. Williams 
(1846), 2 Car. Ac Kir. 20, N. P. ; subsequent pro- 
ceedings^ sub nom. Williams v. Archer (1847), 
6 C. B. 318, Ex. Ch. 

Annotation: — ^Refd. Duckworth v. Ewart (18G3), 2 n. & C. 

129. 

623. Stock — Loss sustained through fall in value 
~ -Substantial damages.] — Pltfs. having instructed 
their brokers to sell stock, the latter fraudulently 
deposited the certificate witJi the C. Bank. Pltfs. 
comnitmced an action for an injunction to restrain 
the transfer of the stock, Ac for damages for the 
unlawful detention. On a motion for an inter- 
locutory injunction, an order by consent was taken 
by which tlie bank undertook not to sell or deal 
with the stock until the trial or further order, Ac, 
pltfs. undertaking in tlie usual form to abide by 
any order as to damages in case the bank had siis- 
tairif'd any by entei’ing into their undertaking, tli(‘ 
CO. in wliich tlie stock was were restrained from 
permitting a transfer witliout the consent of jiltfs. 
The order was made without prejudice to any 
question. The action went on for soiik* montlis, 
after which the bank gave up tli(‘ir claim to tlu' 
stock, but declined to pay mor<‘ tliaii noniin.)! 
damages. l*Jtfs. accordingly brought the action 
on for trial on the (piestion of damages : —Held : 
pltfs. were entitled to substantial damages on 
account of tlie fall in the stock, the order having 
been obtain(‘d to i)revent a wrongful sale by the 
bank. — Williams v. 1*eel River JiANd Ac Mineral 
Go., Ltd. (1886), 55 L. T. 689 ; 3 T. L. R. 76, G. A. 
Annotations: — Consd. lVlU^nau Guano Co. v. DroyfUH. 

[J892J A. {\ IGG. Refd. Simmons v. London Joint Stock 

Bank, Little v. Loudon Joint Stock Bank, [1891j 1 Ch. 

270 ; Shaw v. HoUuud, [1900] 2 Ch. 305. 

Savings bank book —Amount of deposit.] -Stc 
Bankers, Vol. ill., p. 137, No. 111. 

viii. Doeumenis. 

624. Unstamped guarantee.] - In trover for an 
unstamped guarant<'e mutilated by deft., pltf. is 
entitled to such damages as he might hav<‘ 
recovered in an action on tlie guarantee.- — ^M'L eop 
V. M‘Giiie (1811), 2 Man. Au G. 326 ; Drinkwater, 
95 ; 2 Scott, N. K. 601 ; 133 E. B. 771. 

625. Insurance policy — On uninsurable life — 
Nominal damages.] —Wills v. Wells, No. 595, 
ante. 

626. Money received on policy.] —Here is 

an assignment executed for the benefit of creditors, 
expressed in the largest A most comprehensive 
terms pos.sible. Tla're can be no doubt that the 
legal interest in the instrument of assurance x)assed 
by this, & that an interest in the contract contained 
in the instrument passed in equity. Therefore 
in no point of view was tlie extrix. of the assignor 
entitled to receive the proceeds of the policy ; 


PART III. SECT. 8, SUB-SECT. 1. - 
C. (h) iv. 

k. Hcsalc hjj seller.] — Bit/, clauncd 
♦ 1,000 daiiiagrcs for taking A: convei- 
by deft, of fifty toiiH of timber. 
Deft, allegod he purchased from voudoi, 
who sold to pltf., & before tho pioperty 
had passed to him :~Hcld : idtf. was 
entitled to recover for thlity tons, 
that quantity having passed to him 
before It was sold tbo second time to 
deft, by tho original vendor. — H ayks 
JipCARTER (1884), 7 Nfld. L. K. 1.— 


PART III. SECT. 3. SUB-SECT. 1. — 
C. (h) vl. 

I. Measure of damaaea — Value oj Inll 
at nine of conversion.] — M* Donald v. 


Evkuiit (JS47), 5 N. B. 11. (.3 Kerr) 
609.— CAN. 

m. Damaffia for risk of ha- 

hiUty.] — In an action of trover for a 
paid bill of exchange, pltf. is eutillod 
to damages for tho risk of babllity, 
although tho bill was valneloss. — 
Dunnk V. 3’noiU'K (184G), Bl. D. A: 
Ohb. 128.— IR. 

PART III. SECT. 3, SUB-SECT. 1.— 
C. (h) vii. 

n. Deed of settlement.] — Lloyd v. 
Sadlier (18G1), 14 Ir. Jur. 1.0. — IR. 

PART III. SECT. 3, SUB-SECT. 1. - 
C. (h) viii, 

o. Value of goods.] — In an aelion 
of detinue, evidence was given that 


defts. liad detained from pltf. certain 
business papers & doeumenis. It was 
agreed that damages bhoiild boassobbed 
foj‘ the value of the goods. With the 
e.xcoption of a small amf>unt pltf. did 
not prove* any spceiul damage from 
the losb of the doeumeuts. The jury 
having anarded pltf. iiOO damages : — 
Hi Id : the damageb vere not unreabon- 
ai)lo. — 3’urnfr V. New Sourii Wales 
Mont de Bjktk Deposit & Invest- 
ment Co., Ltd. (1910), 10 C. L. II. 
039.— AUS. 

p. Jnabilify to obtain horses to culti- 
vate /arm.]- -In detinue for a deed : 
— Qu. : whether pltf. con i*ocover 
damages for having been prevented by 
the want of It from obtaining horses 
to cultivate his farm. — Wood v. 
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not in equity, because the assignment passed the 
equitable int-erest ; not in law, because the legal 
interest in the instrument passed. 1 think, there- 
fore, that, having received the money unlawfully, 
she is liable to an action for money had & received. 
Hut, independently of that, tii(‘ trustees, under the 
assignment, were entitled to have the instrument. 
Deft, wrongfully applies it to her own purposes ; 
she thus converts it to her own use. I tliink, 
therefore, that the amount which she receives is 
the measure of damag(*s, because, if pltfs. had had 
th(‘ instrument, they would have had no ditliculty 
in obtaining that amount (Cockhtthn, — 
Wat-son V. McLean (1858), E. B. <fc E. 78 ; 0 W. It. 
721 ; 120 E. It. L30, Ex. Ch. 

627. Assessment of value of each paper — Duty 
of jury.) ( 1 ) 1 f A . lias employed B. as his attorney, 

has paid his bill, A. has a right to have his papers 
delivc'red up to him ; <S6 it is no defence to an action 
of d(*tinue brought by A. against B. for B. to show 
that Ids London agent detains the papers, he having 
a lien on them as against B. for a balance of account 
for business done. 

(2) Tn an action of detinue for palmers, the jury 
must find the value of each paper separattdy ; & 
it is the duty of pltf. to prove th(* value of t.he 
articles lie sues for. — Anderson r. Passman 
(1835), 7 r. A 1\ 1U3 ; 173 E. K. 85, N. P. 

628. Proof by plaintiff of value of papers — Neces- 
sity for.J - Anderson v. Pashm an. No. 627, ante. 

ix. Other Cases. 

629. Goods wrongfully consigned — Sale of part 
by consignee.] — Where A, consigned the goods of 
B. to U., & C., without notice of the right of B., 
sold a part, & kept the remainder in his possession : 

Held : C. was liable in an action of trover by B. 
for the value of tla' goods that w'cre sold, as well 
as for those that remained in his ]iossession. — 
Eeatherstonhaugh o. Johnston (1818), 8 Taunt. 
237 ; 2 Moore, C. P. 181 ; 12U E. 11. 374. 

A tmoUition : — Refd. llarker v. FxirlonK, 11891] 2 Ch. 172. 

630. Conversion of tools — ^Tools used by defen- 
dant.] Cook v. IIartle, No. 548, ante. 


D. Practice and Procedure. 

631. Stay of proceedings — Delivery of goods — 
Payment of costs.] — ^A specific thing demanded in 
trover may be brought into ct. upon payment of 
costs. — Fisher v. Prince (1762), 3 Burr. 1363 ; 
97 E. U. 876. 

Annotationa : — Distd. Hutton v. Bolton (1782), 3 Doxig. 
K. B. /)9. Consd. Makinson v. Rawllnson (1822), 9 Price, 
460. Reid. Earle v. Holdemefls (1828), 1 Moo. & P. 254. 
Mentd. Bedreechund v. Klphinstone (1830), 2 State Tr. 
N. S. 379. 

632. .] — Watts v. Phipps (1767), 

Bull. N. P. 49. 

633. .] — In trover for a packet 

of letters, deft, was allowed to stay proceedings 
as to one of them, upon delivering it up & i>aying 
costs. — Earle v. IIoldernehh (1828), 4 Bing. 
462 ; 1 Moo. P. 254 ; 6 L. J. O. S. C. P. 68 ; 
130 E. 11. 845. 

Annotrition : — Refd. Wost v. Taunton (1830), 4 Moo. P. 79. 

634. Damages.]- -In trover tin* 

ct. will, on application of deft., stay i^roceedings 
on delivery of a portion of the goods 6 d payment of 
costs & any damage, & in the t*vent of pltf. refusing 
such terms, the ct. will permit deft, to deliver up 
the goods, pltf. to pay the costs inemred subse- 
quently to such delivery ; in the event of his not 
rt‘COVcring in respect of some other articles than 
those delivered up, or more than nominal damages 
in respect of those delivered up. — ^I ’eacock v. 
N 1 C 110 J.S (184U), 8 Dowl. 367 ; 4 Jur. 368. 

635. Goods damaged by defen- 

dant.] — Hoyden v . Batty (1741), Barnes, 3rd ed. 
284. 

Annotation : -Refd. Earlo V. HoldcmosH (1828), 1 ^loo. 
& P. 251. 

636. Special damage claimed.]- 

In trover, if the value of the thing be uncertain, oi* 
pltf. insists upon going for special damages, tlie ct. 
will not stay proceedings on delivery of the thing 
sued for & costs. — Whitten v. Fuller (1773), 
2 Will. Bl. 902 ; 96 E. H. 533. 

637. Question of damage dis- 

puted.]- -A rule granted to show cause why, on 
deft. d(‘]ivering up to pltf. a horse, for which h(‘ 
had brought trover, & paying his costs, all further 
proceedings should not be stayed, on an aflidavit 
that the animal was not in a worse state than when 


Bovadkn (1801), 23 L. C. 11. 400. - 

CAN. 

q. PaniiihUlH (Utiulxnu 

— 'IVovoi for paniplilfls. Ploa, iiol 
guilt V. On tlio pioduotiou of oiio of 
the piiniphlcts sued for at the trial, 
tho Jiulgo in the* county ct. dirwted 
that pltf. was not entitled to maintain 
the action because the pamphlet was n 
Hcoftlng & Indecent attack on Uhris- 
tlanity, ^ ordered a non-suit. On 
appeal /frW ; pltf. held proi)eit> 
in the inatorials compobmg the 
pamphletH, Independently of what was 
l)rlntod on them, & he would have a 
right to be indemulfled therefor. — 
Bui^eiiKU V. Shewan (1801), 14 C. P. 
119.— CAN. 

r. Ih’icntion of certificate oj title .] — • 
In an action for detention of a oer- 
t ill cate of title where no special damages 
aie claimed or proved, £100 damages 
uro exoosalve. — Hchroedkr v. Har- 
COURT (1886), 5 N. Z. L. 11. 220 (S. C.). 
— N.Z. 

PART III. SECT. 3, SUB-SECT. 1.— 
C. (h) Ix. 

t Whither tenant's share of grain 
available for tianuigcs — For loss of 
oumer'a cattle.] — Under a lease on the 
croi>-payment plan tlie tenant’s share 
of the grain was held not available In 
satisfaction of the owner’s right to 
damages for loss of the owner’s cattle 
of which the lessoo had possession 


under the teiiub of the leabc, 6i an 
at bn. clause In an agreement eolhderaJ 
to 1 in* lease was held not to enlarge the 
owner’s rights. — Banquk d’IIociie- 
T.vuA V. Hayden Sc Gillespie Kle- 
VAi'OH Co.. fl922J 1 W. W. H. 1054 ; 
03 1). L. K. 514 ; 17 Alta. L. 11. 277.— 
CAN. 

a. Sale of shares void vndrr bank 
ruptcy law — Amount received on sale.] 
— Wheiu an assignment before the 
date of a bkpey. is avoided l»y the 
official assignee, but the assigned 
property has Ihioii sold before tho date 
of the avoidance, tho moasm'e of 
damages is the amount leetdved on 
account of the sale. — Jic Waters, 
Er 21 . Hoduinh (1887), 6 N. Z. L. B. 
431 (8. C.).— N.Z. 

PART III. SECT. 3, SUB-SECT. 1.— D. 

b. Sufficiency of declaratimi, pica or 
replication.] — To a count m trover 
by members of a partnership, one of 
tho dofts. pleaded that the conversion 
comjduined of was a .seizure Sc sale of 
the goods of the firm by the other deft, 
under a writ of ft. fa. against one of 
the partners. Replication sotting up 
negligence in the solo whereby the 
goods realised much less than their 
value : — Held : bod on demun’er. — 
Lank v. Taylor (1866), 5 N. B. W. 
S. C. R. 84.— AUS. 

0 . .] — ^Whero in trover for bills 

of exchange, deft, pleaded a lion by 


agioemont, X: pllf. leplied a tende], 
without avenlngthat thobum tendered 
was Bulficient — IJtld : the replication 
was bad, on general demurrer. — 
UoNOKR r. Hutchinson (1842), 6 O. S. 
044.— CAN. 

d. .] Trover for 3,000 feet of 

oak timber Sc 200 bushels of wh(;at. 
Plea, that deft, was seised in fee of a 
certain close, & being so seised ho cut 
the said wheat Sc timber thereon 
growing, & afterwards, i-tc., delivered 
the same to A., to bo kept, Avho 
dellveied tliem to pltf., wherefore 
deft, took them out of his possession, 
e(o. : — Held : plea good. — Millard v. 
Kirkpatrh’Jx (1848), 4 U. C. R. 248. 
—CAN. 

e. .] In trover for a deed, an 

agreement that pltf. should deliver 
the deed to deft, to be returned on 
certain conditions, need not bo .specially 
pleaded, but would bo admissible 
either imder “ not guilty,” or ” license,” 
as it negatives the alleged wrongful 
conversion. — D owling r. Miller 
(1852), 9 U. C. R. 227.— CAN. 

f. .] — Tho replication of de 

injuria to a plea or lien in trover 
appears to have been In numemus 
cases treated as admissible. — Nicoixs v. 
Dunoan (1864), 11 U. C. R. 332.— CAN. 

g. Neceaaity to plead re-ddivery 

of goods.] — A redelivery of tho goods 
to pltf. ponding the suit, or after plea. 
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he came into the possession of deft., but in an 
improved condition, discharged, on cause shown, 
with costs. — MAKIN80N V, liAWLINSON (1822), 9 
Price, 460 ; 147 E. K. 151. . 

Annotation: — Re!d. Clondon v, Dinnoford (1831), 6 C. & P. 

13. 

638. .] — Proceedings by 

assignees of bkpt. against the sheriff for the value 
of goods of bkpt. improperly sold by him under an 
execution will nut bo stayed unless pltfs. agree as 
to the amount to be recovered. — Gibson v, 
Humphrey (1833), 1 Or. & M. 544 ; 2 Dowl. 08 ; 
3 Tyr. 588 ; 2 L. J. Ex. 234 ; 149 E. R. 510. 
Annotation : — Expld. Moon v. Raphael (1835), 2 Biiiff. N. C. 

310. 

639. Value of goods unascer- 

tained.] — In an action of trovc'r, where the value of 
the goods converted was not ascertained, the ct. 
refused to stay proceedings upon delivery of the 
goods to pltf. or payment of the value 1 hereof. — 
Tucker v, Wriuht (182()), 3 Ring. 601 ; 1 1 Moore, 
C. P. 500 ; 4 L. J. O. 8. C. P. 100 ; 130 E. R. 045. 

..4 nnofa/ions Reid. We«t v. Taunton (1830), 4 Moo. & P. 

70 ; Moon v. Raphael (J835), "2 Riiijf. N. (\ 310. 

64-0. .] — In an action of detinue for 

d(‘C‘ds the ct. will on delivery up of a portion of 
them either stay proceedings or put pltf. under 
terms, if he insists on a proceeding in order to 
pi‘C‘vent Ills obtaining an undue advantage.- - 
Phillips v. Hayward (1835), 3 Dowl. 302 ; 1 
Har. Ac W. 108. 

641. .] -In Mar. 1881, ))ltf. handed to 

J>.,a broker, shares in a mining co., with a transfer 
signed, a blank being left for the name of the trans- 
liu'ee for the i)urposo of sale. R. died ; Ac it was 
then discovered that h(‘ had, without the knowledge 
or authority of pltf., lodged the faliar('s with deft.’s 
firm as security for an advance. Having received 
notice from the co. that they were about to register 
the shares in the name of dt'ft., pltf. commenced an 
action in the Ch. Div. of the High (Jt. to restrain 
deft.’s fii’in the co. from parting with the shares 
or registering deft, as transferee, concluding with 


the usual iirayer for “ such further or other relief 
as the nature of the case might requh'e.” On 
Feb. 23, 1882, defts. in that action consented to an 
order for the delivery up of the shares to pltf. 
forthwith. The order directed that “ upon 
delivery of the deed or form of transfer Ac the 
securities representing the same, Ac upon payment 
of costs to pltf. & the mining co., all proceedings 
in the said Gh. action should be stayed.” Tli(‘ 
shares were not delivered up to pltf. until Apr. 28, 
1882, when they were sold at a considerable loss. 
In an action against deft, in the Q. R. Div. to 
recover damages for tliis detention, the jury found 
that pltf. did not authorise R. to pledge the shares 
for his own debt, or lend Iheiri to him for that 
purpose : — Held : pltf. was ('stopped by the con- 
sent order made in the Ch. action Feb. 23, 1882, 
from recovering in this action damages for such 
detention, Ac deft, was not responsible for tlu' 
detention of the shares by tin* mining co. after the 
order had been made in the suit in tlie C4i. Div. — 
Serraop. Noel (1885), 15 Q. R. D. 549 ; I T. D. R. 
581, C. A. 

Annotations :~Consd, Conquer v. Root, [1928] 2 K. R. 33(5. 

ReM. Worman v. Wormaii (1889), 43 Ch. D. 290. 

642. Injunction - Chancery suit pending.] 

In a suit by pltf., alleging that deft, had 
employed by him as his agent for the sale of lioi‘S<‘S, 
Ac that, being unable to obtain from deft, 
particulars of the transactions as to tlie sales Ac 
purchases, he, pltf., had served deft, witlx notice 
to determine the agency, Ac liad subsequently 
remov’’ed S(*veral liorses from deft.’s premises, u{)on 
which deft, had commenced an action of trover. 
Injunction to r(‘strain the action, on the ground 
tliat the CT. of Gli. ougJit to ascertain tJie questions 
of fact or direct an issue, refused with costs.- - 
CuRLEWLS V. Carter (1803), 3 New Rep. 00 ; 33 
L. J. CJi. 370 ; 9 L. T. 407 ; 9 Jui*. N. S. lilS ; 
12 W. R. 97. 

643. — Administration suit.] 

Action in detinue for bonds, part of the estate, 
brought by the executor stayed on account of a 


muHt bo ploaded. Joiixeox v. L viuu 
(1859), 13 U. C. II. 50S.--CAN. 

h. Of conversion of parhiership 

vroprriu.] — Tayixxr r. RitoWN (1897), 
17 C. P. 387,— CAN. 


k- - Dotlnuo for tho kcyi 

of pltf.’H dwolliug houHo. Ploa, loBVi 
& lironsQ. Socorid replication, (ha 
befoio tho dotontion pltf. revoked th( 
alleged leeve, of which deft. ha( 
notice. Ilejolndor, that within i 
reasonable time after (be revocadon 6 
notice of it, deft. i'0(iellvei*ed tho kcyi 
to pltf., who accepted (hem : - l/elei 
niplication ttc rejoinder both good.— 
Bain V. McDonald (1872), 32 U. 0. li 
190. — CAN. 

, T" Accord satisfaction — Ver 
dirt against weight of evidcricc.}— Mont 
(1877), 11 N. S. R 
(2 R. & C.) 533.— CAN. 

*)!*• Right to dower admitted. 

- — lo a summons under Dower Pro 
c^ure Act, R. S. O. 1877, c. .55, witt 
the statutoi*y notice indorsed undei 
sect. 10, claiming damages, deft 
entered an appeai-ance under sect. 20 
with an ac^owledgmcnt that he was 
tenant of the freehold, & consent thal 
Judgment for hei 
dower, & take the necessary procoodJngj 
assigned to her 
then served a declaration dalmlnc 
damages for iti 
dectomtion wat 
? <:Hlining dowor when pltf.’f 
admitted. — H arvet r 
Pkarsall (1880). 31 0. P. 239.--CAN. 

OAN? ' & C1-) 203.~ 


o. .] — 'J’hc slalcnaoit of claim 

alleged tha( on oi aboiK a ecitain date 
pltf. was the ouncr of rulain goods 
<So chattels dchcribed, A. that, on or 
ulamt the da(o mentioned, deft, 
eouverted them lo his own use : 
Held : pleas which donieil that pltf. 
was the owner of tho goods Ar chattels 
described, without adding the words 
“ or any of them,” & which confined 
tho denial of pltf.'s owmcrslifp of tho 
goods & chattels, & deft.’s conversion 
of them, to the dates mentioned In the 
statement of claim, were bad & must 
be set aside, - McDonald v . Lowl 
(1901), 34 N. S. R. .531. -CAN. 

p. .] ~A defence denying ” eon- 

veislon ” of goods “ as alleged ” Is 
embarrabsiug, for it may either mean 
to deny the fact of converting tho 
goods, or pltf.’s property In them. 
— 8TKPUICN80N r. Lawlor (1897), 16 
W. R. 279.— IR. 

q. Incomplete otbuinistralion 

must he plexidcd.] — In an action of 
trover incomplete administration was 
put forward as a ground on a motion 
for a nuu'suit : — Held : want of por- 
footed adratnlstratiou should have been 
pleaded & not as a ground for non-suit. 
— SOMMERVn.LE V. RUIEN (1885), 7 
Nfld. L. R. 41. -NFLD. 

r. Necessity- f(*r demand to support 
action — Sufficiency of authority to make 
demand.] — In an action of detinue for 
the recovery of books, belonging to a 
mining co., it was proved that the 
authority to demand the property 
was not signed by a quorum of direct oi-s, 
nor by the manager qua manager : — 
Held : tho authority to make tho 
demand was insuffleient. — Alladin 


(S: TiiY Auain Unu'ED (Sold Mining 
Co., Li'i). V. SCHAW (187 J), 2 V. R. 
(Law) 18.— A US. 

t. .]-ln an aetioii of detimu 

pltf. must giv(‘ ovldeueo of a demand 
for the delivery of the good'^, & a 
lefusal to comply wi(h (hat demand. 
Lloyd v . Osborne (1899), 20 N. S. W. 
L. R. 190 ; 15 N. S. W. W. N. 297.— 
AUS. 

a. Admissibility of coidemr —Carol 
cvidincc.] — Whore, in an action foi 
tho conversion of sheep, (ho ques- 
tion is whether they were trespassing 
on land which deft, held under a 
pastoiul license from the Crown, deft, 
may, in addition to tho plan annexed 
to his llci'iise, adduce parol evidence (<» 
show that the locus in quo was eom- 

J u-ised within his license.— Con rrs r. 

I AY (1878), 4 V. L. R. 10.— AUS. 

b. That ” letting ” used for 

immoral purposi.] — In an action for 
tho conversion of goods of pltf. in the 
possession of a third perboii if deft. 
Justify for the conversion as under a 
distress l»y him for rent due Lorn sucii 
third person. Pltf. may show that the 
lotting to such third person was for an 
immoral purpose & may take advantage 
of such taint though a stranger to tho 
contract of letting. — Nicholhon v . 
West (1879), 5 V. L. R. (L.) 80.— 
AUS. 

0 . Of special damage.] — In 

trover, pltf. offered evidence to prove 
that in consequence of being deprived 
of the tools for which this action was 
brought, ho had been prevented from 
undertaking work as a master car- 
penter ; & this was laid in tho de- 
claration as special damage : — Held : 
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Tbovee and Detinue, 


/Sect. 3 . — Remedies ; Sub-sect. 1, X>.] 

suit for the administration of the estate having 
been commenced by the present deft, in the 
Chancery Division. — Geogiiegan v. Domeb (1875), 
Bitt. Prac. Cas. 30 ; 1 Char. Cham. Cas. 8. 

644. — — ,] — Stay of proceed- 
ings in action of trover against tJic exors. for goods 
sold by them under an order of the ct. while an 
administration suit was pending, refused. — Wood 
V. Wakefield, [1875] W. N. 238 ; Bitt. Prac. Cas. 
50 ; 1 Char. Cham. Cas. 9. 

645. Jurisdiction of court of bank- 

ruptcy.]— Bkpey. Act, 1809 (c. 71), gives the C^. 
of Bkpey. jmisdiction to restrain by injunction 
the pi’oceedings in an action at law brought to try 
the legal question whether certain goods form jiart 
of a bkpt.’s estate. 

A trader procured a loan of £55 on tlie security 
of two bills of sale wliicli included the whole of his 
proiieidy, whicli was worth more than £600. At 
the same time lie agreed verbally with the lender 
of the money that the bills of sale should be given 
up & fresh ones substituted for them within the 
time allowed for registration under the Bills of 
Sale Act, k> that this should be repeated from time 
to time. The original bills were executed in 
May, 1870, isL they were r<*newed in June, & again 
in July, no fresh advance being made to the mtgor. 
of either occasion. Early in Aug. th(‘ mtgor. hied 
a ])etition for liquidation by arrangement, k> the 
July bills were tlum registered within th(‘ i^roper 
time : — Held : the proceedings in an action of 
trover brought by the mtgee. against the trustee 
to recover the goods wt‘re properly restrained by 


injunction. — lie Sparke, Ex p. Cohen (1871), 7 
Ch. App. 20 ; 41 L. J. Bey. 17 ; 25 L. T. 473 ; 20 
W. K. 09, L. .TJ. 

Annotations: — Refd. Ilalliday r. Harris (1874), L. H. 9 

C. P. OHH ; Re Barnett, Exp. Keynolds (1885), 15 Q. B. D. 

169. Mentd. Re Couston, Ex ?>. Ward (1872). 27 L. T. 

502 ; Re Bent, Ex j). Mackenzie (1873), 42 L. J. Bey. 25 ; 

Ilamsden v. Lupton (1873), L. R. 9 Q. B. 17 ; Re Cook, 

Ex p. Izard (1874), 9 Cli. App. 271 ; Re Stevens, Ex p. 

Stevens (1875), L. R. 20 Blq. 786; Re Jackson, Ex p. 

Hall (1877), 4 Ch. 1). 682 ; Rc Wood, Ex p. Musgrave 

(1878), 10 Ch. D. 94. 

646. Joint defendants — Necessity for proof of 
Joint conversion by all.] — In trover against several 
defts., all cannot be found guilty on the same 
count, without proof of a joint conversion by all ; 
therefore where pltf. brougJit trover for goods 
against A. & B. bkpts., & (k &; D. their assignees, 
& proved that the bkpts., before the bkpey., 
received k, afterwards disposed of the goods 
by way of pledge, having no authority so to do ; 
k that the assignees, aft(‘r the bkpey. took i)osses- 
sion of the goods, k refused to deliver them to 
pltf. on demand, k the jiuy found all defts. piilty, 
there being only one count in the declaration : — 
Held : the evidence did not warrant such finding. — 
Nicoll V. UI.ENNIE (1813), 1 M. & H. 588 ; 105 
E. It. 220. 

647. Admissibility of evidence — As to property 
in goods — Finding of sheriff’s jury.] — ^An inquisi- 
tion made by Die sheriff’s jury to ascertain to 
whom the property of goods taken under fi. fa. 
belongs, though found in favour of A., is not admis- 
sible evidence in an action of trover for the goods 
brought by A, against the sheriff. — L atkow v. 
Eamek (1795), 2 By. Bl. 437 ; 120 E. K. 030. 


buob evidenoo was riffblly rojeotod. 
- Lorr V. Fuicncii (1853), 10 U. C. R. 
385.— CAN. 

d. Rlain?}cnt at time of dc- 

mnmi.]— A. executed a Dill of sale to 
pltf. U, delivered it to deft., \\ho OKioed 
to hold it as the ajfcnt of both paitio-i. 
Jii trover for the bill of sale : — Jleld : 
(Icft.’s declarations made at the time of 
a demand, Htatinp his reasons for ro- 
fusiHB to give up the hill of sale, weio 
admlHsiblo in evidence. — Dever r. 
MYsimAU. (1856), 8 N. B. R. (3 All ) 
35 J.— CAN. 


e. Of 7/fa.]— Wheio the K’oods 

have been r<‘plevied uraier II 15 
Viet. e. 61, tV the declaration is for 
(lotalnlngr merely, tlie ploadlnffs should 
bo as ill detinue, tc a lieu eaimot be 
f<;lvcn hi evidonee under a plea denjin/? 
pJtf.’s pioportv. Stmuiknh v. Cousins 
(1858), 10 U. C. R. 329. -CAN. 


Of acts of CU7} version on 

several days.]— In tiovei for seveiul 
articles, pltf. may give evidcnco of acts 
of conversion on beverul days, IhouKh 
there IS but one count hi the declara- 
tion alloffinff one conversion. — Ultiuan 
V. Mofuatt {1859), 9 K. B. R, (1 All.) 
298. — CAN. 


f '. Of appropriation of iiniber.] 

.iri LE V. Foley (1864), 24 U. C. R. 
177.— CAN. 

h. Agreement to d diver timtier 

— Proof of plaintiff's title.] — Lm’LK 
V. Foley (1864), 24 U.C.R. 177.— CAN. 


k. Of danmoed slate of croods.] 

--In detinue if deft, plead the return in 
acceptance of the goods after action 
brought , evidence on the part of pltf. 
to show their damaged state after the 
commencement of the action Is admis- 
sible. — M*O hatii V. Bourne (1876), 

I. R. 10 C. L. 160.— IR. 

l. Whether verbal contract may be set 

up — During course of action — To con- 
tradict uriiten document relied on.] — 
Wriotit V. Carmody (1897), 16 

N. Z. L. R. 155.— N.Z. 

m. Grant of mw trial — Goods trans- 
ferred by duress ,] — Where In trover It 
was apparent that the goods for which 


the action was bronglit, were trans- 
ferred by pltf. to d<‘fl. when under 
duress, the jury found a viTdlct for 
deft, against the justice of the ease, the 
ct. granted a lunv trial.— Sii.WARr v. 
Byrne (1840), 6 O. 8. 1 16. -CAN. 

n. .] — Whore, in trover for a 

seliooncr, the eviderree as to pltf.’s 
light to the vessel uus unsatislartory, 
6: deft, uas not proved to liu\o used or 
employed it, Init ruerely to lia ve allowed 
the per'-on who hdl it wrth him to talu) 
away, & the juiy found for deft., the 
ct. refused a new trial. Brown v. 
ALIA1.N (1846), 3 U. C. It. 57.— CAN. 

o. .] — In art action for taking 

good«, the juiv having foimd a general 
verdict for deft., the ct. grant eel a new 
trial to pltf. on his undertaking to 
restrict himself at such tidal to a cei tarn 
portion the property, as to which 
they thought the weight of ovideneo 
In ills favour. — T ownsend v. Hamil- 
'JON (1856), 5 a P. 230.— CAN. 

p. Refusal of counsel to elect 

against defendants.] — In trespass ic 
trover against tivo defts. for taking & 
converting a steam boiler, it appeared 
that deft., P., had nothing to do with 
the original taking, but the boiler had 
been placed in his yard by the others, 
or by some of them, not acting in 
eoncoii, with him, & that he had after- 
wards refused to give it up to pltf. At 
the tidal, pltf.’s comisel declined t 
elect, but went to the jury against all 
defts., claiming exemidai’y damagr^p, & 
a general verdict was rendered. The 
ct. ordered a new trial without co«t8, & 
refused to allow the verdict to stand 
against P. alone. — Menton v. Lee 
(1870), 30 U. C. R. 281.— CAN. 

Q. .1 — AV^bero the evidence 

showed that pltf. had killed a certain 
quantity of seals & that the same had 
been taken, & that deft. 'a vessel was 
the only one in the neighbourhood to 
take the same, & the jury found for 
pltf. ; the ct. refused to grant a lailo to 
set aside the verdict. — WmrE v. 
McBride (1857), 4 Nlld. L. R. 178.— 
NFLD. 

r. Question for fury — Detention hy 


agent of firan/or.]— P arker v. Stevens 
(1862), 12 C. P. 81.— CAN. 

t. - — Defendant’s bond fide doubt 
of plaintiff’s title.] — Gilpin v. Royal 
Canadian Bank (1868), 27 U. C. R. 
310.— CAN. 

a. Conversion or no conversion. ) 

— Johnson v. Lounsbury (1893), 32 
N. B. R. 86.- CAN. 

b. Joinder of counts — Detinue <f* 
assumpsit ] -Joining counts in del lime 
& assumjisit is a misjoinder & is a 
ground of general demuner. — Allen 
r. Bank of New Brunswick (1877), 
17 N. B. R. (1 P. 6c B.) 440.— CAN. 

0 . Detinue cf- independent causes 

of action in tort.] — The joinder of a 
cause of action in detinue, with Inde- 
pendent causes of action in tort, does 
not preclude the action fioin being 
remitted for trial to county court, 
under C. L. P. (AmendrnenO Act, 
1870, 8. 6, as extended by Countv Cts. 
Act, 1877, R. 51. — Lowry v. Webb 
1891), 28 L. R. Ir. 110.— IR. 

aa. 7 nt crest on verdict.] — ] n an action 
of trover the ct. wIU not allow interest 
on the verdict where the signing of 
judgment Is delayed by the opposite 
7>arty. — N ew Brunswick Ry. Co. v. 
Murray (1878), 18 N. B. R. (2 P. & B.) 
412.™ CAN. 

bb. Whether appeal lies in action of 
replevin.] — There is no appeal In an 
action of replevin because the question 
in issue Is not a money demand, but 
one of title to goods. — Haddock v. 
Russell (1892), 8 Man. L. R. 25.— CAN. 

CO. Joinder of third party.] — In an 
action for the conversion of goods, 
deft may bring in tho person who 
sold him the goods as a third party, tho 
words any other relief over ” In nrlo 
209 being wide enough to include a 
claim made by deft, against his vendor. 
— Confederation Life Assocn. v. 
Labatt (No. 2) (1898), 18 P. R. 266.— 
CAN. 

dd. .] — Randall v. R,obbrt80n 

(1898), 2 Terr. L. R. 332.— CAN. 

ee. Question for judge — Construction 
of words.] — ^In an action brought by 
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648. As to acts done by parties — Evidence 

oi claim in bankruptcy.] — In an action of trover 
by the assignees of a bkpt. it appeared that the 
goods had been assigned oy the bkpt. to B., who 
assigned them to 0., to whom the purchase-money 
as was contended, was advanced by pltf., to whom 
O. subsequently transferred the goods by bill of 
sale. In order to show that these transactions 
were fictitious, certain evidence was adduced ; & 
a question was asked, “ whether C. had not made a 
claim to these goods after the bkpey.” : — H eld : the 
question could properly be asked, as the claim was 
an act done by one of the parties to the alleged 
fraud. — Ford v. Elliott (1849), 4 Exch. 78 ; 18 
L. J. Ex. 447 ; 154 E. R. 1132. 

649. Admission by counsel — Of client’s 

possession of goods.] — ^Where a party appears by 
counsel before the ct. or a judge at chambers in any 
stage of the cause, & counsel makes an admission 
of a fact, though unsupported by affidavit, the ct. 
will regard such statement as presumably true, 
& will admit it in evidence when offered by the 
other side. 

In an action of detinue to recover possession of 
certain papers deft, took out a summons before 
a judge at chambers to change the venue, & 
appeared by counsel to support the application. 
In the course of the proceedings before the judge 
counsel admitted that his client had the papers : — 
Held : this admission was lightly received in 
evidence at the trial of the cause, as a statement 
made by counsel in discharge of his functions as 
counsel, relevant to the matters at issue, & made 
for the purpose of influencing the judge to take a 
step in favour of his client. 

When counsel makes before the ct. or a judge a 
statement, or does an act in the presence of the 
attorney on the record, or any authorised person 
who represents him, & the statement or the act is 
not repudiated by the attorney or his representa- 
tive, that amounts tD an assent to or adoption of 
it, & it becomes the statement or act of the 
attorney (W 11 J.IAM 8 , J.). — Haller v. Worman 


(1861), 2 P. & F. 105 ; 3 L. T. 741 ; 0 W. B,. 
348. 

650. Competency of witness — Party enabling de- 
fendant to convert.] — F ancourt v. Bull, No. 
511, ante. 

651. Right of defendant to set-oil or counter- 
claim.] — A distress for rent was levied upon 
certain property, & cattle lent for hire by pltf. 
to the tenant were seized. Deft., the holder of a 
bill of sale upon the goods & chattels of the tenant, 
then paid off the distress, & seized the cattle in 
question under his bill of sale. Upon an action 
for trover & wrongful conversion : — Held : deft, 
was not entitled to set off & counterclaim the 
amount paid by him to relievo the cattle from the 
distress. — J ones v. Simmons (1881), 45 J. P. 600. 

652. .] — Pltf. CO. had deposited cigars with 

defts. to secure a debt. An order for winding up 
the CO. was afterwards made, & the secured debt 
liaving been paid off, the liquidator of the co. 
claimed a return of the cigars, but defts. refused to 
give them up. The liquidator brought an action 
of detinue for the cigars. Their value having been 
assessed in the action, defts. claimed by way of 
counterclaim to set off another debt due from the 
CO. to them against such value by virtue of the 
conjoint effect of sect. 38 of Bkpey. Act, 1883, 
(c. 52), &; sect. 10 of Jud. Act, 1875 (c. 77), which 
applies the rules of bkpey. law to cases of winding 
up : — Held : they were not entitled to do so, on 
the ground that sect. 38 is only applicable where 
the claims on each side are such as result in pecu- 
niary liabilities, whereas the right of pltfs. was to a 
return of the goods. — Eberle’s Hotels & Res- 
taurant Co. V. Jonas (1887), 18 Q. B. D. 459 ; 56 
L. J. Q. B. 278 ; 35 W. R. 407 ; 3 T. L. R. 421, C. A. 
Annotaiiona : — Consd. Palmer v. Day, [1895] 2 Q. B. 618 ; 

2le Thorne, [1914] 2 Oh. 438. Refd. ElKood v. Harris, 

[1896] 2 Q. B. 491 ; lie Mid-Kent Fruit Factory (1896), 

3 Mans. 59 ; Re Daintroy, p. Maut, [1900] 1 Q. B. 

546 ; Lister v. Hooson (1907). 77 L. J. K. B. 161 ; Lord’s 

Trustee r. G. E. Ry., [1908] 2 K. B. 54 ; Re Taylor, Ex p. 

Norvell, [1910] 1 K. B. 502. 

653 . ,] — Xn an action of trover & for goods 

sold & delivered deft, cannot set off a claim for 


pltf. against deft, to recover damages 
for the conversion of a quantity of 
hay, pltf.’B right to recover depended 
upon whether the hay In question was 
“ upland ” or “ Intervale ” : — Held ; 
question was peculiarly one for the 
trial judge, the evidence being contra- 
dictory, ^ the question being one that 
the judge had exceptional advantages 
for determining. — Qun.D v. Dodd 
(1898), 31 N. sTr. (19 li. & G.) 193.— 


. k. Sufficiency of direction of j^idge to 
j«rw.] — Ritohie V. Law (1905), 37 
N. B. R. 36.— CAN. 

1. WhetJier action may be continued 
aoai^ erecuiora of deceased defendant.] 
■—where one converts to his own use 
& sells the goods of pltf., & dies after 
y^t Issued, but before declaration, 
the action may be continued against 
his exors. & they are liable on a 
oomt for money had & received. — 
J^EDBRiOK V. Gibson (1905), 37 N. B. R. 


amend pleadinga.]- 
Rltr. 8 claim was for damages for th 
alleged y^ngful detention of flv 
horses. He did not aUego converslo 
?L t"®.. horses. The evidence at th 
however. In the opinion of th 
trial judge, showed a conversion of th 
horses by defts. to their oAvn ne 
absolutely ; that defts. were not take 
hy apprise ; & that the amount fc 
wWch defta. could bo found liable 1 
detinue would exceed their llablUt 
for conversion -.—Held : pltf. shoul 
^ve leave to make aU proper amend 
mento to the statement of claim, I 
should have judgment for the value 0 
J.— VOL. XLm. 


the five horses as In an action for ron- 
vorsion of them to his own use. — 
McCutcheon V. Johnson (191.3), 
24 W. L. R. 868 ; 13 D. L. R. 41 ; 23 
Man. L. K. 559.— CAN. 

n. .1 — Leo v. Kearns (1864), 

16 Ir. Jur. 318.— IR. 


o. Failure of plaintiff to identify 
horses converted.}— Fouab v. Baird & 
Haag (1915). 31 W. L. K, 536.— CAN. 


p. Onus of proof on defendant .] — 
Where In on action for return of goods 
& damages for detention It was alleged 
in defence that the goods had been 
seized bv the collector of customs for 
alleged infraction by pltf. of tho cus- 
toms laws : — Held : defts. were bomid 
to show not only that tho goods wore 
held under that selzmo at the time tho 
action was commenced, but also that 
the customs authorities were entitled 
to make the seizure. — Lomax v. 
Brower (Alta.), [19191 3 W. W. R. 
385.— CAN. 


Q. Stay of proceedings.] — In an 
action of detinue, although alleging 
no special damage, tho ct. will compel 
pltf. to elect whether he will stay all 

g roooedlngs on delivery of the chattel 
i dispute, on payment by deft, of 
nominal damages, & all tho costs of tho 
action, or will proceed for greater 
damages at tho risk of all costs. — 
Lyons v, Keller (1864), 15 I. C. L. R. 
App. 1.— IR. 

r. Right to plead several special 
defences.] — In on action against a 
pawnbroker for conversion ic detinue 
of goods pawned, deft, will not bo 
allowed to plead special defences under 


Pawnbroking Acts, along with traverses 
of tho property & of tho acts com- 
plained of. — WILHELM V. Halbert 
(1867), 15 W. R. 1079.— IR. 

t. Whether court unll strike out ground- 
less counts efi* remit action. ] — When tho 
ct. was satisfied that counts in de- 
tinue had been introduced luto a 
summons & plaint without any bond 
fide foiuidatlon & for tho purpose of 
ousting tho jurisdiction of the ct. to 
remit tho action to the civil bill ct., & 
that, if tho other counts In tho summons 
& plaint had been tho solo causes of 
action, the case might properly bo 
remitted, the ot. struok out tho 
counts in dotinuo & remitted tho action. 
—Keogh v. Alleyne (1874), I. R. 8 
C. L. 337.— IR. 


a. Procedure on motion for non-suit.] 
— On a trial for the detinue of a ship 
on tho termination of pltf.’s case a 
motion for a non-suit was made. The 
Judge was of opinion that there had not 
been any sufficient demand & refusal of 
the vessel but orderd deft, to go on 
with his dofonoo, who supplied by bis 
evidence t he defects in pltf .^s case. On 
a renewal of motion for a non-suit : — 
Held : the ct. in considering the 
motion was not bound to reject tho 
evidence supplied by deft., not to 
confine Itself to what had been given 
when the motion was first made, but 
could have regard to the whole of tho 
evldenco. — Shea v. Coady (1880), 6 
Nfld. L. R. 199.— NFLD. 

b. Whether assignee in bankruptcy 
may »ue for conversion.] — A right of 
action by a trustee In bkpey. for 

M M 
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Sect 3. — Remedies: Stih-arcl. J, 7). & E, (a), {h), 
jeh & F.: 

ui^qiiidated damages which he has against a 
thkd party on another transaction, although the 
third party happens to be pltf.’s principal. — 
Tagakt &> Co. V. Marcus & Co. (1888), 36 W. R. 
469, D. C. 

Discovery.] — See Discovery, Vol. XVIII., p. 
222 ; Nos. 1706, 1707. 

Interpleader.] — See Interpleader, Vol. XXIX., 
pp. 455, 456, 462, 471, 472, 477, 493, 505, Nos. 
40, 46, 106, 196, 215, 260, 443, 563. 

E, Judgment. 

{a) Form of Judgment. 

See R. S. 0., Ord. 13, r. 5, 6rd. 48, rr. 1, 2. 

654. Action for detinue — Judgment for recovery 
of goods — Or value.] — Anon. (1505), Keil. 64 b; 
72 E. R. 224. 

An7U)iatim8 Phillips v. Jones (1850), 15 Q. B. 859. 

Consd. Taylor v. Addyman (1853), 13 C. B. 309. 

655. .] — Paler & Bartlet v. 

Hardyman (1605), Yolv. 71 ; 1 Browne, 87 ; 80 
E. R. 49. 

Annotation: — Apld. Phillips u. Jones (1850), 15 Q. B. 859. 

656. & damages for detention.] — 

In detinue the judgment must be conditional, to 
recover the thing detained ; or if that cannot be 
had, then the value found, & damages for the 
detention. — P eters v. Heyward (1023), Cro. Jac. 
682; 79 E. R. 591. 

Annotations : — Apld. Phillips v. Jones (1850), 15 Q. B. 859. 
Refd. Donald v. Suckling: (186^, L. R. 1 Q. B. 685 ; 
Eberle’s Hotels & Ilestaurant Co. v. Jonas (1887), 18 
Q. B. D. 459. 

657. .] — Detinue of goods. 

Judgment, by default, that pltf. recover the 
goods or, if deft, should not render the same, the 
value thereof, & also pltf.’s damages by reason of 
the detention. Writ of inquiry to ascei-tain the 
damages and costs, but making no mention of the 
value. Return, damages £40, costs 40®. Judg- 
ment that pltf. recover the goods, or, if deft, 
should not render them, the value thereof, & also 
that he recover his damages, costs & charges 
aforesaid, & £27 costs of increase : award of dis- 
tringas, etc., so that deft, render to pltf. the goods. 
Error thereon : — field : ( 1 ) the judgment was final, 
& the writ of error could not be quashed ; (2) the 
judgment was erroneous for not ascertaining 
the value, or giving any means of ascertaining it. — 
Phillips v. Jones (1850), 16 Q. B. 859 ; 19 L. J. 
Q. B. 374 ; 16 1.. T. O. fcJ. 4 ; 14 Jur. 1065 ; 117 
E. R. 683, Ex. Oh. 

Annotations : — As to (2) Refd. Taylor v. Addyman (1853), 
13 O. B. 309. Generally, Mentd. Kyre v. Eyre (190]), 45 
Sol. Jo. 653. 

668. Necessity for ascertainment 

of value.] — P hillips v. Jones, No. 657, ante. 

669. Action for trover—Actlon against two de- 
fendants — Judgment against defendants severally 


— As to part of property.] — In trover against two, 
the jury may find defts. severally guilty as to part 
of the property, & not guilty as to the residue. — 
Player v. Warn &> Dews (1626), Cro. Car. 54 ; 
79 E. R. 051, Ex. Ch. 

660. Judgment for value of chattel — Pro- 

vision for nominal damages — If chattel delivered.] — 

In trover, where the question was as to the identity 
of the chattel, & upon a verdict for pltf., deft, was 
willing to deliver it up to pltf. ; in order to entitle 
pltf. to costs, the verdict should be entered for the 
value of the chattel, with a memorandum that only 
nominal damages should be levied, if the chattel 
be delivered up to pltf. — Wintle v. Rudge (1841), 
5 Jur. 274, N. P. 

(6) Effect of Judgment. 

661. Whether property in chattel transferred 
to defendant — Satisfaction of Judgment.] — Anon. 
(1506), Jenk. 189 ; 145 B. R. 126. 

Annotations: — Apld. Cooper v. Shepherd (1846), 15 L. J. 

O. P. 237. Consd. Buckland f>. Johnson (1854), 15 C. B. 
145. Apld. Brinsmoad v. Harrison (1871), L. U. 6 O. P. 
584. 

662. .] — When a man recovers 

against another in trover, there the property of 
tlie goods vests in deft., against whom the damages 
were recovered {per Cur.). — Underwood v. 
Mordant (1691), as reported in 2 Vern. 238 ; 23 
E. R. 764 

683. ,] — A judgment creditor in an 

action of detinue not having received the value of 
the goods, the property in the goods remains in 
him until execution has issued on the judgment. — 
Re ScARTH (1874), 10 Ch. App. 234 ; sub nom. Re 
Hoarth, Ex p. ScARTTi, 44 L. J. Bey. 29 ; 31 L. T. 
737 ; sub nom. Scarth v. Scarth, 23 W. R. 163, 
L. JJ. 

Annotations : — Consd. Eberlo’s Hotels & Ilestaurant Co. v. 
Jonas (1887), 18 Q. B. D. 459. Retd. Peruvian Guano 
Co. V. Dreyfus (1887), [1892] A. C. 170, n. 

664. .] — Judgment for pltf. in an 

action of detinue held not to change the property 
in the detained chattel until satisfaction of the 
value found by the judgment ; even though satis- 
faction was prevented by the bkpey. of deft. — Re 
Ware, Ex p. Drake (1877), 6 Ch. D. 866 ; 46 
I.. J. Bey. 105 ; 36 L. T. 677 ; 25 W. R. 641, C. A. 
Annotations : — Consd. Eberle’s Hotels & Restaurant Co. v. 
Jonas (1887), 18 Q. B. I). 469. Distd. Bradley & Cohn v. 
Ramsay (1912). 106 L. T. 771. 

666. Interlocutory judgment.] — Where in 

an action of trover pltf. has obtained Judgment for 
want of a plea, but there has been no assessment of 
damages, such interlocutory judgment does not 
vest the property in the chattel, the subject-matter 
of the action, in deft, so as to enable him to give a 
good title to a third party. — Marston v. Phillips 
(1863), 8 New Rep. 35 ; 9 L. T. 289 ; 12 W. R. 8. 
Annotation: — Ooiud. Brinsmead v. Harrison (1871), 40 
L. J. C. P. 281. 

666. .] — A recovery in trover vests the 


conversion & to recover goods belong- 
ing to bkpt.'s estate is an assignable 
ehoso In action. & may be sued on 
In the name of the assignee.—- Taylor 
V. Knatman (1884), 2 N. Z. L. R. 
266 (S. C.).— N.Z. 

PART III. SECT. 3, SUB-SECT. 1.— 
E. (a). 

6561. Action for detinue — Jtidgment 
for recovery of goods — Or value — db 
damages for detention.] — In an action to 
recover possession of an engine & 
attachments & other chattels : — Held : 
the title to the property in those chat- 
tels had become vested in pltfs., & 
pltfs. wore entitled to delivery thereof 
to them by deft., who obtabeed thorn 
upon a pretended sale, made with the 


object of defeating pltfs. ; & judgment 
was ordered to be entered for pltfs. 
for a return of the chattels or payment 
of their value & damages for detention. 
— Reid & Donnelly v. Moore (Sask.) 
(1913), 24 W. L. R. 676 ; affd. 7 Sask. 
L. R. 69.— CAN. 

0 . On payment of defend- 

ant’s solicitor d' client's cosw.]— 
McDonald v. Conneix (1924), 26 
W, A. L. R. 140.— AUS. 

d. Action for conversion — Judgment 
for recovery of goods — Or value.] — In 
an action for conversion the proper 
form of Judgment la for a return of the 
goods or their value. — Lackeridge v. 
Reeder, [1920] 2 W. W. R. 611 ; 62 
D. L. R. 706 ; 13 Sask. L. R. 679.— 


PART III. SECT. 3. SUB-SECT. 1.— 
E. (b). 

661 i . Whether woperty in chattel 
transferred to defendant — Satisfaction of 
judgment.] — A Judgment in an action 
in conversion does not pass the pro- 
perty to deft, unless & until It Is satis- 
fied ; In this respect there is no differ- 
ence between a Judgment In an action 
In detinue & one In trover or oonver- 
Blon. — Stnnan Ohettt v. Alageri 
AiYER (1923), I. L. R. 46 Mod. 852.— 
IND. 

661 II. .] — A Judgment against 

deft. In on aotlou of trover without 
satisfaction does not vest the property 
In the goods in deft. — Busby v, 
Sohopield (1889), 29 N. B. R. 407. — 
CAN. 
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property in the chattel in deft, as against pltf. 
In trover by A. against B. for a bedstead, B. 
pleaded a former recovery by A. in trover for the 
same identical bedstead against O. ; averring that 
the conversion by 0 ., for which that action was 
brought, was a conversion not later in point of 
time than the conversion mentioned in the declara- 
tion against B., & that, before the conversion in 
that declaration mentioned, C., being possessed 
of the bedstead, sold it to B., who paid him for the 
same, & received it under such sale, & that the 
taking under such sale was the conversion com- 
plained of in the declaration against B. : — Held : 
this plea was a good answer to the action. 

Pltf., in trover, where no special damage is 
alleged, is not entitled to damages beyond the value 
of the chattel he has lost ; &, after he has once 
received the full value, he is not entitled to further 
compensation in respect of the same loss (Tindat., 
(J.J.). — Cooper v. Sttepherd (1846), 3 C. B. 260 ; 
4 Dow. &L. 218; 16 L. J. 0. P. 237 ; 7 L. T. O. 8 . 
282 ; 10 Jur. 758 ; 136 E. K. 107. 

Annotations: — Consd. Buckland w. Johnson (1854), 15 C. B. 
146 ; Brinsmead v. Harrison (1871), L. K. 6 O. P. 584. 
Refd. Salmon v, Horwltz (1854), 23 L. T. O. S. 77. 

007 , ,] — Senible: a judgment in trover 

vests the property in the goods in the deft, from 
the time of the conversion. — Buckland v. John- 
son (1854), 15 C. B. 145; 2 C. L. R. 784; 23 
L. J. C. P. 204 ; 23 L. T. O. 8 . 190 ; 18 Jur. 
775 ; 2 W. B. 565 ; 139 E. B. 375. 

Annotations : — Distd. Marston v. Phillips (1863), 3 New Rep. 
35. Dbtd. Brinsmead v. Ilariison (1871), L. R. 0 O. P. 
684. Refd. Smith v. Baker (1873), L. R. 8 O. P. 350 
Flitters V. Allfrey (1874), L. R. 10 0. P. 29 ; Wogg 
Prosser v. HvanB, 118941 2 Q. B. 101 ; Rice v. Reed 
11900] 1 Q. B. 54 : Isaacs v. Salbstein, [1916] 2 K. Bi 
139. Mentd. Routlodgo v. Hlslop (1860), 2 E. & E. 549 ; 
St. Losky V. Green (1860), 9 C. B. N. S. 370 ; Phillips v. 
Ward (1863), 2 H. & C. 717 ; Cambelort v. Chapman 
(1887), 19 Q. B. D. 229. 

668 . .] — A judgment against deft, in trover 

without satisfaction does not vest the property in 
the goods in deft. — ^Brinsmead v . Harrison (1871 ), 
L. R. 6 C. P. 684 ; 40 L. J. C. P. 281 ; 24 L. T. 
798 ; 19 W. B. 956 ; on appeal (1872), L. R. 7 
C. P. 547 ; 41 L. J. C. P, 190 ; 27 L. T. 99, Ex. Ch. 
Annotati^s Apld. Re Ware, Ex p. Drake (1877), 5 Ch. I). 

800. Distd. Bradley & Colm v. Ramsay (1912), 106 
L. T. 771. Apld. Re Gnnsbourg, [1920] 2 K. B. 426. 
Mentd. Re Crook, Ex p. Collins (1891). 66 L. T. 29 ; Re 
London & General Bank, Ex p, Theobald (1895), 73 
L. T. 304; Penny v. Wimbledon U. D. C. (1899), 80 
L. T. 615 ; Howe v. OUver & Haynes (1908), 24 T. L. R. 
781 ; London Aiisocn. for Protection of Trade v. Qroen- 
l^ds, [1916] 2 A. C. 15 ; Goldrel, Foncard v. Sinclair & 
Russian Chamber of Commerce In London, [1918] 1 K. B. 
180 ; Parr v. Snell, [1923] 1 K. B. 1 ; The Koursk, [1924] 
20 W c'^™^78(r°*^ Tram. Co. (1927), 

669. Judgment for defendant — No defence to 
action for money had & received.] — A judgment 
for deft, in trover is not a bar to an action against 
him for money had & received for pltf.’s use. — 
V. Campbell (1771), 3 Wils.240 ; 2 Wm. Bl. 


779 ; 96 B. R. 1034 ; avbaequent proceedings^ »uh 
nom» Kitchen r. Campbell (1772), 3 Wils. 304. 
Annoiaiions : — Refd. Phillips v. Berryman (1783), 3 Dong. 

K. B. ; Richardson v, Tomkles (1832), 9 Bing. 61 ; 

Garland v. Carlisle (1837), 11 Bll. 421 ; Buckland v. 

Johnson (1854). 15 C. B. 145. 

(c) Execution, 

670. Stay of execution — Jurisdiction to order — 
Stay until plaintiff perfects defendant’s title — ^To 
subject-matter of action.] — The ct. will not inter- 
fere to stay execution on a judgment recovered 
in trover against deft, till pltf. shall do any act, 
however reasonable, to mate deft, a title to the 
subject-matter of the action. They have no 
jurisdiction to do so. A rule for that purpose 
discharged, with costs. — Butts v. Bilke & Have- 
lock (1817), 4 Price, 291 ; 146 E. R. 468. 

.] — jseci generally^ Execution, Vol. 

XXI, pp. 444, 446. 

671. Writ of assistance — For delivery of specific 
articles — Ordered to bo delivered up.] — Although 
for the purpose of recovering land the old writ of 
assistance has been superseded by the writ of 
possession, the writ may still be issued for the 
purpose of recovering possession of & preserving 
chattels which have been ordered to be delivered 
to a receiver. — Wyman v. Kntgiit (1888), 39 
Ch. D. 165 ; 57 L. J. Ch. 886 ; 59 L. T. 164 ; 37 
W. R. 76. 

Annotation : — Refd. Re Maudslay & Fiold, Maudslay v. 

Maudslay & 14eld, [1900] 1 Ch. 602. 

072. .] — Re Taylor, Taylor v. 

Rawson, [1913] W. N. 212. 

.] — Sec, oUo, Execution, Vol. XXI., 

pp. 684, 585, Nos. 1619-1631. 

Writ of delivery ,] — Sec Execution, Vol. XXI., 
pp. 583, 584, Nos. 1602-1618. 

F. Costs. 

678. Action by executor or administrator — 
Liability for costs — Conversion after death of 
deceased.] — In trover by an administrator, if the 
conversion be in his own time ho shall pay costs. 
— ^Atkey V. Heard (1631), Cro. Car. 219 ; W. Jo. 
241 ; 79 E. R. 791. 

674, .] — If an administrator 

bring trover on a conversion in his own time he 
shall pay costs on a verdict for deft. — Coats- 
worth V. Shafto (1722), 8 Mod. Rep. 109 ; 88 
E. R. 85. 

076. .] — Wliere an exor. declares 

in trover on the possession of his testator & a 
conversion after his death, & is nonsuit, the exor. 
must pay costs. — Harris v. Hanna (1735), Lee 
temp. Hard. 204 ; 96 E. R. 131. 

676. .] — If an exor. declare on a 

trover & conversion in testator’s lifetime, & also 
on a trover & conversion after his death, & bo 
nonsuited, he is not liable to pay costs. — Cockerill 


part III. SECT. 8, SUB-SECT. 1.— 
E. (c). 

of execution — On ground Oj 
eouxtahle — Whore pltf. hat 

^overod damages In an action foi 
convcralon, equity wlU not, on the 
of eqnltable set-off, restrain 
pltf. from Issuing execution to recovei 
t^ amo^t of the verdict merely 
there arc unsetHod acoountf 
pending between the parties, olthougb 
ino subject-matter of the aoooimt* 
consists of dealings & transaetiont 
tbe property in respect oJ 
which the action was brought. — Hni 
(1908). 7 C. L. R. 852.— 


PART UI. SECT. 8. SUB-SECT. 1. — F. 

f . Right to costs under Common Law 


Procedure Act.] — In an action of 
detinue pltf. recovered a verdict for 
the return of certain goods or their 
value, £17 10a., & for £8 damages for 
their detention. Deft, did not return 
the goods : — Held : scot. 287 of tho 
above Act did not apply, & pltf. was 
entitled to recover his costa. — Miller 
V. Smith (1927), 27 S. R. N. S. W. 491 ; 
44 N. S. W. W. N, 191.— AUS. 

g. .] — O'Sullivan v . Dublin, 

WioKLow & Waterford Ry. Co. 
(1867), 16 W. R. 86.— IR. 

h. Refusal of cmtrt to \ order taxa- 
tion of co9(s.]— G inn v. Scott (1854), 
11 U. C. R. 642.— CAN. 

J. Right of plaintiff to costs up to 
offer to confess judgment — dt right of 
pendant to subsegu^ costs .] — Deft., in 
trover, about a month after the 


conversion, offered to confess a Judg- 
ment imdor 18 VIct. c. 9, for 11 8, which 
pltf. refused. On tho trial (upwards of 
two years afterwards), pltf. recovered a 
verdict for $19 — a part, $15.30 being 
found by the jury os the value of tho 
goods. Sc tho balance as damages in the 
nature of interest since tho conversion : 
— Held : as the amoimt tendered was 
more than the value of the goods Sc 
damages up to that time, pltf. was only 
entitled to costs up to the time of the 
offer. Sc deft, was entitled to the subse- 
quent coats. — Belyea v. Stephenson 
(1866), 11 N. B. R.(G All.) 513.— CAN. 

k. Deprivation of costs of successful 
party — Discretion of judge .] — Jenkins 
V. McAdam (1905), 38 N. 8. R. 124.— 
CAN. 

l. .] — The disallowance of 

mm2 
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Seci. 3. — Remedies : Sub-sect. 1 , F. ; sub-sects. 2, 
3<fe4.] 

V. KYNA8TON (1791), 4 Term Bop. 277 ; 100 E. B. 

1017. 

Annotations: — Dbtd. Bollard v. Spencer (1797), 7 Term 

Hep. 358. ReM. Tattersall v. Groote (1800), 2 Boa. & P. 

253 ; Ord v. Fenwick (1802), 3 East, 104 ; Cowell i>. 

Watts (1805), 6 East, 405 ; Hollis v. Smith (1808), 10 

East, 293. 

677. .] — If the conversion were 

in the time of the administratrix & she be non- 
suited in the action of trover she is liable to pay 
costs thougli she never was in fact in possession 
of the goods since intestate’s death. — Bollabd v. 
Spencer (1797), 7 Term Bep. 358 ; 101 E. B. 

1018. 

Annotations : — ReM. Tattersall v. Groote (1800), 2 Bos. & P. 

253 ; Hollis v. Smith (1808), 10 East, 293 : Qiimstead v. 

Shirley (1809), 2 Taimt. 116; Squire v. Amison (1884), 

/Jah. & El. 365. 

678. .] — ^Administrators declar- 

ing in trover on a possession of the goods by their 
intestate, & a conversion in their own time & 
being nonsuited, are liable to costs ; for the fact of 
their possession is immaterial ; & they may sue 
in their own right. — TTollis v. Smith (1808), 10 
East, 393 ; 103 E. B. 780. 

Annotation: — Reid. Jones v. Jones (1823), 1 Bing. 249. 

679. Conversion in lifetime of de- 

ceased.] — COCKERIIJL V. Kynaston, No. 070, 
a7ite. 

680. Scale of costs.] — Trespass, the breaking of 
a jar is sufficient to entitle pltf. to full costs under 
a count, alleging an asportation & conversion. — 
(jIosson V. Graham (1816), 1 Stark. 65 ; 171 E. B. 
400, N. P. 

681. On footing of tort.] — Pltf,, a dealer, 

bought a liydraulic press from deft., an auctioneer, 
at a sale, under conditions of sale requiring pay- 
ment before delivery. Time was allowed for 
I)ayment. Payment was tendered within the 
time allowed, but deft, refused to deliver the press, 
having contracted to resell it, & in fact reselling 
it, subsequent to the tender. Pltf. had also 
contracted to resell the press, after delivery, at a 
profit. In the action the sole issue in dispute, 
namely, whether there had been tender within 
the time allowed for payment, was found in 
favour of pltf., & evidence of pltf.’s loss of profit 
on resale having been given as a measure of dam- 
age, judgment was given for pltf. for £29 155. 3d. 
Deft, contended that the action was one for 
breach of contract, & that costs would there- 
foi*e only be recovered on the county ct. scale : — 
Held : the action was for a wrongful conversion 
subsequent to & independent of the contract 
passing the property, & it was therefore an action 
of tort in which, more than £20 having been 
recovered, costs followed on the High Ot. scale. — 
Cohen v. Foster (1892), 61 L. J. Q. B. 643 ; 66 
L. T. 616 ; 8 T. L. B. 619, D. C. 

082, Articles returned — During progress of 

case.] — ^Pltf. brought an action in the High Ct. to 
recover from defts. certain drawings that had 
been deposited with them as agents for sale, & 
damages for their detention & he claimed also an 
accoimt in respect of such of the drawings as had 


been sold, &> the amount that might be proved to 
bo due on the taking of the account. Defts. 
pleaded that they had always been ready & 
willing to return the drawings in their possession, 
& offered to return them forthwith on obtaining 
a proper receipt. Pltf. replied accepting the 
offer to return the drawings, & they were accord- 
ingly returned to him. They were of the value 
of £20 & upwards. The action wont to trial on 
the question of the amount due from defts. in 
respect of the drawings that had been sold, 
resulted in a verdict for pltt. for £33 ; — Held : 
pltf. was entitled to costs on the High Ct. scale 
on the grounds (a) that he had recovered the 
drawings through the exigency of the writ, & that 
the return of them during the progress of the case 
did not affect the rights of the parties at the date 
of the writ ; &> (b) that the action being one of 
detinue in which pltf. had recovered the things 
claimed in specie^ it was not within the class of 
actions founded on tort to which County Courts 
Act, 1888 (c. 43), s. 116 (2), applies. — Du Pasquier 
V. Cadbury, Jones &. Co., Ltd., [1903] 1 K. B. 
104 ; 72 L. J. K. B. 78 ; 87 L. T. 519 ; 51 W. B. 
113 ; 19 T. L. B. 41 ; 47 Sol. Jo. 49, C. A. 
Annotation : — FoUd. Trotter v. Windham (1907), 23 T. L. R. 

076. 

683. After Judgment.] — ^Pltf. in an 

action of detinue recovered judgment for the 
return of the goods claimed or £6 10s. their value 
& the goods were returned to him : — Held : 
County Courts Act, 1888 (c. 43), s. 110 (2), did 
not apiOy & pltf. was entitled to costs. — Trotter 
V. Windham & Co. (1907), 23 T. L. B. 676 ; 51 
Sol. Jo. 626, C. A. 

684. Security for costs — Action by bankrupt.] — 

In an action of trover, by an insolvent debtor, to 
recover x^roperty acquired subsequently to adjudi- 
cation, the ct. will not direct him to give security 
for costs, unless the Insolvent Debtors Ct., on an 
application by the assignees, under 7 Geo. 4, c. 67, 
s. 57, have permitted execution to issue in respect 
of such property. — Clapworthy v. Collier 
(1832), 2 Cr. & J. 631 ; 1 L. J. Ex. 229 ; 149 
E. B. 265. 

685. Divisibility of costs — Partial success of both 
parties.] — In trover for waggons, wheelbarrows, 
iron rails, etc., a verdict was given for pltfs. at 
the trial for £1 ,850, but afterwards, on the argu- 
ment of a special case, was reduced by consent to 
£600, & the following rule was drawn up : — 

“It is ordered, by consent, that the verdict 
found for pltfs. on the trial of this cause be reduced 
to the sum of £600, & that as to the residue of 
the claim, the verdict be entered for defts. : — 
Held : this was the proper course, the issue being 
divisible, & pltfs. were not entitled to have the 
verdict entered generally for thein, but defts. 
were entitled to a verdict & to their costs, as to 
so much of the cause of action as they had suc- 
ceeded on. — ^Williams v. Great Western By. 
Co. (1841), 8 M. & W. 856 ; 1 Dowl. N. S. 16 ; 
10 L, J. Ex. 472 ; 151 E. B. 1287. 

686. Items of costs — Fraudulent sale by bank- 
rupt — Costs incurred in proving fraud.] — In an 
action of trover for goods by the assignee of an 


f*oHts to deft, on dismissing on action 
for conversion : — lleid : to have l)pen 
u pmper exercise of his diporetlon. — 
Goebel v. Canadian Bank ov Com- 
merce, [1922] 1 W. W. R. 255 ; 63 
D. L, R. 723 ; 15 Bask. L. R. 151.— 
CAN. 


m. .) — The ct. refused to 

allow a successful deft, costs when 
the action was against a police officer 
in an action for the conversion of goods. 


— Netherall r. Mitchell (1866), 5 
Nfld. L.R. 157.~-NFLD. 


n. Costs on district court scale with 
usual set-off .] — Hamilton v. Lindsay 
& Lindsay, [1923] 1 W. W. R. 1243 ; 
16 Sask. L. R. 610.— CAN. 


o. Right of one defendant to in- 
demnity for costs against another .] — 
In an action for wrongful seizure & 
detention of chattels, the oo. which, 
under Instructions from the principal 


deft, had removed & stored the 
chattels, was joined as deft., after 
jud^ont had been given In pltf.’s 
favour in respect of detention of the 
chattels, the co. applied for an order 
that the other deft, should pay the 
costs of the action : — Held : In the 
absence of any evidence of an express 
or implied contract by the other deft, 
to Indemnify the oo. the order could not 
be made. — S chollum v. Barhipp 
(No. 2), [1917] N. Z. L. R. 448.— N.Z. 
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insolvent, pltf., in order to establish the insolvent’s 
title to the goods in question at a certain time, 
gave in evidence a bill of sale, by which the in- 
solvent, in consideration of the sum of £499 sold 
absolutely the goods to deft. & other persons, & 
pltf. then produced evidence to impeach the 
validity of the bill of sale, by showing that it was 
wholly void on the ground of fraud. Pltf. having 
obtained a verdict ; — Held : he was entitled to 
the costs incurred in the production of that 
evidence. — ^IIardy v. Tingey (1860), 6 Exch. 
294 ; 19 L. J. Ex. 233 ; 155 E. B. 126. 

Annotation : — Mentd. Simpson v. Wood (1852), 7 Excli. 349. 


Sub-sect. 2. — Election to Sue on Oontbact. 
See Contract, Vol. XII., pp. 5C2-507. 


Sub-sect. 3. — Becapture. 

687. Right to recapture.]— If a man bails goods 
to another at such a day to rebail & before the 
day the bailee does sell the goods in market overt, 
yet at the day the bailor may seize the goods, for 
iho property of the goods was always in him & 
not altered by the sale in market overt {per Cur.). 
—Anon. (1009), Godb. 160 ; 78 E. B. 97, 98. 

.] — SeCy alsoy Criminal Law, Vol. XV., 

p. 831, Nos. 9115, 9116; Personal Property, 
Vol. XXXVII., pp. 164, 165, Nos. 74-78. 

Goods wrongfully distrained.] — See Dis- 
tress, Vol. XVIII., pp. 260, 308, 309, 324, 366, 
367, 448, Nos. 2, 440, 586, 1044, 1052, 1053, 1056, 
1848-1851. 


Sub-sect. 4. — Remedies in Equity. 

688. Jurisdiction of court to order specific 
delivery.] — Land held by the tenure of a horn. 
Bill brought by the heir for the horn. 

If the land is hold by the tenure of a horn or 
carriage, tlie heir would be well entitled to the 
horn at law (Lord Guildford, Lord Keeper). — 
PusEY V. PusEY (1684), 1 Vom. 273 ; 23 E. B. 465. 
Annotations :— Consd , Fells v. Read (1796), 3 Vos. 70; 
Nutbrown v. Thornton (1804), 10 Ves. 159. Apld. 
Macclesfield v. Davis (1814), 3 Ves. & B. 16. Refd. 
Dowling V. Betjemanii (1862), 2 John. & H. 644 ; lie 
Wait, J] 927] 1 Ch. 606. 


689. — - — .] — A bill lies to compel the delivery of 
an altar piece or other cm-iosity in specie. — Somerset 
(I)UKE) V. COOKSON (1735), 3 P. Wms. 390 ; 24 
E. B. 1114. 

Ann^iona East India Co. v. Kynaston (1821), 

3 BU, 153 ; lie Walt, [1927] 1 Ch. 606. 

690, .] — The ct. will decree a specific 

cliattel to be delivered up without measuring the 
value, where from its nature there can be no 
compensation by damages. — Fells v. Bead 
(1796), 3 Ves. 70 ; 30 E. B. 899. 


An^iafioi^ :—ConsA. Nutbrown v. Thornton (1804), 10 
Expld. Dowling r. Betjemann (1862), 2 John. 
& n. 544. Reid. Lloyd v. Loaring (1802), 6 Ves. 773 ; 
A.*G. V. ElUott & Des Barres (1813), 2 JMce, 48 ; Moccles* 
V- Bavls (1814), 3 Vos. & B. 16. Mentd. Meux v. 
Maltby (1818), 2 Swan. 277. 

•] — Demurrer to a bill by some 

members of a Lodge of Freemasons against others 
i have the dresses <fe decorations, books, papers, 
& other effects of the Society delivered up, & an 
^ was allowed on the ground that they 

atlected to sue in a corporate character ; but 


leave was given to amend, the ct. holding juris- 
diction for the delivery of a chattel. — ^Lloyd v, 
Loaring (1802), 6 Ves. 773 ; 31 E. B. 1302. 
Annotations: — Mentd. Meux v. Maltby (1818), 2 Swan. 
277 ; Clough v. RatoUfle (1847), 1 De G. & Sm. 164 ; Re 
Lead Co.’s Workmen’s Fund Soc., Lowes v. Smelting 
down Lead with Pit & Sea Coal, [1904] 2 Ch. 196. 

692. .] — Jurisdiction for specific delivery 

of a chattel, the value of which is not to be esti- 
mated by damages. — Nutbrown v. Thornton 
(1804), 10 Ves. 159 ; 32 E. B. 805. 

693. .] — Jurisdiction by bill in equity for 

the delivery of a specilic chattel. — Lowther v. 
Lowther (1806), 13 Ves. 95 ; 33 E. B. 230. 
Annotations: — Mentd. Bower v. Cooper (1843), 2 Hare, 

408 ; Dunno v. EngUsh (1874), L. R. 18 Eq. bU. 

694. .] — Jurisdiction for the specific delivery 

of chattels personal, especially in the nature of 
heirlooms. — Macclesfield (Earl) v. Davis (1814), 
3 Ves. & B. 10 ; 35 E. B. 385. 

695. .] — Gibson v. Ingo, No. 495, ante, 

696. .] — The ct. has jurisdiction to order 

the delivery up to an artist of a picture painted by 
himself, as having a special value, the legal remedy 
being inadequate. But where, by the terms of an 
agreement the frame of the pleadings, pltf., an 
artist, seeking restitution of a picture, had, in 
effect, put a fixed price upon it : — Held : damages 
would be an adequate remedy, & there was no 
jurisdiction in a ct. of equity to interfere. — 
Dowling v. Betjemann (1862), 2 John. & H. 544 ; 
0 L. T. 512 ; 26 J. P. 531 ; 8 Jur. N. S. 538 ; 

10 W. B. 574 ; 70 E. B. 1175. 

Annotations Wbitel^ v. nilt, [1918] 2 K. B. 808 ; 

Cohen v. Roche, [1927] 1 K. B. 169. 

697. Jurisdiction of court to restrain alienation.] 
— On a biU filed by a trustee to restrain a person 
who had obtained possession of trust chattels 
under a biU of sale by the person to whom pltf. 
had intrusted the goods, from selling them, the 
ct. interfered by injunction to restrain the person 
intrusted with the property from disposing of it 
untU the legal right had been ascertained by an 
action at law. — Wood v. Bowcliffe (1847), 2 
Ph. 382 ; 17 L. J. Ch. 83 ; 10 L. T. O. S. 281 ; 

11 Jur. 915 ; 41 E. B. 990, L. C. 

Avnotaliona : — Mentd. Carrington v. Poll (1849), 3 De O. & 
Sm. 512 ; DanieU r. Danlcll (1849), 3 De G. & Sm. 337 ; 
Farina V. SUverlock (1857), 6 W. R. 827 ; Goblnd Chundor 
Soil V. Ryan (1861), 15 Moo. P. C. C. 230 ; Sein v. Ryan 
(1861), 5 L. T. 659 ; Lamb v. Att/onborongh (1862), 
1 B. & S. 831 ; Baines v. Swalnson, (1863), 4 B. & S. 270 ; 
Cole V. North Western Bank (1875), L. R. 10 C. P. 354 ; 
Lowther v. Harris, [1927] 1 K. B. 393. 

698. .] — ^Where specilic chattels are neces- 
sary for carrying on a particular trade, & a right 
is asserted by those who have acquired a lien 
upon them to sell them, the ct. has jurisdiction 
to restrain, by injunction, a tlii*eatened sale, where 
an injury would ensue from such sale to the 
trader or other person whoso right would be 
interrupted & whose position in life would be 
injured by a sale. 

A railway co. claimed a lien on certain coal 
waggons in their possession belonging to B., & 
threatened to sell them. B. thereupon filed a 
bill to restrain the sale & detention of such 
waggons. By arrangement the co. agreed not to 
seU them, until after a specified day. Subse- 
quently to that day, B. brought an action of 
trover & detinue against the co., & in that action 
he recovered possession of the coal waggons from 
the CO. No further proceedings had been taken 
in tlie suit instituted in equity. Upon a motion 
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687 {. Right to recapture .] — CredJto 
or an infant tmdur aiv cnUtlod • 


retake or to sue in detinue for goods 
fnippllod by them on credit. On the 
death of the infant the right accrues 
against his oxors. Jf the goods could 


have been Idontlfled notwithstanding 
their subsequent sale in the adminis- 
tration of the estate. — Re Hendehson 
(1916), 12 Tas. L. R. 40.— AUS. 
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Sect* 3. — Remedies : Suh-aecia, 4 <£? 6. Sect* 4 : 
Svb-aecta. 1 cfc 2.] 

by B., the ct. ordered all proceedings in the suit 
in equity to be stayed, & the costs of such suit to 
be paid by the co. — ^North v. Great Northern 
Ry. Co. (1860), 2 GifE. 64 ; 29 L. J. Ch. 301 ; 
1 L. T. 510 ; 0 Jur. N. 8. 244 ; 66 E. B. 28. 

699 . .] — Injunction to restrain deft, from 

parting with goods refused, when an action of 
trover was pending respecting them. Receiver of 


the goods also refused. — ^A non. (1875), Bitt. Prac. 
Oas. 39 ; 1 Char. Cham. Cas. 14. 

700. .] — Fowler v* Lbwy (1876), 1 Char. 

Cham. Cas. 14. 

701. .1 — Batby & Co. V* Morgan (1886), 

2 T. L. B. 316. 


Sub-sect. 6. — ^Replevin. 

See Cases infra* 


PART III. SECT. 8, SUB-SECT. 6. 

p. Right to follow goods.] — Gurudas 
Pyne V. Han Narain Sahu (1884), 

1. L. R. 10 Calc. 860 ; L. R. 11 Ind. 
App. 69.— IND. 

q. Pleading — Non ccpit.] — Ltimbor 
waB replevied out of the possosBlon of 
deft., who appeared to the action, & 
pleaded, first, non cepit ; second, 
property in deft. ; third, property in 
W. E., & fourth, property in the 
Crown : — Held : the plea of non cepU 
only put In iHsue the taking, & It was 
sumofent for pltf., to entitle him to 
recover, to prove that deft, had the 
goods In the place In which, etc., & 
that the onus of proving property out 
of pltf. was on deft. ; & t his was equally 
the case where there was a plea of 
property In the Crown. — O oden v. 
Bourgeois (1874). 15 N. B. R. (2 
Pug.) 365.— CAN. 

r . .] — ^Waters v. Rud- 

DBLL (1854), 11 U. 0. R. 181.— CAN. 

t. .] — FiTZI'ATRIPK V. Cas- 

SELMAN (1869), 29 U. C. R. 6.— CAN. 

a. .] — TuFFTs V. Mot* 

TASKED (1879), 29 C. P. 539.— CAN. 

b. Goods in custodia legis.] 

— Swim v, SiiiRErr, Hutchinson v. 
SUIREFF (1880), 20 N. B. R. 25.— CAN. 

0 . Non-joinder of repletrln must 

he pleaded in abed cment. \--C ook v. 
Fowler (1855), 12 U. C. R, 668.— CAN. 

d. JustiftccUion — Under warrant 

for school taxes.] — Spry v. McKenzie 
(1859), 18 U. C. R. 161.— CAN. 

e. .] — Bell v. Schultz 

(1912),21W.L.R.408:4 O.L.R. 400; 2 
W. W. 11. 491 ; 5 Sosk. L. R. 273.— CAN. 

f. Pleading with j)arty as 

owner <1> 7U)l as plaintiff's agerU .] — 
Deft, purchased lumber from D., who 
claimed to be the owner. In replevin 
by pltf., who owned the lumber, deft, 
cannot set up as a defence that D. had 
authority from pltf. to sell the lumber 
for a certain price ; deft, in purchasing 
having dealt with D. as the owner of 
the lumber, & not as pltf.’s agent. — 
Davis v. Cushing (1802), 5 All. 383. — 
CAN. 

g. Jua tertii.] — ('’larke v. 

Casey (1864), 6 All. 187.— CAN. 

h. Property in Croum.] 

— Desbrisay V. Little (1866), 6 All. 
392.— CAN. 

k. TAcn on lodger's goods.] — 

Light v. Abel (1866), 6 All. 400.— 

CAN. 

1. Letters of administration null 

cC- wwZ.]~Kerh V. MoLellan (1875), 
9 N. S. R. 602.— CAN. 

m. Lien for board of horses.] 

— In an action of replevin for the 
detention of horses deft, avowed for 
money due for board of the horses. 
Pltf. pleaded that “ at the time of the 
said detention defta. had not posted 
up in the office & in two other places 
In their said stable a copy of the Act 
of the Legislature of the Province of 
Manitoba, passed in the 47 th year 
of Her Majesty’s reign, o. 15 ” : — Held ; 
the plea was bod. — Dudley v. Hender- 
son (1886), 3 Mon. L. R. 472.— CAN. 

n. When action will lie — Whether 
when trespass lies.] — Senible : I’eplevin 

be maintained whenever trespass 
will Ho for taking chattels. — Lyons v. 
Goram (1831), N. B. Dig. 686, — CAN. 


o. Whether before Replevin Act.] 

— Qu. : could replevin be sustalnod in 
any ot. before Replevin Act, upon a 
mere tortious taking or detention not 
In the nature of a distress. — Foster v. 
Miller (1849), 5 U. O. R. 609.— CAN. 

aa. Liqtiars seized under justie'c's 

warrant.] — Replevin will not Ho for 
Hquors seized under a warrant Issued 
by a Justice of the peace under pro- 
hibitory liquor law, 18 Vlot. c. 36. — 
Breeze v. Stookford (1856), 3 All. 
329.— CAN. 

bb. Condition as to payment of 

notes.] — Pltf. sold to F. certain goods, 
taking notes In payment, a wiitten 
ogK^einent being entered Into that 
nuless the notes wore promptly paid 
the property should not vest. F. sold 
the property to deft., grlving him notice 
of pltf.’s claim. The notes not being 
paid : — Held : pltf. was entitled to 
replevy the goods.— Weeks v. Lalor 
(1859), 8 C. P. 239.— CAN. 

00 . Goods seized because of non- 

payment of tolls .] — Wilson v. Middlf.- 
SEX County Corpn. & Lanoham 
(1859), 18 U. C. R. 348.— CAN. 

dd. Amount due to plaintiff by 

agreement.] — A. & B. entered Into 
an agreement to saw lumber for pltf. 
lor one year at 21.874 per thousand 
feet, to bo deHvored on the platform 
outside the mill, & a person to be chosen 
to measure It, pltf. to furnish the logs, 
& A. & B., when not otherwise paid for 
cutting, to have, every month, ono- 
thlrd of the quantity cut piled for their 
security. Under this agreement pltf. 
seized & replevied a quantity of sawn 
lumber at the mlUs, A. & B. I'efuslng 
to deliver it to him : — Held : although 
In the general accounts pltf. was 
indebted to deft. stlU replevin W'ould 
lie for the amount duo to pltf. under the 
agreement. — Busii v. Fimlott (1859), 
9 C. P. 54.— CAN. 

ee. Refusal of vendor to deliver 

goods.] -O’Rourke v. Lee (1859), 18 
U. C. R. 609.— CAN, 

IT. All stock sold contrary to 

agreement.] — A. agreed to manage B.’s 
farm, for which B. agreed to give him, 
among other things, ono-thlrd of the 
increase of young stock raised. B. left 
the country & died, & A. sold all the 
stock upon the farm : — Held : ho had 
no right to do so, & B.’s administratrix 
might recover in replevin from the 
vendees. — Dufpili. v. Erwin (1869), 
18 U. C. R. 431.— CAN. 

gg. Gold watch taken under 

search uxirrant*] — ^A gold watch having 
been taken on a search warrant from a 

S orson who absconded, pltf. claimed 
tie to it, & brought replevin therefor 
against a city poHco magistrate, who 
appHed to stay proceedings under 16 
"Vaot. 0 . 180, s. 6 ; — Held : replevin did 
not come within the Act ; & the 

applioatlon was dismissed. — Manson 
v. Gurnett (1859), 2 P. R. 389. — 
CAN. 

hh. No tender or satisf action 

of Itm.l — C., being Indebted to deft., 
assigned to him with pltf.’s consent his 
Hon on a buggy owned by pltf., on 
which he, C., had a claim for repairs 
amounting to 125.2.5. Pltf. subse- 
quently demanded the buggy, but 
without any tender or offer to pay the 
Hen. Upon replevin : — Hdd : deft. 

' was entitled to suooeed, there being 


no evidence of a tender or satisfaction 
of the Hon. — Lake v. Biggar (1861), 
11 C. P. 170.— CAN. 

кк. Against master of fishing 

vessel — For vessel dt fish.] — Lane v. 
Doiway (1863), 5 N. S. R. (1 Old). 675. 
—CAN. 

11. For logs cut by defendants 

on land bought by plaintiff tf* defendant 
on joint account.] — Replevin wHl not 
He for logs cut by defts. on lands 
purchased by pltf. on their joint 
account, & of which they have had a 
joint possession which has not been 
regularly terminated, although the deed 
of the land was to pltf. alone, & defts. 
had not paid their share of the pur- 
chase-money, according to the agree- 
ment. — Freeman v. Harrington 
(1863), 1 Old. 352.— CAN. 

nun. Property in cheese passing 

on ascertainment of weight .] — Bank of 
Montoeal V. McWhirter (1867), 17 
0. P. 506.— CAN. 

nn. .] — Replevin wiU Ho In tills 

country, though there has been no 
wrongfiil taking, but a detention only 
Is complained of, & this though the 
writ & declaration chaige both, for 
every detention is a now taking. — 
Deal v. J’ojteu (1867), 26 U. C. R. 
578.— CAN. 

00 . Taker bccomirw trespasser ah 

initio.] — McGowan v. Betts (1871), 
N. B. Dig. 686.— CAN. 

pp. .)— Replevin wlH Ho for goods 

& chattels that have been In the pos- 
soHsion of pltf. & wrongfully taken, 
or when lawfully taken or received 
have been unlawfully withheld. — 
Grant V. Robertson (1871), 8 N. B. R. 
247.— CAN. 

qq. Against receiver .] — Cami'- 

BELL V. Lepan (1871), 21 O. P. 363. — 

CAN. 

np, Default in payment of in- 

stalments on piano .] — Mason v. J^ohn- 
SON (1876), 27 C. P. 208.— CAN. 

tt. .] — Heintzman V. 

Graham (1887), 15 O. R. 137. — CAN. 

ааа. Misappropriation by agent. ] 

— Stewart v. Rounds (1882), 7 A. R. 
515.— CAN. 

bbb. Goods not in possession of 

defendant at time of seizure .] — Mar- 
shall V. Anderson (1883), 4 R. & G. 
431.— CAN. 

000 . Goods affixed to realty .] — 

A writ was issued to recover certain 
machinery In a planing mlH. Pltfs. 
claimed tne goods as vendors, imdor a 
hire & sale receipt. Defts. claimed 
property os part of the realty under a 
iiitge. Irom the purchaser under the 
same receipt. On motion to sot aside 
the writ : — Held j replevin would He. 
— Waterous Engine Works Co. v. 
Henry (1884), 1 Mon. L. R. 36.— CAN. 

ddd. Property not taken out of 

plaintiff's possession.] — Dobson v. Mc- 
Kay (1884), 17 N. 8. R. (5 R. & G.) 5.— 
CAN. 

eoe. Against assignee in bank- 

ruptcy.] — Francis v. Turner (1895), 
25 S. 0. R. 110.— CAN. 

fff. To recover drill db gang 

2 )lough .] — Wesbrook v. Willoughby 
(1895), 10 Mon. L. R. 690.— CAN. 

egg. Unlawful detention of goods. ] 

— ^Replevin wiU Ho for the muawfuJ 
detention of goods as weU as for an 
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Sect. 4.— WAIVER. 

Sub-sect. 1. — In General. 

702. Right to waive.] — Plaintiff may waive a 
tort, & bring an action purely of a civil nature, 
where it is for the benefit of deft. — ^Feltham v. 
Terry (orTrRREL) (1773), Lofft, 207 ; 98 E. R. 613. 
Annotations: — Reid, Lindon v. Hooper (1776). 1 Cowp. 

414 ; Birch v. Wright (1786), 1 Term Hop. 378 ; Bennett 
V. Franoia (iSOl), 2 Boa. & I*. 650 ; Thuraton v. MiUa 
(1812), 16 East, 254. 

703. Effect of waiver.] — Feltham v. Terry 
(or Tyrrel), No. 702, ante. 

704. .1 — The assignees of a bkpt. having 

onco affirmed the acts of a person who wrongfully 
sold the property of the bkpts., cannot afterwards 
treat him as a wrongdoer, & maintain trover. — 
Brewer v. Sparrow (1827), 7 B. & C. 310 ; 
1 Man. & By. K. B. 2 ; 0 L. J. O. S. K. B. 1 ; 
108 E. R. 739. 

Annotations: — Reid. Burn v. Morris (1834), 4 Tyr. 483 ; 
Lindon v. Sharp (1843), 6 Man. & G. 895 ; Valpy v. 
Sanders (1848), 5 0. B. 886 ; Lythgoo v. Vernon (1860), 
5 H. & N. 180. 


Sub-sect. 2. — What Amounts to Waiver. 

705. Affirniance of Implied contractual relation- 
ship — Between plaintiff & tortfeasor.] — In a 

simple case, such as that of a wrongdoer having 
taken property of pltf. & sold it at a price beyond 
its ordinary market value, there is no difficulty. 
The question of affirmance [of contract] here 
concerns only the relation between two persons, 
the owner & the tortfeasor, & by waiving the tort 
treating the latter as his agent in seliing, the 
owner secures the advantage of the high price 
received {per Cur.). — John v. Dodwell & Co., 
[1918] A. C. 663 ; 87 L. J. P. C. 92 ; 118 L. T. 
661 ; 34 T. L. R. 261, P. 0. 

Annotations : — Consd. Reckitt v. Baniott, Pembroke ic 
Slater, 11929] A. O. 176. Refd. Corpn. Ajwncioa v. Homo 
Bank of Canada, 11927] A. O. 318; Lloyds Bank v. 
Chartered Bank of India, Australia & China (1928), 97 
L. J. K. B. 609. 

706, Demand of price.] — The servant of a bkpt., 
without authority, sold bkpt.’s goods to deft., 
who had notice of the act of bkpey. The assignees 


unlawful taking, or, in other words, 
whorovor trover will lie. — Gates v. 
Bent (1899), 31 N. S. 11. 544.- -CAN. 

d. Plaintiff mlth e^uitahU title.] 

— WuiaiiT V. Battley (1905), 24 

C. L. T. 278.— CAN. 

e. Plaintiff replevied goods rf* 

defendant re -replevied.] — Graham v. 
White (1910), 14 W. L. R. 287.— CAN. 

f. Goods in custodia legia.] — 

Replevin does not He for good.s in 
eusiodia legia . — Woods v. Finley 
(1921), 48 N. B. R. 398.-— can. 

g. Recovery of motor car.] — 

In an oetlon of replevin brought by 
the administrator of deeoased for the 
recovery of a motor car, deft. & his 
wife gave evidence, that the ear was 
purchabod by deft, from the owner in 
his lifetime. The trial judge received 
as corroborated ovldonoe, satisfying 
the statute, the fact that a policy of 
Irisiuance on the ear was assigned by 
the owner in his lifetime to deft. & was 
delivered to the agent of the com- 
pany & acted upon by the company : — 
Held : pltf.'s appeal must be dismissed, 
& the goods replevied relumed to deft. 

— J’A'rJKKSON V. KiLcur (1922), 65 
N. S. R. 632.— CAN. 

h. Refusal to deliver up organ.] 

— Deft, purchased a piano from pltf. 
under a hiring & purchasing agree- 
ment, for on agreed price In cash, & 
an organ which was then in doft.’s 
possosslen, deft, at the time giving his 
promissory notes to cover the amount 
of the cash price. On the following 
day pltf. tendered the piano according 
to agreement & demanded possession 
of the organ. Deft, refused to reooivo 
possession of the piano and declined 

possession of the organ: — 
i/cia .- the transaction was a sale of 
the organ as part of the consideration, 
« that replevin lay for Its recovery. — 
SMITH V. Billard (1922), 55 N. S. 11. 
502.— CAN. 

k. Matters settled by agreement be- 
tween two trials — Whether second trial 

proceed. 1 —Canniff v. Bogert 
(1858), 7 O. P. 81.— CAN. 

l. Writ of replevin act aside — Seizure 
of vessel by revenue auUiority.] — A 
vessel seized for breach of the revenue 

having been replevied from the 
collector, the writ of replevin was sot 
aside. — S cott tj. McRae (1861), 3 
1 . R. 16. — “CAN. 


m. Award in replevin — Wheih 
inconelsfency.] — An award, 1 
^plevin for a promissory note, thf 
declared deft, to have detained tl 
note illegally, & at the same tin 
awarded that it should bo dolivere 
payment of a certain sui 
(wiuch amomt was duo thereon) wc 
?,?w®H/®i'^hicon8l8tenoy, as it efleote 
auDBtantial justice between the partiei 
—Lund v. Smiih (1861), lo C. 1 


443.— CAN. 

n. When relief granted.] — Several 
persons united In pm’chasing a printing 
press & material for the establishment 
of a newspaper to advocate certain 
views, & agreed with a printer that ho 
should OBtablish tho newspaper, & 
should have a legal transfer of the 
property on paying to the several 
persons tho sums they had respectively 
contributed. This agreement Mas 
acted on, &; tho printer paid some of 
the contributors accordingly. One of 
them, who asserted that ho had not 
been paid, took possession of tho press 
& material by writ of replevin 
Held : the printer was entitled to 
relief in equity, & an Injimctlon was 
granted to stay proceedings in tho 
replevin suit on Hcourity being given.— 
Dkwhurst V. McCoitin (1870), 17 
Gr. 572.— CAN. 

o. Whether plaitUiff may recover 
special damage.]— -In replevin for iron, 
pltf. cannot recover for loss sustained 
by not being able to get the iron at a 
certain time, for the purpose of manu- 
facturing it, unless such special damage 
is alleged in tho deelaration. — D om- 
ville V. Keevan (1871), N. B. Dig. 
248.— CAN. 

p. Grant of ncvi trial — Mixture of 
artxclec.] — Where pltf. replevied certain 
logs from defts. imder a bill of sale, 
& among those rightfully belonging 
to him were a number belonging to 
defts., which tho latter had mixed up 
with them imder tho belief that they 
were all their own : — Held : there 
should be a new trial, in order that 
defts. might have an opportunity of 
proving what part belonged to them 
& what to pltf. — Stewart v. Wheeler 
(1874), 9 IL S. R. 414.— CAN. 

q. Misdirection.] — Reid v. 

McDonald (1876), 20 C. P. 147.— 
CAN. 

r. Who may sue — PlairUiff in pos- 
session — AUhough without title against 
Crown.] — Gilmour v. Buck (1874), 24 
C. P. 187.— CAN. 

t. -.] — Mc Donald v. Lane 

(1881), 7 S. 0. R. 462.- CAN. 

a. Plaintiff as agent of hirers.] 

— COQUILLARD V. HUNTKR (1875), 36 
U. O. R. 316.— CAN. 

b. Action on replevin bond for non- 
return of timber replevied.] — Paiter- 
80NV. Fuller (1874), 32 U. C. R. 240.— 
CAN. 

o, .] — Bates v. Mackey (1882), 

1 O. R. 34.— CAN. 

aa. Whether 1 Rev. Stat. c. 1 20, takes 
away comnwn law right to bring trover 
for cmwersion .] — Gibson v. McKean & 
Randolph (1876). 3 Pug. 299.— CAN. 

bb. Replwin for goods obtained by 
false represeniaiions.] — Whore an act ion 
of replevin was brought for goods sold 


by pltfs. to deft., & there was evidence 
to justify the judge who tried the 
cause without a jury in coming to the 
conclusion that deft, had made false 
reprobcntations to pltfs. as to his 
solvency, knowing them to ho false, 
the ct. refused to disturb tho judgment 
for pltfs. — Hossock v. Neilly (1880), 
1 R. & G. 388.— CAN. 

00 . Necessity for proof of demand for 
goods.] — Pltf. brought an action of re- 
plevin for certain goods seized under 
a warrant of distress for wa(/©r rates 
claimed by tho city, & the writ alleged 
an imjust detention, but contained no 
allegation of an unlawful taking. Deft, 
denied the detention, & pleaded a 
second plea, justifying under a distress 
for water rates, to which pltf. replied, 
disputing tho liability : — Held : us 
there was no complaint in the writ of 
an imlawful taklxig, & no proof of a 
demand of tho goods by pltf., he could 
not recover in this form of action. — 
iNOLis V. Greenwood (1881), 14 

N. S. R. (2 R. & G.) 2 ; 1 0. L. T. 
102.— CAN. 

dd. Whether notice of writ notice of 
disaffirmance of contract.] — Stoesek v. 
Springer (1882), 7 A. R. 497.— CAN. 

ee. Seizure of liquors — Dismissal of 
comjjlaini for unlawfully keeping liquor 
for sale — Right of defendant to have 
liquors restored to him.] — Tennant 
V. Bklyka (1884), 24 N. B. R. 238.— 
CAN. 

ff. Contents of affidavit — On selling 
aside, writ of replevin.] — Keeper v. 
Todd (1885), 1 B. C. R. pt. 2, 249.— 

CAN. 


gg. Licence to take possession of deft. *8 
gows — If in pltf.'s opinion he should 
he incapable of carrying on business 
— If opinion formed bond fide, the court 
cannot review it.] — Turner v. J’r\ncib 
(1894), 10 Man. L. R. 340.— CAN. 

hh. Admissibility of evidence of col- 
lateral verbal agreement as to default in 
payment.] — McMillan v. Byers (1899), 
15 S. 0. R. 194.— CAN. 

kk. Replevin for dogs — Dispute as lo 
terms of keeping dogs.] — McKinnon v. 
Minaity (Y. T.) (1905), 1 W. L. R. 
272.— CAN. 


U. Property not passing — Assignment 
by vendor to third •person — Return of 
goods by vendee to vendor before maturity 
of note — Right of assignee to replevy 
goods from vendor.] — Tudhope-Ander- 
bon CJo. V. Kerr (1913), 25 W. L. R. 
332 ; 5 W. W. It. 1352.— CAN. 


PART III. SECT. 4, SUB-SECT. 1. 


mm. Effect of waiver.] — Davidson v, 
Dennis (1887), 8 N. S. W. L. R. (L.) 
282 ; 4 N. S. W. W. N. 73.— AUS. 


nn. .] — Flewelung v. Law- 

rence (1882), 21 N. B. R. (5 P. & B.) 
529.— CAN. 
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Sect* 4. — Waiver : Sub-aects. 2 3.] 

delivered to deft, a bill of parcels as for goods 
sold & delivered by bkpt., & made two several 
demands for payment, which deft, refused, & he 
also refused to dehver up the goods when 
they were subsequently demanded ; — Held : the 
demand for payment amounted only to a qualified 
offer by the assignees to adopt the sale, & that 
they were not IJiereby precluded from suing in 
trover. — ^V alpy v. SANDrms (1848), 5 C. B. 886 ; 
17 L. J. (J. P. 249 ; 11 L. T. O. S. 201 ; 12 Jur. 
483 ; 130 B. K. 1128. 

Annotation : — Refd. Rice v. Reod, [19001 1 Q. B. 64. 

707. .] — At a sale by auction of A.’s goods, 

B., who was a creditor of A., became a purchaser, 
A contrary to the conditions of sale, removed the 
goods without paying for them : — Held : if the 
auctioneer, after satisfaction of his charges, could 
maintain an action against B. for the price, B. 
might in that action, or in a similar action by the 
assignees under the subsequent bkpey. of A., set- 
oiX the amount of A.’s debt to him, by way of 
equitable defence, if not at law ; but a mere 
demand of the price by the auctioneer & the 
assignees was not a waiver of tlie tort, & conse- 
q^uently the assignees might maintain trover for 
the goods wrongfully removed. — TT olmes v. 
Tutton (1855), 5 E. & B. 65 ; 3 0. L. K. 1343 ; 
24 L. J. Q. B. 346 ; 26 L. T. O. 8. 177 ; 1 Jur. 
N. S. 976 ; 119 E. 11. 405. 

Annotations : — Refd. Manley v. Borkott, [19121 2 K. B. 
329 : Benton v. Campbell, Parker, [1926] 2 K. B. 410. 
Mentd. Turner v. Jones (1857), 1 H. N. 878 : Newman 
V. Rook (1858), 4 C. B. N. fl. 434 ; Tilbury r. Brown 
(I860), 30 L. J. Q. B. 40; Murray v. Arnold (1802), 3 
B. & S. 287 ; Ilopklna v. Clarko (1864), 4 B. & H. 836 ; 
European Bank v. Fox (1866), 15 L. T. 288 ; Wood v. 
Dunn (1866), L. R. 2 Q. B. 73 ; lie Adams, Exp. Green- 
away (1873), 29 L. T. 75 ; Emanuel v. Bridget (1874), 
L. K. 9 Q. B. 286 ; lie Koyworth, Ex p. Banner (1874), 
U Cb. App. 380 : Lowe v. Blakomoro (1875), L. R. 10 
Q. B. 485 : Stevens v. Phelips (1875), 10 Ch. App. 417 ; 
Jie Watt, Ex p. Joselvne (1878), 8 Ch. D. 327 ; lie Stan- 
hope SUkstone Collieries Co. (1879), 40 L. T. 204. 

.] — See, also, Sale of Goods, Vol. XXXIX., 

p. 531, No. 1438. 

708. Demand of proceeds of sale — Effect of de- 
mand — Demand unsatisfied.] — The master of a 
ship, whicli was injured by the perils of the sea, 
put into the Mauritius, & there abandoned the 
ship & cargo, wliich were afterwards sold under 
an order of the Vice-Admlty. Ct. there, & the 
proceeds paid into that ct. The cargo was not 
damaged or perishable, nor was there any pressing 
necessity for the sale of it. The owners of the 
cargo brought an action on the case against the 
owners of the ship for wrongfully selling the 
cargo instead of carrying it to London, according 
to their contract, with a count in trover, & 
recovered a gcneial verdict for the value of the 
ship & freight, which was one-fifth of the value of 
the cargo. They also sent out a power of attorney 
to an agent at the Mauritius to procure from the 
Vice-Admlty. Ct. there the proceeds of the sale 
which had been paid in. The agent demanded 
them, but they had been previously remitted to 
the High Ct. of Admlty. in this country. In an 
action for money had & received by the owners 
against the purchaser of the goods : — Held : the 
proceeds of the sale at the Mauritius not having 
been paid when demanded, pltfs. were in the same 
situation as if no such demand had been made, & 
therefore entitled to recover the value of the goods 
from deft. — ^M orris v. Robinson (1824), 3 B. & C. 
196 ; 5 Dow. & By. K. B. 34 ; 107 E. R. 706. 
Annotations :—AvU* Volpy v. Saunders (1848), 5 C. B. 

886 ; Brinsmead v. nairison (1871), L. R. 6 C. P. 584 ; 

1 B. 54. Mentd. Knight v. Iiegh 
(1828), 1 Moo. & P. 528 ; Cammoll v. Sowell (18G0), 
6 Jui'. N. S. 918. 


709. Payment of part of proceeds.] — 

If the owner of goods, after a tortious sale of them, 
waives the conversion & claims the proceeds of 
the sale, part of which are paid to him, he cannot 
afterwards treat the seller as a wrongdoer & main- 
tain trover against him. — Lytiigoe v* Vernon 
(1860), 6 H. & N. 180 ; 29 L. J. Ex. 164 ; 157 
E. R. 1148. 

710. Receipt of proceeds of sale.] — Ly'diigoe v, 
Vernon, No. 709, ante. 

711. .] — The trustee of bkpt.’s estate 

applied, under Bankruptcy Act, 1869 (c. 71), s. 72, 
to the Ot. of Bkpey. to declare a bill of sale, made 
by bkpt. previously to his bkpey., fraudulent & 
void as against himself as trustee & to order the 
assignee under the bill of sale who had previously 
to the bkpey. sold the goods comprised therein, 
to pay over tlie proceeds of the sale to himself as 
such trustee. The Ct. of Bkpey. having made 
the order prayed for, & the assignee having 
accordingly paid over the proceeds of the sale : — 
Held : the tiiistec could not afterwards bring an 
action of trover against the assignee under the 
bill of sale to recover the difference between the 
value of the goods & the amount realised by the 
sale, inasmuch as by the proceedings in bkpey. to 
recover the proceeds of the sale he had affirmed 
such sale & waived the tort. — Smith v. Baker 
(1873), L. R. 8 C. B. 350 ; 42 L. J. 0. P. 155 ; 
28 L. T. 037 ; 37 J. P. 667. 

Annotations; — Consd. Rice v. Reed, [1900] 1 Q. B. 54. 
Apld. Comittl V. Maher (1905), 94 L. T. 158 ; lie Wilson, 
[1916] 1 K. B. 382. Consd. Be A Bankruptcy Notice, 
[1924] 2 Cb. 76. Refd. Roe v. Mutual Loan Fund (1887), 
19 Q. B. J). 347 ; Edwards v. Motor Union Insoe., [1922] 
2 K. B. 249 : nudderflfleJd Fine Worsteds v. Todd (1926), 
134 L. T. 82. Mentd. Mercer v. Vans CoUna (1897), 
4 Mans. 303 ; Davis v. Petrie (1905), 93 L. T. 511. 

712. .] — Pltf.’s servant wrongfully sold 

goods of his master to deft,, who knew that the 
servant was improperly dealing with them, & the 
servant paid the proceeds of the sale into his 
account at his bank. Pltf. brought an action 
against the servant & the bank, claiming as 
against the servant damages for conversion of 
the goods, & in the alternative for money had & 
received, A as against the servant & the bank an 
injunction to restrain them respectively until the 
trial of the action from drawing out or parting 
with the sum of £1,600 then standing to the 
servant’s credit at the bank. Pltf. applied for 
an interim injunction as above upon an affidavit 
that £1,500 at the least could he specifically traced 
to the servant’s account as being moneys paid by 
deft, for the goods wrongfully sold. An interim 
injunction was granted, but no further steps in 
the action were taken, an agreement being arrived 
at between pltf. & the servant that £1,126 out of 
the £1,600 then at the bank should be paid to 
pltf. in full settlement of all claims against the 
servant, without prejudice to pltf.’s claim against 
deft. This agreement was embodied in a judge’s 
order, but no judgment was signed. Before the 
agreement was made pltf. had brought an action 
against deft, claiming damages for the conversion 
of the goods : — Held : pltf. had not, by his pro- 
ceedings in the former action & by his dealings 
with the servant therein, elected to affirm the 
sale & to waive the tort, & the action against 
deft, was maintainable. — Rice v. Reed, [1900] 
1 Q. B. 54 ; 69 L. J. Q. B. 33 ; 81 L. T. 410, 0. A. 

,1 — See, also, Sale of Goods, Vol. XXXIX., 

p. 485, No. 1048. 


Sub-sect. 3. — Election to Sue on Contract. 
Sec Contract, Vol. XII., pp. 502-567. 
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Part I. — Trusts. 


Sect. 1.— NATURE AND CHARACTERISTICS. 

1. Creature of equity.] — Uvedale v. Ettrtck 
(1682), .2 Cas. in Ch. 130 ; 22 E. B. 880, L. C. 

2. Confldence between parties.] — ^A trust 

is where there is such a confidence between parties 
that no action will lie, but is a case merely for 
the consideration of equity. — S turt v. Meu.tsh 
(1743), 2 Atk. 610 ; 26 E. B. 765, L. C. 

Annotation : — Consd. Wilson v. Bury (1880), 5 Q. B. D. 518. 

3. — ^Agreement between parties.] — Agreement 
concerning any subject, though in form personal, 
raises a trust in equity against the party himself, 
volunteers, &: claimants, with notice under him, 
except where the effect would be to restore the 
power of violating it, as whore tenant in tail has 
suffered a recovery contrary to his covenant. 

Wherever persons agree concerning any par- 
ticular subject, that in a Court of equity as against 
the party himself & any claiming under him 
voluntarily or with notice, raises a trust (Lord 
Hardwicks, C.). — Leoard v. Hodges (1792), 
1 Ves. 477 ; 3 Bro. 0. C. 631 ; 30 B. B. 447, L. 0. ; 
subsequent proceedings (1793), 4 Bro. C. C. 421, 
L. C. 

^nnofafioTw .-^Congd. TaUby v. Official Receiver (1888), 13 

App. Caa. 623. Refd. jRe Lind, Industrials Finance 

Syndicate v. Lind, [19151 2 Ch. 345. Mentd. Legrard v. 

Johnson (1797), 3 Ves. 352. 

4. Whether distinct from use.] — An use which 


is but a trust & confidence, & a tiling in equity & 
conscience, sliall be by operation of law to him 
who in truth was owner of the land, without 
having regard to estoppels or conclusions, whieli 
are averse to truth & equity {per Cur.). — Beck- 
with’s Care, Colgate Blithe (1589), 2 Co. 
Kep. 56 b ; 76 E. B. 541. 

Annolotion^ : — Mentd. Bury & Taylor’s Case (1610), Godb. 
179 ; Flovor’s Case (lOfl), 9 Co. Rep. 125 b; Berry v. 
Perry (1615), 3 Bulst. 62 ; Child v. BayUo (1620), Palm. 
48 ; Colllntovood v. Pays (1664), 1 Rid. 193 ; Harris r. 
Evans (1666), O. Brldg. 547 ; Bushell v. Borland (1708), 
Holt, K. B. 7.3.3 : Acherloy v. Vernon (1739). Willes, 153 ; 
Armstrong d. Novo v, Woolsey (17.55), Bamos, 467 ; 
Tarleton v. Liddell (1851), 17 Q. B. 390. 

6. .] — Broughton v, Langley (1703), 

Holt, K. B. 708 ; 2 Ld. Raym. 873 ; 1 Lut. 814 ; 

I Eq. Cas. Abr. 383 ; 2 Salk. 679 ; 90 E. R. 
1291. 

Annotatuma : — Refd. Garth r. Baldwin (1755), 2 Vo^Sen. 
646 ; Legard v, Hodges (1792), 3 Bro. C. C. 531. Mentd. 
Right d. Phlllippa v. Smith (1810), 12 East, 455. 

6. .] — We take trusts & uses to be the 

same, in respect of trusts in their larger extent, 
& so within the Statute of Uses (Holt, C.J.). — 
Bushell v. Burland (1708), Holt, K. B. 733 ; 

II Mod. Rop. 196 ; 90 E. R. 1304. 

7. .] — The common law makes no dis- 

tinction between trusts & confidences & uses ; 
& there is no foundation to make a difference 
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Sect.l. — Nature and characteristics. Sect. 2: Sub- 
sect. A. & B. ; sub-sect. 2.] 

between trusts & uses, since 27 Hen. 8 though 
they have done it in Chancery ; & now since 
Stat. Frauds no stranger can take a use by any 
parol averment (Holt, O..T.). — ^Altham (Lord) v . 
Anglesey (Earl) (1709), Gilb. Ch. 10; 11 Mod. 
Hep. 210 ; 25 E. H. 12 ; sub nom. Anglesea 
(Lord) v. Altham (Lord), Holt, K. B. 730. 
Annotations : — Befd. Fordyce v. Willis (1792), 3 Bro. C. C. 
57 L Mentd. Long v. liuckoridBe (1718), 1 Stra. lOG ; 
Cavo V. Holford (1798), 3 Vos. 650. 

8. .] — . . . Deeds on the Statute of Uses 

whicli are ti'usts at common law (Lord JIard- 
wirivE, C.). — Hiqden V. Vallier (1751), 2 Ves. 
Sen. 252 ; 3 Atk. 731 ; 28 E. R. 103, L. C. 
Annotations : — Befd. Fisher v. Wlgg (1700), 1 P. Wins. 14. 

Mentd. Goodtltlo d. Hord v. Stokes (17.53), Say. 67 ; 
Campbell v. Campbell (1792), 4 Bro. C. C. 15 ; Morley v. 
Bird (1798). 3 Ves. 629 ; Avelinj? v. Knipe (1816), 19 Ves. 
441 ; Fletx'hcr v. Fletcher (1844), 4 Ilare, 67 ; liarrison 
V. Barton (1860), 1 John. & H. 287 ; Matson v. Dennis 
(1864), 4 De O. L & tim. 346 ; Steeds v. Steeds (1889), 22 
Q. B. D. 637. 

9. .] — Burgess v. Wheate, A.-O. v. 

Wheate, No. 038, post. 

10. .] — TJie term “ trust ” would be read 

... in the old sense in which it was understood 
before & in the Statute of Uses, wliich admitted 
of no difference between “ uses ” & “ trusts ” 
(Chitty, J.). — Re Brooke, Bhookpi v. Bhooke, 
[1894] 1 Vh. 43 ; 03 L. J. Ch. 159 ; 70 L. T. 71 ; 
42 W. H. 186 ; 10 T. L. H. 04 ; 8 K. 24. 

11. Distinguished from power.] — I’ower con- 
sidered as distinguished from trust, Tiiis ct. 
cannot execute a mere power ; but will (‘xecute 
a trust, which fails by the death of the trustee, 
or accident. — Brown v. Higgs (1803), 8 Ves. 
501 ; 32 E. H. 473, L. C. ; affg. (1800), 5 Ves. 
495 ; on appeal (1813), 18 Ves. 192, H. L. 
Annotations Consd. Cowper v. Mantell (No. 2), Cooper v. 

Mantell (No. 2) (1866), 22 Boav. 231 ; lie Eddowos (1861), 

1 Drew. & Sm. 396. Apld. Hobson v. Flight (1864), 34 
Bcav. 110. Consd. Re Hughes, Hughes v. Footner, (19211 

2 Ch. 208. Befd. Longmore v. Broom (1802), 7 Ves. 124 ; 
Bircli V. Wado (1814), 3 Ves. & B. 198 ; Provost v. Clarke 
(1816), 2 Madd. 458 ; Meredith r. Heneage (1824), 1 81m. 
642 ; Benson v. Whlttam, Hemming v. Whlttam (1831), 
6 Sim. 22; Foley v. Parry (1833), 2 My. & K, 138; 
Toldervy v. Colt (1836), 1 M. & W. 250 ; Burrough v. 
Philcox, Lacey v. Philcox (1840), 6 My, & Cr. 71 ; Wll* 
braham v. Searlsbrlck (1847), 1 H. L. Cas. 167 ; Penny v. 
Tumor (184 8), 2 Ph. 493 ; Christ’s Hospital v. Grainger 
(1849), 1 H. & Tw. 633 ; I’rondorgaat v. Prendorgast 
(^1860), 3 n. L. Cas. 195 ; Sheffield v. Coventry (1862), 17 
jur. 289 ; Hohlnson v. Wheelwright (1856), 21 Boav. 214 ; 
Joel V. Mills, Harvey v. MUls (1 867), 3 K. & J. 458 ; Salu.s- 
hury V. Denton (1857), 3 K. & J. 529 ; Bernard v. Mlnshull 
(1869), John. 276 ; Howarth v. Dewoll (1860), 6 Jur. N. S. 
1360 ; Re White’s Trusts (1860), John. 666 ; Goldring 
V. Inwood (1861), 3 Glff. 139 ; IMlcher v. Randall (1861), 
4 L. T. 398 ; Re Strickland’s Trust (1862), 1 Now Hep. 
164 ; Izod r. Izod (1863), 32 Bear. 242 ; Lambert v. 
Heudlo (1863), 3 New Hep. 247 ; Rc Joaffreson’s Trusts 
(1866), 12 Jur. N. S. 660 ; Shattook v. Shattock (1866), 
35 L. J. Ch. 609 ; Re Phono’s Trusts (1808), L. H. 6 Eq. 
346; Butler v. Gray (1869), 5 Ch. App. 26; Briggs v. 
Upton (1872), 26 L. T. 485 ; Carthow v, Eiiraght (1872), 
2Qh. T. 834 ; Pocock v. A.-G. (1876), 3 Ch. D. 342 ; Porter 
r. Baddoley (1877), 5 Ch. D. 542 ; Re Sprague, Miloy v. 
Cape (1880), 43 L. T. 236 ; Re Blight, Blight v. Hartnoll 
(1881), 30 W. H. 613 ; Wilson v. Duguld (1883), 24 Ch. D. 
244 ; Re Brierley, Briorloy v. Brlorley (1894), 43 W. H. 36 ; 
Re Lowman, Devenlsh v. Poster. [1895] 2 Ch. 348 ; Re 
Woekes’ Settlmt., [1897] 1 Ch. 289; Re Llewellyn’s 
Settlmt., Offloial Solicitor r. Evans, [1921] 2 Ch, 281 ; Re 
Combe, Combe v. Combe, [1925] 1 Ch. 210. Mentd. Black- 
burn V. JopBon (1814), 2 Ves. & B. 359 ; Deerhurst v. St. 
Alban’s (1831), 2 Russ. & M. 702 ; Marker v. Kekewich 
(1860), 8 Hare, 291 : Mollor v. Stanley (1864), 2 De G. J. 
& Sm. 183 ; Re Flckus, Farina v. Fiokus (1899), 69 
J.. J. Ch. 161. 

12. Distinguished from agency.] — Cave v. Mac- 
kenzie (1877), 46 L. J. Ch. 564 ; 37 L. T. 218. 
Avnotations .'—ConMd. James v. Smith, [1891] 1 Ch. 384. 

Befd. Chattook v. Muller (1878), 8 Ch. D. 177. 

13. Distinguished from contract.] — (1) If the 
only relation which it is proved deft, or person 
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charged bears to the matter is a contract-ual 
relation, he is not in the view of equity a trustee 
at all, but only a contractor (Lord Esher, 
M.H.). 

(2) A constructive trust is therefore, . . . “ a 
trust to be made out by circumstances (Bowen, 
L.J.). — Soar v. Ashwell, [1893] 2 Q. B. 390 ; 
69 L. T. 585 ; 42 W. R. 105 ; 4 R. 602, C. A. 
Annotations: — As to (1) Consd. Trevor v. Hutchins (1897), 
76 L. T. 183. As to (2) Apld. Re Lands Allotment Co. 
(1894), 63 L. J. Ch. 291. Consd. Price v. PhiUipa (1894), 
11 T. L. H. 80 ; Re Gallard, Ex p. GaUard, [1897] 2 Q. B. 8. 
Apld. North American Land & Timber Co. v. Watkins, 
11904] 1 Ch. 242. Consd. Taylor v. Davies, [1920] A. C. 
636. Apld. Re Eyre -Williams, WliUama v. Williams, 
[1923] 2 Ch. 633, Befd. Mara v. Browne, [1895] 2 Ch. 69 ; 
Re Dixon, Heynesr. Dixon, [1900] 2 Cffi. 661 ; Re Robinson, 
McLaren v. Public Trustees, [1911] 1 Ch. 602 ; Henry v. 
Hammond, [1913] 2 K. B. 515 ; Re Mason, [1928] Ch. 385. 
Generally, Befd. Friend v. Young, [1897] 2 Ch. 421 ; 
]tochefouoauld v. Boustoad, [1897] 1 Ch. 196. 

14 . Distinguished from charge.] — D awson v. 
Clarke, No. 270, post. 

16. .] — King v. Denison, No. 93, post. 

16 . Obligation to do act in respect of property.] 

— An obligation to do an act with respect to 
Ijropeity creates a trust ; & if the party who is 
subject to the obligation acquires or retains by 
means of his neglect of duty a greater interest 
than lie would otherwise have had, he becomes a 
trustee of such excess for the benefit of those 
who would have been entitled to it if the obliga- 
tion had been duly fulfilled. — F leeming v. 
Howden (1808), L. R. 1 Sc. & Div. 372. 
Annotations: — Dbtd. Bank of Scotland v. Maclood, [19141 
A. (’. 311. Befd. Hentahlo Reversionary Co. v. Millar, 
11892] A. O. 598. 

17 . .] — (1) Trusts, i.e. equitable obliga- 

tions to deal with property in a particular way, 
ran be imposed in any language which is clear 
enough to sliow an intention to impose them 
(IjTNDbEY, L.J.). 

(2) There is . . . abundant authority for saying 
that, if property is left to a person in eonfidence 
that he will dispose of it in a particular way as to 
which there is no ambiguity, such words are 
amply sufficient to impose an obligation (Lindley, 
L.,T.).— /?e Williams, Williams v. Williams, 
[1897] 2 Ch. 12 ; 66 L. J. Ch. 485 ; 76 L. T. 600 ; 
45 W. R. 519 ; 41 Sol. Jo. 452, C. A. 

Annotations: — As to (1) Consd. Rc Hanhury, Hanbnry v. 
Fisher, 119041 1 Ch. 415. Apld. Re Oldfleld, Oldflold v. 
Oldfield, [1904] 1 Ch. 649. Befd. Re Btu-ley, Alexander 
V. Burley, [1910] 1 Ch. 215. As to (2) Apld. Rc Oldfield, 
Oldfield V. Oldfield, [1904] 1 Ch. 549. Generally, Befd. Re 
Atkinson, Atkinson v. Atkinson (1911), 80 lu J. Ch. 
370. 

18. Necessity for trustee & cestui qui trust.] — 

There is a trust in almost every relation of life in 
which one person docs something for another. 
Those who deal . . . with a broker trust him to 
make a selection of certain securities. In a 
broader sense, one frequently used, we are all 
trustees, some for the public, some for different 
sections of the public, of our abilities, our time, 
our goods, & so on. But in cts. of equity, & in 
the text books & authorities, trustee & cestui que 
trust have a technical & defined meaning. You 
must have a person who is a trustee, tlien you 
must have property, which may be chattels, or 
land, or money, or anything, <& you must have 
persons who are the cestuis que trust — in trust for 
whom that property is held by the person who is 
the trustee. That combination must exist before 
you get the relation of trustee & cestui que trust 
(Kekewich, J.). — Dooby v. Watson (1888), 39 
Ch. D, 178 ; 57 L. J. Ch. 805 ; 58 L. T. 943 ; 
36 W. R. 764 ; 4 T. L. R. 584. 

Annotation : —'Reid, Hackney v. Knight (1891), 7 T. L. R. 
254. 
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19. .] — In order to constitute a man a 

trustee there must be a person or persons for 
whom he is a trustee — called cestui or cestuis que 
trust — & there must be property vested in him 
of which ho is trustee for such person or persons 
(Kekewich, J.). — Re Barney, Barney v. Bar- 
ney, [1892] 2 Ch. 205 ; 61 L. J. Ch. 585 ; 07 
L. T. 23 ; 40 W. R. 637. 

Annotations : — Refd. Cowper v. Stoneham (1893), 3 R. 242 ; 
Brlnaden v. WilllamH (1894), 8 R. 574. 

20. Necessity for subject-matter of trust.] — 

Dooby V. Watson, No. 18, ante. 

21. .] — Re Barney, Barney v. Barney, 

No. 19, ante. 

Whether chose In action.] — See Ciioses in 
Action, Vol. VIIJ., pp. 422, 423, Nos. 15-19. 


Sect. 2.— EXPRESS AND IMPLIED TRUSTS. 

Sub-sect. 1. — Express Trusts. 

A. In General. 

22. What is an express trust — ^Trust created by 

act of parties.] — All trusts are cither express 
trusts, which are raised & created by act of the 
parties, or implied trusts, which are raised or 
created by act or construction of law ; again, 
express trusts are declared cither by word or 
writing ; & these declarations appear either by 
direct & manifest proof, or violent & necessary 
presumption. These last are commonly called 
presumptive trusts ; & tliat is, when tlio ct., 

upon consideration of all circumstances presumes 
tliere was a declaration, either by word or writing, 
though the plain <te direct proof thereof be not 
extant (Raynsford, (h.T.). — Cook v. Fountain 
(1670), 3 Swan. 585 ; 30 E. R. 984. 

Annotation : — Mentd. Gloucester Corpn. v. Wood (1843), 3 

Hare, 131. 

23. Trust created by express words — 

Oral or in writing — Presumptive trust.] — Cook v. 
Fountain, No. 22, ante. 

24. ,] — An express trust is a 

trust winch has been expressed, either in writing 
or by word of mouth, & does not include a trust 
which arises from the acts of the parties. Th(‘ 
terin does not apply ... to a resulting trust, to 
an implied trust, or to a constructive trust (Pry, 
.J.). — Sands v. Thompson (1883), 22 (3i. 1). 014; 
52 L. J. Ch. 406; 48 L. T. 210; 31 W. R. 
397. ' 

Annotations Claries r. Jones (1887), 35 Ch. D. 

544 ; Warren r. Murray, [1894] 2 Q. B. 048. 

26. Not by facts & circumstances.] — 

Fitzgerald v. Stewart, No. 909, post. 

26. In will or other written instru- 

ment.] — . . . Express trusts, that is trusts ex- 


pressly declared by a deed or a will or some other 
written instrument (KiNDERSiiEY, V.-C.). — Petre 
V. Petre (1853), 1 Drew. 371 ; 1 W. R. 139 ; 01 
E. R. 493. 

Annotations: — Extd. Banner r. Borridgo (1881), 18 Ch. 1). 
2.54. Refd. Sands to Thomspou (1883), 22 Ch. 1). 614. 
Mentd. Vane v. Vano (1873), 8 Ch. App. 383 ; Lawrance 
V. Nooreys (1888), 39 Ch. D. 213 ; WUUsr. Howe, [1893] 2 
Ch. 545 ; Price v. I’hillips (1894), 13 R. 191 ; Re Aatloy & 
Tyldesley Coal &; Salt Co. & Tyldesloy Coal Co. (1899), 
68 L. J. Q. B. 2.52 ; Re McCallum, McCallmn v. McCalluni, 
[1901] 1 Ch. 143. 

27. .] — Cunningham v. Foot, 

No. 259, post. 

28. .] —I do not think that is an 

exhaustive definition of an express trust, namely, 
that it must be a trust expressly declared by a 
deed, will, or some other written instrument. 
(Kay, j.). — Banner v. Behridge (1881), 18 
Ch. D. 254 ; 50 L. J. Ch. 030 ; 44 L. T. 680 ; 
29 W. R. 844 ; 4 Asp. M. L. C. 420. 

Annotations: — Refd. Price v. Phillips (1894), 13 R. 101. 

Mentd. Dooby v. Watson (1888), 39 Cb. D. 178 ; Firth v. 
Slingflhy (1888), 58 L. T. 481 ; Soar v. Ashwell, [1893] 
2 Q. B. 390 ; The Bonwell Tower (1895), 72 L. T. 664 ; 
Friend v. Young, [1897] 2 Ch. 421 ; Rochefoucauld v. 
Boustead, [1897] 1 Ch. 196 ; Kossisoglu v. Ball! (1903), 
47 Sol. Jo. 738. 


B. Distinguished from Other Trusts. 

29. Implied trusts.] — Cook v. Fountain, No. 
22, ante. 

30. .] — An express trust is required by the 

statute [3 <te 4 Will. 4, c. 27] in opposition to 
trusts by implication & trusts arising by operation 
of law (Lord Westbury, C.). — Dickenson v. 
Teasdale (1802), 1 De G. .T. & Sm. 52 ; 1 New 
Rep. 141 ; 7 L. T. 055 ; 9 Jur. N. S. 237 ; 40 
E. R. 21, L. C. 

Annotations : — Apld. Cimningham v. Foot (1878), 3 App. Cas. 
974. Refd. Proud v. Proud (1862), 32 Beav. 234. Mentd. 
Coope V. Crosswell (J866), 2 Ch. App. 112 ; Re England, 
Steward v. England. [1H9.5] 2 Ch. lOO ; Re Chant, Bird v. 
Godfrey, [1905] 2 (3i. 225 ; Re Loccy, Howard v. Light- 
foot, [1907] 1 Ch. 330 ; Road v. Price, [1909] J K. B. 
577. 

31. .] — Cunningham v. Foot, No. 259, 

post, 

32. .] — Sands v. Thompson, No. 24, ante. 

33. Resulting trusts.] —Dickenson v. Teahdai-f., 
No. 30, ante. 

34. .] — Sands v. Thompson, No. 21, ante , 

35. Trusts arising by operation of law.) - 

Dktcenson V. Teasdale, No. 30, ante. 

36. .] — Sands v. Thompson, No. 21, auU \ 


SuB-SEt'T. 2 . — Implied Trusts. 
See Sect. 14, post. 


PART I. SECT. 2, SUB-SECT. l.—A. 


a. What is an express trust — Sur- 
plus of deceased's estate after pay' 
menf of debts .] — An atlminlstratrix, 
nesirlng to borrow money in order to 
pay olf certain mtges. on a station 
belonging to the est>ato of deceased, 
m order to carry on the business 
of the said station, applied to tho ct. 
under Trustee Act, 19()0, s. 45, for leave 
to mtgo. the station. A question was 
Inferred to the full ct. to decide whether 
the administratrix was a constructive 
under Trustee Act, 1900 ; — 
a eld : the adnilnl«tratrix was on 
express tmsteo for the next-of-kin as 
regards the surplus of the estate after 
payment of debts, & was theicfore, a 
^styo under Trustee Act, 1900. — 
(1915), 17 W. A. L. R. 


rj, b. -- — - Trust for specific purpose .] — 
icotator bequeathed his personal estate 


to his extrlx, & oxore., in trust for tho 
purposes of his will, & he gavo to 
Thom, in the quality of trustees, for 
the use of his sou for life, & after his 
death for the use of his son’s children, 
or child, if there should bo but one, 
“ the sum of £1,500, duo to mo by C. 
& secured by a certain mtgo.," etc. : — 
Held : the legatee was entitled to 
claim more than six years’ arrears 
of interest, the trust being express, & 
the statute therefore not applying to 
the case. — Lortno r. Lorixg (1866), 12 
Gr. 3 7 4. —CAN. 

0. .] NANAPAL TjALLU- 

BHOY V. Harloohand jAOUailA (1889), 
I. L. R. 14 Bom. 476.— IND. 

d. .] — Tho phrase “ trust 

for a specific purpose ” In Limitation 
Act, 8. 10, is nioroly a more explained 
mode of expressing tho same Idea, 
as that conveyed by the expression 

express trust ” in English law. — 


Bhur.vrhai V. Bai Ruxjviani (1908), 
1. L. R. 32 Bom. 394.— IND. 

e. Trustee taking loith notice of 

trust for filling of vacancy in benefice.] 
— A.-U. V. Davis (1870), 18 W. K. 
1132.- IR. 

f. Trust for payment of charges 

on land.]—CAiiu.Y v. Cu'mBEiiT (1875), 
9 I. R. Eq. 330.— IR. 

PART I. SECT. 2, SUB-SECT. 1 — B. 

g. Trusts of a general nature.] — 

The words “ in trust for a speclflo 
purpose ” are intended to apply to 
trusts created for some defliied or 
particular purpose or object as distin- 
guished from trusts of a general nature 
such as tho law Iinpresses upon exors. 
& others who hold recognised fiduci- 
ary positions. — Greender Chunder 
Ghomh V. Mackintosh (1879), I. L. R. 
4 Calc. 897 : 4 C. L. R. 193.— 

IND. 
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Sect. 3.— CREATION OF TRUSTS. 

Sub-sect. 1. — The Statute op Frauds — Law 
OF Property Act, 1925. 

A. Necessity for Writing. 

(a) In General* 

See Law of Property Act, 1925 (c. 20), s. 63. 

Statute of Frauds generally, see Contract, 
Vol. XII., pp. 118-172. 

37. Whether writing necessary.] — Declarations 
of trust ought to be in writing (per CuR.). — Shales 
V . Shales (1701), Freom. Ch. 252 ; 1 Eq. Cas. Abr. 
382 ; 22 E. U. 1191. 

38. .] — Skett V . Whitmore (1705), Freem. 

Ch. 280 ; 22 E. B. 1211. 

39. .] — Altham (Lord) v. Anglesey 

(Earl), No. 7, ante. 

40. .] — Willis v. Willis, No. 08, post* 

41. .] — The same solemnities required by 

Stat. Frauds to dispose of a trust or equitably 
interest in freehold lands, as of a legal estate in 
such lands ; nor ran testator revoke a trust, any 
more than he can devise it, without those solem- 
nities. — ^A dltngton V . Oann (1744), 3 Atk. 141 ; 
20 E. B. 885, L. C. 

Annotafions : — Distd. Boson v. Statham (17G0), 1 Cox, Eq. 

Cas. 16. Consd. Miiokleaton v. Brown (1801), 6 Ves. 52. 

Reid. A.-Q. V. Diiplessls (1752), Park. 144 ; Stiokland t\ 

Aldridge (1804), 8 Vea. 516 ; Podmoro v. Gunning (1836), 

DonnoDy, 74 ; Lomax v. Riploy (1855), 3 Sm. & G. 48 ; 

Wallgravo u. TeLbs (1855), 2 K. & J. 313 ; Too v. Ferris 

(1856), 25 L. J. Ch. 437. Mentd. Nichols v. Leo (1797). 3 

Anst. 910; Briggs v. Penny (1851), 21 {L. J. (Jh. 265 ; 

Sweeting V, Sweeting (1863), 3 Now Rep. 240. 

42. .] — ^A writing signed by the party who 

has power to make the trust declaring a trust 
upon the will is good though such writing be not 
attested by three witnesses according to the 
solemnities of Stat. Frauds (Henley, Lord 
Keeper). — Boson v. Statha3i (1700), 1 Cox, Eq. 
Cas. 10 ; 1 Eden, 508 ; 29 E. B. 1041. 

Annotations :—'S*¥. W^allgravo v. Tobbs (1855), 2 K. & .T. 

313. Refd. Lomax v. Ripley (1855), 3 Sin. k G. 48 ; Rt 

Fleetwood, Sidgreaves v. Brewer (1880), 49 L. J. Ch. 514. 

43. .] — Wallgrave V * Tebbs, No. 455, post. 

44. .] — A. asked B. to go with liim to an 

auction of a house which he wished to buy, & 
“ be his friend.” At the auction a verbal agree- 
ment was come to between them that B. should 
bid, so that A. might become the purchaser. The 
house was knocked down to B., who paid the 
deposit, & procured the conveyance of the house 
to himself. In an action by A. against B. to have 
it declared that B. was his agent & trustee, & 
should reconvey the house to him, B. denied the 
agency, & pleaded Stat. Frauds, s. 4. 

After the reply to A.’s counsel B. sought leave 
to amend by pleading sect. 7, which had been 
mainly relied upon in argument : — Ilelet : although 
by sect. 4 an agency might be established by 


parol, sect. 7 applied, by which all declarations 
of trusts of lands, tenements, etc., must be proved 
by some writing, but, as sect. 7 had not been 
pleaded, & could not be added by amendment at 
so late a stage, it was not available as a defence. 
— .Tamer v. Smith, [1891] 1 Ch. 384 ; 63 L. T. 
524 ; 39 W. B. 396 ; on appeal, 66 L. T. 544, 
C. A. 

Annotation : — ^Refd. Rochefoucauld v. Bouatoad, [1897] 1 Ch. 
196. 

46. Trusts arising by operation of law.] — 

Anon. (1683), 2 Vent. 361 ; 86 B. B. 486. 

46 . ,] — Smith v* Baker (1737), 1 Atk. 

385 ; West temp. Hard. 98 ; 26 E. B, 246, L. C. 
Annotations : — Consd. Lewis v. Lane (1 834 ), 2 My. & K. 449. 

Refd. Dyer v. Dyer (1788), 2 Cox, Kq. Cas. 92 ; Chapman 
V. Gibson (1791), 3 Bro. C. C. 229 ; Jeans v. Cooko (1867), 
27 L. J. Ch. 202. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 63 (2). 

47. Trust In pourse of being executed — 

Long possession by beneficiary — By permission of 
heir.] — Harris v. Horwetj:. (1708), Hilb. Ch. 11 ; 
25 E. B. 8, L. C. 

48. To prove trust — Writing subsequent to 

creation of trust.] — Forster v. Hale, No. 86, post. 

49. .] — Distinction between Stat. 

Frauds, s. 4, requiring the agreement to be in 
writing, & signed by the party to be charged, & 
sect. 7 requiring, that the trust shall be mani- 
fested, not that it shall be constituted, by writing. 
— Bandall V . Morgan (1805), 12 Ves. 67 ; 33 
E. B. 26. 

Annotations: — Refd. Montgomery v. Reilly (1827), 1 BlI. 
N. S. 364 ; Do Boil v. Thomson (1841), 12 Cl. & Fin. Cl, n. ; 
Barkworth v. Young (1856), 4 Drew. 1 ; Warden v. Jones 
(1857), 6 W. R. 180; Goldioutt v. Townsend (1860), 28 
Beav. 445 ; Rr Holland, Grogg v. Holland, [19021 2 Ch. 
360. Mentd. Watson v. Parker (1843), 6 Boav. 283. 

Copyhold estates .] — See Copyholds, Vol. 

XIIT., pp. 76, 77, Nos. 979, 980. 

(6) Trust of Personal Estate inter vivos. 

50. Trust may be created by parol.] — A trust 
may arise by parol. — P ary v. .Tuxon (1669), 
3 Bep. Ch. 38 ; 21 E. B. 722 ; sub nom. Porey v. 
Juxon, Nels. 135. 

61. .] — Mtgee. assigns over his mtge. to B. 

& declares a trust by parol for other persons. B. 
acknowledges the trust. There being an express 
trust declared, though by parol only, shall prevent 
a resulting trust to the assignor. — Belt.asi8 (Lady) 
V . Compton & Frank land (1693), 2 Vern. 294 ; 
23 E. B. 790. 

52. .] — If A. devise all her personal estate to 

B. to bo disposed of as B. shall think fit, & add by 
parol, “ You may, if you please give £180 to my 
niece ; ” B. on a bill in the answer to which the 
parol declaration is admitted, shall be decreed to 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (a). 


37 I. WhHher writing necessary.] — 
MKYKNBERa V. PaTTISON (1890), 3 
L. J. 184.— A US. 

87 II. .]— Though a deed to O. 

appear ahsoluto on Its face, ytat. 
Frauds, s. 7, will he satlsflod by any 
subsequent acknowledgment in wilting 
declaring the trust, & such acknow- 
ledgment given at any time will relate 
back to the creation of the trust. — 
Harper v. Paterson (1864), 14 O. P. 
538.— CAN. 

37 HI. .] — A bill to enforce a 

trust need not allege that there is any 
evidence in writing of the trust. — 
Smith v. Ross (1868), 15 Gr. 374.— 

CAN. 


37 Iv. .] — Morlky V. Davison 

(1873), 20 Gr. 96.— CAN. 

37 V, .] — Bank op Montreal 


V . Stewart (1887), 14 O. R. 482.— 

CAN. 

37 Vi. .] — Morrison v. McLeod 

(N. S.) (1906), 1 K. L. U. 112.— CAN. 

37 vii. .] — Re Work’s Caveat 

(1909), 3 Sask. L. H. 431.— CAN. 

37 viii. .] — Re Pinsonnkault 

(1915), 9 O. W. N. 30; 34 O. L. R. 
388.— CAN. 

37 lx. .] — Reynolds v. Jack- 

son (Sask.) (1918), 41 D. L. R. 168.— 
CAN. 

37 X. .1 — Where A. seeks to 

charge K. as his trustee, & the trust Is 
not manifested In any vnitlng between 
them, if the trust sufflciontly appear 
from letters proved to be In the hand- 
writing of B. It will take the oa«ie out 
of Stat. Frauds. — O’Hara v. O’Neill 
(1717), 7 Bro. Pari. Cos. 227.— IR. 

87 xi. .] — Stat. Frauds, s. 7, 

which requires trusts to bo evidenced 


by a writing signed by the party 
declaring the trust, Is a rule of pro- 
cedure, & applies In an English action 
In relation to trusts, even though the 
Bubloct of the trust is land abroad. — 
Li CnoK Huno v. Li Pui Choi (1910), 
6 Hong Kong. L. R. 12.— HONQ 
KONG. 

37xii. .] — Burttv. Earl (1880), 

1 N, Z. L. R. 145 (S. C.).~N.Z. 

37x111. .1 — Hannah v. Stamps 

COMR. (1902), 21 N. Z. L. R. 409.— 

N.Z. 

87 xiv. .] — Stat. Frauds, s. 7, 

requires a trust to be only “ mani- 
fested & proved ” by writing, & a 
signed document clearly containing the 
terms of the trust will be sufficient 
to satisfy the statute, though such 
document be not contemporaneous 
with actual creation or doolaration of 
the tniat. — Styak v. Mountain, [1921] 
N. Z, L. R. 137.— N.Z. 
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pay the £180 to the niece. — Nab v. Nab (1718), 
JO Mod. Rep. 404 ; 88 E. R. 783, L. C. 

Annotation: — ^Refd. M'Fadden v, Jenkyns (1842), 1 Hare, 
458. 

63. .] — Benbow V, Townsend, No. 924, 

post, 

64. .] — A., shortly before liis death, sent a 

verbal message to B. his debtor, desiring him to 
hold the debt in trust for 0. B. accepted the 
trust, & the transaction was communicated to C. 
both by A. & B. On a bill filed by C. against B., & 
the personal representative of A., who had brought 
an action against B, for the recovery of the debt : — 
Held : the trust, although voluntary, was binding 
upon A.’s estate. 

A declaration by parol is sufficient to create a 
trust of personal property (liORD Lyndhurbt, t^). 
— M‘Fadden V. Jenkyns (IH'12), 1 Pii. 153; 12 
J. Ch. 146 ; 7 Jur. 27 ; 41 E. R. 589, E. C. 

Annotations : — Reid. Conlngham v. Plunkett (1843), 2 Y. & 
(1. Ch. Caa. 245 ; Re Caplon’a Estate, Biilbeck v. Silvester 
(1876), 46 L. J. Ch. 280 ; Harris v. Truman (1881), 7 
y. B. D. 340. 

55. .J — The reputed parent of an illegiti- 

mate child placed a sum of money in a bank, in 
the name of the uncle of the child, &> stated at the 
time to a clerk at the bank that he intended the 
money for the child : — Held : on claim after the 
parent’s decease, a parol declaration of trust had 
been created in favour of the child. — P etty v. 
Petty (1853), 22 L. J. Ch. 1005 ; 22 L. T. O. S. 10 ; 
17 Jur. 646. 

56. .] — Parol declaration of triLst of money 

hand(‘d ovct to a third party, on trust, by a person 
in €.rtrcmisy supported, but held invalid as to stock, 
for which a power of attorney had been given by 
thc‘ settlor, but which had not been act(‘d on at her 
death.— Peckham v. Tayloh (1802), 31 Beav. 250 ; 
0 L. T. 487 ; 54 E. R. 1134. 

57. .] — A husband may constitute himself 

a trustee for his wife ; the declaration need not 
be in wi’iting but the words must be clear, un- 
equivocal & irrevocable. 

The question here is, whether the husband has 
used words which are equivalent to a declaration 
of trust. . . . These words need not be in writing. 

. . . They must be clear, unequivocal & irre- 
vocable, but it is not necessary to use any 
technical words ; it is not necessaVy to say, “ 1 hold 
the property in trust for you,” nor is it nec(‘ssary 
to say^ ” I hold the same for your separate use.” 
Any words that show that the donor means, at the 
lime he speaks, to divest himself of all beneficial 
interest in the property ai’e, in my opinion, suffi- 
cient for the purpose of creating the trust (Romilly, 
M.R.). — Grant v. Grant (1865), 31 Beav. 623 ; 
6 New Rep. 347 ; 34 L. J. Ch. 641 ; 12 E. T. 721 ; 
11 Jur. N. 8. 787 ; 13 W. R. 1057 ; 55 E. R. 776. 
Annotations : — Apld. Baddoloy v. Baddeley (1878), 9 Ch. D. 
113. N.P. Re Breton’s Estate, Breton v. Woollvcn (1881), 
17 Ch. D. 416. Reid. Moore v. Moore (1874), L. K. 18 Eq. 
474 ; wmiarns v. Meroier (1882), 51 L. J. Q. B. 594. 
Mentd. Browne v. Collins (1872), 21 W. B. 222. 

58. — — .] — (1) A parol declaration of trust in 
favour of a volunteer may be valid, & may be 
enforced in equity. 

A father put a cheque into the hand of his son 
of nine months old, saying, ‘‘ I give this to baby for 
himself,” & then took back the cheque & put it 
^way. He also expressed his intention of giving 
the amount of the cheque to the son. Hhortly 
afterwards the father died, & the cheque was foimd 
amongst liis effects : — Held : imder the circum- 
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stances there had been no gift to or valid declara- 
tion of trust for the son. 

(2) When there has been a declaration of trust, 
then it will be enforced, whether there has been 
consideration or not (Eord Cranworth, C.). — • 
Jones v. Eock (1865), 1 Ch. App. 25 ; 35 E. J. Ch. 
117 ; 13 E. T. 514 ; 11 Jur. N. S. 913 ; 14 W. R. 
149, E. C. 

59. .] — TTartopp V. IIartopp (1887), 3 

T. E. R. 384. 

60. Trustee must accept trust.] — Fordyce 

V. Willis (1791), 3 Bro. C. C. 577, n. ; 29 E. R. 714. 
Annotation .'—"Retd. M'Fadden v. Jenkyns (1842), 1 Hare, 

458. 

(c) Effect of Fraud. 

Eee^ generally, Contract, Vol. XII., pp. 107, 108. 

61. Statute cannot be used to cover fraud.]— 
Htat. Frauds cannot bo used by deft, to cover a 
fraudulent act. Pltf. convi'yed an estat»c to deft, 
by a deed, in which the conveyance was expressed 
to be absolute in consideration of a sum of money 
paid by deft. ; but no purchase-money actually 
passed, & pltf. alleged that he conveyed the estate 
to deft, as a trustee for him. Deft, in his answer 
admitted that he gave no consideration for the 
estate, but stated that pltf. made the conveyance 
fearing that an adverse decision would be made 
against him in a suit then pending in Chancery ; 

6 that it was understood that deft, should account 
to pltf. for the rents until he could make arrangc*- 
rnents for paying the purchase-money, & if no 
such arrangi‘ments could be madi', that ho should 
reconvey the estate. Deft, claimed to hold the 
estate discharg(‘d of any trust, & claim(‘tl t,he benetlt- 
of Stat. Frauds ; — Held : Stat. Frauds could not 
be pleaded in answer to pltf.’s claim ; & as the 
evidence did not (\stablish the exiskmce of any such 
agreement as was alleged by deft., deft, must re- 
convey the estate to pltf. — llAioii v. Kaye (1872), 

7 Ch. App. 469 ; HE. J. Ch. 567 ; 26 E. T. 675 ; 
20 W. R. 597, E. JJ. 

Annotations : Folld. Re Marlborough, Davis v. Whll,oheatl, 

[1894] 2 Ch. 133. Refd. llochefouoauUl v. Boustead, [1897 1 

1 Ch. 196. 

62. .] — By an indenture dated in 1890 

the Ducliess of M.,in consideration of natural love 
& affection, assigned to her husband the Duke a 
leasehold house belonging to her. The deed was 
in form an absolute assignment. The Duke subse- 
quently mortgaged the house for the purpose of 
raising money to pay his debts. The Duchess 
joined with the Duke in covenanting to pay the 
mtge. debt, but the equity of redemption was rt'- 
served to the Duke alone. Upon the death of the 
Duke in 1892, the Duchess claimed to bo entitled 
to the house subject to the mtge. There was 
evidemee that she had assigned the house to the 
Duke solely to enable him to mtge. it in his own 
name, & that it was pai4} of the aiTangement 
between them that he should re-assign to her, which , 
if he had lived, he would have done : — Held : the 
case fell within the authorities which forbid Stat. 
Frauds to be used to cover what would amount to 
a fraud, & consequently the Statute could not 
bo successfully pleaded in opposition to the claim 
of the Duchess.— Marlborough (Duke), 
Davis v. Whitehead, [1894] 2 Ch. 133 ; 63 E. J. 
Ch. 471 ; 70 E. T. 314 ; 42 W. R. 456 ; 10 T. E. R. 
296 ; 38 Sol. Jo. 289 ; 8 R. 242. 

Annotations: — Distd. Isaacs v. Evans (1899), 10 T. L. R. 

113. Refd. Kochofoucanld r. Boustead, [1897] 1 Ch, 196. 


PART I. SECT. 8, SUB-SEOT. 1.— 
A. (0). 

61 I. Rtnhite cannot he used to cover 


/raitd.]— PniLiJPS v. Seleoovttcii & 
MiiiOSLAVA OrKOViTCii (1922), 25 

W. A. h. II. 50.— AUS. 

61 ii. .1 — lU^ovL r. MiTcnifiU. 


(1925), 27 W. A. L. R. 78.— AUS. 

61 lii. .] — SoTHERiJVNi) r. 

McKay (1898), 40 N. S. B. 223.- 

CAN. 
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Sect, 3 . — Creation of trusts: Suh-seci, 1, A, (c), 

63. ,] — Rochefoucauld v. Boustead, 

No. 87, post, 

64. Admissibility of parol evidence to prove 
trust — Property In name of trustee on parol trust — 
Moiety of rent paid by beneficiary.] — Biddle v, 
Emerson (1682), 1 Vern. 108 ; 23 E. R. 348. 

65. Consideration expressed to be paid 

by purchaser — Articles providing lor settlement.] — 
Though in the purchase deed, the consideration 
money is mentioned to be paid by the purchaser, 

there is no express declaration of a trust ; yet 
upon ttie circumstances of the case, decreed a 
trust, though to the disappointment of the pur- 
chaser’s will & of his creditors. 

We think it a trust, upon the face of the deeds ; 
thougli creditors are favourites, we must not pay 
them out of other men’s estate {per CuR.). — 
Plymouth (Earl) v. Hickman (1690), 2 Vern. 167 : 
23 E. R. 712. 

66. Moiety of mortgage money paid 

by another.l—Mtge. in fee for £700 paid by A. 
but half of the money was B.’s, yet for want 
of a declaration in writing B. was not admitted 
to read to the proof of it, so as to create a 
trust for him, being against 8tat . Frauds. — 
Newton v. Preston (1699), Prec. Ch. 103: 24 
E. R. 50. 

67. Conveyance taken by son-in-law 

— For convenience of Infirm mother-in-law.] — 

C. lends money upon the mtgo. of a copyhold 
estate, but being infirm &; unable to travel, the 
surrender, etc., is taken in the name of D., her son- 
in-law, who executes a declaration of trust. C. 
afterwards purchases the equity of redemption, 
& the second surrender is, for the same reason, 
taken in the name of D. but no declaration of trust 
is made on occasion of tliis purchase : — Held : 
tlie heir of D. was a trustee of the estate for the 
lieir of C., & J). having expressly declared the 
trust as to the first surrender, there was no neces- 
sity for a new declaration of trust as to the equity 
of redemption ; even under Htat. Frauds . — Ai her- 
J.EY V. Acherlf.y (1732), 7 Bro, Pari. Cas. 273 ; 
3 E. R. 177, H. L. 

68. Mean circumstances of pretended 

owner.] — (1) All declarations of trust under the 
statute must be in writing. (2) He who pays the 
purchase-money lias a resulting trust, but then he 
must clearly prove the payment. (3) I’arol 
1 ‘vidonce admitted to show a trust from the mean 
circumstances of the pretended owner of the 
real estate. — Willis v. Willis (1740), 2 Atk. 71 ; 
26 E. R. 443. 

Annotation: — As to (3) Refd. Heard v. Pllley (1869), 4 Ch. 

App. 548. 


69. Payment with money of another.] 

— Where land was paid for with the money of A. 
parol evidence to show that the purchase was on 
behalf of B. refused. — Bartlett v, Pickersgill 
(1760), 1 Eden, 615 ; 1 Cox, Eq. Cas. 15 ; 4 
East, 578, n. ; 28 E. R. 785. 


Annotations: — Consd. Abrahams v. Bunn (1768), 4 Burr. 
2251 ; Heard v. Pilley (1869), 4 Ch. App. 548 ; James v. 
Smith, [1891 ] 1 Ch. 384. Overd. Rochefoucauld v. Bousfead, 
[1897] I Oh. 196. Reid. Blakemoro v. Glamorganshire 
Canal Co. (1835), 2 Cr. M. & K. 133. Mentd. R. r. Boston 
(1804), 4 East, 572 ; A.-G. v. Woodhead (181.5), 2 Price, 3 ; 
Thurtell v. Beaumont (1823), 1 Bing. 339 ; It. v. Dunston 
(1824), Ky. & M. 109 ; Maclean v. Maclean (1829), 2 Hag. 
Eco. 601 ; Kenrick v, Kenrlck (1831), 4 Hag. Ecc. 114; 
Stoato V. Stoate (1860\ 30 L. J. P. M. & A. 102. 


70. Receipt In name of trustee.] — 

In the case of a purchase by A. & a receipt in his 
name, yet evidence has been admitted to prove 
the purchase to be in trust for B. (Clarke, M.K.). 


—Knight v. Pechey (1759), 1 Dick. 327 ; 21 E. R. 
296. 

71. For purpose of mortgage by 

transferee.] — A son conveys an estate to his father 
nominally as purchaser, but really as a trustee, 
& in order that the father, who was in better credit 
than the son, might raise money upon it by way 
of mtge., for the use of the son : the father died 
shortly afterwards & before any money was raised, 
having by a will, subsequent to the conveyance, 
made a general devise of all his real estates : the 
case is within Stat. Frauds, & parol evidence is not 
admissible to prove the trust ; but the son has a 
lien on the estate as vendor for the apparent con- 
sideration, no part of which was paid. — I jEman v. 
Whitley (1828), 4 Russ. 423 ; 6 L. J. O. 8. Cli. 
152 ; 38 E. R. 864. 

Annotations : — N.P. lie Marlborough, Davis v. Whifeboad, 

[1894] 2 Ch. 133. Mentd. Hughes v. Soanor (1809), 18 

W. II. 108. 

72. .] — Be Marlborough 

(Duke), Davis v. Whitehead, No. 62, ante. 

73. Assignment In expectation of con- 

viction for felony.] — Pltf. under a mistaken appre- 
hension that he was indictable for bigamy, con- 
veyed & assigned certain real estate & other pro- 
perty to deft, absolutely, for a mere nominal con- 
sideration, which was never paid. The evidence 
showed that when the conveyance & assignment 
was executed there was a verbal understanding 
that deft, was to hold the property for pltf. till 
the termination of the affair. Pltf. continued in 
possession of the property. It subsequently 
appeared that ho was not liable to bo indicted ; 

he then requested deft, to roconvey the property. 
Deft, refused. Pltf. then filed a bill for relief 
accordingly. Deft, demurred to the bill, but the 
demurrer was overruled. By his answer he 
denied the alleged verbal agreement, claimed th(' 
property as liis own, relied on Htat. Frauds as a 
bar to pltf.’s suit, & contended that he was in fact 
only an agent of deft. : — Held : as the evidence 
clearly showed the real nature of tlie transaction 
between the parties, deft, could not be allowed 
to set up Stat. Frauds, & must reconvey the 
property to pltf. — D avies v. Otty (1865), 35 Beav. 
208; 5 New Rep. 391 ; 34 L. J.Ch. 252 ; 12 L. T. 
789 ; 10 .Tur. N. 8. 506 ; 13 W. R. 484 ; 55 E. R. 
875. 

Annotations : — Refd. Haigh v. Kayo (1872), 7 Ch. App. 469 ; 

Booth V. Turle (1873), L. It. 10 Eq. 182 ; Rochefoucauld 

V. Boustead, [1897] 1 Ch. 196 ; Gascoigne v. Gascoigne, 

[1918] 1 K. B. 223. 

74. Assignment to avoid adverse 

judgment.] —Haigh v. Kaye, No. 61, ante. 

75. — Collateral agreement.] — A plaint 

in the county ct. stated that pltf. had assigned to 
deft, the agreement for a lease of certain promises, 
but it was alleged that there was a parol agreement 
that part of the premises were to be held by deft, 
in trust for pltf. Evidence was given on both sides, 
but the judge, being of opinion that actual fraud 
had not been proved against deft., & there being 
no resulting trust in the assignment, decided that 
Stat. Frauds was applicable, & dismissed the 
plaint without coming to any distinct decision 
upon the evidence : — Held : the judge ought to 
have decided that Stat. Frauds had no applica- 
tion, & the ct., upon a consideration of the evidence, 
decided that pltf. was entitled to relief, & reversed 
the decree. — ^B ooth v. Turle (1873), L. R. 16 Eq. 
182 ; 37 J. P. 710 ; 21 W. R. 721. 

Annotations: — Refd. Chattook v. Muller (1878), 8 Ch. D. 

177 ; Rochefoucauld r. Boustead, [1897] 1 Ch. 196. 

76. Trustee relying on statute to obtain 

land.] — Rochefoucauld v. Boustead, No. 87, 
post. 
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B. Sujficiency of Writing, 

See Law of Property Act, 1926 (c. 20), s. 53. 

77. Writing showing existence & nature of 
trust.] — When the ct. is called upon to establish or 
act upon a trust of lands, it must not only be 
manifested & proved by writing signed by the per- 
son by law enabled to declare the trust that there 
is a trust, but it must also be manifested & proved 
by writing signed as above what the trust is. — 
Smith v, Matthews, Re Matthews’s Settlement 
(1801), 3 De G. F. & J. 139 ; 30 L. J. Ch. 415 ; 
4 L. T. 200 ; 7 Jur. N. S. 378 ; 9 W. R. 044 ; 46 
F. B. 831, L. JJ. 

Aiinotalion : — CoDSd. Rochefoucauld v. Boustoad, [1897 J 

1 Cb. 196. 

78 . Requirements as to signature — Party by law 
enabled to declare trust.] — Smith v. Matthews, 
Re Matthews’s Settlement, No. 77, ante, 

79 . Beneficial owner only.] — Whore 

lands arc held in trust, the declaration of trust, 
required by Stat. Frauds, s. 7, to be signed “ by the 
))arty who is, by law, enabled to declare such 
trubl,” must be signed by the beneficial owner, 
not l)y the trustee who has the legal estate. — 
Tieuney V, W^ooD (1854), 19 Beav. 330 ; 23 L. J. 
t’h. 895 ; 23 L. T. O. S. 200 ; 2 W. B. 577 ; 52 
F. B. 377. 

Jrmotations : — Apld. Kronheim v. Jolmson (1877), 7 Ch. D. 

00. Mentd. Ice ChrlmeB, Locorich v. Chrlme.s, [1917] 

1 Ch. 30. 

80 . ,] — When the legal estate 

in land is vested in a trustee for an absolute bene- 
ficial owner, ‘ ‘ the party who is by law enabled to 
declare a trust ” of the land, within Stat. Frauds, 
s. 7, is the beneficial owner only. The absolute 
beneficial owner of land vested in a trustee wrote 
a letter to the mother of her infant grandson . Tlic 
letter was signed with the writer’s initials. In- 
closed in the same envelope, but on a separate piece 
of paper, was another document in the handwriting 
of the same person, & licaded “ Supplement.” 
This document was not signed in any way. It 
commenced thus, “ I had quite omitted to tell 
you,” but it contained no other reference to tlie 
letter, & the letter in no way referred to it. It was 
alleged that the ” supplement ” contained a decla- 
ration of trust of the land in favour of the infant : — 
Held : the “ supplement ” was not signed so as to 
satisfy the statute. — Kronheim v. Johnson (1877), 
7 Vh. D, (10 ; 47 L. J. Ch. 132 ; 37 L. T. 751 ; 20 
W. B: 142. 

81 . Unsigned supplement to letter — Not 

referred to in letter.] — Kronheim v, Johnson, 
No. 80, ante, 

82 . Fee simple of intended wile — Agree- 

ment before marriage — Signature by intended 
husband.] — In order that the fee simple of an 
intended wife may be affected with a ti’ust for her 
separate use by an agreement made between the 
intended husband & wife before marriage, the 
aj^eement must be in writing & signed by the 
wife as well as by the husband ; if it is signed by 
the husband alone, it is, owing to Stat. Frauds, 
8 . 7, invalid as a declaration of trust for separate 
use as to the fee simple. — Dye v. Dye (1884), 13 
Q. B. D. 147 ; 53 L. J. Q. B. 442 ; 51 L. T. 145 ; 
33 W. R. 2, C. A. 

83 . Declaration of trust — After death of bene- 
ficiary.] — A., as freeman of London, pm’chases in 
^e name of B. but no trust declared ; A. dies, & 
B. gives a declaration of trust ; this is good 


against the custom. Evidence of a trust where an 
estate is purchased in another’s name. 

The strength of the evidence was, that this 
purchase made in the life of A. in the names of E. 
&; his clerk, was in trust for A. However, it 
plainly appearing, upon the evidence on both 
sides, that the consideration-money of this pui*- 
chase was the proper money of A., had it not been 
for Stat. Frauds, this would liave made a resulting 
trust ; & the said F., after the death of A. exe- 
cuting the declaration of trust, tliis plainly took it 
out of the statute. . . . The declaration given by 
E. was evidence of the trust (Lord Cowper, C.). — 
Ambrose v. Ambrose (171(5), 1 P. Wms. 321 ; 
24 E. B. 407, L. C. 

Arviiotations : — Mentd. Banks v. Sutton (1732), 2 P. Wma. 

700 ; Bruin v. Knott (1843), 12 Sim. 436. 

84. Letter — By party against whom trust estab- 
lished.] — A. agrees for a beneficial lease of forty-one 
years, B. advances money t<^ wards paying the fine, 
etc., & the lease is taken in B.’s name, without 
any declaration of trust: — Held: (1) B. was a 
trustee for A., A) upon being paid the money he 
advanced, with interest, should assign the lease 
to A. account with him for the profits, & pay him 
his costs ; (2) the trust being proved by letters of 
B.’s oAvn handwriting, this case was not within 
Stat. Frauds. — O’Hara v. O’Neill (1717), 7 
Bro. Pari. €as. 226 ; 3 E. B. 148. 

Annotation : — As to (2) Folld. Forster v. Halo (1798), 3 Vos. 

696. 

85 . Paper referred to in letters — Un- 

dated & unsigned.] — Trust raised by implication 
from letters, & a paper, referred to by them, & in 
the handwriting of the party, though not signed or 
dated, & by operation of law from advances of 
money. Stat Frauds requires, not that a trust 
shall be created by writing, but that it shall bo 
proved by writing ; which may be subsequent 
to the commencement of it. — Forster v. Hale 
(1798), 3 Ves. 096 ; 30 E. B. 1226 ; affd, (1800), 
5 Ves. 308, L. C. 

Annotutions : — Apld. Dale r. Hamilton (1846), 5 Hare. 

369 : Itc Matthew'w Sottlmt., Smith v. Matthews (1861), 3 

1)0 G. F. be J. 139 ; Rochefoucauld v. Boustead, [1897] 

1 Gh. 196 : Jie De Nicola, Do Nicolfl v. Curlier, [1900] 

2 Ch. 410. Reid. Cray Smith (1889), 43 Ch. D. 208. 

Mentd. Ibuacs v. Evans (1899), 16 T. L. R. 113: 

Arsoculoratne v. Porora, [1928] A. C. 173. 

86. Parol evidence of circumstances 

of writing.] — A person who occupied a large farm as 
tenant under a lease fell int ;0 difficulties & sur- 
rendered his lease to his landlord. The tenant had , 
by means of his private expenditure, increased the 
value of the property by about the rate of £100 
per annum. The brother of the tenant’s wife 
then applied to the landlord to become tenant of 
the farm for the residue of the term, at the rent k. 
under the covenants comprised in the surrendered 
lease. This application was made by letter, in 
which the writer stated it to be his wish to be of use 
to his unfortunate sister & her young family, & 
spoke of his disinterested motives. The applica- 
tion was acceded to by the landlord witli the sole 
view, as ho stated in his evidence, of benefiting 
the sister & her family. By a subsequent arrange- 
ment it was agreed tliat a third person should 
be joined as lessee with the brother, who should 
manage the bulk of (he property, & give the brother 
£55 per annum for his occupation, the brother 
underletting the residue of the property. In his 
letters respecting this arrangement the brother 
expressed himself as having taken the farms with 
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77 i. Writing eJurwino existence 


of trud,.} — Hunter v. R,utlkdg 
'"V. W. & A’B. 331.— A US. 


(1809), 6 W. 


77 li. .] — Scott v. Brownrioo 

(1881). 9 L. R. Ir. 246.— IR. 

841. Letter — By party against 

whom trust cofafeMafteJ.}— Gilmore v. 


Griffs (1904), 7 Terr. L. R. 225 — 

CAN. 

84 ii. .] — Mountain v. 

Sty AH, [1922] N. Z. L. R. 131.— N.Z. 
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sub-sect, 2, A, (a) <fc (6).] 

no selfish motives, but from a wish to assist his 
sister & her unfortunate family. This arrangement 
was acted upon until the brother’s death ; the 
brother for some years receiving the £55, which 
was secured to him by the bond of his co-lessee, & 
underletting the residue of the promises at £45 per 
annum : — Held : by means of the letters, which the 
ct. considered to be a suftlcient manifestation in 
writing within Stat. Frauds, aided by parol evi- 
dence of the circumstances under which they were 
written, a trust was created of the annual sums of 
£55 & £45 in favour of the sister & her children. — 
Mohton V. Tkwakt (1842), 2 Y. & C. Ch. Cas. 67 ; 
63 E. K. 29. 

Annotation .'—"Reid, Tic Matthew’s Scttlmt., Smith v, 
Matthews (1861), 3 Do (I. F. 6c J. 139. 

87. Partial evidence of trust.] — 

(1 ) Prior to 1873 pltf., a married woman, was owner 
of certain estates in Ceylon subject to a consider- 
able mtge. In 1873 the mtgecs. sold & conveyed 
the estates to deft., who, without the j)i*ivity of 
pltf., raised large sums by mtge. of them, & after- 
wards became bkpt. in 1879, & obtained his dis- 
charge in 1880. iTie estates were afterwards sold 
by the mtgees. Pltf.’s case was that deft, had 
purchased the estates as trustee for lier subject to 
a lien for his advances. In 1880 deft.’s trustee in 
bkpey. repudiated pltf.’s title. Deft, never 
expressly did so, & pltf. never gave either of them 
to understand that she had given up her claim ; 
but she took no active steps to assert it till 1894, 
when she commenced an action against deft, 
asking for a declaration that deft, purchased as a 
trustee for her, & for an accoimt of his dealings 
with the property, & payment of what should be 
found duo from liim. Deft, pleaded — (a) that the 
estates were conveyed to him as beneficial owner ; 
(6) that the trust alleged by pltf. was not evidenced 
by any writing signed by deft,, <& that Stat. 
Frauds was a defence ; (c) tluit pltf.’s claim, if 
proved, was barred by deft.’s bkpey. ; by the 
Statutes of Limitations ; by laches & delay. 
The judge held that no trust was proved, & dis- 
missed the action on the first gi'ound. The Ct. 
of Appeal, being of opinion that the evidence, 
which paitly consisted of letters signed by deft., 
completely proved that deft, purchased as a trustee 
for pltf. &- held the estates as such trustee subject 
to a lien for his expenditui’c -.— Held : even if the 
letters signed by the deft, did not contain enough 
to satisfy s. 7 of the Htat. Frauds, parol evidence 
was admissible ; & as the whole of the evidence 
taken together established that deft, had pui'chased 
as a trustee, pltf. was entitled to a decree. 

(2) Stat. Frauds does not prevent proof of a 
fraud, & it is a fraud for a person to whom land is 
conveyed as a trustee, & who knows it was so 
conveyed, to deny the trust & claim the land as 
his own. Therefore a person claiming land con- 
veyed to another may prove by parol evidence 
that it was so conveyed on trust for claimant, & 
may obtain a declaration that the grantee is a 
trustee for him. — Bochefoucauld v, Boustead, 


[1807] 1 Ch. 106 ; 66 L. J. Ch. 74 ; 75 L. T. 502 ; 
45 W. R. 272 ; 13 T. L. R. 118, C. A. 

Annotations : — As la (2) Re!d. Isaacs t?. Evans (1899), 16 
T. L. R. 113. Oenerally, ReU. Taylor v. Davies, [19201 
A. C. 636. Mentd. He GaUard, Ex p. Gallard, [1897] 2 
Q. B. 8; Brooks v, Muckloston, [1900] 2 Ch. 619. 

88. Pencil entries in accounts — Not communi- 
cated to cestui que trust.] — lie Cozens, Green v, 
Bbisley, No. 129, post, 

C, Pleading. 

SeCf noiOy R. S. C., Ord. 19, rr. 15, 20 ; see, 
generally. Contract, Vol. XII., pp. 171, 172. 

89. Effect of admission on pleadings.] — Jones 
t;. Nabbs (1718), Gilb. Ch. 146 ; 1 Eq. Cas. Abr. 
404 ; 25 E. R. 102. 

Annotations: — Consd. Smith v. Attorsoll (1826), 1 Russ. 
266. Reid. Drakeford v. Wilks (1747), 3 Aik. 630 ; 
Mallm V. Keighley (1795), 2 Vos. 626. 

90. Necessity for pleading — Plea not added by 
amendment.] — Jambs v. 8m;itii, No. 44, ante. 


8ui3-bECT. 2. — Declaration op Trust. 

A, What Amounts to, 

(a) In General, 

91. Requisites to creation of trust — Sufficient 
words — Express or technical terms unnecessary.] — 

Testatrix bequeated to her sister B. for life ; declar- 
ing, that it was her absolute desire, that she 
bequeath to those of her own family what she has 
lower to dispose of, provided they behave well to 
ler. 

B. by her will declaring, she meant to make no 
disposhion of her sister’s property, it was held a 
trust fur tlie next of kin of B. 

Requisites to constitute a tiusl ; sufficient 
words ; a definite subject ; & a ceiiain object. — 
Cruwvs V. Colman (1804), 9 Ves. 319 ; 32 E. R. 
626. 

Annotahmis : — Consd. Pigg v. Clarke (1876), 45 L. J. Ch. 
849. Reid. Liloy r. Hey (1842), 1 Haro, 680 ; Gregory u. 
Smith (1862), 9 Hare, 708 *, ii‘e Hamilton, lie Ashtown, 
Trench r. Hamilton (1896), 72 L. T. 748. 

92. .] — For the constitution of 

a . . . trust no express words are necossaiy 
(Lord Selbornk). — Lyell v. Kennedy, Kennedy 
V. Lyell (1889), 14 App. Cas. 437 ; 59 L. J. Q. B. 
268 ; 62 L. T. 77 ; 38 W. R. 353, B. L. 

Annotations .'—Reid. Trevor v. Hutchins (1897), 76 L. T. 
183: Keighley Mnxsted v. Durant, [19011 A. 0. 240; 
Beid-Newfoundland Co. v. Anglo American Tclogi’aph Co., 
11912] A. C. 666 ; Henry v. Hammond, [1913] 2 K. B. 
615. Mentd. Bolton Partnera v. Lambert (1889), 41 Ch. D. 
295 ; Finn v. Shelton Iron, Stool & Coal Co. (1924), 131 
L. T. 213. 

93. Terms importing confidence.] 

— (1) Construction of a devise in fee subject to 
& chargeable with annuities, upon the intention, 
collected from the whole will, a beneficial devise, 
& not a trust resulting to the heir as to the surplus 
beyond the annunities. 

If the whole frame of the will creates a trust for 
the particular purpose of satisfying which the estate 
is devised, the law is the same, though the word 
“ trust ” is not used (Lord Eldon, C.). 


PART I. SECT. S, SUB-SECT. 2.-— 
A. ('a). 

h. Requisites to creation of trust — 
Sufficient taords.] — T. in anticipation 
of death handed over his property to 
deft., hie brother, & verbally directed 
him to pay certain specified debts & 
to apply the surplus for the necessities 
iVc support of his family ; — Held : a 
good trust was created at any rate so 
far as the debts wore conoemod. — 

SUDDABOOK MOOTAKY V. HAMOHUNDBR 

(1890), I. L. R. 17 Calc. 620.— IND. 


k. .]—Baiajviba t). Kbisu- 

NAYYA (1913), I. L. K. 37 Mad. 483. 

—IND. 

l. .] — jif Davison’s Es- 

tate (1893), 31 L. R. Ir. 249 ; affd-f 
[1894] 1 I, R. 56.— IR. 

ni, .] — Re Fraser (1910), 

29 N. Z. L. II. 1004.— N.Z. 

n. Indorsement on insur^ 

ance policy.] — Public Trustee v. 
Shepherd (1912), 32 N. Z. L. R. 648. — 
N.Z. 


o. In document under 

seal.] — While deft's, application for a 
land transfer title to a parcel of land 
was pending he slgnod a document 
under seal by which he admitted that 
his sister was entitled to a moiety of 
the land & he agreed to transfer such 
moiety to her conditionally upon her 

S aying a proportion of the land tax 
: of the expenses of perfecting the 
title tn the property : — Held : all 

requisitions for an ellectlvo declaration 
of trust were present In the document 
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(2) Distinction between a direct trust & a 
charge ; though enforced in equity much in the 
same way. — K ing v. Denison (1813), 1 Ves. & B. 
200 ; 36 E. K. 102, L. C. ; previous proceedings, 
suh nom. Smith v. Kino (1812), 10 East, 283. 
Annotations; — Js to (1) Apld. Southouee v. Bate (1814), 

2 Ves. & B. 396. Consd. Cooke v. Stationers* Co. (1831), 

3 My. & K. 262 ; Wood v. Cox (1837), 2 My. & Cr. 684 ; 

Mullen V. Bowman (1844), 1 Coll. 197 ; Ite Foord, Foord v. 

Conder, [1922 J 2 Oh. 619. Befd. Cook v. Hutohinson 

(1836), 1 Keen, 42 ; Clarke v. Hilton (1866), L. II. 2 Eq. 

ho ; Croome v. C^oome (1888), 69 L. T. 582 ; Re West, 

George v. Grose, [1900] 1 Ch. 84. As to (2) Consd. Watson 

V. Saul (1859), 1 Giff. 188. Befd. Re Jordison, Raine v. 

Jordison, [19221 1 Ch. 440. Generally, Befd. Barrs v. 

Fewkes (1865), 34 L. J. Ch. 522 ; Merchant Taylors* Co. 

r. A.-G. (1871), 6 Ch. App. 512 ; Rc Glukman, A.-G. v. 

Jeflerys, [1908] 1 Ch. 552. 

94. .] — A trust may well 

be created in the absence of any expression 
importing confidence ; & the obligation on the 
surviving partner created by the partnershiii 
articles, with reference to the legal interest in the 
partnership, did not in substance differ from a 
trust, & therefore the articles of iiartnorship 
created a trust in favoui* of the wife, to arise on 
the death of testator leaving a widow surviving, 
which would attach on the property as it should 
then exist. 

In cases of this nature the ct. is to regard the 
substance & effect & not the mere form of the 
instrument, & that a trust may well be created 
although there may be an absence of any expression 
in terms importing confidence (Turner, V.-C.). — 
Page v. Cox (1852), 10 Hare, 103 ; 08 B. K. 882. 
Annotations; — Apld. Re Flavell, Murray v, Flavell (1883), 

25 Ch. D. 89. Consd. Byrne v. Reid, (19021 2 Ch. 735. 

Befd. Ehrmann v. Ehrmann (1894), 72 L. T. 17. 

95. .] — Testator, having 

nine childi*en, by his will gave all his property to 
one of them, who, at the funeral, said ho would 
divide the iiroperty equally between his brothers 
Ac sisters & himself, & that tlie whole should be 
sold, that it might not bo said ho had taken any 
more than the others. Ho subsequently acted, in 
respect of a portion of the proi^erty, according to 
the intention thus expressed ; & with the assent 
of the other children, & at a valuation approved 
by them, he became the purchaser of a house & 
premises, part of the estate : — Held : with regard 
to the property wliich remained undivided, the 
expressions of the devisee were no more than a 
promise to give & divide it amongst the brothers 
& sistej’s, & as such promise it was nudum pactum, 
& did not amount to a declaration of trust in their 
favour. 

I agree that it is not necessary that the precise 
words “ trust ” or “ confidence ” should be used 
in order to make a trust, & that any expressions 
will suffice from which it is clear that the party 
using them considers himself a trustee & adopts 
that character (Page Wood, V.-O.). — Dipple v, 
CORLES (1853), 11 Hare, 183 ; 08 E. R. 1239. 

96. Intention to create trust 

must appear.] — D ipple v, Corles, No. 06, ante. 

97. .] — Grant v. Grant, 

No. 57, ante. 

98. .] — The consent of a 

married woman had been given before comrs. for 
the transfer & payment to her husband of sums 
of stock & cash standing in ct. to her separate 


account : — Held : this did not amount to a declara- 
tion of trust, & it was competent to her at any time 
before the transfer had been completed to retract 
her consent. 

It is now held that any instrument may be a 
sufficient declaration of trust ; no form being 
necessary ; the only material question being, 
“ Did the grantee, or did he not, mean at once to 
pass the property (Page Wood, V.-C.). — Penfold 
V. Mould (1867), L. K. 4 Eq. 562 ; 36 L. J. Ch. 
081 ; 17 L. T. 59 ; 15 W. K. 1196. 

99. .J — liicHARDS V. Del- 

bridge, No. 107, 2 )ost. 

100 . .J — lie Williams, 

Williams v. Williams, No. 17, ante. 

101 . Clear, unequivocal & Irrevocable.] 

— Grant v. Grant, No. 57, ante. 

102 . .] Re Cozens, Green v. 

Brisli^y, No. 129, j) 08 t. 

103 . Grantor must have parted with 

his Interest.] — In order to give validity to a 
declaration of trust of property it is necessary that/ 
the donor or grantor should have absolutely parted 
with his interest in the propei*ty Ac have effectually 
put such interest beyond his own reach. — 
Warriner V. Rogers (1873), L. R. 16 Eq. 340 ; 
42 L. J. Ch. 581 ; 28 L. T. 863 ; 21 W. R. 766. 

Annotations: — Apld. Richards v. Dclbikigo (1874), L. R. 

18 Eq. 11. Consd. Rc Shield, Pothybiidge v. Burrow 

(1885), 63 L. T. 5 ; I. R. Comrs. v. Allan (1925), 9 Tax 

Caw. 234. Befd. Hcartley v. Nicholson (1^75), L. II. 19 Eq. 

233 ; Baddcley v. Baddeloy (1878), 48 L. J. Ch. 36. 

104. .] Some time before liis 

death i(‘slator informed liis daughter’s com- 
panion E. that he intended to give her a debentuio 
bond in the M. S. L. Ry. (V). Shortly after- 
wards he signed the following memorandum, “I 
wish to communicate to my exors. that I have to- 
day given to Miss F. my iil,000 d(‘bcntui*o bond 
of the M. 8. & L. Ry. Co., but as I shall require 
the annual dividends to meet my necessary ex- 
penses I retain the document in my own possession 
for my lifetime, requesting you, on my decease, 
to hand it over to Miss F. A communicate to the 
secretary of the ry. co. at the M. office relative to 
the transfer of the said bond being entered in their 
books given under my hand this 9th Feb. 1882. 
As witness my hand G. S. P.S. you will find the 
bond in my deed box attached to this memo- 
randum.” After testator’s death a ceriiiicaie of 
debenture stock for £1,000 in the M. 8. & L. Ry. 
Co. was found with the memorandum in the deed 
box : — Held : the memorandum was an un- 
effectual attempt to assign the debentme stock A 
did not amount to a good declaration of trust, A 
F. had no interest in the debenture stock . — Re 
Shield, Pethybridgb v. Burrow (1885), 53 
L. T. 5, C. A. 

(b) Transfer of Property. 

105 . Transfer of property by settlor — Accom- 
panied by declaration.]— Hughes v. Stubbb, No. 
149, post. 

106. .] — Testator transfers stock into 

the names of trustees on a parol trust for certain 
annuitants, A for masses for the souls of testator, 
the poor dead, A other parties named. On the 
question whether such trusts were a violation of 


— Park v, Dunn, [1916] 
N. Z. L. R. 761.— N.Z. 


* ^’-r~7r' “ l^<^^ behoof of his 

foffftly. ] — Testator, by his holograph 
bequeathed one-fllth share of 
residue to his brother A,, ** for behoof 
of hie fajuUy ** ; — Held ; this expres- 
V.I equivalent to “ In tnii^ for 

hla children,** & the beneficial right was 


In the children only. — Miohte s Exe- 
cutors V. Miohik (1905), 7 F. (C^. of 
Sees.) 509 ; 42 Sc. L. R. 386 ; 12 S. L. 
T. 738.— SCOT, 


PART I. SECT. 8, BUB-SECT. 2,— 
A. (b). 

q. Acknowledgmenl of pre - ejcisting 
trust ,] — The fact that the purpose 


with which a man has put propeity 
into his wife’s name os a trustee for 
him is to defraud bis creditors does 
not prevent him from afterwards 
recovering the property from her, or 
her representatives after her death, 
provided that the illegal purpose has 
in no respect been carried into effect. 
A wife who was the registered pro- 
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Seel. 3 . — Creation of irvsU: Sub-sect. 2, A. (fe) & 
(c) i.] 

Wills Act, 1837 (c. 26), charitable uses, or super- 
stitious uses, & whether the property went to the 
Crown : — Held : they were not a violation of Wills 
Act, 1837 (c. 26), nor charitable, but were super- 
stitious ; but good pro tanto as to the annuities, & 
bad as to the rest. — Heath v. Chapman (1864), 2 
Drew. 417 ; 2 Eq. Rep. 1264 ; 23 L. J. Ch. 947 ; 
24 L. T. O. S. 31 ; 18 J. T. 693 ; 2 W. R. 649 ; 61 
E. R. 781. 

Annotations : — Refd. lie Fleetwood, Sidgreavea v. Brower 
(1880), 15 Ch. D. 594 ; Bourne v. Keane, U919] A. C. 815. 
Uenta. Re Michel’s Trust (1800), 28 Beav. 39 ; Ohoa Choon 
Neoh V. Spottiswoode (1869), 1 Kysho’s lleports, 21G. 

107. .J — D., who was possessed of 

leasehold business premises & stock-in-trade, 
shortly before his death purported to make a 
voluntary gift in favour of his grandson E., who 
was an infant be who assisted in the business, 
by the following memorandum, signed & indorsed 
on the lease ; “ This deed & all thereto belonging 
1 give to E. from this time forth, with all the 
stock-in-trade.” The lease was then delivered 
to E.’s mother on his behalf ; — Held : there was 
no valid declaration of trust of the property in 
favour of E. 

A man may transfer his property, without 
valuable consideration, in one of two ways : he 
may cither do such acts as amount in law to a 
conveyance or assignment of the property, & 
thus completely divest himself of the legal owner- 
ship, in which case the person who by those acts 
acquires the property takes it beneficially, or on 
trust, as the case may be ; or the legal owner 
of the property may, by one or other of the modes 
recognised as amounting to a valid declaration of 
trust, constitute himself a trustee. . . , He need 
not use the words, “ I declare myself a trustee,” 
but he must do something which is equivalent to 
it &:< use expressions which have that meaning 
(Jessel, M.R.). — Richards v. Delbridob (1874), 
L. R. 18 Eq. 11 ; 43 L. J. Ch. 459 ; 22 W. R. 584. 
Annotaliom : — Con^. Hcartlcy v. Nicholson (1875), L. II. 
J9 Eq. 233. N.F. Baddoley v. Baddeley (1878), 9 Ch. D. 

1 1 3. Consd. Re Breton’s Estate, Breton v. Woollven 
(1881), 17 Ch. D. 416 ; Re Ashcroft, Kx Todd (1887), 
19 Q. B. D. 180 ; Carter v. Carter, [1896J 1 Ch. 02 ; I. It. 
Comrs. V. Allan (1925), 9 Tax Cas. 234. Distd. Royal 
Exchange Assco. v. Hope, [1928] Ch. 179. Refd. Moore 
V. Moore (1874), L. R. 18 Eq. 474 ; Re Caplcn’s Estate, 
Bulbeok V. Sllvoator (1876). 45 L. J. Ch. 280 ; Re Shield, 
Pethybrldge v. Burrow (1885), 53 L. T. 5 ; Re ratrick. 
Bills V. Tatham (1890), 03 L. T. 752 ; Re Goiiipert/Zs 
Estate, Parker v. Compertz (1911), 56 Sol. Jo. 11 ; Ger- 
man V. Yates (1915), 32 T. L. R. 52 ; Re Chrlmes, Locovlch 
V. Chrlmes, [1917] 1 Ch. 30. 

j^08. .] — ^A liusband, being about to 

leave England for a residence in India, executed 
an assignment by deed to his wife, who was to 
remain in England, of a leasehold dwelling-house, 
” to hold the same unto ” the wife, ” her oxors., 
administrators, & assigiM, as her separate estate.” 
No trustees were appointed, the husband & wife 
being the only parties to the deed. The title 
deeds were allowed to remain in the possession of 
the wife : — Held : the deed of assignment operated 
as a valid declaration of trust in favour of the wife. 


— Fox V. Hawks, Hawks v. Fox (1879), 13 Ch. D. 
822 ; 49 L. J. Ch. 579 ; 42 L. T. 622 ; 28 W. R. 
I 656. 

Annotation : — Distd. Re Breton’s Estate, Breton v. Woollven 

(1881), 17 Ch. D. 416. 

109. Declaration without transfer.] — Hughes 
V. Stubbs, No. 149, post. 

110. .] — A husband by deed poll recited as 

follows: “Whereas 1 am beneficially possessed of 
the ground rents hereby intended to be settled,” 
&> continued as follows: “I do hereby settle, 
assign, transfer & set over unto my wife as though 
she were a single woman ” several leasehold houses 
& the ground rents thereof. The deed was 
volimtary : — Held : this deed was not void as 
being an intended assignment from husband to 
wife but operated as a declaration of trust. — 
Baddeley v. Baddeley (1878), 9 Ch. D. 113 ; 
48 L. J. Ch. 36 ; 38 L. T. 906 ; 26 W. R. 850. 
Annotations: — Refd. Fox v. Hawks, Hawks v. Fox (1879), 

13 Ch. D. 822 ; Re Breton’s Estate, Breton v. Woollven 

(1881), 17 Ch. D. 416. 

111. .]~A husband, by three letters written 

& signed by him & handed to his wife, gave her 
furniture & other articles for her solo & absolute 
use. He afterwards made his will beciueatliing 
certain legacies & making other dispositions of his 
property & giving the residue of it to trustees in 
trust for Ids wife for life with remainder to six 
nieces absolutely. The furniture & other articles 
were at the time of the husband’s death in the 
house which had been occupied by him & his wife, 
& the whole had been used by them in the ordinary 
way x—Hcld : the furniture, etc., formed part of the 
husband’s estate . — He Breton’s Estate, Breton 
V. Woollven (1881), 17 Ch. D. 416 ; 50 L. J. Ch. 
369 ; 44 L. T. 337 ; 29 W. R. 777. 

AnnoUition : — Consd. Re Whittaker, Whittaker v. Whittaker 

(1882), 21 Ch. D. 057. 

112. Clear & distinct evidence required — 

Acts & writings of donor.] — The ct., in order to 
give effect to voluntary settlements, requires, 
where the settlor is the legal owner, ever 3 d>hing 
to have been done which is requisite to transfer 
the legal ownership ; & where he is the equitable 
owner, clear &; distinct evidence of a declaration 
of trust in favour of the donee. 

A father being entitled, during the life of his 
son, to the dividends on funds standing in the 
names of himself & three other trustees, directed 
two of the trustees to pay over the dividends for 
the future to his son. They acted on the direction, 
& U*stator afterwards recognised the gift : — Held : 
there was a valid & effectual voluntary settlement, 
which tliis ct. would give effect to. 

The ct. requires clear & distinct evidence of a 
declaration of trust in favour of the donee ; & 
for that purpose it looks at the acts & writings of 
the donor, to see if from them clear evidence of a 
declaration of trust can be gathered (Romilly, 
M.R.). — Bentley v. Mackay (1851), 15 Beav. 12 ; 
51 E. R. 440. 

Annotations : — Consd. Dlpple v. Corlea (1853). 11 Hare, 183. 

Refd. Re c:!lirimes, Locovlch v. ChrlmeB, [1917] 1 Ch. 30. 

113 . Assignment of stock & money to 


prietor of certain land upon which 
thoi’e was a house signed a document 
in these terms : “ I hold in trust ” the 
property, specifying it, “ for my lius- 
oand . . . it’s allhls ” : — Held : tho 
document was not a declaration of a 
now trust, but an acknowledgment of 
an already existing trust of tho 
existence of which it was evidence. — 
Perpetual Executors & Trustees 
Ahsocn. of Australia, Ltd. v. 
WRiQnT(1917), 23 C. L. R. 186.— AUS. 

r. Fund deposited uyith trust company 
in names of donees.] — Toronto Gene- 


ral Trusts Cori’N. v. Keyes (1907), 
10 O. W. R. 86; 15 O. L. R. 30.— 

CAN. 

t. Construction of annuity clause in 
will — Whether absolute trust created 
where no request made for transfer of 
fund.] — Re Fisher Trusts (1907), 3 
E. L. R. 492 ; 3 N. B. Eq. Rep. 636.— 
CAN. 

a. Necessity for clear intention — 
Owner of prepay constituting himself 
trustee — Father opening an account in 
name of his son.] — In order that the 
owner of the fund may constitute 


himself a trustee, of It, he must either 
expressly declare himself a trustee, or 
must use lan^age which, taken in 
connection with his acts, shows a clear 
intention on his part to divest himself 
of all henoflcial interest in It, & to 
exercise dominion & control over it 
oxcluBlvoly in the character of a 
trustee. — Ashabai v. Haji Tykh 
Haji Rahimtulla (1882), I. L. R. 9 
Bom. 116.— IND. 

b. Transfer of property on trust by 
convict sentence to transportation .] — 
B. haring been sentenced to trans- 
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trustees — No actual transfer — Voluntary settle- 
ment.] — Settlor, by a voluntary settlement, 
assigned a sum of Consols standing in his name, & 
also his money at his banker’s, to trustees, upon 
trust for himself for life, & upon Inist after liis 
decease to settle tlie same, so that his three reputed 
tlaughtei*s shoultl receive tiie income for tiK*ir lives 
without anticipation, with trusts over. The stock 
remained untransferred, & the £8,000 continued 
at his banker’s, in settlor’s name, until his decease 
twelve days afterwards : — Held : the trusts of the 
voluntary settlement were effectually fastened 
ui>on botli the Consols <St money. — Atrey v. Hale 
(1850), 3 vSm. & a. 315 ; 27 L. T. O. S. 190 ; 2 
Jur. N. S. 058 ; 4 W. R. 587 ; 05 E. K. 075. 
JnnoUition: — Refd. Dlli'ow t). Bono (18G2), 3 GUT. j38, 

^^ 4 , Direction to debtor to pay beneficiaries.] 

— I’estator, who had bi'queathed two legacies 
of £50 & £200 afterwards, in order to avoid legacy 
duty, revoked the legacies, verbally instructed 
E., who owed him £300 secured by a deposit 
of title deeds, to pay similar sums to the legatees, 
adding that one of the donees was to “ liold the 
writings.” F. accepted tlie trust, but the deeds 
remained in the custody of the donor Held : 
notwithstanding tlie retention of them by the 
donor, a valid tmst was effectually cr<‘ated in 
favour of the donees.— 1 *arkp:u v. St'ones (1808), 
38 L. J. Ch. 40 ; 19 L. T. 259. 

115. — — Settlor declaring himself a trustee.] - 
Kichards V. Delbridot:, JNo. 107, (uite. 

110. ^ (leclaration of trust in a 

deed stating that settlor, or other the trustee or 
trustees of the de<"d, would stand s(‘ised of the 
l)roperty comprised ther(‘inupon trust for sale &. to 
hold the iJroceeds when invest(Hl upon the trusts 
therein mentioned, is sullicient to divest settlor 
of all interest in the property settled ; if settlor 
is proved to have been solvent without the aid of 
the settled pi'operty at the date of the settlement, 
it is valid on settlor’s bkpcy. within ten years of 
the settlement, against the truste(‘ in bki^cy., 
notwithstanding that there is no actual tj-ansfer 
of the property to a tru-stet* or trustees,- Siirager 
r. March, [1908 J A. C. 402 ; 77 L. J. P. C. 105 ; 
99 L. T. 33 ; 24 T. L. U. (ill ; 52 Sol. Jo. 580 ; 15 
Mans 310, 

Annotation Retd, lie Mathleson, [1927] 1 Cb. 283. 

Incomplete gift inter vlvos.l — See, qenerally, 
Ciii^-rs, Vol. XXV., pp. 529-543.' 

(c) Letters, Entries, and Memoranda. 
i. Letters, 

117. Instructions as to separate account— “ Sub- 
ject to my control alone.”]— C., M., & ,T. in 1829 
mortgaged certain estates & plantations, of which 
they were joint owners in equal shares, to P. & co. 
of Bombay, as a security for advances with interest, 
the repayment being further secured by the joint 


& several covenants of C., M., &: J, The estates 
were for a long time not cultivated to a profit. 
In 1830 the firm of F. & co. was reduced to two 
part-ners only, 0. & .1. In 1830 the interest charged 
in the books of F. & co., in account with the pro- 
prietors of the estates, was directed to be divided 
under two heads, one being carried to an account 
called ” reserved interest account ” & the amount 
of the balance of this account was to be held subject 
to the instructions of C. Both the partners con- 
curred in these directions thus given to F. & co. 
In 1837 both the partners concurred in another 
letter to F, & co. of Bombay, directing that as to 
the poHion of the interest thus passed to the 
” reserved interest account ” part of it should be 
carried to a new account to be intituled “ C. 
for himself, M., & J.,” & in such letter it was further 
directed that the balance of such new account was 
to bo subject to the control of C. alone, that in 
the absence of other instructions from C., it was to 
be applicable towards the liquidation of the account 
of the proprietors of the cstal(‘s in question, for 
which the three proprietors, C., M., <to J. were 
responsible. In 1839 M. died. In 1840 estates 
sold for more than enough to li(|uidate all demands 
of the mtgees. In 1841 0., with the concurrence 
of J., directed one-third of the balance at the 
credit of the account ” 0. for himself, M., & J.” 
to be paid to liirnself another third to J. & the 
remaining one-third to be retaint'd subject to the 
future instructions of (\ In 1813 C., with the 
like concurrence of J., directed F. A: co. of Bombay 
to remit the remaining one-third to London subject 
to his orders, stated his jntt*ntion to be to hand it 
over to the family of the late M r. M. in such manner 
as he might think proper. 4’he fund was accord- 
ingly remittc'd to F. co. of London ” subject to 
the orders of 0.” A so remained up to the d(‘cease 
of 0. (\ died in 1849, witliout having ever made any 
further disposition of the fund. On a bill by the 
widow extrix. of M. : -Held : (1) by the letter 
of 1839 there was no declaration of trust or other 
clear api^ropriation of the fund, for the benefit 
of 0., M., &: .T. in equal shares, which would have 
entitled M. to file a bill for his share ; (2) by th(' 
letter of 1837 th(‘re was no declaration of trust, 
or clear exi)re8sion of intention which would 
enable the family of M. to make a claim. 

Semble : the expressions enabling C. to retain 
the control over the balance of this account, though 
used with the full knowledge of J., would not 
authorise C. to appropriate the whole balance to his 
own use, irrespective of the rights of .T. 

Sernhle : the letter of 1830 did not amount to a 
declaration of trust in favour of V., M., & .T. generally 
with a i^ower of revocation &; new appointment in 
(J. but rather to a contingent declaration in favour 
of C., M.,*&: J. in one event only, viz. a deficiency 
on a realisation of the estates ; &- there being 


uorlatlon for life, prcBcnted a petltic 
in tlje revenue ct. In which, btating: Hit 
no owned a certain zfimnidnri oBtat 
I nai he had been bo Bontenced & that 
was necessary to make arrangeineiii 
for the payment of the Govt, rovein: 
« the nianagemont of the chtatc, 1 
prayed that Ids name mipfht bo remove 
from the revenue roglstors, & that ( 
J . bo recorded in its stead 
'he transfer of tho property by B. t 
I . was in the nature of a trust. — H ai 
4 ^ 

PART I. SECT. 3, SUB SECT. 2.- 
^ A. (0) 1. 

o. Lciter in reply to attorney's letU 
'Tfnorrury s letter “ nncxindid <£• m 
staiiny law or facts properly.”]— 

J. — VOL. XLIII. 


NANT V. Bkll (1808), 5 W. W. 6c A’B. 
46.--AUS. 

d. Will not referring to letter shown 
to ejnentors.] — He Doio, Caktek r. 
Gwamsch, [191 fi] V. L. R. fi«8.— AUS. 

e. Letter using words our, we, yeni, 
I, us ” — Trust raised by impUcaiton.] 
— Gilmore v. Griffs (1904), 7 Terr. 
L. K. 225.— CAN. 

1. Whether parol evidence admissible 
— To establish trust.] — Gordon v. 
Handford (1906), 16 Man. L. R. 292. 

—CAN. 

g. Property purchased by partiicr — 
Later showing that property bought for 
creditors.]— J ohnson v. Perrin (1831), 
Hayes, 322.— IR. 

h. Agreement to pay premium on 
policy.}- -“W. asbigned a Icasobold houHO 


to J., upon trubt, leaving lo W. a 
iT*suJting ini erest In the residue of 
tho rents. W. afterwaids gave R., a 
eiedilor, the following letter : — “ I 
have handed vou a policy of iiiburance 
as a collateral seem it y for my debt ; 
the pieinlums on said policy to be paid 
out of tho balance of the profit rent 
a rising from tho house assigned to J.'* 
On -this letter J. endoiBcd : — “ X am-oo 
to pay the prendum of tho within - 
mentioned policy to R., out of the pioflt 
rent arising from tho said house ” ; — 
Held : these documenl-s amounted to a 
complete declaration of trust, & that 
no consideration was rcQUlred to give 
them validity. — Woodrofto v. John- 
HON (1854), 4 I. Ch. R. 319.— IR. 

k. Charge on lands made by guar- 
antor .] — WiLcocKB r. Hannyngton 
O O 
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Sect. 3 . — Creation of trust/} : Sub-sect, 2^ A. (c) i., 

n. & Hi.] 

ultimateljr no deficiency, there never had been 
any positive declaration. — F oiibes v. Fobbeb 
(1857), 30 L. T. O. S. 176 ; 8 Jiir. N. S. 1200 ; 
6 W. R. 02. 

11 g. Series of letters — Fund remaining In 

control of settlor.] — A. V., a merchant in China, 
directed his correspondents in L»ondon to transfer 
£1,000 from his tea account, <fe employ it in 
exchange transactions for the benefit of his 
children. In subsequent letters ho wrote to the 
same correspondents “ that he had declined 
giving any opinion as to the reinvestment of the 
fund, as he considered he had no further control 
over it, as it belonged to his children,^’ “ that he 
had apiiropriated it to them, & his corrcsiiondents 
were to consider it as theirs.” The correspondents 
accordingly opened a sejiarate account, headed 
‘‘A. V., Esq., exchange account on account of 
children,” previously informing him of their 
intention so to do : — Held : by the first letter a 
trust was well created in favour of the cliildren, 
although the fund was still so far in the control of 
A. V. as to he liable to his drawing : & notwith- 
standing A. V., in one of the letters, had desired 
his correspondents to consider it as ” subject to 
the order of his exors.” in the event of bis death. — 
Vandenbkru V. Palmer (1858), 4 K. ic J. 204 ; 
.82 h. T. O. S. 87 ; 70 E. K. 85. 

119. Letter referring to intention to create a 
trust.] — Testator gave certain legacies to A. M. 
by his will, & by a codicil thereto bequeathed to 
him a stud of horses & a sum of £10,000 in terms 
importing an absolute gift which he, testator, 
declared to be ‘‘in addition to all the benefits 
given to him by my will.” But by a letter 
addressed to & duly received & answered by A. M., 
testator stated that he had left a letter with his 
solr. expressing a wish that the sum of £10,000 
which be described as left for that purpose, should 
be settled on H. M. & F. M. for their joint use 
in the event of their intermarrying. No siicli 
letter was left with his solr. or any one else : — 
Held : that the £10,000 was bequeathed upon trust, 
& A. M. could not in any event take it bene- 
ficially.— B atllte V. Wallace (1860), 17 W. R. 
221. 

120. Debentures transferred to three persons — 
Letter to solicitor declaring trust.] — B., in 1842, 
transferred to three x>ersons a debenture, without 
any declaration of trust other than an expression 
in a letter written by him to Ids solr. shortly before 
tlie transfer, in which the three persons were 
named as trustees, & the trusts of a proposed 
settlement of the debenture were stated to bo 
” for my niece Mrs. C. M. & her children ” : — 
Held : a valid trust was declared by the letter 
in favour of 0. M. for life, & afterwards of her 
children as joint tenants. — He Beliasis’ Trust 
(1871), L. R. 12 Eq. 218 ; 24 L. T. 466 ; 10 W. R. 
609. 

Annotation .— ReM. Brennan’s Trustees v. Scaiilan (1925), 

9 Tax Cas. 427. 

121. Document of testamentary nature — Re- 
ceipt.]— North V. Medley (1891), 8 T. L. R. 
141. 


ii. Entries in Books. 

122. Sum entered to ** trustee account ** — ^As 
“ private property of beneficiary.] — W. E., a 

partner in the firm of S., E. & co., previously 
to Apr. 1864, advanced to the firm certain moneys, 
some of which were standing in the books to the 
credit of an account intituled ” W. E.’s Trustee 
Account,” & others to his private account. Defts. 
M. & C. F. had in that month certain sums belong- 
ing to them standing in the books of the firm k) 
their credit. On Apr. 1864, W. E. transferred 
a sum of £2,700 from his trustee account to M. & 
0. F.’s accoimt, by entries in the books of the firm, 
& on the same day, S., E. & co. signed a pro- 
missory note for that amount, which bore interest 
at 6 per cent., & gave it to W. E., who placed it 
in an envelope, upon which he wrote, ‘‘ This 
note of hand stands to the credit of M. & C. F. in 
the books of 8., E. & co., & is to bo the property 
of Mrs. E.” W. E. in the presence of Mrs. E., 
told M. F. that he had got a secuiity from his 
firm for his wife’s money ; that the note of hand 
securing it was in the joint names of her & her sister 
(k F., & that they were to recollect that it was his 
wife’s money, & not theirs. W. B., in Sept. 1854, 
without the knowledge or consent of pltf. or of M. 
k. 0. F., transferred the said sum from M. & 0. F.’s 
account to his own ” trustee account ” & at the 
same time wrote across the above memorandum, 
‘‘ The within amount of £2,700 is transferred to 
W. E.’s trustee account, but it is to be considered 
the private property of Mrs. E.” W. E., by his will 
dated in Juno, 1853, after bequeathing an annuity 
to his wife of £1,000, gave the residue of his estate 
to his niece. No reference was made to the £2,700. 
W. E. died in 1856, & at his decease only 
£2,661 18.9. 6d. was standing to the credit of his 
“ trustee account ” in the partnership books. 
On bill filed by Mrs E., the ct. declared that a 
valid trust had been created for her sole & 8eparat<» 
use, & that she was entitled to the sum of £2,700, 
with interest at 6 per cent, from llie death of her 
husband. — Evans v. Jennings (1858), 32 L. T. 
O. 8. 34 ; 4 Jur. N. 8. 561 ; 0 W. R. 616. 
Annotation : — Reid. UePryce, Novill v. Price, [1917] 1 Cb. 

234. 

123. Appropriation of future proceeds of 
annuity.] — Testator entered in a memorandum 
book, k, signed a memorandum, that ho had 
decided to invest the future proceeds of an annuity 
which had been absolutely assigned to him by his 
second son F., & that he intended to leave the 
X)roceeds at his death to F.’s daughter. 

An account, also in testator’s handwriting, was 
found of the investments of the annuity ‘‘ from 
the period that I determined thus to appropriate* 
this money.” 

On his death bod testator referred his eldest son 
to the account book, & said that he wished tin* 
accumulations to be given to the daughter of F., 
& the annuity at his death to revert to F. Tlu* 
annuity & accumulations were undisposed of by 
the will : — Held : there was no declaration of 
tmst, & the annuity & accumulations went to the 
next of kin . — Re Glover (1862), 2 John. & H. 186 ; 
70 E. R. 1023. 

124. Declaration In residuary account — Re- 


(18.55), 5 I. Ch. n. 38 ; 7 Ir. Jur. 281. 

-IR. 

l. Letter uritten ns to rents efr profits 
nf estate.] — M'Kean v. Gray (1855), 
7 Ir. Jur. 317.— IR. 

m. Letter amounting to testamentary 
disposition.] — A paper writing In the 
form o£ a letter & commonoing “ My 
dear C.-— Tlii^ is ray last will Sc letter 
1 o you ” contained the expressions 


“ T have invested this ... to save 
you the trouble & expense of taking 
out administration,” & ” I leave ray 
plate & the family plate to T.” The 
existence of the document was never 
oommunlcatod to the benofliciaries ; — 
Held : the language & the oiroum- 
stances connected with It indicated an 
intention that it should operate as a 
testamentary disposition & that it 


was not a declaration of trust. 
Towers v. Hogan (1889), 23 L. It. Ir- 
53.— IR. 


PART I. SECT. 3, SUB-SECT. 2.— 
A. (0) il. 

n. Entry in company’s hooks of 
ippropriaiion of shares .] — Nabrondah 
Narrondas (1907). I. L. n. .U 
aom. 418,— IND. 
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talned to pay outstanding legacies— Payment ol 
Interest by executor.]^— T. G. by his will, be- 

queathed a legacy oi £500 to W. G^. to be paid 
after the death of testator’s wife. Testator died 
in 1863, & a residuary account was passed then, 
& also on the death of the widow in 1875. The 
account contained, on both occasions, the item 
“ Betained to pay outstanding legacies to William 
Glover, £500.’ Deft., the acting exor., became 
trustee of a marriage settlement which com- 
]>rised the £500, & continued to pay interest on 
the sum of £500 to the beneficiary until 1884, 
when he, for the first time alleged insufficient 
assets & declined to continue such payment : — 
Held : the item in the residuary account, coupled 
with the continued patient of interest, was 
equivalent to a declaration of trust, & the exor. 
could not now, in an action to make him liable for 
the £500, be permitted to adduce evidence to show 
tliat the residuary account was erroneous. — 
Brewrter V. Prior (1880), 55 L. T. 771 ; 36 W. B. 
251 ; 3 T. L. B. 205. 

125. Intention to retain for use of bene- 

ficiary.] — A. bequeathed her residuary personalty 
to Her nephew J. & appointed her sister B. oxtrix. 
B. apparently thinking there was an intestacy as 
to the residue in the residual^ account x)repared for 
the revenue authorities, declared it was correct, 
&, offered to pay duty on a certain sum as “ being 
the said residue & moneys to which I am entitled, 
& intend to retain to my own use & for the use of 
J., being a sister <fe a descendant of a brother of 
deceased ” : — Held : B. had not thereby declared 
a trust of the residue for J. so as to prevent Stat. 
Limitations from lamning against J , — Ee Bowe, 
Jacobs v. Hind (1889), 58 L. J. Ch. 703 ; 01 L. T. 
681, C. A. 

AmwUitions : — Folld. Rc Gompei^z, Porken v, Oompertz 

(1911), 105 L. T. 664. Re!d. He Lacy, Royal General 

Theatrical Fund Assocn. v. Kydd, fl899] 2 Ch. 149 ; Rc 

Mackay, Mackay v. Gould, flOOOj 1 Ch. 25 ; He Gompertz’s 

K'^tatc, Parker v. Gompertz (1910), 55 Sol. Jo. 70. 

126. .]•— [A residuary account] is not a 

document which is intended to have the operation 
of a declaration of ti*ust (Lord Ualdane, 0.). — 
Attenborough v. Solomon, [1913] A. 0. 76 ; 82 
L. J. Ch. 178 ; 107 L. T. 833 ; 29 T. L. B. 79 ; 57 
Sol. Jo. 76 ; affg. S. C. sub nom. Solomon v. 
Ari'ENBOROUGH, [1912] 1 Cli. 451, C. A. 

Annotations Mentd. Hewaon v. Shelley (1913), 82 L. J. Ch. 

5ol ; He I)e Leeuw, Jakons v. Central Advance & Dls- 
^1^221 2 Ch. 640 ; Wlae v. Whitburn, [1924] 

1 Ch. 460. 

127. Entries in accounts of executors — Funds 
earmarked for persons Interested.] — Exors., 
although not trustees under the provisions of the 
will by which they are appointed, may become 
express trustees by reason of entries in their 
accounts earmarking certain sums as held for 
or on account of the persons interested. — lie 
Gompertz Estate, Parker Gompertz (1910), 
55 Sol. Jo. 76. 

128. .] — The mere fact that an exor., 

who IS not also appointed a trustee by the will, 
retains a fund to answer the claim of a paiticular 
next of kin, is not enough to turn the exor. into 
an express trustee of the fund, but if, in addition, 
he earmarks the fund as the fund of the particular 
next of kin & uses express words which show that 
he intends to hold the fund not for himself but 
for persons entitled to it, he does become an 
express trustee of the fund . — lie Gompertz, 


Parkbn V. Gompertz (1911), 105 L. T. 664 ; 66 
Sol. Jo. 11. 

129. Private accounts of defaulting trustee — 
Pencil entry.] — In all cases where it is alleged that 
a defaulting trustee has appropriated securities 
to make good his breaches of trust, & a declaration 
of trust is relied on, the ct. must be satisfied that 
a present iiTevocable declaration has been made. 

The ct. refused to accept as evidence of such 
a declaration of trust pencil entries in private 
accounts kept by the defaulting trustee never 
communicated to any one, & which in some cases 
appeared to have been altered. 

Semble : the absence of communication in itself 
raises a strong inference against an intention to 
make the appropriation irrevocable. — Re Cozens, 
Green v. Brisley, [1913] 2 Ch. 478 ; 82 L. J. Ch. 
421 ; 109 L. T. 306 ; 57 Sol. Jo. 687. 

Annotation : — Consd. RadcUffo v. Abbey Road & St. John's 

Wood Permanent Bldg. Soc. (1918), 87 L. J. Ch. 557. 

Money In hands of banker.] — See Bankers & 
Banking, Vol. III., pp. 184, 185, Nos. 364-359. 

iii. Memoranda. 

130. Purchase of land by trustee — Admission 
that purchase made from trust funds.] — Where 
A. receives a sum of money, which he covenants to 
lay out in land to be settled to certain uses, & 
afterwards purchases an estate which he does not 
settle, but does by writing own that this purchase 
was made with the trust money, this binds the 
estate, & is a declaration of trust. — Deg v. Deg 
(1727), 2 P. Wins. 412 ; 24 E. B. 791, L. C. 
Annotations : — Mentd. Bally v. Ploughman (1729), Mos. 95 ; 

Hall V. Kendall (1730). Mos. 328. 

131. Promise to declare trust.] — A. being in 
possession of the office of clerk of the Crown, etc., 
in the K. B., in which B. has also an estate for 
life, procures B. to surrender, A solicits a patent 
for himself & C., & takes a note from C. promising 
to declare a trust for A. The patent afterwards 
is obtained ; A. dies in debt, & without calling for 
a declaration of this trust ; this note was held to 
be a sufficient declaration of trust. — ^B eTjLAMY v. 
Burrow (1735), Cas. temp. Talb. 97 ; 25 E. B. 
684, L. C. 

Annotations: — Consd. Layng v. Palno (1715), Willcs, 571; 

Garforth v. Foaron (1787), 1 Hy. Bl. 327. Refd. 

SchelUngcr v. Blackerby (1749), Belt’s Rup. 164. Mentd. 

Law V. Law (1735), Cas, temp. Talb. 140. 

132. Receipt — “ For the use of ** cestui que 
trust.] — ^A receipt in the following form : 
“ Beceived of D., for the use of A., £100, to be 
paid to A. at D.’s death, but interest at £1 per cent, 
to be paid to D.” ; — Held : a sufficient declaration 
of trust inter vivos . — Moore v. Darton (1851), 4 
De G. & Sm. 517 ; 20 L. J. Ch. 626 ; 18 L. T. O. S. 
24 ; 64 E. B. 938. 

Annotations Consd, Paterson v. Murphy (1853), 11 Hare, 

88. Refd. Tate v. Lelthead (1854), Kay, 658 ; Re Dillon, 

Duffin V. Duffln (1890), 44 Ch. D. 76; He Andrews, 

Andrews v. Andrews, [1902] 2 Ch. 394 ; He Weston, 

Bartholomew v. Menzles, [1902] 1 Ch. 680 ; Re Klrkley, 

Cort V. Watson (1909), 25 T. L. R. 522. 

133. Memorandum with deposit of document— 
Mortgage by deposit of title deeds — Direction to 
mortgagor as to investment of Instalments payable 
— For benefit of named persons.]— A lady, who had 
lent a sum of money on an equitable mtge. by a 
deposit of title deeds, signed a memorandum 
accompanying the deposit, which expressed that 
the mtgor. should pay off the mtge. debt by certain 
quarterly instalments, & after paying a specified 


PART I. SECT. 8, SUB-SECT. 2. — dated Nov. 15, duly acknowledged 

A. (o) iii. that ho held oertaiu Govt, securities 

o. Memorandum a^dmowledgino cus- ia, trust for certain named persons, 

tody of Ocvemment aecuriti^.] — De- ^bo were his nephews & nieces or 

ceased by memorandum in writing grand-nephews & grand-nieces. The 


memo., together with all except on© 
of the socurltles mentioned, which had 
been sold, was deposited in a box with 
deceased’s bank. The Interest re- 
ceived on aU the securities mentioned 
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amount to the mtgee. should invest the remaining 
instalments in Consols for the benefit of the 
children of A. Tlie mtgee. subsequently signed 
another memorandum, directing the mtgor. to 
continue to pay the instalments of the debt to 
her, & not invest them in Consols as before directed. 
Both of these documents were made in the hand- 
writing of the mtgor., under the directions of the 
mtgee., & the mtgor. thereby had notice of them ; 
& it was held, in a suit for the administration of the 
estate of the mtgee., that, by the effect of the 
first meinorandimi & the notice thereof to the 
mtgor., he became a trustee for the children of A. 
of the moneys directed to be invested in Consols ; 
& that the first memorandum constituted a 
voluntary declaration of trust, which the mtgee. 
could not revoke, & to the benefit of which the 
children of A. were entitled as against the next 
of kin of the mtgee. — PATimsoN v, Murphy (1853), 
11 Hare, 88 ; 22 L. J. Ch. 882 ; 21 L. T. O. S. 80 ; 
17 Jur. 298 ; 08 E. K. 1108. 

Annotations : — Refd. Petty r. Petty (ISrja), 22 L. J. Ch. 

1065 ; Lambe v. Orton (1860), 8 W. H. 202 ; lie Ohrlmes, 

Locovfch V. Chrlmcs, (1917] 1 Ch. 30. 

134. By defaulting trustee.] — A sole 

trustee, who had appropriated £4,000, part of the 
trust property, deposited in the box in which he 
kept the trust deed & the securities for other 
portions of the trust funds two jjolicies of assur- 
ance, one on Ids own life for £2,000, the oilier on the 
life of his father for £3,000, inclosing them in an 
envelope with a memorandum that, “ in the event 
of his ” (the trustee’s) “ death,” the amount of 
the inclosed policies was to be applied to the repay- 
ment of £4,000 borrowed by 1dm of the ceslvi que 
trust. Six years afterwards the trustee became 
bkpt. The policy for £2,000 was found by the 
officer of the Ct. of Bkpey. inclosed with the memo- 
randum in the box, the other policy having been 
paid to the bkpt. upon his father’s death : — Held : 
as between the cestui que trust & the assignees in 
bkpey,, notwithstanding the words, importing 
contingency, the memorandum was a valid declara- 
tion that the policy was in any event subject to 
the trusts of the settlement . — Re Bankhead’s 
Trust (1856), 2 K. & J. 500 ; 4 W. K. 589 ; 09 
E. R. 905. 

135. .]-— Bkpt. shortly before his 

bkpey. deposited certificates of shares in a box with 
memoranda to the cfYect that they were deposited 
as securities for tlie moneys due to several trust 
estates. The cei'tifi cates remained in his custody 
& control, & the transaction had not been com- 
municated to the beneficiaries : — Held ; the 
transaction constitiited a good declaration of trust 
in respect of the shares in favour of the trust 
estates. — New, IhiANCE & CtArrard’b Trustee v. 
Hunting, [1897] 2 Q. B. 19 ; 60 L. J. Q. B. 554 : 
70 L. T. 742 ; 45 W. R. 577 ; 13 T. L. R. 397 ; 41 
Sol. ,To. 511 ; 4 Mans. 103, C. A. ; affd. sub uom. 
Sharp v. Jackson, [1899] A. C. 419, H. L. 


Annotations : — Apld. Taylor v. London & County Banking 
Co., London & County Banking: Co. v. Nixon, 11901] 2 Ch. 
231 ; Re Pidcock, Penny v. Pldcock (1907), 51 Sol. Jo. 
514. Consd. Wigan t. English & Scottish Law Life Assce. 
Assoon.. 11909] 1 Ch. 291 : Re Cozens, Green v. Brisley, 
(19131 2 Ch. 478. Apld. KadcUffo r. Abbey Hoad & St. 
John’s Wood Permanent Bldg. Soo. (1918), 87 L. J. Ch. 


557. Befd. Re Blackpool Motor Car Co., Hamilton v 
Blackpool Motor Car Co., (19011 1 Ch. 77 ; Re Lake, Exp. 
Dyer, [19011 1 K. B. 710. Mentd. Hermoux v. Harbord 
(li<98), 14 T. L. R. 243 ; Re Blackburn, Buckley’s Case, 
(18991 2 Ch. 725 ; Re Vautln, Exp. Saffery, [1900] 2 Q. B. 
325 ; Re Cohen, Ex p. Trustee, (1924] 2 Ch. 515 ; Re 
Hoyle, Exp. Trustee. (1924] B. & C. H. 22 ; Re Drago, 
Palmer & Roberts v. Knight (1926), 134 L. T. 765. 

136. By defaulting solicitor.] — Solr. to 

a trust misappropriated the trust funds & subse- 
quently in part discharge of his liability signed a 
declaration of trust appropriating to the tnist 
property of his own wliich was in mtge. to deft, 
society. Solr. died insolvent & the trustees now 
claimed to redeem the mtge. ; — Held : they were 
entitled to do so, the declaration not being revocable 
& not being void under either 1 3 Eliz. c. 5, or Deeds 
of -Arrangement Act, 1914 (c. 47), s. 1. — Radcliffe 
V. Abbey Road & St. John’s Wood Permanent 
Building Society (1918), 87 L. J. Ch. 557 ; 119 

L. T. 612 ; 02 Sol. Jo. 607 ; [1919] B. C. R. 84. 

137. .] — M. was adopted by C., her deceased 

mother’s first cousin, & lived with her twelve years. 
C. then wrote to T. informing him of her intention 
to invest £1,800 on mtge. in his name, saying, “ It 
is after six months ot my decease dear M.’s pro- 
perty.” The next day she instructed her solrs., by 
letter, to prepare the mtge., inclosing a cheque for 
the amount, on the counterfoil of wliich she wrote, 
“ In trust for M.” Twelve days after she had an 
interview with T., of which she entered this 
memorandum in her diary : ” T. came, A agreed 
to take charge of £1,800 for dear M.” : — Held: 
tlie above several documents in the handwriting 
of C., combined with the relationship adoption 
of M., constituted a complete & final declaration 
of trust in favour of M., which could not admit of 
any parol variation by T.’s present recollections 
of what passed at the interview. — Re Cane’s 
Trusts (1807), 30 L. J. Ch. 744 ; 17 L. T. 112. 

138. Memorandum given to beneficiary.] — A 
memorandum of a voluntary gift in this form, “ I 
hereby give & make over to M. an India bond, 
value £1 ,000,” was signed by S., & given by him to 

M. , without handing over the bond. S. died, & 
the residuary legatees undiT* his will claimed the 
bond : — Held : the memorandum was a good 
declaration of trust in favour of M., & he was 
entitled to the bond. — M organ v. Maixeson 
( 1870), L. R. 10 Eq. 475 ; 39 L. J. Ch. 080 ; 23 
L. T. ,336 ; 35 J. P. 37 ; 18 W. R. 1125. 

Annotations : — Dbtd. Warrinor v. Rogers (1873), L. R. 16 Kq. 

340. N.F. Richards v. Dclbridge (1874), L. R. 18 Eq. 11. 
Folld. Baddeley v. Baddeley (1878), 9 Ch. D. 113. Refd. 
Re King, Sowell v. King (1879), 14 Ch. D. 1 79 ; Re Breton’s 
Estate, Breton v. Woollven (1881), 17 Ch. D. 416 ; I. K. 
Comrs. V. Allan (1925), 9 Tax Cas. 234. 

-.] — SeCf alsOf Nos. 104, 107, 123, ante. 

139. Memorandum authorising claim by bene- 
ficiary — After death of person making — Memo- 
randum retained until death.] — Testator, after 
making certain dispositions of his property by his 
will, executed the following memorandum : “I 
authorise my brother R. to claim as his after my 
death the sum of £150 out of the money now lying 
in the bank at Carlisle, for the service rendered 
me during my lifetime.” Testator retained 
possession of the document until his death ; — 
Held : in the administration of his estate, the docu- 
ment was a valid declaration of trust. — Armstrong 
V. Timperon (1871), 24 L. T. 275 ; 19 W. R. 658. 


Ill the memo, had been paid bv de- 
ceased until shortly befoi'o his death 
to the persons named ; — Tlctd : the 
memo, created a valid & cntorceablo 
ti^st In favour of tbo named persons, & 
the proceeds of the security sold were 
trust . — Re Hampton, 
(1922] 8. A. S. R. 286. — AUS. 


p. Siafenient recorded in milage re 
rord'of-rightsA — Kamal Sinoh v. Batit] 
Fatima (1879). I. L. R. 2 All. 460.— IND 

Q- .] — Bartvatv. Daulat(1882) 

I. L. R. 4 All. 187.— IND. 

p. Memorandum that lease on deoil 
of lessee should become property o 
ano/Aer.]— K elly v. Walsh (1878), 


L. R. Ir. 275.— IR. 

t. Receipt.] — Brogan v. Public 
Trustee (1915), 34 N. Z. L. R. 548.— 

N.Z. 

a. Memorandum revoking all former 
settlements .] — Baird t. Jaap (1850), 18 
Dunl. (Ct. of Scse), 1246 ; 28 8c. Jur. 
626.— SCOT. 



Pajbt I. — ^Trusts, 


666 


14*0. Indorsement on envelope containing bonds.] 

— Deft., an illiterate woman, having wrongfully 
possessed herself of certain bonds belonging to the 
estate of testator, whose exor. pltf. was, was 
ordered to repay the proceeds of the sale of the 
bonds, although there was much doubt as to the 
equitable jurisdiction of the ct. in such a case. 

It was alleged by the deft, that testator, by 
whom she had several illegitimate children, had 
shown her an envelope containing the bonds & 
bearing an indorsement to the effect that they were 
to be delivered to her as tlie property of her & her 
cJiiklren. The envelope was lost, & testator had 
always retained possession of the bonds : — Held : 
there was some foundation of truth in the story of 
deft., though uncorroborated, & such an indorse- 
ment would have created a trust for her & her 
children, which, though a slight equity, might give 
the ct. jurisdiction. — Inglib v, Pa8CO (1873), 27 
L. T. 818. 


((/) ]\Ion(y oj Trustee added to Trust Fund. 

141. Moneys invested impressed with trust — Ad- 
mission that aggregate fund heid in trust — Parent 
trustee for children.] — Testatrix gave her personal 
estate to B. for the benefit of B.’s daughters. B. 
invested the produce, together with £1,000 of his 
own moneys, in the funds in his own name, & 
afterwards treated & admitted the aggregate 
fund as held in trust for his daughters. On the 
death of B. the fund was found mixed with like 
funds of his own : — Held : under the circum- 
stances, there was sufficient to constitute a trust of 
the £1,000 in favour of the daughters. — Thorpe 
V. Owen (1842), 5 Bcav. 224 ; 11 L. J. Ch, 129 ; 
49 h>. K. 603. 

142. Intention of testator to give further 

sum — Intention effectuated by trustee.] — Tes- 
tatrix gave to A. A B., in trust for the benefit 
of C.,her sister, a sum of £2,000 3 per cent. Consols. 
She afterwards expressed to B., whom she also 
appointed her extrix., an intention that C. .should 
have a further sum of £2,000 Consols, but she did 
not alter her will. A. died in her lifetime : after 
her death B.,the surviving trustee & extrix., sold 
£2,000 consols, & invested the x>roduce in her name 
in the 3 per cent. Beduced, & shortly afterwards 
she invested a further sum of £2,000 3 per cent. 
Reduced in her name : she was i)roved to have 
declared frequently her intention of carrying out 
testatrix’s intention : — Held : the second sum of 
stock was duly impressed with a trust in favour of 
0.— Gray v. Gray (1852), 2 Sim. N. S. 273 ; 21 
L. J. Ch. 745 ; 20 L. T. O. S. 23 ; (il E. R. 345. 


(e) Other Cases, 

143. Power of attorney.] — The other question 
involves . . . whether the pow'er of attorney 
amounts here to a declaration of trust ? It is clear, 
that this Ct. will not assist a volunteer : yet, if 
the Act is completed, though voluntary, the ct. 
will act upon it (Lord Eldon, C.). — Ejr p. Pye, 
p, Dubobt (1811), 18 Ves. 140 ; 34 E. B. 271, 


A7j^tations:—DiMtA, Cotteon v. Missing (1815), 1 Madd. 176 ; 
Meek V. KettloweU (1842). 1 Hare, 464. Apld. M‘Faddcn 
Jc^yns (1842), 1 Hare, 458; Kekowich v. Manning 
y851) 1 De G. M. & G. 170 ; Woale v. Ollivo (1853), 17 
Aircy v. Hall (1856J, 3 Sm. & G^315. 


Richardson (1807), L. R. 3 Eq. 680 ; Worriner v. Rogera 
(1873), L. It. 10 Eq. 340. Reid. Hooper v, Goodwin 
(1818), 1 Swan. 485 ; Edwards v. Jones (1836), 1 My. & Cr, 
220 ; Hughes v. Stubbs (1842), 1 Hare, 476 ; GrifUth v, 
Rlokette, Griffith v, Lunell (184^, 7 Haro, 299 ; Price 
17. Price (1851), 14 Beav. 698 ; Dlpplo v. Cories (1853), 
11 Hare, 183 ; Donaldson v. Donaldson (1854), Kay, 711 ; 
Tierney v. Wood (1854), 19 Boav. 330 ; Parnell t7. Hingston 
(1856), 3 Sm, & G. 337 ; Forbes v. Forbes (1857), 3 Jur. 
N. S. 1206 ; Peckham v. Taylor (1862), 31 Beav. 250 ; 
Forrest 17. Forrest (1865), 34 L. J. Ch. 428 ; Grant i7. Grant 
(1865), 34 Beav. 623 ; Penfold v. Mould (1867), L. R. 4 Eq. 
.562 : Carter r. Hungorford (1916), 115 L. T. 857. 
Menid. Wetherby v. Dixon (1815), Coop. G. 279 ; Colvin 
17. Fraser (1829), 2 Hog. Ecc. 206 ; Platt v. Platt (1830), 
3 Sim. 503 ; Wharton v. Durham (1834), 3 My. & K. 472 ; 
l*owys 17. Mansfield (1837), 3 My. & Cr. 359 ; Pym v. 
Lookyor (1841), 5 My. & Cr. 29 ; Walker v. Jeffreys (1842), 
1 Hare, 341 ; Suisse v. Lowther (1843), 2 Hare, 424 ; Kirk 
17, Eddowes (1844), 3 Hare, 509 ; Thomas v. Thomas (1859), 8 
W. R. 71 ; Tucker v. Burrow (1865), 2 Hem. & M. 515 ; 
Chichester 17. Coventry (1867), L. R. 2 H. L. 71 ; Bennet v. 
Benuct (1879), 10 Ch. D. 474 ; Harding i7. Harding (1886), 
17 Q. B. D. 442 ; Montagu v. Sandwich (1880), 32 Ch. D. 
625 : lie Hamict, Stoi)hon v. Cunningham (1888), 38 
Ch. D. 183 ; lie Lacon, Lacoii v. Locon, 11891] 2 Ch. 482 ; 
lie Ashton, Ingram i7. Paplllon, fl897] 2 Ch. 574 ; Jtc 
•Taques, Hodgson v. Braisloy, 119031 1 Ch. 207 ; lie 
Roby, Hewlett 17. Newington, [1908] 1 Ch. 71 ; Re Dawson, 
Swainson v. Dawson, [1919] 1 Ch. 102. 

144-. Direction to cut trees — In aid of testator’s 
real & personal estate.] — Direction to trustees to 
cut trees in aid of testator’s real Ac i)ersonal estate 
held not a trust, but a mere i)ower, upon the whole 
of the will. — G ower v. Eyre (1815), Coop. G. 150 ; 
35 E. B. 514. 

145. Instructions for settlement — After expres- 
sion of Intention to settle — In conversation with 
executor — Instructions given by executor.] — A 

mother, entitled to a considerable property under 
the will of a relation, in a conversation with the 
exor. of that relation, expressed an intention to 
make a settlement of part of that })roperty, which 
was standing in his name, upon her daughter, Ac 
requested the exor. to instruct her solr, to prepare 
such a settlement ; on the prepared settlement 
being brought to her for execution, she had changed 
her mind, Ac refused to sign it :—-Held : her 
intention, expressed in the conversation witli the 
exor. of her relation, did not amount to a declara- 
tion of trust, although the property was personal 
estate. — B ayley v. Boulcott (1828), 4 Buss. 345 
38 E. B. 835. 

Anvoiations : — Apld. M'Fudden v. Jenkyns (1812), 1 Hare, 
458. Consd. Drosior v. Hrereton (1851), 15 Beav. 221. 
Reid. Koke\rich v. Manning (1851), 1 Do G. M. & G. 176. 

140 , Death before seeing settlement — & 

before stock transferred to trustees.] — A person 
who was entitled to certain stock standing in the 
names of two trustees gave instructions to his at- 
torney to prepare a settlement of it for the benefit 
of A., B. Ac C., Ac to procure from the trustees a 
transfer for the purposes of settlement. The 
settlement was prepared, Ac a power of attorney 
for the transfer of the stock executed by both the 
trustees, but the intended settlor died without 
having seen the settlement, Ac before the stock was 
actuaUy transferred : — Held : no trust of the stock 
was constituted for A., B. Ac C. — Coningham v. 
Plunkett (1843), 2 Y. Ac C. Ch. Cas. 245 ; 63 E. B. 
108. 

147, Signature of proposed heads of settle- 

ment.] — A. Ac C. were married at Malta. Shortly 
after their marriage a paper was sent out from 
England by the advisers of C., the wife, headed as 
“ proposals for a settlement upon the intended 
marriage of A. & C.,” Ac containing certain terms 
ui>on whicli (^.’s fortune was to be settled ; amongst 


PART I. SECT. 3, SUB-SECT. 2.— 
A. (e), 


doclaratlon of trust within the meaning 
of R. 8. O. 1887, c. 136, 8. 5.— Me- 
Kibbon 17. Feegan (1893), 21 A. R. 87. 

•—CAN. 

0 . Conaent to accept cgual share of 
property with next-of-kin ,] — Miller v. 


Harrison (1871), 5 I. R, Eq. 324.— 

IR. 

d. Agreement to permit person to pur- 
chase properly without interference.}— 
Pltf. purchaped a farm, having agreed 
with deft, that, If pltf. were permitted 
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others, that if no child of the marriage, the property 
to be disposed of by 0. by will ; if no disposition 
by her will, to go to her next of kin. This paper 
was signed by A. & C., but nothing further done 
by way of settlement. Soon after the marriage C. 
died intestate, without having had a child : — Held : 
A., who had taken out administration to C., & 
possessed himself of her property, in which was 
included a reversionary interest, was entitled to it 
for his own benefit, no declaration of trust in favour 
of the next of kin having been created by this 
agreement to execute a future instrument. — 
PowNALL V. Anderson (1860), 2 Jur. N. S. 8.67 ; 
4 W. 11. 407. 

148. Direction by cestui que trust to trustee — To 
pay dividends — For maintenance of infant — Infant 
stranger to cestui que trust,] — A. the cestui quo 
triust of money in the hands of a trustee, by deed, 
without consideration, directed part of the divi- 
dends to be paid by hm for the maintenance of an 
infant, a stranger to A. & covenanted to indemnify 
him, & agreed to allow the same out of the divi- 
dends of the trust fund. The tnistoe accepted the 
new trust, & acted upon the deed : — Held : there 
was a valid executed trust created, which A. could 
not revoke. — B ycroft v. ruRisTY (1840), 3 Bcav. 
238 ; 4 Jm*. 590 ; 49 B. B. 93. 

Annotation : — Refd. Re Chrimos, Locovlch v. Clirliucs, [191 7 J 

1 Ch. 30. 

149. Instructions to donee of cheque — To apply 
part in increase of legacy — Legacy given to another 
— No alteration in will,] — Testatrix drew a cheque 
on her bankers for £150 in favour of A., &; she 
vei bally directed A. to apply that sum or so much 
of it as might be necessary to make up to a legatee 
the diderence in value between a legacy of £100, 
which testatrix, by her will, had given to the 
legatee, & the price of a £100 share in a certain 
railway ; testatrix informing A. that she intended 
to give the share in^stead of the legacy, but she did 
not think it necessary to alter her will. 'J^he 
bankers gave credit to A. for the £160. Testatrix 
afterwards died. In a suit for the administration 
of her estate : — Held : no trust in respect of the 
£150 was created for the benefit of the legatee. — 
Hughes v. Stubbs (1842), 1 Hare, 476 ; 6 Jur. 
831 ; 00 E. B. 1119. 

Annotations .'—DiBid. Patersoi) r. Murphy (185^, 11 Haro, 

88. Consd. Vandonberg v. JMmer (1868), 4 K. & J. 204. 

Refd. Malcolm v. Scott (184 3), 3 llaro, 39. 

160. To Invest for benefit of wife & chil- 

dren.] — B oberts V. Boberts, No. 167, post. 

151. Direction to invest in joint names — With 
express declaration of trust — Notice of bank’s re- 
fusal of trust.] — A. directed his agents to invest 
part of his balance in their hands, in the purchase 
of £4,000 stock, in the names of himself & his wife, 
in trust for his infant son. The agents made the 
purchase in the joint names ; but without any trust 
expressed, because, as they afterwards informed 
A., the bank objected to trust accounts appearing 
on their books. A. allowed the stock to remain 
without any trust being declared, & received the 
dividends of it down to his decease : — Held : 
neither his son nor his wife, who survived him, were 
entitled to the stock, but it formed part of his 
assets. — Smith v. Warde, Duckett v. Warde 
(1846), 15 Sim. 66 ; 15 L. J. Ch. 106 ; 6 L. T. O. S. 
234 ; 9 Jur. 981 ; 60 E. B. 537. 

Annotations : — Distd. Bentlov v. Mackay Q851), 16 Beav, 12. 

Consd. Vandonberg v. Palmer (1858), 4 K. & J. 204. 


152. Deposit of money in bank — ^Accompanied 
by declaration.] — Petty v. Petty, No. 66, ante. 

158. Guarantee of interest on bonds.] — 

D., the agent of a foreign railway co., deposited 
with pltfs., who were bankers in England, certain 
bonds of the co., & a sum of £6,000, to guarantee the 
payment of the interest on the same bonds, which 
was payable at the pltfs.’ bank ; & in case of non- 
payment of the interest, the £5,000 was to be for- 
feited, & divided among the bondliolders. The 
interest was not duly paid : — Held : pltfs. were 
tnistees of the money for an unascertained class 
of individuals, & they could not be called upon to 
ascertain, at their own risk & expense, who was 
included in that class ; & therefore deft., who 
claimed to be an unsatisfied bondholder, & had in 
that character commenced his action against pltfs. 
for part of the £5,000, was restrained by injunction. 
— Semhle : the trust was so clear in its creation that 
the £5,000 might in that resxject have been brought 
into ct. under Trustee Belief Act, 1847 (c. 96). — 
Hankey V. Mokley (1858), 4 Jur. N. S. 234. 

154. Purchase of stock in name of another — 
Accompanied by declaration to beneficiary.] — A 
married woman, out of the savings of her seiiarale 
estate, purchased stock in the name of a niece, 
& told the niece by letter that it was her intention 
that the stock should be for the niece herself, bul 
took from the niece a power of attorney to receive 
the dividends & sell the stork : — Held : on the 
death of the aunt, the niece was entitled to the 
stock. — Beec’HER V. Major (1865), 2 Drew. & 
Sin. 431 ; 6 New Bep. 370 ; 13 D. 54 ; 13 
W. B. 10.64 ; 62 E. B. 681, L. 0. 

155. Acknowledgment by owner of estate — 
Charged with annuity for lunatic — That arrears of 
annuity held for lunatic.] — Wheie the owner ol 
an estate chaiged with an annuity in favour of 
the lunatic had acknowledged that she had in 
hand certain arrears of the annuity, which she was 
ready to pay to any person on his behalf who could 
give a good receipt for it : — Held : this was a 
declaration of trust which entited the curator to 
sue in equity for those arrears. — Scott v. Bentley 
(1865), 1 K. & J. 281 ; 3 Eq. Bep. 428 ; 24 L. J. 
Ch. 244 ; 25 L. T. O. S. 114 ; 1 Jur. N. S. 394 ; 
3 W. B. 280 ; 69 E. B. 464. 

Annotations : — Mentd. Mackie v. Darling (1871), 19 W. P. 

79fi ; Re Garnier (1872), L. K. 13 Eq. 532 : Re Barlow’s 

Will (1887), 36 Ch. D. 287 ; Re Bro^^n, [1895] 2 Ch. 660 , 

Dldishelm v. London & Westminster Bank, [1900] 2 Ch. 

15 ; Thlerv v. Chalmora, Gnthrio, [1900] 1 Ch. 80 ; New 

York Security & Trust Co. v. Koysor, [1901] 1 Ch. 606. 

166. Payment of instalment of annuity — By con- 
signee.] — Where a consignee undertakes with his 
consignor to make certain payments mentioned, 
to creditors of the consignor out of the x)roduce of 
property consigned to him from abroad, & in 
pursuance pays an annuity to one of the creditors 
named, a trust is created by such payment in 
favour of the annuitant, & the consignee cannot 
afterwards discontinue such payment, so long as 
he has any proceeds of consignments in his hands. 

An annuity, though from its nature payable by 
instalments is, nevertheless, an entire sum ; k> 
a payment of one instalment under the above 
circumstances creates a trust which a ct. of equity 
will enforce in favour of a stranger. — Kirwan v. 
Daniel (1847), 6 Hare, 493 ; 16 L. J. Ch. 191 ; 
8 L. T. O. S. 654 ; 11 Jur. 236 ; 67 E. B. 1006 ; 
subsequent proceedings (1849), 7 Hare, 347. 
Annotaiieyns norland v. Sinks (1850), 15 Q. B. 713. 

Refd. Slggere v. Evans (1865), 6 K. & B. 367. Mentd. 

Cochrane v. WUlis (1864), 9 L. T. 792. 


to purchase alone, he would cede part 
thereof to deft. In an action by pltf. 
for an Injimotion restraining deft, from 


going on a portion of the lands ; — 
Held : pltf. hod lulled deft. Into silence, 
& must be deemed a trustee for deft. 


as to the portion formerly occupied 
by deft. — D evine v. Fields (1920), 
64 I. L. T. 101.— m. 
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167. Payment of interest by executor — On 
greater sum than sum bequeathed — Belief in testa- 
tor's intention to give larger sum.] — Testator 
bequeathed £2,000 on certain trusts, & he 
empowered his exor., who was also his residuary 
legatee, to retain the amount in his hands unin- 
vested, ho paying interest thereon. After testa- 
tor’s death, the exor., being satisfied that testator 
intended to bequeath £3,000, & not £2,000, promised 
to make it up £3,000 ; he made no investment, but 
continued to pay interest on the £3,000 to his death : 
— Held : there was a complete voluntary trust as 
to the additional £1,000, which this ct. would 
enforce. — Gee v. Liddell (No. 1) (1866), 35 
Beav. 621 ; 55 E. R. 1038. 

158. Provision in partnership deed — For securing 
annuity to third party.] — Testator by his will gave 
liis prop(‘rty in a certain newspaper in tmst, out 
of the r(*aiduo of the profits thereof to pay an 
annuity to his daughter for life. By a deed, 
to which the daughter was not a iiarty, made 
upon the introduction of a new partner, it was 
agreed that a certain proportion of the profits 
siiould be annually set apart with a view to form- 
ing a capital fund of £1,000 for the pmpose of 
answering the said annuity, whereby the partner- 
ship property would be cleared of the same ; 
<fe certain sums were so set apait accordingly : — 
Held : the relationship of trustee & cestui que 
trust was created by the above deed, & the daughter 
was entitled to the £1,000. — Burton v, Jackson 
(1856), 26 L. T. O. S. 321 ; 2 Jur. N. 8. 224 ; 4 
W. R. 271, 

159. Approval of draft trust instrument.] — 

Bpon evidence that a married woman desiring to 
execute a volimtary settlement transferred stock 
t o which she was entitled for her separate use into 
11)0 names of trustees, & approved of a draft 
declaration of trust ; — Held : there was a locus 
poeuiteniiae & the trusts did not attach, unless the 
ch’aft had been finally authorised before the 
transf(‘r to the trustees . — Re Hykes’ Trusts 
(1862), 2 John & IT. 415 ; 6 L. T. 350 ; 70 E. R. 
1120. 

Annotations .’—Retd, lie EIUh’ Trusts (1874), L. P. 17 

Kq. 409 ; Itobcrts v. Watkins & HoweUs (1877), 46 L. J. 

Q. B. 552 ; lie Croughton’s Trusts (1878), 8 Ch. D. 460 ; 

Pike V. Fitzglbbon, Martin r. Fitzgibbon (1881), 17 Ch. D. 

454 ; Re Bown, O’Eallorun v. King (1884), 27 Cb. D. 411. 

Mentd. Re Quartz Bill, etc. Co., Ex p. Young (1882), 21 

Cb. D. 642. 

160. birection by holder of promissory note — 
Interest & principal payable to named persons — 
Possession retained by holder.] — Testatrix, who 
had lent £300 to 8. on his promissory note, payable 
on demand, directed him, after her death to pay 
the merest to her sister for her life, & afterwards 
to ^vide the principal among her sister’s cliildren, 
wliich 8. agreed to do. Testatrix died without 
i laving demanded payment of the note, which was 
foimd uncancelled among her papers at her 
death : — Held : as testatrix had not parted with 
her legal title to the money, the direction did not 
create a trust . — Re Caplen’s Estate, Bulbeck v. 
8ILVESTER (1876), 45 L. J. Ch. 280. 

161. Declaration by testator — Variation of pro- 
perty bequeathed.] — Testator having varied or re- 

the proceeds of certain investments which 
had been specifically bequeathed by his will to his 
wife, made frequent declarations in his lifetime 
that the substituted property was or would be 
his wife’s property after his death :—Held : tliis 
did not amount to a declaration of trust . — Re 
Stallon r. Stallon (1907), 51 Sol. Jo. 

"7 •] — ^ttlor entered into a voluntary 
covenant in an indentui'o under seal to settle upon 


certain trusts any freehold properties, with one 
exception, that ho should afterwards acquire in 
Kent, & that until such assurance should have boon 
actually made he, his heirs, exors., «& adminis- 
trators “ shall & will stand seised of all & any such 
after-acquired hereditaments upon such trusts & 
with & subject to such powers & provisions as last 
aforesaid.” Settlor afterwards acquired four 
freeholds in Kent that came within the covenant. 
Settlor by his will, which was executed after the 
two first freeholds had been acquired by him, con- 
firmed the settlement, & declared that the benefits 
under the will were to be in addition to those under 
the settlement. After acquiring the last two free- 
holds testator executed two codicils, in each of 
which he confirmed his will — Held : by confirming 
the settlement in his will & directing that the 
benefits under the settlement will should be 
cumulative, testator had declared in his lifetime 
that the trusti*es of the settlement were entitled 
to the first two freeliolds, & that he, testator, held 
them on the trusts of the settlement & by con finn- 
ing his will in the two codicils he reiiublished his 
will at the dates of the codicils, so made th(5 
same declaration with regard to the two freeholds 
last acquired, & that therefore the exors. of the will 
were entitled to assure to the present trustees of 
the settlement the freeholds aforesaid.- -Re Noutu- 
CLIFFE, Arnholz V. IIUDSON, [1925] Gli. 651 ; 
95 L. J. Ch. 41 ; 133 h. T. 460. 

163. Letter inviting subscriptions- For gift to 
retiring employee.] — The Council of the Royal 
Botanic Hociety, upon the retirement of pltf., who 
was an old servant of the society, sent a circular 
to the members stating that, as the society was 
imable to provide a pension, it was tliought that 
a purse of money would be the most accciptablo 
gift, & Fellows & members of the society were 
invited to send donations to tlie s(‘cretary. A large 
sum of money was subscribed, & in view of that 
fact the council sent a circular to each of the 
subscribers suggesting that an annuity should be 
purchased for pltf. & his vrtfe, Ac stating tliat unless 
they heard from the subscribers to the contrary 
they would assume that ho approved of the pro- 
posal. A large majoi'ity of the subscribers did 
not reply, & the subscriptions of the dissenting 
subscribers were paid to pltf. Pltf. brought an 
action for an injunction to restrain the society 
from dealing or parting \rth the money except to 
pltf., or as he might direct : — Held : under the 
first circular there was a trust of the fund sub- 
scribed for the benefit of pltf., & he was entitled 
to have it paid ov^er to him. — Parkes v. Boyal 
Botanic Society of London (1908), 24 T. L. H. 
508. 

164. Recital in deed— That person seised as 
trustee.] — An abstract of title delivered to a pur- 
chaser under a contract for sale of freeholds dis- 
closed a recital in a partition deed that F.. one of 
the parties thereto, was then seised of the free- 
holds in question & other hereditaments ” as 
trustee partly for himself Ac partly for L., the other 
party to the deed, as lie F. did thereby admit ” 
Held : the recital being clear Ac unambiguous in 
its terms Ac in itself a sufficient declaration of trust, 
the purchaser was not entitled to inquire how the 
trust was created . — Re (hiAFER Ac Randall’s 
Contract, [1916] 2 Ch. 8 ; 85 Jj. J. Ch. 435 ; 114 
L. T. 1076 ; 60 8ol. Jo. 444 ; C. A. 

Annotations : — Reid, Re Soden & Aloxaiidor’a Contract, 

[19 1 8 J 2 Ch. 258. Mentd. Re Balen & Shepherd’s Contract, 

[1924] 2 Cb. 365. 

166. Endowment policy in name of insured— For 
benefit of daughter.] — An endowment policy taken 
out by a person in his own name for the benefit 
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of his daughter, to mature on her attaining a speci- 
fied age, creates no legal estate in the daughter, & 
she cannot sue on the contract, nor does the assured 
thereby constitute liimself a trustee for his daughter 
of the policy & of the moneys payable thereunder. 
If, therefore, the assured dies before the policy 
matures, the policy money belongs, not to the 
daughter, but to the estate of the assured, & must 
be paid to his exors. — Be Engklbach’s Estatk, 
Tibbetts v . Enuklbacii, (19241 2 ("h. 348; 93 
L. J. Ch. 010 ; 130 L. T. 401 ; 08 Sol. Jo. 208. 
Annotation Reid. Royal Exchange ABsce. v. Hope, [19281 

Ch. 179. 

Money on current account at bank.] — See 
IlANKEBS, Vol. III., pp. 184, 185, Nos. 354-359. 

Trust declared after bankruptcy.] — Sec Bank- 
J{LT1»TCY, Vol. V., p. 098, No. 0137. 

Promissory note with trust.] — Sec Bills of 
Exchange, Vol. VI., pp. 10, 204, Nos. 16, 1251, 
1255. 

Bill of sale.] — See Bills of Sale, Vol. VH., pp. 
80, 81, Nos. 455-457. 

Declaration of charitable trust.] — See Charities, 
Vol. VIJI., pp. 288, 289, Nos. 044-058. 

Trust for conversion.] —See Equity, Vol. XX., 
pp. 340-353, Nos. 819-924. 

Imperfect gift.] — See (Iifts, Vol. XXV., x)p. 
531, 532, 530-538, Nos. 210, 251-203. 

Invalid exercise of power of appointment — 
Accompanied by declaration of intention.] — Sec 
Powers, Vol. XXXVIT., p. 433, No. 397. 

Express trust for purposes of Real Property 
Limitation Act, 1833 (c. 27), s. 25.]^ — See Iamita- 
TioN OF Actions, Vol. XXXTI., pp. 407-409, 
Nos. 1310-1329. 

Option to enter partnership.] — See Partner- 
ship, Vol, XXXVI., p. 428, Nos. 957, 958. 

Trust created by Royal Warrant.] — See Royal 
Forces, Vol. XXXIX., p. 345, Nos. 303, 304. 

B. Evidence of Declaration. 

166. Must be clear & distinct.] — Bentley v. 
Mackay, No. 112, ante. 

167. .] — (1) Where a person sets up a case 

of declaration of trust, the onus probandi is upon 
him, & the evidence must be clear & distinct ; 
the ct. must determine according to the evidence 
(jn both sides, having special regard to the con- 
sideration on whom the burden of proof lies. 

(2) A lady, having some money belonging to 
her in the hands of her son, drew a cheque upon 
him in favour of his wife. A few days afterwards 
she told liim to take the cheque, & to invest the 
money for the benefit of Ids wife children. He 
took it accordingly, ^ after his mother’s death he 
invested the money in the names of himself & 


his wife : — Held : a valid trust of the £500 was 
constituted by the mother in favour of the son’s 
wife & children. — Roberts v. Roberts (1866), 
15 L. T. 260 ; 12 Jur. N. S. 971 ; 15 W. R. 117, 
L. JJ. 

168. Acts & writings of donor.] — Bentley v. 
Mackay, No. 112, ante. 

169. Necessity for corroboration — Evidence of 
plaintiff.] — The ct . will not establish a trust in favour 
of pltf. where his own evidence in support of it is 
uncorroborated, or where a considerable length of 
time lias elapsed between the creation of the 
trust & the assertion of the claim to establish it. — 
Poole v. Foxwell (1864), 11 L. T. 441 ; 13 W. R. 
199. 

170. Burden of proof — On party seeking to 
establish.] — Roberts v. Roberts, No. 167, ante. 

Husband & wife .] — See Husband & Wife, 

Vol. XXVII., p. 90, Nos. 099, 700. 


Sub-sect. 3. — Declaratory Words, IhiE- 
CATORY Words, etc. 

A. Words “ Trvist ” or “ Confidence.'^ 

(a) In General. 

171. Not necessary.] — K ino v. Denison, No. 
03, ante. 

172. .] — ^An instmment may be effectual 

as a declaration of trust or tantamount to a 
declaration of trust, although it contains not the 
word “ confidence,” the word ” trust,” or the word 
“trustee.” — K ekewich v . Manning (1851), 1 
Dc U. M. & a. 170 ; 21 J.. J. Ch. 677 ; 18 L. T. 
O. S. 203 ; 10 Jur. 025 ; 42 E. R. 519, U JJ. 
Annotations: — Reid. I'ago v. Uox (1852), 10 Haro, 163 ; 

Richards V. Dolbridge (1871), L, R. 18 En. 11 ; Baddeloy 
V. Baddeley (1878), 48 L. J. Ch. 30 ; He idavell, Murray v. 
FlavcJl (1883), 26 Ch. 1). 89. Mentd. Bridge v. Bridge 
(1852), 16 Boav. 315 ; Paterson r. Murphy (1853), 11 Hare, 
88; Beech v. Keep (1854), 18 Bear. 285 ; Donaldson v. 
Donaldson (1854), Kay, 711 ; Voylo v. Hughes (1854), 
2 Sm. & O. 18 ; CYamer v. Moore (1855), 3 Sm. He G. 141 ; 
Scales V. Maude (1855), U De G. M. & G. 43; Crofts r. 
Middleton (1856), 8 Do G. M. & G. 192; Pownall v. 
Anderson (1856), 2 Jur. N. S. 857 ; Bartlett v. Bartlett 
(1857), 3 Sm. & G. 533 ; Wilkinson v. Wilkinson (1857), 

4 Jur. N. S. 47 ; Consolidated Investment Insce. v. Riley 
(1859), 21) L. J. Ch. 123 ; Dickenson v. Wright (1860), 

5 H. & N. 401 ; Clarke v. Wright (1861), 6 H. & N. 849 ; 
Dllrow V. Bono (1862), 31 L. J. Ch. 417 ; Milroy v. Lord 
(1862), 4 Do G. F. & J. 264 ; Gilbert v. Overton (1864), 
10 L. T. 900 ; Penfold v. Mould (1867), L. R. 4 Eq. 562 ; 
Richardson v. Richardson (1807), L. R. 3 Kq. 680 ; Glogg 
V. Reos (1871), 7 Ch. App. 71 ; Warriner v. Itogors (1873), 
L. R. 16 Eq. 340 ; Price v. Jenkins (1870), 4 Ch. D. 483 ; 
He King, Sowell v. King (1879). 14 Ch. D. 179 ; Paul v. 
Paul (1880), 15 Ch. D. 580 ; lie Walhampton K8tate(1884), 
26 Ch. 1). 391 ; Tte Lucan, Hardlnge v. (Jobden ^890), 
45 Ch. 1). 470 ; Johnstone v. Mappin (1891), 60 L. J. Ch. 
241 ; ICe Patrick, Bills v. Tatham, [18911 1 Ch. 82 ; Hr 
Ellenhorough, Towry Law v. Burne, [1903] 1 Ch. 697 ; 
He Spark’s Trusts, Spark v. Massey, [1904] 1 Ch. 451; 
Vavasseur v. Vavaesour (1909), 25 T. L. R. 250. 

173. .] — Dipple V. CoRLEH, No. 95, a^itc. 
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1661. Must he clear distinct .] — 
Hill v. Rible (1906), 7 Terr. L. R. 
386 ; 4 W. L. R. 276.— CAN. 

166 ii. .] — Snowball v. Sulli- 

van (1921), 48 N. B. R. 253.~CAN. 

186 iii. .] — Before a declaration 

of ti-ust of land will bo held to have 
been made It must bo found that there 
was an Intention to do so, & that sueh 
intention >vrs manifested In writing, 
not necessarily technical in expression, 
but such as clearly indicates the object 
Intention of the trust. — Me- 
I’lIERSON V. L’HiUONDKLI.E & SOLDIER 
Skitlemknt Board (Alta.), 11927] 2 
1). L. R. 1076 ; [1927] S. C. R. 429.— 
CAN. 

166 iv. .]— Hirbai V Jan Ma- 

DO.MKD Ktialakdina (1881), I. L. R. 
7 Bom. 229.— IND. 


166 V. .] — ^^Vho^o there Is no 

clear proof of a trust between father & 
son, the law will never imply a trust. — 
Redinoton V. Rkdington (1794), 3 
Rldg. Pari. Rep. 106.— IR. 

168 i. Acts iSf writings of donor .] — 
Merbai V. Perozkbai (1881), I. L. R. 
5 Bom. 268.— IND. 

170 1. Harden of proof — On party 
seeking to establish .] — Gordon v. Hand- 
ford (1900), 16 Man. L. K. 292 —CAN. 

6. Evidence of subsequent declara- 
tions.] — Pltf. & deft, were sisters. 
Their father shortly before his death, 
transferred certain money in the 
Govt. Savings Bank & certain bank 
deposit receipts Into the name of deft, 
under circumstances jtrirnd facie 
Importing an advancement : — Held : 
evidence of a subsequent declaration, 
by the father was not admissible to 


show an intention that tho money 
should bo held by deft, in trust for 
herself & pltf. — C ollett v. Nairn 
(1899), 9 Q. L. J. 164.— AUS. 

f . Declaration of trust not registered. ] 
— An asElfimmcnt registered, • with a 
separate declaration of trust not 
registered : — Held : invalid. — Fraser 
( teCAAiKHoNv. Gladstone & Morrison 
(1801), 11 C. P. 125.— CAN. 

g. Evidence of approbation of mar- 
riage.] — Foster v. jF’aiterbon (1868), 
15 Gr. 426.— CAN. 

h. Hcceipt acknowledging moneys “ in 
trust for investment.*’] — P. deposited 
with pltfs. $3,000 In tho names of 
three of her relatives, defts. $1,000 for 
each, & obtained from pltfs. throe 
documents acknowledging the receipt 
from each of defts. of £1,000, “ in trust 
for investment ” A; guaranteeing tho 
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174. r.j — (jliiANT V . Gjkant, No. 57, anle . 

176. “ Confidence ** — Equivalent to trust.] — 

(1) Bequest “ of all my propeity to my husband, 
hoping he will leave it after his death to my son, 
if he is worthy of it,” accompanied by the follow- 
ing expla^tion : ” My reason for leaving all I 
have to dispose of to my husband, & in his entire 
power, is, that my son is already certain of a 
fortune, & that I cannot now feel any certainty 
what sort of character he may become. I therefore 
leave it to my husband, in whoso honour, justice, 

parental affection I have the fullest conlidcnce. 
If my son dies before my husband, though 1 leave 
all without reservation to my dear husband to 
dispose of as he thinks lit, yet should my son leave 
any children, I do not doubt it will go to them from 
him, knowing his steady principles, & clear judg- 
ment of right wrong, & his sense of justice ” - 

Jleld : not to create a trust. 

(2) Q'lie word ” cunlidenco ” was the old name 
for trust, & may now by vii’tue of the context be 
of the same efficaev as the word ” tioist ” (Stuart, 
V.-O.).— -Eaton v. Watts (1807), L. R. 4 Eq. 151 ; 
10 L. T. 811. 

176, “ Trust — Does not necessarily create 
obligation — Construction as recommendation.] — 

A ct. of equity will look at the circumstances 
existing at the date of a will, &, if necessary, 
construe words imi)orting a trust, as an expression 
of hope or confidence. 

Testator devised real estate in the Isle of Man, 
consisting of a farm, to his wife for life, & after her 
death to D. ” in trust for his son being brought ui^ 
to work the farm,” with a gift over in the event of 
1). having no male issue. IJ. had no male issue at 
the date of the will, but had a son born after 
testator’s death : — Held : under the will, D.’s son 
did not take any benelicial interest in the real 
estate, the words ” in trust for his son being 
brought up to work the farm,” being a mere 
recommendation or expression of hope or con- 
lid ence, that his oldest or only son should be 
brought up to work the farm. — (Vayi.e v. David- 
son (18.58), 12 Moo. P. C. (\ 21)8 ; 32 L. T. O. S. 
:id2 ; 7 W. R. 104 ; 14 E. R. 913, P. O. 

177. Crown & public officers In 

trust for.”] — Now the words ” in trust for ” ” are 
quite consistent with, A indeed are the proper 
manner of exi)ressing, every species of trust . . . 
a trusty not only as regards those matters which 
are the proper subjects for an equitable juris- 
diction to administer, biit as respects higher 
matters, such as might take xdace between the 
drown & public officers discharging, under the 
directions of the Crown, duties or functions 
belonging to the prerogative &. to the authority 
of the Crown. In the lower sense they arc matters 
within the jurisdiction of, & to be administered 
by, the ordinary cts. of equity ; in the higher sense 
they are not. Wlmt their sense is hero is the 
question to be determined, looking at the whole 
instrument & at its nature & effect” (Lord 8el- 
borne, C.). — Kjnloc’H V . Secretary op State 
for India (1882), 7 App. Cas. 019 ; 51 L. J. Ch. 
t^85 ; 47 L. T. 133 ; 30 W. R. 845, U. L. 

' — Refd. To Toira To Paea v. To Roera Tareha, 
A. C. 66. Mentd. R. v. .Secretary of State for War, 


11891] 2 Q. 13. 326 ; Dunn v, Macdonald (1897), 76 L. T. 

444 ; HoUlnshead v. Hazleton, [1916] 1 A. 0. 428. 

178. Unascertained class.] — The 

expression ” to be held in trust ” for a delinito 
class of persons is not always sufficient to create 
an equitable riglit or obligation which can be 
enforced by legal proceedings. 

The idea that the grantees wore to hold in trust 
for an unascertained & practically unascertainable 
class of natives who were loyal in the old rebellion, 
or who came in & submitted within a reasonable 
time after Jan. 12, 1867, appears to their lordships 
too extravagant to requii'O serious comment (per 
Cur.). — Te Teira Te Paea v, Te Roera Tareiia, 
(1902] A. C. 56 ; 71 L. .1. P. C. 11 ; 85 L. T. 558 ; 
18 T. L. R. 44, P. C. 

Annotation : — Mentd, Kapua v. Haimona, [1913] A. C. 761. 

Precatory words.] — Sec Sub-sect. 3, 11., j^ost. 

(b) Precatory Words of Confidoice. 
i. ” Confidence^ 

179. Whether trust created — General rule.] — 

Such expres.sions as ” in coniidence,” ^ the like, 
though not in ordinary language used as equivalent 
to a X)ositive trust, must, in the absence) of any 
contrary indication, receive that construction 
(Page Wood, V.-C.). — SifEiniERD v . Nottidoe 
(1862), 2 John. A H. 706; 1 New Rep. 15; 7 
L. T. 399 ; 70 E. R. 1268. 

180. .] — Eaton v. AVatts, No. 175, 

ante, 

181. “ Full trust & conffdence ” — “In her 

justice & equity.**] — Testator devised a coi^yhold 
estate to his wife, upon trust to sell, A invest the 
money in the funds ; A gave A bequeathed the 
interest A dividends to her use. lie also gave A 
bequeathed to her all his effects whatsoever A 
wheresoever for lier maintenance, upon full trust 
A conffdence in her justice A equity that at her 
decease she would make a prox)er distribution of 
wliat effects might bo left in money, goods, or 
otherwise, to his children ; accounting what they 
had already received in money or effects as part 
of their shares. The widow, extrix., entitled to 
the x^roduco of the coxiyhold estate for life only, 
with a resulting trust as to the capital for the heir. 
— Wilson v. Major (1805), 11 Vcs. 205 ; 32 
E. R. 1066. 

182. “ Joint benefit of herself & his 

children.**] — AVebb v. AVools, No. 292, 

183 . “ Full confidence ** — “ Devise the 

property to my family.**] — ^AV rigiit v. Atkyns, 
No. 283, post, 

184. “ Unfettered & unUmited.**]— 

A recommendation or desire expressed in a will, 
that the devisee to whom the will declared testator 
“ has devised A bequeathed the whole of his real 
A personal estate, unfettered A unlimited, in full 
coiffidence, with the firmest xiersuasion “ that she 
will adopt it,” i.c. in the words of the will, “ that in 
her future disposition A distribution thereof she 
will distinguish the heirs of my late father, by 
devising A bequeathing the whole of my estate, 
together A entire, to such of rny father’s heirs 
as she may tliink best deserves her preference,” 
is not confined strictly to the heirs at law of the 
original testator, but may be applied to any or 


payment of interest. P. Informed tl 
throe dofts. of what she had don 
Baying that the money deposited wi 
heirs & they could draw it. St 
howQyor, retained the receipts in h( 
P^^s^ssion, where they remainc 
until her death, & did not Inform deft 
t,h®lr existence. The cheques fc 
T> which accrued durin 

+ 1 ,’.® were made payable to tX 

thivo dofts,, but were indorsed by thci 


in favour of P. 6c were cashed by her for 
her own benefit : — Held : there was a 
complete & executed (rust created by 
P. enforceable by deflB., the ccstvis gut 
trust.- Toronto General Trusts 
C oRi-N. V. Keyes (1907). 15 O. L. R. 
30.— CAN. 


k. Proptrty iransftrred hy mother 
to daughter — Declarations of deceased 
mother .] — Cami^beij:. v. Campbell 
(B. C.) (1910), 15 W. L. K. 487.— CAN. 


PART I. SECT. 3. SUB-SECT. 3,— 
A. (b) i. 

1, Whether trust created — “ lielying 
with confidence .”] — Testator left bis 
ival tk. personal property to his wife 
for her ]&e, with power to dispose of all 
the property, both real & personal, as 
she might Judge best & wisest, ho 
relying with confidence on her dls- 
cretlou : & that she would make such 
a distribution or disposal of it as 
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Sect, 3 . — Creation of trusts: Sub-sect, 3, A. (6) i. 
& ii.] 

oitlier of all his dii’ect descendants. — MEiiEDiaii 
V, Heneage (1824), 1 Sim. 542 ; 10 Price, 306 ; 
147 E. K. 322, II. L. ; ajfg. S. (1. sub nom. IIeneaoe 
V. Andoveb (Lord) (1822), 10 Price, 230. 
AnjMtalions Avid, Wlilto r. Bri^ps (1845). 15 Sim. 17. 
Oonid. Re WlUlamB, Williams r. WilUamB, [1 8971 2 Ch. 12. 
Retd. Crawfiird v. (jrawfurd (1825), 3 L. J. O. S. Ch. 105 ; 
Parker v. Bolton (1835), 5 L. .1. Ch. 98 ; Knight v. Knight 
(1840), 9 L. J. Ch. 354 ; Greeno v. Marsdeu (1853), 1 
Eq. Rep. 437 : Godfrey r. Godfrey (18C3), 2 New liei). 16 ; 
Eaton V. Watts (1807), L. R. 4 Eq. 151 ; Irvine v, Siullvan 
(1869), L. R. 8 Eq. 673. 

185. Apply for benefit of children.]-- 

'J'esiaior beqiK'aihed all his property to his widow, 
her heirs, exois., administratoi*s & assigns, for her 
sole benefit, in full confidence that she would 
appropriate api)ly same for the benefit of liis 
cliildren : — Hctd : this amounted to a gift of an 
estate for life in tlio property to the widow, with 
a power of api)ointment in favour of the children, 
with a gift in default of appointment to the children 
as joint tenants. — W age v, Malbaiu> (1851), 21 
L. J. Ch. 365 ; sub nom. Ware v. Mallard, 18 
L. T. O. 8. 194 ; 10 Jur. 492. 

Annotation» : — Distd. llowarth r. Dewell (1860), 6 Jur. N. S. 
1360. Folld. Shovelton v. Shovolton (18()3), 32 Beav. 
143. Apld. Curulck r. Tucker (1874), L. R. 17 Eq. 320 ; 
Eordhara v. Spdight (1875), 23 W. II. 782. 

186. ** Bulk of residuary estate.**] — 

1*ALMER V. SlMMONDS, No. 319, post. 

187. “Sufficient & judicious pro- 

vision.**] — Testator devised &- bequeathed his real 
A personal estate to his widow, “ to Ac for her own 
use Ac benefit absolutely, having full confidence in 
her Rulhcicnt Ac judicious provision for my dear 
children ” ; — Held : there' was no trust in favour 
of the children.— Pox v. Fox (1859), 27 Peav. 301 ; 
54 F. 11. IIS. 

Antwiation : — Distd. Shovcltou v. Shoveltou (1863), 32 Beav. 
143. 

188. Dispose for benefit of chlldi’en.] — 

Testator gave the residue of his personal estate to 
his wife “ for her own absolute use Ac benefit in 
the fullest conlidence that she would dispose of 
same for the benefit of her children according to 
the best exercise of her judgment Ac as family 
cii’cumstances might require at her hands ” : — 
Held : the widow was entitled for life with a 
precatory trust in remainder in favour of her 
children. — S hovelton v. Suovelton (1863), 32 
lieav. 143 ; 1 New Hop. 226 ; 55 E. 11. 56. 

Annotations : — Apld. Rc Williams, Williams r. WilllamB, 
[1897] 2 Ch. 12. Refd. Greeuo v. Greene (1869), 17 W. R. 
487 ; Smith v. Gibson (1871), 20 W. R. 88 ; Ellis v. Ellis 
(1875), 23 W. R. 382. 

189. .] — (lift by will to testator’s 

wife of all jjropcrty whatsoever that he might die 
possessed of “ for her solo use Ac benefit, in the full 
confidence that she will bestow it on her decease 
to my children in a just At equitable spirit, & in 
such manner Ac way as she feels would meet with 
my full approval ” : — Held : the widow took a life 
interest, with a power of disposition amongst the 
children, the actual extent of which must be 
determined at the hearing of the cause. — L e 
IMarchant V, Le Marciiant (1874), L. B. 18 Eq. 
414 ; 22 W. B. 839. 

AnnotaHons : — Refd. Parnall v. Pamall (1878), 9 Cb. D. 96 ; 
Re Adams & Kensint^on Vestry (1883), 24 Ch. D. 199 ; 
Rc WllUama, Williams v. WUliams, [1897] 2 Ch. 12. 

190. ,] — Testator appointed his 

wife sole extrix., Ac left to her all his pro- 


perty, landed Ac personal, of every description, for 
her solo use Ac benefit, in the full confidence that 
she would so dispose of it amongst all their children, 
during her lifetime At at her decease, doing equal 
justice to all of them ; — Held : the wife took a 
life interest, with a power of appointment amongst 
the children as she might thirdt fit. — Curnick v. 
Tucker (1874), L. B. 17 Eq. 320. 

Annotations : — Re!d. Le Marchaiit v. Lo Marohant (1874), 
L. R. 18 Eq. 414 ; lie Adams & Keusiagtou Vestiy (1883), 
24 Ch. 1). 199 ; Re WilUams, Williams y. Williams, [1897] 
2 Ch. 12. 

191. .] — Be Adams Ac Kensing- 

ton, Vestry, No. 296, post. 

192. Trust expressly negatived.] — 

'JVstator gave all his real Ac personal estate to his 
wife “ absolutely, with full power for her to dis- 
pose of same as she may flunk fit for the benefit 
of my family, having full confidence that she will 
do so ” : — Held : the will created no precatory 
trust in favour of testator’s family, i.r. his children, 
but that his wife took absolutelv. — Be Hutchinson 
Ac Tenant (1878), 8 Ch. L). 540 ; 26 W. B. 904 ; 
sub uom. fie Hutchinson v. Tenant, 39 L. T. 86. 
Annotations : — Apld. Rc Adams v. Kensington Vestry (1884), 

27 Ch. D. 394 ; Re Wmiams, Williams v. Williams, [1897] 2 
Ch. 12. Consd. Re Atkinson, Atkinson v. Atkinson 
(191 1), 80 L. J. Ch. 370. Refd. Mnssoorie Bank v. Raynor 
(1882), 7 App. Cos. .321 ; Rc Hamilton, Trench v. 
Ilamilton, [1895] 1 Ch. 373. Mentd. Rc Muflett, Jones v. 
Mason (1886), 55 L. T. 671. 

193. .] — Whitworth v. Har- 

BisiiruE (1893), 68 L. T. 216 ; 41 W. B. 317 ; 9 
T. L. B. 211 ; 37 Sol. Jo. 214 ; 5 B. 198, I). C. 

194,. .] — Williams, Williams v. 

Williams, No. 17, ante. 

195, .] — Testator gave, devised Ac 

bequeathed to his wife “ the whole of my real & 
personal estate Ac lu’operty absolutely in full 
confidence that she will make such use of it as 
I should have made myself, Ac that at licr death 
slio will devise it to such one or more of my nieces 
as she may think lit, Ac in default of any disposi- 
tion by licr thereof by her will or testament I 
hereby direct tliat all my estate Ac property 
acquired by her under this my will shall at her 
death be equally divided among the surviving 
nieces ” : — Held : ujjon the true construction of 
the will there was an absolute gift of testator’s 
real Ac personal estate to Ms wife subject to an 
executory gift of same at her death to such of his 
nieces as should survive her, equally if more than 
one, so far as his wife should not dispose by will 
of the estate in favour of such surviving nieces, 
or any one or more of them, — Comiskey v. 
Bowring-Hanbury, [1905] A. C. 84 ; 74 L. J. Ch. 
263 ; 53 W. B. 402 ; 21 T. L. B. 252 ; sub nom. 
Comiskey v. Hanbury, 92 L. T, 241, H. L. ; 
revsg. S. C. sub 7io7n. Re Hanbury, Hanbury v, 
Fisher, [1904] 1 Ch. 415, C. A. 

Annotations : — Refd. Re Hanbury, Comiskey v. Hanbury 
(1909), 101 L. T. 32 ; Re Burley, Alexander v. Burley, 
[1910] 1 Ch. 215 ; Re Conolly, cfonoUy v. Conolly, [1910] 
1 Ch. 219. 

196, Full assurance & confidence — Educa- 

tion of children.] — Macnab v. Whitbread, No. 
321, post. 

197, Entire & implied confidence — Provision 

for children.] — W. devised & bequeathed all his 
real & personal estate unto his wife C. Ac her heirs, 
etc., absolutely for ever, “ entertaining as he did 
the most entire & implicit confidence that she 
would, during her life, appropriate same, or the 


wouJd thoroughly accord with his 
whiles on the subject, with aU of 
which she was perfectly acquainted, 
rhci'e was some evidence of testator 
having communicated some wishes to 
his Mlfo, but none as to what they 


were : — Ilekl : the terms of the gift, to 
the wife did not amount to a precatory 
trust, & she took the proper^, both 
real & pei'sonal absolutely. — R bid v. 
Atkinson (1871), 5 I. R. Eq. 373.— IR. 
m. Every confidence.] — Testa- 


trix left all her property to deft. “ to 
be disposed of by him as to him might 
appear just, having every confldenoe he 
would act fairly & in aecordanoe with 
her wishes " ; In a conversation be- 
tween testatrix & deft., previously to 
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interest thereof, with maternal discretion, pru- 
dence, & economy, as well towards the mainte- 
nance, support, & liberal education of their 
children as towards the immediate support & 
maintenance of herself, & that she would bequeath 
so much & such part of his estate thereby devised 
to her, as might be by her judicious management 
preserved for their family, unto & equally between 
& amongst all <& every their children who should 
be living at the time of the decease of C., & the 
lawful issue of such of them as should be then 
dead, in equal shares,” etc. C. was appointed 
sole extrix. of the will & guardian of the children. 
W. died in Oct. 1826, leaving real Sc personal 
estate of large amount ; & there remained, after 
payment of all the debts, etc., a considerable 
residue, which under the management & control 
of C. was increased in value, & became greatly 
augmented. Testator loft live children & two 
granddaughters, the children of a daughter of 
testator who died in his lifetime, one of whom 
died an infant, & the other, A., was deft., him 
surviving. Hubscquently, to testator’s decease 
his eldest son died, leaving two sons him surviving. 
O., on the supposition that under the will of W. 
she took an absolute estate for her own benefit 
in the property thereby devised A bequeathed to 
fier by her will, dated in Apr. 18.56, devised A 
bequeathed the real & personal estate in manner 
therein-mentioned, for the benefit of her sons, 
♦laughter, granddaughter. A., A two grandsons. 
Questions having arisen as to whether the real 
A personal estate of W. became absolutely vested 
in 0., A whetlier same was effectually disijosed of 
by lier will, this bill was filed by one of her sons : — 
Held : the widow did not take the property 
absolutely, the granddaughter. A., was under the 
will of W. entitled to a share of I lie property ; A 
a granddaughter who died in the lifetime of the 
widow was not entitled to a share. — SMmi v. 
Smith (1856), 2 Jur. N. 8. U67. 

198. Every confidence — Provision for 

children & grandchildren.] — Testator gave his 
residuary real A personal estate to his widow, 
” to A for her own sole use A benefit for ever, 
feeling assured A having every confidence that 
she will hereafter dispose of the same fairly, 
justly A equitably amongst my two daughters A 
their cliildren,” A he appointed her sole extrix. 
A residuary legatee : — Held : tlie widow took 
bcnoficially for life, with remainder to the two 
daughters A their children, as she should appoint. 
—Gully v, Cregoe (1857), 21 Beav. 185 ; 53 
B. K. 327. 

Annotations : — FoUd. Shovelton v. Shovelton (1863), 32 

Beav. 143. Apld. Curulck v. Tucker (1874), L. It. 17 Iki. 

320. Refd. Howarth v. Dewcll (1860), 6 Jur. N, S. 13G0. 

199 . *« Comply with my wish.”] — Testatrix 

by lier will after giving A bequeathing several 
legacies, among others some for charitable pui- 
poses, proceeded as follows; “I give, demise A 
bequeath to T., deft., all my real estates both 
freehold A copyhold, in,” etc., “ A all the residue 
of my personal estate A effects, ‘ to hold to him, 
T., his heirs, exors., administrators A assigns for 
ever’ ; upon this express condition, that if my 
personal estate shoiild be insufficient for the 
purpose that he or they do A shall, within twelve 


months after my decease pay A discharge all A 
every the legacies hereinafter bequeathed, A I 
feel confident that he will comply with my wish, 
it being my particular desire that all the above 
legacies shall be paid. I do hereby charge A 
make chargeable all my real A personal estate with 
the payment of the aforesaid legacies A bequests ” : 
— Held : these words did not show that testator 
intended to make a gift of an estate to deft, on a 
condition, of which the heir might take advantage 
by way of forfeitm'o, if deft, failed to perform it 
by paying the legacies within the twelve months ; 
A the true construction was that they created a 
trust in deft., the performance of which was 
cognisable in a ct. of equity. — Wright v. Wilkin 
(1862), 2 B. A 8. 232 ; 31 L. J. Q. B. 196 ; 6 L. T. 
220 ; 9 Jur. N. 8. 715 ; 10 W. R. 403 ; 121 E. R. 
1070, Ex. Ob. 

Annotatvms : — Rc!d. Macdonald v. Irvine (1878), 8 Ch. D, 

101 ; Itp G Wynnes Charity, Charity Conirs. IMonlden 

(1894), 10 T. J.. R. 428 ; lie Williams, WllUams u. Wimatub. 

[1897] 2 Ch. 12. 

200. “ Act justly to our children.”] — 

(1) Testator gave to his widow the whole of liis 
real A personal property “ feeling confident that 
she will act justly to our children in dividing same 
when no longer required by her ”: — Held : the 
widow took an absolute interest, A the doctrine 
of precatory trusts did not apply. 

(2) The current of decisions now prevalent for 
many years in the Ct. of Ch. shows that the 
doctrine of precatory trusts is not to bo extended 
{per Cur.). — Mussoorte Bank ik Raynor (1882), 
7 App. Cas. 321 ; 51 L. J. P. C. 72 ; 46 L. T. 633 ; 
31 W. R. 17, P. C. 

Annotations: — As to (1) Refd. He Hamilton, Tronch v. 

Hamilton (1895), 43 W. K. 577. As to (2) CoDSd. He 

Adams & Kensiu^on Vestry (1881), 27 Ch. 1). 391. Refd. 

He Atkinson, Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. 

Gemraltv, Mentd. Toronto Ry. v, Toronto (City), 11920] 

A. 0. 426. 

201. Perfect confidence — Provision for 

nephew.] — Re Lovett, Lovett v. Lovett (1912), 
132 L. T. Jo. 297. 

ii. “ Trusting.^' 

202. Whether creating trust — ” Spiritual & 
temporal good of herself & children,”] — Testator 
gave all his property to his wife, trusting tliat she 
would use it for the siiiritual A temporal good 
of herself A children, remembering always the 
Church A the poor : — Held : wife took absolutely. 
— Curtis v. Rippon (1820), 5 Madd. 434 ; 60 E. R. 
961. 

203. .] — Testator bequeathed the whole of 

his property to his wife, for her life, A directed 
that upon her death one-third sliould devolve on 
his daugliter, A that the other two-thirds shoyild 
be at the sole A entire disposal of Ids wife, trusting 
that, should she not marry again A have other 
children, her affection for tlieir daughter would 
induce her to make the daughter her principal 
heir. The widow died unmarried : — Held : she 
took an absolute interest in the two-tlurds under 
the will. — IIoY V, Master (1834), 6 Sim. 668 ; 
3 I.. J. Ch. 134 ; 58 E. R. 706. 

204. ” Wholly confiding In his honour.”]— 

Testatrix, by her will, bequeathed all her personal 
estate to C., wliom she appointed one of her exors.. 


the date of tho will, she said to him she 
would wish him to give aomo of her 
property to pltfs., hut without speoi- 
rylng any particular portion : — Held : 
no trust binding on deft, was created by 
^91 .-— cjrbaoh v. Murphy (1873), 
7 I. R. Bq. 182.— m. 

^ ** Full confidence.*'] — Spbncb 

r. Patron's Trustees (1873), 1 R. 
(Ct. of Sese.) 46.— SOOT. 


PART I. SECT. 3, SUB-SECT. 8.— 
A. (b) ii. 

o. Whellier creating trust — “ Giving 
a just return to my heirs.*'] — Rose v. 
Edsall (1872), 19 Or. 544.— CAN. 

p. “ Trusting that."] — K., by 

his will, devised all his estate — real 
A personal — to his wife “ for her own 
use A dii^osal, trustiiig that she will 
make suon dispoBition thereof as shall 


bo Just A proper among my children ” : 
— Held : this operaled as an absolute 
devise to tho widow, who had the power 
of conveying such a title to the lands 
as a purchaser under her vendee was 
bound to accept ; A no trust was 
creat<*d. — Nklles v. Kluot (1878), 25 
Gr. 329.— CAN. 

m '* I can surely trust you."] 

— Testator had tho sum of 11,600, 
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aS'cc/. 3 . — Creation of trusts : Sub'Sect, 3, A. (b) ii. 
ct* in.] 

for his own nso & benefit for ever, trusting & 
wholly confiding in his honour, that he would act 
in strict conformity with her wishes. Afterwards, 
on the same day, she executed a testamentary 
paper, which contained a list of a number of persons 
by name, & among others, the name of the person 
wlio was her solo next of kin, with the several sums 
to be given to them respectively, & concluded with 
a declaration that such was testatrix’s wish : — 
Held : C. took the personal estate for his own use, 
absolutely, subject only to the payment of the 
legacies siiecitied in the testamentary paper, ic 
tlu’ee oth(T sums, which, by his answer, O. admitted 
that testatrix liad directed him, & which he sub- 
mitted, to pay. — W ood v. Cox (1837), 2 My. & Or. 
081 ; 0 L. J. 360 ; 1 Jur. 720 ; 40 K.R. 801, 

Annotation 8 :~CoiisA, Briggs r. Penny (IBr)!), 21 L. J. Ch. 

265. Apld. Shelley v. Sholloy (1868), L. H, 6 Eq. 540. 

Folld. Irvine v. yullivan (1869), L. B. 8 Kq. 673. Reid. 

Stubbs V. Hargou (1838), 3 My, & Cr. 507 ; (irceno v. 

Marsden (1853), 1 Eq. llep. 437 ; lie Daillic, Eitzgeruld 

V. Noad (1886), 2 T. L. H. 660 ; lie WlUlama, Wmiams v. 

WllUauis (1897), 45 W. 11. 519. 

206. .] “Pope v. Pope, No. 370, post. 

206. ** I trust to the liberality of my 

successors.**] — 11. being entitled, under a settle- 
ment will of liis gi'andfalher, to real estates in 
tail male, with remainders to his cousins in tad, 
with remainder to himself in fee as right heir of 
settlor, suiXered a recovery, & acquned the fee 
simple. He had other estates in fee simi>le by 
pmehase, & considerable personal estate. He by 
liis will gave all his estates, real personal, to his 
brother T., if living at his own decease, if not, 
to T.’s son, T. the younger ; & in case he should 
die before testator, to his eldest son or next 
ilescendant in the direct male line ; & in case he 
should leave no such descendant, to the next male 
issue of his said brother & his next descendant in 
the direct male line ; but in case no sucli issue or 
descendant of his brother or nei)hew sliould be 
living at tlic time of testatoi*’s decease, to the 
next descendant in the direct male line of his 
grandfather, according to the purport of his will, 
under which testator inherited those estates, 
subject in every case to certain reservations out 
of the rents ; he appointed the person who should 
inlierit liis estates under his will, his sole exor. 
“ & trustee, to carry the same & everything con- 
tained therein duly into execution, confiding in 
the ai^proved honour & integrity of his family to 
take no advantage of any technical inaccuracies, 
but to admit all the comparatively small reserva- 
tions which he made out of so large a property, 
according to the plain & obvious meaning of his 
words.” He then, after giving some legacies, gave 
Ids gems & other aidicles to the British Museum, 
” on condition that the next descendant in the 
direct male line then living of his grandfather 
should be made an hereditary trustee, to bo con- 
tinued in perpetual succession to Ids next 
descendants in the direct male line.” & he con- 
cluded thus : “I trust to the liberality of my 
successors to reward any others of my old servants 
Ac tenants according to their deserts ; & to their 
justice, in continuing the estates in the male 
succession, according to the will of the founder of 
the family, my above-named p'andfathor.” 

T. survived testator, & died without leaving 


any son : — Held : T. took the estates in fee, 
absolutely, & no trust was, or was intended to be, 
created by the will, a discretion being left to the 
devisees to defeat testator’s expressed desire. 
Semhle : the property to which the words of 
desire applied, & the nature of the estate to be 
taken in it, were not sufficiently certain to raise 
a trust. — K night v. Boughton (1844), 11 Cl. & 
Fin. 613; 8 Jur. 923; 8 E. K. 1195, H. L. ; 
affg. S. O. sub nom. Knight v. Knight (1840), 
3 Beav. 148. 

Annotations : — Apld. Green v. Marsden (1853), 1 Drew. 646 ; 
Bmith V. Smith (1856), 2 Jur. N. S. 967. Distd. Shelley 
v. Shelley (1868), L. R. 6 Eq. 540. Apld. Greene v. Greene 
(1869), 17 W. 11. 487. Consd. He Williams, Williams v. 
WllUams, 11897 J 2 Oh. 12; Re Oldfield, Oldfield v. Old- 
field, 11904] 1 Ch. 619 ; lie Atkinson, Atkinson v. Atkinson 
(1911), 80 L. J. Ch. 370. Refd. Williams v. Williams 
(1851), 1 Sim. N. S. 358 ; Reeves v. Baker (1854), 18 Beav. 
372 ; Lomax v. Ripley (1855), 3 Sm. & G. 48 ; Re 
Pluckard's Trusts (1858), 4 Jur. N. S. 1041 ; Wheeler v. 
Smith (1860), 1 GifC. 300 ; Scott v. Key (1865), 35 Beav. 
291 : Ellis V. ElUs (1875), 44 L. J. Ch. 226. Mentd. 
Holmesdale v. West (1866), L. R. 3 Eq. 474. 

207. .] — Testator bequeathed stock to A. 

trusting that he would preserve the same, so that 
after his decease it might go to liis four children, 
or sucli of them as should survive him : — Held : 
to create a trust in favour of th(' survivor of the 
children after the decease of A. — Baker v. Mosley 
( 1S48), 11 I.. T. O. S. 372 ; 12 .Tur. 740. 

Annotation: — Folld. Eordham v. Speight (1875), 23 W. R. 

782. 

208. “ That she will carry out my wishes.**] 

— (!) Testator, after a devise of all lus real be 
personal estate to A., B. & C., whom ho afterwards 
appointed as his exors., upon trust to sell, directed 
that the ” moneys arising from the sale, At other- 
wise forming or reini'senting iny estate k effects, 
after payment of my just debts & funeral At testa- 
mentary expenses, At the expenses of carrying 
out the trusts of ibis my wull, shall be paid by 
my trustees. At I thereby give & bequeath the 
same to D. absolutely, trusting that she will 
carry out my wishes with regard to the same 
with which she is acquainted.” Testator had 
shortly before the date of liis will expressed to 
D., to whom he had been some time engaged to 
bo married, his wish that she would, out of the 
property wliich ho should leave her, make gifts 
to certain jicrsons. 1). wrote down, after leaving 
testator, his wishes, but the paper was not sub- 
mitted to or signed by him : — Held : D. took the 
residue of testator’s estate beneficially, subject 
only to the performance of testator’s wishes com- 
municated to her, which were treated as legacies 
carrying interest at 4 per cent, from the expiration 
of one year from testator’s death. 

(2) Parol evidence inadmissible for the purpose 
of explaining testator’s intention even against 
the heir-at-law. — Irvine v. Sullivan (1869), H. B. 
8 Eq. 073 ; 38 L. J. Ch. 635 ; 17 W. B. 1083. 
Annotations; — As to {\) Distd. Re Fleetwood, Sldgreaves v. 
Brewer (1880), 15 Ch. D, 594. Folld. Re BaUlio, Fitz- 
gerald V. Noad (1886), 2 T. L. R. 660. j^ld. Re Downing’s 
Residuary Estate (1888), 60 L. T. 140. Refd. Re WilUamB, 
Williams v. Williams, [1897] 2 Ch. 12 : Re Maddook, 
Llewelyn v. Washington, [1902] 2 Ch. 220 ; Re Hanbury, 
Hanbury v. Fisher (1904), 73 L. J, Ch. 222 ; Re Atkinson, 
Atkinson v. Atkinson (19il), 80 L. J, Ch. 370. As to 
(2) Folld. Croome y. Croome (1888), 69 L. T. 582. 

209. “ That she will do Justice to my 

children.**] — Under a bequest of ” all my property 
Ac effects, whatsoever & wheresoever, unto my 
dear wife, 8., trusting that she will do justice to 
any children we may have, for her own absolute 


belonging to claimant, in his hands at 
the time of his death. By his will he 
left claimant a legacy of $2,500, 
oonceming which he had written to her 
in the following terms not long before 


his death : — “ Now I have willed you 
$2,500. I can surely trust you to ^ve 
it to him, J. (an Infant sou of claim- 
ants) : — Held: the amount of the 
legacy should not bo applied in satis- 


faction of the debt duo by testator to 
claimant, but should go intact to 
claimant as trustee for her infant son. — 
He Marshall (N. S.) (1911), 10 E. L. R. 
267.— CAN. 
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use & bcneflt.” S. was held entitled to the pro- 
perty absolutely. — Ellis v. Ellis (1876), 44 L. J. 
Oh. 225 ; 31 L. T. 875 ; 23 W. R. 382. 

iii. Other Words, 

210. “Not doubting that.**] — Devise “not 
doubting but she will give,” etc., is a trust. — 
Massey v. Sherman (1739), Amb. 520 ; 27 B. R. 
336. 

Annotation : — Re!d. Bland v. Bland (17451, 2 Cox, Eq. Ca««. 

349. 

211. .] — Wynne v. Hawkins, No. 303, 

post, 

212. .] — Devise to a nephew in fee “ not 

doubting, in case he should have no child, but that 
he will dispose &c give my real estate to the 
female descendants of my sister in such part or 
parts & manner as he shall think fit, in preference to 
any descendant on his own female line.” A trust 
in the event described for the sister’s cliildren. — 
Parsons v. Baker (1812), 18 Vos. 47(5 ; 34 E. R. 
397. 

213. .] — Taylor v, George, No. 342, post. 

214. .] — Testator having given an annuity 

to one of his next of kin, & expressed a reason for 
giving nothing to the others, gave the residue of 
his property to Ids wife, recommending to her &; 
not doubting that she would consider his near 
relations, as he would have done if he had survived 
her : — Held : there was no trust for the next of 
kin, but the wife took the residue absolutely. — 
Sat.e V. Moore (1827), 1 Sim. 534 ; 57 E. R. (.>78. 
Annotation: — Refd. Knight v. Knight (1840), 4 Jiir. 839. 

216. “ Well knowing.**] — Testator bequeathed 
all his prop(jrty, both real personal, to his son 
C., his heirs, exors., (‘tc.,,to 4te for his ic their own 
use <& berieht, well knowing he would discharge the 
trust testator reposed in him by remembering his, 
testator’s, sons & daughters, W., E., M., etc. : — 
Held : no trust was ci’eated for the sons & 
daughters ; but C. took the property for his own 
benefit absolutely. — Bards weu. v. Bards well 
(1838), 9 Him. 319 ; 7 L. J. Oh. 208 ; 59 E. R. 381. 
Annotation : — Consd. Pt,eovo8 v. Baker (1851), 18 Beav. 372. 

216. .] — Briggs v. Penny, No. 285, j)ost. 

217. “ Fully satisfled.**] — Testator gave all the 
residue of his property to his wife, ” her h<‘irs & 
assigns, for ever, being fidly satisfled that she 
would dispose of it, by will or otherwise, in a 
fair & ec^uitable manner, to their united relatives, 
bearing in mind that his relatives were generally 
in better circumstances than hers ” : — Held : no 
precatory trust was created. — Reeves v. Baker 
(1854), 18 Beav. 372 ; 2 Eq. Rep. 476 ; 23 L. J. Oh. 
599 ; 23 L. T. O. H. 54 ; 18 Jur. 588 ; 2 W. K. 
354 ; 52 E. R. 147. 

AnmMion : — Apld. Lambc v. Karnes (1870), L. IL 10 Kq. 

218. “ Under the firm conviction.**] — Testator 
bequeathed to his wife all his property “ under 
the firm conviction that she would dispose of & 
manage the same for the benefit of their children ” : 
—Held : under these words the wife took the 
property of testator only as a trustee, for the 
absolute benefit of the childrcm. — Barnes v. Grant 
(1856), 20 L. J, Ch. 92 ; 28 L. T. O. 8. 78 ; 2 Jur. 
N. S. 1127 ; 5 W. R. 14. 

Annotation Distd. Greone v. Groone (1869), 17 W. R. 487. 

219. “ Being convinced.*’] — Testator gave his 
wife £4,000 “ to be used for her own & the children’s 
benefit, as she shall in her judgment & conscience 
think fit, being convinced that it will be disposed 
of conscientiously & properly by her, for the pur- 


poses mentioned ; at the same time recom- 
mending her not to diminish the principal, but to 
vest it in govt, or freehold securities ” : — Held : 
this was a gift to the wife for life to bo employed, 
in such manner as she should think fit, for the 
benefit of lu'rself & the children, she fairly ^ 
honestly exercising that discretion ; &, subject to 
such life estate, the cliildren took an interest in 
the capital. — H art v. Tribe (1854), 18 Beav. 215 ; 
23 L. J. Oh. 462 ; 23 L. T. O. 8. 124 ; 2 W. R. 289 ; 
52 E. R. 85 ; subsequent proceedings (18(53), 1 
De G. J. &Sm. 418, L. JJ. 

Annotation: — Refd. Curnlck v. Tucker (1874), L. R. 17 Eq. 

320. 

220. “ Being well assured.**] — Bequest of the 
principal & interest of one-third of tlie residue to 
a widow “ being well assured that she will husband 
the means that may be left to her by me with 
every prudence 6c care for the sake of herself & 
children ” : — Held : tliis raised no precatory trust 
& the widow took absolut(dy. — H cott v. Key 
( 1865), 35 Beav. 291 ; 6 New Rep. 349 ; 11 Jur. 
N. 8. 819 ; 13 W. 11, 1030 ; 55 E. R. 907. 

Annotation : — Apld. Greono v. Greene (1869), 17 W. R. 487. 

221. “ Relying upon.**] — Testator gave all his 
property, real 6c personal, to his wife, ” relying 
upon her doing what was riglit.” He left 
his wife 6c four daughters surviving, to whom 
the widow by her will left all her property in joint 
tenancy. A railway co. took part of the land 6c 
raised an objection to the title that there was a 
precatory trust : — Held : there was not . — Re 
Crockford’s Estate (1869), 21 L. T. 85; 17 
W. R. 1001. 

222. “In the full belief.**] — Testator, by his 
will, gave all liis property to his wife absolutely 
for her ow’ii sole 6c separate use, in the full belief 
fliat she would so dispose thereof by deoil, will, or 
otherwise, that at lier decease the whole miglit be 
equally divided between his children, share & 
share alike : — Held : a x^recatory trust was ci*eated 
in favour of the children. — Fordham v. Speight 
(1875), 23 VV. R. 782. 

223. “I am assured.**]— Under a settlement, 
made in 1828, testator had power to ap^ioint by 
will to & among his children a sum of £35,000, 
By bis will, made in 1865, he bequeathed £150,000 
to his daughter J., 6c directed that this legacy 
sliould be paid to four trustees named in the will, 
& should be held by them upon trust for her during 
her life, with remainder for her issue. The will 
then recited the power of appointment contained 
in the settlement, & by virtuii of that power 
testator appointed £10,000, part of the £35,000, 
to the same daughter ; but his will was tliat tJie 
same should be iiaid to tlie trustees thereinbefore 
named with reference to the legacy of £150,000, 
6c should be held by them upon the trusts therein- 
before declared thereof. Testator then appointed 
two sums of £10,000 & £7,000 respectively in favour 
of two other daughters, Iio appointed the residue 
of the £35,000 to his son] R. absolutely. 6c, in 
case he had exceeded his power in not appointing 
the £10,000 to his daughter J. unconditionally, but 
in directing the settlement thereof, & in case his 
daughter, or her husband, or others having any 
right or power to object to the settlement thereof 
as aforesaid, should so object, or should not con- 
firm such settlement, if required so to do, then he 
appointed that the sum of £10,000 should go 6c 
belong to his son K., “ but who will I am assured 
settle the same voluntarily in the manner in which 
I have attempted to settle the same as aforesaid 
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so as thereby to carry out my wishes.” After 
testator’s death the son It. executed a declaration 
of trust of the £10,000 to carry out liis father’s 
wishes. There was no evidence, other than the 
will itself, of any bargain between the son & 
testator that the former would settle the £10,000 : 
— Held : the appointment of the £10,000 in favour 
of the daughter J. was invalid ; the £10,000 did 
not pass to the son under the appointment of 
the residue to him ; but, under the last appoint- 
ment to liiin, there being only an expression of 
testator’s wish, & no evidence of any bargain by 
the son that the fund should be settled, it passed 
to him absolutely, free from any obligation to 
settle it, & was, therefore, validly appointed. — 
Re Crawsiiay, Crawshay v. Crawsiiay (1890), 
43 Ch. D. 01.5 ; 59 I.. J. Ch. 305 ; 02 L. T. 489 ; 38 
W. K. 000. 

B. Direct ions as to Employment of Particular 
Persona. 

224. Appointment of sugar factor — “Recom- 

mend ** — “ My desire.”] — A, by will devises all 
liis estates to his eldest son in tail male, with 
remainders over ; part of the propei*t.y consisted 
of an estate in Jamaica, & therefore testator added 
the following clause : ” <te 1 recommend to my 

exors., that all sugars, rum, & other j^lantation 
produce that is sent to the l*ort of London, b(* 
consigned to the house of E. & co. until such 
time* as any of my sons shall set up in the business 
of a sugar factor ; then my desire is, that the 
consigmnents may pass through his or their hands.” 
r., a natural son of testator’s, set up the business 
of a sugar factor, during the minority of the devisee, 
A accordingly got the consignments. Upon the 
devisee’s coming of age, C. accounted with him, 
but insisted on being entitled to his commission 
not only upon the produce which he had actually 
sold, but also upon the produce which had been 
consigned to him, but was not th(*n arrived in 
the Port of London : — Held : the words of the 
above clause* were not imperative, or amounted to 
words of bequest in favour of 0. but were recom- 
mendatory only. — P eckford v. Beckford (1783), 

4 Bro. Pari. (’as. 38 ; 2 E. B. 26, If. L. 

Annotation : — Mentd. Ilovcy v. Blakcman (1799), 4 Vos. 

690. 

225. Agent & manager — “Desire.”] — Fris- 
WELL V. Moore (1819), cited in 5 Cl. & Fin. at 
p. 142 ; 7 E. B. 358, L. C. 

Annotation: — Distd. Findcn v. Htophons (1846), 1 Coop. 

temp. Cott. 318. 

226. “ My particular desire.”] — Shaw v. 

IjAWLEBS, No. 310, post. 

227. “Wish & desire.”] — Finden v. 

Stephens, No. 395, post. 

228. Solicitor to trust estate.] — ^A dhection in a 
will appointing a particular person solr. to the trust 
estate imposes no trust or duty on the trustees of 
the will to continue such person their solr. in the 
management & affaii'S of the estate. — Foster v. 
Eijsley (1881), 19 Ch. D. 518 ; 51 L. J. Ch. 275 ; 
30 W. R. 596. 

Annotation : — Reid. Re Cleveland’s S. E., [1902] 2 Ch. 350. 

Precatory words.] — See Sub-sect. 3, IT., post. 


C. Potoer in Vie Nature of a Trust. 

See Powers, Vol. XXXVII., pp. 628-532, 
Nos. 1135-1233. 

Construction of powers.] — See Powers, Vol. 
XXXVIl., pp. 387-405; Nos. 22-162. 

Precatory words.] — See Sub-sect. 3, H., post. 

D. Intention to Benefit Peraona Other than or in 
Addition to Donee. 

229. Donee & children — “ For her better prefer- 
ment.”]— A. demises £300 to B. which he wills 
him to give C., his daughter, at his death, or sooner, 
if there be occasion, for her better preferment. 
B. dies before testator, but C. survived & died at 
the age of sixteen ; this is not a lapsed legacy, 
but shall go to the representatives of C., B. being 
only in the nature of a trustee. — Eales v. England 
(1702), Prec. Ch. 200 ; 24 E. R. 96 ; affd. aub nom. 
Eeles V. England (1704), 2 Vern. 466. 

Annotations: — Apld. Harding v. Glyn (1739), 1 Atk. 469. 

Refd. Bull V. Vardy (1791), 1 Ves. 270 ; Mallm v. KeiRhley 
(179'>), 2 Ves. 629. Mentd. Burgess v. Whoato (1759), 
1 Eden, 177. 

230. “ In consideration of her promise ” — 

“ To her & my children at her death.”] — Devise 
to L. in consideration of her promise to give, etc., 
is a trust. 

Sir Thomas Ijombe’s will has these words : “In 
consideration that Lady Ijombe has promised to 
give what I shall give her to her & my children 
at her death, I give her,” etc.; — Held: the 
children entitled. — Clifton v. Lombe (1761), 
Amb. 519 ; 27 E. R. 335. 

Annotation: — Mentd. A.-G. v. Lloyd (1747), 1 Vos. Son. 32. 

231. “Enable him to provide.”] — Legacy 

to a father the better to enable him to provide for 
his younger children : he consented to secure the 
capital ; but was held entitled to the interest. — 
Brown v. Casamajor (1799), 4 Ves. 497 ; 31 E. R. 
255, L. C. 

Annotations: — Distd. Benson v. Whiltum (1831), 5 Sim. 22. 
Consd. Camden v. Benson (1835), 4 L. J. Ch. 266 ; Ralkea v. 
Ward (1842), 1 Hare, 445. Refd. Crockett v. Crockett 
(1842), 1 Hare, 451 ; Thorp r. Owen (1843), 2 Hare, 607. 

232. 1 — “ Maintain ” until shares assign- 

able.] —Testatrix, under a power given by her 
marriage settlement, bequoatiiod a sum of stock 
to trustees in trust to pay the interest to her 
husband, in order the better to enable him to 
maintain the children of the marriage until their 
shares should become assignable to them ; & 

if no children, or none that should live till their 
shares became assignable, she gave the interest of 
the fund to her husband for his life, & after his 
decease the principal to such person or persons as 
should be her next of kin. There was only one 
child of the marriage : — Held : this bequest was 
a trust for the benefit of the child, until the 
principal should become assignable to the child, 
& gave no beneficial interest so as to entitle trustees 
for creditors, to whom the husband had assigned 
all his personal property, to claim the income or 
any part of it. — Wetjierell v. Wilson (1836), 

1 Keen, 80 ; Donnelly, 4 ; 6 L. J. Oh. 235 ; 48 

E. R. 237. 

Annotations: — Coxusd. Ralkes v. Ward (1842), 1 Hare, 445. 
Refd. Crockett v. Crockett (1842), 1 Haro, 461 ; Kearsley 
t). Woodcock (1843), 3 Hare, 185 ; Thorp r. Owen (1843), 

2 Hare, 607. 


PART I. SECT. 3, SUB-SECT. 8.— B. 

t. Appointment of son to manage 
cBtatr ,\~ Tie Lakkin, Perpetual Trus- 
tee Co. V. Larkin (1913), 13 B. R. 
N. B. W. 69 ; 30 N. 8. W. W. N. 167.— 

AUS. 

PART I. SECT. 8, SUB-SECT. 3.--D. 

u, •* t7mV(!Tsa7 i^erV.”]~A will written 


In the German language, after direct- 
ing payment of fimoral cxpenHes & 
debts, read (as translated) as follows : 
— “ Third : — I make my wife, K. Y., 
nAc W., my universal heir. Bhe shall 
faithfully administer my legracy before 
God Sc men for her own use & the wel- 
fare of the children after mutual 
deliberation with the family. Fourth : 
— I appoint my wife E., W., to be 


my extrix.” Some of the children 
were adults, others infants, at the time 
of testator’s death ; — Held : by the 
terms, universal heir ” & “ legacy ” 
testator referred to the whole residue 
of his estate real & personal after pay- 
ment of his debts & funeral expenses ; 
& the children were clearly pointed out 
as the objeots of the gift along with the 
wife 80 as to create a trust in their 
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233. Manage & appropriate in the best 

manner — ** Welfare of her family.”] — Testator 
bequeaths the whole of his property to 0., the wife 
of his elder brother, “ for her to manage & appro- 
priate in the best manner for the welfare of 
her family.” lie then mentions that he makes 
this disposition on account of the exceedingly 
embarrassed circumstances of his elder brother 
which might leave nothing for his family ; to 
obviate which testator adds, that all his property 
is to bo placed in trustees’ hands, for C.’s sole & 
separate use : — Held : there was no trust for the 
children of the elder brother, & C. was entitled 
to the fund absolutely. — Crawfurd v. Crawfurd 
(1825), 3 L.d. O. S. Ch. 105. 

234. Dispose for benefit of donee & chil- 

dren — “ As to her shall seem meet.”] — Testator 
devised his real estate to his wife, “ for her own 
sole &; separate use, to dispose of as she should 
think proper,” & out of his real personal estate 
to provide for his children in such manner as to 
her should seem meet ” : — Held : the widow had 
power to sell the real estate. — Pratt v. Church 
(1830), 4 Beav. 177, n. ; 49 B. Jl. 307. 

235. As donee deem most advantageous 

— Effect of relationship.] — (1) A., by his will, 
gives all his moneys, etc., to his wife, “ to the 
intent that she may dispose of same for the 
benefit of herself our children, in such manner 
as she may deem most advantageous,” <fe appointed 
Ids wife extrix. Semble : the wife does not take 
an absolute interest in the fund, but there is a 
trust for the children to some extent. 

(2) The relation of the parties, as parent & child, * 
is an ingredient in determining the question 
whether there is a trust or not. — Raikes v. Ward 
(1842), 1 Uare, 445 ; 11 L. J. Oh. 270 ; 6 Jur. 530 ; ' 
06 M. R. 1100. 

Annotations: — As to (1) Consd. Hodjfson v. Green (1842), 

11 L. J. Ch. 312. Distd. Thorp v. Ovvoii (1843), 2 Haro, 

607. Consd. Crockett v. Crockett (1848J, 2 Ph. 553 ; 

Webb V. Wools (1852), 2 Sim, N. S. 267. Distd. Larnbo v. 

Eames (1870), L. R. 10 Eg. 2G7. Refd. Browne v. Pauli, 

HoffKln'i V. Paul (1850), 1 Sim. N. S. 92 ; Greene v. Greene 

(1869), 17 W. Jl. 487. 

236. ” According to her discretion.”] 

— A. by his will directed as follows : “I desire 
everylliing to remain in its present position during 
the lifetime of my wife for her use &< benefit ; 

after her decease, 1 devise my real estate to my 
then male heir, & his heirs in strict tail male ; 

1 wish V my personal estate to he then equally 
divided among all my children. I give the above 
devise to my wife, that she may support herself 
& her children according to her discretion, & for 
that purpose.” Testator left several children, 
adults & infants : — Held : the wife took an 
absolute estate for life, without any binding trust 
in favour of the children. — Thorp v. Owen 
(1843), 2 Bare, 607 ; 12 L. J. Ch. 417 ; 1 L. T. 
0. 8. 280 ; 7 Jur. 894 ; 07 E. R. 250. 

Annotations .'—'Diatd. Re Harris (1852), 7 Exch. 344 ; 

Kennett v. Gadbury (1864)] 12 W. R. 1072. Consd. 

Lloyd V. Jackson (1807), 15 W. R. 408. Refd. Gloucester 

Oorpn. V. Wood (1843), 3 Hare, 131. 

237. As donee should see fitting & 

proper.] — Gift of residuary real & personal estate 
to testator’s wife with power to her to dispose of 
the same imto & amongst all testator’s children or to 
any one or more of them for such estate either in 
fee simple or in tail term of life or other interest 
tomporajy or lasting or in such other shares, 
proportions or interest as his wife should in her 


discretion see most fitting & proper ; — Held : an 
absolute gift to the wife. — ^Howorth v. Dewell 
(1860), 29 Beav. 18 ; 6 Jur. N. 8. 1360 ; 9 W. B. 
27 ; 54 E. R. 531. 

Annotaiion : — Apld. Lambe v. Karnes (1870), Ij. R. 10 Eq. 
267. 

238. .] — Testator, by his will, directed 

that all his property should be “at the disposal 
of his wife for herself & children” : — Held : there 
was no joint tenancy between the widow & 
children ; but the widow, though not entitled to 
the property absolutely, had a personal interest- 
in it ; &, as between herself <fc her children, was 
either a trustee of the fund with a large dis- 
cretion as to the application of it, or she had a 
power in favour of the children subject to a life 
interest in herself. — Crockett v. Crockett (1848), 
2 Ph. 553 ; 17 L. J. Ch. 230 ; 10 L. T. O. 8. 409 ; 
12 .Tur. 234 ; 41 E. R. 1057, L. C. 

Annotations : — Apld. Hodgson v. Green (1842), 11 L. J. Ch. 
312. Distd. Tnorp v. Owen (1843), 2 Hare, 607 ; Webb 
V. Wools (1852), 2 Sim. N. S. 267. Apld. Hart v. Tribe 
(1854), 18 Beav. 215. Distd. Alexander «. Alexander 
(1850), 27 L. T. O. S. 333. Consd. Smith v. Smith (1856), 
2 Jur. N. S. 907. Apid. Ward v. Grey (1859), 26 Beav. 
485. Distd. Lambo v. Eames G871), 6 Cb. App. 597. 
Consd. Hicks V. Ross (1872), L. K. 14 Eq. 141 ; J^wlll v. 
Newill (1872), 7 Cb. App. 253. Refd. Byne v. Blackburn 
(1858), 26 Boav. 41 ; Salmon v. Tldmarsb (1859), 5 Jur. 
N. 8. 1380 ; Bibby v. Thompson (No. 1) (1803), 32 Beav. 
646 ; Izod v. Izod (1803), 1 New Rop. 462 ; Armstrong v. 
Armstrong (1805)), 38 L. J. Ch. 463 ; Greene v. Greene 
(1869), 17 W. 11. 487. 

239. .] — A bequest to a wife “ for the 

benelit of lierself tfe children ” constitutes a joint 
tenancy, as between the cliildren, in the bene- 
ficial interest. 

Qu, : whether it creates a trust for the wife for 
life, with remainder to the children, or a trust for 
the wife & children (‘olloctively. — Armstrong v. 
Armstrong (1869), L. R. 7 Eq. 518 ; 38 L. J. Ch. 
463 ; 20 L. T. 776 ; 17 W. R. 570. 

Annotations : — Consd. Nowill v. Newill (1872), 7 CTi. App. 
253 ; Re Hill, Public Trustee v. O'Donnell, [1923] 2 (’h. 
259. Mentd. BailUe r Treharnc (1881), 17 Ch. D. 388 ; 
J{e Butler’s Trusts, Hughes r. Anderson (1888), 38 Ch. D. 
280. 

240. .] — L. bequeathed to his wife his 

freehold house & all his personal property, the 
whole “to be at her disposal in any way she may 
think best for the benefit of herself & family ” : — 
Held : these words did not operate to create any 
trust, but the widow was entitled to dispose of 
the property by her will, as slie pleased. — Lvmbe 
V. Eameh (1871), 6 Ch. App. 597 ; 40 L. J. Ch. 417; 
25 Jm T. 175 ; 19 W. R. (i59, L. JJ. 

Annotations : — Apld. Mackett v. Mackett (1872), L. R. 14 Eq. 
49. Distd. Curniok v. Tucker (1874), L. R. 17 Eq. 320 ; 
Lo Marchant v. Lo Marchant (1874). L. R. 18 Eq. 414. 
FoUd. Re Hutchinson & Tenant (1878), 8 (^h. D. 510. 
Apld. Re Adams v. Kensington Vestry (1884), 27 Ch. D. 
394. Consd. Re Hamilton, Trench r. Hamilton, [1895] 
1 Ch. 373 ; Re Williams, Williams v. WilllamH, [1897] 2 
Ch. 12. Apld. Re Hill, Public lYustoe i\ O’Donnell, 
11923] 2 Ch. 259. Refd. Hmnble v. Bowman (1877), 47 
L. J. Ch. 62 ; Re Roper’s Trusts (1879), 27 W. R. 408 ; 
Mussoorie Bank v, Raynor (1882), 7 App. Cus. 321 ; Re 
Dlifflrlos, (Gregory v. Edmondson (1888), 39 Ch. D. 254, n. ; 
Hill 13. Hill, 11897] 1 Q. B. 483 ; Re Atkinson, Atkinson r. 
Atkinson (1911), 80 L. J. Ch. 370 ; Re Keighley, Keighley 
V. Keighley, [1919] 2 Ch. 388. 

241. For the benefit of his children.] — 

Testatrix, by her will, directed her trustee to pay 
£1,000 into the hands of C., to be laid out by him 
in the education of his two eldest sons, who 
should be alive at testatrix’s death ; if only one 
son, then £500, for the like purpose ; if no son of 
C. living at her death, she directed the legacy in 
his favour to fall into the residue. C. died before 


Yost Estate (Alta 
2 D. L. R. 1001 ; [1927] 

W. W. R. 925.-— CAN. 

a. Donee '<£• children — ‘*Aa my wi 


may direct <£: desire ."] — Testator be- 

S ueathed all his property to his wife 
. “ absolutely for her benefit & the 
benefit of my children as my wife 
may direct & desire”: — Held: no 


trust created by the words used ‘‘ as 
my wife may dliect & desire ” being 
consistent only with an absolute gift. — 
Re CULLKN. [1921] N. Z. L. R. 209.-- 
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testatrix, leaving two sons living at her death : — 
Held : the legacy was not an absolute gift to C., 
but a trust to some extent for the sons. — Hodgson 
V. Green (1842), 11 L. J. Oh. 312 ; 0 Jur. 819. 

242. ,] — “ My house in Trevor Square 

1 give ^ my brotlier J., as residuary legatee of my 
remaining property, for the benefit of his 
children ” : — Held : J. was tiaistoe of the house, 
as woU as of the residue, for Ids children. — I nder- 
WICK V. 1nderwi(;jv (1844), 13 Sim. 052 ; 8 Jur. 
5)3 ; 00 E. K. 253. 

243. “ Maintenance of herself & our chil- 

dren.'*] — Testator made his will in the following 
terms. “ 1 give & bequeath all my property, of 
whatso(*ver d(‘seription, to my wife, for the 
maintenance of hemelf, & our children,” naming 
seven, “ & I constitute my wife to be sole extrix. 
of this my will,” etc. : — Held : a trust was thereby 
constituted for the benefit of the cliildren. — J?e 
Harris (1852), 7 Exch. 344 ; 21 L. J. Ex. 92 ; 18 
L. T. O. S. 278. 

244. “ Without leaving any child or children 

him surviving ** — No trust by Implication.] — 

Bequest of residue of personal estate to trustees, 
upon trust for A., but, if he should die in testatrix’s 
lifetime, ” without leaving any cldid or children 
him surviving,” then in trust for B. absolutely : — 
Held : not to create a trust by implication for the 
children of A. on his death in testatrix's lifetime. — 
Lee V. Busk (1852), 2 He G. M. & (f. 810 ; 22 
L. J. Gh. 97 ; 20 L. T. O. S. 173 ; 10 Jur. 1057 ; 
42 E. K. 1089, L. JJ. ; affg. 8. C. suh yiom. Addison 
V. Busk, Lee v. Busk (1851), 14 Beav. 459. 
Annotation : — N.F. Dowllnf? v. Dowling (180r>), 11 Jur. N. S. 

1033. (Sec 12 Jur. N. S. 720.) 

245. “ Own use & benefit ** — & mainte- 

nance & education of children.] — Bequest to A., his 

lioirs 6c assigns, ” for his 6c their own use 6c benefit, 
6c for the maintenance & education of his 
children ” : — Held : A. took no beneficial interest 
under this gift, which constituted him a trustee 
for the children. — Steadman v. Kodwell (1853), 

1 W. B. 404. 

246. “ & that of our infant daughter.’*] 

— Bequest to a widow ‘‘to be applied by her for 
the payment of my lawful debts A the residue for 
lier own use 6c benefit 6c that of our infant 
daughter ” : — Held : this was not a discretionary 
trust, but they were equally entitled. — B ibuy r. 
Thompson (No. 1) (18(53), 32 Beav. G40 ; 55 E. K. 

253. 

Annotation N.F. Nowill r. No\\lll (1871), L. P. 12 Eq. 432. 

247. “ Proceeds to be applied by her ” 

— Bringing up & maintenance of children.] — 
Testator devised all tlie rest, residue, & remainder 
of his real & personal estate to S., a married woman, 
lier heirs 6c assigns, for ever ; but upon trust, ‘‘ as 
to all the freehold,” as he proceeded to declare ; 
” & as to the personal property so given as afore- 
said to S., to & for her own proper use 6c benefit 
for ever,” separately from lier husband, ” 6c the 
proceeds to be applied by her in the bringing up 
6c maintenance of ” all her children. S. died 
leaving several infant children ; — Held : she took 
an absolute interest in the personalty, unaffected 
by any trust. — Mackett v. Mackett (1872), L. R. 
14 Eq. 49 ; 41 L. J. Oh. 704 ; 20 W. K. 800. 
Annotation 'Retd. Re Hutchinson & Tenant (1878), 8 

Ch. 1). 640. 

248. “ At his discretion for further 

use & benefit.**] — Testator, after certain bequests 
to his widow, gave the residue of his estate to his 
father ” for his own use & benefit, 6c at his 
discretion for the further use & benefit ” of his, 
testator’s, daughter, who was then a minor & his 


only child ; — Held : under this clause the father 
took the residue as trustee for himself 6c testator’s 
daughter as joint tenants, with a discretion in the 
father as to the application of the daughter’s share 
during her minority. — ^Atkinson v. Atkinson 
(1890), 62 L. T. 735, D. 0. 

249. “For bringing up.**] — Testator by 

his will {inter alia) bequeathed the sum of £15 
per annum to A. ‘‘ for bringing up ” C. : — Held : 
a trust was created for the benefit of C., which 
would not bo defeated by the death of A. in the 
lifetime of C. — Pilcher v. Bandall (1801), 4 
L. T. 398 ; 9 W. B. 251. 

250. Solely for benefit & support of chil- 

dren.] — Testator gave to K. £60, 6c also ten lease- 
hold houses, wishing the profits of the houses to 
be solely applied for the benefit 6c support of K.’s 
children, ho paying the rent & performing the 
covenants contained in the lease : — Held : K. 
took the gift in trust for his children, to be applied 
exclusively for their benefit. — Kennett v. (Jad- 
BURY (1864), 11 L. T. 17 ; 12 W. B. 1072. 

251. Benefit of herself & all his children.] — 

Testator gave all liis real 6c personal estate to his 
wife for tlic use 6c benefit of herself & all his children 
whether born of his former or of his then present 
wife 6c api^ointod his wife 6c three other pei*sons 
his exors. : — Held : the wife 6c children took as 


joint tenants. — Newill Newill (1872), 7 Ch. 
App. 253 ; 41 L. J. Ch. 432 ; 20 L. T. 175 ; 20 
W. n. 308, L. V. 

Annotations Consd. Flbher v. Webster (1872), L. 11. 14 Eq. 
283 ; Re Adam’s Policy Tnists (1883), 23 Cb. D. 625. 
Apia. Ri Seyton, Sojdon v. Sattorthwalte (1887), 34 Ch. 1), 
611 ; Re Astbiiry, Astbury r. Godson, [1920] W. N. 336. 
Reid. Re Wllmot, Wllmot v. Betterton (i897), 76 L. T. 415. 


252. .] — A policy was taken out on the 

life of the assured for the benefit of his wife A 
children : — Held : liis widow 6c children took as 
joint tenants.— Seyton, Seyton v. Saiter- 
THWAITE (1887), 34 CJi. D. 511 ; 56 L. J. Ch. 775 ; 
56 L. T. 470 ; 35 W. B. 373 ; 3 T. L. B. 377. 


Annotations : — Folld. R^e Davies’ Policy Trasta, [1892] 1 Ch. 

90. Consd. Re Grlflith's Policy, [1903] 1 Ch. 739. 

253. -1 .] — A policy was taken out on 

the life of the assured for the benefit of liis wife 6c 
children i^ursuant to Married Women’s Property 
Act, 1870 (c. 93). The assured died, leaving a 
widow 6c five children : — field : the widow 6c 
children took the money payable under the policy 
as joint tenants. — Be Davies’ Policy Trusts, 
[1892] 1 Ch. 90 ; 61 L. J. Ch. 650 ; 66 L. T. 104. 

254. Exclusively for her benefit & that of 

our three children.] — Be Astbury, Astbury v. 
Godson, [1926] W. N. 330. 

255. “ For the benefit of themselves ** 

— “ & their respective families.**] — Testator 
bequeathed the residue of his personal estate in 
equal sliares to his five named brothers 6c sisters 
” for the benefit of themselves & tlieir respective 
families.” Two of the legatees had children, 
another predeceased testator leaving children, & 
another was a spinster : — Held : it was a bequest 
to tlio legatees absolutely, & not as trustees for 
their children . — Be Hill, Public Trustee v. 
O’Donnell, [1923] 2 Oh. 259 ; 93 L. J. (3h. 13 ; 
129 L. T. 824. 


256, Donee & others — Annuity to donee — “ Also 
to provide for.**] — Testator bequeaths to ” his 
only son £00 per year for ever : also to provide for 
the two daughters of H. 6c the remainder of his 
property to the two children of S.” ; — Held : 
under these words, the two daughters of H. do 
not take any benefit. — ^Abraham v. Alman (1826), 
1 Russ. 609 : 38 E. R. 196. 

Annotations : — Consd. Re Moore, Moore v. Roche (1886), 55 
L. J. Cb. 418. Reid. Ewan V. Morgan (1858), 32 ti. T. O. 8. 

19. 



Part I. — Trusts. 


677 


267 , << To enable him to assist — Such of 

the children of his brother — As he should find 
deserving of encouragement.**] — Testator gave 
annuties out of any money arising from whatever 
dividends he might die possessed of in the Bank 
of England, & the residue of the dividends to his 
brother A., to enable liim to assist such of the 
children of his brother F. as ho should find deserv- 
ing of encouragement, & upon the demise of the 
annuitants or any of them, testator gave each 
annuitant’s proportion of the before -mentioned 
dividends to his brother A., to be at his disposal, 
but the principal to remain in the bank : — Held : 
no trust was created for the children of F., but A. 
took absolutely the capital of testator’s stock, 
subject to the annuities. — Benson v. Wiiittam, 
Hemming v. Whittam (1831), 5 Sim. 22 ; 1 L. J. 
Ch. 94 ; 58 E. B. 24(\ 

Annotations: — Apld. Thorp v. Owcu (1813), 2 Hare, 607. 

Refd. llodpson r. Green (1842), 11 L. J. Ch. 312; 

Gloucester Corpn. v. Wood (1843), 3 Hare, 131. 

258. “ To maintain or bring up.*’J — Testa- 

trix gave £1,000 to her nephew to maintain & 
bring up her natural son, F. ; & she directed the 
interest of one-fourth of her residue to be applied 
for the maintenance & education of F. during his 
infancy, & the capital to be paid to him on his 
attaining twenty-one : — Held : the nephew was not 
a trustee of the £1,000 for F., but was entitled to 
it for his own benefit.- — Biddles v, Biddles 
(ISd?), 10 Sim. 1 ; 00 E. R. 772 ; suh nom. Ward 
r. Biddles, 10 L. J. Ch. 455 ; 11 Jur. 024. 

Gifts with superadded powers.] — Powers, 
Vol. XXXVIl., pp. 389-399, Nos. 34-118. 

Precatory words.] — See Sub-sect, 3, IT., posL 


E. Trust by Imposition of a Condition. 

259. General rule — Construction according to 
context.] — (1) “An express trust,” by which 1 
understand the legislature to mean a trust which 
arises upon the construction of the written instru- 
ment, not upon any inference of law imposing 
a trust upon the conscience ; a trust arising 
upon the words of the instrument itself (Lord 
Cairns, C.). 

(2) There is no authority for affirming the 
creation of an express trust binding a particular 
estate from an imposition of collateral duties, 
a general direction that testator’s puiposes 
should be carried into effect. The words “ on 
condition ’’ may or may not import a trust accord- 
ing to their collocation in the sentence (Lord 
O’Hagan). — Cunningham v. Foot (1878), 3 App. 
Cas. 974 ; 38 L. T. 889 ; 20 W. R. 858, H. L. 
Annotations :~As to ( 1 ) Consd. Price v. Phillips (1894), IX 
r. L. H. 86. Apld. ToatcH v. Toatos, 11926] 2 K. B. 30. 
Generally, Refd. lie Lacy, Royal General Theatrical Fund 
Afisocn. V. Kydtl, [1899] 2 Ch. 149. 

260. Intention of testator.] — Testator 

devised land at M. to his son R. in fee, on the 
express condition that R., his exors. or adminis- 
trators, should, within three months after testator’s 
death, relinquish all claim to a sum of £3,400 due 
TO him by testator ; & he devised other land to 
trustees, on trust for sale, & to stand possessed of 
the proceeds of sale, after payment of the 
deficiency, if any, of his residuary personal estate 
fo pay his debts as thereinafter mentioned, on 
trust for his wife for her life, with remainder in 

some grandchildren ; &; he devised all 
other his real estate not thereinbefore disposed of 
to his sons J. & R. in fee, in equal shares ; &, after 
malung some specific bequests of personal estate, 
he bequeathed the residue of his personal estate 
to trustees upon trust for conversion, & to stand 
possessed of the proceeds upon trust to pay liis 
J. — ^VOL. XLni. 


debts, except the debt of £3,400 due to R. & two 
other specified debts, & on trust to retain the 
surplus for the benefit of his sons J. & R. in equal 
shares. But, in case his residuary personal estate 
should be insufficient to pay his debts, except as 
aforesaid, he directed that the deficiency should be 
paid out of the proceeds of the sale of the real 
estate wliich he had directed to be sold. R. died 
before testator without issue : — Held : the con- 
dition bound the land at M. notwithstanding the 
lapse of the devise, &. the debt of £3,400 must be 
discharged oat of it. 

The lien will be boimd if the ct. can see that the 
real intention of the testator was to create a 
trust (Fry, J .). — Re Kirk, Kirk v. Kirk (1882), 
21 Ch. D. 431; 47 L. T. 30; 31 W. R. 94, 

C. A. 

261. “To pay.**] — Crickmere v. Paterson 
(1588), Cro. Eliz. 140 ; 78 E. R. 403 ; sub nom. 
Creckmere V. Pattersons, 1 Leon. 174. 
Annotations : — Refd. Freak v. Loo (1679), 2 Show. 36; 

Wright V. Wilkin (1860), 2 B. & S. 232. 

262. .] — Mohun’s (Lord) Case (undated), 

cited in 3 Swan, at p. 592. 

Annotations : — Refd. Cook v. Fountain (1676), 3 Swan. 585 ; 

Pyke u. Pyko (1750), 1 Vos. Son. 376. 

263. Payment of legacies.] — A. devised all his 
lands to his younger son, charged witli legacies 
to be paid within a certain time out of the lands, & 
amounting to more than the profits of the lands 
during that time; — Held: (1) an estate in fee 
passed to the son ; (2) the iiayment of the legacies 
was a trust & not a condition. — Reake v. Lea 
(1679), 1 Frocm. K. B. 479 ; 89 E. R. 360. 

264. ,]— Cunningham v. Foot, No. 259, 

ante. 

265. Payment of annuity.] — Testator be- 
queathed Jiis business to trustees, ujion trust to 
permit J. to carry on Ac manage the business upon 
condition [Inter aim) that he should pay a certain 
annuity to jjltf. The annuity was not jiaid, & pltf. 
filed her bill against .1. for the purpose of enforcing 
the performance of the condition. To this bill J. 
demorred for want of eqTiity, on the grounds that 
he was not a trustee for the annuitant but beneficial 
owner of the business, «Sc also for want of parties, 
submitting that the exor. ought to be a party to 
the suit. He also answered as to certain paits of 
the bill : — Held : the condition was equivalent 
to a trust, Ac the exor. was not a necessary party 
to the suit. — Rees v. Engelback (1871), L. K. 12 
Eq. 225 ; 40 L. J. Ch. 382 ; 24 L. T. 417 ; 19 
W. R. 809. 

Annotations : — Refd. Re WllliamoB, Andrew v. WilliamoH 

(1885), 54 L. T. 105 ; Batthyany r. Walford (1886), 3 $ 

Oh. D. 624 ; Jay v. Jay, [1924] 1 K. B. 826. 

266. Condition against waste.] — A lady, tenant 
for life of art estate, subject to a condition not to 
commit waste, married ; & during the coverture 
her husband cut Ac sold timber on the estate : — 
Held : the condition was not in the nature of a 
trust, Ac, consequently, neither the wife nor her 
estate, but the husband alone was answerable 
for the waste. 

If a person to whom an estate for years is given, 
coupled with an express trust to raise money for 
payment of debts or to do any other act, assigns 
the term to a third person upon the trusts declared, 
he is guilty of a broach of trust, because he had no 
authority to make the assignment (Shad well, 
V.-C.). — Kingiiam V. Lee (1846), 15 Sim. 390 ; 
16 L. J. Ch. 49 ; 8 L. T. O. S. 359 ; 11 Jur. 4 ; 
60 B. R. 673. 

Annotation: — Refd. Powys v. Blagrave (1854), Kay, 495. 

267. CondUlon for relinquishment of claim.] — 

Re Kirk, Kirk v. Kirk, No. 260, ante. 
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Sect, 3. — Creation of iruata : Sub^sect, 8, JK., F., O, 
& H, (a) d: {b) i.] 

268. To provide a home.] — Testator directed 
his trustees to pay the interest on £5,000 to M. A. 
while unmarried provided she should act as guar- 
dian to his children & provide a home for such of 
them as should require it, but this condition was 
not to deprive her of the income, while unmarried, 
although no child should so reside with her : — 
Held : the bequest was for the benefit of M. A. 
& did not crenie a trust which would exempt it 
from legacy duty- — ^A.-G. v. Sharpe (1800), 7 
T. L. R. 105, D. 0. ; affd. (1891), 7 T. L. R. 558, 
C. A. 

269. Residence in settled house.] — Testa- 

trix gave her residuary estate, in the events which 
happened, to her niece C. on condition that she 
resided in testatrix’s house during the life of 
testatrix’s sister M., & provided there a home for 
M. so long as she wished ; in the event of C. not 
complying with the condition, to another niece 
upon the like condition ; in the event of neither 
niece comyilying with the condition, upon trust for 
M. for life with other trusts over on her death. At 
the date of testatrix’s death M. was a lunatic not 
so found, confined in an asylum, & was not 
expected to recover her faculties. Upon a sum- 
mons by C. under the Settled Land Acts : — Held : 
C. was a person having tbe powers of a tenant for 
life, the condition as to providing a home was void 
so far as it prevented C. from exercising her power 
of sale, & she was entitled to sell the house & keep 
the proceeds absolutely. 

This provision ... is in truth a condition, & 
not merely a tmst or reservation for the benefit 
of this lunatic (Joyce, J.). — 7?c Richardson, 
Richardson v. Richardson, [1904] 2 Ch. Ill; 
73 I., J. Ch. 783 ; 91 L. T, 775 ; 53 W. R. 11 ; 48 
Sol. Jo. 688. 

Conditions creating charitable trusts.] — See 

Charities, Vol. VIII., pp. 322, 323, Nos. 1042- 
1051. 

F. Trust by Creation of a Charge. 

270. General rule — Distinction between trust & 
charge — “ Charged & chargeable.”] — General devise 
& bequest to two persons, their heirs, exors., 
madinistrators, etc., upon trust in the first place to 
pay, charged & chargeable with all testator’s 
debts A funeral expenses, & the legacies after given. 

Those persons, being afterwards appointed 
exors., taking the absolute property, subject only 
to a charge, are entitled to the residue undisposed 
of, including a legacy to a charity, void by charit- 
able Uses Act, 1736 (c. 30), for their own benefit, 
against the claim of the next of kin ; the whole 
properly being personal. Upon their right, as 
exors., qn. 

The difficulty I feel is, whether I am to construe 
the words “ ui^on trust” to mean “charged & 
chargeable ”... The question is whether upon 
the whole will this is to be taken as a devise & 
bequest to these exors. with reference to their 
office ; upon a trust to pay ; or as giving them the 


absolute property subject only to a cha^e ; & 
I think the latter was the intention (Lord Eldon, 
C.). — Dawson v , Clarke (1811), 18 Ves. 247 ; 34 
E. R. 811, L. C. 

Annotations: — Apld. Southoiiso v. Bate (1814), 2 Ves. & B. 
396 : Madgln r. Lumloy (1823), 1 L. J. O. S. Ch. 236. 
Distd. Rhodes v. Kudge 0826), 1 Sim. 79. Consd. Russell 
V. Clowes (1846), 2 C(^. 648. Apld. Mapp v. Eloook (1849), 
2 Ph. 703. Consd. Read v. Stedman (1869), 26 Beav. 496. 
Reid. Parsons v. SafTery (1821), 9 Price, 578 : Woollett v. 
Harris (1821), 6 Madd. 452 ; Wood v. Cox (1837), 2 My. 
&Cr. 684 ; Mullen v. Bowman (1844), 1 Coll. 197 ; Andrew 
V. Andrew (1845), 1 Coll. 686 : Barrs v. Fowkes (1864), 
2 Hem. & M. 60 ; Clarke v. HOton (1866), L. R. 2 Eq. 
810 ; Merchant Taylors' Co. v. A.-Q. (1871), 6 Ch. App. 
512. Mentd. Sale v. Mooro (1827), 1 Sim. 534. 

271. .] — King v . Denison, No. 93, 

ante. 

272. Charge of annuity — Lands devised to trustees 
upon trusts.] — Testator gave an annnuiiy to A., & 
charged the same upon all his freehold & leasehold 
estate. He afterwards devised his freehold 
estates to trustees, who were also his exors., upon 
trust, subject to the charge to, & for the use of his 
grandson & his heii's. The trustees, being in 
possession of the estates, paid the annuity to A. 
during the minority of the grandson, & within 
twenty years before the filing of the bill by A. 
against tlio gi'andson : — Held : the grandson was 
not a trustee for the annuitant within Real Pro- 
perty Limitation Act, 1833 (c. 27), s. 6, or other- 
wise. — Franctb V. Grover (1845), 5 ITare, 39 ; 
16 L. J. (’ll. 99 ; 6 L. T. O. R. 235 ; 10 Jur. 280 ; 
67 E. K. 818. 

Ann<>iahon9 : — Apld. Cunningham v. Foot (1 878), 3 App. Cas. 
974. Reid. Potre v. Petio (1853), 1 Drew. 371 ; Re 
AHhwoira Will (1859), John, llji ; Re England, Steward v. 
England (IHO'i), 65 L. J. Ch. 21 ; Re Jordlson, Raino v. 
.lordlHon, (1922] I Ch. 440. Mentd. Hughes v. Williams 
(1852), 3 Mae. & G. 083; Lewis v. McKay, Algato v. 
Vugler, Claik v. Potter (1924), 93 L. J. K. B. 840. 

273. ” Paying.”] — Testator devised free- 

holds & copyholfls to his son for life, A, after his 
decease, to liis first & other sons, paying £10 a 
year to M. for life : — Held : the word “ paying ” 
created a charge <fe not a trust. — Hodge v . CnuBCH- 
WARD (1847), 16 Sim. 71 ; 60 E. R. 799. 

Annotation Folld. Cunningham v. Foot (1 878), 3 App. Cas. 

974. 

Provision for payment of debts.] — See Exe- 
CUTORB, Vol. XXIIl., pp. 311-316, 341, 364-366, 
Nos. 3751-3816, 4056-4061, 4319-4341 ; Limita- 
tion OF Actions, Vol. XXXll., pp. 508, 609, Nos. 
1678-1086. 

Devise of realty charged with legacies.] — See 

Limitation op Actions, Vol. XXXll., p. 406, 
Nos. 844, 845. 

G. Beneficial or Fiduciary Interest of Exeentor in 
Residue, 

See Executors, Vol. XXIII., pp. 469-472, Nos. 
5382-5408. 

Precatory words.] — See Sub-sect. 3, H., post. 

H. Precatory Words. 

(a) In General, 

274. General rule.] — Devise of absolute interest 
to one, with any expression that he shall dispose of 
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2681. To provide a home.] — Burns r. 
Burns (1874), 21 Gr. 7.— CAN. 

268 ii. .1 — Wilkinson v. Wilson 

(1894). 26 0. R. 213.— CAN. 

b. Conditional vpon accepting burden 
of trust.] — The will of tostator ap- 
pointing D. & B. his sole exors. & 
administrators contained the following 
clause “ To each of my said trustees, 
D. & B., who shall accept of th^a trust 
the sum of S500 each *^i—Held: the 
logacios were conditional upon the 
legatees undertaking the burden of the 


trust & that the exors. were not entitled 
to take by way of compensation more 
than the amount of the legacies. — Re 
Lkndrum (1915). 32 W. L. R. 556; 
9 W. W. R. 245 ; 24 D. L, R. 886.— 
CAN. 

0 . Worship performed d: festivals 
duly observed .] — ^Murliduar v. Diwan 
Chand (1916), I. L. R. 38 All. 214.— 

IND. 

PART I. SECT. 8, SUB-SECT, 8.— P. 

d. General rule.] — Every charge on 


an estate does not create a trust, 
although It imposes a burden ; but it 
may create a trust depending on the 
nature of the charge. If the rtft is an 
express one, & If the person taking the 
estate is boimd to give effect to the 
gift as a trustee, then it is an express 
trust. — Charitajbije Donations & Be- 
quest OOMRS. V. Wtbrants (1845), 2 
Jo. & Lat. 182 ; 7 I. Kq. R. 6X0.— IR. 

e. .] — Hunt v. Bxtkman (1848), 

10 I. Eq. R. 360.— IR. 

f. Charge of legacies.] — JReHAZLKTTB, 
[1915] 1 I. R. 286.— IR. 
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the whole or part to A. not properly a devise but a 
trust for A. which ct. will execute after death of 
the first devisee. — Bull v, Vardy (1791), 1 Ves. 
270 ; 30 E. B. 338. 

Annolaiiona : — Oonsd. Brown v. Higgs (1800), 5 Ves. 495 ; 

Morloo V. Durham (Bp.) (1805), 10 Vos. 522 ; Jfe Briorley, 

Brlerloy v. Bricrloy (1894), 43 W. R. 36. Refd. Oowpor 

V. Mantoll (No. 2), Cooper v. Mantoll (No. 2) (1866), 22 

Beav. 231. 

275. Necessity for object.] — The will of testator 
contained the following devise, “ I give, devise, & 
bequeath unto my said two daughters, the said 
A. H. & A. M.,all my freehold Sc, leasehold messu- 
ages, dwelling-house, lands, hereditaments, & 
premises at . . . with their & every of their rights, 
members, & appurtenances to hold the same free- 
hold & leasehold messuages, dwelling-houses, lands, 
hereditaments, premises, unto & to the use of my 
said two daughters, the said A. H. & A. M. & their 
respective heirs, exors., administrators, & assigns, 
unto Sc, equally between them, share & share alike, 
as tenants in common, & not as joint tenants, Sc, 
to & for their several & respective sole & separate 
use Sc, benefit absolutely, & it is my will & request 
that they shall not sell or dispose of any part of my 
said freehold or leasehold premises.” A subse- 
quent part of the will contained a bequest of a sum 
of stuck to trustees, in trust to pay the income to 
another daughter for her life “ for lier own sole Sc 
separate Sc inalienable use Sc benefit. Sc without 
power of anticipation ” : — Held : the words of 
the devise, even if they had stood alone, would have 
been insufficient to operate as a restraint on antici- 
pation ; the cases as to precatory trusts did not 
apply, as there was no trust imposed in favour of 
some other person ; Sc the subsequent beque.st 
strengthened this construction by showing that 
testator, wlien he intended to impose a restraint 
on anticipation, knew of Sc used the appropriate 
words for so fettering the estate. 

The ct. often implies a trust from precatory 
words, but only in favour of some other person 
(Cotton, L.J.). — Re IIuTCiriNGa to Burt (1888), 
59 L. T. 490, r. A. 

(6) Construction. 
i. In General. 

276. General rule — Gift accompanied by words 
of entreaty.]— Eaton v. Watts, No. 176, post. 

277. ^ "Z words ” precatory 

trust ” . fare] used as a roundabout way of 

saying that the ct. found that there was a trust, 
although the trust was not expi’cssed {xs such, but 
by words of prayer or suggestion or the like 
(ClITTTY, J .). — Re kSANSON, SANSON V. TURNER 
(1890), 12 T. L. B. 142. 

278. .] — Re AttvINSon, Atkinson v. 

Atkinson, No. 378, post. 

279. Construction depends on circumstances of 
case.] — (1) It is necessary for a person in his will 
vellCy not oidy petere Sc rogare. Sc whether such 
(‘xpressions are declarations of testator’s absolute 
will & pleasure, or only a request to be granted or 
refused, depends upon the circumstances of the 
case (Lord Hard wicKE, 0.). 

, (2) ^e question here is, whether the words of 
testatnx are unperative, & it is plain they are not 
so : there is no request to settle the whole lands, 
or any particular part, but a power is left in him to 
dispose sell, or give away the whole estate in 
uis life, & only so much as ho should stand seised 
oi at his death, she requests he should settle 
(liORD Hardwickb, C.).— Bland v. Bland (1745), 


2 Cox, Eq. Cas. 349 ; 9 Mod. Rep. 478 ; 30 E. B. 
161. 

AnnotcUitma : — Aa to (1) Refd. Chmllffo v. CuuUffe (1770), 
Amb. 686 ; Plorsou v. Garnot (1786), 2 Bro. 0. 0. 38 ; 
Sprango v. Barnard (1789), 2 Bio. C. C. 585 ; Malim v. 
Kelghioy (1795), 2 Ves. 529. (Jenerally, Refd. Gibson v. 
Itogors, Rogers v. Gibson (1750), Amb. 93. Mentd. Con- 
stablo V. Bull (1849), 13 Jur. 619. 

280. .]— The proposition that the ct. does 

not presume Sc that merely precatory words do 
not create a trust, supposes the whole intention 
of testator, so far as it had been committed to 
writing, to be before the ct., Sc that the uncertainty 
is occasioned by the intention which is declared, A 
does not apply to a case in which, from the terms 
of the bequest, it would appear that there was a 
written expression of the intention of testator, 
which is not before the ct.. Sc uncertainty is occa- 
sioned by the absence of that written declaration. 
— Gloucester Corpn. v. Wood (1843), 3 Hare, 
131 ; 2 L. T. O. S. 117 ; 7 Jur. 1125 ; 67 E. B. 
326 ; on appeal, sub nom. Gloucester Corpn. v. 
Osborn (1847), 1 H. L. Cas. 272, H. L. 
u4n»o(a/ion.s Refd. Briggs v. Penny (1851), 3 Mac. & G. 

546. Mentd. A.-G. v. Windsor (Dean & Canons) (18)8), 
24 Beav. 679 ; Lord v. Colvin (1861), 1 Drew. Ar Sm. 475 ; 
Aston V. Wood (1868), L. R. 6 Eq. 419 ; Willoughby v. 
Storer (1870), 22 1,. T. 896; Be Dutton, AV p. l»eake 
(J878), 40 L. T. 430 ; FaUe v. Godfray (1888), 14 App. 
Cas. 70. 

281. .] — Tlio doctiine of precatory trusts 

is not to bo extended, &, in considering whethei* 
precatory woids create a trust, the ct. will not 
look only to particular expressions, but see whether 
on the wliole will testator’s intention was to create 
a trust, &. regard will be had to any embairas&menl 
Sc difficulty which would arise from a trust. 
Testatrix gave all her propej'ty, real Sc personal to 
her daugliter, “ her luirs Sc assigns; & it is my 
desire that she allows to [my relative A companion] 

A. G. an annuity of £25 during her life, A that A. G. 
shall if slio desire it have the use of such iiortions 
of my household furniture as may not be required 
by my daughter,” The daughter Sc her husband 
were appointed exors. : — H eld : no trust or obliga- 
tion to pay the annuity was imposed upon the 
daughter, but there was only a request to the 
daughU^r, not binding her in law, to make that 
provision for A. G. — Re Higgles, Gregory v. 
Edmondson (1888), 39 Ch. D. 253 ; 59 T^. T. 884, 
(’. A. 

Annotations : — Apld. Be Downing’s Residuary Estate (1888), 
60 L. T. 140 ; Be Hamilton, Trench v. Hamilton, [1895| 
2 Ch. 370. Consd. Be Atkinson, Atkinson i\ Atkinson 
(1911), 80 L. J. Cb. 370. Distd. Bi Jevons, Jevons v. 
Public TTustee (1911), 56 Sol. Jo. 72. Refd. Be Oldtlcld, 
Oldfield V. Oldfield, [1904] 1 Cb. 549. 

282. .] — Re Hamilton, Thkncu v. 

Hamilton, No. 376, post. 

283. Words amounting to command.] — ( 1 ) 
Devise to A. Sc her heiis for ever, in the fullest 
confidence that after her decease she will devise 
the property to my family ; A. is tenant in foe. 

(2) To create a tnist by means of an obligation 
imposed upon the conscience of a devisee, the 
words must be imperative, the subject must bo 
certain, & the object as ceidain as the subject. 

(3) The words ” in the fullest confidence ” are 
imperative 

(4) Do the words “ my family ” import a class 
of persons among whom she is to make a selection, 
capable of such precise definition, that it can be 
said, that the objects of this trust are certain (Lord 
Eldon, C.). — Wright v. Atkyns (1823), Turn. & 

B. 143; 37 E. R. 1051, L. C. 

Annolaiirma : — Aa to (1) Apld. Rc Williams, Williams v. 
Williams, [1897] 2 Ch. 12. Refd. Crawfurd v. Crawfurd 
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?881. Words amounting to a com- 


mand.] — When testator expresses a 
desire as to the disposition of property, 
Sc the objects to which ho refers are 


certain, the desire so ei^rossod, 
amounts to a command. — CT ary r. 
Cary (1804), 2 Sch. & Lef. 173.— IR. 
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Seel, 3 . — Creation of irusls: Suh-aecl. 3, TI. (h) i, 

& a,] 

(1825), 3 L. J. O. S. Ch. 105. As to (2) Refd. Knight v. 
Knight (1840), 3 Boav. 148; Thorp v. Owen (1843), 2 
Hare, 607 : Grecno v. Marsden (1853), 1 Eq. Rep. 437. 
Aa to (4) Refd. Llloy v. Hoy (1842), 1 Haro, 580; De 
Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 624 ; Wing- 
field V. Wingfield (1878), 9 Ch. D. 658. Generally, Mentd. 
Langdalo v. Briggs (1856), 8 De G. M. & O. 391 ; Turner 
V. Wright (I860), 2 De G. V. & J. 234 ; Blake v, Peters 
(1863), 1 Do G. J. & Sm. 345. 

284, .] — As a general rule, it has been laid 

down, that wlien property is given absolutely to 
any person, & the same person is, by the giver 
who lias i^owor to command, recommended or 
entreated or wished, to dispose of that property 
in favour of another, the recommendation, entreaty, 
or wish sliall be held to create a trust, first, if the 
words are so used, that upon the whole they 
ought to be construed as imperative ; secondly, 
if the subject of the recommendation or wish be 
certain; <Sc, thirdly, if the objects or persons 
intended to have the benefit of tlie recommenda- 
tion or wish be also c(‘rtain (Lord liANODALE, 
M.lt.). — Knight ??. Knight (1840), 3 Boav. 148 ; 
0 L. J. Oh. 351 ; 4 Jur. 839 ; 49 E. K. 58 ; on 
appeal f suh nom. Knight v. Boughton (1814), 
11 CL iSc Kin. 513, IT. L. 

Anvoiaiiona : — Distd. Shelley v. Shelley (1868), L. R. 6 Eq. 
540. Conad. lie Williams. WUilamfl v. WilllainB, 11897] 

2 Ch. 12. Apld. He Gldneld, Oldflcdd r. Oldfield, [1904] 
J Ch. 549. Refd. Williams r. WllUams (1851 ), 1 Sim. N. S. 
358 ; Green v. Marsden (1853), 1 Drew. 646 ; Rcovob v. 
Baker (1854), 18 Boav. 372 ; Lomax v. Ripley (1855), 

3 Sm. & G. 48 : Smith v. Smith (1856), 2 Jur. N. S. 967 ; 
lie Plnckard's Tnista (1858), 4 Jur. N. S. 1041 ; Wboclor 
V. Smith (1860), 1 Glff. 300 ; Scott v. Key (1865), 35 
Boav. 291: Groeno v. Groene (1809). 1“ W. R. 487 ; 
Ellis V. Klils (1875), 41 L. J. Ch. 225; Re Atkinson, 
Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. Mentd. 
Ilolmesdalo v. West (1866), L. R. 3 Eq. 474. 

285. Intention to create trust.] — (1) 

Testatrix, by lier will, aftei’ giving, among other 
legacies, a sum of £3,000 to 8. & a like sum of £3,000, 
in addition for the trouble she would have in 
acting as extrix., bequeathed all her residuary 
personal estate & effects unto S., “ well knowing 
that she will make a good use & dispose of it in a 
manner in accordance with my views & wishes ” : 
testatrix appointed 8. sole extrix. of her will : — 
Held : S. did not take the residue for her own 
benefit, but the words of the bequest created a 
trust. 

(2) Words accomi)anying a gift or bequest, 

expressive of confidence, or belief, or desire, or 
hope, that^ a particular application will be made 
of such bequest, will be deemed to import a trust 
upon these conditions : (a) that they are so used as 
to exclude all option or discretion in the party 
who is to act, as to his acting according to them 
or not ; (h) the subject must be certain ; & 

(c) the objects expressed must not be too vague 
or indefinite to be enforced. 

Vagueness in the object will, unquestionably, 
furnisli reason for holding that no trust was in- 
tended yet this may be countervailed by other 
considerations, which show that a trust was in- 
tended, wliile, at the same time, such trust is not 
sufficiently certain & definite to be valid & effec- 
tual. 

(3) It is not necessary to exclude tlio legatee 
from a beneficial interest that there should bo a 
valid or effectual trust ; it is only necessary that 
it should clearly appear that a trust was intended. 
—Briggs v. Penny (1861), 3 Mac. & G. 640 ; 21 
L. J. Ch. 205 ; 18 L. T. O. 8. 101 ; 10 Jur. 93 ; 42 
E. B. 371, L. C. ; subsequent proceedings^ sub nom. 
EANGDAija (Lady) v. Briggs (I860), 8 De G. M. & 
G. 391, L. JJ. 

Annoiationa : — Aa to (1) Distd. Reynolds v. Kortright (1864), 
18 Beav. 417. Oonsd. Greene v, Greene (1869), 17 W. R. 


487. Distd. Irviiio r. Sullivan (1869), L. R. 8 Eq. 073 ; 
Stead V. Mellor (1877), 5 Oh. D. 225. Apld. Rc Boyes, 
Boyes v. Oarritt (1884), 26 Ch. D. 531. Refd. Cawood v. 
Thompson (1853), 17 Jur. 798 ; Peace v. Hains (1863), 
11 Hare, 151 ; Shepherd v. Nottidgo (1862), 2 John. & H. 
706 ; Rc Fleetwood, Sldgreavos v. Brewer (1880), 15 Ch. I). 
594; Re Eyre, Eyro u. Eyre (1883), 49 L. T. 259. Asia 
(2), Consd. Cowman v. Harrison (1852), 10 Hare, 234. 
J^ld. Bernard v. Mlnshull (1859), John. 276. Generally, 
Mentd. Johnson v. Ball (1861), 5 De G. & Sm. 86 ; 
BrtMichley v. Lynn (1852), 2 Rob. Eccl. 441 ; Topham v. 
Portland (1863), 1 De G. J. & Sm. 517 ; Barrs v. Fewkes 
(1865), 6 New Rep. 355. 

286. .j — Where a gift is in terms absolute, 

but accompanied with an expression of wishes in 
favour of another object, & of confidence in the 
legatee, unless the language is so express as to be 
in terms imperative & to exclude all discretion, il 
cannot bind the legatee. — Lomax v. Ripley (1855), 
3 Sm. & G. 48 ; 3 Eq. Kcp. 301 ; 24 L. J. Ch. 264 ; 
65 E. It. 658 ; sub nom. Lomax v. Ripley, Rayne 
v. Ripley, 24 L. T. O. S. 323 ; 1 Jur. N. S. 272 ; 
3 W. K. 209. 

Annotations : — COnSd. Rowbotham v. Dunnett (1878), 8 
Ch. D. 430. Refd. Cnllcn v, A.-G. for Ireland (1866), 12 
Jur. N. S. 531, 11 . : Re Crawshay, Crawshay v. Crawshay 
(1890), 43 Ch. D. 615. 

287. .] — Testatrix devised real estate to 

two persons, their heirs assigns, as tenants in 
common, for their personal use ^ benefit, without 
any restriction, trust, or condition whatever. 
One of the devisees was a mere acquaintance of 
testatrix, & tlie other was her solr., who prepared 
her will ^ to whom she expressed her intention of 
leaving her property to charitable purposes. The 
solr. infoi*med lier that such a devise would not be 
legal, A Ibis absolute gift was then executed. No 
undertaking, express or implied, was given by the 
devisees to accept a charitable trust, though 
testatrix probably expected tliat the devisees 
vould apply the property to some good useful, 
but not necessarily charitable, imrpose ; —Held : 
whatever might have been tlic wish or expectation 
of testatrix, the devisees were not bound by any 
secret trust to carry out such intention, but were 
free to dispose of th(^ propei ty as they pleased ; 
& an action claiming to have the devise declared 
void w'as dismissed. — Rowbotham v. Dunnett 
(1878), 8 Ch. J). 430 ; suh 7iom. Kobotham v. 
Dunnett, 47 L. J. Ch. 449; 38 fi. T. 278; 20 
W. K. 529. 

I Annotation : — Refd. Freeman v. Laiug, [1899] 2 Ch. 355. 

288. .] — N., by his will dated Dec. 13, 1901, 

I devised & bequeathed all his estate & effects of 
' every description to his brother, C. T. C., abso- 
lutely, & he appointed his brother, IT. J. M., A 
C. G. exors. & trustees of his will. On Jan. 11, 
1902, N. signed a document or letter which was 
headed “ Instructions to my exors. 0., M., & G. — 
Dear brother C. (I dictated this to G.) — Like many 
others who have gone before me, 1 have failed to 
make provision for the distribution of my property 
amongst my relatives & friends before it became 
too late to do it with care. For this reason I have 
left all my estate to you in the fullest reliance that 
you will, as far as possible & to the uttermost, 
carry out any wish that I may express in writing 
now or later, or which may be conveyed to you 
verbally by G. or my gooa-hearted cousin H. I 
have made a settlement on P. which should suffice 
for him in the struggle of life which we all have to 
face. As regards our family, you will be the best 
judge how & when a suitable distribution should be 
made. I do not fetter your discretion in any way. 
You are an old man, & therefore do not delay the 
distribution.” Then followed directions as to the 
disposal of certain property & amounts to be paid 
to certain persons. The document concluded : 

” Finally, these are the instructions referred to 
in my will. They are not in any way to fetter 



Part I. — Trusts. 


681 


C., «Sc may probably be added to if I am spared, 
or I may carry some out in my own lifetime.” 
A copy of this document was sent to 0. T. O., 
who, on Jan. 14, 1902, wrote to C. G. a letter in 
which he said : ” All I wish to say now is that every 
wish expressed by my brother shall be carried out 
to the very fullest extent so far as I am concerned, 

as far as all we three exors. are concerned, for 
his wishes are sacred, every word.” 

The effect of this letter was communicated to N. 

N. died on Feb. 18, 1902, <fc his will was proved by 

all exors., & estate duty & legacy duty was iiaid 
on his estate, including sums given or settled by 
testator within twelve months of his death. 
V. T. C. took possession as beneficial owner of the 
lesiduary personal estate and of the freeliold & 
leasehold estate of N., <fc he made on May 18, 1902, 
within twelve months next before his death, a 
settlement of £5,000 on each of Ids four nej)hews 
4,^ niece. ('. T. ('. also gave & paid other sums to 
various persons in accordance with the instructions 
in the letter of Jan. 11, 1902. (\ T. C. died on 

Dec. 13, 1902: — Held: no trust was created. — 
A.-G. V. Chamberlain (1904), 90 L. T. 581 : 20 
T. L. K. 359 ; 48 Sol. Jo. 332. 

Jnnotation: — Mentd. A.-G. r. Milno, [1913] 2 K. B. 600. 

288a. Intention to create trust negatived.] — Ford 
IK Greysil (1603), Cary, 22 ; 21 E. li. 13. 

289. .] — Testatrix after bequeatldng pro- 
perty to lier two sons proceeded thus : — ” But 
I most earnestly wish that my sons may give or 
settle their respective shares on their respective 
daughters in ineference to their sons.” Qii. : 
wliether these words were imperative or merely 
precatory. 

Testator, after giving t o his daughter an absolute 
power of appointment by will over certain property 
recommended, though he did not absolutely enjoin, 
his daughter to distribute the same at his decease 
amongst her daughters in equal shares :—// c/d ; 
these words were merely j)rccatory. 

” Questions sometimes arise 'wiiether words of 
recommendation are or are not intended to 
be obligatory, that is to be words of injunction ; 
but I never knew such a question to bo made 
where the testator has stated as he has stated heie, 
that they are not to be considered as words of 
injunction ” (Knight Bru( e, V.-C.). — Young v. 
Martin (1813), 2 Y. & C. Ch. Cas. 582 ; 2 L. T. 

O. S. 105 ; 7 Jur. 1147 ; 03 E. B. 200. 

^7moJa<Km Mentd. Warreu i\ Postlethwaito (1845), 2 

Coll. 108. 

290. ,] — Knight v. Bougiiton, No. 206, 

ante. 

291. .] — Testator, after bequeathing his 

residuary estate to his wife, directed a schedule to 
be made of it, & expressed his wishes as to the dis- 
position thereof, but concluded by saying that it 
was not his intention to deprive her of the exercise 
of the entire right over the property : — Held : 
the directions were merely precatory. — H uskik- 
^ON r. Bridge (1851), 4 De G. & 8m. 245; 20 

h I’ 230 ; 15 Jur. 738 ; 

04 E. R. 810. 

292. Absolute gift to donee.] — Where the 

latter words of a sentence in a will go to cut down 
an absolute gift contained in the first part of the 
sentence, &; are inconsistent with such gift, the ct. 

effect to the absolute gift. 

Where testator said, ” all my properly of what- 
ever description, whether in possession, reversion, 


or expectancy, etc., I give unto my dear wife, her 
exors., administratoi*s, & assigns, upon the f idlest 
trust & confidence reposed in her that she will dis- 
pose of the same for the joint benefit of herself & 
my children ” : — Held : an absolute; gif b to the wife, 
& no trust thereby created for the children. — W ebb 
V. Wools (1852), 2 Sim. N. 8. 267 ; 21 L. J. Oh. 
625 ; 19 L. T. O. S. 168 ; 61 E. R. 343. 

Annotationa : — N.F. Cumlck v. Tucker (1874), L. 11. 17 Ificj. 
320. Distd. JiC Marchaut v. Le Marchant (1874), L. B. 
18 Eq. 414. Consd. Be Atkinbon, Atkinson v. Atkinson 
(1911), 80 1 j. J. Ch. 370. Retd. Alexander v. Alexander 
(1858), 27 L. T. O. S. 333 ; Curtis v. Graham (1801), 10 
L. T. 734. 

293. .] — Godfrey v. Godfrey, No. 

373, 'post. 

294. 1 .] — Whore in a will words of gift 

are used which by themselves are sufilcicnt to 
give an absolute interest, the gift cannot be cut 
down to a life estate with a subsequent trust for 
charity by the mere expression of a desiix) that the 
prop(‘rty shall be left by the donee to charitable 
purposes or to some otlier person . — Re Conolly, 
CONOLLY V. Conolly, [1910] 1 Ch. 219 ; 79 L. J. 
Ch. 148 ; 101 L. T. 783 ; 26 T. L. R. 189. 

295. Tendency to restrict doctrine.] — Mus- 
sooRiE Bank V. Raynor, No. 200, ante. 

296. -.] — (1) Testator gave all his real A 

personal estate unto A to the absoluG* use of wifo 
her heirs, exors. administrators & assigns ” in full 
confidence that she woidd do what was right as to 
disposal thereof between his children either in her 
lifetime or by will at her decease ” ; — Held : imder 
these words widow took absolut;e inter(‘st in pro- 
peiiy unfettered by any trust in favour of children. 

(2) It is the tendency of the modern authorities 
to restrict rather than to extend the doctrine of 
precatory trusts . — Re Adams & Kenrtngton 
Vestry (1884), 27 Ch. 1). 394 ; 54 L. J. Ch. 87 ; 
51 L. T. 382 ; 32 W. R. 883, C. A. 

Annotations: — As to (1) Apld. Be Digglcb, Gregory v. 
Edmoudaon (1888), 39 Ch. D. 253, 251, ii. Consd. Be 
Handlton, Trench v. Hainilton, [1895] 2 Oh. 370 ; Be 
Atkluaon, Atkinson v. Atkinson (1911), 80 L. J. Ch. 370. 
Refd. Be Marllneau (1881), 48 J. P. 295 ; Hill v. Hill, 
[18971 1 Q. B. 483 ; Be Williams. Williams v. Williams, 
[1897] 2 Ch. 12. As to (2) Consd. Cochrano v. Dundonald 
(1891), 10 T. L. 11. 202. Generally, Mentd. Be Isaacs, 
iRoacs V. lleginall, [1891] 3 Ch. 506 ; Friary Holroyd & 
Healey’s Browories v. Singleton, 11899] 2 Ch. 201; 
Woodall V. OJiflon, [1905] 2 Ch. 257 ; County Hotel & 
Wine Co. i\ L. & N. W. By., [1918] 2 K. B. 251. 

297. .] — Re Diggles, Gregory v. Edmond- 

son, No. 281, ante. 

298. .] — Re Hamilton, Trench v. Hamil- 

ton, No. 376, post. 

299. .] — Rc Atkinson, Atkinson v. Atkin- 

son, No. 378, post. 

ii. Necessity for Certainty. 

300. Certainty of object.] — (1 ) N. by will gives to 
E., his wife, all liis estate, leases & interest in his 
house in Hatton Garden, in all the goods & furniture 
therein at the time of his death, k> also all his plate 
jewels, etc., but desired her, at or before her death, 
to give such leases, etc., unto such of liis own rela- 
tions as she should think most d( serving. 

E. by her will, gave all her estate & interest G) 
H. in the hou.se in Hatton Garden, & after several 
legacies, the residue of her personal estate to deft. 
& two other person'*, & made them exors. ; but 
neither gave at or before her death, tlie goods 
in the house, or her husband’s jewels to liis rela- 
tions. 


art I. SEC^ 8, SUB-SECT. 3. — of all the property, both i cal & personal, 

oftn ”* mighu judge Lest, he ndylug on 

T CeHavniy of object .] — Testator lior discretion, & that she would make 

tvff * ^ personal property to his SRch a disposal of it as would tho- 

>\uo for her life, with power to dispose roughly accord ^^lth his wishes on the 


subject, wdth which she was acquainted. 
There was evUlonco of testator haying 
communicated some wishes to his wife, 
but none as to the nature ol the 
same : — Held : tho terms of the gift 
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The Master of the Rolls was of opinion that E., 
xinder the will of N. took only beneficially during 
her life, & that so much of the household goods in 
Hatton Garden, not disposed of by her according 
to the power given her by the will of N. in case the 
same remains in specie, or the value thereof, ought 
to be divided equally among such of the relations 
as were his next of kin at the time of her death. 

The words willing or desiring in a will have been 
frequently construed to amount to a trust. 

(2) Where the uncertainty is such that the ct. 
cannot possibly determine who are meant in a will, 
it may be constiTied only as a recommendation to 
lh(' first devisee, & make it an absolute gift to him. 
Where there is a devise to relations in a will, the 
Statute of Distributions is a good rule to go by, in 
construing who are meant by that word. — 
Harding v. Olyn (1729), 1 Atk. 469 ; cited in 5 
Ves. at p. 501 ; 26 E. R. 299. 

Annotations: — As to (1) Apld. Pierson v. Garnet (17810. 2 
Bro. 0. C. 38 ; Browm v. Higifs (1803), 8 Vos. 501 ; Cmwys 
V. Golman (1801), 9 Ves. 319; Bircli v. Wade (1811), 
3 Vos. & B. 199. Consd. Walter v. JNIaundo (1815), 19 
Vos. J21 ; Wright r. Alky ns (1815), Coop. G. 111. Bistd. 
Mon'dith v. Henoago (1824), 1 Sim. 512; Benson r. 
Whlttani (1831), 5 Slin. 22. Apld. Foley v. 1‘arry (1833), 
2 My. 8: K. 138. Consd. Burrough r. Phllcox U840), 
5 My. & Cr. 71. Apld. Croft r. Adam (1842), 12 Sim. 639. 
Consd. Bernard r. MUishull (1859), John. 276. Distd. Ke 
Bond, Cole u. Hawes (1876), 4 Ch. D. 238. Apld. lie 
Brierley, Brierley v. Brioiley (1894). 43 W. H. 36. Consd. 
Jte Dealdii, Starkey v. Eyres, fl894] 3 Ch. 565. Refd. 
WUllams r. Williams (1851), 1 Sim. N. S. 358 ; Sahis- 
bury r. Don! on (1857), 3 K. & ,T. 529 ; Wilson v. Diiguid 
(1 883), 25 Ch. D. 214 ; lie Stangor, Moorsom v. Tate hs91), 
60 L. J. Ch. 326. QcncraUy, Consd. Wright n. Atkyns 
(1823), Turn. & H. 143 ; Grant v, Lynam (1828), 4 Russ. 
292. 


301. .] — W^ordfl of desire or request, in 

order to raise a trust, must have a precise k, 
distinct object. — Harland v, Trigg (1782), J 
Bro. C. 142 ; 28 E. R. 1041, L. C. 

Annotations Consd. Nowlan v. Nclligan (1 785), 1 Bro. C. C. 

490. Apld. IMorsou v. Garnet (1786), 2 Bro. C. C. 38. 

Consd. Sprauge v. Barnard (1789), 2 Bro. C. C. 585 ; 

Wright V. Atkyns (1815), Coop. O. Ill ; Honeago v. 

Andover (1822). 10 Price, 230 ; lie Williams, Williams v. 

WUliams, [1897] 2 Ch, 12. Refd. Klrkbank v. Hudson 

(1819), Dan. 259. 

302. & subject.] — Words of desire, request 

or recommendation , for request & recommendation 
are considered as convertible terms, are sufficient 
to create a trust ; provided that the property be 
certain, & the objects distinctly marked. Where 
any person gives property k points out the objects, 
the property, & the way in which it shall go, that 
creates a trust unless he shows clearly that his 
desire expressed is to be controlled by the legatee, 
& that ho sliall have power to defeat it. — Richard- 
son V, Ghapman (1760), 7 Bro. Pari. Cas. 318 ; 3 
E. R. 206, H. I.. 

Annotations Pierson v. Garnet (1786), 2 Bro. C. C. 

38 ; Brmvn v. Higgs (1803), 8 Vea. 561. 

803. .1 — Devise to testator’s wife 

not doubting she will give what shall be left to my 
grandchildren, not sufficiently certain to raise a 
trust. — W^YNNE V. Hawkins (1782), 1 Bro. C. C. 
179 ; 28 E. R. 1068, L. C. 


Annotations .—Apld. Ploraon r. Garnet (1786), 2 Bro. C. C. 
38 ; Sprange v. Barnard (1789), 2 Bro. C. C. 585. Distd. 
Bull V. Vardy (1791), 1 Vea. 270. Consd. Pushinan v. 
PlLUter (1795), S.Vca. 7. Refd. Klrkbank u. Hudson (1819), 
Dan. 259. 


304. ,] — W^ords of recommendation, 

or precatory, or expressing hope, etc., if the 
objects k subject are ceHain, are imperative ; 


k create a trust. — Paul v. CoMProN (1803), 8 
Ves. 376 ; 32 E. R. 400, L. 0. 

805. .] — (1) If a trust is intended, but 

is not expressed or is ineffectually created, or fails, 
the next of kin are entitled ; but if the person 
taking has a discretion, whether to make the 
application, or not, it is an absolute gift, not a 
trust. 

(2) No trust upon words of request or recommen- 
dation, unless the objects k the subject are 
certain. — M oricb v. Duhham (Bp.) (1806), 10 
Ves. 522 ; 32 E. R. 947, L. C. 

Annotations : — As to (1) Apld. Omiuannoy v. Butcher (1823), 
Turn. 85 II. 260. Consa. Lomax v, Ilipley (1855), 3 Sm. 
& G. 48 : Yeap Choah Neo v. Ong (Jhong Noo (1875), 
L. It. 6 P. O. 381. Refd. Paico v. Canterbury (Arohbp.) 
(1807), 14 Ves. 364 ; Honeago v. Andover (1822), 10 Price, 
230 ; Mapp v. Klcock (1819), 2 Ph. 793. As to (2) COQSd. 
James v. AUon (1817), 3 Mer. 17. Apld. Vozoy v. Jamson 
(1822), 1 Sim. & St. 69 ; Oramannoy v. Butcher (1823), 
Tm-u. & K. 260. Consd. Knight v. Knight (1840), 9 
L. J. Ch. 354 : Thorp v. Owen (1843), 2 Hare, 607. Dlstd. 
Briggs V. Penny (1849), 3 Do G. & Sm. 525. Apld. Thom- 
son V. Shakespeare (1859), John. 612. Consd. Dolan v. 
Macdormot (1807), L. It. 5 Kq. 60. Distd. Be Sir Robert 
Peel’s School at TaTiiworth, Ex p. Charity Comra. (1868), 
3 Ch. App. 543. Apld. Stewart v. Greene (187 1). 19 W. H. 
396 ; Be Hewitt’s Estate, Gateshead Corpn. v. Hudspeth 
(1883), 53 L. J. Ch. 132. Distd. He Douglas, Obert v. 
Barrow (1887), 35 Ch. D. 472. Apld. Be Macduff, Macduff 
V. Macduff, 118901 2 Ch. 451 ; Hunter v. A.-G., [1899] 
A. C. 309; Be Davidson, Minty v. Bourne, [1909J 1 Ch. 
567. Distd. Be Clarke, Braccy v. Royal National Lifeboat 
Institution, [1923J 2 (Jh. 407. Apld. Be Hummel tonberg, 
Beatty v. London Spirit uallstlo AUlance, [19231 1 Ch. 237. 
Refd. Greene e. Marsden (1853), 1 Eq. Rop. 437 ; Marsh 
V. Moans (1857), 30 L. T. O. S. 89 ; Be Darling, Fanjuliar 
r. Darling, [1896] 1 Ch, 50; A.-G. for New Zealand v. 
Brown, [19 1 7] A. C. 393. Generally, Refd. Doe d. Toono v, 
Copostako (1805), 6 East, 328 ; Gibbs v. Ruinsoy (1813), 
2 \\^H. & B. 294 ; Whitaker v. Tatham (1 831), 5 Moo. & 
628 ; Williams v. Kershaw (1835), 5 (^1. & Fin. 112 ; ElJls 
V. Selby (1830), 1 My. 6: Cr. 286 ; Nightingale v. Goulburii 
(1848), 2 Ph. 594 ; Whioker r. Hume (1858), 7 H. L. Cas. 
125 ; Buckle v. Bristow (1864), 5 Now Rep. 7 ; Wilkinson 
V. Lindgron (1869), 17 W. It. 1000 ; Pocook u. A.-G. (1876), 
25 W. It. 277 ; Be Sutton, Stone v, A.-G. (1885), 28 Ch. 1). 
461 ; it. V. Income Tax Comrs. (1888), 22 Q. B. D. 290 ; Be 
Lloyd Greamo v. A.-G. (1893), 10 T. L. R. 60 ; Langham 
V, Petersen (1903), 19 T. L. R. 157 ; Re Allen, Hargreaves 
V. Taylor, ll!>05] 2 ('[h. 400; Be Wedgwood, Alien v. 
Wedgwood, [1915] 1 Ch. 113 ; Be Verrall, National Trust 
for I’laces of Historic Interest or Natural Beauty t\ A.-O., 
119161 1 Ch. 100 ; Bowman v. Secular Soc., [1917] A. C. 
400 ; It. V, Irioomo Tax Special Comrs., Ex p. Rank’s 
Trustees (1922), 91 L. J. K. B. 311 ; Be Davis, Thomas v, 
Davis, 11923J 1 Ch. 225 ; Be Tetley, National iToviuclul 
A Union Bank of England v. Tetley, [1923] 1 Ch. 258 ; 
Verge V. Somorvlllo, [1924] A. C. 496 ; General Medical 
Council V. I. R. Comrs., English Branch Coimell of General 
Medical Council v. Same (1928), 97 L. J. K. B, 578 : I. It. 
Comrs. r. Yorkshire Agricultural Soc., [1928] 1 K. B. 011. 
Mentd. A.-G. v. Habordashor’s Co. (1834), 1 My. & K. 420 ; 
Baker V. Sutton (1836), 1 Keen, 224 ; Beaumont v. OUvolra 
(1868), L. R. 6 Ell. 531. 

306. .J— -I’recaiory words held impera- 

tive where the object k subject are certain. — 
Dashwood V. Peyton (1811), 18 Ves. 27; 34 
E. R. 227, L. O. 

Annotations : — Mentd. Sanford v. Raikos (1816), 1 Mer. 646 ; 
Fletcher v. Sondes (1827), 1 Bli. N. S. 144 ; Adams v, 
Adams (1842), 11 L. J. Ch. 305 ; Mackenzie v. Bradbury 
(1865), 35 Beav. 617 ; Coutts v. Aoworth (1870), 18 W. R. 
482 ; Codrlngton v. Lindsay (1873), 8 Ch. App. 678. 

307. ,] — Wright v. Atkyns, No. 283, 

ante. 

808. ,] — Shaw v. Lawless, No. 316, 

post. 

309. .] — Knight v. Boughton, No. 

206, ante. 

810. .] — Briggs v. Penny, No. 285, 

ante, 

311. -.] — In order to raise a tinst by 

precatory words in a will there must be a certain 


to the wife did not amount to a pr< 
catpry trust, & she took the property 
real & personal, absolutely. — Rkid i 
Atkinson (1871). 6 I. R, Eq. 373.— H 


300 ii .] — Where In a document 


there is, first, an absolute gift to a 
particular jiidivldual, k then a subse- 

S clause containing words of belief, 
, or hope that a particular applica- 
tion shall be made of such bequest, the 
ct. will refuse to ostahUsh a precatory 


trust unless the words of the subse- 
quent clause are clear, definite, & 
imperative . — Be Byrne’s Estate & 
National Bank, Ltd. (1892), 29 
L. R. Ir. 260.— ifl. 
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subject-matter &: a certain object ; but it is not 
necessary that the object should be so defined that 
it can be distinctly ascertained : if there is a 
definite object intended, that is a sufficient creation 
of a tnist to exclude the legatee from taking bene- 
ficially. 

Thus, where testatrix bequeathed to her husband 
absolutely a specific sum of £13,000, & requested 
that after reserving to his own absolute use & 
benefit £2,000, he would make such disposition of 
the remainder as he might deem most desirable 
to carry out her wishes, often expressed to him by 
word, <K it appeared that she had never expressed 
any wishes on the subject, it was held, that there 
was a definite object intended ; & though that 
object could not be ascertained, there was a suffi- 
cient creation of a trust to exclude the husband 
from taking the beneficial interest in the remainder 
of the fund, although the trust itself failed. — 
Bernard v, Minshull (1850), John. 276 ; 28 
L. J. Ch. 619 ; 5 Jur. N. 8. 931 ; 70 E. K. 427. 

Annoialions .•—Apld. Tiviuo V. Sullivan (18GJ)), L. R. 8 Eq. 

673. Coiwd. lie Eyro, Kyro v. Eyro (1883), 49 L. T. 259. 

Befd. Thomas tJ. Jones (1862), 2 John. Ac II. 47.5. Mentd. 

Noblo 0 , WlUock (1873), 42 L. J. Ch. 321; Re Bagot, 

Raton V. Ormerod, 11893] 3 Ch. 348. 

312. What degree of certainty required.] — 

Bernard v. Minshull, No. 311, ante. 

313. “ Relations.’*] — Testator bequeathed 

all his furniture, etc., & other property to his wife, 
& for her “ to do justice to those relations on my 
side such as she think worthy of remuneration, 
but under no restriction to any stated property, 
but quite at liberty to giv(} ^ distribute what & 
to who ” she “ may please ” : — Held : no pre- 
catory trust was created. — He Bond, Cole v. 
Hawes (1876), 4 Ch. D. 238 ; 46 L. J. Ch. 188 ; 
25 W. B. 95. 

314. .j — The widow of a iieer stated in a 

letter or memorandum sent to her solr. that certain 
diamonds had been given to her iqjon her marriage 
by the mother of her husband, then lieir-pre&ump- 
tive to the peerage, for her life with the request 
that at her death they might he left as heirlooms : 
- — Held : the terms of the gift as stated did not 
import a precatory trust, & therefore the absolute 
property in the diamonds passed under it to the 
donee. 

It is incumbent on those who claim that there is 
a trust, whether created by precatory words or 
otherwise, to point out with reasonable certainty 
who are the objects of the trust ; these objects 
must be ascertained from the words used construed 
reasonably (Chitty, L.J.). — ITtll (Viscount) v. 
Hill (Dowager Viscountess), [1897] 1 Q. B. 
483 ; 66 L. J. Q. B. 329 ; 7(5 ]v. T. 103 ; 45 W. K. 
371 ; 13 T. L. K. 227 ; 41 Sol. Jo. 292, C. A. 
Ainnoiafio7\8 : — Consd. Rc Atkinson, Atkinson r. Atkinson 

(1911), 80 L. J. Ch. 370. Refd. Re Willlains, Wmiains v. 

ymiams, ri897J 2 Ch. 12; Rc Oldfield, Oldfield v. Old- 
field, [1904] 1 Ch. 649. Mentd. Rc HiU, Hill v. HUI, [1902] 

1 Ch. 637. 

315. Certainty of subject.] — Bland v. Bland, 
No. 279, ante. 

See, also, Nos. 323, 324, post. 

810. ,] — Testator devised certain real 

estates to trustees for the use of W. S. for life, with 
remainders over, & he directed the residue of his 
personal estate to be invested in the purchase of 
wber real estates. ITo gave a legacy of £100 to 
B. E. L. as a token of esteem. The will then con- 
tained this clause : “ & it is also nvy particular 
desire that my said exors., whilst acting in the 
management of all or any of my affairs under this 
fiay will, as also my friend W. S. when he shall 
enter into the receipt & perception of my said 
rents of K. V. Si K., shall continue the said B. E. L. 
in the receipt Sc management thereof, & likewise 


shall employ & retain him in the receipt, agency, 
So management of the rents & issues of such other 
lands & premises as shall So may he purchased So 
settled in pursuance of the directions hereinbefore 
contained, at the usual fees allowed to agents, he 
having acted for me since I became possessed of 
said estates fully to my satisfaction ” ; — Held : 
these words did not create a trust in favour of 
B. E. L. 

There is, it is true, a great variety of cases in 
which the expression of a wish has been held to 
create a trust ; but the rule of construction in these 
cases is, that there should be certainty in the object 
So in the subject of a trust so created (Lord 
CoTTENiiAM, 0 .). — Shaw v. Lawless (1838), 6 
n. So Fin. 129 ; 7 E. K. 353, H. L. 

Annoiationa : —Avid. Fliulon v. Stophona (1846), 2 Ph. 142. 

Refd. Conaett Bell (1842), 1 Y. & C. Ch. Cas. 5 9 • Knott 

V. Cottoo (1847), 2 l‘h. l92 ; Foster v. Elbley (1881), 19 

Ch. I). 518. Meutd. Sanndora v. Rotherham (1862), 

3 Gift. 556 ; Rhodes v. Forwood (1876), 1 App. Cas. 256. 

317. .] — Einden V. 8TEPHI3NS, No. 395, 

post. 

318. .] — A gift of the yearly interest, 

dividends, proceeds So profits, to arise from the 
sliarcs of testator in a pottery, shipbuilding yard, 
shipping, trust moneys, effects So premises, to his 
wife for her life, for the maintenance, education 
So support of herself & his children ; So, subject to 
some bequests So trusts tor tlie advancement of the 
children, a becpiest of the residue lo I he children 
equally; & t(‘stator particularly n commended , 
desned &; directed his wife, at his decease, by will 
or otherwise, to divide or disj)oso of what money 
or property she might have saved from the yearly 
income thereinbefore given to her amongst all his 
children, in equal sliares ; — Held: the attempted 
disposition of the savings of the widow was in the 
nature of a precatory gift ; but, the widow having 
taken a beneficial interest, So being empowered to 
spend the whole, there was no certainty of the sub- 
ject of the gift, So no trust cremated of the savings 
in favour of the children ; So the same, therefore, 
belonged to the estate of the widow. — Cowman 
V. HARRifiON (1852), 10 Hare, 234 ; 22 L. J. Ch. 993 ; 
21 L. T. O. S. 148; 17 Jur. 313 ; 1 W. K. 96 ; 08 
B. B. 913. 

Annotation : — Refd. Parnall v. Parnall (1878), 9 Ch. D. 96. 

319. “Bulk of her residuary estate,**] — 

Testatrix gave her residuary estate to A., his heirs, 
exors., administrators So assigns for ever, lor his 
own use So benefit, as she had full contideneo in 
him that, if he should die without lawful issue, he 
would, after providing for liis widow during her 
life, leave the bulk of her residuary estate tt) B., 
(\, D. & E. equally ; — Held : this lan^iage did not 
describe the subject of gift with sufficient certainty 
to create a precatory trust. — Pai.mer v. Simmondb 
(1854), 2 Drew. 221; 2 W. B. 313; 01 E. B. 

704. 

Annotaiianff :-~'Disid. Shovelton v. Shovolton (1863), 32 

Bcav. 143. Consd. Curnick v. Tucker (1874), L. R. 17 Eq. 

320. Refd. Lo Marchant v. Lo Mart'hant (1874), L. R. 

18 Eq. 414 ; Fordham v. Spelgrht (1875), 23 W. R. 782. 

320. No restriction to any stated property.] 

— He Bond, Coj.e v. Hawes, No. 313, code. 

321. Obscurity of declaration — No trust.] — 
Testator gave all his real So personal property to 
his widow, her heirs, etc., “ absolutely So for ever, 
in the full assurance So confident liio])e ” that she 
would bring up, educate, So provide tor his children, 
as it would have been his intention if living ; — 
Held : though the words “ full assurance So con- 
fident hope ” would create a precatory trust, yet 
the trusts wore too obscure to carry into effect, So 
the widow took absolutely. — Macnab v. Whit- 
bread (1853), 17 Beav. 299 ; 1 W. B. 473 ; 61 
B. B. 1049. 
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Sect. S. — Creation of trusts : Sub-sect. 3, H. (c), {d) 
(g)>3 

(c) Desire. 

322. When creating trust — General words — As to 
objects — & amount.] — A baron gives all his estate 
to his wife, & says, “ J desire & request my said 
wife to give all her estate which she shall have 
at the time of her death to her & my nearest 
relations equally^ amongst them.” 

The words bemg so very general, both in respect 
of the money, of the persons to take it, it does 
not amount to a devise, but it is only a recom- 
mendation to the wife to make such a disposition ; 
but if he had desired she would have given it to a 
particular person, it would have been a good devise, 
& a trust [per Cuii.). — A non. (1712), 2 Eq. Cas. 
Abr. 201 ; 8 Vin. Abr. 72 ; 22 E. R. 244. 

323. .] — l^ALMER V. 

SCHRIBB (1713), 2 Eq. Cas. Abr. 291 ; 8 Vin. Abr. 
289; 22 E. 11.244. 

Annotatinna : — Apld. Plersou r. Garnet (1786), 2 Bro. C. C. 

38. Reid. Sprango v. Barnard (1789), 2 Bro. 0. C. 585. 

324. .] — Testator expressing his 

will & desire, that one-third of the principal of 
his estate & eflects be left entirely to the disposal 
of his wife, among such of her relations as she may 
think proper after the death of his sisters, a trust 
for her next of kin at the time of her death, having 
made no disposition. — Biiuh v. Wade (1814), 
3 Ves. B. 198 ; 35 E. B. 454. 

Annotations : — Refd. Burrough v. Phllcox, Laccy v. Phllcox 

(1840), 5 My. U Cr. 72 : Re Brierley, Brieiley v. Brieiloy 

(1894), 43 W. K. 36 ; lie Wooke’s Settlmt., 11897] 1 Ch. 

289. 

325. “If she thinks fit.**]— Jones v. 

Nabbs (1718), 1 Eq. Cas. Abr. 404 ; Gilb. Ch. 140 ; 
26 E. B. 102. 

Annotations : — Refd. Drakoford v. WUkH (1747), 3 Aik. 539 ; 

Malim v. Keighley (1795), 2 Vee. 529 ; Smith v. Attoreoli 

(1826), 1 Hubs. 260. 

326. “ As he should think fit.**]— M ason 

V. Limbury (1736), cited in Amb. at p. 4 ; 27 
E. B. 1. 

Annotations .‘—Refd. Foley r. Parry (1833), 2 My. & K. 138 ; 

Re Dlgglos, Gregory v. Edmondson (1888), 39 Ch. B. 253. 

327. To sell to particular societies.] — B. 8., 

incumbent of the rectory of B., devises hisi^erx^etual 
advowson, donation bi patronage of the parish 
church of B. A all glebe lands, i)rolits, & appurte- 
nances to tlio same belonging, to G. 8. willing & 
desiring her to sell & dispose of the same to Eton 
College, & on their rehisal, to Tiinity College, 
Oxford, & on the refusal of both these societies, 
to any of the colleges in Oxford or Cambridge, 
who will be the best purchaser. There is in this 
case no resulting trust of the advowson of B. to the 
heirs-at-law of testator, but a devise of the bene- 
licial interest therein to G. 8., with an injunction 


only to sell to particular societies. — H ill v. Lon- 
don (Bp.) (1738), 1 Atk. 618 ; 26 E. B. 388, L. C. 
Annotations : — CoMd. King v. Denison (1813), 1 Vos. & B. 
260. Refd. Walton v. Walton (1807), 14 Ves. 318 ; Cook 
V. Hutchinson (183^, 1 Keen, 42 ; Wood v. Cox (1837), 
2 My. & Or. 084 ; Clarke v. Hilton (1866), L. R. 2 Eq. 
810 ; Croomo v. Croome (1888), 59 L. T. 682 ; lie Foord, 
Foord V. Condor, [19221 2 Ch. 519. 

828. .] — Harding v. Glyn, No. 300, ante. 

329. .] — Testator “ desires ” J. “to leave ” 

D. £500, at her death, out of the money bequeathed 
her : — Held : to amount to a legacy from the 
original testator, & not to lapse by D.’s death in 
J.’s lifetime, ho having survived testator. — 
Medlicot V. Bowes (1749), 1 Ves. Sen. 207 ; 27 

E. B. 985, L. C. 

Annotations : — Refd. Blamlrc v. Geldart (1809), 16 Ves. 314 ; 
Freeman v. Lomas (1851), 9 Hare, 109; Middleton v. 
Pollock, Ex p. Nugee (1875), L. H. 20 Eq. 29. 

330. “To take care of his daughter.**] — 

Testator gave his whole property to his wife, 
making no express provision for his daughter, “ but 
in case of death happening to his wife, desired his 
exors. to take care of the whole for his daughter.” 
The wife shall have the whole for life only, with 
remainder absolutely to the daughter. — N owlan 
V. Nelligan (1785), 1 Bro. C. C. 489 ; 28 E. B. 
1257, L. C. 

Annotations : — Consd. King v. Taylor (1801), 5 Ves. 806. 
Refd. Plei'son r. Garnet (1780), 2 Bro. C. C. 38 ; Douglas 
V. Chalmer (1795), 2 Ves. 501 ; Cambridge v. Kous (1802), 
8 Vc8. 12 ; Homo v. I’iUans (1833), Coop. temp. Brough . 
198. 

331. “ To dispose of among children.”] — 

Testator gave the residue of his peisonal estate to 
his wdfe, desiiing her to provide for his daughter A. 
out of the same, as long as she, his wile, should 
live, & at her decease to dispose of wdiat shall be 
loft, among liis children, in such manner as she 
shall judge most i>roper. There is not an absolute 
trust for the eliildron alter tlie death of the wife. — 
Bushman v. Eilliter (1795), 3 Ves. 7 ; 30 E. B. 
864. 

Annotations : — Rofd. Paiker v. Bolton (1836), 5 L. J.lCb. 
98 ; Montrospr v. Montresor (1846), 1 Coll. 693. 

332. “Absolute desire.**] — C ruwys v. 

C01.MAN, No. 91, ante. 

333 . .] — Eorbes V. Ball, No. 365, post. 

334. Desire & direct.] — Devise of a copy- 

hold estate upon certain trusts. Proviso thus, 
“ Provided also, & I do desire & direct that the 
present tenant of the said copyhold estate, or any 
of his children desii’ing to be continued tenant or 
tenants thereof, be suffered to hold & occupy the 
said ijremises, upon payment of the present rent, 
& the taxes & levies which the said present tenant 
hath been accustomed to pay, <& also all future 
taxes, during the time ho or they shall respectively 
be tenant or tenants of the same, & upon entering 
into proper agi'eements not to co m mit any waste, 
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g. When creating trust — As she 
may think fit.*’] — Re Butter worth, 
B UTTER WORTH V. BUTTERWORTH, [1916] 
8. A. L. K. 180.— AUS. 

h. “ In sncJi manner as she 

shall deem just <£• <’<7Mi/a5Ze.’']— Testator, 
by hlfl wil], made an absolute gift of 
aU his property to his wife, subject to 
the pajoiicnt of debts, legacies, funeral 
& testamentary expenses, & by a 
subsequent clause piovlded as follows : 
“ & It is my wish & desire after my 
decease, that my said wife shall make 
a will dividing the real & personal 
estate & effects hereby devised & 
beoneatbed to her among my said 
chlldi*en & In such manner as she shall 
doom just & equitable — Held: this 
did not create a precatory trust. — 
Bank of Montreal v. Bower (1889), 
18 O. n. 226.— CAN. 


k. “ As she secs fit & proper.”] 

— Where testator by Ids will said : 
“ 1 ... do give & bequeath unto my 
wife all the property which I possess 
at my death, to dispose of to the best 
advantage for the support of the 
family ik to leave the residue as she 
sees lit & proper at lier death ” : — 
Held : no tnist for the family was 
created, & the wife took absolutely. — 
Sinclair v. Malay (1900), 40 N. S. R. 
181.— CAN. 

l. “ As she may deem most fit 

ff' proper .”] — Pettytiece ik Turij<iy 
(1906), 13 O. L. R. 1 ; 8 O. W. R. 617. 
—CAN. 

m. “ My wish d: desire.”] — 

Re Walton (1911), 16 W. L. R. 679 ; 
20 Man. L. R. 680,— CAN. 

n. “ In the most just manner 

possible.”] — The following clause in a 
wlU following an absolute gift : — " It 
is my desire that she takes good oare 


of all my children as mucli as it is 
possible to do & 1 also desire that at her 
death she will divide the estate that I 
now give her among our children in 
the most just manner possible ” did 
not constitute a precatory trust. — 
Re SouLLiERE & McCracken (1913), 
24 O. W. R. 400 ; 4 0. W. N. 1092 ; 9 
D. L. R. 879.— CAN. 

o. Shall execute c& carry out 

dirre/ions.'’}— Casey e. McHugh (N. B.) 
(1917), 37 D. L. R. 266.— CAN. 

p. “ J desire <&• request.”] — 

Bayley V. Public Trustee (1907), 
27 N. Z. L. R. 059.— N.Z. 

q. “ / desire.”] — Testator by 

bis will devised to his daughter his 
freehold estate with house thereon. 
Tho will then proceeded as follows : 
“ & I desire that at her death she 
should leave the fee*slmple of this house 
to her son & my grandson 8. & in case 
of the prior decease of 8. that she devise 
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or do any damage by sowing the same with flax, 
hemp, or woad, or by any other means what- 
soever ” : — Held: this was merely a trust; & 
gave no legal interest to the tenant, or any of his 
children. — D oe d. Griffin v. Grafter (1831), 
y L. J. O. S. K. B. 260. 

336. Leave such property among testator’s 

children.] — Testator bequeathed all liis personal 
estate to his wife, declared it to be his w'ill that, 
allliough he had given the whole of his property 
to his said wife, yet it was his desire that, if his 
children conducted themselves t o her approbation, 
she would “ leave such j^roperty equally amongst 
all his children ” : — Held : this was not an absolute 
gift to the widow ; & the obligation amounted 
to a trust. — B onser v. Kinnear (1860), 2 Giff. 
105 ; 2 L. T. 345 ; 6 Jur. N. 8. 882 ; 60 B. R. 82. 

336. Charitable purposes.] — A clause in a 

will appointing A. residuary legatee, with the desire 
that the residuary estate shall be afterwards left 
by her, in her own A testator’s name, to charitable 
l)mposes, does not raise a trust, but ojjerates as an 
absolute gift . — M tCitleoch v. McCulloch (1803), 1 
New Bep. 535 ; 1 1 W. R. 504. 

337. “ As they shall think most agreeable 

to my wishes.”] — Testatiix gave all her personal 
(^state to trustees ui)on trust, after jjayinent of her 
luneral A testamentaj*y expenses, debts, & legacies, 
to hold the residue “ in trust for such of my nieces 
A. A B. as shall be living at my death, my desire 
being that they shall distribute such rchidue as 
they think will be most agreeable to my wishes.” 

A. A B. both survived testatrix : — Held : they 
took the residue for their own benefit. — S tfad v. 
Mellor (1877), 5 Ch. D. 225 ; 46 L. 3. Ch. 880 ; 
36 L. T. 408 ; 25 W, R. 508. 

Annotations: — Consd. l^e Eyre, Eyro v. Eyre (1883), 49 

L. T. 259. Refd. Jie higgles, Gregory v. EdmondHon 

(1888), 39 Ch. D. 254, n. 

338. Provision for companion.] — lie 

Diggles, Gregory v. Rdmondson, No. 281, ante. 

339. Annual allowance.] — Testatiix gave 

all her property equally amongst her two daughteis 
” as tenants in common for their own absolute use 
A benefit,” A appointed them her extrixes. 8he 
then added, ” My desire is that each of my said 
two daughteis shall during the lifetime of my son 
pay to him one third of the respective incomes of 
my said two daughters accruing from the moneys 
A investments under this my will ” : — Held : no 
trust w^as created in favom* of the son. — lie Old- 
field, Oldfield v. ()ldfiej.d, [UK)4J 1 Ch. 519 ; 7.3 
L. J.Ch. 433; 90 L. T. 392 ; 48 8ol. Jo. 298, C. A. 

340. Earnest desire.] — Dobie v, Edwards, 

No. 379, post 

341. “As she shall think fit.”]— The 

words “ I desire the £300 which 1 have bequeathed 
to A. to be divided by her on her death, as she shall 
think fit, amongst the daughters of my cousin 

B. ” create a tiiist capable of being enforced. — He 
Jevons (Deceased), Jevons v. Public Trustee 
( 1911), 56 8ol. Jo. 72. 

{d) ” Entreat ” or “ Enjoin. 

342. Entreat — “ Require & entreat.”] — Codicil, 
requiring A entreating the exor., who was also 


residuary legatee, by will or deed to settle A 
secure £600, to be paid at his decease ; testator 
declaring, that he had omitted to exiiress it in his 
will, not doubting that the exor. will readily 
comply with the request ; a trust, by way of legacy 
out of the assets ; not a condition imposed, inde- 
pendent of them. — Taylor v. George (1814), 2 
Ves. A B. 378 ; 35 E. R. 362. 

343. .] — Words of entreaty in a will held to 

raise a trust. — Prevost v. Clarke (1816), 2 Madd. 
458 ; 56 E. R. 403. 

344 , “Seriously & warmly entreat.”] — 

The words “ I seriously A warmly entreat,” etc. 
. . . [arej sufficient to raise a trust in a jiropcr 
place (Richards, B.). — ^Heneage v. Andover 
(Lord) (1822), 10 Price, 230; 147 E. R. 207; 
on aj^pcal^suh nom. Meredith v. Heneage (1824), 
1 Him. 542, U. L. 

Annotaiums : — Refd. Crawfurd v. Crawfurd (1825), 3 L. -T. 

O. 8. Cb. 105 ; Parker v. Bolton (1835), 6 L. J. Ch. 98 ; 

Kmght V. Knight (1840), 9 L. J. Ch. 354 ; White v. Brlggh 

(1840), 15 L. J. Ch. 182 ; Orcone r. Marisden (1853), 1 

Eq. Kep. 437 ; Godfiey v. Godfrey (1863), 2 New Hep. 10 ; 

Eaton V. Watth (1807), L. It. 4 Eq. 151 ; Jrvino v. Sullivan 

(1809), L. K. 8 Eq. 073 ; Rc Williams, WUUams v. 

Williams, [18971 2 Ch. 12. 

346. “To be kindly, considerate & liberal 

to relations.”] — G. gave the residue of his personal 
estate to trustees for his wifi‘ for life, A after her 
decease to his nephew R., for his own use A 
benefit absolutely. After the death of G. an, 
undated letter was found in his handwriting, 
addressed to R., entreating him, as a last request, 
to accept the letter in explanation, lest there shoyild 
be anything not fully explanatory of his intention 
in the terms of his will. The paper then went on 
to make certain requests in very vague A am- 
biguous language. It was admitted to probate. 
One of the Ahce-Chancelloi s decided that the 
absolute gift of the residue contained in the will 
was cut down to a lile estate by the teims of the 
loti er ; but on appeal, it was held, that though the 
letter was a testamentary instrument, it was 
uncertain in its meaning, A did not revoke or cut 
down the absolute gift to R, in the will ; A, more- 
over, that the words of the letter were not sufficient 
to create a trust wliich this ct. could enforce. — 
He Pinckard’s Trust (1868), 27 L. J. Ch. 422 ; 
31 L. T. O. S. 07 ; 4 Jur. N. 8. 1041, L. JJ. 

346. Enjoin — “To take care of as may seem 
best in future.”] — Bequest as follows : — ” I give 
to my biother, in trust for my sisters M., C. A H., 
£4,000 ... on condition that they will suppoi’t 
M. ; at the demise of either or any of the above, 
the sui'vivors or survivor to receive the increased 
income produced thereby. They are hereby en- 
joined to take care of my nephew J., as may seem 
best in the future”: — Held: the sisters took 
absolutely as joint tenants ; A there was no 
precatory or other trust in favour of the nephew. 
— lie Moore, Moore v. Roche (1886), 55 L. J. 
Ch. 418 ; 54 L. T. 231 ; 34 W. R, 343. 

(c) ” Hope.'' 

347. “ Leave them to my son.”] v. 

{circa 1610), cited in 1 Cas. in Oh. at p. 310 ; 22 
E. R. 815. 


the property at her death in equal 
*// to my two sons L. & V.” : — 
neia : the expression of doslro 

to an imperative direction, 
« the daughter took only a life interest, 
with a remainder to the grandson A 
— Re Klee, Drummond v. 
McGill (1912), 31 N. Z. L. R. 830.-~ 


7 *1 — Testator who in 

making bequests has in his will usee] 
the words, “ I desire that the Immo' 


able property in my estate shall ho 
opt in (ho family name us long as 
OHSible,*' cannot bo deemed to have 
nposed a Jidci-commissum on the 
roperty, A to have thereby prohibited 
,8 alienation outsido the family.-— 
Ic Carey (1894), 11 S. C. 123.— S.AF. 

t. “ I hereby specially desire.*’] 

-CAivtPBELL’s Trustees v. Kinsby- 
CoROAN's Trustees, [1915] S. C. 298. 
-SCOT. 

a. “ My express will dt de- 


sire ."] — Struben V. Estate Stbubkn, 
[1910] C. P. D. 614.--S. AF. 

PART I. SECT. 8, SUB-SECT. 8.— 
H. (d). 

b. "I hey."] — Corbet v. Corbet 
(1873), 7 I. R. Eq. 456.— IR. 

PART I. SECT. 8, SUB-SECT. 8.— 
H. le). 

0 . “ Hope ” dt “ Anxious desire."] 
— Testator bequeathed his movable 
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jg) ^ (fe).] 

348. “ Continue In the family.**] — Uabland v . 
Trigg, No. 301, ayiie. 

849. “ Earnest hope & particular request.**] — 

Testator devised real estates to liis son in fee, 
coupled with the earnest hope & particular request 
that he would keep the estate, & would not sell, 
alien, or dispose of the same, or any part thereof, 
except by way of exchange, or for reinvesting the 
value in the purchase of other lands : — Held : 
the son took the estate's in fee simple, free from any 
trust. — Hood v. Oglander (1805), 34 Beav. 613 ; 
0 New Kep. 57 ; 34 L. J. Ch. 528 ; 12 L. T. 026 ; 
11 Jur. N. S. 498 ; 13 W. R. 705 ; 55 E. R. 733. 

850. *‘To her son if he was worthy.**] — Eaton 
V. Watth, No. 175, ante. 

if) ** Request,'' 

351. Whether creating trust — Use of general 
words — As to objects — & amount.] — Anon. (1712), 
No. 322, aide. 

852. .] — Bi-:rnard v . Minsiiull, 

No. 311, ante. 

353 . — ^ — Absolute gift qualined.]~-A. by will 

devised his collieries, etc., to trustees upon trust, 
to dispose & convey the same in such manner as 
his daughter M., whether sole or covert^ should direct 
or appoint ; & for want of such direction or 

appointment, to ajiply the money arising thereby 
to ccHain purposes in his will mentioned. He then 
declared, “ that though his meaning was to give 
liis daughter the absolute disposal of the collieries, 
etc., to prevent the expenses & trouble that must 
attend the management of affairs of such a natui-e, 
under the direction of the Ot. of Ch. ; he requested 
his daughter to direct the money arising there- 
from, to be applied in such manncT as he had 
directed the same in default of her dirt'ction & 
appointment.” The daughter made an appoint- 
ment in favour of her husband absolutely. But 
this appointment was h(*kl to be void, as being 
contrary to testator’s intention. — Bute (Earl) v. 
Stuart (1702), 1 Bro. Pari. Cas. 470 ; 1 E. U. 700, 
H. L. 

Jnwo/ah’aa .-—Reid. Heiioage v. Andovur (1822), 10 Price, 

354. “My dying request.**] — The words, 

” it is my dying request,” in a will raise a trust. — 
Pierson v. Garnet (1787), 2 Bro. 0. C. 220 ; 29 
E. R. 126, L. C. 

Annotations : — Consd. I’liblinmn r. Filliter (17U5), 3 Ves. 7 ; 

Morloo V. Durham (Bp.) (1805), 10 Voh. 522 ; Hencago 

V. Andover (1822), 10 Price, 230. Refd. Spraiiffe y. 

Barnard (1789), 2 Bio. C. O. 585; Malim v, Keighley 

(1795), 2 Ves. 529 ; Brown r. HiggH (18U.1), 8 Vos. 561 ; 

Kirkbank v. Hudson (1819), Dan. 259 ; Wright r. Atkyns 

(1823), Turti. & K. 143 ; Foley v. Parry (1833). 2 My. & K. 

138. Mentd. Clarke v. Blake (1788), 2 Bro. C. C. 320 ; 

Malcolm v. Martin (1790), 3 Bro. C. C. 50; Bourke v. 

Hioketta (1804), 10 Vos. 330 ; Laiisdowuo v. Lansdowue 

(1820), 2 Bli. 60. 

355. .] — Testator in India gives all his estate 

& effects to A. in England in trust, & directs his 


property to be remitted to him ; & after several 
legacies he gives A. £800, & requests him as soon 
as the property is remitted to lay out the same in 
the funds or other securities which shall appear 
most advantageous for those who shall be bene- 
fited by it hereafter : the £800 is a beneficial 
legacy, not in trust. — ^Wadley v. North (1797), 
3 Ves. 304 ; 30 E. R. 1056. 

Annotations .—Refd. Hammond v. Maule (1844), 13 L. J. Ch. 

386 ; Merry v. Hill (1809), L. R. 8 Eq. 619. 

356. .] — Testator bequeaths to his wife the 

residue of his estate, requesting that she would, at 
her death, leave three legacies of £200 each to 
three persons whom he describes, & that she would 
leave the remainder of her property to his two 
nephews, in such proportions as she thought 
proj^er ; — Held : subject to the three legacies the 
widow was entitled to the residue absolutely, & no 
trust, as to any portion of it, was raised in favour 
of the nephew.s. — Eade v. Eade (1825), 4 L. J. 
O. S. Ch. 44, L. C. 

Annotation .'—Consd, Cowman r. Harrison (1852), 10 Hare, 

234. 

357. Superintend & care for education — 

“ Particular wish & request.**] — Foley v. Parry, 
No. 308, post. 

358 . ‘‘ Especially requesting them.**] — 

T(‘stator duly appointed a fund in favour of 
objects of th(‘ power absolutely, & ho also be- 
queathed to them Ills own property, ” especially 
requesting them ” to leave the appointed fund to 
persons not objects of th(‘ powder : — Held : this 
did not raise a rase for election. — Blacket v. 
Lamb (1851), 14 Beav. 482 ; 21 L. J. Ch. 40 ; 18 
L, T. O. S. 115 ; 10 Jm*. 142 ; 51 E. R. 371. 
AvnntaHons : — Apld. Langfalow v. Langslow (1856), 21 Beav. 

552. Refd. 81('T)henH Gadsrlen (1855), 20 Beav. 463 ; 

Tomkyns r. Blano (1860), 28 Beav. 422 ; Box v. Barrett 

(1866), L. 11. 3 Eq. 244 ; Churchill r. Churchill (1867), 

L. K. 5 Eq. 14. 

359 . Beg & request.**]— Testator by his 

will gave certain shares of freehold & leasehold 
houses to his wife for her sole use A benefit, begging 
& requesting that at her death she would give 
& bequeath the same in such shares as she should 
think proper, & unto such members of her own 
family as she should think most deserving of the 
same. He gave her all his moneys in the funds 
& all the money he might be entitk*d to, for her 
sole use & benefit, begging & requesting that at 
her death she would give & bequeath what should 
be remaining in such sums as she should tliink 
proper, unto such members of her own & his family 
that she should think most deserving, & were 
entitled to the same. lie made a codicil by which 
he gave in terms his residuary estate to his wife : — 
Held : both as to the freehold & leasehold property 
& the moneys there was no trust, but the wife 
took absolutely. — Green v. Marsden (1853), 1 
Drew. 640 ; 1 Eq. Rep. 437 ; 22 L. J. Ch. 1092 ; 
22 L. T. O. S. 17 ; 1 W. R. 511 ; 61 E. R. 598. 
AnnotcUion : — Refd. Burt r. Hcllyar (1872), L. R. 14 Eq. 

160. 


eatato to his widow, expressing in Iho 
testament an “ anxious deHli*o ” 6c, 
in a subsequent wiltiug, a “ hope *’ 
that she sliould make a testament 
bequeathing one-half of the moans 
which might belong to her at her 
death to certain of his relatives, testa- 
tor’s widow having died Intostati’! : — 
Held : her exor. was not bound or 
entitled to give any effect to testator’s 
request. — BARCI.AT ’8 Executor v. 
M’Leod (1880), 7 R. (Ct. of Sess.) 477 ; 
17 Sc. L. R. 311.— SCOT. 
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3661. Whether creating trust.] — Tes- 


tator devised thus : All the residue 
of my property, real & personal, I 
devise to my wife, requesting her to 
will the same to our children, as she 
shall think best.” The widow devised 
tho whole of the property to one child 
out of a number : — Held : that tho 
words used were directory, not preca- 
tory only ; & that tho widow was 
bound to divide her property among all 
the children, although sno might, in her 
discretion, give personalty to one & 
realty to another. — Finlay v. Fel- 
LOWE8 (1867), 14 Or. 66.— CAN. 

856 li. .1 — Testator, by his will, 

gave & hequeatked all his property, 
both real & personal, to his wife for her 


use & benefit, & then added : “I 
request my wife to pay to P. R. (an 
adopted son), at her death, or should 
she soli the farm on which I now live 
before her death, $400 ” : — Held : 
the u^t to testator’s wife was subjoet 
to a precatory tiust In favour of P. R. 
— Renehan V. Malone (1897), 1 N. B. 
Eq. Rep. 500. — CAN. 

866 iil. .] — He O'BiKRNE (1844), 

1 Jo. & Lat. 362.— IR. 

355 iv .] — Moriarty r. Martin 

(1 862), 3 I. Ch. R. 26 ; 4 Ir. Jur. 321.— 
IR. 

d. “ I would ask you to give ornend.^] 
— He Kinq’8 Estate (1888), 21 L. B* 
Ir. 273.— IR. 
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360. Jewels to go as heirlooms.] — Jewels 

were bequeathed to testatrix’s nephew A., “ to 
go & be sold as heirlooms by him & by his eldest 
son on his decease, A to go & descend to the eldest 
son of such eldest son, & so on to the eldest son 
of his descendants, as far as the rules of law or 
equity will permit ; & I request my said nephew 
to do all in his power, by liis will or otherwise, to 
give effect to this my wish as to these things so 
directed to go as heirlooms as aforesaid ” : — Held : 
a valid executory trust was created for A. for life, 
with remainder to B., A.’s eldest son, for his life, 
& upon the death of B. in trust for B.’s eldest son, 
to be a vested interest in him when he should 
attain twenty-one ; but if he should die in B.’s 
lifetime, or after B.’s death, without having 
attained twenty-one, leaving an eldest son bom 
before B.’s death, in trust for such last-mentioned 
eldest son, to bo a vested interest when he should 
attain twenty-one. Subject to these limitations, 
the jewels vested in A. absolutely, & passed by his 
will. The objection, if any, to limiting personal 
estate as heirlooms, where there is no real estate 
to guide the limitations, does not apply to the case 
of family jewels. — H helley v, Sueeley (1868), 
L. R. 0 Eq. 640 ; 37 L. J. Cli. 367 ; 16 W. R. 1036. 

Jnnotations : — Consd. Montagu v. Incliiquin (1875), 23 
W. 11. 5i)2 ; He HiU, Hill v. HiU (1902), 50 W. IE 434. 
Befd. Kxmouth v. Pracd (1883), 52 L. J. Cli. 420 ; Re 
Johnston, Cockoroll v. Essex (1884), 26 Ch. D. 538 ; Hill 
in HiU, [1897] 1 Q. B. 483 ; Re Bei'esford-Hope, Aldenham 
r. Bcroflford-Hoijo, [1917] 1 Oh. 287. 

361. ,j — H ill (Viscount) v. Hill 

(Dowager Viscountess), No. 314, aide. 

362. .] — Testator gave his real Ac personal 

estate to his son, pltf., appointing him his exor. 
“ in trust for the payment, execution, & discharging 
the intentions & devises thereinafter made, & to 
which my property, real & personal, so devised, 
is hereby made subject.” Testator then made 
several bequests, & gave the residue of his real Ac 
personal estate to pltf. after payment of his debts, 
” requesting him that if he should not find an 
opportimity to dispose of my freehold estate at W. 
greatly to his advantage & for the benefit of his 
family that the estate should belong after him to 
his eldest son” — Held: no trust was created of 
the estate at W. in favour of pltf.’s family or his 
eldest son, but pltf. took it absolutely. — llou&E v. 
House (1874), 31 L. T. 427 ; 23 W. R. 22. 

(r/) ” Will:' 

363. When creating trust — “Will & desire.”] — 

Hill v. London (Bp.), No. 327, ante. 

364. .] — Birch v. Wade, No. 324, 

ante. 

365. .] — “ I give to A. C. £500, & it 

is my will & desire that A. C. may dispose of the 
same amongst her relations, as slie by will may 


think proper ” : — Held : a trust for the relations 
of A. C. — Forbes v. Ball (1817), 3 Mer. 437 ; 36 

E. R. 168. 

AnnoiaHons : — Consd. Rc Weeko’s Sottlmt., [1897] 1 Ch. 

289. Held. Davies v. Thoms (1849), 3 De O. & Sm. 347 ; 

Re Brierley, Brierloy v. Brlorloy (1894), 43 W. K. 36. 

Mentd. Lake v. Cunlo (1853), 21 L. T. O. S. 26. 

366. .] — Harding v. Glyn, No. 300, ayite. 

367 . Will & require ” — “ Advise & assist 

his brothers as I have done.”] — C ochrane v. Dun- 
DONALD (1894), 10 T. L. R. 262. 

(h) ” Wish." 

368. When creating trust — “ Particular wish & 
request ” — “ Superintend & take care of educa- 
tion.”] — Testator gave his real & personal estates 
to his wife for life, remainder to his great-nephew 

F. ,son of Ids late nephew, & expressed it to be his 
particular wish & request that his wife, together 
with F.’s grandfather, should superintend & take 
care of his education, so as to fit 1dm for any 
respectable profession or employment : — Held : 
F. was entitled to be maintained & educat'd during 
his minority in the manner described, out of the 
income of testator’s estates. — Foley v. I^ahuy 
(1832), 5 Sim. 138 ; 68 E. R. 289 ; affd. (1833), 
(]oop. tenij). Brough. 219, L. C. 

Annotaiions : — Folld. Kllvlnffton v. Gray (1839), 10 Sim 

293. Apld. Batt V. Anns (1811), 11 L. J. Ch. 52. Consd. 

Gardiner v. Barber (1851), 2 Eq. Hep. 888. Refd. Shaw 

V. Lawless (1838), 5 CL & Fin. 129 ; Jlalkes r. Ward (1812), 

1 Hare, 445 ; Lloyd v. Jackson (1867), 15 W. B. 408 ; 

Pariiall a. J^arnall (1878), 26 W. 11. 851, Wilkins v. 

Jodmll (1870), 49 L. J. Ch. 26. Mentd. Ewan v. Morgan 

(1858), 32 L. T. O. S. 19. 

369. “ This Is my last wish.”] — Testator 

gave all ids property to trustees, & declared that 
he had made no provision for Ins granddaughter 
K. because her deceased father had, in his life- 
time, received more than his other children would 
become entitled to under bis will. He then 
declared trusts of an equal share of liis property 
for each of his surviving children, for their lives, 
with remainders to their children. Ho then made 
a codicil as follows : ” My dear dauglilers, is that 
you do give my dear granddaughter, K., £1,000, 
Ac that you will be kind to E. ; Ac it is my desire 
that you do give her some part of my table linen 
Ac sheeting. This is my last wish.” By a subse- 
quent codicil he made some alteration in the 
bequest made, by his will, in favour of one of his 
daughters, & subject thereto, confirmed his will : 
Held : the second codicil confirmed the first, as 
being part of the will, Ac the concluding sentence 
of the first codicil was sufficient to create a bequest 
of the £1,000 to K., Ac as the articles specifically 
given by it to E., passed, by the will, to the trustees, 
& not to the daughters, so the £1,000 was to be 
paid, not by the daughters out of their life interests, 
but by the trustees, out of testator's general 


PART I. SECT. 3. SUB-SECT. 3.— 
H. (g). 

. e. Whether creating trust — “ Will t(* 
Gray v. Gray (1860), 11 
1. Oh. 11. 218.— IR. 


part I. SECT. 3. SUB-SECT. 3.- 
H. (h). 

1- Whether creating trust — “ Ver] 
mrnwff tuisAes.”] — Jte Deiniphey 
Garvey. [1914] St. K. Qd 

^uu. — AUS. 

. 8^* -"Wish ft' desire .*'] — Testa 

tor, by his will, gave the residue o 
nis real & personal property to hJi 
daughter, the lands to be hold by ho: 
Iv ; & In a subsequent part o: 

the will added, ** I wish & desire thal 
™y daughter shall make a competen) 
provision for my niece.” By a codicil 
®5^^tcd on the same day as the will 
after making olteraUons in his will 


ho added, ” & I do hereby devise to my 
niece, the lot containing oue-flfth of an 
acre fronting on School street, in the 
town of Khigston ” : — Held : the 
words “ I wish & desire ” were not 
precatory merely but directory, & 
formed a charge upon tho rosiduaj-y 
estate. — B aby v. Milleii (1847), 1 
E. & A. 218.— CAN. 

h. Ife Hamilton (1912). 23 

O. W. R. 549 ; 4 O. W. N. 441 ; 27 
O. L. R. 445 ; 8 D. L. R. 529.— CAN. 

k. .] — Testator left all his 

property to his wdfe ; his will, after 
several suggestious or recommenda- 
tions as to his wife’s conduct after his 
decease, rontaiued this clause : "I 
also wish if you die soon after me that 
you will leave all you are possessed of 
to my people & your people equally 
divided between them ” : — Held : look- 
ing at the whole ^vlU, & having regard 


to the fact that tho “ wish ” eovcml 
the wife’s owii propel ty as well as 
what he was leaving her, that tho 
” wish ” was no more than a sugges- 
tion, to be aecepted or not by tho wife, 
bnt not amounting to a mandate or an 
obllgatojy trust. — Jounbon v. Farney 
(1913), 29 O. L. R. 223 ; 4 O. W. N. 
i517.- -CAN. 

l. .]— Tho expression In a will 

of testator’s wish or desire that a 
donee will at her death dispose hi a 
certain way of the property acquired 
under the will hold to be no more than 
a suggestion, to be accepted or not as 
the donee thought fit. & not to amount 
to a mandate or obligatory trust. — 
Perry v. Perry (Man.), [1918] 2 
W. W. R. 485 ; 40 D. L. R. 628.— 
CAN. 

m. ** His earnest wish.**] — 

Testator devised to his wife his house 
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Sect. 3 . — Creation of irniiis ; Sub-scct. 3, U. (h) 

& (i).1 

personal estate. — H inxman v. 1V)YNder (1832), 
6 Sim. 616 ; 58 E. R. 443. 

370. .] — Testator gave whatsoever property 

or effects ho might die possessed of, after his debts 
were paid, or might become entitled to, to his wife, 
& appointed her sole extrix. of liis will : “ & my 

reason for so doing is the constant abuse of trustees 
which I daily witness among men ; at the same 
time ti*usting she will, from the love she bears to 
me & our dear children, so husband & take care 
of what i^roperty there may be, for their good ; 
& should she marry again, then 1 wish she may 
convey, to trustees, in the most secure manner 
possible, what property she may then possess, for 
the benefit of the children as they may severally 
need or deserve, taking justice & affection for her 
guide ” ; &, at the conclusion of his will, he gave 
the capital of liis business to his wife, trusting that 
she would deal justly 6c properly to & by all their 
children : — Held : no trust was created for the 
cliildren. — Rope v. Pope (1839), 10 Sim. 1 ; 59 
B. R. 512. 

Annotation ;~Refd. Macnah r. Whlthrcad ( 1 853). 1 W. 11. 473. 

371. “Most earnestly wish.**] — Young 

V. Martin, No. 289, ante. 

372. “ Allowed to participate.*’] — Lease- 

holds were conveyed to trustees, & it was declared 
that when settlor’s eldest son attained twenty-one 
they should be in trust for him, 6c that the same 
should be assigned accordingly, but so that settlor’s 
wish that his other children “ might be allowed 
by the eldest son to particij)ate with him in the 
same,” shoidd be observed by him : — Held : the 
younger children were entitled to equal share with 
the eldest, as tenants in common. — Liddard v. 
Liddard (1860), 28 Beav. 206 ; 29 L. J. Ch. 619 ; 
2 L. T. 200 ; 6 Jur. N. 8. 439 ; 54 E. R. 308. 

373. Property to be used by widow — “ As 

to her seemed best ** — “ For own & children*s 
welfare.**] — Testator expressed his wish that 
property bequeathed to his wife should be used as 
to her seemed best for her own 6c her children’s 
welfare : — Held : the widow was not absolutely 
entitled. — Godfrey v. Godfrey (1803), 2 New 
Rep. 10 ; 8 L. T. 200 ; 11 W. R. 554. 

Annotation : — Distd. Lambo v. Eamos (1871), 0 Cli. App. 597. 

374. Property to be settled on marriage.] — 

Testator devised real e.statc to his daughter, 6c 
expressed a wish lhat in case she should marry 
she should settle it to her separate use for life, 
6c to such rises as she should appoint by will. 
Scmblc : this created no trust to settle. — Teasdaijs 
V. Braithwaite (1877), 5 (31. D. 030 ; 46 L. J. Ch. 
725 ; 30 L. T. 001 ; 25 W. R. 540, C. A. 

Annotations : — Mentd. Re Foster & Lihtcr (1877), 0 Ch. D. 

87 ; Wclman v. Welinau (1880), 15 Ch. D. .570 ; Shurinur 

V. Hcdjuvlck, CrossDekl v. Shiirraur (1883), 24 Ch. D. 597 ; 

8chrolhor v. Pinkol (1884), 54 L. J. Ch. 241. 

376. To be equally divided among my chil- 

dren.] — Testator gave his wife the whole of his 
real 6c personal jiroperty for her sole use & benefit, 
6c continued, “It is my wish that whatever pro- 
perty my wife might possess at her death be equally 
divided between my childi*en ” : — Held : this W'as 


not a gift coupled with a trust, & the widow took 
an absolute interest in the jiroperty. — P arnall 
V, Parnall (1878), 9 Ch. D. 90 ; 26 W. R. 851. 

Annotation: — Mentd. Re Jones, Richards v. Jones (1898), 
46 W. R. 313. 

37 $. Money to be divided among two 

families — “ In such manner as they shall consider 
right.**] — A will contained a bequest of £2,000 
each to two legatees, followed by the words, 
“ & I wish them to bequeath the same between the 
families of my nephew, 8ilver Oliver, (k my dear 
niece, Mrs. Pakenliam, in such mode as they shall 
consider right ” : — Held : the words did not create 
a precatory trust, but the legatees were absolutely 
entitled to the legacies. 

If we were only to bo guided by the earlier 
authorities there would be strong grounds for saying 
that this would be a precatory trust, but it seems 
to me perfectly clear that the current of decisions 
with regard to precatory trusts is now changed 
& that the result of the change is this, that the ct. 
will not allow a precatory trust to be raised unless 
on the consideration of all the words employed it 
comes to the conclusion that it was the intention of 
testator to create a precatory trust (Lopes, L. J.). — 
Re Hamilton, Trench v. Hamilton, [1895] 2 Ph. 
370 ; 64 L. ,T. Oh. 799 ; 43 W. R. 577 ; 39 Sol. Jo. 
524 ; 12 R. 355 ; ^nib noin. Re Hamilton, Re 
Asutown, Trench v. Hamilton, 72 L. T. 748, C. A. 
Annotations Re Conolly, OonoUy v. Conolly, [1910J 

1 Ch. 219 ; He Atkinaon, Atkinson v. Atkinson (1911), 80 
L. J. Ch. 370 ; Rt Jevons, Jevons r. I’uhlic Trustee (1911), 
60 Sol. Jo. 72. Reid. HiU v. mil, [1897] 1 Q. B. 483 ; Re 
Williams, WUliams v. WiUiams, fl897] 2 Ch. 12; Rc 
Hanbury, Hanbury v. Fisher, [1904] 1 Ch. 415 ; Re Old- 
field, Oldfield V. Oldfield, [1904] I Ch. 649 ; Re Burley, 
Alexander V. Burley, [1910] 1 Ch. 215. 

377. Use of legacy for charitable purposes.] 

— Testatrix by her will gave to R. a legacy of 
of £2,300. By a codicil dated the same day as the 
will she declared as follows : “I wish R. to use 
£1,000, i)art of Hkj legacy given to liim by my 
above will, for the endowment on bis own name of 
a cot in the 1. Hospital, 6c to retain the balance of 
flic said legacy for his own use 6c benefit.” By a 
second codicil in 1905 she declared : “I wish R., 
after endowing a cot as j)rovided by the first 
codicil, to use the balance of the legacy given to him 
by my will for such charitable purposes as he shall 
in his absolute discretion think lit.” R. dis- 
claimed the legacy : — Held : a trust was created for 
the charitable purposes mentioned in the codicils. — 
Re Burley, Alexander v. Burley, [1910] 1 CIj. 
215 ; 79 L. J. Ch. 182 ; 101 L. T. 805 ; 26 T. L. R. 
127. 

Annotation : — Refd. Rc ConoUy, ConoUy v Conolly, [1910] 
1 Ch. 219. 

378. “Specific wish.**] — (1) Testator made 

the following bequest : “To my father, if living 
at my death, & if not, to my younger sister, 1 
beciucath absolutely £5,000, but it is my specific 
wish that the sum shall be distributed as follows : 
£4,000 to ‘ a certain school ’ ; £500 to another 
school ; 6c £500 ‘ to be given to ’ ten or more 
deserving people as therein-mentioned ” : — Held : 
testator’s father, who survived testator, was 
entitled to the legacy of £5,000, free from any 
trust or legal obligation. 


at G. & declared it to ho “ his oaniest 
wish that his si.stcr should reside at 
G. with his wife during her life " : — 
Held : there was not any trust created 
in favour of testator’s sister.— Graves 
I’ i^GHAVES (18G2), 13 I Ch. R. 182.— 

.]— Humphrey ’ s EsTAra, 

[1910] 1 I. R. 21.— IR. 

o. “ Wish (£• frnsf.”] — Rc 

lAiLOR (Deceased), Taylor v. TTiom- 


HON, [1927] N. Z. L. R. 236.— N.Z. 

p. . ] — Campbell v. Kinbey- 

Morq^n’s Truhtkeb, 11915] S. C. 298 ; 
52 So. L. R. 289 ; [1915] 1 S. L. T. 
89.— SCOT. 

q. .] — Testator after giving & 

ho(iueathing a certain farm to his chil- 
dren in equal shares with the house- 
hold furnlturo in tho homestead & the 
movable property in tho mill & apper- 
taining thereto added the following 


words : “ But it is my wish that my 
children shall not alienate the aforesaid 
propoi’ty from the family '* : — Held : 
in tho absence of a clearly expressed 
intention to prohibit such alienation, 
no fldei cornnnesum was created by tho 
will . — Ex p. Terwin (1908), 25 8. C. 
890.— S. AF. 

r. .] — Re Estate Lourens, 

[1912] O. P. D. 643.— S. AF. 

t. .] — When in a mutual will 
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(2) The case is one of the class known as “ pre- 
catory trust ” cases. I am not very fond of the 
word “ precatory.” But I think that we all 
understand what it means. In order to create 
a trust it is not necessary that we should use the 
word ” trust.” Tliero may be other words that 
in form may bo less mandatory than the word 
” trust,” which, taking the wdll as a whole, the ct. 
will construe as creating a trust. It is beyond all 
doubt that, in years gone by, words which were in 
form merely expressing hope, desire, wish, 
intention, & so on, were construed in a manner 
which would not now be followed. It lias been 
jiointed out by the cts. for the last quarter of a 
century &; longer that the current has turned. 
The loaning of the cts. is now undoubtedly not 
to extend the doctrine of precatory trusts. I 
tliink I may go further say that the leaning of 
t he cts. is now not to construe words used in a will, 
not being words of a strict definite legal character 
or words that are beyond all doubt, equivalent 
words, in short, as creating a trust (Cozens- 
IIardy, M.R. ). — Re Atkinson, Atkinson v, Atkin- 
son (1911), 80 L. J. Oh. 370; 103 1.. T. 860, 0. A. 

379. Earnest wish & desire.] — Testator 

appointed his wife universal legatee. The will 
continued, ” it is my earnest wish & desire that 
ray wife should during her lifetime pay out of my 
estate to my sister . . . the ^un of 30.s. each ic 
every week ” ; — Held : this expression of a wish 
did not amount to a precatory trust or direction 
to pay, &; gave to the sister of testator no interest 
to propound his will. — Dobie v. Edwards (1911), 
80 L. J. P. 119 ; 27 T. L. Tl. 464 ; suh nom. Re 
ITanmer, Dobie v. Edwards, 55 Hoi. Jo. 537. 


(/) Words of Recommendation or Advice, 

380. Recommend — Imperative word.]— A gift 
of the residue of testator’s personal estate to 
trustees for the perpetual endowment & main- 
tenance of a school would be a valid bequest, k> 
not within Charitable Uses Act, 1735 (c. 36). 
But if, after such completed bequest, testator goes 
on to recommend the trustees to collect the 
residue, & lay it out at a convenient time in the 
purchase of freehold lands, etc., for that purpose, 
it comes within the statute, because the word 
” recommend ” is imperative on the trustees, & 
leaves them no discretion, but raises a trust which 
must be carried into execution, unless there be in 
some other part of the will an express option given 
to them in terms so to lay out the money, or not 
in their discretion. — Kirkbank v, Hudson (1819), 
Dan. 259 ; 7 Price, 212 ; 146 E. R. 951, Ex. Oh. 

381. — ~ As to dispositions of donee's will.] — 
E. C. having two sons, & being engaged in the 
sugar trade, devised his sugar houses, etc., to his 
eldest son ; nevertheless, in case his oldest son 
should die without a son or sons of his body, then 
he recommended to him to give & devise the sugar 
houses, etc., to his brother, testator’s second son. 
The eldest son died without issue male, leaving a 
^lighter, & without devising to his brother : — 
H eld : not a trust for the brother, but a mere 
recommendation. — Cunliffb v, Cunltffe (Lady) 
(1770), Amb. 686 ; 27 E. R. 446. 

^nj^t^iona Expld. Mallm v. KelKhloy (1795), 2 Ves. 529. 

Apld. Puflhman v. Fillitor (1795), 3 Ves. 7. Expld. 


Kirkbank v. Hudson (1819), 7 Price, 212. Reid. Pierson 

V , Garnet (1787), 2 Bro. 0. C. 226 ; Parkorr. Bolton (1835), 

6 L. J, Ob. 98. 

882. .] — Testator gave to his wife all 

his personal estate, relying that if she should marry 
again she would secure whatever she should 
possess under his will for her separate use ; & he 
recommended her to give by her will, what he 
should die possessed of under his will, to certain 
persons whom he named ; — Held : the wife’s exor. 
was a trustee of the whole of the property possessed 
by her under the will for the persons named. — 
IIORWOOD V. West (1823), 1 Sim. & St. 387 ; 1 
L. J. O. S. Ch. 201 ; 67 E. R. 155. 

Annoiationa : — Distd. Parnall v. Pamall (1878), 9 Ch. D. 90. 

Refd. Parker v. Bolton (1835), 5 L. J. Ch. 98. 

383. << Such of my relations as she 

shall think proper."] — Gift of a legacy to testator’s 
wife, ” to bo disposed of by her will in such way as 
she sliall think xuoper ; but I rceommond her to 
dispose of one-half thereof to her own relations, 
& the other half to such of my relations as she shall 
think proper ” : — Held : not to create a trust. — 
Johnston v, Rowlands (1848), 2 De G. <fc Sm. 
356 ; 17 L. J. Ch. 438 ; 11 L. T. O. S. 511 ; 12 
Jur. 769 ; 64 E. R. 160. 

384. “ Relations & kindred of testatrix’s 

mother" — Due regard to aiding & assisting.] — 

A devise to A., for life, with liberty to leave the 
same to whom she thouglit most deserving of it, 
recommending to her to liave a due regard to 
testatrix’s mother’s relations, is not mandatory 
as to the objects of tlio apxjointment. — Randal v. 
llEARLE (1794), 1 Anst. 121 ; 145 E. R. 820. 

385. Settlement of property.] — Testator 

devised all his ri'al estate to liis sister for life ; 
remainder to her children as slie should appoint ; 
for want of appointment, to all her children 
their heirs as tenants in common. 

His sister liaving two daughters, by a codicil, 
declared to bo a codicil to his will not theu at hand, 
he gave one of them an annuity, 6c directing his 
annuities to be paid out of his 3 per cent, stock, 
ho charged them on his real estate in case of a 
deficiency ; & directing the residue of his xiersonal 
estate t-o be invested in freehold lands & heredita- 
ments, he recommended to his sister to settle 
convey, or join wdlh her husband in settling & 
conveying, all his estates & property, which she 
might derive from him after liis decease, to the 
use of her two daughters for life, in such parts, 
shares, & proportions, as she should approve, with 
remainder to their resj^ective issue, & cross 
remainders, & the usual jiowers & clau.sos in strict 
settlement. Testator’s sister died in his life, & 
her two daughters were his co -heiresses. Some 
real estates were purchased between the executions 
of the will & codicil. As to the real estate, the will 
is not revoked but is republished by tlie codicil ; 
&; the two nieces are entitled to all the real estates, 
& to those directed to be purchased as tenants in 
common in fee. — Megoison v. Moore (1795), 
2 Ves. 630 ; 30 E. R. 813, L. C. 

Annotationa ; — Consd. Knight v. Knight (^1840), 3 Boav. 148. 

Refd. (3roeno v. Marsden (1853), 1 Eq. Rep. 437. 

386. .] — A recommendation by 

testator to his devisee, in case of her marriage, to 
settle the devised estate in a specified way : — 


the testatoi’s stated it to bo their 
^8h and desire that the land bo- 
should remain exclusively 
family & pass over to the third 
generation, but Immediately there- 
state that in case a 
profitable opportunity should arise 
the lands could with the consent of the 
«old & the proceeds divided 
rteia .* no fidei commiaaum had been 


Imposed & the order authorising 
transfer free from the expressed wish 
& desire might i>o gi’antod.-— E jt n. 
Van Rooyln Estate (1917), 38 

N. L. R. 79.- S. AF. 

PART I. SECT, 3, SUB-SECT. 3.— 
H. (i). 

a. ^?Mai 7 <’stmn.l--Tho expression In 


a will of testator’s wish or deslio 
that a donee wdll at her death dispose 
in a certain way of the property 
acquired under the will hold to bo no 
moio than a suggestion, to bo accepted 
or not as the donee thought fit, & not 
to amount to a mandate or obligatory 
trust.— Perry r. I^erry (Man.), [1918] 
2 W. W. R. 485 ; 40 1). L. R. 628.— 
CAN. 



690 


Trusts and Trustees, 


Sect, 3. — Creation of trusts : Sub-sect, 3, H, (i)» 0) 
fSo (fe), cfc I,; sub-sect, 4.] 

Held : not to amount to a trust . — Re Great 
Western Railway Act, Ex p, Payne (1837), 
2 Y. & 0. Ex. 630 ; 7 L. J. Ex. Eq. 1 ; 1 Jur. 818. 

387. .] — Testator bequeathed to his 

daughter A., the wife of B., a legacy of £10,000, 
payable six months after his decease, & he recom- 
mended his daughter & her husband to settle it, 
together with such sum of money of the husband 
as he should choose for the benefit of A. & her 
children : — Held : a trust for the children, & the 
legacy did not lapse by the death of A. in the 
lifetime of testator. — Ford v, Fowler (1840), 3 
Beav. 140 ; 9 L, J. Ch. 352 ; 4 Jur. 958 ; 49 E. R. 
57. 

Annoiatim : — Re!d. Fisk v. A.-Q. (1867), L. R. 4 Eq. fi21. 

388. .] — Testatrix willed that, after 

payment of her legacies, the whole of her property 
should be given to her sister Mary, to be hers 
independent of any husband ; & earnestly recom- 
mended her to take such measures as she might 
deem best for making it sure that whatever she 
might inherit might go at her decease to her 
chiidron : — Held : the children on their mother’s 
death were entitled to the proi^erty as joint tenants 
absolutely. — Cholmondeley v. C’holmondeley 
(1845), 14 Him. 590 ; 60 E. R. 487. 

389. Disposition of principal after death of 

donee.] — Trust raised under a recommendation by 
will to a legatee to dispose of her legacy among 
certain persons after her death. — ^Malim v, 
Keighley (1795), 2 Ves. 529 ; 30 E. R. 760. 
Annotaiwns : — Overd. lie Hamilton, Trench v. Hamilton, 

[18961 2 Ch. .T70. Consd. lie Oldhekl, Oldfleld v, Oldflold, 

119041 1 Ch. 649. Kefd. PuBhman v. Fllliter (1795), 3 

Ves. 7 ; Kirk bank v. Ilcrdson (1819), Dan. 269 ,* Honoago 

V. Andover (1822). 10 Price, 230 : Parker v. Bolton (1836), 

6 L. J. Ch. 98 ; Knight v. Boughton (1844), 11 01. & Fin. 

613 ; Montic'bor v. Montresor (1846), 1 Coll. 693 ; White 

V. Briggs (1846), 0 L. T. O. S. 477 ; Roovos v. Baker (1864), 

J8 Beav. 372 ; Smith v. Smith (1866), 2 Jur. N. S. 967 ; 

Eaton V. Watts (1867), L. U. 4 Eq. 161. 

390. .] — Bequest to A. for life, with 

power on her marriage to appoint the interest to 
her husband for life, & a recommendation to dis- 
pose of the principal after her own death & the 
determination of the preceding trusts among the 
children of the recommendation being held an 
absolute trust, it is a vested interest in all the 
children. — Malim v. Barker (1796), 3 Ves. 150 ; 
30 E. R. 942. 

An'twiaiion : — Refd. Parker v. Bolton (1835), 6 L. J. Ch. 98. 

391. .] — Re Hamilton, Trench v, 

Hamilton, No. 376, a^de, 

392. Tenant to remain In occupation.] — 

Devise to a son, recommending him to continue his 
cousins, A. &. B., in the occupation of their respec- 
tive farms in the county of W. as lieretofore & so 
long as they continue to manage the same in a good 
&> husband like manner & to duly pay their rents. 
A trust for the cousins, who had been tenants at 
will ; &. the son, being the heii* was put to his 
election. — T idbits v. Tidbits (1816), 19 Ves. 656 ; 
2 Mer. 96, n. ; 34 E. R. 659, L. 0. 

A nnola, 10718 Retd, Parker v. Bolton (1835), 5 L. J. Ch. 

98 ; Shaw V. Lawless (1838), 5 Cl. & Fin. 129 ; Finden v. 

Stephens (1846), 1 Coop. temp. Cott. 318. 

393. «« But not absolutely enjoin.”] — 

Young v. Martin, No. 289, ante, 

394. Work qualifying absolute gift.] — 

Testator bequeathed to his wife for her life the use 
of all his property, &; directed that certain specific 
chattels should be finally appropriated as she 
pleased, with a sum of £4,000 ; which sum, 
however, he recommended her to divide among 
certain persons ; — Held : no trust was created in 
favour of any of those persons as to any part of the 


£4,000.— White v, Briggs (1846), 16 L. J. Ch. 182 ; 
6 L. T. O. S. 477, L. C. 

395 . No trust unless subject certain.] — 

Wish & desire that a particular person should be 
appointed manager of testator’s estate for all pur- 
poses for which his trustees might have occasion 
for a manager, considered only as opinion & advice 
& not as a trust. 

Words of recommendation are never construed 
as trusts, unless the subject be certain. — ^Finden 
V, Stephens (1846), 2 Ph. 142 ; 1 Coop, temp, 
Cott. 318 ; 16 L. J. Cli. 03 ; 8 L. T. O. S. 249 ; 10 
Jur. 1019 ; 47 E. R. 874, L. C. 

Annotationa : — Refd. Knott v. Cottoe (1847), 2 Ph. 192; 

Stevena v. Keating (1860), 14 Jur. 157 ; Saunders v. 

Rotherham (1862), 3 Giff. 556 ; Foster v. Elsloy (1881), 

19 Ch. D. 518. 

395. Guardianship of children.] — Words of 

recommendation or desii’e in a will will not rais(' 
a trust if such construction would confiict witli 
other provisions of more definite &; positive impoi't 
in the same instrument ; but the ct. will give such 
effect to them as may not be inconsistent with 
those provisions. 

A father having by his will appointed a guardian 
to his children, with a recommendation that, in 
the event of their mother’s death during their 
minorities, th(‘y sliould be placed imder the care 
of two female relations : — Held : on a contest 
between those ladies & the testamentary guardian, 
in reference to the management of the children 
after the mother’s death, the ct. was bound to give 
effect to the recommendation, but not further 
than might be consistent with preserving to the 
testamentary guardian the general superintendence 
Ac control over the children & their fortunes, which, 
by virtue of his office, it was his right Ac duty to 
exercise. — KNorr v, C’ottee (1847), 2 Ph. 192 ; 
8 L. T. O. S. 462 ; 41 E. R. 915, L, 0. 

Annotation: — Refd. Ware v. Mallard (1851), 18 L. T. O. S. 

191. 

397. “ Advise ” — Settlement of estate.] — 

Testator devised some copyhold estates to his son 
T., Ac “ advised liim to settle it upon himself, Ac his 
issue male by his lawful wife, Ac for want of such 
issue, upon E. Ac liis lawful issue : — Held : these 
words created a trust. — Parker v. Bolton (1835), 
5 L. J. Ch. 98. 

398. “ Directions to my executors ” — Invest- 
ment — Recommendation only.] — TeslatGr, by his 
will, devised his residuary real estates to trustees, 
in trust for cei'tain tenants for life, with remainder 
to 1). F. for life, with remainder in trust for the 
sons of D. F,, as tenants in common m tail male, 
with cross remainders Ac remainders over, Ac he 
directed his residuary i)ersonal estate to bo laid 
out in the purchase of land, to be settled to the 
same us(*s. By a testamiuitary paper of the same 
date as the will, Ac headed, “ Memorandum, alias, 
directions to my exors.,” he directed, as to his 
residuary personal estate that his exors. should 
apply for an estate of an uncle of testator as an 
investment “ for the use Ac behoof of D. F. ” ; &, 
if not attainable, to inquire if any part of a ceitain 
other estate was to be disposed of. 

Neither of the specified propeities could be 
obtained on fair terms, as an investment ; — Held : 
D. F. did not take any further interest under the 
codicil than under the will, Ac testator thereby 
either meant to express merely a recommendation 
to his trustees as to the mode of laying out his 
residuary personalty, or expressed no intention 
on which the ct. could act. — F itch v. Friend 
( 1848), 2 De G. Ac 8m. 406 ; 64 E. R. 181. 

{j) Words of Confidence, 

See Sect. 3, Sub-sect, 3, A. (5), ante. 
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{k) Other Precatory Words. 

399. Words of expectation — Not amounting to a 
recommendation.] — Words of expectation in a will 
not amounting to recommendation will not create 
a trust. — L echmerb v. Lavie (1832), 2 My. & K. 
]97 ; 39 E. R. 919. 

Annotations : — Reid. Briggs v. Penny (1849), 3 De G. & Sin. 

625 ; I’arnaU v, Parnall (1878), 28 W. It. 851. 

400. “ Conjure ** — Following absolute gift.] — 
Testator, after reciting that he was desirous of 
making a suitable provision for his wife, as well as 
for his daughter & grandchild, in order to mark his 
unbounded confidence in his wife, & his belief that 
she would bo actuated by the most maternal regard 
towards his child, gave her all his property, for her 
own use, benefit & disposal absolutely, implicitly 
relying on her attacliment to his daughter & grand- 
daughter. He then directed his exors. to sell liis 
property, Sl to invest the proceeds on Govt, or 
real securities, in his wife’s name alone, or jointly 
with liis exors., with power to change the securities : 
“ To hold the same unto my wife for her own 
absolute use, benefit & disposal ; & whereas I have 
hereby manifested abundant proof of entire confi- 
dence in my dear wife, by thus giving her the sove- 
I'eign control over tiie whole of my property, 
for her solo use & benefit, which she will duly 
appreciate accordingly ; but in so doing 1, never- 
theless, earnestly conjure her, under the advice 
of my exors., to proceed forthwith to make ample 
provisions, by deed or will, for our only child As 
giandchild.” The will concluded with a jiower to 
the wife, who was extrix., & to the exors. to retain 
their expenses out of testator’s estate : — Held : 
no trust was created by the will in favour of either 
the daughter or the gi*anddaughtcr. — Winch v. 
Brutton (1841), 14 Him. 379 ; 4 L. T. O. H. 271 ; 
8 .Tur. 1080 ; 60 E. R. 404. 

Annotation Apld. IIccvch v. Baker (1854), 18 Boav. 372. 

401. “ I would have ** — Imperative] — Testator 
liad a power to appoint the firoduce of a policy on 
Ids life amongst Ids children, by writing or will. 
By his will he beciueathed all his personal estate 
to his daughter F. By a contemporaneous writing, 
unattested & headed “ memorandum,” he gave 
directions to F. as to his property, & said, ” the 
money from the Equitable Insurance Oflice 1 would 
have equally divided between my daughters F., G. 
A6 a.,” & it also expressed his wish that his two 
sons should have ceHain interests out of his own 
property : — Held : the words ” I would have ” 
were imperative & not mere' instructions to F. — 
Brohy V. Landor (1800), 28 Beav. 504 ; 30 L. J. 
(’ll. 593 ; 0 Jur. N. 8. 1278 ; 9 W. R. 47 ; 54 E. R. 
100. 

Annotation: — Befd. Topham v. Portland (1862), 31 Beav. 

525. 

I, Other Cases. 

402. Sufficient to pay & discharge all estate 
duty ” — Whether trust for payment.] — Testator 
by a codicil to his will, executed after the passing 
of Finance Act, 1894 (c. 30), bequeathed to his 
eldest son, to whom certain settled estates would 
pass on testator’s death, ” a sum of money suffi- 
cient to pay & discharge all the estate duty wliich 
may be payable by ” him ; & he directed such sum 
to be paid out of moneys in the hands of his 
bankers at his death, but if the sum at the bankers 
should not bo sufficient, he declared that no other 


part of his estate should be liable to make good the 
deficiency : — Held : the legacy was a gift to the 
eldest son for his own benefit absolutely, & was 
not impressed with a trust to pay the estate duty 
out of it. — ^Mexborougii (Earl) v. Havile (1003), 
88 L. T. 131 ; 19 T. L. R. 287, U. L. ; revsg. 
8. C. sid) nom. Re Mexborough, Havile v. Mex- 
BOROUGii (1902), 80 L. T. 331, C. A. 

Words of declaration In letters or memoranda.] — 
See Sub-sect. 2, A. (6), ante. 


Sub-sect. 4. — Designation of Subject-Matter. 


403. Subject-matter must be certain.] — Sprange 
V. Barnard, No. 410, post. 

404. .] — Cruwys V. CoLMAN, No. 91, ante. 

405. .] — Wright v. Atkyns, No. 283, ante. 

406. .J — (1) If once you get a married 

woman wlio is merely a bare trustee, then under 
Trustee Act, 1893, (c. 53), s. 10, she can convey At 
surrender as if she were a feme sole. But here she 
is not a bare trustee, for the principal, interest, At 
costs have not been paitl, At therefore she has not 
been denuded of her beneficial interest in the 
property (Kekewich, J.). 

(2) Now, in order to create* a trust you must have 
three things, namely, the i^erson who is a trustee, 
the i)erson or class of persons who form the cestuis 
que trusty At the prop(‘T*ty which the trustee holds on 
behalf of the cesiut^ qua trust (Kekewk’II, J.). —Re 
Brooke A: Fj^emlin’s Contract, [1898J 1 Ch. 047; 
07 L. ,1. Ch. 272 ; 78 L. T. 410 ; 40 W. R. 412 ; 
14 T. B. R. 321 ; 42 Sol. Jo. 431. 

Annotation :--A8 to (1) Apld. AV Weat 6t Hardy’s) Contract. 

II904J 1 Cii. 145. 

407. What subject-matter sufficiently certain — 
** So much as shall be remaining at his death.*’] -- 

SpttANGE V. Barnard, No. 410, post. 

408. Fund contingent on certain event.] — 

Testator devised certain estates by name, together 
with his farming stock furniture, to liis beloved 
wife to sell, to discharge all his creditors ; & h(* 
constituted his wife & W. his exors., whom Ikj 
appointed to st‘ll & dispose of all his estates & 
chattels, in such manner as they should jointly 
agree upon, or not to sell if it seemed most ailvisablfj 
to keep them, or in any way they should think 
projier, so that (*very creditor had his money, Ac 
if sold, all overplus to his wife, towards her support 
Ac her family : — Held : testator’s children had such 
an interest in the devised estates as (‘nabled them 
to sustain a bill against the widow Ac her co-oxor., 
impeaching a sale on the ground of fraud, Ac pray- 
ing an account of the rents Ac profits. 

Now, J have already stated it to be my clear 
opinion, that in a certain event, the event, namely, 
of a sale, the widow would take the property, 
subject to a trust (Lord Cottenham, C.). — Woods 
V. Woods (1830), 1 My. Ac Cr. 401 ; Donnelly, 01 ; 


[0 E. R. 429, L. C. 

Innotations Avid. GUbort v. Bcnnell ( 1839 ), lO Sim. 371. 
Consd. llaikcs v. Ward (1842), 1 » Crockett v. 

Crockett (1848), 2 Ph. 553. Re!d. Hod^on Green 
(1842), 11 J... J. Ch. 312; ^ 

Y, & C. Ch. Cas. 363 ; Thorj) u. Owen (184.1), 2 ilare, 607 , 
Re Parkinson ’« Trust, Ex p. Thompson (1851), 1 blm. N. 9. 
242 ; Wobb v. Wools (1852), 2 Sim. N. S. 207 ; Greene r. 
Greene (1809), 17 W. B. 487 ; Lambo v. Ramos (1871), 


PART I. SECT. 8. SUB-SECT. 8.— 

H. (k). 

iuh Testator directed 

m bl" estate bo given 

’ 4 ^ believing that she win do 
l^Uoe to my relatives ” :~Hcld : no 
created, but T. took the 
whole of the estate absolutely . — Re 


Warren’s Wilj., Vkrga v. Taylor, 
[1907] V. L. B. 325.— AUS. 

0 . Relying wholly on his vnfe^s sense 
of justice her kindliness of Acan.J 
— Rc 9TANTON (1912), 23 O. W. K. 
849 ; 4 O. W. N, 604 ; 9 D. L. K. 261. 
—CAN, 

d. “ Well knou<na her sense of jus- 


lice d’ hwc to her family .**] — Greene 
V. Greene 0869), 3 1. B. Eq. 90. — 

IR. 


PART I. SECT. 8. SUB-SECT. 4. 

e. Shares in company not yet in- 
corporated.] — Brennan v. MoRPUKaT 
(1908), 6 C. L. R. 22.— AUS. 
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Trusts and Trustees. 


SecL 3. — Creation of irunts : Sub-sects. 4. & 5, A. <&: 

B. (g) & jh).] 

409. Alternative gifts — ^Effect of word “ prefer.”] 

— Testator by a holograph letter, which by the 
law of Scotland is a testamentary writing, in- 
structed his Bolr. to pay to applt., a single lady, on 
the first of each month after his death, the sum of 
£12 10«., being at the rate of £150 a year. “ But 
in lieu of this I would prefer that as soon as you 
conveniently can, that the sum of £3,000 should be 
taken from my life insurance funds & paid over to 
her.” 

Testat/or’s trust disposition contained a general 
direction for payment of debts, & the insimance 
funds, after paying off the charges upon them, 
amounted to £1,900 ; — Held : the trustees were 
bound to pay over the capital sum of £3,000 to A., 
&; had no option to decide whether she was to 
receive the monthly allowance or the capital sum. 

The use of the word ” prefer ” indicates not an 
alternative for selection by the trustee, but that 
there has been an alternative in the mind of 
testator, which he proceeds to resolve in the 
document before your lordships (Lord Loreburn, 
C.).— Dawson v. Beid (1915), 113 L. T. 52, H. L. 

Charitable trusts.] — See, generally. Charities, 
Vol. VIII., pp. 298-302, Nos. 750-811. 

Precatory trusts.] — *9ec Sub-sect. 3, H. (5) ii., ante. 


Sub-sect. 5. — Designation op Objects. 

A. Necessity for Certainly. 

410. General rule — Object must be certain.] — 
Wife having a power to dispose by will, signed Ac 
sealed by her, of £300 in the hands of trustees, 
having made a will agreeable to tlie power, after- 
wards made a testamentary paper, by wliich she 
gives it to her husband ; but so much as shall be 
remaining at his death, etc., to her brother Ac sistei*s. 
This paper is not scaled, but is on a stamp. The 
stamp is equivalent to a seal. It vests absolutely 
in her husband, Ac was decreed to be paid to him, 
the property not being sufficiently certain to raise 
a trust. 

The property Ac the person to whom it is to be 
given must be certain in order to raise a trust 
(Arden, M.B.). — Sprange v. Barnard (1789), 
2 Bro. C. C. 585 ; 29 E. B. 320. 

411. .] — CrUWYS V. CoLMAN, No. 91, 

ante. 

412. .] — Be Brooke Ac Fremlin’s 

Contract, No. 400, ante. 

413. Limitations of trust of heirlooms.] 

— When a trust is created to secure the devolution 
of chattels as heirlooms, any limitations which are 
to take effect by way of postponement of defeas- 
ance of any absolute interest are subject to all the 
rules which govern the validity of conditions sub- 
sequent. Such limitations, therefore, must be 
ceHain, not only in expression, but also in opera- 
tion, Ac it is essential to their validity that it should 
be capable of ascertainment at any given moment 


of time, whether the limitation has or has not 
taken effect. Testator, who was a peer, be- 
queathed chattels to trustees, upon trust to permit 
Ac suffer the same to go & be held Ac enjoyed with 
the title, so far as the rules of law Ac equity would 
admit, by the person who for the time being should 
be actually possessed of the title, in the nature of 
heirlooms, Ac so that no person in existence at the 
time of testator’s decease, or born in duo time 
afterwards, Ac afterwards coming to the title, 
should have any other than a life interest in the 
same, Ac so that no person should acquire an abso- 
lute interest in the same till the expiration of 
twenty-one years after the decease of all such 
persons as should be in existence at the tiine of 
testator’s decease & afterwards attaining the title : 
— Held : the latter clause of the limitations was 
void for uncertainty in operation, Ac the first 
person born after the death of testator who 
attained the title acquired an absolute interest in 
the chattels, notwithstanding that there was still 
living a person who was alive at the time of testa- 
tor’s death, Ac who was capable of inheriting the 
title. — Be Exmouth (Viscount), Exmouth (Vis- 
count) V. Praed (1883), 23 Ch. 1). 158 ; 62 L. J. 
Ch. 420 ; 48 L. T. 422 ; 31 W. B. 545. 

Annotahons : — Consd. Jte Johnston, Cockerell v. Essex 

(1881), 26 Ch. J). 668 ; lie Lanyon, Lanyon v. Lanyon, 

11927) 2 Ch. 264. Refd. Jeffreys v. Jeffreys (1901), 84 

L. T. 417 ; Re Moore, Prior v. Moore, [1901] 1 (jh. 936 : 

He Hill, Hill V. Hill, [1902] 1 Ch. 807 ; Re Santlbrook, Noei 

V. Sand brook, [1912] 2 (jh. 471 ; Re Fowler, Fowler v. 

Fowler, [1917] 2 Ch. 307. 

Charitable trusts.] — See Charities, Vol. VIII., 
pp. 292-298, Nos. 094-755. 

Precatory trusts.] — Sec Sub-sect. 3, IT. (5) ii., 
ayiic. 

B. What Objects Sujficiently Certain. 

(a) In General. 

See, generally, Wills. 

414. “My family.”] — Wright v. Atkyns, No. 
283, ante. 

415. In accordance with my wishes verbally 
expressed — Admissibility of parol evidence.] — 

Testator by his will appointed his wife solo extrix. 
Ac gave her his property for life. Tie then desired 
Ac empowered her by her will or in her lifetime to 
dispose of his estate “ in accordance with my 
wishes verbally expressed by me to her ” : — 
Held : parol evidence could not bo admitted to 
show what testator’s verbally expressed wishes 
were, Ac the power of disposition given to the 
widow was void for uncertainty. — Be Hetley, 
IIetley V. TTetley, [1902] 2 Ch. 860 ; 71 L. J. 
Ch. 709 ; 87 L. T. 205 ; 51 W. B. 202. 

Annotation ; — Consd. Re Blackwell, Blackwell v. Blackwell, 

[1928] Oh, 614. 

416. “ Most reputable ” relations — Right of heir 
to take.] — Clarke v. Turner (1091), Freem. Ch. 
198 ; 2 Eq. Cas. Abr. 492 ; 22 E. B. 1158. 
Annotation : — Refd. Kemp v. Kemp (1801), 5 Vos. 819. 

417. Infant en ventre sa mere — Executory trust 
In tail.] — An executory trust in tail for an only son 
of A. en ventre at testator’s death, not void for 


PART I. SECT. 8, SUB-SECT. 6.— A. 

410 i. General rule — Object must he 
certain.] — Re Bourk's Will, Cun- 
NINQIIAM r. Rubenach, [1907] V. L. It. 

171.— AUS. 

410 ii. .1— Testator by hie 

will provided : “I leave my house 
furniture & land situate in K. & 
twenty shares in the Bank of Victoria 
... in trust to my extiix. for K. D. 
. , . until she attains 18." He then 
gave certain pecuniary legacies & 
went on — " The residue of my estate 
I leave to my extrix. in trust to bo 


disposed of in whatever manner she 
may think fit " : — Held : the extrix. 
took the residue as a trustee ; the trust 
was void tor uncertainty, & the noxt- 
of-kln was entitled. — Re Dwyer’s 
I Will, [1916] V. L. It. 114.— AUS. 

410 iii. .] — ^A.jby marriage 

articles, agreed with trustees named 
therein, that he " should from timo to 
time theivafter effect such assurances 
on his own life, at such periods & for 
such amounts respectively as his 
income would fairly admit of," & 
assiemthe same to the tiustocs on trusts 


in the articles specified : — Held : this 
agreement was so uncertain that a 
ct. of equity would not decree specific 
performance of it. — Tottenham v. 
Townsend (1 855), 5 1. Ch. R. 225.— IR. 

410 iv. .] — ^M'Carthy 

A.-G. (1863), 16 Ir. Jur. 4.— IR. 

PART I. SECT. 8, SUB-SECT. 6.— 
B. (a). 

f. ** Children now living db such 
children as 1 may hereafter have ."] — 
Re Anokl’s Trust (1007), 9 Nfld. L. H. 
353.— NFLD. 
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uncertainty, nor too remote. — Blackburn v. 
Stables (1814), 2 Ves. & B. 367 ; 35 E. R. 368. 
Annolationa : — Apld. Re Wllmer’s Tniets, Mooro v. Wincrfleld, 
[1903] 1 Ch. 874. Refd. Marshall v. Bousfleld (1817). i 
Madd. 166 ; Parker v. Bolton (1835), 5 L. J. Ch. 98 ; 
HoUoway v. Collier (1853), 1 W. R. 266; Sockville- 
West V, Holmesdale (1870), L. R. 4 H. L. 643. Mentd. 
Shelton v. Watson (1849), 18 L. J. Oh. 223 : SUcocks v. 
SUoocks, [1916] 2 Ch. 161. 

418. Conditional trust — Subject to satisfaction of 
judgment in contemplated suit.] — sum of money 
was deposited by pltf. in the Bank of England in 
the names of A, & B., & it was declared by a deed 
tliat in case A. should not bring a certain action 
specified therein within a limited time, or having 
brought such action should not prosecute it with 
due diligence, the money was to bo in trust for 
l)ltf., otherwise to abide the result of the action. 
'Jlio action was duly brought, but not prosecuted 
to judgment. A general demurrer by A. to a bill 
alleging that the action had not been prosecuted 
with due diligence, «fe claiming the fund overruled 
on the ground of there being an existing trust in 
which pltf. was interested. — Portugal (King) v, 
JiUSSRLL (1861), 3 Giff, 287 ; 31 L. .T. Gh. 34 ; 5 
J;. T. 277 ; 7 Jur. N. 8. 1143 ; 10 W. R. 30 ; 60 
E. K. 418. 


(b) Discretion given to Trustees. 

419. General discretion.] — Residuary bequest to 
trustees & exors. , described bot h by tlieir character 
& names, to be disposed of to such person & persons, 
in such manner & form, A in such sum & sums of 
money, as they in their discretion shall think 
proper & expedient, an absolute interest to them 
beneficially ; or an absolute power of appointment ; 
excluding the next of kin, & the heir as to produce 
of real estate. — Gibbs v. Rumsey (1813), 2 Ves. & 
B. 294 ; 35 E. R. 331. 


Armptahons Expld. Ellis v. Sulby (1836), 1 My. & Cr. 286. 
Distd. Bncklo v. Bristow (1864), 5 Now Rep. 7; Ycap 
Oheah Noy v. Ong Oheug Nev (1875), L. R. 6 P. O. 381 : Re 
Sinclair, Young V. Sinclair, [1903] W. N. 113. Distd. & Dbtd. 


525 ; Pocook vl A.-OT(l876V'3 Cii^ D. '3Pi. 
Mentd. Green v. Jackson (1828), 5 Rnss. 3.5; Amplilolt 
V. 1 arko (1831), 2 Rnss. & M. 221 ; (jooko v. Stationers’ 
Oo. (1831), 3 My. & K. 262. 

420. .]— Fowler v. Garlike, No. 804, j)ost. 

421. Testator directed his trustees to 

pay an annuity to his brother until lie should 
attempt to charge it or some other person should 
claim it A then to apply it for liis supi>ort A main- 
tenance. The annuitant having become insolvent : 

IT eld : his assignees w'ere entitled to the annuity. 
— Younghusband V. Gisborne (1816), 15 L. J. 
C7i. 355 ; 7 L. T. O. S. 221 ; 10 Jur. 834, L. C. ; 
ajfg. (1844), 1 Coll. 400. 

Amwfatioris :—'Dhid. Re Coleman, Hcjiry v. Strong (1888), 
Consd. Re Evans, l^ubllo Trustee v. Evans, 
iJnooj V -K® Siuilii, Public Trustee v, Aspinall, 

111 .Apld. Re Nelson, NoitIs i\ Nelson, [1928] 

K.®fd. Re Fitzgerald, Surinan v. Fitzgerald, 
P^222 ^ Mentd. Watkins v. Watkins, 1189(5] 

422. .] — Testator, by his will, gave tlic resi- 
due of liis property upon trust for his exors. to hold 
the same for such uses A piu’posos as he might by 
codicil or deed direct or appoint, A in default 
thereof, then for the same to be exi)eiid(*d A 
appropriated within three years after his decease, 
in such way A manner, A for such purposes, as 
they, or the majority of them, might in their 
judgment A discretion agree upon. By a codicil 
executed the same day, he gave legacies to each 


of his exors., irrespective of any interest they might 
ultimately take in the residue of his estate : — 
Held : the gift in the will was a trust, A not a 
power including ownership, A it was not affected 
by the words in the codicil, A therefore the exors. 
A trustees were not entitled beneficially under an 
appointment made to themselves. 

In such a case the trust is void, as being too 
imcertaiu for the ct. to act on, A the heir-at-law 
A next of kin are entitled to the property. — 
Buckle v. Bristow (1864), 5 New Rep. 7; 11 
L. T. 265 ; 10 Jur. N. S. 1095 ; 13 W. R. 68. 
Aniiolations : — Consd. Re Ilowoll, Re Buckingham, Liggins 

V. Buckingham, [1914] 2 Ch. 173. Refd, Ycap Oheah Noo 

V. OngChoug Noo (1875), L. R. 6 P. C. 381. 

423. .J — Testatrix, after appointing four 

exors., made over to them by her will “ as such ” 
all her property A effects, “ but in trust always for 
the purposes, hereinafter mentioned ” ; A after 
directing them to preserve certain houses as a 
family house, A giving certain specific bequests, 
disposed of the residue of her estate as follows : — 

“ As regards tlie remainder of my real A personal 
property of wliat kind soever, not already dis- 
posed of, I direct that my exors. shall receive A 
collect the same from all persons whatever, A in 
such manner as to them may seem proper, A I 
direct tliat they, their heirs, successors, repre- 
sentatives, or descendants, may apply A distribute 
the same, aU circumstances duly considered, in 
such manner A to such parties as to them may 
appear just ” ; — Held : according to the true 
construction of the above clause, there was no 
absolute gift to the exors. as individuals. The 
residue was not severed from the trust with which 
testatrix had clothed all her property in the hands 
of her exors., but altliough a trust was intended 
to be created it failed for want of adetjuatc 
expression of it. — Yeap Oheah Neo v. Ong 
Cheng Neo (1875), L. R. 6 P. C. 381, P. C. 

A7iHotafions : —Distd. Re Howell, Re Buckingham, Liggins v. 

Buckingham (1911), 84 L. J. Ob. 209. Mentd. Elliott v. 

Totnes Union (1892), 57 J. R. 151 ; lie Manser, A.-G. V. 

Jnicas (1904), 74 L. J. Ch. 95 ; Bouruo v. Koauc, [1919 J 

A. C. 815. 

424. .]— Stead v. Mellor, No. 337, ante. 

425. .] — lie Sinclair, Young v. Sinclaib, 

[1903] W. N. 113. 

Anihoiaiioti .—Refd. Re HowoU, lie Buckingham, Liggins e. 

Buckingham, [1915] 1 Oh. 211. 

426. .] — Testatrix by licr will appointed 

G. her exor., A directed him to pay her debts A 
funeral A testamentary expenses. She then 
bequeathed various pecuniary legacies, including 
a legacy to G. “ (my exoi*),” A concluded her will 
in tl)o following terms : — “ After the aforesaid 
legacies have been duly paid the remainder or 
residue of my property (if any) shall bo at the 
discretion of my exor. A at his own disposal ” ; — 
Held : G. took the residuary estate of testatrix as 
a beneficiary A not as trustee for the next of kin 
of testatrix . — Re Howelb, Re Buckingham, 
Riggins v, Buckingham, [1915] 1 Ch. 241 ; 81 
L. J, Ch. 209 ; 112 L. T. 188, C. A. 

Annotations Distd. Re Booth, Uattei’Hloy r. Cowgill (1917), 

8(5 L. J. Ch. 270 ; Rc Chapman, Hales v. A.-O., [1922] 2 

Ch. 479. 

427. .\—Re Nelson, Norris v. Nelson, 

(1918), [1928] Ch. 920, n. ; 97 L. J. Ch. 443, n. ; 
140 L. T. 371, n., C. A. 

Annotation Consd. Rc Smitli, Public Trustee v. AspInaU, 

[1928] Ch. 915. 

428. .] — ^Vhero trustees are directed to 

apply at their absolute discretion the whole or any 


^ PART 1. SECT. 3, SUB-SECT. 6.— B. (b). 

419 i. General diacrelion .] — Miller v. Black's Trustees (1837), 2 Sb. & Mad. 860. — SCOT. 

ff. Discretion as to applicaiion of fund — Trust for maintenance of vhddnn.] — Rc Antrobus, Henderson v. Shaw & 
Morton, (1018] N. Z. L. R. 364.— N.Z. 

J. — VOL. XLIU. Q q 
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Trusts and Trustees. 


Sect. 3. — Creation of trusts: Sub-sccl. 6, B, (b) 
mb'Secta, 6, 7 <fc 8.] 

part of a fund for the benefit of A., but are obliged 
to apply the rest of the fund so far as it is not 
applied for the benflt of A., to or for the benefit oJ 
B. A. & B. together are the sole objects of th( 
discretionary trust A are entitled between them 
to have the whole fund applied to or for their 
benefit.— Smith, Public’ ''Prustke v. Aspinall. 
[1928J 1 Ch. 915 ; 97 J.. .T. Ch. 441. 

429. Discretion to select among class.] — Civil 
r. Kich (1079), 1 Cas. in (^h. 309 ; 2 Kop. Ch. 141 
22 E. K. 815, J.. C. 

Anmiaiion Befd. McUibbon v. Abbott (1885), 10 App. Cas, 

053. 

430. .] — Testator declared it to bo his will, 

that the sum of JL‘6,000 3 per cent, bank annuities 
should continue standing, as it then was, in his 
own name, until the contingencies mentioned in his 
will were completed. Ih* also gave real estates 
to trustees A their heirs, A declared it to be his 
intention that they should have no further trouble 
in it than to prevent the aforementioned c'states 
being alienated before the contingenc‘ic*8 mentioned 
in his will were completed. Testator gave life 
interests in the pi'opcrty to his son A daughter 
rospectiv(4y, with remainder to their children; 
but in case they should die witliout leaving lawful 
issue, the longest liver of Ids two cluldron was to 
have power to dispose of all his real A personal 
estate amongst his nephews A nieces or their 
children, cither all to one of them, or to as many of 
them as his suiwiving child should think proper : — 
Held : a trust was created by the will for nephews 
A nieces A tlieir children, subject only to a power of 
selection in the survivor of the son A daughter of 
testator. 

Where there is a general intention in favour of 
a class, A a particular intention in favour of a 
portion of it to be selected by an individual named, 
the ct. will carry into effect the general intention 
in favour of the class, A will not suffer the gift 
to fail on account of the neglect of the donee to 
exercise his power {per (Juit.). — B uhrougii v. 
Phtlcox, Lacey v. Philcox (1840), 5 My. A Cr. 
72 ; 5 .Tur. 453 ; 41 E. B. 299, L. 0. 

Jti7iolalims Consd. ProndcTpiHl v, Prciidcrgawl (1H50), 

3 II. L. Uhr. 195 ; OovvixM' v. Mautoll (No, 2). Cooper v. 
MnDtrll (No. 2) (185(5), 22 J5eav. 231 ; I’ocoek v. A.-G. 
(1H76), 3 Cb. 1). 312. Distd. lie Weekes’ Settlnit., 11897] 

1 CJi. 289. Befd. Faiilknei v. Wyjiford (1845), 15 L. .1. Cb. 

8 ; rcimy r. 3’nrm‘r (1818), 2 Ph. 493 ; Jic White'b Triiste 
(18(50), Jobi).65(;; Wilson v. Dutruld (1883), 24 Ch. J>. 
244 ; lie LleweJIyn'b Sottlint., Ofiielal Kollcil or u. Evans, 
11921] 2 Cb. 281 ; Rc Combe. Cond)e v. Combe, [1925] Ch. 
210. 

431. Trust for education of children.] — 

T^estator bequeathed his residuary estate to trus- 
tees ; A, after making a i)rovision out of it for the 
benefit of his son for his life, A, after the son’s 
death, for his wife A children, directed that, if his 
son should assign or charge the interest to which 
he was entitled for life, or attempt or agree to do 
oi’ commit any act whereby the same, or any part 
thereof, might, if the absolute property thereof 
were vested in him, be forfeited to or become 
vested in any person or pei’sons, then the trustees 
should pay A apply the interest for the mainte- 
nance A support of his son, A my wife A child or 
children he might have, A for the education of such 
issue as the trustees should, in their discretion, 
think fit. Some years after testator’s death the 
son became bkpt. : — Held : the trust for the benefit 
of the son, his wife A children, was valid, A the 
assignees were not entitled to any paH of the pro- 
vision. — Godden V. Crowhurst (1842), 10 Sim. 
042 ; 11 L. J. Ch. 145 ; 69 E. R. 766. 

Annoiaiions : — Dbtd. Yoiinghusbaud Gisborne (1846), 16 

L. J. Cb. 356. Oonsd. Rc Coleman, Henry v. Strong (1888), 


39 0b. D. 443. Diatd. Re BuUock, Goodt?. Uokorlsb(1891) 

60 L. J. Ob. 341. 

432. Discretion to select among family or rela- 
tions.] — Where a donor recommends or directs 
that the donee at her death shall give his personal 
property to such of his family or such of his 
relations as she shall think fit, the donee has a 
power to select the objects of her bounty, amongst 
his relations or family, though not within the degree 
of next of kin. But if the donee does not exercise 
the power, the word “ relations ” or the word 
“ family ” will be construed “ next of kin,” unless 
the special expressions of the donee have a different 
import. — Grant v. Lynam (1828), 4 Russ. 292 ; 
6 L. J. O. S. Ch. 129 ; 38 E. R. 815. 

Annotalions: — Beid. Liley v. Hoy (1812), 1 Haro, 580 ; 

j Re Deakln, Starkoy y. Eyros, [1894] 3 Cb. 565. 

433. Discretion to give to either branch of 
donor’s family.] — Stubbs v. Sabgon, No. 896, post, 

434. Discretion as to application of fund — I'rust 
for maintenance of wife & children.] — Settlement of 
husband’s estate on his marnage, in trust to pay 
the rents, etc., ” unto or for the maintenance A 
support of the husband, wife, A children, or other- 
wise, if the tru8te(‘s should think proper to permit 
the same to be received by the husband during 
his life, without pow'er to charge, etc.,” on the bkpey. 
of the husband ; — Held : a trust had been creati^d 
for the maintenance A support of the wife A 
children out of th(‘ property during the husband’s 
life.— Page v. Way (1840), 3 Beav. 20 ; 49 E. R. 

8 ; 8iih nom. Page v. May, 4 Jur. 600. 

Ann olai ions : — Distd. Diuicnn v. Campbell (1812), 12 Sim, 

(516. Apld. KearHloj v. Woodcock (1843), 3 Haro, 185. 

435 . ,j — Bequest of a share in certain 

trust funds, in trust for A. , his exors., administrators, 
A assigns, provided that, if A. should, during the life 
of B. or C. assign, chaigo, or otherwise dispose of his 
share in the principal or interest thereof, or attempt 
or agree so to do, or do any act whereby his share 
in the moneys, if payable to liimself or liis exors., 
or administrators, would become vested in some 
other person, then, A in such case, all his estate, 
right, title, A interest in such trust moneys should 
absolutely cease A determine, A thereby A there- 
upon become absolutely forfeited ; A the trustees 
should thenceforward stand possessed of the shares 
or share so forfeited, in trust to pay, apply, A 
dispose of the annual jiroduce thereof, during the 
lives of B. A G., for the support A maintenance of 
A., A of his wdfe A family, or otherwise for his A 
:.heir benefit, in such manner as the trustees should 
diink proper, A after the death of B. AC. should 
settle A assure, or pay A apply, A dispose of the 
share so forfeited, in trust for, or for the benefit of, 
A., A his family, in such manner as they should in 
-heir discretion think prox)or. A. assigned all his 
iroperty to trustees for his creditors, A thereby 
lommitted an act of bkpey., A, a fiat being issued 
against him, he was declared a bkpt. ; — Held : 
upon the execution by A. of the assignment, his 
;hare A intcTest in the trust moneys became 
lubject to the trust declared by the will for the 
jenelit of A. A Ids wife A family ; that A, was not 
)f necessity entitled to any part of the income of 
/he trust moneys separately from his wife A children ; 
)ut any interest of A. in the trust moneys not 
applicable for the support A maintenance of his 
wife A children passed to Ids assignees on his bkpey. 
— Kbarsley V. Woodcock (1843), 3 Hare, 185 ; 1 
■ , T. O. B. 410 ; 8 Jur. 120 ; 67 E. R. 348. 
AnnoMions : — Befd. Iloohford v. Hackman (1852), 9 Hare, 

476 ; Wallace v. Anderson (1853), 16 Beav. 633 : Carr v. 
Living (I860), 28 Beav. 644 : Re Coleman, Henry v. 
Strong (1888), 39 Ch. D. 443 ; Re Bullock, Good v. 
Lickoriah (1891), 60 L. J. Oh. 341 ; Re Smith, Smith v. 
Smith, [1016] 1 Ch. 369 ; Re aark, Gark v. Clark, [1926] 
Ch. 833. 
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436. Effect of failure to exercise discretion — 
Validity of gift,] — ^Where a legacy is intended to be 
given, & only the application of it left to discretion 
or left to accident, if that discretion is not exer- 
cised or that accident happens which prevents 
the employment of it in the way which is contem- 
plated, the gift does prevail ; the main object of 
the gift, the mode of application, may fail, but that 
will not interfere with the substance of the gift 
(Lord Cottenham, C.). — Gough v. Bult (1848), 
10 Sim. 45 ; 17 L. J. Ch. 401 ; 13 L. T. O. 8. 80 ; 
12 Jur. 859 ; 60 E. R. 789, L. 0. 

Avnoiaiinn : — Apld. Re Stanger, Moornom v. Tate (1891), 

60 L. J. Oh. 320. 

437. Effect of death before discretion exercisable.] 

— Gift of a share of residue, after the determina- 
tion of a life tenancy therein, to trustees, upon 
trust to “ pay or apply all or any portion of the 
income or corpus of the same in or towards the 
suppoii or maintenance or otliorwise for the benefit 
of tlieir brother R., in such manner & proportion in 
every respect A: at such times as they shall deem 
most conducive to his welfare.” The brother 
predeceased the tenant for life : — Ileld : the effect 
of the gift was to empower the trustees to apply 
so much of the share as might be required for the 
personal benefit of their brother, but no trust was 
to be implied in his favour as to the whole of the 
share ; consequently the sliare did not pass to 
his legal personal representative . — Re Stanger, 
Moobsom V. Tate (1891), 00 L. J. Ch. 326 ; 64 
L. T. 693 ; 39 W. R. 455. 


Sub- SECT. 0. — Pbovistons as to Duration. 

438. Duration must be certain.] — Testatrix 
bequeathed the sum of £500 New Consols to 
trustees, upon trust to apply the dividends thereof 
in maintaining & keeping in repair the tomb of 
her brother in Africa “ for the longest period 
allowed by law, that is to say, until the period 
of twenty-one years from the death of the last 
survivor of all persons who shall be living at my 
death ” : — Held : the gift was void for imcertainty. 
— Re Moore, Prior v. Moore, [1901] 1 Ch. 036 ; 
70 L. J. Ch. 358 ; 84 L. T. 501 ; 49 W. R. 484 ; 
17 T. T.. R. 356. 

Application of rule against perpetuities.] — See, 
generally, PERpErruiTiES, Vol. XXXVII., pp. 55 
et 8cq, 


Sub-sect. 7. — ^Necessity for Ljogal Estate. 

439. Whether legal estate necessary — Co-exten- 
sion with trust.] — Burgess v. Wheate, A.-G. v. 
Wheats, No. 638, post. 

440, ,] — ( 1 ) Trust estates do not depend 

upon the legal estate for an existence. A ct. of 
equity considers devises of trusts as distinct sub- 
stantive devises, standing on their own basis, 
independent of the legal estate, or of one another ; 
& the legal estate is nothing but the shadow which 
always follows the trust estate, in the eye of a ct. 
of equity (WiLMOT, C.J.). 

(2) Executory trusts fall under a very different 
consideration, for when the freehold is put into 
& the vacuum, which the law so much 
abhors, is thereby avoided, a trust to arise out of 
a remainder for a person not existing but who must 
exist within the compass of a life or lives in being. 


will bo as good, & to be supported by a ct. of equity 
as much, as a trust for a person in esse ; & there- 
fore, suppose a remainder, limited to trustees &; 
their heirs, in trust for the first son which A. shall 
have & his heirs ; the trust being in the mind & 
intention of testator for a person not then existing, 
but to exist, & where that existence must happi n 
within the compass of a life or lives, would be clearly 
good. So in this case, testator does not only declare 
his intention to give to a person not in esse, b\it 
is actually giving directions for the creation of 
that person ; & there is no difference between the 
cases, but that one is an executory trust for a 
natural person to be created & the other is for a 
political person to be created (Wilmot, O.J.). — 
A.-G. V, Downing (Lady) (1767), Wilm. 1 ; 97 
E. R. 1 ; subsequent proceedings (1769), Amb. 
571, L. O. 

Amiotationa : —Generally, Refd. White v. White (1778), 

1 Bro. C. C. 12 ; Rohbou v. Flight (1864). 34 Bcav. 110. 

Mentd. Moggrldge i». Thaokweli (1803), 7 Ves. 36 ; A.-G. 

V. Brodio (1846), 11 Jur. 137, n. 

441. .] — It is not, in my opinion, necessary 

to constitute a trust that the iierson in receipt of 
the rents of the estate should have the legal estate ; 
if so, no equitable owner could create a trust 
(Romilly, M.R.). — Knight v. Bowyer (1857), 23 
Beav. 609 ; 26 L. J. Ch. 769 ; 30 L. T. O. S. 95 ; 
3 Jur. N. 8. 968 ; 0 W. R. 28 ; 53 E. R. 239 ; 
on appeal (1858), 2 De G. & J. 421, L. JJ. 
Annotations : — Mentd. liadcIliTe v. AnderHon (1860), E. B. 

6 K. 819 ; Dickinson ^y. Burrell, Hloiirlon v. Burrell (1866), 

L. R. 1 Eq. 337 ; Bagnall v. (jarlton (1877). 6 Uh. D. 371 ; 

East Stonohouso U. 0. v. Willoughby, [19021 ‘3 K. H. 318 ; 

Hunt V. Luck, [1902] 1 Ch. 428 ; Re Jordlbon, Ralne v. 

Jordifeon, [1922] 1 Ch. 440. 

442. Trustee holding against Crown — 

Crown claiming by escheat.] — Trustee, not having 
the legal estate, cannot hold against the (Yown, 
claiming by escheat. — W alker u. Denne (1793), 
2 Ves. 170 ; 30 E. R. 577, L. (\ 

Annotations : — Refd. Henchman r. A.-G. (1831), 3 My. & K. 

485: Tavlor v. Hay garth (1811), 11 Sim. 8 ; Harrow v, 

Wadkin (1857), 24 Bouv. 1 ; Shari) v. St. Sauvonr (1871), 

7 Oh. App. 343; Re Bond. PainoH r. A.-G. (J900), 82 

L. T. 612 ; Talbot v. Jovers, [1917] 2 Ch. 363. Mentd. 

Swann v. Fonnereau (1796), 3 Ves. 41 ; Wh'ddale v. 

Partridge (1803), 8 Ves. 227 ; Cuitia v. Hutton (1808), 

14 Ves. 537 ; Horeford v. Ravenhlll (1842), 5 Beav. 51 . 

Re Twopenny’s Sottlint., Memo v. Twopenny, [1924] 

1 Ch. 622. 

Voluntary settlement.] — See SETTLEMENTh, Vol. 
XL., pp. 533-637, Nos. 768-800. 


Hub-sect. 8. — Communication to Trustee. 

443. Effect of failure to communicate trust — 
Right of donor to revoke — Funds at bank carried 
over to trustees’ accounts.] — Where A. having 
certain funds standing to his credit at I) is bankers, 
by letter, directed them to carry some paiis ol 
such funds to the account of certain persons, 
as trustees for his wife, <fc after her dec’case, for 
his son ; & other parts thereof to the account 

of certain persons, as trustees for his son ; & 

such sums were accordingly carried over by the 
bankers to the account of such persons in their 
books, & the dividends were from time to time 
carried to the same accounts ; but testator never 
communicated the facts to the trustees ; & there 
was some evidence that testator had directed the 
transfers under an impression that he should be 
able, by that means, to evade the legacy duty, 
& that he had shown an intention to exercise some 
acts of ownership over the funds i—Held : the 


PART I. SECT. 8, SUB-SECT. 6. 

trust . ^ — Branford 
roWELL, [1924] S. < 

— BOOT, 


PART I. SECT. 3, SUB-SECT. 8. 

k. Effect of failure to communicate 
trusts ] — Persons claiming as ccstvie que 
trust tinder a deed of wrost not com- 


pleted by delivery, alleged In their bill 
filed to declare Sc for the enforcing of 
the trust-e, that the deed creating the 
trust, if any, was not executed or 

Q Q 2 
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Teusts and Trustees. 


Sect 3. — Creation of trusts : Subject. 8. Sect d : 
Sub-sect. 1, A. B.] 

appropriations were void, & testator might at any 
time have revoked them. — Oaskbll v. Gaskell 
(1828), 2 Y. & J. 602. 

Seid. HufirheB v. Stubbs (1842), 1 Haro, 470; Stapleton 
j. Stapleton (1844), 14 Sira. 186 ; Kokewich v. Manning 
(1851), 1 Do G. M. & G. 176. 

444. Declaration o£ trust.] — Be 

Cozens, Gheen v. Bkt&ley, No. 129, ayitc. 

445. Memorandum by testator retained 

until death.] — ^Armstrong v, Timperon, No. 139, 
ante. 

Secret trusts.] — See Sect. 4, suh-scct. 2, post. 
Charitable trusts.] — See Charities, Vol. VI II., 
pp. 289, 290, Nos. 659-009. 


Sect. 4.— SECRET TRUSTS. 

Sub-sect. 1. — Uow Arising. 

A. In General. 

446. Circumstances inconsistent with absolute 
gift — Admissibility of parol evidence.] — Bill 

brouglit to sot aside an assignment of a leasehold 
estate, etc., upon suggestion that it was not 
intended as an absolute assignment, but subject 
to a trust for pltf.’s benelit. Though no express 
trust in the deed, yet as it might be collected from 
circumstances aiising out oi the assignment itself 
inconsistent with an absolute disposition. Lord 
Chancellor admitted parol evidence to explain this 
transaction. — IlUTCiiiNS v. Lee (1737), 1 Atk. 
447 ; West temp. Bard. 257 ; 20 E. K. 284, L. C. 

Charitable trusts.] — See Charities, Vol. VllL, 
pp. 289-291, Nos. 059-085. 

B. Trust Expressed by Parol. 

447. Whether trust valid.] — Pary v. Juxon 
(1009), 3 Bep. Ch. 38 ; 21 E. B. 722 ; sub 7 iom. 
PoREY V. Juxon, Nels. 135. 

448. .] — Nab v. Nab, No. 52, ante. 

449 . ,] — Where there is a gift of property 

inter vivos, accompanied with the expression of a 
wish as to the mode of employing it, at the same 
time with a declaration that no legal obligation is 


intended to be imposed, the clear intention is 
thereby shown to be that the dominion of the 
property should remain in the grantee, & the 
evidence of the want of any consideration moving 
from the grantee cannot raise a resulting trust. — 
Wheeler v. Smith (1800), 1 Gilf. 300 ; 29 L. J. Ch. 
194 ; 1 L. T. 430 ; 6 Jur. N. S. 62 ; 8 W. B. 173 ; 
65 E. K. 928. 

450. Trust referred to In will.] — Testator 

appointed a lady his extrix., & gave her all his real 
& personal property upon trust to carry out his 
verbal wishes. He had, prior to the execution of 
the will, verbally given her to understand that she 
might help & educate certain of his relations if it 
were necessary, & that, subject to her doing so, 
the property was all her own ; — Held : as there 
was nothing to show on the face of the will that 
the lady was to take benelicially the trusts failed, 
& the realty belonged to the heir, & the personalty 
to the next-of-km of testator. — Re Baillie, 
PiTZGERALD V. NoAD (1880), 2 T. L. B. 000. 

451. .] — Testatrix, by her will, 

appointed applt., L., & his daughter W., her exors. 
& trustees, k, after leaving money for a charitable 
bequest, directed that her trustees ^ exors. should 
“ exi:»cnd all or any the residue of my estate in such 
manner as they know to be most in agreement with 
my desires.” There was evidence that testatrix 
had been ior a long time on very intimate terms 
of friendship with L. (fc his family, be that she had 
told them on one or more than one occasion that 
she intended to leave her jjroperty to L.’s 
daughters : — Held: the evidence was not sufficient 
to establish a trust in favour of the daughters, & 
the residue must go to testatrix’s next-of-kin. — 
Le Page v. Gardom (1915), 84 L. J. Ch. 749 ; 113 
L. T. 475 ; 59 Sol. Jo. 599, 11. L. ; affg. S. C. sub 
nom. Be Gardom, Le Page v. A.-G., [1914] 1 Ch. 
002, C. A. 

Armoiatum^ • — Distd. lie Oaidiier, Huey v. Cunuington, 

[1920] 2 Cli. 523. Refd. He Bluckvvoll, Blackwell v. 

Blackwell, [1928] Ch. Oil. Mentd. Re Clarke, Bracey v. 

Iloyal National Liloboal Institution, [1923] 2 Ch. 407. 

452. Admissibility of parol evidence.] — Fane v. 
Fane (1081), 1 Vern. 30 ; 23 E. B. 281, L. C. 
Annotations .'—’Retd, rotit v. Smith (1695), 1 P. Whir. 7 ; 

Harris v. Lincoln (Bp.) (1723), 2 Wins. 135 ; Francis 

V. Dichilcld (1742), 2 X^oop. temp. Cott. 531. Mentd. 

Ulrich V. Litchfield (1742), 2 Atk. 372. 


assent^’d to by the i)crHons tlicroiu 
appointed trustcca ; that the contciitfa 
of the deed were never communicaU'd 
to thorn by firrantoi*R ; & that when the 
contents were after wards com- 
municated the tiTiHlees so appointed 
cxpr’essly renomiced, & refused to 
execute Ihe trusts ihci'cln contained. 
Pltfs. were volunteers ; no 

interest passed by the deed, & It was 
void. — Smith v. Stuaht (1866), 12 Gr. 
246.— CAN. 

PART I. SECT. 4, SUB-SECT. 1.— A. 

446 i. Circumstanees inconsistent with 
absolute gift — Admisstbihiy of parol 
evidence.] — M. agreed by written con- 
tract to give to B. an absolute deed of 
propeidy as security for a loan the same 
TO bo held by B. in trust for the time 
the loan was to nm. By B.’s dlrectiorjs 
the deed was made out in his daughter’s 
name. The daughter having claimed 
that she purchased the property 
absolutely, & for her own boneut an 
action was brought by M. against her 
& B. for spocifle performance of the 
contract with B. & for a declaration 
that the daughter was a trustee only 
subject to repayment of the loan. 
Dofts. denied the allegation of collu- 
sion & conspiracy made in the state- 
ment of claim & pleaded Stat. Frauds : 
— Held : the e^dence showed that 
the daughter was aware of the agree- 
ment made with B. & Stat. Frauds did 


not prevent parol evidence given of 
hiioh agreement. — B arton v. Mc- 
Millan (Out.) (1892), 20 S. C. R. 
401.— CAN. 

1. Conversation between testator <£• 
another — Ap^r execution of Will .] — 
Balfe V. Hau'jcnny, 11904] 1 I. R. 
486.— IR. 

PART I. SECT. 4. SUB-SECT. 1.— B. 

447 i. Whether trust valid.] — A., who 
was greatly addicted to drinltlng, gave 
to B. a mtge. to secure a small debt ; 
the property was worth at least seven 
times the debt ; & the rent of half the 
property for three yoare would have 
paid off the claim ; but live years 
before the debt was payable A., with- 
out any additional consideration, 
released bis equity of redemption to B. ; 
& B. W’'as allowed to remain In posses- 
sion for seven or right years after the 
mtge. debt was paid off by rents : — 
Held : the facts & evldeuco showed 
that the release was given on a parol 
trust, for the benefit of the mtgor. & 
his family, & to sot up the release as 
an absolute purchase was a fraud on 
B., against which the ot. should relievo 
notwithstanding the lapse of lime & 
the death of some of the witnesses. — 
Crippen V. Ogilvie (1871), 18 Gr. 
263.— CAN. 

447 II. .] — ^Testator having de- 

clared, by parol, to his residuary 
legatee, certain trusto to which he 


wished £2,000 to be applied, aftoi- 
wuuls made a codicil, staling that ho 
had instructed the residual y legatee, 
us to the disposition of his piopcrty : — 
Held : the paiol trusts could be cn- 
foiccd against the personal repic- 
Bcntative of the residnary legatee. — 
A.-G. V. Dillon (1862), 13 1. Ch. R. 
127.— IR. 

447 iii. .] — Testator bequeathed 

persoualty to O., ” to be distributed as 
ho thinks right.” He appointed no 
exor. O. w’as the person who piopared 
testator’s wdll, & was verbally informed 
at the time of the oxcruliou thereof by 
testator that ho wished him to do ” as 
ho thought lit with the money, to 
distribute it, after payment of debts, 
etc., among five named persons, of 
whom B. (one of the ncxt-of-klnj was 
one. O. accepted the trust : — Held : 
O. was, under the terms of the will, 
entitled for his own benefit ; but that 
as a secret trust had been accepted by 
lilm, he took on a trust enforceable 
by the ct. for the beneficiaries named 
by testator. — O'B rien v. Conpon, 
[1905] 1 I. R. 51 ; 38 I. L. T. 262.— 
IR. 

452 i . A dmissibilHy of parol evidence. ] 
— McGill v. McGlashan (1857), 6 Gr. 
324.— CAN. 

452 ii. .] — A deed was made by 

one joint owner of property at the 
instance of the other to a third 
person, under a parol agreement that 
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463. .] — One by will makes A. & 0. exors. 

in trust & gives them a legacy of 20^. apiece for a 
remembrance above their charges. Parol proof 
admitted that this was in trust for the wife only. — 
Pbino V. Pkinq (1089), 2 Vern. 99 ; 23 E. K. 
673. 

Annotations : — Befd. Gainsborough v. Gainsborough (1691), 

2 Vorn. 252 ; Re Fleetwood, Sidgrcavcs v. Brower (1880), 

15 Ch. D. 594. Mentd. Bowkor v. Hunter (1783), 1 Bro. 

O. C. 328 ; Nourse v. Finch (1793), 4 Bro. C. C. 239. 

454. .] — Parol evidence of the declarations 

ot a devisee admitted, to prove her being only a 
trustee. — S trode v, Winchester (1707), 1 Dick. 
397 ; 21 E. B. 323, L. C. 

456. .] — Testator devised freeholds to A. 

& C. as joint tenants in fee, & also bequeathed to 
them as joint tenants £12,000. An unsigned paper 
was found after testator’s death, in his desk, 
indicating his wish &; intention that the devise & 
bequest should be apphed for speoilied charitable 
purposes. Upon a bill by next of kin to set aside 
these gifts as involving a secret trust for charity, 
& consequently void : — Held : testator having 
given this proiicrty absolutely by his will so that no 
trust whatever legally attached upon the con- 
science of the legatees, the ct. could not admit 
parol testimony to show testator’s intention as 
expressed in the unsigned paper, thereby raise 
a trust. — ^Wallorave v. Teubs (1855), 2 K. & J. 
313 ; 25 L. J. Ch. 241 ; 20 L. T. O. 8. 147 ; 20 
J. P. 84 ; 4 W. B. 194 ; 09 E. K. 800 ; suh iiom. 
Walgrave V. Tebbs, 2 Jur. N. 8. 83. 

Ar\ notations : — Apld. Too V. Forrlfl (1850), 2 K. J. 357. 

Consd. .Touch V, BudJey (1808), 3 Oli. App, 362 ; Ut 

Maddock, Llewtlyu v. Washington, [1902] 2 Cb. 220. 

Eefd. Proby v. Landor (1860), 28 Boav. 504 ; Cullen r. 

A.-G. for Ireland (1H6G), 12 Jur. N. y. 531 ; Juniper v. 

Botcbelloi (1868), 19 L. T. 200 ; Ilowbotham v. Duunett 

(1878), 8 Ch. I). 430 ; Rc Boyes, Boyes v, Canltt (1884). 

26 Ch. D. 531. 

456. .] — Irvine v, Sullivan, No. 208, 

ante. 

457. .] — Testator, who died in Jan. 1885, 

by his will dated in Dec. 1881, bequeathed unto 
his friends, A. <fc B.,the sum of £500 free of legacy 
duty to be raised, & bo paid out of his pure 
personalty “ relying, but not by way of trust, 
upon tlieir aiiplying the sum in or towards the object 
or objects privately communicated to them ” by 
him. The exors. objected to pay over the bequest, 
on the ground that there was a secret trust, & that 
such trust appeared to be an illegal one. The 
legatees accordingly applied to the ct. to order 
payment of the legacy. The exors. tendered 
affidavits to show that the bequest was upon a 
trust. The legatees objected that the ct. could 


not go beyond the terms of the will : — Held : the 
evidence was admissible. — Re Spencer’s Will 
(1887), 67 L. T. 519 ; 8 T. L. B. 822, C. A. 
Annotation: — Consd. Re Folkiner, Moad v. Smith, [1924] 

1 Ch. 88. 

458. .] — Testator, who died in 1879, by his 

will dated in the same year gave his residuary 
real & personal property to his exors. on trust to 
convert & pay the proceeds of such conversion “ to 
my friends A. & B. in equal shares, & I bequeath 
the said proceeds to the said A. & B., their exors., 
administrators & assigns absolutely in the full 
confidence that they will carry out my wishes in 
respect thereof.” Both A. & B. survived testator 
but were dead when the action to administer his 
estate was begun : — Held : parol evidence of a 
conversation in which testator told the witness 
that he had communicated his wish to benefit a 
cliarity to one of tlie legatees, was inadmissible. — 
Re Downing’s Besiduary Estate (1888), 60 
L. T. 140. 

459. .] — Rc IIetley, Hetley v. Hetley, 

No, 415, ante. 

460. .] — Testator by a codicil to his will 

executed by him after he had become physically 
but not mentally incapable, gave to his five friends 
£12,000 upon trust to invest the same as they 
should think fit, A apply the yearly income ” for 
the purposes indicated by mo to them,” witli 
power to pay over the capital sum of £8,000 “ to 
such person or persons indicated by me to them ” 
as they thought fit, & to pay the balance of £1,000 
to the trustees of his will to be held as part of his 
residuary e.state. Detailed parol instructions for this 
codicil were given by to.stator to C., one of the 
five friends, A the object of the trust was known 
in outline to A accepted by all the rest before the 
execution of the codicil. On the same day, soon 
after the execution of the codicil, wrote out & 
signed a memorandum of the instiuctions given to 
him to the effect {Inter alia), that the interest of 
the £12,000 was to be paid to a lady, whoso name 
& lull addi’ess were given, for the benefit of her A 
Iier son, whoso full name followed. In an action 
by the widow of testator A her son against the 
trustees A beneficiaries to tost the validity of the 
trust legacy of £12,000 : — Held : (1 ) parol evidence 
was admissible to establish the trust on the 
authority of Rc Fleetwood, Sidqreavea v. Brewer, No. 
403, post ; (2 ) a complete valid A consistent trust of 
this pecuniary legacy for the lady A her son had 
bei*n established by the codicil A the memo- 
randum of even date . — Re Blackwell, Black- 
well V. Blackweli., [1928] Ch. 014 ; 97 L. J. Ch. 


the grantee should hold tho property 
to sociire money which ho was to 
advance to pay interest on a mtge. 
on the property, 6t snhjeot thereto in 
tnist for the wife of such other johit 
owTier, who remained In possession : — 
field : parol evidence of tho agree- 
ment was admissible. — Gampiieil r. 
Durkin (1870), 17 Gr. 80.— -CAN. 

452 ili. .] — Shaw v. Shaw (1870), 

17 Or. 282.— CAN. 

462 iv. .1 —Barton r. Me- 

Mii.lvn (Ont.) (1892), 20 S. C. K. 404. 


I d — Among other claim 

In this action, pltf. asked to have i 
declared that the purchase made b 
deit. of a lot of land was made by hit 
^8 trustee & agent for pltf., & the 
pltf. was entitled to the profits & a 
account. There was no writln 
evidencing the alleged trust :—Held 
PRi. was at liberty to prove by pare 
evidence (If he could do so) th 
existence of the alleged trust. — Hui 
V. Allen (1902), 22 O. L. T. 138 ; 


O. W. R. 782.— CAN. 

452 vi. .] — Lemon v. CIJharlton 

(ExEUuron) (1906), 44 N. B. R. 470 ; 
34 J). L R. 235.— CAN. 

452 vii. .1 — An oral agreoment 

nmlor w'hich one party thereto bo- 
coines a trustee for tho other of an 
undivided interest In a mine recorded 
in tho trustee’s name, may be assorted 
by the ceotin qve trust notwithstanding 
.Htat. Frauds. — Reynolds v. Jackson 
(Sask.), [1917] 3 W. W. R. 507.- CAN. 

452 viii. .] — SpRouiJE v. Cle- 

iklENis (B. C.), [19251 2 D. L. R. 781. 
—CAN. 

m. Application of Trusts Act. 1015, 
s. 71.] — It is settled law that a 
deft, shall not ho allowed to sot up 
tho above scot, as an instrument of 
hand. What may be the precise 
limits to bo asRlgned to the operation 
of the doctrine, & how much actual 
operation It may leave to tho sect. 
In cases of verbal agreements to 
create trusts, may be difficult to define ; 
but it is clear that tho doctrine takes 


out of tho soot, cases in which any 
person has become possessed of 
another’s land ujion a verbal ugi cement 
to hold that property on certain trusts 
& where he or his representatives 
insist upon claiming <o possess tho 
property free fiom such trusts. — 
Groan r. Svndwell, [1921] V. L. R. 
622.— AUS. 

n. Right to costs of suit.] — Where a 
person claimed, on tho ground of a 
parol trust, to be entitled to a convey- 
ance of land from the heirs of the 
legal owner, & thov required him to 
establish tho trust by a suit, which he 
did : — Held : he was not entitled to 
tho costs of the suit. — English v, 
Enolish (1868), 15 Gr. 330.— CAN. 

o. Money held by solicitors in trust 
for creditors of insolvent trader — Ap- 
plication upon oriffinaiing notice for 
interpretation of trust <Jb directions as 
to distribution of money — Non-existence 
of instrument to be construed .] — Rs 
Langdon (1920), 40 O. L. R. 655 ; 17 
0. W. N. 299.— GAN. 
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Sect, 4 . — Secret irusis: Sub-sect, B., C. & D.] 

257 ; 139 L. T. 200 ; 44 T. L. B. 521 ; 73 Sol. Jo. 
318,0. A. 

Charitable trusts .] — See OirARiTiES, Vol. 

VIII., pp, 303, 304, Nos. 821-828. 

C, Trusts Expressed in Writing. 

461. Whether valid trust — Writing by trustee — 
Trust communicated by parol.] — Devise of £1,500 
to A. & B. for such uses fas testator had declared 
to th(‘m, by them not to he disclosed. A. in the 
life of B. writes a letter disclosing the trust. This 
is a good declaration of the trust. — C rook v . 
Brooking (lOSt)), 2 Vern. 100 ; 23 E. B. 079. 
Annotations .'—FoVLiSi. Smith i’. Attcrsoll (1826), 1 Rubs. 2GC. 

Consd. Re Fled wood, SldgrcavoH v. Brewer (1880), 15 
Ch. D. 591. Refd. Re HopkiriH’ Trusts (1878), 9 Ch. 1). 
191. Mentd. Wyth v. Blaclcman (1749), 1 Ves. Sen. 196 ; 
Hussey V. Berkeley (1709), 2 Eden, 191 ; Ktdley v. Fowler 
(1768), Wllra. 298 ; Newton r. Beniiet (1782), 1 Bro. C. C. 
134 ; It. V. Darlinifton (1792), Nolan, 12t ; RadelilTe v. 
Buekh'y (1804), 10 Vos. 195 ; Doe d. Stevoiil v. Sheltleld 
(1811), 13 East, 526 ; Fenn v. Death (1856). 2 Jur. N. S. 
700; Ciook v. AVldlley (1857), 7 Do G. M. A' G. 490 ; 
l^rido V. Fooks (1858), 3 De G. & J. 252 ; Berry v. Berry 
(1861), 3 GlfC. 13 4 ; Re Atkinson, Fybus v. Boyd, [1918] 
2 Ch. 138. 

462. Addition in handwriting of 

testator.] — Testator bcqueatlis a legacy to A. B. 
in trust for certain puiposos, wljicli the will stales 
to have been lully explained to them. On the 
saiiK* day a paper writing is signed by A. & B., 
in wliieh they declai e that the be(|uest is upon trust 
lor six ])ers()ns, whose names are stated ; &, after 
their signature*, some lines are added in the hand- 
writing of testator, by wliieh a seventh person, an 
unborn child, is admitted to a share of the legacy. 
ITpon a bill, filed by one of the six persons named 
in the body of the paper writing, the et. recognised 
the pa])er wilting as a valid declaration of trust, 
though it had not been proved as a testamentary 
])ap(*r.- Smith v , Atterholl (1820), 1 Buss. 260 ; 
38 E. K. 103. 

Annotation :~Conad, Re Flootwood, Sidgroavee v. Brewer 
(1880), 15 Ch. D. 594. Refd. Johnson v. Ball (1851), 5 
Do G. & 8m. 85. 

463. Pencil memorandum.] — 

Testatrix who had by will & throe codicils made 
a complete disposition of lier real Ac personal 
estate, afterwards executed a fourth codicil in the 
following words : “ I hereby bequeath to B., to 
whom I have willed my landed iiroperiy, also all 
my personalty, such as cash, furniture, etc., to be 
applied as I have requested him to do.” B. gave 
evidence that before executing this codicil testatrix 
had stated to him the alterations sht* desired to 
make in her will, & that he had made a pencil 
memorandum of her various fresh bequests, 
repeating ench item to lier, Ac tlmt, except so far 
as to give effect to the new wishes so stated to him, 
testatrix did not intend to alter her previous dis- 
positions. Tlio memorandum was not signed by 
testatrix: — Held: the nature of the trust was 
sufficiently established by the evidence of B., Ac 
being so established the ct. would give effect to it. 
— Re Fleetwood, Sidgreaves v . Brewer (1880), 
15 Ch, D. 594 ; 49 L. J. Ch. 614 ; 29 W. B. 45. 
Annotations : — Apld. Re Huxtable, Hiixtable v. Crawfurd, 
[1902] 1 Ch. 214. Dbtd. Lo Page v. Gardom (1915), 84 
L. ,T. Ch. 740. Consd. Re Gardner, Huey v. Ovmnin^on, 
[1920] 2 Ch. 523. Apld. Re BlackweU, Blackwell v. 
Blflckwoll, [1928] Ch. 614. Refd. He Hetley, Hetley v. 
Hotloy, [1002] 2 Ch. 860 ; Ward v. Van Der Looff, Burn- 
yeat r. Van Dor Loelf, [1924] A. C. 663. Mentd. Bourne v, 
Keane, [1919] A. C. 815. 


454 , Writing by testator—Slgned after date 

of will.] — Testator gave a policy of assurance to 
two trustees, ” to hold same upon uses appointed 
by letter signed by them &> myself.” No such 
letter existed at the date of the will, but testator 
had previously asked the trustees, who had con- 
sented, to accept the bequest for the benefit of 
persons Ac objects then named by testator. Long 
after the date of his will, testator wrote a letter, 
addrcs.sed to his exors., stating that ho had, by 
his will, left the policy to the two trustees, to be 
delivered up to them for the purposes they had 
agi‘eed to carry out. At the same time testator 
signed an unattested memorandum, declaring the 
trusts on which the trustees were to hold the pc^licy 
given to them by his will. The trustees retained 
the letter &, the memorandum until after testator’s 
death. Upon a claim by one of the persons bene- 
ficially interested under the memorandum, against 
the exors. Ac trustees : — Held : testator could not 
prospectively create for himself a power to dispose 
of property by an instrument not duly executed 
as a will ; Ac the letter would not operate as a gift 
hHer vivos ; Ac the trustees lield the proceeds of 
the policy in trust for the residuary legatees under 
testator’s will. — Johnson v . Ball (1861), 5 De G. 
At Sm. 85 ; 18 L. T. O. 8. 182 ; 16 Jur. 538 ; 64 
E. B. 1020. 

Annotations : — Apld. Re Boves, Boyes v. Carntt (1884), 26 

Ch. D. 631. Refd. Re Floetwood. Sldgroavos u. Brewer 

(1880), 15 Ch. D. 594 ; Re Hotloy, Hotloy v. Hotloy, [1902] 

2 Ch. 866 ; Re Gardner, Hnoy v. Cunnington, [i92()] 2 Ch. 

523 ; Ri Blaokwoll. BlaokwcU v. BlookwoU. [1928] Ch. 

614. 

465. Whore trust also expressed 

verbally.] — Testatrix by her will, dated in 1909, 
bequeathed all her ro.al Ac personal estate to her 
husband for his use A: benefit during his life, 
“ knowing that ho will carry out my wishes.” 
Four days after the date of her will she signed an 
unattested memorandum oxpro.ssing her wish 
that ” the money I leave to my husband ” should, 
on his death, be equally divided among certain 
named beneficiaries. She died in 1919 possessed 
of personal estate only, Ac lier husband died four 
days later. After his death his wife’s will Ac the 
memorandum were found in his safe, & there was 
parol evidence tliat shortly after the execution 
of the will testatrix had said, in his presence, that 
her property after liis death was to be equally 
divided between the named beneficiaries, Ac that 
he assented thereto : — Held : the husband, who 
took jure mariti the corpus of his wife’s estate for 
his own benefit, could not properly refuse to carry 
int/O effect her wdshes as to the disposition of the 
property after his death, expressed to him by her 
before her death, Ac assented to by him. He 
therefore held the corpus, subject to his life 
interest, as a trustee for the beneficiaries named in 
the memorandum. — Re Gardner, Huey v . Cun- 
NINQTON, [1920] 2 Ch. 523 ; 89 L. J. Ch. 649 ; 124 
L. T. 49 ; 36 T. L. B. 784 ; 64 Sol. Jo. 650, C. A. 
Annotations : — Consd. Re Gardner, Huey v. Cunningham, 

[1923] 2 ai. 230. Refd. Re Blackwell, Blackwell v. 

Blackwell, [1928] 1 Ch. 614. 

466. Letter referred to In will.] — 

McCormick v. Grogan, No. 480, post. 

467. Gift of specific part of residuary 

personal estate.] — Where residuary personal estate 
has been given by will & a specific part of it is bound 
in the hands of the residuary legatee by a secret 
memorandum of trust not executed as a will, the 


PART I. SECT. 4, SUB-SECT. 1.— C. 

464 i. Whether valid trust — Writing 
01 / testator — Signed after date of uriV .] — 
SULIJVAN V. SULI.1VAN, [1903] 1 I. R. 
193.— IR, 


464 ii. .] — ^Where testatrix 

repeatedly told exor. that she Intended 
to make him residuary legatee, to use 
property for purposes that she would 
not put in her will, & mentioned 
those purposes to him, & wrote them on 


a separate sheet of paper which she 
read to him : — Held : exor. was trustee 
for the purposes set out on the separate 
sheet. — Re Eijjs, Owen v . Bentley 
(1918), 53 I. L. T. 6.— IR. 
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ct. will, as between the residuary legatee & the 
beneficiary, give effect to the secret trust as if the 
part of the residue bound by it had been specifically 
bequeathed . — Re Maddock, Llewelyn v, Wash- 
ington, [1002] 2 Ch. 220 ; 71 L. J. Ch. 667 ; 86 
L. T. 644 r 50 W. R. 698, 0. A. 

Annotations: — Reid. O’Grady v. Wilmot, [1916] 2 A. C. 
231 ; lie Gardner, Huoy v. Cunnington, fl920] 1 Ch. 601 ; 
lie Gardner, Huey v. Cunningham, [19231 2 Ch. 230. 
Mentd. He Power, Re Stone, Acworth v. Stone, [1901] 
2 Ch. 659 ; Re FearnBides, Baines v. Chadwick, [1903] 
1 Ch. 250 ; Re Dodson, Gibson v. Dodson, [1907] 1 Ch. 
284 ; Re Orlebar, Wynter v. Orlebar, [1908] 1 cL 136 ; Re 
Hadley, Johnson i\ Hadley, [1909] 1 Ch. 20. 

468. Deed of gift by testator — Not com- 

municated to donees.] — In 1900 testator, a North 
Sea skipper, by a deed of gift gave his sons W. &> ¥, 
in foe simple in equal moieties certain land at 
F. & at S. In July, 1901, he sold the land at S. 
A bought additional land at P. In Aug. 1901, W. 
died. Testator by his will, dated 1913, gave to F. 
all the land at P., & his residue to the children of a 
deceased son. Testator received the rents of the 
land at P. down to his death in 1914, the sons never 
having known of the deed of gift. P. died in 191 5 : 
— H eld : as testator might have thought the deed 
non-effective until communicated to his sons, there 
had been no “ concealed fraud ” by him, & he 
liad not become a trustee for W. ^ F. — Re 
liEVESLEY, Goodwin v, Levesley (1915), 32 
T. L. R. 145 ; 60 Sol. Jo. 142. 

469 . Declaration In will against 

testamentary character.] — Testator by his will 
bequeathed £650 to tlie trustees of the Benevolent 
Fund ot the Savage Club, in order that they might 
devote the income to the purposes set out in a 
memorandum. The will stated that the memo- 
randum was not to form part of the will. The 
purposes set out in this memorandum consisted 
in tlie provision of free drinks smokes for 
members of the club. Its contents were not 
communicated to the trustees until after testator’s 
death : — Held : as testator had expressly directed 
that the above memorandum was not to form 
part of the wdll the trust failed . — Re Louis, Louis 
V. Tueloar (1916), 32 T. L. R. 313. 

470. .j — jjy ^i]] dated 

A])!’. 22, 1922, testatrix devised & bequeathed her 
rc'al A personal estate to two persons upon trust 
for sale & conversion A investment of the net 
proceeds as therein mentioned. She then 
bequeathed to the two persons by name 
“ absolutely as joint tenants one half of the 
residuary trust moneys, with the request that they 
will dispose of same in accordance with any memo- 
randum or paper signed by me A deposited with 
this my will or left amongst my papers at my 
death.” There was a similar gift of the other 
half of the residuary trust moneys, subject to a 
life interest. She then declared that any such 
memorandum or paper should not have any 
testamentary character, ** A the above expression 
of my wishes as to the disposal of the sums shall 
not create any trust or legal obligation, even if 

shall be communicated to my trustees in my 
lifetime.” The two persons were the partners in 
the firm of soh's. which prepared her wiU, A an 
earlier wiU dated Aug. 9, 1921, which contained 
the same bequests A declarations. Before the 
first will testatrix sent to one of the 
p^ners a list containing the names of those she 
to benefit, A in preparing her first will ho 
did his utmost to induce lier to allow the names of 


beneficiaries to be inserted in the ordinary way, but 
she refused. On Oct. 18, 1921, testatrix sent him 
revised lists of the persons A institutions she wished 
to benefit, A requested him to destroy the earlier 
list, A he replied next day, ” I have your letter of 
the 18th inst. with the enclosures, A quite under- 
stand your instructions.” Subsequently she wrote 
letters making slight alterations in the lists, which 
he similarly acknowledged : — Held : the true 
inference was, seeing that the partners had full 
knowledge of the contents of testatrix’s will, that 
they only agreed to give effect to testatrix’s 
wishes in accordance with the scheme of the will, 
including the provision that there was to bo no 
trust or legal obligation A accordingly they took 
the property bequeathed to them absolutely for 
their own benefit. — Re Fai^kiner, Mead v. Smith, 
[1924] 1 Ch. S8 ; 93 L. J. Ch. 76 ; 130 L. T. 405 ; 
68 Sol. Jo. 101. 

471. Effect of loss of writing.] — Testator, by his 
will, after devising his real estate according to 
cei-taiu limitations therein staled, bequeathed all 
the rt^si of liis properly to trustees, ” to form a 
trust fund to purchase land to go with the inherit- 
ance in a manner described in a paper marked 
” X.” At his death no such paper was forth- 
coming : — Held : notwithstanding the absence of 
the paper marked X, the gift was not void for un- 
certainty, but there was a trust declared by the 
will, whicli was imperative as to the conversion 
of the residue of the personal estate into land, A 
that such land when purchased was to go according 
to the limitations which described the way in 
wliich the lands devised by testator were to bo 
inherited. — Willoughby v. Stoker (1870), 22 
L. T. 896 ; 18 W. R. 658. 


I>. Promise hy Donee. 

472. Express promise inducing gift — Parol 
promise.] — A man makes his will, A his wife 
executrix : the son afterwards prevails on his 
mother to get the father to make a new will, A 
to name him exor., he promising to be a trustee 
only for his mother. Trust decreed, notwith- 
standing Stat. Frauds, etc. — Thynn v. Thynn 
(1684), 1 Vem. 290 ; 1 Fq. Cas. Abr. 380 ; 23 
F. R. 479. 

Annotations: — Refd.Whitton v. Russell (1739), 1 Atk. 448 ; 

Blount V. DouKhty (1747), 3 Atk. 481 ; Dmkefonl v. 

Wilks (1747), 3 Atk. 539 ; Rocch v. Komiogral (1748), I 

Vos. Sen. 123 ; Podmorc u. Gunning (1836), 7 Sim. 644 ; 

Allen V. M’Pherson (1817), 1 11. L. Cas. 191. 

473. .] — Sellack V. ITarrih (1708), 

2 Eq. Cas. Abr. 46 ; 22 E. R. 40. 

Annotations : — Refd. Podmore v. Gunning: (1836), Donnelly, 

74 ; Caton v. Cat on (1865), 1 Ch. App. 137. 

474. .] — If a legatee promises testator that, 

in consideration of a disposition in favour of her, 
she will do an act in favour of a tliird person, she 
who undertook to do the act must perform. — 
Drakepord V. Wilks (1747), 3 Atk. 539 ; 26 
E. R. 1111. 

Aniwtatwns : — Refd. Pro by v. Landor (1860), 28 504 ; 

Re Haddock, Llewelyn v. Waslitngdon, [1902] 2 Ch. 220. 

475 . Testator refraining from making 

specific bequest.] — A copyholder by his will intend- 
ing to give the greatest part of his estate to his 
godson, A the other part to his wife ; the wife 
persuades him to nominate her to the whole, A 
that she would wve the godson the part designed 
for him ; decreed against tlie wife, notwithstanding 
Stai. Frauds. — Devenish v. Baines (1689), Free. 
Ch. 3 ; 2 Eq. Abr. 43 ; 24 E. R. 2. 


PART I. SECT, 4, SUB-SECT. 1. — I 

Po,rol evidenct 


q. .] — ^A will directing a pecu- 

niary legacy to bo disposed of by 
the legatoo in a manner in which he 
alono should be cognisant, & as con- 
tained In a memorandum,^ which 


testalor should leave to him. It was 

S roved by parol evidence that, bofoi'e 
le execution of tbo will, testator had 
verbally infonned the legatee that ho 
liitondod to bequeath the legacy in 



600 


Trusts and Trustees, 


Sect. 4 . — Secret irmts : Sub-secL 1, D. ; sub-sect 2.] 

478. Testator refraining from making 

specific bequest.] — Provision by will increased 
upon evidence of testator’s request to the exor. & 
residuary legatee, & his promise ; upon which 
testator refused to make a new will, &; said he 
would leave it to the generosity of exor. — Bajibow 
V. Greenouqh (1796), 3 Ves. 152 ; 30 E. R. 943. 

Annotation : — Refd. Re Haddock, Llewelyn v. Washington, 

11902] 2 Ch. 220. 

477. .] — The bill, alleging the sup- 

pression of a codicil, an assurance by testator, that 
lie had direct-ed his exors. & residuary legatees to 
pay an annuity, & their promise to him accordingly, 
rop(‘atcd after liis death, & acted upon by actual 
payment for several years, plea, merely denying 
the execution of any codicil, & any such direction 
overruled. 

Relief upon fraud in not performing a promise, 
relying on which testator forbore to bequeath. — 
Chamberlain v. Aoar (1813), 2 Ves. & B. 259 ; 
35 E. R. 317. 

Annotations: -Refd. Rc James, Ex p. Mudlo (1842), C Jur. 

1093 ; Briggs v. Pouiiy (1849), 3 Do G. 66 Sm. 52.'). 

478. .] — Testator devised & be- 

queathed the residue of Ids estate, both real 
Ac personal, to his wife, her heirs, exors., adminis- 
trators, & assigns, for her own separate use & 
enjoyment, “ having a iierfect confidence she would 
act up to those views which he had communicated 
to her, in the ultimate disposal of his property after 
her decease.” On the death of the wife intestate, 
a bill was filed on the part of two natural daughters 
of testator, to recover the residue of his estate, 
alleging that he had intended to leave his residuary 
property to them after the decease of his wife, Ac 
had made the disposition before mentioned, on 
the faith of a promise & undertaking given by his 
wife to carry such his intentions into effect: — 
Held: in case of such a promise & undertaking 
being clearly proved, pltfs. would bo entitled to 
the relief of the ct., but as pltfs. failed to make out 
such a case the bill was dismissed, with costs. — 
PODMORE ?). Gunning (1836), 7 )Sim. 644 ; 
Donnelly, 74 ; 5 L. J. Ch. 266 ; 47 E. R. 235. 
Annotations : -'Reid. Glngoll v. Home (1839), 9 Sim. 539; 

Re James, Er p. Miullo (1842), 0 Jar. 1U93; Allen v. 

M'Phorson (1847), 1 H. L. Cas. 191 ; Ctobh v. fc3prlgg 

(1849), 6 Haro, .5.')2 ; Reynolds v. Kortright (1854), 18 

Beav. 417 ; Proby v. Landor (1800), 28 Beau. 504 ; Re 

Fleetwood. Sidegroaves o. Brewer (1880), 15 Oh. D. 594 ; 

Re Applebec, Levenon u. Bealen, [1891] 3 Ch. 422, 

479. — ^ — .] — Wliere a p(*rson, knowing that 
testator in making a disposition in his favour 
int-ends it to be applied for purposes other than for 
his own benefit, either expressly promises, or by 
silence implies, that he will carry testator’s 
intention into effect, & the property is left to him 
upon the faith of that promise or undertaking, 
it is in effect a case of trust. 

Testatrix devised <Sc bequeathed all her real 
estate, & all such moneys as might be secured to 
her upon mtge. of real estates, & all her property 
not applicable under her will for the purposes 
of mortmain, to defts. J. & P., their heirs, exors., 
administrators, & assigns, as joint tenants. 
Testatrix had considerable real estate & large 
personal pro^ierty, mixed & unmixed. It was 
alleged that testatrix thought she had given the 
above property to J. & P. for charitable purposes, 
Ac on a secret trust which she also thought that 
they, or one of them at all events, had promised 


to perform. Defts., J. & P., claimed the property 
absolutely : — Held : whatever charitable desire 
or object might have existed in the mind of testa- 
trix when she made the devise of her residue, pltfs. 
had entirely failed to show that any secret trust 
for charity was communicated to, much less 
accepted or acquiesced in, by defts. or either of 
them. — J ones v. Badley (1868), 3 Ch. App. 362 ; 
6 D. T. 106 ; 16 W. R. 713, C. A. 

Annotations: — Consd. Rowbotham v. Dunnett (1878), 8 
Ch. D. 430, Apld. Re Stead, Wltham v. Andrew, [1900] 

1 Ch. 237 ; Re Maddock, Llewellyn v. Washington, [1902] 

2 Ch. 220. Refd. Juicer v. Batchellor (1868), 19 L. T. 
200; Re Crawshay, (jrawshay v. Crawshay (1890), 4.1 
Ch. D. 615 ; Freeman v. Laing, [1899] 2 Ch. 355. 

480. .] — C. made a will leaving his whole 

property, real & personal, to G., whom ho also 
appointed his exor. When about to die, C. sent 
for G., & in a private* interview told him of the 
will, Ac on G.’s asking whether that was right, said 
he would not Imvo it otherwise. C. then told G. 
where the will was to bo found, Ac that with it 
would be found a letter. This was all that was 
known to have passed between the parties. The 
letter named a great many persons to whom C. 
wished sums of money to be given Ac annuities to 
be paid ; but it contained several expressions as 
to G . carrying into effect the intention of testator 
as he ” might think best,” Ac this sentence, ” I do 
not wish you to act strictly on the foregoing instruc- 
tions, but leave it entirely to your own good judg- 
ment to do as you think I would, if living, Ac as the 
parlies are deserving ; Ac as it is not my wi.sh that 
you should say anything about this document, 
there cannot be any fault found with you by any 
of the parties, should you not act in strict accord- 
ance with it.” G. paid monc'y to some of the 
persons mentioned in the letter, but not to all : — 
Held : in this case there was not any trust created 
binding on G. 

If a legatee states to testator that upon testator’s 
confiding his property, apparently disposing of it, 
to him, the legatee, by a regular Ac formal instru- 
ment, he will carry into effect all such intentions as 
testator shall confide to him, then that legatee 
. . . shall have fastened upon his conscience the 
trust of carrying into full effect those instructions 
which he received upon such representations 
(Lord IIatherly). — McCormick v. Grogan 
(1869), L. R. 4 ir. L. 82 ; 17 W. R. 961, H. L. 
Annotations: — Consd. Rowbotban v. Dunaott (1878), 8 
Ch. D. 430 ; He Fleolwood, SidgroavoB v. Brewor (1880), 
15 Ch. D. 694. Apld. Re Stead. Wltham v. Andrew, [1900] 
1 Ch. 237 ; A.-G. v. Chamberlain (1904), 90 L. T. 581. 
Consd. Re BlackweU, Blackwell v. Blackwell. [1928] Cb. 
614. Refd. Norris v. Frazer (1873), L. R. 15 Eq. 318 ; 
Re Boyes, Boyes v. Oarritt (1884), 20 Ch. D. 531 ; Re 
Maddock, Llewellyn v. Washington, [1902] 2 Ch. 220 ; Re 
Pitt Rirors, Scott v. Pitt Rivers, [1902] 1 Ch. 403 : Re 
Lovoslcy, Goodwin v. Lcvcsley (1915), 32 T. L. R, 145. 

481. Testator destroying codicil.] — By 

the will & five codicils of testator real estates were 
settled to the use of his wife during widowhood, 
remainder to the use of A, for life, remainder to 
the use of the first Ac every other son of A. succes- 
sively in tail male, remainder to the use of such 
erson or persons of a special class as A. should 
y deed or will appoint, remainder in default of 
such appointment to B. for life, remainder to the 
first & every other son of B. successively in tail 
male, with remainders over. 

A. was married but had no children. lie was 
a member of the class, B. was not. Testator’s 
wife, desiring that B. should not be excluded from 


Imst for a person whom ho then named, 
6c that the legatee had consented to 
accept the legacy for this purpose, & 
had promised testator to carry out his 
wishes respecting it. The residuary 


legatee of testator having claimed the 
benefit of the legacy : — Held : a valid 
trust for the person named by testator 
had attached to the bequest. — R ior- 
DAN V. Banon (1876), 10 I. R. Kq. 


469.— IR. 

r. Document found unth will — Wife 
agreeing to pay four sums of money 
meniioned therein.]— M orbtbon r. 
M'Ferran, [1901] 1 I. R. 360.— IR. 
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succeeding to the estates, induced testator to make 
a sixth codicil by which he revoked the power of 
appointment given to A. by the fifth codicil. On 
hearing of this A. had an interview with testator’s 
wife, at which he gave her his written promise to 
leave the estates to B. on acquiring the power to 
do so if she would get testator to revoke the sixth 
codicil. Testator’s wife communicated this 
promise to testator, who thereupon destroyed the 
sixth codicil. After testator’s death, A. by deed 
appointed the estates to himself in fee on failure 
of his issue male. In an action by B. to enforce 
the promise : — Held : the appointment was fraudu- 
lent & void, for A. could not exercise the power 
so as to interfere with B.’s right of succeeding to 
the estates. — Tharp v. Tharp, [1916] 1 Oh. 142 ; 
85 L. J. Ch. 162 ; 114 L. T. 495 ; 00 Sol. Jo. 176 ; 
on appeal, [1916] 2 Ch. 205, C. A. 

482. Express promise subsequent to gift.] — 
Testator gave the residue, which amounted in 
value to about £6,500, of his personal estate upon 
trust to permit a married woman to receive the 
income during her life, with remainder after her 
death for the benefit of her children, & if no 
childi‘en, for the husband absolutely. In the event 
of the deatli of the wife in the lifetime of her aunt 
N., testator directed that the then legally secured 
income of the aunt, if below £250 a year, should 
be made up to that amount. From the death of 
testator, in Apr. 1861, down to Feb. 1865, an an- 
nuity of £300 was regularly paid to N. by arrange- 
ment, out of the husband’s banking account ; 
but the wife having eloped in Sept, 1864, the 
payment was, after the above date, discontinued. 
In 1869, the bill was tiled by N. against the husband 
<Sc wife, alleging by amendment, after the answer 
of the wife, who supported pltf.’s case, had come 
in, that the husband & wife both promised testator, 
at his request, on his death bed, to make an 
allowance of £300 a year to pltf., & praying for a 
declaration that the income of testator’s residuary 
real & personal estate “ was & is subject to a trust ” 
for the paynient of £300 a year to pltf, during tlie 
wife’s life, if pltf. should so long live ; & for pay- 
ment of the arrears of the annuity by the husband, 
'riie husband denied having made any such pro- 
mise ; but it having been found as a result of the 
(‘vidence that a promise, as alleged, was made to 
testator by the wife, k> was assented to by the 
husband I — Held : the income of testator’s estate 
was subject to the alleged trust. — Norris v. 
Frazer (1873), L. B. 15 Eq. 318 ; 21 W. R. 431. 

483. Promise implied from tacit acceptance.] — 
Testator devised real & personal property to F. 

pltfs., their heirs, exors,, etc., as tenants in 
common ; & by a memorandum of even date, 
addressed to them & signed by testator but not 
attested, ho expressed his confidence tliat they 
would appropriate the property to charitable 
^jects. On the day of testator’s death the will 
1 memorandum, which for sixteen months 

had been kept secret by testator, wore read over 
to him in the presence of F. by a solr., who was 
m attendance at testator’s request, communicated 
through F. to take instructions for a codicil. 
1 Itfs. remained in ignorance of the existence of the 
memorandum, & of its contents until after testa- 
tor s death: — Held: (1) with respect to P., the 
case was the same as if testator had himself com- 


municated to him the contents of the memo- 
randum ; & P.’s silence when the memorandum 
was read was equivalent to an undertaking on his 
part to carry testator’s intentions, as therein 
expressed, into effect ; the ct. therefore declared 
that the one-fourth share given to F. was affected 
by the trusts of the memorandum, so far as they 
were valid ; & such trusts were invalid as to real 
estate, & as to personal estate affected with 
realty ; (2) the devise, being to F. & pltfs. as 
tenants in common, pltfs. were not affected by the 
communication of testator’s intentions to P. 
were entitled to the remaining three-fourths as 
tenants in common. — Tee v. Ferris (1856), 2 
IC. & J. 357 ; 25 I.. J. Oh. 437 ; 20 J. P. 563 ; 2 
Jur. N. S. 807 ; 4 W. R. 352 ; 69 E. R. 819. 

Aminlaiions : — As ict (1) Consd. Uc Maddork, Llewelyn v. 
Washington, [11)02] 2 Ch. 220. Reid. Topham v. l^ortland 
(1863),! De (}. J. & Sin. .'ill. /o (2) Apid. Rowbotham r. 

Dunnett (1878), 8 Ch. D. 430. Refd. Rc Stead, Whlthani 
V. Andrew, [1900] 1 Ch. 237. 

484. .] — “ If they, by their silence, bid him 

to believe they would so apply it, I apprehend it is 
quite clear that a trust would be created & that it 
is altogether immaterial whether the promise is 
made before or after the execution of the will, 
that being a reasonable instrument ” (Page Wood 
V.-C.).— Moss V. Cooper (1861), 1 John. & Yl. 352 
4 L. T. 790 ; 70 E. R. 782. 

Annotations : — Refd. Topham r. Portland (1803), 1 Do G. .T 
At Sm. 517 ; McCormick v. Gropran (1806), 15 W. R. 290 
Re Fleetwood, SidgnmyoB v. Brower (1880), 1 5 Ch. 1). 594 
Re Stead. Witham v. Andrew, []9()()] 1 Ch. 237 ; Ri 
Blaekwoll, Blackwdl v. Blackwell, [1928] 1 Ch. 614. 

485. .] — Jones v. Badley, No. 479, anle. 

Charitable trusts.l — See Charities, Vol. VIIT., 

p. 290, Nos. 066, 670-673. 


Hub-sect. 2. — Communication to Trustee. 

486. Necessity for.] — Semhle : it is impos.siblc 
for the ct. to intend any trust, unless it can convert 
the legatees into trustees, by proof of some com- 
munication between them & testator, importing 
that lie intended a trust, which they, in effect 
undertook, & by which, th(‘refore, their consciences 
would be bound. — Cartj^r v. Green (1857), as 
reported in 3 K. & J, 591 ; 26 L. J. Cli. 845 ; 3 
Jur. N. H. 905 ; 5 W. R. 856 ; 09 E. R. 1245. 
AnnMations : — Refd. Re Fleetwood, Sidprroaveb v. Brower 

(1880), 15 Ch. D. 591 ; Rc Plercy, Whitwham v. Pierev, 

[1898] 1 Ch. 565. Mentd. Wilkinson r. Barber (1872), 

L. R. 14 Eq. 90. 

487. .] — A. instructed Ids solr. to jirepare 

for him a will leaving all his property to the solr. 
himself absolutely, but to bo held & disposed of 
by him according to written directions to be subse- 
quently given, & a will was prepared & executed 
accordingly, under which the solr. was universal 
legatee & solo exor. No such directions were, 
however, given to the solr., by testator in his 
lifetime, but after his death an unattest(‘d paper 
was found, by which testator stated his wish that 
X. should have all his lu'operty except a small 
sum of money which he gave to tlie solr. The solr. 
claimed no beneficial int(*rcst in testator’s property, 
except to the extent of his legacy. & claimed to 
hold the rest of the property as trustee for X. ; — 
Held : as testator had not in his own lifetime com- 
municated to the solr. the object of the trust, no 


PART I. SECT. 4. SUB-SECT. 2. 

1 — A party sot- 
st must adduce 
at Jt was com- 
to the unlyersal 
)gatco agrood to 
boquoathod on 


remainder of his property, which com- 
prised landed property, to three per- 
sons absolutely, as teuonts-ln-oom- 
moii, coupled with a secret trust for 
charitable purposes. One of the 
legatees at the time the will was made 
was Itifonned of the trust, the other 


the terms of the trust. — Kali Charan 
Q nosAL V. Ram Chanuha Manual 
I. L. R. 30 Calc. 783.— 

t. One legatee informed of trust.] 
— Testator devised certain houses & 
also a legacy of fiOOO. charged on the 


486 1. Necessity for. 
tii^ up a secret trui 
evidence to prove th 
munioatod by testator 
legatee, & that the Ic 
accept the property 
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Sect. 4 . — Secret trusts : Sub-sect. 2. Sect. 6 : Sub- 
sects. I (Sc 2, A. (Sc B.^ 

valid trust in favour of X. had been constituted, 
& accordingly the solr. held the propoHy as trustee 
for the next of kin of testator . — Ite Boyes, Boyes 
V. Carkttt (1884), 2« Ch. D. 531 ; 63 L. .T. Ch. 054 ; 
50 L. T. 581 ; 32 W. B. 030. 

.] — See^ generally f Sect. 3, sub-sect. 8, 

ante. 

488. Gift to more than one — Effect of failure to 
communicate to all.] — Testator devised freeholds 
Sc leaseholds to four persons, intending them to 
hold the same in trust for an alien, & shortly 
aftei’wards informed three of them of his intent ; 
& those three, at his request, wi’ote letters to him 
acknowled^ng the intended trust. After his 
death a suit was instituted by two of the devisees 
against the other two, the alien, testator’s next of 
kin & the A.-G. as representing the Crown, to 
have the rights of t he parties declared. 

The ct. refused to make any d(‘claralion, except 
that the lands were not subject tf) any trust. — 
Burney v. Macdonaud (1845), 15 Sim. (> ; 0 
J.. T. O. S. 1 ; 9 Jur. 588 ; 60 E. R. 518. 

Annofai ions 'Retd. He Stead, Witham v. Andrew, [1900] 

1 Ch. ‘2:n. Mentd. Barrow v. Wadkln (1857), 24 Beav. 1 ; 
Sharp V. St. Sauvour (1871), 7 Ch. App. 343. 

489. Void trust.] — A devise &> bequest 

of testator’s residuary estate of two persons, with 
an oral intimation given by testator to one, if not 
boih, of the devisees that he had confidence in 
them, & was satisfied they would carry out his 
intentions, which they well knew, & an assent by 
one of the devisees to this intimation : — Held : to 
be an undei4aking by the devisee that he would 
carry out the intention, & to be, therefore, a gift 
upon a secret trust. — IIUSSELL v. .JACKSON (1852), 
19 ITare, 204 ; 68 E. B. 900. 

Annotatiom COQsd. Wulljfravo v. 'Febbs (1855), 2 K. & J. 
313 ; Too V. Ferris (1850), 2 {K. & J. 357, Apld. Jie 
Sponcor’H Will (1887), 57 L. T. 519. Held. Carter t?. Green 
(1857), 3 K. & J. 591 ; Proby v. Laudor (1860), 28 Beav. 
504 ; r. Cooper (1861), 1 John. & H. 352 ; Jones v. 

Badloy (1868), 3 (Jh. App. 302 ; llowbotham v. Dunnott 
(1878), 8 Ch. D. 430 ; He Fleetwood, Sid^rcavcH r. Brewer 
(1880), 15 Cb. D. 694: He SUiad, Witham r. Andrew, 

1 19001 1 Ch. 237 ; Hr Maddook, Llewelyn v. Washington, 
,1902] 2 Oh. 220. Mentd. Shinott r. Herbert (1872), 7 
Ch. App. 232 ; O’Roiirko v. Barbishlre, [1920] A. C. 
.581. 

490. Communication after date of 

wili.] — A secret trust intended to affect an absolute 
bequest to two persons as joint tenants, & com- 
municated after the date of the will to & accepted 
by one of them only, will not be binding on the 
other if he has no notice of the trust until after 
testator’s death, because his interest in the bequest 
is not tainted with any fraud in procuring the 
execution of the will. Secus : when the will is 
made on the faith of an antecedent promise to 
perform the trust by one alone of two joint 
tenants, for in that case the otlier joint tenant, 
although ignorant of the trust until after testator’s 
death, cannot claim an interest under a fraud com- 
mitted by his co-legatee. — Jie Stead, Witham v. 
Andrew, [1900] 1 Ch. 237 ; sub nom. Re Stead, 
Whitham V. Andrew, 69 L. J. Ch. 49 ; 81 L. T. 
751 ; 48 W. R. 221 ; 44 Sol. Jo. 146, C. A. 

491. Gift Induced by antecedent pro- 

mise by one.] — Re Stead, Witham v. Andrew, 
No. 400, ante. 

Charitable trusts.] — See Charities, Vol. VIII., 
pp. 289, 290, Nos. fe9-669. 


Sect. 5. --REFERENTIAL TRUSTS. 

Sub-sect. 1. — In General. 

492. Time of taking effect — General reference.] — 

Hare v. Hare, No. 499, post. 

493. Construction — Referential trusts in same 
Instrument.] — Testator bequeathed his residuary 
estate, referred to as “ the residuary trust funds,” 
as to two-thirds in trust for the childi‘en & remoter 
issue of his son as his son should api^oint, & in 
default of appointment for the children of his son 
as therein mentioned, but so that no appointee 
should take an^ part of the tnist funds remaining 
unappointed without bringing the share appointed 
into hotchpot, & as to a moiety of the other third 
upon “ the like trusts ” in favour of his son & 
issue as had previously been declared of the two- 
thirds. In the events which happened A. became 
entitled to the two-tldrds und(U’ an appointment-, 
& to a share in the one-third in default of appoint - 
ment : — Held : there was no presumption or rule 
of law applicable to a case of this kind, & upon the 
true meaning & effect of the will the hotchpot 
clause applicable to the two-thirds had no reference 
to anytliing except the two-thirds, & the hotchpot 
clause referentially incorporated in the trusts of 
the moiety of the onc-tliird had reference only to 
the moiety of the one-third, so that A. could take 
her share in the one-third without bringing the 
two-thirds into hotchpot . — Re Wood, Wode- 
HOU8E V. Wood, [1913] 2 Ch. 574 ; 83 Tj. J. Ch. 
59 ; 109 I;. T, 317 ; 57 Sol. Jo. 836, C. A. 

Annotalionn : -Distd. He Frawer, Ind v. Fraser, [1913] 2 Ch, 

221. Refd. He C^ainj9)o]l’a Trusts, Public Trustee e. 

CampboU, [1922] 1 Cb. 551. 

494. Whether accretion to original trust—Sepa- 
rate instruments.] — Whei^e testatr)r gave a share 
of his residuary estate to the trustees of liis will 
upon trust for his married daughter, & declared 
that his trustees should hold the same “ upon th(3 
same trusts Sc with & subject to the same powers ” 
as were in her marriage setthunent contained with 
respect to the funds thereby settled : — Held : 
inasmuch as there were different instruments, 
different settlors, differemt funds, & different sets 
of trustees, tlie rule of construction to be applied 
was to read into the will the trusts & powers of 
the settlement as though they were therein set 
out, & there was consequently no accretion to tlie 
funds of the settlement, but testator had by 
his will creat(*d a new & distinct settlement. — 
Re Beaumont, Bradshaw v. Packer, [1913] 1 
Ch. 325 ; 82 J^. J. Ch. 183 ; sub nom. Re Beau- 
mont, BeAUMONT-NESBJTT V . l^ACKER, 108 L. T. 

I 181 ! r.7 Sol. Jo. 283. 

Annotations : — Consd. He Campbell 'h TrUHts, Public TriiHloi' 

V. Campbell, [1922] 1 Ch. 551. Refd. He Fraser, Ind v. 

Fraser, [1913] 2 Cb. 224 ; He Am ell, He Edwards, Pricket t 

V. Prickett (1924), 93 L. J. Ch. 276. 

495. .] — It will be observed that in no 

instance in the case of separate instruments, 
at separate dates, & with separate settlors, has the 
fund over been treated as one aggregate fund, 
either for the purpose of hotchpot, or as regards 
multiplication of charges, or for any other purpose 
(Russell, J .). — Re Campbell’s Trusts, Public 
Trustee v. Campbell, [1922] 1 Ch. 651 ; 91 L. J. 
Ch. 433 ; 127 L. T. 236. 

Referential powers .] — See Powers, Vol. 

XXXVII., pp. 402, 403, Nos. 142-145. 

Application of hotch-pot clause .] — See Settle- 
ments, Vol. XL., pp. 666-568, Nos. 1046-1054. 


two had no knowledge of It until after 
the death of tcHtator. Testator died 
within tliree months afier making his 
'V|l '.-—Held : the bequest of the one- 
third of the property to the trustee, 


who was aware of the trust, was 
Invalid, but that the other two- 
thirds went absolutely to the other 
two devisees. — G jsbddir v. Skmple, 
[1903] 1 I. R. 73.--IB. 


PART I. SECT. 6, SUB-SECT. 1. 

a. Mviual wUla of husband dt wife.] 
— Hudson v. Gray (1927), 39 C. L. K. 
473 ; [1927] Argus L. R. 363.— AUS. 



Part I. — Trusts, 


603 


Settlement of personalty to devolve as realty.] — 

See Settlements, Vol. XL., pp. 794-796, Nos. 
3286-3242. 


SuD-sECT. 2. — How Arising. 

A . Jn General. 

496. Intention of settlor — Settlement conform- 
able to limitations of real estate.] — Devise in strict 
settlement, with power to the tenants for life to 
jointure, on condition that two-thirds of the 
portion should upon such marriage bo settled ; 
one-third upon the eldest son of the marriage & 
one other third upon the younger children. 

Upon the intention, that the settlement should 
be conformable to the limitations of the real 
estate, a trust for the father for life was estab- 
lished ; the interest of the eldest son was not to 
be divested except by his death under twenty-one 
without issue male. — B urrei.l v. Crgtchley 
( 1809), 16 Ves. 644 ; 33 E. K. 800, L. O. 

AvnotaHon : — Refd. Scarsdalor. Curzon (18G0), 1 Jolin. & H. 

40. 

497. Mortgage with provision for reconveyance on 
trusts of settlement — By tenant in tall in posses- 
sion.] — Under a settlement of real estates made in 
1881, A., in 188-1, was tenant for life in possession, 
B. first tenant in tail, & (\ second tenant in tail 
in reversion. B., being a lunatic, C., with the 
consent of A., disentailed his interest <fe resettled 
the estates, with a power to charge the same, 
which was exercised. In 1893 B., who was then 
tenant in tail in possession, acting by 0. as his 
committee, mortgaged the estates with a proviso 
that on redemption they should be “ roconveyed 
by the mtgees. to the uses, upon the trusts k> with 

subject to the powers & provisions in & by the 
settlenunt (of 1831) declared & contained”: — 
Held : notwithstanding tiiat the estate tail w’as 
barrcnl by virtue of Phnes & Becoveries Act, 1833 
(c. 74), s. 21, the proviso for redemption in the 
mtge. of 1893 W’as valid Sc operative, so that the 
uses, created by the settlement of 1831 were 
revived subject to the re-settlement of 1881 . — lie 
Oxenden’s S]-:ttled Estates, Oxenden v. 
Chapman (1904), 74 L. ,T. Ch. 284. 

B. Use of Pariirvlar Words. 

498. frusts “ capable of taking effect ’’ — Estate 
tall not revived.] — An Act of Parliament reciting 
a will by which estates were devised to A. for life, 
I’emainder to his first <Vc other sons in tail, remainder 
to B. in tail, & that B. had suffered a recovery to 
tlie use of A. in fee ; directed the estates to be sold, 
& other estates to be purchased & conveyed to such 
of the uses of the will as, at the time of the sale, 
should be existing, undetermined & capable of 
taking effect. The estates were sold, & the pro- 
ceeds invested in other estates, which were con- 
veyed to such of the uses of the will as wore then 
existing, etc. : — Held : B. did not take an estate 
tail in the purchased estates. — Wortham v. 
Mackinnon (1831), 4 Sim. 486 ; 68 E. B. 181. 

499. Time for taking effect.] — (1) A 

general reference in a gift to the terms of a former 
msposition does not determine the time when 
the gift is to take effect. 

(2) By a marriage settlement a fund was settled 
by the husband upon trusts in favour of the 
husband & wife during their respective lives, & 
decease of the survivor in trust for the 
children. Another fund was settled by the hus- 
band’s mother in trust for herself for life, & after 
her decease upon such of the trusts thereinbefore 
declared concerning the first fund in favour of 


the cliildren as should be then subsisting or 
capable of taking effect : — Held : the trust of the 
second fund in favour of the children arose at once 
upon the death of the tenant for life in the lifetime 
of the husband & wife. — Hare v. Hare (1876), 
24W.B. 575. 

Annotation : — CJcncrally, Mentd. lie North, Meatoa v. Bishop 

(1897), 76 L. T. 186. 

600. Appointment under settlement — 

Hotchpot clause inserted in previous appointments^ 

— Smyth-Pigott V. Smytii-Pigott, [1884] W. N\ 
149. 

501. Effect of failure of part of original 

trust.] — (1) Where property is appointed, under a 
special power, to the uses of a prior settlement or 
such of them as are ” capable of taking effect,” 
& some of the uses so incorporated fail for romote- 
nf‘ss or by reason of the cestui^ que trust not being 
objects of the power, the void trusts may be dis- 
regarded as not being ” cai)able of taking effect,” 
& the power will be otherwise well exercised. 

(2) The phrase “ capable of taking effect ” 
me/ms what the law allows to take effect, &; is not 
confined to trusts which by reason of the inter- 
vening circumstances are still in fact subsisting 
& capable of coining into existence . — Be ErNCii 
Chew’s Contract, |1903J 2 Ch. 486; 72 L. J. 
Ch. 690 ; 89 L. T. 102. 

502. “ Same trusts ** — “ As near as might be.*’] 

— ^A. by deed, granted a rent charge on certain 
freehold estates to tiaistees, in trust for 0. for life, 
for her sole separate use, remainder to her 
children in fee as she should a^ipoint, in default 
of appointment, to them e(|ually, remainder to E., 
the sister of C. her children in like manner, 
remainder to the settlor. The deed also contained 
a power to C. to appoint all or such part of the rent- 
charge as she thought fit to her husband, & a 
proviso that it should be lawful for the settlor to 
redeem the rentcharge njion the payment of 
£10,000 to bo settled to the same uses. Soon 
after the settlor made a codicil to his will, whereby 
lie gave £10,000 to G. on the same trusts, ” as near 
as might be,” as those in the deed, for her “ sole 
use A; benefit ” ; — Held : G. took a life interest in 
the fund, with powers of appointment to her 
children & husband ; but in default of appoint- 
ment, the children took nothing. — Berchtoldt 
(CoTJNTp:fes) TTertfort) (Marquis) (1814), 7 
Boav. 172; 2 L. T. O. S. 325; 8 Jur. 50; 49 
E. B. 1029. 

503. Realty on trusts of personalty.] — By 

the marriage settlement of A. a sum of £8,000 stock 
was settled upon himself A; his intended wife tor 
their joint lives, & the life of the survivor, & then 
for the benefit of their children ; &, if no children, 
in trust for the settlor, his exors,, aclmmislrators A 
assigns. After his marriage A. made his will & 
thereby gave his real estate to P. & his heirs, upon 
the same trusts, as near as could be, as were 
declared of the slock by the settlement ; & after 
giving certain pecuniaiy legacies he bequeathed 
all the rest of his moneys & property of any kind to 
P., his exors., administrators & assigi^ upon trust 
& for the benefit of the objects of his settlement 
as he might think best. A died, leaving his widow, 
but no issue of the marriage. P. declined to take 
probate of the will : — Held : whether the course 
taken by P. had or had not the effect of depriving 
him of the discretionary power given to him by the 
will, he could not, in the events that had happened, 
exercise that power so as to affect the rights of the 
parties interested under the will & settlement ; 
& the effect of these instruments was to ^ve a 
life interest to the widow in the real & residuary 
personal estate, impeachable of waste as to the 
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SecL 5 . — Referential trusts : Sub-sect, 2, jg.] 
real estate ; with remainder as to the real estate 
to testator’s heirs, & as to the residuary personal 
estate to his next of kin. — F ord v. Kuxton (1844), 
1 Coll. 403 ; 03 E. K. 474. 

604, ,] — Personal estate was given 

upon a contingency, Ac the “ income ” was to 
accumulate in the meanwhile as long as lawful. 
There was a pi'oviso, that subject tlieroto, the 
income ” was to be paid to the person “ entitled 
in immediate exj^ectancy.” The rents of the real 
estate were then given upon the same trusts as 
had been declared concerning the “ residuary 
personal estate,” & upon tlie personal estate 
becoming vested, to convey the real estate to the 
same pei son : — II eld : all the trusts of the personal 
estate were applicable to the real estate, & the 
person entitled in immediate expectancy to the 
income of the personal estate was also entitled to 
the rents of the real estate. — W estcar v. Westcar 
( 1850), 21 Beav. 328 ; 25 L. J. Ch. 860 ; 52 E. K. 
880. 

505. .] — By deed of settlement, on 

Mar. 7, 1818, certain leaseholds were settled, as to 
a third share thereof, in trust, in the events which 
liappened, for A. & B. absolutely in equal shares. 
In 1819 certain freeholds were settled “ upon 
such & the same trusts, A for such & the same 
ends, intents, & purposes, subject to such Ac the 
same i^owers, provisoes, Ac declarations as in the 
indenture of Mar. 7, 1818, are expressed, declared, 
Ac contained of Ac concerning the iircmises therein 
mentioned Ac described, or as near thereto as the 
difference of the respective estates of A. M., M. J., 
Ac A. J.,” the trustees, “ Ac their respective heirs, 
exors., Ac administrators, tlicrein respectively 
would admit, to the intent tliat the rents, issues, 
Ac profits of the hereditaments Ac premises might 
be had, received, Ac taken, Ac the hereditaments 
Ac i^remises held, sold, conveyed Ac assigned, Ac 
the produce thereof paid Ac applied unto such 
person or i^ersons, Ac in such manner, Ac at such 
time Ac times, in every respect as in the indenture 
of Mar. 7, 1818, is expressed Ac declared of Ac con- 
cerning the premises therein particularly men- 
tioned Ac described ” : — Held : the want of i^roper 
words of inheritance was not fatal, but A. Ac B. 
took equitable estates in fee simple, Ac not for life 
only, in one-third share of the freeholds. — ^PuGit v. 
Drew (1809), 17 W. K. 98S. 

Annotations : — Consd. Re Irwin, Irwin v. Parkca, [1904] 2 
Ch. 752; Re Bostork’w Sottlnit., Norrish v. Bostook, 
[1921 J 2 Ch. 409. Refd. Re Trlnghani’e Trusts, Trlngham 
V. Groonhill, [1904] 2 Ch. 487. 

606. Personalty on trusts of realty.] — 

Testator directed real estate to be purchased Ac 
settled in strict settlement, Ac declared that his 
trustees should stand possessed of his iiersonal 
estate upon such trusts, etc., as were thereby 
declared concerning the lands directed to be 
purchased, or as near thereto as the rules of law 
Ac equity would permit, provided that the personal 
estate should not vest absolutely in any tenant in 
tail unless such person should attain the age of 
twenty-one : — Held : the trusts of the personalty 
were not executory. — Oosling v. Gosling (1862), 
1 De G. J. Ac Sm. 1 ; 1 New Rep. 30 ; 32 L. J. Ch. 
233 ; 7 L. T. 579 ; 9 Jur. N. S. 109 ; 11 W. B. 
97 ; 40 E. R. 1, L. C. ; affd. svh nom. Christie v. 
Gosling (1806), L. R. 1 H. L. 279, H. L. 
Annotations: — Consd. MartoUl v, Holloway (1872), L. R. 
6 H. L. 632. Reid. Harrington v. Harrington (1871), L. R. 
6 H. L. 87 ; Burton v. Newbery (1878), 45 L. J. Ch. 202 ; 
Re Cresswell, Parkin v. Creaswell (1883), 24 Ch. D. 102 ; 
Wharton v. Maaterman, [18951 A. C. 186 ; Re FotherglUs 
Katate, Price -Fothergill r. Price, [1903] 1 Ch. 149; Re 
Dayroll, Haatlo v. DayroU, [1904] 2 Ch. 496 ; Re Trovanlon, 
Trevanlon v. Lennox, [1910] 2 Ch. 538 ; Portman v. 


Portman, [1922] 2 A. C. 473. Mentd. Burnell v. Firth 

(1867), 16 W. R. 546 : Re Parry, Powell v. Parry (1889), 

60 L. T. 489 ; Re Johnston, MlUa v. Johnston [1894] 

3 Ch. 204 : Re Couturier, Couturier v. Shea, [1907] 1 Ch. 

470 ; Re Joflory, Nuaaey v. Jeftery (1913), ilO L. T. 11 ; 

Re Atkinson, Atkinson v. Atkinson, [1916] 1 Ch. 91. 

607. .] — A. on the marriage of his daughter 

I. covenanted to pay to the trustees of the settle- 
ment then made, as a provision for his daughter 
on her marriage, £2,000. The trusts were to pay 
the income to I. for life, Ac after her death to her 
husband for life, At after the decease of the survivor 
to the children, Ac if there should be no cliild then 
to such person as she should appoint, Ac in default 
of appointment then to her next of kin ; Ac in the 
same settlement he covenanted that his exors. 
should pay the further sum of £2,000 to the trustees, 
to be held upon the same trusts within six months 
after his decease. On the marriage of his daughter 
E. he covenanted to pay to the trustees of 
the settlement then made £2,000 within one month 
after the marriage. The trusts of this sum were to 
pay the income to G., the husband of E., for his 
life, Ac after his death to E. for her life, Ac after the 
death of the survivor to the cliildren, Ac if thcr(‘ 
should be no child then to such person as E. should 
appoint, Ac in default of appointment to her next 
of kin. By his will testator directed “ that the 
covenants on his part contained in the settlements 
made on the marriage of his daughters, for the 
})ayment of moneys & annuities for the benefit of 
themselves Ac their respective children Ac gi’and- 
childrcn as therein stated, should be performed ” ; 
Ac proceeded as follows; — “In addition to the 
property settled by my daughter I.’s marriage 
settlement, 1 give the further sum of £8,000 to tlio 
trustees, etc., to be held, etc., ui)on the same 
trusts in all respects, for the benefit of my daughter 
I. Ac her children, as thereby declared as to the 
property thereby settled ; Ac in addition to the 
property settled by my daughter E.’s marriage 
settlement, I give the further sum of £8,000 to the 
trustees of such settlement, to be lield upon tlie 
same trusts in all 1 ‘cspects, for the benefit of my 
daughter E. Ac her children Ac grandcliildron, as 
thei’eby declared as to the property thereby 
settled : — Held : the words ” to be held, etc., upon 
the same trusts in all respect for the benefit of my 
daughter Ac her cbildz’en Ac grandchildren, as 
thereby declared as to the property thereby 
settled,” were to be construed as words of reference, 
incorporating the trusts of the settlements in the 
will. — lie Palmer (1858), 3 IT. Ac N. 20 ; 30 L. T. 
O. H. 309 ; 157 E. R. 374. 

508. Upon similar trusts.] — By a settlement 
made on the marriage of J. Ac E. certain amounts 
of stock were invested in the names of trustees 
upon trust, in the events which happened, as E. 
should by deed or will appoint, Ac the trustees, out 
of otlier stocks therein mentioned, were empowered 
to raise £20,000 Ac invest the same in the purchase 
of lands with power to resell the same, & it was 
declared that it was the intention of the parties 
thereto that the same should be considered as 
personal estate. An estate called S. was accord- 
ingly bought by the trustees, who held the same 
in foe simple upon the trusts of the settlement. 

E. survived her husband J., Ac by her will, dated 
in 1836, reciting the above settlement, gave the 
first-mentioned stock to which she was thereunder 
entitled, Ac all the residue of her estate upon trust as 
to a moiety for B. for life, with remainder, if the 
trustees should think tit, in trust for B.’s husband 
for life ; Ac as to the other moiety thereof, on 
similar trusts, in favour of H. Afc her husband ; Ac 
in certain events, which came to pass “ upon the 
same trusts in favour of B. Ac her issue,” os were 
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thereinbefore declai'cd concerning the other 
moiety. H. predeceased B., who was married to 
P. ; & after the death of B. the trustees declared 
that B.’s husband should have the income of both 
moieties for life ; — Held : the trustees were right 
in their determination. — Ashburniiam v, Ash- 
BURNHAM (1849), 14 L. T. O. 8. 367 ; 13 Jur. 1111. 

509. Upon the trusts & for the purposes 
mentioned.] — Testator gave all his real estate 
to trustees upon trust for his wife for life, & 
after her decease upon trust to sell & divide 
the i^roceeds as in the will mentioned. He also 
gave the residue of his personal estate to his 
widow absolutely. By a codicil to Ids will, after 
reciting that he had sold part of his real estate, 
ho dnected his trustees to sell the residue, & hold 
the proceeds upon trust for his wife for life, & after 
her decease, upon the trusts & for the purposes in 
his will expressed & declared, as concerning “ all 
his real & personal estate ” : — Held : the proceeds 
of the sale of the remaining real estate must be held 
upon the trusts declared by the will concerning the 
real estate. — Bakkr v. Bichards (1859), 27 Beav. 
320 ; 34 L. T. O. 8. 36 ; 5 Jui\ N. 8. 697 ; 54 E. R. 
125. 

610. “ Same or like trusts.*’] — By the marriage 
settlement of B. & A. a sum of £7,500 4 per cent. 
Bank Annuities was settled upon trust for B. for 
his life, then for A. for her life, A; after the death 
of the survivor of B. <fc A. for the children of B. by 
A. equally ; the shares of sons to vest at twenty- 
one, or dying under that ago leaving issue then 
living. The settlement contained the usual main- 
tenance & advancement clauses ; & a covenant to 
settle after-acquired property of A, on her for life, 

after her death “ for all & every the issue of the 
then intended marriage upon the same or the like 
trusts, & subjects to the usual powers & provisoes 
as were therein-before expressed cV; declared of & 
concerning the sum of £7,500 4 per cent. Bank 
Annuities.” A. died, leaving two sons, the only 
children of the marriage, both of whom had 
attained twenty-one, married, & had issue, each 
three children, all infants. On a bill tiled to obtain 
a declaration as to the construction of the covenant 
to settle the after-acquired property : — Held : 
the word ” issue ” in the covenant must be 
restrictc'd to ” children ” A the two sons, having 
survived their mother. At attained twenty-one, were 
entitled to her after-acquired properly absolutely 
between them. — Marshall r. Baker (1862), 31 
Beav. 608 ; 7 L. T. 303 ; 9 Jur. N. 8. 396 ; 11 
W. R. 78 ; 54 E. K. 1275. 

511. .] — q''estator by his will gave his residu- 

ary estate to trustees upon trust to divide it equally 
between his children, by a codicil directed them 
to hold the sum of £2,000, part of the share of liis 
daughter E., in trust for her for life, & after her 
death for her children, with an ultimate tiaist for 
the simvivors or survivor of testator’s children, A:, 
the issue of such of them as should be then dead 
leaving issue ; Ac testator directed his tinistees to 
hold the sum of £2,000, part of the share of his 
daughter C., in trust for her for life, Ac after her 
death ” upon such Ac the like trusts as are herein- 
before declared of the sum of £2,000 secured for 
the benefit of my daughter E., as fully Ac effectually 
as if such trusts were here fully repeated ” ; & 
testator directed his trustees to hold the sum of 
£2,000, part of the share of liis daughter L. “ upon 
^ trusts as are hereinbefore declared 

of the two several sums of £2,000 Ac £2,000 secured 
t/he s^arate use Ac benefit of my daughters E. 
& C., as fully & effectually as if such trusts were 
here fully repeated.” E. died, leaving issue, & C. 
without having had any issue i—Held : the £2,000 


forming part of the sliare of 0. did not pass after 
her death upon the same trusts as E.’s £2,000, i.e. 
to the issue of E., but upon trusts corresponding 
to those, but having C.’s name substituted for E.’s, 
so that, in the events which had happened, it 
passed to the survivors of testator’s children, Ac 
the issue of such of them as were dead leaving 
issue. — Re Smith, Bashford v. Chaplin (1881), 
45 L. T. 246. 

512. .] — Under a settlement the ultimate 

trust, after certain prior trusts which failed Ac 
determined, was for the settlor, his exors., adminis- 
trators, Ac assigns for liis & their absolute benefit. 
By his will the settlor bequeathed a moiety of his 
residuary estate upon such Ac the same or like trusts 
as were declared by the settlement : — Held : the 
ultimate trust for the settlor to be read into his 
will was inoperative. — Re PowEU., Bodvel- 
Koberts V. Poole, [1918] 1 Ch. 407 ; 87 L. J. Ch. 
237 ; 118 L. T. 567 ; 62 Sol. Jo. 330. 

513. “ In like manner.**] — Testatrix directed 
trustees to make an investment, Ac out of the 
dividends to pay annuities of £100 each to his two 
niec(“S Ac his nephew for life, Ac the capital to theii* 
children respectively, Ac to a^iply £100 a year in the 
maintenance of the children of D., a deceased 
nephew, until twenty-one, when he gave them the 
caiiital fund producing tliis annuity, lie be- 
queathed his residue to his two nieces Ac nephew 
Ac the children of D. ” in equal shares, in like 
manner as was therein-before mentioned with 
respect to the annual sums of £100 bequeathed to 
them resi>ectively ” : — Held : the children of D. 
took one-fourth only of the residue. — Eames v. 
Anstee (18t)3), 33 Beav. 264 ; 55 E. R. 369. 

514. .] — By a settlement, trustees were to 

raise £2,000 for A. for life, with remainder to her 
childr(‘n, with powers for maintenance, advance- 
ment ” or othiTwise,” Ac in default of children the 
fund was given to C. A like sum w^as given to B. 
for life, with remainder to her cliildren, with the 
like i>ro vision for their maintenance ” Ac otherwise,” 
as before expressed, in resiiect to the £2,000 given 
to A. Ac her children, ” Ac otherwise in like manner, 
to all intents Ac purposes, as if such trusts Ac pro- 
visions w^ere tliere fully repeated ” : — Held : this 
included the gift over to (\, Ac on the death of B. 
without chil<&en V. was entitled to the second 
sum of £2,000. — iiV Shirley’s Trusts (1863), 32 
Beav. 394 ; 55 E. R. 154. 

515. “ At same times & In same manner.**] — 
Where there is a bequest to A. for life, Ac then to 
the surviving childi*on of A. to be paid to them 
on attaining twenty-one, Ac a bequest to B. for life, 
Ac then to the children of B. ” at the same times, Ac 
in the same manner ” the surviving cliildren only 
of B. take imder the second bequest. — Swift v. 
Swift (1863), 1 New Rep. 353 ; 32 L. J. Ch. 479 ; 
11 W. R. 334. 

516. “In same manner,**] — Testator gave to 
his sons H. Ac J. £16,000 upon special trust Ac confi- 
dence to invest Ac to pay the income of £8,000, part 
thereof, to his daughter A. for life for her separate 
use, Ac after her death to divide the £8,000 amongst 
her children at twenty-one years of age. He then 
directed that H. Ac J. should pay the income of the 
remaining £8,000 to his daughter 8. for life in the 
same manner in every respect Ac subject to the same 
control as he had directed as to his daughter A., it 
being his intention that ids daughters’ fortunes 
should not be subject to the debts of their 
husbands. He then gave to H. Ac J. a sum of 
£6,000, to invest Ac pay the income to his sou 8., & 
to divide the principal amongst his children. The 
sums were charged on real estate. There was 
power to apply the income for the maintenance Ac 
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Sect. 6 . — Referential trusts : Sub-sect. 2, B. ; sub- 
sects. 3 4.] 

education of the daughters' & sons' children. The 
daughter S. died, leaving four children who had 
attained the age of twenty-one. The fund 
representing to £8,000 had been paid into ct. : — 
Held : by implication the four cliildi’on were en- 
titled to the fund. — Sweeting v. Piudeaux (1870), 
2 Ch. D. 413 ; 45 L. J. Oh. 378 ; 34 L. T. 240 ; 
24 W. K. 776. 

Annoialiona : -Apld. Ik Ilodfern, Kodfurn v. TIryning (1877), 

« Ch. 1). 133. Refd. MoUor u. Daluti-oo (1886), 33 Ch. D. 

11)8. 

517. On such trust as shall correspond with trusts 
hereinbefore declared.] — Testatrix, having by her 
will directed her trust('Os to stand possessed of a 
fifth of her residuary estate upon trust for a 
woman for life, & after her death upon trust for 
her children, directed them to stand possessed of 
thiTM" othiT fifth parts ui)on such trusts for three 
oth<*r women respectively as should correspond 
with the tiaists thereinbefore declared concerning 
the fifth part or share of the first-mentioned 
woman : — Held : the three women took only life 
interests, with remaind('r to their respective 
children, in the same manner as the first-mentioned 
woman & her cliildren took. — S mitu v. Greknhiel 
(1860), 14 W. K. 912. 

518. “ On like trusts."] — Settlement contained 
a covenant that “ any real or personal property, 
estate, or effects whatsoever ” acruing to the wife 
or to the husband in her right at any time after 
the setth^ment should be settled “ upon & for the 
like trusts, intents, purj) 08 es as were therein- 
before declared of & concerning the said imncipal 
sum of money.” The wife did become entitled to 
real estate during the covertui‘e : — Held : the 
expression ” like trusts ” was equivalent to 
” corresponding trusts,” the intention of the parties 
having been that, in the events which had 
hai)pened, personal estate should go to the wife’s 
next of kin, real estate to her heir-at-law. — Bhtoo 
V. Brigg (1885), 51 L. J. Ch. 461 ; 52 L. T. 753 ; 
33 W. B. 151. 


Sub-sect. 3. — Exercise op 1'owers. 

iSVr, gencrctUy, Powers, Vol. XXXVII., pp. 
101-403, Nos. 131-145. 

619. Power of sale — ^Trust created upon powers 
“ ulterior to limitations " in settlement — Convey- 
ance by tenant for life.] — By an indenture of 
settlement certain estates were settled upon A. for 
life, with remainder to liis son for life, with re- 
mainders over. A power was also given to the 
trustees to sell the estate during the lives of A. 
& his son. By a subsequent deed A. conveyed his 
life estate to his son, & after his death to remain 
& continue to the several uses &> estates, & upon 
the powers, provisoes, declarations, & agreements, 
expressed & declared of & concerning the heredita- 
ments by the previous indenture ulterior to the 
limitations therein for the respective lives of A. 
& his son : — Held : it was not intended, under this 
clause, to limit a new life estate to the son, without 
the subsequent powers, during his life, but the 
estate was still subject to those powers which, in 
the first deed, were to be found subsequent & in 
addition to the limitations to the son for life ; & 
the trustees consequently retained the immediate 
power of sale. — ^Morgan v. Kittson (1818), 16 
Sim. 231 ; 17 L. J. Ch. 419 ; 11 L. T. O. S. 238 ; 
12 Jur. 813 ; 60 B. B. 863. 

620. Whether power to give receipts in- 

cluded.] — Testatrix, by her will, declared that 
every person thereby made tenant for life should 


have such Sc the like powers of leasing, selling & 
exchanging any port of the devised estate as were 
by her father's will given to the tenants for life & 
in tail mentioned in his will, or to the trustees 
thereof. It appeared that the father’s will did not 
give a tenant for life or in tail any power of leasing, 
selling or exchanging, but gave trust-ees full power 
to soil Sc exchange the hereditaments therein 
comprised, & to give receipts for the purchase- 
money : — Held : tenant for life in possession of the 
estate devised by testatrix had the same i>owers 
of soiling Sc exchanging that estate as were by the 
father’s will given to the trustees, but such powers 
did not extend to giving receipts. — Cox v. Cox 
(1855), 1 K. & J. 251 ; 69 E. K. 451. 

521. Power to charge — Whether subject to 
restrictions applicable to original power.] — A., 
tenant for life in possession, joined with B. the 
next heir, in the settlement of certain estates. The 
settlement contained, among other things, a power 
for B. in case of the dealli of his lirst wife Sc his 
marrying again, to charge the settled estates with 
portions for the younger children of his second 
marriag(‘, the amounts being regulated with 
reference to tlie number of children that might bt‘ 
bom of the first marriage. 'Phe deed contained a 
l)roviso 1 hat if the brothers of B. should respectively 
come into possession of the settled estat('s, ” eitlier 
before or after their marriage with avy woman or 
women,” tley might charge^ all or any part of tiie 
estates with ” thi^ like sum or sums of money for 
tlie poilion or portions of their cliild or chihKen, 
other than an eldest or only son, as B. is entitled 
to do b('fore or after his marriage with any woman 
or women after the decease of his fli’st taken wife 
by virtue of the provision hereinbefore contained : 
— Held : this was an absolute power, which, with 
reference to a younger brother of B. succeeding to 
the settled estates, was not subject f-o the restric- 
tions Sc contingencies which applied to B. liimself 
in making a charge for the cliildren of his second 
marriage. — Harrington (Earl) v. llARiiiNaTON 
(Dowager Countess) (1868), L. K. 3 II. L. 295, 
II. L. 

522. Who may exercise powers — Trusts created 
by tenant for life — On powers of original settlement.] 

— The trustees of a settlement had vested in them 
a power of leasing during the minority of the 
beneficial owners, a power of sale & exchange at 
the request of the tenants for life, & a power to 
cut timber, but they had no legal estate, except to 
preserve contingent remainders. The fimt tenant 
for life devised his own estates to otlier trustees 
in fee, to the same uses Sc subject to like powers as 
the settled estates stood limited : — Held : the 
powers over the devised estates were exorciseable 
by the tmstees of the settlement, Sc not by the 
trustees of the will. — Taylor r. Miles (1860), 28 
Beav. 411 ; 3 L. T. 115 ; 6 Jur. N. H. 1063 ; 54 
E. R. 424. 


Sub-sect. 4. — Multiplication of Charges. 


623, Presumption against multiplication.] — A 

trust created by reference to other trusts ought 
not, generally speaking, to be so read as to create 
a duplication of charges. — Hindle v. Taylor 
(1855), 6 De G. M. & G. 577 ; 25 L. J. Ch. 78 ; 
26 L. T. O. S. 81 ; 1 Jur. N. S. 1029 ; 4 W. K. 62 ; 


43 E. B. 994, L. C. 

Annotatitma : — Apld. Boyd v. Boyd (186.3), 2 New Rep. 486. 
Consd. Lelgrb v. Leigh (1870), 22 L. T. 837 ; Re Beaumo^. 
Bradshaw v. Packer, [1913] 1 Ch. 325 \Rc AmelL Re 
Edwards, Prlckett v. IMckott, [1924] 1 Ch. 473. Icefd. 
Cooper V. Macdonald (1873), L. R. 16 Eq. 268 ; Trew v. 
Perpetual Trustee Co., [1895] A. C. 264 Bristol, 

Grey v. Grey, [1897] 1 Ch. 946 ; Re Wood, Wodehouse v. 
Wood, [1913] 2 Oh. 574. 
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r 524, .] —In cases where iruais of a fund are 

declared by way of reference to the trusts of a 
prior fund, such limitations ought not to be so 
construed as to multiply the charges which had 
been made on such prior fund. 

Where, therefore, A. by his will bequeathed to 
trustees a considerable sum of money in trust for 

K. during his life, after his decease in trust to raise 
portions of £5,000 each for the younger children of 
It. as therein named, with gifts over, subject tn 
these charges, & he also bequeathed one-fifth of 
his residuary personal estate upon the trusts before 
declared concerning the capital sum of which the 
dividends were given to R. for life, the residuary 
personal estate being of very considerable amount*: 
—Held : the children of R. were not entitled to 
double portions of £5,000 each. — Boyd v. Boyd 
(1863), 2 New Rep. 480 ; 0 L. T. 160. 

625. .J — Trusts of residue created by 

reference to other trusts are not to be read as 
creating a duplication of charges on the estate in 
tlie absence of testator’s clear intention to that 
effect. 

Where testator gave to his widow the interest 
of £20,000 during widowhood, & on remarriage the 
interest of £10,000 for her life, the interest on the 
balance of the £20,000 to bo in that case for the 
bench t of their cliildron ; “ & as to all his residuary 
estate gave it upon the same trusts as were 
declared in regard to tlic £20,000 & the widow 
remarried ; — Held : the I'osiduary clause did not 
operate to give to lier either the income for life 
of a moiety of the residuary estate or of an 
additional £10,000, — Thew v. Perpetual Trustee 
Po., [1805j A. C. 264 ; 64 L. J. p. C. 49 ; 72 

L. T. 241 ; 43 W. R. 630 ; 11 T. L. R. 259 : 11 

R. 423, P. 0. - 11 

Annotations ;-Consd. lie BriHtol, Orey v. (Irey, 118971 1 Ch 
Bradshaw v. J»ackcr, (1913J 1 (Mi! 

8 Trusts, JhihUo 'PruHtoo r. Cainpbdl, 

1 ^ « 1 Arnoll, lie Kdwards, Prlckclt v 

'mil 2 oL“ m'/. 0 

. maiTiago settlouieut d.-olaicd 

trusts of the wife’s fund in favour of the children 
of tlie marriage, with a hotchpot clause. The 
ultimate trust was in favour of the wife. The 
settlement also declared trusts of policy moneys 
on the husband’s life by reference to the trusts of 
the wife s fund except that the ultimate trust was 
in layour of the husband. The wife’s fund was 
appointed unequally ; the policy moneys went in 
aeiault of appointment. On a question whether 
uotchpot clause operated on both funds : — 
Held : the two funds were distinct for the purposes 
^ clauses are only read as one 
mtJi the view of preventing duplication of charges, 

& with no other object.— 72c Bristol (Marquis), 

I 1 Ch. 04a ; ao L. J. 

< h^ 44a ; 7a L. T. 757 ; 45 W. R. 552 ; 41 Sol. Jo. 

Orosvenor v. Butler. I 

991 ^ Fmficr, Ind v. Fraser, [1913] iJ Ch, ' 

I19i3] l®Ch. 303?^® ’ Wodeho{i8o r. Wood, 

Powers, Vol 

Inrnmo P>*®sumptlon— Power to appoim 

ma M ^ estate.]— By will, made in 

for V.’.3h' ‘estate upon trusi 

fo tw chUdren for life, with remaindei 

heir children as tenants in common in tail, 
between them; & in 
chM "P°“ for M.’s othei 

bodien na heirs of their respectiv, 

be on Wr.p co^on ; & if there should 

lor that child, & the heirs of his or her body 


I with trust limitations in the nature of cross- 
.'einainders between such children as to both 
>riginal & accruing shares, & failing all such issue 
then upon the tinists thereinafter declared ; & 

M. empowered each of his children to aj)point in 
favour of his or her wife or husband a yearly 
[•entcharge not exceeding one-thirci of the income 
►f the hereditaments to which he or she might be 
jntitled for life ; & he devised & bequeathed his 
residuary estate upon the like trusts, & with the 
like powers, in favom* of all his children, &- should 
correspond with those thereinbefore declared 
concerning tlio estates specifically devised : — 
Held : the rule against duplication of charges did 
not apply, & M.’s children wore empowered to 
appoint to then wives or husbands annuities 
charged on their sharers of the residuary estate, 
not exceeding one-third of the income of those' 
shares, in addition to the rentcliarges on the 
properties specifically devised. — Poorer v, MA(’- 
DONAJ.D (1873), L. R. 16 Eq. 258 ; 42 L. 3. Cli. 
533, 539 ; 28 L. T. 693 ; 21 W. R. 833. 

Annotatiems : — Consd. Re Buauiuont, Braelsbaw v. Packer, 
[1913] 1 Ch, 325 ; Re Cainphell’s Trusts, I’liblic M'rustoc 
r. Campbell, [1922] 1 Ch. 551. Apld. lie Arm'll, Re 
Edwards, Prlekett v. Prickott, [1924) 1 Ch. 473. Reid. 
Slevoiison v. Masson (1873), L. R. 17 Kq. 78 ; Rc Walkc’s 
Estate, Chuirh v. M'yacke (1879), 12 Ch. D. 205 ; Askew 
V. Askew (1888), 57 L. J. Ch. 629 ; Crichton v. Crichton 
(1895). 13 R. 770 ; Re Firth, Loverldjje v. Firth, [1914] 
2 Ch. 386. 

528. .] — W., by bis will in 1880, 

bequeathed a legacy of £10,000 upon trust for his 
daughter C., who afterwards wa.s married to (j., 
for her Ufc,with remainder in trust for such of her 
children or remoter issue A in such manner as she 
should by deed or will appoint k, in default of 
appointment, in trust fur Jier ('biklren as therein 
mentioned in default of children k in the 
events which happened of testator’s son B. dying 
in the lifetime of the daughter without leaving 
issue, in trust for testator’s next of kin at her deal li. 
Tlie will then conferred a testmni'ntary jiower 
upon the daughter to appoint a life interest in the 
settled legacy to any husband of hers, such life 
interest to take effect in precedence of the trusts 
thereinbefore declared concerning the legacy after 
the decease of the daughter. The residue was 
given, as to one moiety thereof, “ upon the same 
trusts as are hereinbefore declared of the legacy 
of £10,000 hereinbefore bequeathed by me for the 
benelit of my daughter 0. k her issue.” The 
oilier moiety was settled upon the testator’s son 
B. for life with remainder for bis children, with an 
ultimate remainder, in default of children, ” upon 
the same trusts, both as to the capital k the income 
thereof, as are hereinbefore declared of the legacy 
of £10,000, hereinbefore bequeathed by me for 
the benefit of my daughter C. & her issue or as 
near thereto as the circumstances of the case will 
admit.” 

Testator’s son, B., died in 1894, without 
having had issue ; k C. died in 1 923, without 
having had issue, & having made certain 
testamentary dispositions. Thereupon questions 
arose ; (a) whether upon the true construction of 
testator’s will his daughter 0. had power to 
appoint a life interest in favour of her husband, G., 
in the residuary estate of the testator, & (6 ) whether, 
if she had that power, she had effectually exercised 
it. As regards (6), it is sufficient to state that the 
ct. decided that question in the affirmative ; — 
Held : upon the true construction of testator’s 
will, notwithstanding that the bequest of the 
residue contained no reference in terms to any 
powers applicable to the settled legacy, inasmuch 
as the power extended to an appointment of the 
whole income of the legacy k was not limited to 
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Suh-sect. 1. ] 

an appointment of a definite sum, tlic effect of 
the referential words was to make the power of 
appointment in favour of a husband applicable 
to the residue as well as to the settled legacy ; & 
such construction of the will did not offend the 
rule against a multiplication of charges ; & deft., G., 
was entitled to a life interest in the residuary estate 
of testator as well as in the settled legacy of 
£10,000. — Rc Arnp^ll, Re Kdwards, Priciostt v. 
Prickett, [1924] 1 Oh. 473; 93 L. J. Ch. 276; 
130 L. r. 700 ; (58 Sol. Jo. 307. 

629. Express provision against multiplication.] — 
By the 'will of B., personal estate of very great 
value was given to trustees upon trust to purchase 
land to bo scdtled to such of the uses, & upon 

for sucli of the trusts, & subject to such of the 
l)owcrs k> X)rovisoes in & by a certain indenture of 
bottlenicnt limited & declared of concerning the 
family estates thereby settled as at the time 
of testator’s decease should be subsisting or capable 
of taking (‘ffect, but not so as to multiply any 
charges or powers of charging. At the time of 
testator’s death the family estates stood limited 
to II. for life, remainder to (\ for life, remainder 
to his first A other sons successively in tail. 

Both 11. A had powers of charging the estates 
with jointures for their widows A i)ortions for their 
younger children. IJ. had charged a jointure for 
his widow which never took effect. C. had charged 
fi jointure of £1,000 a year for his widow, & £1 0,000 
for the portion of each of his younger children. 
II. died in 1891, & in 1892 C. his eldest son 
executed a disentailing deed of {iMer alia), the 
XDcrsonal estate dh'ected to be laid out in the 
purchase of lands to be settled, wiiercby the 
disentailed property w’as conveyed to such uses 
as they shouhi appoint. Tliis was a summons 
by C. A his eldest son, asking that the personal 
('state might be jiaid to them : — Ile/d : the lands 
to bo purchased with testatoi’s personal estate 
Avould be subject only to the powers of charging 
existing A exercisable at the date of his death, 
not to the charges whieli had then not been created 
in exercise of those i)owers. A, therefore, upon 
(h, A his eldest son releasing their powers of 
charging, which still subsisted, the personal estate 
might be tiansfened A paid to them for their own 
use. — Rc Berners, Berners v. Cai.vert (1892), 
(57 L. T. <819 ; 41 W. R. 188 ; 37 Sol. Jo. 80 ; 3 R. 
153. 


Sect. 6.— EXECUTORY TRUSTS. 

Sub-sect. 1. — In General. 

530. Distinguished from executed trust.] — A. 
devised £10,000 to trustees in trust to be laid out 
in lands, A to be settled on B. for life, without 
waste, remainder to trustees A their heirs for the 
life of B. to support contingent remainders, with 
a power to B. to make a jointure, remainder to 
the licirs of the body of B. remainders over, A 
by the same will devises lands to B. to the same 
uses, A dies, leaving C. exor. ; B. sues C.,theexor., 
for the deeds relating to the lands that are in his 
hands, A to have the money laid out in lands A 
settled . Decreed to have an estate tail in the lands 
devised, A consequently to be entitled to the deeds 
relating thereto, though as to the lands to be 
purchased, that being executory, A in the power of 


the ct. B. was to be but tenant for life, with 
remainder to his first, etc., son. 

Lord King, C., declared the ct. had a power 
over the money directed by the wdll to bo invest(3d 
in land ; that the diversity was, where the will 
passes a legal estate A where it is only executory 
A the pai’ty must come to this ct. in order to have 
the benefit of the wall : that in the latter case the 
intention should take place A not the rules of law. 
— ^Papillon V. Yoicb (1728), 2 P. Wms. 471 ; 
Kel. W. 27 ; 1 Eq. Cas. Abr. 185, n. ; 24 E. R. 
819. L. 0. 

Annoiaiions : — Reid. A.-G. v. Young 1 Com. 423 ; 

Glcnorchy v. BoavUle (1733), Cas. temp. Talb. 3 ; Williams 

V. Brown (1734), 2 Barn. K. B. 416 ; Hopkins v. HopkUis 

(1738), 1 Atk. .581 ; Roberts v. Dixwell (1738), 1 Atk. 

607 ; Roe d. GuUiver v. Wickett (1738), AncR. Anp. 1 ; 

Newcoman v, Bothlem Hospital (1741), Amb. 785, Roo d. 

Fulham v. Wickett (1741), Willes, 303 ; Bagsbaw r. 

Spencer (1748). 1 Vos. Son. 142 ; Gartli v. Baldwin (17 55), 

2 VcH. Sen. 646 ; Sayer v. Masterman (1757), Amb. 344 ; 

Austen V. Taylor (1759), Amb. 376 ; Doo d. Long v. Laimng 

(1760), 2 Burr. 1100 ; Green v. Stephens (1810), 17 Ves. 

61 ; Jorvolsor. Northumbeilaud (1820), 1 Jac. AW. 559 ; 

Doo d. Bagnall r. Harvey (1825), 7 Dow. A Ry. K. B. 78 ; 

Jordan v. Adams (1861), 9 O. B. N. S. 483 ; Davenport 

V. Davenport (1863), 1 Horn. A M. 775. 

531 . .]— A. devises lands to his sister B. A 

C. A tlieir heirs A assigns, upon trust, that until 
liis granddaughter D. should marry or die, to 
receive the profits, A thereout to pay her £100 a 
year for her maintenance, the residue to pay debts 
A legacies. 

After payment thereof, in trust for the said D. 
A upon further trust, that if she lived to marry 
a protestant of the CliurcJi of England, A at th(i 
time of such marriage be of the age of tw'enty-ono 
or upwards, or if under that age, such marriage 
bo with the consent of the said B. then to convey, 
witii all convenient speed, after such marriage, to 
the use of the said D. for life, sans waste, voluntary 
waste in houses excepted ; remainder to her hus- 
band for life ; remainder to the issue of her body, 
with remainders over ; A upon further trust, that 
if the said D. dici unmarried, then to the use of B. 
for life ; remainder to the son of liis otlier grand- 
daughter E. in tail ; remainder to deft. C. ; 
remainder to his first A other sons ; remainder to 

A. ’s right heirs ; A upon furtlier trust, that if D. 
marry not according to th(5 will, then ujion such 
marriage to convey to trustees, as to one moiety 
to the use of D. for life, then to trustees to preserve' 
conting(mt remainders : remainder to lier first 
A every other son, being a protestant, with 
remainders over ; A as to the other moiety, to 
the son of his daughter E . in like manner. A . dies, 

D. attains her full age ; A upon a treaty of marriage 
with F. applies to B. A C. for a conveyance to her- 
self for life ; remainder to lier intended husband 
for life ; remainder to the issue of her body ; 

B. executes such conveyance, but C. refuses ; D. 
suffers a recovery of the whole to the use of herself 
in fee, A then mames F. who made a considerable' 
settlement upon her ; she covenants to settle her 
estate upon husband A wife ; remainder to first, 
etc., sons in tail, remainder to survivor of husband 
A wife in fee. They bring a bill to comx^el C. to 
convey, etc., decreed, not an estate tail to D., but 
an estate for life sans waste, ui supra, as being 
the intent of A. upon the will with remaindei'S 
over in strict settlement. 

I think in cases of trusts executed or immediate 
devises the construction of the cts. of law A 
equity ought to be the same ; for there testai^r 
docs not suppose any other conveyance will be 


PART I. SECT. 6. SUB-SECT. 1. 

b. Definition ,] — In the proper sense 
an executory trust is a trust in 
which something more is to bo done. — 


Boswell v. Dillon (1844), 6 I. 
Eq. R. 389.— IR. 

0 . DijficuUy of construction .] — There 
Is no difCorence between executory 


trusts, whether created by marriage 
articles, by a voluntary eottlement, 
or by a will ; in the latter cases there 
is more difBculty in arriving at the 
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made ; but in executory trusts he leaves somewhat 
to be done ; the trusts to be executed in a moi'e 
careful & more accurate manner (IjOrd Talbot, C.). 
— Glenorchy (Lord) v. Bosville (1733), Gas. 
temp. Talb. 3 ; 2 Eq. Gas. Abr. 743 ; 25 E. R. 628, 
L. C. 

Jnnotationa : — Consd. Read v. Snell (1743), 2 Atk. 642. 
Befd. Meuro v. Moure (1737), 2 Atk. 265 ; Roberts v. 
DlxweU (1738), 1 Atk. 607 ; Bagshaw v. Sponoor (1748), 1 
Ve8. Sen. 142 ; Exel v. Wallace (1751), 2 Ves. Sen. 318 ; 
Austen v. Taylor (1759), Amb. 376 ; White v. Carter 
(1766), 2 Eden, 366 : Kelley v. Fowlor (1768), Wilm. 298 ; 
Jones V. Morgan (1783), 1 Bro. C. 0. 206 ; Bold v. Ilutohln- 
Bon (1855), 6 De G. M. & G. 558. 

532. .] — There is a difference between a 

trust which by the words of a will is executed, & 
a trust which is only executory ; as a devise to A. 
& his heirs, upon trust to convey to B. <fe the heirs 
of liis body, is a trust executory, Ac this ct. will make 
heirs of the body words of purchase ; but a devise 
to A. & his heirs in trust for B. & the heii*s of his 
body is a trust executed, & B. will have an estate 
tail ; & this ct. has greater right to interfere in one 
case than the other. As all trusts in notion of 


law were executory before the Statute of Uses, 
which has executed many of them, which are 
thereby become legal estates, & wherewith this 
ct. does not interfere, therefore in order to bring 
a trust within the jurisdiction of this ct. it must 
be executory; but where a trust is executed 
testator has left nothing for a ct. of equity to do. — 
(Lord Hardwicks). — Bagshaw v. Spencer 
(1748), 1 Wils. 238 ; 1 Ves. Sen. 142 ; 95 E. R. 
594. 

AnnoUttioiis : — Consd. Exol v. Wallace (1751), 2 Vos. Sen. 
318; Garth v. Baldwin (1755), 2 Ves. Sen. 646 ; Jonoe 
V. Morgan (1783), 1 Bro. 0. C. 206. Refd. Theebridgo v. 
Killmrno (1751), 2 Ves. Sen. 233 ; Lister u. Lister (1753), 
3 Keny. 1; Sayor v. Mustorman (1757), Wllm. 386; 
Wright V. Poaraon (1758), Amb. 358 ; King v. Burcholl 
(1759), 1 Edon, 424 ; Doe d. Long v. Laming (1760), 2 
Burr. 1100 ; Le Rousseau v. Rode (1761), 2 Eden, 1 ; Rooko 
V. Rooko (1761), 2 Edon, 8 ; Strong v. Toatt (1769), 2 
Burr. 912; Thong v. Bedford (1783), 1 Bro. C. C. 313; 
Goodright v, Heriliig (1785\ 4 Doug. K. B. 298; 
Brydgos v, Brydges, Philips v. Brydgos (1796), 3 Ves. 120 ; 
Hartou y. Harton (1798), 7 Term Rop. 652 ; Goodtitlo d. 
Sweet V. Herring (1801), 1 East, 204 ; Kenrlck v. Bcau- 
clorok (1802), 3 Bos. Sc P. 175 ; Poole v. Poole (1804), 
3 Bos. & P. 620 ; Roe d. Thong v. Bedford (1815), 4 M. S. 
362 ; Jorvoho v. Northumberland (1820), 1 Jao. & W. 
559 ; Rimmgton v. Cannon (1853), 12 C. B. 18 ; Scaradalo 
V. Curzon (1860), 1 John. & H. 40 ; Re Brooke, Brooke v. 
Dickwon, [1923] 2 Ch. 265. Mentd. Hodgson v. Ambrose 
(1780), 1 Doug. K. B. 337. 

533. .] — Devise to trustees to raise by mtgo., 

or lease, so much money as would pay testator’s 
debts, & Tifterwards to permit A. to receive the 
rents & jirofits for liis life, &, after his decease, to 
permit his eldest son, & the issue male of such 
eldest son, to receive, etc., &, for want of issue of 
A. to B., in like manner ; & for want of issue of 
botli, or if their issue should die without issue, 
then over : — Held : a trust estate, & A. took an 
estate tail. 


Tile distinction between trusts executed & 
executory seems to be ill expressed. ... In 
all cases of the latter description something is 
left to the judgment of the trustees, & consequently 
of the ct. (Lord Northington, G.). 

Words declaring a trust must be expoimded in 
this ct. as they would be at law (Lord North- 
ington, G.). — Stanley v. Lennard (1758), 1 
Eden, 87 ; Amb. 355 ; 28 E. R. 617. 

•— ReM. I>oo d. GaUlnl r. GaUlnl (1835), 3 Ad. 
& El. 340 ; Atkinson v. Holtby (1863), 10 H. L. Cas. 313 : 
AUgood V. Blake, Roach v. Blake, Clennell v, Blake, Reed 
v. Blake (1872), L. R. 7 Exch. 339. 

f that this is an executory 

trust, & that it is a general rule in the case of an 


executory trust, that where an estate for life is 
given, together with a limitation to the heirs 
of the body, this ct. will take the words to be words 
of purchase, & direct a conveyance of the estate 
accordingly. The words executory trust seem to 
me to have no fixed signification. Lord King, 
in the case of Papillon v. Voice, No. 530, ante, 
describes an executory trust to be, where the party 
must come to this ct. to have the benefit of the will. 
But that is the case of every trust ; <fc I am very 
clear that tliis ct. cannot make a different con- 
struction on the limitation of a trust than cts. of 
law could make on a limitation in a will, for in 
both cases the intention shall take place. & it 
would be most dangerous to say, that this ct., 
& a ct. of law, could be warranted in raising 
different interests from the same words. Yet I 
am of opinion that the determinations on those 
cases, which are called cases of executory trusts 
arc sound determinations (liORD Northington, G.). 
— Austen v. Taylor (1759), 1 Edon, 361 ; Amb. 
376 ; 28 E. R. 725. 

An7iotfUions Jervoiso v. Northumberland (1820), 

I Jac. & W. 559. Refd. Hodgaon v. Ambrose (1780), 1 
Doug. K. B. 337 ; Dodson v. Hay (1791), 3 Bro. O. C. 404 ; 
Grocn v. Stephens (1810), 17 Ves. 64 ; Parker v. Bolton 
(1835), 5 L. J. Ch. 98. 

535. .] — Devise of copyhold estates, the 

legal estate being outstanding, “ To my son 
R. W. G. to be entailed upon his male heirs & 
failing such to pass to his next brother, <fc so on 
from brother to brother allowing £2,500 to be 
raised upon the estates for female children each.” 
Whether a trust executed or executory ; & if the 
latter, whether an estate tail in R. W. G. Qu. : 
the point too doubtful to compel a i^urchaser to 
take the title. No difference between marriage 
articles & executory trusts in wills except that the 
former afford primd facie evidence of intent, which 
does not belong to the latter. 

One is a good deal confused by the inaccuracy 
of the expressions trust executory & executed. The 
latter, no doubt, in one sense of the word, is a 
trust executory ; that is, if A. B. is a trustee for 
G. D., or for 0. 1). & othere, that, in this sense, is 
executory, that G. D., or G. D. & the other persons, 
may call upon A. B. to make a conveyance &> 
execute the trust (Lord Eldon, G.). — Jbrvoise v. 
Northumberland (Duke) (1820), 1 Jac. & W. 
559 ; 37 E. R. 481, L. G. 

Annotations : — Consd. Lincoln v. Aroodockne (1844), 1 Coll. 
98. Refd. Stonor v. Curwen (1832), 5 Sim. 264 ; Parker 
V. Bolton (1835), 5 L. J. Cb. 98 ; Jones v. Price (1841), 

II Slin. 557 ; Pyrko v. Waddlngbam (1852), 10 Hare, 1 ; 
Collard v. Sampson (1853), 4 De Q. M. & Q. 224 ; Egerton 
V. Brownlow (1853), 4 H. L. Oas. 1 ; SheUoy v. SheUey 
(1868), L. R. 6 Eq. 540 ; Duncan v. Bluett (1870), 19 W. R. 
41. 


536. .] — The devise is to trustees in foe in 

trust to convoy to certain uses, but testator has 
directed that the estates shall be conveyed to the 
uses of the trusts & subject to the provisoes 
afterwards stated, & in the meantime the estates 
are to go to the uses & subject to the powers & 
provisoes stated in the will. ... I do not doubt 
that every trust directed to be performed is execu- 
tory in a certain sense, because the estate is in the 
trustees, & they are to convey it to the uses, but 
beyond that, I submit tliis as a point not at all 
in doubt, that this is not an executory trust in 
the sense in which we employ that term in equity 
(Lord St. Leonards). — Bgerton v. Brownlow 
(Earl) (1853), 4 H. L. Gas. 1 ; 10 E. R. 359, H. L. 
Annotations : — Mentd. Korkin v. Kerkin (1854), 3 B. & B. 

399 ; Bean v. Griffiths (1855), 1 Jur. N. 8. 1()4^ Hilton 

V. Eokersley (1855), 6 E. & B. 47 ; Kiallmark v. KjoUmark 


^ particular trust is 
first case, the 
nature of the instrument establishes 
J. — ^VOL. XLin. 


the fact, in the latter, it must bo col- v, Fitzmauriok (1842), 4 I. R* 
looted from the nature of the disposl- 376 ; 1 Con. & Law. 168 ; 2 Dr._& 
tlons in the instrument. — Rochfort War. 1. — IR. 
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Trusts and Trustees. 


Sect. 6 . — Executory trusts: Suh-sects. 1 & 2, A. 
& B.] 


V. Langrman (1898), 79 L. 

Kelooy, fI899] 2 Ch. 530 ; 

(1900), 83 L. T. 578 ; Jeffreys v. jonreys uwux;, o» aj. a. 
417 ; jRr Greenwood, Goodhartv. Woodhoad, [1902] 2 Ch. 
198 ; Janson v. Drlefontein Consolidated Mines, [19021 
A.. C. 484 ; lie Hope Johnstone, Hope Johnstone v. Hope 
Johnstone, [1904] 1 Ch. 470 ; Prince v. Haworth, [1905] 
2 K. B. 768 ; Wilson v. Camley, [1908] 1 K. B. 729 ; R. v. 
L. G. Board, Ex p. Arlldfire. [1913] 1 K. B. 463 ; Con- 
tinental Tyre & Rubber Co. (Great Britain) v. Daimler 
Co., Same v. Tilling, [1915] 1 K. B. 893 ; Monteflore v. 
Monday Motor Components Co., [1918] 2 K. B. 241 ; 
Rodrigruez v. Speyer, [1919] A. C. 59 ; Kemp v. Glasgow 
City (Jorpn., [1920] A. C. 836 ; Re Wallace, Champion v. 
Wallace, [1920] 2 Ch. 274 ; James v. British (ieneral 
Insce., [1927] 2 KB. 311. 

637. .] — Every trust whore the act is to be 

done, or a common conveyance to be executed, 
is an executory trust, no doubt, in a sense ; but 
not in the sense in which lawyers speak of it. That 
is a trust executed ; but a trust executory means 
not simply a trust under which an act is to be done, 
which applies to every case, but one in wliich there 
is something to be performed which is not defined 
by the original settlor, where he has expressed an 
intention in general words, which is to be carried 
out in a complete & legal form by persons who are 
intrusted with the estate (Lobd St. Leonards). — 
Graitam V. Stewart (1856), 26 L. T. O. S. 29, U. L. 

688. .] — The distinction between trusts 

executed & executory does not lie only in the 
circumstance that something additional is to be 
done by the trustee. — Tatham v. Vernon (1861 ), 
29 Beav. 604 ; 4 L. T. 531 ; 7 Jur. N. S. 814 ; 
9 W. R. 822 : 54 E. R. 762. 

Annoiationa : — ^Kefd. Re Whlston's Settlmt., Ijovatt v. 
WUllamfion, [1894] 1 Ch. 661 : Re Hudaoii, Kuhne v. 
Hudfion (1806), 72 L. T. 802 ; Re Irwin, Irwin v. Parkoe, 
[1904] 2 Cli. 752 ; Re Trlngham’s Trusts, Tringham v. 
Groonblll, [1904] 2 Ch. 487 ; Re Clarke's Settlmt. Trust, 
Wanklyn v. Stroatfeild, [1910] 1 Ch. 467 ; Re Bostock’s 
Settlmt., NoiTlsh V. Bostock, [1921] 2 Ch. 469. 

689. Necessity for object In esse.] — A.-G. v. 
Downing (Lady), No. 440, ante. 


(1850). 26 L. J. Ch. 1 ; So( 
811 ; H. & W. (1857), 3 K 
(1859), 7 H. L. Caa. 707 ; 
O. B. N. 8. 1 ; Wright v. 
Tatham v. Vernon (1861 
Gosling (1866), L. R. 1 H 
(1870), L. K. 5 C, P. 744 
5 Ch. App. 408 ; Saokvl 
L. R. 4 El. L. 543 ; Thompi 
207 ; Re Ermouth, Exmc 
168 ; Bound v. Grim wade 
V. Davies 0887), 36 Oh. D. 
V. Vint (1890), 45 Oh. D. 3 
Ammunition Co. v. Norde 


itt V. Avery (1856), 5 H. b- pas* 
. & J. 382 ; Clavering v. Ellison 
Shrewsbury v. Scott (1869), 6 
Wilkin (1860), 2 B. & S. 232 ; 
), 29 Beav. 604 ; Christie v. 
L. 279 ; Elliott v. Richardson 
; Re Harrison’s Estate (1870), 
ie-West V. Holmesdale (1870). 
on V. Fisher (1870), L. R. lOEq. 
uth V. Praed (1883). 23 Ch. D. 
(1883), 39 Ch. D. 605 ; Davies 
359 ; Windhlll L. B. of Health 
D : Maxim Nordenfelt Guns & 
ifeit, [1893] 1 Ch. 630 ; SavUl 
T. 44 ; Re Kelcey, Tyson v. 

Marlborough v. Marlborough 


Sub-sect. 2. — How Arising. 

A. In General. 

640. Direction to convey on trust — Estate tail 
after life interest.] — S. by will dbecis his tiiistecs 
to convoy a full fourth part of all his freehold 
lands, etc., to the use of his daughter P. for life, 
& so as she alone, or such person as she shall 
appoint, take & receive the rents & profits thereof, 
A so as her husband is not to intermeddle there- 
with, & from A after her decease, in trust for the 
heirs of the body of P. for ever. This being an 
executory trust, the wife took an estate for life 
only, A the husband, therefore, not entitled to be 
tenant by the curte^. — Roberts v. Dixwell 
(1738), 1 Atk. 607 ; West temp. Hard. 636; 2 
Eq. Cas. Abr. 668 ; Sugden on Powers, 8th ed., 
930 ; 26 E. R. 881, L. C. 

Annoiationa: — Eefd. Read v. Snell (1743), 2 Atk. G42 ; 

Trash v. Wood (1889), 4 My. & O. 324. Meutd. Hopkins 


V, Hopkins (1739), West temp. Hard. 606; Bagshaw v. 

Spencer (1743), 2 Atk. 570 ; Garth v. Baldwin (1T65), 

2 Ves. Son. 646 ; Kenworthy v. Bate (1802), 0 Ves. 793 ; 

Morgan v. Morgan (1820), 5 Madd. 408 ; Thornton v. 

Bright (18.36), 2 My. & Cr. 230 ; Douglas v. Wtlles (1849), 

7 Hare, 318 ; Williams v. Lewis (1869), 6 H. L. Cas. 

1013; Re Jeaffroson's Trusts (1866), L. R. 2 Bq. 276 ; 

Appleton V. Rowley (1869), L. R. 8 Eq. 139 ; Cooper v. 

M^donald (1877), 7 Ch. D. 288 ; Re Rodgat^ Marsh v. 

Hedgate (1902), 72 L. J. Ch. 204 ; Re Adams’ Trustees & 

Frost’s Contract, [1907] 1 Ch. 695 ; Re Hudson, Cassels v. 

Hudson, [1908] 1 Ch- 656. 

641. Will operating as appointment of equitable 
estate.] — Lloyd v. Abrahall (1754), cited in 1 
Hov. 8iipp. at p. 378 ; 34 E. R. 835, L. C. 

642. Gift over on failure of Issue.] — Testator 
devised his real A personal estate to trustees, A 
gave life estates therein to several persons, namely 
A., B., etc. ; A after their death he directed the 
trustees to pay the income to M. AN., during their 
respective lives, share A share alike ; A in case 
either of them should, after the deaths of A., B., 
etc., depart this life without leaving issue male of 
his body, in trust to pay the whole income to the 
survivor for life ; A he directed that if M. should, 
after the deaths of A., B., etc., die before N. 
leaving issue male, then the trustees should 
convey, a moiety of the real estate, to the use of 
the first A other sons of M. in tail male, with 
remainder to N. for life, with remainder to his 
first A other sons in tail, A in default to testator’s 
right heirs, A lay out a moiety of the personal 
estate in land, A convey same to trustees to the 
like uses. Testator made a similar disposition 
muiaiis muiandw of the other moiety in case of the 
death of N., after the death of A., B. leaving issue 
male, A he provided that in case M. A N. should 
die without leaving issue male, or if such issue male 
should die without leaving any issue male, the 
trustees should convey the propeHy to sucli person 
as should, at the death of the survivor of M. A N., 
ho the right heir of testator. It will be seen that 
no provision was made for the event, which 
happened, of M. dying without issue before the 
death of A., B. N. survived M. A A., B., etc., A 
M. died without issue : — Held : the trusts on which 
the question arose were not executory so as to 
alter the construction as arising on an executed 
tmst. — Franks v. I’rtce (1840), 3 Beav. 182 ; 9 
L. J. Oh. 383 ; 4 Jur. 909 ; 49 E. R. 72. 

643. ,] — A will contained a direction to 

trustees to convey to testator’s son in strict settle- 
ment, if he should marry, followed by a declaration 
that if the son should die unmarried, or without 
lawful issue, the property should he limited A 
devolve upon A. for life, remainder to A.’s eldest 
son for life, remainder to his issue male, A in 
failure of such issue to A.’s other sons in succession, 
the eldest of such sons A his heirs male always to 
be preferred : — Held : the trusts in favour of A. 
A her sons were not executory. — Re Nelley’b 
Trusts (1877), 26 W. R. 88, C. A. 

644. Gift of sum to be settled.] — Testatrix by 
her will gave £500 to each of her two nieces to be 
settled as she should thereinafter describe, A 
directed that the provision therein made for her 
nieces should not be subject to the control of any 
husbands they might marry, but should remain 
vested in her exors. in trust until a proper settle- 
ment was made. By a codicil she directed that 
if either of her nieces should die without leaving 
issue, the legacy given to her should devolve to the 
other niece A her children, with a gift over if both 
should die without issue : — Held : this was an 
executory trust. — Holloway v. Collier (1863), 
1 W. R. ke. 


PART I. SECT. 6, SUB-SECT. 2.— A. 

6421. Cfift over on failure of i88ue.]-^HABms v. Loftus (No. 2), [19031 1 I. R. 203.— IH. 
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645. On marriage.] — M., by his will, left 

shares of his property to his daughters “ to be 
settled on themselves at their marriage.” One 
of the daughters attained twenty-one, & applied 
to have her share paid to her absolutely : — Held : 
she was absolutely entitled to her share, & there 
was no trust for settlement. — JVI aoratji v. More- 
head (1871), L. B. 12 Eq. 401 ; 41 L. J. Ch. 120 ; 
24 L. T. 808. 

Annotation ReM. Ite Banniator, IIcyB- Jones v. Bannister 
(1921), 90 L. J. Ch. 415. 

646. Direction to purchase realty — Trust to divide 
after life Interest.] — Testator empowered his 
trustees to purchase freeholds ” to the amount of 
£1,500 of his personal estate, for the use of A. 
during life, & then divided among his issue, if 
any ” : — Held : this was executory. — H adwen v. 
Uadwen (1857), 23 Ileav. 551 ; 53 E. R. 217. 

647. Provision for settlement — Direction for 
shifting clause.] — Testator devised real estate to 
trustees, upon trust to convey & settle same to the 
use of A. for life ; remainder to the use of the 
children of A. in strict settlement ; remainder 
to the use of B. for life ; with remainders over. 
Testator directed that the settlement should con- 
tain a name & arms clause ; A in case of refusal, 
the estate of the person refusing was to cease, & 
was to go over txi the person next entitled in 
remainder under the limitations, as if the jicrson 
so refusing, being tenant fur life, were dead, 
or tenant in tail, were dead without issue, but 
without i)rejudice nevertheless to prior contingent 
estates. The settlement was also to contain a 
shifting clau.so, directing, m the events wduch 
happened, namely, that if A. should succeed to 
certain other estates, he should resettle them ; 

in default, that the settled estates shoidd go to 
such uses, etc., as if the limitations in A.’s favour 
had not been in.serted. A. had no children, tV: 
made default in resettling the other estate : — 11 dd : 
the trust was executory. — D’E yncourt v, Gregory 
( 1804), 34 Beav. 30 ; 3 New Rep. 028 ; 10 L. T. 
317 ; 10 Jiir. N. S. 484 ; 12 W. R. 070 ; 55 E. R. 
545. 

Annotation : — Mentd. i?c Coiiyngliam, Conyngham v. 
ConynpTham, H921] 1 Ch. 491. 

In will.] — Ncc, generally, Setti.ements, 

Vol. XL., pp. 450-450, Nos. 4-02. 

Marriage articles.] — See, generally. Settlements, 
Vol. XL., pp 479-493, Nos. 272-421. 

B Use of r articular Words. 

548. “ Release & convey " — Reference to dis- 
tinct trust of realty.] — A settlement, on marriage, 
of real estate, upon trust for the intended wife for 
me, remainder to the husband for life, &, after the 
death of the survivor, ‘‘ in trust for & to be 
released & conveyed unto ” the children, as the 
parents or the survivor should appoint ; in default, 
in trust for & to be released & conveyed unto ” 
the children as tenants in common in tail ; & in 
dofa^t of issue, if the wife should survive the 
husband, ” in trust for & to be released & conveyed 
wife, ” her heirs & assigns for ever.” 
^y the same deed, personal property was assigned 
the same trustees, ujDon trust to pay the income 
principal ” to such person & persons, for such 
uses, ends, intents, & purposes, & in such manner 
« form, & subject to the same powers, provisoes, 
contingencies, declarations, <fc agreements as were 
Tnerembefore expressed concerning the payment 


by the trustees of the rents & profits of the said 
real estate thereby conveyed, ^ concerning their 
release & conveyance of the same, or as near thereto 
as circumstances & the nature of the case would 
admit ” : — Held : this trust of the personalty 
was not rendered executory by reference to the 
direction to release & convey the real estate, such 
direction being merely superadded to a distinct 
declaration of trust of sucli real estate. — Don- 
caster V. Doncaster (1850), 3 K. & J. 26 ; 2 Jur. 
N. S. 1060 ; 69 E. R. 1007. 

Annotation : — Mentd. Foxwell v. Van Qrutten (1898), 79 
L. T. 617. 

549. ** So far as rules of law or equity will per- 
mit ** — Settlement of personalty to devolve as 
realty.] — ^A bequest or settlement of chattels upon 
the same limitations as real estate, whether 
immediate or by way of trust executed, vests them 
absolutely in the first tenant in tail at bii-th, & 
this whether the limitations of the chattels be 
exi^ressed in extenso or created by reference to the 
limitations of the realty ; & such reference may 
be effectually made either by declaring that the 
chattels are to go upon the limitations of the 
realty or by saying that they are to be treated as 
heirlooms. 

The addition of the words ” as far as the rules 
of law or equity will permit ” & tlie circumstance 
that the legal interest is left in exors., will not 
prevail to alter the general rule or make the trusts 
executory.^ — ScAiiisDALE (TiORD) v. Curzon (1860), 

1 Jolm. & H. 40 ; 20 L. J. Ch. 249 ; 3 L. T. 29 ; 
0 Jur. N. H. 209 ; 70 E. R. 653. 

Annotaiions Consd. Rc Hill, HIU v. Hill, [1902] 1 Ch. 537 ; 
Re Beresford-Hope, Aldenham v. Boresford-Hopo, [191 7 J 
I Oh. 287; Portman v. Portman, [1922] 2 A. C. 473; 
Refd. BolmcBdalo v. Wobt (1800), L. K. 3 Eq. 474 ; Re 
Johnson’s Trusts (1866), L. K. 2 Eq. 710 ; Re Angorstoin, 
Angorsioin v. Angerfeti3in, [1895] 2 Ch. 883 ; Re Fothor- 
giU's EbtaU*, Ihico-Fothormll v. Price, [1903] 1 Ch. 149 ; 
Rc Chcbham’s Sottlmt., Valeniia v. Chesham, [10091 2 Ch. 
329 ; Re Lewis, Busk v. Lewes, [1918] 2 (^h. 308. Mentd. 
Hogg V. Jones (1863), 32 Beav. 45 ; Clififord v. Koe (1880), 
43 L. T. 322 ; Re Parkei*, Parker v. Parkin, [1910] 1 Oh. 
581. 

550. — .] — By liis will testator bequeathed 

to trustees certain chattels upon trust ” to permit 
the same to go & bo held,” so far as the rules of 
law equity would admit, with the B. estate, 
devised by the will of his mother, as heirlooms, 
for the person, or persons, who, under the trusts 
of the same will concerning that estate, should for 
the time being be entitled thereto, so that none 
of the articles should, for the pm*pose of trans- 
mission, vest absolutely in any person who might 
become tenant in tail male by purchase of the B. 
estate & should not attain twenty-one. 

By a second gift testator bequeathed to the 
same trustees certain other chattels commonly 
used with mansion house at B. ” upon such trusts, 
At subject to such powers as, having regard to 
the nature thereof, & so far as the rules of law & 
equity will permit, will best correspond with the 
uses, trusts, & powers ” declared As contained of 
the B. estate, yet so that none of tlic same chattels 
should, for the purpose of transmission, vest 
absolutely in any tenant in tail by purchase of the 
same estate wlio should not attain twenty-one. 

Under the will of testator’s mother the B. estate 
was settled, in the events which had happened, 
upon testator for life, with remainder to his son P., 
born in the lifetime of testator’s mother, for his 
life, with remainder to the use of the first & every 
other son of P., of whom there were none, with 

cntallod & go to next heir, & not to be 
sold or otherwise disposed of " : — 
I/eld : the trust was executory. — 
Re Butler, Delap v. Butler, [1919] 

1 I. R. 74.— IR. 
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B. 


provided Bre- 

Brenan (1868), 2 I. R. Eq. 266. 


e.' Lands to he entailed d: go to 
next heir.**] -Testator left all his landed 
property, which included W., subject 
to certalu reservations, to his eldest 
son, & directed “ the lands of W. to be 
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remainder to the use of the first & other sons of 
testator bom after the death of his mother, in 
tale male, with remainders over. 

Testator died in 1887, when P. became tenant 
for life of the B. estate & entitled to a life interest 
in the heiilooms. 

In 1899 the B. estate was sold, & also cei*tain of 
the heirlooms in the second gift, & the proceeds 
invested. 0., another son of testator, born in 
1885, became entitled imder the settlement to an 
estate in tail male by purchase of the B. estate 
exi)ectant on the death of P. without issue male. 
O. attained twenty-one in 1876, but died in 1906, 
before his estate came into possession, & without 
having disentailed the proceeds. By his will he 
left everything he possessed to his wife, the second 
deft., & api3ointed her extrix. The first deft., li., 
was his only son. In May, 1916, P. died without 
issue male, Ac U. became tenant in tail in i)ossession 
of the (‘State, & disentailed the proceeds of sale. 

Upon an originating summons by the trustees 
of testator’s will to have it determined to whom 
the heirlooms went : — Held : by the gift of the 
second set of chattels testator had created an 
executory trust which must be executed by the ct. 
— Re Bi 2 XiesforD"Hope, Aldenham v. Beres- 
pord-Hope, [1917] 1 Ch. 287 ; 86 L. J. Ch. 182 ; 
116 L. T. 79. 

Annoiationa: — Consd. Pole v. I’olo, Muiidy I’ole v. Pole, 

Martin v. Pole. 11924 ] 1 Ch. 15G. Refd. lie Lewis, Busk v. 

Lowes, 11 918 J 2 Oh. 308 ; I’ortman v. Portman Viscount, 

[1922] 2 A. C. 473. 

551. Trusts previously declared of other 

property.] —Gosling v. Gosling, No. 506, ante. 

562. Settlement of heirlooms.] — Shelley 

V. Shelley, No. 360, ante. 

563. .] — 1 have to consider whether 

in the present case tlie articles have been effectually 
settled in the manner contended for by deft., & 
whether the words wliich I have read are sufficient 
to create an executory trust & cut down the 
interest taken by pltf. to a defeasible interest, in 
the event of his (lying within the period of twenty- 
one years from the death of testatrix. That the 
mere addition of the words “ so far as the rules 
of law & equity will permit ” will not make the 
trust executory or amount to a direction to settle 
appears from Srarsdale {Lord) v. Curzon, No. 649, 
ante (Swinfen Eady, J.). — Re IIill, Hill v. Hill, 
[1902] 1 Ch. 537 ; 71 L. J. Ch. 222 ; 86 L. T. 146 ; 
18 T. L. B. 267 ; affd., [1902] 1 Ch. 807, C. A. 

554. “ To be enjoyed with & go with the title ” — 
Gift of plate & leaseholds.] — Testatrix by a codicil 
to her will bequeathed to A., sixth Earl of E. & 
to his successors, all her plate, & also gave, devised, 
& bequeathed a leasehold house to him & “ to liis 
successors, & to be enjoyed with & to go with the 
title,” & as to all her household furniture, paintings, 
books, china, & the whole contents of her house, 
she bequeathed the same to her trustees & exors. 
upon trust that they should in the first place 
“ select & set aside a collection of the best paintings, 
statuary, & china for the Earl of E. & his suc- 
cessors, to be held & settled as heirlooms, & to go 
with the title,” & she authorised them to give the 
Earl or his successors any articles of furniture 
which they should think fit, & as to all the rest & 
residue of the contents of her house upon trust for 
her trustees to select presents for her friends, & 
directed them to present any portion of the residue 
of the contents of her house to her cousins if they 
should think fit, or to sell the same, & the moneys 
so received to form part of her residuary personal 
estate, Ai she dii*ected all the legacies left by her 


will & codicil to be paid free of legacy duty. 
Testatrix died possessed of considerable personal 
estate, wlxich comprised amongst other things a 
number of articles of jewellery which were at her 
death in a box at her banker’s, which jewellery 
had been bequeathed to her. It was proved that 
it had been the practice of testatrix, also of the 
former owner, to send such box for safe custody 
to the bankers when they respectively were away 
from London: — Held: (1) the plate & leasehold 
house passed to the sixth Earl absolutely ; the 
words “to be enjoyed -with & go with the title ” 
not being sufficient in themselves to create an 
executory trust or to cut down the interest to a 
life estate ; (2) the gift to the trustees of the whole 
contents of the house upon trust to “ select Ac 
set aside a collection of the best paintings, statuary, 
Ac china, for the said Earl of E. Ac his successors, 
to be held Ac settled as hehlooms Ac to go with the 
title ” was a clear direction to settle Ac created an 
executory trust, & a settlement was directed 
(to be settled in chambers) giving a life interest to 
the sixth Earl with remainder to the next h(‘ir t«) 
the Earldom for his life. — Re Johnston, Cookerell 
V. Essex (Earl) (1884), 26 Oh. D. 538 ; 53 L. J. Ch. 
645 ; 52 L. T. 44 ; 32 W. R. 634. 

Annotations : — As to (2) Refd. Re Finch & Chew’s Contract, 
[1903] 2 Ch. 486. Generali)/, Refd. Hill v. Hill, [1897] I 
Q. B. 483 ; Re HiU, Hill v. Hill. [1902] 1 Ch. 807. Mentd. 
Re MUler, Daniel v. Daniel (1889), G1 L. T. 363 ; Re 
Pottltt, Flaxman v. Pettltt (1894), 38 Sol. Jo. 331 ; Re 
Rayer, Tlayor v. Kayor (1903), 87 L. T. 712 ; Re Zouche, 
Dugdale v. Zouche, 11919] 2 Ch. 178. 


Sub-sect. 3. — Construction. 
See Sect. 10, sub-s'ct. 2, post. 


Sub-sect. 4. — Performance. 

555. Rules of law followed.] — When a question 
arises how a trust ought to be executed by a con- 
veyance, there is no better rule than to observe Ac 
follow what has been done at law in the executing 
of conditions tliat are matters executory, Ac to bo 
performed, so far as the case will admit of (Lord 
C owPER, C.). — Newcomen v. Barkiiam (1716), as 
reported in 2 Vern. 729 ; 23 E. R. 1078 ; sub nom. 
Brown v. Barkham, 1 Stra. 35, L. C. ; subsequent 
proceedings y sub nom. Nijwcoman v. Betiilp:m 
Hospital (1741), Amb. App. A. 785, L. C. 
Annotations : — Mentd. Dawes v. Fcrrois (1722), 2 1^. Wins. 1 ; 

Channel v. Beoby (1745), cited in 1 IIov. Supp. p. 441 ; 

Goodrlght d. Brooking v. White (1775), 2 Wm. Bl. 1010 ; 

Hony V. Purcel (1775), 2 Win. BJ. 1002 ; Cbolmondcley r. 

Clinton (1820), 2 Jac. & W. 1 • Chambei's v. Taylor (1837), 

2 My. & Cr. 376 : Winter y. Poriatt (1843). 9 Cl. k Fm. 

606 ; Llghtfoot v. Maybory, [1914] A. C. 782. 

556. When court will carry into effect— Necessity 
for clear Intention of testator.]— In an executory trust 
effected by the ct., it is sufficient, if it can satisfy 
itself of testator’s intention to carry it into execu- 
tion, therefore whore testator gave his real estate in 
A. to a do\’isee in strict settlement Ac ordered other 
estates to be sold Ac converted into personalty, Ac 
the iiroduce with the residue of lus property, to 
be laid out in lands in A. contiguous, & convenient 
to his estate in A. & by strong expressions, though 
without direct words, showed he intended it to be 
to the same uses, it was decreed so to be. — 
Browne v. De Laet (1794), 4 Bro. C. 0. 527 ; 29 
E. R. 1024, L. 0. 

Annotations: — Consd. Caldecott v. Caldecott (1841), 10 

L. J. Ch. 178. Mentd. Key v. Key (1853), 4 De G. M. & G. 

73. 

557. Modification of invalid clause — Shifting 
clause.] — Testator devised his freehold estates in 
Worcestershire to his third son & his issue male, 
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with remainder to his fourth son & his issue male, 
in strict settlement ; & he devised his freehold 
estates in Cardiganshire to his fourth son & Ids 
issue male, with remainder to his fifth son & his 
issue male, in strict settlement. By a shifting 
eJause it was provided that if his fourth son, or 
any issue male of his fourth son, should become 
actually entitled to the possession of his Worcester- 
sliiro estates, & if his fifth son or any of his issue 
male should be then living, the limitations of his 
Cardiganshire estates in favour of liis fourth son, 
or his issue male, should absolutely cease. He 
bequeathed his leasehold estates in Cardiganshire 
to trustees upon such trusts as, regard being had 
to the difference in the tenure of the premises 
respectively, would best or most nearly correspond 
with the uses declared of the Cardiganshire free- 
liolda. The third son died a bachelor in the life- 
time of the fourth son, who thereupon entered 
into possession of the Worcestersliiro estates : — 
Held : the fifth son was entitled to the rents & 
profits of the Cardigansliire leaseholds, because 
they were given upon an executory trust ; & 

assuming the shifting clause, if applied verbatim 
to the leaseholds, to be bad for remoteness, it 
ought to b(i so modified as to render it free from 
that objection. — Miles v. Harford (1879), 12 
Ch. D. (ilU ; 41 T.. T. 378. 

Jvnotaiions : — Folld. lie Rcresford-Hopc, Aldonham v. 
]Jcrcsft)rd-Hopo, [1917] 1 Ch. 287. Reid, lie Hence, Smith 
r. Jiuueo, [1891] 3 Ob. 242 ; lie Norton, Norton v. Norton, 
[1911 ] 2 Ch. 27 ; Portman v. Portnmn, [1922] 2 A. C. 473 ; 
JV)I(^ V. Polo, IMuudy I’olo v. Pole, Martin v. l*ole, [1924] 
1 Oh. 166. 

What limitations Inserted.] — See Settlement'?, 
Vol. XL., pp. 453-450, Nos. 30-00. 


Sect. 7.— VOLUNTARY ASSURANCES 

SeCf geverally, Gifts, Vol. XXV., iip. 498 ct 
f^eq. ; FRAUDULENT VoiDAHLE CONVEYANCES, 
\’ol. XXV., pp. 145 et seq. 

Voluntary settlements .] — Sec Settlements, Vo). 
XL., pp. 531-538. 

Voluntary assignments of chose In action .] — See 
Chores in Action, Vol. VIIL, pp. 490-500. 

Whether consideration necessary.] — AVcSect. 12, 
hub-,s<‘ct. 2, post. 

Voluntary conveyance as resulting trust .] — See 

Seel. 14, sub-sect. 2, A. (c) iii., po.sL 


Sect. 8.— VALIDITY OF TRUSTS. 

Sub-sect. 1. — As to Creation. 
See Sect. 3, ante. 


SuB-sEC’T. 2. — ^As TO Subject-Matter. 

558. Peerage.] — There can bo no use or trust in 
ti e case of a peerage. Therefore, where, in a 
patent of peerage, there were successive limita- 
tions of the peerage in the ordinary form of descent, 
^ then a clause was introduced which, on the 
happemng of a collateral event, would transfer 
the enjoyment of the peerage from the existing 
peer & his heirs to a new holder, such clause was 
nc 7 invalid. — Buckhurst Peerage Case 

(1876), 2 App. Cas. 1, H, L. ; subsequent proceedings^ 
mb nom. Cope v. Db la Warr (Earl) (1877), 
5 Ch. D. 666, C. A. 

Rhondda’s aalm, [1922] 2 A. 0. 339. 

Mentd. Cooper v. Stuart (1889), 14 App. Cas. 286. 


Personalty— By settlement.]— iSce Settlements, 
Vol. XL., p. 796, Nos. 3216-3250. 

Insurance policies .] — See Settle- 
ments, Vol. XL., pp. 796-798, Nos. 3251-3262. 

By will .] — See Wills. 

Life interests in consumable articles.] — 

See WiLJ,s. 


Sub-sect. 3. — ^As to Objects. 

A. In General. 

559. Whether trust valid — Covenant to surrender 
copyholds — &, to stand possessed for trustees until 
surrender — Covenant not enforceable.] — Upon a 
voluntary covenant to surrender copyholds, & 
in the meanwhile to stand possessed of thorn for 
trustees for the volunteers, though the covenant 
to surrender per se cannot bo enforced, yet a valid 
trust is constituted for the volunteers. — Steele v. 
Waller (1860), 28 Beav. 466 ; 3 L. T. 71 ; 6 Jur. 
N. S. 1004 ; 54 E. li. 445. 

Annotation: — Mentd. Garland v. Moad (1871), L. R. 6 Q. B. 111. 

660. No cestui que trust to enforce.] — 

Testator bequeathed £12,000 to trustees upon 
trust to invest the whole or part in the purchase 
of an advowson ; & until his son should be pre- 
sented to a benefice producing a net £1,000 jjcr 
annum or die, the tnistees were to incsent some lit 
person to the benefice, the advowson whereof they 
had purchased, &, subject as aforesaid, wer'c to hold 
the advowson in trust for the son, his heirs & 
assigns ; & in the meantime, & until such invest- 
ment, the trustees were to lay out the £12,000 upon 
certain securities, &, during twenty-one years fi’om 
testator’s death, to accumulate the income, A 
the income of the £12,000 <fe the accumulations 
was, after the twenty-one years, in case the advow- 
son had not been purchased, to belong to the son, 
his exors. or administrators ; A if the son died or 
was iiresented to a benefice of £1,000 a year before 
a contract for the purchase of the advowson 
had been entered into, or if part of the £12,000 or 
the accumulations remained after completing 
such contract, the same was to bo paid to the son, 
his exors. or administrators. The £12,000 having 
been set apart & invested & accumulated, but no 
advowson having been bought, the son, thirteen 
years after testator’s death, claimed the entire 
fund : — Held : although there was no person who 
could enforce the trust, yet, as the trustees were 
willing to cary it out, & could present any fit 

E erson they chose to the benefice when they had 
ought the advowson, the son was not the exclusive 
object of the trust, & was not entitled to a transfer 
of the fund. — G ott v. Nairnb (1876), 3 Ch. D. 278 ; 
35 L. T. 209. 

561. .] — Then it is said, that there is no 

cestui que trust who can enforce the trust & that the 
ct. will not recognise a trust unless it is capable of 
being enforced by some one. I do not assent to 
that view. There is not the least doubt that a man 
may if he pleases, give a legacy to trustees, upon 
trust to apply it in erecting a monument to himself, 
either in a church or in a churchyard, or even in 
unconsecrated ground, & I am not aware that such 
a trust is in any way invalid, although it is difficult 
to say who would be the cestui que trust of the 
monument (North, J.). — Tte I)ean, Cooper- 
Dean V. Stevens (1889), 41 Ch. D. 662 ; 68 L. J. 
Ch. 693 ; 60 L. T. 813 ; 6 T. L. B. 404. 

Annotation : — Mentd. Re Grove-Qradv. Plowdon v. Lawronoo 
(1928), 44 T. L. R. 760. 
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1 . 

for 


Whether trust valid — Perpetual trust 
care of grave, ^ A direction In a 


will to the exors. to deposit a sum in a 
bank or Invest it, “ the yearly Interest 
to be devoted to the care of my grrave, 
creates, leaving statutory provisions 


out of consideration, a perpetual trust » 
&, as the pwpose Is not charitable, is 
void.— Re JONK8 (1918), 42 O. L. R. 
62 ; 13 O. W. N. 405.— (3AN. 
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Trusts and Trustees. 


Sect. 8 . — Validity of truata : Sub-sect. S, A. & B. 
Sect. 9 ; Sub-aecia. 1, 2, 3, 4, 5 6, A., B., 6\, 

D., E. F.-] 

562. Trust rendering subject-matter use- 

less — Direction to block up house for twenty years.] 

— Testatrix gave & devised her dwelling-house & 
premises to trustees, upon trust that they should 
immediately after her funeral, cause the doors & 
windows of every room thereof, except the kitchen, 
middle attic, Ac hall, to ho well & effectually 
bricked up from the outside, with the furniture 
therein, for a period of twenty years ; & from & 
after tliat term, testatrix devised, the property 
to a devisee for life, with remainder to another 
person in fee : — Held : the directions regarding 
the blockade must be treated as ineffectual & 
there was intestacy as to the term of twenty years, 
in the propel*! y, which must be distributed as 
undisposed of real & personal estate. — Brown v. 
Burdett (1882), 21 Ch. D. 6(37 ; 52 L. J. Cli. 52 ; 
47 I.. T. Of. 

Annotation : — Be!d. Formby v. Barker (1903), 89 L. T. 249. 

Validity of charitable objects.] — Sec^ (jenerally^ 
Charities, Vol. VIII., pp. 241-287. 

Application of rule against perpetuities.] — See, 
{fcnerally, Perpetuitieb, Vol. XXXVII., pp. 
55-122. 

Charitable trusts.] — See Chakitieb, Vol. 

VIII., pp. 325-829., Nos. 1078-1116. 

Restriction of accumulation.] — See Perpetui- 
ties, Vol. XXXVII., pp. 130 et aeq. 

Trusts for Illegal purposes.] — See Sect. 9, sub- 
sect. 2, •post. 

B. Trust Comprising Lawful ay\d Unlawful Ohjeels. 

663. To what extent trusts enforced — When dis- 
cretion given to trustees.] — When the fund is 
applicable at discretion to several purposes, some 
of which are void, & the others not, it will be 
confined to the latter. — A.-tl. v. Uinxman (1820), 
2 Jac. & W. 270 ; 37 E. R. 630. 

Annoiatiotia Refd. Trye v. Gloiioostcr Oorpu. (18ul), 14 
Bcav. 173 ; Fidwards v. Hall (1853), 11 Hare, 1. Mentd. 
Cherry v. Mott (1836), 1 My. & Cr. 123 ; Mltford v. Rey- 
nolds (1842), 1 Ph. 185 ; Mltford v. Reynolds (1848), 
16 Sim. 105 ; Rudall v. Warren (1 857), 29 L. T, O. S. 204 ; 
Ewan t?. Morgan (1858), 32 L. T. O. S. 19; Fowler v. 
Fowler (1864), 33 Beav. 616 ; Rc Taylor, Martin v. Free- 
man (1888), 58 L. T. 538. 

664. Presumption in favour of legal 

objects.] — Where trustees have by the terms of a 
gift a discretion to apply the benelit of it either in a 
way which the law allows or in one which the law 
disallows, the presumption ought to be, that the 
discretion will be exercised in the former mode. — 
Paversham Corpn. V. Ryder (1854), 6 De G. M. 
& G. 350 ; 2 Eq. Rep. 749 ; 23 L. J. Oh. 905 ; 
23 L. T. O. S. 282 ; 18 J. P. 455 ; 18 Jur. 587 ; 2 
W. R. 573 ; 43 E. R. 905, L. JJ. 

Annotations: — Consd. Martin v. WoUstead (1854), 23 L. .T. Ch* 
027. Refd. Dunn v. Bownas (1855), 1 K. & .T. 596 ; Re 
Plercy, Whltwham v. Piorcy, [1898] 1 Ch. 565. 

665. Legal trusts of separation deed — Some 

trusts in deed Illegal.] — Ct. of Ch. will carry out 
the trusts of a separation deed which are legal & 
proper, although the deed contain other trusts 


which are illegal. — Hamilton v. Hbotor (1872), 
L. R. 13 Bq. 611 ; 36 J. P. 670. 

Charitable trusts — ^Trusts for alternative 

charitable & other purposes.] — See Charities, Vol. 
VIII., pp. 294-297, Nos. 719-740. 

Gift of fund after invalid gift.] — See 

Charities, Vol. VIII., pp. 299, 300, Nos. 763-779. 

Apportionment when some of objects 

Illegal.] — See Charities, Vol. VIII., p. 301, Nos. 
785-795. 

Alternative Independent limitations — One 

void for remoteness.] — See Perpetuities, Vol. 
XXXVII., pp. 102-106, Nos. 374-398. 


Sect. 0.— OBJECTS OF TRUSTS. 

Sub-sect. 1. — Aliens. 

Rights as to property generally.] — See Aliens, 
Vol. II., pp. 134-138, Nos. 97-129. 


Sub-sect. 2. — Illegal or Immokal Purposes. 

Trusts in separation agreements.] — aS'cc Husband 
& Wipe, Vol. XXVIl., pp. 219-227, Nos. 1900- 
1980. 

Charitable purposes contrary to public policy.] — 
See Charities, Vol. VIII., p. 265, Nos. 268-272. 

Conditions In restraint of marriage.] — See Wills. 

Contracts for illegal purposes generally.] — See 
Contract, Vol. Xlf., pp. 234-303. 

Conversion for void or Illegal purpose.] — See 
Equity, Vol. XX., pp. 380-382, Nos. 1172-1191. 

Fraudulent & voidable conveyances.] — See, 
gcyicralhj . Fraudulent & Voidable Convey- 
ances, Vol. XXV., pp. 145 ct scq. 

Provision for Illegitimate children.] — See Settle- 
ments, Vol. XL., pp. 574, 575, Nos. 1096-1103 ; 
Wills. 


Sub-sect. 3. — Maintenance and Advancemen'j’. 

Maintenance & advancement of infants, 
generally.] — See Infants, Vol. XXVIII., pp. 216 
ct seq. 

Portions — Under settlements.] — See Settle- 
ments, Vol. XL., pp. 597-634, Nos. 1328-1732. 

Under wills.] — See Wills. 


Sub-sect. 4. — ^Public Purposes. 

666. Commissioners raising money for parish pur- 
poses — Authorisation by statute.] — Oomrs. were 
authorised, by an Act, to raise money on the security 
of the assignments of parish rates. Interest on the 
debentures was to be paid pari passu, & the deben- 
tures were to be paid off b^^ ballot : — Held : the 
relation of trustee &> cestui que trust was constituted 
by the Act & the holders of the debentures were 
entitled to sue in this ct. for an account of the 
moneys received by the trustees & of their pay- 
ments, & they were not bound to proceed on their 


PART I. SECT. 8. SUB-SECT. 3.— B. 

g. Lottery tfr trust to aell.\ — A debtor 
conveyed his real estate to trustees 
for the benefit of his creditors, to 
be disposed of by the tnistoos, first, 
by a lottery, &, filing that plan, then 
In trust to sell as they should deem 
best : — Held : although the deed was 
void as to tho trust for a lotte^, It was 
valid as to the other trusts. — Goodevk 
V. Manners (1866), 6 Gr. 114.— CAN. 

h. One pari of trust statute barred.] 
— HEMANGINI DA8I V. NOBIN CHAND 


Ghose (1882). I. L, R. 8 Calc. 788 ; 
11 C. L. R. 370.— IND. 

PART I. SECT. 9, SUB-SECT. 2. 

k. Transferee not to he treated as 
trustee .] — Where an illegal purpose has 
been offooted by a transfer of property: 
transferee is not to be treated as a 
trustee holding it for the boiioflt of 
transferor. — Chkvvirappa Bin Viebha- 
drappa V. PinrrAPPA Bin Shivbasappa 
(1887), I. L. R. 11 Bom. 708.— IND. 

l. Validity of gifi by deed — To un- 


born illegitimate child.] — Thompson v. 
Thomas (1891), 27 L. R. Ir. 457.— IR. 

PART I. SECT. 9, SUB-SECT. 4. 

m. “ Cricket rt other athletic sports.**] 
— Whore land is granted to trustees 
in trust “ for cricket & other athletic 
sports & for no other purpose what- 
soever,'* the trustees are entitled to 
permit the use of the land for any law- 
ful purpose not inconsistent with its 
use when required as a plaoe for holding 
atlJetlo sports, & In partlotilar for any 
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bonds at law. — Fletchrr v. Gibbon (1866), 23 
Beav. 212 ; 63 E. R. 83, L. 0. 

Annotation: — Mentd. Preston v. Great Yarmouth Corpn. 

(1872), 7 Oh. App. 655. 

667. Funds voted for public service — Not trust 
funds In hands of Secretary of State.] — The fund 
voted by Parliament for the public service are not 
trust funds in the hands of the Secretaries of State 
who receive them from the Treasury ; & the Ct. of 
Ch. has no jurisdiction to take any account of the 
application of such funds. — Grenville-Murray 
V , Clarendon (Earl) (1869), L. R. 9 Eq. 11 ; 39 
L. J. Ch. 221 ; 21 L. T. 448 ; 18 W. R. 124. 
Annotation: — Reid. Hayman v. Rugby School (1874), L. R. 

18 Eq. 28. 

Charitable purposes.] — See, generally. Charities, 
Vol. VIII., pp. 232 ct seq. 

Trusts for protestant dissenters.] — See Ecclesi- 
astical Law, Vol. XIX., pp. 541-544, Nos. 
4018-4040. 


Sub -SECT. 5. — Restraint op Anticipation or 
Alienation. 

568. Trusts to convey to cestui que trust — 
Whether evidence of restriction on alienation ad- 
missible.] — Lake r. Philips & Lake (1637), 1 
Rep. Ch. 110 ; 21 E. R. 522. 

Restraint on alienation of personal property, 
generally.] — See Personal Property, Vol. 
XXXVII., p. 171, Nos. 131-136. 

Forfeiture clause In case of bankruptcy.] — See, 
generally, Bankruptcy, Yol, V., pp. 053-673, Nos. 
5839-5950. 

Restraint on anticipation of property of married 
woman.] — See, generally, Husband & Wife, Vol. 
XXVII., pp. 101-132, Nos. 793-1082. 

Life interests under settlements determinable on 
bankruptcy on alienation .] — See Settlements, 
Vol. XL., pp. 558-502, Nos. 987-1009. 

Conditions In wills .] — See Wills. 


Sub-sect. 6. — Tenant for Life and Remainder- 
man. 

A, Bights and Liabilities in respect of Waste. 

See Settlements, Vol. XL., pp. 044-664, 
Nos. 1810-1941. 

B. Right to Income. 

See Settlements, Vol. XL., pp. 654-077, Nos. 
1942-2131. 

Wasting property & unauthorised investments.] — 

See Sub-sect. 0 E., post. 

Interest pending conversion or Investment.] — 
See Sub-sect. 0, F., post. 

Compulsory purchase of land — Money deposited 
In bank.] — See Compulsory Purchase op Land, 
Vol. XI., pp 236-262, Nos. 1208-1681. 

Fines in respect of copyholds .] — See Copyholds, 


Vol. XIII., p. 93, Nos. 1161-1103 ; Settlements, 
Vol. XL., p. 650, No. 1952. 

Mines, minerals & quarries.] — See Mines, Vol. 
XXXIV., pp. 629-031, 643, 044, Nos. 201-277, 
402-417. 

Proceeds of sale of timber.] — See Agriculture, 
Vol. II., pp. 79-86, 103, 104, Nos. 585-670, 838-849. 

Trustees empowered to carry on business.] — 
See Executors, Vol. XXIII., p. 562, No. 6014. 

Interests on legacies.] — See Executors, Vol. 
XXIII., pp. 405-414. 

Income accumulated on Infant’s property.] — See 

Infants, Vol. XXVIII., pp. 225, 220, Nos. 
832-838. 

C. Apportionment. 

Apportionment generally.] — See Equity, Vol. 
XX., pp. 280-285, Nos. 391-485. 

Between tenant for life & remainderman.] — • 

See Settlements, Vol. XL., pp. 677-680, Nos. 
2132-2157. 

Partnership profits.] — See Partnership, 

Vol. XXXVI., p. 450, Nos. 1158, 1169. 

Rentcharges & annuities.] — See Rent- 

charges & Annuities, Vol. XXXIX., pp. 168- 
172 ; Settij^ments, Vol. XL., pp. 693, 694, Nos. 
2280-2297. 

Rent.] — See Iandlord & Tenant, Vol. 

XXXI., pp. 261, 262, Nos. 4023-4033. 

Fines & expenses of renewal of lease.] — 

See Landlord & Tenant, Vol. XXXI., pp. 
84-86, Nos. 2283-2293. 

D. Rights and Liabilities In respect of Insurance. 
See Settlements, Vol. XTv., pp. 680, 081, Nos. 
2158-2171. 

E. Wasting Property and Unauthorised Investments. 

Necessity for conversion into permanent 
securities.] — See Settlements, Vol. XL., pp. 
672-674, Nos. 2090-2100. 

Settlement by will.] — See Wills. 

Interest until conversion.] — See Sub-seci. 
6, F., post. 

Getting In & investment of property by personal 
representation.] — See Executors & Adminis- 
trators, Vol. XXIII., pp. 321-330, Nos. 3887- 
3962. 

F. Interest pendmg Conversion and Investment. 
569. Direction to convert & Invest — Right to 
accruing income — From end of first year.] — 

Testator directed the residue of his personal 
estate, subject to the payment of legacies, annuities, 
debts & funeral expenses, with all convenient speed 
to be laid out in real estates to be settled in strict 
settlement ; & that the interest of such residue 
should accumulate & bo laid out in lands to be 
settled in like manner. Various circumstances 
having delayed the collection & investment of the 
personal estate, the tenant for life was held 


p^oee which, while not Interfering 
Vi i® conducive to the main 

object of the trust. — Down v. A.-G. 
(Queensland) (1905), 2 O. L. H. 639. 
— AUS. 


n. Power of Crown to divert propert 
— A.-G. V. (iRASKT 
(I860), 8 Gr. 130.— CAN. 

, of forfeiture on breach c 

to make roads through virgi, 
— Clark tj. Vancouver Corp> 
(B. C.) (1904), 35 S. C. R. 121.— CA^ 


to afford relief <£: sustenance 
‘0 volunteers dr irregulars. J^Wbere the 
trust fund were to afford 
reiier « sustenance to members of the 


Volunteer or Irregular Forces of the 
Piovlnco, & such Forces ceased to 
exist by act of lieglslature & were 
replaced by the Defence Forces, & the 
trust deed empowered the trustees to 
apply to the ct., in case the objects of 
the trust bocarae Impossible of execu- 
tion for leave to vary or alter the same 
for some other beneficial public object 
within the Province, the ct., imder the 
ew pris doctrine, added to the objects 
tne pov^er to afford similar relief to 
members of the Defence Forces. — 
Sr p. Transvaal Volunteer’s 

SUSTENTATION FUND (TRUSTEES), 

I1914J W. L. D. 106.— S. AF. 


PART I. SECT. 9, SUB-SECT. 6. 

q. Trvstfor support of another person.] 
— KOVAL Trust Co. v. Holden (1916), 
8 W. W. K. 500 ; 21 B. C. R. 185.— CAN. 

PART I. SECT. 9. SUB-SECT 6.— F. 

r. Land taken for public purposes — 
Tenant for life entitled to income from 
compenaatton money.] — Perpetual 
Trustee Co. v. Holt (1894), 15 
N. 8. W. Eq. 18 ; 10 N. S. W. W. N. 
162.— A US. 

t. Direction to convert invest — 
Eight to interest on capital.] — Where 

g roperty, part of which produces no 
loome, is directed by will to be 
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Sect, 9. — Objects of trusts ; Sub^sect. 6, F.] 

entitled to the interest from the end of a year after 
the death of testator. — Sitwell v. Bernard 
(1801), 0 Ves. 620 ; 31 E. B. 1174, L. 0. 

ATi^iations :—C0DBd, Gibson v. Bolt (1802). 7 Ves. 89; 
Elwln D. Elwln (1803), 8 Ves. 547. Apld. Noel v. Henley 
n^l9), 7 Price, 241j. Taylor r. Hibbert (1820), 1 Jac. & W, 
308. Expld. & Distd. Angcrstcin v. Martin (1823). 
Turn. & II. 232. Expld. Hewitt r. Morris (1824), Turn. 
& R. 241. FoUd. Kllvlngrton tJ. Gray U825), 2 Sim. & St. 
396. Consd. Stair v. MacGUl (1827), 1 Bli. N. 8. 662 ; 
Douglas V. Congreve (1836), 1 Keen, 410 ; Casamaljor v, 
Pearson (1841), 8 Cl. & Fin. 69 ; Taylor v. Clark (1841J, 

1 Hare, 161 : Macpherson v. Macphorson (1862), 19 L. T. 
O. S. 221 ; Bulkeley v. Stephens (1863), 3 New Rep. 105. 
Refd. Wood v. Penoyre (1807), 13 Ves. 325 ; Clifton v. 
Cook burn (1834), 3 My. & K. 76 ; Caldecott v. Caldecott 
(1842), 1 Y. & C, Ch. Cas. 312 ; Mackle tJ. Macklo (1845), 
5 Hare, 76 ; Grelslcy r. Chesterfield (1851), 13 Beav. 288 ; 
Ludlow V. Stevenson (1854), 23 L. T. O. S. 294 ; Shore v. 
Shore (1859), 28 L. J. Ch. 940 ; Yates v. Yates (1860), 3 
L. T. 9 ; Alllmsen v. Whittell (1867), L. R. 4 Eq. 295 ; Re 
Whitehead, Peacock v. Lucas, [1894J 1 Ch. 678 : Re 
HaU, Foster v. Motcalle (1903), 72 L. J. Ch. 554. Mentd. 
Bernard v, Mountaguc (1816), 1 Mer. 422 ; Re Campbell, 
Campbell u. Campbell, 11893] 3 Ch. 408. 

570. 1 ,] — Testator after devising 

lands to uses in strict settlement gives the residue 
of his personalty to be invested in lands to be 
settled to the same uses. The tenant for life is 
not entitled to the interest of the residue till one 
year from testator’s death. The general rule 
fixing the end of the first year as the jieriod at 
which the enjoyment of the tenant for life is to 
commence is not to be depai*tcd from unless it 
appears that testator’s intention is incompatible 
with it,— Taylor v. Hibbert (1820), 1 Jac. & 
W. 308 ; 37 E. K. 393. 

An7iotaiions:—Con8d, Douglas v. 

410. N.F, Taylor v. Clark (11 
Hewitt V. Morris (1824), Timi 
Bowyer (1857), 26 L, J. Ch. 7 
(1863), 10 L. T. 225; 

671. J — Testator directed his 

residuary personal estate to be invested in land 
from time to time & at all convenient opportunities, 
&- in the meantime to be accumulated ; — Held : 
the tenant for life of the land was entitled to the 
interest of the uninvested pei*sonalty, as from a 
year from testator’s death. 

In the same case, testator gave £400 a year to his 
wife if she recovered her mental faculties, otherwise 
£200 a year, & to be paid out of his govt, stock ; & 
he directed, as soon as conveniently might be after 
her death, the investment of the stock out of wliich 
the annuity was payable, in land to be conveyed in 
strict settlement. The wife did not recover ; — 
Held : the extra £200 a year became part of the 
residue to be invested, & did not belong to the 
tenant for life. — Tucker v, Boswell (1843), 
5 Beav. 007 ; 49 E. K. 713. 

572. — Testator directed his 

residuary estate to be laid out in the purchase of 
land as soon as a convenient purchase could be 
found in the county of Y. wliich, upon a fair 
letting, would produce a yearly rent equal to 3i 
per cent, upon the amount of the purchase-money, 
&, in the meantime, the interest of his residuai'y 
e^ato to be accumulated. The tenant for life 
will be entitled to the interest of the residuary 
estate, from the end of one year after testator’s 
death, until it is laid out as directed. — K ilvington 
r. Gray (1826), 2 8im. & St. 390 ; 4 L. J. O. S. Ch. 
80; 67E. K. 397. 

^nnotaiion .-—Refd. Clllton v. Cockbum (1834), 3 My. & K. 

678. From testator’s death.] — Devise 


Coiigrevo (1836), 1 Keen, 
>11), 1 Hare, 161. Refd. 
i. & R. 241 ; Kulght v. 
69 ; Bulkeley v. Stephens 


of an estate to trustees, to s*dl the same without 
fixing any time for that pm'pose, & to apply the 
interest on the moneys to arise by the sale of the 
use of pltf. for life, & then over. 

The estates continued unsold, & pltf., as the 
heir-at-law, claimed the rents & profits of the estate 
for the first year after the death of testatrix, as 
being undisposed of ; & held, that he was 

entitled to the same. — ^Fitzgerald v. Jervoisb 
(1820), 6 Madd. 25 ; 50 B. E. 804. 

Annotation: — Expld. Re Searle, Soarlo v. Baker, [1900] 
2 Ch. 829. 

574. .] — Testator having devised 

land to A. for life, remainder to his children in 
strict settlement, directs the residue of his personal 
estate subject to the payment of debts & legacies 
with all convenient speed to bo laid out in the 
purchase of lands to be settled forthwith to the 
same uses with a proviso that the trust moneys 
until they should be laid out might bo invested 
upon go^. or real securities, the dividends & 
interest of whicli were to go & bo paid as the 
rents of the lands to be purchased would go 
& be payable. A largo portion of testator’s 
personal estate, not required for the payment of 
debts & legacies, being invested in the funds & 
upon securities carrying interest the tenant for life 
was held entitled to the interest of that portion 
from the death of testator. — Angerstein v. 
Martin (1823), Turn. & R. 232 ; 2 L. J. O. S. Ch. 
88 ; 37 E. K. 1087, L. C. 

Annotaiions : — Consd. Stair v. Macgill (1 827), 1 Bli. N. S. G62. 
FoUd. Douglas v. Congrevo (1836), 1 Keen, 410. Dbtd. 
Taylor v, Clark (1811), 1 Haro, 161 . Consd. Macphorson v. 
Macpherson (1852), 19 L. T. O. S. 221. Apld, Allhusen v. 
Whittell (1867), L. B. 4 Eq. 295. Refd. Howitt v. Morris 
(1824), Turn. & R. 241 ; Caldecott v. Caldecott (1842), 
1 Y. & C. Ch. Cas. 312 ; Morgan v. Morgan (1851), 14 Beav. 
72 ; Morley v. Mondbam (1856), 2 Jur. N. 8. 998 ; Bulkeley 
V. Stephens (1863), 3 New Rep. 105. 

675. .] — Testator directs his 

exors. to invest the residue of his estate, after pay- 
ment of debts & legacies in the funds or upon 
securities, the interest to be paid to A. for life, & 
after his death the principal to be held upon trusts 
for his children ; the tenant for life was held to be 
entitled to interest accruing within the year next 
after testator’s decease, upon funds on which 
testator’s property stood invested at the time of his 
death, & which were not required for the payment 
of debts & legacies. — Hewitt v. Morris (1824), 
Turn. & R. 241 ; 2 L. J. O. S. Ch. 87 ; 37 E. R. 
1090, L. C. 

Annotations: — Apld. La Torrlero v. Buhner (1827), 2 Sim. 
18. Consd. Douglas v. Congreve (1830), 1 Keen, 410 ; 
Macpherson v. Macpherson (18.52), 19 L. T. O. S. 221, 
Apld. Allhussen v. Whittell (1867), L. R. 4 Eq. 295. Refd. 
Stair V. Maoglll (1827), I Hll, N, S. 662 : Morgan v. Morgan 
(1851), 14 Beav. 72 ; Buikolcy v. Stephens (1883), 3 New 
Itep. 105. 

576. .] — The tenant for life of a 

residue, which is directed to be laid out in certain 
securities, is entitled to the income accrued in the 
first year after testator’s decease on such parts of 
testator’s estate as are invested, at his death, in 
the proper securities, & on such parts as are after- 
wards so invested within the same year ; but the 
income, before such investment, forms part of the 
capital of the residue. — IjA. Terriere v, Bulmer 
(1827), 2 Sim. 18 ; 67 E. R. 697. 

Annotations: — Consd. Douglas v. Congrevo (1836), 1 Keen, 
410. FoUd. Taylor v, Clark (1841), 1 Haro, 161. N.F. 
Morgan v. Morgan (1851), 14 Boav. 72. Consd. Mao- 
phorson v. Maopherson (1852), 19 L. T. O. S. 221. 

677. .] — Testator gave all the 

residue of his real & personal estate to trustees, 


converted but is retained for a time 
^converted for the benefit of the estate, 
the tenants for life thereof ore until 
aotual conversion entitled to receive 
out of the Income actually produced an 


annual sum equal to £4 per cent, on the 
estimated capital value of the whole 
property as at the date at which such 
property should have been converted. 
& not only an annual sum equal to £4 


per cent, on the capital value of so much 
of the property os is income producing. 
— Wentworth v. Wentworth (1903), 
4 S. R. N. S. W. 45 ; 21 N. 8. W. W. N. 
17.— AUS. 
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upon trust, to convert the same into govt, securi- 
ties, pay the dividends to A., for her separate 
use for life, with remainder over : — Held : she 
was entitled to the actual income of the first year. 
— Douglas v, Congreve (1836), 1 Keen, 410 ; 6 
L. J. Ch. 51 ; 48 E. R. 304. 

Annotations: — N.F. Taylor v. Clark (1841), 1 Hare, 161. 

Consd. Morgan t>. Morgan (1851), 14 Beav. 72. Apprvd. 

Macpherson v. Macpherson (1852), 19 L. T. O. S. 221. 

Caldecott v. Caldecott (i 842), 1 Y. & C. Ch. Cas. 312. 

Mentd. Butcher v. Butcher U851), 14 Beav. 222 ; Ker 

V. Buxton (1852), 19 L. T. O. S. 268 ; Bamsden v. 

Smith (1854), 2 Drew. 298 ; He D’Estampes* Scttlmt., 

D’Estampes v. Crowe (1884), 53 L. J. Ch. 1117. 

578. .] — Testator directed his 

real & personal estate to be converted, got in, & 
invested in govt, or real soourities, & the interest, 
dividends, & annual produce to be paid to his wife 
for her life. The greater part of testator’s i>ro- 
perty at his death consisted of capital in a partner- 
ship business abroad, to be withcRawn by instal- 
ments, in the course of tliree or five years, at th(i 
discretion of hisexors., & bearing interest at 5 per 
cent, in the meantime ; — Held : the tenant for life 
would be entitled to the income actually produced 
by such of the propei'ty of testator as was invested 
according to his will, from the time of such invest- 
ment ; but she was not entitled during the first 
year after testator’s death to a larger income, in 
respect of such part of testator’s property as was 
not so invested, tJian the property would liavc 
produced, if invested according to the will. — 
Taylor v, Clark (1841), 1 Hare, 101 ; 11 L. J. Ch. 
189 ; 0 Jur. 70 ; 60 E. R. 990. 

Ainwiations : — Consd. Morgan v. Morgan (1851), 14 Boav. 

72. Apprvd. MaepherHon v. Maephorbon (1852), 19 L. T. 

O. B. 221. Folld. Brown v. Gellatly (1867), 2 Ch. App. 

751. Refd. Caldecott v. Cuklerott (1842). 1 V. 6c C. Ch. 

Cas. 312 ; Anderson v. Bead (1874), 22 W. B. 527. 

579. .] — ’Bestator gave the resi- 

due of his personal estate to his exors., in trust, to 
be frorn time to time, as they should think beat, 
turned into moneys for the payment of his debts 6c 
legacies ; & subject thereto he directed them from 
time to time to invest the same, with all accumu- 
lating produce, in the purchase of other lands, to b(5 
situated as conveniently as might be to certain real 
estates devised by him in a former part of his will ; 
& his will was, that such purchased premises should 
be conveyed to the same uses, etc., as his devised 
lands ; & that the interest & produce of his said 
personal estate, which should from time to time arise 
& be made before & until the said money should be 
so invested, should be paid to the person wlio would 
be entitled, under the trusts of his will, to the rents 
& profits of the said premises if actually pur- 
cliased, as an addition thereto : — Held : subject to 
the usual provisions for the payment of testator’s 
debts & legacies, the tenant for life was entitled to 
the income, as from testator’s death, of such parts 
of his personal estate as were at the time of his 
death, & had since remained in such investments 
as would have been recognised by the ct. as proper. 
—Caldecott v. Caldecott (1842), 1 Y. & C. Ch. 
Cas. 312 ; 11 L. J. Ch. 168 ; 0 Jur. 232 ; 02 E. R. 
903 ; syhaequent proceedings f 1 Y. & C. Ch. Cas. 737. 
^^\^f>Jaiions c—nm, Anderson v. Bead (1874), 22 W. B. 

527 ; ThuTBby r. Thnrsby (1875), L. B. 19 Kq. 395. 

Mentd. lie McEuen, McEnen v. Phelps, [1913] 2 Ch. 704. 

680. .] — Testator bequeathed bis 

residuary personal estate, to trustees, in trust, 
with all convenient speed after his death, to soli 
such part or parts as they or the survivor of them, 
or the exors. or administrators of such survivor, 
or their or his aasigns, should think proper, of any 
moneys in the fimds, & also to call in, sell & convert 
into money all such parts of the rest of his general 
personal estate as should not consist of money, &, 
out of his general personal estate & the moneys 


forming part thereof & to arise thereby, to pay his 
debts, etc., & to invest the residue of the moneys to 
arise from his general personal estate which should 
remain aftx^r answering the purposes aforesaid, 
in the usual securities, &, from time to time, to 
alter, at their or lus discretion, as well the 
same stocks, funds Sc securities, as also such of the 
stocks, funds or securities being part of his per- 
sonal estate, which they or he should not tliink 
proper to sell & convert into money ; & to stand 
possessed of all the trust moneys, stocks, funds & 
securities which should be so pmchased as afore- 
said, & which should remain unconverted into 
money as aforesaid, in trust to pay the interest, 
dividends Sc annual produce thereof, as Sc when the 
same should be received, to pltf. 

The residue of testator’s estate, after payment 
of Ids debts, etc., consisted, in part, of sums of long 
annuities &> bank & East India stock, which still 
remained unsold : — Held : pltf. was entitled to the 
income accrued on those sums, from testator’s 
death. — Wrey r. Smith (1844), 14 Sim. 202 ; 60 
E. R. 334. 

581. .] — Testator bequeathed all 

his money, s(‘curities for money, money in the funds, 
hou.sehold furniture, cattle, Sc all other his personal 
estate & etTects unto two trustees, upon trust to 
pay his debts Sc legacies. Sc subject to the payment 
of a legacy, to stand possessed upon the trusts 
after mentioned. He then tlcvised his freehold 
estates to trustees, upon trust to permit his wife 
to reside at lus liouse Sc to use the household 
furniture, i)lato, linen, Sc china therein for her life, 
& to “ pay the rents & profits of his real estate,” 
& “ the interest, dividends Sc proceeds to arise from 
liis money, Sc securities for money, money in the 
fimds. Sc personal estate thereinbefore bequeathed ” 
to her for life, after her decease, to sell liis real 
estate. Sc divide Sc pay the purchase-moneys ; 
‘‘ Sc pay, assign, or transfer his money & securities 
for money, money in the funds, & i>ersonal estate ** 
unto his children. Testator possessed long annui- 
ties Sc leaseholds: — Held: (1) they ought to be 
converted into 3 percents., &the widow was merely 
entitled to the dividends thereon ; (2) a tenant for 
life of a residue was entitled during the first year 
to the dividends on so much 3 per cents, as would 
have been produced by the conversion of the pro- 
perty at the end of that year. — MORGAN v. Morgan 
(1851), 14 Heav. 72 ; 51 E. R. 214. 

Annotations: — As to (I) Consd. Morloy v. Mondham (1856), 

2 ,Tur. N. B. 998 ; Holgatc v. .Tennlngs (1857), 24 Beav. 

62.3. Distd. Yates v. Yates (I860), 28 Boav. 637. Consd. 

lie Llewellyn’s Trust (1861), 29 Bcuv. 171 : Be Pitcairn. 

Brandretb v. Colvin. [1896 J 2 Ch. 199. Refd. Macdonald 

V. Irvliio (1878), 8 Ch. D. 101. As to (2) Refd. Be Game, 

Game v. Young, [18971 1 Ch. 881. Generally, Refd. 

Wearing r. Wearing (1856), 23 Beav. 99 ; Craig t). Wheeler 

(1860), 29 L. J. Ch. 374 ; Bowo v. Bowo (1861), 29 Beav. 

276 ; Thursby r. Thursby (1875), L. B. 19 Eq. 395 ; lie 

JMcEucn, McKuou v. Phelps, [1913] 2 Ch. 704. 

582. Express gift of income — Share in 

leasehold premises.] — Testator gave the residue of 
his estate upon trust to convert, with power to 
postpone conversion, Sc directed his trustees to 
pay the income of his residuary estate to his 
daughter for life. Testator was entitled to a share 
of the rents of leasehold premises in which at the 
time of his death he had an undivided interest : — ■ 
Held : the gift of income included the income of 
textator’s share of the leasehold premises while 
unconverted . — Re Aste, Mossop v. Mlacdonald 
(1918), 87 L. J. Ch. 060 ; 118 L. T. 433. 

Mesne rents of lands directed to be sold .] — See 
Equity, Vol. XX., pp. 375-377, Nos. 1124, 1134- 
1142. 

Property subject to trust lor sale.] — See Settle- 
ment, Vol. XL., pp. Nos. 2065-2089. 
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Sect, 9. — Objects of trusts : Sub-aecL 0, F.] 

Effect of provision for postponement of con- 
version — Interest payable to tenant for life.] — 

See Equity, Vol. XX., pp. 368-370, Nos. 1062- 
1074 ; Executors, Vol. XXIII., pp. 404, 405, Nos. 
6368-5363. 

683. .] — Testator was in trade in 

partnership with other persons for a term of years, 
under articles, by wliich the share of any partner 
dying was to be left in the concern till the expira- 
tion of the term, & then to bo paid off by instal- 
ments, with interest & share of profits in the mean- 
time. By his will he bequeathed all the residue 
of his real Sc personal estate to trustees, to get in, 
etc., with all convenient speed, & invest the 
moneys, & pay the interest or dividends to the 
widow for life, remainder to his children. A 
subsequent proviso in the will empowered the 
trustees to postpone any sale, etc., at their direction. 
Sc directed the rents Sc produce of any unsold 
part to go as the interest of the sales moneys 
would have gone if such part had been sold. The 
books were made up half yearly. The trustees 
did not get in the share in the partnership : — Held : 
the widow was entitled to 5 per cent, interest on 
the amount at wliich testator’s stock-in-trade had 
stood in the books of the concern on tlie xieriodical 
stock taking next preceding his decease, from the 
day of his death up to the day of the periodical 
stock taking next succeeding his death, the widow 
was entitled to all the profits accruing on testator’s 
share from such next succeeding stock taking up to 
the determination of the partnership, over Sc 
above interest. — J ohnston v. Moore (1858), 27 
L. J. Ch. 463 ; 31 L, T. O. S. 353 ; 4 Jur. N. 8. 
866; 6W. R. 490. 

Annotations: — Dbtd. Browne v. CoUlns (187J), L. II. 12 Eq. 

686. Ck)n8d. liowUs v. Bebb, Jlowlls, Waltoro v. 

Treasury Solicitor, [1900] 2 Ch. 107. Refd. Ibbotbon v. 

Elam (1865), L. H. 1 Eq. 188 ; Cooper v. Laroche (1869), 

38 L. J. Oh. 691. 

684, .] — Wliere testator left his 

residuary real Sc personal estate to tmstees upon 
trust to convert Sc invest upon Govt, or real 
securities Sc the will authorised the trustees to 
postpone conversion so long as they should think 
fit : — Held : the estate consisting of unauthorised 
but not wasting securities, the temant for life was 
entitled to the income of the fund in specie from 
testator’s death. — Bulkeley v. Stephens (1863), 
3 New Rep. 105 ; 10 L. T. 225 

Annotations : — Expld. Freman v. WTiK bread (180.5), L. R. 1 

Kq. 266. N.F. He Chaytor, Chaytor v. Horn, [1905] 1 Ch. 

233, Re!d. Bulkeley v. Stophens, [1890] 2 Ch. 241. 

686, ,] — Testator, jiossessed of shares 

in several sliips, bequeathed his personal estate to 
trustees, upon trust for sale & conversion. Sc to 
pay the income arising therefrom to his wife for 
life. The will contained a ijower for the trustees 
to postpone such sale & conversion “ for so long as 
they may think fit,” Sc a du‘ection that the income 
arising from his unconverted personal estate 
should be paid Sc applied in the same manner as 
the income of the moneys iiroduced by such 
conversion would be payable or applicable. The 
ships were not sold until two years after testator’s 
death, & in the interval made several voyages, 
from which large profits resulted ; — Held : such 
profits must be treated as income Sc not capital. 
Sc were, therefore, payable to the tenant for life. — 
Lean v. Lean (1875), 32 L. T. 305 ; 23 W. R. 484. 

686. ,] — Testator devised Sc be- 

queathed all his real & personal estate not bv his 
will otherwise disposed of to trustees upon trust 
to sell & convert the same, with power to postpone 
conversion, as long as the trustees thought proper 
Sc to retain any investments subsisting at his death. 


whether of the kind thereinafter authorised or not, 
Sc out of the proceeds to pay debts Sc legacies. Sc at 
the discretion of the trustees to invest the residue 
Sc to stand possessed of the residuary trust moneys 
Sc the investments for the time being representing 
the same, thereinafter called “ the residuary trust 
funds,” in trust to pay the income thereof to his 
wife during her life. 

At the time of his death testator was possessed 
of preference Sc ordinary shares in a coalmining co. 
The ordinary shares, although not of a wasting 
character, were not authorised by the investment 
clause in the wiU. The trustees therefore sold 
some of them. Sc proposed to sell more on a favour- 
able opportunity. They declined to pay to the 
widow in the meantime the full dividends on the 
ordinary shares thus retained ; — Held : in the 
absence of any express or implied gift of the 
income pending conversion, the widow was entitled 
only to interest at 3 per cent, on the value of the 
ordinary shares at testator’s death. Sc the rest 
of those dividends must be invested. This rule 
was well settled. Sc applied to unauthorised 
securities whether they were of a wasting character 
or not. — Re Ghaytor, Chaytor v. Horn, [1005] 
1 Ch. 233 ; 74 L. J. Ch. 106 ; 92 L. T. 290 ; 53 
W. R. 251. 

Annotations : — Distd. He Wilson, Mooro v. Wilson, [1907] 

1 Ch. 394 ; He Inman, Inman v. Inman, [1916] 1 Ch. 187. 

Rofd. Hr Bates, Hodgson v. Bates (1906), 23 T. L. K. 15 ; 

He Beccli, Saint v. Beech, [1920] 1 Ch. 40. 

587. — 4 per cent.] — This was an ad- 

journ(‘d summons to determine how the proceeds 
of a policy of insurance for £1,060, taken out on 
Mar. 25, 1844, should be dealt with. Testator, 
who was entitled to the policy, died on July 24, 
1876, Sc after his death £140 was expended out of 
his estate in premiums. Testator’s will was dated 
Apr. 3, 1876, Sc under it there were two tenants for 
life. Sc there were two remaindermen. There was a 
trust for sale & conversion, but the trustees had 
power to postpone conversion. The policy fell 
in on Feb. 13, 1891. It was argued on behalf of the 
tenants for life that after repaying the premiums 
the sum that would produce the amount received 
at 4 per cent, compound interest, calculated from 
one year from testator’s death, was capital, & 
that the surplus was income, & belonged to the 
tenant for life . — Re Nash, Sweet v, Nash (1894), 
38 Sol. Jo. 478. 

588 . „ Whether rule applicable.] — 

The general rule of the ct, that interest must be 
calculated at 4 per cent, has not been altered. 
Interest on advances which have to be brought into 
hotchpot must stUl bo paid at that rate . — Re 
Davy, Hollingsworth v. Davy, [1908] 1 Ch. 61 ; 
77 L. J. Ch. 67 ; 97 L. T. 654, C. A. 

Annotation : — Re!d. He Cooke, Randall v. Cooko, [1916] 

1 Ch. 480. 

589. 3 per cent.] — In adjusting the 

rights as between tenant for life Sc remaindermen 
in respect of a reversionary interest which ought to 
have been but was not converted by trustees : — 
Held : interest should be calculated at the rate of 
3 per cent. — R owlls v. Bebb, Re Rowlls, 
Walters v. Treasury Solicitor, [1900] 2 Ch. 
107 ; 69 L. J. Ch. 562 ; 82 L. T. 633 ; 48 W. B. 
562 ; 44 Sol. Jo. 448, 0. A. 

Annotations : — Apld. Re Woods, Gabellini v. Woods, [1904] 

2 Ch. 4. Consd. Re Baker, Baker v. Public Trustee, [1924] 

2 Ch. 271. Refd. Re Hargreaves, Hargreaves v. Har- 

^ ...ves (1902), 86 L. T. 43; Re Whlteford, Inglls v. 

^hiteford, [1903] 1 Ch. 889 ; Re Beech, Saint v, ' . 

[1020] 1 Ch. 40. 

.] — Seey alsoy No. 682, ante. 

Wasting property & unauthorised investments.] — 
See Settlements, Vol. XL., pp. 674, 676, Nos. 
2101-2122. 
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590 , Value set on property — Interest from 

testator’s death.] — Principle of arrangement as to 
personal estate between the pei’sons entitled for 
life & in remainder that the subject being an 
interest wearing out or capable of immediate 
sale, though future in enjo;^ent, shall be valued 
& the person entitled for life shall have interest 
upon the amount from the death of testator, in 
this instance a share in trade to be ascertained & 
paid at certain periods after his death. — Fearns v. 


Young (1804), 9 Yes. 549 ; 32 E. R. 718, L. 0. 
AnTMtaUov^ :—^ lfi \^, Dimes v. Scott (1828), 4 Rubs. 195. 
Consd. Johnston v. Moore (1858), 27 L. J. Oh. 4.53. Apld. 
Jackson v, Jackson (1809), 20 L. T. 354. Refd. Aneor- 
steln V. Martin (1823), Turn. & R. 232 ; Douglas v. Con- 
grove (1836), 1 Keen, 410 ; Meyor v, Simonson (1852), 
19 L. T. O. S. 337 ; Bulkoley v. Stephens (1863), 10 L. T. 
225 ; Stanier v. Hodgkinson (1903), 73 L. J. Ch. 179. 


591. .] — By articles of partner- 

ship it was provided that the partners should 
carry out certain contracts, & that the partnership 
should continue until the contracts were com- 
pleted, but that if either partner should die, then 
that his exors. should be bound by his obligations 
& that there should bo no division of the profits 
till the completion of the contracts. One of the 
partners died, & by his will bequeathed all of his 
property upon trust after conversion & investment 
for his widow for life with remainder over. The 


contracts were not completed until six years after 
testator’s death, when his share of the partnership 
assets was paid to the trustees : — Held : his widow 
was entitled to interest at 4 per cent, from his 
death on the value of his share in the partnership 
assets. — Jackson v, Jackson (1889), 20 L. T. 354 ; 
17 VV. R. 547. 


592, Interest at 4 per cent.] — General 

residuary bequest, including a leasehold farm, with 
the stock, to be converted into money as soon as 
conveniently may be, upon trust to pay the 
interest, etc., for life, & as to the capital for the 
children. The stock being considerably increased 
between the death in Apr. & the sale at Michaelmas, 
it was decreed, that the conversion was in a 
reasonable time ; & the party entitled for life 
should have interest from the conversion ; & as to 
premises, that from a defect of title could not be 
sold, that, being for the interest of all, that they 
should not be sold, a value should be set upon them, 
to carry interest at 4 per cent, from the death. — 
Gibson v. Bott (1802), 7 Ves. 89 ; 32 B. R. 37, 
L. 0. ' 


Annotationa :--Diaid, Mills v. Mills (1835), 7 Sim. 501. 
Coxi8d. Douglas w. Congreve n836), 1 Keen, 410. Refd. 
Angerstein v. Martin (1823), Turn. & R. 232 ; Taylor r. 
Clark (i841), 1 Hare, 161 ; Caldecott v. Caldecott (1842), 
1 Y. & 0. Ch. Cos. 312 ; Morgan v. Morgan (1851), 14 
Beav. 72 ; Meyer v. Simonsen (1 852), 6 Do G. & Sm. 723 ; 
Thursby v. Thursby (1875), L. It. 19 Eq. 395 ; Re Woods, 
GabeUinl v. Woods, [1904) 2 Ch. 4 ; lie Robbins, Robbins 
V, Legge, [1906] 2 Ch. 648. 


693 . J — Residuary peisonal 

estate of testator, which, at the time of his death 
stood invested in securities not recognised by this 
ct., having been valued by the master as at the 
period of one year after testator’s death, the ct. 
ordered the interest on the value so taken, not 
exceeding 4 per cent., to be paid to the tenant for 
life from testator’s death. — Caldecott v, Calde- 
cott (1842), 1 Y. & C. Ch. Cas. 737 ; 11 L. J. Ch. 
414 ; 6 Jur. 1032 ; 62 E. R. 1094. 

^w^UiHon : — Refd. Meyer v. Slmonaen (1852), 5 De G. & Sm. 


694. .] — Testator gave the residue 

of his real & personal estate to trustees, upon 
trust, to pay or permit his widow to receive the 
mcome & profits ; & after her death he gave the 
capital over. The will contained no direction as 
to the conversion of his estate. Part of testator’s 


estate consisted of £12,000, invested in a partner- 
ship. Under a stipulation in the deed of partner- 
ship the surviving partner gave a warrant of 
attorney to the exors. of testator, securing pay- 
ment of the £12,000 by instalments of £1,500 a 
year, with interest at 5 per cent, on the unpaid 
balances : — Held : the rule laid down in Howe v. 
Lord Darlmoulhf 7 Ves. 137, as applied to this case, 
required the trustees not to convert the property, 
but to set a value upon it, & to give the tenant for 
life 4 per cent, on the value, <&: to invest the residue 
of the surplus income, paying the income of these 
investments to the tenant for life, &> appropriating 
the corpus to the remainderman. — Meyer v. 
8IMONSEN (1852), 5 De G. A 8m. 723 ; 21 U. J. Ch. 
678 ; 10 L. T. O. 8. 337 ; 64 E. R. 1310. 
Annotations : — Apld. Rc Llowellyu’a Trust (1861), 29 Beav. 
171. Folld. Brown v. Gellatly (1867), 2 Ch. App. 751. 
Apld. Rc Eaton, Dairies v. Eaton (1894), 70 L. T. 761 ; He 
IRcholson, Nioholaon v. Nioholson. [1895] W. N. 106 ; 
Wentworth v. Wentworth, 11900) A. 0. 163 ; Re Beech, 
Saint V. Beech. [1920] 1 Ch. 40 ; Re Evans’ Will Trusts, 
Pickering v. Evans, [1921] 2 Cli. 309. Refd. Thursby r. 
Thursby (1875), L. R. 19 Eq. 395 ; Re Chancellor, 
Chancellor ik Browm (1884), 26 Ch. D. 42 ; Re Woods, 
Gabomnl v. Woods, [1904] 2 Ch. 4 ; He Gllvor, Wilson v. 
Oliver. [1908] 2 Ch. 74. 

595. — — .] — Where a part of 

testator’s assets werf‘ so situated, tliat it could not 
be realised immediately without loss to the estate, 
& was producing 5 per cent., the tenant for life 
was held entitled, in the meanwhile, to 4 per cent, 
on the value . — lie Llewellyn’s ’Prusts (1861), 
29 Beav. 17J ; 54 E. R. 592. 

Annotations : — -Refd. Thursby y. Thursby (1875), L. R. 19 Eq. 
395 ; Porter v. Baddeloy (1877), 5 Ch. D. 512. 

596. .j —Testator directed his 

exors., to convert his personal estate wlicn in 
such manner as th(‘y should see lit, eSc gave them 
power to sail his ships for the benefit of the estate, 
till th(‘y could b(‘ satisfactorily sold, lie gave his 
residuary estate to tenants for life, with remainders 
over, & gave his e.xors. power to invest at their 
discretion, or allow to remain as then invested, 
all his funds in certain specified sliares <te securities. 
His ships gained considerable earnings after his 
death ; & ho had, at his decease*, large sums 

invested in such shares & securities, as ho had 
specified, largo sums invested in .shares A/ 
secuidtio.s of other descriptions, & not proper for 
the investment of trust moneys : — Held : the 
tenants for life were not entitled to the earnings 
of tlie sliips as income ; but they wore entitled to 
interest at 4 per cent, on the value of the ships 
from testator’s death. — Brown Gellatly 

(1867), 2 Oh. App. 751 ; 17 L. T. 13 L ; 15 W. R. 
1188, L. J. 

Annotations : —Apld. Cooper r. Laroche (1869), 38 L. J. Ch. 
591. Distd. Fisher o. Gilpin (1869), 38 L. J. Ch._230. 
Apld. AnderBori v. Read (1874), 22 W. R. 527. Bistd. 
Thursby v. Thursby (1875), L. R. 19 Eq. 395. Polld. 
Porter v. Baddeloy (1877), 5 Ch. D. 542. Distd. Jie 
J.oonard, Theobald v. King (1880), 43 L. T. 664 ; Re 
Chancellor, Chancellor v. Brown (1881), 26 Ch, D. 42 
Apld. Rc Nicholson, Nicholson v, Nicholson, [1895] W. N. 
106 ; Wentworth v. Wentworth, [1900] A. C. 163. Consd, 
Re Woods, Gabcllful v. Woods, [1904] 2 COi. 4. Refd. 
Lambert u. Lambert (1872), 27 L. T. 59 ; Lean v. Lean 
(1875), 32 L. T. 305 ; Gow v. Forster (1884), 26 Ch. D. 
672 ; Re Thomas, Wood v. d’homas, [1891 ] 3 Ch. 482 ; Re 
Crowthor. Mldgloy r. Crowthor (1895), 43 W. R. 571 ; He 
Ohaytor, Chaytor v. Horn, [1905] 1 Ch. 233 ; He Darnloy, 
Clifton V. Darnley, [1907] 1 Ch. 159 ; Re Oliver, Wilson y. 
Oliver, [19081 2 Ch. 74; He Beech, Halnt v. Beech, [1920] 

1 Ch. 40. Montd. Hlchons v. Hlchons (1876), 36 L. T. 8. 

597. — .] — H., by his will, gave his 

property to trustees upon trust, to convert, or in 
their discretion to retain present investments. 
The estate was administered by the ct., & acting 
on the chief clerk’s certificate, some of the invest- 
ments were retained, in particidar several shares 
in the West Middlesex Water Works, which were 
shown to have paid a liigh dividend, & also to 
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Sect, 9. — Objects of trusts : Sub-sect. 6, F. cfe G. ; 
sub-sects. 7 & 8, A. & B.] 

have increased in value since the death of testator. 
On a question as to the apportionment of the 
dividends on these shares between a tenant for 
life & remaindermen : — Held : the tenant for life 
was only entitled to interest at 4 per cent, per 
annum on the value of the shares at the death of 
testator. — Furley v . Hyder (1873), 42 L. J. Ch. 
020 . 

698. .1 — Testator gave the residue 

of his estate to his exors. upon trust to permit his 
wife to receive & take the rents, issues, profits 
& annual income thereof for her sole & separate 
use during her life, & after her death testator 
declared that the trustees of Ids will should hold 
all his residuary estate tuL the investments or income 
thereof in trust for his nephew absolutely. There 
was no trust for conversion & no investment 
clause. Part of the estate consisted of stqcks in 
a gas co. The question was raised whether the 
gas stock should be sold, & the procc'etls invested 
in New Consols ; whether testator’s widow was 
entitled to retain the whole of the income of 
testator’s estate which she had actually received 
& any accruing income of the gas stock : - Held : 
the tenant for life under a will could not take 
in specie the income of property which was of a 
perishable or wasting nature ; in order to give 
the wife the income of the property as it stood, 
you must find something equivalent to a specific 
gift ; there being no specific gift here, the rule in 
Meyer v. Simonsen^ No. 594, anie^ applied, & the 
trustees should be required not to conveit the 
stocks, but set a value upon them, & give the tenant 
for life 4 per cent, upon the value. — lie Faton, 
DAiNEsr. Eaton (1891), 70 L. T. 701 ; 10 T. L. II. 
694. 

Money deposited on compulsory purchase of 
leases & reversions.] — See Compulsory l^jRcirASE 
OP Land, Vol. XI., pp. 247, 248, Nos. 1104-1199. 

Interest on legacy.] —See Executors, Vol. 
XXIIL, pp. 405-415, Nos. 4754-4873. 

Income of settled residue.] — Sec Executors, 
\ ol. XXIIl., pp. 404, 465, Nos. 5358-5303. 

G. Adjustment of Burden and Losses between 
Capital a7id Inco7ne. 

See Settlements, Vol. XL., pp. 081-700, Nos. 
2172-2341. 

Fines &> expenses on renewal.] — See Landlord 
Ar Tenant, Vol. XXXI., pp. 84-87, Nos. 2278- 
2306. 

Rentcharges & annuities.] — See Hentcharges & 
Annuities, Vol. XXXIX., pp. 143-153, 158, 159, 
172-174, Nos. 373-457, 505-517, 025-039. 

.] — See Settlements, Vol. XL., pp. 693, 

694, Nos. 2289-2297. 


Sub-sect. 7. — Trust for Married Women. 

Effect of marriage on wife's property .] — See 

Husband & Wipe, Vol. XXVII., pp. 83-90. 

Disposition of property .] — See Husband & Wife, 
Vol. XXVII., pp. 101-175. 


Effect of divorce or separation on wife’s property.] 

— See Husband & Wife, Vol. XXVII., pp. 96-101. 


Sub-sect. 8. — Trusts for Creditors. 

A. In General. 

Compositions, schemes & deeds of arrangement.] — 

See Bankruptcy, Vol. V., pp. 1056-1194. 

699. Trust for benefit of nephew — Subject to 
payment of debts — Right to maintenance.] — 

Butler’s (op Woodhall) Case {eirea 1712), cited 
1 Vcs. Sen. 95 ; 27 E. R. 913, L. C. 

Annotations: — Apld. Hovel v. Watklnson (1748), 1 Vos. Sen. 

93. Refd. Havelock v. Havelock, lie Allan (1881), 17 

Ch. D. 807. 

600. Action by Incumbrancer — ^To establish rights 
— & declare priority — Parties.] — Where estates 
have been conveyed to trustees in trust for such 
of the creditors of the grantor as should execute 
the conveyance, & a bill is filed by an incumbrancer, 
some of whose securities are prior, & others, sub- 
sequent to the trust deed, praying that his rights 
& interests under his securities may be established, 
Ac the priorities of liimself Ac the other incum- 
brancers declared, all the creditors who have 
executed the conveyance, however numerous 
they may be, must be made parties to the suit. — 
Newton v . Egmont (Earl) (1832), 6 Sim. 130 ; 58 
E. R. 286. 

601. Creditors claiming against deed — Under 
mortgage security — Not permitted to take advan- 
tage of deed.] — Debtor executed a deed, by which, 
after reciting that ho was owner of the lease of his 
house of business, & of the fixtures Ac stock-in- 
trade Ac furniture, he purported to assign tho pro- 
perty to trustees, in trust for the benefit of 
creditors, parties to the deed ; Ac the deed con- 
tained a general release from the creditors of all 
claims against debtor. Certain creditors who had 
notice of the deed, Ac, after such notice, made use 
of a mtge. security, which had been previously 
given them by debtor in respect of a debt due at 
the time of the execution of the deed, were not 
permitted to take advantage of the deed, after 
having claimed in opposition to it by assert, ng 
their title as mtgees. in respect of a debt prior to 
the execution of tho trust deed. — P errett v . 
Latreille (1834), 3 L. J. Ch. 121. 

602. Term included in property — Whether 
trustees entitled to disclaim.] — Qu. : whether 
where a termor assigns his goods, estate Ac effects 
to trustees for the benefit of his creditors, whether 
tho trustees have the same option of accepting or 
rejecting the term, with assignees of a bkpt. ; Ac 
whether they can divest themselves of it without 
a formal disclaimer. But, although the assign- 
ment be sufficient to vest tho term in the trustees 
unless disclaimed, Ac they do not disclaim, 
assumpsit for use Ac occupation cannot be main- 
tained against them without proof that they have 
actually occupied. It is not sufficient for this 
purpose to prove that they i)laced persons 
temporarily upon the premises to take care of Ac 
sell goods which were part of the assigned property, 
Ac which were accordingly sold on tho premises ; 


PART I. SECT. 9, SUB-SECT. 7. 

a. Trnt^ts for protection of female 
henefinar^eft — In case of marriaue — 
Absolute enjoyment of property not to be 
interfered wUh by trusts longer than is 
necessary for protection of beneficiaries, ] 
— Re Jordan’s Trusts, [1903] 1 I. H. 
119.— IR. 

PART I. SECT. 9, SUB-SECT. 8.— A. 

b. Charge of debts by testator.] — 
When particnlar property Is given upon 


trust to pay a particular debt or debts 
the trustee has a new duty — not tho 
ordinary duty of an exor. pay debts 
generally out of property generally, 
but a duty to apply a particular pro- 
perty to secure a particular debt ; & 
there Is a trust within the meaning of 
Limitation Act, s. 10 . — Anund Move 
Dari v . Gmsn Chundkr Myti (1881), 
I. L. R. 7 Calc. 772 ; 9 C. L. R. 327.— 
IND. 

0 . What debts included in trust.] — 


A. being Indebted, by debts which did 
not affect Ills real estates, conveyed by 
deed poll real estates, upon trust, to raise 
money “ for the purpose of paying 
all debts due by him to any person 
whatsoever, & which then affected his 
sold estates thereby conveyed.” A. 
was then Indebted upon bonds, with 
warrants, etc. ; but no judgments 
had been entered : — Held : tho trust 
included his bond debts, but not those 
ol simple contract. — D ouglass v. 
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& that, imder a mistake of the law, they paid rent 
to the landlord for the half year in which the 
assignment took place. — How v. Kennett (1835). 
3 Ad. & El. 059 ; 1 Har. & W. 391 ; 5 Nev. & 
M. IC. B. 1 ; 4 L. J. K. B. 220 ; 111 E. R. 664. 

Consd. Lowe v. Koss (1850), 6 Exob. 653 ; 

h ® ^2. Refd. rrlohard 

t). Timothy (1866), 14 L. T. 443. 

603. Policy of insurance— AppUcatlon of fund to 
maintain.] — Lucena v, Rarkes (1819), 13 L. T. 
O. S. 41. 


604. Action to set aside deed — Parties — Creditors 
executing deed.] — By a deed between A. of the 
lirst part, B. « C., stated to be creditors of A., 
of the second part, & the creditors of A. who should 
execute the deed, of the third part, A. assigned his 
property to B. & C., on trust to pay H. a sum 
of money in respect of a lien on some of the 
property, & to divide the residue among the 
creditors. B. never executed the deed, & his 
exors. filed a bill to set it aside. The bill alleged 
that B. had died directly after the date of the 
deed, that C. was a bkpt., that H. had not any 
lien, & had acted improperly in the matter, & that 
it was the interest of the creditors who had executed 
the deed that it should be set aside. The only 
defts. were C., his assignees, & H. ; — Held : one 
or more of the creditors who had executed the deed 
were necessary parties to the suit. — Gore v. 
Harris (1850), 20 L. J. Ch. 74 ; 17 L. T. O. 8. 
23 ; 15 Jut. 761. 

Payment of Income tax.] — See Income Tax, Vol. 
XXVIII., p. 70, Nos. 370, 371. 

Right of trustees to plead Statute of Limitations.] 
— See Limitation op Actions, Vol. XXXII., pp. 
508, 509, Nos. 1678-1686. 


B. Application of Fund, 

Rights of creditors generally, see Bankruptcy, 
Vol. V., pp. 1110-1174. 

605. For what sum claim admitted — Subsequent 
debts — ^Trustees appointed to pay sum raised.] — 

A term in trust to raise any sum not exceeding 
the £1,500 for payment of debts, ho should owe 
at his death, & after borrows £1,000, & appoints 
trustees to pay that £1,000, & dies indebted to 
several others, yet the £1,000 to take place accord- 
ing to the appointment, & not to be divided 
anjongst all creditors. — Seymour v, Fotuerby 
(1691), Free. Ch. 44 ; 24 E. R. 23. 

606. — — Debt barred by Statute of Limitations.] 
— Qu. : where a trust is created for payment of 
debts, whether it lets in debts barred above statute. 
— OuGiiTERLONEY V, Powis (Earl) (1754), Amb 
23] ; 27 E. R. 153. 

Annotation : — Consd. Burke v. Jones (1813), 2 Ves. & B. 275. 

607. Bond debt — ^Not beyond penalty.] — 

A person conveyed estates to trustees upon trust 
to sell & apply the produce of sale in discharging 
all his bond debts, together with the interest then 
due, & to grow due for same, to the day of pay- 
ment. A bond creditor claiming under this deed 

V W ^ 


amount of the penalty of the bond. — Hughes v, 
Wynne (1832), 1 My. & K. 20 ; 2 L. J. Ch. 28 ; 39 
E. R. 688. 

Aniwtationa : — Apld. Clowos v. Waters (1852), 21 L. J. Cb. 
840. Refd. Matthews v. Keblo (1807), L. K. 4 Eq. 467. 

608. .] — Bond creditors are only 

3ntitled to prove for the amoimt of the penalties 
in their bonds. — (J lowes v. Waters (1852), 21 
L. J. Ch. 840 ; 10 Jur. 632 ; sub nom. Coles v. 
Waters, 19 L. T. 0. S. 371. 

.] — See, further. Bankruptcy, Vol. V., pp. 

1134, 1135, Nos. 9213-9216. 

609. Priorities — Bonds — Simple contract debts.] 
— Woolstoncroft V, Long (1063), Freem. Ch. 
175 ; 2 Eq. Cas. Abr. 468 ; 22 E. R. 1141 ; sub 
nom, WoLESTONCROFT V. Long, 1 Cas. in Oh. 
32; sub nom. Wollstencrofi v. Long, 3 Rep. 
Ch. 12. 

610. .] — A trust term is raised 

pay all debts equally, & the party dies indebted 

by bond & simple contract ; the bond creditors 
may be paid part of their debts out of the personal 
estate, <& shall nevertheless come in upon the trust 
term for the remainder, equally with the simple 
contract debts. — C ar v. Burlington (Countess) 
(1713), 1 P. Wms. 228 ; 2 Eq. Cas. Abr. 629 ; 24 
E. R. 364, L. C. 

^wnotofions.*— Dbtd. Lloyd v. Williams (1740). 2 Atk. 108. 

1 ajiprehcnd the reporter [1 228J has boeu 

deceived (LoRi> HAinmicKK, C.). Consd. Barwell v. 
Porker (1751), 2 Vcs. Son. 363 ; Bath v. Bradford (1754), 

2 Vos. Sou. 587. 

611. .] — A debtor conveyed real 

& personal estate to a trustee for sale, with a 
declaration that the proceeds of the sale should be 
applied by the tinisteo in satisfaction & discharge 
of the several debts & sums of money mentioned 
in the schedule to the conveyance, “ &; now 
remaining justly due & owing” by debtor to the 
persons named in the schedule “ according to the 
priority, nature & specialty of such debts 
respectively ” : — Held : upon the construction 
of the whole instrument a bond debt mentioned in 
the schedule, with interest, the principal & 
interest not exceeding the pcmally of the bond, was 
payable in priority to a simple contract debt 
mentioned in tlie scliedule. — Passingham v. 8elby 
(1846), 2 Coll. 405 ; 63 E. R. 791. 

612. Mortgage — Unsecured debts.] — 

Povye’s Case (1680), Freem. Ch. 51 ; 2 Eq. Cas. 
Abr. 256 ; 22 E. R. 1052. 

613. Right to Interest — Simple contract debts.] — 

A debt by simple contract does not carry interest 
in its nature, nor will this ct. direct it to be paid 
(Lord Hardwicke, C.). — Lloyd v. Williams 
( 1741), 2 Atk. 108; Barn. Ch. 224; 26 E. R. 

468, L. C. 

Annotations : — Mentd. lie Yatos, Throckmorton v. Pike 
(1907), 96 L. T. 758 ; He Walford, Konyon v. Wal* 
ford, [1912] 1 Ch. 219. 

614. .] — (1) Under a trust term, by 

deed, to pay debts & legacies : — Held : simple 
contract debts did not carry interest. 

(2) Contra, however, if by any deed in the nature 


Almcn (1842), 2 Dr. & Wax. 213; 1 
Con. & Law. 367.— IR. 

Bequest of a leoacy.] — A, being 
seiBed of certain estate, deviaed them 
^ In trust for the “ payment 

* dUcharrc of the debts of his father ” ; 

Ilela : this was a bequest of a legacy, 
« WM not a trust for the benefit of the 
creators whose debts were subsisting 
at the period of the death of the father. 
—Can r. O’Connor (1861), 18 L. T. 
D. S. 11, — IR. 

part I. SECT. 9, BUB-SECT. 8.— B. 

Pricnritie8,]—Truatoe Act, R. S. O. 
1914, 0 . 121, s. 63 (1), abolished all 


priority among creditors In tho ad- 
ministration of the estates of deceased 
persons ; & any Hen derived from an 
execution against tho exor. of deceased 
placed In the hands of a sherifl, gives 
tlio execution creditors no priority over 
tho other creditors. Tho assets of 
deceased become, in tho hands of his 
representative, a trust for tho benefit 
of tho creditors ; & this trust has, by 
virtue of that sect., priority over & 
prevails against any execution . — Re 

WILLIAMSON, PfiNNKLL V. McCU’rCHBON 
(1917), 9 O. L. 11. 413 ; 12 O. W. N. 
164, 202 ; 36 D. L. R. 783.— CAN. 
f. .] — A., seised in fee of lauds, 


& possessed of a chattel lease, executed a 
sottlemont convoying both denomina- 
tions to trustees, subloct to a trust 
term of 500 yeaxs, to enable the trustees 
to raise £7,000, to pay debts mentioned 
in a schedule, & referred to as ohargea 
affecting the estates, & to which A. was 
liable, some being simple contract, 
others judgment debts : — Held : the 
creditors were entitled In equal priority 
with the party beneficially interested 
in the surplus of the property after the 
debts were paid, & the person claiming 
imder the settlement could not dlsplaioe 
them. — Gukenk v . Storey (1850), 
2 Ir. Jur. 1.— IR. 
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Seel. 9 . — Objects of irusia : Sub-sect. 8, B. cfc 0. 

Sect. 10; Sub-sect, l.j 

of a specially, from whence an inioniion can be 
inferred, as if the debts be ann(^xod by way of 
schedule.^ — ^Barwell v. Parker (1751 ), 2 Vcs. Sen. 
363 ; 28 E. R. 233, L. O. 

Annotations : — As to (2) Refd. Poarce v. Slocombe (1838), 

3 Y. & C. Ex. 84. Generally, Mentd. Blair v. Bromley 

(1847), 2 Pli. 354 ; lie Gorman Mlnlnt? Co., Ex p. Chippen- 
dale (1854). 4 De a. M. & G. 19 ; Moore v. Knight (1890), 

63 L. T. 831. 

615. .] — Money raised by deed upon 

land, At invested in the name of a tnistee, to pay 
debts, the residue to the use of the trustee : the 
simple contract debts are not changed in their 
nature, Ac therefore shall not bear interest. But if 
creditors had filed bills, <fe obtained separate 
reports, from that time their debts would have 
carried intere.st. — Shirley v. Pj-jrrers (Earl) 
(1779), 1 Bro. C. C. 41 ; 28 E. K. 973, L. 0. 
Annotation .‘-“Refd. Ewart u. Ewart (1853), 1 Eq. Bop. 636. 

616. .] —Hamilton v. Houghton, No. 

034, post. 

617. Specialty debts.] — Harwell 

Parker, No. 614, ante. 

618. — Direction to pay Interest on certain 
debts — Priority of Interest over other debts.] — 

A. by indenture assigned certain rents to which 
lie was entitled for life to a trustee, upon several 
successive trusts, for the benefit of certain of A.’s 
creditors who wore j)arties to the deed, Ac, subject 
thereto upon trust, to pay the surjdus to A. By 
the t/erms of the deed, the trustee was directed to 
I)ay to some of the creditors their debts, Ac to others 
their debts with interest : — Held : the latter 
creditors had a priority over the former in regard 
to interest, although the former might be entitled 
to int/crest as against the surplus of the estate. — 
Jenkins v. Perry (1838), 3 Y. & C. Ex. 178. 

619. Trust to raise fund to satisfy mortgages— 
Voluntary settlement mortgagees cestuis que trust.] 
— By a voluntary 8(‘ttlement certain freehold 
estates were sefth'd, subject to the mlges. sub- 
sisting f hereon, to tlie use of the s('Ulor for life, 
with remainder to the use of trustc'cs for five 
hundred years, subject thereto in strict settle- 
ment ; & the trusts of the term were declared to be 
that the trustees should during the period of twenty- 
one years from the death of the settlor receive out/ 
of the rents of the estate the annual sum of £1,000 
& accumulate it at compound interest, &; should 
at the exi)iration of that period, or from time to 
time during that period as they might think fit, 
apply the accumulated fund in satisfaction of the 
mtgos. then charged on the e.state, &, should 
pay the surplus of the rents to the person entitled 
to the immediate reversion of the estate. Seven 
years after the death of the settlor the first tenant 
in tail in possession barred the entail & accjuired 
the fee simple subject to the mtges. ; & he then 
claimed the right to stop the accumulation A^ to 
receive the accmnulated fund & the whole future 
rents of the estate : — lleld : the mtgees. were 
cestuis que trust under the deed equally witli the 
owner of the estate, Ac he could not stop the 
accumulations or receive the accumulated fund 
without their consent . — Be Fitzgerald’s Settle- 
ment, Fitzgerald v. White (1887), 37 Ch. D. 18 ; 
57 L. J. Ch. 694 ; 67 L. T. 706 ; 30 W. K. 385, 
0. A. 

Annotations; — ColUld. Frewen r. Law Life Assce. Soc., 

[1896] 2 Ch. 611 ; Prlostloy v. Ellis. [1897] 1 Ch. 489. 

C. Enforcement. 

See II. 8. O., Ord. 16, rr. 32-47. 

620. Exercise of Jurisdiction — Distinguished from 
enforcement of other trusts.] — The distinction 


between the exercise of the jurisdiction of the ct. 
in cases of trusts for the benefit of particular 
persons & the cases for trusts for creditors is, that 
in the latter cases the ct. will examine into the 
circumstances under which the deed was executed, 
& carry on its investigation into what may have 
subsequently occurred. — Smith v. Hurst U852), 
10 Hare, 30 ; 22 L. J. Ch. 289 ; 20 L. T. O. 8. 303 ; 
17 Jur. 30 ; 68 E. R. 826. 

Annotations : — Consd. New, France & Garrard’s Trustee v. 

Hunting, [1897] 2 Q. B. 19. Mentd. Neale v. Day (1858), 

32 L. T. O. S. 143 ; Coventry v. Gladstone (No. 2) (1868), 

37 L. J. Ch. 492 ; Re Cowbrldge Ry. (1868), L. R. 5 Eq. 

413. 

621. Parties to action for enforcement — One or 
I more creditors on behalf of all — Deed executed 

by all creditors — Creditors numerous.] — ^A bill to 
carry tlie trusts of a creditor’s deed into execution 
may be filed on behalf of all the creditors by one of 
them only, where they all executed the deed but 
were very numerous. — Weld v. Bonham (1824), 
2 Sim. & St. 91 ; 2 L. J. O. S. Ch. 193 ; 67 E. R. 
280. 

622. Must have common interest.] — 

Bill to enforce the trusts of a creditor’s deed con- 
taining an ultimate trust for debtors, must, in 
order to avoid tlie necessity of making debtors 
pfirties, contain a distinct allegation, as to the 
amount of fund to be distributed, & that there 
will be no surplus. If it pray for the administra- 
tion of the whole estate without making debtors 
parties it will be demurrable. 

Bill by a credit/or on behalf of himself & all 
others, parti(‘s to a trust deed, must show that 
they have all a common interest ; therefore it 
cannot be brought to enforce an equity for pay- 
ment of a larger amount of debt than that for 
which pltf. has signed, or to rescind a sale, however 
inequitable, which has been sanctioned by a great 
body of the creditors. — ^Bedford v. Gates (1840), 
4 Y. At C. Ex. 21 ; 4 Jur. 1201 ; 160 E. R. 903. 

623. .] — Where property was conveyed 

to four tnistees for such of the creditors of a firm 
as should execute the deed, At twenty-six creditors, 
including the four trustees, executed the deed, a 
suit instituted seventeen years afterwards, by some 
of the creditors, on behalf of themselves Ac the 
others, was sustained against the trustees, they 
objecting that it was defective for want of the 
other creditors as parties. 

In a suit by some of many creditors, on behalf 
of themselves Ac the others, for an account of 
property which had been vested in defts., the 
trustees, for the benefit of such creditors, Ac one 
of the trustees died after answer, the other trustees 
are not necessary parties to the bill of revivor, 
or revivor Ac supplement, against the representa- 
tives of deceased trustee. — Bateman v. Margerison 
(1848), 6 Hare, 496 ; 67 E. R. 1260. 

^nno/a<ion ;~Refd. Knight v. Cawthron (1847), 1 De G. & 

Sm. 714. 

See, now, R. 8. C., Ord. 16, r. 9. 

624. Scheduled creditors — Who have 

executed deed.] — A debtor conveyed certain of his 
estates to trustees, in trust to raise a fund for 
payment of his creditors named in a schedule, Afc 
raise an annual sum for his own benefit. Several 
of the creditors executed the conveyance ; but the 
trustees ^d not sell the estates, the creditors 
having received sums in or towards satisfaction of 
their debts out of other estates conveyed by debtor 
upon the same trusts. A jud^ent creditor, 
whose name was not mentioned in the schedule, 
filed his bill against the trustees of the first-men- 
tioned estates, Ac debtor stating as above, Ac that the 
trustees had entered into the receipt of the rents 
of those estates, the value of which greatly exceeded 
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the scheduled debts, & praying that his debt might 
be raised & paid out of such parts of those estates 
as should not be sold for payment of the scheduled 
debts, & that an accoimt might be taken of the 
receipts & payments of the trustees, & for a 
receiver & an injunction to restrain the trustees 
from paying any part of the rents or produce of 
the estates to debtor. The trustees demurred, 
because the scheduled creditors who had executed 
the conveyance were not pai-ties to the bill. 
Pemiirrer allowed. — Cocker v, Egmont (Lord) 
(1833), 6 Sim. 311 ; 58 E. li. 610. 

625. Who have not executed deed.] — 

To a bill filed for carrying the trusts of a creditor’s 
deed into execution, the scheduled creditors, who 
have not executed the deed, need not be parties. — 
Prosser v. Edmonds (1835), 1 Y. & C. Ex. 481 ; 
160 E. R. 196. 

Annotations : — Reid. Bruty v. Edmimdson (1915), 113 L. T. 
1197. Mentd. Wilson v. Short (1848), 0 Hare, 306; 
Cook V. Field (1850), 15 Q. B. 400 ; Cockell v. 'Paylor, 
Collett V. Preston, Preston v. Collett (1852), 15 Beav. 103 ; 
Iladclifle v. Anderson (I860), K. B. & E. 819 ; Dickinson 
r. Burrell, Stourton v. Burrell (1860), L. 11. 1 Eq. 337 ; 
Bradlaugh v. Newdigate (1883), 11 Q. B. D. 1 ; Alabaster 
V. Harness, [1895] 1 Q. B. 339 ; Dawson v. G. N. & City 
By., [1005] 1 K. B. 260 ; Fitzroy v. Cave, [1905] 2 K. B. 
364 ; British Cash & Parcel Conveyors v. Lamson Store 
Service Co., [1908] 1 K. B. 1006 ; Defries v. IVBlne, [1913] 
1 Ch. 98 ; Oram v. Hutt, [1013] 1 Ch. 259 ; County Hotel 
& Wine Co. r. L. & N. W. By., [191 8] 2 K. B. 251 ; Nevilio 
V. London Express Newspaper, [1919] A. C. 368 ; Ellis v. 
Torrington, [1920] 1 K. B. 399. 

626. .] — Q 00 DAI.L V, Wing (1843), 

1 L. T. O. S. 251. 

627. Debtor — Where ultimate trust for 

debtor.] — Bedford v. Gates, No. 622, ante. 

628. .] — Bateman v. Margerison, 

No. 623, ante. 

629. Personal representative of debtor.] — 

Bateman v. Margerison, No. 623, ante. 

630. Whether all trustees necessary parties.] 

— Parties to bill by creditors against trust(‘cs for 
sale. — Routh v. Kinder (1789), 3 Swan. 158; 
36 E. R. 810. 

631. Settlor.] — To a suit for the execution 

of a trust, created for the benefit of pltfs. & other 
specified creditors, against the trustees, the fund 
having been brought into ct., the person who 
created the trust, or his personal representative, is 
a necessary party. — Kimber v. Ens worth (1842), 
1 Hare, 293 ; 11 L. J. Ch. 151 ; 6 Jur. 165 ; 06 
E. R. 1043. 

632. — r— Action by trustees — Cestuls que trust 
not necessary parties.] — In a suit by the trustees of 
a composition deed to compel the assignor to per- 
fect the transfer of a portion of the trust property 
the cestuis que trust are not necessary parties, but 
a purchaser to whom the trustees had contracted 


to sell the property in question is a necessary 
party. —Alexander v. Cana (1847), 1 De G. & 
Sm. 415 ; 63 E. R. 1129. 

633 . Trust for creditors of incumbrancers — 

Provision excluding creditors from enforcing trust.] 
— Cosser V. Radford (1863), 1 De G. J. & Sm. 
585 ; 46 E. R. 232, L. JJ. 


Annotations : — ^Re!d. Johns v. James (1878), 8 Ch. D. 744 ; 
Jfc Parsons, Stockley v. Parsons (1890), 45 Ch. D. 61. 


634. Form of decree.] — (1) Where a trust is 
created by deed for the j^ayment of debts ; if a bill 
is filed by one of the creditors to enforce the 
payment of his debt ; that purx)ose can only be 
effected by the general execution of the trust. 
The decree ought to du’ect such execution & an 
inquiry as to all rlie debts owing & payable under 
the trust, & tliat they should be paid according 
to their iirioritios. 

(2) A decree for payment of the debt of one 
creditor, under a deed of trust, which provides for 
the payment of other creditors is erroneous. So 
if the bill, stating A. to have been the survivor of 
the trustees named in the deed, makes the heir 
of A. a party to the suit, as such supposed sur- 
vivor & that allegation proves to be false, the 
decree made upon such state of the pleadings is 
erroneous. 

(3) A debt by simple contract does not carry 
interest, because provision for its discharge is 
made by a deed of trust ; such a deed per se does 

I not import contract or trust for the payment of 
interest, especially where the creditors have not 
signed th(‘ deed, & no agreement is made to charge 
the land & discharge the person. — Hamilton v. 
Houghton (1820), 2 Bli. 109 ; 4 E. R. 200. 
Annotations : — Generally, Re!d. Bateman v. Margerison 

(1853), 16 Beav. 477. Mentd. Colclough v. Sterum (1821), 

3 Bli. 181 ; White v. Parnthor (1829), 1 Knapp, 179. 

635. Stay of proceedings — Decree for execution 
of trusts In Irish court.] — Trustees for creditors, 
after a decree for the execution of the trusts, 


restrained from i)rocoeding in a suit in the Ct. of 
Cl), in Ireland, having the same objects. — Harri- 
son V. Gurney (1821), 2 Jac. & W. 563 ; 37 E. R. 
743. 

Annotation : —-IReid. Corron Iron Co. v. Maolareii (1855), 5 
H. L. CaH. 410. 


Sect. 10.— CONSTRUCTION OF TRUSTS. 

Sub-sect. 1. — In General. 

636. According to intention of parties.] — The 
case is one of trust & not of legacy, & a trust is 
expounded according to the intent of the parties. — 
Pawlet (Lady) v. Pawlet (Lord) (1685), 2 Rep. 


part I. sect. 9. SUB-SECT. 8.— C. 

681 1. Parties to action for enforce- 
— Settlor .] — Frost v. Kerr (1874), 
2 Pug. 338.— CAN. 


X- Creditor .] — In a suit against 

a trustee to carry out the trusts of 
a deed for the benefit of creditors, a 
payment to pltf. was proved by the 
evidence of the trustee only. Although 
this was considered sufficient to dis- 
charge the estate from liability in 
respect of this sum, still he could not 
discharge himself from liability to 
PiW;— WlQUTMAN V. HELLIWKLL (1867), 
13 Gr. 330.— CAN. 


b. .] — Where a trust Is 

crated by deed for the payment of 
debts, if a bill Is filed by one of the 
^tutors to enforce the payment of his 
debt ; the purpose can only ho effected 
^ the general execution of the trust. — 
V. Hauohton (1829), 2 
BU. N. S. 169.— IR. 


/ 1 SjoT — *1 — Oldham v, Wilkins 

(1838). 1 I. Eq. R. 69.— IR. 


l. ' .] — By an agreement be- 

tween A. of the one part & B. 6c C. of 
the other part. It was provided that in 
consideration of the oonvoyanoe by 
A. to B. 6r O. of his estate, they should 
pay his debts. A. made the conveyance 
& B. & C. paid certain debts. In an 
action by D., a creditor of A. prior to 
the conveyance to B. & C., elalming 
payment from B. 6c C. of the debt 
originally due by A. : — Held : a trust 
was created which was enforceable by 
D.— Jerrett V. Jeruett (1906), 9 
Nfld. L. K. 177.— NFLD. 

m. Of joint partner — 

Right to claim against partnership 
estate.] — Heaton v. 1’rowse (1856), 4 
Nfld. LB. 112.— NFLD. 

PART I. SECT. 10, SUB-SECT. 1. 

636 i. According to intention of 
parties.] — By the use of no form of 
words can a trust be created contrary 
to the real Intention of the persons 
alleged to have created It. — S tamp 


DuTiEa CoMR. (Queensland) v. 
JoLLiFPE (1920), 28 C. L. B. 178. — 
A US. 

636 ii. .] — Whore strict convey- 

ancing language with a definite legal 
meaning Is used in a deed creating a 
trust of an equitable estate, a ct. of 
equity must give effect to that meaning 
notwithstanding that a contrary inten- 
tion Is apparent from reading the deed 
as a whole. — Sexton v. Horton, 
[1926] Angus L. B. 373.— A US. 

636 iil. .] — McKenzie v. Mc- 
Kenzie, [1925] 1 U. L. B. 373 ; 50 

O. L. B. 24 7.— CAN. 


636 iv. .] — Plunkett v. Mans- 

field (1845), 2 Jo. & Lat. 344. — IR. 

636 v. ,]—Re Batlby’s Estate 

Ex p. O’Connell (1863), 16 I Ch. R. 
215 ; 16 Ir. Jur. 398.— IR. 


686 vi. .] — Kkooh V. M'Qratt 

(1880), 6 L. R. Ir. 478.— IR. 

683 vii. .] — Re CROSS'S TRUSTS. 

Cross v. Cross, [1915] 1 1. R. 304.— IR. 
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Trusts and Trustees, 


Sect. 10 . — Conatruciicm of trusts ; Suh-aecta. 1 & 2.] 

Ch. 286 ; 1 Eq. Cas. Abr. 267 ; 1 Vern. 321 ; 21 
E. R. 680 ; ajjd.f 14 Lords Journals, 87, H. L. ; 
Bvh nom. Paulett’s (Lord) Case, Freem. Ch. 93 ; 
8uh nom. Pawlet’s Case, 2 Vent. 366. 

Annotations: — Refd. Rivers v. Derby (1688), 2 Vern. 72; 
Harrison v. Buckle (1719), 1 Sfra. 238 ; Harvey r. Aston 
(1737), 1 Atk. 361 ; Hall r. Terry (1738), 1 Atk. 602 ; 
Prowse V. Abingdon (1738), West temp. Hard. 312 ; 
Lowtherv. Condon (1741), 2 Atk. 130 ; Nlcholls v. Judson 
(1742), 2 Atk. 300 ; A.-G. v. Milner (1744), 3 Atk. 112; 
Sherman V. Collins (1745), 3 Atk. 319 ; Godwin v. Munday 
(1779), 1 Bro. C. C. 191 ; Remnant v. Hood (18G0), 1 L. T. 
423 ; Davies v. Hugmoiiln (1863), 1 Hem. & M. 730 ; 
Bollalrs v. Bellalrs (1874), L. K. 18 Eq. 610 ; Henty v. 
Wrey(1882),21 Ch. D. 332. Mentd. Smith v. Smith (1688), 
2 Vern. 92 ; Yates v. Phettiplnco (1700), 2 Vern. 416 ; 
King V. Withers (1735), Cas. temp. Talb. 117 ; Whaley v. 
Cox (1737), 2 Eq. Cas. Abr. 549 ; Hutchins i:. Foy (1740), 
2 Com. 716 ; Hodgson v. Rawson (1747), I Ves. Sen. 44 ; 
Tunstall v. Brachen (1753), Amb. 167 ; Manning v. 
Herbert (1769), Amb. 575. 

637. If not inconsistent with rules of law & 

equity.] — (1) J. devised his real estate to trustees 
& their heirs, to the use of tlicm 6c their heirs, 
upon severs 1 trusts thereinafter mentioned. Those 
words are declaratory of his intention, that the 
legal estate so given, should be used to support all 
these trusts & limitations after declared, part, of 
which were to the after-born sons of J. II., & the 
ct. made such a construction as supported the 
intention, being of opinion it was not inconsistent 
with the rules of law & equity. 

(2) Cts. of equity have given the same power to 
ceetui gite trusts as to alienation, as if it was an 
use executed. — Hopkins v. Hopkins (1739), 1 
Atk. 581 ; West temp. Hard. 606 ; 20 E. R. 365, 
L. C. 

Annotations: — As in (1) Refd. Morricc v. Laugham (1840), 
1 1 Sim. 260 ; Lyddon v. Ellison (1854), 21 L. T. O. S. 123. 
Oenerally, Refd. Gibson v. Montfort (175(0, 1 Vos. Sen. 
485 ; Portsmouth v. Effingham (1750), 1 Ves. Son. 430 ; 
Shorrard v. Harborough (1753), Amb. 105 ; Gale r. Gale 
(1789), 2 Cox, Kq. Cas. 136 ; Vincent v. Stansfold, Habcrg- 
ham V. Vincent (1793), 4 Bro. C. C. 353 ; Thellusson v. 
Woodford (1798), 4 Vos. 227 ; Stanley v. Stanley (1809), 
16 Ves. 491 ; Cholmondeley v. Clinton (1821), 4 Bli. 1 ; 
Doe d. Harris v. Howell (1830), 8 L. J. O. S. K. B. 123 ; 
Boctlve V. Hodgson (1864), 10 H. L. C'as. 656 ; lie Finch, 
Abblss V. Burney (1881), 17 Ch. D. 21 1 ; Re Scott. Scott u. 
Scott, [1911] 2 Ch. 374 ; Re WUHh, (JroBsman v. Klrkaldy, 
11917] 1 Ch. 365 ; Re Couyngham, Couyngham v. Conyng- 
ham, [1921] 1 Ch. 491. Mentd Doe d. Morris v. Under- 
down (1741), Wllles, 293 ; Robinson v. Robinson (1751), 

2 Ves. Sen. 225 ; Doe v. Fonnoroau (1780), 2 Doug. K. B. 
487 ; Hodgson v. Ambrose (1780), 1 Doug. K. B. 337 ; 
Church V. Mundy (1808), 15 Ves. 396 ; Tregonwell v, 
Sydenham (1815), .3 Dow, 194 ; Vanderplank v. King 
(1843), 3 Haro, 1 ; East v. Twyford (1853), 4 H. L. Cas. 
517 ; Lambarder. Peach (1859), 4 Drew. 553 ; D’Eyncourt 
V. Gregory (1864), 34 Beav. 36 ; Edgeworth v. Edgeworth 
(1869), 17 VV. U. 714; Thellusson v. Llddard, [1900] 2 
Ch. 635 ; Re Mortimer, Gray v. Gray (1905), 71 L. J. Ch. 
745. 

638. If not against public policy.] — (1) The 

intention of a person creating a trust chiefly governs 
where not against good policy. 

(2) An use & a trust may essentially be looked 
upon as two names for the same thing (IjOrd 
Mansfield, C.J.). 

(3) There can be no trust where there is not a 
legal estate created co-extensivo with it (Clarke, 

LR.). 

(4) Wlien once a trust became the object of 


equity, the same governing principles were 
observed in trusts as before in uses. 

The analogy between uses & trusts must be 
confined to those cases where they are considered 
as distinct from the legal estates ; in other cases 
they both fall within the rules of law. — ^Burgess v. 
Wheate, A.-G. V. Wheate (1759), 1 Eden, 177 ; 
1 Wm. Bl. 123 ; 28 E. R. 652. 

Annotations : — Oenerally, Refd. Dolder v. Bank of England 
(1805), 10 Ves. 352 ; Cholmondeley v. Clinton (1820), 2 
.Tac. & W. 1 ; Doe d. Shelley v. Edlln (1836), 4 Ad. & El. 
682 ; Taylor v. Haygarth (1844), 14 Sim. 8 ; Onslow v. 
Wallis (1^49), 1 Mac. & G. 506 ; Cox v. Parker (1856), 25 
L. J. Ch. 873 ; Barrow v. Wadkln (1857), 24 Beav. 1 ; 
Brookman v. Smith (1871), L. R. 6 Exch. 291. Mentd. 
Middleton v. Spicer (1780), 1 Bro. C. C. 201 ; Barclay 
Russell (1797), 3 Vos. 424 ; Craufurd v. Hunter (1798), 
8 Term Itep. 13 ; WilUams v. Lonsdale (1798), 3 Ves. 762 ; 
Mackreth v. Symmons (1808), 15 Vos. 329 ; Gordon v. 
Gordon (1821), 3 Swan. 400; Langley v. Sneyd (1822), 
1 L. J. O. S. Ch. 14 ; A.-G. v. Leeds (1833), 2 My. & K. 
343 ; Downe v. Morris (1844), 3 Hare, 394 ; Davall v. Now 
River Co. (184 9), 3 l)e G. & Sm. 394 ; Beale v. Symonds 
(1853), 16 Beav. 406 ; Wythes v. Lee (1855), 3 Drew. 396 ; 
Haywood v. Cope (1858), 25 Beav. 140 ; MasuUpatam v. 
Cavaly Vonrata Nurrainapah (1861), 8 Moo. Ind. App. 
529; Sweeting v. Sweeting (1863), 3 New Rep. 2iu ; 
Delaehcrois v. Delacherois (1864), 4 New Rep. 501 ; Re 
Gosmaii (1880), 15 Ch. D. 67 ; Re Van Hogan, Sperling v. 
Kochfort (1880), 16 Ch. D. 18 ; Bradlaugh v. Clarke (1883), 
8 App. Cas. 354 ; Gallard v. Hawkins (1884), 27 Ch. D. 
208 ; Re Bond, Panes v. A.-G. (1900), 82 L. T. G12 ; 
Talbot V. Jevors, [1917] 2 Ch. 363. 

639. .] — Austen v. Taylor, No. 534, ante. 

640. Expressed or implied.] — Standing v. 

Bowring, No. 862, post. 

641. .] — By a settlement dated Dec. 14, 

1852, S. appointed lands after her death to the 
use of trustees, them heii'S & assigns, upon trust 
that the trustees should secure the rents, & after 
payment of outgoings apply the residue to the 
maintenance of A. during her minority 6c after her 
attainment of the age of twenty-one to permit her 
to use & occupy the premises 6c secure the rents 
thereof during her life for her separate use & after 
the death of A. to the use of the cliildren of A. for 
such interest or shares as she should by deed 
appoint, 6c in default of appointment to the use of 
the children of A. as tenants in tail in equal shares 
witli cross-remainders between them, & in default 
of such issue to the use of ceHain other persons. 
By deed poll dated Dec. 3, 1896, A. appointed that 
the trustees of the settlement sliould from & after 
her death stand possessed “ of the trust funds & 
property ” in trust for her four sons “ in equal 
shares,” without proper words of limitation. The 
settlement consisted of lands & money, then 
invested in stocks, upon trust for purchase of land. 
A question having arisen as to whether the appoint- 
ment passed the fee simple or only the life interest 
to the four sons : — Held : words of limitation were 
not absolutely indispensable in grants of an 
equitable fee simple, because the estate granted 
depends upon the intention as expressed in the 
whole deed, & in this case the fee simple in the 
realty passed because it was unlikely that the 
appointer intended to grant the absolute interests 
in the stocks & only the life interest in the realty. — 
Re Nutt’s Settlement, McLaughlin v. Mc- 
Laughlin, [1915] 2 Ch. 431 ; 84 L. J. Ch. 877 ; 
113 L. T. 914 ; 59 Sol. Jo. 717. 


636 viii. .] — Maclean & Graham 

V . Smith & Mackintosh, [1927] N. I. 

109.— IR. 

686 Ix. .] — Brotchik V. Stewart 

(1869), 7 Moeph. (CT. of SesB.) 1031 ; 
41 So. Jut. 683.— SCOT. 

686 X. .] — Barr’s Trustees v. 

Barr’b Trustees (1891), 18 R. (Ct. of 
Bess.) 541 ; 28 So. L. R. 387.— SCOT. 

686 xi. .]— M'Call’s Trustees v. 

Murray (1901), 3 F. (Ct. of Sess.) 380 ; 
38 So. L. R. 292 ; 8 S. L. T. 299.— SOOT. 


636 xli. .1 — Re Strauss (1894), 

11 8. C. 206.— S. AF. 

636x111. .] — 1)K Jager V. Dk 

.Taoeu’s Estate, (1907), 25 S. O. 703 ; 
18 C. T. R. 811 ; (1909), 3 Buoh. A. C. 
347.— S. AF. 

686 xiv. .] — Samaradiwakara r. 

DeSaram, [1911] App. D. 405. — S.AF, 
636 XV. .] — Testator bequeath- 

ing landed property to his onildron 
stipulated that the property should 
remain from goneratiou to generation 


as a perpetual inheritance for the heirs 
of such property : — Held : as there was 
no restriction against alienation 8c no 
clear expression of Intention to create 
a fidei commissum, no fidei commisaum 
had been created. — Schoeman, v. 
Registrar op Deeds, [1918] T. P. D. 
11.— S. AF. 


■ Express or implied .] — 
«. DEVONSHmE (Duke) 
, 23 R. (Ct. of Sessd (H. t.) 32 ; 
’ ‘ L. T. 12.— SOOT. 


33 Sc. L. R. 628 ; 4 S. L. 
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642. By same rules as legal estate.] — Trusts & i 
legal estates are to bo governed by the same rules, 
is a maxim which has obtained universally ; it is 
BO in the rules of descent, as in Gavelkind & 
Borough English lands, there is a poasessio fratria 
of a trust, as well as of a legal estate ; the like rules 
in limitations, «fc also of barring entails of trusts, 
as of legal estates. . . . There is no exception out 
of this general rule, nor indeed is there any reason 
there should ; & it would be impossible to fix the 
boundaries, & show how far, & no further, it ought 
to go (Jekyll, M.R.). — Banks v. Sutton (1732), 

2 r. Wins. 700 ; 24 E. R. 922. 

Annotations : — Consd. Buchanan v. Harrison (1861), 1 John. 

A: II. 602. Refd. Burpress v. Wheato, A.-G. r. Wheato 

(1759), 1 Eden, 177 ; Oholinondeley v. Clinton (1820), 2 

.Tac. & W. 1. Mentd. Godwin v. Winsmore (1742), 2 

Atk. 525 ; Curtis v. Curtis, Day v. Leman (1789), 2 Bro. 

r. C. (520 ; Smith v. Adams (1854), 5 Do G. M. & G. 712 ; 

Mock V. Chamberlain (1881), 8 Q. B. D. 31. 

643. .] — Glenokchy (Lord) v, Bosville, 

No. 531, ante. 

644. .]— Stanley v. Lennard, No. 533, 

ante. 

645. .] — The same construction ought to 

be put upon words of limitation in cases of trusts & 
of legal estates, except where the limitations are 
imiierfect, & something is left to be done by the 
trustees. — Wright v. Pearson (1758), 1 Eden, 
119 ; Amh. 358 ; 2 Keny. 361 ; 28 E. R. 629. 
Annotations onsd. Groon; — Cwood v. Verdon (1854), 1 K. & J. 

74. Refd. lOng v^Burchell (1759),^ 1 Eden, 424 Jones^v. 


646. .] — Burgess v. Wheate, A.-G. v. 

Wubate, No. 638, ante. 

647. .] — ^An equitable limitation, by way of 

trust executed, now has the same construction as a 
legal limitation. — lie Whiston’s Settleivient, 
TjOvatt V. Williamson, [1894] 1 Ch. 661 ; 63 
L. J. Ch. 273 ; 70 L. T. 681 ; 42 W. R. 327 ; 38 
Sol. .To. 253 ; 8 R. 175. 

Annotations : — Consd. lie Irwin, Irwin v. Parkos, (1904] 2 
Ch. 752. Apld. lie Bontock’s Settlmt., Norriah v. Bostock, 
[1921 J 2 Ch. 409. Refd. He Tringhain's 'I’rxistH, Tringrbam 
V. Greeuhlll, [19041 2 Ch. 487 ; Hi Gillies’ Sotthnt,, Archer 
r. Penney, [191 7 ] 2 Ch. 205. Mentd. Doarherg r. Lotchford 
(1895), 72 L. T. 489. 

648. Absence of words of limitation.] — If land 
ho given to a man without the word heirs, & a trust 
be declared of that estate, & it can be satisfied by 
no other way but by the cestui que trust’s taking an 
inheritance, it has been construed that a fee 
passes to him even without the word heirs (IjORD 
Hardwicks, C.). — Villiers v. Villiers (1740), 2 
Atk. 71 ; 26 E. R. 444, L. 0. 

Annotations : — Refd. Hodsoll v. Bussell (1739), 9 Mod. Rep. 
236. Mentd. Tothil v. Pitt (1770), 2 Dick. 432 ; Munn v. 
Godbold (1825), 3 Bing. 292. 

649. ,] — One lease for lives to the lessee & 

her heirs, & another to her & her exors., qu. : as to 
the effect in equity of a declaration of trust for A. 
simply, but, if the leases were merely renewals by a 
guardian, the trust must follow the actual interest 
of the infant, viz. in one estate to the heir, in the 
other to the exor. — MHiNER v. Harewood (Lord) 
(1811), 18 Ves. 259 ; 34 E. R. 316, L. C. 
Annotations: — Refd. Davies v. Davies (1870), L. R. 9 Eq. 

468. Mentd, Fltzroy v. Howard (1828), 3 Russ. 225 ; 


Field r. Moore, Field v. Brown (1855), 7 De G. M. & G. 
691 ; Helps v. Clayton (1864), 17 O. B. N. S. 553 ; Jarratt 
V. Aldam (1870), L. K. 9 Eq. 463. 

650 . .] — ^Wherc testator gave real estates to 

trustees in fee in trust for three children, but 
added no words of inheritance to the gift of tho 
interest of the cestui que trust : — Held : tliey took 
trust estates in fee. — Moore v. Cleohorn (1848), 
10 Beav. 423 ; 17 L. J. Ch. 400 ; 13 L. T. O. S. 
86 ; 12 L. T. O. S. 265 ; 12 Jur. 591 ; 60 E. R. 
646, L. C. 

Annotations : — Distd. Holliday v. Overton (1852), 15 Boav. 
480. Conad, Smith v. Smith (1861), 11 C. B. N. S. 121 ; 
Yarrow v. Knightly (1878), 8 Ch. D. 736. Refd. Doo d. 
Klmber r. Cafe (1852), 7 Kxoh. 675 ; lie Pollard’s Estate 
(1863), 3 De G. J. & Sm. 541 ; Oakley v. Wood (1808), 37 
L. J. Ch. 28 ; Maden v. Taylor (1876), 45 L. J. Ch. ^9 ; 
Cuthhert v. Robinson (1882), 51 L, J. Ch. 238 ; lie Jones, 
Lastv. Dobson, [1915] 1 Ch. 246. 

661. .] — The rule, that the estate of tho 

cestui que trust is commensmatc with that given to 
the trustees ; is inapplicable to limitations in a deed. 

Where an estate was limited to trustees in fee, 
but the trust in favour of the cesiuis que trust 
wanted the ordinary words of inheritance : — Held : 
they took life estates only. — Holliday v. Overton 
(1852), 15 Beav. 480 ; 21 1.. .T. Ch. 769 ; 19 L. T. 
O. 8. 211 ; 16 Jur. 346 ; 51 E. R. 623 ; on appeal, 
sub nom. IIalliday v. Overton, 20 L. T. O. S. 12, 
L. JJ. ; previous proceeding'^, 14 Beav. 467. 
Annotations Re Irwin, Irwin v. Parkers, [1904] 
2 Ch. 752 ; He Trtngham’s Trusts, Trlngham v. Grcouhill, 
[1904] 2 Ch. 487. Refd. Lucas t?. Braiidrolh (No. 2) (1800), 
28 Beav. 274 ; Oshom v. Bellman (1860), 3 L. T. 265 ; He 
Whistons Sottlmt., Lovattr. Williamson, [1894] 1 Ch. 601 ; 
He Hudson, Kulmo r. Hudson (1895), 72 L. T. 892 ; He 
Bostock’s Sotthnt., Norrlsh v. Bostock, [1921] 2 Ch. 469. 

652. .] — In tho case of a gift to trustees of 

an estate in fee, with a direction that they are to 
hold it to the use of tho eestuis que trust, without 
limiting it to any special estate in the subject of 
the trust, the whole interest of the trustees passes 
to the cestui que trust. — Draycott v. Wood (1856), 
28 L. T. O. S. 196 ; on appeal, 5 W. R. 158, L. C. 
Ann olatwri : —Reid. Smith v. Spcncor (1850), 29 L. T. 0. S. 
59. 

-.] — See, also, Real IhioPEiiTY, Vol. 
XXXVllI, pp. 668, 669, Nos. 107-116 ; Settt,e- 
MENTS, Vol. XL., pp. 634-636, Nos. 1741, 1752; 
Wills. 

Executory trusts.] — See Sub-sect, 2, 


Sub-sect. 2. — Executory Trusts. 


653. Construed according to intention.] — In 

matters executory, as in case of articles, “ or a will, 
directing a conveyance, where the words of the 
articles or will were improper, or informal, that ct. 
would not dii'ect a conveyance, according to such 
improper or informal exiiressions in tho articles 
or will, but would order the conveyance or settle- 
ment to be made in a proper & legal manner, so as 
might best answer tho intent of the parties (Lord 
CowpER, C.). — Stamford (Earl) v. Hobart 
(1710), 3 Bro. Pari. Cas. 31 ; 1 E. R. 1157, H. L. 


Annotations : — Consd. Papllllon v. Voice (1728), Kel. W. 27 ; 
<31enorchy r. Bosville (1733), Cas. temp. Talb. 3. Apld. 
Hopkins r. Hopkins (1738), 1 Atk. 581. Consd. Roberts 
V. Dixwell (1738), 1 Atk. 607 ; BaskerviUe v. Baskorvillo 


642 { , By same rules as legal estate .] — 
Apamson V . Adamson (1889), 17 O. R. 
407.— CAN. 

648 1 . Absence of words of Urn iiaiion. ] 
— When lands are given to trustees & 
their heirs in trust for A. the cestui 
Que trust takes tho absolute Interest, 
though there are no words of limitation 
on & in tho declaration of trust os to 
him. — Maloolmson r, Malcolmson 
(1801), 17 L. T. O. S. 44.- IR. 

J.— VOL, XTAII. 


648 il. .] — A limitation in a deed 

f an equitable estate without words of 
mltatlon confers the equitable fee, 
'hero a sufficient Indication Is found 
n the faco of tho deed that an estate 
i fee simple Is intended to pass . — He 
[URPHY & Griffin’s Contract, 
1919] 1 I. R. 187.— IR. 

n. Surrounding drcumslanccs con- 
[dcred.}— A.-G. of Nova Scotia v. 
,XFORD, Smith & Zinck (1885), 13 


S. C. R. 294.— CAN. 


PART I. SECT. 10, SUB-SECT. 2. 

653 i. Construed according to inten- 
tion.] — In an executory trust, a ot. of 
equity Is sometimes obliged to depart 
from tho words of a will, In order to 
direct a conveyance to he made, which 
will answer the Intention of testator. — 
Synqb V. Hales (1814), 2 Ball. & B. 
607.— IR. 


8 8 
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Trusts and Trustees. 


Sect, 10. — Comiruction of coats : Sub-aect, 2. Sect, 
11 1 Sub'secis. 1 2. Sect, 12 ; Sub-sect, l.J 

(1741), 2 Atk. 279 ; Baffshaw v. Spencer (1748), 1 Vos. Sen. 
142 ; Dodson v. Hay (1791), 3 Bro. C. C. 405. Apld* 
Lyddon v. Ellison U854), 19 Boav. 565 ; Sackvlllo-Wcst 
V. Holmesdale (1870), L. K. 4 H. L. 643. 

664. .] — Papjli,on v. Voice, INo. 630, ante, 

656. .] — A ct. of equity should give a con- 

struction to an executory covenant of this kind, 
agreeable to what would have been the direction 
of a conveyancer, consulted by the party ; in- 
formed that he had settled his real estates in strict 
settlement, & had leasehold estates, which he 
wished to have tied up, as far as the rules of law 
would aitnit. If he does not express his intention 
distinctly the ct. cannot act. If he will be his own 
conveyancer, & create the estate, the ct. has no 
jurisdiction to alter that estate, so created by the 
party himself ; but upon such a covenant as this 
the ct. has jurisdiction, & it is reasonable that the 
intention shall be executed, when the ct. can see 
it {per CcjR.). — L incoln (Countess) v. Newcastle 
(D uitE) (1806), 12 Yes. 218 ; 33 E. B. 84, U. L. ; 
varying S. O. sub nom. Newcastle (Duke) v, 
Lincoln (Countess) (1707), 3 Vcs. 387, L. 0. 
Annotations: — Distd. War© v. Polhlll (1805), 11 You. 257. 
Consd. Jervoiseu. Northumberland (1820), 1 Jao. & W. 559. 
Expld. Ibbetson v. Ibbetson (1840), 5 My. & Cr. 26. Distd. 
Audsley v. Horn (1859), 1 De G. F. & J. 226. Consd. 
Scarsdalo v. Curzon (1860), 1 John. & H. 40. Refd. Carr 
V. KrroU (1808), 14 Vcs. 478 ; Burrell v. Crutchley (1809), 
15 Ves. 644 ; ToUomache v. Coventry (1834), 8 Bll. N. S. 
647 ; Bonkes v. Lo Desponcor (1840), 10 Sim. 576 ; 
Dungannon v. Smith (1840), 12 Cl. & Fin. 646 ; Rowland 
V, Morgan (1848), 6 Hare, 463 ; Egerton v. Bro^vnlovv 
(1863), 4 n. L. Cas. 1 ; Cox v. Sutton (1856), 25 L. J. Ch. 
846 ; Holmesdale v. West (1866), L. K. 3 Eq. 474 ; Shelley 
V. Shelley (1868), L. 11. 6 Eq. 540 ; lie Horoourt, Portmau v, 
Portman, ri9211 2 Ch. 491. Mentd. MartcUl r. Holloway 
(1872), L. k 6 H. L. 632. 

650. .J — (1) The general intent of testator 

in creating an executory trust for a settlement of 
his property, not any strictly technical meaning 
attached to the words he has used, is to govern the 
I>reparation of the settlement. 

(2) The manner of executing an executory trust 
must bo guided by the object of the author of the 
trust, provided such object is one which can be 
legally effectuated. 

(3) There is no difference between the construc- 
tion to be put on an executory trust created by 
marriage articles, <fe on an executory trust created by 
a wUl, except so far as the former, by its very 
nature, furnishes more emphatically the means of 
ascertaining the intention of those who created. — 
Sackville-West V, Holmesdale (Viscount) 
(1870), L. K. 4 H. L. 543 ; 39 L. J. Ch. 606, 
H. L. ; ajfg, S. C. sub nom, Holmesdale (Vlscount) 
V, West (1806), L. B. 3 Eq. 474. 

Annotations: — As to (1) Consd. Re Johnston, Cockerell v. 
Essex (1884), 26 Oh. D. 538, Generally, Refd. Dawkins 
V, Penrhyn (1877), 6 Ch. D. 318. Mentd. Cope v. D© La 
Worr (1877), 5 Ch. D. 666. 

667. Construction of words of limitation — “ Heirs 
of the body ’’ — Construed as words of purchase.] — 

Baosiiaw V. Spencer, No. 632, ante. 

658. .]— Austen v. Taylor, No. 

634, ante, 

559 , Distinguished from case of legal 

estates.] — Wright v, Pearson, No. 646, ante. 


Sect. 11.~ESTATE OF BENEFICIARIES. 

Sub-sect. 1. — In General. 

Necessity for legal estate in trustee.] — See Sect. 
3, Bub-sect. 7, ante, 

660. Descent — As of legal estate.] — B anks v, 
Sutton, No. 642, ante, 

661. .] — Equitable estates are guided 

by the same rules of descent as legal estates. — 
CowpER V, COWPER (EAitL) (1734), 2 P. Wms. 720 ; 
24 E. B, 030 ; on appeal (1736), 2 P. Wms. 756, n., 

n. L. 

Annotations : — Consd. Buchanan v. Harrison (1861). 1 John. 
& H. 662. Refd. Bagshaw v. Spencer (1743), 2 Atk, 570. 
Mentd. Burgess v, Wheate (1759), 1 Eden, 177 ; Farr 
r. Newman (1792), 4 Term Rep. 621 ; Oraufurdv. Huntor 
(1798), 8 Term Rep. 13 ; JKe Ileay (1847), 8 L. T. 0. S. 
476 ; Haywood v. c3opo (1858), 25 Beav. 140 ; Dean v. 
Brown, 11909] 2 K. B. 573. 

Equitable estate In copyholds .] — See Copy- 
holds, Vol. XIII., p. 104, Nos. 1331, 1832. 

.]— See, generally, Dehcent & Distribution, 

Vol. XVlll.,pp. Ictseq, 

Vesting of interests under settlements .] — See 

Settlioments, Vol. XL., pp. 570-674, Nos. 1009- 
1096. 

Vesting of testamentary gifts.]— /SVt; Wii.ls. 
Whether available for distribution in bank- 
ruptcy .] — See BANKfUiPTCY, Vol. V., pp. 662, 663, 
Nos. 5827-5838. 


Sub-sect. 2.— Dealings with Estate. 

662. Power of alienation — As of legal estate.] — 
^Trust of lands limited to A. & his hens & assigns, 
or to such as he or they shall appoint ; cestui quo 
trust devises these lands by a will attested but by 
tw'o witnesses ; the will void, A will not operate 
a.s an appointment. 

There could be no question but that a trust of an 
inheritance could not be devised otherwise than 
by a will attested by tliree witnesses in the same 
manner as a legal estate ; for if the law were 
otherwise it would introduce the same incon- 
veniences us to frauds & perjuries, as were 
occasioned before the statute by a devise of a legal 
estate in fee simple (Lord Macclesfield, C.). — 
Wag.staff V, Wagstapf (1721), 2 P. Wms. 258 ; 
24 E. R. 721, L. C. 

Annotations: — Consd. Habergham v. Vincent (1793), 4 

Bro. C. C. 353. Refd. Doe d. Cook v. Danvers (1806), 

7 East, 299 : Wilson v. Dent (1830), 3 Sim. 385 ; Atkinson 

V. Smith (1858), 3 De G. & J. 186. 

663. .] — Hopkins v, Hopkins, No. 

637, ante. 

664. .] — Adlington v, Cann, No, 41, 

ante. 

665. .] — The ct. has determined that 

such equitable estates are to be held perfectly 
distinct & separate from the legal estates. They 
are to be enjoyed, in the same condition, entitled 
to all the same benefits of ownership, disposable, 
divisable, & barrable, exactly as if they were 
estates executed in the party (Arden, M.B.). — 
Brydges V, Brydges, Philips v. Brydges (1796), 
3 Ves. 120 ; 80 E. B. 927. 

Annotations: — Refd. Selby v. Alston (1797), 3 Ves. 339; 

Wykham v. Wykham (1811), 18 Ves. 395 ; Cholmondeley 

r. Clinton (1820), 2 Jac. & W. 1 ; lie Douglas, Wood v. 

Douglas (1884), 28 Ch. D. 327. 


663 ii. .1 — M'Guuik v. Scully 

(1829), Beat. 370.— IR. 

663 ili. .] — Graham v. Lyn- 

dooh’8 (Lord) Trustees (1853), 1 
W. R. 340.— SCOT. 

653 iv. .] — Rc Dunnill’b Trusts 

(1872), 6 I. R. Eq. 322.— IR. 

658 V. .1 — Brash’s Trusts v, 

PiULLlPSON, 11916] S. O. 271.— SCOT, 


PART I. SECT. 11, SUB-SECT. 1. 

660 i. Descent — As of legal estate .] — 
Re Bennett’s Estate, [1898] 1 I. R. 
185.— IR. 

660 ii. .] — Spbns u.Mony- 

PENNY’s Trustees (1876), 3 R, (Ct. of 
Sobs.) 50 ; 13 So. L. R. 25, 46.— SCOT. 

o. Conveyance of land to trustee for 
lunatic,\ — Dob d. Snyder v. Masters 
(1861), 8 U. O. R. 66.— CAN. 


PART I. SECT. 11, SUB-SECT. 2. 

p. Enforcing contract of testator — 
Parties .] — Where the whole of testa- 
tor’s property, real & personal, & the 
whole control of it, were vested in 
trustees subject to the trusts declared 
by the will : — Held : not necessary to 
make any of the cestuia gue trust 
parties to a suit for the purpose of 
enforcing a contract of purenase which 
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666. Notices to trustees — Unnecessary to validity 

01 assignment.] — voluntary assignment by deed 
of the assignors interest in a siun of stock standing 
in the names of trustees, upon trust for him, 
is a complete transfer of such interest as between 
the donee & the representatives of the donor, 
although no notice of the deed was given to the 
trustees, in the donor’s lifetime ; because no 
fuither act on the part of the donor was requisite 
to complete the gift. 

In such a case the donee could compel the 
trustees to transfer the stock to liim, without 
making the donor or his representatives jDartics 
to the suit. 

If, however, the trustees, before notice of the 
deed, transferred the stock to another person, the 
donee would have no remedy against them.— - 
Donaldson v, Donaldson (1H54), Kay, 711 ; 23 
L. J. Ch. 788 ; 23 L. T. O. S. 300 ; 1 Jur. N. S. 10 ; 

2 W. R. 091 ; 69 E. R. 803. 

Annotations : — Reid. Larabe v. Orton (1860), 1 Drew. & Sm. 
125 ; lie Way's Trusts (1864), 2 Do G. J. & Sm. 3G5 ; Ue 
Walhampton Estate (1884), 26 Ch. D. 391 ; Jie Lucan, 
nardiuge v. Cobden (1890), 45 Ch. D. 470 ; lie Patrick. 
Bills V. Tathara, [1891] 1 Ch. 82 ; lie Griffin, Griffin u. 
Griffin, [1899] 1 Ch. 408. 

667. .] — It is said that no notice was 

given to the trustee, but it is a mistake to suppose 
that the fact of notice creates the relation of 
trustee & cestui que trust. All that is done by 
a notice is to secure to the iicrson who gives it his 
priority over any incumbrancer who may give 
subsequent notice, that is the sole value of the 
notice (Romilly, M.R.). — He Lowes’ Settlement 
( 1861), 30 Beav. 96 ; 64 E. R. 826. 

668. .] — On a voluntary assigmnent of 

an equitable reversion, there being no power in 
the assignor to deal with the legal interest, notice 
to the trustees is not necessary to the validity 
of the assignment.- -/fc Way’s Tiiust (1864), 2 
De G. J . ^ Sm. 365 ; 6 New Rep. 67 ; 34 L, J. (.’h, 
49 ; 11 L. T. 496 ; 10 Jur. N. S. 1166 ; 13 W. R. 
149; 46 E. R. 416, L. JJ, 

AnnoMions .’—AplA. Tie Patrick, Bills u. 'i’atham (1890), 

63 L. T. 752. Re!d. HaU v. Uall, Hall c. Hull (1872), 
L. 11. 14 Eq. 365 ; Garnham v. Skipper (1885), 2 T. L. It. 

64 ; Re Lucan, Hardlnge v. Cobden (1890), 45 Ch. D. 4 70 : 
It. V. Paulson, [1921] 1 A. C. 271. 

669. What amounts to notice— Accidental 

knowledge.] — An assigmnent by the Comi’s. in 
Bkpey., under the old law, of the choses in action 
of a bkpt., is not equivalent to a reduction into 
possession, & such assignment made without notice 
given to the trustees is not entitled to priority 
over a subsequent assignment for value, of which 
notice is given. 

The issuing of the commission is not sufficient 
notice. 

Semblc, nor does the mere accidental knowledge 
of one of the trustees amount to notice. — He 
Barr's Trusts (1868), 4 K. & J. 219 ; 27 I.. J. Ch. 
648 ; 32 L. T. O. 8. 9 ; 4 Jur. N. 8. 1013 ; 6 
W. R. 424 ; 70 E. R. 92. 

^mwtotiorwj CoMd. Re Vlokreas's Trusts (1859), 7 W. P. 
542 ; Webb's Policy (1867), 86 L. J. Ch. 341 ; SemphiU's 
V. Queensland Sheep lurestmant Co. (1873), 29 L. T. 737. 
Apld. Palmer v. Locke (1881), 18 Ch. D. 381 ; Moroer v. 
Vans Collna (1897), [1900] 1 Q. B. 130, n. Refd. Re 
Coombe's Trusts (1859), 1 Gill. 91 ; Re Currie (1871), 41 
L. J. Bey. 55. 

7“ .] — See Choses in Action, Vol. VIII., 

^ 1 ^^^468, Nos. 371-391, &, generally^ Equity, 
ol. XX., pp. 310-333. 




To whom notice to be given.] — See 

Choses in Action, Vol. VIII., pp. 400-464, Nos. 
323-346. 

Time for notice.] — See Choses in Action, 

Vol. VIII., pp. 465, 466, Nos. 356-370. 

Fund in reputed ownership of bankrupt.] — 

See Bankruptcy, Vol. V., pp. 773, 774, Nos. 6644- 
6649. 

Sufficiency of notice.] — See Bank- 
ruptcy, Vol. V., pp. 778, 779, Nos. 0682-6687. 

Assignment of chose in action.] — See 

Choses in Action, Vol. VIII., pp. 469-478. 

Effect on priority of trustee in bankruptcy.] 

— See Bankruptcy, Vol. V., pp. 633-635, Nos. 
5704 67 12. 

Effect on priorities of equitable assignees — 

Assignment of chose in action.] — See Choses in 
Action, Vol. VIII., pp. 468-477. 

Effect on transfer by trustee — Assignment 

of personal property.] — See Choses in Action, 
Vol. VIll., pp. 486-487. 

Notice by stop order — Effect on priorities.] — 

See Choses in Action, Vol. VIII., pp. 471-476, 
Nos. 412-468. 

Priority of purchaser of legal estate.] 
Equity, Vol. XX., pp. 296-304, Nos. 609-580. 

Priority between equitable interests Inter se — 
Effect of breach of trust.] — See Equity, Vol. XX., 
p. 309, Nos. 012, 613 ; Bankers, Vol. III., p. 290, 
No. 900. 

Invalid transfer of shares.] — See 

Companies, Vol. X., pp. 1140, 1141, No. 8068. 

.] — SeVf generally^ Equity, Vol. XX., i>p. 

305-309, Nos. 586-613. 


SECT. 12.— ENFORCEMENT OF TRUSTS. 

Sub-sect. 1. — In General. 


670. Necessity for beneflelai interest.] — When 

a trust is declared of land for the person entitled 
tlioreto, no party can avail himself of this trust 
without establishing aliunde that he is entitled 
thereto.— Walters Webb (1869), L. R. 9 Eq. 

83 ; 39 L. ,T. Ch. 414 ; 21 L. T. 657 ; 18 W. R, 86 ; 
on a])j)eal (1870), 5 Ch. App. 531, L. C. & L. J. 
Annotahone : — Me&td. Chetham v. Iloare (1870), L. R. 9 Eq. 

571 ; Re Lldlard & Jackson’s & Broadley'a Contract 

(1889), 42 Ch. D. 254. 

671. Execution of trusts of will — General direc- 
tion — No account ordered.] — Boson v. Boson 
(1757), 1 Dick. 300 ; 21 E. R. 284. 

672. Bill by devisee — Costs.] — Boson v. 

Boson (17.57), 1 Dick. 300 ; 21 E. R. 284. 

673. Application for leave bv trustees.] — 

Leave given to exors. & devisees in trust to file a 
claim to have the will established, & the trusts 

5 performed, & the administration of the estate. — 
[iiCKFORD V. Young (1850), 12 Beav. 637 ; 19 

L. J. Ch. 311 ; 16 L. T. O. S. 201 ; 60 E. R. 1166 ; 
sub uom. Anon., 14 Jur. 428. 

674 , Effect of decree— Validity of trusts not 

implied.] — A decree directing the trusts of a will 
to be carried into execution does not imply that 
all the trusts are valid. — Gooch u. Gooch (1863), 
3 De G. M. & G. 366; 2 L. J. Oh. 1089; 21 
L. T. O. S. 249 ; 1 W. R. 397 ; 43 E. R. 143, L. C. 


Annotations : — Mentd. Cattlin v. Brown (1853), 11 .Hare, 
372 ; Storre v. Benbow (1853), 3 Do G. M. & G. 390 ; 


t^tetor h^ entered into during h 
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670 i. NecMaityfor beneficial inUrcsi 


67011. .] — Khkrodemonet Dos- 

SKE V. Doorgamonky Dosseb (1878), 
I. L. R. 4 Oalo. 465 ; 3 C. L. K. 315.— 

IND. 

q. Enforcing illegal transaction .] — It 
is the oonstont & continuona duty of 
the ot. to refuse to lend its aid to the 


enforcing of illegal transaotJons, & 
where an officer of the ot. is adminis- 
tering a trust it will refrain from glviiig 
a direction which would bo tantamount 
to enforclug such a transaction. — 
Re Ghee, Ex p. Lowe Kino, Public 
Trustee v. Lowe Kino, [19281 
N. Z. L. R. 266. -N.Z. 
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Courtier v. Oram (1855), 21 Beav. 91 ; Maynard v. Wright 

(1858), 26 Beav. 285 ; Kn^ping v. Tomlinson (1864), 

12 W. R. 784 ; Hampton v. Holman (1877), 5 Ch. D. 183 ; 

Dias V, De Llvera (1879), 5 App. Cas. 123 ; lie Ashforth, 

Sibley V. AaMorth, [1905J 1 Ch. 635. 

676. Establishment of will not necessary.] — 

This ct. will interfere to establish a will against 
an heir-at-law, as well when there are trusts to bo 
executed under it as when there are not. 

The estabhshment of a will is not a necessary 
incident to the execution of the trusts. — Boyse v. 
Bossborough (1864), 8 De G. M. & G. 817 ; 2 
Eq. Rep. 676 ; 23 L. J. C^h. 306 ; 23 L. T. O. 8. 
30 ; 18 Jut. 206 ; 2 W. B. 290 ; 43 E. B. 321, 
L. C. & L. JJ. ; on appeal^ suh nom. Colclough 
Boyse (1867), 6 H. D. (^as. 1, TT. L. 

Annotation : — Mentd. Jones v. Gregory (1863), 33 L. J. Ch. 

679. 

676. Delay In performance — Owing to disputed 
validity of will — ^Further time allowed.] — ^Mosely 
V. Moseley (1673), Cas. temp. Finch, 53 ; 23 E. B. 
28. 

Annotation : — Reid. Clarke v. Turner (1094), Froom. Ch. 198. 

677. Trusts for sale of estate — Trustees not 
found — Substituted service on defendant's solicitor.] 
— On a bill to enforce the peifomiance of trusts for 
the sale of estates, part of which had been sold, 
against the trustees who could not be found, sub- 
stituted service was ordered on deft.’s solr., who 
had acted on his behalf in the business of the pre- 
paration of the trust deed, & of all the sale which 
had taken place under it. — Hornby v. Holmes 
(1846), 4 Hare, 306 ; 9 Jur. 225, 796 ; 07E. B.664. 
Annotation ;~Refd. Copo v. Russell (1847), 10 L. J. Ch. 369. 

678. Order for execution & accounts — Notwith- 
standing pendency of action — In which additional 
relief sought.] — The ct., upon the hearing of a 
claim, made an order for taking accounts & 
executing a trust ; held that the pendency of 
a suit by bill, in wliich the same accounts 6l 
directions would be necessary, & which sought 
additional relief in respect of alleged breaches of 
trust, was not a ground for staying the order upon 
the claim. — Scott v. Hastings (Lord) (1861), 
9 Hare, 36 ; 20 L. J. Oh. 630 ; 17 L. T. O. 8. 220 ; 
16 Jur. 672 ; 68 E. R. 404. 

679. Trust of personal chattel.] — (1) Cts. of 
equity will not lend their assistance to enforce 
the specific performance of ordinary contracts for 
the sale & purchase of chattels, unless there be 
something very special in the nature of the con- 
tract. On the other hand, if a trust bo created, 
the circiunstance that the subject-matter is a 
personal chattel will not prevent this ct. from 
enforcing the due execution of that trust. 

(2) Trusts may be constituted not merely by 
direct declaration of trust, but also by the con- 
structive operation of the consequences flowing 
from the acts of parties. — P ooley v. Budd (1861), 
14 Beav. 34 ; 61 E. B. 200. 

Annotation : — OeneraUy, Mentd. Gunn v. Bolckow, Vaughan 

(1875), lOCh. App. 491. 

680. Necessity for statement of claim.] — Where 
an action is brought to carry into execution the 
trusts of a deed, or other written instrument, a 
statement of claim should be delivered. — ^Boyes 
r. Cook (1876), 33 L. T. 778 ; 3 Char. Pr. Cas. 101. 

681. Enforcement against corporation — Infor- 
mation by Attorney-General.] — suit against a 
corpn. to compel the performance of a public 
trust should be by information by the A.-G. — 
Evan v. Avon Corpn. (1860), 29 Beav. 144 ; 30 


L. J. Ch. 166 ; 3 L. T. 347 ; 6 Jur. N. S. 1361 ; 
9 W. B. 84 ; 64 E. B. 681. 

Annotation : — Apld. Watson v. Hythe B. C. (1906), 70 J. P. 

153. 

682. Enforcement against foreign government.] 
— By a contract dated in Mar. 1862, between the 
Peruvian Govt. & a Peruvian co., the co. were to 
have, for eight years from the date of the contract, 
the exclusive privilege of consigning guano to 
Great Britain & Ireland, & the net proceeds were 
to be held in London by the consignees, T., B., & 
CO., at the disposal of the Peruvian Govt,, after 
setting apart preferentially the sums required for 
payments in respect of the Peruvian debt. 

The Peruvian Loan, 1802, was raised in London 
by the issue of bonds upon the express hypotheca- 
tion, in addition to the guarantt'e of the Peruvian 
Govt., of file guano to be imported into the 
Colonies & Belgium, as well as the guano to be 
consigned by the Consignment co. to Great Britain 
& Ireland . 8 per cent, on the sums subscribed was 

to bo apijlicd by T., B., & co. out of the proceeds 
of guano towards the redemption of the bonds by 
purchases at the market price whenever the bonds 
were at or below par. At by drawings whenever the 
bonds wore above par. 

In 1865 the Peruvian Loan, 1805, was contracted 
by the issue of bonds at 83 J, since which time T., 
B., & co., as general finaneial agents of the Peruvian 
Govt., had, instead of redeeming bonds of 1862 by 
purchases at the market price, cancelled such 
bonds, wliich had been received in exchange for 
bonds of 1865, issued at 83 such price being higher 
than the quoted price of bonds of 1862 at the time. 

In a suit by a bondholder on behalf of himself & 
the other bondholders against T., B., & co., the co. 
&> the I^eruvian Govt, to have all the guano in 
Great Britain & Ireland & the colonics consigned 
to & coming to the hands of T., B., Ac co., pursuant 
to the contract between the Peruvian Govt. Ac the 
co., applied in the redemption of the loan of 1862, 
according to the terms of the bonds : — Held : 
the doctrines of tlie ct. as to trusts were not 
applicable eitlier to the foregoing contract or to the 
contract between the Peruvian Govt. Ac the bond- 
holders, both of which wore Peruvian contracts, 
Ac to be construed according to the law of Peru, 
Ac assuming that the doctrines as to trusts did 
apply, the ct. could have no jurisdiction to enforce 
them against the property of a foreign Govt, in 
the hands of its agent in this country. — 8mith v. 
Wegueltn (1809), L. B. 8 Eq. 198 ; 38 L. J. Ch. 
465 ; 20 L. T. 724 ; 17 W. R. 904. 

Annotation: — Mentd. Goodwin v. Robarts (1876), 1 App. 

Cas. 476. 

Enforcement of voluntary settlements.] —See 
Settlements, Vol. XL., pp. 637, 638, Nos. 801- 
811. 

Enforcement of trusts for creditors.] — See 
Part I., Sect. 9, sub-sect. 8, C., ante. 

Enforcement of charitable trusts.] — See Chari- 
ties, Vol. VIII., p. 389, Nos. 2080-2089. 

Administration of estates by court.] — See 
Executors, Vol. XXIV., pp. 760 et seq. 


Sub-sect. 2. — Consideration. 

See, generally, Fraudulent Ac Voidable Con- 
veyances, Vol. XXV., pp. 145 et seq. 

683. Whether necessary — Trust completely con- 
stituted.] — ^A bond, Ac all sums of money recover- 
able in respect thereof, were assigned to trustees, 
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6831. Whether necessary — TrusA completely constitvited .] — Corbett r. McNeil (1906), 41 N. S. R. 110; 2 E. L. R, 
257.— CAN. 
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in trust for such intents & purposes, & such person 
or persons as E., a married woman, should direct 
or appoint ; <fe, in default of appointment, for 
her separate use, E. afterwards appointed her 
interest in the bond to certain persons, in order to 
indemnify them in case they should not bo able to 
1 ‘ecover the whole of a sum appropriated by her 
husband, who was their solr., & for no other 
consideration appearing upon the deed : — Held : 
this was an executed trust, to whicli, though with- 
out consideration, the ct. would give effect. 

A declaration of trust is considered in a ct. of 
equity as equivalent to the transfer of a legal 
interest in a ct. of law ; & if the transaction by 

which the trust is created is complete, it will not 
be disturbed for want of consideration (Lord 
Langdaxe). — CoLLiNsoN V . Pattrick (1838), 2 
Keen, 123 ; 7 L. J. Ch. 83 ; 48 E. R. 575. 
Annotations : — Befd. M'Faddon v. Jonkyns (1842), 1 Hare, 

4^8 ; Meek v. Kettlcwoll (1842), 1 Hare, 4G4. 

684. .] — A cestui que trust, though a 

volunteer, can enforce his rights against the trustee 
as soon as the trust funds come to the hands of 
the trustee.— W estbury v. Clapp (1804), 3 New 
Hep. 033; 12W. R.511. 

685. .J — Jones v. Lock, No. 58, 

ante. 

686. .J — When the transaction is com- 

pleted & the donor has created a trust in favour 
of the object of his bounty, equity will interfere 
to enforce it. The reason why equity will not 
interfere in favour of a mere volunteer, but 
requires a valuable consideration for the trans- 
action, is that in such a case there is nothing wrong 
in the donor changing liis mind (Wills, J.). — 
llARDiNCi V , Harding (188(3), 17 Q. B. D. 442 ; 5rj 
L. J. Q. B. 462 ; 34 W. R. 775 ; 2 T. L. R. 856, 
II. C. 


Annotations : — Reid. lie Hancock, Hancock v. Berrey (1888), 
r.7 L. J. Ch. 7<J3; He HukUcb (1888), 59 L. T. 58() ; 
Brandts v. Dunlop Rubber Co., [19041 I K. B. .*187 ; He 
Westerton, Public TniHtco r. Gray, [1919] 2 Ch. 104. 

687. Incomplete trust.] — Devise of copy- 

hold estates to the wife of A. to be disposed of as 
she should appoint ; & a bequest of two hundred 
guineas to jjay the fines of her admission, the 
surplus to herself. She is not admitted, but 
appoints to her husband, who is the residuary 
legatee, & gives her credit for the two hundred 
guineas in account. He becomes bkpt. : — Held : 
the credit in account was a mere declaration of 
trust without consideration & not binding upon 
his creditors. — Re Smith, Ex p. Smith (1812), 1 
Rose, 208, L. C. 

^^oUition : — Consd. Parsons v. Coko (1858), 27 L. J. Ch. 


688 .- 


.] — If a trustee holds property under 

a voluntary deed, the ct. will make him perform 
the trusts with regard to that propeity : but it 
will take no steps to enforce completion of a trust 
author of a voluntary settlement. — 
Walrond V. Walbond (1858), John. 18; 28 
L. J. Ch. 97 ; 32 L. T. O. S. 122 ; 22 J. P. 754 ; 

4 Jur. N. S. 1099 ; 7 W. R. 33 ; 70 E. R. 322. 

•— Reid. Crouch r. Waller (1859), 4 Do G. & J. 

402 ; Gibbs v. Harding (1870), 39 L. J. Ch. 374. 

689. — ,] — A married woman executed 

a voluntary settlement containing a recital that I 


she bad paid £2,000 to the trustee, & declaring 
trusts of that sum. In point of fact she had not 
paid, & never did pay any, money to the trustee. 
The trustee also executed the deed : — Held : 
neither the settlor nor the trustee incurred any 
obligation whatever in respect of the £2,000. — 
Mauler v. Tommas (1873), L. R. 17 Eq. 8 ; 43 
L. J. Ch. 73 ; 22 W. R. 26. 

690. ,] — Harding v, Harding, No. 

086, anie» 

Enforcement by stranger to consideration.] — 

See Contract, Vol. XII., p. 46, Nos. 245, 249. 

Consideration for settlements — Who are within 
the consideration.] — See Fraudulent & Void- 
able Conveyances, Vol. XXV., pp. 177, 178, 
237-239, Nos. 200-208, 636-664 ; Settlements, 
Vol. XL., pp. 625-629, Nos. 699-731. 

.] — See, generally, Settlements, Vol. XL., 

pp. 624-638. 

Voluntary assignment of chose of action.] — See 

CiiosES IN Action, Vol. VIII., pp. 496-600. 

Incomplete gifts.] — See Gifts, Vol. XXV., pp. 
529 -.541. 

Assistance of court to complete.] — See 

Gifts, Vol. XXV., pp. 533-538, Nos. 231-263. 


Sub-sect. 3. — Parties. 

See R. S. C., Ord. 16, rr. 32-47. 

691. Infant.] — Where the legal estate is in 
trustees & an execution of a trust is to he directed, 
th<‘re is no occasion to give an infant a day {per 
Cuu.). — T hornton v. Blackbouunk (1731), 2 Eq. 
Cas. Abr. 303 ; 22 E. R. 255. 

692. Beneficiaries.] — Bill by a trustee of a sum 
secured by a policy of assurance, to compel the 
person, on whose life the assm*ance was effected, 
to replace the sum assured, which he had lost by 
fraudulently sarrendering the policy for value to 
the assurance society. Demurrer, because the 
eesiuis que irusLs were not parties, allowed without 
costs. — F ortescue V. Barnett (1833), 1 Coop. 
temp. Cott. 367 ; 2 L. J. Ch. 98 ; 47 E. R. 899. 

693. Settlor.] — Where a voluntary trust is per- 
fected, t}»c settlor is not a necessary party to a 
suit by the cestui que trust against the trustee, to 
compel its performance. — ^R eed v. O’Brien (1843), 
7 Beav. 32 ; 49 E. R. 974. 

694. Trustees — Trust to sell & pay mortgage 
debt — Subsisting term to secure portions — Whether 
trustees of portions term necessary parties.] — An 
estate was charged with a mtge. & with portions, 
& a term was vested in trustees for securing the 
portions. A second estate was conveyed on trust 
to sell and pay the mtge. & portiona In a suit 
for the execution of the trusts, the mtgee. objected 
that the trustees of the term were not parties ; 
but the objection was ovemiled. — Dalton v. 
llAYTER (1844), 7 Beav. 313; 49 E. R. 1085. 
Annotations : — Reid. Boyso v. RosHborough (1853), Kay, 71 ; 

Chaffers v. Day (1855), 3 W. R. 263 ; Gilbert v. Lewis 

(1862), 32 L. J. Ch. 347 ; Brown r. Wales (1872), 27 L. T. 

410. Mentd. Inman v. Wearing (1850), 3 De G. & Sm. 

729 ; Jervis v. Berrldge (1873), 2l W. R. 395 ; Re Nobbs, 

NobDB V. Law Reversionary Interest Soo., [1896] 2 Ch. 

830. 

695. Remainderman — Presumptive next of kin.] 

— Where property is settled in trust, in remainder, 


687 1. Incomplete trust,}- 

g.^dinrr V Gardiner (1861) ] 
A* L. U. R. 665. — IR. 
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« ^«w</Ic<aries,l — MuLHOLLA^ 

V, Merriam (1873), 20 Gr. 162. — OAl 


r. Stra7iffer,] — Land having been 
conveyed in consideration of the 
grantee agreeing to convey a certain 
portion to a third person, who was no 
party to the transaction : — Held ; this 
person could maintain a suit in his 
own name for such portion. — Shaw v. 
Shaw (1870), 17 Gr. 282.— CAN. 

t. Party having interest.) — Brook- 


field V. New Brunswick & Canada 
Ry. & Land Co. (1871), N. B. Dig. 774. 
—CAN. 

u. .] — McNeil v. Corbett 

(N. S.) (1907), 39 S. C. R. 808.— CAN. 

a. .) — International Mining 

Syndicate r. Stewart (1914), 48 
N. S. R. 172 ; 14 K. L. R. 189.— CAN. 

b. .) — SiAojoNDS V, Pallas 
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Sect. 12 . — Enforcement of irmia : Suh-aecia. 8 4. 

Sect. 13 : Suh-secla. 1 <&: 2. Sect. 14 : Suh- 
aect. 1, A. <fc B.] 

for the persons who shoxild be the next of kin of 
the tenant for life at her death, the presumptive 
next of kin are not necessary parties to a suit 
instituted for tlie execution of the trusts during 
the lifetime of the tenant for life.— FowTjER v. 
James (1847), 1 Ph. 803 ; 1 Coop. /cmp. Cott. 290 ; 
16 L. J. Ch. 206 ; 41 E. R. 838, E. C. 

Annotations : — Refd. PobortB v. Roberts (1848), 2 De G. Sr 

Bra. 29 ; Paulv. Paul (1880), 43 L. T. 239. 

696. Persons entitled to moiety — Enforcement of 
trusts of other moiety.] — Bequest in trust to invest 
& pay the interest of a moiety to A., & afterwards 
to her children, & the other moiety to B. & after- 
wards to her chUdion. 

The interest on a moiety of £1 ,000 invested on 
mtge. was paid to A. for thirty years. On her 
death, the mtge. was got in : — Held : A.’s children 
could maintain a suit for their moiety, without 
making B. & her children parties. — Hares v. 
Stringer (1852), 16 Beav. 206 ; 61 E. H. 616. 

697. Appointment of person to represent state.] — 

The action was for execution of the trusts of a 
will under which the following persons & classes 
had distinct interests dependent upon the construc- 
tion of a reversionary gift (a) the heir-at-law ; 
(h) the next of kin ; (c) children of the heir who 
had died before the period of distribution ; (d) chil- 
dren of the heir living at that period ; (r) children 
living at that period of next or kin who were then 
dead ; { / ) children of next of kin who had survived 
their parents & died before the period of distribu- 
tion. The only parties before the ct. belonged to 
class (c) ; & there was evidence that it would bo 
difficult to answer inquiries as to (a), {h), (c) (d). 

The judgment directed that persons should be 
appointed at chambers to represent, for the purpose 
of determining the questions of construction, the 
persons & classes (a), (6), (c) «fe (d) ; inquiries as to 
V) & (/), & if it should appear that there were 
any persons within class (e), & that they had all 
since died, or that there were any persons within 
class ( / ), then the like direction as to those classes 
respectively ; the chief clerk to certify with 
respect to the above matters independently in the 
first instance. 

The reversionary gift raised a distinct interest 
in n., who had gone to California in 1848, two 
years before testator’s death, &; had not been 


heard of for twenty years past. Pltf. was the 
actual legal personal representative of testator : — 
The judgment directed that if it should appear 
that n. survived testator & had no egal personal 
representative, a person should be appointed at 
chambers to represent his estate for the purposes 
of the action. — Me Pbppitt’s Estate, Chester v. 
Phillips (1876), 4 Ch. D. 230 ; 46 L. J. Ch. 95 ; 
26 W. R. 211. 

Annotation : — ^Refd. Moore v. Simkln (1885), 53 L. T. 816. 

Parties to enforcement of trust for creditors.] — 

See Nos. 621-633, ante. 


SuB-sEcrr. 4. — Loss oe Right by Delay. 
See Part IV., Sect. 2, sub-sect. 4, post. 


Sect. 13.— REVOCATION, AVOIDANCE, AND 
RECTinCATION OF TRUSTS. 

Sub-sect. 1. — Revocation and Avoidance. 

698. Provision for revocation — Disentailing 
agreement providing for trust — For son with limited 
control — Power of revocation exercised by son.] — 

A father, being desirous to disentail his estate, 
procured the consent of the next heir, his eldest 
son. The minute of agreement between them 
provided that tlio father should pay absolutely to 
the son £4,000 : & secondly, should pay to trustees 
the further sum of £3,000, for the benefit of the 
son ; it being open to the father to limit the power 
& control of the son over the said £3.000, to such 
extent, 6c in such manner, as ho should think 
proper ; “ & in xiarticular,” to direct the trustees 
to hold it for the son’s behoof “ in life rent only, 
& for the issue of his body in fee, whom failing, 
to his nearest heirs & assignees.” Three months 
afterwards, a bond was executed by the father 
as security for the £3,000, in favour of the trustees 
” & for the ends, uses, & purposes expressed in a 
declaration of trusts,” of even date therewith. 
The deed of declaration restricted the son’s interest 
to an alimentarv life rent ; & failing his issue, the 
foe was given to his aunt & her children. The 
son declared his acquiescence in the bond, 6c 
declaration of trusts, which were subsequently 
delivered to the trustees, who paid the income of 


(1846), 8 I. Eq. R. 335 ; 2 Jo. & Lat. 

489.— IR. 

0 . Attorney 'General of province.] — 
A.-G. OF NewA SeoTiA v. Axfoiid, 
Smith & Zinck (1885), 13 S. C. R. 294. 

—CAN. 

d. .] — Langille V. Nass (1917), 

61 N. S. R. 429 ; 30 I). L. K. 368.— 

CAN. 
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e. Provision for revocation ,] — There 
may bo cases in which, where no other 
person but the settlor is interested 
the deed may be regrarded as a mere 
direction as to the manner in which the 
settlor’s property should be applied for 
his benefit. Sc as such revocable by the 
settlor, but where there is an infant 
beneficiary, the deed cannot be re- 
voked. — Golam Yassin v. Official 
Trustee of Bengal (1882), I. L. R. 8 
Oalc. 887.— IND. 



] — Browne v. 
[. Eq. R. 309 ; 


Cavendish 
1 Jo. Sc Lat. 


g. .} — He Oharlevtlle (Earl) 

(1861), 13 1. Ch. R. 6.— IR. 

b. .) — United Free Church 

or Scotland v. Black, {l909] S. O. 


25.— SCOT. 

k. Whether revocation allowed,] — 
Whore a husband directed by writing 
certain persons to hold moneys In trust, 
to pay the Interest to his wife for life, 
Sc suon directions wore acted upon. Sc 
payment made accordingly : — Held : 
the husband could not afterwards 
revoke such directions Sc sue tlie tnistees 
for the money. — Cowper v. Plaibted 
(1868), 5 W. W. & A’B. 88.— AUS. 

l. .} — Where personal property 

Is assigned bond floe to pay a debt 
due to the trustee, who accepts the 
trust, its revocation may be implied 
from subsequent conduct of the 
parties wholly InoonHistent with the 
trust. — Falconer v. Sawyer (1851), 
2 N. S. R. (James) 277.— CAN. 

m. .) — Hervkt V. Boomer 

(1870), 17 Gr. 658.— CAN. 

n. .1 — Frost v. Kerr (1874), 2 

Pug. 838.— CAN. 

o. ,1 — Poirier v. Brul^ (B. C.) 

(1891), 20 S. O. R. 97.— CAN. 

p. .1 — Mingeaud V. Packer 

(1891), 21 0. R. 267.— CAN. 

q. .) — Where a trust has been 

once perfectly created although there 


may have been no transmutation of 
possession, It cannot bo defeated by 
any subsoguent act of the settlor. — 
Jamsktji jijibhai V. SONABAI (1865), 
2 Bom. 133.— IND. 

r. J — Irwin v. RoGEiia (1848), 

12 I. Eq. R. 159.— IR. 

t. .] — Maodowall V. Gordon 

(1833), 11 Sh. (Ct.of Se8S.)952.~^500T. 

a. .1— Smitton V. Tod (1839), 

2 Dunl. (Ct. of Bess.) 225 ; 16 Fao. 
Coll. 227.— SCOT, 

b. .] — A trust • disposition & 

deed of settlement might bo validly 
revoked even as regards heritage In 
Scotland by a will executed In England 
In English form. — Leith’s Trustees 
V. Leith (1848), 10 Dunl. (C^. of Bess.) 
1137 ; 20 So. Jur. 418.— SCOT. 

aa. .] — A young lady, the day 

after she beoamo of age conveyed 
to trustees by a deed, which she only 
saw the day before, her whole fimds, 
the fee to be held for the Issue of a 
contemplated marriage ; — Held : she 
was entitled four days afterwards to 
revoke this deed. — Murison v. Dick 
(1864), 10 Dunl. (Ct. of Seas.) 629 ; 
26 So. Jut. 239.— HBOOT. 
bb. .1 — Kippbn [v. [Kippen’h 
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the £8,000 to the son. After the father’s death, 
the son married, & subsequently died, survived 
by his widow, but without issue. He left a deed 
by which he revoked the destination in the 
declaration of trusts in favour of his aunt & her 
cWldren, & bequeathed the £3,000 to his widow. 

The son could not possibly be bound by any 
erroneous interpretation whicli the trust deed 
might have put upon the original contract, so as 
to substantially vary its operation & effect 
(JiORD SELBORNE). — WlGIITMAN V. COSTINE (1879), 
d App. Cas. 228, H. L. 

Power of debtor to revoke trust for creditors.] — 

See Bankruptcy, Vol. V., pp. 1179-1182, Nos. 
9532-9562. 

Revocation of settlements.] — See SettIxEMents, 
Vol. XL., pp. 646-661, Nos. 884-936. 

Avoidance of settlements.] — See Seotlements, 
Vol. XL., pp. 561-567, Nos. 937-979. 

Avoidance of conveyance in fraud of creditors.] — 
See Fraudulent & Voidable Conveyances, 
Vol. XXV., pp. 207-216, Nos. 429-.501. 


Sub-sect. 2. — Rectification. 

699. Trust for raising money — Charged on void 
term — Transferred to another term.j — A trust for 
raising a sum of money on a term which happens 
to bo void, transferred by another term, whereon 
the grantor had power to charge it. — Bisco v. 
Banbury (Earl) (1676), 1 Cas. in Ch. 287 ; 22 
E. R. 804 ; auh nom, Brisco v. Banbury (Lady), 
Freem. Ch. 309 ; Freem. K.B. 309, L. C. 

A7}notaticm8 : — Mentd. Mortins v. Jolllffe (1750), Aiab. 311 ; 

JoncBu. Smith (1841), 1 Hare, 43. 

Debenture trust deed — No jurisdiction In court to 
vary — Without consent of all parties.] — See Com- 
panies, Vol. X., p. 813, No. 5193. 

Rectification & variation of settlements .] — See 
Settlements, Vol. XT.., pp. 539-545, 577, 578, 
Nos. 812-883, 1123-1125. 

Variation of settlements on dissolution of mar- 
riage.]— .SVe Husband & Wife, Vol. XXVII., 
pp. 617-533, Nos. 5576-5778. 


Sect. 14.— CONSTRUCTIVE AND IMPLIED TRUSTS. 

Sub-sect. 1. — Constructive Trusts. 

A. In General. 

See Law of Property Act, 1925 (c. 20), s. 63 (2). 

700. How created — By implication of law.] — 
Cook v. Fountain, No. 22, ante. 

701. .] — Constructive trusts, or trusts 

resulting by implication of law, are not within 
Stat. Frauds by an express exception in the 
statute itself. They arise from the apparent 
nature of the transaction. — Espinasse v. Lowe 
(1764), 7 Bro. Pari. Cas. 346 ; 3 B. R. 223, H. L. 

702. Presumed from circumstances.] — The 

presumption of a trust for a particular person may 
be assumed from the circumstances. — lie Emery’s 
Trusts (1851), 17 L. T. O. S. 69. 

703. — Standing v. Bowring, No. 

862, post. 

704. .]— Soar v. Asiiwell, No. 13, 

ante. 

705. Consequences of acts of parties.] 

— ^I’ooLEY V. Budd, No. 679, ante. 

copyhold fine paid by first tenant of estate 

for lives .] — See Copyholds, Vol. XTII., p. 64, 
Nos. 790-794. 

Failure to exercise power .] — See Powers, 

Vol. XXXVII., pp. 626-528, Nos. 1166-1189. 

Distinguished from express trusts .] — See Sect. 2, 

sub -sect. 1, B., ante. 

706. Whether within Statute of Frauds.] — 

Espinasse v. Lowe, No. 701, ante. 

Whether within Statutes of Limitation.] — See 
Limitation op Actions, Vol. XXXII., p. 469, 
Nos. 1330-1334. 

Whether within county court jurisdiction.] — 
See County Courts, Vol. XIII., p. 475, No. 242. 

Charitable trusts — Jurisdiction of court on peti- 
tion .] — See Charities, Vol. VIII., p. 403, No. 2327, 

Constructive trustees .] — See Part II., Sect. 7, 
post. 

B. Bencwal of Leases. 

See, generally, Landlord & Tenant, Vol. XXXI., 
pp. 68-87, Nos. 2155-2306. 

707. General rule.] — Where a lease, renewable 
for ever, had expired by the dropping of the lives, 


Trustees (1871), 10 Maeph. (Ct. of 
Bess.) 134 ; 44 Sc. Jur. 84. — SCOT. 

e. .] — Keku V. Urk (1873), 

11 Maeph. (Ct. of Soss.) 780 ; 45 Sc. 
Jut. 512.— scot. 

.]— Mackenzie v. Macken- 
zie s Trustees (1878), 6 II. (Ct, of 
Seas.) 1027 ; 15 Sc. L. R. 690.— SCOT. 

g. .] — Hamilton's Trustees r. 

Hamilton (1879). 6 R. (Ct. of Sess.) 
1216 ; 16 Sc. L. R, 722.— SCOT. 

h. .] — Robertson v. Robert- 

son’s Trusts (1892), 19 R. (Ct. of 
heaa.) 849 ; 29 Sc. L. R. 758.— SCOT. 

_ .] — Shedukn V. Sehpden's 

Trustees (1895), 23 R. (Ct. of Scaa.) 
228 ; 33 So. L. R. 1 54 ; 3 S. L. T. 
180.— SCOT. 

1. .] — Byres 's Trustees v. 

Gemmell (1895), 23 R. (Ct. of^Scse.) 


. 236 ; 3 S. L. T. 214. 


.] — Lyon v. Lyon’s Trus 

TOES (190lj, 3 F. (Ct. of Sess.) 653 
38 ^0. L. R. 668 ; 8 S. L. T. 489.- 

SCOT. 

O' .1 — Middleton’s TBUSTEKi 

r. MmDLETON, (19091 s. O. 67 ; 46 8c 
L. R. 48 ; 16 S. L. T. 431.— SCOT. 

_ O' On (rrownda of fraud,] — 

Taylor v. Twredie (1865), 3 Maeph 
* Seas.) 928 ; 37 Sc. Jur. 482.- 

P' When declared irrevocable, 

--Walker v. Amey (1906), 8 F. (Ct. o 
Seaa.) 876 ; 43 So. L. R. 242; IJ 


S. L. T. 657.— SCOT. 

q. NcccbrUu for notice of repudia’ 
iion.] — Stewart v. Saunders (Mau.) 
(1912), 21 W. L. R. 499 ; 4 D. L. R. 
312; ajfd- (1913), 22 W. L. R. 620 ; 
7 D. L. R. 812. -CAN. 

r. Non -performance of condition — 
Whether trust avoided.] — If a trust or 
ondowmont be created bond fide, the 
m*‘re fact that the parties in possession 
of t bo trust or endowed property do not 
carry out the conditions of the trust 
does not invalidate the transactions. — 
Kastifsouree Dassee V. Krishna - 
KAMINKK Dahheb (1863), 2 Hay 557. — 
IND. 

PART I. SECT. 13, SUB-SECT. 2. 

t. Rectification of trust d^ed.] — A 
deed of trust was executed by a 
debtor, & by a mistake In setting out 
the metes & bounds a portion of the 
property intended to be conveyed was 
omitted ; subsequently to which a 
creditor obtained U roistered a judg- 
ment against the debtor : — Held : the 
assignees in trust were entitled to have 
the mistake rectified & the lien of the 
judgment creditor did not attach upon 
the land. — McMaster v. Phipps (1865), 
5 Gr. 253.— CAN. 

a. .)— A.-G. V. Williams (1914), 

33 N. Z. L. H. 913.— N.Z. 


PART I. SECT. 14, SUB-SECT. 1.— A. 

700 i. How created — By implication of 
Zate.l—JRe Terr jr (1886), 7 N. S. W. L. R. 


(L.) 23 ; 2 N. S. W. W. N. 83.— AUS. 

70011. .]— Finucank V. 

Registrar of Titles, [1902] St. R. 
Qd. 75.— AUS. 

700111. .]— An adminis- 
trator purchased from Govt, in his own 
name, & with his own funds, land in 
wliloh intestate as occupant had a pro- 
cmptlvo right, at the same price os it 
had been agreed to sell to intestate ; 
but being administrator the Govt, did 
not roqulro him to pay the value of 
improvements made by intestate : — 
Held : he was a trustee for the hoir-at 
law of intestate. Sc could not purchase 
for his own benefit. — Foster v. 
McKinnon (1850), 5 Gr. 610.— CAN. 

700 iv. .]— MoDougall V. 

Bell (1863), 10 Gr. 283.— CAN. 

700 V. . ] — Pickard v. 

Central Bank (1803), 6 All. 472. — 
CAN. 

700 vJ. .] — Maguire v. 

Maguire & Toronto General Trusts 
C oitPN. (1921), 64 D. L. R. 204 ; 60 
O. L. R. 162.— CAN. 


700 vii. .] — Alleynb V. Al- 

LEYNE (1846), 8 I. Eq. R. 493 ; 2 

Jo. & Lat. 644.— IR. 


b. .] — Kiernan V. M‘Cann, 

[1920] 1 I. R. 99.— IR. 

0 . Whether sum deposited in hank 
impressed with trust.] — ^Merchants 
Bank of Canada v. Thomson (Liqui • 
dator of the Canadian Agbnot,; 
Ltd.) (Alta.), [19191 1 W. W. R. 866 ; 
68 9. O. R. 287 ; 45 D. L. R. 616.— CAN. 
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Sect 14. — Constructive and implied trusts : Svb-sect* 

1 , B.] 

so that, in fact, only a tenancy from year to year 
existed, but the owner in fee of the lands, the 
tenants & their subtenants had all been acting for 
years on the terms of the lease which was at length 
duly renewed : — Held : no one of them could 
subsequently setup in equity claims adverse to the 
several charactei*s they bore under such lease & 
sub-lease. — A rciibold v. Scully (1861), 9 H. L. 
Cas. 360 ; 5 L. T. 100 ; 7 Jur. N. S. 1169 ; 11 
E. H. 769, U. L. 

Annolatiovs : — Menid. Lo Clorc v. Greene (1873), 22 W. R. 
428 ; Webster v. Southey (1887), 3G Ch. D. 9 ; Belghton 
V. Boighton (1895), 04 L. J. Ch. 796 ; lie Astley & 
Tyhlebley Coal ^ Salt Co. & Tyldesloy Coal Co. (1899), 
08 L. J. Q. B. 252 : Dominion Coal Co. v. Maskinonge 
S.S. Co., 11922] 2 K. B. 132 ; Weld v. Petro (1928), 97 
L. J. Ch. 399. 

708. Whether trust created — Renewal by person 
partly interested — Trust only when special duty 
exists.] — There is no authority for the general 
proposition that if a person only partly interested 
in an old lease obtains from the lessor a renewal, 
he must be held a constructive trustee of the new 
lease, whatever may be the nature of his interest 
or the circumstances under wliich he obtained the 
new lease. A person renewing is only held to be 
a constructive trustee of the new lease if, in respect 
of the old l(^ase, he occupied some special position 
by virtue of wliieh lie owed a duty towards the 
other 7)ersons interested : as, for example, in the 
case of a renewal by a tenant for life of settled 
leaseholds, or by a partner of a partnership lease, 
or by a mtgee. of a mortgaged lease. In all such 
cases the new lease is treated as engrafted on or 
as forming pait of the original lease. 

A lessor granted a lease for seven years of a 
house in which the lessee carried on a profitable 
business. On the expiration of the term, the 
lessor refused to renew, but allowed the lessee to 
remain as tenant from year to year at an increased 
rent. During that tenancy the lessee died intes- 
tate, leaving a widow & three children, one being 
an infant. The widow took out administration to 
her husband’s estate, & she & the two adult 
children, one of whom was a son, continued to 
carry on the business under the existing yearly 
tenancy. Tlie widow & son each applied to the 
lessor for a now lease for the benefit of the estate, 
wliich he refused to grant, but, having determined 
the yearly tenancy by notice, he granted to the 
son “ personally ” a new lease for three years at 
a still further increased rent. 

In an action wliich had in the meantime been 
instituted by the three cliildren, including the 
infant, against the administratrix for administra- 
tion of intestate’s estate, the administratrix applied 
to have the new lease treated as having been taken 
by the son for the benefit of the estate & for an 
account of the rents & profits received by him : — > 
Held : the evidence took the case out of Ex p, 
Grace, No. 710, post, in that it showed that the 
right or hope of renewal had been determined by 
the lessor himself before the son intervened, so 
that the new lease could not be treated as an 
accretion to the estate of deceased, & also that the 
son had in no way abused his position nor stood 
in any fiduciary relation towards nor owed any 
duty to the other persons interested in the estate ; 
& he was therefore entitled to retain the lease for 
his own benefit. — Re Biss, Biss v. Biss, [1903] 


2 Ch. 40 ; 72 L. J. Oh. 473 ; 88 L. T. 403 ; 51 
W. R. 604 ; 47 Sol. Jo. 383, 0. A. 

Annotation : — ^Refd. Griffith v. Owen, [1907] 1 Ch. 195. 

709. Co-lessee.] — Three lessees of a 

church lease. One renews in his own name, it 
shall be a trust for all. — Palmer v. Young (1684), 

1 Vem. 270 ; 1 Eq. Cas. Abr. 380 ; 23 B. R. 468. 
Annotations Consd. lie Biss, Biss v. Biss, [1903] 2 Ch. 40. 

The case was one of clear breach of faith & was decided 

on Its own special circumstances & is no authority what- 
ever to support the more general proposition for which it 

Is often cited (Romkr, L.J.). Beid. Be Lulham, Brlnton 

V. Lulham (1884), 53 L. J. Ch. 928. 

710. Co-lessee with infant.] — If a 

person jointly interested with an infant in a lease, 
obtain a renewal to liimself only, & the lease 
prove beneficial, he shall be held to have acted as 
trustee, & the infant may claim his share of the 
benefit ; but if it do not prove beneficial he must 
take it upon himself . — Ex p. Grace (1799), 1 Bos. 
& P. 376 ; 126 E. R. 962. 

Annotation : — Distd. lie Biss, Biss v, Biss, [1903] 2 Ch. 40. 

711. Renewal by tenant for life — Under 

covenant to assign to trustees.] — A. on the marri- 
age of B. his son settles a lease on B. for life, to his 
wife for life, & then to the issue of the marriage. 
B. covenants from time to time to renew the lease, 
& to assign it on the same trust. lie renews the 
lease, but does not assign it to the trustees, & dies 
greatly indebted. This lease is bound by the 
marriage agi’eemont, & is not assets for payment 
of B.’s debts. — Plowman v. Plowman (1693), 

2 Vern. 289 ; 23 E. R. 786. 

712. .] — Tenant for life under a settle- 

ment of a Crown lease gets a renewal in reversion 
it shall go to the uses of the settlement. — Tastkh 
V. Marrioti' (1768), Amb. 668 ; 27 E. R. <133. 
Annotations : — Refd. Randall v. Russell (1817), 3 Mer. 190 : 

Re Biss, Biss v, Biss, [1903] 2 Ch. 40. 

713. .] — Where tenant right estate 

settled upon marriage is renewed the renewal is to 
the uses of the settlement. — Pickering v. Vowles 
(1783), 1 Bro. C. C. 197 ; 28 E. R. 1080, L. C. 
Annotations: — Apld. Randall v. Russell (1817), 3 Mcr. 190 ; 

He Lulham, Brintou Lulham (1884), 53 L. J. Ch. 928. 

Refd. Re Bibs, Bibs v. Biss, [1903] 2 Ch. 40. 

714. .] — Testator gives to his daughter 

B. a leasehold, held under the corpn. of L. for three 
lives & twenty-one years after the death of the 
survivor, “ for all his estate & interest therein.” 
He gives other parts of his property to his son, & 
two other daughters ; & the residue of liis estate, 
real & personal, to be equally divided between 
his three daughters & his son; with a proviso 
that, in case of the death of any without leaving 
issue ” the dying child or cliildren’s share or 
shares ” should go over to & bo divided among the 
survivors ; followed by a clause that any or either 
of his children who should dispute his will should 
have no benefit from any thing therein contained, 
but the share or shares therein before given to him, 
her, or them should go to the others. B. enters 
on the leasehold given her by the will, &, after the 
expiration of the three lives, but during the 
twenty-one years which commenced on the death 
of the survivor, obtains a renewal. She then dies, 
after the expiration of the twenty-one years, 
without issue, having by her will given the premises 
to J. ” for all her estate & interest therein.” On 
her death, S., the only surviving child of testator, 
enters by virtue of the proviso in his will. J. 
brings ejectment & recovers possession ; & after- 


PART I. SECT. 14, SUB-SECT. 1.— B. 

712 i. Wlitther trust created — Renewal 
life .] — Kyre V. Dolphin 
(1813), 2 Ball. & B. 290, 298.— IR. 
71211. - — .]— O’Brien V. Eqan 


(1880), 6 L. R. It. 633.— IR. 

712 iii. - 

Hanbuky, [1919] ] 

712 iv. .] — Bbady V. Brady» 

[1920] 1 I. R. 170.— IR. 


.1 — Barrett 

1 1 1. R. 275.— IR. 


d. Settlor.] — Re Ander- 

son's Estate (1869), 18 W. R. 248.-- 

IR. 

0 . remainderman.] — 

Lands, held under a lease for lives, 
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wards purchases the reversion in fee, for which the 
Option is given him, as tenant of the premises, by 
the corpn. : — Held: (1) the proviso in the will, 
with reference to the subsequent clause, extended 
to all the interests taken by the children under the 
will, & was not confined to the residue only ; the 
moaning of the word shares being explained by 
that subsequent clause ; (2) the renewed lease was 
purchased by B. as trustee of the term, & went 
over to S. upon her death without issue ; (3) with 
respect to the revei*sion in fee, ,T. was a purchaser 
thereof for his own benefit, there not being enough 
in the case to extend to it the principle upon which 
the renewed lease was held to be taken for the 
benefit of those in remainder. — II ardman v. 
.loiiNSON (1815), 3 Mer. 347 ; 36 E. R. 133. 
Annotations : — As to (3) Diatd. Fosbrooke v. Balguy (1833), 
2 L. J. Ch. 135. Consd. Trumper v, Trumper (1872), 1 j. R. 
14 Fq. 295 : Aberdoou Town Council v. Aberdeen 
University (1877), 2 App. Caa. 644. Distd. Re Ranelag:h'8 
Will (1884), 26 Cn. D. 590. Consd. Bovan v. Webb, [19051 
1 Ch. 620. Reid. Giddlnga v. GlddiiiRs (1827), 3 Ruhh. 
241 ; liloyd-Jones v. Clark-Lloyd, [1919] 1 Ch. 424. 

715. .] — Randall p. Russpill, No. 

730, post. 

71 $, j — If a tenant for life of an 

underlease for eighteen years gi'anted by a pei-son 
who himself holds the premises so underlet along 
with other property under a lease for twenty-one 
years purchases the interest of his immediate 
lessor & obtains from the superior lessor a renewal 
of the lease thus purchased, the renewed lease is 
subject so far as regards the premises which were 
comprised in the underlease to the same trusts as 
would have affected the imderlea.se if it had not 
been signed or had not expired by the effluxion of 
time. The same rule holds though tlio lease at the 
time of the purchase was vested in a trustee upon 
trusts under which he could not have granted a 
renewal of the underlease & though the tenant for 
life outlived by twenty-five years the time at 
which the underlease would have expired by 
effluxion of time. — G iddings v. Giddings (1827), 
3 Russ. 241 ; 58 E. R. 367. 

AnnoMions :—Retd. Lloyd-Jonca r. Clark-Lloyd. [19191 
Mentd. Bradford v. Bro'^nojohn (1868), 3 
Ch. App. 711. 

717. Subsequent purchase of re- 

version.] — W. was benelicially entitled for his 
life to renewable leaseholds for three lives, held 
to renew, & subject to certain charges. 
All the cesiuis que vie having died, <fc W.’s right 
to renew being disputed by the reversioner, 
the trustee of the leaseholds, with the consent of 
the persons entitled to the cliargcs, in order to 
laeilitate the obtaining of a renewal, transferred 
the legal estate to W. by a deed, which recited, 
though contrary to the fact, that the charges 
had been paid by W. Thereupon W. obtained 
ft ^newal, without prejudice to the question 
in dispute, & subsequently, to avoid litigation, 
purchased the reversion in fee. lie subsequently 
paid off the charges, &, mortgaged the premises 
will, reciting that the charges were 


subsisting, he devised his interest in the premises 
to T., subject to the cliarges : — Held : T. took the 
fee subject to the charges. — T rumper v. Trumper 
( 1873), 8 Ch. App. 870 ; 42 L. J. Ch. 641 ; 29 L. T. 
86 ; 21 W. R. 692, L. JJ. 

718. Lease renewable by custom.] — 

The doctrine that a renewal of leaseholds by a 
tenant for life enures for the benefit of the 
remainderman applies equally to a purchase of 
the reversion. Testatrix devised leaseholds renew- 
able by custom to J. for the residue of the term & 
after the death of J. during the residue of the term 
1-0 the children of J. in equal shares. J. renewed 
the leaseholds more than once, <& finally purchased 
the reversion : — Held : the fee simple in the pro- 
perty passed by the devise in the will to the 
children of J. & became subject to the trusts of 
the will. — ^P hillips v. Phillips (1885), 29 Ch. D. 
673 ; 64 L. J. Ch. 943 ; 53 L. T. 403 ; 33 W. R. 
863, C. A. 

Annotations: — Consd. Lonprton v. Wilsby (1897), 76 L. T. 
770 ; Bevan v. Webb, [1905] 1 Ch. 620 ; Griffith v. Owen, 
[1907] 1 Ch. 195. 

719. .J — He Biss, Biss v. Biss, No, 

708, ante. 

720. Renewal by trustee —Trustee for benefit 

of Infant — Lessor refusing to renew to Infant.) — 

Loaso of a market devised to a trustee for the 
benefit of an infant ; lessor, before expiration of 
the lease, refuses to renew to the infant ; tru.stee 
takes it himself, shall be obliged to convey to the 
infant, & account for the profits. — Keech v. 
Sandpord (1720), Sel. Cas. Ch. 61 ; 2 Eq. Cas. 
Abr. 741 ; Cas. temp. King, 61 ; 25 E. R. 223, L. C. 
Annotations : — Distd. Norris v. Le Nove (1743), 3 Atk. 26, 
Apid. Taster v. Marriott (1768), Amb. (568 ; Re Anderson’s 
Estate (1809), 18 VV. R. 248. Distd. liongton v. Wllsby 
(1897), 70 L. T. 770. Apld. Griffith v. Owen, 11907] 1 Ch. 
19.5: Lloyd'Joncs v. Clark-Lloyd, 11919] 1 (’h. 424. 
Bold. Owen V. Wlllluujs (1773), Ainb. 734 ; Stone r. 
Thced (1787), 2 Bro. C. C. 243 ; Randall v. RubboII (1817), 
3 Mer. 190 ; Aberdeen Ry. v. Blalkio (1854), 2 Eq. Rep. 
1281 ; Re Adamfi & St. Mary Abbotts, ETenHinjgton (1884), 
51 L. T. 382 ; Re Biss, Biss v. Biss, [1903] 2 Ch. 40 ; Bovan 
V. Webb, [1905] 1 Ch. 620. 

721. .] — Nothing is better estab- 

lished as a general proposition than that whore 
a trustee for an infant renews a lease in liisown 
name, tlie renewed lease shall enure for the infant’s 
benefit. This is a doctrine founded on general 
policy to i>revent frauds, & has long been an 
established rule in cts. of equity. — B lewett v. 
Millett (1774), 7 Bro. Pari Cas. 367 ; 3 E. R. 238. 
II. L. 

Annotation Reid. Rc Biss, Biss t?. Biss, [1903] 2 Ch. 40. 

722. .] — If trustees, mtgees., & persons 

interested, obtain renewal, the new lease is always 
subject to the trusts & limitations of the old lease 
(Lord Bathurst). — Rawe v. Chichester (1773), 
Amb. 715 ; 27 E. R. 463 ; suh nom. Bromfield v. 
Chichester, Raw v. Duthelby, 2 Dick. 480, L. C. 
Annotations : —Apld. IMckorlnff v. VowIcb (1783), 1 Bro. C. C. 

197 ; Webb v. Liigar (1836). 2 Y. & C. Ex. 247 ; Mill v. 
Hill (18,52), 3 H. L. Cas. 828 ; Rc Biss, Biss v. Bins, [190.3] 
2 Ch. 40. Befd. RandaU v. Rusaell (1817), 3 Mer. 190; 
Bradford v, Brownjohn (1868), 37 L. J. Ch. 198. 


devised to M. for life, 
fw to T. absolut 

uuey joined In surrendorlngr the lei 
6 vo 8 to th 
^ heirs, as joint-tenai 
lands, but M. survl 
1 ^ 1 Revised to defts. :~llt 
estate grranted by the i 
rf?®T?T vested in defts. os devii 
T Pl«. os the heli 

n devisee. — H tll v. B 

(1874), 8 I. R. Eq. 140.— IR. 

representatives 
Welch (1836). L. & 
temp. Plank. 346. — IR. 

M ‘Or ITT" — r~A — M'Craoken 

Clellaxd (1877), 11 I. R. : 


172.— IR. 

7221. Renewal hy truslee.l — 

The renewal of a lease taken by a 
trustee, shall enure to the benefit of the 
cestui que trust,] — Griffin v. Griffin 
(1804), 1 Sch. & Lef. 352.— IR. 

72211. .) — Trustee of a 

lease renewingr for his own benefit, 
r onsidorod in equity as still holdinfr for 
hla cestui que trust, even when clear 
that lessor would not have renewed for 
the benefit of the cestui que trust .] — 
FITZGIBBON V. SOANLAN (1813), 1 

Dow. 261.— IR. 

722111. .1 — Renewable lease- 

holds having been devised upon trusts, 
one of the trustees obtained a renewal 


of the loaso of the devised lands, & a 
new loaso of additional lands, in one 
lease, at a bulk rout : — Held : quoad 
the additional land, the renewal was 
not a graft upon the old lease. — 
Aohkhon V, Fair (1843), 2 Con. & Law. 
208 ; 3 Dr. & War. 512.— IR. 

722 4v. .1 — M'Atxistkr V. 

Walsh (1845), 8 I. Eq. R. 250.— IR. 

722 V. .] — Lovattv. Knipb 

(1849), 12 I. Bq. R. 124.— IR. 


722 vi. .] — Kiernan 

M'Cann. [19201 1 I. R. 99.— IR. 


722 vii. .1 — Russell v. 

Duril Executors, [1920] N. Z. L. R. 

91.— N.Z. 
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Trusts and Trustees. 


Heci, 14. — Constructive and implied trusts : Suh-sect. 
1, B, <Sc C.] 

723. ,] — ^F. holds a lease as trustee ; 

lease expires, &: he renews it for his own benefit. 
This not impeached for nearly twenty years from 
the time of renewal. Trustee licld in equity to 
have renewed for benefit of his cestui que trusty 
& his representative ordered to account accord- 
ingly. 

Where a trustee held a lease for the benefit of a 
cestui que trusty & made use of the influence which 
his situation enabled him to exercise to fit a new 
lease, cts. of Equity had said that he should hold 
it for the benefit of the cestui que trust (Lord 
Eldon, C.). — Pitzgibbon v. Scanlan (1813), 1 
Dow. 261 ; 3 E. R. 694. 

Avnofutiona : — Refd. Clegg u. Edmondson C1857), 8 De G. M. 
& G. 787. Mentd. Inglis V. Mansnuld (1835), 3 01. & Fin. 
302 ; Donald Campbell v. Poliak, 11927] A. C. 732. 

724. .] — If a trustee renews a lease, 

the cestui que trust has tlie benefit of such renewal. 
— Re Entett, Ex p. Andrews (1810), 1 Madd. 573 ; 
56 E. R. 210; suh nom. Re Emmett, Ex p. 
Andrews, 2 Rose, 410. 

Annotations: — Refd. Ilonson v. Blackwell (1845), 4 Hare, 
434; Dobson v. Land (IS'iO), 8 Hare, 210; Dalby v. 
India & London Life Assco. (1854), 18 Jiir. 1024 ; 
Crompton u. Huber (1855), 26 L. T\ O. S. 43. 

725. Renewal by quasi tenant in tail.] — 

A. possessed of a church lease for three lives devised 
it to trustees for certain purposes, till his son R. 
should attain twenty-one & when Ids son should 
attain that age, he dhected his tnistees to stand 
seised of it to the use of his son & the heirs of his 
body ; & by a codicil he direcU‘d that if his son 
R. should die without issue, his son R. should 
inherit the estate in the same manner as R. was 
to inherit it. R. being quasi tenant in tail, if he 
surrender this lease <fc take a new one to himself & 
his heirs for three now lives, there is no equity on 
behalf of P. to make R. or Ws devisees trustees of 
the new lease for P. — Blake v. Blake (1786), 
1 Cox, Eq. Cas. 266 ; 3 P. Wms. 10, n. ; 29 E. R. 
1160. 

Annotations : — Retd. Lloyd v. Jobnes (1804), 9 Vea. 37; 
Moody V. Walters (1809), 16 Ves. 283 ; Slado v, Pattison 
(1835), 5 L. J. Ch. 61 ; Cresswoll v. Hawkins (1857), 3 
Jur. K. S. 407. 

726. Renewal by personal representative.] — 

If a trustee of a term surrender &; take a further 
term, that shall be for the benefit of cestui que trust 
—Holt v. Holt (1670), 1 Cas. in Ch. 190 ; 22 E. R. 
756. 

Annotation: — Refd. Pawo r. Cbioboster (1773), Arab, 
716. 

727. .]— Anon. (1685), 2 Cas. in Ch. 

207 ; 22 E. R. 91.3. 

728. .] — An exor. in trust for an infant 

residuary legatee renews a lease, part of testator’s 
personal estate in his own name, & having mort- 
gaged it, assigns tlio equity of redemption to a 
trustee to sell for payment of his own debts. The 
trustee sells to one who had notice of the infant’s 
title. Purchase sot aside. — W attle y v. Walley 
( 1687), 1 Vem. 484 ; 23 E. R. 609 ; suh nom. 
Anon., 1 Eq. Cas. Abr. 832, pi. 7. 

Annotations : — Refd. Brown v. Blount (1830), 9 L. J. O. S. 
Ch. 74 ; Rowley r. Ginnever, [1897] 2 Ch. 603. Mentd. 
l^oaoock V. Burt (1834), 4 L. J. Ch. 33 ; Wlllats v. Busby 
(1842), 6 Beav. 193. 

729. .] — ^Bequest of leaseholds for 

years, determinable upon lives, for life, with 
remainder over, for aU the residue of the term & 
interest testator shall have to come therein at his 
decease. The term expired in the life of testator; 
who continued to hold ; & paid half a year’s rent 
before his death, as tenant by the year. 


Upon the general words, unrestrained, com- 
prising the interest from year to year, & the 
intention upon the whole will, a subsequent lease, 
obtained by the extrix., the widow & tenant for 
life under the will, was held subject to the uses of 
the will ; as the residue of the term at his death, 
however short, would have been. 

If the representative having become tenant for 
life of that interest, had acquii*ed a lease through 
the opportunity afforded him during that short 
period, my opinion was, that she would be a 
trustee {per OuR.). — James v. Dean (1808), 16 
Ves. 236 ; 33 E. R. 744, L. C. ; previous proceed- 
ings (1806), 11 Ves. 383, L. C. 

Annotations : — Apld. ALTchbold v. Scully (1861), 9 H. L. Cas. 

360. Refd. Randall v. RusseU (1817), 3 Mer. 190 ; lie 

BIsh, Bias V. Biss, [1903] 2 ()h. 40 ; Lloyd- Jones v. Clark- 

Lloyd, [1919] 1 Ch. 424. 

730. .] — Testator devised leaseholds for 

lives to his daughter F. & the heirs of her body & in 
default of such issue to A. & her heirs, tlie daughter 
being at the time of his death a married woman & 
of unsound mind her husband took out adminis- 
tration to testator with his will annexed & as such 
administrator renewed the leases & assigned them 
to a trustee for liis own benefit. F. survived her 
husband : — Held : upon the death of F. A. became 
entitled to the renewed leases. — Fitzroy v. 
Howard (1828), 3 Russ. 226 ; 7 L. J. O. S. Ch. 16 ; 
38 E. R. 661, L. C. 

Annotation : — Refd. Welgall v. Brome (1833), 6 Sim. 99. 

731. .] — An exor., six years after the 

death of testator, sun*endered a lease belonging to 
testator, & took a renewed lease, including addi- 
tional property & at an increased rent, in his own 
name. Ho afterwards deposited the lease as 
security for money advanced to him, which ho 
applied to his own purposes. The renewed lease 
contained no mention of the surrender, & the 
mtgee. did not know that the borrower was an 
exor., or that he was not the beneficial owner of the 
lease. He did not, however, make any inquiry 
into the title. An action was afterwards brought 
to administer testator’s estate, & a consent order 
was made for the sale of the leasehold property, 
without prejudice to any right, the mtgee. giving 
up the lease to facilitate the sale. He claimed to 
be paid the amount duo to him by the exor. out 
of the proceeds of sale ; — Held : the lease was in 
equity part of testator’s estate, & the equity of the 
estate being prior to the equity of the mtgee., 
must prevail against it . — Re Morgan, Pillorem 
V. PiLLGREM (1881), 18 Ch. D. 93 ; 60 L. J. Ch. 
834 ; 45 L. T. 183 ; 30 W. R. 223. 

Annotations: — Consd. Jennings v. Mather, [1901] 1 K. B. 

108. Refd. lie Gorton, Dowse v. Gorton (1889), GO L. T. 

305 ; Graham v. Drummond, [1896] 1 Ch. 968. 

732. Renewal by settlor.] — In 1866 A., by 

a post-nux^tial settlement, in consideration of 
natural love & affection, assigned a lease for a 
term expiring in 1906 to trustees, in trust for the 

I benefit of his wife. In 1870, without disclosing the 
I settlement, A. obtained a lease of the same 
premises for forty years, in consideration of a 

E remium of £91, & the surrender of the former 
$ase. 

The old lease, cancelled, & the new lease, were 
delivered by A. to his wife : — Held : in taking the 
new lease A. acted for the benefit of his wife, & 
as agent for her & the trustees of the settlement, 
although there was no written declaration of trust 
of the new lease, such lease was “ by operation of 
law ” subject to the trusts of the settlement 
declared in respect of the old lease . — Re Lulham, 
Brinton V. Lxjlham (1886), 63 L. T. 9 ; 33 W. R- 
788, 0. A. 
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788 . Renewal by mortgagee.] — Rawe v, 

Chichester, No. 722, ante. 

.] — See Mortgage, Vol. XXXV., pp. 

310, 311, Nos. 671-673. 

Renewal by mortgagor.] — See Mortgage, 

Vol. XXXV., p. 311, Nos. 674, 676. 

Renewal by partner.] — See I^artnership, 

Vol. XXXVI., pp. 422, 423, Nos. 917-920 ; 
Mines, Vol. XXXIV., pp. 626, 026, Nos. 222- 
224. 

C. Acquisition of Reversion. 

734. By tenant for life,] — Hardman v. Johnson, 
No. 714, ante. 

736. .J— Phillips v. Phillips, No. 718, 

ante. 

736. Purchase from assignee — Distin- 

guished from purchaser from original reversioner.] 

— Testator, seized in fee of a moiety of an estate at 
L. in possession of the other moiety as tenant 
from year to year to St. J. College, his lease from 
the College having expired, gives to his wife, 
durante viduitate, “ all that his messuage or tene- 
ment, with the farm & lands at L. & all lus estate 
& interest therein, she paying the rent reserved to 
St. J. College,” etc. The widow, after his death, 
obtains a new lease, &; subsequently purchases 
the reversion of one to whom it had been conveyed 
by the College under an Act of Parliament : — Held ; 
( 1 ) the renewed lease was taken subject to the trusts 
of the will, & those in remainder to contribute to 
the fine paid by the widow in j-u-oportions to be 
settled by the master ; (2) the purchase of the 
reversion, not from the College, but from the i^erson 
to whom it had been conveyed by the College, was 
not, under the circumstances, to be taken subject 
to the trusts of the will. — Randall v. Russell 
(1817), 3 Mer. 190 ; 36 E. R. 73. 

Annotations: — As to (2) Distd. Olddings v. Giddinfirs (1827), 

3 Russ. 241. Apld. LouKton v. Wllsby (1H97), 76 L. T. 

770. Oonsd. Bevan v. Wobb, [1905] 1 Cb. 020. Refd. 

Griffith V. Owen, [1907] 1 Ch. 195 : Lloyd-Joncs v. Clark- 

Lloyd, [1919] 1 (Jh. 424. Generailu, Consd. Trumper r. 

Trumpor (1872), L. R. 14 Eq. 295. Mentd. Cockayne v. 

Harrison (1872), L. R. 13 Eq. 432. 

737. Assignee of first life tenancy — Entitled 

in ultimate remainder — Reversion acquired on 
failure to renew lease.] — A leasehold for lives was 
devised by testator who died in 1 820 to trustees, on 
trust for a tenant for life & other persons in 
remainder, the ultimate remainder in fee being 
given to the tenant for life. Tiie first trust was 
to renew the lease from time to time, paying the 


necessary fines &; expenses out of the rents, op 
raising them by mtge. In 1825 the trustees ob- 
tained a renewed lease for tliree lives, one of which 
was that of the tenant for life. In 1855 & 1869 
respectively the other two lives dropped. In 
Oct. 1876, the tenant for life contracted to 
sell all his interest in the property to B., & a con- 
veyance was executed in Mar. 1879. In Dec. 
1876, the Ecclesiastical Comrs., in whom the rever- 
sion subject to the lease was then vested, & who 
would not renew the lease, contracted to sell the 
reversion to B., & in Aug. 1879, they executed a 
conveyance to him, the conveyance being expressly 
made subject to ” such trusts, equities, estates, 
& interests ” as then affected the leasehold interest. 
In June, 1878, the School Board for London, 
under their statutory powers, took part of the 
property, & in Jan. 1880, they paid the purchase- 
money & compensation money into ct. The legal 
estate in the lease was outstanding in the repre- 
sentatives of the last surviving trustee of the will ; 
— Held : irrespectively of the form of the con- 
veyance of the reversion to B., it was, according to 
the ordinary doctrine of a ct. of equity, impossible 
for him to purchase the reversion otlierwiso than 
as a trustee for the persons interested in the lease 
under the trusts of the will, & subject to his right 
to be recouped the purchase-money, he was only 
entitled to an order for payment on the interest 
on the fund in ct. during the life of the tenant for 
life under the will. — Re Ranelagii’s (Lord) 
Will (1884), 20 Ch. D. 690 ; 53 L. J. Ch. 689 ; 
suh nom. Re Ranrlagh’h (Viscount) Will, 
Breton v. London School Board, 51 L. T. 87 ; 
32 W. R. 714. 

Annotaiion Refd. Do licchbergr r. Bcoton (1888), 38 Ch. D. 

192. 

738 . Tenant for life In remainder — Lease 

not renewable by custom or contract.] — By his 
will, J.,tho lessee of ceitain leaseholds, not renew- 
able, gave the same to his brother for life, with 
remainder to E. for life, with remainder for the 
benefit of the children of E. During the life of 
the first tenant for life E. purchased the reversion 
expectant on the determination of the lease. On 
a summons taken out in these circumstances to 
fiscertain whether the i^urchaser was a trustee 
for the remaindermen : — Held : there being no 
case in which the doctrine of Keech v. Sandford, 
No. 720, ante, had been applied to leaseholds not 
renewable by contract or custom, the purchaser 


7331. h'enewal hy inortgagcc.] — 

riio principles on which ct«. of equity 
1 ^^ consldoriuff ronowed IntorcstH 
obtained by mtgeos. trustees, etc., 
grafts, are : that tbe advantage was 
proceed either by being in posaession ; 
or when out of it, by a contrivance to 
oust the lessee of the benefit of renewal. 
“-NRflKTTT V. TRRDENNICK (1808), 1 
Ball. & B. 29.— IR. 


d — Nicholson v. Oanper 

(1909), 8 C. L. R. 648.— AUS. 


. L, Renewal by ererutor de son 

Mulvany V. Dillon (1810) 
1 BoU. & B. 409.~IR. 


•! — McNulty v. Hamill 

(1815), Beat. 544.— IR. 


, 1* TT~ Renewal by person about to 
be evicted — Whether land thereby freed 
from annuity ,] — Where a party Is In 
possession of premises as tno assignee 
01 a lease, subject to an annuity, 
amongst other oharges, & pending an 
® 7 j;Otion for non-payment of rent, 
into a new agreement, whereby, 
^bjoot to the right of redemption, he 
18, In consideration of a sum of £750, 
w get a lease at a less rent, to oom- 
^bo termination of the nine 
months allowed tor redemption ; there 


tiiough the ejectment proceeding lias 
been jicrfected, & tlie eviction actually 
had, yet the new interest is a graft 
upon tlie old, &, as such, subject to 
the annuity. — Jonkh v. Kkahney 
(1842), 1 Dr. & War. 131.— IR. 

m. Renewal to vridow of tenant,] 

— The widow & administratrix of a 
tenant from year to year of a holding 
In Ulster continued in possession for 
two years after hla death, Ar, the 
tenancy having been thou determined 
by notice to quit, offered no resist- 
ance to an ejectment brought by the 
landlord, who took formal posHOsslon, 
but left her in imdisturbod occupa- 
tion at the same rent : — Held : that, 
though there was no fraud in the 
transaction, the new tenancy was a 
graft on the old for the benefit of the 
next-of-kin of the intestate ; oven 
though there were a custom on the 
estate that a holding should not be 
divided amongst the next-of-kin of an 
intestate, but he given to the widow. 
If a desirable tenant. — Kkli.y v, 
Kelly (1874), 8 1. R. Kq. 403, — IR. 

n. Renewal by tenant in 

common.] — Where a lease held by 
tenants in oommon has expired, & the 
lessees’ Interest Is determined & no 


tenancy or Interest continues or has 
sprung up In the former co-owners of 
the lease, there is no necessary Inca- 
pacity which debars one of such tenants 
in common from obtaining a new 
lease to himself personally. If he does 
not abuse or take an inequitable 
advantage of his position, 6c it the 
lessor has power to give, 8c intends to 
give, it to him to the exclusion of the 
other former co-owners. — Uhntkr v. 
Allen, [1007] 1 I. R. 212.— IR. 

o. Renewal by husband of 

tenant -wife,]~~Re Local Rkowtration 
OF Title (Ikeland) Act, 1891, & 
Smith (1918), 52 I. L. T. 113.— IR. 

PART I. SECT. 14, SUB-SECT. 1.— C. 

p. Ry vnderlessee,] — A, demises 
lands to B. for 99 years ; B. demises 
same to C. reserving a reversion of 
two years. C. demises the premises to 
occupying tenants, & afterwards with- 
out notice to B. applies for, & obtains a 
reversionary lease of the premises from 
A. : such lease Is not a graft upon the 
orliHual lease. — Maunsel v. O’Brien 
( 1835), 1 Jo. Ex. Ir. 176.— IR. 

a. ByiruMee.] — Gabbsttv. Lawder 
(1883), 11 L. R. It. 296.— ir. 
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Sect 14. — Constructive and implied trusts : Sub-secL 

i, C., D, & jg.] 

was not a trustee for the remaindermen. — Dongton 

V. WiLSBY (1897), 70 L. T. 770. 

Annotations: — FoUd. Bevan v. Wobb, [IOO.'j] 1 Ch. 620. 
ReM. lie BIh8, Bias v. Bias, [1903] 2 Ch. 40 ; Griffith v. 
Owen, [1907] 1 Ch. 195. 

739. In possession of mortgaged premises — 

Purchase under power of sale In mortgage.] — A. 

by will gave N. Ilouse & M. IIouso to his daughter 
S., the wife of O., for life, with remainder to their 
children as tenants in common, & gave B. Hons*", 

W. House, & Y. House to the children of J. equally. 
At the death of A. the children were infants, & 

N. Ilouse, M. House, & B. House were comprised 
in a single mtge. to X. to secure 1*1,350, while W. 
Ilouse &; Y. Ilouse were subject to several mtges. 
to other persons. S. & O. & J. determined that, 
to give effect to the will the mtge. debt of £1,350 
should bo apportioned between N. House M. 
House on the one hand & B. House on the other. 

O. & J. communicated with X., the mtgee., &> it 
was arranged that N. IIouso & M. House should 
be purchased by O. & B. Ilouse, W. House, & Y, 
House by J. for amounts equal to the sums due on 
the mtgees., there being no valuation or bargain- 
ing, or evidence of the previous intention of the 
mtgees. to sell, although the power to sell had 
become exercisable. O. at once began to look out 
for sub-purchasers of N. House <fc M. House, A 
in Mar. 1880, a sub-purchaser of N. House having 
been found to buy it, O. raised the balance of the 
imrchase-money payable by him on a nit go. of M. 
House. On completion the propeiiies w^ere con- 
veyed to O. & J. respectively in tlie manner & 
with the recitals usual in the case of mtgees. 
selling under their powers of sale, & O. conveyed 

N. House to the sub-purchaser & mortgaged M. 
House for tlie balance. Tlie value of the two 
houses was at least £1,580, whereas O. imid only 
about £1,246 for them. 8. died in 1882 : — Held : 

O. was a trustee of N. House & M. House, subject 
to the life interest of 8., for the children of O. — 
Griffith v. Owen, [1907] 1 Ch. 195 ; 70 L. J. Ch. 
92 ; 90L. T. 5; 23T. L. B.91. 

■ .] — See Settijements, Vol. XL., p. 794, 

Nos. 3231-3235. 

740. By trustee— Lease not renewable by custom 
or contract.] — The doctrine that wherever the 
reversion or a lease which forms iiart of a trust 
estate is purchased by the trustee of tlie lease the 
purchase is for the benefit of the trust estate 
applies only to leaseholds which are renewable by 
custom or contract. Therefore if a trustee of a 
lease which is not thus renewable buys the rever- 
sion in the lease, he may, in the absence of fraud, 
hold it for his own benefit. — Bevan v. Webb, 
[1905] 1 Ch. 620 ; 71 L. .T. Vh. 300 ; 93 L. T. 298 ; 
53 W. B. 651. 

Annotation: — Reid. Griffith v. Owen, [1907] 1 Ch. 195. 

Purchase of equity of redemption by tenants in 
common.] — See Beal Property, Vol. XXXYIIL, 
p. 686, No. 269. 

D, Accretions to Trust Property. 

741. By encroachment on Crown lands — Grant 
of land by Crown.] — ^A., having made an encroach- 
ment on the lands of the Crown in the Forest of 
Dean, died seised of it, leaving a will by wliich he 
devised it to his widow for life, with remainder 
to pltfs. The widow entered into possession, 
& afterwards, under 1 & 2 Viet. c. 42, authorising 
the making gi'ants from the Crown for nominal 
considerations to the holders of the encroach- 
ments, she procured a conveyance from the Crown 
to herself in fee, & died, having devised the 


property to defts. : — Held : on the construction 
of the Act, it contained nothing to take the case 
out of the general rule, according to which, the 
grant having been obtained by the widow by 
virtue of a possession referable to her husband s 
will, must be treated in equity as made for the 
benefit of his devisees, &, on the death of the widow, 
the pltfs. were entitled to the land. 

If a lease had been granted under the Act to a 
tnistee, he would have held it on trust (Turner, 
L.J.). — Yem V. Edwards (1857), 1 De G. & J. 598 ; 
3 K. & J. 564 ; 27 L. J. Ch. 23 ; 30 L. T. O. S. 110; 
22 J. P. 495 ; 4 Jur. N. 8. 647 ; 6 W. B. 20 ; 44 
E. B. 855, L. JJ. ^ , 

742. Augmentation of trust fund — Investment of 
dividends.] — B., a married woman, being possessed 
of money invested in the funds which she had 
saved out of her separate estate, transferred same 
into the names of C. & D., & by a deed declared the 
trusts to be for herself for life for her separate ^e, 
A after her decease for her husband for life, A after 
the decease of the survivor of them, for their two 
sons equally to be divided between them, to & i^r 
their own absolute use A benefit, A to be paid to 
them on their respectively attaining the age of 
twenty-five. It was also provided that if either 
of the two sons should die before attaining twenty- 
five, his share should become the property 
survivor, unless he should leave a wife or child ; 
but in case both should die before attaining twemty- 
five, without leaving a wife or child then the fund 
was to be paid to B.’s sister. B. afterwards 
invested various oilu‘r sums of money in the names 
of the same trustees, partly arising from the tbvi- 
dends of the original fund, A partly from the 
savings of her separate estate*. The husband died 
in 1 852 ; one of the sons in 1854, having appointed 
his brother his exor. ; the other son in 18o6, 
having appointed pltfs. his exors. Neither of them 
W'ere (‘vor married. B. after the death of her 
husband A sons, claimed the fund, alleging that she 
thought, when the deed was executed, A at the 
time when she made the additions to the original 
fund, that if her sons died in her lifetime without 
leaving issue, she would be entitled to it absolutely : 
— Held : the accumulations A also the additional 
moneys added to the fund were subject to the trusts 
of the settlement. — Mttggeridge v. Stanton 
(1859), 1 De G. F. A J. 107 ; 1 L. T. 144 ; 8 W. B. 
69 ; 45 E. B. 300, L. C. A L. J J. 

743. Additions by settlor.]— M uggeridge 

V. Stanton, No. 742, ante. 

744. .] — (1) A sum of Consols was 

vested in the trustees of a marriage settlement, 
upon the usual trusts, for the husband A wife 
sucf’essivcly for life, with remainder for the benefit 
of the cliildren. The husband directed the 
bankers who received the dividends A paid them 
to hi m under a power of attorney from the trustees, 
to invest an additional sum of £2,000 Consols 
names of the same trustees, so that they might 
receive the dividends as before. The bankers 
invested the sum as directed, A paid the di'sdden^ 
of the aggregate fund to the husband during his 
life. No notice was given to the trustees of the 
fr£*sh investment ; — Held : there was no resulting 
trust of the sum of £2,000 for the husband, but it 
became subject to the trusts of the settlement as an 
augmentation of the trust fund. 

(2) A fund was vested in trustees on the usual 
trusts of a marriage settlement. The husband 
added a further sum of £2,000 as an augmentation 
of the trust fund. Four years afterwards the 
husband A wife, under a power in the settlement, 
appointed the original fund, “ or the trust 
A property representing same,” to two of their 
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children : — Held : the appointment passed only 
the original fund^ & not the augmentation . — Re 
CuBTEis’ Trusts (1872), L. R. 14 Eq. 217 ; 41 
L. J. Ch. 031 ; 26 L. T. 863. 

745. Additions by trustee to settled share — 

On erroneous construction of will.] — Where the 
trustees of a will had voluntarily added certain 
sums to the settled share of a beneficiary under an 
erroneous impression as to the time construction 
of the will, & the will was subsequently construed 
by the ct. adversely to their impression : — Held : 
there was nothing on the evidence to show that 
the trustees held the contributed fund on the 
trusts of the will as construed by the ct., but only 
that they held the money for the benefit of tlwj 
beneficiary under the will . — Re Walters, Neison 
V. Walters (1890), 63 L. T. 328, C. A. 

Money of trustee added to trust fund.]— 

See Sect. 3, sub-sect. 2, A. (d), ante. 

746. Acquisition of fishing rights— Adjacent to 
trust estate.] — Aberdeen Town Council v. 
Aberdeen University, No. 760, post. 

747. Gift of ground rents to “ present mortgagees ” 
—Leasehold premises mortgaged to trustees — Trus- 
tees hold on trusts of settlement.] — R., by will dated 
Mar. 24, 1884, devised his freehold ground rent 
arising out of the house &; premises, No. 7, W. 
terrace, formerly held by 11., & all his interest in the 
premises, “ to the present mtgees. thereof.” At 
the date of the will, & of B.’s death, there was no 
intge. of the freehold ground rent in existence, but 
the leasehold premises out of which the rent arose 
were mortgaged by demise to the trustees of a 
certain settlement to secure moneys advanced by 
them out of the trust fxmds. These trustees & the 
beneficiaries under the settlement were alike 
strangers to B. : — Held : the ground rent passed 
under the devise to the trustees of the settlement, 
but they took upon the trusts of the settlement, 
& not beneficially . — Re Payne’s Settlement, 
Kibble v. Payne (1886), 54 L. T. 840. 

748. Legacy to be appropriated out of estate — 
Appreciation of estate pending conversion — Trustee 
not liable for apportionment of Increased value.] — 
'JVstator by his will gave liis real & residuary 
p(‘rsonal estate upon trust for sale & conversion, & 
as to the sum of £20,000, part of the trust moneys, 
upon trust for his son C. for life, with remainder 
to C.’s children, giving the residue of the trust 
moneys between l5s other two sons, & giving his 
trustees a discretionary power to postpone the sale 
& conversion of the estate so long as seemed to 
them expedient. The trustee, who was one of the 
residuary legatees, neither paid nor appropriated 
funds to meet the legacy of £20,000, but retained 
the trust estate in its original state of investment, 
nicanwhile paying C. interest at 4 per cent, upon 
the amount of the legacy. The investments of the 
estate having risen considerably in value, C. & his 
children, more than ten years after the death of 
testator, claimed to participate in the increase of 
value, on the ground that the trustee, being a 
residuary legatee, could not retain profits caused 
by his own default : — Held : the residuary legatees 
must be treated as owners of the estate, subject to 
a charge thereon of the legacy, & 0. & his children 
were only entitled to the amount of their legacy 
with interest at 4 per cent, from the end of the year 
after the death of testator. — Re Cajmpbell, 
Campbell v. Campbell, [1893] 3 Ch. 468 ; 62 
L. J. Ch. 878 ; 69 L. T. 134 ; 37 Sol. Jo. 682. 

749. Acquisition of adjoining property — Purchase 
by tenant for life — ^Exercise of adjoining owner’s 
right of pre-emption.] — The tenant for life of 
sottl^ property, having a statutory right of pre- 
emption as adjoining owner, purchased on liis own 


account from turnpike trustees the site of a disused 
tollhouse, the conveyance being made to liimself 
in fee. He made lasting improvements thereon, 
& died having devised the site to defts. : — Held : 
defis. were trustees of the site for the remainder- 
men entitled to the settled property, but the 
remaindermen could only enforce this equity on 
the terms of recouping the estate of the tenant for 
life not only the amount of the purchase-money but 
also the value of the lasting improvements.- - 
Rowley v. (Jinnever, [1897] 2 Ch. 503 ; 66 L. J. 
Ch. 669 ; 77 L. T. 302. 

Annotation : — Expld. Ee Coulsoii's Trusts, Prichard v. 

Coulson (1907), 97 L. T. 754. 

750. Advantage obtained by tenant for life — 
Surrender of mineral rights by Crown.] — ^A tenant 
for life, impeachable for waste, under a settlenaenb 
wliich included real estate & unopened mines 
severed from the surface, which was not included 
in tlic settlement, granted a take note or licence for 
three years to search for & work gold or other ores 
in the mines subject to the rights of the Crown, 
if any. The tenant for life subsequently acquired a 
lease from the Crown for twenty -one years of the 
gold k, silver ores in the mines together with a 
r<‘loase of the Crown’s statutory right of pre- 
emption over the base ores. He then granted 
further take noi(^ & leases of the mines for short 
terms, all of wliich expired during his life, & re- 
ceived rents & pn'iniums. None of the take notes 
or leases were valid under Settled Land Acts, under 
wliicli alone he liad power to deal with the mines. 
On the expiration of the (’rown lease he obtained 
a renewal for a further period of twenty-one years, 
& granted valid sc*parate sub-leases of the gold & 
silver ores A of tlio base minerals for the residue 
of the Crown term less one day. On the death of 
the tenant for life in 1916 the tenant in tail in 
remainder, who had barred the entail, brought an 
action against the exors. of the tenant for life 
claiming the amount of the pi'cmiums & three- 
fouit/hs of tlie rents received by him, & a declara- 
tion that pltf. was entitled to the subsisting 
Crown lease subject to & with benefit of the sub- 
leases i—Hcld : the tenant for life had used Ids 
position to obtain the Crown lease, & so far as the 
release of the right of pre-emption over the base 
ores was concerned that lease extended to some- 
tldng which was included in the settlement. He 
must therefore be taken to have acquired the lease 
as trustee for the beneficiaries, & pltf. was entitled 
to the unoxpired portion of the lease subject to & 
with benefit of the sub-leases.— L loyd-Jones v. 

Clark-Lloyd, [1919] 1 Ch. 424 ; L. J. Ch. 278 ; 
120 L. T. 578 ; 35 T. L. R. 273 ; 63 Sol. Jo. 317, 

C. A. 

E. Profits obtained by Person in Fiduciary Position. 

751. Co-owner — Agreement to purchase by 
moietles-Abatement obtained by one.]— C art^ 
r. Horne (1728), 1 Eq. Cas. Abr. 7 ; 21 E. R. 8^. 

752. Partner — Negotiation for lease — Secret com- 

mission paid to one partner.]— A person employed 
on behalf of himself & his co-parinere in negotia- 
ting the terms of a lease is not entitled to stipulate 
clandestinely with the lessors for any private 
advantage to himself. Where therefore a s^ of 
£12,000 was paid in pursuance of such a stipma- 
tion, the party receiving it was declared to hoia it 
in trust for the partnership.-FAWe^,;. W™ 
HOUSE (1829), 1 Russ. & M. 132 ; 8 L. J. O. S. 
Ch. 60 ; 39 E. R. 51, L. C. , x ^ 

Annotations: — CoDSd. New SomUroro Pho^hate Co. v. 
^ (1877),5 Ch. D. 73 . Reid. Imperial Merc^tlle 

Credit Abbocii. r. Coleman (1871), 6 Ch. App. 662, n. ; 

Snrae V. EugUsh (1874), L. 

Oil Works Corpn., Hay’s Case (1875), 10 Oh. App. 598. 
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768. Purchasing for firm — Purchases made 

for personal profit.] — (1) One of several pai'tners 
was employed to purchase goods for the firm. 
He, unknown to his co-partners, purchased goods 
of his own at the market price, but he made a 
considerable profit thereby : — Held : the trans- 
action could not be sustained, & that he was 
accountable to the firm for the profit thus made. 

(2) An agent employed to pui'chase cannot buy 
his own goods for his principal, neither can an 
agent, employed to sell, purchase for himself his 
principal’s goods. Principals may either repu- 
diate such transactions altogether or adopt take 
the benefit of them. 

The some rule applies to the case of trustee 
cestui que trust & to other relations, Sc even though 
the transaction bo perfectly bond fide . — Bentley 
V. Craven (1853), 18 Beav. 76 ; 62 E. R. 29. 
Annotations : — As to (1) Ezpld. He Capo Brotou Co. (1885), 

29 Ch. D. 795. Re!d. wfllaamfl v. Trye (1854). 18 Beav. 

306 ; Bank of London v. Tyrrell U859), 5 Jur. N. S. 924 ; 

V. Lambert (1913), 108 L. T. 505. Ocnerallpt 
Armstrong v. Jackson, [1917] 2 K. B. 822. 

Duty to account for profit received.] — See 
Partnership, Vol. XXXVI., pp. 420-122, Nos. 
904-910. 

754. Mortgagor & mortgagee.] — The principle 
upon which the ct. restrains persons filling a 
fiduciary character from having any dealings for 
their own benefit does not necessarily apply to 
the case of mtgor. &> mtgee. — Dobson v. Land 
(1860), 8 Hare, 216 ; 19 L. J. Ch. 484 ; 14 Jur. 288 ; 

68 E. R. 337. 

Annotations Apld. Kirkwood v. Thompson (1865), 2 

Hem. & M. 392. Consd. Banner v. Berridge (1881), 18 

Ch. 254 ; White v. City of London Brewery Co. (1888), 

39 Ch. D. 559. Reid. Charles v. Jones (1887), 56 L. J. Ch. 

745. Hentd. Bellamy v. Brlckoudon (1861), 2 John. & H. 

137. 

755. .] — It was said that a trustee or an 

heir or exor. cannot buy in a debt at an under- 
value & charge the full amount, but this is other- 
wise according to the authorities where the 
trustee is also an incumbrancer. That has always 
been the law (Page-Wood, V.-C.). — Kirkwood v. 
Thompson (1865), 2 Hem. & M. 392 ; 31 L. J. Ch. 
306 ; 12 L. T. 446 ; 11 Jur. N. S. 385 ; 13 W. R. 
495 ; 71 E. R. 516 ; on appeaU 2 De G. J. & 8m. 
613, L. 0. 

Annotations : — Mentd. Locking v. Parker (1872), 8 Ch. App. 

30 ; ite Alison, Johnson v. Mounsey (1879), 11 Ch. D. 284 ; 

Banner v. Berridge (1881), 18 Ch. D. 251 ; Warner v. 

Jacob (1882), 20 Ch. D. 220 ; Charles v. Jones (1887), 

36 W. R. 646. 

Company director.] — See Companies, Vols, IX., 
X., pp. 491-406, 1160, Nos. 3224-3263, 8132. 

756. Trustee — Purchase of land from profits of 
trust estate.] — A trustee purchases lands out of the 
profits received out of the trust estate, & takes 
the conveyance in his own name ; though possible, 
if he be unable to make other satisfaction for the 
profits so misapplied, those lands may be seques- 
tered ; yet they cannot be decreed to be a trust for 
the cestui irusU no more than if A. borrow 
money of B. & therewith purchases lands ; these 
purchased lands are no trust for B., for it is not a 
trust in writing ; & resulting trust it cannot be, 
because that would be to contradict the deed by 
parol proof, directly against Stat. Frauds ; but 
if the purchase had been recited to have been made 
with the profits of the trust estate, this appearing 
in writing might ground a resulting trust. — Kirk 
V, Webb (1698), Free. Oh. 84 ; Freem. Ch, 229 ; 

2 Eq. Cae. Abr. 743 ; 24 B. R. 41, L. 0. ; affd, 
(1699), Free. Ch. p. 88. H. L. 

Annotaiions: — Halcott v. Morkant (1701), Prec. Qb. 

168. A]^. Heron v. Heron (1701), Prec. 163 ; Kendar | 

V. Mllword (1702), 2 Vem. 440. Reid. Hooper v, Kyles I 
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(170i), 2 Vera. 180 ; LMie v. Dlghton (1762), Amb. 109 : 

Taylor v. Plumor (1816), 3 M. & 8. 662. 

757, .] — ^Hebon V. Heron (1701), 

Free. Ch. 163 ; 24 E. R. 78. 

768. Bonft fide transaction.] — Bentley v. 

Craven, No. 763, aiite. 

769. Profits from property or from office.] — 

Frofit derived by a trustee, either from the trust 
property or from his office of trustee, belongs to 
the cestui que trust. 

It is a well-settled principle that if a trustee 
make a profit of his trusteeship, it shall enure to 
the benefit of his cestui que trust (Stuart, V.-O.). — 
Sugden V, Crossland (1866), 3 Sm. & G. 192 ; 
26 L. J. Ch. 663 ; 26 L. T. O. S. 307 ; 2 Jur. N. S. 
318 ; 4 W. R. 343 ; 65 E. R. 620. 

Annotation: — Reid. Be Thorpe, Vlpont v. RadcllUe, [1891] 

2 Ch. 360. 

760. .] — Where trustees acquire a 

benefit as ostensible owners of trust property, 
that benefit cannot be retained by them, but must 
be surrendered to those who are beneficially 
interested. Where the trustees of land affecting 
actual ownership acquh'o from the Crown a right 
of salmon fishing in the adjacent sea, the acquisi- 
tion enures to the benefit of the cestui que trust, — 
Aberdeen Town Council v. Aberdeen Uni- 
versity (1877), 2 App. Cas. 644, H. L. 

Annotation: — Reid. Briggs r. Massey (1881), 29 W. R. 926. 

761. Bribe.] — If a man receives money by 

way of a bribe for misconduct against a co. or 
cestui que trusty or any person or body towards 
whom he stands in a fiduciary position, he is liable 
to have that money taken from him by his prin- 
cipal or cestui qui trust (.Iambs, L.J.). — Metro- 
politan Bank v. Heiron (1880), 6 Ex. D. 319 ; 
43 L. T. 676 ; 29 W. R. 370, C. A. 

Annotations: — Coxufd. Lister v. Stubbs (1890), 45 Ch. 1). 1. 

Reid. Be Sharpe, Be Bennett, Masonic & General Lite 

Assco. V. Sharpe, [1892] 1 Oh. 154 : The Pongola (1896), 

73 L. T. 512 ; lie Sale Hotel & Botanical Gardens Co., 

Hosketh's Case (1897), 77 L. T. 681. Reid. Clarkson v. 

Davies, [1923] A. 0. 100, Mentd. Be Fltzroy Bessemer 

Steel Co. (1884), 50 L. T. 144. 

752. ,] — Testator gave his residence to 

trustees on trust to invest in such stocks, funds, & 
securities as they “ shall think fit.” The trustees 
invested a portion of the estate in debentures of 
a limited co. One of the trustees without the 
knowledge of the others who had since died, 
received a commission or bribe of £300 for making 
the investment : — Held : as the surviving trustee 
could not have ” honestly ” thought fit to make 
the investment, having received a bribe, he was 
liable to make good any loss occasioned by the 
investment ; but the estate of deceased trustee 
was not liable as ho had made the investment 
honestly. In addition to making good any loss, 
the surviving trustee was also ordered to refund 
the bribe as money received when the investment 
was made on behalf of the trust estate. — Re 
Smith, Smith v. Thompson, [1896] 1 Ch. 71 ; 66 
L. J. Ch. 159 ; 73 L. T. 604 ; 44 W. B. 270. 
Annotations: — Reid. Be Wragg, Wragg v. Palmer, [1919] 

2 Ch. 58. Meotd. Be Roth, Goldberger v. Roth (1896), 

74 L. T. 50. 

758 , Profit costs paid to solicitor trustee.] — 

Under an order made on further consideration of 
an administration action, coats were paid to solrs. 
The solrs. paid over half tlie profit costs to a deft., 
a trustee of the estate being administered : — 
Held : there was no jurisdiction on summons in 
the action to order deft, trustee to pay into ct. 
the amount so paid to him. — Re Thorpe, Vipont 
V. Radclipfb, [1891] 2 Oh. 360 ; 60 L. J. Ch. 629 ; 
64 L. T. 664. 

754 . Salary earned as servant of Arm- 

Subsequent to nomination as partner trustee.]— 
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Testator appointed one of hia sons to be a trustee 
of his will, & thereby also nominated the same son 
to be a partner in testator’s firm as a trustee for 
himself & other beneficiaries. The son accordingly 
became a partner on the death of testator, & 
agreed with his co-partner to continue an arrange- 
ment which had existed in testator’s lifetime under 
which the son acted as salesman to the firm & 
received a salary for his services : — Held : the 
son was under no obligation to account for the 
salary to testator’s estate as a trustee, but was 
entitled to retain it beneficially. — Rc JjEWIS, 
LKWI8 V. Lewis (1910), 103 L. T. 495 ; 66 Sol. 
.lo. 29. 

- Renewal of lease in own name .] — See Nos. 

720, 723, ante. 

Acquisition of reversion .] — See No. 740, 

aide. 

Company promoter .] — See Companies, Vol. IX., 
pp. 40-62, Nos. 72-101. 

Agent — Personal profit In transaction for prin- 
cipal.]— Agency, Vol. I., p. 469, No. 1538. 


F, Other Cases, 

765. Purchase from feoffee to uses- 


-With notice 


of trust.] — Kagland’s Case (1681), Sav. 15 ; 123 
E. H. 986. 

766. Particular bequest — Executor trustee of 
surplus.] — Willis v, Brady (1740), Bam. Cli. 64 ; 
27 E. li. 566. 

Annotation : — Distd. Newatcud v, Johnaou (1740), 9 Mod. 

Kep. 242. 

767. Debtor as trustee for creditors.] — ^W., land- 
lord to B., having the power to distrain for rent in 
iu'rear, & liaving actually distrained for part, & 
being a creditor of 1*. for money lent, as well as 
for rent in arrear, upon P.’s representing to him 
that he is also indebted to 0. to the amount of 
about £900, for wliich he is in feai* of arrest & 
about to leave the country, undertakes that if P. 
will give up to him the fai*m, Sc execute an assign- 
ment of all his property, he will pay O.’s debt 
in the first instance, out of the proceeds, & apply 
the residue in satisfaction of liis own demand, Sc 
the surplus, if any, to P., who executes a bill of 
sale to W. accordingly on the faith of such under- 
taking. Upon the bill of G. Sc P. tliis agreement 
was enforced against W. to tlie extent of £900, 
the alleged amount of O.’s debt, but no fuiiher ; 
the actual debt having proved to exceed that 
amount ; Sc not prevented from having effect, 
cither by the circumstance that P.’s property fell 
short of the estimated amount, or of P.’s being at 
the tinae indebted to other persons besides G. Sc 
W., which formed no part of the consideration for 
the agreement, although noticed in W.’s under- 
taking as having been represented otherwise. The 
^^igagement to pay G. in the first instance, not 
being made directly to G. but through the medium 

‘ i>y whom also the consideration was fur- 
mshed, P. held in a ct. of equity to be a tmstee for 
^ pltfs. could recover at law upon 
such an agreement. — Gregory v. Williams (1817), 
3 Mer. 682 ; 36 E. 11, 224. 

An^Mions.’—CooMO, English, Scottish & Australian 

Chartered Bank v. Roy^ Mail Steam Packet Co. & 

European & AustraUan Royal Mall Co. (1862), 7 L. T. 


211. Ezpld. .Rc Empress Engineering Co. (1880), 16 
Ch. D._l25. Apia. Lloyd’s v. Harper (1880), 16 Ch. D. 
290. Re!d. Grundy v. lieathcoto U863), 1 Hem. & M. 
172 ; Drew v. Martin (1804), 2 Horn. & M. 130 ; Touche 
V. Met. Ry. Warehousing Co. (1871), 6 Ch. App. 671 : lie 
Flavell, Murray v. Fla veil (1883), 25 Ch. D. 80 ; Royal 
Exchange Assoe. v. Hope, [1928] 1 Ch. 179. 


768. Creditor as trustee tor other creditors — 
Recovery of judgment on bond — Bankruptcy after 
judgment.] — To an action of debt on an Irish 
judgment, deft, pleaded that the judgment was 
entered up on a warrant of attorney given to 
pltf. to secure payment on a bond : that after 
the bond & warrant of attorney were given, & 
before the judgment was entered up, pltf. became 
bkpt., & the debt in question was vested in his 
assignees, who had brought an action on the 
judgment before that commenced by pltf., & that 
tile same was still depending : — Held : pltf. was 
the peraon by whom the judgment ought to have 
been entered up, though after his bkpey. ; in so 
doing. Sc in bringing the action, he might bo con- 
sidered as a trustee for the crcditoi's ; Sc the 


pendency of the other action, as here pleaded, was 
no defence. — Guinness v. Carroll (1830), 1 B. 
Ad. 459 ; 9 L. J. O. H. K. B. 11; 109 E. B. 


I 8.58. 

769. Assignment of share of debt— Com- 

promise between assignor 6c debtor.] —A. sued B., 
a debtor of his, intestate, upon a bond debt, Sc 
obtained a decree against liim for the amount. B. 
appealed from this decree to the Sudder Ot. By 
a deed of arrangement entered into by A. Sc C. 
after the commencement of the suit, C. became 
entitled to a six ana share of the debt. Pending 


the appeal to the Sudder Ct., A. entered into a 
compromise with B., postponing the payment of 
the amount recoveretl by the decree, for three 
years, Sc foregoing altogether interest upon th<! 
principal. This was done without the privity or 
consent of C. iU fail(‘d to pay the amount 
within the stipulated time, & proceedings were 
taken by A, against him, but lie Jiad not realised 
the amount of the dc^cree. In a suit by C. against 
A. to make him chargeable for the six ana share 
in the decree, the Sudder Ct. held that A. was 
chargeable to C. for such share, with interest. 

Ul>on appeal, such decree reversed ; the Judicial 
(Jommittee holding, that A. must be trcati‘d as a 
trustee for C., & that in the absence of fraud upon 
the cesUii que trust in executing the compromise, 
or that it was not beneficial for all parties, ho was 
responsible only to C. for such amount of the debt 
as had been recovered, or without his wilful default 
might have been recovered. — Doorga Persad 
Boy Chowdry v. Tarra Perhad Boy Chowdry 
(1849), 4 Moo. Ind. App. 462 ; 18 E. R. 772, P. C. 

770. Direction by debtor to receiver— To keep 
down Interest on debt— No trust for creditor.]— 
If an agreement be in part unperformed, the prin- 
ciple of a ct. of equity is compensation, not for- 
feiture. Where a debtor, bv a deed poll, directs 
{i 7 iter alia) the receiver of the rents of his estate 
to keep down the interest of a certain debt, the 
direction docs not create a trust in favour of a 
creditor, if it be without consideration, & without 
the privity of the creditor.— Page v. Broom (1827), 
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.•««* of etoHon owner purcha 

taTwt on his own account Uirom 
fcnotolcdae.] — L empribi 
P. Ware (1871), 2 V. R. l.—AUS. 
■^^^i'o.Uiratrtx recovering damag 

recovers damage 
OampbeU»8 Act (here ” T1 
pSf TTT.®? Wronw'* 1865, No. 26 
JroTu XII) la a trustee of the amoui 


rocororod fur tho persons amongst 
whom tho jury has directed such 
amount to be divided.— K oei^'KE V. 
Middijsmiss (1885), 11 V. L. R. 472. 
— AUS. 


a. Person fra'udulenUy obtaining for- 
feiture of mine — Whether trustee for 
previona oimter.J — Whore the niinlug 
property of a co. was forfeited owtog 
to the fraudulent roprosontatioiw of a 
person made to the Minister for Mines, 


& that person afterwards took up the 
mine : — Held : ho was a trustee of tho 
mine for the co. — Homeward Bound 
Gold Mining Co. v. McPherson 
(1896), 17 N. S. W. Eq. 281.— AUS. 

b. Moneys advanced by corporator 
as loan— Lands transferrm as security 
by another corporator.] — Action by 
liquidator to compel deft. A. to convey 
certain lands to pltf. as liquidator, k 
to pay moneys due on unpaid shares of 
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Sect, 14 . — Constructive and implied trusts : Sub-sect, 
l.F,-] 

4 Russ. 0, 224 ; 38 E. R. 707, 789 ; on appeal 
(1830), 2 Russ. & M. 214, L. C. 

Annotations : — ^Retd. lie Sanders’ Trusts (1878), 47 L. J. Ch. 
667. Mentd. Re Sea, Fire & Life Assce., Port of London 
Absco. Co.’s Case (1854), 5 De G. M. & G. 465. 

771. Sale ol shares — Incomplete transfer — Lia- 
bility of vendor.] — The deed of settlement of a co. 
provided that the liability of a vendor of shares 
in the co. should cease after the approval of the 
purchaser by the directors, & entry of his name 
in the share register book. A. verbally agreed 
with B. to sell him certain shares in the co., & 
received the purchase-money for them, but the 
deed of transfer was not executed until after an 
order had been made for the winding up of the co. 
The official assignee refused to acknowledge the 
purchaser as proprietor of the shares : — Held : the 
agreement was conditional, on the approval of the 
purchaser by the directors, & the vendor could not 
enforce specific performance of it. Seynble^ in the 
absence of special stipulations, the payment of the 
purchase-money did raise a constructive trust, so 
as to entitle the vendor to indemnity from the 
purchaser against liabilities incurred in respect of 
the shares. — Bermingiiam v. Sheridan, Re Water- 
loo Co. (No. 4) (1864), 33 Boav. 660 ; 3 New Rep. 
699 ; 33 L. J. Ch. 571 ; 10 Jur. N. S. 415 ; 12 
W. R. 658 ; 55 E. R. 525 ; sub nom, Birmingham 
V, Sheridan, 10 L. T. 256. 

Annotations : — Distd. Evans v. Wood (1867), L. R. 5 Kq. 9. 
Consd. Paine v. Hutchinson (1868), 3 Ch. App. 388. Refd. 
London Founderb* Assoou. & Palmor r. Clarke (1887), 3 
T. L. K. 709. 

Sec, generally. Companies, Vol. IX., pp. 347 - 
404, Nos. 2192-2590. 

772. Purchaser let into possession — Purchase- 
money unpaid.] — contract for the sale of an 
estate was made in Mar. 1811, the agreement 
being that the purchase-money should be paid on 
May 13, following ; & the imrchaser was let into 
possession immediately on the execution of the 
contract. The purchase-money was not paid ; 
but the purchaser, & persons claiming under him, 
continued in possession. In 1844 the assignees 
of the vendor filed their bill, claiming alien on the 
('State for the pm*chase-money & interest from the 
day fixed for the completion of the contract ; — 
Held : under a contract for the sale of land, the 
equitable title of the vendor, & those representing 
him, to recover from the vendee, & the obligation 
ol the vendee to pay, the purchase-money, in the 
sense in which it is described as a trust, is not an 
express trust within 3 & 4 Will. 4, c. 27, s. 25 ; 
&, therefore, the right of the vendor, as such 
cestui que trust, to a lien or clmrge upon the land 
for the amount of the purchase-money is not kept 
on foot, under the provision contained in that 
sect. — Toft v, Stephenson (1848), 7 Hare, 1 ; 
68 E. R. 1 ; on appeal (1851), 1 De G. M. & G. 
28, L. JJ. ; subsequent proceedings (1854), 5 De 
G. M. & G. 735, L. JJ. 

Annotations: — Mentd. Fordham v. Wallis (1853), 1 W. II. 
118 : Pears v. Laing (1871), L. K. 12 Eci, 41 ; Adnam v. 
Sandwich (1877), 46 L. J. Q. B. 612 ; Lewin v, Wilson 
(1886), 11 App. Cas. 639. 


773. Executor suing on promissory note — Legatee 
convicted of felony — ^Trust for Crown.] — ^Wills Act, 
1844 (c. 26), s. 3, empowering testator to bequeath 
all personal estate wfdch, if not bequeathed, would 
devolve upon his exor., does not enable testator 
to bequeath a promissory note made tc) him, so 
as to pass the right to sue in respect of it. Such 
right is in the exor. Where the legatee of such 
promissory note is convicted of felony, the for- 
feiture caused by such conviction does not divest 
the exor. of his right to sue ; though he is a 
trustee for the Crown in respect of the proceeds 
of the suit. — Bishop v, Curtis (1852), 18 Q. B. 
878 ; 21 L. J. Q. B. 391 ; 19 L. T. O. S. 217 ; 17 
Jur. 23 ; 118 E. R. 332. 

Property of wife in name of husband — Devisee of 
husband trustee for wife .] — See Husband & Wife, 
Vol. XXVII., p. 173, No. 1407. 

774. Money raised by statutory mortgage — Where 
in excess of statutory requirements.] — ^A corpn. 
entitled to an old canal commenced improvements 
in it, & borrowed large sums of money for that 
pm*pose, which they secured by mtges., comprising 
the canal & other property. They afterwards 
obtained an Act, which authorised them to com- 
plete the works, & empowered them to raise money 
for that purpose by mtge. of the canal & its tolls, 
without limit as to amoimt, & directed them to 
apply such money in completing the works, but 
did not, in the opinion of the ct., authorise them 
to apply any part of it in paying off existing 
mtges. The corpn. raised money under this 
power, & applied part of it in paying off some ol 
the old mtges : — Held : the money borrowed from 
the statutory mtgees., beyond what was wantc'd 
for pui‘poses authorised by the Act, ought to have 
been repaid to them, & such moneys were to be 
treated as moneys held by the corpn. in trust for 
the statutory mtgees., & not as borrowed moneys. 
— Trevillian V, Exeter Corpn. (1854), 5 Do 
G. M. & G. 828 ; 3 Eq. Rep. 896 ; 24 L. J. (’h. 
157 ; 24 L. T. O. S. 149 ; 18 J. P. 806 ; 18 Jur. 
1019 ; 3 W. R. 45 ; 43 E. R. 1091, L. JJ. 

775. Property intended for inclusion in trust for 
named cestui que trust — Conveyance by settlor to 
third person.] — R. P., being seised in tail of the 
estate R., executed in 1826 a settlement, by which 
on the marriage of his eldest son D., it was settlcHl, 
subject to an annuity to himself, on D. for life, 
then to the first son of D. by that marriage, “ (Ss 
of the heirs male of such son lawfully issuing,” ^ 
for want of such issue to the second, thir<i, 
foui’th, etc., sons in the same manner, & for want 
of such issue to the right heirs of D. In 1827 
R. P. entered into an agreement with D. by which, 
for valuable considerations therein mentioned, he 
covenanted to convoy to D., subject to a life estate 
in himself, to the same uses as those of the Ih 
estate, another estate called C., if, as he expected, 
he should become possessed of it through the death, 
without issue & intestate, of a lunatic brother. A 
commission was taken out against this brother, 
who was found to have been lunatic from 1823. 
In 1829, the lunatic died, & R. P. took possession 
of the estate C. In 1830, R. P. executed a deed, 


the CO. ’8 capital stock. As the parties 
could not be placed in statu quo : — Held : 
deft. A. was entitled to a cbai^ upon the 
lands lor moneys advanced ; subject 
thereto, he was declared a trustee of 
the lands. — Wesskl v, Tudge (Sask.) 
(1909), 10 W. L. K. 499.— CAN. 

0 . Money for specific purpose placed 
in bank by agent .) — Where money Is 
given to an agent for a specific pur- 
pose & by him placed to the credit 
of a bank account ogainst which ho 


draws a cheque which he forwards to 
the designated beneficiary & the money 
is lying to the credit of the account 
when the cheque is presented, the 
transaction has passed beyond the 
stage of agency & is impressed with a 
trust in favour of the payee of the 
cheque & the cheque is Irrevocahle. — 
Merchants Bank of Canada v, 
Thomson (Alta.). 11918] 1 W. W. R. 
972 ; 39 D. L. li, 664.— CAN. 

d. Purchase of securities by legal 


adviser,] — Applt. having acted for a 
long time as counsel & legal adviser or 
O., had In that employment acquire'^ 
an Intimate knowledge of O.’s property 
& liabilities, & had acted for him in 
compromising securltlOB. After the rela- 
tion of counsel & client had ceased, ^ 
without notice to C., applt. i>o^ht 
those securities at a price less than their 
nominal amount, whilst a oompromiso 
was pending & feasible : — Held : tno 
purchase was a trust for C., & appa* 
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by which, subject to an annuity to himself, he 
conveyed the estate O. to H., his second son. 
J).’s wife died in 1829, & in 1833 D. married again, 
& covenanted to settle on this marriage the estate 
C. to the same uses as those declared of the estate 
in the first settlement. D., his second \vdfe, 
ite the children of both marriages, filed a bill 
against B. P. & H., to set aside the deed of 1830, 
as fraudulent, & to have a conveyance of the estate 
0. executed according to the deed of 1827 ; <fe in 
1840, this House on appeal made an order to that 
effect. In the meantime (1., a natural son of the 
lunatic, had raised a claim, as devisee of the 
estate C., under a will alleged to have been made 
by the lunatic before 1823. II. F. died, & H. & 
II. entered into an arrangement by which, in 
consideration of G. releasing his claims under the 
alleged will, H. agreed to convey to O. part of the 
estate C., ot a certain value, & to assure to him the 
other part to supply any possible deficiency in 
that supposed value. H., liis wile, & all his 
children, filed a supplemental bill against II. & G., 
to have a conveyance to the estate O. executed in 
conformity with the order of this House : — Held : 
H. was in the situation of a trustee of D. of the 
estate C., & must execute a conveyance of it, & 
that he was not relieved from that liability by 
any purchase of the alleged rights of G. — PiiRSSE 
V. Peiisee (1856), 6 H. L. Gas. 682 ; 27 L. T. O. S. 
224 ; 2 Jur. N. S. 551 ; 4 W. R. 629 ; 10 E. R. 
1069, U. L. 

776. Recognition of trust by will — By surviving 
trustee.] — By a will, dated in 1761, a trust was 
created in favour of a certain class of testator’s 
relations, nearly all of whom were paid their pro- 
portions. The surviving exor. & trustee of testa- 
tor had the remainder of the funds standing in his 
name at his death, & by his will he recognised the 
existence of the trust & directed that it should 
devolve upon his nephew. Administration de 
bonis non was granted in 1822 to the surviving 
exor.’s estate, & subsequently to another person 
in 1826, when the remaining trust fund was mixed 
up with such administrator’s personal estate & 
applied in the purchase of real estate. A bill was 
filed by a person claiming part of the legacy under 
the original testator’s will, charging a breach of 
trust by the surviving exor., & that Ids real & 
personal estate were liable to make good the 
amount ; — Held : upon demurrer to the bill, the 
real estate could not be charged with the legacy ; 
there was an implied trust cr(‘ated by the will. — 
Henderson v. Atkins (1859), 28 L. J. Gh. 913 ; 
33 L. T. O. S. 169 ; 7 W. R. 387. 

777. Direction by testator to purchase stock — To 
Increase pecuniary legacy — Death before purchase 
completed.! — A direction by a testator to purchase 
Consols, obviously with a view of increasing a 
pecuniary legacy to his grandson, to whom he 
had bequeathed all the money & stock in the 
fimds “ which he might be possessed of, or en- 
titled to, at the time of his decease,” which direc- 
tion was transmitted by the testator’s country 
bankem on the same day they received it by letter 
to their brokers in London, \^1 not constitute the 
person into whose name the stock is transferred 
a trustee for the specific legatee in case the testator 


should die before the purchase of the stock be 
completed.— Thomas v, Thomas (1859), 27 Beav. 
637 ; 29 L. J. Ch. 281 ; 1 L. T. 208 ; 5 Jur. N. S. 
1237 ; 8 W. R. 71 ; 54 E. R. 212. 

778. Money paid for transmission to another.] — 
It was argued that the relation of trustee & cestui 
que trust was created by the mtge. to S., but the 
trusteeship was only a constructive one. When 
a man paid another £100 to be given to A. the 
person who received the money became a con- 
structive trustee for A., but was in no other sense 
a trustee (RomLLY, M.R.). — Adsetts v. Hives 
(1863), 33 Beav. 62 ; 2 New Rep. 474 ; 9 L. T. 
110 ; 27 J. P. 091 ; 9 Jur. N. S. 1063 ; 11 W. B. 
1092 ; 55 E. R. 286. 

779. Bank holding fund — For payments agreed 
between other parties.] — L. entered into a contract, 
dated Nov. 30, 1870, with the French Minister of 
War, represented by J., his delegate at London, to 
supply 20,000,000 of ball-cartridges of a certain 
quality, the whole to be supplied by Jan. 10, 1871. 
Time was to be considered of the essence of the 
contract. L. desired some arrangements to be 
made as to payment. M. & co., who acted in 
London as financial agents for the French Govt., 
wrote to L. a letter dated Dec. 1, 1870, in these 
terms : — “ We are instructed by J. to advise you 
that a special credit for the sum of £40,000 has 
been opened with us in your favour, <fc that it will 
be paid to you rateably as the goods ar^- delivered, 
upon receipt of ceHificatc of reception issued by 
the French Ambassador or by J .” The goods were 
not delivered according to the contract : — Held : 
this letter did not constitute Messrs. M. &> co. 
trustees for L. as to tlio sum named, nor constitute 
an equitable assignment as of a fund in their 
hands, & consequently this was not a matter for 
the exercise of the jurisdiction of the Gt. of Gh. — 
Morgan v. Lariviere (1875), L. R. 7 H. Ij. 423; 
44 L. J. Gh. 457 ; 32 L. T. 41 ; 23 W. R. 537, 
IT. L. ; revag. S. G. sub norn. Larivi^re v, Morgan 
(1872), 7 Ch. App. 550, L. C. 

Annotations : — Mentd. The Charkioh (1873), L. U. 4 A. & E. 
ftS) ; Forciffii Bondholders’ Corpn. r. I’astor (1874), 23 
W. R. 109 ; TwycroBSV. Droyfua (1877), 5 Ch. D. 005 ; The 
Puilomcnt Bclsre (1880), 5 P. D. 197; Akslonalrnove 
Obschestvo A. M. Lutbor v. Sagor, [1021] 3 K. B. 532 ; The 
Tervaeto, [1922] P. 259 ; Duff Development Co. u. 
K elan tan Government, [1923] 1 Ch. 385. 


780. Mortgagee of life interest— Not trustee for 
persons in remainder.] — A mtgee. of an equitable 
life interest in leaseholds was put in receipt of the 
rents during the mtgor.’s lifetime, by order of the 
ct. in an administration suit. The mtgor. dis- 


appeared, & was absent more than seven years, 
the mtgee. remaining in possession. The ct. having 
held that the mtgor. must be presumed to bo dead, 
&, that on the facts her death must be taken to 
have hai)pened shortly after her disappearance ; 
Held : the mtgee. occupied no fiduciary position 
towards the persons entitled in remainder.— 
Hickman v. IJpsall (1876), 4 Ch. D. 144; 46 
L. J. Ch. 246 ; 35 L. T. 919 ; 25 W. K. 175, 0. A. 

An 7 iotation .•—'BUentd. He CorbIshJey’s Trusts (1880), 49 


L. J. Ch. 260. 

781. Guarantee fund by vendor of business for 
payment of dividends.] — ^By an agreement for the 
sale of mining property to a trustee for a co. in 


entitled only to the sum which he 
actually paid, with the usual interest. — 
y. Palmer, Palmer v. Carter 
289 ; Dr. & Wal. 
; affd. (1842), 8 Cl. & Fin. 657.— 

fines.] — A tenant apply- 
ivr.« fawn grant or renewal is 

bj pay rent & fines duo before 
his landlord's title to the reversion 
J. — VOL. 3xni. 


accrued. As to such rent & fines, the 
landlord is a trustee for those entitled. 
— Courtenay r. Parker (1864), 16 
I. Ch. R. .320.— IR. 

f. Subscriptions to testimonial to 
Member of Parliament.] — A number 
of persons, principally in the county 
for which B. was Member of Parliament, 
subscribed to present him with a testi- 
monial. The eunount subscribed was 


transferred to treasurers, who were tho 
present defts., to be retained by them 
until a meeting should bo held at which 
a public presentation of the testi- 
monial was to be made to B. Before 
the meeting took place political 
differences arose between the sub- 
scribers & B. in consequence of whlon 
dofts. refused to give B. tho money 
subscribed : — Held : there was no 

T T 
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Sed. 14. — Constructive and implied trusts : Sub-sect. 

1, F.; sub-sect 2, A. {a) (6) i.] 

formation it was agreed that the sum of £15,000 
should be paid in cash by the vendors to two 
trustees, who should hold the same in trust to 
secure the pa^^ent, & if necessary thereout pay a 
minimum mvidend of 10 per cent, per annum on 
the preferred shares of the co., for a term of three 
years, payable quarterly, & subject thereto for 
the vendors. The guarantee was announced in 
a prospectus, & the agreement confirmed by the 
arts, of assocn. of the co., which was registered 
shortly afterwards. 

The trustees paid the sums necessary to make up 
the guaranteed dividend for every quarter during 
the three years, except the last, to the dii'ectors, 
who distributed them to the shareholders. The 
trustees had also paid some surplus moneys 
to the vendor's, retaining sufficient to meet 
the accruing dividends. Shortly after the last 
quarter’s payment became due the co. was ordered 
to be wound up, & the official liquidator claimed 
the fund then remaining in the hands of the 
trustees : — Held : the agreement created a trust 
for the individual shareliolders . — Re Gelly 1)eo 
COELTERY Co. (1878), 38 L. T. 440. 

782. .] — By an agi'eement for the sale of a 

colliery to a trustee for a co. in formation, the 
vendor agreed to pay to the co. dui'ing two years 
from the date of its incorporation such a sum as, 
together with tiro net profits of the co., should 
be equal to interest at five per cent, per annum 
on the paid-up capital of the co. This agreement 
was stated & adopted in the arts, of assocn. of the 
CO. One of the arts, provided that no dividend 
should be payable except out of the profits arising 
from the business of the co. Each half-year the 
vendor liad to make a payment under this agree- 
ment to the directors for distribution among the 
shareholders, the profits not amounting to five per 
cent. After the expiration of the second year, 
but before the deficiency of dividend for the fourth 
lialf-ycar had been paid, the co. went into voluntary 
liquidation, & the vendor afterwards paid to the 
individual shareholders the amount necessary to 
make their fourth half-year’s dividend equal to 
five pel* cent : — Held : the agreement created a 
trust for the individual shareholders, & the 
liquidator could not claim the amount so paid by 
the vendor as part of the assets of the co. — Re 
South IjLanharran Colliery Co., Ex p, Jbgon 
(1879), 12 Ch. D. 503 ; 41 L. T. 667 ; 28 W. B. 
194, C. A. 

Annotations ; — FoUd. lilohardBon v. 

(1885). 1 T. L. Li, 249. Distd. Clifford 
Natal & Nova Cr\i25 Tly. & Uibbs ( 

/?e Menell, Regent Street Fxir Co. v. 

L. J. Ch. 693. 

.] — See Companies, Vol. IX., p. 599, 

Nos. 4000,4001 ; Vol. X., pp. 889, 890, Nos. 0063- 
6060. 

783. Regrant of gale to free miner — ^To be 
assigned to trustee & cestui que trust — Only free 
miner entitled to grant.] — II olmes v, Williams, 
[1895] W. N. 116. 


English Spelter Co. 
I V. Imperial Brazilian 
1888), 60 L. T. 60 ; 
. Dlamant (1916), 84 


784. Money received In satisfaction of debt — 
Cheque retained & cashed.] — Deft., an officer of the 
British Army, when on service in India gave to 
pltfs., who were a firm of money-lenders there, a 
promissory note for 1,600 rupees & interest, to 
secure repayment of a sum advanced by them to 
him. The father of deft., in response to an appli- 
cation by pltfs., made them an offer of a less sum 
“ in full settlement ” of their claim against deft. 
Pltfs. declined that sum, & again asked for what 
amount dcft.’s father would “ settle ” his son’s 
debt. The father replied offering 660 rupees, & 
enclosing a draft for that amount. Pltfs. caslxed 
the draft & retained the proceeds. Pltfs. then 
brought an action against deft, on the promissory 
note, claiming the amount thereof, & interest, less 
the amount of the draft. 

Assuming, however, that the promissory note 
did not cease to be a negotiable instrument, then, 
in the alternative, I say that when the cheque sent 
by T. (the father) to pltfs. on the terms I have 
mentioned was retained & cashed by pltfs., the 
result was that a trust was created under which 
any further money recovered by pltfs. from deft, 
as maker of the promissory note would be held by 
them in trust for T. (Vaughan Williams, Ij.J.). — 
Hirachand Punamchand V. Temple, [1911] 2 
K. B. 830 ; 80 L. J. K. B. 1165 ; 105 E. T. 277 ; 
sub nom. Punamchand Shrichand & Co v. 
Temple, 27 T. I.. K. 430 ; 65 Sol. Jo. 619, C. A 
Annotation: — Mentd. Soo. dos Hr^fels Lo Touquet Paris- 

Plago V. Cummings, tl922J 1 K. B. 451. 

Patent obtained by servant.] — Patents, Vol. 
XXXVI., pp. 638, 639, Nos. 46-50. 


Hub-sect. 2. — Resulting Trusts. 

A» When Presumption Arises, 

(a) In General, 

785. No resulting trust where trusts subsisting.] — 

Where articles of agreement under seal are entered 
into between husband, wife, & a trustee, reciting 
that the husband, who was entitled to a share of 
residue under a will, as a condition of a mutual 
separation which had been agreed on, had agreed 
to assign his interest under the will to the trustee 
upon trust to pay the interest thereof to the wife 
& then as to the principal for the three children 
of the marriage, & the wife covenants not to molest 
the husband, & are followed by a separation & 
nine months afterwards by reconciliation & return 
to cohabitation : — Held : upon the true construc- 
tion of the articles, the trusts thereby declared 
in favour of the wife & children were subsisting 
notwithstanding the reconciliation, & there was no 
resulting trust for the settlor, the husband, of the 
property comprised therein. — Re Hpark’s Trusts, 
Spark v. Massey, [1004] 1 Ch. 451 ; sub nom. Re 
Hpark’s Trusts, Massey v. Spark, 73 L. J. Ch. 
269 ; 90 L. T. 64 ; 62 W. R. 426 ; on appeal, [1904] 
2 Ch. 121, C. A. 

786. Agreement for inolosure of common — 
Waste allotted to trustees for commoners — Whether 


tnist created In favour of pltf. — 
O’Bkikv u. MoMeel, [1898] 1 I. R. 
30G.— -IR. 

g. Mortgage before mwriape — Re- 
demption by dt reconveyance to husband 
‘ Rigbts of v'^ife’8 heir dt husband^a 
representahvea, ] — W here a hus band 
reUepms a mtge. on hla wife's real 
estate & takes a reconveyance in fee 
to himself. In the event of the wife 
aylnjy intestate the husband becomes a 
trustee of the legal estate for the wife’s 
heii, A the husband’s representatives 


will have a claim against the redeemed 
property for the amount paid for 
redemption. — M abon v. Mackerras 
(1844), 2 N. Z. L. R. 831 (S. C.).— N.Z. 

PART I. SECT. 14, BUB-SECT. 2.— 
A. (a). 

h. Operation of law ,] — When a part- 
nership, or an agreement for a part- 
nership for the purpose of buying & 
selling land exists between A. & B., 
& afterwards in pursuance thereof A. 
purchases land in his owu name, the 


land becomes port of the stock -in-trado 
of tbe firm, & the agreement can bo 
enforced by B. against A., although It 
was not reduced to writing, for Stat. 
Frauds is not violated, inasmuch as a 
roBulting trust is created by operation 
of law.— Ford v. Comber (1890), 16 
V. L. II. 640.— AUS. 

k. .] — If the trusts declared to 

a deed of settlement are too vague cc 
uncertain to be executed, a trust to 
favour of the next of kin would result 
by operation of law, & the trustees 
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resulting trust as to ownership of soil — ^To lord of 
manor.] — Whore the lord of a manor by feoffment 
grants certain parcels of common or waste lands 
to trustees, for the benefit of themselves & the rest 
of the tenants of the manor, in lieu & recompense 
of their several claims of common in all the rest of 
the wastes & commonable grounds in the manor, 
the whole of the lord’s interest passes, & there is 
no resulting trust for him as to the ownership of 
the soil. — Irwin (Viscount) v. Simpson (1758), 
7 Bro. Pari. Cas. 306 ; 3 B. R. 199, 11. L. 

787. Insurance of cestui que vie — By devisee of 
leaseholds for lives — Resulting trust of insurance 
moneys.] — ^A., being the assignee of leaseholds, 
which were held for three lives, by will devised the 
same in trust for his son B. for life, & after his death 
for the benefit of his children with remainders 
over. He directed that B. should, when & so 
often as a life or lives should die, renew the same 
at his own expense ; & in default the property 
was to be held in trust for C. After A.’s death, 
one of the cestuia <pie vie died, but no renewal was 
made. B. died without issue, & 0. became tenant 
for life. After B.’s death, 0., in order to jirotect 
himself against loss, assured the younger of the 
two lives for sums amounting to £4,000 in the 
joint names of himself & the two oxors. of A.’s 
will. C. paid the premiums during his life & died 
leaving the two exors. surviving him. After his 
death the premiums were paid out of the rents of 
the estate by a receiver. On the death of the 
surviving ceaiui que vie, the moneys arising from 
the policies were paid into ct. The representative 
of C. petitioned to have the fund transferred to 
her, she offering to allow to the estate the amount 
of the premiums paid by the receiver ; or in the 
alternative prayed to be recouped the premiums 
which had been iiaid by C. : — Held : 0., having 
been one only of three persons to whom the moneys 
were made payable, & in the events which had 
happened not being the survivor, his representative 


had no right to the fund ; & the same was subject 
to a resulting trust in favour of the persons 
interested in the estate. — Browne v. Browne 
(1860), 2 Giff. 304 ; 3 L. T. 119 ; 0 Jur. N. S. 1143 ; 
8 W. R. 726 ; 66 E. R. 127. 

788. Resulting trust for grantor — Proceeds of 
sale of settled land.]— O’Connor v. Tanner, [1917] 
A. O. 25, n. L. 

Resulting uses.] — See Real Property, Vol. 
XXXVIII., pp. 731, 732, Nos. 750-765. 

(6) Trusts Not Exhaustive, 
i. In General. 

789. Distinction between settlements & wills.] — 

Though there may not be any different rule of 
construction applicable to wills & settlements, yet 
the dilTerent character of tlio instrument is a 
circumstance to be weighed in determining the 
effect of the disposition it contains : shares under 
a settlement being held not to be vested might 
create a resulting trust for the settlor whilst in a 
will the residuary legatee might take.—PAURER v. 
Barker (1852), 9 Jlai'e, 737 ; 68 E. R. 712. 
Annotations : — Befd. Malden v. Maine (1855), 2 Jur. N. S. 

206 ; Swallow v. Blnns (1855), 1 K. & J. 417 ; Dalton v. 

Hill (1862), 6 L. T. 44 0 ; He Thorne’s Trust (1862), 10 

W. R. 338 ; Re Crosse’s Will (1863), 32 L. J. Ch. 344 ; 

Jackson v. Dover (1864), 2 Hem. & M. 209 ; Williams v. 

Haythome, Williams v. Williams (1871), 6 Ch. App. 782 ; 

Rc Hamlet, Stephen v. Cunningham (1888), 38 Ch. D. 183 ; 

Leader v. Duffey (1888), 13 App. Cas. 294. 

790. Resulting trust for legatee — Absolute gift to 
legatee — Mode of enjoyment restricted for legatee’s 
benefit.] — If testator leaves a legacy absolutely 
as regards his estate, but restricts the mode of the 
legatee’s enjoyment of it, to secure certain objects 
for the benefit of the legatee ; upon failure of such 
objects, the absolute gift i>revails : but, if there 
be no such absolute gift as between the legatee & 
the estate, & particular modes of enjoyment are 
prescribed, & those modes of enjoyment fail, the 
legacy forms part of testator’s estate, as not ha\dng 


would not take for their own benefit. — 
Fonseca v. Jones (1911), 21 Man. 
L. R. 168.— CAN. 

h “ — .]— Where a trust is so In- 
definite as to make its terms incapable 
of doterminatlou, a reanlting: trust of 
the whole property affected arises in 
favour of the creator of the trust.— 
Kouerts V. Roberts (B. C.), [1923] 
2 W. R. 137, 138.— CAN. 

m. No intention to transfer beneficial 
inleresU—liOVSE v. Caffvn, [1922] 
V. L. R. 67.— AUS. 

money advanced by bene- 
jlciary cr part by trustee.] — Denny v. 
Lithgow (1869). 16 Gr. 619.— CAN. 

o. Tryst for devisees.] — By virtue 
of a will A. had a life interest in certain 
Inu remainder to pltf. in foe. 

1 he land was afterwards sold at sheriff’s 
saio under oiroumstancos which made 
the sale void in equity, & the purchaser 
a trustee for the devisees. A. (the life 
^nant), for valuable oonsitlcration 
conveyed his life interest to the pur- 
could not claim 
the henoflt of that transaction. — Gil- 
pin V. West (1871), 18 Gr. 228.— CAN. 


_ I^ayment of part of purchase 
by husband, wife & daughter— On 
of hu^and whether resuUing truM 
20 (1873), 

q. of premium by insured 

understanding th^ policy would 
^ henefieiary.]— 
m^e his fiancee the bene- 
^ policy. They disagreed 

would make nls mother 
^ toe premium was 
understanding. No 
was made In the bene- 
Uciary. Insured died intestate 


Held : there is a resulting trust in 
favour of the mother, & it should go to 
her in her own right.— Ai.len v. 
Wkntzell (N. S.) (1909), 7 E. L. R. 
575.— CAN. 

r. Property purchased with firm's 
money — Conveyance taken in name of 
sister of one member — Resulting trust 
in favour of firm d* for benefit of creditors 
of //rwj.J - SuARP V. McNeil (N. S.) 
(1913), 13 E. L. R. 425 ; 15 D. L. R. 
73. -CAN. 

t. Land of married woman comicycd 
io purchaser — Mortgage for part of 
purchase-money taken in name of hus- 
band — Subsequent release of equity of 
redemption to husband on payment of 
money — Death of husband & subsequent 
death of wife.] — Hart v. Toronto 
Genejial Trusts Corpn. (1920), 4 7 
O. L. R. 387 ; 18 O. W. N. 17.— CAN. 

a. Benami transaction.] — The pur- 

chase by a RaJput of a bungalow, of 
which the deed of sale was registered 
in the name of his mistress, was a 
benami transaction, which resembled 
the doctrine of English law that the 
trust of the legal estate results to the 
person who pays the purchase -money. 
— Musammat Bilas Kunwar y. 
Desraj Ranjit Singh (1915), 31 

T. L. R. 502. P. a— IND. 

b. Sum given to daughter considered 
dedication to wars.] — Where a smn 
of money given by a father to his 
daughter on her marriage. Is considered 
as a dedication to the uses of the settle- 
ment, If there be no issue, there is a 
resulting trust for the father ; but if 
the sum bo considered as a marriage 

S ortlon, there is a resulting trust for 
tie daughter to whom the portion Is 
i given. — W ard v, Dyas (1835), L. & G, 


temp. Sugd. 177. — IR. 

c. Bond given by trader for wifi 's 
fortune.] — Whore a simple money bond 
Is given by a trader for his wife’s fortune 
but there is no deed or note In writing 
declaring that the obligees are trustees 
for her. If they levy the amount 
before bkpey. they will as such trustees 
bo entitled to It, there being a verbal 
agreement to that effect. There can 
be no resulting trust to the husband 
where his own property was not settled. 
—Re Bole (1858), 31 L. T. O. S. 371. 
— IR. 

d. Sufficiency of evidence to rebut 
proof of remdting trust.] — Semitic : 
weaker or loss definite evidence is 
required to rebut a resulting trust 
arising from a pui’chase In tho name of 
another, than to prove a trust by parol. 
In the former It Is only necessary to 
show that ho who paid tho price did 
not intend to take tho bouefit of the 
purchase. — Nicholron v. Mulligan 
(1809), 3 L R. Eq. 308.— IR. 

©. Policy taken out on life of another.] 
— A policy of Insuranoo was taken 
out by L. In tho name of & on tho 
life of J. L. paid tho premiums, & 
retained possession of the policy, & 
dealt with it as his own property, J. 
never making any claim thereto. J. 
afterwards was adjudicated bkpt. & 
Bubsequontly died : — Held : tho poUoy 
moneys were payable to L., & not to 
J.'s assignees in bkpey. — Re Slattery, 
[1917] 2 I. R. 278.— IR. 
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f. ResuUing trust for seUlor.i — 
Devereux V. Calm, [1916] 1 1. R. 121. 
— IR. 
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Sect. 14. — Constructive and implied trusts : Suh-scct. 
2, A. jb) i, ii.] 

in such event been given away from it. — I^assence 
V. Tierney (1849), 1 Mac. & G. 651 ; 2 H. & Tw. 
116 ; 16 L. T. O. S. 657 ; 41 K. B. 1379 ; suh nom. 
IjA88Ence V, Tierney, Lassence v. Lescher, 14 
Jur. 182, H. L. 


AniMiations Consd. Kellott v. Kellett (1868), L. Ii. 3 H. L. 
160. Apld, lie Iloiierhtoii, Houphton v. Brown (1884), 
53 L. J. Ch, 1018 ; lie Boyd. Nlold v. Boyd (1890), 63 
L. T. 92 ; lie Cni^e’s Settlmt., lie Hooper, Hooper v. 
Williams. tlOlO] 1 Ch. 329 ; Jie Connell^ Settlrnf., Jie 
Beuott’s Trusts, Fair v. Connell, 11915] 1 Ch. 867 ; Jie 
narrison. Hunter v. Bush. [1918] 2 Ch. 59. Extd. 
Moryosoph v. Moryosoph, 11920) 2 Ch. 33. Refd. Burrow 
V. Barrow (1858), 4 K. & J. 409 ; Salmon v. Salmon (1860), 
29 Beav. 27 ; lie Skinner’s Trusts (1860), 1 John. & H. 
102 ; Whiteway v. Fisher (1861), 9 W. H. 433 ; Caton ?\ 
(’at on (1860), ICh.App. 137 ; Churchill u. ChTmJhill (1867). 
L. H. 5 Eq. 44 ; McDonald v. McDonald (1876), L. It. 2 
Sc. & Div* 482 ; He Hichards, Williams v, Gorvin (1883), 
50 L. T. 22 ; Cooke v. Cooke (1887), 38 Ch. D. 202 ; lie 
Crawshay, Crawshay v. CruAvshay (1890), 43 Oh. D. 615 ; 
Jie Plnhome, Moreton v. Hupfhes (1894), 42 W. H. 438 ; 
Jie Whitehead, Peacock v. Lncas, [1894] 1 Ch. 678 ; Jie 
Wllcock, Kay v. Dewhlrst, [1898] 1 Ch. 95 ; Spcncor v. 
Herfstrar of Titles, [1906] A. C. 503 ; Jie Walter, Turner 
V. Walter No. 2 (1912), 56 Sol. Jo. 032 ; Jie Witty, Wright 
V. Hoblnson, [1913] 2 Ch. GC6 ; Jie Jones, Last v. Dobson, 
[1915] 1 Ch. 246 ; Jie Monk, GifCen v. Wodd, [1927] 2 Ch. 
197 : Jie Payne, Taylor v. Payne, [1927] 2 Ch. 1 ; Jie 
Marshall, Graham v. Marshall, [1928] Ch. 661. Mentd. 
Jie King’s College Hospital Act, 1851, J<:x p. Pinnlger, 
Surcome v. Pinnlger (1853), 3 De G. M. G. 571 ; Field v. 
Moore, Field v. Brown (1855), 7 De G. M. & G. 691 ; 
Warden v. Jones (1857), 23 Bcav. 487 ; Goldlcutt v. 
Townsend (I860), 28 Boav. 445 ; Savage v. Tyors (1872), 

7 Ch. App. 356 ; Cahill v. Cahill (1883). 8 App. Cas. 420 ; 
Maddlflon v. Aldorson (1883), 9 App. Cas. 407 ; McManus 
t\ Cooke (1887), 35 Ch. D. G8l ; Johnstone r. Mappln 
(1891), 60 Ii. J. Ch. 241; Sharman v. Shannaii (1892), 

4 7 L. 'J’ ,834 ; Hancock v. Watson, [1902] A. C. 14 ; Jie 
Holland, Gicgg v. Holland, [1902] 2 Ch. 360 ; He A 
Banliruptcy Notice, [1924] 2 Ch. 76. 


791. .] — Testatrix under her 

marriage settlement had power to appoint the 
bottled funds amongst tlic children & issue of the 
marriage. By her will testatrix gave all her 
residuary real & personal estate “ whicli by virtue 
of any power or authority or of any sejiarate right 
of property she was competent to dispose of ” 
to trustees upon that to soil & convert into money, 
& thereout i)ay her funeral & testamentary 
expemscB, & to invest the residue & hold the same 
upon trust to pay the income to her husband 
during his life, after his decease as to one- 
seventh pait in trust for her son, & as to the 
remaining six-sevenths in trust for her daughters, 
with a direction that the trustees were to retain the 
daughter’s shares upon trusts in favour of each 
daughter for life for her separate use without 
power of anticipation, & after her death in favour 
of her children : — Held : the doctrine of Lassence 
V. Tierney, No. 790, ardc, applied, ife the daughters 
took then shares of the settled funds free from the 
fetters attempted to be imposed by the subsequent 
direction. — He Boyd, Nield v. Boyd (1890), 63 
L. T. 92. 


792. .] — Where there is an 

absolute gift to a legatee in the first instance, & 
trusts are engrafted or imposed on that absolute 
interest which fail, either from lapse or invalidity 
or any other reason, then the absolute gift takes 
efiect, so far as the trusts have failed, to the 
exclusion of the residuary legatee or next of kin 
as the case may be. — Hancock v. Watson, [1902] 
A. C. 14 ; 71 L. J. Ch. 149 ; 85 L. T. 729 ; 60 
W. K. 321, H. L. ; affg. S. C. sub nom. Be Han- 
cock, Watson v. Watson, [1901] 1 Ch. 482, G. A. 


Annotations Ajpld. He CuttIo'b Settlmt., Re Hooper, 
Hooper v. WllUamB, [1910] 1 Ch. 329. Extd. Moryoseph 
r. Moryoaeph [1920] 2 Ch. 33. Apld. He Atkinson. 
Atkinson v. Welghtman, [1025] W. N. 30. Distd. Re 
Payne, Taylor v. Papie, [ 1 92 7 ] 2 Ch. 1 . Apld. Re Marshall, 
Graham r. Marshall. Il928] Ch. 661. Rrfd. i?c Wood 
ANood V. ’Wood, [1901] 2 Ch. 678 ; He Davies & Kent’s 


Contract (1910), 102 L. T. 622 ; Re Norton, Norton v. 
Norton, [1911] 2 Ch. 27 ; He Howett’s Settlmt., Hewett v. 
Eldrldgo, [19151 1 Ch. 810: Re Jones, Last v. Dobson, 
[1916] 1 Ch. 246 ; He Harrison, Hunter v. Bush, [1918] 
2 Ch. 59 ; Re Monk, Glffen v. Wedd, [1927] 2 Oh. 197. 

793. .] — Testator gave the residue 

of his estate to his trustees upon trust for children 
living at his death as tenants in common, & 
provided that the share which “ would belong ” to 
any daughter married at his decease should be 
paid to the trustees of her marriage settlement to 
be held upon the trusts of certain moneys settled 
thereby “ or such of them as shall bo then sub- 
sisting & capable of taking effect.” The settled 
funds of a married daughter were held in default 
of issue, in trust for testator, his exors., adminis- 
trators, & assigns. A share of testator’s residue 
was paid over to the trustees of this settlement. 
The daughter survived testator & died without issue ; 
— Held : ihoro was no ellectivc disposition of the 
daughter’s share of residuo after her death without 
issue, & it went to her representatives by virtue 
of the original absolute gift to her in the will. — 
Re Cdrrie’h Sjcttlement, Re Hooper, Roofer v. 
Williams, [1910J 1 Ch. 329 ; 79 h. J. Oh. 286 ; 
101 L. T. 899 ; 54 Sol. .To. 270. 

Annotations : — Apld. Jie HarrlBon. Hunter v. Bush, [1918] 

2 Ch. 59. Refd. He Dowell, Bodvcl-Hobcrts v. Poole, 
[1918] 1 Ch. 407. 

794. ~ .] — Rc Connell’s Settle- 

ment, Re Benett’8 Trusts, Fair v. Connell, 
No. 836, post. 

795. — .] — Tlie rule in Lassence v. 

Tierney, No. 790, ante, Hancock v. Wabion, 
No. 792, o'ltie, applies equally to the case where 
a legacy is beqtieathed to trustees in trust for the 
legatee as to the case where it is bequeathed directly 
to the legatee in the first instance.— Re Harrison, 

! Hunter v. Bush, 11918] 2 Ch. 50 ; 87 L. ,T. Ch. 
433 ; 118 L. T. 766 ; 62 Sol. ,]o. 508. 

Annotation Refd. He Monk, Glffen v. Wedd, [1927] 2 Ch. 
197, 

796. — - - _ .] —When real estate is 

given absolutely 6c the absolute gift is then 
modified by the b('itlement of the jiroperty upon 
trusts, the absolute gift prevails to the extent to 
which those trusts arc not exhaustive. — M oryo- 
seph V. Moryoseph, [1920] 2 Ch. 33 ; 89 L. J. Ch. 
376 ; 123 J.. T. 569 ; 04 Sol. .lo. 497. 

Annotations : — Refd. He Atkinson, Atkinson v. WolKhtman, 

[1925] W. N. 30 ; He Monk, Giilon v. Wodd, [1927] 2 Ch. 
197. 

797. .] — Rc Atkinson, Atkin- 

son V. Weigjitman, [1925] W. N. 30, C. A. 
Annotation: — Refd. He Monk, Giften v. Wedd, [1927] 2 Ch. 

197. 

798. — — — .] — Testator devised 

bequeathed his residuary estate to his trustees 
upon trust to divide the same into five equal 
shares, to appropriate one of such shares to each 
of his sons then living, whether such son survived 
him or not, provided always & he dii*ected that the 
share so directed to be appropriated to each of his 
sons should not vest absolutely in them or their 
representatives, but should be retained by his 
trustees upon the trusts thereinafter declared, & 
he directed that his trustees should hold each share 
upon certain trusts therein contained duri^ the 
lifetime of each son respectively, & he directed 
that his trustees should stand possessed of the 
share of each of his sons after his decease, or 
the decease of testator in the case of a son pre- 
deceasing him, upon trust to appropriate such 
share unto the child or children of such deceased 
son, whether living at testator’s death or bom 
afterwards or having died in testator’s lifetime 
leaving issue, & he empowered each of his sons 
who might survive him at any time by deed 
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revocable or irrevocable or by will or codicil to 
alter the shares in which the share of such son 
should, after his death, be apiDropriated to his 
children if more than one. 

Testator died in 1917. One of his sons, P., 
died in 1926 without leaving issue, having by his 
will left all his estate to his wife, ^ appointed her 
his sole extrix. : — Held : the rule in Lassence v. 
Tierneyy No. 790, ante, & Hancock v. Watson, 
No. 792, ante, did not apply, & the share of F. was 
undisposed of by the will of testator . — Be Payne, 
Tayloti V. Payne, [1927] 2 Ch. 1 ; 96 L. J. Cb, 
291 ; 137 L. T. 117. 

Annotation : — Distd. Be Marshall, Graham v. Marshall, 

[1928] Ch. 661. 

799. .] — Testator directed that 

his trustees should, after the death or remarriage 
of his wife, stand possessed of a trust fund & the 
income thereof upon trust to divide the same into 
seven parts, & to pay or transfer tw'O seventh 
parts thereof to his son, M., proiddcd always that 
sucli two seventh parts should not vest absolutely 
in M., but should be retained by the trustees, & 
be held by them upon the trusts thereinafter 
declared concerning the same, & in the event of 
the death of M. without any children him surviving, 
then testator directed that the two seventh parts 
should sink into & form part of his residuary estate 
thereinafter mentioned, & ho directed that his 
trustees should divide his residuary estate among 
such charitable or benevolent objects as they 
should in their absolute discretion select. Testator 
died in 1924. M. died in 1920, a bachelor & 
intestate. Idle gift over of the residuary estate 
was hold to bo invalid : — Held : the gift over 
having failed, the rule in La'^scncc v. Tier net/, 
No. 790, a)iic, & Jlaytcock v. Watson, No. 792, 
ante, applied, the share of M. passed to his legal 
personal representative. — Re Mai;stiali>, Graham 
V. Marshall, [1928] Ch. 661 ; 97 Jj. J. Ch. 415 ; 
139 L. T. 189. 

800. Resulting trust for grantor — Discontinuance 
of interests granted — Life estate subject to con- 
dition subsequent.] — By a marriage settlement, 
dated in 1875, personal property of the wife was 
settled upon trust for the wife for life, & after her 
death upon trust to pay the income to the husband 
“ so long as he shall remain unmarried, & from & 
after the death of the survivor,” to hold the capital 
in trust for the children of the marriage, as the 
husband & wife or the survivor should appoint, k> 
in default for sons at twenty-one daughters at 
that ago or marriage. Tliere was a power of 
advancement exercisable with the consent of the 
husband & wife or the survivor during their lives. 
The ultimate trust in default of issue was for the 
wife if she survived, & if the husband survived for 
the appointee of the wife by will, & in default for 
her next of kin, as if she had died without having 
been married. The settlement also comprised 
a pohey on the life of the husband which was settled 
upon like ti*usts, except that if the wife survived 

married again the policy moneys were to be 
held upon the same trusts as if she were then dead. 
Then there was a covenant in the common form 
for the settlement of other & after-acquired pro- 
perty of the wife. There were six children of the 
marriage. The wife died in 1886, & the husband 
took out administration to her estate. In ,Tan. 
1889, he married again. The question was, who 
since the husband's second marriage was entitled 


to the income of the property of the wife which 
was included in the settlement : — Held : upon the 
marriage again of the surviving husband, there was 
a resulting trust of the income during the rest of 
his life, to the legal personal representative of 
the wife ; & the husband as administrator of his 
wife was entitled to the undisposed of income. — 
Re Wyatt, Gowan v, Wyati' (1889), 60 L. T. 920. 

See, also. Perpetuities, Vol. XXXVII., pp. 121, 
122, Nos. 533-545. 

Rights of executors to residue.]— Executors, 
Vol. XXIII., pp. 468-473, Nos. 6377-5424. 

Rights of Crown — Escheat.] — See, generally. 
Descent, Vol. XVIII., pp. 28-32, Nos. 284-316. 

Bona vacantia.] — See, generally. Descent, 

Vol. XVIIl., pp. 32-35, Nos. 317-350. 

Failure of objects of friendly society.] — 

See Friendly Societies, Vol. XXV., p. 343, 
Nos. 4.30, 431. 

Dissolution of creditor corporation.] — 

Sec Bankruptcy, Vol. IV., pp. 340, 341, No. 3200. 

Where trust for conversion.] — See, 

generally. Equity, Vol. XX., pp. 370, 371, Nos. 
1078-1083. 

Rights of persons entitled on Intestacy— Trusts 
ineffectually created.] — See Nos. 801-805, post. 

Property not disposed of.] — See Nos. 808- 
817, post. 

Interest postponed until fulfilment of con- 
dition precedent.] — See Nos. 820-822, post. 

-- Lapse of Interests granted.] — Sec No. 833, 

Trusts for creditors.] — See Nos. 837, 838, 


post. 

.] ^Sec, generally, Settt.ements, Vol. XL., 

pp. 579-586, Nos. 1140-1215. 


ii. Trusts Ineffectually Created. 

801. Trusts created by will — Resulting trust for 
persons entitled on intestacy.] — MoitiCE v. Dur- 
jfAM (Bp.), No. 305, ante. 

g02. .] — Under a devise of all the 

residue of testator’s estate & effects whatsoever & 
wheresoever, of what nature or kind soever, to 
trustees, upon trusts applicable only to personal 
pj'opcrty held that the real estate passed, with a 
resulting trust for the heir. — Dunnage v. White 
(1820), 1 .lac. & W. 583 ; .37 E. K. 490. 

Annotatiorw : — FoUd. Lonploy v. Longley (187D, L I ^ 

133. Expid. Kirby-Smith v. Parnell, [1903] I Ch. 483. 
Refd. Fullerton v. Martin (18.53), 1 Eq. Hop. 221. 

803, ,] — If a testator means to create 

a trust, & the trust bo ineffectually created, or 
fails, the next of kin take.— Oimmanney v. Butcher 
(182.3), Turn. & K. 260 ; 37 E. K. 1098. 

AnnoUdUms .'—"Reid. Briggs v. Penny (ISJJ). 

265. Mentd. Williama v. Kershaw (1835), 5 Cl. Ha. 
Ill ; Douglas v. Congreve (183G), 1 Keen, 410 ; Bawsou 
r. Gaskoin (1837), 2 Keen, 14 ; Lowe v. Thomas 
23 L. J. Ch. 453 : Lamer v. Lamer (1^'>7). 2b L- J* V**/ 
6C8 ; Whicker v. iinme (1858), 7 H. L. Cos. 124 ; 1 atriok 
V. Yoatherd (1864). 3 Now Hop. 367. 

804,. .] — Testatrix gives the residue 

of her propei’ty to exors., upon trust to dispose of 
the same at such times & for such purposes as 
they should think fit ; it being her intention that 
the distribution thereof sliould be left entirely 
to their discretion \—Held : the next of kin were 
entitled to the residue.— Fowler v. Garlike 
(1830), 1 Buss. & M. 232 ; 8 L. J. O. S. Ch. 66 ; 

KlUs V. Selby (1830), 1 My. & Cr. 2S0. 
Eeld. Buckle v. Bristow (1864), 5 New Bop. 7. 


part I. SECT. 14, SUB-SECT. 2.— 
A. (b) il. 

ff. TryM created on face of policy — 
trust to settlor. ^ — A. poUoy 
was taken out In Victoria by H. (who 


usually lived In Tasmania) on his own 
life but expressed on the face of it to 
be for the benotit of his two children, 
J. & A. H. shortly afterwards 
returned to Tasmania & the policy was 


transferred to the Tasmanian register. 
J. died unmarried & intestate : — Held : 
the policy was for the benefit of J. & A. 
as joint tenancy & assuming the 
Victorian & Tasmanian law of Joint 
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2, A, jb) ii.t Hi, <£? iv.] 

806. .] — Certain property was con- 

veyed by deed to trustees upon trust to permit 
^y person or persons who should bo eligible as 
in the deed mentioned, in the discretion of the 
trustees, being a hneal descendant or lineal 
descendants of settlor, with his or their families, 
to occupy the house <fe i)art of tlie property for 
three calendar months only in each year, &; if 
there should be no such lineal descendant to be 
approved by the trustees, then upon the trusts 
thereinafter declared concerning the residue ; 
& upon further trust to let the remaining part of 
the property, except the mansion-house, to any 
person or persons being such descendant or 
descendants as aforesaid for any terra not exceed- 
ing seven years ; & upon further trust out of the 
rents <fc profits to allow the trustees the costs of 
managing & maintaining the property & certain 
other outgoings, & to apply the residue for the 
suppoii or benefit of any poor or aged persons 
being such descendants as aforesaid as the trustees 
should think fit ; <& as to so much of the residue 
as should not bo so applied to apply the same 
towards the maintenance or relief of any sick or 
aged poor person living within six miles of the 
dwelUng-liouse, & to apply so much as should not 
be so appropriated towards the support & extension 
of religious instruction or religious or general 
education or any other benevolent objects, sub- 
ject to the restrictions therein mentioned : — 
Held : the whole of the trusts were invalid, & 
the heir-at-law was entitled to the property. — 
Peek v. Peek (1869), 17 W. R. 1069. 

806. Trust created by deed — Resulting trust 
for grantor.] — Paunell v. IIin(tSTON, No. 819, 
post. 

807. .] — By a voluntary settlement 

executed on Dec. 2, 1873, certain property was 
settled \ipon trust for W. during his life, with 
remainder to his children ; & it was declared that, 
if there should be no child of W. who should take 
a vested interest in the trust property, the trustees 
were to stand possessed of the trust property in 
trust for J. her child or children, “ subject to 
the like trusts, limitations, provisoes, declarations, 
& agreements as are expressed declared of & 
concciming certain trust property & premises 
settled, comprised in, & assured by a certain 
indenture bearing even date with these presents, 
Si made between Charles Wilcock &; Mary his wife 
of the one part <fc Thomas Charles Wilcock of the 
other part.” No such indenture was ever 
executed. At the time, however, when the settle- 
ment was prepared an indenture was prepared & 
engrossed by which cei-tain property was settled 
upon trust for J. for life, with remainder to her 
children. This indenture, however, was never 
executed, but instead thereof a deed was prepared 
conveying the property to J. absolutely. This 
deed was executed on the same day as the settle- 
ment, but it was not made between the same 
parties. W. died without leaving a child ; — Held : 
no trusts were sufficiently declared either for J. 
or for J. & her children. Consequently there was 
a resulting trust for the benefit of the settlor. — 
Re Wilcock, Wilcock v. Johnson (1890), 02 
Ti. T. 317. 

tenants to be similar, A. was entitled 
by survivorship to the benefit of the 
whole policy & there was no resulting 
trust in favour of H. os to the moiety 
of the policy to whloh J. would have 
been entitled if she had survived. — Re 


iii. Property Not Disposed of, 

808. Resulting trust for persons entitled on 
intestacy.] — A devise of all estate real & personal 
for payment of debts, is a devise in fee. No 
implied trust of the surplus for the heir. — North v. 
Crompton (1671), 1 Cas. in Ch. 196; 22 E. R. 
769. 

Annoiationa : — Apld. Cook r. Fountain (1676), 8 Swetn. 

685. Consd. Galnsboroiiffh v. Gainsborough (1691), 2 

Vem. 252. FoUd. Dormer v. Bertie (1699), Free. Oh. 94. 

Distd. Roper v. liadollffe (1712), 9 Mod. Hep. 181. Consd. 

Loder v. Loder (17.30), Mos. 366. Rd!a. Bushnell v. 

Parsons (1703), Free. (Jh. 218: Bristol v. Hungerford 

(1709), 2 Vern. 645 ; Rogers v. Rogers (1733), Ca«. temp. 

Tall). 268 ; Hopkins v. Hopkins (1734), Cas. temp. Talb. 

44 ; Hewitt v. Wright (1780), 1 Bro. 6. C. 86 ; Barrs v. 

Fewkes (1865), 11 Jur. N. S. 609. Mentd. Nourse v. 

Finch (1793), 4 Bro. C. O. 239 ; Walton v. Walton (1807), 

14 Vos. 318. 

809. .] — Where lands are devised to exors. 

to be sold for several purposes & the surplus is 
expressly devised to them there can he no resulting 
trust for the benefit of the heir. — Dormer v. 
Bertie (1699), 2 Eq. Cas. Abr. 430 ; Prec. Ch. 94 ; 
24 E. R. 46. 

810. .] — A. hy will devises his lands to 

trustees to soil, &, to dispose of the money as he 
by writing should appoint, & for want of appoint- 
ment, to his four nephews. A. by writing appoints 
his trustees to pay several smns to several persons, 
but not near the value of the lands. Decreed the 
surplus to the heii*, & not to the nephews, as an 
interest resulting, Sc not disposed of. — London 
(City) v. Garway (1700), 2 Vern. 671 ; 23 E. R. 
972. 

Annotations : — Apld. Loder v. Loder (1730), Mob. 356. Reid. 

Hill V. London (Bp.) (1738), 1 Atk. 018. 

811. .] — Lloyd & Jobson v. Spillet, No. 

886, post. 

812. .]— North & Guildford (Lord) v. 

PURDON (1752), 2 Ves. Son. 495 ; 28 E. R. 317. 
Annotations : — Consd. Seley v. Wood (1804), 10 Ves 71 ; 

Giraud v. Haubiiry (1817), 3 Mer. 150. 

813. .] — H. devises his manors, advowsons, 

etc., to trustees, to pay his son £1,000 for life, A 
the rest of the profits to be laid out in land during 
his son’s life, & then settled : — Held : the son had 
a right to present to the living when vacant, not 
under the devise, but as heir-at-law, it being a 
fruit undisposed of. — Sherrabd v. IlARBOROumi 
(Lord) (1753), Amb. 165 ; 27 E. R. 110. 

Annotation Reid. Briggs v. Sharp (1875), 23 W. R. 806. 

814. .] — E. by deed conveyed several 

suras of money, secured by mtges., amounting 
to £60,000, to trustees in trust, to bo laid out 
in the purchase of lands, to the use of himself for 
life, remainder, as to sums to the amount 
of £28,000, to his wife for life, remainder to his 
son R. for life, with several remainders over, 
remainder to J. in fee ; & as to sums amounting 
to £23,000, to R. for life, with several inter- 
mediate remainders ; remainder to T. in fee ; & 
as to one particular mtge. of £8,600, & some 
leasehold estates to secure annuities ; the surplus 
to R. in foe, with power of revocation. By his 
will he gave these leasehold estates, & the mtge. 
for £8,600, together with another mtge. of £6,700, 
in trust to secure the annuities ; the surplus 
interest, or rents of the lands purchased, to be 
paid to R. for life, & to be settled in the same 
manner as his other estates : — Held : it being 
uncertain which of the limitations they were to 

the bequests do not exhaust the estate, 
the trustees are express trustees of the 
residue for the heir of the testator.— 

MA.THURADAS V. VANDRAWANDAS 

(1906), I. L. R. 31 Bom. 222.— INO. 
k. Resulting trust for beneficiary 


Hewitt (1906), 2 Tas. L, R. 88.— AUS. 

PART I. SECT. 14, SUB-SECT. 2.— 
A. (b) iii. 

h. General rule .) — Whore there is a 
trust covering the whole estate, & 
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follow, they were undisposed of, & passed to R. 
as heir-at-law, & from him to his general devisee 
E., who having died intestate, as to real estate, 
they go to her heir-at-law. — Leslie v. Devonshire 
(Duke) (1787), 2 Bro. C. C. 187 ; 29 E. R. 107. 
Annotation Cogon v. Stephens (1835), 5 L. J. Oh. 


815. .] — ^Wherever land, or any interest 

in land, which would descend to the heir-at-law, 
is devised for purposes which the law will not 
permit to take effect, the heir-at-law shall have the 
benetlt of the interest so devised as undisposed of, 
whether testator intended that he should have it 
or not ; for there is this distinction between the 
case of a devisee & that of an heir-at-law, that the 
devisee takes by force of the intent of testator, 

can only take what is given him by the will ; 
whereas the heir-at-law takes whatever is undis- 
posed of, not by force of the intent, but by the 
rule of law. — T reoonwell v. Sydenham (1815), 
3 Dow, 194 ; 3 E. R. 1035, H. L. 

Annotations Consd. Cogan v. Stephens (1835), 5 L. J. Ch. 

17. Refd. Sidney v. Shelley (1816), 19 Ves. 352 : Jie 

Cooper’s Trusts jl 853), 23 L. J. Oh. 27, n. ; Uddie v. 

Brown (1859), 4 De G. & J. 179 ; Smith v. Lomas (1834), 

33 L. .1. Oh. 678 ; Simmons v. Pitt (1873), 21 W. R. 860 ; 

lie Conyngham, Conyngham v. ConjTogham, [1920] 2 Ch. 

495. 

816. .] — Testator devised & bequeathed 

all his estate & effects to trustees, their heirs, exors., 
k. administrators, upon trust to convert his personal 
e.state, not being money, 6:^ to stand possessed of 
the money to arise by such sale, & of the rest & 
residue of his estate & effects upon trust to invest 
the same in Govt, or real securities, & to stand 
possessed of such investments upon trusts for the 
benefit of the widow & children «Sc brothers & 
sisters of testator : — Held : the real estate of 
testator passed to the trustees but the beneficial 
interest therein was undisposed of by the will, 

consequently resulted to testator’s heir. — 
Longley p. Longley (1871), L. R. 13 Eq. 133; 
41 L. J. Ch. 108 ; 25 J., T. 73() ; 20 W. R. 227. 
Anrwiation Kirhy-Smith v. Parnell, [1903] 1 Ch. 


817. .] — A., by a voluntary settlement 

in 1 838 conveyed freeholds to trustees upon trust, 
together with a sum of stock already transferred, 
for himself for life, & after his death in tiust for 
his reputed son, W., when & in case he attained 
twenty-one, with a trust for maintenance if W. 
should be under twenty-one at the settlor’s death ; 
& in case W. should die imder twenty-one, or die 
in the settlor’s lifetime, without leaving issue 
living at his decease, then over. There were no 
words of limitation in the trust for W. There 
was a power of sale in the settlement, but no 
trust to invest the proceeds in land. A. died in 
lo49, having made his will in 1843, which recited 
the settlement & confirmed it, except as to the 
stock which had been sold. W. attained twenty- 
one, & died in 1872 : W. took a life estate , 

only in the fi'oeholds under the settlement. So there 
was a resulting trust for the settlor. — Middleton 
V. Barker (1873), 29 L. T. 043. 

Refd. Re Hudson. Kiilme v. Hudson (1895), 
Tvim* Mentd. Re Whlston’s Settlmt., Lovatt v. 

Williamson, [1894] 1 Oh. 661. 

^®sultlng trust for beneficiary.] — Devise 
or all testatrix’s real estate to her cousins M. A. So 
^1., who were females, their heirs So assigns for 
ver, subject to certain annuities (inter alia)^ , 
_ ® to her brother A., her heir-at-law, So another I 


to her sister S., So their children, for life ; So 
testatrix charged her real estate therewith, So 
directed that the surplus profits should go to A. for 
life, remainder to his children for life, remainder 
to S. for life, remainder to the surviving children 
of her brothers & sisters for life, hut gave no 
directions as to the remainder in foe : — Held : 
M. A. & A. I. took the remainder to their own use, 
although they also took legacies under the will ; 
So there was no resulting use to the heir-at-law. — 
Smith v. King (1812), 10 East, 283; 104 E. R. 
1097 ; 8\d)8equent proceedings ^ sub nom. King v, 
Denison (1813), 1 Ves. So B. 200, L. C. 

819. Resulting trust for settlor.] — In the 
declaration of trust there is no specific mention 
of the benefit of the contract for purchase of the 
real estate which purported to be assigned to the 
trustee & there are no general words which include 
it. Therefore as no trusts are declared of it it 
would seem that there must as to that part of the 
propei-ty be a resulting trust in favour of the 
settlor (Stuart, V.-O.). — Parnell v. Kingston 
(1856), 3 Sm. So G. 337 ; 28 L. T. O. S. 217 ; 2 
Jur. N. S. 854 ; 4 W. R. 794 ; 05 E. R. 084. 

Failure to exercise power — Whether trust Implied 
In favour of objects of power.] — See Powers, Vol. 
XXXVII., pp. 520-632, Nos. 1100-1233. 

iv. Interest Postponed until Fulfibneni of 
Condition Precedent. 

820. Resulting trust for persons entitled on 
Intestacy — Of Interim rents & profits.] — Devise 
upon a future contingency ; So no intermediate 
disposition of the rents Sc pi’ofits : a resulting trust 
for the heir. — A.-G. v. Bowyer (1798), 3 Ves. 714 ; 
30 E. R. 1235, L. 0. 

Annotations : —Vltnid. Moggridgo r. Thackwell (1803), 7 
VoB. 36 ; Abbott o. Frosor (1874), L. R. 6 P. O. 96. 

821. .T -Rents Sc profits under a 

trust to accumulate, being in the event not dis- 
posed of, belong to the heir-at-law. — S tanley v. 
Stanley (1809), 10 Ves. 491 ; 33 E. R. 1071. 
Annotations : — Consd. Mornoo v. Lanprham (1840), 11 Sim. 

200 ; l‘hlpps r. Ackcra (J 8 12), 9 Cl. & Fin. 583 ; Lambarda 
V. Poach (1859), 4 Drew. 553 ; Turton v. Laiiibarde (1860), 

1 De G. F. A" J. 495, Distd. D’Eyncoort v. Gregory (1864), 
31 Boav. 36. Refd. Grahum v. Stewart (1855). 26 L. T. 
O. S. 29. Mentd. Acklancl v. Lutley (1839), 0 Ad. & Kl. 
879. 

822. ■ — - — -Testator devised all his real 
estates to trustees So their heirs. Tie directed that* 
his mansion house & furniture should not be let 
or occupied except by the persons put therein to 
keep the same in good order “ until the end of 
twenty-ono years after my death, or until my 
brother So throe sisters ” (to whom lie gave 
annuities) “ are all dead.” He declared that his 
trustees should apply the rents of all his real estate 
in paying the annuities So keeping the mansion 
house So furniture in repair, & should accumulate 
the surplus, So lay out the accumulations in the 
purchase of real estates to be settled to the same 
uses. He declared that ” no such accumulations 
shall under any circumstances exceed the term 
of twenty-one years ” from his death. He 
declared that ” at the end of the term of twenty- 
one years from the day of my death, or if my 
brother So three sisters shall all die within that 
period, then on the death of tlie survivor of them, 
whichever event shall first happen,” the trustees 
should stand possessed of the real estates, upon 
trust to pay the annuities, So subject thereto, in 


-1 — Dotlr V . Orean 


[1905] 1 I. R. 262.— IR. 

m. .] — Copp V . Wood (N. B.), 

[1926] 2 D. L. R. 224.— CAN. 

n. .]— DoVLB V . Obkan, [1905] 


1 I. R. 252.— IR. 

o. Heir -at -law .] — Salter r. 

Oavanaqh (1838), 1 Dr. k Wal. 668.— 
IR. 
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Sect. 14. — Constructive and implied trusts : Sub-sect. 

2, A. jh) iv.j V. (& vi.] 

trust for the first son of his brother in tail male ; 
& failing such issue, in trust for the second & every 
other younger son of testator’s nephew W., in 
tail male ; & failing such issue, in trust for the 
first & every other son of testator’s nephew 11. 
in tail male ; & failing such issue, over ; with an 
ultimate limitation, “ failing such issue,” upon 
trust to sell the estates for the benefit of testator’s 
next of kin. 

Testator’s brother died without issue before the 
expiration of the twenty-one years’ term. At the 
expiration of the term, two of testator’s sisters, 
annuitants, were still living. His nephews, W. & II., 
were* living, each having one son only, & several 
daughters. 

There not having been born a second son of W., 
the son of H. claimed the estates as tenant in tail 
in possession indefeasibly, or as tenant in tail in 
possession, subject, to defeasance in the event of 
a second son of W. being born : — Held : during 
the suspense period, until it should be ascertained 
whether or not there would be a second son of 
W., the rents of the real estate & the proceeds of 
the personal estate, after the expiration of the 
twenty-one years’ term, were undispost'd of, & 
belonged to the heir-at-law & next of kin respec- 
tively. — W ade-Gery V. Handley (1870), 1 Ch. 1). 
053 ; 46 li. J. Ch. 457 ; 34 L. T. 233 ; ajfd., 3 Ch. D. 
374, C. A. 

823. Resulting trust for grantor — Condition not 
fulfilled.] — If A., tenant pur autre vie, parts with 
the beneficial interest contingently, & the con- 
tingency does not happen, then there will be a 
resulting tmst in favour of A. of the interest which 
lie lias not effectually parted with. — Nortiien v. 
Carnegie (1859), 4 Drew. 587 ; 28 li. .T. Ch. 930 ; 
33 L. T. O. 8. 355 ; 7 W. H. 481 ; 02 E. Tl. 225. 
Annotation: — Mentd. Re Mlcholl, Mooro v. Moore, [1892J 

2 Ch. 87. 

Recovery of donor of gift mortis 

causa.]— Gifts, Vol. XXV., p. 550, Nos. 355, 
350. 

Right to intermediate income of contingent 
legacies.] — See, generally. Executors, Vol. XXIII., 
pp. 409-412, Nos. 4802-4817. 

V. Lapse of Interests Granted. 

824. Resulting trust for grantor — Grantee refusing 
grant — No other trust declared.] —A giant of the 
next avoidance to one without his privity held a 
resulting trust for the gi’antor, no other trust being 
declared. — N orfolk (Duke) v . Browne (1697), 
Free. Ch. 80 ; 24 E. R. 38. 

825. Failure of life estate.] — Property 

agreed to be settled consisted of leaseholds in 

ossession, & of money to be received on the hus- 

and’s death, which was to be invested in the 
usual securities, & the trusU^es were to stand 
possessed of the leaseholds in trust for the husband 
for life, &, after his death, of one moiety of the 
leaseholds, stocks, funds & securities for the wife 


for life ; in case she survived her husband, & of 
the other moiety of the leaseholds, stocks, funds & 
securities, after the husband’s death, & of the whole 
of the stocks, funds & securities, after the wife’s 
death, in trust for the children. The wife died in 
the husband’s lifetime : — Held : there was a 
resulting trust as to the leaseholds, for the husband, 
the settlor. — Wilson v. Paul (1830), 7 Sim. 620 ; 
58 E. R. 975. 

826. Defective exercise of power — No 

trusts in default.] — Renewal of a college lease by 
tenant for life, with a power of appointment, in 
her own name, & at her expense, has not the effect 
of an appointment in her own favour. By the 
death of her appointee, therefore, in her life, a 
resulting trust by lapse for the representative of 
the author of the power. — Brookman v. Hales 
(1813), 2 Ves. & B. 45 ; 35 E. R. 235. 

827. Interposition of vested Interest.] — 

Trustees of a settlement were to stand possessed 
of the trust fund, consisting of twelve-fifteenths of 
a larger fund, in trust as to one share for the settlor’s 
daughter A. for her life, & then for her children, 
who were to take vested interests, if sons, at twenty- 
one, & if daughters, at twenty-one of marriage ; & 
if A. should have no children who should live to 
attain a vested interest in the fund, then to stand 
possessed of the share so given to A. & her children, 
in trust as to one moiety for the settlor’s daughter 

B. k her children, & as to the other moiety for his 
daughter C. & for children under the same limita- 
tions & restrictions to which the gift to A. &: her 
children had been subjected. Then followed 
similar dispositions of the remainder of the trust 
fund in favom* of B., & her cliildrcn & C., & her 
children, wdth limitations over of each share, in 
the event of either B. or C. dying without leaving 
children who should attain a vested interest, to the 
other two daughters k their children, in moieties 
as before. But- in case there should not be any 
child or children of A., B. & C. who should live to 
gain a vested &- transmissible interest in the said 
twelve-fifteenth parts of any part thereof under & 
by virtue of the settlement, then the trustees were 
to pay, assign & transfer the whole of the twelve - 
fifteenth parts unto the next of kin of the settlor. 
The settlor died, having by his will made A., B. & 

C. his residuary legatees. After his death G. died 

without issue. Then B. died without issue, leaving 
A. surviving her, who had two children, one 
of whom, a daughter, was married : — Held : A. 
having a child who had lived to gain a vested 
k transmissible interest in the fund was not en- 
titled to any portion of it under the limitation 
to the ” next of kin ” of settlor ; consequently, 
so much of the funds as did not pass under the 
limitations other than that to the next of kin 
resulted to the settlor & passed under his will to 
his residuary legatees. — Westwood Slater 

(1840), 1 De G. & Sm. 1 ; 63 E. R. 945 ; affd. 
(1847), 10 L. T. O. S. 477, L. C. 

Limitation void for remoteness.] — See 

Perpetuities, Vol. XXXVII., p. 119, Nos. 612, 
613. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (b) V. 

p. Money impressed with trust — 
Failure of object. ] —Money was advanced 
by the pltf. for the express purpose of 
being deposited In a bank in order to 
meet a cheque of L. & 0., given by their 
agent J. H. C. This cheque never was 
paid or presented after such deposit, & 
the amount remained in the bank to 
the credit of L. & 0., who were trustees, 
claiming no beneficial interest in the 
money. On a bill filed for that 
purpose the ct. declared that the estate 


of J. H. C., who had since died, had not 
any claim or interest in the fund, & 
ordered the amount, together with tlie 
interest allowed on the deposit, to be 

? ald to pltf. — Gamble v. Lee (1878), 
5 Gr. 326.— CAN. 

Q. Expenses of prosecuting specula- 
tive undertaking .] — Where certain per- 
sons, Inolnding G., advanced money 
to complete the building of a yacht 
at Oobourg, in order to sail for prizes 
at New York & Philadelphia, & scrip 
under seal was executed, declaring, 
that G. was to hold the yacht In trust 


as security for the advances ; & G. 
incurred certain running expenses In 
taking the yacht to the race : — Held : 
G. was entitled to a first charge on the 

S roceeds of the sale of the yacht, for 
lese expenses, as they had been in- 
curred in prosecuting the enterprise 
for which the trust was created. — 
Burn v. Gifford (1879), 8 P. R. 14. — 
CAN. 


r. Resulting trust for grantor — 
Cesser of trust ai death of grantor .] — 
Buchanan v. Oakes (^Man.) (1914), 26 
W. b. R. 649 ; 16 D. L. R. 682, —CAN. 
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828. Resulting trust for persons entitled on In- 
testacy.] — M orioe v, Durham (Bp.), No. 306, ante. 

829. .] — Resulting trust for the heir ; 

the only express devise being to convey to the 
devisor’s son from & after his age of thirty, which 
he did not attain ; & no devise by implication from 
a declaration, that he shall have no power over the 
estate until his age of thirty. — Nash v. Smith 
(1810), 17 Ves. 29 ; 34 E. R. 12. 

830. .] — Ommanney V. Butcher, No. 803, 

ante. 

831. .] — By a marriage settlement, a sum 

of £1,600 belonging to the husband was settled in 
trust to pay the interest to the husband during 
his life, & after his death to the wife, & after the 
death of the survivor the fund was to be held in 
trust for the children of the marriage & if there 
should bo no children, absolutely for the survivor 
of husband & wife ; & certain foreign securities 
to which the wife was entitled were held upon trust 
to pay the income to tlio husband, for the joint 
lives of himself & his wife ; then as the wife, not- 
withstanding coverture, should appoint by will, 
A: in default of such appointment in trust for the 
jjorsons who would have been entitled to the same 
if the wife had died intestate & unmarried. 

In Feb. 1803, the husband made his will, & left 
all his property to his wife absolutely ; & in Apr. 
1872, the wife made her will, leaving all her pro- 
perty to her husband for life, & after his death to 
her sisters equally. 

The husband & wife started in Apr. 1874, from 
Liverpool for Madeira & had never since been heard 
of. 


l*ltf. claimed, as exor. of the husband to be 
entitled to both funds, on the ground that the 
marriage settlement was a reduction into posses- 
sion : — Held : each fund must go by way of result- 
ing trust to the representatives of the settlor. — 
Wollaston v. Berkeley (1876), 2 Oh. D. 21.3 ; 
45 L. J. Ch. 772 ; 34 L. T. 171 ; 24 W. R. 300. 

832. .] — The effect of a testamentary 

appointment, eitlier of real or personal estate, to a 
trustee upon trust for A., who dies in the lifetime of 
the appointoi*, is that the appointed property does 
not revert to the donor of the power, nor to those 
who would have taken under a gift over, if any, in 
default of appointment, but remains part of the 
general estate of the appointor. Where, therefore, 
testatrix having a general testamentary power of 
appointment over real estate, subject to a gift over 
in default of appointment, devised the property 
to trustees upon trust for A., who died in her life- 
time : — Held : the property remained vested in 
the trustees as part of the general estate of testa- 
trix, subject to a resulting trust for her heir-at- 
law, if any. — He Van IIaoan, Sperling v. Roch- 
fort (1880), 16 Ch. D. 18 ; 60 L. J. Ch. 1 ; 44 
I- T 161 ; 29 W. R. 84, C. A. 

Apld. Re Scott, Scott v. Hanbiiry, [1891] 1 
ftQ Elen, Thomas r. McKeohnIe (1893), 

L 81^ Consd. Coxen v. Rowland, [1894] 1 Cb. 406. 

Ickorinfirtll’s Estate, Hlnsley v. Ickeringlll (1881), 
Boyd, Kelly v. Boyd. [1897] 2 Ch. 232 ; 

Badloy, Johnson v. Hadley, [1909] 1 Ch. 20 ; Re Pryce, 
Lawford v. Pryce (1911), 105 t. T. 61. 

833. -- — Defective exercise of power.] — Whit- 
ting V Whitting (1908), 63 Sol. Jo. 100. 

.; 7 -Re!d. Re Nash, Cook v. Frederick, [1909] 2 
oil. 4t>^ pe Park's Settlmt., Foran v. Bruce, [1914] 1 Ch. 

Bullock’s Will Trusts, Bullock v. Bullock, 
2 Ch 413 ^^’ Gomham, Taylor v. Baker, [1916] 


vi. Ultimate Trusts Not Declared. 

grantor.] — Lands are 
aevised to three persons & their heirs to the use of 


them & their heirs, upon the trusts after mentioned, 

then testator directs them to convey part to A. 
for life, & other part to B. in tail ; but gives no 
direction as to the remainder in fee. Though 
two of the trustees were related to testator ; yet 
the remainder in fee will not belong to them, but 
be a resulting trust for testator’s heir. — Hobart v. 
Suffolk (Countess) (1709), 2 Vern. 644; 23 
E. R. 1020, I.. C. 

Annotaliona : — Apld. Habertfham r. Vincent (1793), 2 Ves. 

204. Refd. nfll r. London (]^.) (1838), 1 Atk. 618 

Clarke V. Hilton (1866), L. R. 2 Eq. 810. 

835. .] — By her marriage settlement G. 

conveyed certain freehold & copyhold heredita- 
ments to trustees to hold in trust for her during 
her life for her separate use, & after her death in 
trust for such person or persons & in such manner 
as she should by her will appoint, & in default of 
& until such appointment & so far as no such 
appointment should extend “ in trust for the heir- 
at-law of G.” : — Held : the rule in Shelley's Case 
(1581), 1 Rep. 93 b, did not apply, & imder the 
limitations of the settlement C. took an estate for 
life ; the person who at her death answered the 
description of her heir-at-law took an estate for 
life, & there was a resulting trust in favour of C. 
as settlor. — He Davison’s Settlement, Ca'tter- 
MOLE Davison v. Munby, [1913] 2 Ch. 498 ; 83 

L. J. Ch. 148 ; 109 L. T. 666 ; 58 Sol. Jo. 60. 

836. .] — By a settlement made in 1881 on 

the marriage of M., the daughter of B., to C., 
after reciting that C. & B. were respectively entitled 
to certain funds, that B. had transferred from 
his own funds to the trustees a sum of £1,670 
Consols to be hold as part of “ the trust estate hereby 
constituted,” C. & M. respectively assigned their 
own funds to the trustees upon the trusts therein- 
after declared. ’I’lic settlement then declared that 
the trustees should hold ” all the trust estate 
hereby constituted ” until the marriage upon trust 
for the persons to whom same respectively then 
belonged ; & after the marriage to pay the income 
to C.’s fund to him during the joint lives of C. & 

M. ; & as to the £1,670 Consols & M.’s fund to pay 

the income to M. during the same joint lives ; ^ 
after the death of either C. or M. to pay the 
income of ‘‘all the trust estate hereby consti- 
tuted ” to the survivor for life ; & after the 

survivor’s death upon trust os to corpus for the 
children of the man-iage. In default of there being 
a child of the marriage, C.’s fund was to belong to 
him, & the £1,670 Consols & M.’s fund, if M. died 
in the lifetime of C., were to be held in trust for 
such persons as she should appoint, & in default 
of appointment to the persons who, if she had died 
intestate & unmarried, would have been entitled 
to pay her personalty under the Statutes of 
Distribution ; but there was no declaration of 
trust as to these two funds in case of C. dying in 
the lifetime of M. there being no child of the 
marriage. B., in the lifetime of C. & M., made a 
will whereby he declared that his trustees should 
stand possessed of one -fourth of his residuary 
estate, ‘‘ hereinafter referred to as M.’s share,” 
upon tnist to transfer same to the trustees of her 
settlement, to be held by them upon the trusts by 
that settlement declared concerning ‘‘ the fortune 
brought in settlement by or on behalf of M.” C. 
died in the lifetime of M., & there was no child 
of their marriage. It was conceded that as 
regarded the fund which belonged to M. ifc was 
settled by her there was a resulting trust in 
favour; — Held: (1) as regarded the £1,670 
Consols there was a resulting trust, subject to the 


[lflfo]*S’^0**83^3*?-SOOT'^^ entitled on intestocv.l —H bddrrwiok’s Trustees v, Hedderwick’s Executors, 
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SecU 14 . — Consifudiye and implied trusts : Suh-aecL 
2, A. (b) vi,f vii. & viii.f & (c) i. & ii.] 

life interest of M., in her favour of B., the father ; 
(2) the fourth share of his residue had been com- 
pletely severed from B.’s estate & given to M.*a 
trustees for her benefit, & there was an ultimate 
trust of this share in favour of M. — Re Conneij/b 
Settlement, Re Benett’s Trusts, Fair v, 
CONNEIX, [1916] 1 Ch. 867 ; 84 L. 3. Ch. 601 ; 113 
L. T. 234. 

Annotation : — As fo (2) Befd. Re Harrison, Hunter v. Bush, 
[1918] 2 Ch. 69. 

vii. Trusts for Conversion. 

Surplus after satisfaction of purpose of con- 
version.] — Sec Equity, Vol. XX., pp. 386-388, 
Nos. 1237-1265. 

Estate not wholly disposed of by testator or 
settlor.] — See Equity, Vol. XX., pp. 388, 389, 
Nos. 1266-1265. 

Proceeds of sale of realty blended with personalty.] 

—See Equity, Vol. XX., pp. 389-391, Nos. 1267- 
1279. 

Exercise of power of sale by mortgagee — Result- 
ing trust of surplus proceeds.] — See Equity, Vol. 
XX., p. 366, No. 1026, 

Devise of advowson on trust for sale — When 
resulting trusts Implied — For persons entitled on 
Intestacy.] — See Ecclesiastical Law, Vol. XIX., 
p. 384, Nos. 2085, 2086. 


viii. TrusL^for ('ndiiors. 


887. Resulting trust of surplus — For persons en- 
titled on Intestacy of assignor.] — A. devised to his 
wife a rent charge of £200 for thirteen years, in 
trust, nevertheless, for the payment of his debts & 
legacies ; lie also devised to her certain lands, in 
augmentation of her jointure. The smnilus of this 
rcntcharge, after debts legacies paid, is not a 
benefleial trust for the wife, but a resulting trust 
for the heir.— Wycti v. Packtnoton (1712), 3 
Bro. Pari, Cas. 44 ; IE. P. 1166, IT. I.. 

Annotatwns : — Refd. Pawlott v, Morloy (1702), 2 Freem. Ch. 

263 ; Bristol v. Huiigorford (1709), 2 Vern. 645 ; Koper 
r. Iladcllfle (1712), 9 Mod. Hep. 181 ; Lodor v, Lodor 
(1730), Mos. 366 ; Hewitt r. Wright (1 7B0), 1 Bro. C. C. 86. 

888. .]- A devise to A. upon special 

trust k confidence, that he slioiild pay all testator’s 
just debts, is a resulting trust to tlie heir, after 
debts jmid. — Khucke v. Bkansbey (1727), 2 
Eq. Cas. Abr. 608 ; 22 E. K. 430. 

839. For tenant for life.] — A. by will, 

gave to trustees for terms, remainder to T. & E. 
for life. The trusts of the terms were for payment 
of scheduled debts, k to make an allowance to T. 
& E. The debts being stated to bo paid, a trust 
results to the tenants for life. — Davidson v. Foley 
(1787), 2 Bro. 0. C. 203 ; 29 E. H. 116, L. V. 


Annotations : — Consd. Sidney v. Shelley (1816), 19 Ves. 
R^d. Kirby v. Dillon (1824), 2 L. J. O. S. Ch. 140. 


352. 


840. For assignor.] — By a mtge. deed 

debtor covenanted to pay principal k interest, & 
a sm^ety covenanted to pay the interest in default. 
Debtor afteiwards, by deed, assigned his property 
to a trustee on trust to sell & divide the proceeds 
amongst his creditors ; the creditors releasing the 
debtor from the debts due to them respectively ; 


but there was a proviso in the deed that nothing 
therein should auect any ri^ht or remedy which 
any creditor might have agamst any other person 
in respect of any debt due by the debtor : — 
Semble : under such a deed of assipiment there 
would be a resulting trust of any surplus for debtor. 
— Green v. Wynn (1869), 4 Ch. App. 204 ; 38 
L. J. Ch. 220 ; 20 L. T. 131 ; 17 W. R. 386, L. 0. 
Annotations : — Refd. Bateson v. Gosling (1871). L. R. 7 
C. P. 9. Mentd. Forbes v. Jackson (1 m 2), 19 Ch. D. 61.6 ; 
lit Whltehonso, Whltehonse v. Edwards (1887), 37 Oh. D. 
683. 

841. .] — The partners in a business, 

by a deed reciting the inability of the firm to pay 
their creditors, assigned the business & property 
of the firm to trustees upon certain trusts for the 
benefit of the creditors of the firm. The deed 
contained no provision in the event of there being a 
surplus : — Held : upon the natural k true construc- 
tion of the deed there was an absolute di^osal of 
all the proceeds to be realised for the benefit of the 
creditors, k no resulting trust for the benefit of the 
assignors could he implied. — Smith v. Cooke, 
Storey r. Cooke, [1891] A. C. 297 ; 60 L. .1. Ch. 
607 ; 65 L. T. 1 ; 40 W. R. 07, TL. L. ; revsg. S. C. 
suh 7wm. Cooke v. Smith, 46 Ch. D. 88, C. A. 
Annotations : — Apld. Cnnnack v. Edwards, [1896] 2 Ch. 679. 
Retd. Re Printers & Transferers' Amalgamated Trades 
Protection Soo. (1890), 47 W. R. 03 9. 

g 42 . For assignee — Whole property 

assigned to surety for payment of composition.] — 
Resolutions were passed in favour of composition k 
for assigning all the estate of the debtor to D. as 
secuiity for the composition, he becoming surety for 
the payment of tlie composition k being appointed 
trustee. Afterwards a deed was executed by 
debtor, creditors, k D. assigning all the estate to D. 
but not declaring any trusts : — Held : D. was 
absolutely entitled to the surplus of the estate 
after the payment of tlie composition k the costs, 
k there was no resulting tiust in favour of debtor. 
—Re WiLCOCKS, Ex p. Wn.cocK8 (1874), 44 Jj. J. 
Bcv. 12 ; 31 L. T. 620. 

843. Resulting trust of unclaimed dividends — 
For claiming creditors.] — Where an assignment is 
made for the benefit of creditors, those creditors 
who have received dividends out of the property 
assigned are, in the absence of any stipulation to 
the contrary, entitled to any unclaimed dividends 
in the hands of the trustees, in preference to the 
trustees &, semble, also to the original debtor. — 
Wild v. Banning (1866), L. R. 2 Eq. 677 ; 35 
L. J. Ch. 594 ; 14 L. T. 845 ; 12 .Tur. N. S. 464. 
Annotation : — I^pld. Ashley v. Ashley (1877), 4 Ch. D. 757. 

Right of debtor to have property reconveyed — 
On payment of composition.] — See Bankruptcy, 
Vol. V., p. 1185, Nos. 9566, 9567. 

(r) Property Put in Name of Another, 
i. Purchase in Name of Another, 

Purchase by father in child’s name.] — See 
Gifts, Vol. XXV., pp. 510-612, Nos. 67-86. 

844. Purchase In name of stranger — ^Trust for 
purchaser presumed.] — Woodman v . Morrel 
(1678), Freem. Ch. 32 ; 22 B. R. 1040 ; on appeal, 
Freem. Ch. 34, n., L. C. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (b) viii. 

t. Resulting trust to creditors — Con- 
siderafion moving from creditors.] — 
Page v. Chambhrs (1879), 13 N. S. R. 
(1 R. & G.) 232.— CAN. 


.1 — Donald v. McManus 

(N. B.) (3 911), 10 E. L. R. 200.— CAN. 


PART I. SECT, 14, SUB-SECT. 2.— 
A. (0) i. 

844 1 . Purchase in name of stranger — 


Trust for purchaser presumed.] — Tooth 
V. Power, [1891] A. C. 284, P. 0.— 
AUS. 

844 ii. .1 — McDonald v. 

McMillan (1867), 14 Gr. 99.— CAN. 

844 iii . , ] — A man & woman 

lived together as husband & wife, the 
man having a wife living at the time ; 
k land purchased In the man's name 
was paid for by the woman out of 
money of her own : — H<M : there was 
a resulting trust In fayonr of the 


woman. — Hoiq v, Gordon (1870), 
17 Gr. 699.— CAN. 

8441V. McDonald v. 

Dunlop (No. 2) (1898), 3 Terr. L. R. 
238.— CAN. 

844 V. .] — Joos V. Hen- 

SOHELL (Saak.) (1911), 18 W. L. R* 
191.— CAN. 

844 Vi. .1 — Ennos v, Mo- 

Lean (1919), 62 N. S. R. 486.— CAN. 

844 vii. .1 — ^The bare fact 

of payment of the purchase price is 
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846. 

80 B. R, 480. 

846. 

83, ante, 

847. 


Anon. (1083), 2 Vent. 301 ; 

-.] — Ambrose v. Ambrose, No. 

-.J— -Smith v. Baker (1737), West 
iemp. Hard. 98 ; 1 Atk. 385 ; 25 E. K. 840, L. C. 
An^tationa Apld. Lewis v. Lane (1834), 2 My. & K. 449. 

ReM. Dyer V. Dyer (1788), 2 Cox. Eg. (3afi. 92 ; Chapman 
® ®ro. C5. C. 229 ; Jeans v. Cooke (1867), 

27 L. J. Ch. 202. 

848. ^ ,] — Where an estate is pur- 

chased m the name of one, & the money paid by 
another, it is a trust notwithstanding there is no 
declaration in writing by the nominal purcliaser. — 
Kyall V. Ryall (1739), 1 Atk. 69 ; 20 E. R. 39, 
L. 0. 

An^miqna Lane v. Dighton (1762), Amb. 409. 

Refd. Lench v, Lench (1805), 10 Vos. 511. Mentd. Re 

West of England & South Wales District Bank, Ex p. 

Dale, Young (1879), 48 L. J. Ch. COO. 

849. .] — Lloyd & Jobson v . Spillet, 

No. 886, post. 

850. .] — Willis v. Willis, No. 08, ante. 

851. -,] — Trusts by implication arise 

where one person pays the purchase-money, & 
the conveyance is taken in the name of another ; 
but the rule is not so large as to extend to every 
voluntary conveyance. — Young v . Peachy (1742), 
2 Atk. 254 ; 26 E. R. 657, L. C. 

Aniiopition : — Mentd. Hoghton v. Hoghton (1852), 1.5 Beav. 

.] — Lade v. Lade (1743), 1 


278. 

852. 


Wils. 21 ; 95 E. R. 470, L. C. 


853. 

Amb. 161 


— Withers v . Withers (1752), 


27 E. R. 99, L. C. 

Annotation “Reid. Zouch v. Eorso (1800), 7 East, 186. 

854. -.] — Purcliaso in the name of 

another, not a child or wife, a trust for the person 
advancing the money ; unless the presumption 
from that circumstance is repelled by evidence. — 
Rider v . Kidder (1805), 10 Ves. 300 ; 32 E. R. 
884, L. C. 

Annotations; — Distd. George r. Howard & Bank of England 
(1819), 7 Price, 646. Consd. Re l^olloy, No. 6402 of 
Scottish Equitable Life Assce. .Soc., 11902] 1 Ch. 282 
Rexd. Dummor v. Pitcher (1833), (^oop. temp. Brough. 
257 ; Sims v. Thomas (1840), 12 Ad. & El. 636 ; Freeman 

V. Tatham (1846), 5 Haro, 329 ; Barrack v. M'CuIloch 
(1856), 3 K. & J. 110 ; Nicholson v. Mulligan (1869), 17 

W. B. 6.59 ; Ayorst v. Jenkins (1873), L. K. 16 En. 275 ; 
Phillips V. Probyn (1 899), 68 L. J. Ch. 401. 

855. .J — Purchase in the name of 

another a trust for the party, who pays the con- 
sideration ; except by a parent in the name of 
his child ; which is presumed an advancement. 
T^he presumption capable of being rebutted ; but 
does not give way to slight circumstances. — Finch 
7^ Pinch (1808), 15 Ves. 43 ; 33 E. R. 071, L. C. 
An^kittons .-—Retd. Crabb v. Crabb (1834), 1 My. & K. 511 ; 

Bkoats V. Bkeats (1842), 12 L. J. Ch. 22 ; Tucker o. Burrow 


(1865), 2 Hem. & M. 516. Mentd. Sharpe v. Sharpe 

(1841), 10 L. J. Ex. Eq. 2. 

856. .] — Davies v . Otty, No. 73, anfe. 

867. .] — In the case often referred 

to in the law of resulting trusts, whore a man 
purchases land with the money of another, although 
there is no written evidence of the trust, a trust 
results to the owner of the money by operation of 
law {per CuB.). — B arton v . Muir (1874), L. R. 6 
P. C. 134 ; 44 L. J. P. 0. 19 ; 31 L. T. 593 ; 23 
W. R. 427, P. C. 

Annotations: — Consd. Tooth v. Power, [1891] A. C. 284; 

Mentd. Re Article X. of Articles of Agroement for Treaty 

between Groat Britain & Ireland (1928), 45 T. L. R. 67. 

858. .] — Testatrix placed a sum of 

£600 on deposit at a bank in the name of her 
niec(‘, towards whom she was not in loco parentis. 
She retained the dei^osit note in her own possession, 
& did not inform her niece of the fact of the deposit 
having been made. Testatrix subsequently made 
a codicil to her will purporting to dispose of the 
money : — Held : there was a presumption of a 
resulting trust in favour of testatrix, & no evidence 
to rebut the presumption. — Re Howes, Howes 
V. Pla'FP (1905), 21 T. L. R. 501. 

859. Proof of payment of purchase-money — 
Must be clear.] — A. purchases in the name of B, 
& pays the purchase-money. B. claims the estate, 
there being no declaration of trust. A. may bo 
admitted to read proofs, that he paid the purchase- 
money, but then those proofs must be very clear 
to make it a trust arising by implication of law. — 
Gascoigne v . Tiiwino (1085), 1 Vern. 300 ; 23 
E. R. 520. 

Annotations : — FoUd. CrovoH Grovea (1829), 3 Y. & J. 

163. Refd. WilkiiiR V. StovouH (1812), 1 Y. be C. Ch. Cas. 

431. 

860. .1 — Willis v . Willis, No. 68, ante. 

861. Covenant by father to settle after-acquired 
property— Purchase in name of youngest son — 
Resulting trust to person entitled under covenant.] — 

A. by marriage articles covenanted, that all the 
lands which he should afterwards purchase in the 
parish of K. should be to the uses of the articles, 
lie piHcha&cd lands in K. & took a conveyance in 
fee in the name of his youngest son, but there was 
no declaration of trust ; — Jleld : the son was a 
trustee for his eldest brother, who was entitled to 
these lands by virtue of the covenant. — B laice v . 
Blake (1721), 7 Bro. Pari. Cas. 241 ; 3 E. R. 157, 
H. j.. 

ii. Property in Joint Names of Doyior and Donee. 

See, generally, Gifth, Vol. XXV., pp. 517, 618, 
Nos. 124-129. 

862. General rule — Resulting trust for donor.] — 

(1 ) Pltf., a widow, in 1880, caused £0,000 Consols to 


sufficient to raise a presumption of 
resulting trust in purcliaser’s favour. — 
Htaog V. Ward & Ward (1921), 30 
B. 0. H. 885.— CAN. 


b. Purchase by parent in chiliVs 
nmne.] — A mtgeo. purchaHing a prior 
nitge. was advised by his solr. to lake 
the assignment as trustee to another 
person, & took It accordingly in the 
name of his son, not intending it as an 
advancement to the son : — Held : parol 
evidence was admissible to prove the 
tt'ist.— B arr v . Barr (1868), 15 Gr. 


/i®;,--— -.] — Nixon v. Romkrviluc 
(1871), N. B. Dig. 295.— CAN. 

. .] — Mother purchasing oer- 

Id lands In name of her child, oon- 
siderlng that she was the owner of 
the land, & not Intending that the 
conveyance to her Infant children, as 
directed by her, should be considered 
making them the purchasers, or 
kivlng them a beneficial interest there- 


in, or making an advaneemont to thorn : 
— Held : there was a resulting trust in 
her be lands declared to be hers. — 
Moork 1). Moore (1895), 1 N. B. Eq. 
Hep. 201.— CAN. 

e. .] — Blackburn v. Black- 

burn (1907), 26 N. Z. L. it. 1163. - 

N.Z. 

f. Conditional purchase in child’s 
name. ] — The doctrines of advancement 
& resulting trust, do not apply to a 
conditional purchase by the rather in 
the name or the infant. — Stephen v. 
Stallworthy (1881), 2 N. H. W. Eq. 
55.— AUS. 

g. Purchase by husband in wife’s 
name.] — Re Hobson Estate (1901), 7 
Terr. L. K. 182.— CAN. 

h. .]— Dudgeon v . Dudgeon & 

Parsons (1907), 6 W. L. R. 316 ; 13 
B. C. R. 179.— CAN. 

k. .] — Henderson v. Hender- 
son (P. E. I.) (1909), 7 E. L. R. 218.— 
CAN. 


l. Purchase in name of manager.] 
— Public Trustee v. Uatfihone 
(1906), 26 N. Z. L. K. 805.— N.Z. 

m. Conveyance to nominal pur^ 
chaser .] — Scaihll v. Wren (1866), 6 
N. S. W. S. a R. (E<i.) 38.— AUS. 

n. Purchase with trust funds ~ In 
.son's name — Son trustee for bene- 
flciarles.] -Dantrixu. Wallace (1881 ), 
2 N. S. W. Eq. 20.— AUS. 

o. Timber licence taken in name of 
servant.] — Action to recover price of 
a timber licence staked In the name of 
pltf. : —Held : the staking was done by 
pltf. for defts., who was a trustee for 
them & was directed to transfer the 
licence to them. — M cPhbb v. Bridges 
(1908), 10 W. L. R. 520.— CAN. 

PART I. SECT. 14, SUB-SECT. 2.— 
A. (0) ii. 

p. Deposit account in joint names 
of husband efr wife.] — Held : as the 
deposit accounts were put in their 
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Sect. 14. — Constructive and implied trusts : Sub-sect. 
2, A. (c) ii.f Hi, c& iv,] 

be transferred into the joint names of herself & 
deft., who was her godson. She did so with the 
express intention that deft., in the event of liis 
surviving her, should have the Consols for his own 
benefit, but that she should have the dividends 
during her life ; & she had previously been warned 
that if she made the transfer she could not revoke 
it. The first notice deft, had of the transaction 
was a letter from pltf.’s solrs. about the end of 
1882 claiming to have the fund retransferred to 
pltf. ; — Held : pltf. could not claim a retransfer on 
equitable grounds, the evidence clearly showing 
that she did not, when she made the transfer, 
intend to make the deft, a mere trustee for her ex- 
cept as to the dividends. 

The rule is well settled that where there is a 
transfer by a person into his own name jointly with 
that of a person who is not his child, or his adopted 
child, then there is primd facie a resulting trust for 
the transferor. But that is a presumption capable 
of being rebutted by showing that at the time the 
transferor intended a benefit to the transferee 
(Cotton, L.J.). 

(2) Trusts are neither created nor implied by 
law to defeat the intentions of donors or settlors ; 
they are created or implied or arc held to result 
in favour of donors or settlors in order to carry 
out & give effect to their true intentions, expressed 
or implied (Bindley, L.J.). — Standing v, Bow- 
RING (1885), 31 Ch. D. 282; 55 L. J. Ch. 218; 
54 L. T. 191 ; 34 W. K. 204 ; 2 T. L. R. 202, 
C. A. 

As to i\) APld. lif novvos, Howes v. Platt 
0005), 21 T. L. It. 601. Befd. London & County Banking 
Co. V. London be IMvcr l*Iate Bank (1888), 21 Q. B. 1). 
635 : fie Weston, Davies v. Tagnrt, flDOO] 2 Cb. 164 ; 
Mallot r. Wilbon, (1903] 2 Ch. 494. 6 encroH//, Eeld. 
Blake, Blake v. Power (1889), 60 L. T. 603 ; lie Arbib & 
Class’s Contract, [1891] 1 Cb. 601. 

863. Transfer to donor & child.] — A father 
having provided for his eldest son, but not for the 
rest, takes a security for the proceeds of an estate 
sold in the name of liiinself & eldest son : — Held : 
a trust for the father’s personal representatives. — 
Pole r. Pole (1748), 1 Vcs. Sen. 76 ; 27 E. R. 
901, L. C. 

Annotation .-—Reid. Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92. 

884. Transfer to donor & brother.] — Testator, 
on renewal of a lease, takes it in the names of his 
brother &; himself, paying the fine & receiving 
the profits himself ; — Held : not to bo assets, but 
vested in the brother beneficially, upon the 
ground of intention, though prov(‘(i but by one 
witness. — M addison v. Andrew (1747), 1 Ves. 
Sen. 67 ; 27 E. R. 889, L. C. 

Annotations Consd. Bartlett i’. Hollintor (1757), Amb. 334 ; 
1)00 d. Nowell V. Koake (1825), 2 Bing, 497. Reid. 
NlcholHon V. MuUlgan (1869), 17 W. U. 659. Mentd. 
Horsley v. Chalonor (1750), 2 Ves. Son. 83 ; Doe d. 
Devonshire v. Cavendish (1782), 3 Doug. K. B. 48; Madoc 
V. Jackson (1789), 2 Bro. C. C. 588 ; Wilson v. Plggott 
(1794), 2 Ves. 351 : Kemp v. Kemp (1801), 5 Ves. 849 ; 
lioade V, Koado (1801), 5 Ves. 744 ; M'Gbie v. M’Ghio 


(1817), 2 Modd. 368 ; Thornton v. Bright (1836), 2 My. 

& Cr. 230 ; Fordyco v. Bridges (1848), 2 Coop. temp. Cott. 

324 ; Butler v. Gray (1869), 6 Oh. App. 26 

865. Transfer to donor & godson.] — Standing 
V. Bowring, No. 862, ante, 

iii. Voluntary Conveyances. 

866. Whether resulting trust implied.] — 

ViLLERS V. Beamont (1556), 2 Dyer, 140 a; 73 
E. B. 319. 

Annoiatit 

¥25 ; ^’liomor v. ^sWor^ 7^82^), 3 Bing.'322T"' M^td.' 

Brown’s Case (1594), 3 Co. Hop. 46 a ; Buckhurst's Case 

(1595), Moore, K. B. 488 ; Fitzherbert’s Case (1595), 5 

Co. Hep. 79 b ; Maokallay’s Cose (1611), 9 Co, Rep. 65 b ; 

Clifford V. Turrell (1845), 14 L. J. Ch. 390. 

867. .] — Lloyd &; Jobson v. Spillet, No. 

885, post. 

868. .] — Young v. Peachy, No. 851, ante. 

869. .]~'Tcstator, with a view of placing 

certain property out of the control of liquidators, 
conveyed it to Ms stepdaughter, absolutely, &, 
as she alleged by way of gift. The conveyance 
I)urported to be for valuable consideration, but 
was in fact voluntary. Subsequently the claims 
of the liquidators were satisfied out of other 
proi^erty belonging to testator : — Held : there was 
a resulting trust in favour of testator, & the pro- 
perty must be reconveyed for the benefit of his 
estate*. — CouLTWAS v. Swan (1870), 22 L. T. 539 ; 
18 W. R. 746 ; on appeal (1871), 19 W. R. 485, 
C. A. 

870. .] — Resp. conveyed an undivided 

moiety of real estate to T. A. S. upon the terms 
embodied in a letter that she should receive one 
half of the net rents during her life, & that T. A. 8 
should leave the moiety to her & her heirs by his 
will. lie paid her a sum amounting substantially 
to one half of the net rents dm*ing his life, & left 
her a pecuniary legacy by his will equivalent to 
half the value of the real estate : — Held : the letter 
did not create a trust in favour of resp. Sd there was 
no resulting trust in her favour, & resp. was put 
to her election & could not have specific perform- 
ance of the contract to settle the moiety of the real 
estate on her without abandoning her claim to the 
I>ecuniary legacy under the will. 

When once the conclusion is arrived at that 
a gran^r intends to part with his whole legal & 
beneficial interest in favour of another, & there 
can be no resulting trust, unless, in the view of a 
ct. of equity there be no consideration to support 
the transaction, or the consideration, if any, 
entirely fails (liORD I’AJtKEii). — Central Trust 
Safe Deposit Co. v. Snider, [1916] 1 A. C. 266 ; 
85 L. J. P. C. 87 ; 114 L. T. 250, P. C. 

871. Gratuitous lease.] — Construction of a 

limitation, in trust for A. during his natural life, 
after whose death the trustees were directed to 
assign over all their right, title & interest to the 
issue of the said A., & for default of such issue to 
B. Trust resulting : — Held : if a lease for years be 


Joint names as a matter of convenience 
& not with the intention of vesting 
the moneys In testator’s wife, no 
presumption of advancement was to 
be raised. — Bklyka v. Fredericton 
Diocesan Synod (N. B.) (1912), 10 
1C. L. R. 548.— CAN. 

«l- .] — He CONDRIN, COLOIIAN 

V. CONDRIN, [1914] I. L. R. 89.— IR. 

PART I. SECT. 14, SUB-SECT. 2.— 
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886 I. Whether resulting trust implied.] 
"“■Wilson v. Owens (1878), 26 (Jr. 27. 

— CAN. 


866 ii. . ] —Wbero a man executes 

a volimtary conveyance of lands to his 
^vifo, there is no presumption of a 
resulting trust In his favour, but It is 
open to the grantor or his ropresenta- 
tives to show that imder the ciroum* 
stances there was such resulting trust. 
— Fonseca v. Jones (1911), 21 Man. 
L. R. 168.— CAN. 

883 fif. .] — HouoirroNr. Foster 

(Alta.) (1916), 33 W. L. R. 684 ; 9 
W. \V. R. 1160.— CAN. 

866 iv. .] — lie Lang Estate, 

Western Trust Co. v. Lang (Sask.), 
(19191 1 W. W. R. 651.— CAN. 

886 V. McLeod v. Curry 


(1921). 64 D. L. R. 684 ; 51 0. L. R. 
68 .— CAN. 

866 Vi. ,] — Although, in the ease 

of a voluntary transfer of property 
inter vivos without any declaration or 
other intimation of a trust, the le^l 
rights pass to the transferee, the 
general presumption, except in the 
case of a wife or child, Is that a trust 
results for the transferor. — Hudson’s 
Bay Co. v. Hosie (Sask.), [19261 4 
D. L. R. 489 ; [19261 2 W. W. R. 730.— 
CAN* 

866 vii. .1 — ^Mopfett V. Squires 

(1913), 32 N. Z. L. R. 607.— N.Z. 

r. *' Natural love d; affection ” 



Pabt I. — Trusts, 


653 


made without any consideration, there will bo 
a resulting trust to the lessor ; but if there be any 
consideration, there can be no resulting trust. — 
Seaman r. Warman (1675), Freem. K. B. 306 ; 
89 E. R. 224 ; sub nom. Warman v. Seaman, 
Freem. Ch. 306 ; subsequent 'proceedings (1677), 
Oas. temp. Finch, 279. 

Annotation : — Mentd. Lyon v. Mitchell (1816), 1 Madd. 467. 

872. — .j — J. S. grants a lease to A., 

which is intended to bo in trust for the lessor, &> A. 
declai’es the trust in writing accordingly. This 
lease is afterwards surrendered, & J. S. grants a 
new lease to B. without any triist being declared : 
— Held : B. was entitled to the whole benefit 
of the new lease, & there was no resulting trust for 
the representative of J. S. — Pilkington v. Bayley 
(1778), 7 Bro. Pari. Oas. 383 ; 3 E. R. 248, H. L. 

873. Property results unless trust declared.] 

— In the case of voluntary settlements & wills, 
if there is no declaration of the trust of a term it 
results to the donor, otherwise where it is a settle- 
ment for a valuable consideration, & in the nature 
of a contract for the benefit of a wife, & of the issue. 
—Brown v. Jones (1744), 1 Atk. 188 ; 26 E. R. 
122. L. C. 

874. .] — In 1857 R., being seised of 

freeholds, & being also a holder of shares in Joint 
stock cos., which he then feared would involve 
him in heavy liabilities, conveyed tlio property 
to one C. H. The deeds convoying the i^roi>erty 
were in the form of purchase deeds, & 0. 11. pur- 
poiied to give valuable consideration for it, though, 
in fact, no money really passed. K. received the 
rents till his death intestate. C. 11., after R.’s 
death, executed a deed of trust, declaring that the 
jR'operty had been conveyed to him in trust 
for R.’s wife. R.’s wife received the rents till her 
death, when she purported to dispose of the pro- 
perty by her will in favour* of her daughters. Pltf., 
as R.’s heii*-at-law, claimed the property, & a 
reconveyance from C. II. : — Held : Stat. Frauds 
was not satisfied, &, as no declaration of trust 
had been executed in the lifetime of R., there was 
a resulting trust in favour of R. at the time, & 
consequently pltf. was benefically entitled to the 
property, & to have a reconveyance from O. H., 
«S: an account of rents & profits. — Rudkin v. Dol- 
man (1876), 35 L. T. 791. 

875. Transfer of shares — By mortgagee to 

servant.] — ^By the direction of P. certain shares in 
a CO., of which he was mtgoc., were transferred into 
the name of E., one of liis servants. 

The CO. was ordered to bo wound up & a return 
of capital had been made to the shareholders. E. 
d\ily accounted to P. for the moneys received by 
her in the winding up. 

Notice of a further return of capital had been 
given, & E. now claimed to bo absolutely entitled 
to the shares, on the grounds that the transfer to 
her was made in fraud of the co., in order that P. 
might escape all liability in respect of the shares : — 
HM : the transfer was not fraudulent, & E. was 
a trustee of the shares for P. — Oolquhoun v. 
Courtenay (1874), 43 L. J. Ch. 338 ; 29 L. T. 
877 ; 22 W. R. 435. 

876. Transfer of stock — Distinguished 

from conveyance of land.] — I will assume . . . 
that the implication of a resulting trust does arise 
as much in the case of a transfer as in that of a 


purchase of stock, although that certainly is not 
the case with regard to a conveyance of land 
(James, L.J.). — Fowkes v. Pascoe (1875), 10 
Oh. App. 343 ; 44 L. J. Ch. 367 ; 32 L. T. 545 ; 23 
W. R. 638, 0. A. 

Annotations : — Consd. Marshal v. Crutwell (1875), L. R. 20 
Eq. 328. Ee!d.Batstonor. Salter (1874), 44 L.J.Ch. 209 ; 
Re Eykyn’s Trusts (1877), 6 (Jh. D. 115 ; Re Howes, Howes 
V. Platt (1905), 21 T. L. R. 501 ; Hatley v. Liverpool 
Victoria Legal Friendly Soc. (1918), 88 L. J. K. B. 237. 
Mentd. Re Orme, Evans v. Maxwell (1883), 60 L. T. 51 ; 
Re Scott, Langton v, Scott, 11903 J 1 Ch. 1 ; Re Heather, 
Pumfrey u. Fryer, [1900] 2 Oh. 230 ; Re Shields, Corbould- 
Ellis V. Doles, [1912] 1 Ch. 591. 

Voluntary settlements.] — See^ generally ^ Settle- 
ments, Vol. XL., pp. 531-538, Nos. 750-811. 


iv. Assignment to Secure Qualification. 

877. Whether assignor can recover property — 
Assignment to secure colourable qualification — To 
kill game.] — Where a d(‘ed of conveyance of an 
estate from one brother to another was executed 
to give the latter a colourable qualification to kill 
game : — Held : as against the parties to the deed, 
it was valid, & was sufiicient to appoint an eject- 
ment for the promises. — Doe d. Roberts v. 
Roberts (1819), 2 B. & Aid. 367 ; 106 E. R. 401 ; 
previous proceedings (1818), Dan. 143. 

Annotations : — Consd. Cecil v. Butcher (1821), 2 Jac. iSc W. 

565. Apld. Phillpotts V. Phillpotls (1850), 10 C. B. 85. 
Refd. Doe d. Garnonsu. Knight (1826), 5 B. icC. 071 ; Dood. 
Wllliamfl r. Lloyd (1839), 5 Bing. N. C. 741 ; Bossoy v. 
Windham (1844), 6 g. B. 106 ; Bowes v. Foster (1858), 
2 H. N. 779. Mentd. Prolo v. Wiggins (1836), 3 Bing. 
N. C. 230. 

878. .j— A conveyance executed 

for the purpose of giving the grantee a colourable 
qualification to kill game remains, without being 
made use of, in the custody of the grantor, & 
after his death, of his son. The grantee afterwards 
obtaining the possession of it, by representing that 
he intended by moans of it to impose upon a third 
person, claims the estate. A ct. of equity will not 
grant relief to either party. — Brackenbury v. 
Brackenbury (1820), 2 Jac. & W. 391 ; 37 E. R. 
677, L. 0. 

Annotations : — Consd. Cecil r. Butcher (1821), 2 Joe. 6c W. 
565 ; (Jroves u. Groves (1829), 3 Y. & J. 163. Reid. 
Barnard v. 8utton (1813), 7 Jur. 685 ; Flotchor v. Fletcher 
(1844), 4 Hare, 67 ; Crichton u. Crichton (1896), 65 
L. J. Ch. 13. Mentd. Boll v. Hull 6t Selby Ry. (1840), 
2 Ry. 6c Can. Cas. 279. 

879. .] — Bill seeking relief upon 

the loss of a conveyance, executed to give a colour- 
able qualification to kill game, retained for a year, 
with liberty to bring an action. A conveyance 
executed by a father, to give a colourable qu^iflea- 
tion to his son, is kept in his possession during his 
life without being used, or made known to the son. 

The party cannot bo heard to allege liis own 
fraudulent pui*pose, it being a fraud upon the law 
to attempt to give another a qualification without 
making him owner of the estate ; he is estopped 
from confirming the operation of his deed, by 
avowing that he had such a purpose (Plumer, 
M.R.). — Cecil v. Butcher (1821), 2 Jac. & W* 
565 ; 37 E. R. 744. 

Annotations :—Expld. Groves v. Groves (1829), 3 Y. & J. 
163. CoDSd. Fletcher v. Fletcher (1814), 4 Haro, 67; 
Childers v. Childers (1857), 3 K. & J. 310. Reid.. Ro^berts 
V. Williams (_1841), 11 L. J. Ch. 65 ; Re Way’s Trusts 
(1864), 2 Do G. J. 6c Sm. 365 ; Crichton v. Crichton (1895), 
05 L. J. Ch. 13. 

ggo. To sit In Parliament.] — ^Bill 

for the conveyance of an estate, alleged by pltf. 


as consideration.] — Re Luby's Estate 
( 1909), 43 I. L. a\ 141.— IR. 

t. Conveyance by husband to wife.] 
—Davison v. Sage (1873), 20 Gr. 115. 

— CAN. 


/ . — • 1 — Goedon V. 
(1897), 24 A. R. 44.— CAN. 


Warren 


b. .) — Brbitknstbin v, Munson 

Shaw (1914), 27 W. L. R. 303 ; 
W. W. R. 188 ; 16 D. L. R. 758 ; 


> Tt n U 


0 . .] — Where a husband deeds 

property to his wife without con- 
sideration, no presumption of trust 
arises, hut the presumption is that a 


gift is intended. — G arnett v. Garnett 
(1918), 45 N. B. R. 460.— CAN. 

PART I. SECT. 14, SUB-SECT. 2.— 
A. (o) iv. 

d. Assignment to perfect son’s lUle .] — 
Johnstone V. White (1877), 40 U. C. R. 
309.— CAN. 
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Sect, 14. — Constructive and implied tmsls : Sub-sect. 
2, A. (c) iv., V, & vi,] 

to have been purchased & paid for by him, & to 
have been conveyed to an ancestor of deft., as a 
trustee for pltf., dismissed, but without costs ; 
there being no written agreement or declaration of 
trust, siMied by deft.’s ancestor, & no actual evi- 
dence of the payment of the purchase-money by 
pltf. ; though there was evidence of constant 
possession by pltf., & of conversations which deft.’s 
ancestor had stated tliat pltf. had purchased the 
property in his name, with a view of giving him a 
vote for the county ; this evidence was, however, 
rather contradictory. Semble : the ct. will not 
assist a party in getting back an estate conveyed 
by him for an illegal purpose, as, to enable the 
grantee to vote at an election, or to sit in Parlia- 
ment, even tliough it has not been used for the 
illegal purpose. — G roves Groves (1829), 3 

Y. & J. 163 ; 148 E. R. 1130. 

Annotations Wilkins v. Stovons (1842), 1 Y. & 

O. Ch. Cas. 431. Distd. Barnard Sutton (1843), 7 Jur. 
685. Dbtd. Cave r. Mackenzie (1877), 4G L. J. Ch. 664. 

881. To confer vote.] — Groveh v. 

Groves, No. 880, ante. 

882. .]~-Under 7 & 8 Will. 8, 

c. 25, s. 7, &> 10 Ann. c. 31, s. 1, a fraudulent con- 
veyance made for the mere purpose of conferring 
a vote is void only to the extent of preventing thc‘ 
right of voting from being acquired, but is valid A 
effcctual, as between the parties, to pass the 
interest. — P hiij:.i*otth v. I’hillpotth (1850), 10 
0. B. 85 ; 20 L. J. C. P. 11 ; 138 E. R. 35. 
Annotations : — Refd. Ilowos v. Fonter (1858), 2 II. 6c N. 779 ; 

Badlache Anllin imd Soda Fabrik v. Ilickbon, [1900] A. C. 
419. 

883. To qualify for office of bailiff.] — 

A., the owner of estates in the Bedford Level, 
wishing to give liis son a qualification as bailiff, 
for which, according to the Bedford Level Act, it 
is necessary to “ have ” 400 acres in the Level, 
wrote to the registrar of the Level stating his wish, 
& asking him to find a qualification. The registrar 
thereupon, without any furtlier instructions, 
selected out of A.’s land the smallest lot that 
exceed 400 acres, & sent to him a deed, by wliich he 
purported to convey it to the son in fee, in 
consideration of natural love & affection. This 
deed was at once executed by A. registered. The 
son died soon after without having ever heard of 
the transaction. It clearly appeared that ntfither 
A. nor the registrar intended or considered the 
transaction to have the effect of making the son 
beneficial owner, nor intended any fraud or 
illegality. On a bill being filed by A. to establish 
his title to the lands; — Held: (1) on the con- 
struction of the Bel ford Level Act a dry legal 
estate was a sufficient qualification, & there was 
nothing illegal in A.’s design, no intention to 
represent the son as beneficial owner appearing ; 
(2) on the ground of trust, or of mistake or on both 
grounds, pltf. was entitled to the relief sought. — 
Childers v. Childers (1857), 1 De G. & J. 482 ; 
26 L. J, Ch. 743 ; 30 L. T. O. S. 3 ; 3 Jur. N. S. 
1277 ; 6 W. R. 859 ; 44 E. R. 810, L. JJ. 

Annotations: — As to (1) Consd. He Blakely Ordnance Co., 
Coates’8 Case (1876), 40 L. J. Ch. 367. Apld. He Gooch, 
Gooch V. Gooch (1890), 62 L. T. 384. Refd. CYichton v. 
C’richton (1896), 66 L. J. Ch. 13. Generally, Refd. Ilaiarh 
V. Kayo (1872), 7 Ch. App. 469 ; Cooper v. Griffin (1892), 
40 W. 11. 420. Mentd. lie Marlborough, Davla r. White- 
head (1894), 63 L. J. Oh. 471. 

884. To qualify for directorship of 


company.] — A father made his eldest son, who was 
living near him, & was married, a liberal annual 
allowance. Being desirous of providing his son 
with some occupation, he took, in the son’s name, 
one hundred shares of £10 each in the A. co., 
that number of shares being the necessary qualifica- 
tion for a director ; also fifty shares of £100 each 
in the B. co., ten shares “ at least ” being a 
director’s qualification ; & transferred from his 
own name into that of the son’s five hundred shares 
in the 0. co., a director’s qualification being “ at 
least ” one hundred shares. The son thereupon 
became a director of these cos., & received the fees 
as director, but voluntarily transmitted the 
dividend warrants on the several shares to the 
father. Afterwards, at the father’s suggestion, 
the certificates of the shares were handed to him 
for safe custody, & they were retained by him until 
his death. The three lots of shares were then 
found in three envelopes, each indorsed by the 
father with the number of certificates it contained, 
two of the envelopes bearing the words “ belonging 
to me.” The father by his will settled the bulk 
of his real & personal estate upon his eldest son for 
life, with remainder to his children : — Held : the 
shares were taken in the son’s name merely for the 
purpose of qualifying him as a director ; that being 
the purpose, the presumption of advancement 
which might otherwise have come under con- 
sideration was rebutted ; & the son held the shares 
as trustee . — Re Gooch, Gooch v. Gooch (1890), 
62 L. T. 384 ; 6 T. li. R. 224. 

V. Assignment for Illegal or Fraudulent Purpose. 

885. General rule.] — I am now bound down by 
Stat. Frauds, to construe nothing a resulting trust, 
but what are there called trusts by operation of 
law ; & what are those ? Why (a) when an estate 
is purchased in the name of one person, but the 
money or consideration is given by another ; 
(6) Where a trust is declared only as to pai’t, & 
nothing said as to the rest, what remains undis- 
posed of results to the heir-at-law, & they cannot 
be said to be trustees for the residue. I do not. 
know in any other instance besides these two 
where this ct. have declared resulting trusts by 
operation of law, unless in cases of fraud, & where 
transactions have been carried on maid fide (Lord 
Hardwtcke, C.). — Lloyd & Jobson v. Spillet 
(1740), 2 Atk. 148 ; Bam. Ch. 384 ; 26 E. R. 493, 
L. C. 

Annotations : -Reid. Cook V. Duckoufldd (1743), 2 Atk. 
662 ; Boaon v. Statham (1760), 1 Cox, Eq. Oas. 16 : Ben- 
bow V. Townsend (1833), 1 My. & K, 500. Mentd. 
Addlington i\ Cann (1744), 3 Atk. 141. 

886. Whether resulting trust implied — Bond 
executed to escape taxation — Retained by donor 
until death.] — Ward v. Lant (1701), Free. Oh. 182 ; 

2 Eq. Cas. Abr. 283 ; 24 E. R. 88. 

Annotations : — Consd. Birch v. Blagrave (1755), Anib. 264 ; 
Cecil V. Butcher (1821), 2 Jao. & W. 665. Refd. Far- 
rington V. Knightly (1721), 1 P. Wms. 644 ; Re Way’s 
Trusts (1864), 2 De G. J. Sc Sm. 365. Mentd. Chapman 
V. BUsset (1738), West temp. Hard. 328. 

887. Land conveyed to escape qualification 

for sheriff’s office — Fine for not serving paid.] — 

W. made a secret conveyance of several estates to 
his daughter, who was married, & had a portion, 
& was Jointured. Ho kept possession of the estates 
& the deeds, & afterwards by will devised these 
estates ; — Held : the devise good ; the conveyance 
being kept secret, & he continuing in possession 
of the estate. There was evidence that he made 
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886 1. General rule.] — Bakkwell v. 
Mackenzie (1906), 1 W. L. R. 68 ; 6 


Terr. L. R. 257.— CAN. 

e. Employee taking lease of premises 
occupied by employer A — Pkbbblb v. 
Reeves, [1910J V. L. R, 88.— AUS. 


f. Assignment in fraud of creditors.] 
— Gillies v. How (1872), 19 Gr. 32. — 

CAN. 

g. .1 — MoKbnmb V* MoKbnzib 
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the conveyance to avoid being Sheriff of liondon, 
by putting the legal interest out of himself, & 
thinking by that means he might swear to his want 
of qualification ; but it appeared he did not take 
the oath, but paid the fine for not serving the office. 

His intention was, to put the legal estate out of 
liimself, which he thought would enable him to 
take the oath & so get excused from serving the 
office of sheriff ; & yet he meant to reserve to 
himself the beneficial interest. . . . The convey- 
ance ought not to take effect against his intention 
(Lord Hardwicks, 0.). — Birch v. Blagrave 
(1766), Amb. 264 ; 27 E. B. 170, L. 0. 

AnnokUixma : — Dlstd. Doe d. Roberts v, Roberts (1819), 2 

B. & Aid, 367. Consd. Cecil v. Butcher (1821), 2 Jao. & W. 

665. Diltd. Groves v. Groves (1829), 3 Y. & J. 163. Refd. 

Childers v. Childers (1857), 26 L. J. Ch. 643 : lie Way’s 

Trusts (1864), 2 De G. J. & Sm. 365. 

888. ^ Conveyance to evade statute.] — A., 

after depositing in his own name in a savings bank 
to the full extent allowed, made further deposits to 
another account in the name of himself & sister, 
but nominally as trustee for her. By the terms of 
the Act of Parliament he retained a control over 
the fund : — Held : the sister was not entitled, the 
ct. thinking that the object was to evade the Act, 
& not to create a trust in favour of the sister. — 
Field v, Lonsdale (1860), 13 Beav. 78 ; 19 

L. J. Ch. 560 ; 15 L. T. O. S. 462 ; 14 Jur. 995 ; 
61 E. E. 30, 

Annotation Mentd. London Corpn. v. Cox (1867), L. R. 2 

H. L. 239. 

889. Payments In hands of lottery pro- 

moter,] — Deft., who was the proprietor of a news- 
paper, carried on in connection therewith a com- 
petition under the following conditions. He 
published in his paper a paragraph omitting the 
last word. In the same paper he printed a 
coupon with a direction that persons wishing to 
enter the competition must cut out the coupon, 
fill in the word missing from the paragraph, 
together with their names & addresses, & send it, 
with a postal order for Is. to the office of tlie paper. 
It was further stated in the paper that the missing 
word was in the hands of a chartered accountant, 
inclosed in a sealed envelope ; that his statement 
with regard to it would appear, with the result of 
the competition, in a subsequent issue of the 
paper ; & that the whole of the money received 
in the entrance fees would be divided equally 
amongst those competitors who filled in the 
missing word correctly. In an action by the suc- 
cessful competitors against deft. & the unsuccessful 
competitiors, seeking administration of the trusts 
of the moneys in the hands of deft, for the purposes 
of the competition, & distribution among the 
persons entitled thereto : — Held : (1) so far as the 
money in the hands of deft, was impressed with 
any trust, it was one which had arisen out of an 
illegal transition, & the ct. would not render any 
assistice in its administration ; (2) notwith- 

standing the illegality of the competition the 
competitors had a legal right, enforceable by action 
at law, to the return of their contributions, at all 


events, provided that they gave notice of their 
claim before the money had been distributed by 
deft. — Barclay v, Pearson, [1893] 2 Ch. 164 ; 
62 L. J. Ch. 636 ; 42 W. R. 74 ; 3 E. 388 ; svb 
nom. Barclay v. Pearson, Oppler v. Pearson, 68 
L. T. 709 ; 9 T. L. E. 269 ; 37 Sol. Jo. 268. 
Annotations: — As to (1) Consd. Greenberg v. Cooporstein, 
[1926] Ch. 657. Refd. Hermajiu v. Charlosworth, [1905] 

2 K. B. 123. Generally, Refd. Blyth v. Hulton (1908), 72 
J. 1’. 401 ; Re International Securities Corpn. (1908), 99 
L. T. 581 ; Smith’s Advertising Agency v. Leeds Labora- 
tory Co. (1910), 26 T. L. R. 335 TScott r. Public Prosecu- 
tions Director, [1914] 2 K. B. 868. Mentd. Hall v. Cox 
(1898), 47 W. R. 161. 

890. Whether property recoverable — When not 
used for illegal purpose.] — Droves v. Groves, No. 
880, ante. 

891. .] — Barciay V. Pearson, No. 

889, ante. 

Recovery of money paid under Illegal contract.] — 

See, generally. Contract, Vol. XII., pp. 281-288, 
Nos. 2307-2369. 

Equitable relief.] — See, generally, Contract, Vol. 
XII., pp. 296, 297, Nos. 2434-2446. 

Where plaintiff partloeps fraudis .] — Sec 

Equity, Vol. XX., pp. 248-251, Nos. 130-152. 

Estoppel against party guilty of fraud .] — See 
Estoppel, Vol. XXI., pp. 276, 277, Nos. 931-944. 

Fraudulent & voidable conveyances generally, 
see Fraudlent & Voidable Conveyances, Vol. 
XXV., pp. 145 pf seq. 

vi. Joint Transactions, 

892. Whether resulting trust implied.] — It is 

indeed true that, where a purchase is made of 
a frceliold estate in the name of one man, & the 
urchasc-money is paid by another, there shall 
o a resulting trust for the benefit of him who 
pays the pmchase -money. But that is whore the 
whole of the consideration for making the con- 
veyance passed from him who paid the purchase- 
money (Lord IIardwicke, 0.). — Crop v. Norton 
( 1740), Barn. Ch. 179 ; 2 Atk. 74 ; 9 Mod. Eep. 
233 ; 27 E. R. 003, L. C. 

Annotation Consd. Wray v. Steele (1814), 2 Ves. & B. 388 . 

893. Joint advance — Purchase in name of 

one.] — Resulting trust by a joint advance upon a 
purchase in the name of one. — Wray v. Steele 
( 1811), 2 Ves. B. 388 ; 35 E. R. 366. 

894. Advance In fixed shares.] — 

Where on the sale of a vessel the price is paid by 
two persons in certain shares & the vessel is 
registered in the sole name of one of them, a rebutt- 
able presumption arises that a trust results in 
favour of the other of a share of the vessel pro- 
portionate to the part of the price paid by him. — 
The Venture, [1908] P. 218 ; 77 L. J. P. 105 ; 
99 L. T. 385 ; 11 Asp. M. L. (h 93, C. A. 

Co-ownership generally — Of personal property.] — 
See Personal Property, Vol. XXXVII., pp. 
165-168, Nos. 79-105. 

Of real property.] — See Real Property, 

Vol. XXXVIll., pp. 685-699, Nos. 257-442. 

Advance by several mortgagees .] — See Mort- 
gage, Vol. XXXV., p. 302, Nos. 612-515. 


—CAN 


«. .J -- jatUfillOHANTS JOANK OB 

CANADA V. Hoover (N. W. T.) (1907), 
6 W. L. R. 610.— OAN. 

— 77'^ — Fore Street Ware- 
Co. V. Vandelinder (Alta.), 
11924] 3 D. L. R. 907.— CAN. 

part I. SECT. 14, SUB-SECT. 2.-- 
A. (o) vl. 

resulting trust im 
vnea,] — Hutchinson v. Hutchinson 


(1856), 6 Gr. 117.— CAN. 

892 il. .] — WiixiAJvra v. Jenkins 

(1871), 18 Or. 536.— CAN. 

892 iii. .] — Sanderson v, Mr- 

Keroher (1880), 13 A. R. 561 ; refosd. 
(1887), 15 S. U. R. 296.— CAN. 

892 iv. .] — Chisholm v. Arm- 
strong (1908), 0 W. L. K. 154, 455, 
461.— CAN. 

892 V. .]— Leslie u. Hill (191 J ), 

20 O. W. R. 490 ; 3 O. W. N. 303 ; 25 
0. L. R. 144.— can. 

892 vl. .] — Vaselknak v. Vask- 

LBNAK, [1921] 1 W. W. R. 889 ; 57 


D. L. R. 370 ; 16 Alta. L. T. 25 6.— 

CAN. 

892 vil. .] — Mason v. Haves 

(1924), 51 N. B. R, 137.— CAN. 

892 viii. .]— Muhammad Habi- 

BULLAH Khan v. Sabdar Husain 
Khan (1884), I. L. R. 7 All. 25.— IND. 

898 1. Joint advance — Purclmse 

in name of one.] — MoKercheb v. 
Sanderson (Out.) (1887), 15 S. 0. R. 
290.— CAN. 

1, Onus of proof.] — Hobsman v. 
Burke (1887), 4 Man. L. R. 246. — 

CAN. 
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Sect. 14 . — Constructive and implied trusts : Sub-secU 
2, A. (c) vi.j vii. viU.^ (d) i., ii. Hi.] 

Survivorship between Joint shareholders.] — See 

Companies, Vol. IX., p. 410, Nos. 2033-2636. 

vii. Policy of Insurance. 

Policy effected on Iffe of another, g:enerally.] — 

See Insurance, Vol. XXIX., pp. 378-383, Nos. 
3032-3064. 

Policy for benefit of assignee — Death of assignee 
before insured.] — See Insurance, Vol. XXIX., 
p. 375, No. 3007. 

viii. Rebuttal of Presumption. 

See Sub-sect. 2, B. (&), post. 

{d) Failure on Termination of Purpose. 
i. In General. 

895. General rule.] — C ook v. Hutchinson, No. 
918, post. 

896. .] — Testatrix being entitled to the 

sum of £2,000, secured by a promissory note which 
had two years to run, endorsed the note to Sarah 
Sargon, & sent it to her, with a letter in the follow- 
ing terms : “ The enclosed note of £2,000 I have 
given to Mrs. Sarah Sargon for her sole use & 
benefit, independent of her husband, for the 
express purpose of enabling Mrs. Sargon to present 
to either branch of my family any principal or 
interest thereon, as Mrs. Sarah Sargon may 
consider the most prudent ; & in the event of the 
death of Mrs. Sarah Sargon, by this bequest I 
empower her to dispose of the sum of £2,000 & 
the interest, by will or deed, to those or either 
branch of the family she may consider most 
deserving thereof. To enable Mrs. Sarah Sargon, 
my niece, to have the solo use & power of the sum 
of £2,000 due to me by the above note of hand, I 
have specially indorsed the same in her favour.” 
It being admitted that if this was a gift upon trust, 
the trust could not bo executed : — Held : it was 
a gift upon trust, & as the trust failed, the sum 
secured by the note constituted part of testatrix’s 
estate. — Stubbs v. Sargon (1838), 3 My. & Or. 
607 ; 7 L. J. Ch. 95 ; 2 Jur. 150 ; 40 E. R. 1022, 
L. C. 

Annotation : — Reid. Buclile v. Bristow (18G4), 10 Jur. N. S. 

1095. 

897. .] — It is a well established principle of 

the English common law that when money has 
been received by one person which in justice 
& equity belongs to another, under circumstances 
which under the receipt of it a receipt by deft, to 
the use of pltf . the latter may recover as for money 
had & received to Ins use. The principle extends 
to cases where the money has been paid for a 
consideration that has failed {per Cub.). — Royab 
Bank of Canada v. R., [1913] A. C. 283 ; 82 
L. J. r. C, 33 ; 108 L. T. 129 ; 29 T. L. R. 239, 
P. 0. 

Anrwtaiiona : — Mentd. Sinclair v. Brougham, [1914] A. C. 

398 ; Workmen’s Compensation Board v. Canadian 

Pacific Ry., [1920] A. C. 184. 

898. Whether resulting trust Implied — Trust to 
purchase promotion of ofllcer — Resignation of bene- 
ficiary from army.] — sum of money was paid by 
A. to B. for the purpose of purchasing C. pro- 
motion in the army & it remained unapplied in 
the hands of B. at the death of A. C. having been 
compelled from the bad state of his health to quit 


the army, & having no prospect of being able to 
enter into the service again, filed a bill for the 
money, & it was decreed to be paid to him. — 
Leche V. Kilmorey (Lord) (1823), Turn. & R. 
207 ; 37 E. R. 1076. 

Annotations .— Befd. Lawrle r. Bankes (1858), 4 K. & J. 142 ; 

Parsons v. Coke (1868), 27 L. J. Ch. 828. 

899. Failure of prescribed modes of en- 

joying legacy.] — Lassen ce v . Tierney, No. 790, 
ante. 

900. Failure of trust for maintenance.] — 

Funds were vested in trustees, & it was declared 
by deed that they should pay “ the whole or so 
much as they should think fit ” of the dividends 
towards the maintenance of an infant, & that on 
the infant attaining twenty-one they should pay 
the dividends to her for life to her separate use 
& after her decease that they should divide the 
trust funds amongst her children with a further 
trust in default of children for the next of kin of 
the settlor. The trustees were empowered, if 
they should think proper so to do, during the 
minority of the infant, in case any sum less than the 
dividends to which she should oe entitled should 
be advanced for maintenance, to invest the surplus 
dividends & to transfer the same to the infant on 
her attaining twenty-one. The trustees invested 
certain unapplied dividends, & the infant died 
under twenty-one. Upon claims made by the 
next of kin of the settlor & his personal representa- 
tives, & the personal representatives of the infant : 
— Held : the personal representatives of the settlor 
were entitled to the invested accumulations as a 
resulting trust. — ^B akeh v. Pugh (1857), 28 L. T. 
O. 8. 317 ; 5 W. R. 239. 

901. Conveyance to uses of ancestor’s will 

— Partial intestacy of ancestor.] — Where an heir- 
at-law conveyed Scottish heritable property to 
the uses of his ancestor’s will, & it turned out that 
such ancestor died intestate as to one-foui*th of his 
estate ; — Held : there was a resulting trust of 
one-fourth of the Scottish property in favour of 
the heir-at-law. — Ramsay v. Siielmebdine (1865), 
L. R. 1 Eq. 129 ; 13 L. T. 893 ; 11 Jur. N. S. 903 ; 
14 W. R. 46. 

Annotations : — Mentd. l?c Radcliflo, Young: v. Boalo (1903], 

.51 W. H. 409 ; Re Whitehorno, Whitoborne v. Boat, [1906] 

2 Oh. 121 ; Re Bunster, Brown v. Heywood, [1909] 1 Ch. 

103, 

902. Agreement for transfer of goods — 

Resulting trust until execution of hire-purchase 
agreement.] — Pltf., being desirous of borrowing 
money, applied to defts. for a loan of £30, on a bill 
of sale, of his household furniture. It was 
arranged that in lieu of a bill of sale pltf.’s landlord, 
to whom rent was owing, should put in a friendy 
distress, & that the distress should include the tools 
of pltf.’s trade, that defts. should purchase the 
goods from the broker, & that pltf. should then 
enter into an engagement for hire & repurchase 
from defts. A distress for a quarter’s rent, £26, 
was accordingly put in, & goods, which by a^e- 
ment of the parties included the tools of pltf.’s 
trade were seized. The goods were worth £63, 
but were appraised at £29 6«. Pltf. signed a 
memorandum requesting the broker to sell the 
goods to defts. at the condemned price, & they 
thereupon paid the broker £29 6fi., & got a receipt 
from him. The next day pltf. signed a hiring & 
purchase agreement for the goods, by which he 
agreed to pay defts. monthly instalments until 
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m. Whether resuUing trust implied.] 
— rowEij. V. Vancouvkr City (1912), 
23 W. L. R. 104 ; 1 W. W. R. 1022 
17 B. C. R, 379 ; 49 C. L. J. N. S. 77 


8 D. L. R, 24.— CAN. 

n. .] — Where by a deed of 

settlement a Hindu woman convoyed 
on immovable property to trustees 
on certain trusts, some of which failed 
after her death, as heins: In favour of 


persons unborn at tho date of the 
settlement : — Held : there was a re- 
sulting trust In favour of the settlor. — 
Dwarkadas Damodar V. Dwarkadas 
Shamji (1916), I. L. R. 40 Bom. 341. 
— IND. 
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the total amount of £50 was paid, & that in case 
of default in performance of any of the stipulations 
of the agreement, defts. should bo entitled to enter 
& seize the goods. Pltf. having made default, 
defts. entered & seized under the bill of sale : — 
Held : the true conclusion of fact from all the 
circumstances was that the intention of the 
parties was that there should be an absolute sale 
to defts. in form, but the beneficial property should 
not pass imtil a hiring & purchase agreement was 
executed ; therefore, though the legal estate passed 
to defts., it was subject to a resulting trust in 
favour of pltf. until this agreement was executed, 
so that defts. had no complete legal & equitable 
title to the goods independently of the hiring & 
purchase agreement. — ^Beckett v. Tower Assets 
Co., [1891] 1 Q, B. 038 ; 60 L. J. Q. B. 493 ; 64 
L. T. 497 ; 55 J. P. 488 ; 39 W. U. 438 ; 7 T. L. ll. 
400, O. A. 

Annotations : — Apld. Mellor’s Tnisteo v, Maas, [1903] 1 K. B. 

220. RoM. lie Eastern & Midlands Ry. (1891), 0.5 L. T. 

068. Mentd. Saunders v. White, [1902] 1 K. B. 472 ; 

Johnson v. Rees (1915), 84 L. J. K. B. 1270. 

903. Policy on life of husband for benefit of 

wife — Failure of trust for wife — Conviction for 
murder of husband.] — ^A husband insui’ed his life 
for the benefit of his wife under the provisions of 
Married Women’s Property Act, 1882 (c. 76), s. 88. 
lie died, & his wife was tried for & convicted of his 
murder : — Held : the effect of sect. 11 was to 
create a tinist in favour of the wife in respect of 
the sum insured, but inasmuch as it was against 
Ijublic policy for the wife to benefit by her own 
criminal act, the trust in her favour failed, & a 
resulting trust arose in favour of deceased husband’s 
estate, in respect of which his exors. were entitled 
to recover the sum insured from the insurance co. — 
Cleaver v. Mutual Reserve Fund Life Assocn., 
[1892] 1 Q. B. 147 ; 61 L. J. Q. B. 128 ; 66 L. T. 
220 ; 56 J. P. 180 ; 40 W. R. 230 ; 8 T. L. R. 139 ; 
36 Sol. Jo. 106, C. A. 

Annotations : — Consd. Yates v. KyfRn-Taylor & Wark, 

[1899] W. N. 141. FoUd. Jn the Estate of Hall, Hall v. 

Knight & Baxter, [1914] P. 1. Apld. lie Burgess’s Policy 

(1916), 85 L, J. Ch. 273 : He Engelhoch’s Estate, Tibbetts 

V, Kngolbaoh, [1924] 2 (l^h. 348. Consd. James v. British 

Uoneral Insce., [1927] 2 K. B. 311, Reid. Gordon v. 

Metropolitan Police Chief Coinr., [1910] 2 K. B. 1080 ; 

Jn the Goods of Crlppen (1911), 80 L. J. P. 47 ; Royal 

Exchange Assce. v. Hope, [1928] Ch. 179. 

Failure of charitable purposes — Application 

of cy-prfes doctrine.] — See Charities, Vol. Vlll., 
pp. 344-351, Nos. 1366-1460. 

Failure of consideration of marriage settle- 
ment.] — See, generally, SE'rrLEMENTS, Vol. XL., 
pp. 529-531, Nos. 732-748 ; Bonds, Vol. VII., 
p. 234, No. 767. 

ii. Dissolution of Society. 

Distribution of funds on dissolution — Of friendly 
societies.] — See, generally. Friendly Societies, 
Vol. XXV., pp. 342, 343, Nos. 422-431. 

Of literary or scientific Institutions.]— 

generally, Literary & Scientific Institutions, 
Vol. XXXII., p. 553, Nos. 23-25. 

Of trade unions.] — See, generally. Trade 

& Trade Unions, p. 109, ante, 

iii. Termination of Purpose of Subscribed Fund, 

904. Whether resulting trust implied — Abandon- 
ment of purpose.] — Where money has been sub- 
scribed by bondholders for a particular purpose, 
such as the construction of a railroad, & part of 
that money has been placed in the hands of trustees 
for the bondholders, the duty of such trustees being 
to pay portions of the money as portions of the 
intended railroad are constructed, if no such rail- 
road nor any portion of it isfconstructed, & its 
construction becomes impracticable, the bond- 

J.— VOL. XLm. 


holders are entitled to demand from the trustees 
repayment of what remains in their hands. — 
National Bolivian Navigation Co. v, Wilson 
( 1880), 5 App. Cas. 176 ; 43 L. T. 60, H. L. ; affg, 
S. C. sub nom. Wilson v. Church (1879), 13 Ch. D. 
1, C. A. 

Annotations : — Apld. CtolUugham v. Sloper, Foreign American 

& General Investments Trust Co. v. Sloper, [18031 2 Oh. 

96 ; Royal Bank of Canada v. R., [1913] A. C. 283. Reid. 

Smith V, Anderson (1880), 15 Oh. D. 247 ; Wilson v. 

Church (1911), 106 L. T. 31. Mentd. Sinclair v. Brougham, 

[1914] A. C. 398. 

905. .] — A foreign railway co. issued 

bonds charged on their railway. Owing to 
litigation & consequent delay in realising the bonds 
it became impossible with the present or prospective 
resources of the co. to carry out the undertaking. 
At the suit of a minority of bondholdoi-s the ct. 
administered the unspent part of the proceeds of 
such bonds in the hands of the English tmstees 
on the footing that such funds ought to be applied 
in the first place in saving & realising the property 
charged & then be distributed pro rata among the 
bondholders & that interest on & amortisation 
of the bonds should cease from the date of the 
judgment. — Collinqham v, Sloper, Foreign 
Almerican & General Investments Trust Co. 
V. Sloper, [1893] 2 Ch. 96 ; 62 L. J. Ch. 416 ; 
69 L. T. 39 ; 41 W. R. 550 ; 37 Sol. Jo. 230 ; 
3 R. 272 ; on appeal, [1894] 3 Ch. 710, C. A. 
Annotation .'—Refd. Colllngbam v. Sloper (1901), 70 L. J. Ch. 

361. 

906. Unapplied surplus.] — A fund was 

raised by subscription for the assistance of the 
sick & wounded in the Balkan war. 

Subscriptions came in from time to time & the 
fund was duly applied by the trustees from time 
to time during the war. 

At the close of the war there was an unexpended 
balance in the trustees’ hands which admittedly 
belonged to some or all of the subscribers by way 
of resulting trust : — Held : the balance belonged 
to all the subscribers rateably in iiorportion to their 
subscriptions, irrespective of date , — Jie British 
Red Cross Balkan Fund, British Red Cross 
Society v. Johnson, [1914] 2 Ch. 419 ; 84 L. J. Ch. 
79 ; 111 L. T. 1069 ; 30 T. L. R. 662 ; 58 Sol. Jo. 
755. 

Annotation : — Distd. He Welsh Hospital (Netloy) Fuad, 

Thomas i;. A.-G., [1921] 1 Ch. 655. 

907. .] — On the outbreak of the war 

a hosijital was erected at Netley & equipped & 
run during the war for the benefit of sick & 
wounded Welsh soldiers by means of large 
voluntary subscriptions raised in Wales. In 1919 
the hospital was closed, the staff disbanded & the 
property sold to the War Office, & after winding up 
the affairs of the hospital there was a surplus of 
some £9,000 : — Held : there was not a resulting 
trust of the surplus for the subscribers to the 
hospital but a general charitable intention for 
sick & wounded Welshmen which enabled the ct. 
to apply the fund cy-pres. — Re Welsh Uospital 
(Netley) Fund, Thomas v. A.-G., [1921] 1 Ch. 
655 ; 90 L. J. Ch. 276 ; 124 L. T. 787 ; 65 Sol. Jo. 
417. 

908. .] — Whore a fluctuating body of 

persons contribute to a fund vested in trustees & 
intended to bo permanent for the purpose of 
performing a particular service for the contributors 
for the time being, & the need for that service 
comes to an end the surplus of the contributed 
fund, after all the services provided by the trust 
have been performed, belongs to the class of con- 
tributors ascertained at the date when the purpose 
of the fund comes to an end, in proportion ik) their 
contributions, & neither past contributors nor the 

u u 
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Sect> 14. — Constructive cmd implied trusts : Sub-sect, 
2, A. (d) Hi. & iv., (e), cfc B. {a) & (6); sub- 
sect. 3, A.] 

Crown have any interest. — Re Customs & Excisk 
Officers’ Mutual Guarantee Fund, Bobson v. 

A. -G., [1917] 2 Ch. 18 ; 86 L. J. Ch. 457 ; 117 L. T. 
86 ; 83 T. L. B. 811. 

.] — See, also. Charities, Vol. VIII., 

p. 334, Nos. 1202, 1203. 

909. Ascertainment of persons entitled.] — Re 

British Bed Cross Balkan Fund, British 
Bed Cross Society v. Johnson, No. 906, ante. 

910. .] — Re Customs & Excise Officers’ 

Mutual Guarantee Fund, Robson v. A.-G., 
No. 908, ante. 

iv. Trusts for Conversion. 

Failure of purpose of conversion, generally.] — 

See Equity, Vol. XX., pp. 378-386, Nos. 1153- 
1236. 

Surplus after satisfaction of purpose of con- 
version.] — See Equity, Vol. XX., pp. 386-888, 
Nos. 1237-1255. 

(e) Charitable Trusts. 

See Charities, Vol. VIII., pp. 332-334, Nos. 
1178-1204. 

Possession or Interest retained by grantor.] — 
See Charities, Vol. VIII., p. 279, Nos. 515, 516. 

Right to surplus Income, generally.] — See 
Charities, Vol. VIII., pp. 329-332, Nos. 1117- 
1177. 

Effectuation of charitable trusts by schemes & 
cy-pr6s doctrine.] — See, generally, Charities, Vol. 
VIII., pp. 336 et seq. 

B. Rebuttal of Presumption. 

(a) In General. 

911. How presumption rebutted — Indication of 
intention by settlor.] — ^A. jointly seised with two 
others conveys iiis third pai’t to the use of himself 
for life, remainder to his wife for life, remainder to 
his son in fee, & at the same time he makes his 
will & gives the same lands to his son in tail, 
charged witli his debts. The son not a trustee for 
the father in the settlement ; otlierwise it would 
have been, if the entire fee had been conveyed to 
the son. — Baylis v. Newton (1687), 2 Vern. 28 ; 
23 E. B. 628, L. C. 

912 . ,] — Cook v. Hutchinson, No. 

918, post, 

913. .] — Under a settlement real 

estate was limited to such uses as A. & B. should 
by deed, jointly appoint, & subject thereto to 
the use of A. for life, with remainder to the use of 

B. for life, with remainder to the first & other sons 
of B. in tail, with divers remainders over ; & there 
was a power of sale vested in four trustees & 
exercisable at the request of A. & B., & the survivor 
of them. By a deed, which contained a recital 
that A. & B. were desirous of selling part of the 
settled property, & with a view to facilitate the 
sale & conveyance thereof to the respective pur- 
chasers, had agreed to execute the deed, A. & B., 
in exercise of the joint power of appointment, 
appointed part of the settled property to trustees 


upon trust for sale ; & it was declared that the 
trustees should stand possessed of the proceeds 
upon the trusts intended to be declared by a deed 
of even date. No deed declaring the trusts was 
ever executed, & there was evidence to show that 
the deed of appointment was executed with the 
view of avoiding the trouble & expense of an 
application to the trustees to exercise the power 
of sale : — Held : the disposition of the proceeds 
of sale was a question of intention ; &, both on 
the terms of the deed of appointment, inde- 
pendently of the evidence & also having regard to 
the evidence, the proceeds of sale remained 
subject to the trusts of the settlement. — Biddulph 

V. Williams (1876), 1 Oh. D. 203. 

914 . .] — Testator gave & bequeathed 

the residue of his estate & effects to trustees on 
certain trusts. There was no express trust for 
sale k, conversion of real estate, & primd facie 
the trusts were applicable to personal estate : — ■ 
1 Held : inasmuch as testator had shown an 
intention to dispose of all his property, & the 
succeeding trusts did not show an intention only 
to deal with his personal estate, there was no 
resulting tmst of the real estate. — Kirby-Smith v. 
Parnell, [1903] 1 Ch. 483 ; 72 U. J. Ch. 468 ; 51 

W. B. 493 ; 47 Sol. Jo. 279. 

916. Parol evidence.]— A father purchases 

lands in his son’s name, his son being then eighteen 
years of age, the father continued in possession 
till his death ; this shall be considered as an 
advancement for the son, not a trust for the 
father. 

Parol evidence though improper, when offered 
against the legal operation of a will or an implied 
trust, admitted in this case because here it was in 
support of law & equity too. — Taylor v. Taylor 
(1737), 1 Atk. 886; West temp. Hard. Ill; 
26 E. B. 247, L. C. 

Annolaiiona : — Reid. GopookriHt Gosain v. Gimgapersaud 

Gosain (1854), 6 Moo. Ind. App. 68. Mentd. Chapman v. 

Gibson (1701), 4 Bro. C. C. 229 ; Crabb v. Crabb (1834), 

I My. & K. 611. 

916 . .] — Where a resulting trust is 

insisted on in opposition to the legal operation of 
a will, parol evidence may bo admitted to rebut 
that equity. — Lake v. Lake (1751), Amb. 126 ; 
1 Wils. 313 ; 1 Dick. 236 ; 95 E. B. 636. 
Annotations : — Consd. Clennell v. Lewthwaito, Thornton v. 

Tracy (1794), 2 Ves. 465 ; Walton v. Walton (1807), 14 

VcH. 318. Refd. Brady v. Cubitt (1778), 1 Doxm. 

K. B. 31. 

917. .] — When no uses are declared, 

parol evidence may rebut the resulting use to the 
conusor in favour of the conusee, without any 
written declaration of the uses in his favour. — 
Boe V. Popham (1778), 1 Doug. K. B. 25 ; 99 
E. B. 21. 

918 . .] — By a deed between a father 

& son, reciting that the father was desirous of 
settling the property therein comprised, so as to 
make the same a provision for himself during his 
life, & for his wife & her childi‘en by him after his 
decease, he released & assigned the same & every 
part thereof to the son, upon the trusts therein- 
after mentioned concerning the same. The 
father proceeded to declare the trusts as to part of 
his property in favour of his wife, a daughter, & 
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911 1 . How 'presumption rebutted — 
Indication of intention by aettlcr .] — 
Re Loscombe (1917), 89 O. L. R. 621. 
—CAN. 


Money aubacribed for public 
object — Consideration .] — Luke v. Waite 
(1905), 8 O. L. R. 262.— AUS. 
p. Swrroundino ebrcwmaltanoes.] 


— MAOifTTOSH V. Macintosh 091^, 17 
S. R. N. S. W. 11 ; 34 N. S. W. W. N. 
124.— AUS. 


q. — Gilpin v. Sawyer 

(1866), 6 N. S, H. (1 Old.) 634.— CAN. 

r. .] — StrTHERLAND V. 

MEEHi^^l876), 16 N. B. R. (8 Pug.) 

t. Adverse possession.) — ^Mur 

OHisoN V. Murchison (1889), 17 O. R. 


254.— CAN. 


V. Thompson (1905), 

—CAN. 


Intention ^ 


arties .] — Kino 
err. L. E. 204. 


b. .) — Thompson 

Wright, 24 C. L. T. 97.— CAN. 


V. 


0, .] — Powell v. Van- 

couver Corpn. (1912), 17 B. 0. R. 
379.— CAN. 
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a nioce, but no trust was declared as to the surplus : 
— Held : the surplus did not resiilt to the grantor, 
but belonged to the son ; &, the father having 
been maintained by the son for fifteen years, a 
bill filed after the son’s death by the father, & 
revived upon the father’s death by his representa- 
tive, was dismissed with costs as to that part of 
it which sought an account of interest. 

In general, where an estate or fund is given in 
trust for a particular purpose, the remainder, 
after that purpose is satisfied will result to the 
grantor ; but that resulting trust may be rebutted 
even by parol evidence, & certainly cannot take 
effect where a contrary intention, to be collected 
from the whole instrument, is indicated by the 
grantor (Lord Langdale, M.R.). — Cook v. 
IIUTCHINRON (1830), 1 Keen, 42 ; 48 E. R. 

222 . 

919. Where trust presumed for persons 

entitled on Intestacy — Acts of executor.] — 

Testator, having a claim upon the estate of B., 
by will gave a third part of ‘ ‘ the amount of what- 
ever sum or sums of money might arise & be 
received from his claim in respect of B.’s estate ” 
to his son T. ; another third to trustees in trust 
for his daughter M., who died in his lifetime, for 
life, remainder to her husband for life, & in default 
of issue, wliich happened, to his son S. absolutely ; 
the remaining third in trust for his wife R. for life, 
& after her death in moieties in the same manner 
as the two former shares were given. He ai^pointed 
his wife, R., residuary legatee. After the date of 
the will, <fe during testator’s life, the greater part of 
(lie money due in respect of the claim upon B.’s 
estate was paid to & invested by testator. This 


(6) Property Put in Name of Another, 

922. Whether rebuttable.] — Rider v, Kidder, 
No. 864, arde. 

923 . .] — Finch v. Finch, No. 856, ante, 

924. As to part of land— Or part of Interest 

in land.] — Where land is purchased with tlie 
money of A. in the name of B., the resulting trust 
to A. may be rebutted as to pai*t of the land, or 
part of the interest in the land. 

Where A. took a mtge. in the name of B., 
declaring that the principal sum should be for the 
benefit of B., & received the interest during his 
life, this being personal estate is not within the 
clause in Stat. Frauds relating to resulting trusts, 
or the doctrine of resulting trusts imder that 
statute ; but the property after the death of A. 
will belong to B. by force of the parol declaration. 
— Benbow V, Townsend (1833), 1 My. & K. 606 ; 
2 L. J. Ch. 216 ; 39 E. R. 772. ^ ^ 

Annotation : — Refd. Couingham v. Plunkett (1843), 2 Y. & 

G. Ch. Gas. 246. 

925. Sufficiency of evidence — Slight circum- 
stances Insufficient.]— Finch v. Finch, No. 855, 
ante, 

926. Presumption in favour of gift.] — Standing 
V, Bowbing, No. 862, ante. 

927. .]— (Central Trust & Safe Deposit 

Co. V. Snider, No. 870, ante. 

Advancement.] — Sec Gifts, Vol. XXV., 

pp. 510-517, Nos. 67-123. 

As to copyholds.] — See Copyholdh, Vol 

XIII., pp. 64, 65, Nos. 795-802. 

Gifts between husband & wife.] — See^ gene 

rally. Husband & Wife, Vol. XXVII., pp. 158-175, 
Nos. 1283-1432. 


fund, slightly varied, was standing in liis name at 
his death. After his death R., who was also 
extrix., transferred one-third of the fund to S. ; 
& the remaining two-thii*ds to the trustees of her 
husband’s will, upon certain trusts, as it was alleged, 
for the benefit of hei*self & the husband of M. for 
their lives, which trusts were never declared. The 
proceeds of the two-thirds were paid for thirty-two 
years in moieties to R. & the husband of M., who 
survived R. Upon the death of the survivor, pltf., 
reiiresenting the estate of R., claimed the fund, on 
the ground that the bequest to trustees was 
specific, & was adeemed in testator’s lifetime, & 
fell into the residuary estate ; & that after the life- 
estates of R. & the husband of M. there was a 
resulting trust in favour of the estate of R. : — 
Held : the acts of the extrix., the situation of the 
fund, & the lapse of time, were circumstances that 
rebutted the presumption of a resulting trust. — 
Clark v. Browne (1854), 2 Sm. & G. 624 ; 24 
L. T. O. S. 3 ; 18 Jur. 903 ; 2 W. R. 605 ; 05 E. R. 
510. 

An^tations Mentd. Harriaon v. Jackson (1877), 7 Oh. D. 

339 ; Manton v. Tabols (1886), 30 Gh. D. 92 ; Re Role, 

felado V. Walpole (1889), 61 L. T. 497. 

920. Situation of fund.] — Clark v. 

Browne, No. 919, ante. 

921. Lapse of time.] — Clark v. 

Browne, No. 919, ante. 


Hub-sect. 3. — Particular Relationships. 

A. Banker and Customer. 

928. Whether banker trustee — Short bills.] — 
A banker is a trustee for the owner of short bills, 
which have been placed in his hands ; & the 
fact of his having dealt with the bills, & placed 
them as cash to the credit of the projirietor, is not 
sufficient to raise a presumption, that the owner- 
ship of the bills was transferred to the banker. 

Re Forster, Ex p. Bond (1840), 1 Mont. D. & De 
G. 10 ; 4 Jur. 224 ; sub norn. Re Foster, Ex p. 
Bond, 9 L. J. Bey. 18, Ct. of R. 

Annotation : — Refd. Rc Hall (1863), 9 L. T. 122. 

generally, Bankers, Vol. III., 

pp. 210-212. 

929, Particular notes & coins.] — A mere 

banker who takes charge of his customer’s money 
is not in any fiduciary relation whatever to him 
with respect to the particular coins or notes de- 
posited, because it is the ordinary course of trade 
to make use of them for his own profit (liORD 
Hatherley, C.). — Burdick v. Garrick (1870), 
5Ch. App. 233; 39 L. J. Ch. 369 ; 18W. R. 387, 
L. C. & L. J. 

Annotations : — Hentd. Gray v.^ Bateman (1872), W. R. 
137 : Boatwright v. Boatwright (1873), 43 L. J. Ch. 12 , 
Watson vV Woodman (1875), L. R. 20 tq. 721 ; Banner v. 


rooknissa Khanum & Mussumat 
farbutty V. Mussumat Ashruffoon- 
14 Moo. Ind. App. 433 ; 
17 W. R. 259.— IND. 

TT:: Setiina V. Hemino- 

(1914), I. L. R. 38 Bom. 618.— 

::: — *1 — Contat v, Contat, 
[1912] K. D. L. 63.— S. AP. 

of money for purchase of 
— Lender having nothing to do 
‘umh purchase — Righta of lender's 
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922 i. Whether rehuUaJble.] — Nichol- 
son V. Mulligan (1869), 17 W. R. 669. 

— IR. 

922 ii. .] — M*Kneaney v. Shev- 

LIN, 11912] 1 I. R. 278 ; 46 I. L. T. 
137.— IR. 

h. Sufficiency of evidence.] — Scott 
V. Paulv (1917), 24 O. L. R. 274.— 

AUS. 

926 i. Presumption in favour of gift.] 
— Re Hamilton (Deceased), [1913] 
V. L. R. 460, 463,— AUS. 


I k. Advance hy looman to supposed 
husband.] — A woman while living with 
I a man to whom sho believed herself 
to have been lawfully married, but who, 
it was afterwards discovered, was at 
the time of the pretended marriage 
with her a married man, advanced 
money for the purpose of buyl^ 
certain real estate, the bond for the 
conveyance whereof was taken, ynth 
her knowledge, in his name : — Held : 
there was not any resulting trust In 
favour of the woman. — Street v, 
Halle'IT (1874), 21 Gr. 265. — CAN. 
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3, A., B. & C.] 

BerrldM (1881), 18 Ch. D. 254 ; lie Exohangre Banking: Co., 
Flltoroft’e Oaae (1882), 21 Ch, D. 519 ; Gilroy v. Stephens 
(1882), 61 L. J. Ch. 834 ; Re Bell, Lake u. Boll (1886), 
34 Ch. D. 462 ; Charles v. Jones (1887). 35 W. K. 645 ; 
Dooby t). Watson (1888), 39 Ch. D. 178 ; Lyell v. Kennedy, 
Kennedy v. Lyell (1889), 14 App. Caa. 437 ; l^hllUpa v. 
Homfray (1890), 44 Ch. D. 694 ; lie Sharpe. Re Bennett, 
Masonic & General Life Assce. v. Sharpe, [1892] 1 Ch. 154 ; 
Soar V. Ashwell, [1893] 2 Q. B. 390 ; Friend v. Young:, 
11897] 2 Oh. 421 ; Silkstoue & Haig:h Moor Coal Co. r. 
Edey, [1900] 1 Ch. 167 ; North Amoilcan Land & Timber 
Co. r. Watkins, [1904] 1 Ch. 242 ; Keld-Newloundland Co. 
V. Anglo -Araorican Telegraph Co., [1912] A. C. 555 ; 
Henry v. Hammond, [1913] 2 K. B. 515 ; Re Allaop, 
Whittaker v. Bamtord, [1914] 1 Ch. 1 ; Nocton v. Ash- 
burton, [1914] A. C. 932 ; Re Richardson, I’ole v. Patten- 
den. [1920] 1 Ch. 423 : Taylor v. Davies, [1920] A. C. 636 ; 
Dominion Coal Co. v. Masklnonge S.S. Co., [1922] 2 K. B. 
132. 

930, Moneys entrusted “ for collection.”] 

— Whei*e moneys are entrusted to a banker to 
collect & remit, a trust is created, &, in tlio event 
of the bkpey. of the banker before the moneys are 
remitted, payment may be demanded out of estate. 
—Be Brown, Ex j>. Plitt (1889), 00 L. T. 397 ; 
37 W. R. 463 ; 0 Morr. 81. 

981. Bearer bonds deposited as security — 
Delivered In exchange for cheque — Cheque dis- 
honoured — Bonds not impressed with trust.] — 
A firm of bill brokers borrowed money from 
pltf. banks on the security of certain bearer bonds, 
the loans were called in by pltf. banks, &, in 
accordance with the practice in such cases, the* bill 
brokers on the morning of the day on which the 
loans wei*e repayable, gave the banks each a ch<‘que 
for the amount of the loans respectively, receiving 
in exchange the bonds which had been deposited as 
security. These bonds were in the course of the 
same day transferred by the bill brokers to deft, 
bank. ^J^he cheques wfiich pltf. banks received 
from the bill brokers having been dislionoured they 
sued deft, bank for delivery up of the securities or 
their value, alleging that by the iiractice or usage 
of bankers in such cases the securities were im- 
pressed with a trust in the banker’s favour, <fc 
remained const metively in their possession until 
the cheques were lionoured ; — Held : it was 
inconsistent with tlic nature of negotiable securities 
that they should be impressed with an implied 
trust, & they were not impressed with any such 
trust. 

To trust a man with goods by delivering them on 
credit is not to create a trust affecting the goods 
so delivered (Alverstone, O.J.). — Lloyds Bank, 
Ltd. V. Swiss Bankverein, Union of London 
Smiths Bank, Ltd. v. Swiss Bankverein (1913), 
108 L. T. 143 ; 29 T. L. K. 219 ; 57 Sol. Jo. 243 ; 
18 Com. Cas. 79, C. A. 

Trust accounts.] — See Bankers, Vol. III., 
pp. 181-186, Nos. 343-365. 

Relation of banker & customer generally.] — See 
Bankers, Vol. III., pp. 168-173. 

R. Companies and their officers, 

932. Directors — Fiduciary position.] — The dii*ec- 
tors of these cos. are in a sense trustees. They 
have authority to bind the cos. to the extent of the 
powers given to them by the deeds under which 
the cos. are constituted ; but in the absence of 
previous authority or subsequent concurrence on 
the part of aU the shareholders, of which there is 
no sufficient proof in the present case, they have 


not as I apprehend any authority to bind the cos. 
in any matter of substance beyond the extent of 
the powers which the deeds may give them 
(Turner, L.J.). — Re Cameron’s Coalbrook 
Steam Coal & Swansea & Louqher Ry* Co., 
Bennett’s Case (1854), 5 De G. M. Ct, 284 ; 2 
Eq. Rep. 973 ; 24 L. J. Ch. 130 ; 23 L. T. O. S. 

I 122 ; 2 W. R. 448 ; 43 E. R. 879, L. JJ. 

Annotations : — Mentd. Re London & County Assoe., Jesaopp’a 

Caae (1858), 2 De G. & J. 638 ; Re Agriculturist's Insoe. 

Brotherhood’s Cose (1862), 31 Beav. 365. 

983. ■.] — n., a director of the co., 

made advances of money to extend its business, 
& agreed with the manager to claim no interest 
on those advances, but stipulated that he should 
be employed as agent, & should receive a fixed 
bonus or commission on the value of the goods 
sold. 

The ct., in the first instance, directed a pre- 
liminary account of these transactions, without 
prejudice to any question ; but upon the case 
coming on again. 

Their lordships disallowed the whole of the 
commission claimed, on the ground that between 
the director & the co. the relation of trustee &; 
cestui que trust existed . — Re Cardiff Preserved 
Coal & Coke Co., Ltd., Hill’s Case (1862), 1 
New Rep. 148 ; 32 L. J. Ch. 154 ; 7 L. T. 656, 
L. JJ. 

-.] — See Companies, Vol. IX., pp. 
466-468, Nos. 3030-3055 ; Limitation op Actions, 
Vol. XXXII., pp. 493, 494, Nos. 1547-1551. 

Holding shares as trustee.] Com- 
panies, Vol. IX., p. 464, Nos. 3013, 3014. 

Forfeiture of shares.] — See Companies, Vol. 

X., p. 1140, No. 8104. 

Statutory companies for public purposes.] — 

See Companies, Vol. X., pp. 1149, 1150, Nos. 
8131-8134. 

Promoter.] — See Companies, Vol. IX., pp. 
39-43, Nos. 37-53; Vol. X., p. 1214, No. 8592 ; 
Limitation op Actions, Vol. XXXII., pp. 494, 
No. 1552. 

934. Managing committee — Projected railway.] 

— spiffs, were two shareholders of fifty shares each, 
on which deposits of £2 12s. Cd. were paid, in a 
projected railway co., which failed to pass their 
bill through Parliament in the session of 1846, &> 
was abandoned. Pitfs. filed this bill in 1853, on 
behalf of themselves & all other shareholders 
except defts., who were the provisional committee, 
for an account. A suit for a similar object, & 
instituted by other shareholders, was compromised 
in 1851. The same solrs. acted for pitfs. in the 
present & in the former suit : — Held : the man- 
aging committee of a projected railway are not 
merely agents of the co., but trustees. — Williams 
V. Page (1858), 24 Beav. 654 ; 27 L. J. Ch. 425 ; 
30 L. T. O. S. 360 ; 4 Jur. N. S. 102 ; 53 E. R. 
610. 

935. Company — Money of company.] — The 

money of the co. is a trust fimd, because it is 
applicable only to the special purposes of the co. 
in the hands of the agents of the co., it is in that 
sense a trust find applicable by them to those 
special purposes ; & a person taking it from 

them with notice that it is being applied to other 
purposes cannot . . . say that he is not a con- 
structive trustee (Jessel, M.R.). — Russell v. 
Wakefield Waterworks Co. (1875), L. R. 20 


PART I. SECT. 14, SUB-SECT. 3.— A. 

6301 Whether banker trustee — Moneys 
entrusted “ for collection ”] — A tnist 
will exist when the hanker is to collect 
& remit Imt not where help to use ic 
repay. — M auiias Official Assignee 


V . Smith (1908), I. L. 11. 32 Mad. 68. — 

IND. 

l. .] — Maukas OmoiAL As- 

signee V . Krishnabwami Naidu 
(1909), I. L. R. 33 Mad. 154.— -IND. 

m. .]— Madras Ofpicial As- 


signee V . Milapparanoavur Sarva- 
JANA Sahaya Nidhi (1910), I. L. R. 
34 Mad. 125.— IND. 

n. .] — Madras Official As- 
signee i\ Lupprian (1010), I. L. R. 
33 Mad. 145.— IND. 
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Eq. 474 ; 44 L. J. Ch. 496 ; 32 L. T. 086 ; 23 
W. B. 887. 

Annotations: — ^Refd. Moxham v. Grant, [1900] 1 Q. B. 88. 
Mentd. Duckett v. Gover (1877), 25 W. R. 554 ; Whit- 
wam V. Watkin (1898), 78 L. T, 188 ; Towers v. African 
Tu^ Co., 11904] 1 Ch. 558 ; Russell v. Amalgamated Boo. 
of Carpenters & Joiners, [1912] A. C. 421. 

Whether bound to recognise trust .] — See 

Companies, Vol. X., pp. 1124, 1125, Nos. 7909- 
7912. 

In respect of dividend.] — See Limitation 

OP Actions, Vol. XXXII., p. 493, No. 1540. 


C. Executors and Administratorr.. 


936. Whether trustees — Duties of trustee to per- 
form — Not named as such In will.] — Dormer v. 
Dormer (1679), Cas. temp. Finch, 432 ; 23 E. li. 
235. 

Annotation : — Mentd. Doe d. Oxendcn v. Chichester (1816), 
4 Dow, B."}. 

937. .] — Exors., etc., are considered as 

trustees in many instances. — Pomfret (Earl) v, 
Windsor (Lord) (1752), 2 Ves. Sen. 472 ; 28 
E. R. 302, L. C. 

Annotations : — Mentd. Doe d. Atkyns v. Horde (1777), 

2 (V)wp. 689 ; Hercy v. Dinwoody (1793), 4 Bro. C. C. 257 ; 
Staekhouse v. Harnston (1805), 10 Ves. 453 ; Goodrlght 
V. Forrester (1 807), 8 East, 552 ; Hughes v. Thomas (1811), 
13 East, 474 ; Chalmer v. Bradley (1819), 1 Jac. & W. 51 ; 
Lake v. Skinner (1819), 1 Jac. & W. 9 ; Cholmondeley v. 
(’llnton (1820), 2 Jac. & W. 1 ; Brown i\ Claxton (1829), 

3 Sim. 225; Peacoek v. Burt (1834), 4 L. .T. Ch. 33; 
Bugdeii V. Blgnold (1843), 2 Y. & C. Ch. Cas. 377. 


938. .] — Kingiiam V. Lee, No. 200, ante. 

939. Eilect of directions annexed to ap- 

pointment — Directions making some of executors 
trustees — All trustees.] — Bequest of testator’s 
fortune in India not extended under tho general 
words “ temporal estate ” in the introductory part 
of tlie will to property in England, part remitted 
from India between tho will & the death, & 
some in its passage to England at his death. 
Two of the exors. being clearly trustees by the 
effect of directions annexed to their appointment, 
all the exors. are trustees for the next of kin of the 
residue undisposed of. Legacies of a diamond 
ling to one, & of £200 each to some of the others for 
mourning rings, as a token of affection, etc., would 
not make the exors. trustees. — Sadler v. Turner 
(1803), 8 Ves. 617 ; 32 E. R, 495. 

940. Effect of legacies to some of executors 

—As token of affection.] — Sadler v. Turner, No. 
939, ante. 


941. Real estate annexed to office.] — 

h’xors. or administrators, where they take a real 
estate as annexed to their onico, are not trustees for 
tho heir-at-law of testator or intestate. Qu, : 
whether they are trustees for his next of kin. — 
Wellman v. Bowring (1822), 1 Sim. & St. 24; 
1 L. J, O. 8. Ch. 27 ; 57 E. R. 10 ; affd, (1826), 2 
Russ. 374, L. C. ; suhsequent proceedings (1830), 
3 Sim. 328. 


An^tation : — Refd. Holloway v. Clarkson (1843), 2 Hare, 


942. .] — Peel, Woodcock v, 

IloijioYD (1899), 81 L. T. 504 ; 44 Sol. Jo. 10. 

943. In respect of legacy.] — Every legacy 

includes a trust, for in a certain sense it is a trust 
m the exor.to pay it to the legatee (Parke, B,). — 
1 ears V, Wilson (1851), 0 Exch. 833 ; 20 L. J. 
Ex. 381 ; 18 L. T. O. S. 62 ; 16 J. P. 7 ; 16 Jur. 


932 ; 155 E. R. 782 ; suh nom. Pears v. Williams, 
2 L. M. &P. 515. 

Annotaiiona : — Refd. Re Fuller (1853), 2 E. & B. 673 ; 
Hewston v. Phillips (1860). 11 Exch. 699. 

944. As regards creditors of deceased.] — 

Although exors. & trustees are the same persons, 
they fill different characters. 

Payments by exors. to residuary legatees, whilst 
debts of the testator remain unpaid, is a breach of 
trust. — Fordiiam v. Wallis (1853), 10 Hare, 217 ; 
22 L. J. Ch. 648 ; 21 L. T. O. 8. 190 ; 17 Jur. 228 ; 
1 W.R. 118; 68E.R.905. 

Annotaiiona : — Consd. Re Marsden, Bowdon v. Layland, 
Gibbs r. Layland (1884), 26 Ch. D. 783. Refd. Briggs v. 
Wilson (1854), 5 De G. M. & G. 12 ; Poare u. Lalng (1871), 
L. 11. 12 Eq. 41 ; Astbury v. AHtbury» [1898] 2 Ch. 111. 
Mentd. Roddam v. Morloy (1857), 1 Do G. & J. 1 ; Rldg- 
way V. Nowstoad (1860), 2 Glff. 492 ; Coope v. Cresswml 
(1866). L. R. 2 Eq. 100 ; Himteri^. Young (1879), 4 Ex. D. 
250; Re U ollingshcad, Holllngsbeod v. Webster (1888), 
.37 Ch. D. 651 ; Re Macdonald, Dick v. Fraser, [18971 
2 Ch. 181. 

945. Trustee & executor distinguished.] — 

Fordham V. Wallis, No. 944, ante. 

946. Appropriation of fund for legacy.] — 

When exors. have appropriated a fund to meet a 
l(‘gacy they become trustees of tho appropriated 
fund for tlio legatee, & have no power to retain or 
impound that fund or any part of it to answer a 
debt due from the legatee to testator’s general 
estate. — Ballard v. Marsden (1880), 14 Ch. D. 
374 ; 40 L. J. Ch. 614 ; 42 L. T. 763 ; 28 W. R. 
914. 

Annotations: — Refd. Re Mooro, Mooro v. Mooro (1881), 45 
L. T. 466 ; He Milnes, Milnea v. Shorwln (1885), 53 L. T. 

53 1. 

947. Executor dying in life time of testa- 

tor.] — Be Ford, Ford v. Ford, [1902] 1 Ch. 218; 
71 L. J. CJi. 21 ; 85 L. T. 609 ; 50 W. R. 91 ; 
46 Sol. Jo. 51 ; affd., [1902] 2 CIi. 605, C. A. 

948. Estate administered.] — There was no 

apparent obstacle to winding up the estate in a 
reasonable time ; &- I must assume that those 

exors. did their duty, <fc that long before 1892, 
& probably before the death of the widow, they liad 
ceased to be exors. in the sense of having anything 
to do, tho fund was held by them as trustees 
(Kekewich, j .). — Be Timmis, Nixon v. Smith, 
[1902] 1 Ch. 170 ; 71 L. J. Ch. 118 ; 85 L. T. 672 ; 
50 W. R. 164 ; 46 Sol. Jo. 122. 

Annotation : — Refd. Rc Richardson, Pole v. Pattendon, [1919] 
2 Ch. 50. ^ 

949. Legacy retained.] — When an 

oxor., who happens also to be named a trustee, of a 
legacy to be laid out in stock, has fully adminis- 
tered the estate, & assented to the legacy, «& retains 
the legacy in liis hands, not as assets of testator, 
but as trustee of the legacy, then tho principles 
which would apply to another trustee must apply 
to him. lie is no longer clothed with tho character 
of exor., but is, as to the legacy, a mere trustee 
(Leach, V.-C.). — Byrchall v. Bradford (1822), 6 
Madd. 235 ; 56 E. R. 1081 ; previous proceedings 
(1821), 6 Madd. 13. 

Annotation: — Consd. Newman v. Williams (1840), 4 Jur, 
1123. 

950. — .] — Testator bequeathed all 

his property to his wife & children, & appointed 
his wife solo oxtrix. Ho left him surviving his 
wife & two infant children, viz., a son, long since 
deceased, & a daughter, who attained twenty-one 
in 1876. The widow married again, & during her 
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trustees.] — Where 
dispose of the who 
personalty, the exors. are trustees f( 
unless the will e: 
test-ator Intendc 
take the residue ben( 
flclally. — T hobpe v. SHna-iNUTO 


(1808), 15 Gr. 85.— CAN. 

98811. .]— Secorp V. Costello 

(1870), 17 Gr. 328.— CAN. 

988111. .1 — Trainor V. Lan- 

DRIGAN (1901), 21 C. L. T. 615.— CAN. 

938 Iv. .]— O’Brien v. Hearn 

(1870), 18 W. R. 514.— IR. 


938 V. .] — An exor. who has 

under the terras of the will, active 
duties as a trustee to perform In respect 
to tho raising & Investment of a legacy 
bequeathed upon trust for a minor 
by assenting to It becomes an express 
trustee. — 0*Reilly v. Walsh (1872), 
6 I. R. Eq. 555,— IR. 
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3, C., D.7e. F.] 

daughter’s infancy she, in her character of extrix., 
advanced all testator’s estate to her second 
husband upon the security of a mortgage which 
proved insufficient. She survived her second 
husband, & died in 1885, having left all her pro- 
perty away from her daughter. The daughter, as 
sole surviving beneficiary under her father’s will, 
claimed the whole of her mother’s estate upon the 
ground that it reijresented moneys retained by her 
mother under an order of the ct. in part satisfac- 
tion of the mtge., & in 1903 she commenced an 
action against her mother’s exors. for an accoimt 
on this footing : — Held : the mother was not an 
express trustee of these moneys for pltf. 

In the first place, it is said that when the duties 
of an exor. in the strict sense of the word are per- 
formed, Ac the exor. retains moneys on behalf of 
those claiming the estate, & the argument must 
also be good as regards an administrator, then ho 
becomes an express trustee for the legatees, or, if 
it is an administrator, for the next of kin. No 
authority is cited for that, Ac in my opinion the 
proposition is unsound. I see no reason for con- 
verting an exor. into a trustee by anything 
like a performance of his duties qua exor. The 
argument must go to this length, that once the 
debts & funeral & testamentary exjjensos are paid, 
then the residue is held upon an express trust 
(Kekewicii, J.). — Re Mackay, Maokay v . Gould 
[1900] 1 Ch. 25 ; 75 L. .T. Ch. 47 ; 93 L. T. 694 ; 54 
W. 11. 88 ; 50 Sol. Jo. 43. 

951. All debts paid.] —Testator gave 

the residue of his estate to his two exors. upon 
C(‘rtain trusts. Part of his estate consisted of a 
bond given by the trustees of a minor who came 
of age within a year after the death of testator, 
& the exors. then accepted his bond to them 
jointly in the place of the bond given by the 
trustees. Ten years afterwards a part of the 
money was paid by the obligor to one of the obligees, 
who embezzled the money so i^aid, & gave a receipt 
pm-porting to be signed by both the obligees, but 
in fact signed by one only, the signature of the 
other being a forgery. In a suit by the other exor. 
& cestuis que trust under the will against the 
obligor : — Held : thougli the obligor intended to 
have the receipt of both obligees, the receipt of 
one was sufficient to discharge the obligor as the 
obligees were exors. Debtors to the estate of a 
testator will not, merely on account of the lapse of 
lime, be held to have notice of the fact that all the 
debts are paid, & that the exors. have become 
trustees. — Chaiilton v. Durham (Earl) (1809), 4 
Ch. App. 433 ; 20 L. T. 407 ; 17 W. R. 995, L. O. 
Annotatwna : — Distd. Loo V. vSankey (18710, L. R. 15 Kq. 

204. Reid. Macbryde v. Eykyn (187 1 ), 24 L. T. 461. 

962. Administration of Estates Act, 

1926 (c. 23), s. 33.] — Re Yekburgh, Yerburgh 
V. y^EHBURGH, [1928] W. N. 208. 

Effect of Probate — Executor taking as trustee.] — 
See Executors, Vol. XXIJI., p. 51, No. 290. 

Effect of assent to legacy.] — See Executors, 
Vol. XXIII., pp. 392, 393, Nos. 4630-4032. 

Right of executor to residue.] — See Executors, 
Vol. XXIII., pp. 468-473, Nos. 6377-5424. 

Trustee for purpose of limitation of actions.] — 
See Limitation op Actions, Vol. XXXII., pp. 
600, 601, Nos. 1612-1622. 
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o. Whether relationahip exisla.] — 

Simpson v. Corbett (1883), 5 O. H. 

377 ; affd. (1884), 10 A. R. 32.— CAN. 

p. .1 — Kamini Debi V. Ram- 


LlabiUty as trustee.] — See Executors, Vol. 
XXIV., p. 666, Nos. 6923-6933. 

D. Insurers and Insured. 

Insured person & underwriter.] — See Insurance, 
Vol. XXIX., pp. 291, 292, Nos. 2373-2377. 

Payment of Insurance moneys Into court.] — See 
Insurance, Vol. XXIX., pp. 390, 391, Nos. 3111- 
8118. 

Fiduciary relationship of assured & reinsured.] — 

See Insurance, Vol. XXIX., p. 409, Nos. 3221, 
3222. 

E. Limited Owner under Settlement. 

See, generally. Settlements, Vol. XL., pp. 440 
et seq. 

Rights & liabilities as between tenant for life & 
remainderman.] — See Settlements, Vol. XL., 
pp. 641 et seq. 

Discharge of incumbrances by tenant for life.] 

— See Settlements, Vol. XL., pp. 694-696, 
Nos. 2298-2309. 

Exercise of powers under Settled Land Acts.] — 

See Settlements, Vol. XL., pp. 741, 742, Nos. 
2704-2718. 

I\ Mortgagor and Mortgagee. 

See, generally. Mortgage, Vol. XXXV., pp. 221 
et seq. 

953. Whether relationship exists — Continuance 
of mortgage.] — During tho continuance of a mtge. 
there is no rclationslup of trustee & cestui que trust 
between mtgor. & mtgee. ... If lands in mtge. 
are sold by the mtgee. there may be surplus 
proceeds, of whicli the mtgee. becomes trustee ; 
or after the money has been paid off, if the land 
had not been reconvoyed, there might be a trust of 
it in the mtgee. (North, J.). — London & County 
Banking Co. v. Goddard, [1897] 1 Ch. 642 ; 66 
L. J. Ch. 201 ; 70 L. T. 277 ; 45 W. R. 310 ; 13 
T. L. R. 223 ; 41 Sol. Jo. 295. 

Avnotahona : — Reid. Jie James’ Mortgage Trusts, [19191 
1 Ch. 61. Mentd. Ta:Gor u. London tic County Banking 
t’o., London & County Banking Co. t. Nixon, [1901] 2 Ch. 
231 ; Ec Chafer & llandall’s Contract, [1916] 2 Ch. 8 ; 
London County & Westminster Bank v. Tompkins, [1918] 
1 K. B. 615. 

954. Mortgagor as trustee.] — Burgh v. 

Francis (1073), Cas. temp. Finch, 28 ; 3 Swan. 
530, n. ; 23 E. R. 10. 

Annotations : — ^Refd. Whitworth v. Gaugain (1846), 1 Ph. 
728. Mentd. Plgott v, Nower (1677), 3 Swan. 531, n.; 
Bugden v. Bignold (1 843), 2 Y. & C. Ch. Cas. 377 ; Ross v. 
Army tc Navy Hotel Co. (1886), 34 Ch. D. 43. 

956. Bill of sale.] — A bill of sale 

assigned {inter alia) all the book debts due & owing 
or which might during the continuance of thc^ 
security become duo & owing to the mtgor. : — 
Held : the assignment of future book debts, though 
not limited to book debts in any particular business, 
was sufficiently defined & passed the equitable 
interest in book debts incurred after the assign- 
ment, whether in the business carried on by the 
mtgor. at tho time of the assignment or in any 
other business. 

I pause for a moment to point out the nature & 
effect of the security created by the bill of sale. . . . 
It belongs to a class of securities of which perhaps 
the most familiar example is to be found in the 
debenture of trading cos. It is a floating security 
reaching over all the trade assets of the mtgor. 
for tho time being, & intended to fasten upon & 
bind tlie assets in existence at the time when the 

his own ohorgo Sc be cannot retain 
commission for himself. — K avanaoh 
V. Workingman’s Benefit Building 
society, [1896] 1 I. R. 56.— IR. 

r. Absence of consideration .] — 


J-OCHAN SiRKAB (1870), 5 B. L. R. 
450.— IND. 

q. .] — A mtgee. who goes Into 

poHsesBion is a trustee for the mtgor. 
of all that la not required to pay 
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mtgee. intervenes. In other words, the mtgor. 
makes himself trustee of his business for the pur- 
poses of security. But the trust is to remain 
dormant until the mtgee. calls it into operation 
(Lord Macnaghten). — Tailby v. Official Re- 
ceiver (1888), 13 App. Cas. 623 ; 58 L. J. Q. B. 75 ; 
60 L. T. 162 ; 37 W. R. 613 ; 4 T. L. R. 726, H. L. ; 
rev8g. S. 0. siib nom. Official Receiver v. Tailby 
(1886), 18 Q. B. D. 25, C. A. 

Annotaiiona : — Refd. Smith, Franklin v. Smith, [1928] 

1 Oh. 10. Memd. Re Clarko, (Joombe v. Carter (1887), 
30 Ch. D. 348 ; Re Turcan (1888), 40 Ch. D. 5 ; Re Pyle 
Works (1890), 44 Ch. D. 634 ; Western Waj?on & Property 
Co. V. West, [] 892] 1 Ch. 271 ; Re Keloey, Tyson v. Kelccy, 
11899] 2 Ch. 530 ; Re Ellenborou^h, Towry Law v. Bnnie, i 
11903] 1 Oh. 097 ; Nelson v. Faber, [1903] 2 K. B. 367 ; Re 
Yorkshire WoolcorabersAssoon., Houldsworth t?. Yorkshire 
Woolcombers Assocn., [1903] 2 Ch. 284 ; Re Dallas, [1904] 

2 Ch. 385 ; Re Mtzgerald, Surman v. Fitzgerald, [1904] 

1 Ch. 573 : Re Reis, Ex p. Clough, [1904] 2 K. B. 769 ; 
Ward, Lock v. Long, [1906] 2 Ch. 550 ; Olegg v. Bromley, 
[1912] 3 K. B. 474 ; Imperial Paper Mills of Canada v. 
Quebec Bank (1913), 83 L. J. P. C. 67 ; Re Cope. Marshall 
V. Cope (1914), 110 L. T. 905 ; Re Lind, Industrials Finance 
Syndicate v. Lind, [1916] 2 Ch. 345 ; British Union & 
National Insce. v. Rawson, [1916] 2 Ch. 476 ; National 
Provincial Bank of England v. United Electric Theatres, 
[1916] 1 Ch. 132 : Horwoodr. Millar’s Timber & Trading 
Co., [i917] 1 K. B. 305 ; London County & Westminster 
Bank r. Tompkins (1918), 87 L. J. K. B. 6G2 ; Performing 
Right Soc. V, London Theatre of Varieties, [1924] A. C. 1 ; 
Kimsoll V. Timber Operators & ( ’onti'actors, [1927] 1 K. B. 
298 ; Re Wait, [1927] 1 Ch. 606. 


956. Mortgagee as trustee.] — A mtgee. 

is not, subject to his security, a trustee of the legal 
estate for the mtgor. — Taylor v. Russell, [1892] 
A. C. 244 ; 01 L. .T. Ch. 657 ; 66 L. T. 565 ; 41 

W. R. 43 ; 8 T. L. R. 463 ; 36 Sol. Jo. 379, II. L. 
Annotaiiona : — Refd. Powell v. London & rrovlnclal Bank, 
[1893] 1 Ch. 610 ; London & County Banking Co. c. 
Goddard, [1897J 1 Ch. 642 ; Taylor v. London & County 
Banking Co., London & County Banking Co. v, Nixon, 
[1901] 2 Ch. 231. Mentd. Crosbie-Hill u. Sayer, [1908J 
1 Ch. 866. 

967. After taking possession.] — 

The mtgee., by taking possession, changes the 
relation in which he stands to the estate ; ho 
becomes quasi owner. He is in some soi’t likent'd 
to a trustee ; not that he can with any correction 
of speech be called a trustee. ... In truth, till 
the debt is paid off, the mtgee. in possession can- 
not be considered at all as a trustee. Neverthe- 
less, all the authorities place him in the same 
predicament with a trustee as far as incapacity to 
charge for trouble is concurred (Lord Brougham, 
0.).— Leith v. Irvine (1833), 1 My. & K. 277 ; 
39 E. R. 686, L. C. 

Annotations : — Retd. Faulkner v. Dauiol (1813), 3 Hare, 199 ; 
Arnold V. Garner (1847), 9 L. T. O. B. 289 ; Irvine (or 
Douglas) V. Klrkpatrlek (1850), 17 L. T, O. S. 32 ; Bertrand 
V. Davies (1862), 31 Beav. 429. 

958. ,] — No doubt a mere 

mtgee., as such, is not an actual trustee ; but if 
ho is in possession, then with respect to all the 
rents & profits received after satisfying the debt, 
& if he should exercise his power of sale & raise 
suflicient to iiay himself in full, then for the 
«iirplus, he is a trustee, because he sold under a 
trust to account for such surplus. It appears to 
me, therefore, that C., having this power or sale, & 
having exercised it, has placed himself in the posi- 
tion of a trustee (KiNDErtsLEY, V.-C.). — Matthison 
Clarke (1864), 3 Drew. 3 ; 61 E, R. 801 ; (tub nom. 
Mathison V. Clark, 3 Eq. Rep. 127 ; 24 I.. J. Ch. 
202 ; 24 L. T. O. S. 106 ; 18 Jur. 1020 ; 3 W. R. 2. 
Annotations : — Oonsd. Re Doody, Fisher v. Doody, Hibbert 
y- Lloyd* [1893] 1 Ch. 129. Refd. Thorne v. Hoard, 
The Bonwell Tower (1895), 72 L. T. 

Bath V. Standard Land Co., [1911] 1 Ch. 618. 
Mentd. Furberv. Cobb (1887), 18 Q. B. D. 494. 


959 . Payment or discharge of mort- 

gage debt.] — ^A mtgee., when his money is paid, 
is but a trustee for the mtgor. {per CuR.). — 
Brotherton V. Hatt (1706), 2 Vern. 674 i 23 
B. R. 973. 

Annotations : — Refd. Le Neve v. Le Neve (1748), 3 Atk. 646. 
Mentd. Fuller v. Benott (1843), 2 Hare, 394 ; Bulpett v. 
Sturges (1870), 22 L. T. 789 ; Kcttlowell r. Watson (1882), 
21 Ch. D. 685. 

960. .] — G., stockbroker, who 

was one of three trustees & acted as broker to the 
trust, proposed to his co-trustees to sell B. stock 
belonging to the trust & re-in vest in N. E. stock. 
The three trustees then, on Jan. 27, 1882, executed 
a transfer of the B. stock for a nominal considera- 
tion to two persons who were officers of a bank of 
which G. was a customer. G. gave the transfer 
to the bank as security for a loan by them to him, 
& the transfer was registered. G., in Feb. 1882, 
paid off the loan, & on Feb. 15, the bank trans- 
ferred the stock to purchasers from G., <S5, without 
giving any notice to G.’s co-trustees, allowed 
him to receive the purchase-money, lie invested 
it in N. K. stock in his own name. In 1883 he 
sold the N. E. stock & misappropriated the pro- 
ceeds. Shortly after the sale of the B. stock G. 
had given an account to his co-trustees showing 
the sale of B. stock & a re-investment in N. E. 
stock, & in 1884 ho rendered another account in 
which he represented the N. E. stock as still 
forming part of the trust funds. In 1885 he 
absconded. The co-trustees remembered hardly 
anything about the transaction, but admitted the 
genuineness of their signatures to the deed of 
transfer : — Held : the bank had occasioned the loss 
to the trust estate by allowing the purchase-money 
to come to the hands of G. who had no authority 
to receive it, <fc "whom had no sufficient reason for 
believing to have authority to receive it, & the 
bank must therefore make it good at the suit of the 
co-trustees, although the co-trustees had been 
nefsfligont in not s<‘oing that the N. E. stock was 
registered in the joint names of the trustees. — 
Magnus v. (Queensland National Bank (1888), 
37 Ch. D. 400 ; 57 I*. J. Ch. 413 ; 58 I.. T. 248 ; 
52 J. P. 246 ; 36 W. R. 577 ; 4 T. L. R. 248, 0. A. 
Annotations: — Refd. Thorno v. Hoard, [1894] 1 Ch. 599. 

Mentd. Magnus r. Nalioual Bank of Scotland (1888), 57 
L. J. Ch. 902. 

961. — - - Tender of amount.] — 

The case of a mtgee. is different, he being at liberty 
to hold possession ; & not becoming strictly 

a trustee till the money is tendered to him 
(Lord Eldon, C.). — Cholmondbley (Marquis) v, 
Clinton (Lord) (1821), 2 Jac. & W. 189, n. ; 4 
Bli. 1 ; 37 E. R. 598. 

Annotations : — Consd. Loith v, Irvine (1833), 1 My. & K. 277 ; 
Robertson v. Norris (1858), 1 OltT. 421. Apia. Magnus v. 
Q\ioonRland National Bank (1887), 36 Ch. D. 25. Refd. 
Dillon Parker (1 822), Jac. 505 ; Pearce v. Morris (1869), 
5 Ch. App. 227 ; Warner v. Jacob (1882), 20 Ch. 1). 220 ; 
Charles v. Jones (1887), 35 W. R. 645 ; Soar v. Ashwoll, 
[189.31 2 Q. B. 390 ; Turner v. Walsh, [1909] 2 K. B. 484. 
Mentd. Outhbort v. Creasy (1823), 4 Bll. 125 ; Bennett u. 
Colley (1832), 5 Sim. 181 ; Ashton v. Milne (1833), 6 Sim. 
369 ; Doe d. Pllkington r. Spratt (1833), 5 B. & Ad. 731 ; 
Parrott v. Palmer (1831), 3 My. & K. 632 ; Grenfell v. 
Glrdlestono (1837). 2 Y. & C. Ex. 662 ; Bent v. Young 
(1838), 2 Jur. 202 ; Sturgis v. Champneys (1839), 5 
My. & Cr. 97; Davies v. Quartorman (1840), 4 Y. & 
O, Kx. 237 ; Anderson v. Wallis (1842), 12 L. J. Ch. 291 ; 
Boidell V. Golightly (1842), 12 L. J. Ch. 187 ; Griffiths e. 
Griffiths (1843), 2 Haro, 587 ; Sayer v. Wagstall (1843), 
2 Y. C. Ch. Cas. 230 ; Farr v. Sherifle, Dykes v. Farr 
(1845), 4 Hare, 512 ; Fulham v. M'Carthy (1848)vl H. L. 
Cas. 703 : Christ’s Hospital v. Grainger (1849), 1 H. & Tw. 
533 ; Baboo Kasi Persad Naraln v. Mussumat Kawalbasl 
Kooer (1851), 5 Moo. Ind. App, 146 ; A.-G. v. Murdock 


IJ^^^^^Sorenson (1885), 9 O. R. 

*• Mortgagee wUh power of sale.] 
—A mtgee. with power of sale is a 


trustee, & cannot, without the express 
consent of his cestui gue trust, purchase 
an estate of which he Is the mtgee. — 
Re White, Ex p. Goaas (1806), 1 


Q. S. C. R. 149.— AUS. 

a. Assignee of mortgage .] — Toronto 
Synod v. De BLAQUifeUE, Cass. Dig. 
2nd od. 637.— CAN. 
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Sect 14 . — Conairuciive and implied trusts : Siib-sect 
3, F., G., H., J., Jg., L. (fc M,] 

(1852), 1 De G, M. & G. 86 ; Stone v. Godfrey (1854), 5 
De G. M. & G. 76 ; Oottroll v. Hughes (1855), 3 C. L. R. 
496 : Penny v. AUen (1857), 7 De G. M. ^ G. 409 ; Hornby 
V. Toxtoth Park Burial Board G862), 31 Beav. 52; 
Marshall v. Smith (1866), 5 Glff. 37 ; Ite Holmes, Re 
Eleotrlo Power Co. (1877), 25 W. 11. 603 ; Farrar u. 
Farrars (1888). 40 Ch. D. 395 ; Bolton v. Salmon, [1891] 

2 Ch. 48. 

962. First mortgagee with 

notice of second mortgage.] — Where there are first 
& second mtgees., & the first mtgoe. has notice of 
the second, when he is paid off he becomes a trustee 
of the legal estate for him (Jessel, M.R.). — 
Teevan V. Smith (1882), 20 Ch. D. 724; 61 
L. J. Ch. 021 ; 47 L. T. 208 ; 30 W. Jl. 710, C. A. 
Annotations :~'BLelSL. Klnnalrd r. Trollope (1888), 39 Ch. D. 

630 ; Corbett v. National ITovldent Institution (1900), 
17 T. L. K. 6 • Rice v. Nookes, [1900] 1 Ch. 213. Mentd. 
Aldersoii v. Elgey (1884), 26 Ch . D. 567 ; Biggs v. 
Iloddlnott, Hoddlnottu. Biggs, [1898] 2 Ch. 307 ; Bradley 
V. Carrltt. [1903] A. 0. 263 ; Morgan v. Jofitreys, [1910] 

1 Ch. 620. 

963. Lands not reconveyed.] — 

London & County Banking Co. v, Goddard, 
No. 953, ante, 

-.'\~-See Mortgage, Vol. XXXV., 
p. 000, Nos. 3440-3443. 

964. Mortgage by deposit of title 

deeds.] — Re Shaw, Ex p. Whitbread (1812), 1 
Bose, 299 ; 19 Ves. 209 ; 34 E. R. 496, L. C. 

966. Surplus proceeds.] — London 

& County Banking Co. v. Goddard, No. 953, 
ante, 

— .] — See Mortgage, Vol. XXXV., 

pp. 513, 614, 093, 694, Nos. 2434-2440, 4309-4371. 

Shares of company.] — See Companies, 

Vol. IX., p. 415, No. 2075. 

,] — See, also, Mortgage, Vol. XXXV., 

pp. 401, 408, 502, 503, 042-655, Nos. 1425, 1425a, 
1481-1483, 2331-2336, 3730-3888. 

For purpose of limitation of actions.] — 

See Limitation op Actions, Vol. XXXII., pp. 
481, 482, Nos. 1448-1454. 

G, Parent or Guardian and Infant 

Parent entering Into possession of infant’s 
property.]— Infants, Vol. XXVIII., pp. 192, 
193, Nos. 499-512. 

Guardian of Infant.] — See Infants, Vol. XVIII., 
p. 282, Nos. 1330-1336. 

H, Partners, 

966. Fiduciary relationship — Surviving partner 
& representatives of deceased partner.] — There is 
no fiduciary relation between a surviving partner 
& the representatives of his deceased partner ; 
there are legal obligations between them equally 
binding on both. — Knox v, Gy"e (1872), Ju R. 6 
JI. L. 666 ; 42 L. .T. Ch. 234, H. L. 

Annotations : — Apld. Taylor v. Taylor (1873), 28 L. T. 189 ; 
Henry v. Hammond (1913), 108 L. T. 729, Reid. Charley 
V. .Tones (1887), 35 Ch. D. 544 ; Plddocke v. Bui't (1893), 
63 L. J. Ch. 246 ; Gordon v. Holland, Holland v. (Gordon 
(1913), 82 L. J. P. C. 81 ; Bank of Scotland v. Macleod, 
[1914] A. C. 311 ; Stevenson v. Akt. FUr Carton Nagen- 
Indubtrlc, 11918] A. C. 239 ; Rodriguez v, Speyer, [1919] 
A. 69 ; Gopala Chetty v. Vljayaraghavachariar, [1922] 


1 A. 0. 488. Mentd. Parker v, Lewis (1873), 21 W. R. 
928 ; Edwards v. Warden (1874), 9 Ch. App. 496 : Noyes 
V. Crawley (1878), 10 Ch. D. 31 ; Barton, v. North Stafford- 
shire Ry. (1888), 38 Ch. D. 458 ; Re Sharpe, Re Bennett, 
Masonic & General Life Assco. v. Sharpe, [1892] 1 Ch. 164 ; 
Betjeman v. Betjeman, [1895] 2 Oh. 474 ; The Pongola 
(1895), 73 L. T. 612 ; How t). Winterton. [1896] 2 Ch. 626 ; 
jSMend V. Young, [1897] 2 Ch. 421 ; Bull! Coal Mining 
Co. V, Osborne, [1899] A. C. 351 ; Stamp Duties Comi*s. v. 
Salting, [1907 ] A. C. 449 ; Moy^pa Chetty v. Supramanian 
Chetty, [1916] 1 A. C. 603 ; Jay v. Jay, [1924] 1 K. B. 
826. 

967. ,] — The right of a surviving 

partner to the partnership assets is absolute. 
There is no fiduciary relation between him & the 
representatives of his deceased partner. — Taylor 
V. Taylor (1873), 28 L. T, 189. 

Annotation ; — Refd. Stamp Duties Comrs. v. Salting, [1907] 
A. C. 449. 

.] — See Partnership, Vol. XXXVI., 
p. 600, Nos. 1659-1070. 

.] — See Partnership, Vol. XXXVI., pp. 
818, 420, Nos. 12, 899, 900. 

Relations of partners inter se.] — See, generally. 
Partnership, Vol. XXXVI., pp. 419-497. 

/. Principal a^id Agent 

Relations between principal & agent generally.] — 
See Agency, Vol. I., pp. 424 et seq. 

Fiduciary character of agency.] — See Agency, 
Vol. I., p. 208, Nos. 7-11. 

Agent purchasing land for himself.] — See 

Agency, Vol. 1., pp. 458-460, Nos. 1404-1409. 

Confidential agents for purposes of limitation 

of actions.] — ySee Iamitatton of Actions, Vol. 
XXXII., pp. 603, 604, Nos. 1643-1649. 

J. Solicitor and Client, 

See Solicitors, Vol. XLII., pp. 117-124. 
Solicitor of company.] — See Companies, Vol. IX., 
pp. 647, 548, Nos. 3613-3023. 

Fiduciary position for purpose of limitation of 
action.] — See Limitation of Actions, Vol. 
XXXII., pp. 505, 506, Nos. 1650-1662. 

K, Trustee in Bankruptcy, 

See Bankruptcy, Vol. IV., pp. 214-229, Nos. 
1999-2160. 

L, Vendor and Purchaser, 

Sale of land.] — See Sale of I^and, Vol. XL., pp. 
178-182, Nos. 1472-1614. 

Death of vendor.] — See Sale op Land, 

Vol. XL., pp. 209, 210, Nos. 1751-1759. 

Vesting order for purpose of conveyance.] — 

See Sale of Land, Vol. XL., p. 288, Nos. 2484- 
2487. 

Transfer of shares.] — Sec, generally. Companies, 
Vol. IX., pp. 350-368, 

Sale of goods.] — See, generally, Sale of Goods, 
Vol. XXXIX., pp. 349 el seq. 

M, Other Cases. 

968, Corporation.] — General right of corpus., 
of whatever nature, at law to alienate their lands, 
held in fee, subject as to Ecclesiastical Corpus* 
to the restraining statutes ; & no instance of a 
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966 i. Fiduciary relationship — Sur- 
viving partner d* representatives of 
deceased partner.] — A bill was fllod by 
a surviving partner against the repre- 
sentatives of the deceased partner, 
praying an account of certain partner- 
ship dealings to which a demurrer for 
want of equity was allowed. Leave 
was given to amend with a view of 
shoeing that certain land held by the 
deceased partner, which had descended 
to his heir-at-law, had been purchased 


with partnership assets, & that there- 
fore there was a resulting trust In 
favour of pitf. — M cFadokn v, SrawART 
(1863), U Gr. 272.— CAN. 

966 li. .] — Re Mottnt David 

Gold Mining Co. (1898), 19 N. S. W. 
Eq. 95.— AUS. 

PART I. SECT. 14, SUB-SECT. 3.— L. 

b. General rule.] — The vendor may 
be a trustee for othora of the money 
payable by the purchaser, but hla 
beneficiaries have no rights but those 


given by the contract & if, in carrying 
out the sale, the purchaser Incurs a 
loss for which the vendor is liable, it 
may be deducted from the purchase- 
money. — Beatty v. Best & Ash, 
Beatty v. Calvert & Ash (Ont.) 
(1921), 61 S, C. R. 576 ; 58 D. L. R. 
552.— CAN. 

PART I. SECT. 14, SUB-SECT. 8.— M. 

0 . Conveyance of land to rectify error 
— Party interested — l.'ru8iee for others,] 
— Grace v. MacDermott (1867), 13 
Gr. 247.— CAN. 
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trust attached upon the ground of misapplication, 
as not to co^orato purposes, except the case of 
corpus., holding to charitable uses. — Colchester 
OOBPN. V. Lowten (1813), 1 Vos. & B. 226 ; 35 
E. B. 89, L. C. 

Ar^tatione Refd. A.-G. v. Wilson (1840), Or. & Ph. 1. 
Hentd. Glifton Dartmouth Hardness Corpn. v. Holds- 
worth 01844), 13 L. J. Ch. 178 ; Luike v. South Kensington 
Hotel Co. (1879), 27 W. R. 514 ; Davis v. Leicester Oorpn., 
[1894] 2 Ch. 208. 

969. Consignee — Consignments from abroad to 
answer annuity — Notice by consignee to annuitant 
— Payments made in respect of annuity.] — 

(1) Where consignments have been made from 
abroad to answer an annuity which the owner of the 
property consigned is liable to pay, & the consignee 
in this country gives notice of the arrangement to 
the annuitant, & makes payments in pursuance of 
it, the consignee is not afterwards at liberty 
to discontinue such payments, so long as lie has 
any proceeds of the consignment in his liands. 

The circumstances of such a transaction consti- 
tute an implied trust, which the ct. will enforce 
against the consignee, for the benefit of the 
annuitant. 

(2) As to this being an express trust, by which 
I understand a trust created, not by facts & circum- 
stances, but by express words, there is no such 
trust here ; the ct. is left to raise it by implication 
of law from the dealing & conduct of the parties 
(Lord Brougham, C.). — Fitzgerald v. 8tewart 
(1831), 2 Russ. & M. 467 ; 39 E. B. 407, L. O. 
Anmtatiojis : — Gfencrallu, Mentd. Burn v. Carvalho (18.39), 
4 My. & Cr. 690 ; Klrwan v. Daniel (1847), 5 Hare, 493 ; 
Rodick V. Gandell (1862), 1 De G. M. & G. 763. 

970. Person placed in charge of relative — En- 
titled to annuity — Annuity received by person in 
charge,] — A. placed his son, who was much 
addicted to intemperance, under the care of B., 
a relation by maiTiage, &, at liis death, left his son 
an annuity of £500. The son resided with B. for 
several years after his father’s death, & until a 
few months before his own death. B. always 
accompanied him when he went bo receive liis 
annuity from his father’s exors., & he, as soon as he 
had received it, handed it over to B. to keep for 
him ; & B., from time to time, gave him small 

& paid his bills : —Held : B. was account- 
able, in a ct. of equity, for what he had received 
from the son. — T erry v. Wacher (1846), 16 Sim. 
447 ; 00 E. R. 692. 

^71. Annuitant — Exercise of power of sale.] — 

Where the sale of property takes place under a 
power contained in on annuity deed, the annuitant 
IS a trustee for the purpose of the sale, & neither ho 
nor his attorney or agent is qualided to become the 
purchaser. 

An annmtant with a power of sale sold property 
charged with the annuity, by auction. An objec- 
tiori to the title was afterwards taken, & the 
contract abandoned. The solr. for the vendor 
afterwai'ds took an assignment to a trustee, for 
himself, from the personal representative of the 
f^antor, who did not employ any other solr., at 
^hc price which it brought at the auction, but 
^^^hout communicating the circumstances as to 
i^ho title ; — Held : such a purchase could not be 
^ Bloye’s Trust (1849), 1 Mac. & 
o. 488 ; 2 U. & Tw. 140 ; 15 I.. T. O. 8. 617 ; 
i4 Jur. 49 ; 47 R. R. 1630 ; suh nom. He Rloye’s 
UWST, Ex p. LEms, 19 L. J. Ch. 89, L. 0. ; affd. 

Lewis v. Hillman (1862), 3 H. L. Cas. 

hU/, 

.;^APld. buddy’s Trustee v. Peard (1886), 33 
c-ti. D. 600. Coniid. Bath v. Standard Laud Co., [1911] 


1 Ch. 618. ReH. De Preeda r. De Mancha (1881), 19 
Ch. D. 461 *, He Postleth watte, Postlethwoite v. Rickman 
(1888). ,59 L. T. 68. Mentd. Iff Hodge’s Settlmt. (1857), 
3 K. & J. 213 : He Barber’s Trusts (1863), 2 New Ren. 
571: Guest v. Smythe (1870), 6 Oh. App. 653, n. ; He 
Bird’s Trusts (1876), 3 Ch. D. 214 ; McPherson «. Watt 
(1877), 3 App. Cas. 254 ; He Parker’s WIU (1888), 39 Ch. D. 
.303 ; Nutt V. Easton (1899), 68 L. J. Ch. 367 ; He HofEe’s 
Estate Act, 1885 (1900), 82 L. T. 556 ; Hodson v. Deans, 
[1903] 2 Oh. 647. 

972. Church organist & local board — Construc- 
tion of local Act.] — By a local Act comrs. were 
appointed as trustees to carry out the purposes 
of the Act. By sect. 91 it was directed that, alter 
paying the expenses of obtaining the Act, the 
remainder of the money in the hands of the 
trustees “ shall be applied at the discretion of the 
trustees ** in payment of various things, amongst 
others, “ in paying the salai’y of the organist of B. 
church, & in reducing, paying oil & discharging the 
several principal sums of money & interest ” 
borrowed on mtge. by virtue of the Act. By a 
provisional order of the General Board of Health, 
confirmed by 13 & 14 Viet. c. 108, the x:>owers & 
duties of the trustees were vested in the Local 
Board of Health for B. In an action on the case 
by the organist of B. church against the Local 
Board of Health, for a breach of duty in not paying 
his salary, alleging that they had sufficient funds 
for the purpose, it appeared at the trial that the 
Board had funds applicable to the payment of the 
salary, though the mtge. debt not yet paid exceeded 
the cash balance in hand : — Held : the Board & 
the organist stood in the relation of trustee & 
cestui que trust ; & in the absence of a specific appro- 
Iiriation of a part of the fund to the pltf., no 
action at law lay : the remedy being in equity. — 
Edwards v. Lowndes (1852), 1 E. & B. 81 ; 22 
L. J. Q. B. 104 ; 20 I.. T. O. S. 154 ; 17 J. P. 213 ; 
17 Jur. 412 ; 118 E. R. 367. 

Annotations : — Refd. Saufiom V. St. Leonard Shoreditch 
Vostrv (1869), L. 11. 4 (\ P. 0.51. Mentd. He Bawlby & 
Worksop Turupiko Roads Trustees (1853), 20 L. T. O. S. 
252. 

973. Builder making estimate for repairs — On 
behalf of intending purchaser — Negotiations for 
purchase broken off— Builder purchasing for him- 
self,] — Pltf., who was in treaty forthc purchase of a 
house, drew up a plan of certain alterations which 
ho intended to make if the purchase was carried 
into effect, laid it before deft, in order to obtain 
an estim.ate from him of the probable cost of 
making the alterations. Pltf. had employed deft, 
in a similar manner on former occasions. Deft, 
went over the house, & gave to pltf. an estimate 
of the alterations. The agreement with pltf. 
having gone olT, deft., on the same day, & without 
the knowledge of pltf., bought the house for him- 
self : — Held : there was not created between pltf. 
& deft, the relation of trustee & cestui que trusty so 
as to entitle pltf. to the benefit of the purchase. — 
Shaw v. Davis (1860), 3 L. T. 135. 

974. Board entitled to levy rate — Deficiency made 
up from profits of company.] — Where a board are 
entitled to levy rates & duties, & if their income 
falls below a si^ecitied amount, to have the defici- 
ency made up out of the profits of a co., the board 
are sufficiently impressed with the character of 
trustees to enable the co. to maintain a suit for an 
account against them. Consequently, where such 
a suit has been instituted, the board will be re- 
strained, until the hearing of the cause, from 
prosecuting an action at law, commenced by them 
against the co. for arrears in respect of alleged 
deficiencies in past years. — Southampton Dock 
Co. v. Southampton Harbour & Pier Board 


deft, upon arrest 


to sheriff on arrest 
paid to sheriff by 
for debt is hold by 


tho sheriff as a statutory trustee. — 
MoKank V. O’Brtrv (1911), 40 

N. B. R. 392 ; 10 E. L. R. 19.— CAN. 


e. Stockbroker client.] — M‘ Mahon 
V. Fethbrstonhauoh, [18951 I T. R. 
83.— IR. 
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Sect, 14. — Conairuoiive and implied trusts : Suh-sect, 
8, Jf. Part IL Sect 1.] 

(1870), L. R, 11 Eq. 254 ; 40 L. J. Ch. 82 ; 23 L. T. 
698 ; 19 W. R. 201. 

975 . Agreement to postpone debt — Receipt oi 
dividend — Postponed creditor trustee of dividend.] — 

In order to induce plifs., bankers, to allow to W., 
one of their customers, an overdraft not exceeding 
£800, deft., who was himself a creditor of W. for 
£1,000 secured by promissory note, signed an agree- 
ment by which he undertook that the amount 
due to me shall not bo recoverable until the amount 
due to you on the overdraft shall have been paid.’* 
Pltfs. thereupon allowed W. the overdraft. W. 
executed a deed of assignment of all his property 
to trustees for the benefit of his creditoi*s, & pltfs. 
& defts. both sent in their claims, which were 
admitted to tlie full amount. The trustees having 
announced a first dividend of 3a. 4d. in the pound, 
pltfs. claimed under the agreement to be paid the 
amount of dividend otherwise due to deft. : — Held : 
pltfs. were entitled to the money under the agree- 
ment, which had the effect of making deft, a trustee 
for pltfs. of any money received by him out of 
W.’s estate, & pltfs. had not lost their rights under 
the agreement by having come in under the deed 
of assignment. — Berwick v. Matthews (1892), 
66 L. T. 664 ; 40 W. R. 527 ; 36 Sol. Jo. 463, 
D. 0. 

976 . Surety taking Indemnity from principal 
debtor.] — Testator gave guarantees to a bank to 
secure the overdraft of two partners, & to secure 
him against liabilitv on these guarantees, the wife 
of one of the partners gave him two equitable 
mtges. 

The partnership firm went into liquidation. 
Testator died & his affairs were administered by 
the ct., & the estate was found to bo insolvent. 
It was accordingly unable to make good the amount 
d\io imder the guarantees. 

The bank claimed to be entitled to the benefit 
of the equitable mtges. : —Held : there was no 
authority either in the cases or in principle that a 
surety who takes from the principal debtor a bond 
or indemnity at once becomes a trustee of that for 
the principal creditor, Ac the claim of the bank 
could not be maintained . — lie Walker, Sheffield 
Banking Co. v. Clayton, [1892J 1 Ch. 621 ; 61 
L. J. Ch. 234 ; 66 L. T, 316 ; 40 W. R. 327 ; 8 
T. L. R. 224 ; 36 Sol. Jo. 201. 


977 . Co-owners of property — One ooUeotlng 
rents of whole.] — There is no relationship of 
trust or agency m one co-owner of a property to- 
wards the other ; & where one collects the rents 
of the whole ho does so not in the capacity of agent 
but in that of owner. — Kennedy r. Db Trafford, 
[1897] A. 0. 180 ; 66 L. J. Ch. 413 ; 76 L. T. 427 ; 
46 W. R. 671, H. L. 

AnnotatiouR : — Refd. Field v. Debenture Oorpn. (1896), 12 

T. L. II. 469 ; Re Biss, Blast?. Bisa. [1903] 2 Ch. 40 ; Blrkln 

V. Smith, 119091 2 K. B. 112. Montd. Nutt v. Easton, 

11899] 1 Ch. 873 ; Griffith v. Owen, [1907] 1 Ch. 195 ; 

Flower v. Pritchard (1908), 53 Sol. Jo. 178. 

978 . Trade Union official — Money received on 
behalf of fellow workmen.] — M^Master v, Benson 
(1903), 47 Sol. Jo. 256. 

979 . Members of rating authority — Trustees for 
ratepayers.] — tramway co. appealed against a 
poor rate to middlesex quarter sessions. Home of 
the justices who were members of the ct. of quarter 
sessions were also members of the Middlesex county 
council, who were the owners of the tramways & 
had leased them to the tramway co. on the terms 
that the council were to receive {inU^ alia) 46 per 
cent, of the net revenue of the tramway co. : — 
Held : the justices who were members of the county 
council, being mere trustees for the ratepayers, 
were not disqualified from adjudicating by 
interest. — R. v, Middlesex J.!., Ex p. Hendon 
Union (1908), 72 J. P. 251 ; 6 U. G. R. 739 ; 2 
Konst. Rat. App. 764 ; sub norn. R. v. Middlesex 
JJ., Ex p. Hendon Union, R. v, Middlesex 
County Council (Middlesex JJ.), 52 Sol. Jo. 
468, 1). C. 

Auctioneers.] Auction, Vol. III., p. 28, 
Nos. 207-209. 

Obligation of bailee to account.] — Sec Bailment, 
Vol. III., pp. 105, 106, Nos. 809-313. 

Person In fiduciary capacity for purpose of 
Debtors* Acts.] — See Bankruptcy, Vol. V., pp. 
1026-1028, Nos. 8385-8400. 

Contract made by deceased person In fiduciary 
position.] — See Executors, Vol. XXIV., pp. 
628, 629, Nos. 6661-6664. 

Persons in fiduciary position for purpose of limita- 
tion of actions.] — See Limitation of Actions, 
Vol. XXXII., pp. 493, 494, 602-606, Nos. 1647- 
1653, 1632-1662. 

Master & servant In respect of patent.] — Sec 
Patents, Vol. XXXVI., pp. 638, 639, Nos. 40-60. 

Guardians receiving annuity of pauper lunatic .]- 
See Poor Law, Vol. XXXVII., p. 231, No. 228. 
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Sect. 1.— IN GENERAL. 


980 . Interest must be vested.] — No person can 
be a trustee in law unless he has a vested interest 
in the thing given. — Owen v, Owen (1738), 1 Atk. 
494 ; West temp. Hard. 593 ; 26 E. R. 313, L. C. 
Armotations : — Mentd. Lake v. Cook (1753), 3 Kenr, 54; 
Knkrht r. Gould (1833), 2 My. & K. 295 ; Barber v. Barber 
(1838), 3My. &Cr. 088. 


981. Whether trustee & beneficiary may be same 
person.] — ^A man cannot be a trustee for himself 
(Lord Mansfield). — Goodrioht v. Wells (1781), 
2 Doug. K. B. 771 ; 99 E. R. 491. 

ArtTvotaMotiR .* — Folld. Selby v. Alston (1797), 3 Vos. 339. 
Apld. Conolly v. Conolly (1867), 15 W. R. 944. Refd. 
PniUps t). Brydgos (1796), 3 Ves. 120. 


982. Legal & equitable estate commen- 

surate.] — I doubt whether a man, having the legal 
estate himself, could bo a trustee of the equitable 
interest for his own right heir (Lord Lough- 
borough, C.). — Haberoham V, Vincent (1793), 
as reported in 2 Ves. 204 ; 30 E. R. 696. 
Annoiationa : — Mentd. Buokeridge v. Ingram (1795), 2 Ves. 
652 ; Crawford v. Coutts (1799-1806), 2 Bll. 656 ; Rose 
V, Cunynghaine (1806), 12 Ves. 29 ; Swift v. Nash (1837), 
1 Jur. 657 ; Stubbs v. Sargon (1838), 3 My. & Cr. 007 ; 
Morriee v. Morrico (1843), 2 Notes of Cases, 199 ; Crokor 
1 ?. Hertford (1844), 4 Moo. P. O. C. 339 ; Briggs v. Penny 
(1849), 3 Do G. & Sm. 525 ; Hicks v. SalllTt (1863), 23 
L. J. Cb. 571 ; Straubenzoo v. Monck (1862), 8 Jur. N. S. 
1169 ; Sing v. LesUo (1864), 4 New Rep. 17 ; Foundling 
Hospital (lovernors & Grdiis. v. Crane, [1911] 2 K. B. 367 ; 
Warlck r. Wariok (1918), 34 T. L. R. 475. 


PART II. SECT. 1, 

981 1. Whether trustee & beneficiary 
may be same person.}— A cestui que 
trust is not disqualified from being 
appointed a trustee, though it is 


generally objectionable ; & whore 

such an appointment was asked, 
notice of the application was ordered 
to bo given to the persons Interested 
under the will . — Re Smith's Trustees 


(1869), N. B. Dig. 647.— CAN. 

981 ii. .1 — There is no provision 

in Trusts Act, 1882, that a cestui que 
trust shall not be appointed a trustee. 
He is not as such incapacitated from 
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9g8, .] — ^Another position was main- 

tained, in a latitude that would create infinite 
confusion : that where there is in the same person 
a legal & equitable interest the former absorbs the 
latter, I admit, that where he has the same 
interest in both, he ceases to have the equitable 
estate, & has the legal estate. . . . But it must be 
understood always with this restriction : that it 
holds only where the legal & equitable estates 
are co-extensive & commensurate (Auden, M.R.). 
— Bbydgbs V. Brydoes, Philips v. Brydges 
(1796), 3 Ves. 120 ; 30 E. R. 926. 

Annotations: — Consd. Selby v. Alston (1797), 3 Ves. 339. 
Apld. Conolly v. Conolly (1867), 16 W. it. 944. Reid. 
Wykham v. Wykham (1811), 18 ves. 395 ; Cholmondeloy 
V. CJlinton (1820), 2 Jac. & W. 1 ; Rc Douglas, Wood v. ■ 
Douglas (1884), 28 Ch. D. 327. I 

984. .J — Where the equitable & legal 

estates, equal & co-extensive, unite in the same 
person, the former merges : therefore, where the 
former descends ex parte palerna^ the latter ex 
parte Tnaterna, upon their union the paternal heir 
has no equity. 

In Brydges v. Brydges, Philips v. Bryd^ca, No. 
983, ante, I stated as a univeraal proposition, that 
wherever the legal & equitable estates uniting in 
the same person are co-extensive & commensurate, 
the latter is absorbed in the former (Auden, 
M.R.).— 8blby V. Alston (1797), 3 Ves. 339; 
30 E. R. 1042. 

Annotations: — Consd. Re Douglas, Wood v, Douglas (1884), 
28 Ch. D. 327. Folld. Re Selous, Thomson v. Selous, 11901 
1 Ch. 921. Befd. Fung Ping Shan v, Tong Shun, [1918, 
A. C. 403. 

985. .] — Testator, who died in 1853, 

devised as his own an estate which had devolved 
on his late wife in fee as heiress-at-law of her 
mother. The devise was to trustees in fee, on 
trust to pay the rents to testator’s only son A to 
hw two daughters in equal shares, & to the sur- 
vivors or survivor of them, with remainder on 
trust for the children of the son &/ the daughters 
respectively in fee, with an ultimate remainder 
unto & to the use of testator’s own right heirs. 
The son & both the daughters survived testator, 
but they all died without issue. I’lie son survived 
the daughters, & died intestate. He was the heir- 
at-law of his father, & also of his mother. Testator 
had also devised real estate of his own to the son, 
who elected to confirm the will : — Held : the 
equitable estate, wliich the son took under the 
will & by virtue of his election, merged in the 
legal estate which descended to him from his 
mother, & the descent was regulated by the legal 
estate, &, consequently, on his death intestate & 
without issue, the property descended to the heir 
of his maternal gran&iother, who was the last 
purchaser of the legal estate, & not to his own heir. 
— Be Douglas, Wood v. Douglas (1884), 28 
Oh. D. 327 ; 64 L. J. Ch. 421 ; 33 W. R. 390 ; sub 
nom. Be Douglas, Douglas v. Wood, 52 D. T. 
131. 

Annotaiion : — Refd. Fung Ping Sliau r, Tang Shun, [1918] 

A. 0. 403. 

986. Two or more absolute owners.] — 

The rule that one person cannot be trustee for 
himself, Selby v. Alston, No. 984, ante, applies 
also to a case of two or more absolute ownci’s. — 
Be Selous, Thomson v, Selous, [1901] 1 Ch. 921 ; 
70 L. J. Ch. 402 ; 84 L. T. 318 ; 49 W. R. 440 : 
46 Sol. Jo. 380. 

Armotaiion: — ^ReM. Fung Ping Sban v. Tong Shun, [1918] 
A, 0. 403. 


987. Legal & equitable estate not com- 

mensurate.] — It has been said, that it is impossible 
for a man to be a trustee for himself ; but that w 
not the point here, for as the legal estate &d use is 
wholly m C. by virtue of the first part of the 
devise, the remainder cannot be in him, for that 
is part of the estate he had before, & unless testator 
had given C. the remainder of the trust, it would 
have resulted to his heirs-at-law ; he has therefore 
given him an interest distinct from either the legal 
estate or the use, which is the remainder of the 
trust (Lord Hardwicke). — Robinson v. Cuming 
(1739), 1 Atk. 473 ; West ie7tip Hard. 635 ; 26 
E. R. 302, L. C. ; inevious proceedings, sub nom, 
Robinson v, Comyns (1736), Oas. icynp, Talb. 164, 


L. C. 

Annotations: — Apld. Brydges v. Brydges (1790), 3 Vos. 120. 
Retd. Walker v. Inge (1767), Rom. 95. 

ggg, .] — (1) To make a retiring 

trustee liable for a breach of trust committed by 
his successor, it must bo proved that the very 
breach of trust which was in fact committed was 
not merely the outcome of or rendered easy by the 
retii*ement & new appointment, but was contem- 
plated by the former trustee when the retirement 
& appointment took place. 

(2) They ought to have avoided the appoint- 
ment of Miss Head if possible, not merely because 
she was a beneficiary, but because she was known 
to be under the influence of her mother . . . but I 
cannot hold Miss Head to have been an incompe- 
tent trustee when linked with another whose pro- 
fessional position was of itself a security that the 
trust funds would be properly administered 
(Kekewicii, J.). — Head i\ (Jould, [1898] 2 Ch. 
250 ; 67 L. J. Ch. 480 ; 78 L. T. 739 ; 46 W. K. 
697 ; 14 T. L. R. 444 ; 42 Sol. Jo. 563. 

9 g 9 , Effect on conversion,] — Testator bv 

his will appointed his wife & daughter tioistees & 
extrices. gave liis real personal estate to his 
trustees upon trust to sell the real estate as & 
when they thought proi)er, & to pay the net income 
of his real & personal estate to his wife for her life, 
&, after her death ho gave his real & personal 
estate & the proceeds of sale of such of Ills real 
estate as should have been sold to his daughter 
absolutely. The daughter survived testator, but 
predeceased the widow, A at her death no part of 
the real estate had been sold. On the death of the 
widow : — Held : the will did not create an impera- 
tive trust for sale, but gave to the trustees a dis- 
cretionary power of sale, & inasmuch as they had 
not exercised that power, the rea-l estate was not 
converted & passed to the heir-at-law of the 
daughter.— N ewbould, CARTEii v. Newbould 
( 1913), no L. T. 0, C. A. 

Annotation : — Mentd. Grosham Life Asscc. Soc. v. Crowthor 
(1914), 111 L. T. 887. 

990. Trustee distinguished from executor.] — 

The case of trustees who take a transfer of shares 
in theii* names differs in principle from that of 
oxors., who merely intimate their title as exore. 
to a CO., in order to claim A exercise the rights 
which belong to them as tlic legal representatives 
of their testator. . . . Trustees have not, in any 

E roper sense of the word, a representative character, 
ut exors. have (Lord Selborne).— City of 
Glasgow Bank, Buchan’s Case (1879), 4 App, 
I Cas. 649. 

I Annotations :~Kentd, Re Chosl^o Banking Co.. Buff's 
Exors.’ Cas6 (1886), 32 Ch. D. 801 ; Barton v. L. & 
N. W. Ky. (1889), 24 Q. B. D. 77. 


being trustee for himself & others, but 
as a general rule he Is not altogether 
a fit person lor the office In conse- 
quence of the probability of a oonfiiot 
between bis interest & bis duty. — 


Ashtdbai V . Abdulla (1906), I. L. R. 
31 Bom. 271.— IND. 

1. Whether trustee creaior of trust 
may be same person .] — There is nothing 
anomalous, nor is there any Inoom- 


patiblUty, in the creator of a trust 
being a trustee thereof & seeing to the 
due exeention of the trust. — Re 
Helliwkll’s Trusts (1874), 21 Gr. 
346.— CAN. 
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Trusts and Trustees. 


Sect. 1. — Ingeneral. Sect. 2 : Sub-sect. A.&B.; 
sub-sect, A, 1 

Trustees under Settled Land Acts.]— Settus- 
M^8, Vol. XL., pp. 777, 778, Nos. 3080-3094. 

charities.] — See Ciiaiiities, Vol. 
VIII., pp. 369 et seq. 

Trustees of friendly society.] — See Friendly 
Societies, Vol. XXV., p. 802, Nos. 94-102. 
rr Of chapel.] — See Ecclesiastical Law, 

Vol. XIX., pp. 643-644, Nos. 4036-4040. 


Sect. 2.— APPOINTMENT OF TRUSTEES. 

Sub-sect. 1. — Original Trustees. 

A, Who may be Appointed, 

991. Alien.]— lie Hill’s Trusts, [1874] W. N. 
228. 

.] — Sce^ noWf British Nationality & Status 
of Aliens Act, 1914 (c. 17), s. 17. 

992. Allen enemy.] — Re Sichel’s SETrLEMENTS, 
SICHEL V. SiCHEL, No. 1005, post. 

Beneficiary.]— Nos. 981-989, ante. 
Corporation.]— >SVe Charities, Vol. VIII., pp. 
^9, 370, Nos. 1746-1759 ; Corporations, Vol. 
XIII., pp. 354, 370, Nos. 920, 1022. 

993. Infant.] — An infant may be a trustee. — 
Jevon V, Bush (1685), 1 Vern. 342 ; 23 E. Jt, 508, 
L. C. 

AT^^tion: — Mentd. Goodright d. Iloole v. Sales (17G7), 2 

Wlis« oZo* 

994. ,J — Cujus est dare^ ejus est disponere^ 

& on infant is to be bound by it as well as one of 
fim age, & may bo a trustee {per Cur.). — Scot v, 
Haughton & Fuller (1706), 2 Vern. 500 ; 23 
E. R. 963. 

— •] — nowi Law of Property Act, 1925 
(c. 20), ss, 19, 20 ; Administration of Estates Act, 

1925 (c. 23), 8, 42. 

woman.] — See Law of Property Act, 

1926 (c. 20), s. 170. 

995. Officer of corporation — Corporation not 
party to trust.] — A trust may be so constituted in 
individuals, in their individual capacity, although 
they may also fill the principal public offices of a 
corpn., & such a trust may be in them quasi 
trustees for fulfilling the duties, & may vest in them 
the powers, & subject them to the duties of such 
trustees in their capacity of public officers of the 
corpn., without making the corpn. of which they 
are the head in another capacity a party to that 
trust, & without involving the funds of the corpn,, 
or the funds which the individuals administer, not 


in the capacity of trustees under the particular 
limited & restricted trust. 

A trust may be constituted in the persons of A., 

B. & 0. in their individual capacities, or of A., B. & 

C. magistrates & town council of a burgh, that 
trust may be in them quasi trustees for the 
purpose of fulfilling the obligations imposed upon 
them in executing that trust, & may vest them with 
the powers of such trustees, & subject them to 
the duties of such trustees, in their capacity of A., 
B. & 0. magistrates & town council, without 
making the corpn., of which they are the head 
in another capacity & without making the city, 
whose affairs they administer as the magistrates 
of that city, a party to that trust ; & consequently 
without involving the funds of that city, or the 
funds which those parties administer, not in the 
capacity of tiustees under this particular trust, but 
in their other capacity of governors, adminis- 
tering the funds as magistrates of that corporate 
town. The two things may be kept separate ; the 
two capacities may be severed ; & they may be 
trustees, not as representing the town generally, 
not as dealing with the town’s funds generally, 
but trustees, under that particular limited & re- 
stricted trust, with which the town has no concern 
(Lord Brougham). — Brunton v. Forrest, Edin- 
burgh City Ministers v, Edinburgh Lord 
Provost (1849), 14 L. T. O. 8. 121, II. L. 

Appointment of new trustees.] — See 8ub-sect. 2, 
post. 

B, Who may Appoint, 

See Trustee Act, 1925 (c. 19), s. 30. 

996. Inherent Jurisdiction of court — Appoint- 
ment by testator of holder of office — Office abolished 
by statute.] — Testator, who gave a legacy for 
charitable purposes to bo executed in a foreign 
country, named as one of the trustees of the charity 
an officer created by Act of Parliament, describing 
liirn by his office, & not by his name. The Act 
of Parliament, having been repealed, & the office 
abolished, the ct. referred it to the master to 
approve of a proper person to be a trustee in his 
stead. — A.-G. v, Stephens (1834), 3 My. & K. 347 ; 
40 E. B. 132. 

Annotation : — Consd- Lyons Corpn. v. East India Co. (1836), 

1 Moo. r. C. C. 175. 

997. No trustee appointed.] — The ct. has 

inherent jurisdiction in a cause to appoint trustees 
of a will in a case where no trustees were originally 
appointed by testator.-- Dodkin v. Brunt (1868), 
L. B. 6 Eq. 580. 


PART II. SECT. 2, SUB-SECT. 1.— A. 

g. Guardian of infant — Trustee of 
infant'a share of insurance money .] — ■ 
The mother of an infant to whom 
Insurance moneys were payable, havlnff 
been appointed guardian & having 
given security, was appointed trustee 
under P. S. O. 1887, o. 136, s. 11. — 
ScoTT^e. Scott (1890), 20 O. 11. 313. 

h* — — Guardian <£• infant 

resident abroad — Necessity for security.] 
--A foreigner was appointed trustee 
for Infants under 47 Vlot. c. 20 (O.), to 
receive Insurance moneys, without 
being required to give security in this 
I rovince, on its being shown that ho 
had given seciuity upon his appoint- 
ment as guardian, to the sati^actlon 
of a ct. in the state whore he & the 
infjmts resided. — lie Andrews (1885), 
ll^P. K. 199.— CAN. 

infant entitled to share in certain 
instance moneys lived with her 
1 la a forelgm state, & the mother 
had there boon appointed guardian 
of the infant, & had given security to 


the satisfaction of the ct. : — Held : 
the security given by petitioner in the 
foreign ct. would not attach to her 
appointment as trustee under K. S. O. 
1887, c. 136,8. 12; &tho ct. declined 
to appoint her unless she furnished 
the necessary security hero. — lie Slos- 
SON (1893), 15 P. K. 156.— CAN. 

l. .] — A tutrix 

of Infants duly appointed in the Pro- 
vince of Quebec Is not entitled qua 
tutrix to moneys of the Infants paid 
into ct. under 60 Viet. c. 36, s. 157 
(O.) ; but she may, under sect. 155 (2), 
be appointed a trustee of the fund & 
receive it upon giving proper security. 
—Re Berryman (1897), 17 P. R. 573. 
—CAN. 

m. Certificate of 

foreign court admitted in support of 
application.] — Re Daniel (1894), 16 
P. R. 304.— CAN. 

n. Necessity for security.] 

— An order having been made under 
47 Vlot. o. 20, B. 12 (O.), for the 
appointment of a trusts to receive 
insurance moneys, to which infants 
were entitled : — Held : It would be 


contrary to the uniform practice of 
tho ct. to appoint any one as the 
custodian of infants* money, whether 
as trustee or gruordlan, without 
requiring security for the proper 
discharge of his duties. — Re Thin 
(1884), 10 P. R. 490.— CAN. 

o. Undertaking to apply 

money for maintenance benefit of 
infant.}-— Two Infants were entitled to 
a sum of S500, their deceased father’s 
share of the moneys arising from an 
insurance on the life of their grand- 
father ; &, upon their mother’s 

application, she was appointed by the 
High Ct. Div. trustee of this sum. & 
It was ordered that the whole of It 
should be paid to her, on her under- 
taking to apply it for their maintenanoe 
& benefit. — Re Havby (1013), 29 
O. L. R. 336 : 5 O. W. N. 51.— CAN. 

PART II. SECT. 2. SUB-SECT. 1.— B. 

p. Power of court — Appointment of 
trustee to maJee good Hue.] — Wymers 
e. Hilton (^1908), 43 N. 8. R. 161 ; 
6 E. L. R. 326.— CAN. 
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998. .] — (1) Where all the trustees of 

real estate named in a will have predeceased 
testator new trustees may be appointed if the heir 
of testator is before the ct. 

(2) The ct. may appoint trustees under Trustee 
Act, 1860 (c. 60), where there never have been any 
trustees. — Re Smirthwaite’s Trusts (1871), L. R. 
11 Eq. 251 ; 40 L. J. Oh. 176 ; 23 L. T. 726 ; 19 
W. R. 381. 

999 . .] — The ct. has jurisdiction, 

under Trustee Act, 1850 (c. 60), & Trustee Act, 
1852 (c. 65), to recognise a constructive trusteeship 
of stock within the meaning of that term as used 
in the Acts, to aj^point trustees of a will, so far 
os regards that stock, in place of the constructive 
trustees, notwithstanding that no trustees were 
originally appointed by testatrix. — Re Davis’ 
Trusts (1871), L. R. 12 Eq. 214; 40 L. J. Ch. 
666 ; 19 W. R. 944. 

1000. .] — The ct. will appoint trustees 

of a will by which property is limited in such a 
manner as contemplates the intervention of 
trustees, although none may have been appointed 
by testator. — Re Gillett’s Trusts (1876), 26 
W. R. 23. 

1001. Disclaimer by trustee named.] — A 

settlor made a voluntary settlement of real estate, 
but did not communicate the fact of the settle- 
ment to the sole trustee during his lifetime. After 
the settlor’s death the trustee refused to undertake 
the trusts of the settlement. The settlement 
contained a covenant for further assurance, & a 
power to appoint new trustees : — Held : this was 
a case in winch the ct. would appoint new trustees. 
— Jones v. Jones (1874), 31 L. T. 635 ; 23 W. R. 1. 
Annotation Consd. Mallott v. WUson, 11903] 2 Ch. 494. 


1002. Discretion of court as to appointment — 
Proposed trustee distasteful to beneficiary.] — A 
gentleman having in wilful defiance of an order of 
the ct. married an infant ward of ct., the usual 
directions were given for a settlement of her pro- 
perty <fe a settlement was prepared wliich provided 
that the power of testamentary appointment given 
to her in default of issue should not be exercised 
in favour of the husband. The wife objected to 
this exclusion of the husband & to the proposed 
trustees with whom she was not on friendly terms 
^ she refused to execute the settlement unless it 
was altered in these particulars. There was no 
objection to the trustees except her personal dis- 
like to them. On an application in the matter 
of the infant & under 18 & 19 Viet. c. 43, the judge 
made an order for the husband & wife to execute 
the settlement as it stood. The wife appealed : — 
Held : the wife ought not to be prevented from 
exercising in favour of her husband the power 
of testamentary appointment in default of issue 
it was desirable not to appoint trustees with 
whom she was on unpleasant terms & the settle- 
ment ought to be modified in these respects. — Re 
Sampson & Wael (Infants) (1884), 26 Ch. D. 482 ; 
63 L. J. Ch. 467 ; 32 W. R. 617 ; sub nom. Re 
Wall, 60 L. T. 436, 0. A. 


Annotations: — Mentd. Buokmaster v. Buokmaster (1887), 
35 Ch. D. 21 ; Re Phillips (1887). 34 Oh. D. 467 ; Re 
Leigh, Leigh v. Leigh (1888), 40 (Jh. D. 290 ; Seaton v. 
»ii (1888), 13 App. Cas. 61 ; Scott v. Scott, [1921] P. 


1003. Appointment by tenant for life — No pro- 
vision made by instrument.] — ^A lady being entitled 
to £2,000 charged on her father’s estates & payable 


after the decease of her surviving poi'ent, it was 
agreed by her marriage articles that, in the 
settlement to be made in pursuance tliereof, there 
should be contained a power enabling her father, 
in his lifetime, or his exors., within six months 
after the £2,000 should become payable, to invest 
that sum in the usual securities, in the names of 
trustees to be for that purpose ai>pointed, & for 
the trustees or the survivor of thorn, from time to 
time, with the consent of the husband & wife 
or the sui‘vivor, or of their own proper authority, 
as the cose should happen, to change the securities, 
&> to pay the interest to the husband for life, to the 
wife for life, for lier separate use, & to pay the 
principal to their children, in default of children, 
to the wife’s next of kin or personal representatives. 
The husband died leaving his wife & four infant 
children surviving. No trustees of the £2,000 
having been appointed, the wife, after her husband’s 
death, appointed two persons to be such trustees : 
— Held : the appointment ought to have been 
made by the husband & wife jointly, & the 
appointment made by the wife was invalid. — 
— Brasier V. Hudson (1837), 9 Sim. 1 ; 59 E. R. 
256. 

Appointment of new trustees.] — See Sub-sect. 2, 
post 


Sub -SECT. 2. — New Trustees. 

A, 7n General, 

1004. Appointment must be completed — Before 
transfer of trust property.] — (1) In 1830 A. <te B. 
were appointed trustees of a part of a sum vested 
in other trustees. The deed contained a power 
for the settlors to appoint new trustees, in case 
any trustee should wish to be discharged from, 
or should decline to act in, the trusts. B. did not 
execute. In 1848 B., alleging ho had never acted, 
disclaimed, & A. retired, & thereupon two new 
trustees were appointed, & the fund assigned to 
them by A. only : —Held : whether B. had acted 
or not, the new trustees had been duly appointed, 
& the cestuis que trust were not necessary parties 
to a suit by such new trustees against the persons, 
who hold the fund, to compel payment to the now 
trustees. 

The appointment of new trustees & the convey- 
ance of the trust xjroperty to tliem constitute two 
distinct & separate matters, & the second, the 
transfer, can only properly take place whore the 
first or the appointment is complete (Komilly, 
M.R.). 

(2) The validity of the appointment is not 
affected by the circumstance of whether B. really 
acted or not, but that assuming that he had acted, 
the validity of it depends upon whether when he 
executed the disclaimer & made or offered the 
statutory declaration, these acts were sufficient 
evidence to prove that he then declined to act 
any further & I think that they are (Romilly, 
M.R.). — Noble v, Meymott (1851), 14 Beav. 471 ; 
20 L. J. Oh. 612 ; 61 E. R. 367. 

1005. Power of appointment — Imported by refer- 
ence from previous Instrument.] — (1) A marriage 
settlement contained a clause providing that if 
any of the trustees or any future trustees should die 
or go to reside abroad or should desire to retire 
from or refuse to or become incapable to act in the 
trusts, it should be lawful for pltfs., the husband 


part II. SECT. 2, SUB-SECT. 2.— -A. 

1005 1. Power of appointment — 7m- 
poi^d by reference from previous 
i^rument.] — Lucas v. Hamilton 
I^AL Estate Assoon. (1879), 26 Gr. 
384 . — CAN. 


q. Trustee retiring to become 

salaried manager.] — Two trustees N. 
& P. who were carrying on their 
testator’s business under a direction 
contained in the will, with power to 
appoint a salaried manager employed 


one of themselves P. as manager, & 
paid him a salary for so acting. On 
objection that this was wrong P. 

'J - - I,,, pointed 
S. to act as trustee in his place, & 
continued to act as xnaneM^or, & received 
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Sect, 2. — Appointment of trustees: Suit-sect, 2, A, 

& B, (g) (&).] 

& wife, to appoint new trustees in their place. In 
1914 O., who was one of the trustees of the settle- 
ment, committed serious breaches of trust, & O., 
the other trustee, being a German subject, became 
an alien enemy upon the outbreak of war between 
the United Kingdom & Germany. In Oct. 1914, 

g ltfs. executed a deed reciting that O. was unfit 
3 act as trustee, & that 0., being an alien enemy, 
was incapable of so acting, & purporting thereby, 
in exercise of their powers under settlement & 
of all other powers, to appoint defts. as trustees 
in the place of O. & C. 

Trustee Act, 1893 (c. 53), s. 10 (1), provides that 
where a trustee {inter alia) is “ unfit to act,*’ the 
persons nominated for the purpose of appointing 
new trustees by the instrument creating the trust 
may appoint a trustee in his place i—Held : as 
the trust instmment gave no power to the “ persons 
nominated ” to appoint a new trustee in the event 
of a trustee becoming unfit to act, the joint 
appointment of the deed of Oct. 1914, was invalid, 
& was not saved by Trustee Act, 1893 (c. 63), 

B. 10 (1). 

(2) An alien enemy is clearly incapable to act as 
a trustee because he cannot sue (Neville, J.). — 
Re SiCHEL’s Sp:ttlements, Siciiel v. 8ichel, [1916] 
1 Ch. 368 ; 85 L. ,T. Ch. 285 ; 114 Ju T. 546. 

1006. Of retiring Judiciai trustee.] — When 

a judicial trustee retires he has no overriding 
power to appoint liis successor, but the ct. has 
jurisdiction to appoint the Public l^rustee in his 
place ^ in a proper case will do so. — Re Johnston, 
Mtijls V. Johnston (1911), 106 L. T. 701. 

Under marriage settlement — Effect of 

divorce.] — See Husband & Wife, Vol. XXVII. 
p. 626, Nos. 5681-5684. 

Vested In lunatic.] — See Xajnatics, Vol. 

XXXIII., pp. 226, 227, Nos. 1360-1371. 

Settled Land Act trustees.] — See Hettlements, 
Vol. XL., p. 782, Nos. 3130, 3131. 

Trustees of charities.] — See OirAuiTiES, Vol. 
VITI., pp. 370-374, 404, Nos. 17(H)-1842. 2301-2364. 

Trustees of copyholds.] — See CorYiiOLDS, Vol. 
XITI., p. 78, No. 993. 

B. Under Trust Instrument. 

{a) In General. 

1007. Directions of donor must be obeyed — Con- 
currence of beneficiary required.] — A trustee of a 
will who had formally renounced that character 
by a deed which purported, but ineffectually, to 
appoint a successor, being applied to eleven years 
afterwards to join with his original co-trustee in a 
deed purporting to be an exercise of a discretionary 
power which could only be exercised by the two 
trustees of the will for the time being, refused 
to do so, without an indemnity, but ultimately, 
on being indemnified, executed the deed : — Held : 
he could not resume his position as trustee for 
such a purpose, even if he could, his execution 
of the deed under the circumstances stated, could 
be regarded only as a mere formal act, not as an 


exercise of that discretion which was essential to 
a due execution of such a power. 

H., one of the original trustees, by a deed of 
1831, recites his desire of no longer acting in the 
trust & an attempt is made to substitute O. in his 
place ; but it is not pretended that O. was duly 
appointed, the concurrence of the party bene- 
ficially interested being wanting (Lord Cotter- 
ham, C.). — Lancashire v. Lancashire (1848), 2 
Ph. 657 ; 17 L. J. Ch. 270 ; 12 L.T. O. S. 21 ; 12 
Jur. 363 ; 41 B. R. 1097, L. C. 

Annotationst : — Mentd. Uinpleby v. Waveney Valley Ry. 

(1860), 1 John. & H. 254 ; Taylor v. Dowlen (1869), 4 

Ch. App. 697. 

1008. Duty of trustee to consult beneficiaries.] — 

Circumstances in which it is improper for a 
retiring trustee to appoint a new trustee without 
communication with the cestuis que trust, — 
Marshall v. Hladden (1849), 7 Hare, 428 ; 19 
L. J. Ch. 57 ; 14 Jur. 106 ; 68 B. R. 177. 
Atniotaiions : — Mentd. Reynell v, Sprye (1849), 8 Haro, 222 ; 

A.-O. V. ChcsterlJeld (1854), 18 Bear. 696; Baker v. 

Loader (1872), L. II. 16 Eq. 49 ; Barnes v. Addy (1873), 

28 L. T. 398 ; Weiae v. Wardle (1874), h. II. 19 Eq. 171 ; 

Tabor V. Ounnlngrham (1875), 24 W. K. 153, 

1009. .] — (1) Under a power enabling a 

surviving or continuing trustee to appoint a new 
trustee in the place of a trustee dying, going to 
reside abroad, becoming incapable of acting, etc., 
the surviving trustee, although himself residing 
abroad, may appoint another trustee in the place 
of the one deceased. 

Although taking up his permanent residence 
abroad in such a case does not ipso facto deprive a 
trustee of his office, yet it is such a disqualification 
as entitles the cestuis que trust to have a new trustee 
appointed in his place, 

(2) It is the duty of trustees, having power to 
appoint new trustees, to make such appointment 
impartially, as between their cestuis que trusty 6c 
not without communication with them. — O’Reilly 
V, Alderron (1849), 8 Hare, 101 ; 68 E. R. 289. 
Annotation : — As to (1) Re!d. He Stamford, Payno r. Stam- 
ford, 11896] 1 Ch. 288. 

1010. How made — Donees executing separate 
instruments.] — Testator devised his real estates 
to A., B., C. & D., & their heirs, on certain trusts 
which required the legal estate to bo vested in 
them, & gave a power of sale to them or the sur- 
vivors or survivor of them, or the heirs of the 
survivor, & declared that their or his receipts or 
receipt should be a good discharge to the purchaser, 
&, if any of them should die or decline to act, that 
it should be lawful & he thereby willed & directed 
that the survivors of them should, immediately 
or within two months afterwards, by any deed, 
nominate some fit person to be a trustee in his 
place. D. died ; & A. & B. by one deed, & C. by 
another, both of which were executed more than 
two lunar months, but less than two calendar 
months after D.’s death, nominated a new trustee, 
but did not convey the legal estate to him. A., B., 
C., & the new trustee agreed to sell the estates to 
M., who objected to complete his purchase, 
(a) because the appointment of the new trustee 


a salary as before : — Held : S, 'e 
appointment was not improper, & he 
should not be removed. — Nissen v, 
Gounden (1912), 14 C. L. R. 297.— 

AUS. 

r. Death of surviving trustee 

— Personal trust.] — Lyon e. Radkn- 
HURST (1866), 5 Gr. 644.— CAN. 

t. Failure of original trustees.] 

— Glkntanar V. Scottish Industrial 
Musical Assoon., [1926] B. C. 226. — 
SCOT. 

a. Appointment hy two trustees form- 


ing quorum — Absence of notice to co- 
trustee.] — Two trustees, as a quorum, 
executed a deed of assumption of two 
additional trustees without giving 
any notice to their co -trustee : — Held : 
the deed of assumption was Invalid. — 
WvsK V. Abbott (1881). 8 R. (C3t. of 
Sess.) 983.— SCOT. 

PART II. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1010 i. How made — Donees executing 
separate instruments.} — A testamentary 


trust deed conferred power upon the 
“ trustees or survivors to appoint 
name & assume suoh other person or 
persons as they may think proper to 
act with them or after them : — 
Held : two deeds of assumption, the 
first by one trustee erroneously 
designing the solo surviving accepting 
trustee resident in Scotland & the 
second being a supplementaiy deed of 
assumption executed after his death 
by two others who wore said to be 
resident abroad, were null & inelleotual 
in respect that it did not appear that 
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had not been made *withln two lunar months, 
(6) because it had not been made by one single 
deed, & (c) because the power of sale was sus- 
pended during the vacancy in the trust. 

The ct. overruled the objections ; but held that 
the new trustee had not been duly appointed, 
because no conveyance had been executed to him ; 
notwithstanding which, that A., B. & 0. could 
make a good title & ^ve an effectual discharge 
for the purchase-money. 

The testator has not said an^hing about the 
appointment of a new trustee being made by one 
(Iced ; he merely sajs, “ by any deed or writing,” 
<te, in my opinion, it would have been good if it 
had been done by twenty deeds (Shadwell, V.-t'.). 
— Wabburton V. Sandys (1845), 14 Sim. 622 ; 14 
14 L. J. Ch. 431 ; 5 L. T. O. S. 262 ; 9 Jur. 503 ; 
60 E. R. 499. 

Annotatiotie : — Consd. Welstead v. Colvlle (1860), 28 Beav. 

6.S7. Refd. He Bacon, Toovey v. Tnmcr, 11907] 1 Ch. 475 ; 

He Bay ley -Worthington & Cohen’s Contract, [1908] 1 

Ch. 20. 

1011. Recital of appointment in deed trans- 

ferring property.] — settlement contained a 
proviso that in case either of the trustees should 
die or become unwilling to act in the trusts, it 
should be lawful for the acting trustees or trustee 
for the time being, or the exors. or administrators 
of any surviving trustee, to nominate any fit 
person to supply the place or places of the trustee 
or trustees respectively so dying or becoming 
imwilling to act. On the death of one trustee the 
survivor executed a deed, reciting that he was 
desirous of retiring from the trust, & that he had 
appointed another person to be a trustee in his 
place, & conveying the trust property to such new 
trustee ; — Held : the surviving trustee had power 
to nominate a sole trustee to act in his place, & 
the appointment by recital was good. — M iujsb v. 
Priddon (1852), 1 De O. M. & O. 335 ; 21 L. J. Oh. 
421 ; 18 L. T. O. S. 323 ; 42 E. R. 681, L. JJ. 
Annotations c—Distd. A.-G. v. Blaokbxirn (1853), 21 L. T. 

O. S. 261 ; Stones v. Kowton (1853), 17 Boay. 308. 

1012. Recital of names of present trus- 

tees ” in deed to which donee a party.] — ^A will 
contained a power for the trustees or trustee thereof 
to appoint new trustees. The trust property com- 
prised a renewable lease. After the death of 
testator a renewal of the lease was granted to four 
persons who had not been appointed trustees of 
the will, but who in the lease granted to them were 
described as ‘‘the present trustees ” of the will. 
Ihe surviving trustee & exor. of the will was 
a j)arty to this deed, & the demise was expressed 
to be made by his direction : — Held : this state- 
ment in the renewed lease operated as an appoint- 
ment of the four lessees to be trustees of the will. — 
-fte Farnell’s Settled Estates (1886), 33 Ch. D. 
599 ; 35W. R. 250. 

(6) When Appointment may he Made, 

1013. Death of trustee — Before trust takes 
eiiect.] Testator, after appointing three trustees 


of his will, provided that if they or any of them, or 
any trustee or trustees to be appointed under that 
proviso, should die or be desirous to be discharged, 
or go to reside beyond sea, or neglect or refuse or 
become incapable to act, before the trusts should 
be performed, it should be lawful for the surviving, 
continuing or acting trustees or trustee for the time 
being or the last acting trustee, to nominate a 
new trustee or trustees ; & that the trust property 
which should be or have been vested in the 
trustee or trustees so dying, desiring to be dis- 
charged, etc., & should then be subject to the 
trusts of the will, should be vested in the new 
trustee or trustees jointly with the surviving or 
continuing trustee or trustees, or solely, as the 
case might require. Two of the trustees died in 
testator’s lifetime. Qu. : whether new trustees 
could be appointed under the power. — W alsh v. 
Gladstone (1844), 14 Sim. 2 ; 8 J, P. 70 ; 8 
Jur. 51 ; 60 E. R. 256. 

1014. .] — Testator empowered his 

wife, who was a cestui que trust under his will, 
during her life, &, after her death, the then sm- 
viving or continuing trustee of his will, to appoint 
any new trustee or trustees, as often as any of his 
first or future trustees should die, etc. One of 
the trustees named in the will died before testator : — 
Held : the power did not authorise the widow to 
appoint a new trustee in the place of deceased. — 
Winter v, Rudge (1847), 15 Sim. 596 ; 60 B. R. 
751. 

Annotations: — N.F. He Hadley, Ex p. Hadley (1851), 5 

De Q. U Sm. 07. Consd. Nobl(j v. Meymott (1851), 14 

Bcav. 471. 

1016. ~ ~ .] — Testatrix gave real & 

personal property to trustees, with a proviso that, 
if the trusU‘es thereby appointed or to be appointed 
should die or decline to act, it should be lawful for 
the then surviving or continuing trustee, or if there 
should be no surviving or continuing trustee then 
for the trustee so declining to act, by deed to 
substitute or appoint; any other person or persons 
to be a trustee or trustec‘s in the place of the trustee 
or trustees so dying or declining to act. One of 
the two trustees died in the lifetime of testatrix, 
the other survived her, & by deed disclaimed 
the trusts, except the power of nominating other 
persons to be trustees ; &, by the same deed, he 
ai^pointed two persons to be trustees in the place 
of the trustee who had died before testatrix, & 
of himself; — Held: (1) the power had been 
properly executed ; (2) this ct. has no power under 
Trustee Act, 1850 (c. 60), to appoint trustees, 
where there are trustees de facto acting as such. — 
Re Hadley, Ex p. Hadley (1851), 5 He G. & Sm. 
67 ; 21 L. .T. Ch. 109 ; 18 L. T. O. S. 118 ; 16 
Jur. 98 ; 64 E. R. 1021. 

Annotations : — As to (1) Distd. Stones v. Rowton (1853), 17 

Boav. 308. Apld. Nicholson v. Smith (1857), 3 Jur. N. 8. 

313. 

1016. Trustee abroad — Meaning of “ abroad — 
Occasional visits to England.] — Under a will con- 
taining a settlement of real & personal estate the 


consulted o 
W apeclol ciroum 
tf. *^ 1^0 other 

without them. — Kklland v 
^ Maoph. (pt. o 
Sess.) 160 ; 36 So. Jur. 58.~S0OT. 

a^oiniment under in 
stainte—Hetro 

(1884), 7 O. R 

auwfvinp brofturs d 
of featofor — /or exercise o, 

® ( 1908 ) 

d. When power eoduxusted.l — A m ar 


rlage contract contained a convey- 
ance to certain trustees named, & 
to such other person or persons as 
the wife might hereafter nominate by 
a writing mider her hand. Tho 
trustees refused to act. Three others 
were afterwards appointed, who also 
refused to act. All those nominated, 
with one exception, died : — Held : the 
power to nominate trustees had not 
been exhausted, & trustees appointed 
hy a new deed were authorised to 
receive money conveyed to tho mar- 
riage contract trustees. Qu. : whether 
8 u< 3 h a power of nomination is capable 
of being exhausted by complete & 
effective exercise . — Re Wilson (1864), 


2 Maeph. (Ct. of 8ess.) 1304 ; 30 

8o. Jur. 653.— SCOT. 


PART II. SECT. 2, SUB-SECT. 2.— 
B. (b). 

e. Trustee abroad .] — IFFLA. v. Bkany 
(1861), 1 W. & W. no.— AUS. 

f. .] — Tripp v. Martin (1862), 

9 Gr. 20.— CAN. 


g. .] — Malcolm v. Goldib 

(1895), 22 R. (Ct. of Sosa.) 968 ; 32 
Sc. L. il. 711 ; 3 S. L. T. 101.— SOOT. 


h. Trustee incapable — Meaning of 
** incapable ” — Not bankruptcy,] — 
Testator by his will appointed seven 
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(6) cfe (c).' 

power to appoint new trustees became exercisable 
in case {int^ alia) either of the trustees should “ bo 
abroad.” There were three trustees & they were 
also the exors. of the will. P., one of them, after 
acting with his co-trustees for ten years in 1893 
went to reside in Normandy, taking a five years* 
lease for a house there, & coming occasionally 
to England, upon the trust business. In 1896 the 
tenant for life, who was the donee of the power, 
appointed T. W. her own solr., to be a new timstee 
in the place of P. Upon a summons taken out 
by P. & the other two original trustees, asking 
the opinion of the ct. whether the appointment 
was valid : — Held : (1) P. was ” abroad ” within 
the meaning of the power ; (2) as upon the facts, 
no part of testator’s estate remained vested in P. 
as ex or. virtuate officii f his position was merely 
that of a trustee ; & (3) although the appointment 
of the solr. of the tenant for hfe as trustee of the 
settlement was not one which the ct. itself would 
have either made or sanctioned yet as T. W. was 
in other respects a lit & proper person as none of 
the beneficiaries objected, & as the tenant for life 
did not appear to have acted capriciously, the ct. 
could not treat the appointment as invalid, though 
it would give P. liberty to apply, so that his right 
of indemmty as legal personal representative should 
not be prejudiced in case it should turn out that 
any liability on his i>art still existed. 

(4) The mere fact that a tiaistee of a will is also 
one of the exors. does not prevent his removal from 
being a trustee if there is no part of testator’s 
personal estate remaining in his hands un- 
administered . — Jie Stamford (Earl), Payne v. 
Stamford, [1890] 1 Ch. 288 ; 05 L. J. Ch. 134 ; 
73 L. T. 659 ; 44 W. R. 249 ; 12 T. L. R. 78 ; 40 
Sol. Jo. 114 

Annotaiions : — An to (3) Consd. Re Spencer’s S. E., [1903] 

1 Ch. 75. Apld. R( Cotter, Jennings r. Nyc, [1915] 1 Ch. 

307. 

1017. Trustee incapable— Meaning of “in- 
capable ** — Residence abroad.] — A jjower to 
appoint a new trustee, on an existing one becoming 
incapable to act, does not apply to the case of a 
trustee going to reside abroad.- Witiungton v. 
WITHINGTON (1848), 16 Sim. 104 ; 60 E. R. 812. 

1018. .] — A trustee going out of 

the jurisdiction is not thereby incapable, unwilling, 
or unable to act within the terms of the power to 
appoint new trustees, & an application to the ct. 
is proper. But if a breach of trust has been com- 
mitted, this ct., though it sanctions the appoint- 
ment of a new trustee, will make no order as to the 
trust property. — Re Harrison’s Trusts (1862), 22 
L. J. Ch. 69 ; 20 L. T. O. S. 123 ; 1 W. R. 68. 
Annotation : — Apprvd. Re Bigiiold’s Trusts (1872), 20 W. K. 

.345. 

1019. .] — Tlio ct. has power, 

under Trustee Act, 1860 (c. 60), s. 32, to appoint 
a new trustee in place of a trustee who is per- 
manently residing abroad, without his consent or 
service of the petition. SemblCf a power in a 
settlement to appoint a new trustee in the place 
of a trustee incapable to act applies to personal 


incapacity, & not to simple residence abroad. — 
Re Bignold’8 Settlement Trusts (1872), 7 
Ch. App. 223 ; 41 L. J. Ch. 236 ; 20 L. T. 176 ; 
20 W. R. 346, L. JJ. 

Annotation : — ^Apld. Re Lemaun’s Trusts (1883), 22 Ch. D. 

633. 

1020. Trustee acquiring foreign 

domicil.] — In a deed of settlement of property in 
the City of London, it being declared that, if either 
of the trustees should die, or decline or become 
incapable to act, it should be lawful to appoint a 
trustee in his room. One trustee having for 
several years been domiciled in New York as a 
bookseller : — Held : he was incapable of acting 
within the meaning of the deed. — Mennard v. 
Welford (1853), 1 Sm. & G. 426 ; 66 E. R. 187 ; 
sub nom. Mesnard v. Welford, 1 Eq. Rep. 237 ; 
22 L. J. Ch. 1063 ; 21 L. T. O. S. 164 ; 17 Jur. 
815 ; 1 W. R. 443. 

1021. Not bankruptcy.] — Where a 

trustee, a bkjjt., had not surrendered, &> was pro- 
claimed, the ct. refused to appoint a new trustee 
in liis place under a power, in which wore the words, 
” refuse or become incapable to act.” — T urner v. 
Maule (1850), 16 L. T. O. S. 455 ; 16 Jur. 761. 
AnnolaAion : — Overd. Re Renshaw ’s Trusla (1869), 17 W. IL 

1035. 

1022. .] -Re Watts’s Settle- 

ment, No. 1025, po9/. 

1023. .J — Under a marriage 

settlement dated Mar. 16, 1864, a power of appoint- 
ing new trustees in case any of the trustees should 
” die or desiie to be discharged from or refuse, 
decline, or become incapable t o act in the execution 
of the trust,” was given to the husband & wife or 
the survivor of them. One of the trustees was 
adjudicated hkpt. & absconded. The husband, 
who had survived the wife, purported in 1895, 
in exercise of the power given to him by the settle- 
ment A by the provisions of Trustee Act, 1893 
(c. 53), to appoint a new trustee in the place of 
the absconding trustee : — Held : the husband, not 
being a x^^rson nominated to make an appoint- 
ment of a new trustee in the particular event which 
had happened, was not ” the person nominated 
for the purpose of appointing new trustees of the 
settlement by the instrument creating the trust,” 
within the meaning of Trustee Act, 1893 (c. 53), 
8. 10, A therefore the appointment which he haxl 
purported to make was invalid. — Re Wheeler A 
I)E Rociiow, [1896] 1 Ch. 316 j 05 L. J. Ch. 219 ; 
73 L. T. 661 ; 44 W. R. 270. 

Annotation Dbtd. & FoUd. Re Sichel’B Settlmts., Slchel v. 

Slchol, [1916] 1 Ch. 358. 

1024. Not “ unfit.*']— Rc Sichel’s 

SurriLEMENTS, SicuEL V. SicHEL, No. 1005, ante. 

1025. Implies personal incapacity.] — 

(1) A power to appoint a new trustee in the place 
of a trustee wlio should become incapable to act 
contemplates the personal incapacity of such 
trustee ; A therefore a trustee who had become 
bkpt., A been indicted for not surrendering to the 
fiat, A had absconded, was held not thereby to 
have become ‘‘ incapable ” of acting in the trust, 
within the meaning of the power. 

Semble : (2) where there are several trustees, 
one of whom is out of the jurisdiction, A a new 


trustees, & directed that If any of 
them should die, or refuse to take 
upon them the execution of the trusts, 
or become Incapacitated to act, the 
remaining trustees should appoint : — 
Held : the term “ incapacitated ” 
meant a personal IncapaoitY to act, & 
the insolvency of one of the trustees 
did not authorise the others to appoint 
in bis place . — Re Smith’s Trustees 
(1869), N. B. Dig. 647.— CAN. 


k. Trustee refusing or declining to 
act.] — Re Btrnk (1844), 1 Jo. & Lat. 
535.— IR. 

l. Trustee unfit — Meaning of “ unfit ” 
— Bankruptoi/.] — Bkpoy. of a trustee 
Is “ becoming imflt^’ to act in trusts 
within the woids of a power to cm- 
polnt now trustees . — JRe Roche (184 Si), 
1 Con. A Law. 306. — IR. 

m. Power directing property to he 


vested jointly with surviving trustee — 
Exercise after death of trustee .] — 
AJthough a power to appoint new 
trustees directs the property to bo 
vested In the new trustee, “ Jointly 
with the surviving or continuing 
trustee,” there being none such does 
not prevent a valid appointment of, 
& transfer to, a new trustee under the 

E ower . — Re Roche (1842), 1 Con. A 
aw. 306. — IR. 
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trustee is appointed by the ct. in his place under 
Trustee Act, 1860 (c. 60), an order vesting the trust 
estate in the new <fe continuing trustees will, under 
sect. 10 of that Act, have the effect of severing the 
joint tenancy . — Re Watts’s Settlement (1861), 
9 Hare, 106 ; 20 L. J. Ch. 337 ; 17 L. T. O. 8. 
139 ; 68 E. K. 434 ; sub nom. Re Watts’ Settle- 
ment, Exp, Watts, 16 Jur. 469. 

Annotations: — As to (I ) Ajpld. Jie Harrison’s Trusts (1862), 
1 W. H. 68. As to (2) N.P. Smith v. Smith (1854), 3 Drew. 
72. 


1026. .] — Re Biqnold’s Settle- 

ment Trusts, No. 1019, ante. 

1027. Trustee unwilling to act — Meaning of 
“ unwilling — Residence abroad .] — Re Harri- 
son’s Trusts, No. 1018, ante. 

1028. Trustee unable to act — ^Meaning of “ un- 
able — Residence abroad .] — Re Harrison’s 
Trusts, No. 1018, ayiie. 

1029. Trustee refusing or declining to act — 
Meaning of “ refusing or declining — Trustee pay- 
ing money into court.] — A trustee who had paid 
irioney into ct. under Trustee Relief Act, 1847 
(c. 96), held to have retired from his trust, & a new 
trustee held to have been duly appointed in his 
stead under a power for that jjurpose, to arise in 
the event of a trustee “ refusing or declining to 
act in the trusts of the settlement.” —Rc Williams’ 
Seitlement (1858), 4 K. & J. 87 ; 32 L. T. O. S. 
9 ; 6 W. H. 218 ; 70 E. R. 37. 

Annotations: — Consd. Re Nettlefolds TnietH (1888), 59 

L. T. 315. Befd. Thompaou v. Tomkins (1802), 2 IJrow. 

6c Sm. 8. 


Removal of trustees generally .] — See Sect. 9, sub- 
sect. 2, 'post. 


(c) Control hy Court. 

1030. Whether court will interfere — Intention to 
exercise power corruptly.] — Re IIodson’s Settle- 
JVIENT, No. 1141, post. 

1031. Appointment pendente llte.] — An 

action was brought by a remainderman to obtain 
an injunction to restrain the tenant for life & the 
trustees of a settled estate containing coal mines 
froin sclhng it in such a manner as would be 
prejudicial to the interests of the remaindennen. 
Pltfs. alleged that a sale at the present time would 
bo disadvantageous, as the development of the 
jninerfUs had only recently commenced. The will 
by which the estate was settled gave the trustees 
a power to sell at the request of the tenant for life ; 
A Settled Land Act, 1882 (c. 38), had come into 
operation since the commencement of the suit. A 
new trustee, who consented to an immediate sale, 
had been appointed by pltfs. during the pendency 
of the suit without asking the consent of ct. ; — 
H eld : it was not here necessary for defts. to have 
obtained the consent of the ct, to their appoint- 
ment of a new trustee pendente Hie. — Thomas v. 
Williams (1883), 24 Ch. i). 558 ; 52 L. J. Ch. 603 ; 
49 L. T. Ill ; 31 W. R. 943. 

Ai^tation Mentd. Re Ray’s S. E. (1884), 53 L. J. Cli. 20.5. 

Re Llewellin, Llowcllln v. Williams (1887), 37 Ch. D. 317. 

1032. Appointment undesirable.] — (1) When 

a power of appointing new trustees authorises 
the continuing trustee or trustees to appoint 
a new trustee or trustees in the place of a trustee 
or trustees becoming unwilling to act, an appoint- 
ment by a sole continuing trustee, in the place of 
a trustee who desires to retire, is valid ; it is not 
necessary that the retiring trustee should join in 
making the appointment. 

(2) On the retirement of one of two trustees of 
a will, the continuing trustee, who was the solr. 
^ trustees, appointed his son, who was his 
palmer in his business, to be a new trustee. The 
trusts of the will were being administered by tbe 
ct. ; — Held : without any reference to the personal 

J. — ^VOL. xLm. 


fitness of the son, by reason of his position the 
appointment was one which the ct. ought not to 
approve, though it would not have been invalid if 
the ct. had not been administering the trusts. 

(3) According to the ordinary rule of the ct., 
the solr. of a trustee is not a person who should be 
appointed a trustee (Pearson, .T.). — Re Norris, 
Allen v. Norris (1884), 27 Ch. H. 333 ; 63 L. J. 
Ch. 913 ; 61 L. T. 693 ; 32 W. R. 956. 

Annotations : — As to (1) Consd. Re Coates to Parsons (1886), 
34 (^Jh. D. 370. As to (2) Consd. Re Stamford, Payne v. 
Stamford, [1896] 1 Ch. 288. 

1033. .] — The donee of the power 

of appointing new trustees of a will appointed the 
husband of a tenant for life entitled for her separate 
use without power of anticipation to bo a trustee 
of the will together with a continuing trustee : — 
Held : the appointment, if undesirable, was not 
invalid. — Re Coode, Coode v. Foster (1913), 108 
L. T. 94. 

1034. Refusal by sole surviving trustee to 

exercise power — Instrument contemplating possi- 
bility of sole trustee.] — A solo continuing trustee 
under a will which contained a power to appoint 
new trustees so worded as to contemplate the 
possibility of there being a solo trustee : — Held : 
justified in refusing to appoint a co-trustee with 
himself although required to do so by a cestui quo 
fru8f. —Peacock v. Oollino (1885), 64 L. J. Ch. 
743 ; 63 I.. T. 620 ; 33 W. R. 528, 0. A. 

1035. Administration action pending.] — 

The ct. controls a trustee in the exorcise of a power 
to appoint now trustees, though given in very 
large words. — Webb v. Shafi’Esbury (Earl), 
Shaftesbury (Earl) Ahrowsmith (1802), 
7 Vcs. 480 ; 32 E. R. 194, L. C. 

Annotations: — Consd. Cafe r. Bont (1813), 3 Hare, 245 ; 
Re SkcalH* Sottliut., Skeatu v. Evans (1889), 42 Ch. D. 
522. Refd. Bothell v. Abraham (1873), L. R. 17 Eq. 24. 

1036. .] — The institution of a suit 

against trustees, for the administration of the trust 
C'state under the direction of the ct., does not 
preclude the exercise of the discretion given to the 
trustees by the will of testator, as to the appoint- 
ment of new trustees or the management of the 
trust ; but the trustees are required, after the 
institution of the suit, to act under the control 
of the ct. — Cafe v. Bent (1843), 3 Hare, 245 ; 13 
L. J. Ch. 169 ; 8 Jur. 141 ; 07 B. It. 374 ; subse- 
quent proceedings (1845), 5 Hare, 24, 

Annotation : — Reid. Coatobadio v. Coatobadio (1847), 16 
L. J. Ch. 259. 

1037. .] — The appointment of a new 

trustee under a power, pending a suit for adminis- 
tration, is not necessarily invalid. — (Jraham 
Graham (1853), 10 Beav. 550 ; 22 L, J. Ch. 937 ; 
21 L. T. O. S. 30 ; 17 Jur. 569 ; 51 B. R. 892. 

1038. Reference to master — Con- 

sideration of wishes of donees.] — Upon a reference 
to the master to appoint n(*w trustees in a case 
where the power of appointment is vested by the 
author of the trust in a party to the cause the 
master will have regard to such power in selecting 
the trustees from the persons proposed by that 
party & by others, but the master is not bound to 
approve of the persons nominated by such party 
in preference to other persons whom he may con- 
sider more eligible ; & his decision is not open to 
exception merely because he has not chosen the 
persons nominated by the party to whom the power 
was given. — Middleton v. Rbay (1849), 7 Hare, 
106 ; 18 L. J. Ch. 153 ; 13 Jur. 116 ; 68 E. R. 43. 

Annotaiions 
23 Ch. D. 

55 Sol. Jo. 

1039 , .] — An order direct- 

ng a reference to chambers to appoint new trustees 

X X 


-Distd. Re Gadd, Eastwood n. Clark (1883), 
34. Ooasd. Re Sales, Sales v. Sales (1911), 
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Sect, 2. — Appi^irfiefni of irusflees : Svih-sect. 2^ B. 
jc) & (tf) i., ti., Hi. db iv,] 

of a will suspends the power given by the will 
to awoint new trustees, but it does hot disqualify 
the donee of the power from nominating fit & 
proper persons to be new trustees, & in the absence 
of n^conduct the ct. will appoint the persons 
nominated by the donee of the power in preference 
to those nominated by other parties. — Ee Sales, 
Sales v. Sales (1011 ), 66 Sol. Jo. 838. 

1040. After decree In administration action 

— Court must be satisfied as to fitness.] — “ Even 
after a decree in a suit for administering the 
trusts has been made they [i.e. persons having 
power to appoint new trustees] may still exercise 
the power, but the ct. will see that they do 
not appoint improper persons (Jessel, M.R.). — 
Tempest i;. Camoys (Lord) (1882), 21 Ch. B. 671 ; 
61 L. J. Ch. 786 ; 48 L. T. 13 ; 31 W. R. 328, C. A. 
Anncftaiione : — Oonid. lie Gadd, Eastwood v. Clark (1883), 

28 Ch. 1). 184.^ Apld. Jie HaU, Hall v. Hall (1886), 64 
Cl). 627. Conid. Re HlgrRinbottam, [1802] 3 Ch. 132. 
Refd. Re Lofthowse (1885), 29 Ch. P. 921 ; Re Courtier, 
Otdes V. Courtier, Coni-tler v. Coles (1886), .34 Ch. P. 136 ; 
Re Burrogre, Bumlngharn v. Bilrrage (1890), 62 L. T. 752 ; 
R(‘ Bryant, Bryant v. Hlokley, [1894] 1 Ch. 324 ; Re 
Cliarterla. (^harteris v, Blddulph, (101 7 ] 2 Oh. 379. Mentd. 
Re Radnor’s Will Trusts (1890), 45 Ch. D. 402 ; Re 
Poor’s Lands Charity. Bethnal -Qi-eeu (1891), 7 T. L. K. 
705. 

1041. ,] — A decree for the ad- 

minist^ration of the trusts of a will directed “ that 
some proper person be appoiniod ” a tinistee of 
the will in the place of a deceased trustee. The 
power of appointing new trustees was given by the 
will to the suiviving trustee, who was deft. Pltf. 
took out a summons to have A. B. appointed 
trustee, & d<*ft. a summons to lia ve t\ 1). appointed. 
The summonses were adjourned into ct. : — Held : 
the decree did not take away from deft, the power 
of appointing new ti’ustees, though after decree he 
could only exercise it subject to the supervision of 
the ct. ; if he nominated a fit & proper person such 
person must be appointed, & the ct. would not 
appoint some one ('Ise on ttie ground that such other 
person was in tlie opinion of tlie ct. more eligible, 
& if he nominated a person whom the ct. did not 
approve the ct>. would not itself make the choice, 
but would call on liim to make a fresh nomination. 
— Re Gadd, Eastwood v. Clark (1883), 23 Ch. D. 
134 ; 62 L. J. Cli. 396 ; 48 I.. T. 395 ; 31 W. R. 
417, C. A. 

Annotati^s :—CoTiS^. ThomaH v. Williams (1883), 24 (’b. D. 
668. Polld. Re Sales, Sales v. Sales (1911), 66 Sol. Jo, 
838. Reid. Re Morris, Allen r. Norris (1884), 27 Cb. D. 
333 ; Re Hall, Hall r. Hall (188.5), 64 L. J. (^. 627 ; Re 
LOftbmise (1886), 29 Ch. D. 921 ; He Higglnbottom, [1802] 
3 Cb. 1 32 ; Re Imprisoned Debtor & Dlsohargo Society’s 
Act, 1866, Re Soc. for Discharge & Relief of Persons 
Imprisoned for Small Debts throngbout England & Wales 
n9i2), 5G Sol. Jo. 696. Mentd. Re Brown, Brown v. 
Brown (1885), 29 Ch. D. 889. 

1042. .] — Re Norris, Allen v. 

Norris, No. 1032, ante. 


104 , 8 . .] — After judgment in an 

action for the administration of the trusts of a wiH, 
the person having by the terms of the will or by 
statute the power of appointing new trustees 
retains such ^wer so far as it does not conflict with 
the order which has befen made, but subject to the 
control of the ct. ; & the proper course is for such 
person, before exercising the iiower to submit 
the name of the proposed new trustee to the chief 
clerk in chambers for approval . — Re Hall, Hall 
V. Hall (1886), 64 L. J. Ch. 527 ; 61 L. T. 901 ; 
33 W. R. 608. 

Annotation: — Distd. Re Cotter, Jennings v. Nye, [1915] 

1 Ch. 307. 

1044. Partial administration.] — Re 

Cotter, Jennings v, NyE, No. 1089, post. 

1045. Instrument providing tor approval ol Lord 
Chancellor.] — Appointment of new trustees to be 
made “ with the consent of the Lord Chancellor.” 
The ct. disclaiming the liability, made the order 
with a declaration that it was to be drawn into a 
precedent . — Re Norton’s Will (1852), 19 L. T. 
O. S. 238, L. C. 

{d) Who unay Appoint. 
i. Beneficiaries. 

1046. Power given to tenant for life — Exercise 
after alienation of interest.] — A tenant for life 
with power to appoint new trustees, parted with 
the whole of his interest in the settled property. 
He afterwards appointed two improper persons 
to bo trustees. ITpon a bill to remove such 
trustees & also to administer the trusts & to make 
the tenant for life pay the costs. On demurrer by 
the tenant for life : — Held : he had properly been 
made a pai'ty. 

I am of opinion that, if ho claims ... a right 
to appoint new trustees this is a claim which must 
be determined by the ct. (Romilly, M.R. ). — Raikbs 
V. Raikes (1863), 32 Beav. 403 ; 55 E. R. 158. 

1047. .] — A power to appoint new 

trustees may be exercised by a tenant for life, after 
aliening his interest. By a settlement, property 
partly real & partly personal was conveyed to 
trustees upon trust to provide an annuity for A. a 
widow, for life, & subject thereto for B., her son, 
absolutely. The settlement provided that B., 
during his life, & after his death the trustees or 
tiusteo for the time being, or the exors. or adminis- 
trators of the last acting trustee, should have power 
to appoint new trustees if necessary. B. mort- 
gaged his whole interest under the settlement, & 
the real estate (subject to A.’s annuity) was sold 
by the mtgees. to C. The personal estate was not 
sold by the mtgoes. : — Held : B. could still exercise 
the power to appoint new trustees, without the 
consent of C. — Hardaker v. Moorhoube (1884), 
26 Ch. D. 417 ; 53 L. J. Ch. 718 ; 50 L. T. 664 ; 
32 W. K. 638. 

Annotation : — Mentd. Re Bodingfcld & Herring’s Contract, 

[1893] 2 Oh. 382. 


PART 11. SECT. 2, BUB-SECT. 2.— 
B. (o). 

1040 i. Whether court will interfere — 
After decree in administration aetion — 
Court must be satisfied as to fitness .] — 
Whore a suit has boon Instituted lor 
the administration Of a trust & a 
decree has been made, that attracts 
the jurisdiction of the ct. & the tmstee 
cannot afterwards exercise the power 
given to him by the settlor to appoint 
new trustees \Wthont the oonourrent 
sanction of the ct. His power In such 
a case is merely one of nomination to 
be confirmed by the ct. bn considera- 
tion of the fitness of the nominee to 
^ a trustee. — Amhita. Bibsb v. 
Kanhai Lai. Aoabwalla (1906), 
1. L. 11. 32 Calc. 448 ; 9 C. 'w. N. 


239.— IND. 

n. JDonee of pmver appointing 

unfit person.] — Kknnbdy v. Turnlby 
(1844), Dniry temp. Bug. 415 ; 6 

1. Eq. 11. a90.~-IR. 

o. Representatives of surviving 

trustee failing to appear — Power given 
to guardian of infant cestuia gue trust.] 
— A marriage settlement of personal 
estate contained a power for the 
surviving or continuing trustee, or 
his representative, to appoint a new 
trtiStoo. The exors. & legatees of the 
lost surviving trustee not appearing, 
the ot. gave flberty to the guaidian of 
the infant cestuis gue trust to apply 
for Sc obtain letters ol administration 
of the goods of the la^ surviving 
trustee, without his will annexe 


limited to the appointment of the 
^ardian Sc one other person as now 
trustees of the settlement, & to the 
obtaining a transfer of the trust 
funds. — Re Jackson (1881), 7 L. II, Ir. 
318.— IR. 

p. Power to appoint with con- 

seiU of spouses — Insanity of wife .] — 
A marriage contract contained a 
clause empowering the trustees to 
appoint new trustees with the consent 
of the spouses. The wife having 
become insane, the ot., in the exercise 
of its Twbile offteium, authorised the 
trustees to assume new trustees with- 
out her consent. — Re Aoajmbon’s 
Trustees, [1917] B. O. 400; 64 

So. L. U. 313 ; [1917] 1 S. L. R. 800.— 
SOOT. 
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1048. Power to beneficiary with concurrence of 
surviving trustee — Exercise after death of trustee.] 

— A provision, in case of the death of a trustee, for 
the substitution of another, & a conveyance by the 
survivor so that he & the new trustee should be 
jointly interested in the trust, satisfied by the 
substitution of two trustees after the death of 
both the former & a conveyance by the heir of the 
survivor. — ^Morris v. Preston (1802), 7 Ves. 547 ; 
32 E. B. 220, L. C, 

ii. Surviving Trustee, 

1049. When power may be exercised — Appoint- 
ment In hands of corporation — Corporation sub- 
sequently dissolved.] — Testator by his will ap- 
pointed three trustees & requested that the Council 
of University College, London, should exercise the 
))ower of appointing a new trustee in case of a 
vacancy. Alter testator’s death all the rights, 
powers <fc duties of the corpn. of the college were by 
a private Act transferred to the University of 
Loudon &> the corpn. of the college was dissolved. 
Two of the trustees having died : — Held : the 
power of appointing new trustees was not trans- 
f(Tred to the University of Jjondon, but was vested 
in the surviving tmstee . — lie Spencer, Duncan v. 
Royal Geological Society (1016), 33 T. L. R. 16. 

1050. Disclaimer by one trustee — Whether 

remaining trustee surviving.] — Testator appointed 
A., B. & C. exors. & trustees of his will, providing 
that, if either of them, or any succeeding trustee 
or trustees should die, or refuse or neglect, or be- 
come incapable to act in the trust, it should be 
lawful to & for the survivor of them. A., B. & C., 
^ such new trustee or trustees to be nominated in 
their or either of their stead, to appoint a new 
trustee or new trustees instead of A., B. & C,, or 
either of them, or any future trustee or trustees so 
dying, or desiring to be discharged, or refusing or 
neglecting, or becoming incapable to act as afore- 
said. A. having disclaimed the trust, & B. having 
died, C. alone, though not the survivor of A., B. & 
(\, appointed new trustees under the power : — 
Held : the new trustees were well appointed. 

If the three trustees had not been mentioned by 
name in the introductory part of the clause, it 
would have been clear to demonstration that the 
power was annexed to the office of trustee, in which 
case the disclaimer of one would have; vested the 
office of trustee in the remaining two, & the power 
would in fact have been exercised by the surviving 
tnistee (Wigram, V.-C.), — Cafe v. Bent (1846), 
5 Hare, 24 ; 67 E. R. 812 ; sub nom. Cape v. Bent, 
9 .Tur. 653 

yinrwtations : — Mentd. Morgan v. Morgan (1^51), 14 Bcav. 

72 ; lie Nicholson, Eade r. Nicholson, [1909] 2 Uh. 111. 

1051. Power given to three surviving trus- 

— ^Appointment by two surviving trustees.] — 

W., by his will, gave certain estates for the purposes 
of a charity, & appointed six trustees, with a pro- 
viso that, as often as that number should be re- 
duced down to three by death, the three survivors 
immediately afterwards appoint three 
other persons as trustees, conjointly with the three 
siuvivmg ones ; so that there should always be 
three trustees at least for the house, hospital, & 
pmimses. The trustees having been reduced to 
three, one of whom died, the remaining two ap- 
pointed four more, & one of these having died, & 
two others desiring to be discharged. Upon a 


petition to appoint new trustees : — Held : the 
appointment of the four trustees by the two 
surviving ones was valid . — lie Goosnaigh’s 
Hospital (1840), 13 L. T. O. S. 87. 

1052. Surviving trustee residing abroad.] — 

O’Reilly v. Aijderson, No. 1009, ante. 

1053. Surviving trustee declining to act.] — 

He Hadlisy, Ex p. Hadley, No. 1015, ante. 

1064. .] — Nicholson v. Wright, No. 

1104, post. 

1055. Sole surviving trustee desirous of 

retiring.] — Miller v. Priddon, No. 1011, ante. 

1056. .] — Camoys (Lord) v. Best, No. 

1065, post. 

iii. Continuing Trustee. 

1057. Who are continuing trustees — Whether 
retiring trustee.] — Stones v. Rowton, No. 1064, 
post. 

1058. .] — Camoys (Lord) v. Best, No. 

1065, post. 

1059. .] — Travis v. Illingworth, No. 

1 066, post. 

1060. .] — Trustee who has made up 

his mind to retire may be a “ continuing ” trustee 
until ho has executed a deed appointing new 
trustees. By a settlement in 1867, Lord Cran- 
worth’s Act, having been passed in 1860, it was 
declared that it should be lawful for “ the sur- 
viving or continuing trustees ” in tlie event of any 
trustees declining to act to discharge such trustees 
& to appoint any new trustees ; & it was provided 
that nothing should authorise the discharge of the 
only continuing trustees witliout the substitution 
of others. Of thi’ee original trustees one having 
died, the other two by deed in 1874 after reciting 
that they themselves “ declined to act ” “ desired 

to be discharged ” & had “ determined to appoint ” 
three other person to be trustees “ in exercise of 
the power for this purpose vested in them ” by 
the settlement appointed the three persons “ to 
be trustees in the place of ” tliemselves & deceased 
trustee respectively : — Held : the appointment was 
good. — Re Glenn Y & Hartley (1884), 25 Ch. D. 
611 ; 53 L. J. Ch. 41 7 ; 50 L. T. 79 ; 32 W. R. 467. 
Annotations : — N.F. lie Norris, Allen v. Norris (1884). 27 

Ob, D. 393 ; iid Coates to Parsons (1886), 34 Ch. D. 370. 

1061. Power given to ‘‘continuing trustee" — 
On retirement of another — Retiring trustee need not 
concur .] — He Norris, Allen v. Norris, No. 1032, 
ante. 

1062. .] — Re Coates to Parsons, 

No. 1119, post. 

1063. Three continuing trustees — One of 

unsound mind — Exercise of power by others.]— 

A power, in case any trustee or trustees should die, 
or become imwilling or unable to act, for the 
trustees for the time being, whether continuing or 
declining, to appoint new trustees : — Held : well 
exercised by two trustees out of tliree, the third 
being of unsound mind . — lie East (1873), 42 L. J. 
Ch. 480, L. JJ. 

For purpose of Settled Land Acts .] — See Setti.e- 
MENTS, Vol. XL., p. 782, No. 3130. 

iv. Retiring Trustee. 

1064. Power given to “ surviving or continuing " 
trustees — Whether retiring trustee can exercise.] — 

Two retiring trustees held not authorised to 
appoint two now trustees, under a power given to 
surviving or continuing trustees. 


PART II. SECT. 2, SUB-SECT. 2. — 
B. (d) ii. 



PART II. SECT. 2, SUB-SECT. 2.~ 
B. (d) iv. 

r. Appointmeni of trustee company 
wUh usual statutory poioers .] — Where 
the Instrument creating a trust ap- 
points two or more trustees who 


accept the trust, such trustees may 
nevertheless retire from the trust & 
appoint a trustee oo., with the usual 
statutory powers, to bo sole trustee 
in platH) of themselves . — Re Hitchik, 
Mitrray V. Kitoiiik (1902), 28 V. L. 11. 
255.— AUS. 


X X 2 
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Sect. 2. — Appoininumt of irvsteea : Sub-sect, 2, B. 
id) iv.t v.f vi, <fc vii., <fc (e).] 

Two trustees were originally appointed by a 
settlement, which contained a power that if the 
trustees or either of them should bo desirous of 
being discharged, the tenant for life, “ & after his 
decease, the surviving or continuing tnistees or 
trustee ’ ’ might appoint any other person or persons 
to be a trustee or trustees, in the stead of the 
trustee or trustees so desiriog to be discharged : — 
Held : this did not authorise the two original 
trustees, after the death of the tenant for life, to 
ret he together &- appoint two new trustees in their 
stead. — S tones v. Kowton (1853), 17 Beav. 308 ; 

I Kq. Rep. 427 ; 22 L. J. Ch. 975 ; 22 L. T. O. S. 
9 ; 17 Jur. 750 ; 1 W. R. 499 ; 51 B. R. 1052. 
Annotations : — Distd. Camoys v. Best (1854), 19 Boav. 414. 

Refd. lie Norris, Allen v. Nonls (1884), 27 Ch. 1). 333. 

1065. .] — A power “ for the surviving 

or continuing or other trustee or trustees ” to 
appoint new trustees, in the place of a trustee or 
trustees dying or desiring to be discharged or re- 
fusing or declining to act : — Held : to authorise 
the appointment, by the survivor of four trustees, 
who was desirous of being discharged, of four new 
trustees. — C amoys (Lord) v. Best (1854), 19 
Boav. 414 ; 52 E. R. 410. 

1066. ,] — Where testator appointed 

tlu'ee trustees, & empowered the surviving or 
eontimiing trustee or trustees Ids exors., adminis- 
trators or assigns, upon the trustees appointed by 
Ids will declining or becoming incapable to act, to 
appoint new trustees ; & two of the trustees had 
died, & the third, by deed, reciting that he now 
declined to act, appointed two new trustees : — Held : 
the contingency contemplated by the power had 
arisen ; but the appointment was invalid, the 
retiring trustee not being a surviving or continuing 
trust<.‘e within the meaning of the power. — T ravis 
V. Ili.ing WORTH (1805), 2 Drew. Sm. 344 ; 6 
Mew Rep. 427 ; 34 L. J. Ch. 005 ; 12 L. T. 135 ; 

II Jur M. S. 215 ; 13 W. R. 489 ; 02 E. R, 053. 
Annotations : — N.F. lie Gleimy & Hartley (1884), 25 Ch. D. 

Oil. Folld. lie Norris, Allen v. Norris (1884), 27 Ch. D. 

333. Consd. lie Coates to Parsons (1880), 34 Ch. D. 370. 

Refd. Fornum v. British Guiana Administrator-General, 

Willonis V. British Guiana Administrator -General (1889), 

14 App. Cas. 051. 

1067. .] — Be Glenny & IIartley, 

No. 1000, ante. 

1068. Or retiring trustee.] — By a marriage 

settlement a power was given to the husband & 
wife, 6c after the decease of the survivor of them, for 
the surviving 6c continuing or other trustees, or 
for the retiring trustee, in case the trustees or 
either of them should die or be desirous to be dis- 
charged, etc., to appoint any other person or per- 
sons to be a tmstee or trustees, in the place or 
stead of the trustee so dying, etc., & that the trust 
estate should be thereupon conveyed & assigned 
in such manner as that the same might be vested, 
etc., as therein mentioned, “ & in case there should 
be no former continuing trustee, then in such new 
trustee or trustees only,” upon & for the trusts 
therein declared. Of the four original trustees, 
two died ; & two being desirous to retire, three 
new trustees were nominated, 6c the estate was 
assigned to them. Of these one became desirous 
to retire, & a new tlui*d trustee was nominated in 
his place, & the trust-estate was assi^ed to the new 
tru^ee, in trust for the two contmuing trustees 
& himself ; thus making three trustees in place of 
the origin^ four ; — Held : upon the construction of 
the power, the appointment of the three trustees was 


a valid appointment ; & the whole estate being 
vested in them they could give a valid discharge. — 
Emmet v, Clark (1861), 3 Giff. 32 ; 30 L. J. Ch. 
472 ; 4 L. T. 319 ; 7 Jur. N. S. 404 ; 9 W. R. 616 ; 
66 E. R. 310. 


V. Personal Representatives. 

See Administration of Estates Act, 1925 (c. 23), 
s. 1 (2) ; Trustee Act, 1925 (c. 19), s. 18 (2). 

1069. Representatives of last surviving trustee.] 
— ^Who are the ” trustees & trustee ” who are to 
appoint if both the trustees die ? Some are ; 6c 1 
cannot find any^one except the heir of the survivor, 
or the person or persons having the personal estate 
(Jessel, M.R.). — Be Morton & Hallett (1880), 
15 Ch. D. 143; 49 L. J. Ch. 559 ; 42 L. T. 
602 ; 28 W. R. 895 ; on appeal, 15 Ch, D. 147, 
C. A. 

Annotations: — Apld. Re Cunningham & Frayling, [1891] 

2 Ch. 5C7. Mentd. lie Pixton & Tong’s Contract (1897), 

46 W. H. 187 ; Re Rumiiey & Smith, [1897] 2 Ch. 351 ; Rc 

Crimdcn & Meux’s (iJontract, [1909] 1 Ch. 690. 

1070. Provision for appointment by sur- 

viving trustee — Or executors, administrators & 
assigns.] — CiiAMBRE V . Barnabus (1850), 15 

L. T. O. S. 341. 

1071. Appointment by two sur- 

viving executors.] — Testator devised & bequeathed 
to the trustee of his will his real estate, 6c the 
residue of his personal estate upon trust for sale 6c 
conversion, & “ to pay out of the income thereof or 
out of the income of any real & leasehold estates 
until the same shall be sold ” three annuities, ” 6c 
subject to the annuities,” testator gave his residu- 
ary trust estate to his brother with a gift ” subject 
to the annuities ” to the issue of his brother in the 
event of his death in testator’s lifetime. Testator 
declared that the power of appointing new trustees 
should be vested in the competent trustee or trus- 
tees for the time being, if any, or, if none, in the 
acting exors. or exor. for the time being, or the 
administrators or administrator for the time being 
of the last surviving trustee. The trustee of the 
will died shortly after testator, having by liis will 
appointed three exors. who acted as trustees of the 
will of testator. The income of testator’s estate 
having become insufficient to pay the annuities in 
full, 6c one of the three exors. having died ; — Held : 
in the events that had happened the exors. of the 
sole trustee of testator’s will were trustees of that 
will, 6c the two surviving exors. were competent 
to exercise the power of appointing a new trustee 
in the place of deceased exor. — Re Howabth, 
Howarth V. Makinson (1909) as reported in 100 
L. T. 263 ; on appeal, [1909] 2 Ch. 19, C. A. 
Annotations : — Mentd. Re Bouloott’a Settlmt., Wood v. 

Boulcott (1911), 104 L. T. 205 ; Re Watkin’s Sottlmt., 

Wills 17. Spence, [1911] 1 Ch. 1; Re Young, Brown v. 

Hodgson, 11912] 2 Ch. 479 ; Re Jordlson, Ilaine v. 

Jordlson, [1922] 1 Ch. 440. 

1072. Acting in trust — “ Trustees for time 

being.»']--By an indenture dated Nov. 23, 1836, 
freehold hereditaments were conveyed to D. & 
R. upon trust for sale, & in the event of the death 
of any of the trustees thereby appointed or to be 
appointed as thereinafter mentioned, a power of 
appointing new trustees was limited to certain 
named persons, & after the decease of the survivor 
of them, to “ the acting trustees or trustee for the 
time being, or the exors. or administrators of the 
last acting trustee.” D. died in 1849. P. died in 
1856 intestate as to trust estates, leaving T. his 
heir-at-law. T. died intestate in 1867, leaving S. 
his heir-at-law. S. died intestate in 1876, leaving 


PART II. SECT. 2, SUB-SECT. 2.— B. (d) v. 

1069 i. RepresenJUxlivts of last surviving ^rualce. F—Dredge v. Matheson (1879), 6 V. L. R. 266, — AUS. 
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three daughters his co-heiresses-at-law. None 
of the persons named in the deed exercised the 
power of appointing new trustees, & the last 
survivor of them died in 1889. By a deed dated 
June 7, 1890, the three co-heiresses of S. appointed 
new trustees, who contracted to sell the property 
under the trust for sale. The co-heiresses did not 
otherwise act as trustees of the indenture of 1836 : 
On a vendor’s summons under Vendor & Purchaser 
Act, 1874 (c. 78): — Held: (1) S. having active 
duties to perform was not a “ bare trustee ” 
within Land Transfer Act, 1876 (c. 87), s. 48 ; 
(2) the legal estate developed upon the co-heiresses ; 
they were acting trustees for the time being, & 
consequently their appointment of new trustees 
was a valid exercise of the power. 

(3) There are conflicting opinions of Jessel, 
M.P., Hall, V.-C., as to the meaning of the term 
“ bare trustee ”... I think the view of Hall, 
V.-(\,is to be preferred. I understand him to say 
tliat a trustee who has active duties to perform, 
although he has no beneficial interest in the trust 
property, is not a “ bare trustee ” (Stirling, J.). — 
He Cunningham &: Fraytjng, fl891] 2 Ch. 

567 ; 60 L. J. Ch. 591 ; 64 L. T. 558 ; 39 W. R. 
469. 

Annotation : — As to (3) Refd. Re Blandy JenMns’ Estate, 

Blandy Jonklns v. Walker, [1917] 1 Ch. 46. 

1073. Overriding power in hands of 

donee.] — Re Routledge’s Trusts, Routledge v. 
Saul, No. 1417, post. 

1074. Executors not proving — Appointment 

by sole proving executor — During life of others.] — 

Re Boucherett, Barne v. Erskine, No. 1118, 
post. 

1075. Representatives of donee of power — ^Three 
executors appointed by will — Appointment by two 
only.] — A power contained in a settlement of real 
estate on trust for sale enabled one of the parties, 
his exors., administrators <& assigns, on a vacancy 
to appoint a new trustee. The party so empowered 
died, having by his will named three exors., one 
of whom renounced probate ; & the vacancy in 
the trust having occurred, it was held that the two 
acting exors. had power to appoint the new 
trustee. — Granville (Earl) v. M‘Neile (1849), 
7 Hare, 166 ; 18 I.. J. Ch. 164 ; 13 Jur. 252 ; 68 
E. K. 64. 


vi. Acting Trvstee. 


1076. Trustees declining to act.] — A. by his will 

bequeathed to R. S. & R. L. R. a sum of money 
upon trust ; & to M. S., R. 8., & G. A D., certain 
personal property upon trust ; & then devised his 
real property to R. S. & G. A. D., also upon trust ; 
& then directed that if either of his said trustees, 
the said R. 8. & R. L. R. so far as applied to the 
trasts reposed in them respectively, or the said 
M. 8., R. S., & G. A. D., so far as applied to the 
t^ts reposed in them respectively as aforesaid, 
should decline to act, etc., it should be lawful for 
the survivor of the trustees so acting in the trusts 
wherein such vacancy should happen, or the exors. 
or administrators of the last surviving trustee, to 
appoint other trustees : — Held : this power was 
not well executed by the two trustees, both of 
whom had wholly declined to act in the trust. — 
V. Sharp (1819), 2 B. & Aid. 406 ; 106 
-lii. R. 414, 


‘--pistd. Re Hadley (1851). 5 De G. & Sm. 6’ 
Reid (1842), 6 Jur. 530 ; Re Tyler’s Trui 
(1851), 15 Jur. 1120. 

1077. Trustee of unsound mind — Appolntmen 
®y^*‘®R«inlng trustees.]— Re East, No. 106S 


See, generally, Sub-sect. 4, B. (d) v., ante. 


vii. Committee of Lunatic. 

See Lunatics, Vol. XXXIII., p. 226, Nos, 1360- 
1364. 

(e) Who may be Appointed. 

See, generally. Sub-sect. 1, ante. 

1078. Persons contemplated by instrument — As 
construed by court.] — Testator devised real & per- 
sonal estate, on certain trusts, which, as the ct. 
considered, testator intended to be performed by 
his trustees named, & the survivors survivor, & 
by the heir’s & assigns, or by the exors. or adminis- 
trators, of the survivor. The will contained no 
power to appoint new trustees. The surviving 
trustee devised & bequeathed the trust estates & 
powers to A., B., & 0., upon the trusts of the first 
will. Held : this devise & the appointment of 

A. , B. & G. as trustees, were valid. — T itle Y v. 
WOLSTENHOLME (1844), 7 Beav. 425 ; 13 L. J. Ch. 
410 ; 3 L. T. O. S. 279 ; 49 E. R. 1130. 

AnnotatUnis : — Consd. Macdonald v. Walker (1851), 14 Reav. 

55G. Apld. Hall V. May (1857), 3 K. & J. 685. Consd. 

Re Morton & Hallott (1880), 15 Ch. I). 143 ; Oshorno v. 

Rowlett (1880), 1.3 Ch. 1). 774 ; Re Woldanls. Rivers v. 

Waldanis, [1908] 1 Ch. 123. Distd. Re Cnmdon & Meux’s 

Contract, [1909] 1 (Jh. 690. Refd. Ocklcston v. Heap 

(1847), 1 l)c G. & Sm. 610 ; Stevens v. Austen (1861), 

3 K. & E. 685. Mentd. Saloway v. Strawbridge (1855), 

1 K. & J. 371. 

1079. Person appointed trustee by will — Ap- 
pointment revoked by codicil.) — Testator by his 
will appointed S. & O. trustees of certain property 
therein comprised, which appointment he after- 
wards revoked by codicil, substituting II. & B. in 
their room. The will contained the ordinary 
clauses authorising the appointment by the con- 
tinuing trustees or trustee of a now trustee or new 
trustees in the place of any dying or desiring to be 
discharged. Shortly after the death of testator, 
C., one of the excluded trustees, paid £75 to H. 
upon the understanding that II. should retire, & 
that he, C., should be appointed a new trustee in 
his place. This arrangement was assumed to bo 
carried into effect by indenture made between H., 

B. , & C., in which the pecuniary consideration was 
was disclosed : — Held : this attempted execution 
of the power of appointment was fraudulent &; 
void. The deed was directed to be cancelled, &> 
the sum of £76 to be paid over by H. to the cestui 
que trust. — SuGDEN v. Crossland (1856), 3 Sm. & 
G. 192 ; 25 L. J. Ch, 563 ; 26 L. T. O. S. 307 ; 
2 Jur. N. S. 318 ; 4 W. R. 343 ; 65 E. R. 020. 
Annotation: — Refd. Re Thorpe, Vipoiit v. Radcllffc, [1891] 

2 Ch. 360. 

1080. Tenant for life,] — Testator devised his real 
estate to trustees in trust for his wife for life, with 
remainder to F. for life, with remainders over, & 
with a power of sale, at the discretion of the 
trustees or trustee for the time being, & wit h the 
usual power for the surviving or acting trustee or 
trustees, with the consent of the tenant for life, 
to appoint new trustees. The solo acting trustee 
appointed testator’s widow & F. new trustees 
jointly with himself. F. being sole surviving 
trustee contracted for the sale of pari of the 
property : — Held : the power to appoint new 
trustees had been well exercised, there being 
nothing in the will to prevent the appointment of 
a tenant for life as trustee. — Forster v. Abraham 
(1874), L. R. 17 Bq. 351 ; 43 L. J. Ch. 199 ; 22 
W. R. 386. 

Annotations:— Exvld. Re Kemp’s S. E. (1883), 24 Ch. D. 

485. Refd. Re Stamford, Payne v. Stamford, [1896] 1 

Ch. 288 : Monteflorer. Guedalla (No, 2) (1903), 73 L. J. Ch. 

13. Mentd. Hlokley v. Hlokley (1876), 2 Ch. D. 190. 

lOgl, Also donee of power.] — T empest v. 

Camoys (Lord), No. 1083, post. 

1082. Solicitors In partnership.] — Re Norris, 
Allen v. Norris, No. 1032, ante. 
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Sect, 2. — Appointment of trustees : Sub-aecU 2, B, 
{ e) & (/).] 

1088 . Donee ol power.] — On a petition for the 
appointment of a new trustee of a will in substi- 
tution for one who had died, the ct., declining to 
lay down any hard and fast rule that under no 
circumstances will a cestui que trust & one of the 
donees of a power to appoint new trustees be 
appointed as trustee, directed the appointment as 
trustee of one of several persons beneficially 
interested in the estate of testator, who had 
nominated as trustees of his will persons to whom 
he had given beneficial interests, & on their death 
or retirement had empowered the persons bene- 
ficially entitled for the time being “ to appoint 
one or more persons to supply the vacancy.” 

I certainly do not desire to say anything which 
would one way or other affect the question of 
whether the donee of a power, or as in the case 
1 put some time ago a sole tenant for life, could 
appoint himself a trustee, & whether that would 
be a valid appointment. There is no limitation, 
as I here said, in the language of this power, the 
words being ” one or more persons ” without any 
limitation. There is nothing to show in the 
teirms of testator’s will that it is to be some 
persons other than the donees of the power 
(Chitty, J.). — Tempest v. Camoys (Lord) (1888), 
58 L. T. 221 ; 52 J. P. 532. 

Annotation : — Apld. Montoflore v. Guodolla, [1903] 2 Ch. 
723. 

1084 . .] — By a marriage settlement pro- 

perty belonging to tlie wife was settled on trusts 
in favour of the wife, her children, appointees, & 
next of kin, & if any trustee should die, or go to 
reside abroad, or desii’e to retire from, or refuse 
or become incai)able to act in, the trusts, the 
husband & wife, or the survivor, & after the de- 
cease of such survivor, the continuing trustees or 
trustee, or, if no continuing trustee, the retiring 
or refusing trustees or trustee, or the exors., or 
administrators of the last acting trustee, were 
empowered to appoint any ” other ” person or 
persons to be a trustee or trustees in the place 
of the trustee or trustees so dying, or going to 
reside abroad, or desiring to retire, or refusing, or 
becoming incapable, to act. The husband & wife, 
in exercise of the power, purported to appoint the 
husband & another person to bo trustees in the 
place of retiring trustees. Upon a summons 
raising the question whether the retiring trustees 
might transfer the trust property to the persons so 
appointed : — Held : (1) a power of appointing new 
trustees being fiduciary, the donee of such a power 
cannot appoint himself ; (2) the terms of the power 
required that the trustee or trustees to be ap- 
pointed should be some person or persons ” other ” 
than the person or persons making the appoint- 
ment, therefore, upon both these grounds the 
appointment was invalid . — Re Skeats’ Settle- 
ment, Skeats V. Evans (1889), 42 Ch. D. 522 ; 
68 L. J. Ch. 656 ; 61 L. T. 600 ; sub nom. Skeats 
V, Allen, 37 W. B. 778. 

Annotations : — As to (1) Apld. Re Newon, Newen v, Baraes, 
[1894] 2 Oh. 297. COMiu Re Shortridge, [1896] 1 Ch. 278. 
&[pld. Montefiorer. Guedalla, [1903] 2 Ch. 723. Distd. Re 
Coftor, Jennings v, Nye (1914), 84 L. J. Oh. 337. Reid. 
Re A., [1904] 2 Oh. 328 ; Re Sampson, Sampson v. Samp- 
son, [1906] 1 Ch. 435. 

1085 . .] — The donee of a power of appoint- 

ing new trustees cannot appoint himself either 


solely or jointly with other trustees . — Re Newen, 
Newen v, Barnes, [1894] 2 Ch. 297 ; 63 L. J. Oh. 
763 ; 70 L. T. 663 ; 68 J. P. 767 ; 43 W. B. 68 ; 
8 B. 309. 

Annotations : — Expld. Montoflore v. Guedalla, [1903] 2 Ch. 

723. Consd. Re Sampson, Sampson v. Sampson, [1906] 

1 Ch. 436. Mentd. Re Hunt, Pollard v. Geake (1900), 44 

Sol. Jo. 314 ; Jte Stamford & Warrington, Payne v. Grey, 

[1926] 1 Oh. 162. 

1086. .] — There is no rule that a donee of a 

power to appoint new trustees is unable to appoint 

self. The ct. will sanction such an api)ointment 
in special circumstances. — M ontefiorb v. Gub- 
dalla, [1903] 2 Ch. 723 ; 73 L. J. Ch. 13 ; 89 
L. T. 472 ; 62 W. B. 161 ; 47 Sol. Jo. 877. 
Annotation : — Distd. Re Sampson, Sampson v. Sampson, 

[1906J 1 Ch. 435. 

SeCt nowt Trustee Act, 1925 (c. 19), s. 36 (1). 

1087 . Person subject to condition — ** Return to 
England ** — Six months visit sufficient.] — Testator 
appointed B., then residing in Australia, one of his 
exors., At trustees, ” if & when he shall return to 
England,” & devised his real estates to his trustees 
upon tlio trusts of his will. B. returned to 
England eight years after testator’s death, for his 
hemth, & remained in this country six months, & 
then went back to Australia, without having 
proved the will or taken any part in the execution 
of the trusts: — Held: B. had fulfilled the con- 
dition by his residence for a substantial period in 
England ; in the absence of evidence that he 
had dissented from or disclaimed the trusteeship 
before his return, the trusteeship <& the estates 
vested in him on his coming to England. — Re 
Arbib & Class’s Contract, [1891] 1 Ch. 601 ; 00 
L. .1. Ch. 263 ; 64 L. T. 217 ; 39 W. B. 306, C. A. 
Annotation : — Mentd. Re Spindlor & Mcar’s Contract (1901), 

81 L. T. 295. 

1088 . Solicitor of donee of power.]— Be Htam- 
FORi) (Earl), Payne v. Stamford, No. 1016, ante. 

1089. .] — (1) Though the ct. will not itself 

appoint a solr. of one of the parties to be a new 
trustee, an appointment of his own solr. by the 
donee of a power to appoint is not invalid, even 
when the appointment is made without notice to 
the cestuia que trusty & the trustee ai)pointed is 
objectionable to some of them. 

(2) The rule that the donee of a power to 
appoint new trustees cannot exercise it after the 
ct. has made an order for administration without 
the aijproval of the ct. ai^plies only when there is 
a general administration order. It does not apply 
to an order for partial administration under 
B. S. C., Ord. 66, unless an inquiry is ordered as 
to the appointment of new trustees, or the pro- 
ceedings are taken for the purpose of having new 
trustees appointed. — Re Cotter, Jennings v. Nye, 
[1916] 1 Ch. 307 ; 84 L. J. Ch. 337 ; 112 L. T. 340 ; 
69 8ol. Jo. 177. 

1090 . Person residing out of jurisdiction — Cestui 
que trust out of Jurisdiction.] — (1) An American 
citizen, resident in England, mamed an English 
lady, & her property ” was assigned to trustees 
upon trusts for the benefit of herself & her children,” 
& a power was contained in the settlement for 
investment of the property in American funds 
or realty. The husband & \^e remove to America, 
& the property is invested in American funds, & 
three new trustees, who are American citizens, are 
appointed : — Held : the appointment of new 
trustees was valid. 


PART n. SECT. 2, SUB-SECT. 2.— 
B. (i). 

1083 i. Donee of power. \ — Semhle : 
donoos of a power of appointment of 
new trustees, whether statutory or 
arising under the trust instrument, 
cannot appoint themselves. — Re Ham's 


Settlement, Ham v. Ham, [1919] 
V. L. R. 187.— AUS. 

1000 i. Person residing out of juris- 
dicHon — Cestui aue trim out of juris- 
diction.] — Re Kay, Mackinnov e. 
STRiNaRR, [1927] V. L. R. 66 ; [1927] 
Argus L. R. 27.— AUS. 


t. .] — Green v. Nicholson 

(1869), 6 W. W. & A’B. 147.— AUS. 

a. Trustee companvA — Where a 
vacancy occurs In a body of individual 
trustees the remaining trustees may 
appoint a trustee oo. to fill the vacancy 
& act jointly with them.— Gbowlby v. 
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(2) Senible : ti^e original number of trustees 
should bs adhered to in any new appointment of 
trustees. 

In the abstract there is nothing materially in- 
convenient or improper in the appointment of a 
different number (Knight Bbuob, V.-C.). — 
Mbinbrtzhagkn V. Davis (1844), 1 Coll. 336 ; 13 
J.. J. Ch. 457 ; 3 L. T. O. 8. 452 ; 8 Jur. 973 ; 03 
B). U. 444. 

Anmtationa : — As to (1) Pistd. He Giiibert’a Trust Estuto 

(1852), 16 Jut. 852. As to (2) Difltd. Stones v. Howton 

(1853), 1 Eq. llep. 427. Folld. Hillman v. Westwood 

(1854), 3 Kq. Rep. 142. 

1091. 0 — Testator bequeathed a share 

of a fund in trust for lus daughter & her children, 
power being given to the trustees to invest the 
same in the public funds of any colony or depen- 
dency of the United Kingdom. The daughter 
rnarriod a domiciled citizen of the Canadian 
dominion & was permanently resident in Canada. 
It was proposed to appoint two persona, citizens 
of Canada, trustees, & to transfer the share of the 
trust fund to them for the jiurpose of investment 
in securities in Canada . — Re Smith’s Trusts 
(1872), 20 lu T. 820 ; 20 W. K. 095. 

( / ) Numljer of Tnistees. 

See, now. Trustee Act, 1925 (c. 19), s. 37. 

1092. Whether original number must be main- 
tained.] — Where a deed contains a power for the 
appointment of eight now trustees for a chapel 
the ct. hold that eight & neither more nor less 
than that ought to be the number. — ^A.-G. v. 
Blackburn (1853), 21 L. T. O. 8. 201. 

1093. Appointment of greater number than 

original.] — By an instrument of a testamentary 
nature, estates wore limited to two trustees, with 
power to each of them who should accept the 
trusts, to name &; appoint any other pei*son be 
pleased to succeed to himself in the trusts thereby 
created, after his own decease. One only of the 
two persons named as trustees accepted the 
trusts, & he, by his will, appointed three other 
persons to succeed him : — Held : such an appoint- 
ment was authorised by the power. — Sands v, 
Nugeb (1830), 8 Sim. 130 ; Donnelly, 106 ; 5L.,1. 
Ch. 329 ; 47 K. R. 257. 

Annotation; — Distd. Re Clark, Ex p, Davia (1843), 2 Y. & 

C. Cli. Cas. 468. 

1094. ,] — D’Almajne V. Anderson 

(1841), Lewin on Trusts, 12ih ed. 820. 

Annot^ion Diatd. Re Clark, Ex p, Davis (1843), 2 Y. & 

C. Ch. Caa. 468. 

1095. ,] — Where by a settlement a 

certain number of persons are appointed trustees, 

power is given, upon the death or retirement of 
a trustee or trustees, to appoint any other person 
or persons to be a trustee or trustees in his or their 
room, the appointment of a greater than the 
original number of trustees is not a valid exercise 
of the power . — Re Clark, Ex p, Davis (1843), 2 
Y. & C. Ch. Cas. 468 ; 3 Mont. D. & De. G. 304 ; 
12 L. J. Bey. 38 ; 1 L. T. O. 8. 143 ; 7 Jur. 430 ; 
03 E. R. 209, Ct. of R. 

1096. J — Mbinertzhagbn v. Davis, 

No. 1090, ante. 

Appointment of lesser number than 

orlMal.] — -Where throe trustees were named in a 
settlement with a power to the cestuis que trust to 


nominate, substitute or appoint any nereon or 
persons in the place of the said present or other 
trustee ot trustees, who should diet,” etc. : — : 
an appointment of two persons only in the room 
of the three original trustees was a valid appoint- 
ment. — Re Poole Bathurst’s Estate (1854), 2 
Sm. &; G. 109 ; 65 E. R. 351 ; suh nom. Re Poole 
Bathurst’s Estate, Re South Wales Railway 
Act, 1846 & South Wales Amendment Act, 
1840, Ex p. Bathurst, 23 L. T, O. S. 218 ; 18 
Jur. 668. 

1098. .] — The trustees of a deed had 

a discretionary power of distribution over a fvmd 
amongst a class of children, who in default took 
equally. There were originally five trustees, one 
of whom was a member of the class. After the 
death of the surviving trustee, three new trustees 
were appointed under a power, one of whom, A., 
was a member of the class. These three appor- 
tioned the fund, except a minute portion, amongst 
the three siu'vivors of the children equally, in- 
cluding A. : — Held : the appointment of three 
trustees, instead of five, was not void. — Reid v. 
Reid (1862), 30 Boav. 388 ; 8 Jur. N. S. 499 ; 
10 W. R. 225; 54 E. R. 939. 

Annotation : — Refd. Tempest v. Comoys (1888), 58 L. T. 221. 

1099. .] — Re Cunningham & Bradley 

& Wilson (1877), 12 L. J. N. C. 214. 

Annotation : — Refd. West of England & South Wales Dis- 
trict Bank v. Murch (1883), 23 Ch. D. 138. 

1100. ,] — Re Coates to Parsons, 

No. 1119, ante. 

1101. .] — Re Mercer, Bell v. Witts 

(1894), 38 Sol. Jo. 338. 

1102. .] — ^By a will iliree trustees wore 

appointed ; &, in the power of appointing new 
trustees, it was provided that, if the trustees 
thereby appointed, or to be appointed under the 
Iiower, or any of them, should die or bo desiiDus 
of being discharged, etc., it should be lawful for 
the surviving & continuing trustees or trustee, or 
the exors. or administrators of the last surviving 
or continuing trustee, to appoint any other 
person or persons in the stead of the trustee oi* 
trustees so dying, etc., either solely or Jointly with 
the other trustee or trustees ; & that thereupon 
the trust estates should be conveyed so as to vest 
in the surviving or continuing trustees or trustee 
& the new trustee or trustees, or, if there should 
be no such surviving or continuing trustee, in such 
new trustees only. One of the persons named 
trustees died in testator’s lifetime. The survivor 
of the two trustees, being desirous of retiring, 
appointed one new trustee in his own place ; — 
Held : the appointment was invalid ; & the ct. 
would not, under the power, appoint two trustees 
only, without being satisfied that such a course 
was for the benefit of the cestuis que trust. — 
Lonsdale (Eari.) v. Beckett (1850), 4 De G. & 
Sm. 73 ; 19 L. J. Ch. 342 ; 16 L. T. O. S. 229 ; 
64 E. R. 740. 

Annotation : — ^FoUd. Nicholson v. Smith (1857), 3 Jur. N. S. 

313. 

1103. .] — Throe trustees appointed in 

a wUl, with power for the surviving trustee, his 
exors., administrators or assigns, with the consent 
of A., to appoint one or more person or persons 
to be a trustee or trustees in the room, etc., & 


& Northkbn Distbic-; 
Ltd. ( 1898), 2 vTl. R 


PART IL SECT. 2, SUB-SEOT. 2,— 
B. it). 

(y^qinolmnber must 
maxmainedr-Apprnrdment of greater 


number than original.] — A. party, by 
trust deed of settlement, conveyed his 
property to four trustees, 8c acceptors 
or smrvlvors whereof a majority to bo 
a quorum, with power, In the event of 
any declining to act, or dying, to ** add 
8c assume other proper persons in 
their place ; two only accepted, 8c 
they by deed of assun^ptiotr, assumed 


three in place of the two who declined : 
— Held : ultra vires, 8c the assumption 
of all the three was void. — Fbrrib v. 
Baird (1834 ), 12 Sh. (Ot. of Sees.) 672 ; 
9 Fao. OoU. 350.— SObT. 


1098 li. .]— Davidson v. 

MAOKsyzra (1835), 13 Bh. (Ot. of Bess.) 
1082 ; 10 Fao. Ooll. 880.— SOOT, 
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thereupon the trust estates to be vested in such 
trustee or trustees solely or jointly with the 
continuing trustee or trustees : — Held : to autho- 
rise the appointment by the surviving trustee of 
two trustees to act with liim without specifying 
in whose place. — Uilt.man v. Westwood (1854), 

3 Eq. Kep. 142 ; 24 L. J. Ch. 57 ; 24 L. T. O. S. 
154 ; 3 W. K. 41. 

1104. .] — Devise in 1832 to three trus- 

tees A.,B. & (J. & their heirs, with a power that if 
any of the trustees should die, or be desirous to be 
discharged, etc., then it should be lawful for the 
surviving or continuing trustees or trustee, or the 
exors., etc., of the last surviving or continuing 
trustee, by deed to appoint any person in the place 
of tlie trustee or trustees so dying or desirous to 
bo discharged, etc., & testator appointed A., B. 

& C. his exors. A. died in testator’s lifetime. 

B. & C. renounced probate, & administration was 
granted to the widow of testator : & immediately 
aft-erwards, in 1845, B. A:- C. by deed duly executed, 
reciting that tliey were desirous of retiring from 
the trusts, ^ referring to the power aforesaid, ap- 
pointed two other persons to bo trustees in their 
own room. The wid,ow died, B. died, & one of 
the persons so last appointed died. The survivor 
of the persona so last appointed then sold, in 
execution of the trusts : — Held : (1) the appoint- 
ment of 1845 was bad ; (2) C. might now api)oint 
two other persons in the room of B. & A. who had 
died in testator’s lifetime ; & C. & such two new 
trustees, or if 0. should still decline to act, such 
two new trustees together with a third new trustee 
to be by them appointed in the room of C., could 
make a good title. 

A. having died in testator’s lifetime, the devise 
was treated as a devise originally to three trustees, 

& the number was required to bo raised to three. — 
Nicholson v . Wright (1857), 26 L. J. Ch. 312; 

29 L. T. O. S. 52 ; 5 W. B. 431 ; sub nom. Nichol- 
son V. Smith, 3 .Tur. N. S. 313. 

Annotations Refd. Toll v. De Wlnton (1857), 2 De G. & J. 

13; Re Glenny & Hartley (1884), 25 Ch. I). 611 ; Re 

Norris, Alien v. Norris (1881), 27 Ch. D. 333. 

1106. .] — Emmet v. Clark, No. 1068, • 

ante. 

Trustees of settlement of land.] — See Trustee 
Act, 1925 (c. 19), s. 34. 

C. Under Statute. 

{a) In General. 

See, now, Trustee Act, 1925 (c. 19), s. 36. 

1106. Personal representatives of deceased sole 
trustee — Cannot be required to exercise statutory 
powers — At request of beneficiaries.] — The exors. 
of the sole exor. of a deceased sole trustee whose 
sole exor. had never acted in the trust, were applied 
to in Apr. 1883, to take steps to enable the tenant 
for life of a small sum of stock standing in the 
name of deceased trustee to receive the dividends. 
In May, 1883, the exors. handed to the solr. of the 
tenant for life the probate of their testator’s will, 
that he might produce it at the Bank of England, 
which he did. After some correspondence, in the 
course of which the exors. asked for evidence of 
the title of the cestuis que trust, which did not ap- 
pear ^ have been produced, the solr. of the tenant 
for life about the end of May sent a power of 
attorney to bo executed by the exors. to enable 
her to receive the dividends. The exors. did not 
execute or return the power. In July the solr. of 
i he tenant for life applied to the exors. to appoint 
new trustees under Conveyancing and Law of 
Property Act, 1881 (c. 41), to which the exors. 


Trustees. 

replied, stating their ignorance of the title of the 
cestuis que truM, Ultimately, in Nov. 1883, the 
cestuis que trust presented a petition for the ap- 
pointment of new trustees & a vesting order : — 
Held : (1 ) the representative of a deceased trustee 
is not bound at the request of the cestuis que trust 
to exercise the power of appointing new trustees 
given by Conveyancing & Law of Property Act, 
1881 (c. 41) ; & the refusal to do so was not 
a sufficient reason for ordering the exors. to pay 
the costs of a petition for the appointment of new 
trustees. (2) If the representatives of a deceased 
trustee allow a transfer into their own names of 
the trust fund, they will be taken to have accepted 
the trust. — Be Knight’s Will (1883), 26 Ch. D. 
82 ; 53 L. J. Ch. 223 ; 49 L. T. 774 ; 32 W. B. 
336 ; on appeal (1884), 26 Ch. D. at p. 90, C. A. 
Annotations : — Mentd. Re Carthpw, Re Pauli (1 884), 51 L. T. 

435 ; In the Estate of Plant, Wild v. Plant, [1926] P. 139. 

1107. Exercise of statutory power — Overrides 
provision in instrument for consent of beneficiary.] 

— ^A settlement of real estate of which there were 
four trustees, provided that if the trustees thereby 
appointed “ or any future trustee or trustees to be 
appointed in the place of them or any of them as 
hereinafter mentioned ” should die or be desirous 
of being discharged, etc., it should be lawful for 
the “ surviving or continuing trustee or trustees 
for the time being,” with the consent of the tenant 
for life, or in tail for the time being entitled in 
possession, to appoint a new trustee or new trustees 
in the place of the trustee or trustees so dying, etc. 
In 1872, four new trustees were appointed under 
Trustee Act, 1850 (c. 60), in the place of two de- 
ceased two retiring trustees. After this a 
decree was made for carrying the trusts of the 
settlement into execution. Two of the trustee's 
of 1872 being dead, & another desiring to retire, 
pltf., who was an infant tenant in tail in possession, 
took out a summons to appoint new trustees. W., 
the continuing trustee, took out a summons asking 
that he might be at liberty to appoint new trustees. 
A reference to chambers being directed, W. pro- 
posed new trustees whom the ct. considered to be 
proper persons, but to whom all the persons 
beneficially interested objected : — Held : the per- 
sons nominated by W. must be appointed, though 
the tenant in tail in possession did not consent, 
for as the power in the settlement only applied to 
filling up vacancies in the number of original 
trustees, or trustees appointed under the power, 
it had come to an end when new trustees wore 
appointed by the ct. in 1872, & the fetter imposed 
by the settlement on the exercise of that power 
did not apply to the new power given to the 
continuing trustee by Conveyancing & Law of 
Property Act, 1881 (c. 41), which enabled him to 
fill up vacancies in a body of trustees not coming 
within the scope of the power in the settlement. — 
Cecil v. Langdon (1884), 28 Ch. D. 1 ; 54 L. J. 
Ch. 313 ; 51 L. T. 618 ; 33 W. R. 1, C. A. 
Annotation : — Consd. Re Wheeler & De Roohow [1896] 1 Ch. 

315. 

1108. Supersedes special provision in private 

Act.] — ^A private Act, passed in 1869, enacted that 
Lord Cranworth’s Act, 1860 (c. 145), s. 27, should 
be deemed & taken to apply to the trusteeship of 
the “ Manchester estates ” comprised therein ; 
“ provided that every new trustee of estate shall be 
appointed with the approbation of the Ot. of Oh.” 
In 1886, a deed was executed by the continuing 
trustees appointing new trustees under the power 
‘ ‘ vested in them b v statute.” This deed contained 
the usual declaration vesting the estates in the 
now trustees ; but the appointment was not made 
with the approbation of the ct. ; — Held : the deed 
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must be construed as if the special provision 
contained in the private Act had formed part of 
l>Drd Cranworth’s Act, 1860 (c. 145) ; as Lord 
Cranworth’s Act, 1800 (c. 145), had been repealed, 
the ct. could not add that special provision to the 
general power of ajmointment given by Con- 
veyancing & Law of Property Act, 1881 (c. 41) ; 
& "the new trustees were well appointed. — Re 
]^.oyd’s Trustees (1888), 57 L. J. Ch. 246. 

1109. Court cannot control.] — The ct. has 

no jurisdiction under Trustee Acts to appoint new 
trustees of a will against the wishes of an existing 
sole trustee desirous of exercising his statutory 
powers of appointing new trustees under Convey- 
ancing & Beal Property Act, 1881 (c. 41), s. 31, 
even though the application to the ct. is made by 
a majority of the beneficiaries, & the existing 
tnLstee has himself no beneficial interest. — Re 
IIIGGINBOTTOM, [1892] 3 Cli. 132 ; 62 L. J. Ch. 74 ; 
67 L. T. 190 ; 3 K. 23. 

1110. Donee cannot appoint himself.] — 

Under the statutory power of appointing new 
trustees conferred by the Trustee Act, 1893 (c. 53), 
s. 10 (1), the person making the appointment 
cannot validly appoint himself, eitlier alone or 
jointly with any other yierson. — Re Sampson, 
Sampson v. Sampson, [1906] 1 Ch. 435 ; 75 L. J. Ch. 
302 ; 94L. T.241; 54W.B.342; 50 Sol. Jo. 239. 

(6) When Appointment may he made. 

See Trustee Act, 1925 (c. 19), s. 36. 

1111. Absence abroad for more than twelve 
months — Settlement executed prior to Act.] — A 
settlement executed in 1878 contained no express 
power to appoint new trustees, but there was a 
declaration that the husband & wife duiing their 
joint lives, & the survivor of them during his or 
her life, “ shall have power to appoint new trustees 
or a new trustee for this settlement.” There was 
no express reference to the power of appointing 
new trustees conferred by Lord CVan worth’s Act, 
1860 (c. 145), 8. 27, which was then in force : — 
Held : after the commencement of Conveyancing 
Act, 1881 (c. 41), the husband & wife were tlie 
proper persons to exercise the power conferred 
by sect. 31 of that Act, of appointing a new trustee 
in place of one of the trustees who had remained 
out of the United Kingdom for more than twelve 
months, though sect. 27 of Lord Cranworth’s Act 
did not provide for, & the paHies when they 
executed the settlement probably did not con- 
template, the occurrence of a vacancy in that 
event. — ^iJeWAXKER & Hughes’ Contract (1883), 
24 Ch. D. 698 ; 53 L. J. Ch. 135 ; 49 L. T. 597. 

: — Consd. Re Boucherott, Barne v. Krsklno, 
Ch. 180. Reid. Re Wheeler & Do Koohow, [1896] 

1 un, 316* 

1112. Trustee returning to England for one 

week.] — One of two trustees purported to appoint 
a new trustee in the place of his co-trustee under 

power in that behalf conferred by Trustee Act, 
1893 (c. 53), 8. 10 (1), on the ground that the co- 
trustee had resided abroad for more than twelve 
months. The co-trustee had remained out of the 
United Kingdom for more than twelve months, 
^^^opt for one week when he was in London : — 
Held : the event upon which the power arose had 


not happened & the appointment was bad. — Re 
Waucer, Summers v. Barrow, [1901] 1 Ch. 259 ; 
70 L. J. Ch. 229 ; 49 W. B. 167 ; 45 Sol. Jo. 119. 

(c) Who may Appoint. 

See Trustee Act, 1925 (c. 19), s. 36. 

1113. Personal representative of last surviving or 
continuing trustee — Executor of sole trustee.] — 

The power of appointing new trustees given by 
Conveyancing Act, 1881 (c. 41), s. 31, to ” the 
personal representatives of the last surviving or 
continuing trustee ” includes the case of an exor. 
of a sole trustee. — Re Shafto’s Trusts (1885), 
29 Ch. 1). 247 ; 54 L. J. Ch. 885 ; 53 L. T. 261 ; 
33 W. B. 728. 

1114-. No person able or willing to act — Donees 

of power unable to agree .] — Re Sheppard’s 
Se'ptlement Trusts, [1888] W. N. 234. 

1115. Donee of power unascertain- 

able.] — C radock v. Witham, [1895] W. N. 75. 

1116. Trustees dying In lifetime of testator.] 

— Conveyancing Act, 1881 (c. 41), s. 31, does not 
enable the personal representative of tlio survivor 
of two trustees nominated by a will, but dying 
before testator, to appoint new trustees of the will. 
— Nicholson v. Field, [1893] 2 Ch. 511 ; 62 

L. .1. Ch. 1015 ; 69 L. T. 299 ; 42 W. B. 48 ; 3 B. 
528. 

-.] — See^ now. Trustee Act, 1925 (c. 19), 

s. 36 (8). 

1117. Execution with general grant of pro- 

bate — Though trustees named in will of sole 
surviving trustee.] — Conveyancing Act, 1881 
(c. 41), s. 31, does not enable a sole surviving trustee 
of a will to appoint by his will, in continuation to 
himself, trustees of the will of original testator. 

The sole surviving trustee of a will by his will 
appointed general exors., also purported to 
appoint special exors., for the puri)ose of executing, 
in continuation to himself, the trusts of the will 
of original testator. The general exors., obtained 
a grant of probate of the will of the trustee to 
themselves as “ general ex el's.,” without any 
reservation of i)ower to the special exors. to come 
in & prove, & proceeded by deed to appoint two 
persons to be trustees of the will of original 
testator. Subsequently probate of the will of the 
trustee, limited to the trust estates of original 
testator, was granted to the persons named as 
special exors. : — Held : the will of the trustee did 
not operate as an exercise of the power of appoint- 
ing new trustees conferred by Conveyancing Act, 
1881 (c. 41), s. 31, but as the general exors. were, 
at the time when the deed of appointment was 
executed, in possession of a general grant of 
probate, which was the only probate then in 
existence, they were “ personal representatives ” 
of a last surviving trustee within the meaning of 
the sect., & therefore the deed was a valid appoint- 
ment of trustees. 

There would be manifest inconvenience in vesting 
the power of appointment in persons about whom 
there is a doubt whether they will prove or not, &: 
who in the meantime may be inaccessible, & I 
cannot but think that those who can for the time 
being produce the only evidence of office & 
authority were intended by the legislature to be 


part II. SECT. 2, SUB-SECT. 

K m_ (b). 

». Trust property in colony c 
in colon 
property t 

“'““y “ woU M in Eiitlaia, 
nf ooours In tUe trustwa tl 
’TJ^^oolony, a new trustee mi 
to Buoh vacancy 
44 & 45 Viet. c. 41, a. 32 (1).-%] 


V . Thorpe (1890), 16 V. L. R. 85.— 

AUS. 

PART II. SECT. 2, SUB-SECT. 2.— 
C. (c). 

0 . Surviving or continuing trustee.] 
— Under Trustee Act, 8. 4 (1), an 
appointment may be made by the 
surviving or oontinuingr trustee in the 
place or the trustee deslrlner to be 


dlscharfired ; but the sect, does not 
contemplate the appointment by the 
surviviag trustee of some one in his 
own stead . — Re National Trust Co. 
Sc McLAUaHLiN (1925), 57 O. L. R. 
319.— CAN. 

d. Donees of power — No person 
beneficially entiUed in possession .] — 
The power of appointing trustees 
given by Conveyancing Ordinance, 
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Sect. 2 . — Avpoinimeni of iruaieea: Svb-sect, 2, C. 

(c) & ( d ), <fc D . ( a ) ( b ) i . ] 

the personal representatives of the testator for the 
purpose of appointing liis successor as trustee 
(Kekewich, J .)* — ^ Parker’s Trusts, [1894] 
1 Oh. 707 ; 03 L. .T. Ch. 310 ; 70 L. T. 105. 

1118. Acting executor — Only proving execu- 

tor.] — H., by his will dated in 1875, devised his 
real estate to trustees to certain uses. The will 
contained no power of appointing new trustees, 
but in effect referred to the powers given by Lord 
Cranworth’s Act, 1800 (c. 146). H. died in 1877. 
The last surviving trustee died in 1888, having by 
his will appointed three exors. Probate was 
granted to one only, power to prove being reserved 
to the other two. In 1894 the proving exor., 
in exercise of the power given to him by Trustee 
Act, 1893 (c. 63), of every other power enabling 
him, appointed new trustees of U.’s will. The 
other two exors. were alive at tiie date of this 
ai>poiutment, but died without liaving taken pro- 
bate : — Held : having regard to the saving 
clause in Conveyancing Act, 1881 (c. 41), s. 71, 
the appointment was good as having been made 
by the “ acting exor.” of the Iasi surviving trustee 
within Lord Oranworth’s Act (c. 145), s. 27. — 
lie Bouchehett, Babne v. Erskine, [1908] 1 Ch. 
180 ; 77 L. J. Ch. 205 ; 98 E. T, 32 ; 62 Sol. Jo. 
77. 

1119. Continuing trustees — One trustee abroad 
for more than twelve months.] — Land was con- 
veyed to eleven trustees upon trusts for the benefit 
of the Wesleyan Methodists. The deed of con- 
veyance contained a power of appointing new 
trustees if the trustees for the time being should, 
by death, incapacity, or refusal to act in the 
trusts, be reduced to five, ’rhe power was to be 
exercised by vote at a general meeting, & the 
original number of trustees was to be filled up. 
It was further provided that tlie power might be 
exercised even if the number of trustees were not 
reduced to five. One of the original eleven 
trustees died, another had remained more than 
twelve months out of the Uziited Kingdom. The 
nine remaining trustees, by deed pitrporting to bo 
in pursuance of Conveyancing Act, 1881 (c. 41), 
s. 31, appointed a now trustee in the place of the 
trustee who was abroad : — Held : (1) the appoint- 
ment wiis a good one under the Conveyancing Act, 
s. 31, although the trustee who was abroad did 
not join with the remaining trustees in making it, 
it not being shown that he was willing & com- 
petent to do so ; (2) it was not necessary to fill 
up the original number of trustees, inasmuch as the 
appointment was made in an event not con- 
templated by the deed, which therefore could not 
bo said to show any “ contrary intention ” so as to 
exclude the i^ro visions of sect. 31 of the Act. — 


Re Coates to Parsons (1886), 34 Oh. D. 370 * 
66 L. J. Ch. 242 ; 66 L. T. 16 ; 36 W. B. 376, 
1120. Retiring trustee.] — Be Cutler, Re 
Stephens’ Trusts (1896), 39 Sol. Jo. 484, 0. A. 


(d) Number of Trustees, 

See Trustee Act, 1926 (c. 19), ss. 34, 36, 37. 

1121. Appointment of one trustee in place o! 
two.] — The power of appointing new trustees given 
by Lord Cranworth’s Act, 1860 (c. 146), s. 27, 
authorises a retii*ing trustee, one of two originally 
appointed, to appoint a single trustee in pl^e of 
himself, the other original trustee having previously 
disclaimed without acting. — ^West op England 
& South Wales District Bank v. Murch (1883), 
28 Ch. D. 138 ; 31 W. B. 467 ; stib now. West op 
England Bank r. Murch, Be Booker & Co., 62 
L. J. Oh. 784 ; 48 L. T. 417. 


Annotaiions : — Reid. Rt Leon, [1892] 1 Oh. 348 *» 
Morrison, Morrison v. Morrison, [1901] 1 Oh. 701 ; Re 
Tollemoche. [19031 I Oh. 457. Mentd. Niemann 
Niemann (1889), 43 Oh. D. 198. 

See^ noWf Trustee Act, 1926 (c. 19), 8. 37 (1) (c). 
1122. When Increase can be made — On appoint- 
ment to supply vacancy.] — (1) The ct. has juris- 
diction, under Trustee Act, ^860 (c. 60), s. 32, to 
appoint an additional trustee, although there is 
no vacancy in the existing number of trustees. 

(2) Scnible : under Conveyancing Act, 1881 
(c. 41), s. 3 (2), an additional trustee can only be 
appointed when an appointment is being made to 
fiU up a vacancy in the trusteeship. — Re Grbgson’s 
Trusts (1886), 34 Ch. D. 209 ; 56 L. J. Ch. 280 ; 


35 W, B. 286. 

See, now, Trustee Act, 1925 (c. 19), s. 30 (6). 

1123. Power to appoint additional trustees — For 
separate part of property.] — Conveyancing Act. 
1882 (c. 39), s. 6 (1), authorises the appointment of 
a separate set of trustees for a paiT of the trust 
property held on distinct trusts only when an 
appointment is being made of new trustees of the 
whole property. It does not enable the existing 
trustees of the whole property to retire from the 
trusts as to part by means of an appointment of 
new trustees of that part. — S A VILE v. CouPBR 
(1887). 30 Ch. D. 620 ; 50 L. J. Ch. 980 ; 66 L. T. 
907 ; 35 W. li. 829 ; 3 T. L. B. 817. 

Annotation : — Distd. Re Mosa’s Triiata (1888), 37 Ch. D. 61.3. 


D, Appointment hy Court, 

(a) In General, 

See, now. Trustee Act, 1926 (c. 19), ss. 41-43, 

1124. Jurisdiction of court to appoint — To ap- 

point trustees of land in Ireland — Cestuls que 
trust In England.] — lie Hewitt’s Estate, No. 1736, 
post, , . . 

1125. Where no property vested In 

existing trustee.]— The power of appointing new 


8. 28, rc-onaoto(l by Trustoo Act, 18H3, 
8. 79, Is not rostrlotoU to cases iu which 
there Is some ascertained person who 
is beneflcially entitled iu possession. 
Where there is no such person the 
donees of the power may act at their 
own discretion. — E dwards d. Owen 
(1881), 3 N. Z. L. R. 0. A. 225.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2.— 
D. (a). 

e. Jurisdiction of court to appoint 
— Donee of power resident abroad . \ — 
The ot. has Jurisdiction to appoint new 
trustees where the power of appoint- 
ment under the document creating 
the trust cannot bo exercised without 
reference to England. — Re Oklebar 
(1889), 15 V, L. K. 667.— AUS. 

1. .] — Where an application for 

tlve appointment of a new trustee in 
the place of one luoapaoitated is, in 


the opinion of the ct., duly made & 
served, the ct. has power, under 16 
Viet. No. 19, 88. 30, 32, to appoint as 
prayed, & also to make a vesting 
order. According to the rule & 
practice in tho Colony, It can direct 
the master to appoint, & the vesting 
follows tho appointment without 
any subsequont order. — P lomley v. 
Riphardson & WRBNon, Ltd., [1894] 
A. C. 632, P. O.— AUS. 

g, yacamey creaied by resigna- 

tion.] — The ot. has no power under 
Trustee Act, 1898, to fill a vacancy 
created by resignation. — Re J ohnston 's 
Trusts (1900), 21 N. S. W. Eq. 6,— 
AUS. 

h. .]— Ham’s Sbitlkmknt, 

Ham V, Ham. [19191 V. L. R. 187.— 

AUS. 


k. .1 — ^PROXTDPOOT V , TiyP4NT 

(1865), 11 Gr. 461.— CAN. 


1. When sanct ioning acheme under 

Code of Civil I Procedure, 8. 539.]— Under 
above sect, tho ot. In sanctioning a 
scheme may provide for tho appoint- 
ment of additional or new trustees, 
though such appointment may not 
1)0 in oonfomilty with the origin^ 
constitution of the trust or with the 
rules in force in respect to It. — P rayau 
D oss Ji Varu Mahant V. Tirumala 
SHIRANaAOHABLAVARU (1906), I. L. R. 
28 Mad. 319.— IND. 


m. Exetndor functus ojffleio^No 

tru^e appointed by wUl.] — Testatrix 
by her will gave certain p^nnlavy 
legacies & devised & bequeathed the 
residue of her property to A. for lif^ 
with remainder in certain 
persons. No trustees were appolntoa 
by the will. No debts ware due by 
testatrix at the date of her deatm 
The exor,, hS'Vlng paid funeral « 
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trustees conferred by Trustee Act, 1860 (c. 60), 
s. 32, applies to the simjiJe office of trustee, & it 
is not necessary to the exercise thereof that any 
estate or property should be vested in the trustee. 
— Ee Boyce, Blackwood’s Thustb (1864), 
4 De G. J. & Sm. 206 ; 3 New Rep. 396 ; 3,3 
L. J. Oh. 890 ; 9 L. T. 670 ; 10 Jur. N. B. 138 ; 12 
W. R. 369, ; 46 E. R. 896, L. G. 

Amwtations : — Rdfd. Re Phelp's Settlmt. Trusts (1885), 53 

L. T. 27 ; Re M., [1899] 1 Cb. 79 ; Re A., [1904] 2 Oh. 328. 

(6) When Appoinimeyii will he Made. 
i. In GeneraL 

See, 7W10, Trustee Act, 1926 (c. 19), ss. 41-43. 

1126. Discretion of court.] — Re Morgan’h 
Marriage Settlement Trusts (1888), 4 T. 1 j . R. 
325. 

1127. Whether court will appoint — ^Trust estate 
devised by surviving trustee — On same trusts as 
originally.] — ^Where testator devised estates to 
trustees, their heirs & assigns, on certain trusts, 
& the surviving trustees devised the trust estates 
upon tlie same trusts on which he held the same : — - 
Held : the cestuis qite iriiai were entitled to have 
new trustees appointed of the original will. — 
OCKLESTON V. Heap (1847), 1 De G. & Bm. 640 ; 
63 E. R. 1231. 

Anne)tniionn : — Consd. Hall v. May (1857), 3 K. & J. 585 ; 

lie Morton & Hallett (1880), 1 5 Cli. D. 143 ; Re Waldanls, 

Rivers v. Waldanls, [1908] 1 Ch. 123. 

1128. One trustee disclaiming.] —One of 

three trustees under a will had disclaimed & another 
had become lunatic. Upon pc'tition of the sole 
acting trustee & the cestnis que trust in the matter 
of the lunacy ; — Held ; the ct. had no jurisdiction 
to appoint a n(‘W trustee in place of the disclaiming 
trustee ; but the ct. appointed two persons 
trustees in the place of the lunatic.- -Rc Bmith 
(1848), 17 L. J. Ch. 415 ; 11 L. T. O. B. 409, L. C. 

1129. De facto trustee acting as such.] — 

Re Hadley, Exp. Hadlp^y, No. 1015, anfe. 

1130. Power vested in husband & wife — 

Husband refusing to concur in appointment — Ap- 
plication by husband.] — Where a power of appoint- 
ing trustees in a settlement is vested in husband & 
wife & the husband refuses either to concur with 
the wife in the appointment or to approve of a 
person nominated by her, a claim filed by him 
for the appointment of trustees under the direct ion 


of the ct., was dismissed with costs. — F ry v . 
Watson (1853), 21 L. T. O. B. 84 ; 1 W. R. 282. 

1131. Judicial separation — Husband 

abroad.] — Re Somerset, [1887] W. N. 122. 

1132. Three trustees disclaiming — Only two 

appointed — Appointors abroad.] —Re Humphry’s 
Estate (1855), 1 Jur. N. B. 921. 

1133. Trustees desirous of retiring.] —New 

trustee appointed by the ct. where the power to 
appoint n(‘w trustees only contained the words 
“ die, or decline, or become incapable to act,” 
A where a trustee who had acted was anxious to 
retire. — Re Armstrong’s Settlement (1857), 5 
W. R. 448. 

1134. .] — New trustee appointed by 

the ct. where the power to appoint new trustees 
only contained the words “ shall die, or become 
incapable, or be unwilling to act,” & where two 
trustees who had acted, desired to be discharged 
from the trusts. — R^ Woodgate’s Bi5TTLEM.ent 
(1857), 5 W. R. 448. 

1135. Existing trustee desirous of con- 

tinuing in trust.] — Re Blanchard, No. 1297, post, 

1136. Trustee having Interest in neglecting 

duties — No present danger.] — ( 1 ) A person who has 
a contingent interest in a trust fund has a locits 
standi to present a petition for the appointment 
of new trustees. 

(2) Though no case of present danger to such 
contingent right bo shown, it is sufficient ground 
for an appointment of new trustees, that the 
person who holds the office of trustee might have 
an interest in neglecting it. 

(3) In a case whei^ the tenant for life was in 
possession, A considered the appointment un- 
necessary, each party was ordered to bear his own 
costs. — Re Sheppard’s Trusts (1862), 4 De G. F. 
A J. 423 ; 1 New Rep. 76 ; 32 L. J. Ch. 23 ; 7 
L. T. 377 ; 9 Jur. N. B. 711 ; 11 W. R. 60 ; 46 
E. R. 1247, L. J.T. 

1137. Trustee failing to act.]-— Where 

a trustee A oxor. lias proved the will only, A done 
no other act, A taken no notice of applications, 
nor appeared on a petition served upon him, the 
ct. will appoint another tmstoe in his room, j& 
mak^' a vesting order under Trustee Act, 1850 
(c. 60).— Re Byrne’s Trust (1868), 18 L. T. 631. 

1138. ’Trustee refusing to act.] — Tarlton 

V. Titley (1850), 15 L. T. O. B. 325 ; 14 Jur. 848. 


testamoutary expenses, bold certain 
shares representlns: the rosldno of 
the estate. On an application by the 
tenant for life & the romaliuienncn for 
the apointment of trustees of the 
will : — Held : the ct. had jurisdiction 
m appoint trustees. — P ollock u. 
Evnib, [1921] 1 I. R. 181.— IR. 

n. Extent of .] — The power of 

the ct. to appoiiit on additional 
trustee is not confined to cases where 
more than one trustee was orlfirlnally 
appointed.— Hives (1913), 32 N. Z. 
L. R. 719.— N.Z. 

. Neceasity for aecurUy.] — Where 
ttio ct. appoints new trustees under a 
will, the former ones being dead or 
insolvent, It has no an^ority to 
require the new trustees to give 
— O’Hara v. Cuthbkrt (1859), 
1 Ch. Ch. 304.— CAN. 


, P*,r •! — A now trustee appointe 

“y ^bo ct. In the place of one ai 
pointed by will is not required i 
^^ty for the due perfonnanc 
/lonft®, ^ Help's Kstao: 

(1892), 15 P. H. 7.— CAN. 

q. Discretion of master — Inter ferem 
02 / c^rt.] — Where the ct. has r< 
lerred it to the master to appoint 
“fw trusty, & the master in lu 
uisoretlon has made such appointmen 


the ct, will not interfere unless the 
luastor has evercisod his discrotion 
upon wrong prinolplcs. -.Tohnstonk 
V. .iOHNHTONE (1902), 2 S. R, N. H. W. 
90.— AUS. 

PART II. SECT. 2, SUB-SECT. 2. — 
D. (b) i. 

1126 I. Discretion of covrt.] — The 
appointment of a fit & proper person 
to be a now trustee Is a matter largely 
within the discretion of the judge who 
liears A: decides upon the petition, & 
if, after a full consideration of the 
circumstances, it does not appear that 
the discretion has been wrongly 
exercised, or that the rules governing 
the making of suoh appointments 
have been infringed, the appointment 
made will not bo disturbed. — Re 
Cronan’s Estate (1899), 31 N. S. U. 
(19 R. Sc G.) 477.— CAN. 

1138 i. Whether court will appoint — 
Trustee refusing to act.] - Re: MolONY 
(1845), 2 Jo. & Lat. 391.— IR. 

1138 ii. .] — Plunket v. 

S.MITH (1844), 8 I. Kq. R. 623.— IR. 

1138 iii. .] — Preston v . 

Melville (Viscount) (No. 2) (1840), 
8 Cl. & Fin. 16 ; 8 E. R. 7.-^ COT. 

r. Refusal of surviving trustee 

to convey realty jirintly to himself <€• new 
trustee— Death inte^ate.] — Re Bossi’s 


(Deceased) Estate (1896), 4 B. C. K. 
584.— CAN. 

t. No trustees appointed hy will 

— One of two executors dying.] — Re 
PHiLPO'rr (1878), 4 V. L. R. 20.— AUS. 

a. Trustee resident out of prt 

Vince.] — Re Jones’ Trusts (1910), 
15 O. W. R. 554 ; 20 O. L. R. 457 ; 
1 O. W. N. 532.— CAN. 

b. Original nominee not accept- 

ing,] — Re Quinlan (1835), 1 Jo. Ex. 
Ir. 5 iO.— IR. 

0 , Property in England dt in 

New Zealand — Sejiaration of trusts .] — 
Re Soott’s Will (1874), 2 C. A. 441 ; 
1 J. R. 162.— N.Z. 

d. Objection by beneficiaries to 

person nominated by trustees. ] — ESK- 
dale V. Scoulau (1908), 28 N. Z. L. R. 
102.— N.Z. 

e. AmJnguity in statute.] — Re 

McGregor, [1919] N. Z. L. R. 661. 

—N.Z. 

f. English trust — Part of trust 

estate heritable property in Scotland.] 

— The ct. will not appoint new 
trustees under an English Trust, even 
where part of the trust estate consists 
of herltablo property in Scotland. — 
Brockik (1876), 2 R. (Ct. of Sees.) 
923 ; 12 So. L. R. 604.— SCOT. 
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nvvL. £i. — ^'ppinnimerru vj iTuswes : auo-seci. u, 
(b) i., ii.f ni., iv. <£? y,] 

1139. .] — Jones v. Jones, No. 1001, 

ante. 

1140. Trustee convicted of felony.] — Re 

Danson, No. 1998, post. 

To discharge duties of executor.] — See 

Executors, Vol. XXIII., p. 51, Nos. 292-294. 

Although no vacancy.] — See Nos. 1244- 

1260, poet. 

Trustee for purposes of Settled Land Act — 
Trustee appointed by court desirous of retiring — 
Necessity for application to court.] — See Setfle- 
MENTS, Vol. Xli., p. 782, No. 3130. 

ii. Where Alternative Method Available. 

1141. Donee of power willing to appoint.] — 

Tmstee Act, 1850 (c. 60), does not give juris- 
diction to the Ct. of Ch. to exercise a power of 
appointing new trustees vested in a donee, who is 
'willing to execute the power, however, irregularly 
the donee may have previously intended to exercise 
it ; nor jurisdiction to remove a trustee willing 
to act, although previously desirous of retiring. 

On petition under Trustee Act, 1850 (c. 60), for 
appointment of new trustees, where a continuing 
trustee was at first desirous of retiring, but after- 
wards was ■willing to remain, & the donee of the 
power of appointment at first refused to exercise 
the power without a consideration being paid to 
him, but afterwards consented to execute it, the 
petition was dismissed, but without costs . — Re 
TTodson's SEnT.EMiONT (1851), 9 Hare, 118; 68 
E. II. 439 ; siih nom. A’c Hodgson’s Settlement, 
20 L. J. Ch. 551 ; 17 L. T. O. S. 241 ; 15 Jur. 552. 
Annotations : — Reid. Re Blanchard (1861), 3 De G. F. & J. 

131 ; Re CombH (1884), 51 L. T. 45 ; lie Illggmbottom, 

[1892] 3 Ch. 132. 

1142. .]—Re SuiTON, [1885J W. N. 122, 

L. JJ. 

1143. Person with statutory power.] — Where 
an express power contained in a will for the 
appointment of new trustees by the surviving or 
continuing trustees had not been acted on, the ct. 
refused to compel the legatees to acquiesce in an 
appointment by the exor. of the last surviving 
trustees, under Lord Cranworth’s Act, 1860 (c. 145), 
s. 27. — Re Jackson’s Trusts (1868), 18 L. T. 80; 
16 W. R. 572. 

1144. .] — One of the trustees of a deed of 

separation which contained no power of appoint- 
ment of new trustees having died ; — Held : the 
j)ower was vested in the surviving trustee by Lord 
Oranworth’s Act, 1860 (c. 145), & petition by the 
husband claiming the right of selection dismissed. 
— Re Soulby’s Trusts (1873), 21 W. R. 256. 

1145. .] — Conveyancing Act, 1881 (c. 41), 

s. 31, having given a power to appoint new trustees 
in every case where a trust is subsisting, it is now 
improper to apply to the ct. for the appointment 
of new trustees under Trustee Act, 1850 (c. 60), 
s. 32, unless there is some reason making it 
“ difficult, inexpedient, or impracticable to appoint 
them without the assistance of the ct.” other than 
the mere absence of a power to do so in the instru- 
ment creating the trust . — Re Gibbon’s Trusts 
(1882), 45 L. T. 756 ; 30 W. R. 287. 

Annotations : — Reid. Re Hlfinrinbottom, [1892] 3 Ch. 132 I 

Re Whitaker, Denison -Pender v. Evans (1910), 103 L. T. 

(507. 

1146. .] — i2eHiGGiNBOTTOM,No. 1109, ante. 


ii»/. surviving trustee reiusmg to ap- 
point.] — Re Rendell’s Trusts (1915), 139 

L. T. Jo. 249. 

iii. Bankruptcy of Trustee, 

SeCt now. Trustee Act, 1925 (c. 19), s. 41 (1). 

1148. Discretion of court.] — jRe Betts, Maclean 
V. Betts (1897), 41 Sol. Jo. 209; affd. (1899), 
cited in 48 W. R. 73, C. A. 

Annotation : — Apld. Re Danson (1899), 48 W. K. 73. 

1149. Whether court will appoint new trustee.] — 
Re Hollingsworth, Ex p. Wilkinson (1837), 3 
Mont. & A. 145, Ct. of R. 

1150. .] — Testator bequeathed his residu- 

ary estate to two trustees, whom he appointed 
exoi's. ; one of them renounced ; & after the death 
of the other, the trust funds came into the posses- 
sion of his legal personal representative, who 
became bkpt. The cestuis que trust presented a 
petition for the appointment of a new trustee. 
On it appearing that the original testator had been 
dead for twenty years, & that tlie interest of the 
trust fund had ever since been applied according to 
the trusts, & on petitioners’ deposing that to 
the best of their belief all the original testator’s 
debts, etc., had been paid : — Held : a new trustee 
might be appointed, without it appearing that any 
personal representative of the original testator was 
before the ct . — Re Molyneux, Ex p. Hardman 
(1844), 3 Mont. D. & De G. 559, Ct. of R. 

1151. .] — A., B., & 0. were trustees under a 

will. A died ; B. & C. became bkpt. Three 
new trustees were appointed by the ct. in the place 
of A., B., & C . — Re Clarke, Ex p. Vaughan 
(1844), 13 L. J. Bey. 22. 

1152. .]— Testator by his will devised real 

estate to A. upon certain trusts, A suit was 
instituted against A. for the administration of the 
estate of his testator, & to establish & perform the 
trusts. A. became bkpt. & absconded. The ct., 
upon a petition entitled in the cause, & in the 
matter of bankruptcy Law Consolidation Act, 

1849 (c. 106), & in the matter of Trustee Act, 

1850 (c. 60), appointed a new trustee in the place 
of A., & ordered the assignees to convey to such 
new trustee the real estate of testator. — B reed v. 
Capfall (1855), 24 L. T. O. 8. 308 ; 3 W. R. 258. 

1153. .] — A new trustee appointed in the 

place of a trustee who had become bkpt. had 
never surrendered, & had not been heard of for 
several years . — Re Renshaw’s Trusts (1869), 
4 Ch. App. 783 ; 17 W. R. 1035, L. J. 

1154. Without reference to master.] — If a 

trustee become banki*upt the ct. will appoint a 
new trustee without a reference, if there be an 
affidavit of solvency, fitness, etc . — Re Toulminson, 
Ex p. Walton (1835), 2 Mont. & A. 242 ; aid) nom. 
Re Tomlinson, Ex p. Walton, 4 L. J. Bey. 57, Ct. 
of R. 

1155. Trust property small.] — The ct. 

will appoint new trustees in the room of the bkpt. 
without a reference to the master, where the trust 
propertv is small, & the petition is supported by an 
affidavit as to the fitness & solvency of the pro- 
posed trustees . — Re Collis, Ex p. Lamprell 
(1842), 6 Jut. 966, C^. of R. 

1156. Though bankrupt discharged.] — A 

new trustee ■will be appointed in the place of a 
bkpt. trustee, although such bkpt. has obtained his 
ceitificate ; neither ■will the bkpt. trustee be per- 


PART II. SECT. 2, SUB-SECT. 2.— D. (b) 111. 

1149 I. Whether court v?iU appoint new trustee.}— Re Smith's Trustkks (1869), N. B. Ditf. 647.— CAN. 

114911. .]— ■Where a trustee was Insolvent, the ot. ordered his removal, & a new trustee was appointed . — Re 

Hood (1892), 40 N. S. R. 33.— CAN. 
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Blitted to propose h imself as new trustee before the 
master . — Be Dry, Ex v. Smith (1839). 4 Deac. 
214; 3 Jut. 1129, Ct. of 

1157* ,] — One of the two trustees of a 

will had been adjudicated bkpt., but had obtained 
his discharge. The other trustee, who was bene- 
ficially entitled also to one-third of the trust estate, 
petitioned for the removal of the trustee who had 
been bkpt., & the appointment of a new trustee. 
The application was opposed by beneficiaries 
entitled to greater shares than petitioner : — Held : 
the bkpcy. being a recent one, the trustee must be 
entirely impecunious ; & it was expedient under 
Bankruptcy Act, 1883 (c. 62), s. 147, to appoint a 
new trustee in the place of the one who had been 
bkpt., notwithstanding that he had obtained his 
discharge.— Foster’s Trusts (1880). 56 L. T. 
479 ; 2 T. L. R, 803. 


iv. Death of Sole or Surviving Trustee, 

1158. Surviving trustee having bequeathed trust 
property.] — Testator gave legacies to certain 
persons for life, with remainders over, & directed 
the sums to be invested in the names of two 
persons as trustees. The survivor of the trustees 
died, having bequeathed all property held by Itim 
in trust to A : — Held : A. was not a trustee under 
the will of the original testator, new trustees 
were appointed by the ct. — Mortimer v, Ireland 
(1847), OJ [are, 190 ; 10 L. J. Oh. 410 ; llJur. 721; 
07 E. R. 1138, L. 0. 

AnnoUiUons Consd. Osborne v. Rowlett (1880), 13 Ch. D. 
n4 ; lie Crunden & Meux’s Contract, [19091 1 Ch. 690. 
Refd. HaU V. May (1867), 3 K. & J. 585 ; He Morton & 
HaUett (1880), 15 Ch. D. 143. ^nuiton oc 


1159. No representation taken out to surviving 
trustee.] — Where leasehold estates were vested in 
trustees, all of whom were dead, & the survivor 
had died intestate, & no administration had been 
taken out, & there being no clause in the lease 
whereby the property was held to prevent assign- 
ment the ct. appointed a new trustee & made a 
vesting order without the lessor being served with 
the petition . — Be Matthew’s Settlement (1853), 
22 L. T. O. S. 211 ; 2 W. R. 85. 

Anm^tion He Robinson’s Will (1863), 2 New Rep. 


1160. .] — Wliere a surviving trustee has 

been dead for many years, & no administration has 
been taken out to him, & there is therefore no 
existing trustee, the ct. will appoint a new trustee 
upon petition, under Trustee Act, 1850 (c. 60), 
s. 32, In such a case it is expedient to appoint a 
new trustee, but it cannot be done without the aid 
of the ct.— Davis v. Chanter (1858), 27 L. J. Ch, 
577 ; 31 L. T. O. S. 70 ; 4 Jur. N. «. 272 ; 6 W. R. 
416. 

1161. No other person with power to appoint.] — 

Upon a separation between husband & wife a deed 
was executed, in which a trustee covenanted that 
in the event of the husband allowing the wife to 
live separate & have the custody of their children, 
4 would indemnify the husband against 

the debts, etc., of the wife. Upon the decease of the 
trustee : Held : as the deed contained no power 
to appomt new triptees, the ct., under the Trustee 
Acts, had jurisdiction to appoint new trustees of the 
property.— Matthews (1869), 26 Beav. 463 ; 
7 W. R. 224 ; 28 L. J. Ch. 295 ; 63 E. R. 970 ; 


sub nom. Re Mathew’s Settlement Trusts, 32 
L. T. O. S. 289 ; 6 Jur. N. S. 184. 

1162. Doubt as to where legal estate vested.] — 
Where the trustees of a will are dead, & it appears 
that there is a question as to the party in whom the 
legal estate is vested, the ct. will appomt now 
trustees, notwithstanding that a receiver has been 
appointed in the suit, & continue the receiver. — 
Reeves v, Neville (1802), 10 W. R. 335. 

1163. Death of trustees in lifetime of testator.] — 
Where a sole trustee in a will, to whom a term of 
2,000 years was devised, die in testator’s lifetime, 
the ct. will refer it to the master to appoint a new 
trustee, & to settle & approve of a demise for the 
like term. — Devey v. Peace (1829), Taml. 77 ; 
48 E. R. 32. 

1164. .] — Be Smirthwaite’s Trusts, No. 

998, ante, 

1165. .] — (1) The ct. sitting in Lunacy has 

power under Trustee Extension Act, 1852 (c. 55), 
8. 9, to appoint new trustees of the will of a de- 
ceased Itmatic, where the trustees appointed by the 
lunatic have died in his lifetime, for the purpose of 
getting rid of the funds standing in ct. to the credit 
of the lunacy. 

(2) We will therefore make an order according to 
the prayer of the petition, except that as one of the 
trustees nam<^d is a member of the firm of solrs. 
acting for i^etitioners, it wiU not be regular to 
appoint liirn a trustee (Baggallay, L.J.). — Be 
Orde (1883), 24 Ch. D. 271 ; 52 L. J. Ch. 832 ; 49 
L. T. 430 ; 31 W. R. 801, L. JJ. 

Annotaiiona : — FoUd. He Ainblor'a Trusts (1888), 59 L. T. 

210. Mentd. Re Dodswortb, Sponco v. Dodsworth, [1891] 

1 Ch. 657. 

1166. .] — Where a sole trustee for sale of a 

will had died in the lifetime of testator, a petition 
was presented by the administrator of testator, & 
the exors. & trustees of the trustee of the will who 
had died, asking for the appointment of two new 
trustees & for a vesting order : — Held : Convey- 
ancing Act, 1881 (c. 41), 8. 31, did not apply, & 
therefore the petition was necessary. — Re Ambler’s 
Trusts (1888), 69 L. T. 210. 

V. Infancy of Trustee, 

See, now, Law of Property Act, 1925 (c. 20), s. 20. 

1167. Whether court will appoint new trustee.] — 
The ct. will on petition appoint a new trustee in 
the room of an infant appointed trustee by testator 
together with two other persons, & who has him- 
self a beneficial interest. — Be Gartsidb’s Estate 
(1853), 1 W. R. 190. 

1168. .] — Where a 1 ) 0 wer of sale is given by 

will to two trustees, one of whom is an infant, the 
ct., under Trustee Act, 1850 (c. 60), s. 32, will 
appoint a new trustee in the place of the infant. — 
Be Porter’s Trusts (1850), 25 L. J. Ch. 482 ; 
27 L. T. O. S. 20 ; 2 Jur. N. S. 349 ; 4 W. R. 417. 

1169. Liberty to apply for restoration on 

coming of age.] — Testator had appointed a trustee 
who was an infant ; on application to appoint a 
new trustee in his place to carry out tlio trusts of 
the will. 

The ct. made the order upon a statement that 
same was to be without prejudice to any applica- 
tion by the infant to be restored to the trusteeship 
on his coming of age. — Be Shelmerdine (1804), 
33 L. J. Ch. 474 ; 11 L. T. 100. 


PART 11. SECT. 2, SUB-SECT. 2.- 
D. (b) iv. 

i* trustee in lifetime ( 

testator .] — Raj Krishna Dey v. Bii*i 
Bkuary Dey (1912), I. L. R. 4 
Calo. 251. — IND. 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) V. 

1167 i. Whether court will appoint 
new trustee .] — Testator appointed his 
wife & his son A. trustees of bis estate, 
the latter only until his son F. should 
attain 21, when F. was to be trustee, 


& empowered them to carry on his 
l)U8ines8. A. renounced probate : — 
Held : the ct. had power to appoint 
an additional trusteo, & the appolnt- 
ment should not be limited until F. at- 
tained 21. — He HAMmTON mBCEASED), 
[1914] S. A. L. R. 279.— AUS, 
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(h) V., vt,^ vii. viii .f d: ( c) i., ii. d : m.] 

1170. .]— Be Bbunt, 11883] WTN. 220. ' 

Annotation : — Apld. Re Tallatlre, [1885] W. N. 191. 

1171 .]—Be Tauatire, [1886] W. N. 

191. 

vi. Lunacy of Trustee or of Donee of Power, 

See Lunatics, Vol. XXXIII., pp. 222, 223, 226, 
Nos. 1322-1336, 1306-1370. 

vii. Physical or Mental Incapacity of Trustee. 

1172. Ill health.] — Where a trustee, from ill 
health, was imequal to the exertion of signing the 
necessary papers for effecting a transfer Into ct. of a 
sum of stock, the ct, appointed new trustees of 
such sum of stock, they undertaking within a given 
time, to transfer such sum of stock into the name 
& with the privity, of the Accountant-General of 
this ct., pursuant to the provisions of Trustee 
Relief Act. — Be Dawson’s Trusts, Be Broome 
(1864), 3 New Rep. 397, L. JJ. 

1173. Old age.] — The ct. has jurisdiction, imder 
Trustee Act, 1860 (c. 60), s. 32, to appoint a new 
trustee in the place of a trustee who has become 
incapable as, for instance, through age & infirmity, 
of acting in the trusts. A will contained a power 
for the trustees or the survivors of them to appoint 
a new trustee in the place of any trustee who 
should be incapable to act.” One of the sur- 
viving trustees, testator’s widow, having become, 
through age & infirmity, incapable of acting in the 
trusts, or of concurring in the appointment of a 
new trustee, or in a transfer of the trust estate ; the 
ct. appointed a new trustee in her place & m^e a 
vesting order. — Re Lemann’s Trusts (1883), 22 
Oh. D. 633 ; 62 L. ,T. Oh. 660 ; 48 L. T. 389 ; 31 
W. R. 620. 

1174. .] — Re Weston’s Trusts, [1898] 

W. N. 151 ; 43 Sol. Jo. 29. 

1175. Infirmity.] — Re Lemann’s Trusts, No. 
1173, ante. 

1176. Paralysis.] — person who is paralytic &> 
deprived of the power of speech & unable to read 

write, but is not suffering from any mental 
disease, is not a person of unsound mind within 
Trustee Act, 1850 ^c. 60), s. 2. Therefore in such a 
case the petition should not be presented in Lunacy, 
but in the Oh, Div. — Re Barber (1888), 39 Oh. D. 
187 ; 67 L. J. Oh. 766 ; 68 L. T. 766 ; 37 W. R. 
182, 0. A. 

Annotation Apld. Re Weston (1898), 43 Sol. Jo. 29. 

1177. Mental incapacity — Distinguished from 
physical.] — Re Barber, No. 1176, ante. 

1178. .] — Re Weston’s Trusts, [1898] 

W. N. 161 ; 43 Sol. Jo. 29. 

viii. Trustee Corporation Ceasing to Exist. 

1179. Court will appoint new trustees— To 
transfer fund.] — A suit having been instituted for 
the purpose of obtaining an order for the transfer, 
^th the consent of all parties, of a fund standing 
in the books of the Bank of England in the name 
of an incorporate body which had ceased to exist, 
the ct. having ordered the decree to be intituled in 
the matter of Trustee Act, 1860 (c. 60), appointed 
two trustees, & empowei^ & directed them to 
transfer the fund. — Hanover (Kino) v. Bank of 
Enoiand (1869), L. R. 8 Eq. 360 ; 21 L. T. 106. 
Annataiion : — Apld. Re No. 9, Bomore Road, [1906] 2 Ch. 359. 

1180. To assign leaseholds.] — By an as- 

signment of Sept. 1890, leaseholds became vested 
in a limited co. for the residue of a term of ninety- 
nine years. In 1896 this co. went into voluntary 
liquidation, & its assets were transferred to a new 


co. ; the purchase-money was paid, the new co. was 
let into possession, but by inadvertence no assign- 
ment of the leaseholds was executed. The old co. 
having become automatically dissolved under 26 & 
26 Viet. c. 89, 8. 143, a petition was now presented 
by the new co. under Trustee Act, 1893 (c. 63), 
asking for the appointment of a named person, 
pursuant to sect. 26, to be a trustee of the lease- 
holds in the place of the old co., & for a vesting 
order : — Held : as it was clearly expedient to 
appoint a new trustee, the ct. was justified in 
making the order asked for by the petition. — 
Re No. 9, Bomore Road, [1906] 1 Ch. 369 ; 76 
L. J. Ch. 167 ; 94 L. T. 403 ; 54 W. R. 312 ; 13 
Mans. 69. 

1181. In compliance with foreclosure 

order.] — In 1912 premises were demised for a term 
of ninety-nine years to a limited co. & its assigns at 
a yearly rent of £7 10s. The co. became dissolved 
in July, 1916, under Companies (Consolidation) 
Act, 1908 (c. 69), s. 195, without having assigned 
the premises in compliance with a foreclosure order 
obtained by the equitable mtgee. of the co. Upon 
the petition of the mtgee. for (a) a declaration that 
the co. at the date of its dissolution was a trustee of 
the premises for him within Trustee Act, 1893 
(c. 63), (6) the appointment of a new trustee, (c) a 
vesting order, the ct. ordered the petition to be 
served on the reversioner, &, subsequently, upon 
his appearing & consenting made the declaration 
as asked, appointed a new trustee in the place of 
the co. & the reversioner, & made a consequential 
vesting order. — Re Albert Road, Norwood (Nos. 
60 & 68), [1916] 1 Ch. 289 ; 85 L. J. Ch. 187 ; 114 
L. T. 357. 

Annotation : — Reid. Morris v. Harris, [1927] A. C. 262. 

11 g 2 . In place of provident society — Crown 

not claiming property as bona vacantia.] — The pro- 
perty of an incorporated industrial or provident 
society dissolved by instrument of dissolution under 
Industrial & Provident Societies Act, 1893 (c. 39), 
ss. 68, 61, is subject to a trust for appropriation & 
division, after providing for the claims of creditors, 
in accordance either with the provisions of the 
instrument or with the award of the chief registrar. 
Where dissolution took place before the society 
had handed over some of its propeiiy to the person 
nominated by the instrument of dissolution to 
realise its assets, the ct., the Crown not claiming 
the property as bona vacantia, appointed him a 
trustee in the place of the society, & made an order 
vesting the property in him on the trusts applicable 
thereto under the instrument. — Re Ruddington 
Land, [1909] 1 Ch. 701 ; 78 L. J. Ch. 378 ; 100 
L. T. 648. 

1183. In place of rector as corporation sole.] 

— ^A rector contracted to sell the rectory house, but 
died before completion of the purchase. No 
successor to the living had been appointed, & none 
was likely to be appointed. The purchasers had 
accepted the title : — Held : the ct. had power to 
declare that the late rector was at the time of his 
death a trustee & to make a vesting order. — Re 
Peek’s Contract (1920), 66 Sol. Jo. 220. 

1184. Corporation trustees of letters patent — 
Court will not appoint new trustees to assign.] — 
The liquidators of a co. had agreed to sell to a 
purchaser letters patent of which the co. was the 
registered owner, but the co., was dissolved without 
any assignment having been executed. The 
purchaser, who was unable to get himself registered 
08 proprietor of the letters patent, presented a 
petition asking for an order imder T^rustee Act, 
1893 <c. 63), 8. 36, vesting them in him : — Held : 
when the co. was dissolved the legal interest in the 
letters patent, if it vested anywhere, vested in the 
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Crown, & in that case, although the Crown did not 
act as trustee, it could not be said within Trustee 
Act, 1893 (c. 63), s. 36, that the trustee “ could not 
be found ” ; if the legal interest did not vest in the 
Crown there was no trustee, & again it could not 
be said that the trustee “ could not be found ” : 
because there being no trustee it could not be pre- 
dicated of him that he “ could not be found ” ; 
therefore a vesting order could not be made under 
sect. 36, & a new trustee could not be appointed 
under Trustee Act, 1893 (c. 63), s. 26. — Re 
TAYiiOR’s Agreement Trusts, [1904] 2 Ch. 737; 
73 L. J. Oh. 667 ; 62 W. R. 602 ; 48 Sol. Jo. 600. 

Annotaiiona : — Distd. lie No. 9, Bomoro Road, [1906] 1 Ch. 

3.59. N.P. Rc Dutton’s Patents (1923), 67 Sol. Jo. 403. 

Reid. Hastings Corpn. v. Lctton, [1908] 1 K. B. 378. 

Vesting orders.] — See Sect. 8, sub-sect. 4, post. 

(c) Who will he Appointed. 

In General. 

1186. Matters for consideration of court — ^Ex- 
pressed wishes of creator of trust — Impartiality 
between beneficiaries — Efficient execution of trust.] 

— The discretion which the ct. exercises in appoint- 
ing new trustees is not a mere arbitrary discretion, 
but is to be exercised in accordance with certain 
principles. Among them are the following : — 
(a) In selectijig a person for the office, the ct. will 
have regard to the wishes of the author of the trust, 
expressed in, or plainly deduced from the instru- 
ment creating it. (6) The ct. will not appoint a 
person with a view to the interest of some of the 
cesiuis que trust, in opposition to the interest of 
others, (r) The ct. will have regard to the question 
whether the appointment wUl promote or impede 
the execution of the trust. Senible, the mere fact 
of the continuing trustee refusing to act with 
the proposed new trustee, would not be sufficient 
to induce the ct. to refrain from appointing him. 

It is of the essence of the duty of every trustee to 
hold an even hand between the parties interested 
under the trust (Turner, L.J.), — Re Tempest 
(1806), 1 Ch. App. 485 ; 36 L. J. Ch. 032 ; 14 L. T. 
088 ; 12 Jur. N. S. 539 ; 14 W. R. 860, L. JJ. 

A nnoiation : — Consd. Forster v. Abraham (1874), L, R. 17 Eq. 

351, 

ii. Alie7}s or Persons out of Jurisdiction. 

1186. Whether court will appoint.] — By a deed 
poll declaring the trusts of certain sums of stock, 
power was reserved to the trustees to invest the 
trust moneys in the French Funds. The trustees, 
although applied to by the tenant for life to make 
such investment, refused to do so, & paid the trust 
funds into ct. under Trustee Relief Act. Upon a 
petition presented by the tenant for life, praying 
for the appointment of three foreigners resident 
in Paris as trustees in the room of the old ones, 
& the transfer of the trust funds to them accord- 
ingly, the ct. refused to make the order. — Re 
Uijibert’s Trust Estate (1852), 10 Jur. 852. 

1187. Beneficiaries proceeding abroad.] — 

^Vhere trustees of a settlement have power to 


advance the presumptive shares of children, with 
the consent of their parents, or the survivor in 
writing, for their preferment or benefit as they 
think fit, that warrants the payment of passage 
money & travelling expenses to a foreign country, 
on medical evidence of the necessity of it for the 
health of the children, & to defray the expenses of 
their parents to accompany them ; but it does not 
include money for the purchase of land or the 
appointment of trustees in that country. — Re 
Long’s Settlement (1868), 38 L. J. Ch. 125 ; 19 
L. T. 672 ; 17 W. R. 218. 

1188. Beneficiaries abroad — Appointment 

expedient.] — Re Hill’s Trusts, [1874] W. N. 228. 

1189. .] — Re Drewe’s Settle- 

ment Trusts, [1876] W. N. 168. 

1190. .] — Testator gave six sepa- 

rate sums in trust for six daughters respectively 
for life with remainder for the benefit of their 

I children respectively at twenty-one or marriage, 
with ultimate gifts over for the benefit of all his 
children in certain contingencies. He gave a 
general power of appointment of new trustees. 

P., one of the six daughters, married a Canadian, 
her children were Canadians & had attained 
twenty-one or married, & the investments of the 
sum of money for her benefit were mostly Canadian. 
One of the trustees of the will retiring as far as 
regarded that sum, the ct. appointed a Canadian 
trustee of the same jointly with the other trustee 
of the will. — Re Cunard’s Trusts (1878), 48 
L. J. Ch. 192 ; 27 W. R. 62. 

Arm<otations : — Refd. Re Liddiard’s Trustw (1880), 49 L. J. Oh. 

373 ; Re Moss’s Trusts (1888), 57 L. J. Oh. 423. 

1191. .] — ^A sum of Consols stood 

settled upon trust for a married woman for life to 
her separate use, without power of anticipation, 
with remainder as she should by will appoint, with 
remainder to her exors. or administrators. The 
married woman & all her family resided in Ireland : 
— Held : upon a petition to appoint new trustees, 
the ct. would appoint two persons residing in Ire- 
land, though out of the jurisdiction. — Re Austen’s 
SE urLEMENT (1878), 38 Jj. T. 801. 

1192. .] — Where all the cestuis 

que trust are resident out of the jurisdiction, the ct. 
will appoint new trustees resident out of the 
jurisdiction. — Re Liddiard (1880), 14 Ch. D. 310 ; 
49 L. J. Ch. 373 ; 42 L. T. 621 ; 28 W. R. 674. 
Annotation: — ^Reid. Re Frooman’s Settlmt. Trusts (1887), 

37 Ch. D. 148. 

Trustees of settlements.] — See Settle- 
ments, Vol. XL., p. 780, Nos. 3110, 3111. 

iii. Benefwiaries and their Relations. 

1193. Whether court will appoint — ^Tenant for 
life.] — ^As a general rule the ct. will not appoint a 
tenant for life a trustee. — Re Coke’s Trust (1852), 
19 L. T. O. S. 243. 

For purposes of Settled Land Acts.] — 

See Settlements, Vol. XL., p. 779, Nos. 3101, 
3102. 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (0) 1. 

f • Matters for consideration of court 
Well known eS? defined rules.] — The 
J‘'PPoiutmont of a fit &; proper person 
trustee Is not a matter 
of arbitrary discretion of the ot. The 
appointment must be made subject 
w well kimwn & defined rules. — R aj 
SS Bbhary Dex 
(1»12), I. L. R. 40 Calc. 251.— IND. 

A .5’ woman .] — Under Trustee 

1897, a married woman was ap- 
poh^d a trustee to fill a vacancy.— 
(1901), 22 O. L. T. 
112 ; 8 o. L. R. 20e.— CAN. 
k* Resiffnation of trust co. as trustet 


— Appointment of well qualified private 
person .] — HARiuaBURa Trust Co. 
Powell v. Trusts Sc Guarantee Co. 
(1914), 26 O. W. R. 158 ; 6 O. W. N. 
no ; 10 W. L. R. 876.— CAN. 

1. Woman .] — Shahab Banoo v. Aua 
Mauomeu j after Bindameen (1906), 
23 T. L. R. 186, P. C.— IND. 

PART II. SECT. 2, SUB-SECT. 2.— D. 
(0) if. 

11861. Whether court wiU apnoint .] — 
The ct. refused to appoint a foreigner 
resident out of the jurisdiction a new 
trustee. Qu. : whether the ot. has 
power to make such an appointment. 
— Re Dudley’s Trusts (1801), 40 


N.IH. R. 36. n.— CAN. 

1186 ii. .] — 'I’he ct. may, in a 

special case, appoint as a trustee a 
person who is not within tho juris- 
diotlon. — lie Renshaw’s Trust Deed, 
[1928] N. Z. L. R. 460.— N.Z. 

1188 i. Benefleiaries abroad — 

Appointmerd expedient. ] — Simpson’s 
Trustees, [1907] S. a 87 ; 44 So. L, R. 
62 ; 14 S. L. T. 447.— SOOT. 

1188 ii. .1 — Stewart’s 

Trustees, [1913] S. C. 647 ; 50 

So. L. li. 480 ; [1913] I. 8. L. T. 243.— 
SOOT. 

1188 iii. .3 — CJOATs’s 

Trustees, [1925] S. 0. 104. — SOOT, 
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Sect. 2. — Appoinimeni of trustees : Sub-sect. 2, D. 

( c) Hi., tv. cfc V.] 

1194. Cestui que trust — In special circum- 

stances.] — Under special circumstances the ct. 
will appoint one of the cestuis que trust as trustee 
of an estate. — Ex p. Oonybeare’s Settlement 
(1853), 1 W. 11. 458, L. JJ. 

1195. No other person willing to 

act — Trust onerous.] — Where the trusts are oner- 
ous, & other persons cannot be found to undertake 
them, the ct. will appoint one of the cestuis que 
trust to be trustee. — Ex p. Clutton (1853), 17 
Jur. 988. 

1196 . .]— Where the 

trusts of a settlement were of a complicated nature 
& no stranger could be found willing to accept the 
office of trustee, the ct. departing from its usual 
rule, appointed as trustees two of the parties 
beneficially interested. — Re Clissold’s SE'rrLE- 
ment (1804), 10 L. T. 642. 

1197. Provision against becoming sole 

trustee.] — Re Burgess’ Trusts, [1877] W. N. 87. 
Annotation : — Folld. lie Llghtbody’s Trusts (1884), 52 L. T. 

40. 

1198. .] — Re Lightbody’s 

Trusts, No. 1304, post. 

1199. .] — Where the surviving trustee 

of a fund standing in the names of trustees in the 
books of the Bank of England died leaving no 
personal representative the ct., upon a petition 
by the person beneficially entitled, appointed him 
ti’ustee of the fund, & ordered it to be transferred 
into his name. — Re Dickson’s Settlement 
Trusts (1872), 27 L. T. 071 ; sub nom. Re Dixon’s 
Trusts, 21 W. R. 220. 

1200. Relation of cestui que trust.] — The 

Master of the Rolls, except in cases of absolute 
necessity, will not appoint a near relative of the 
parties interested to be a trustee. — Wilding v. 
Boijjer (1855), 21 Beav, 222 ; 52 B. R. 845. 

1201. No other person willing to act.] — 

The ct. appointed an unmarried lady, aged twenty- 
seven, who was a relation of the cestuis que trust 
under a will, to be a trustee, there being a difficulty 
in finding any other suitable person to accept the 
office.— 72c Berkley, Berkley v. Berkley 
(1874), 9 Cli. App. 720 ; 43 L. J. Ch. 703 ; 31 L. T. 
305, L. JJ. 

1202. Provision against becoming sole 

trustee.] — The husband of a cestui que trust being 
appointed a trustee by the ct., was required to 
undertake to apply for the appointment of an 
adffitional trustee as soon as he become a sole 
tmstee. — Re Hattatt’s Will (1870), 21 L. T. 781 ; 
18 W. R. 416. 

Annotation Folld. He Llghtbody’e Trusts (1884), 52 L. T. 

40. 

1203. .] — Where it was not pos- 

sible to get another person, the ct., with the consent 
of a lady who was interested under a will for her 
separate & inalienable use, appointed her husband 
one of two new trustees of a will, the order contain- 
ing a direction that if & upon his becoming sole 
trustee there should be a new trustee appointed. — 
Re Parrott (1881), 30 W. R. 97. 

Annotation : — Apld. He Coode, Goode v. Foster (1913), 108 

L. T. 94. 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (o) iii. 

1194 i. Whether court will appoint — 
Cestui Que trust — in special circum’ 
stances.] — Cestuis gue trust rosidlng 
out ol the jurisdilctlon of tho ct. 
appointed trustees of real estate under 
peculiar circumstances . — lie Curtis’s 
Trusto & Trustee Acts, 1860, 1852 
(1871), 5 I. H. Eq. 429.— IR. 

1200 i. Relation of cestui gue 


1204. .] — Re Lightbody’s 

Trusts, No. 1304, post. 

iv. Corporations. 

See, noWf Trustee Act, 1926 (c. 19), s. 42. 

1205. Whether court will appoint.] — Re Brog- 
DEN, Billing v. Brogden, [1888] W. N. 238. 

V. Re-AppoinUnent of Existing Trustees. 

1206. For purpose of making vesting order.] — 

Where a trustee, in whom leasehold property was 
vested, died in Australia, & new trustees had been 
appointed under a power in the instrument creating 
the trust, but owing to the difficulty of ascertaining 
who were the representatives of deceased trustee, 
the trust property could not be assigned to such 
new trustees, the ct., under Trustee Act, 1850 
(c. 00), s. 32, re-appointed such new trustees, &, 
under sect. 34, directed that the trust property 
should vest in them. — Re Mundel’s Trust (1860), 
2 L. T. 053 ; 0 Jur. N. S. 880 ; 8 W. R. 083. 
Annotation N.F. Re Driver’s Sottlint. (1875), L. H. 19 Eq, 

352. 

1207. — .] — Upon an appointment of A., as a 
trustee under a settlement jointly with B., certain 
leaseholds were assigned to a provisional trustee 
upon trust to re-assign the same to A. & B. No 
reassignment was executed. The provisional 
trustee dic'd intestate Ai no legal representative 
could be found. Under Trustee Act, 1850 (c. 00), 
s. 32, A. was re-appointed a trustee of the sottlo- 
inc'ut : under sect. 34 the leaseholds were ve.sted in 
A. iSsB. jointly. — Re Morris’s Settlement (1804), 
New Rep. 480. 

1208. .] — (1) Where a trustee of leaseholds 

has died intestate has no legal personal repre- 
sentative, & a new trustee lias been duly appointed 
m his place, the ct. will not reappoint him trustee 
under '^Prustee Act, 1860 (c. 00), s. 32, merely for 
the sake of making a vesting order under sect. 34. 
(2) The ct. wiU, however, appoint an additional 
ti'ustee under sect. 32, will thereupon make a 
vesting order under sect. 34. — Re Driver’s Settle- 
Mi^NT (1876), L. R. 19 Eq. 352 ; 23 W. R. 687. 
Annotation : — As to (2) Expld. Re Dalglelsh’s Sottlmt. (1875), 

1 Ch. D. 46. (Sec 4 CJi. D. 143.) 

1209. .] — Where a sole trustee of leaseholds 

had died intestate, & had no legal personal repre- 
sentative, & new trustees had been duly appointed 
under the settlement, the ct. reappointed the same 
two persons trustees, & made an order vesting the 
leaseholds in them. — Re Dalgleish’s Settlement 
(1876), 4 (3h. D. 143 ; 36 L. T. 829 ; sub nom. Re 
Dagi,eish’s Trusts, 26 W. R. 122, 0. A. 

Annotations: — Apld. Re Crowo’s Tniata (1880), 14 Ch. D. 

304. Overd. Re Dewhirst’s Trusts (1880), 33 Ch. D. 416. 

1210. .] — Where one of several trustees is a 

lunatic & it is desired to appoint a new trustee 
in his place, the petition must be intituled in the 
Ch. Div. as well as in Lunacy, otherwise the vesting 
order will sever the joint tenancy. 

The order must also formally reappoint the new 
trustee (James, L.J.). — Re Pearson (1877), 5 
Ch. D. 982 ; 37 L. T. 299, C. A. 

Annotation .— N.P. Re Vloat (1880), 33 Ch. D. 103. 

1211. .] — The survivor of two trustees of 

stock under a will died without leaving any legal 


trust .] — Tho appointment of rclativoa 
as now trustees should bo avoided 
whenever another competent party 
can be had. — Ite Cronan’s Estate 
(1899), 31 N. S. R. (19 R. & G.) 477.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 2.— 
D. (o) Iv. 

m. Effect of director appearing as 


counsel in action for removal of original 
trustee.] —The fact that one of the 
directors of a trustee co. was counsel 
for i)ltf. in an action which resulted 
in the removal of such trustee, & tho 
substitution of a trustee co. in his 
place, does not necessarily prevent 
such CO. from being chosen as trustee 
upon tho ground of imoonscious bias. 
— ^Wallace v. Wallace (No. 2) (1899), 
24 V. L. R. 893.— AUS. 
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personal representative, & the cesiuia que iruat & 
two new trustees who had been appointed under 
a power in the will presented a petition asking that 
the right to transfer the stock which was then 
(standing in the names of deceased trustees might 
vest in the new trustees under GPrustee Act, 1850 
(c. 60), s. 26. 

The ct. made the order, foUowingJ/fc Dalgelwh's 
Seitleinent, No. 1209, arj/e, & stated that the proper 
coui’se was for trustees to be reappointed . — lie 
Crowe’s Trusts (1880), 14 Ch. D. 304, 010 : 42 
L. T. 822 ; 28 W. R. 886. 

Annotations : — FoUd. lie Northrop, Taylor v. Noi-throp 

(1880), 29 W. K. 134. Coiud. lie Stooken'B Scttlmt. 

TrufetB, [1893] W. N. 203. 


1212. .] — A now trustee was appointed 

under a power, in place of a trustee who had 
become incapable - Held : there was no juris- 
diction under the Tiustee Acts to reappoint the 
new trustee & vest the trust estate in the continu- 
ing trustees the new trustee. — lie Rewhirst’s 
Trusts (1880), 33 Ch. 1). 410 ; 55 L, J. Ch. 842 ; 
55 L. T. 427 ; 35 W. R. 147, C. A. 

Annotations Consd. lie Gardlncr’h Tnibts (1886), 33 CTi. 1). 

590 ; lie Martin’s Trusts (1887), 66 L. . 1 . (’h. 229. Apld. 

i/p Ilulni^B Trusts ( 1 887 ), 67 L. T. 1 3. Refd. Rt btocken’s 

SrUlmt. Trusts, tl893j W. N. 2U3. 

1213. .] — lie Wtocken’s Settlement 

Trusts, [1893] W. N. 203. 

1214. Doubt as to validity of original ap- 

pointment.] — Where there is no doubt that existing 
trustees of an instrument have been duly consti- 
tuted, the ct. will not reappoint them, with a view 
to making, under Tiustee Act, 1850 (c. 00), s. 34, a 
vesting order wliich will not sever the joint 
tenancy. A., R., & C. were named trustees in a 
will, A. died, R. became of unsound mind, tV C. 
api)omted E. & E. trustees in the place of A. 

R* Part of the trust estate consisted of a mtge. 
of freeholds. The appointment of E. & E. being 
unquestionably valid, the ct. refused to reapiioint 
them^ *.S: make an order vesting the mtge. estate in 
C.. hJ., & E., but made an order appointing C. in 
tJie place of R. to convey the rntged. property for 
the estate of himself & B. to himself, E., F. upon 
the trusts of the will.--Ec Vicat (1889), 33 Ch. 1>. 
103 ; 56 L. .1. (E. 843, n. ; 64 L, T. 891 ; 34 W. R. 
045, t\ A. 

■— Apld. Re Dowhirst’s Truhts (1886), 33 Ch. D. 

41b. Refd. R< Gardiner’s Trusts (1886), 33 Ch. D. 690. 

Vesting orders generaUy.]— 8Vc 8ect. 8, sub- 

bi'ct. 4, j)osi. 


^^215. Continuing trustees — As sole trustees.]— 

\V hen a trustee wishes to retire, a successoj 
caimot be found, the ct. can appoint the continuing 
trustees to be solo trustees in the place of the con 
^ retiring trustees. — He Stokes’ TiiusTf 
U K. 13 Eq. 333; 41 h. J. Ch. 290; 2( 
J'- T. 181 ; 20 W. 11. 396. 

Annotahons FoUd. Re Tutham’s Trusts, [1877] W. N. 259 
Jic Harford’s Trusts (1879), 13 Ch. D. 1.35. N F. R 

( 1^880 '-i-w Gardiner’s Trust 
(1880), 33 Ch. 1). 590. 


1216. 


W. N. 269. 


.] — He Tatham’s Trusts, [1877j 


AnnoUihon N.F. Re Gardiner's Trusts (1886), 55 L. J. Ch. 


•] — One of the four trustees of a 

wiU having absconded :—Held : the ct. had juris- 
diction imder Trustee Act, 1860 (c. 60), s. 32, 
o appoint the remaining three as sole trustees in 
theinselves & the fourth . — Re Harford’s 
W. R 239®^^^* 13 Ch. D. 136 ; 41 L. T. 382 ; 28 

60 L. J. Ch. 79; 

(18861 217 ; ite Gardiner’s Trusts 

Scariftkrtnt^M Chetwynd's Settlrat., 

* Nevlnson, 11902] 1 Ch. 492. 

^ Northrop, Tayt.or v, 
Northrop (1880), 20 W. R. 134. 

J. — VOL. XLIII. 


1219. .] — It is the settled practice of 

the ct. under Trustee Act, 1860 (c. 60), when there 
is a continuing trust, not simply to remove or 
discharge a tiustee, without appointing a new 
tiTistee in his place, by appointing the remaining 
tinistecs to be sole trustees in place of themselves 
him, &, though the ct. wiU deviate from this rule 
& make such an appointment if the trustees have 
no duty to perfoim but to distribute a fund which 
is immediately divisible, it will adhere to the 
ordinary rule if there is a continuing tmst as 
regards even a relatively small part of the trust 
fund. — lie Lamb’s Trusts (1884), 28 Ch, ]), 77 ; 
64 L. J. Ch. 107 ; 33 W. R. 103. 

Annotation : — Consd. Rc Gardiner's Trusts (1886), 33 Ch. 1). 

590. 

1220. — .] — One of the four trustees of a 

settlement having been adjudicated a bkpt. 
having absconded, an action was brought by one of 
the cesiuia que trust against the other tliiee trustees, 
claiming to have the trusts caiTied into execution, 
Hi to have it declared that defts. were bound to 
make good any loss which might accrue on thrc'e 
mtges. on which part of the trust funds had bet'ii 
invested, & which pltf. alleged to be insullicicnt 
securities. He also alleged that the fourth trustee 
had acted fraudulently. The legal estate in the 
rntged. properties was vested rn all the four 
trustees, A: the stocks, in which the remainder of 
the trust funds had been invested, stood in the 
names of the four trustees. Before issue was 
joined in the action, defls., in pursuance of an order 
of the ct., gave notice to call in two of the mtges., 
& one of the notices had expired. Owing to the 
pendency of the action no one could be found 
W'illing to accept the trusts in place of the bkpt. : — 
Held : under these circumstances, the ct. could 
properly appoint defts. trustees in the place of 
themselves & the bkpt. An order was accordingly 
made appointing defts. & vesting in them the 
rntged. properties, &- the I'ight to sue for receive 
the mtge. (iobts., & to call for a transfer of, & to 
transfer, the stocks into their own names, & to 
receive the dividends thereon, defts. to pay into 
ct. the mtge. money when received.- -D avie'S v. 
Hodgson U886), 32 (3i. D. 226. 

Annotation : — Expld. Rc Gardiner’s Trusts (1886), 33 Ch. 1). 

590. 


1221. .] — Where one of three trustees was 

an absconding bkpt., the ct. refused, notwithstand- 
ing evidence of great difficulty in getting a third 
person to act as trustee, to appoint the solvent 
trustees in place of themselves & the bkpt. iC to 
make an order vesting the trust estate in the solvent 
trustees alone ; on the ground that the ct. will not 
reduce the number of trustees of a continuing trust ; 
& also that there is no power to appoint existing 
trustees to be new trustees. -He frARDiNER’s 
Trusts (1886), 33 Ch. D. 590 ; 55 Ij. J. Ch. 714 ; 
55 L. T. 261 ; 35 W. R. 28. 

Annotation CoTlsd, Rc Fowler’s Trusts (1886), 56 L. T. 

546. 

SeCy also. Lunatics, Vol. XXXIII., p. 223, Nos. 


lOiSa— AOOU. 

1222. .]— Price (1894), 8 R. 621. 

1223. ,J — Where one of four trustees was an 

absconding bkpt. the ct. made an order vesting the 
trust estate in the other throe trustees, although 
the number of trustees was thereby diminished. — 
He JjEEs’ Settlement Trusts, [1896] 2 Ch. 608 ; 
06 L. J, Ch. 770 ; 75 L. T. 178 ; 44 W. R. 680. 

1224. .] — Dugmorb V. Suppield, [1896] 


W. N. 60. , ^ 

1225. .] — Rc Fitzherbert’s Settlement 

Trusts, [1898] W. N. 58. 

To exclude lunatic trustee.] — See Lunatics, 

Vol. XXXIII., p. 223, Nos. 1329-1336. 


y Y 
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Sect. 2. — Appointment of iruateea : Sub-aeci. 2, D. 
(c) vi. vii.^ (d), (e) <£? (/).] 

vi. Feme Sole. 

1226. Whether court will appoint.] — Fe Dickin- 
son’s Trusts, [1902] W. N. 104. 

vii. Solicitors io Parties Interested. 

1227. Whether court will appoint — Member ol 
firm acting lor petitioners — ^DilTlculty In procuring 
other person.] — Pe Brentnall’s Trusts, [1872 J 
W. N. 77. 

1228. .] — Tie Orde, No. 1165, ante. 

1229. Solicitor to trustee.] — Re Norris, 

Allen v . Norris, No. 1032, ante. 

1230. .] — Re Cotter, Jennings v. 

Nye, No. 1089, ante. 

Solicitor to tenant for life.] —See Settle- 
ments, Vol. XL., pp. 779, 780, Nos. 3106-3109. 

(cZ) Appointment to Part of Property. 

See, noio, Trustee Act, 1925 (c. 19), s. 37 (1). 

1231. Whether court will appoint — Part lost by 
negligence of former trustees — Appointment to 
whole.] — In a suit to appoint new trustees of a 
settlement where a part of the trust property had 
been lost by previous negligence or breach of trust, 
the ct. refused to confine the trust to the remaining 
property, but appointed the new trustees to be 
trustees of the whole of the property comprised in 
the settlement, directing, for the protection of the 
new trustees, a reference to inquire whether it 
would be proper to take proceedings for the 
recovery of the property which had b<*en lost. — - 
Bennett v. Burgis (1846), 5 IIai‘e, 295 ; 15 L. J. 
(’ll. 231 ; 10 Jur. 153 ; 07 E. R. 925. 

1232. With consent of representatives ol 

surviving trustee.] — By the same will different 
hereditaments were devised to trustees to secure 
a rentcharge & subject thereto, the hereditaments 
were devised in strict settlement the trustees to 
support contingent remainders, various other 
trusts relating to the same property were to be 
executed by the same trustees ; the will contained 
the usual single power of appointment of new 
trustees. All the trustees had died, & the trusts 
had devolved on the two co-heiresses of the last 
surviving trustee : — Held : on petition for the 
appointment of new trustees, the ct. could, with 
the assent of the two co-heiresses appoint new 
trustees of the rentcharge only. — Re Dennis’ 
Trusts (1804), 3 New Rep. 636 ; 10 L. T. 689 ; 
12 W. R. 575. 

Annotation Re!d. Re Grange, Cooper v. Todd (1881), 

44 L. T. 469. 

1233. On application by beneficiary of 

part.] — Re Cottertll’s Trusts, [1869] W. N. 183. 
Annotation Re Moss’s Trusts (1888), 67 L. J. Ch. 

423. 

j[234. Trustee desirous of retiring from 

part.] — Re Cunard’s Trusts, No. 1190, ante. 

1235. .] — Independently of Convey- 

ancing Act, 1882 (c. 39), s. 5, the ct. has power under 
the Trustee Acts to allow trustees to retire from 
the trusts of a part of the trust property, held 
upon trust distinct from those affecting the 
remainder, & to appoint a separate set of trustees 
of such part. — Re Moss’s Trusts (1888), 37 
Oh. D. 513 ; 57 L. J. Ch. 423 ; 68 L. T. 408 ; 30 
W. R. 316. 

1236. Trusts for different classes of persons 


— Consent of beneficiaries sul Juris — & of trustees.] 

— Testator gave different pail)s of his property, 
consisting of freeholds & leaseholds, on substanti- 
ally similar trusts for different families, with 
cross-remainders in each case. Many of the 
cestuia que trust were not sui juris: — Held: the 
present trustees of the will, & all the cestuia que 
trust who were aui Juris consenting, separate sets 
of trustees might be appointed for the different 
divisions of the property. — Re Grange, Cooper v. 
Todd (1881), 44 L. T. 469 ; 29 W. R. 602. 

1237. To act with sole continuing trustee — 

In relation to distinct part.] — Appointment made 
of now trustees to act in conjunction with a sole 
continuing trustee of a will in relation to a distinct 
part of the trust property. — Re Paine’s Trusts 
(1885), 28 Ch. 1). 725 ; 54 L. J. Ch. 735 ; 52 L. T. 
323 ; 33 W. R. 504. 

1238. Part subject to distinct trusts — Possi- 

bility of trusts coalescing.] — Under the trusts of a 
will different parts of testator’s property were 
subject to distinct trusts, but in a certain event the 
trusts would coalesce : —Held : there was power 
to appoint separate sets of trust(‘os for the different 
parts of the property. — Re IIetherington’s 
Trusts (1880), 34 Ch. D. 211 ; 50 L. J. Ch. 174 ; 
55 L. T. 800 ; 35 W. R. 285. 

Annotations Refd. SavUo r. Coiipor (1887), 36 Oh. D. 620 ; 

Re Moss’s Trusts (1888), .37 Ch. D. 513. 

(e) Number of Trustees. 

See, now. Trustee Act, 1925 (c. 19), ss. 34-30, 41 . 

1239. Whether court can vary number — Ap- 
pointment of greater number than originally ap- 
pointed.] — Several trustees appointed on petition, 
under 11 Geo. 4 & 1 Will. 4, c. 00, in the stead of a 
sole surviving lunatic trustee. — Re Welch (1838), 
3 My. & Cr. 292 ; 7 L. J. Ch. 109 ; 11 L. T. O. S. 
409, n. ; 40 E. R. 937, L. C. 

An7ioiation8 Avid. Re Smith (1818), 17 L. J. Ch. 415. 

Refd. Re Twoodio (1845), 5 L. T. O. S. 33. 

1240. .]—Re Smith, No. 1128, ante. 

1241. .] — It is not contrary to the 

Iiractice of the ct. to appoint three trustees in the 
place of two nominated in a will containing no 
power to appoint new trustees. — Birch v. Cropper 
(1848), 2 De G. & Sm. 255 ; 04 E. R. 115. 

1242. .] — Two trustees of real estate 

were appointed by the ct. in the place of one on 
petition under Trustee Act, 1850 (c. 60) ; &, the 
property being small, without a reference, on an 
affidavit of the fitness of the two persons proposed 
as trustees. — Re Tunstall’s Will, Ex p. Tunstall 
(1851), 4 De G. & Sm. 421 ; 17 L. T. O. S. 251 ; 
15 Jur. 045 ; 04 E. R. 890. 

1243. .J — In appointing new trustees, 

the ct. is not limited to the number originally 
nominated. — Plenty v. West (1853), 10 Beav. 
356 ; 51 E. R. 810. 

1244. Although no vacancy — ^Trust 

property greatly increased.] — Two trustees ap- 
pointed, in addition to two existing trustees, in a 
case where only two trustees were originally 
appointed, but where the trust property had been 
very much increased. — Re Boycott’s Settlement 
(1856), 28 L. T. O. S. 120 ; 5 W. R. 15. 

1245. .] — Re Gregson’s Trusts, 

No. 1122, ante. 

1246. Only one trustee originally 

appointed.] — Testator appointed A., the tenant for 
life, & 0. trustees. The will contained no power to 


PART II. SECT. 2, SUB-SECT. 2.— 

D. (•). 

1239 i. Whether court can vary number 
— Appointment of footer number than 
originally appoinlea .] — Under Trustee 
Act, 1908, 8. 41, the ot. has power to 


appoint a new trustee of a will even 
though such an appointment involves 
an inorease in the number of the 
trustees appointed by the testator. — 
Re Durrant, 11919] N. Z. L, R. 303. 
— N.Z. 


1246 1. Although no vacancy 

— Only one trustee originaUy appointed.] 
— A Maori settler had settled certain 
lands, she beingr herself sole trustee. 
She died leaving a will by which abo 
appointed a sofr. sole trustee of her 
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appoint new trustees. O. having disclaimed, A., 
under the powers of 23 & 24 Viet. c. 146, s. 27, 
appointed a single trustee in his place ; — Held : 
the other ceatuia que iruat were entitled t-o have a 
third trustee appointed, «fc the Act did not take 
away the jurisdiction of the ct. to increase the 
original number of trustees. — D’Adhemar (Vis- 
countess) V. Bertrand (1865), 35 Beav. 19 ; 56 
E. R. 801. 

1247. — .] — In a case where 

testator had bequeathed a large fund to a single 
trustee the ct., at the instance of the tenant for 
life of the fund, appointed an additional trustee 
at the cost of the corpus of the trust property. — 
Grant v. (Irant (1865), as reported in 6 New Rep. 
847 ; 34 L. J. Ch. 641. 

Annotations : — Retd. Mooro i\ Moore (1874), L. R. 18 Eq. 

474 ; Baddoley v. Baddoley (1878), 9 Cli. D. 113; Re 

Breton’s Estate, Breton v. Woollven (1881), 17 Ch. D. 

416. Mentd. Browne v. CoUlns (1872), 21 W. R. 222 ; 

WllUama v. Merolor (1882), 51 L. J. Q. B. 594. 

1248. 1 .] — Where testatrix 

bequeathed a fund to a single trustee intrust for A. 
for life, with remainder over, on the petition of the 
parties interested in remainder, the ct. allowed 
additional trustees to be apiiointed ; the costs to 
bo paid by petitioners. — Re Brackenbury’s 
Trusts (1870), L. R. 10 Eq. 45 ; 39 L. J. Ch. 635 ; 
22 L. T. 409. 

Atinotations : — Folld. Re Greffson’s Trusts (1886), 34 Ch. D. 

209. Reid. Fane y. Fane (1879), 28 W. R. 34 1 

1249. .] — Where a sole 

ti'ustee is originally appointed by a settlor or 
testator there is no absolute right in tlie bene- 
ficiaries to the appointment of a second trustee. 
Although in many cases the ct. would desire to 
secure for the beneficiaries the protecton alTord(‘d 
by a second trustee, there are cases in wliich the 
settlor or testator has deliberately elected to 
commit to a single individual the execution of the 
trust, & in such cases the ct. ought to give effect 
to the intention of the settlor or testator. — Re 
Badger, Badger v, Woolley (1915), 84 Jj. J. 
Ch. 567 ; 113 L. T. 150. 

1250. .] —Re Ponder, 

Ponder v. Ponder, No. 1338, jiost. 

1251. Appointment of smaller number than 

originaUy appointed — Appointment of sole trustee.] 

— The ct. wiU never place a trust fund belonging 
to persons not aui juris in the power of a sole 
trustee . — Rc Dickinson’s Trusts (1855), 1 Jur. 
N. 8. 724. 

1252. .]— (1) ct. will not 

appoint one new trustee to supply the place of more 
than one originally constituted. 

(2) Seirible : disclaimer in ct. on petition not 
sufficient to divest an estate ; disclaimer should be 
by deed or of record . — Re Ellison’s Trust (1856), 
2 Jur. N. 8. 62. 

Annotation : — As to (2) Reid. Foster v. Dawher (1860), 8 

W. R. 646. 

1253. Beneficial to parties 

interested.] — The master may have liberty to 
appoint one instead of two trustees if he finds it to 
be beneficial to the parties interested (Knight 
Bruce, V.-O.). — Sitwell v. Heron (1850), 15 
B. T. O. S. 296 ; 14 Jur. 848. 

1264. Although prohibited by 

Instrument.] — Semble : under Trusts Act, 1893 
(c* 53), s. 26, the ct. can appoint two trustees or 


even a sole trustee of a settlement, notwithstanding 
the settlor’s direction as to the minimum number 
being three . — Re Leslie’s Hassop Estates, [1911] 
1 Ch. 611 ; 80 L. J. Oh. 486; 27 T. L. R. 352 ; 
66 Sol. Jo. 384 ; auh nom. Re Hassop Settled 
Estates. Rc Leslie’s Will, 104 L. T. 663. 
Annotation : — Expld. Re Moxon, [1916] 2 Ch. 595, 

1255. Special circumstances.] — 

(1) Under special circumstances two trustees will 
be appointed where the original number was three. 

(2) A trustee disclaiming at the bar has costs 
only as between party & party.— B ulkeley v. 
Eglinton (Earl) (1855), 1 Jur. N. 8. 994. 

1256. .]— By a settlement made 

in 1869 four trustees were appointed, one of whom 
disclaimed. The existing three trustees desired 
to retire, & in the events that had happened the 
power to appoint new trustees contained in the 
settlement was not exercisable. A petition was 
accordingly presented for the appointment of ihreo 
new trustees in place of the t^^eo who had acted 
& now wished to retii’e. Great difficulty was foimd 
in obtaining the consent of other persons to act 
as trustees & this was alleged as a ground for the 
application tliat three now trustees should be 
appointed in the room of the original four : — Held : 
on an appointment of new trustees by the ct., 
assuming it was necessary to prove special circum- 
stances to enable the ct. to appoint three new 
trustees when there had originally been four 
trustees, the disclaimer by one tlio difficulty 
of obtaining now trustees constituted specif 
circumstances. — Re Fowler’s Trusts (1880), 56 
L. T. 646. 

1257. .] — Where there are three trus- 

tees, & one dies, another disappears, A the third 
is desirous of retiring, the ct. will, on i)etition under 
Trustee Act, appoint two in the place of the three. 
— Re Marriott's 8ettlrment (1868), 18 Jj. T. 749. 

Re-appolntment of existing trustees.] — 

See Sub-scci. 2, D. (c) v., ante. 

1258. Appointment of sole trustee — Only 

one trustee originally — Trust about to be wound up.] 
— One sole trustee appointed in the place of a 
lunatic trustee, where the trust was shortly to be 
wound up, & where there had been but one trustee 
originally . — Re Reynault (1852), 19 L. T. O. 8. 
25 ; 16 Jur. 233, L. C. 

Amuitation : — Re!d. Loigh v. Rantin, [1914] 2 Ch. 701. 


(/) Terms of Appointment, 

1259. Whether power given to appoint suc- 
cessors.] — 80 UTIIWELL V. Ward (1829), Taml. 314 ; 

48 E. R. 125. 

1260. .J--In a suit for the appointment of 

new trustees, the ct. refused to insert a clause in the 
will, authorising the new trustees to appoint 
others in their room. — Brown v. Brown (1839), 
3 Y. & C. Ex. 396. 

1261. .] — Trustees appointed by the ct. in 

the place of others whose appointments had failed 
by their dcatJis in the lifetime of testator, autho- 
rised to appoint future trustees in the manner & 
under the circumstances mentioned in the will. — 
White v. White (1842), 5 Beav. 221 ; 6 Jur. 160 ; 

49 B. R. 662. 

Annotations : — Dbtd. Oglander v. Oglandor (1848), 17 
L, J. Ch. 439. NJF. Holder r. Durbin (1849), 11 Beav. 
594. 


property : — Held : there Bhonld be 
two trustees of the settlement, as 
caution was even more necessary than 
in England, & especially so in oases 
where Maoris wore intei^ted, & the 
might he a Maori with an in- 
^luHcient sense of responsibility . — Re 
I^«^P0TAKA, [1921] N. Z. L. R. 435. 


1251 i. Appointment of enuUler 

number than oriMnaUy appointed — 
Appointment of sole trustee .] — Proud - 
FOOT V. Tiffany (i865), 11 Gr. 461. — 
CAN. 

1261 11. .] — It is con- 

trary to the oouree of the ot., without 
some very special reason, to sanction 
the appointment of one trustee in 


place of three. —-K inosmill v. MilLER 
(1868), 16 Gr. 171.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— 

D. (f). 

12591. Whether power qiventoam^nt 
successors.]— 3 OY(m v, JOTOB (1828), 
2 Mol. 276.— IR. 
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Seel. 2. — Appointment of trustees : Sub^sect, 2, D, 
if) jg) i,, ii, Hi, dt iv.] 

1262. .] — The ct. in decreeinj? the appoint- 

ment of new trustees will not direct a power to 
be inserted in the deed for appointing new trustees 
/oiies quoties. — Bowles v. Weeks (1846), 14 Sim. 
691 ; 00 E. U. 487. 

1263. .] — A. Sc B. were named as trustees in 

a marriage settlement but both of them died 
without having executed it & without having had 
any of the trust property vested in them. The 
settlement contained the usual power for the 
api^ointment of new trustees. In a suit for the 
appointment of new trustees : — Held : it was not 
competent to the ct. to direct that the new trustees 
should have the power of naming their successors 
in the same manner as if they had been the 
original trustees. — Oolanderv. Oglander (1848), 
2 De G. & Sm. 381 ; 17 L. J. Ch. 439 ; 12 Jur. 
780 ; 64 E. K. 171. 

1264. .] — Power was given to tnistoos & 

their successors to appoint new trustees. The ct. 
being called on to appoint new trustees declined to 
enable such now trustees to appoint successors. — 
Holder v. Durhin (1849), 11 Beav. 694 ; 18 

L. .T. (m. 479 ; 14 L. T. O. S. 305 ; 50 E. K. 910. 

{g) The Application. 
i. In Oeneral. 

See, 7101V, It. 8. C., Ord. 66, r. 14 h. 

1265. How made — In action for rectification of 
settlement.] — Where a bill is filed seeking to rectify 
an instrument A for the appointment of new 
trustees, tlie ct., though it may not be able to 
rectify tho instrument, will grant relief so far as to 
appoint now trustees. — Barmer v. Barber (1859), 
4 Drew. 600 ; 29 L. J. Ch. 49 ; 1 L. T. 21 ; 5 Jur. 
N. 8. 1197 ; 8 W. R. 10 ; 02 E. R. 255. 

1266. Petition— In Lunacy & Chancery.] — 

Appointment under one petition in Lunacy & 
Chancery of new trustees in the place of a person 
of unsound mind, not so found by inquisition, & 
of a deceased trustee Sc a trustee resident abroad. — 
Re Stewart (1800), 8 W. R. 297, L. JJ. 

Annot/ition : — Befd. AV Blgnold’s Sottlmt. Trusts (1872), 

26 L. T. 170. 

1267. .]— Rc Arden, [1887] 

W. N. 100, L. JJ. 

1268o Complicated case.] — Under 

R. S. C., 1883, Ord. 66, r. 13 (a), a vesting order may 
be obtained by summons in chambers upon the 
appointment of new trustees ; but in a complicated 
case a petition for the appointment of new trustees 

a vesting order may be presented, & the costs 
thereof will be allowed . — Re Morris’s Settlement 
Trusts (1889), 60 L. T. 90 ; 37 W. R. 317. 

1269. Partition action.] — Where real estate 

was held by a complicated title under which the 
parties interested wore very numerous, & unborn 
issue might become entitled to legal estates : — 
Held : all persons in existence who were interested 
in the estate being parties to a suit for partition, & 
the title being proved at the hearing, an immediate 


decree for sale might be made without any p^- 
liminary inquiry ; a declaration might be made 
that the parties to the suit wore, & that unborn 
issue upon coming into existence would be, trustees 
of their shares <fe interests within Trustee Act, 1860 
(c. 60) ; but the appointment of a new trustee, & 
consequent vesting order, ought to be the subject 
of a subsequent application, & ought not to be 
made by the decree. — Lees v. Coulton, Lees v. 
Glutton (1875), L. R. 20 Eq. 20 ; 44 L. J. Ch. 660 ; 
23 W. R. 644. 

1270. Originating summons.] — The ct. has 

no jurisdiction to make an order upon an origina- 
ting summons in chambers for the appointment of 
new trustees. — Re Giu., Smith v. Gill (1885), 63 
L. T. 623 ; 34 W. R. 134 ; 2 T. L. R. 109. 
Annotation : — Distd. Re Alleu, Slmes v. Simes (1887), 56 

L. J. Ch. 779. 

1271. .] — Upon an originating sum- 

mons asking for general administration & for the 
appointment of new trustees, all the persons in- 
terested being parties to the application, the ct. has 
power in the exercise of its general jurisdiction to 
order sucli appointment . — Re Allen, Simes v. 
Simes (1887), 56 L. J. Oh. 779 ; 50 L. T. 611. 

1272. What must be proved — Grounds for ap- 
plication — Trustee out of the jurisdiction.] 

V. (1839), 3 Jur. 601. 

1273. Unwillingness of trustee to act— 

Reason for unwillingness.] — Serriblc : the affidavit 
or certificate, under Trustee Act, 1850 (c. 60), 
for the aijpointment of a new trustee, on the ground 
of the unwillingness of the existing trustee to act, 
ought not merely to state generally the fact of 
such unwillingness, but to disclose circumstances 
showing whether such unwillingness was or was 
not justifiable . — Re Nicholson (1851), 17 Ji. T. 
O. 8. 49. 

1274. Consent of new trustee to act.] — 

Re Bhogden, Billing v. Brogden, [1888] W. N. 
238. 

See, 710W, R. 8. C., Ord. 38, r. 19 a. 

Affidavit of fitness.] — See Sub-sect. 2, 

D. ((/) V., post. 

ii. TF //0 may Apply. 

See Trustee Act, 1925 (c. 19), s. 58 (1). 

1275. Person beneficially entitled to part of 

dividends of stock.] — A person beneficially entitled 
to part of the dividends of a sum of stock has a 
sufficient interest to support a petition under 11 
Geo. 4 1 Wifi. 4, c. 00, for the appointment of a 

now trustee of the stock. —Re Kin(J (1840), 10 
Sim. 005 ; 9 L. J. Ch. 267 : 69 E. R. 760. 

Annotation Refd. Mackenzie v. Mackenzie (1851), 10 Jnr. 

723. 

1276. Annuitants.] — Petition presented for tho 
purpose of obtaining the appointment of a new 
trustee, in the place of one who had become bkpt. 
By the will creating the trust, the residue of 
testator’s property was given upon trust to pay 
two annuities of £30 each, & subject thereto upon 
trusts for the benefit of testator’s four daughters. 
New trustees had been twice appointed, & one of 


PART II. SECT. 2, SUB-SECT. 2.— 
D. ie) i. 

n. How made — Petition — What must 
he inchuied.] — The petition for the 
appointment of a new trustee must 
include a prayer for the vesting: In the 
now trustee jointly with the oKistlng: 
trustees of the estate & the riprhts 
mentioned in Trustee Act, 1908, 
HS. 43, 44 . — Re Durrant, [1919] 

N. Z. L. R. 303.— N.Z. 


o. W/m,t must be proved — Grounds 
for application — ImpracticahilUy with- 
out assistance of court — Evidence in 
support .] — The ct. >vlll not exercise 


Its discretion under Trusts Act, 1890, 
8. 34, to appoint a now trustee of 
property, where the alleged trustee is 
dead, if the only evldenoo of tho 
oxlstenoe of the trust consists ot ejc p. 
statements, uncorroborated by any 
document signed by tho person 
alleged to hare been trustee of 
the property . — Re Exthell, [1908] 
V. L. R. 271.— AUS. 

p. .] — A petition 

under Trustee Act. 1908, s. 41, for 
tho appointment of a new trustee la 
addition to an existing trustee should 
be supported by oviaeiice that It is 


Inexpedient, difficult, or Impracticable 
to make the appointment vdthout the 
assistance of the ct . — Re Sistekson, 
[19181 N. Z. L. R. 311.— N.Z. 

q. Forum.] — ^An appUoatlon by peti- 
tion, without suit, for tho appoint- 
ment of a new trustee under 13 & 14 
Viet. o. 60 (Imp.), should bo made in 
ct. & not In chambers. — Re Labh 
(1853), 1 Oh. Oh. 226.— CAN. 

PART II. SECT. 2, SUB-SEOT. 2.— 
D. (g) ii. 

r. Cestui que tnisi.] — Re O’Dell 
(1831), Hayes, 257.— IR. 
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the trustees appointed on the latter occasion having 
become bkpt., the present application was rendered 
necessary. The four daughters of testator were 
the only petitioners : — Held : that under Bank- 
rupt Law Consolidation Act, 1849 (c. 106), s. 106, 
the annuitants were persons entitled in possession 
to the income of the trust funds, & ought therefore 
to be petitioners, that if the petition were amended 
in that respect the order might be taken, & that 
it would be sufficient simply to serve the other 
parties . — Rc Lonsdai^’s Trust (1850), 15 L. T. 
O. 8. 201 ; 14 Jur. 1101. 

1277. Married woman — Necessity for concur- 
rence of husband.] — Cray v. Dickenson (1850), 
15 L. T. O. 8. 342 ; 14 .Tur. 846. 

1278. .] — The presentation by a 

married woman of a petition for the appointment 
of new tmstees of a fund in which she is interested 
in reversion is a “ suing ” within Married Women’s 
Property Act, 1882 (c. 75), s. 1 (2), & her husband 
need accordingly not be made a co-petitioner. — 
lie OuTwiN’s Trusts (1883), 48 L. T. 410 ; 31 
W. K. 374. 

1279. Persons representing Wesleyan Conference 
— Trust to allow person appointed by conference to 
preach.] — When a chapel was conveyed to trustees 
upon trust among other things to allow such 
person to preach as the Wesleyan Conference should 
appoint : — Held : the persons representing the 
Conference might join in a petition for the appoint- 
ment of new trustees . — He Harden Wesi^yan 
Chapel (1853), 1 W. B. 212. 

1280. Person with contingent interest.] — Re 
Sheppard’s Tpusts, No, 1136, ante. 

iii. Parties. 

See, now, K. 8, C., Ord. 55, r. 14 a. 

1281. Who are necessary parties — Mortgagor — 
Property conveyed to trustee for mortgagee — Bank- 
ruptcy of trustee.] — Where a conveyance by way of 
mtge. is made to a trustee for the intgee. in trust 
lo sell, & the trustee becomes bkpt., the mtgor. 
should join in the application for the appointment 
of anotlier trustee . — Re Bindley, Ex p. Orgill 
(1832), 2 Deac. & Ch. 413. 

1282. Persons interested in remainder.] — 

In a suit for the appointment of new trustees, 
where the trust fund was settled to A. for life, with 
remainder to llie persons who might be his next-of- 
kin at his death, the persons who would be his 
next-of-kin, if he were then dead, are necessary 
parties. — Wardell v. Ciaxton (1842), 1 Y. & 
C. Ch. Cas. 265 ; 62 K. B. 883 ; snb nom. Wahdle 
V. Hargreaves, 11 L. J. Ch. 126 ; 6 Jur. 478. 
Antwtation Overd. Fowler v. James (1846), 1 Coop. Ump. 

Cott. 290. 

1283. .]— Fowler v. James (1847), 

1 Fh, 803 ; 1 Coop. temp. Cott. 290 ; 16 L. J. Ch. 
i^06 ; 47 E. R. 862. 

Annotalian^H : — Expld. llobcrts v. Roberts (1848), 2 Do O. 

^ Sm. 29. Refd. Paul v. Paul (1880), 43 L. T. 239. 

1284. Trustees of term for raising portions.] 

Ti’^teos of a term for raising portions under a 
marriage settlement held to be necessary parties 
to a bill for appointing new trustees in the room of 
the trustees for preserving contingent remainders, 
with a power of sale & exchange. — Ellison v. 
CooKSON (1846), 2 Coll. 52 ; 63 E. R. 633. 

1286. Original beneficiaries — & trustees of 

^ttlements of shares.] — On a petition, under 
Trustee Act, 1860 (c. 60), for the appointment of 
new trustees of a settlement, the beneficial interests 
under which had been made the subjects of 
marriage settlements ; — Held : the origin^ cestuis 
que trmt, their husbands & wives, & the trustees 
of their settlements, sufficiently represented all 


the parties beneficially interested. — Re Smyth’s 
SETT rLEMENT (1851), 2 De G. & Sm. 781 : 64 
E. R. 360. 

1286. All persons beneficially interested.] — 

Persons entitled to six-seventh parts of a trust 
fund applied to have a new trustee of the fund 
appointed i—^Hcld : primd facie, all the persons 
beneficially interested must be before the ct., & 
though circumstances might render such an 
application impossible, yet no such impossibility 
being suggested, these persons were not entitled 
to ai^ply, & the ct. declined to make the order asked, 
without service on the person entitled to the 
remaining one-seventh part. — Re Richard’s 
Trust (1862), 4 De G. & Sm. 636 ; 19 L. T. O. S. 
244 ; 64 E. R. 1277. 

1287. .] — A claim for the appointment 

of new trustees of certain real estate was tiled by 
the mtgee. of a poiHon of the beneficial interest 
against the heir-at-law of the surviving trustee, 
without making any of the other cestuis que trust 
parties ; & it was proposed to take an inquiry as 
to the parties beneficially interested. The ct. 
declined to order such an inquiry, & directed the 
claim to stand over, with leave to amend. — 
Weatherill V. Garbett (1852), 20 L. T. O. S. 
178. 

1288. .] — Re Fellows’ Setolement, 

No. 1332, post, 

1289. .] — Re Axlen, Simios v. Simes, 

No. 1271, ante. 

1290. Personal representative of person with 

contingent interest,] — A claim for the appointment 
of new trustees allowed to proceed in the absence 
of a personal representative of a deceased person, 
where such person had an interest in tJie trust 
funds in the event of the death of his child, the 
infant pltf., under twenty-one, but had died 
indebted, & without any other property. — 
Magnay V. Davidson (1863), 9 Hare, App. II., 
Ixxxii ; 1 W. R. 212 ; 68 E. R. 804. 

1291. Public trustee — On appointment of 

new trustee in his place.] — Practice Note (1927), 
163 L. T. Jo. 182. 

Husbands of married women making appli- 
cation.] — Sec Sub-sect. 3, D. (/) ii., ante, 

1292. Whether appearance necessary — Persons 
Interested — When consent already given before 
master.] — Thomas’ Trust (1851), 15 Jur. 187. 

1293. Old trustees.] — On a petition to 

appoint new tmstees, under the Trustee Act, all 
the cestuis que trust & the old trustees were required 
to appear.— Re Slopeb (1854), 18 Beav. 696 ; 62 
E. R. 234. 

iv. Service of Application, 

See Trustee Act, 1926 (c. 19), s. 59. 

1294. Who should be served — ^Assignees of bank- 
rupt trustee.] — Where a fund was standing in the 
name of three trustees, one of whom became 
bkpt., & the cestuis que trust petitioned for the 
appointment of a trustee in the place of bkpt. : — 
Held : the petition should bo served upon the 
assignees. — Re Dutton, Ex p, Carden (1848), 11 
L. T. O. 8. Ill ; 12 Jur. 391. 

1295. Reversioner.] — Demise of lands to 

trustees for one thousand years on certain trusts. 
Petition for the appointment of new trustees : — • 
Held : the reversioner ought to be served with the 
petition. — Re Farrant’s Trust (1861), 20 L. J. Ch. 
532 ; 17 L. T. O. 8. 309. 

1296. Remainderman.] — Before an order 

will be made, vesting property in a new trustee, 
who had been appointed in the place of a trustee 
residing in New York, the remaindermen must be 
served, &; it m ust be proved that the appointment 
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was necessary, & that the person proposed to be 
appointed was a proper person. — Re Maynard’s 
Settlement Trusts (1862), 20 L. T. O. S. 61 ; 
16 Jur. 1084 ; 1 W. R. 16. 

1297. Persons Interested.] — The ceatuis que 

trust under a deed, the trustee of which was a solr., 

g resented a petition in the matter of the solr. & 

1 the matter of Trustee Act, 1860 (c. 60), alleging 
that the trustee had taken the benefit of Insolvent 
Act, had repudiated the trusts, refused to discharge 
his duties as trustee & otherwise misconducted 
himself in the trusts, & praying the appointment 
of a new trustee in his place & a vesting order. 
The trustee denied or ofiered explanations of the 
various imputations against him, claimed a balance 
to be due to him, & objected to being removed from 
the trusteeship: — Held: (1) Trustee Act, 1860 
(c. 60), 8. 32, does not give the ct. jurisdiction 
under the Act to displace a trustee who is desirous 
of continuing in the trust ; (2) the trustee could 
not, under the summary jurisdiction of the ct. 
over solrs., be removed from the trust for acts 
done by him, not in the character of solr. or in any 
relation immediately arising out of that chaiacter, 
but in the character of trustee, & the order could 
not be sustained. 

(3) Although it is, I believe, usual, A certainly 
it has been our practice in lunacy, upon application 
for the appointment of new trustees by iiersons 
having partial interests, to require the other persons 
interested to be served, the Act does not in terms 
so require, & it has not been unusual to dispense 
with service on all parties (Turner, L.J.). — Re 
Blanchard (1861), 3 Be G. F. & J. 131; 30 
L. J. (^h. 616 ; 4 L. T. 426 ; 26 J. P. 661 ; 7 
Jur. N. 8. 605 ; 9 W. R. 647 ; 45 E. R. 828, L. JJ. 
AniwUiUona : — Aa to (1) Reid. Re Byrno’s Trust (1868), 18 
L. T. 631 ; Bristowe v. Booth (1869), L. K. 5 O. P. 80 ; 
Coombes v. Brookea (1871), 1j. R. 12 Eq, 61. As to 
(2) Folld. Re LIghtbody'8 Trusts (1884), 52 L. T. 40. 
As to (3) Folld. Re Blgnold’a Settlmt. Trusts (1872), 7 
Oil. App. 223. 

1298. .] — Memorandum Ab to 

Practice, [1901 J W. N. 86. 

1299. Infant cestui que trust.] — Service 

of a petition for the appomtment of a new trustee 
on infant cestui que trust dispensed with, — Re 
Young’s Trust (1869), 21 L. T. 666. 

1300. Trustees abroad.] — Re Bignold’s 

Settlement Trusts, No. 1019, ante, 

1801. .] — An appointment of a new 

tmstee in place of one permanently residing out 
of the jurisdiction will be made without service 
of the petition on the trustee so residing out of the 
jurisdiction. — Re Pyb’s Trusts (1880), 42 L. T. 247. 

1302. Lunatic trustee.] — Of three trustees 

of a settlement, two died, & the third became of 
imsoimd mind, but was not so found by inquisition. 
On a petition presented by persons beneficially 
interested under the settlement, praying for the 
appointment of three new trustees in the place of 
the two deceased trustees & of the trustee of un- 
soimd mind : — Held : service on the trustee of 
unsound mind was not necessary . — Re Green, 
Re Murton’8 Trusts (1876), 10 Ch. App. 272 ; 
32 L. T. 446 ; 23 W. R. 804, L. JJ. 

Annotation : — Apld. Re Weston (1898), 43 Sol. Jo. 20. 

1303. Absconding trustee.] — Hyde v. Ben- 

bow, [1884] W. N. 117. 

1304. Cestui que trust abroad.] — The 

original trustees of a will being dead, a petition 
was presented for the appomtment of new trustees, 

& for a vesting order. The persons proposed 
to be appointed were both beneficially interested 
under the will, but it was found impossible to 
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obtain the services of independent persons. All 
the beneficiaries, except one who was abroad, 
were co-petitioners, &; were desirous that the 
persons proposed as trustees should be appointed. 
The ct. made the order, subject to an imdertaking 
by the new trustees that if either became sole 
trustee he would use every endeavour to obtain 
the appointment of a co-trustee ; & dispensed 
with service on the absent beneficiary. — Re Light- 
body’s Trusts (1884), 62 L. T. 40 ; 33 W. R. 462. 

1305. .] — The persons entitled to the 

residuary estate of testator, presented a petition 
for appomtment of new trustees of his will in the 
place of the original trustees, one of whom had 
died, & the other was a lunatic. The petition was 
served on three of the four persons who were 
entitled to the proceeds of safe of a real estate 
devised on trusts for persons who took no interest 
in the residue, but the fourth was resident in 
Australia, & was not served : — Held : service on 
the cestui que trust in Australia might be dis- 
pensed with. — Re Wilson (1886), 31 Ch. D. 522 ; 
66 L. J. Ch. 632 ; suh nom. Re Wilson, Re Need- 
ham, 64 L. T. 203, L. JJ. 

Annotation : — Retd. Re Hurno (1887), 35 Ch. D. 457. 

1306. Public trustee — On appointment of 

new trustee In his place.] — Practice Note (1927), 
103 L. T. Jo. 182. 

1807. Appointment in suit for enforcing 

trusts — Service of decree.] — Decree for the appoint- 
ment of new trustees & conveyance of the trust 
estate, in a suit by some cesiuis que trust against 
the devisees of the last survivor of the former 
trustees, & a direction to serve the other cestuis que 
trust with notice of the decree. — Jones v. James 
(1853), 9 Hare, App. II. Ixxx ; 68 E. R. 803. 

V. AjjidavH of Fitness, 

1308. Necessity for.] — A suit was instituted 
against a trustee for an account, the administra- 
tion of the trusts of the will, & the appointment of 
new trustees. At the hearing all relief was 
waived, except the appointment of new tmstees, 
& all parties agreeing that all the persons interested 
were before the ct., tlie ct. was willing, upon the 
production of proper affidavits as to fitness, to 
appoint new trustees, but required a petition to be 
presented for that purpose. — Buckley v, Buckley 
(1849), 14 L. T. O. S. 64 ; 14 Jur. 189. 

1309. .] — A new trustee will be appointed 

by the ct. without a reference, on proof of his 
fitness, & on his consent. — Re Robinson’s Trust 
(1861), 15 Jur. 187. 

1310. Sufficiency of — Affidavit of solicitor in 
cause.] — The ct. will not, as a general rule, receive 
the evidence of the solr. in the matter, as to the 
fitness of persons proposed to be appointed new 
trustees. — Grundy v, Buckebidgb (1863), 22 
L. J. Ch. 1007 ; 17 Jur. 731. 

1811. One enough .] — Re Arden, [1887] 

W, N. 166, L. JJ, 

1312. Contents of — Evidence of pecuniary 
position .] — Re Castle Sterry’s Trusts, [1888] 
W. N. 179. 

1818. .] — Re Smith’s Policy Trusts, 

Smith v. Smith, [1894] W. N. 68. 

.] — See Evidence, Vol. XXII., p. 637, Nos. 

6763-6766 

vi. Costs, 

See Sub-sect. 2, E., post, 

E, Costs, 

See Trustee Act, 1926 (c. 19), s. 60. 

1814. Liability for costs — ^Misappropriation of 
trust fund by bankrupt trustee — Assignees — Only 
out of general estate.] — On petition to have a new 
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trustee appointed in the place of bkpt,, who had 
misappropriated the trust fund, the ct. will give 
the assigfnees their costs only out of the general 
estate . — Re Atkinson, Ex v, Hbelis (1843). 7 
Jur. 684, a. of B. 

1815. Donee of power refusing to exercise it 

— Subsequentiy consenting to exercise power — 
Trustee formerly desirous of retiring willing to 
continue.] — Re Hodson’b Settlement, No. 1141, 
anie» 

1316. Incorrect mode of appointment — 

Applicant liable for all costs.]— Pltf. having filed a 
bill for the appointment of new trustees, in a case 
in which it might be done by petition, was ordered 
to pay all the costs. — Thomas v. Walker (1854), 
18 Beav. 621 ; 62 E. R. 205. 

1317. Petitioner’s costs disallowed — 

Respondent costs in cause.] — Bund v. Green, 
[1876] W. N. 213. 

1318. Appointment for benefit of all parties 

— Costs paid out of corpus.] — The costs . . . must 
come out of the corpus. When an application by 
a tenant for life is clearly for his own sole benefit 
I have been in the habit of making him pay the 
costs of it. But here the appointment of new 
trustees of the settlement is for the benefit of all 
parties interested under it in the fund (Kindersley, 
V.-C .). — Re Parry’s Marriage Settlement 
Trusts (1867), 29 L. T. O. S. 72. 

1319. Appointment for benefit of tenant for 

life — Costs paid by tenant for life.] — Re Parry’s 
Marriage Settlement Trusts, No. 1318, ante, 

1320. Person cited to appear as respondent 

— Power of court.] — (1) Parties are not justified, 
by remaining passive, to prevent the rightful 
owners obtaining possession of their property, but 
if called on to do an act, involving no risk or 
responsibility, which is necessary to enable the 
trust owner to obtain his property, they are bound 
to do it. If therefore their refusal renders an 
application to the ct. necessary, they will be made 
to pay the costs. 

(2) The ct. has no jurisdiction to award costs 
adversely against thii’d parties cited to appear 
as resps. upon a petition to appoint new trustees 
under Trustee Act, 1860 (c. 00 ). — Re Primrose 
(1857), 23 Beav. 690 ; 29 L. T. O. S. 103 ; 3 Jur. 
N. S. 899 ; 5 W. B. 508 ; 63 K. B. 232 ; suh nom. 
Ex p. Primrose, 26 L. .T. Ch. 666. 

Refd. Re Woodburn’s WiU (1857), 1 Do G. 

oc J • 333* 

1321. Person rendering application neces- 

sary — Maybe ordered to pay costs.] — Primrose, 
No. 1320, ante. 

1322. Tenant for life considering appoint- 

ment unnecessary — Each party to bear own costs.] 

— Re Sheppard’s Trusts, No. 1136, ante. 

1823. Appointment to two funds — Costs 

borne rateable.] — On a petition for appointment of 
new trustees of two trust funds the costs ordered 
to be paid out of the two funds rateably . — Re 
Orant^s Trusts (1862), 2 John. & H. 764 ; 70 , 
kb. 1267. 

1324. Introduction of irrelevant charges I 

against respondent — Petition to pay costs thus 
occasioned.] — Where a married woman, having by 
her next friend petitioned for the apiiointment of 
new trustees of property to which she was entitled 
for her separate use, made in the affidavits filed in 
support statements Sc charges irrelevant to the 
subject of the petition, & where the resp., in answer- 
^8 those affidavits, made further charges of a still 
luHher irrelevant character. The ct. ordered that 
all the costs incurred by resp. in answering the 
ireelevant charges made against him be paid by 
the next friend ; Sc that all the costs incurred by 


the irrelevant matter introduced by resp. into the 
case, other than that rebutting the statements 
made against him, should be paid by him . — Re 
Wills’ Trusts (1863), 3 New Bop. 107 ; 9 L. T. 
570 ; 9 Jur. N. S. 1225 ; 12 W. R. 97. 

1325. Appointment of additional trustee — 

Petition by tenant for life — Costs paid out of corpus.] 
— Grant v. Grant, No. 1247, ante. 

1326. Petition by reversioners — Costs 

paid by petitioners.] — Re Brackenbury’s Trusts, 
No. 1248, ante. 

1327. Improper conduct of trustee — 

Whether trustee must pay costs.] — A trustee who 
makes an improper opposition to a petition for the 
appointment of new trustees will have to bear his 
own costs of the opposition, & will have the costs 
occasioned to the other parties by his opposition 
deducted from the costs properly payable to him. — 
Re Wiseman’s Trusts (1870), 18 W. R. 574. 

1328. .] — (1) A trustee may 

appeal from an order depriving him of costs on the 
ground of misconduct, notwithstanding B. 8. C., 
Ord. 65, r. 1. 

(2) Qu. : whether the ct. can now order resp. to 
a petition under Trustee Act, 1850 (c. 60), to pay 
costs . — Re Knight’s Will (1884), 26 Oh. D. 82 ; 
60 L. T. 650 ; 32 W. B. 417, 0. A. 

Annotations : — As to { 1 ) Befd. In the Estate of Plaut, Wild v . 

Plant, [1926] P. 139. Generally, Mentd. lie Carthew, Re 

Pauli (1884), 51 L. T. 435. 

1329. .] — Re Kensit, [1908] 

W. N. 235. 

1330. — .] — Re Bendell’s Trusts 

(1916), 139 L. T. Jo. 249. 

1331 . Appointment under power— Costs 

paid out of estate.] — 1 often have occasion to regret 
the great costs tliat are imposed on trust estates 
when it is necessary to appoint new trustees. 

. . . But I never lieard it disputed that, where new 
trustees were appointed under a power in an 
instrument, the costa of effecting the change, 
including the costs of the donee of the power, were 
paid out of the estate (Kay, J.). — Harvey v. 
Olhver (1887), 57 L. T. 239. 

1332. What costs allowed — Incidental costs.] — 
(1) All the cestuis que trust ought ordinarily to bo 
t^arties to a petition for the appointment of new 
trustees, infants by their next friends, as well as 
adults. 

(2) Costs “ incidental,” etc., to inquiry : the 
words ” incidental,” etc., ordered to bo struck 
out . — Re Fellows’ Settlement (1850), 2 Jur. 
N. 8. 62. 

1333. Two petitions presented on same day 

— Second petition more perfect — Costs allowed only 
of second.] — Where two petitions were presented 
on the same day for the same purpose, the ct. 
directed the costs of the second one only, as it was 
the more perfect, to come out of the estate. — 
Re Pring’s Trusts (1873), 42 L. J. Ch. 473 ; 28 
L. T. 467. 

1334. Costs on higher scale — “ Special cir- 

cumstances ” — Not size of trust fund.] — Re 

Spettigue’s Trusts (1884), 32 W. B. 385. 

1335 . .]— Be SCARRE (1920), 149 L. T. Jo. 

176. 

Bankruptcy of representative.] — See 

Execution, Vol. XXIV., pp. 832, 833, Nos. 
8640-8665. 

1336. How raised — Trusts estate entirely realty — 
By mortgage.] — Where an order had been made for 
the appointment of new trustees under Trustee 
Act, 1850 (c. 60), & for the payment of the costs 
out of the trust estate ; & it was subsequently 
shown that the trust estate consisted entirely of 
realty ; the order was amended by the insertion 



696 


Teusts and Teustees. 


Sect 2 . — Appointment of trustees : Svh-sect, 2, E, ; 
svh-secU 3. Sect. 3 ! Sub-sect, 1, A. <& B,] 

of words authorising the trustees to raise the costa 
out of the realty by way of mtge., the mtge. deed 
to be approved by the judge at chambers . — Re 
Crabtree (1866), 14 W. R. 497. 

1337. Trustee deprived of costs — Right to appeal.] 

— Re Knight’s Will, No. 1328, ante. 

Copyholds — Admission of new trustees.] — See 
Copyholds, Vol. XIII., p. 92, Nos. 1146-1148. 


Sub-sect. 3. — Executor- Administrator. 

See, now. Administration of Estates Act, 1925 
(c. 23), ss. 33, 39. 

1338. Administrator functus oflaclo.] — An ad- 
ministrator who has paid all expenses & debts 

cleared intestate’s estate stands in the same 
position towards the next of kin as that which 
an exor. who has cleared the estate stands in 
towards tlie i*esiduary legatees. He ceases to be 
on administrator & becomes a trustee, the ct. 
can appoint a nt‘W trustee to act jointly with him. — 
Re PoNDEB, Ponder v. Ponder, [1921] 2 Ch. 59 ; 
90 lu J. Ch. 426 ; 125 L. T. 568 ; 65 Sol. Jo. 455. 

1339. Power to appoint trustees.] — 

Administratrix with the will annexed, having paid 
all the debts & cleared the estate, c'xecuted a deed 
appointing two trustees of the will in her place & 
asked the ct. to eonftrm the appointment : — Held : 
the new trustees had been properly appointed by the 
deed. — Re Pitt, Pitt v. Mann (1928), 44 T, L. K. 
371. 

1340. Administration of Estates Act, 1925 (c. 23), 
s. 33 — Effect of on legal personal representative.] — 

I’ho expression “ personal representatives ” m 
above Act, s. 39, does not include trustees in the 
oj'dinary sense even when the personal representa- 
tives themselves become trustees upon an assent. 
The introductory words of s. 39 conferring powers 
on personal representatives “ during a minority 
of any beneficiary or the subsistence of any life 
interest, or until the period of distribution arrives ” 
are explained by the fact that under the new law 
of intestate succession the existence of an infant 
beneficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone dis- 
tribution, & that in these cases s. 33 places the 
personal representatives substantially in the 
position of trustees. 

The provision in s. 39 (1) (ii), conferring on 
personal representatives “ all the powers, dis- 
cretions &/ duties conferred or imposed by law on 
trustees holding land upon an effectual trust for 
sale ” does not operate referentially to make the 
Law of Property Act, 1925 (e. 20), s. 28 (2), 
applicable to pure jiersonalty. 

Accordingly, where under the will of a testator 
unauthorised investments are retained under a 
power to postpone conversion, the rule laid down 
in Howe v. Lord Dartmouth (1802), 7 Ves. 137a, 
still remains applicable in regard to the income 
payable to a tenant for life. — Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 

PART n. SECT. 3, SUB-SECT. 1.— A. 

k. Presumption of acceptance.] — The 
ct. will not direct a Jury to presume 
the acooptance of a trust created 
hy devise when there has been fifty 
years’ adverse possession as against 
the trustees, there being no evidence 
of such acceptance, & all the foots 
being opposed to such presiunption. — 

Arohibald V. Bloib (1854), James, 

307.— CAN. 

l. .1 — A person was named as 


1 Ch. 696 ; 96 L. J, Ch. 340 ; 137 L. T. 376 ; 71 
Sol. Jo. 310. 

1341. .]— jRe Ykrburgh, Yerburgh 

V. Yerburgh, [1928] W. N. 208. 


Sect. 3.— ACCEPTANCE AND DISCLAIMER OF 
OFFICE. 

Sub-sect. 1. — ^Acceptance. 

A. In General. 

1342. Necessity for.] — (1) The disclaimer need 
not be either by matter of record or by deed 
(Holroyd, j.). 

(2) It seems to be contrary to common sense to 
say, that an estate should vest in a man not 
assenting to it. There must be the assent of the 
party before any interest in the property can pass 
to him (Best, J.). — Townson v. Tickell (1819), 
3 B. & Aid. 31 ; 106 E. R. 576. 

Annotations: — As to (1) Apld. Begbio v. Crook (1835), 2 
Scott, 128. Reid. Doo d. Winder v. Lawes (1837), 7 
Ad. & El. 195 ; Doe d. Chidgey v. Harris (1847), 16 M. & 
W. 517. As to (2) Apld. Xenos v. Wickham (1862), 13 
C. B. N. S. 381 ; Poacook v. Eastland (1870), L. R. 10 
Eq. 17. Reid. Doe d. Palmer r. Andrews (1827), 4 Bing. 
348. Generally, Refd. Browell v. Reed (1842), 1 Haro, 
434 : Siggors r. Evans (1855), 5 E. & B. 367. 

1343. .] — M., tenant in tail in possession of 

an estate, executed a disentailing deed purporting 
to be a grant of the estate to A. & B. & their heirs 
free from all estates tail of the grantor to the use 
of A. & B. &; theii‘ heirs upon trust for the grantor. 
The deed was enrolled but not executed by A. & B., 
who subsequently executed a deed of disclaimer : — 
Held : the disentailing deed operated as a grant 
& not by the Statute of Uses, it was rendered 
inoperative by the subsequent disclaimer by the 
grantees & the estate tail of M. was not barred 
under Fine & Recoveries Act, 1834 (c. 74). — 
Peacock v. Eastland (1870), L. R. 10 Eq. 17 ; 
39 L. J. Ch. 634 ; 22 L. T. 706 ; 18 W. R. 856. 
Annotation Refd. Savill r. Bothell, [1902] 2 Ch. 623. 

1344. When property vests — Whether before 
assent.] — D oe d. Chidgey v, Harris, No. 1355, 
post. 

1345 . ,] —1 take the rule of law to be 

that where there is a transfer of property to a 
person, even although it carries with it some 
obligations which are onerous, it vests in him at 
once before he knows of the transfer, subject to 
his right when informed of it to say, if ho pleases, 
“ I will not take it ” (Cotton, L.J.). — Standing 
V. Bowrino (1885), 31 Ch. D. 282 ; 55 L. J, Oh. 
218 ; 54 L. T. 191 ; 34 W. R. 204 ; 2 T. L. R. 202, 
C. A. 

A nnoiations .—Apld. Re Arhih & Class’s Contract. [1891] 1 
Ch. 601. Refd. London & County Banking Co. r. London 
& River Plate Bank (1888), 21 Q. B. D. 635 ; lie Blake, 
Blake v. Blake (1889), 60 L. T. 663 ; Jie Weston, Davies v. 
Tagart, [1900] 2 Ch. 164 ; Mallott r. Wilson, [1903] 2 Ch. 
494. Mentd. Re Howes, Howes v. Platt (1905), 21 T. L. K. 
501. 

1346. Proof of acceptance — Affidavit of third 
person.] — The consent of proposed trustees cannot 
be evidenced by an affidavit of a third party . — Re 
Parke’s Trust (1853), 21 L. T. O. S. 218 ; 1 W. R. 
477. 


Lat. 1.— IR. 

m. .] — A person, to whom with 

others, a term of years had, in 1810, 
been bequeathed In trust, & who was 
appointed, with the other trustees, an 
executor of the will, was presumed to 
have accepted the trust, though he 
hewi never acted in it, the will having 
been proved hy the other executors, 
saving his right, & he not having ever 
disclaimed . — Re Needham (1844), 1 
Jo. & Lat. 34.— IR. 


a trustee in a marriage settlement 
of the year 1821, but did not execute 
or act In the trusts of It. After the 
death of his co-tnistee, he, in 1844, 
refused to act in the trusts. The rt., 
upon the petition of the tenant for 
life under the 1 Will. 4, c. 60. s. 22, 
refused to appoint a new trustee In 
his place. After such a lapse of time, 
it must. In a petition matter, he 
presumed that the trustee has aco^tod 
the trust . — Re Unxacke (1844), 1 Jo. & 
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Part II. — Trustees. 


1347. Assent signified to petitioner.] — ^An 

intended trustee should not appear to consent by 
counsel, but should merely signify his assent to 
petitioner . — Re Draper’s Settlement (1864), 2 
W. R. 440. 

See R. S. C., Ord, 38, r. 19 a 

R. What Amounts to Acceptance, 

1348. Interference with trust property.] — A 
trustee, with notice of his appointment as such, 
interfering with the subject matter, cannot 
repudiate the trust, & say he acted merely as factor 
or agent.— Con YNGHAM v. Conyngham; (1760), 1 
Ves. Sen. 622 ; 27 E. R, 1181. 

Annotations : — Refd. Stacoy v. Elph (1833), 1 My. & K. 195 ; 

Lowry v. Fulton (1839), 9 Sim. 104. 

1349. Undertaking to execute trusts — Deed not 

signed.] — It is said, the trustees are not under 
covenant ; & they arc not bound under hand & 
seal ; but they have in equity undeiiaken to 
execute the trusts exactly as if they had so executed 
the instrument ; & the general words, “it is 

declared & agreed,” etc., amount to a covenant. 
The obligation upon them is to permit Lord Mont- 
ford to receive & enjoy the rents & profits, provided 
that was consistent with the trust & obligation, 
imposed upon them, to apply, so much of the rents 
& profits as should be necessary to the expense 
of renewal, in order to make his enjoyment con- 
sistent with t/he other objects of the settlement, 
under which all the subsequent takers are to be 
considered purchasers : but it does not rest upon 
reasoning ; as upon the answers it is clear, they 
understood the import ; expressly stating, that 
they put hirn in possession ; &; assigning, as their 
reason, motives of civility & humanity. It is 
hard, if they arc to suffer by that : but the sub- 
sequent takers unless deprived by acquiescence 
of their remedy, are not to suffer by the charity of 
the trustees. It is clear, therefore, that they did 
take upon them these trusts (Lord Eldon, (/.). — 
Montford (Lord) v. Cadogan (Lord) (1810), 2 
Mer. 3 ; 19 Ves. 035 ; 34 E. K. 0.51, L. C. 
Annotations : — Consd. lllcharclRon v. Jcnkina (1853), 1 Drew. 

477 ; Hollaml v. HoUand (1869), 4 Ch. App. 450, n. Refd, 

JonkiiiB V. llobertson (1853), 1 Eq. Rep. 123 ; lie Parker, 

Exp. Sheppard (1887), 19 Q. B. D. 84. Mentd. Shaftes- 
bury V. Marlborough (1833), 2 My. & K. Ill ; Jones v. 

Jones (1816), 7 L. T. O. S. 157 ; Adey v. Arnold (1852), 

2 Do G. M. & G. 432 ; Hughes v. Wells (1852), 9 Hare, 749 ; 

Isaac V. Wall (1877), 46 L. J. Ch. 576. 

1350. Acting as agent.] — If one of two persons 
named trustees &> exors. disclaims & renounces & 
afterwards possesses himself of assets as the agent of 
the other, who has accepted the trust & proved the 
will, he does not thereby become accountable as 
a trustee & exor., & ought not to be made a party 
to a suit for the administration of the estate. — 
Dove v, Everard (1830), 1 Russ. & M. 231 ; Taml. 
376 ; 39 E. R. 89. 

Annotati<^ Avid. A.-G. v. Chesterfield (1854), 18 Beav. 

596. CoxiSd. Bartlett v. Wood (1860), 2 L. T. 144. 

1861. .] — An exor. not proving the will of 

testator, & not receiving any part of the fund, in 
^spect of which there was a breach of trust, 
& not receiving any other part of the property of 
testator, except in the capacity of agent to the 
exor, who proved & acted ; — Held : not to bo 


answerable for such breach of trust. — L owry v. 
Fulton (1839), 9 Sim. 115 ; 8 L. J. Ch. 314 ; 3 
Jur. 464 ; 69 E. R. 298. 

Annotation: — Mentd. Rc Stevens, Cooke r. Stevens, [18981 

1 Ch. 162. 

1852. .] — Stacey v. Elph, No. 1375, post. 

1353. Conveyance of trust property.] — Testator 
bequeathed £1,100 to two trustees upon certain 
trusts ; & he also bequeathed to the same trustees 
a house held under a bishop’s lease, upon trust to 
pay the rents, etc., to his wife for life, & after her 
decease, to apply the rents, etc., in the maintenance 
of Z., till ho attained twenty-one, when the 
trustees were to convey the property to him 
absolutely. Z. attained twenty-one in the life- 
time of testator’s widow, & on her decease a deed 
was executed by the trustees, which recited the 
will, that it had become unnecessary for the 
trustees to act in the trusts thereof, & that, in fact, 
they never intermeddled therein ; & the trustees 
then released the property to Z. who, by another 
deed, gave them a general release : — Held : the 
deed executed by the trustees amounted to an 
acceptance by them of the tnists of the will, & 
imposed on them the duty of seeing that the trusts 
of the £1,100 were duly performed. — Urch v. 
Walker (1838), 3 My. & Or. 702 ; 7 L. J. Ch. 292 ; 
2 Jur. 487 ; 40 E. R. 1097. 

Annotations : — Consd. Malzy v. Edge (1856), 27 L. T. O. S. 

12. Apld. lie Lord v. Fullerton (1895), 65 L. J. Ch. 184. 

Refd. Lowry v. Fulton (1839). 9 Sim, 104. Mentd. 

Grayburn v. Clarkson (1868), 37 L. J. Cb. 650. 

1354. Retaining deed for safe custody.] — As to 

J., I think there is not enough to charge him as 
with a breach of trust. Looking at the deed which 
was in liis possession, he could hardly fail to see 
that he was named a trustee ; but, on the other 
hand, he says he never acted ; & it is expressly 
shown that he received tlie deed for safe custody 
only, imtil some one else could be found to under- 
take the trust. I think there is not enougti to 
charge him (Lord Langdale, M.K.). — Evans v. 
John (1841), 4 Beav. 35 ; 49 B. IL 250. 

1355. Verbal statement.] — (1) By law the estate 
devised vests in the devisee before assent 
(Parke, B.). 

(2) Tliough it has been held that a disclaimer 
of an estate in fee need not be by matter of record 
as was formerly held in Townson v. TickelU No. 1342, 
ante, it has never been settled that such disclaimer 
must be by deed, & in the case mentioned IIolroyd, 
J., was of opinion that it need not (Rolfs, B.). 

(3) Unless there was unequivocal evidence of 
assent, the subsequent disagreement by deed of 
disclaimer would avoid the estate quoad hunc. 
The consequence would be to avoid the will, as to 
him, ab initio & vest the legal estate in R., so that, 
as his heirs have disclaimed, it would revert to the 
heir-at-law of testator (Parke, B.). 

(4) There is no authority, but Butler <&: Baker's 
Case (1641), 3 Co. Rep. 25a, for saying that a 
verbal assent to a devise is insufficient (Parke, B.). 
— Doe d. Chidgey v. Harris (1847), 16 M. & W. 
517 ; 16 L. J. Ex. 190 ; 8 L. T. O. S. 414 ; 153 
E. R. 1294. 

Annotations ; — Generally, Refd. Young v. Grove (1847), 4 
C. B. 668 ; Wright v. Wilkin (1860), 2 B. & S. 232 ; Rc 


PART IL SECT. 8, SUB-SECT. 1.- 

A^t,ny as agent.] — Mo 
(1848), 11 1. Eq 

Svbmifii/no to account,] — Deft., 
answer, having submitted to acco 
as the ct, decreed an acco 

ff,, P^^^tlon, although without s 
«« bi the answer there 

bolding the ] 
Pert> in trust. — C uthbert v. CJitthw 


(1864). 11 Gr. 88.— CAN. 

o. Executor also trustee — Acting as 
executor — Taking out probate .] — Whore 
the exor. Is also trustee of the real 
estate, by acting as exor. he is Liable In 
both characters. The taking probate is 
an acceptance of the whole trust. — 
Ward v. Butler (1824 ),2 Mol. 533.~IR. 

p. Knowledge of existence of trust 
deed — Attending first meeting of trustees 

writing minutes — Declining to vote or 


incur responsibility .] — Acceptance of 
the office of a trustee will not be 
Inferred nor liability for loss of trust 
funds incurred, by mere knowledge 
of the existence of the trust deed, 
attending the first meeting of trustees, 
& writing the minutes, but declining 
to give any opinion or vote, or incur 
any responsibility. — Mitchell v. 
Davidson (1866), 18 Dunl. (Ct. of 
Sess.) 284 ; 28 So. Jur. 119.— SCOT. 
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Trusts and Trustees, 


Sect. 3. — Acceptance and disclaimer of office : 
sect, 1, B. ; aiib’Sed. 2, <fc B.] 

La«y, Iloyal General Theatrloal Fund Asaoon. v. Kydd, 

11899] 2 Oh. 149. Mentd. Venables v. East India Co. 

(1848), 18 L. J. Ex. 260. 

1866. Acting In trust — Paying debts.] — A. Sc B. 

wore appointed trustees, A., B. & C. exors. of a 
will. A, & C. alone proved. B., in his answer, 
said ho declined to act in the trusts ; but it 
appeared that B. & his partner were indebted to 
testatrix at her death, that her exor. had lent 
them part of the assets, Sc that they had paid some 
of her debts. The ct., on motion, ordered B. to 
pay into ct. the balance due from him Sc his partner, 
who was not a party to the suit. 

He (deft.) is one of the exors., he has never 
proved, but he has never renounced, & he says he 
has never acted in the trusts ; but the ct. must 
look at his actions. Sc see to what character they 
are attributable. I think he has acted in tlie 
character which testatrix had given him 
(Komilly, M.ll.). — WiUTE V. Bakton (1854), 18 
Beav. 192 ; 62 E. R. 76. 

1367. Signing memorandum —Partial accept- 
ance.] — In 1823 E., by his consent, was with X. 
Sc Z. named as a trustee of a marriage settlement, 
which comprised various sums. The deed was 
executed by the co-trustees of, but not by, E. 
X. died in 1 826 insolvent. In 1829 an account was 
rendered which showed the sums subject to the 
trusts of the settlement & that Z. had received a 
large sum belonging to tlie trusts. Z. afterwards, 
as the administrator of his father, became possessed 
of a large sum of residue, not administered by the 
extrix., Sc trust funds, part of this residue, he 
applied to his own use ; but in 1830 he, by request, 
invested a portion of the residue in the names of 
himself & E. upon the trusts of the settlement as 
such trustees thereof, Sc indorsed a memorandum 
thereon to the effect that it was so much of the 
within-mentioned & assigned sums as were subject 
to the trusts thereof. This memorandum Z. si^od 
previously to 1842. In 1845 E. made inquiries 
of one of tlie cesluis que trust relating to the trusts 
vested in him, Sc requhed to be satisfied as to the 
property comprised in the settlement. He was 
then informed that he was a trustee thereof. Sc 
a receipt of the stock bought in his Sc Z.’s names 
was inclosed. This receipt E. retained ; & in 
Mar. 1847, he for the first time saw the settlement, 
Sc on that occasion he signed the memorandum 
indorsed thereon. Z. died in 1852 insolvent. E. 
received the dividends on the stock. Sc regularly 
paid them over to the tenant for life. In 1854 
inquiries were made wliich resulted in this bill 
being filed, praying that an account might be taken 
of all sums winch had been received by E. either 
alone or jointly with his co-trustees, or which, 
without his wilful neglect Sc default, might have 
been received ; & that E. might be decreed to 
make good all losses which had been sustained, 
particularly so much of the property as was subject 
to the trusts of the settlement ; — Held : E.’s 
liability must be confined to the amount comprised 
in the memorandum signed by him ; Sc so far as 
the bill sought to make liim liable for more than 
that amount, it must bo dismissed. — ^Malzy v. 
Edge (1856), 2 Jur. N. S. 80 ; 4 W. R. 213 ; svb 
nom, Maizy v. Edge, 27 L. T. O. 8. 12. 

1358. Executing trust deed.] — A trustee who has 


duly executed a trust deed must, in the absence of 
special circumstances, be bmmd by that indication 
of his acceptance of the trust, Sc will not afterwards 
be heard to say that he thought he was merely 
signing as a witness. — Jones v, Higgins (1806), 
L. R. 2 Bq. 638 ; 36 L. J. Oh. 403 ; 14 L. T. 120 ; 
14 W. R. 448. 

1369. Letter confirming verbal arrangement.] — 

W., having entrusted P., his solr., with a sum of 
£7,700 for investment on mtge. on his behalf, was 
informed by P.’s clerk, in conversation, that “ P. 
proposed to invest the money on mtge. of leasehold 
property at Camden Town at 5 per cent.,” Sc 
subsequently received a letter from P. stating 
that “ the money was put on 5 per cent. mtge. as 
arranged by my clerk with you.” On P.’s death 
it was foimd that no mtge. existed in favour of W., 
but that P. had advanced £100,000 to a firm of 
builders on a mtge. of their leasehold pi'operty at 
Camden Town : — Held : P. & those claiming under 
him were bound by the representation made by 
him, & were estopped from denying that the £7,700 
formed part of the £100,000 so invested. — 
Middleton v. Pollock, Ex p. Wetheralt^ (1876), 
4 Ch. D. 49 ; 46 L. J. Ch. 39 ; 35 L. T. 608 ; 25 
W. R. 94. 

Annotaiions : — Consd. Bradley v. Riches (1878), 9 Ch. D. 

189. RefA Jic Mawson, JjJx p. Hardcastle (1881), 44 L. T. 

523 ; Loudon & Wostiuluster Bank v. Turqnand (1888), 

4 T. L. R. 454 ; lie Cozens, Green v. Brisley (1913), 109 

L. T. 30C. Mentd. Montagu v. Sandwich (1886L 54 L. T. 

602 ; lie Jones, Christmas r. Jones (1897), 66 L. J. Ch. 439. 

1360. Permitting transfer of fund Into name of 
trustee.] — Be Knight’s Will, No. 1106, ante. 

1361. Signing legacy duty receipt.] — Jago v. 
Jago, No. 1370, post. 

Proving will.] — See Executors, Vol. XXIII., 
pp. 51-53, Nos. 295-313. 


Sub-sect. 2. — Disclaimer. 

A. In General. 

1362. Disclaimer distinguished from release.]- - 

Orewhc V. Dicken, No, 1398, post. 

1363. .] — (1) The more one examines the 

distinction between a disclaimer Sc release, the 
less one sees the worth of it. 

A release is the instrument of a person who thinks 
that he has something to i)art with ; it is not a 
mere dissent or refusal to concur. If a person, 
who is appointed co-trustcc by any instrument, 
executes no other act than a conveyance to his co- 
trustees, where the meaning Sc intent of that 
conveyance is disclaimer, the distinction is not 
sulliciently broad for the ct. to act upon (Lord 
Eldon, C.). 

(2) It seems to have been taken for law . . . 
that if an estat/C is conveyed to two persons in trust, 
Sc one will not act as trustee the estate vests in the 
other (Loud Eldon, C.). — Nicloson v. Words- 
worth (1818), 2 Swan. 365 ; 36 E. R. 655, L. 0. 
Annotaliona : — As to (1) ConBd. Uroh v. Walker (1838), 3 

My. & Or. 702. Aa to (2) Refd. Small v. Marwood (1829), 

9 B. & C. 300 ; Begbio v. Crook (1835), 2 Scott, 128 ; Lane 

V. Debonham (1853), 11 Hare, 188 ; Wellesley v. Withers 

(1855), 25 L. T. O. 8. 79. Generally, Mentd. Xenos v. 

Wickham (1862), 13 C. B. N. 8. 381. 

1364. Right to disclaim — ^Partial disclaimer.] — 
Two of the devisees have not disclaimed, Sc being 
trustees they cannot disclaim, unless they had 
divested themselves of all the trusts, which they 
have not done (Cockburn, C.J.). — R. v. Gabiand 
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q. Time for ,] — Testator named cer- 
tain trustees, of whom any two were 
to he a quormn ; on the death of 
testator, two of the trustees accepted, 


Sc proceeded to take the necessary 
steps for administering the trust : 
thereafter a third trustee Intimated 
that he should act as trustee, but 
having differed, in limine, witn the 
other trustees as to the conduct of 


the trust, he afterwards declined to 
act : — Held : he had timeously & 
competently so declined to act under 
the trust.— Bannbuman v. Baknbrman 
(1842), 5 Dunl. (^Ct. of Sess.) 229 ; 
15 So. Jur. 67.— SOOT. 
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(1870), L. R. 6 Q. B. 260 ; 39 L. J. Q. B. 86 ; 22 
L. T. 160 ; 18 W. B. 429. 

An^^iUma Mentd. Garland r. Mead (1871), L. R. 6 Q. B. 

441 ; Bool. Comra. for England v. Parr (1894), 71 L. T. 

66 ; A.-G. V. Sandover (1904), 73 L. J. K. B. 478 ; Re 

Heathcote & Rawson’s Contract (1918), 108 L. T. 185 ; 

^ (Bp.), [19161 1 K, B, 466 ; Slasons v. Chlcheater- 

Constable, [1916] 2 Ch, 76. 

1365. Property partly abroad.] — 

Testator having real & personal property in 
Plngland & abroad left his residuary estate to 
trustees upon trust for sale. One of the trustees 
disclaimed the trusts of the will except as to the 
property abroad. The remaining trustees sold 
land of testator in England : — Held : the dis- 
claimer had no effect, & the disclaiming trustee 
was a necessary party to the conveyance. — lie 
LoiiD & Fullerton’s Contract, [1896] 1 Ch. 228 ; 
65 L. J. Ch. 184 ; 73 L. T. 689 ; 44 W, R. 195 ; 
40 Sol. Jo. 113, C. A. 

1366. Trustees of copyholds— Right to re- 

nounce legal estate.] — The cases as to trustees being 
liable to the trusts of a will, by accepting the trusts 
as to some of the property, do not seem at all to 
affect the question of whether they may not 
renounce the legal estate, taking upon themselves 
any risk of a breach of trust, more particularly 
where, as in this case, there was no legal estate 
primd facie vested in them, but where they had a 
mere right to admittance, which, according to a 
well known & proper practice, they give uj) in 
favour of one of their number, for the purposes of 
the estate, & to effect a saving {per Cur.). — 
Wellesley (Lord) v. Withers (1855), 4 E. & B. 
750 ; 3 C. L. R. 1187 ; 24 L. J. Q. B. 134 ; 25 
L. T. O. S. 79 ; 1 Jur. N. S. 706 ; 119 E. R. 277. 
Annotationa .‘—DiBid, R. v. Garland (1870), L. R. 5 Q. B. 

269. Refd. Bence v. Gilpin (1808), L. U. 3 Exch. 76. 

Trustee by devolution.] — See Sect. 4, poet. 

1367. Right to take opinion of counsel — As to 
obligation to execute disclaimer.] — Re Tryon, No. 
1413, post. 

1368. Proof of disclaimer — Must be clear & 
distinct.] — Where the jiGsition in which parties 
stand to each other is such as to establish primd 
facie the relation of trustee & cestui que trusty tJie 
ct. will not permit the trusteeship to be dis- 
claimed without clear <& distinct evidence. 

A. & B. cohabited together. A. having a con- 
siderable sum of money of her own placed the 
same in the hands of B., as she alleged, upon trust 
to invest it in her behalf. They continued to live 
together for upwards of ten yeai^s, using the 
interest arising from the money for their common 
benefit. B. then put an end to the connection 
between them. A. filed her bill seeking to charge 
B. as a trustee with the moneys received by him 
on her account. B. admitted the advance of the 
money, but denied the trust, alleging that it was 
a loan to him, that pltf.’s claim was now barred 
by Stat. Limitations. The existence of the trust 
was supported only by the evidence of pltf. ; — 
Held : the position of the parties established the 
relation of trustee & cestui que trust, which deft, 
had not disproved, & he was bound to account to 
pltf. for what he had received in connection with 
the trust, with interest at 6 per cent. — James v. 
Holmes (1862), 31 L. J. Oh. 567 ; 8 Jur. N. S. 
553 ; 10 W. R. 487 ; affd., 4 De G. F. & J. 470 ; 
31 L. J. Oh. p. 568 ; 6 L. T. 689 ; 10 W. R. 634, 
L. O. 

1369. Time for disclaimer — ^Before dealing with 
estate.] — A disclaimer by two out of three joint 
wnants, siurenderees of certain copyhold lands 
belonging to a manor, executed before the 


admittance of the remaining joint tenant, but after 
the exercise by all the three of various acts of 
ownership over the estate, is void, & the lord is 
entitled to a fine as upon the admittance of all. 

A disclaimer, to bo worth anything, must be an 
act whereby one entitled to an estate immediately 
& before dealing with it renounces it ; whereby, 
in effect, he says, “ I will not be the owner of 
this property” (Kelly, O.B.). — Bence v. Gilpin 
( 1868), L. R. 3 Exch. 76 ; 37 L. J. Ex. 36 ; 16 
W. R. 705 ; suh nom. Bence v. Gilpin, Reeve v. 
Gilpin, 17 L. T. 655. 

Annotation .—Refd. R. v. Garland (1870), L. R. 6 Q. B. 269. 

1370. Without delay.] — By her will testa- 

trix, who died in 1866, directed her exors. to pay 
to A. B. a certain sum of money to be held in 
trust for pltf., who was at that time an infant. 
A. & B. gave to the exors. of the will a receipt for 
the legacy on an Inland Revenue form for presenta- 
tion to the Inland Revenue authorities. Tlie 
legacy was paid to A. & B. by a crossed cheque 
drawn in favour of both of them, but whether pay- 
able ” to order ” or “to bearer ” was not in evi- 
dence, nor was there any evidence that either of 
them had indorsed the cheque. In 1876, A., who 
was the father of pltf., died in insolvent circum- 
stances. In 1881 B. executed a deed poll pur- 
porting to disclaim the trusts of the will. In 1892 
pltf. for the first time became aware of the legacy, 
& called upon B. to account for the same. B. 
alleged that he had never accepted the trusts of the 
will, & that the receipt given by him was not 
intended to operate as an acceptance of the 
trusts, & that he had never received nor in any 
way dealt with the legacy : — Held : although the 
rule was that a trustee ought to execute a dis- 
claimer without delay, yet there was no rule that 
a disclaimer must be executed within any par- 
ticulartime ; the evidence showed tJiat B. did not 
mean to accept the trust, notwithstanding the 
fact that he signed the legacy duty receipt as well as 
A. ; &D although it was not necessary for B. to 
have done that if he were not a trustee, yet the 
ct. would be straining matters too far if it were to 
hold that that act alone constituted B. a trustee. — 
Jago V. Jago (1893), 68 L. T. 654 ; 9 T. L. R. 351. 

1371. Takes effect ab initio.] — A power in a will 
in the following form, viz. ” I direct that A., B., & 
0., the exors. of this my will, or the survivors or 
survivor of them, or the exors. or administrators 
of such survivor, shall sell my copyhold messuages : ’ ’ 
— Held : a disclaimer, cxt*cuted by C. some time 
after a sale, reciting that he had, from testator’s 
decease, declined to act, & liad never acted, in the 
exorship. or the trusts of the will, was a refusal 
a6 initio, there being nothing to impeach the bona 
fides of the transaction. — Peppercorn v. Way- 
man (1852), 5 Do G. & Sm. 230 ; 21 L. J. Ch. 827 ; 
16 Jur. 794 ; 64 E. R. 1091. 

1372. Avoidance of effect of disclaimer — Neces- 
sity for distinct appiication.] — In order to get rid 
of the effect of a disclaimer, a distinct application, 
supported by affidavits establishing a special case, 
is necessary. — B idden v. Lediard (1829), 1 Russ. 
&M. 110 ; 39 E. R. 42, L. 0. 

1373. How far evidence of refusal to act.] — 
Noble v. Mbymott, No. 1004, ante. 

B. Form of Disclaimer. 

1374. Necessity for deed.] — Townson v. 
Tiokell, No. 1342, ante. 

1376. .] — ^A person, named as exor. & 

trustee under a will, did not formally renoimce 
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^ecL Acceptance and disclaimer of office : Svh- 
seel. 2, B., C. & DA 

probate until after the death of the acting extrix., 
nor did he ever disclaim by deed the trust of the 
real estate ; but he purchased a part of the real 
esta^, & took the conveyance from the widow, who 
was tenant for life, &; the heir, to whom the estate 
paust have descended upon the disclaimer of the 
trust. During the life of the acting extrix., how- 
ever, he interfered in the disposition of testator’s 
property, as her friend or agent : — Held : he was 
not, under the circumstances, chargeable as exor. 
or trustee. 

A deed of disclaimer is the best evidence of the 
renunciation of a trust, but the conduct of the 
party desirous of renouncing a trust may amount 
to a disclaimer. 

It is most prudent that a deed of disclaimer 
should be executed by a person named trustee, who 
refuses to accept the trust, because such deed is 
clear evidence of the disclaimer, & admits of no 
ambiguity ; but there may be conduct which 
amounts to a clear disclaimer, & such appears to 
be the case here (Leach, M.R.).— Stacey v. 
Lnra (1833), 1 My. & K. 195 ; 2 L. J. Ch. 50 ; 39 
L. R. 055. 

1376. Where previous verbal assent.] — 

J^oE d. Chidoey V. Harrih, No. 1355, ante. 

^77. Necessity for record — Suihciency of deed.] 
— Townson V. Tk’KELl, No. 1342, ante. 

1378. — — .] — ( 1 ) A devisee in fee may by 

deed under his hand & seal disclaim an estate 
devised to him, without a formal disclaimer in a ct. 
of record. 

(2) Where testator seised in fee devised to three 
trustet's for certain trusts, one disclaimed by deed : 

Held : such disclaimer was, without matter of 
record, sufficient to vest a complete title in the 
two others & enable them to support a distress for 
rent upon tlie promises devised. — B egbie v. 
Crook (1835), 2 Bing. N. C. 70; 2 Scott, 128; 
4 L. J. C. P. 204 ; 132 E. R. 28. 

1379. Whether implied by conduct.] — Htacey v. 
Elph, No. 1375, ante. 

1880. Failure to act — After renunciation of 

probate of will.] — Where there is a general direction 
in a will that real estate shall be converted & form 
with the personal estate a mixed fund for payment 
of debts & other purposes, <S£ the exor. & trustee 
renounces probate, but does not disclaim the 
trusts of the will, with which notwithstanding he 
does not interfere, such conduct amounts to a dis- 
claimer, & the legal estate must be held to have 
been divested out of such trustee. — lie Gordon, 
Roberts v. Gordon (1877), 0 Ch. D. 631 ; 46 L. J. 
Ch. 794 ; 37 L. T. 627. 


;--Apld. Re Clout & Frower’s Contract, [1924 
2 Ch. 239. Reid. Hyott v. Mekin (18»4), 50 L. T. 54 ; R 
Lewis, Foxwell v. Lowih (1885), 30 Ch. D. 654 ; Potter v 
pudency (1887), 56 L. T. 395 ; Re Lord v. Fullerton (1895) 
65 L. J. Ch. 184. 


1381. .] — Where land is devised to a trustee, 

conduct which amounts to a disclaimer of the office 
of trustee will also amount to a disclaimer of the 
legal estat/e . — Ee Birchall, Birchau. v. Ashton 
(1889), 40 Ch. D. 436 ; 60 L. T. 369 ; 37 W. R. 
387, C. A. 


Apld. Re Clout & Frewer’s Contract, [1924] 

2 Ch. 230. 

1382. .] — An exor. trustee survived his 

testator for nearly thirty years without proving 
or actii^ or applying for or receiving a legacy 
pven him in his official capacity. He had not, 
^’'^ver, formally renounced or disclaimed ; — 
Held ; his conduct amounted to a disclaimer. — 
^ Clout & Frewer’s Contract, [1924] 2 Ch. 230 : 
93 L. J. Ch. 624 ; 132 L. T. 483 ; 68 Sol. Jo. 738. 


1388. Sufficiency of disclaimer In court.] — It is 
not necessary for a deft, who disclaims to make an 
affidavit of that fact ; if he appears at the hearing 
& disclaims, the claim will be dismissed as against 
him. — Ladbroke v. Bleaden (1862), 16 Jur. 630. 

1384. .] — Re Ellison’s Trust, No. 1252, 

ante. 

1385. .] — Upon a petition for the appoint- 

ment of new trustees by the ct., it is not necessary 
that a disclaiming trustee, who has never acted, 
should disclaim by deed, but a disclaimer by his 
counsel at the Bar is sufficient. — Foster v. 
Dawber (1860), 1 Drew. & 8m. 172 ; 8 W. R. 646 ; 
62 E. R. 343. 


C. Effect of Disclaimer. 

1386. Trust not destroyed.] — M allott v. Wilson, 
No. 1465, 

1387. Loss of personal benefit.] — Exor. refusing 
to execute the trust shall not have a legacy given 
to him in that character. — A ndrew v. Trinity 
Hall, Cambridoe (1804), 9 Ves. 526 ; 32 E. R. 
706. 

AnrMtations : — Mentd. A.-G v. FishinongorH’ Co. (Ilulborts’ 
Charity) (1837), 1 Coop. Pr. Caa. 85 ; Warren v. Itudall, 
Rxp. Godfrey (1860), i John. & H. 1. 

.] — A^ee Executors, Vol. XXIII., pp. 

444, 445, Nos. 6138-5156. 

1388. Trustee must disclaim estate.] — (1) Where 
three exors. & trustees of the will of a naturalised 
British subject renounced probate & declined to 
act, the ct., on the petition of the administrator, 
of the persons who would but for the fact of their 
being aliens, be coheirs-at-law, made an order, the 
Crown not opposing, for the appointment of new 
trustees, & vesting the real estate in such new 
trustees. 

(2) I cannot allow resps. to disclaim the trustee- 
ship without also disclaiming the estate (James, 
V.-O .). — lie Martinez’ Trusts (1870), 22 L. T. 403. 

1389. ,j — fje Birchall, Birchall v, Ash- 

ton, No. 1381, ante. 

1390. In whom property vests — Devisee.] — 

A devise to trustees to the use of A., for life with 
remainders over. The trustees disclaimed. Under 
a mistaken idea that the trustees had the legal 
estate an order of the ct. was obtained to appoint 
new trustees & the heir conveyed to them. A. 
then conveyed his life estate to a mtgee., & after- 
wards took a reconveyance from him : — Held : 

A. was in by the devise within 1 Will. c. 47, & an 
order was made for him to convey to a purchaser. — 
Be Cummins, Beale v. Tennent (1862), 1 Drew. 
65 ; 61 E. R. 376. 

1391. Heir-at-law.] — Real estate was de- 

vised to A., in trust to sell, with power to the trustees 
to give discharges. A. was to pay the debts & hold 
the sui*plus on certain trusts, & he W£is appointed 
sole exor. A. having renounced & disclaimed : — 
Held : the heir-at-law, who had taken out adminis- 
tration, could sell the estate & give valid receipts. — 
Austin v. Martin (1861), 29 Beav. 623 ; 4 L. T. 
817 ; 7 Jut. N. S. 871 ; 9 W. R. 674 ; 54 E. R. 730. 

1392. Settlor.] — M allott v. Wilson, No. 

1405, post, 

1393 . Consenting trustees.] — C. is a good 

lessor, for the other trustee’s disagreement made 
the estate wholly his (Hale, C.J.). — Smith v, 
Wheeler (1671), as reported in 1 Vent. 128 ; 86 

B. R. 88 ; sab nom. Smy'ih v. Wheeler, 2 Keb. 
772. 

Annotations : — Consd. NIcloson v. Wordsworth (1818), 2 
Swan. 360. Apld. Small v. Marwood (1829), 9 B. &: C. 300. 
^id. Slg^rors V. Evans 6 E. & B. 367 ; Standing v. 


(1751)7 Park. 112.' 
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1394. 1 — Nicloson V, Wordsworth, 

No. 1363, ante, 

1895. .] — Where a conveyance is made 

to several trustees it is not necessary that all of 
them should execute the deed or accept the trust, 
but the property will vest in those who do execute 
or accept (Bayley, J.). — Small v, Marwood 
(1829), 9 B. & 0. 300 ; 4 Man. & By. K. B. 181 ; 
7 L. J. O. S. K. B. 197 ; 109 E. R. 112. 
Annotations: — Consd. Browell v. Reed (1842), 1 Hare, 434. 
Reid. Siggors v. Evans (1855), 5 E. & B. 367 ; Standing v. 
Bowring (1885), 31 Ch. D. 282 ; London & County Bank- 
ing Co. V. London & River Plate Bank (1888), 21 Q. B. D. 
• Mallott V. Wilson, [1903] 2 Ch. 494. 

-.] — Begbie V. Crook, No. 1378, 

-.] — Doe d. CmDOEY v, Harris, 


535 ; 

1396. 

ante, 

1897. 

No. 1355, ante, 

1398. Conveyance of trust property — Whether 
disclaiming trustee necessary party.] — One trustee 
for the sale of an estate having released conveyed 
to his co-trustee refused to join in the receipt of the 
pm*chase-money : upon the special expression of 
the deed the purchaser was not held to the agree- 
ment with the remaining trustee: it would have 
been otherwise, if one had merely renounced. 
— Crewe v, Dicken (1798), 4 Ves. 97 ; 31 E. R. 
50, L. C. 

Annotations: — Expld. Nicloson v. Wordsworth (1818), 2 
Swan. 365. Apfd. Small v. Manvood (1829), 9 B. & C. 300. 
Consd. Urch v. Walker (1838), 3 My. Sc Cr. 702. Refd. 
Doe d. Chidgey u. Harrlg (1847), 16 M. & W. 517 ; Lane 
V. Dobonham (1853), 11 Hare, 188 ; 7te Yoimg, Eraser «. 
Young, [1913] 1 Ch. 272. Mentd. Pyrko u. Waddingham 
(1852), 10 Hare, 1. 

1399. ,] — A trustee of real estate for 

sale, who has renounced his trust, & released & 
conveyed to his co-trustee, is not a necessaiy party 
in a conveyance to a purchaser, nor is it necessary 
he should join in a receipt for the purchase-money. 
— Adams v. Taunton (1820), 5 Madd. 435 ; 66 
E. R. 901. 


Annotation .---Consd. Browell r. Reed (1842), 1 Hare, 434. 

Co-executors.] — See Executors, Vol. 

XXIW, p. 676, Nos. 6123, 6124. 

1400. Right of consenting trustee to sue — On 
covenant in deed creating trust.] — A., by indenture, 
covenanted with B. «& C., their exors., adminis- 
trators & assigns to pay a sum of money, to be held 
by them on certain trusts. C. did not assent to or 
execute the deed, & subsequently by an indenture, 
to which neither A. nor B. were parties, disclaimed 
all the trusts of the fii’st indenture —Held : B. 
could not alone sue A. upon the covenant during 
the lifetime of C. — Wetiierell v. IjANOSTon 
(1847), 1 Exch. 634 ; 17 L. .1. Ex. 338 ; 154 E. R. 
269, Ex. Ch. 

Annotations : — Refd. Llnwood v. Squire (1850), 5 Exch. 234 ; 

Salmon r. Webb & Franklin (1852), 3 H. L. Caa. 510. 

Mentd. Cannan v. Hartley (1860), 15 L. T. O. S. 184; 

Beer v. Beer (1852), 12 C. B. 60 ; British Empire Mutual 

Life Asse^. v. Browne (1852), 12 C. B. 723 ; Sickel v. 

Borch (1864), 3 New Rep. 43^ 

1401. Right of court to exercise discretion of 
trustees — Power of sale.] — Where trustees, having 
a power of sale, disclaim, the ci. can exercise the 
discretion of the trustees, & sell if necessary. — 
Browne v. Paull (1862), 19 L. T. O. S. 269; 
16 Jur. 707. 


1402. Action against trustees — Whether dis- 
claiming trustees necessary parties.] — No general 
rule can be laid down defining multifariousness, but 
the ct. will exercise its discretion in each particular 
case. Trustee who have not acted, though they 
have not disclaimed, not necessary parties. — 
Dawes v. Ridgway (1854), 2 W. R. 404. 

Charitable trusts.] — See Charities, Vol. VIII., 
pp. 337, 338, Nos. 1248, 1249, 1277. 

D. Costs and Expenses. 

1403. Right of disclaiming trustee to costs — 
Action against trustees — Costs between solicitor & 
client.] — A person named a tmstee without his 
knowledge & in that character a party to the 
suit, having never accepted the trusts, is entitled 
to his costs as between solr. & client. — Sherratt v. 
Bentley (1830), 1 Russ. & M. 655 ; 39 E. R. 251. 
Annotations: — N.P. Mfiward v. Mllward (1834), 3 L. J. Ch. 

141. Dbtd. Norway v. Norway (1834), 3 L. J. Ch. 111. 

Consd. Legg V. Mackroll (1859), 1 Glfif. 165. 

1404. Costs between party & party.] — 

A person named a trustee in a deed, who declines 
to accept the office, is in the situation of any other 
deft, against whom a bill is dismissed, & can only 
have his costs as between party & party. — N orway 
V. Norway (1834), 2 My. & K. 278; 3 L. J. Ch. 
Ill, 163 ; 39 E. R. 950. 

Annotation : — Folld. Mllward v. Milward (1834). 3 L. J. Ch. 

141. 

1405. .] — Milward v. Milward 

(1834), 3 My. & K. 31 1 ; 3 L. J. Ch. 1 41 ; 40 E. R. 1 19. 

1406. .] — A trustee disclaimed by 

his answer, but was continued as a party until the 
hearing : — Held : nevertheless, ho was entitled to 
costs as between party & party only. — B ray v. 
West (1838), 9 Sira. 429 ; 59 E. R. 423. 

1407. .] — Where the name of a 

party appears upon documents as a trustee, he is 
therefore made deft., but asserts by his answer 
that he never accepted the trust not acted, he is 
entitled to his costs as between paiiy <5te party. — 
Heap v. Jones (1856), 5 W. R. 106. 

1408. .] — The representative of 

deceased trustee refused to act in the trusts, & to 
receive certain dividends which had become 
payable. A bill was filed to remove her & appoint 
other trustees. Tlie judge refused to allow her 
the costs of the suit. On appeal the decision was 
reversed. — L egg v. Macioiell (1860), 2 De G. F. 
& J. 551 ; 4 L. T. 568 ; 45 E. R. 736, L. C. 

Annotations: — Distd. lie Abbot’s Trasts (1878), 38 L. T. 

442. Refd. lie Ridley, Rldloy v. Ridley, [1904] 2 Ch. 774 ; 

lie Benett, Ward v. Benett, [1906] 1 Ch. 216. 

1409. Disclaimer at the bar.] — 

Bulkelby V. Bglinton (Earl), No. 1265, ante. 

1410. Costs of express disclaimer.] — 

A trustee put in a disclaimer to a bill of foreclosurt*, 
& set out a correspondence to show that he had 
always refused to act : — Held : he was entitled 
to the whole costs, for pltf.*'might have shown by 
the bill that a simple disclaimer was sufficient. — 
Benbow V. Davies (1848), 11 Beav. 369 ; 50 E. R. 
859. 

1411 . Suit for appointment of new trustee — 

Trustee declining to perform trusts.] — The ct. will 


PART II. SECT. 8, SUB-SECT. 2.— C. 

1398 i. Conveyance of trust property — 
Whether disclaiming trustee necessary 
party .] — A trustee who has disclaimed 
*i®6d not be a party to any conveyance 
of the legal estate, but It should be 
recited in the conveyance that the 
trustee hod never acted. — Bingham 

CLAjmoBiiis (Lord) (1828), 2 Mol. 
U53. — IR, 

t. Action for rent — Whether di^laim- 
ing trustee necessary jHxriy .] — One of 


the devisees in trust luider a will 
refused to accept the trust : — Held : 
he was not a necessary party pltf. In 
an action for rent of the promises 
devised, although his formal renuncia- 
tion In writing was not made until 
after the rent had accrued duo. — 
HuoHKS V. Brooke (1878), 43 U. C. H. 
609.— CAN. 

a. Appointment of judicial factor — 
Exercise of power hy judicial factor.] 
— Woodards Judicial FAcrroR v. 
Woodards Executrix, [1926] S. C. 


534.— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— D. 

b. Right of disclaiming trustee to 
costs — Confined to those necessarily dt 
properly incurred .] — Trustee who had 
not acted putting in a fine answer, 
disallowed the costa of such vexatious 
answer. Sc order made at the hearing 
to tax him the costs only of such 
answer as would have been necessary 
Sc proper. — M artin v. Perssk (1828), 
1 Mol. 146.— IR. 
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Sect. 3. — Acceptance and disclaimer of office: Sub- 
sect. 2, D. Sects, 4, 5 6 ; Sub-sect. 1.] 

not allow costs to a trustee who, after having acted, 
declines to perform the trusts reposed in him, & 
thereby renders a suit for the appointment of a 
new trustee necessary. — Howard v. Rhodes (1837), 
1 Keen, 581 ; 0 L. J. Oh. 190 ; 48 B. R. 431. 
Annotation .'—DistA. Coventry v. Coventry (1837), 1 Keen 
768. 

1412. Representative of deceased 

trustee refusing to act.) — L egg v. Mackrell, No. 
1408, ante. 

1413. Right to expenses — ^Taking opinion of 
counsel — As to obligation to execute disclaimer.] — 

A party named trustee without his sanction, & 
called on to disclaim, is authorised in taking the 
opinion of counsel as to his obligation to execute a 
disclaimer . — lie Tryon (1844), 7 Beav. 496 ; 2 
B. T. O. S. 510 ; 8 J. P. 408 ; 49 E. R. 1168. 
Annotations : — Re!d. Re Johnson & Weatherall (1888), 37 
Ch. D. 433. Mentd. Re Stephen, Ex p. Bass (1848), 2 
l*h. 662 ; Jie Browne (1851), 15 Beav. 61 ; Re Cheosman, 
11891] 2 Ch. 289. 


Sect. 4.— TRUSTEES BY DEVOLUTION. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 1 (2), 3 (1), (ii). 

1414. Upon whom trust devolves — Heir of sur- 
viving trustee.] — Jie Morton ife Hallett, No. 1069, 
ante. 

1415. Personal representative of surviving 

trustee.] — An action for breach of trust was brought 
by a beneficiary under a settlement against, as solo 
defts., the exors. of one of the two trustees, but 
not the surviving trustee, of the settlement. The 
surviving trustee was also dead, & no new trustees 
of the settlement had been appointed, although 
the person in whom the power to appoint was 
vested was prepared to exorcise it : — Held : 
the representatives of the surviving trustee must 
be added as defts., or new trustees of the settlement 
must be appointed A added as defts. 

It may be that there is no present trustee, as 
there may be no representative of the last surviving 
trustee, or if there be one that ho has refused to 
accept the trusts of this settlement ; but in the 
present case there is a person entitled to appoint 
new tiTistees of the settlement, &, if there bo no 
trustees, such an appointment ought to be made, & 
there is no reason why the existing trustees, if any, 
or such new trustees, should not be brought before 
the ct. (Byrne, J.). — He Jordan, Hayward v. 
Hamilton, [1904J 1 Ch. 260 ; 73 L. J. Ch. 128 ; 
90 L. T. 223 ; 52 W. R. 150 ; 48 Sol. Jo. 142. 

1410 , .J — w. by her will devised A 

bequeathed property to the person or i)ersons who 
should at her death be trustees of her father’s will. 
At her death all the trustees of her father’s will A 
all the trustees appointed in their place were dead. 
The exors. of the last survivor of the trustees so 
appointed had acted in the trusts of her father’s 
wiu : — Held : these were at her death trustees of 
her father’s will, A were duly appointed trustees 
of her own. — He Waidanis, Rivers v. Waidanis, 
[1908] 1 Ch. 123 ; 77 L. J. Ch. 12 ; 97 L. T. 707, 
C. A. 

Annotations Reid. Re Boutledgo, Saul v. Koutledge (1908), 

78 L. J. Oh. 130 ; Re Crunden & Meux’s Contract, [1909] 

1 Ch. 690. 

1417, Until appointment of new 

trustees.] — By a settlement real estate was in 1874 
conveyed to A. A B. in fee upon trust that they A 
the survivor of them A the heirs A assigns of such 
survivor should hold the trust estate upon certain 
trusts under which C. was the first tenant for life ; 
A by the same settlement a power to appoint new 


trustees was vested in C. A D. during their Joint 
lives. B. survived A. A died in 1905, A the exors. 
of his will acted as the trustees of the settlement. 
In 1908 0. A D. in exercise of the power by deed 
appointed two persons to be new trustees of the 
settlement A made the usual vesting declaration. 
The exors. of B. objected that the appointment of 
new trustees was a nullity because they were, by 
Conveyancing Act, 1881 (c. 41), s. 30, the existing 
trustees of the settlement, A, though willing to 
retire, they could not be displaced except by the 
ct. or by a deed to which they were made parties A 
retired : — Held : although the exors. were trustees 
of the settlement until the new trustees were ap- 
pointed, the deed was a valid exercise of the power 
to appoint new trustees A operated forthwith to 
oust the exors. for all purposes from the trust. — 
He Routledge’s Trusts, Routledge v. Saul, 
[1909] 1 Ch. 280 ; 99 L. T. 919 ; sid) nom. Re 
Routledge, Saul v. Routledge, 78 L. J. Ch. 136. 

1418, Right to decline trust.] — 'I’he sole trustee 
of a fund misappropriated it A died insolvent. 
His exor. had never acted in the trust, A desired 
to bo discharged therefrom : — Held : he was 
entitled to decline to act in the trust . — Re Ridley, 
Ridley v. Ridley, [1904] 2 Ch. 774 ; 73 L. J. Ch. 
696 ; 91 L. T. 189 ; 48 Sol. Jo. 641. 

Annotation Re Beiiott, Ward v. Bonnott, [1900] 

1 Ch. 216. 

1419 , ,j — personal representative of a 

deceased trustee has an absolute right to decline to 
acc(‘pt the position A duties of trustee if he chooses 
so to do (Vaughan Williams, J,).— Re Benett, 
Ward v. Benei^, [1906] 1 Ch. 216 ; 75 L. J. Ch. 
122 ; 94 L. T. 72 ; 54 W. R. 237 ; 50 Sol. Jo. 125, 
C. A. 

Annotation: — Mentd. Ri Harris, Davis v. Harris, [1914] 

2 Ch. 395. 

1420, Right to exercise power of sale.] — The 

person who is to execute a trust or exercise a power 
must be a person who is in some way pointed out 
by the creator of the trust or power as a proper 
person to execute or exercise it. 

A., who died in 1883, devised his residuary 
estate to B., C., D., A E. (the words “ A their 
heirs ” being omitted) upon trust, after B.’s death, 
for sale as if they were absolute owners. The will 
gave the trustees powers to postpone the sales, 
A demise A manage during postponement, A 
enabled the original number of trustees to be re- 
duced, but not below two, on any appointment of 
now trustees. 

All the trustees, who were also exors. of the will, 
proved it, A in 1908 D., the surviving trustee, died, 
having appointed exors. by Ids will : — Held : D.’s 
exors. could not make a good title to a freehold 
house forming part of the residuary estate of A. 

Semble : if in the will of A. the devise had been 
to the four trustees A their heirs, the heir of the 
surviving trustee could, apart from Conveyancing 
Act, 1881 (c. 41), s. 36, have executed the trust for 
sale A by virtue of tliat sect, his legal personal 
representatives would have been substituted for his 
heir . — Re Crunden A Meux’h Contract, [1909] 
ICh. 690; 78 L. J. Ch. 396 ; 100 L. T. 472. 

SeCy noWy Trustee Act, 1925 (c. 19), s. 18 (2). 

Right of retainer.] — See Executors, Vol. 
XXIII., pp. 380, 381, Nos. 4503-4511. 


Sect. 6.— CUSTODIAN TRUSTEES. 

See Public Trustee Act, 1906 (c. 66), s. 4 ; Public 
Trustee Rules, 1912, rr, 8-11 ; Public Trustee 
(Custodian Trustee) Rules, 1926, r. 30. 

1421. Who may appoint — Persons with power to 
appoint new trustees — On vacancy.] — (1) Under 
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Public Trustee Act, 1906 (c. 66), s. 4 (3), a corporate 
body empowered to undertake trusts within r. 30 
of the Public Trustee Rules, 1912, can be api^ointed 
& has power to act as custodian trustee of real, 
leasehold, or personal estate devised or bequeathed 
upon charitable trusts. The prohibition against 
the Public Trustee himself accepting such a trust 
imposed by sect. 2 (6) of the same Act is personal 
to the Public Trustee ; & there is nothing in the 
appointment of such a corj^oraie body as custodian 
trustee which abridges or ailects the powers or 
duties of the Official Trustee of Ohaiity Jyands or 
the Official Trustees of Charitable Funds within 
the meaning of sect. 2 (6). 

(2) The persons having power to appoint now 
trustees by statute or otheiwise in case a vacancy 
arises, can properly appoint a custodian trustee 
under Public Trustee Act, 1900 (c. 65), s. 4 . — Be 
Cherry’s Trusts, Robinson v. Wesleyan 
Methodist Chapel Purposes Trustees, [1914] 
1 (^h. 83 ; 83 L. .T. Ch. 142 ; 110 L. T. 10 ; 30 
T. L. R. 30 ; 58 Sol. .Jo. 48. 

1422. Who may be appointed — Corporate body 
empowered to undertake trusts — Charitable trust.] 
— Be Cherry’s Trusts, Robinson v. Wesleyan 
Methodist Chapel Purposes Trustees, No. 1421, 
ante. 


Sect. 0. -BARE TRUSTEES. 

Sub-sect. 1.— Who is a Bare Trustee. 

1423. Trustee having no duties to perform.] — 
Seinble, a person to whose fiduciary office no duties 
were originally attached, or who, although such 
duties were originally attached to ids oflice, would, 
on the requisition of his cestuis que irusi^ be com- 
pellable in equity to convey the estate to them, or 
by their direction, is a bare trustee witJdn tlie 
meaning of Land Transfer Act, 1875 (c. 87).- 
Christie V. OviNGTON (1875), 1 Ch. 1). 279 ; 24 
W. R. 204. 

Annotations : — Consd. Morgan v. SwauHca Urban S. A. (1878), 
9 Ch. D. 682. Apld. /tr Cunuiughaiii & Frayling, 11 891 j 
2 Ch. 667. Befd. Blandy JeuLiii’s Estate, Blaudy 
JenkiiiH v. Walker, [1917] 1 Ch. 46. 

1424. .] — Testator devised his real estate 

to truste(‘s for sale, who were married women, one 
of them liaving married before the otiier after 
Married Women’s Property Act, 1882 (c. 75). 
Both of them also took beneficial interests in the 
proceeds of sale. Under the judgment in an 
action for the administration of testator’s estate, 
part of the real estate was sold by the trustees, 
the purchaser paying Ids purchase-money into 
ct. : — Held : the mai’ried women were “ bare 
trustees ” within Vendor & Purchaser Act, 1874 
(c. 78), 8. 6 . — Be Docwra, Bocwra v. Faith 
(1886), 29 Ch. D. 693; 64 L. J. Ch. 1121; 53 
L. T. 288 ; 33 W. R. 674. 

Annotation: — Consd. Re Blandy Jenkins’ Estate, Blandy 
Jenkins v. Walker, [1917] 1 Ch. 46. 

1425. .] — P. devised all his real estate to 

trustees upon trust as to a cei*tain freehold house 
for certain pei*sons during their respective lives, 
& then for C. in fee simple. P. died in 1859, & 
the last tenant for life under his will died in 1889. 
C., who died in 1868, by his will devised & 
bequeathed all' his real & personal estate to 
trustees upon trust to pay unto his wife, or permit 
her to receive during her life or widowhood, the 
annual produce thereof, & after her decease or 
second marriage, whichever should first happen, 


upon trust for 0., the illegitimate son of C., his 
heirs, exors., administrators, k, assigns, according 
to the respective natures thereof. The will of C. 
contained a power for his trustees, during the life 
of his widow & the minority of G., to change the 
investment of any stocks, shares, & seemdties in 
which any of his estate might be invested, & to 
sell & convey the real or personal estate or any 
part thereof, & a direction to invest the proceeds 
of sale. G. died in 1880, intestate & without 
issue, & C.’s widow died in 1886. Upon the 
death of the last tenant for life under P.’s will, 
all the trusts as to the house under both wills 
having come to an end, the question arose whether 
the sm'viving trustee of P.’s will or the surviving 
trustee of (U’s will was entitled to the house : — 
Held : as the trustees of C.’s will had no active 
duties to perform except during the life of C.’s 
widow & the minority of G., he was a bare trustee 
only, & had no right to call for a conveyance of 
the legal estate. 

Testator devised & bequeathed the whole of 
his i*eal personal estate to trustees upon trust 
to pay to his wife or permit her to receive during 
her lifetime the annual produce of the property. 
Now, undoubtedly, according to the decision in 
Doe d. Leicester v. Biggs, No. 1584,posi{, that would 
not give the legal estate to the trustees, but would 
vest it in the wife (Fry, L.J.). — Be IjASiTMak, 
Moody v. Penpold, [1891] 1 Ch. 258; 00 I.. ,1. 
Ch. 143 ; 04 L. T. 333, C. A. 

I 1426. Trustee compelled to convey estate — To 
or by direction of cestui que trust.] — Christie v. 
Ovington, No. 142.3, ante, 

1427. Covenant with trustees for 

creditors.] — R. being lessee of certain oil works, 
executed an assignment for the benefit of his 
creditors, but the lease was excepted, & instead 
of indorsing it, R. covenanted to demise it to 
such person as the trustees of tlie deed should 
dii'cct. R. became bkpt., A tlie trustees of the 
assignment having sold the lease, R. refused to 
perform his covenant. On bill filed to compel 
him : — Held : he was a bare trustee, & a decree 
made with costs. — Frazer r. Radlopp (1808), 19 
L. T. 275. 

1428. On repayment of mortgage money — 

Married woman.] — In a mtge. deed of freehold 
property executed only by the mtgocs. the Cliristian 
name of one of the mtgees. was incorrect. After 
execution the incorrect name was erased, & the 
correct names substituted therefor. The con- 
sideration for the mtge., being moneys advanced 
by trustees, was, subseciuently to 1893, repaid to 
the solo surviving trustee, a married woman, who 
reconveyed the property to the mtgors. Upon 
a vendor A purchaser summons for a declaration 
that a good title had been shown to the property 
in- question : — Held : the married woman on pay- 
ment of the mtge. money became a bare trustee 
for the mtgors. — B^e Howgate & Osbcrin’s Con- 
tract, [1902] 1 Ch. 451 ; 71 L. J. Ch. 279; 80 
L. T. 180. 

Annotation: Befd. Rc West & Hardy’s Contract (1903), 

62 W. B. 188. 

1429. Trustee having no beneficial interest.] — 

A. having an estate of liis own in the county 
of B. & another in C., & having also the legal but 
no beneficial interest in an estate in D., with power 
of appointing it to either of his sons, by will 
devised “ all his estates, of what nature or kind 
soever, in the county of B. & at , in the 


PART II. SECT. 6, SUB-SECT. 1. 
1429 1. TruBtee having no beneficial 
interest.]— -B ntwislb v. Lenz (1908), 
14 B. O. R. 61; 9 W. L. )L 17. 


317.— CAN. 

142911. .] — Greoory V. Prince- 
ton Collieries, [1918] 1 W. W. K. 
265 ; 25 B. C. R. 180 ; 40 D. L. R. 


739.— CAN. 

1429 Hi. .] — McKenzie v, Mc- 
Kenzie, [1926] 1 D. L. R. 373 ; 66 
O. L. R. 247.— CAN. 
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Sect. 6. — Bare trustees : Suh-sects. 1 2. Sect. 7 ; 

Sub-sect, A. 1 

county of C., or elsewhere in the kingdom of 
England, after payment of his debts,” etc., to a 
younger son. 

In this case the trustee, the devisor, had no bene- 
ficial interest in himself ; he was a mere naked 
trustee (Lord Kenyon, C.).— Roe d. Beade v, 
Rbade (1799), 8 Term Rep. 118 ; 101 E. R. 1298. 

Annotationa : — Bold. Bray broke Lord v. Insklp (1803), 8 
Ves. 417 ; Doe d. Roylanoe v. Lijfhtfoot (1841), 8 M. & W. 
553; Lysagbt v. Edwards (1876), 2 Ch. D. 499 ; lie 
Beilis’s Trusts (1877), 5 Ch. D. 604 ; Re Blandy J^kins’ 
Estate, Blandy Jciikins v. Walker, fl917] 1 Ch. 46. Mentd. 
Gainers v. Moss (1829), 9 B. At C. 267 ; Doe d. Howell v. 
Thomas (1840), 1 Man. & G. 335 ; Doe d. Jacobs v. Phillips 
(1847), 16 L.J. Q. B. 269 ; R. v. Champueys (1871), L. R. 
6 C. P. 384. 

1430. .] — In 1874 pltfs. entered into a con- 
tract for the purchase of real estate. After the 
title had been accepted, & before completion, the 
vendor died, having by his will in 1873, given his 
personal estate to E., whom ho appointed exor., 
<fe devised all his real estate to 11. & M. upon trust 
for sale, &; having also devised to TI. alone all the 
real estate which at his death might bo vested in 
him as trustee. 

The position of the vendor is something between 
what has been called a naked or bare trustee, or a 
mere trustee (that is, a personal without beneficial 
interest) & a mtgee. who is not, in equity (any more 
than a vendor), the owner of the estate {.Tessbl, 
M.R.).— Lysaght V. Edwards (1876), 2 Ch. D. 
499 ; 46 L. ,T. Ch. 554 ; 34 L. T. 787 ; 24 W. IL 
778 ; 3 Char. Pr. Cas. 243. 

Annotations : — Coiisd. Re Thomafi, Thomas v. Howell (1886), 
34 ('h. D. 166. Apld. Alien v. 1. R. Comis., 11914J 1 K. B. 
327. Refd. Re Colllnjr (1886), 32 Ch. D. 333 ; Loppmgton 
r. Freeman (1891). 65 L. T. 145 ; Rodger v. Harrison, 
[1893] 1 Q. B. 161 ; Plews v. Samuel, [1904] 1 Ch. 464 ; 
St. Thomas’ Hospital v. Richardson (1909), 101 L. 1. 
771; Re Marlay, Rutland v. Bury, 11915] 2 Ch. 264; 
Dale V. Hatfield Chase Corpn., [1022] 2 K. 13. 282. 

1431 . Having active duties to perform.] — 

A trustee with a beneficial interest in the trust 
estate is not a “ bare trustee ” within Land 
Transfer Act, 1875 (c. 87), s. 48. A vendor of 
freeholds who let the purchaser into possession 
before payment of the purchase-money & execution 
of the conveyance was, by reason of his having a 
lien on the property for his purchase-money & 
not being bound to convey until payment, held 
not to be a “ bare trustee ” within the Act. 
Qu. : whether a trustee without a beneficial 
interest in the trust estate, but having active duties 
to perform in relation thereto, is a ” bare trustee ” 
within the Act. 

When a trustee has active duties to perform, & 
the cesiuis que trust are more than one k have not 
requested, then he is not a bare trustee ; but if 
they are ^1 competent & have requested, then he 
is, because he has then kept the estate, so to speak, 
by wrong ; that is, upon request he ought to have 
conveyed, & he is thus a bare trustee (Jessel, 
M.R.). — ^Morgan v. Swansea Urban Sanitary 
Authority (1878), 9 Ch. D. 682 ; 27 W. R. 283. 
Annotations: — Confd. Re Cunningham & Frayllng, [1891] 
2 Ch. 667. Reid. Tendring Hundred Waterworks Co. v. 
Jones, [1903] 2 Ch. 615 ; 8t, Thomas’s Hospital v. Riohard- 
Bon, 11910] 1 K. B. 271; Re Blandy Jenkins’ Estate, 
Blandy Jenkins v. Walker, [1917] 1 Ch. 46 ; Re Caine’s 
Mortgage Trusts, [1919] B. & C. R. 297. 

1432. .] — Re Cunningham & Pray- 

LINO, No. 1072, ante. 

1433. ,] — X trustee who has no bene- 

ficial interest, whether or not he has duties to 


perform, is a ” bare trustee ” imder Pines k 
Recoveries Act, 1833 (c. 74), s. 21.— Re Blandy 
Jenkins’ Estate, Blandy Jenkins v. Walker, 
[1917] 1 Ch. 46 ; sub nom. Re Blandy Jenkins, 
Jenkins v. Walter, 86 L. J. Ch. 76 ; 115 L. T. 
483. 

1434. Trustee having beneficial Interest — Lien on 
trust estate.] — Morgan v. Swansea Urban 
Sanitary Authority, No. 1431, ante. 


Sub-sect. 2. — Rights and Duties. 

1435. Right to settle account — Against direction 
of cestui que trust.] — Fell v. Lutwidge (1740), 
Bam. Ch. 319 ; 27 E. R. 662, L. C. 

1436. Right to claim priority— Trustee of out- 

standing term.] — A mere trustee of an outstanding 
term cannot avail himself of it for the purpose of 
establishing a priority. — SiiAW v. Neale (1858), 
6 H. L. Cas. 681 ; 31 L. T. O. S. 190 ; 4 Jur. N. S. 
695 ; 10 E. R. 1422, H. L. ; revsg. (1865), 20 Beav. 
157. ^ ^ 

Annotations : — Mentd. Beavan v. Oxford (1855), 6 

&, G. 492 ; Turner r. Letts (1855), 20 Beav. 185 ; Hopkin- 
son V. Bolt (1861), 9 H. L. Cas. 514 ; Memsles v. Lightfoot 
(1871), L. R. 11 Eq. 459 ; North ^towart (1890), 15 
App. Cas. 452 ; Briscoe v. Briscoe, [1892] 3 643 , Re 

Kmight, Knight v. Gardner, [1892] 2 Ch. 368 ; Meguor- 
ditchlan y. Llghtbouud, [1917] 2 K. B. 298. 

1437. Right to part with legal estate.]— When 
it is said that a bare trustee cannot part with 
the legal estate so as to confer any benefit thereby, 
that must mean a legal estate vested in a trustee 
without any beneficial interest or duty (North, J .). 
— Garnham V. Skipper (1885), as repoi’ted m 
53L. T. 940; 2 T. L. R. 64. 

Right to present bankruptcy petition.]— S'ec 
Bankruptcy, Vol. IV., p. 113, Nos. 1020-1024. 

1438. Effect of bankruptcy of trustee — Whether 
estate passes to assignee.] — ^An estate of which a 
bkpt. is seised as a bare trustee does not pass to 
his assignees (Shad well, V.-C .). — Re Elford, 
Exp. Gennys (1829), Mont. & M. 258. 

Annotation :—Cousd. Re Bridgman (1860), 1 Drew. & 8m. 

164. 

1439. Duty to convey legal estate - -On demand of 
mortgagor.] — The mtgor. has power to convey even 
if the legal estate is outstanding in a bare trustee. 
He can compel the trustee to come in & grant 
the estate, & In that way has the power to convey. 
He has power to call on the tmstce to convey to 
him, & to convoy in manner aforesaid, or he has 
power in another way ; he has power to call upon 
him to convey if he has the whole beneficial 
interest (.Tessel, M.R.). — General Finance 
Mortgage & Discount Co. v. Liberator Per- 
manent Bene^tt Building Society (1878), 10 
Ch. D. 15 ; 39 L. T. 600 ; 27 W. R. 210. 

Annotations : — Reid. Low v. Bouverie, [189^ 3 tiK 82; 
Onward Bldg. Soc. v. Smithson, [1893] 1 Ch. 1. Mentd. 
Williams r. Pinckney (1897), 77 L. T._70p ; Matthews 
V. Uaher (1899), 68 L. J. Q. B. 988 ; Poulton v. Moore 
(1913), 83 L. J. K. B. 875. 


Sect. 7.— CONSTRUCTIVE TRUSTEES. 

Sub-sect. 1. — How Constituted. 

A. In General. 

1440. Purchase of land In name of another.]— 

WLere a man buys land in another’s name k pays 
money, it will be in trust for him that pays the 
money, though no deed declaring the trust. — Anon. 
(1683), 2 Vent. 361 ; 86 E. R. 486. 


PART II. SECT. 7, SUB-SECT. l.~ A. 

0 . Purchase or sale of land — Sale of 
wife's property — Retention of proceeds 


bp husband.) — Where a house & land, 
tne separate property of a married 
woman, were sold, & the proceeds 


taken & retained by her hubband, who 
hod never account^ for them. 
action on a promissory note of the 
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1441 . .] — Pltf. parish council resolved in 

June, 1911, to purchase 12 acres of land, partly 
for allotments & partly for a recreation ground. 
According to pltfs., deft, suggested that a private 
person could probably effect the purchase on better 
terms than the council, & that thereupon it was 
arranged that deft, siiould attend the sale & pur- 
chase the land at a price not exceeding £800. 
Deft, purchased the land for £400, it was 
conveyed to him, but as he refused to convey it to 
the council, pltfs. now claimed a declaration that 
he held the land as trustee for them : — Held : 
pltfs. were entitled to the declaration asked for, 
but pltfs. must imdertake with all convenient 
speed to get the necessary consent to pay deft, 
the purchase price & expenses. — Longfield 
Parish Council v. Robson (1913), 29 T. L. R. 
357. 

1442. Purchase of land by executor In own 
name.] — Alleyn v. Alleyn (1730), Mos. 202 ; 25 
K. R. 386. 

1443. Money obtained by fraud — Sale by tenant 
for life — Consent to bar of entail obtained by 
fraud.] — A., tenant for life, with remainder to B. 
in tail, by fraud gets B.’s authority to levy a fine. 
He sells the land invests the purchase-money 
in the funds, where it is clearly identified. 

The ct. held clearly, that as testator had obtained 
their signatures to the fine fraudulently, he should 
be considered as a trustee to the amount. — 
Newcomb v. Burdon (1793), 2 Anst. 343 ; 145 
E. R. 897. 

1444. Appointment by tenant for life.] — 

.T. being entitled to the dividends of £4,300 for 
life, with a power to appoint by any deed or 
writing the principal after his death, A in default 
of appointment, to his next of kin, & being in 
prison for debt <fe in great distress, is prevailed 
upon by H. to enter into an agreement for sale of 
the principal after his death, in consideration of 
£1,000 & other sums therein stated to have been 
previously lent & advanced to him by H. 

By a subsequent deed, in consideration of £1,854 
therein stated to be due from J. to H., & of £1,000 
paid by L. & others, J. by the direction of II. 
appointed that the principal should on his death 
be transferred to L. <fe others, with a proviso that 
they should assign the same to H. on payment 
of £1,000 & interest, & all further advances. 

The £1,854 or any part of it had not in fact been 
advanced by 11. ; — Held : the appointment was 
well executed. H. was a trustee for the personal 
representatives of ,T. for the excess beyond the 
money received by J. — Meller v. Minet (1830), 
Taml. 481 ; 48 E. R. 191. 

1445. Appointment by bankrupt —Appointee 
trustee for creditors.] — A bkpt. having a power of 


appointment over money, to be executed only 
by will, made his will, disposing of the property, 
& then became bkpt. ; & afterwards obtained his 
certificate, & died without revoking his will : — 
Held : the appointee by the will was a trustee for 
the creditors of the bkpt., who became such after 
he had obtained his certificate. 

Where there is a general power of appointment 
by will & an appointment is made the appointee 
is a trustee for creditors (Leach, V.-C.). — Jenney 
V, Andrews (1822), 0 Madd. 264 ; 50 E. R. 1091. 
Annotations : — Consd. Williams v. Lomas (1852), 16 Beav. 1 ; 

Vaughan v. VandersteMn (1854), 2 Eq. Hep. 1229 ; Re 

Guedalla, Lee v. Guedalla’s Trustee, [1905] 2 Ch. 331. 

Retd. He Hadley, Johnson v. Hadley, [1909] 1 Ch. 20 ; 

O’Grady v. Wllmot, [1916] 2 A. C. 231. Mentd. Hobday 

V. Peters (No. 2) (1860), 28 Beav. 354 ; Shattock v, 

Shattock (1866), L. R. 2 Eq. 182 ; Rc Bonzon, Bower w. 

Chetwynd, [1914] 2 Ch. 68. 

1446. Trafficking with another’s money.] — So 

it is also where one not expressly a trustee has 
bought or trafficked with another's money. The 
law raises a trust by impUcation, clothing him, 
though a stranger, with the fiduciary character, 
for the purpose of making liim accountable (Lord 
Brougham, C.). — Docker v. Somes (1834), 2 
My. & K. 665 ; 3 L. J. Ch. 200 ; 39 E. R. 1095, 
L. C. 

Annotations: — Reid. Wedderburn v. Weddorbum (1838), 

4 My. & Cr. 41 ; Vyse v, Foster (1874), L. R. 7 H. L. 318. 

Mentd. Macdonald v, Richardson, Richardson v. Marten 

(1858), 1 Gill. 81 ; Costa Rica Ry. v, Forwood, [1900] 1 Ch. 

756. 

1447. Agreement to carry on trust.] — W. being 
indebted to C., agreed by deed to convoy his estate 
to 0., upon trust to sell the same, & to pay off 
certain debts of W. duo to othei* persons, & then 
the debt duo from W. to 0., & to pay over the 
surplus, if any, to W. No conveyance was 
executed C. being afterwards in possession of the 
estate under a> fi. fa* issued on a judgment upon a 
warrant of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified the 
contract, but subsequently impeached it as one 
made by a trustee for his own benefit & against 
the interest of the ceshii que trust : — Held : 0. 
was not a trustee for W., but was a creditor holding 
a security for his debt. — Waters tj* Groom (1844), 
11 Cl. & Fin. 684 ; 8 E. R. 1262, H. L. ; ajfg. 
S. 0. sub nom. Chambers v. Waters (1833), Coop. 
tem'p. Brough. 91, L. C. 

Annotation : — Mentd. Helling v. Lumley (1858), 28 L. J. Ch. 

249. 

1448. Dealing with property of testator — Sur- 
viving partners.] — The surviving partners of 
testator dealing with the property of testator, 
with the knowledge that it belongs to his estate, 
are bound to inquire into the trusts on which it 
is held, <fe are liable as if they had actual notice 
of those trusts. — Travis v. Milne, Milne v. 


wife, 26 years after ; th 

nusband remained a trustee for hi 
wife of the proceeds, & the wife’ 
claim constituted separate estate.— 
™(}os u. Willson (1897), 24 A. R 
o£i. — CAN. 

Joint purchase.] — Phillio! 

(Man.) (1906), 2 W. L. R 

— CAN, 

/inAoTT"*! — Austin v. MoCaskili 
B022), 49 N. B. R. 236 ; 70 D. L. R 
819.— CAN. 

f jyy person entitled U 

moiety of Zand.]— B. & D., father 8 
son, were Jointly entitled to a moietj 
property, B.'s brother E. 
A K,, E. 9 son, being Jointly entitlec 
to the other moiety. B. & D. wen 
trensported for life. Thirty yearf 
a^rw;ards (B. having meantime died) 
fipansportatlon, & 
as^rted ^ right to a moiety agalnsi 
a person deriving his title from E. & K., 
J. — VOL. XLin. 


who had taken posseHslon of the 
whole : — Held : E. & K. had taken 
possession subject to a constructive 
trust In favour of B. & D., & accord- 
ingly D. was entitled to assert this 
right, & no limitation could aflfect It. 
— Duuqa Prasad v. Asa Ram (1879), 
I. L. R. 2 All. 361.— IND. 

g. .] — Where lands ore deemed 

to be sold in a mtgo. suit, the infant 
heir-at-law of mtgor. Is not a trustee 
within 11 Goo. 4, & 1 Will. 4, o. 60. 
—Goddard v. Macaulay (1844), 6 1. 
Eq. R. 221.— m. 

h. .] — Pltf.'s Judgment debtor, 

before Judgment, entered Into an agree- 
ment to purchase lands & was put 
In possession. He paid one-half the 
purchase -money & then loft the 
province, placmg deft, in possession 
as his agent before doing so. Deft, 
paid the balance of the purchase - 
money & took a deed In his own name ; 


Held : the Judgment debtor had an 
Interest in the land to the extent of 
the amount paid by him, & deft, must 
bo declared to hold this In trust for 
the judgment creditor. — Ralston v. 
Goodwin (1888), 21 N. S. R. (9 
R. & G.) 177.— CAN. 

k. Holding purchased under 

Land Purchase Acts by limited oumer — 
Sale by Irish Land Commission to 
recover arrears of annuity — Collusion 
betu^een owner of holding <t purchaser 
at sale — Purchaser declared a trustee 
for persons entitled in remainder .] — 
Hauesy V. Guiry, [1918] 1 I. R. 135. 
— IR. 

J. .] — Certain vendors were 

willing to sell part of an estate to 
pltfs., but were not willing to sell 
another part to defts. unless pltfs. 
bought their portion. Deft, for his 
own convenience & advantage, re- 
quested pltf. not to buy^but to allow 
Z Z 
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Sect. 7. — Conatmctive trustees: Sub-sect, 1, A. 

&B.] 

Milne (1861), 9 Hare, 141 ; 20 L. J. Ch. 666 ; 68 
E. R. 449. 

Annotations : — Apld. Flockton v. Btmnlnff (1868), 8 Oh. App. 

823, n. Held. Stalnton v. Carron Co. (1854), 18 Beav. 146 ; 

Meldrum v. Scorer (1887), 66 L. T. 471. Mentd. Brett v. 

Beckwith (1866), 20 L. J. Ch. 130 ; Yeatman v. Yeatman 

(1877), 7 Ch. I). 210 ; Benlnfffleld u. Baxter (1886), 12 

App. Cas. 167 ; Alooy & Gandia Ry. & Harbour Oo. v. 

Greenhlll (1897), 76 L. T. 642. 

1449. Employing trust property for use In trade.] 
— Flockton v. Running (1668), 8 Oh. App. 323, n., 
Xi. J i) . 

1450. Receiving money for particular purposes — 
For settling with creditors.] — A solr. in whose hands 
a sum of money had been placed for the purpose 
of making such arrangements with a person’s 
creditors by negotiating, compounding, arranging, 
& settling with such creditors as he might be able 
to do, does not thereby become a trustee for such 
creditors. — A ppleyard v. Holt (1852), 18 L. T. 
O. S. 310. 

1451. .] — Burr v. Monteaux (1854), 1 

K. & J. 98 ; 3 Eq. Hep. 190 ; 24 L. J. Ch. 99 ; 24 

L. T. O. S. 100 ; 3 W. R. 82 ; 09 E. K. 385. 

1452. Sale of pledged shares — Pledgor trustee for 
purchaser.] — A debtor resident in India pledged 
shares, hold by liim in a joint stock banking co. 
in England, with a creditor in England, witli an 
authority by letter to sell, which was communicated 
to & recognised by the banking co. The creditor, 
in exercise of the authority, sold the shares to a 
purchaser. Upon the petition of the purchaser : — • 
Held : the shares were “ stock,” & debtor in India, 
being constructively a trustee, was a trustee for 
the purchaser within the Trustee Act, 1 850 (c. 00). 
— Be Angelo, Ex p. Frith (1852), 5 De G. & Sm. 
278 ; 18 L. T. O. S. 310 ; 10 Jur. 831 ; 04 E. R. 
1116. 

Annotation : —Reid. Rc New Zealand Trust & Loan Co., 

[1893] 1 Ch. 403. 

1463. Instance policy taken out In name of 
insurance company — Company trustees for assured.] 

— M., having obtained from the W. Insurance co. 
one loan on the security of a policy effected with 
them on his own life, Sl a charge on certain funds 
in which ho had an interest contingent on his 
surviving S., applied to the W. co. for a further 
advance, proposed to he secured by a further 
charge on the premises comprised in the first 
transaction, A also, further, by an insurance to be 
effected by M. on his own life against the life of S. 
for the amount of the new advance ; no dis- 
tringas to be placed on the trust fund. The 
directors of the W. co., by resolution, communi- 
cated to M., ” enteHained ” the proposal, with the 
alteration that there was to be a distringas for 
both loans, & the new policy was to be for £600 
more than the amount of the proi3osed fresh 
advance. The deed for securing the fresh advance 
was accordingly prepared, both the draft & the 
engrossment, on the footing that the new policy 
was to be taken out in M.’s name, & assigning 

dealing with it accordingly. M. appeared before 
the medical officers of the K. co., with whom this 
counter insurance was effected, & the distringas 
was placed upon the stock for the amount of both 
loons ; but it was found impossible to serve the 


trustee of the fund with notice of the transaction, 
or ascertain from her whether M.’s title was clear, 
& the loan was never actually advanced, M. dying 
very unexpectedly in the lifetime of the tenant for 
Ufe. It then turned out that the secretary of the 
W. CO., who had undertaken to complete the 
policy with the K. co., had taken it out, not in 
M.’s name, but in the name of the trustees of the 
W. co., who accordingly received the whole 
amount : — Held : the W. co. were trustees of the 
amount so received for the benefit of M.’s estate. 
— Martin v. West op England Life & Fire 
Insurance Co. (1858), 4 Jur. N. S. 168; 6 W. R. 
377. 

1454. Person having obligation with respect to 
property — Acquisition of greater interest — By neg- 
lect of duty.] — An obligation to do on act with 
respect to property creates a trust ; & if the party 
who is subject to the obligation acquires or retains 
by means of his neglect of duty, a greater interest 
than he would otherwise have had, he becomes a 
trustee of such excess for the benefit of those who 
would have been entitled to it if the obligation 
had been duly fulfilled. — Fleeming v. Howdbn 
(1868), L. R. 1 Sc. & Div. 372, H. L. 


Annotations : — Consd. Bank of Scotland v. Macleod, [1914] 

A. C. 311. Reid. Heritable Reversionary Oo. v. Millar, 

[1892] A. C. 698. 

1455. Notice to vendor of assignment by pur- 
chaser.] — F. entered into a contract with P. to sell 
him some leasehold property. P. paid part of the 
purchase-money, & obtained from F. a lease of the 
premises for a short term of years, in favour of a 
nominee of P, P. had dealings with bankers, to 
whom he became much indebted. Being called 
on to give the bankers some secui'ity, he handed 
to them the title deeds of a freehold estate, which 
he charged with the debt, & at the same time he 
deposited with them his contract for the purchase 
of the leasehold property. He accompanied this 
deposit with a written memorandum, in which he 
agreed to make to the bankers “ a valid assign- 
ment of my contract with F, for the purchase of ” 
the leasehold premises, ” by way of mtge. for 
further securing,” etc. The bankers, by their 
solr., some time afterwards gave to F. notice, in 
the above words, of this agi’eoment, «& the solr.’s 
letter called it “ a charge by P. on his purchase.” 
F. acknowledged the receipt of this notice. He 
heard nothing more of the matter. P. ^ did not 
complete his purchase at the stipulated time, but 
did so afterwards, & then F. according to the terms 
of the original contract, executed to him a convey- 
ance of the leasehold premises, without any notice 
being taken in the conveyance of the claims of the 
bankers : — Held : the rule of equity that a vendor 
of an estate is, after the making of the contract 
of sale, a trustee for the purchaser, did not apply 
to this case, & F. was in no way liable to the 
bankers. — Shaw v. Foster (1872), L. R. 6 H. L. 
321 ; 42 L. J. Ch. 49 ; 27 L. T. 281 ; 20 W. R. 
907, H. L. ; affg. S. C. sub nom, M‘Creight v, 
Foster (1870), 5 Ch. App. 604, L. 0. 


Annotations : — Could. Baftety r. Sobofleld, [1897] 1 Ch. 987 ; 
Rldout V. Fowler, [1904] 1 Cb. 668; Re Stuoley, Stnoley v. 
Kekowlch, [19061 1 Ch. 67 ‘.Golden Bread Oo.v.Hem- 
inlngsJ1922] 1 Ch. 162. Reid. Lysaght v. Edwards (1876), 
2 Oh. D. 499 ; Egmont v. Smith, Smith v. Kgniont (187U, 
6 Ch. D. 469 ; London & County Banking Co. v. RatcUne 


lilm to buy the whole In hla own name, 
on behali of himself & the pltfs. 
I’ltfs. agreed to this & refrained from 
buying, & deft, bought the land with 
his oviTi money, but afterwards refused 
to convey any part of it to the pltfs. : — 
Held : the action was barred by 
Stat. Frauds, the alleged agreement 
not being in writing, & the facts 
alleged wore Insuffloient to support a 


constructive trust, as they showed 
nothing more than the alleged un- 
enforceable agreement. — Henderson 
V. McKenzie, 1 J. R. N. S. 47.— N.Z. 

1. A pent purchasing for self 

wUh principalis moiicy.] — Where an 

-- 4-r. nn-nrtUaaa lanS tnr 


m Dis own uauio, m u-otuvi vi. uw 
olpal, a construotlre trust arises, which 


I not within the purview of Stat. 
'rauds, s. 7, & which may therefore be 
stablished by parol evidence. — Moebin 
. Kissunq, 4 j. R. N. S. 1. — N.Z. 
m. Persons who obtain certificate of 
'ansfer without any right .) — Persons 
7ho obtain a certificate of title to land, 
dthout any right, under the Act or 
thorwlse, ore trustees for the persons 
ntitled, & can be compelled to transfer 
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(1881), 6 App. Cas. 722 ; Beddlngton v. Atlee (1887), 35 
cL Di 317. (>abtree Popl^ ^ 


13 ; Ci)avo v. Maokonzle (1877), 46 L. J. C31i. 664 ; Qlyn 
Mills V, East & West India Dock Co. (1883), 7 App. Cas. 
691 ; lie Tbackwray & Young’s Contract (1888), 40 Ch. D. 
34 ; Levy v. Btogaon (1898), 68 L, J. Ch, 19 : United 
Realization Co. v. I. K. Comrs., [1899] 1 Q. B. 361. 


1466. Money In hands of receiver.] — Money not 
accounted for & duo from a receiver under the ct. 
is, by his recognisance, made a debt of record, 
although the balance due has not been ascertained. 
The receiver is a trustee of such money for the 
persons entitled thereto, & cannot, as against them, 
avail himself of Stat. Limitations, although his 
final accounts have been passed & the recognisances 
vacated. — Seagram v. Tuck (1881), 18 Ch. D. 296 ; 
60 L. J. Ch. 672 ; 44 L. T. 800 ; 29 W. B. 784. 

1457. Damages recovered by committee of free- 
men.] — Under local Acts of 1774 & 1870, the soil 
of the Town Moor a common within the city of 
Newcastle-on-Tyne, was vested in the corpn., 
& the herbage rights in the freemen & widows 
of freemen, each being entitled to depastm*e two 
milch cows thereon. A certain portion of the moor 
was set aside for the holding of fairs & horse- 
races, At the corpn. & committee of stewards 
representing the freemen were, by the Act of 1870, 
empowered jointly to make agi’eements for the 
appropriation of parts of the moor for agricultural 
shows, reviews & other public purposes. In 1882, 
the races hitherto held on the moor were removed 
elsewhere, & the corpn. & the committee of free- 
men jointly gave a licence for the holding of a 
temperance festival on the race ground, which had 
since been held armually. Owing to great damage 
having been caused, in 1918, to the herbage by 
the use of heavy traction engines to bring round- 
abouts, etc., to the festival, the committee of 
freemen refused to concur’ in granting a licence 
to defts. to attend with their roundabouts, but 
such licence was granted by the corpn. alone, & 
the festival was held as usual. On the com- 
mittee suing defts. for an injunction & damages : — 
Held : (1 ) the temperance festival was not a “ fair ” 
within the meaning of the local Acts ; (2) the 
corpn. was not entitled to grant a licence to defts. 
without the concurrence of pitfs, ; (3) defts. were 
trespassers tSc pitfs. were entitled to an injunction 
against them & damages ; (4) pitfs. would hold 
the damages recovered as trustees, A defts. were 
not concerned with t/he application thereof. — 
Walker v. Murphy, [1915] 1 Ch. 71 ; 83 h. ,1. Ch. 
917 ; 112 L. T. 189 ; 79 J. P. 137 ; 59 Sol. Jo. 
88 ; 13 L. a. R. 109, C. A. 

Vendors & purchasers of land .] — See Sale of 
Land, Vol. XL., pp. 178, 179, 181, Nos. 1472- 
1 191, 1607-1609. 

Heir of vendor of land.]— >SVc Sai,e of Land, 
Vol. XL., pp. 209, 210, Nos. 1751-1759. 

Constructive trusts generally .] — See Part I., 
Sect. 14, ante. 


B. By Failure of Trusteefi. 

See Trustee Act, 1926 (c. 19), s. 41 (1). 

1458. General rule.] — In general cases trusts 
will not fail by the failure of the trustee. — E llison 
Ellison (1802), 0 Ves. 656 ; 31 E. B. 1243, 

1 i. 0 . 

Annotations : — Beld. Kokewlch v. Manning: (1851), 1 De Q. M. 
& O. 17G. Mentd. Alexander v. Wellington (1830), 2 
Rnss. & M. 35 ; Garrard v. Lauderdale (1830), 3 Sim. 1 ; 


(1835), 2 My. & K. r»03 ; Ed^vard8 r. JoneB 

6 Cr. 22(5 ; Dillon v. Coppln (1839), 4 
147 ; Hughes tr. Stubbs (1842), 1 Haro, 
m V. Jonkyns (1842), 1 Haro, 458 ; Meek 
(1842), ] Hare, 464 ; Walker o. Jeffreys 
:‘e, 341 ; GiiRlth r. Ricketts, Griffith V. 

7 Hare, 290 ; Bridge v. Bridge (1852), 16 
300h V. Keep (1854), 18 Boav. 285 ; Donald- 
son (1854), Kay, 711 ; Burton v. Jackson 
T. O. 8. 321 ; Forbes r. Forbes (1857), 3 
00 ; Dilrow v. Bono (1862), 3 Oiff. 538 ; 

Gilbert r. Overton (1864), 2 Hem. ix, M. 110; Paul v. 
Paul (1880), 15 Oh. D. 680 ; Macedo v. Btroud, [1922] 
2 A. 0. 330. 

1469. .] — Equity will find a trustee 

(Crompton, J.). — Siggers v. Evans (1856), 6 
E. & B. 367 ; 3 C. L. B. 1209 ; 24 L. J. Q. B. 306 ; 
25L.T. 0.8.213; 1 Jur. N. S. 861 ; 119E. R.618. 
Annotations: — Consd. Hobson v. Thelluaon (1867), L. R. 2 
Q. B. 642 ; Johns v. James (1878), 8 Ch. D. 744. Beld. 
Blron V. Mount (1857), 24 Beav. 612 ; Rc Sanders’ Trusts 
(1878), 47 L. J. Ch. (567 ; Standing v. Bowring (1885), 
31 Ch. D. 282 : Roberts v. Jones, Klee Roberts OamlBhee 
(1892), 61 L. J. Q, B. 623 ; Runtz v. Longboumo (1892), 
8 T. L. R. 568 ; Mallott v. Wilson, [1903] 2 Ch. 494 ; 
Ellis V. Cross, [1915] 2 K. B. 654. Mentd. Graham v. Van 
Diemen's Land Co. (1856), 26 L. J. Ex. 73 ; London & 
County Banking Co. v. London & River Plato Bank (1888), 
21 Q. B. 1). 635 ; Muller’s Margarine v. I. R. Comrs. (1899), 
69 L. J. Q. B. 291. 

1460. No person appointed trustee— Heir con- 
structive trustee.] — Locton v, Locton (1037), 
Ereem. Ch. 136 ; 22 E. B. 1111 ; sub nom» Lockton 
V. Lockton, 1 Cas. in Ch. 179. 

1461. .] — Devise that lands shall be 

sold, & not said by whom. 

When no person is appointed to sell, it ought to 
be intended that he shall sell who has the estate, 
which is the henr { 2 )er CUR.). — Pits v. Piitijiam 
(1670), 1 Lev. 304 ; T. Jo. 25 ; 1 Pep. Ch. 288 ; 
83 E. B. 419 ; sub uorn, Pitt v, Pelham, Freem. 
Ch. 134, II. Ij. ; revsg.y 1 Cas. in Ch. 176. 
Annotations CouBd. Cook r. Fountain (1672), 3 Swan. 
585 ; Bath A Mountaguo’fl Case (1693), 3 Cas. In Oh. 55 ; 
Burgess v. Wheat© (1759), 1 Eden, 177. Refd. Roll v. 
KoU (1089), 2 Vem. 99 ; Clarke v. Smith (1098), 1 Lut. 
793. Mentd. Newton v. Bonnot (1782), 1 Bro. C. O. 135 ; 
Marston v. Boo d. Fox, Hoe d. Fox v. Marston (1838), 
8 Ad. & El. 14. 

1462. .] — Be Davis’ Trusts, No. 909, 

ante, 

1463. Disclaimer by trustees.] — (1) The trust 
follows the legal estate wherever it goes, except it 
comes into the hands of a purchaser for a valuable 
consideration without notice (Wh^mot, C.J.). 

(2) The person who creates a trust means it 
should at all events be created. The individuals 
named as trustees are only the nominal instru- 
ments to execute that intention, A if they fail, 
either by death or being under (lisability to act, 
or refusing to act, the constitution has provided a 
trustee (Wilmot, C..7.). — A.-G. v. Downing 
(Lady) (1767), Wilm. 1 ; 97 E. B. 1 ; suhseq^ieni 
proceedings (1769), Anib. 671, L. C. 

Annotations : — As to (2) Consd. Mqggrldge v. Thaokwoll 
(1803), 7 Ves. 36. Refd. Robson v. Flight (1864), 34 Beav, 
110. Generally, Mentd. White v. White (1778), 1 Bro. 
C. C. 12; Henshaw v. Atkinson (1818), 3 Madd. 300 ; 
A.-G. V. Brodie (1846), 11 Jur. 137. 

1464. Heir constructive trustee.] — ^Where 

lands are devised to trustees in fee upon trusts, or 
with powers requiring the exercise of judgment A 
discretion, A they disclaim, the lieir-at-law cannot 
exercise such powers or trusts, although he may 
hold the estate subject to the trusts of the will. 

Testator devised real estate to trustees, A 
directed that they should A might grant leases 
thereof, for the term of twenty-one years. The 


Bill V. Chxroton 
(1836), 1 My. 
My. & Cr. 0 
476 : M‘Fadd( 
V. KotUewell 
(1842), 1 Hai 
Lunell (1849), 
Beav. 315 ; B< 
son V. Donald 
(1856), 26 L. 
Jur. N. 8. 12 


such land to them. — Solicitor 
General v. Mere Tini, Solicitor- 
General V. Renata Hirini (1899), 
17 N. Z. L. R. 773.— N.Z. 

n. Salt of UasA in perpetuity hy vendor 
--No assignment made.] — lie Johnston 
(1906), 25 N. Z. L. R. 564.— N.Z. 


o. Executor obtaining patent for pre- 
emption lands devised.] — Roberts v. 
National Trust Co. (1915), 32 W. L. R. 
55 ; 23 D. L. R. 890.— CAN. 


p. Holder of missing personas eeiaie.] 
— The possession by the widow, or 
some other member of the family. 


of a missing person’s estate may, In 
the absence of an Indication of Its 
being adverse, bo considered to be 
that of a trustee until the expiry of 
the term fixed for his return. — 
Narain Sahai V. Posoo (1867), 2 Agra 


Z Z 2 
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Teusts and Teustees, 


Sect. 7. — Constructive trustees: Svh-seci. B. & C. 

{a) (6) i.-] 

iruBtees disclaimed the trusts, & the heir-at-law, 
who was tenant for life of a moiety, granted a 
lease : — Held : the lease was invalid. — Robbon 
V. Plight (1865), 4 De G. J. & Sm. 608 ; 6 New 
Rep. 344 ; 34 L. J. Ch. 226 ; 11 L. T. 725 ; 11 
Jur. N. S. 147 ; 13 W. R. 393 ; 46 E. R. 1054, L. C. 
Annotation Refd. Oainsborough v. Watcombe Terra Cotta 

Clay Co., Dunning v. Galneborough (1885), 54 L. J. Ch. 

991. 

1465 . Settlor constructive trustee.] — By a 

voluntary settlement of 1866, real estate was 
granted unto & to the use of a trustee upon 
certain trusts ; the settlement contained the usual 
covenant for further assurance, but no power of 
revocation by the settlor. In 1867, the trustee 
executed a deed of disclaimer, <fe the settlor also 
purported to put an end to the settlement : — 
Held : the settlement was not thereby rendered 
inoperative, but the trust was imposed on the 
settlor, in whom, by operation of law the estate 
had revested after the creation of the trust. 

Under these circumstances, 1 think that the trust 
was really created, & that the fact that the trustee 
subsequently disclaimed did not destroy the tiust, 
but that upon the revesting the settlor himself 
held in trust (Byrne, J.). — ^Matxott v. Wilson, 
[1903] 2 Ch. 494 ; 72 L. J. Ch. 664 ; 89 L. T. 
522. 

1466. Trustees not validly appointed— Heir con- 
structive trustee.] — Bequest of annuity out of 
land to churchwardens, to keep a family vault 
in repair, is void at law ; but the heir-at-law shall 
be subject to the trust, — Gbavenor v. IIallijm 
(1767), Amb. 643 ; 27 E. R. 417 ; svh nom, 
Grosvenor V. IlALLAM, 1 Bro. C. C. 61, n., L. C. 
AnnoiaUons : — Refd. Turner v. Ogden 0 787), 1 Cox, Eq. Cas. 

31G ; Tregonwcll 15. Sydenham (181M, 3 Dow. 194 ; Cooko 

V. Stationer’s Co. (1831), 3 My. & K. 262 ; Henchman v. 

A.-G. (1834), 3 Mv. & K. 485 ; Doe d. Chidgey v. Hariia 

(1847), 16 M. & W. 517 ; Re Cooper’s Trusts (1853), 23 

L. J. Ch. 27, n. ; Lainson v. Lalnson (1854), 24 L. J. Ch. 

46 ; Smith v. Lomas (1864), 4 New Kep. 318. 

1467. Original trustees incapable.] — A.-G. v. 

Downing (Lady), No. 1463, ante. 

1468. Heir constructive trustee.] — Estate 

devised to a body corporate, which cannot take 
by the Statute of Mortmain, in trust, the uses are 
not defeated by this deficiency of the trustee, but 
attach upon the estate, the law raises, & the heir- 
at-law becomes a trustee to the uses of the will. — 
Sonley V. CLOCKMAKERb’ Co. (1780), 1 Bro. C. C. 
81 ; 28 E. R. 998. 

1469. Death of trustee.] — A.-G. v. Downing 
(Lady), No. 1463, ante. 

1470. Residuary legatee constructive trustee.] 

— Where legacy is given only to erect a charity, 
legatee is a trustee at all events, & can have no 


pretensions for himself. — Moggeidge v. Thack- 
WELL (1792), 1 Ves. 464 ; 3 Bro. 0. C. 517 ; 30 
E. R. 440, L. 0. ; reheard (1803), 7 Ves. 36, L. 0. ; 
affd. (1807), 13 Ves. 416, H. L. 

Annotations : — Consd. Mills v. Farmer (1816), 1 Mer. 65; 
Ommanney v. Butcher (1823), Turn. & R. 260 ; Re Pyjie» 
Lllley V. A.-O., 11903] 1 Ch. 83. Refd. Corbyn v. French 
(1799), 4 Ves. 418; Morlce v. Durham (Bp.) (1804), 9 
Ves. 399 ; Palco v. Canterbury (Archbp.) (1807), 14 Vos. 
364 ; A.-G. v. Ironmongers Co. (1833), 3 L. J. Ch. 11 ; 
Reeve v. A.-G. (1843), 3 Haro, 191 ; Loo v. Pain (1844), 
4 Hare, 201 ; Poeook v. A.-G. (1876), 3 Ch. D. 342 ; Re 
Slovin, Slovin v. Hepburn, [1891] 1 Ch. 373 : Re Rymer, 
Rymer v. Stanfield, [18951 1 Ch. 19 ; Re Davis, Hannen v. 
Hillyer, [1902] 1 Ch. 876 ; Re Kades, Kados v. Eades, 
[1920] 2 Ch. 353 ; Re Willis, Shaw v. Willis, [1921] 1 Ch. 
44. Mentd. Cary v. Abbot (1802), 7 Ves. 490 ; Benyon v. 
Beiwon (1810), 17 Ves. 34; Ellis v. Selby (1836), 5 
L. J. Ch. 214 ; Martin v. Margham (1844), 14 Sim. 230 ; 
Nightingale v. Goulhourn (1848), 2 Ph. 594 ; Marsh v. 
Means (1857), 30 L. T. O. S. 89 ; Tatham v. Drummond 
(1864), 3 New Rep. 706 ; Wilson v. O’Leary (1871), L. R. 
12 Eq. 525 ; Lyons Ooron. v. Bengal Advocate-General 
(1876), 1 App. Cas. 91 ; Biscoo v. .Tackson (1887), 66 L. T. 
753 ; Bourne v. Keane, [1919] A. C. 81 5. 

1471. Defective limitation of legal estate — Heir 
constructive trustee.] — A. & his wife, in exercise 
of a general power of appointment, reserved to 
them in a voluntary settlement executed after 
them mania ge, appointed certain lands after the 
death of the suivivor of them to trustees, their 
exors., administrators & assigns, upon trusts, for 
sale, & to divide the proceeds of such sale among 
the seven children ol A. & B. A. B. both died. 
Upon a bill by six of their children against the 
heir-at-law of A., who was entitled in default of 
appointment : — Held : sucli hoir-at-law was a 
trustee for the benefit of the parties interested 
under the appointment. — Dilrow v. Bone 
( 1802), 3 Giff. 538 ; 31 L. J. Ch. 417 ; 0 L. T. 71 ; 
8 Jur. N. S. 276 ; 10 W. R. 437 ; 66 E. R. 521. 


C. By Acquisition of Trust Proj>crty. 

{a) In General. 

1472. General rule — ^Trust follows legal estate.] — 
A.-G. V. Downing (Lady), No. 1463, ante. 

1473. Receipt by executor of tenant for life.] — 
Anon. (1660), Freem, Ch. 137 ; 22 E. R. 1112. 

Receipt by personal representative of married 
woman.] — See Executors, Vol. XXIII., pp. 238, 
305, Nob. 2900, 3699-3703. 

(6) With Notice of Trust. 
i. In General. 

See, generally. Equity, Vol. XX., pp. 300-304, 
Nos. 548-580. 

1474. General rule — Person acquiring trust pro- 
perty held trustee.] — Anon. (1465), Y. B. 6 Edw. 4 
fo. 7, pi. 16. 

Annotations : — Mentd. Ratelifl’aCaBe (1592),'^3 Co. Rep. 37 a ; 
SammoB’s Case (1669), 13 Co. Reop. 54 ; Pilfold’s Case 
(1612), 10 Co. Hep. 115 h. 


PART 11. SECT. 7, SUB-SECT. 1.— 
C. (a). 

q. Invalid conveyance — Second valid 
conveyance to one party — Whether 
yrantee of second deed trustee.] - Grace 
V. MAoDEKMOvr (1867), 13 Or. 247.— 

CAN. 

r. Transfer of estate — Whether 
amounting to transfer of trusts.] — A 
transfer of the estate does not neces- 
sarily Involve the transfer of trusts or 
povsers as inseparable incidents of 
the estate.— Gilohribt & Island 
(1886), 11 O. U. 637.— CAN. 

t. Property given into possession of 
defendant for sale A: accounting.] — 
Where immovable property was 
given into the possession of deft, 
under an order of a Revenue oflBcer, 
which directed deft, to sell the crops, 
&, after payment of Govt, dues, to 
account for the profits to pltf. on 


his claiming it : —Held : deft, was 
not a depository, hut a trustee of 
the property. — V ithal Visuvanath 

PRABHU V. RAM-CHANDRA SADABHIV 

Kirkire (1870), 7 Bom. A. C. 149. — 
IND. 

a. Purchaser of equity of redemp- 
tion from mortgagor — Not when he 
purchases the lands at a revenue sale rf* 
constructive trustee under Trusts Act.] 
— Rknoa Srinivaba <?hari V. Gnana- 
PRAKASA Mudaliar (1906), I. L. R. 
30 Mad, 67.— IND. 

b. Necessity for declaraiion of trust 
— Before property becomes property of 
trustee.] — Property in the hands of 
a mere constructive trustee does not 
become the property of the beneficiary 
under the constructive trust so as to 
enable him to treat it os such without 
a judicial declaration of trust. — R aja 
Raj ES WAR A Dorai v. Arunachkllan 


Chettiar (1913), I. L. R. 38 Mad. 
321.— IND. 


PART II. SECT 7, SUB-SECT. 1.— 
C. (b) 1. 

14741. Oeneralnde — Person acquiring 
trust property held trustee .] — Harding 
V. Starr (1888), 21 N. S. R. (9 R. & G.) 
121.— CAN. 


1474 ii. .1— Hamilton v. 

York & Baldry (Alta.) (1913), 24 
W. L. R. 679 ; 4 W. W. R. 859.— 

CAN. 

1474 iii. .1 — Lore Yew v. 

Port Swettenham Rubber Co., Ltd., 
[191,31 A. O. 491, P. C.— MALAY 
STA-TES. 

1474 iv. .] — A purchaser, 

with notice implied or constructive, 
from a trustee, will be bound by the 
trust. — Thompson v. Simpson (1841), 
1 Dr. & War. 459, 486.— IR. 
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1476. .]— Eooke V. Stapleb (1679), 

Cary, 76 ; 21 E. B. 40. 

1476. .] — Sydnam V. Courtney (1698), 

Moore, K. B. 667 ; 72 E. B. 763. 

1477. .] — Smith r. Atterby (1649), 

3 Bep. Ch. 93 ; Freem. Ch. 136 ; 21 B. R. 739. 

1478. .] — Rodnor (Countess) v. 

Vandbbendy (1697), Show. Pari. Cas. 69 ; 1 E. R. 
48 ; 8vh nom. Radnor (Lady) r. Rotherham, 
Freem. Ch. 211 ; Free. Ch. 65, H. L. ; affg. S. C. 
svb nom. Bodmin v. Vandebendbn (1686), 2 
Cas. in Ch. 172, L. C. 

•Annotations : — Distd. Dudley v. Dudley (1 705), Tree. Ch. 241. 
Refd. Brown v. Gibbs (1699), Free. Ch. 97 ; Hltcbins v. 
Hltchlns (1700), 2 Freem. Ch. 241 ; Palmes v. Danby 
(1700), Free. Ch. 137 ; Hamilton v. Mohun (1710), 1 P. 
Wms. 118; Webb v. Webb (1710), 1 F. Wms. 132; 
Squire v. Compton (1724), 2 Eq, Cas. Abr. 387 ; Banks v. 
Hutton (1732), 2 F. Wins. 700 ; A.-G. v. Scott (1735). Cas. 
t^mp. Talb. 138; Hill t?. Adams (1741), 2 Atk. 208; 
Swaunock v. Lyford (1741), Amb. 6; Basset v. Basset 
(1744), 3 Atk. 203 ; Smith v. Adams (1854), 5 De G.M.&G. 
712; Henhouse v. Earle (1755), Amb. 285; Burjress r. 
Wheato (1759), 1 Wm. Bl. 123 ; Maimdrell v. Maundroll 
(1805), 10 Ves. 246 ; Mole v. Smith (1822), Jao. 490. 

1479. .] — Though a purcliaser may buy 

in an incumbrance, or lay hold on any plank to 
protect himself, yet he shall not protect himself by 
tlio taking a conveyance from a trustee after he 
had notice of the ti*ust, for by taking a conveyance 
with notice of the trust, he liimself becomes the 
trustee, & must not, to got a plank to save himself, 
be guilty of a breach of trust. — Saunders v. 
Lejiew (1692), 2 Vern. 271 ; 23 E. R. 775 ; sub 
nom. Sanders v. Deligne, Freem. Ch. 123. 
Annotations : — Apld. Allen v. Knight (1846), 5 Haro, 272. 

Consd. Carter u. (’ai-ter (1857), 3 K. & J. 617. Refd. 
Bates V. Johnson (1859), John. 304 ; Mumford v. Stoh- 
wasbor (1874), L. H. 18 Fq. 556 ; Taylor llussell (1890), 
62 L. T. 922 ; Bailey v. Barnes, [1894] 1 Ch. 25 ; Taylor 
r. London & County Banking Co.. London & Coimty 
Banking Co. v. Nixon, |1901] 2 Ch. 231. 

1480. ,] — ^Anon. (1704), Freem. Ch. 

278 ; 22 B. R. 1209. 

1481. .1 — Trustee in a will, to support 

contingent remainders, join with the tenant for 
life in a conveyance, wlicreby the contingent 
remainders are destroyed before they come in 
fssc; this is a plain breach of trust, & whoever 
claims under such conveyance, having notice of 
the trust, shall be liable to make good the estates. — 
Gorges v. Pyb (1712), 7 Bro. Pari. Cas. 221 ; 3 
B. K. 144, H. L. ; affg. S. C. sub nom. Pye v. 
Gorge (1710), 1 P. Wms. 128. 

Annotations : — Consd. Mansell r. Mansell (1732), 2 F. Wms. 
678 ; Moody v. Walters (1809), 16 Ves. 283. Refd. 
Thornby v. Fleetwood (1720), 1 Stra. 318; Garth v. 
Cotton (1753), 3 Atk. 751 ; Barnard v. Large (1781), 
1 Bro. C. C. 534. 

1482. ,] — Skirme V. Meyrtck (1739), 

2 Com. 700 ; 92 B. R. 1275. 

1483. .] — An exor. taking a transfer 

of stock during his testator’s life, with the know- 
ledge that it was a trust fund, in his capacity 
of exor., held liable to the cestuis que trust. — 
Bentham V. Noble (1833), 2 L. J. Ch. 93. 

1484. 1 .] — (1) Where a party obtains 

the possession of, & exercises domimon over, 
trust property, knowing it to be so, he is respon- 
sible to the cestuis que trust, in the same manner 
as if he had been duly appointed trustee. 

(2) Where a solr. to a trustee after the death 
of the trustee exercises any acts of control over 
the trust property, the ct. will permit the cestuis 
que trust to prove against his estate for the trust 
money in his hands at the time of his bkpey. & 


Stat. Limitations is no bar. — Re Seaber, Ex p. 
Gowers (1837), 2 Dcac. 207 ; 3 Mont. & A. 172 ; 
6 L. J. Bey. 49, Ct. of R. 

Annotation: — As to (1) Refd. Re Clondenning (1859), 33 

L. T. O. S. 291. 

1485. .] — A provisionally registered 

railway co. entered into an agreement with two 
canal cos., established by Acts of Parliament, for 
the purchase of their shares & property ; & in 
the document it was provided that certain members 
of the provisional committee of the railway co. 
should pay down, or procure to be paid down, the 
sum of £10,000, to be held upon trust, until the 
railway Act should be obtained, in taking transfers 
of the bonds or mtges. of the canal cos., & the 
remaining amount of the purchase-money, within 
certain stated times, amounting altogether to 
£50,000 ; it was also further declared, that the 
purchase-money should be pro\dded by the there- 
under signed six members of the provisional com- 
mittee out of their own moneys, or they should 
procure the same to be paid as aforesaid, so that 
the canal cos. should not be atlected by any special 
tiTists or liabilities which might attach to the paid- 
up capital of the lailway co. This agreement was 
executed by the six, on behalf of the railway co., & 
by persons specially appointed by the canal cos. 
Three of the six provisional committeemen signed 
a cheque for the £10,000, A with the concurrence 
of the other three handed it to a trustee for the 
canal cos., A the money was paid by t))e trustees 
of the railway co., which co. was ordered to be 
wound up, A the master authorised one of the 
shareholders to file a bill against the canal cos. for 
the recovery of the £10,000 : — Held : the £10,000 
was trust money of the railway co., A not the 
private moneys of the six provisional committee- 
men ; the canal cos., receiving the clieque as they 
did, A receiving the money for the cheque from 
the bankers of the railway co., took the £10,000 
impressed with a trust, A with notice of its being 
trust money, A were tlierefore hound to refund 
it. —Bryson v. Warwick A BrnMiNGUAM Canal 
C o. (1863), 4 De G. M. A G. 711 ; 2 Bq. Rep. 29 ; 
23 T.. J. Ch. 133 ; 22 I.. T. O. H. 200 ; 18 Jur. 47 ; 
43 E. K. 686, C. A. 

Annotations : — Refd. Mnebrydo i\ Eykyn (1871), 24 L. T. 

461. Mentd. Re Loudon 6c Birniingharn Extension & 

Northampton, Daventry, Leamington A Warwick By., 

K.rp. Gay ('1855), 25 L. 'J\ (). S. 9 : Re Saxon Life Assco,, 

Era Life & Firo Abhco. Co.’s Case (1862), 1 De G. J. & Sm. 

I 29 ; Wliitwam v. Watkin (1898), 78 L. T. 188. 

1486. .] — Trustee dc facto held liable 

to account as a trustee dc jure. 

Deft, has not been properly A regularly aji- 
pointed a trustee, but this ct. cannot regard that, 
because the property has been conveyed to him, 
A ho has accepted it upon the trusts of the will, 
A therefore he is de facto a trustee. He must be 
held answerable for all the rents and profits of 
the estate which ho has received (Romilly, 
M.R.). — Hennessey v. Bray (1863), 33 Beav. 96 ; 
9 L. T. 41 ; 9 Jur. N. 8. 1066 ; 11 VV. R. 1053 ; 
65 E. R. 302. 

1487. .] — Drake v. Pywell (1865), 

4 H. AO. 78; 13L. T. 714. 

1488. .] — If a person intermeddle with 

the estate by order of another who is entitled to 
take out administration, but who fails to do so, 
both are liable as exors. de son tort. Secus, where 
administration is subsequently duly taken out, 
as it has relation back, A renders the agency valid. 
Semble : however, in the latter case the agent 


1474 V. — > — .] — Lambert v. 

f Moore & Nixon (1843), 

6 I. Eq. H. 330.—IR. 

1474 Vi. Sheridan v. 


Joyce (1844), 7 I. Eq. R. 115; 1 
Jo. & Lat. 401.— IR. 

1474 vii. .] — Justice v. 

Wynne (1860), 12 I. Ch. R. 289.— IR. 


0 . Necessity for proof of trust.] — 
Mdzuur Hossain V. Dinobundo Sen 
(1864), Bourke 8 ; Cor. 94.— IND. 



710 


Trusts and Trustees. 


Sect. 7. — Constructive trustees: Sub-sect. 1, C. (6) i. 
cfc a.] 

might be sued as having received trust property 
with notice of the trust. — H ill v . Curtis (1806), 

L. R. 1 Bq. 90 ; 36 L. J. Ch. 133 ; 13 L. T. 684 ; 
12 Jur. N. S. 4 ; 14 W. R. 126. 

Annotations: — Mentd. Sykos r. Sykea (1870), L. R. 5 O. P. 
113 ; Cooto V. Whittington (1873), L. R. 16 Eq. 631 ; 
OUerenahaw v. Horrop (J874), » Ch. App. 480 : WiUlama 
V. Healea (1874), L. R. 9 C. P. 177 : Hiiraell v. Bird (1 891 ). 
65 L. T. 709 ; A.-G. v. New York Breweriea Co., 11898J 
1 Q. B. 205. 

1489. .] - A., one of three trustees, 

executed an assignment of leasehold property held 
jointly by them, to a purchaser, &> forged the 
signatures of his two co-trustces, & also the re- 
quisite assent of the cestui que trust to the sale. 
A. was a solr., & acted as such on behalf of the 
purchaser i—Hcld : the circumstances attending 
the transaction wore sufficient to alfect the pur- 
chaser with notice of some trust, if not the actual 
nature of it ; & he had constructive notice of the 
trust through the knowledge of A., his solr. — 
Boursot V. Savage (1860), L. R. 2 Eq. 134 ; 35 
Xj. J. Ch. 627 ; 14 L. T. 299 ; 30 J. P. 484 ; 14 
W. R. 665. 

Annotations : — Befd. Taylor v. London County Banking 
Co., London Ac County Banking Co. r. Nixon, [19011 2 Ch. 
231 ; Borwiok v. Price, [lOOrj] 1 Ch. 632. Mentd. /te 
Halifax Sugar Refining Co. (1890), 7 T. L. K. 163. 

1490. .] — The money of the co. is a 

trust fund, because it is applicable only to the 
special purposes of the co. in the hands of the 
agents of the co. ; Sc it is in that sense a trust 
fund applicable by them to those special purposes ; 
& a person taking it from them with notice that 
it is being applied to other purposes cannot . . . 
say that he is not a constructive trustee (Jbssel, 

M. R.). — Russell v. Wakefield Waterworks Co. 
(1876), L. R. 20 Eq. 474 ; 44 L. J. Ch. 496 ; 32 
L. T. 685 ; 23 W. R. 887. 

Annotations: — Retd. Whltwam v. Wat kin (1898), 78 L. T. 
188; Moxham v. Grant, [1900] 1 Q. B. 88. Mentd. 
Duckett V. Gover (1877), 25 W. R. 554 ; Towers v. African 
Tug Co., [1904] 1 Cli. 558 ; Russell v. Amalgamated Soc. 
of Carpenters & Joiners, [1912] A. C. 421, 

1491. .] — A stockbroker who is in- 

structed to sell trust funds, Sc to re-invest the 
purchase-money, with actual notice of the trust, 
is a trustee of the proceeds of sale & the customer 
employing him is entitled, as against his trustee 
in bkpcy., to so much of the proceeds of sale as 
can be identified . — Re Straciian, Ex j). Cooke 
(1876), 4 Ch. D. 123 ; 46 L. J. Bey. 52 ; 36 L. T. 
649 ; 41 J. P. 180 ; 25 W. R. 171, 0. A. 

Annotations Consd. Blrt v. Birt (1877), 36 L. T. 943 ; R. v. 

Hutton (1900), 69 L. J. Q. B. 786. Reid. Pearson v. 
Scott (1878). 9 Ch. D. 198; He Pollard, Ex p. Diokin 
(1878), 8 Ch. D. 377 ; lie Smith, Fleming, Ex p. KeUy 
(1879), 48 L. J. Bey. 65 ; Tie Hallott’s Estate, Knatchbull 
V. Hallett (1880), 13 Ch. D. 096 ; Marten v. Rooke, Eyton 
(1885), 53 L. T. 946 ; Re Hallett, Ex p. Trustee (1894), 70 
L. T. 361 ; King V. Hutton, [1899] 2 Q. B. 555 ; Wilsons & 
Furnosa-Leyland Line v. British & (jontlnontal Shipping 
Co. (1907), 23 T. L. R. 397 ; Sinclair v. Brougham, [1914] 
A. 0. 398 ; Ban que Be^e v. Hambrouok, [19211 1 K. B. 
321. Mentd. lie Neck, Ex p. Broad (1884), 32 W. R. 912. 

1492. .] — A trust fund was held by 

trustees under a will in trust for two persons in 
equal shares for their respective lives &, after the 
death of each, in trust as to his share for his chil- 
dren. The fund was entrusted by the trustees 
to a solr. employed by them as solr, to the trust, 
& was by him invested, together with other 
moneys belonging to different trusts, on an 
equitable mtge. by deposit of title deeds, in his 
own name. The mtge. being paid off in Jan. 
1879, the solr. received the money so invested 
from the ratgor., & distributed one moiety of it, 
the tenant for life having died, among his children, 
who by his death had become absolutely entitled 


to the same. He did not account for the other 
moiety to the trustees, but retained the same in 
his own hands. 

On Fob. 21, 1891, an action was brought by 
the surviving trustee imder the will against the 
personal representative of the solr., who had died 
in Nov. 1879, claiming an account of the money 
so retained by him : — Held : he must be considered 
as having been in the position of an express trustee 
of such money, & therefore the lapse of time did 
not act as a bar to the action. 

A stranger to the trust, who receives the trust 
money with notice of the trust, or knowingly 
assists the actual trustee in a fraudulent & dis- 
honest disposition of the trust property, is a 
constructive trustee (Kay, L.J.). — Soar v. Asii- 
WELL, [1893] 2 Q. B. 890 ; 09 L. J. 685 ; 42 W. R. 
166 ; 4 R. 602, 0. A. 

Annotations Consd. Price v. PliilUps (1894), 11 T. L. R. 86. 
Apld. lie Gallard, Ex p. GaUard, [1897] 2 Q. B. 8. Consd. 
Re Dixon, Heynes v. Dixon, [1900] 2 Ch. 561. Apld. North 
American Land & Timber Co. v. Watkins, [1904] 1 Ch. 242 ; 
Re Eyre-WiUiams, WUllams v. Williama, [1923] 2 Ch. 
533. Reid. Re Lands Allotment Co. (1894), 63 L. J. Ch. 
291 ; Mara v. Browne, [1895] 2 Ch. 69 ; Friend v. Young, 
[1897] 2 Ch. 421 ; Rochefoucauld v. Boufitoad, [1897] 1 Ch. 
196 ; Trevor t?. Hutohlns (1897), 76 L. T. 183 ; Re Robin- 
son, McLaren v. Public Trustees, [1911] 1 Ch. 502 ; Henry 
r. Hammond, [1913] 2 K. B. 515 ; Taylor v. Davies, [1920] 
A. C. 636 : Re Mason, [1928] Ch. 386. 

1493. ,] — In 1876 a husband took from 

Ilia wife by force a legacy bequeathed to her 
separate use, wliich slie had, to his knowledge, 
just received on her separate receipt. The wife 
rei>eatedly demanded the money from her husband 
until his death in 1894, but did not obtain it. In 
1895 she brought an action against her husband’s 
exors. for the amount ; — Held : the husband knew 
or was affected with notice that the legacy was 
his wife’s separate property, and had, by taking 
possession of it, made himself a trustee for her ; 
^ he had retained the money Sc not accounted for 
it, his exors. could not under Trustee Act, 1888 
(c. 69), 8. 8, claim the benefit of Stat. of Limitations, 
& his estate was liable to refund the amount. — 
Wassell V. Lbggatt, [1896] 1 Ch. 664 ; 65 L. J . Ch. 
240 ; std? nom. Re Wabsell, Wassell v. Lbggatt, 
74 L. T. 99 ; 44 W. R. 298 ; 12 T. L. R. 208 ; 40 
Sol. Jo. 276. 

1494. .] — In 1882 deft, went to the 

United States as agent of the pltf. co. to buy 
timber lands for the co. ; but finding that the 
timber lands had been already acquired by third 
person, deft, in 1883 proposed to the co. as an 
investment certain pranie lands of which he had 
secured the refusal. The co. instructed deft, to 
buy the lands, & from time to time in 1883 on his 
request remitted him moneys for that purpose. 
Defendant purchased the lands & paid for them 
out of these moneys, & conveyed the lands to the 
co. In 1901 the co., having then for the first 
time discovered that deft, had charged the co. 
more than he had paid for the lands, brought an 
action to recover from deft, the balance of the 
moneys remitted to him & not accounted for : — 
Held : The moneys having been remitted by the 
CO. to deft, as their agent for investment in a 
specified manner, deft, was an express trustee for 
the co. of those moneys, & Stat. Limitations was 
not a bar to the action. — North American Land 
& Timber Co., Ltd. v. Watkins, [1904] 1 Ch. 242 ; 
73 L. J. Ch. 117 ; 89 L. T. 602 ; 62 W. B. 360 ; 
20 T. L. E. 80 ; 48 Sol. Jo. 100 ; affd. on other 
grounds, [1904] 2 Ch. 233, C. A. 

1495. .] — Testator, who was entitled 

to a mtge. debt vested in a trustee for him, 
assi^ed the same to the trustees of his marriage 
settlement in 1880 upon trusts under which he took 
the first life interest, & his wife a life interest after 
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his death, subject to a restraint upon anticipation, 
with an ultimate trust in default of children, as 
happened, for testator absolutely. The trustee of 
the mtge. debt was neither a party to, not informed 
of, the settlement. In 1887 the mtge. money was 
paid to testator who never accounted for it to the 
settlement trustees, lie died in 1916, & the 
trustees & widow now claimed the mtge. moneys : 
— Held : testator was a constructive trustee who 
had constituted himself such by receiving trust 
property with the knowledge tliat it was trust 
property & the persons representing his estate 
were not entitled to avail themselves, by analogy, 
of Stat. Limitations, but must make good the 
mtge. money to the trustees of the settlement. — 
He EYBE-Wnj:jAMS, Williams v. Williams, [19231 
2 Ch. 633 ; 92 L. J. Ch. 682 ; 129 L. T. 218 ; 67 
Sol. Jo. 600. 

Annotation : — Re!d. Re MaRon, [1928] Ch. 385. 

1496. Fraudulent acquisition.] — Bonney t. 
Kidgabd (1784), 1 Cox, Eq. Cas. 146 ; 29 E. B. 
1101. 

Annotations: — Consd. Hill v. SlirmBon (1802), 7 Ves. 152; 

Keckford v. Wado (1805), 17 87. Retd. Andrew v. 

Wrlprlcy (1792), 4 Bro. C. C. 125 : M'Lood v. Dnimmond 

(1810), 17 Vee. 152 ; Gregory v. Gregory (1815), Coop. O. 

201 ; Chalnier r. Bradley (1819), 1 Joo. & W. 51 ; Chol- 

inondeley v. Clinton (1820), 2 Jac. Ac W. 1 ; Wilson v. 

Moore (1834), 1 My. & K. 337 ; Shaw r. Borror (1836), 

1 Keen, 659 ; Clegg v. Edinondeon (i857), 29 L. T. O. S. 

131 ; Bldgway v. Newstcad (1861), 8 Do G. F. & J. 474 ; 

Roar V. Ashwell, (1893] 2 Q. B. 390. 

1497. .] — When it is said that a person who 

fraudulently receives or possesses himself of trust 
property is converted by the ct. into a tiustee, the 
expression is used for the purpose of describing 
the nature <& extent of the remedy against him. 
But as the remedy is given on the ground of fraud, 
it is governed by the principle, that the right of 
the party defrauded is not affected by lapse of 
time, nor, generally speaking, by anything done 
or omitted to be done, so long as he remains, 
^vithout any fault of his own, in ignorance of 
the fraud that has been committed. — Rolpe v, 
CUEGORY (1866), 4 De G. J. & Sm. 570 ; 6 New Bep. 
257 ; 34 L. J. Ch. 274 ; 12 Ti. T. 162 ; 11 Jur. 
N. 8. 98 ; 13 W. B. 366 ; 46 E. B. 1042, L. C. 
Annotations 'Reid, Stone v. Stone (1809), 5 Ch. App. 74 ; 

BulliCoal Milling (^o. v, Obhurne, [1899] A. 351 ; OelkorR 

V. ElIJs, (1914] 2 K. B. 139; Arnintiong v. Jack«on, [1917] 

2 K. B. 822. 

1498. Transfer into Joint names — With surviving 
executrix.] — A person who is requested, & agrees 
to permit a transfer of trust stock, from the name 
of the surviving extrix., under a will, into their 
Joint names, & at the same time obtains a copy 
of the will, is thereby constituted a trustee of the 
stock, & is not merely an agent for the extrix. 
So, where the co-transferee acts wtih the privity of 
all parties, in the execution of the trusts of the 
will, though no declaration of trust has been 
executed, he is a trustee, A not romoveable at the 
pleasure of the persons interested in the trust 
property. — C ocks v. Smith (1833), 2 L. J. Ch. 205. 

1499. Money borrowed by husband of cestui que 
trust.] — A marriage settlement gave the trustees 
power to invest the trust funds, with the consent 
of the husband & wife, in real or personal security. 
The income was payable to the wife for life for 
her separate use, & after her death to her 
husband. 

In 1862 the trustees, at the written request of 
the wife, advanced trust funds to the husband on 
the security of his bond for double the amount 
advanced, the condition of the bond being that if 


he repaid the sum advanced six months after the 
date of the advance with interest at 4 per cent, 
then the obligation should be void. 

The husband & wife lived together in amity 
until the death of the latter in 1876. The husband 
died in 1896 wthout ever having paid any interest 
on the bond to the trustees or given them any 
acknowledgment of the debt : — Held : the husband 
had borrowed the money with the knowledge that 
it was trust money, & the rules binding trustees 
W’ith reference to pleading 8tat. Limitations as a 
defence applied . — Be Dixon, IJeynes v. Dixon, 
[1900] 2 Ch. 661 ; 69 L. J. Ch. 609 ; 83 L. T. 129 ; 
48 W. B. 065 ; 44 Sol. Jo. 616, C. A. 

Annotatio7i8 .'—'Reid. Re Drax, Ravlle v. Drax, [1903] 1 C^h. 

781 ; Re Eyro-WUUams, WllUamB r. WIlliamB, [1923] 2 Ch. 

533. 

What amounts to notice.] — SeCt generally. 
Equity, Vol. XX., pp. 310-333, Nos. 616-766. 

Recital In deed .] — See Salk of X^nd, Vol. 

XL., pp. 162, 163, Nos. 1319-1321. 

ii. Acquisition by Agent. 

1500. General rule — Agent not liable as trustee.] 

— It is well settled that, as a general rule, the solr. 
or agent of a personal representative or trustee is 
accoimtable only to his prineix>al ; that as a general 
rule the cestui que trust cannot call on the agent 
to account as trustee, unless fiaud can be made 
out against him personally, or unless he, knowing 
the fraud of the trustee, lias derived direct pei*son£U 
benefit therefrom, or unless some otlier special 
equity is established against him (Rolt, L.J.). — 
Harries v. Keeh (1867), 37 L. J. Ch. 102 ; 17 
L. T. 418 ; 16 W. R. 91, J.. JJ. 

Annotation : — Apld. lie Blundell, Bhindoll r. Blundell (1888), 

40 Ch. D. 370. 

1501. .] — A mere agent of trustees is 

answerable only to his principail & not to cesiuw 
que trust in ros])ect of trust moneys coming to his 
hands merely in liis character of agent. . . . But 
... a person who receives into his hands trust 
moneys, & who deals with them in a manner incon- 
sistent with the x)erformanee of trusts of which 
he is cognisant, is personally liable for the con- 
sequences which may ensue upon his so dealing 
(Bacon, V.-C.). — Lee v. Sankey (1873), L. B. 15 
Eq. 204 ; 21 W. H. 286 ; sub nom. Lee v. Sankey, 
Cinder v. Sankey, 27 L. T. 809. 

Annotations: — Consd. Wilson v. Bury (1880), 6 0- B. D. 

518. Apld. Ue Barney, Barney v. Barney, [1892J 2 (3h. 

265. Consd. Soar r. AshwoU, 11893] 2 Q. B. 390. Reid. 

Mara v. Browne (1895), 72 L. T. 765 ; Re Kyro-WUliams, 

Williams V. Williams, [1923] 2 Ch. 633. 

1502. .] — Barnes v. Addy, No. 1538, 

post. 

1503. Receipt by solicitor — Proceeds of sale of 
trust property.] — Pltf. gave a written authority to 
deft, his solr. to sell the life interest which pltf.’s 
wife had in certain stock, standing in the name of 
trustees to her former marriage settlement, & out 
of the proceeds to pay to W. C. B. the sum of 
£169. Pltf. also directed deft, to prepare a settle- 
ment of other property beloi^ing to pltf., with 
power to dispose of it in a certain specified manner. 
Deft. & others were to be trustees. Deft, had 
applied £169 in the manner directed by pltf., & 
had also disposed of other sums, Pltf. having 
been non-suited in an action for money had & 
received, brought against deft, for the balance of 
money remaining in his hands : — Held : deft, was 
trustee of the proceeds. — Mileham v. Eicke (1838), 
3 M. & W. 407 ; 1 Horn & H. 102 ; 7 L. J. Ex. 
161. 


PART II. SECT. 7, SUB-SECT. 1.— 
0. (bj Ii. 

J,*. of annuity by solicUor.] 

Ihe purchase of an aimiuty by the 


solr. & agent of the vendor, declared 
to be in trust for the latter, upon 
the grounds of tho relation which 
existed at the time between tho 


S artles. — Lawless v. Mansfield, 
[ansfield V. Lawless (1841), 4 
I. Eq. R. 113 ; 1 Dr. & War. 666.— 
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Trusts and Trustees. 


Sect. 7 . — Constructive trustees : Sub-sect, 1, C. (h) 
u., <So (c) i, & ii.] 

1504. .] — A solr. who wrongfully, but | 

bond fidSi sold settled property : — Held : not to 
have such notice of the settlement as to render 
him, as a constructive trustee, personally liable for 
the proceeds. — Williams v, Williams (1881), 17 
Oh. 1). 437 ; 44 L. T. 573. 

1505. Payment on account of costs.l — 

To a bill against a trustee A his solr., alleging that 
trust moneys had been improperly paid to the 
solr. for costs, a demurrer of the solr. was allowed, 
he being a mere agent, & the matter complained 
of being one merely of account as between the 
trustee & cestui que trust , — Maw v. Peajison {I860), 
28 Beav. 196 ; 64 E. R. 340 ; subsequent proceed- 
ings (1863), 3 New Rep. 99. 

Annotations: — Distd. Hardy r. Caloy (186d), 33 Boav. 365 ; 

Cowper V. Stoneham (1893), 68 L. T. 18. Reid. Itc 

Spencer, Spencer r. Hart (1881), 61 L. J. Ch. 271. 

1506. -.] — In order that a solr. of a 

trustee may bo debarred from accepting payments 
out of the estate in respect of costs properly in- 
curred notice must be brought home to him tlmt 
at the time when he accepted them the trustee 
had been jmilty of a breach of trust such as would 
preclude him from resorting to the trust estate for 
payment of costs. A trustee allowed his solrs. to 
retain costs, out of the trust estate. At the time 
the solrs. had notice that the trustee had com- 
mitted a breach of trust in secretly buying for 
himself part of the trust estate. In an adminis- 
tration action the trustee made default in payment 
into ct. of the balance found to have come to his 
hands : — Held : the solrs. could not be compelled to 
pay in the sums received by them out of tlie estate. 

Solrs. cannot be made liable as constructive 
trustees unless they are brought within the 
doctiine of the ct. with reference to other strangers, 
who are not themselves trustees, but are liable in 
certain cases to be made to account as if they were 
trustees (Stirling, J .). — lie Blundell, Blundell 
V, Blundell (1888), 40 Ch. I). 370 ; 57 L. J. (li. 
730 ; 58 L. T. 933 ; 30 W. R. 779 ; 4 T. L. R. 506. 
Annotation St. Thomas’ Hospital v, HiuhardHori, 

tl910J 1 K. B. 271. 

1507. .] — The administratrix with the 

will annexed of testatrix who was also tenant for 
life under the will, employed a solr. in relation 
to the admimstration of the estate & as was 
alleged paid his bill of costs out of moneys forming 
part of the capital of the estate. More than 
twelve months after (lie jiaymcnt of the bill some 
of the benehcaries as pltfs. took out an originating 
summons against the administratrix as deft. The 
summons was intituled in the matter of the estate 
of testatrix & also in the matter of the solr. & it 
was served on him, but he was not named as deft. 
The summons asked for a reference of the bill to 
taxation A that in taxing the costs the master 
might certify wliat amount was properly charge- 
able against the capital of the trust estate & what 
amount was properly payable by deft, personally 
as tenant for life ; & that, if it should appear that 
the bill was overpaid the solr. might be ordered 
to repay the amount certified to be overpaid to 
deft. It was suggested that the bill contained 
items which were not properly chargeable against 
the capital of the tiust estate & that the solr. 
knew that he was being paid out of the capital of 
the trust estate A had notice of the breach of 
trust at the time when he received payment : — 
Held : even if the solr. had been made deft. t/O 
the summons the relief asked against him could 
not have been obtained . — Re Jackson, Re Cot- 
trell, Boughton-Leigh v. Boughton-Leigh 


(1889), 40 Ch. D. 496 ; 68 L. J. Ch. 387 ; 60 L. T. 
689 ; 37 W. R. 282. 

1608. As trustee for creditors.] — Creditors 

of debtor who had filed a liquidation petition 
resolved to accept a composition, payable in two 
instalments, the second instalment being secured 
by the joint and several promissory note of two 
sureties. No trustee was appointed. Debtor’s 
solr. registered the resolution, A he, by means of 
money supplied to him by debtor paid creditors 
the first instahnent. A sum sufficient to provide 
for the payment of the second instalment was 
placed in the solr.’s hands, partly by debtor, but 
mainly by one of the sureties. Debtor gave the 
surety a bill of sale as security for the amount 
which he advanced. The solr. sent a circular to 
creditors, stating that he should be prepared on a 
specilled day to pay them the second instalment 
at his office. He aAer this paid some of creditors, 
but most of them were left unpaid. One of the 
latter applied to the ct. for an order that the solr. 
should pay him. The solr. claimed a lien on the 
moneys in liis hands lor costs due to him by 
debtor, who had absconded : — Held : the solr. had 
constituted himself a trustee of the money for 
creditors, A the ct. had jurisdiction to order him 
to pay appet. his proportion of the second instal- 
ment, which ho was accordingly ordered to pay, 
with appet.’s costs. — Re Clark, Bx p. Newland 
(1870), 4 Ch. D. 615 ; 35 L. T. 916 ; 25 W. R. 276. 
Annotation : — Distd. Mackenzie v, MackiutoBli (1891) Of 

L. T. 318. 

1509. Default in payment of interest.] — 

An order was made on a trustee to pay into ct. 
intere.st found due ironi liim, A the balance beyond 
his costs to be taxed of capital money certified to 
have come to his hands. The capital money had 
been received by the trustee’s solrs. as part of the 
trust estate. The (jrdor was made on statements 
implying that the trustee, who was totally unable 
to pay, was solvent. The trustee having made 
default in payment of the interest, the ct. made an 
order notwithstanding the former order that the 
solrs. should pay into ct. the capital come to their 
hands with interest. — Staniar v. Evans, Evans v, 
8TANIAR (1886), 34 Ch. D. 470 ; 56 L. J. Ch. 581 ; 
56 L. T. 87 ; 35 W. R. 286 ; 3 T. L. R. 215. 

Annotations: — Expld. Tte Blundell, Blundell v. Blundell 

(1888), 40 Ch. 1), 370. Befd. Probton Banking Co. v. 

Allsup, 11895] 1 Cli. Ill; l£c Humphreys, Ex p. Lloyd- 

Goorge & George, [1898] 1 Q. B. 520 ; /£(' Calgary & 

Medicine Hat Land Co., Pigeon v. The Co., 11908] 2 Ch. 652. 

1610. Repavment of mortgage money.] — 

Soar v. Ashwell, No. 1492, ante. 

Receipt by banker.] — Sec Bankers, Vol. III., 
pp. 181-187, 290, Nos. 343-369, 900, 901. 

Application of rule in Clayton’s Case,] — Bee 
Contract, Vol. XII., pp. 483-491, Nos. 3961-4012. 

(c) Witlwui Notice of Trust, 
i. In General, 

1511. Assignor having notice of trust — Assignee 
without notice.] — Pitts v, Edelph (1631), Toth. 
186 ; 21 E. R. 163. 

1512. Sufficiency of denial of notice — No notice 
at time of purchase.] — In a plea of a purchase it is 
a sufficient denial of notice to say, that at the 
time of the purchase he had no notice, without 
saying, or at any time before. — Jones v, Thomas 
(1733), 3 P. Wms. 243 ; 24 E. R. 1046, L. 0. 

ii. Acquisition of Legal Estate, 

SeCt generally. Equity, Vol. XX., pp. 266-263, 
296-300, Nos. 191-261, 509-647. 

1618. Whether property discharged from trust — 
General rule.] — ^Morb v, Mayhow (1663), 1 Cas. in 
Ch. 34 ; Preem. Oh. 175 ; 22 E. R. 680, L. 0. 
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1614. .] — A.-G. V, Downing (Lady), 

No. 1463, ante. 

1516. When assignor has notice.] — One 

affected with notice conveys to another without 
notice : the assignee, having legal estate, shall not 
be affected with the notice to assignor : & so vice 
versa. — Mertins v. Jolliffe (1766), Amb. 311 ; 
27 E. E. 211. 

1616. .] — The authorities establish 

that a purchaser from a person in possession, pur- 
chasing without notice of any prior charge or 
trust, & obtaining a conveyance of the legal estate 
from a tmstee of a satisfied term, or a migee. 
whose mtge. is satisfied, will be protected in this 
ct. against a prior incumbrancer or cestui que 
trust f provided that the party so conveying the legal 
estate have no notice of the prior trust or incum- 
brance. But it has never yet been decided, that, 
where the party so conveying has notice of an 
express prior trust or incmnbrance, the purchaser 
can protect himself therefrom by means of the 
legal estate. Semhlc : such a decision woidd be 
contrary to the principles of this ct. — C harter v. 
OAJtTER (1867), 3 K. & J. 617 ; 27 L. J. Oh. 74 ; 
30 L. T. O. S. 349 ; 4 Jur. N. S. 63. 

Jnnotationa : — Dbtd. Plloher r. Rawlins (1872), 7 Ch. App. 
259. Consd. Mumford v. Stohwassor (1871), 22 W. R. 
833 ; Taylor v. London & County Banking Co.. London Ac 
County Banking Co. v. Nixon, L1901] 2 Ch. 231. Refd. 
Batesu. Johnson (1859), John. .304 ; Prosaerr. lUco (1859), 
28 Bcuv. 68 ; Wilkinson v. Castlo (1868), 37 L. J. Ch. 467 ; 
Jie Palmer, Clarke v. Palmer (1882), 61 L. J. Ch. 634 ; 
Bailey v. Barnes, [1894] 1 Ch. 25 ; Williams v. Pinckney 
(1897), 67 L. J. Ch. 31. Mentd. Young v. Young (1867), 
L. R. 3 Eq. 801 ; Blackwood x\ London Chartered Bank 
of Australia (1874), L. R. 5 P. C. 92 ; Heath v. Croalock 
(1874), 31 L. T. 050 ; Clarke v. Palmer (1882), 48 L. T. 
857. 

1517. .] — The defence of purchase for 

value without notice may be sustained although 
deft, in order to make out his title to the legal 
estate must rely on an instrument which discloses 
the title of pltf., deft, not having had notice of such 
instrument at the time of his purchase. — ^IhLciiER 
V. Eawltns (1872), 7 Ch. App. 269 ; sub nom. 
Pilcher v. Eawlins, Joyce v. Bawlins, 41 
L. J. Ch. 486 ; 25 L. T. 921 ; 20 W. E. 281, L. C. 
Ac L. JJ. 

Axmotaiions -Reid. Gray v. Fowler (1873), L. R. 8 Kxch. 
249 ; Mumford v. Stohwasser (1874), L. R. 18 Kq. 556 ; 
Gamham v. Skipper (1885), 53 L. T. 910; Bailey v. 
Barnes, [1894] 1 Ch. 25 ; Taylor v. London & County 
Banking Co., London & County Banking Co. v. Nixon, 
11901] 2 Ch. 231 ; Lloyd v. Grace, Sjnith, [1911] 2 K. B. 


1518. Conveyance to mortgagee.] — A. 

covenanted to convey property immediately alter 
his marriage upon certain trusts for the benefit 
of the children of the xnarriage, in the meantime, 
<fe until such conveyance, to stand possessed of 
the property upon the same trusts. No convey- 
ance was ever executed, Ac A. mortgaged the 
property to B., C., & D., successively, suppressing 
all notice of the trusts contained in tlie deed of 
covenant. The legal estate of the mtged. property 
became vested by successive transfers in D. : — 
Held : D. who had obtained the legal estate with- 
out notice of the trust in favour of the children 
of the marriage, was entitled to hold the legal 
estate as against those cestuis que trust, until the 
whole of his debt was satisfied. — ^Bates v. Johnson 
(1859), John. 304 ; 28 L. J. Oh. 509 ; 5 Jur. N. S. 
842 ; 70 E. B. 439 ; sub nom. Bates v. Johnson, 
Hooke v. Johnson, 33 L. T. O. 8. 233 ; 7 W. B. 
612. 

An^tations: — ^Reld. West London Commercial Bank v. 

Relianoo Permanent Bldg. Soo. (1884), 63 L. J. Ch. 860 ; 

1 cS°25‘ 1 Ch. 8 ; Bailey v. Barnes, [1894] 


.] — See Mortgage, 

p. 449, Nos. 1896-1898. 


Vol. XXXV., 


1519. Conveyance of stock.] — The trustee 

of a sum of stock for T., was ordered, in a suit 
instituted by his cestui que trust, to transfer it into 
ct. The trustee had previously sold out the fund 
& appropriated it to his own use, At in order to 
supply its place, he transferred into ct. a fund of 
which ho was possessed as trustee for B. B. after- 
wards filed a bill against the tmstee for the 
purpose of securing this trust fund, & presented a 
petition in both suits, praying that he might be 
allowed to follow the fund in ct., & that it might 
be transferred to the credit of the second suit ; — 
Held : the legal title to the fimd being in the 
Accountant-General in trust for T. in the first 
suit, & T. having no notice of the fraud, he was a 
purchaser of it for valuable consideration, & was 
entitled to retain it against B. — Thorndike v. 
Hun3% Browne v. Butter (1859), 3 De G. & 
J. 563 ; 28 L. J. Ch. 417 ; 32 L. T. O. S. 346 ; 
6 Jur. N. S. 879 ; 7 W. 11. 246 ; 44 E. R. 1386, 
L. JJ. 

Annotations : — Apld. Caflo V. James (1801), 29 Bcav. 612. 

Consd. Taylor a. Blakelock (1886), 32 Ch. D. 660. Refd. 

Thompson v. Tomkins (1862), 2 Drew. & Sm. 8 ; Harpham 

u. Shacklock (1881), 30 W. R. 49 ; Taylor v. London & 

Comity Banking Co., London & County Banking Co. v. 

Nixon, [1901] 2 Ch. 231 ; Cloutte v. Storey, [1911] 1 Ch. 

18. 

1520. Transfer not registered until 

after notice.] — A sole trustee of sliares executed a 
transfer & delivered it with the certificate of the 
shares to a mtgee. who had no notice of the trust. 
The mtgee. did not register liis transfer until after 
notice of the trust : — Held : the transfer could 
not DO impeached. — Dodds v. Hills (1865), 2 
Hern. & M. 424 ; 12 L. T. 139 ; 71 E. R. 528. 
Annotations: — Consd. 3. r. Shro])8hlro Union Co. (1873), 

L. R. 8 Q. B. 420. Distd. Roots v. WUliamson (J888), 38 

Ch. D. 485. Refd. Ortlgosa v. Brown (1878), 47 L. J. Ch. 

168 ; Powoll V. London & Provincial Bank, [1893] 1 Ch. 

GIO. 

1521. Assignment of bond.] — On the occa- 

sion of the sale of a freehold estate it was ap^eed 
that the purchase-money should bo paid in railway 
bonds, & the purchaser deposited with & assigned 
to A., who alleged himself to be the solr. of the 
vendor, one of such bonds in part payment of the 
purchase-money. The contract turned out to be 
a fraud on the purchaser At went off, & on the 
purchaser applying to A. for the return of the 
deposited bond, he was informed that A. had 
placed it in the hands of B., to secure a debt due 
from himself to B. B. had no notice of the terms 
upon which A. held the bond. In a suit by the 
purchaser against B. to restrain him from dealing 
with tlie bond : — Held : the deposit & assignment 
of the bond by the purchaser to A. for the purpose 
above-mentioned did not make A. in the events 
which happened, a constructive trustee for pltf., & 
as B. was a bond fide purchaser of the bond for 
value without notice, he could not be restrained 
from dealing with it. — A rhwin v. Burton (1802), 
32 L. J. Ch. 196 ; 7 L. T. 689 ; 9 Jur. N. 8. 319 ; 
11 W. R. 103. 

1522. Assignment taken without Inquiry.] — 

Robson v. Flight, No. 1464, ante. 

1523. Property obtained by fraud.] — Two 

trustees, one of whom was a solr., advanced money 
on mtge. The mtgor., with tlie concurrence of 
the solr. trustee, sold part of the mtged. property 
without disclosing the mtge. Regular convey- 
ances in fee to the purchasers were executed by the 
mtgor., containing a recital that he was seised or 
otherwise well & sufficiently entitled in fee simple. 
The solr. trustee received the purchase-money, & 
retained it. Eleven years afterwards both trustees 
executed a reconveyance of the property so sold, 
the other trustee believing, on the representation 
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Sect, 1, — Constructive trustees: Sub-sect, 1, C. (c) 
ii. <£? iii.f D, (a).] 

of the solr. trustee, that the property was then 
about to be sold by the mtgor. Soon afterwards 
the solr. trustee absconded, & the other trustee 
then filed a bill against the mtgor. & the pur- 
chasers, praying for foreclosure against them : — 
Held : though the purchasers were purchasera for 
valuable consideration without notice, they could 
not avail themselves of any legal estate acquired 
by means of the reconveyance, which having been 
obtained by fraud, must bo cancelled. — H eath v, 
Orealock (1874), 10 Ch. App. 22 ; 44 L. J. Ch. 
167 ; 31 L. T. 650 ; 23 W. K. 96, L. C. & L. JJ. 
Annotations .'—Conad, The Horlook (1877), 2 P. D. 243 ; 
Manners v. Mow (1885), 29 Oh. D. 726. Refd. Waldy v. 
Gray (1875), L. R. 20 Eq. 238 ; Ortlgosa v. Brown (1878), 
47 L. J. Ch. 168 ; Re Mo^n, Pllljfrem v. PUlgrem a881), 
18 Ch. D. 93 ; Pugh u. Heath (1883), 30 W. U. 553 ; Rc 
Horton, Horton v. Porks, Horton v. Clark (1884), 51 L. T 
420 ; Low v. Boiivorie, [1891] 3 Ch. 82 ; Re Ingham, 
Jones V. Ingham, [1893] 1 Ch. 352 ; Taylor v. London & 
County Banking Co., London & County Banking Co. v. 
Nixon, [1901] 2 Ch. 231. Mentd. General ITnance Mort- 

K Sc Dlscmmt Co. v. Liberator Permanent Benellt 
Soc. (1878), 10 Ch. D. 16 ; Onward Bldg. Soc. r. 
Smithson, [1893] 1 Ch. 1 ; Brigg v. Thornton. [1904] 
1 Oh. 386 ; Poulton v. Moore (1913), 83 L. J. K. B. 875. 

1524 . Conveyance to trustee.] — C., trustee 

with pltf. of a will, also tru.slee with deft, of a 
settlement, having misai^propriatod a portion of 
the settlement fund, applied an equal portion of 
the will fund in the purchase of stock, which ho 
transferred into the names of himself deft. 
Pltf. <fc deft, were both innocent of C.’s fraud, & 
deft. & the cesiuis quo trust under the settlement 
had no notice that the stock was purchased with 
port of the will fund. C. died insolvent. In an 
action by pltf. to compel deft, to transfer the stock 
to him : — Held : deft, having by accepting the 
transfer of the stock given up his right to sue C. 
for his debt to the trust, was entitled to be treated 
as a purchaser for value without notice, & conse- 
quently to retain the stock as part of the settlement 
fund. 

If deft, held it simply as a transferee without any 
consideration, of course he would stand in no better 
position than the transferor ; that is to say, as the 
fund in the hands of C. would have been subject 
to the trusts of the will, any one who took it from 
him simply as a volunteer could not say that he 
had any bettor title, & would still bo bound by 
the trusts of the will (Cotton, L.J.). — Taylor v, 
Blakelock (1886), .32 Ch. D. 660 ; 66 L. ,7. Ch. 
390 ; 66 L. T. 8, C. A. 

Annotations : — Reid. Taylor v. London & County Banking 
Co., London & County Banking Co. v. Nixon, [1901] 2 Ch. 
231 ; Cloutto V. Storey (1910), 79 L. J. Ch. 640. 

1625 1 ,] — In 1882 T., a solr., advanced 

money of his own upon the security of leaseholds 
mortgaged to him by sub-demise. In 1889, being 
then one of the two trustees of the B, settlement, 
he received a sum of money belonging to the 
settlement, &, without the knowledge of his co- 
trustee, fraudulently applied it to his own use. 
By entries in his books, under the heading of the 
trust, he purported to appropriate his own mtgo. 
debt to answer the sum of which he had defrauded 
the trust estate, but he never communicated the 
purported appropriation either to his co-trustee 
or to his cesiuis que trust, all of whom were sui 
juris. 

In 1896 the appropriation became known to one 
of the cesiuis que trust, who was a solr. & acted 
as such for the others, but although they had all 
become absolutely entitled in possession to the 
trust funds they never called upon the trustees to 
transfer them & no inquiry was made respecting 
the mtge. 


In 1889 T. was also a trustee of the T. settlement. 
In 1896, T. having then become sole trustee of that 
settlement, N. was appointed co-trustee, at 
N.’s request, on T.’s representation that the trust 
funds included the above-mentioned mtge. debt & 
securities, the representation being supported by 
his production to N. of the deeds, T. executed a 
legal transfer thereof into the joint names of him- 
self N., N. being then totally ignorant of the 
existence of the B. settlement & of T.’s secret 
appropriation thereto. The deed of transfer had 
been prepared by T. as solr. to the T. trust, & the 
mtge. & other title-deeds remained in his custody 
as such solr. 

In 1897 T., without N.’s knowledge, deposited 
the deeds with his bankers as security for a debt 
due from him to them, at the same time executing 
to them a deed poll by which he charged the debt 
upon all his estate & interest in tlie property 
comprised in the deeds, & undertook to execute, 
on request, a legal mtge. ; & he thereby declared 
that during the continuance of the security he 
would hold all his interest thereby charged in 
trust for the bank as mtgees. ; & he appointed 
three officers of the bank his attorneys for him 
& on his behalf, as his act & deed, to execute 
any such legal mtge. as aforesaid. At that time 
the bank had no notice of either of the two settle- 
ments. 

In Mar. 1898, 3\ absconded, & in Apr. 1898, 
notice was given to the bank of the T. settlement, 
but they had no notice of the B. settlement. 
Notwithstanding the notice, the bank purported 
to execute to themselves by their three oliicers 
as T.’s attorneys under the deed poll a legal mtge. 
of the leaseholds comprised in the deposited deeds. 

In actions to ascertain the priorities of the B. 
settlement, the T. settlement, & the bank to the 
benefit of the mtge. debt & securities : — Held : 
(1) there was a good appropriation in 1889 in 
favour of the B. settlement, though not communi- 
cated by T, either to his co- trustee or to his 
cesiuis que trust; (2) assuming there was a good 
appropriation in favour of the B. settlement, N., 
as trustee of the T. settlement, <& having no notice 
of the appropriation, could not be deprived of the 
advantage acquired by him as against the B. 
settlement by the possession of the legal estate 
in one moiety of the mtge. debt & securities & of 
the better right to the legal estate in the other 
moiety wliich had become vested in the bank 
through T.’s mtge. to them operating as a sever- 
ance of the joint tenancy between himself & N. ; 
& N. must be treated as an innocent purchaser for 
value witliout notice, on the ground that by 
accepting the transfer of the mtge. debt & securi- 
ties he gave up his right to sue T. for the debt 
due to the T. settlement. — Tayi.or v, IjONDON & 
County Banking Co., London & County Bank- 
ing Co. V, Nixon, [1901] 2 Ch. 231 ; 70 L. J. Ch. 
477 ; 84 L. T. 397 ; 49 W. R. 451 ; 17 T. L. B. 
413 ; 46 Sol. Jo. 394, 0. A. 

Annotations : — As to (1) RoM. Re Cozens, Green v. Brisley, 

[1913] 2 Oh. 478. As to (2) Refd. Re Pidoook, Penny v. 

Pidcock (1907), 51 Sol. Jo. 514 ; Walker v. Linom, [1907] 

2 Ch. 104 ; Radcllffo v. Abbey Road & St. Johns Wood 

Permanent Bldg. Soc., [1919] B. & 0. R. 84. 

1626 . Property acquired as volunteer,] — 

Tayt.or V, Blakelock, No. 1524, ante, 

1627. Sale of mortgaged property.] — Two 

trustees, one of whom was an unmarried woman, 
sold freehold hereditaments & next day took a 
mtge. of the some property to themselves. The 
mtge. contained a recital that the mtge. money 
belonged to“ the two trustees on a joint account. 
Subsequently the woman trustee married, & later 
on, together with her co-trustee, transferred the 
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intge. by a deed in which her husband did not 
join & which was not acknowledged by her. 

On a subseq^uent sale of the property a purchaser 
made a requisition that this woman’s husband 
should join in the conveyance, & that the deed 
should be separately acknowledged by her : — 
ffeld : it not appearing on the title that the trans- 
ferors of the mtge. were trustees, the purchaser 
took from them as beneficial owners . — Re West & 
Hardy’s Contract, [1904] 1 Ch. 146 ; 73 L. J. Ch. 
01 ; 89 L. T. 679 ; 62 W. R. 188 ; 48 Sol. Jo. 100. 

1528. Purchase from beneficiary trustee.] — 

If the trustees under a will convey the property 
to the beneficiary, who is also a trustee, on terms 
which imply that the trust is at an end, a bond fide 
purchaser getting the legal estate from the bene- 
ficiary is unaffected by prior equities of which ho 
had no notice. — Pearce v. Bulteel, [1916] 2 Gh. 
544 ; 86 L. J. Ch. 677 ; 116 L. T. 291 ; 32 T. L. R. 
723 ; [1916] H. B. R. 147. 


iii. Acquisition of Equitable Estate. 

See, generally. Equity, Vol. XX., pp. 305 -310, 
Nos. 686-614. 

1529. General rule — Person taking equitable In- 
terest takes subject to trust.] — trustee of funds, 
invested on a mtge. in his name, deposited the 
deeds, without notice of the trust to secure advance 
to himself : — Held : cestuis que trust were entitled 
to priority over the equitable mtgee. & to delivery 
up of the deeds. — Newton v. Newton (1868), 
L. R. 6 Eq. 136 ; 37 L. J. Ch. 705 ; 19 L T. 588 ; 
17 W. R. 239, n. ; revsd. on other grounds, 4 Ch. 
App. 143 ; 38 L. J. Ch. 145 ; 17 W. R. 238, 
L. C. & L. J 

Annotations : — Consd. Hoath v. Crealook (1873), L, II. 18 Eq. 

216. Refd. Perrin v. Burboy, [1869] W. 11. 160 ; Taylor 

V. Rusaell, [1891] 1 Ch. 8. 

1530. Effect of subsequent acquisition of legal 
estate — After notice of trust.] — A. in whom a lease 
was vested, deposited it with his bankers by way 
of equitable mtge. The bankers afterwards 
received notice, as the fact was, that A. was a 
mere trustee for the leasehold but tliey subse- 
quently obtained from him a formal mtge. of the 
legal estate ; — Held : the cestuis que trust had 
priority over the bankers. — ^B aillie v. ]M‘Kewan 
( 1866), 35 Beav. 177 ; 55 E. R. 862. 

Annotation ;-~Diaid. li. v. Sliropshiro Union Co. (1873), 

L. R. 8 Q. B. 420. 

1531. .] — Wliere a purchaser for value 

without notice of an equitable title acquires an 
inchoate title, but after notice, completes it by 
getting in the legal estate, he will not, as an ordinary 
rule, be deprived, in favour of a person having only 
an equitable title of the advantage he has thereby 
obtained (Stirling, J.). — Roots v. Williamson 
( 1888), 38 Ch. D. 485 ; 67 L. J. Ch. 995 ; 58 B. T. 
802 ; 36 W. R. 768. 

Ar^tationa : — Refd. Moore r. North Western Bank, [1891] 

2 Ch. 699 ; Ireland v. Hart, [1902] 1 Ch. 522. 

1682. ,] — The doctrine that where equities 

are equal the legal title prevails is not confined to 
tacking mtges., but applies in favour of all equitable 
owners or incumbrancers for value without notice 
of prior equitable interests, who get in the legal 
estate from persons who commit no breach of 
trust in parting with it to them. — B ailey v. 
Barnes, [1894] 1 Ch. 26 ; 63 L. J. Ch. 73 ; 69 
L. T. 642 ; 42 W. R. 66 ; 38 Sol. Jo. 9 ; 7 R. 9, 
C. A. 


Annotations : — Retd. Jle Scott & Alvarez’s Contract, Scott 
^ Alvarez, [ 1895 ] 1 Ch. 696 ; Taylor v. London & County 
bondon & County Banking Co. v. Nixon, 
riDOl] 2 Ch. 231. ttfentd. Re White & Smith’s C( 


! Contract, 


[1890] 1 Ch. 637 : Life Interest & Reversionary Securities 
Corpn. V. Hand in Hand & Life Insco. Soc., [1898] 2 Ch. 
280 ; Freeman v. Lalng, [1899] 2 Ch. 355 ; Re Alms Com 
Charity, Charity Oomrs. v. Bode (1801), 71 L. J. Ch. 76 ; Be 
Handman & Wilcox’s Contract, [19021 1 Ch. 599 ; Hunt 
V. Luck, [1902] 1 Ch. 428 ; Re Childe & Hodgson’s cfontraot 
(1906), 64 W. R. 234. 


D. By Intermeddling with Trust, 

(a) In General. 

1533. General rule.] — In a case in wliich the will 
gave no specific directions as to the payment of 
debts, the exor., who was also the ultimate 
residual’ V legatee, having taken on himself, after 
the ti*ustees named in the will had renounced, to 
administer the estate, did not ascertain & secure 
the residue at the end of the year, but worked part 
of the property, a coal mine, to a profit for several 
years, when it ceased to be of any value. On a 
bill, at the suit of the person having the charge on 
the residue, praying that the will might be 
established & accounts taken : — Held : the exor. 
was not, after assuming to act as a trustee, entitled 
to postpone the sale of the property to the prejudice 
of the person having the charge on the residue ; 
having postponed it, he was chargeable with the 
value of the mine at the end of a year from 
testator’s death, with interest thereon, & that 
value must bo calculated as constituted of the 
aggregate of the annual profits derived from the 
mine in all the subsequent years, till it became 
unproductive, such annual profits to bo treated as 
deferred payments. — Wightwick v. Lord (1857), 
6 H. L. Cas. 217 ; 26 L. J. Ch. 825 ; 29 L. T. O. S. 
303 ; 3 Jur. N. S. 699 ; 5 W. R. 713 ; 10 E. R. 
1278, H. L. ; ajfg. S. C. sub nom. Lord v. Wight- 
wick (1854), 4 Dc G. M. & G. 803, L. JJ. 

1534. .] — If one, not being a trustee &> not 

having authority from a trustee, takes upon 
himself to intermeddle with trust matters or to 
do acts characteristic of the office of trustee, he 
may thereby make liimself what is called in law 
a trustee of his own wrong, i.e, a trustee de son 
tort, or, as it is also t ermed, a constructive trustee 
(A. L. Smith, L.J.). — Mara v. Browne, [1806] 
i Ch. 199 ; 65 L. J. (Jh. 225 ; 73 L. T. 638 ; 44 
W. R. 330 ; 12 T. L. R. Ill ; 40 Sol. Jo. 131, C. A. 
Annotations Refd. I’laakitt r. Eddis (1898), 79 L. T.,136 ; 

Rc Taylor, Atkiiiaon v. Lord (1900), 81 L. T. 812. Mentd. 

Re Stauley’8 Settlmt., Haddocks v. Andrews, [1916] 2 Ch. 

60. 

1535. Sale of trust property.]— R ackham v. 
SiDDALL, No. 1676, post. 

1536. Surviving partner dealing with property of 
deceased partner.] — T ravis v. Milne, Milne v. 
Milne, No. 1448, ante. 

1537. Permitting breach of trust— Proposed 

trustee in possession of trust funds.] — Whore a 
retiring trustee, in the expectation that a new 
ti’ustee would bo duly appointed, but such appoint- 
ment was never made, executed a transfer of the 
trust funds into the name of the new trustee, who 
allowed a breach of trust to be committed : — Held : 
(1) the retiring trustee was liable for the breach of 
trust ; (2) the proposed trustee was liable as 

trustee de son tort in respect of trust funds which 
actually came into his hands. — ^P earce v. Pearce 
( 1856), 22 Beav. 248 ; 25 L. J. Ch. 893 ; 28 L. T. 
O. S. 34 ; 2 Jur. N. S. 843 ; 62 E. R. 1103. 

1538. Participating In fraudulent conduct of 
trustee.] — (1) Those who create a trust clothe the 
trustee with a legal power & control over the trust 
property, imposing upon him a corresponding 
responsibility, which responsibility may be ex- 
tended in equity to others who are not properly 
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1688 i. General rule .] — Jcoalkisuore v. Lxkshmandas Raghunath-Das (1899), I, L. R. 23 Bom. 659. — IND. 
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Sect. 7 . — Constructive trustees: Suh-sect. 1, D. (a) 

(b) ; sub-sect. 2. Sect. 8: Sub-sect. l,^.cfci^.3 

trustees if they are found either making them- 
selves trustees de son tort^ or actively participating 
in any fraudulent conduct of the trustee to the 
injury of the cesiuis que trust. 

(2) But strangers are not to be made con- 
structive trustees merely because they act as the 
agents of trustees in transactions within their 
legal powers, oven transactions of which a ct. of 
equity may disapprove, unless those agents 
receive & become chargeable with some part of 
the trust property, or unless they assist with 
knowledge in what they know to be a dishonest 
fraudulent design on the part of the trustees. — 
Babnes V. Addy (1874), 9 Ch. App. 244 ; 43 
L. J. Ch. 513 ; 30 L. T. 4 ; 22 W. R. 505, L. C. 
& L. JJ. 

Annotations : — As to (1) Consd. lie Barney, Barney v. Barney, 
[18921 2 Ch. 265. As to (2) Consd. Wilaou v. Bury (1880), 
5 Q. B. D. 618. Apld. Re Bhuuloll, Blundell v. Blundell 
(1880), 40 Ch. D. 370 ; Re Spencer, Spencer v. Hart (1881), 
61L. J. Ch. 271 ; Stanlarr. Evans, Evans v. Staniar (1886), 
34 Ch. D. 470 ; Soarr. Ashwell, [1893] 2 Q. B. 390. Consd. 
Mara v. Browne, [1896] 1 Ch. 199. Refd. Klnpr v. Anderson 
(1874), 23 W. R. 196 ; Stokes v. rranoo, [1898] 1 Ch. 212. 
Generally. Reid. Klngdon v. Castlcman (1877), 25 W. R. 
345. Inentd. Tabor v. Cunningham (1875), 24 W. R. 153 ; 
Burstall v. Beyfus (1884), 26 Ch. D. 35 ; Amos v. Herne 
Bay Pavilion Promenade & Plor Co. (1886), 54 L. T. 264 ; 
Midgley v. MIdgley, [1893] 3 Ch. 282. 

1639. .] — Soar v. Ashwell, No. 1492, ante. 

{b) Aye^it of Trustee. 

1540. Whether constructive trustee.] — A mere 
agent of the trustee may not be accountable to the 
cestui que trust ; but otherwise with respect to a 
substituted trustee who accounts to nobody. — 
MYT.ER V. Fitzpatrick (1822), 6 Madd. 300 ; 66 
E. R. 1128. 

Annotations: — Bistd. Morgan v. Stephens (1861), 3 Glff. 
226, Apld. Re Barney, Barney r. Barney, [1892] 2 Ch. 
265. Refd. Wilson v. Bury (1880), 5 g. B. D, 518. 

1641, .] — It is to be noticed that there is no 

trust or confidence of the land in the agent. . . . 
It is not a case of “ trust or confidence ” of land. 
. . . The man was simply what is called a con- 
duit pipe & nothing more, a mere agent, who 
never had any interest in the lands, & consequently 
could not have any “ trust or confidence ” of them 
(Jessel, M.R.). — Cave v. Mackenzie (1877), 40 
L. J. Ch. 604 ; 37 L. T. 218. 

Annotations : — Refd. James r. Smith, [1891] 1 Ch. 384. 
Mentd. Chattock v. Muller (1878), 8 Ch. D. 177. 

1542. Exercising control over trust pro- 

perty.] — lie Seaber, Jix jn Gowers, No. 1484, 
ante. 

1643. .] — In general cesiuis que trust 

may i)roceed against an agent of their trustee 
where he has not confined himself to the duties 
of an agent, but by accepting a delegation of the 
trust, or by fraudulently mixing himself up with a 
breach of trust has himself become a trustee by 
construction of law i.e., a trustee de son tort. 
But it is essential to the character of a trustee that 
he should have trust property either actually 
vested in him, or so far under his control that he 
is in a position to require that it should be vested 
in him. A man ought not to be held responsible 
as a trustee for money under his control unless he 
can, if he will, put the money into his own pocket, 
or pay it away as he pleases to some one else . — Re 


Barney, Barney v. Barney, [1892] 2 Ch. 265 ; 
61 L. J. Ch. 685 ; 07 L. T. 23 ; 40 W. R. 637. 
Annotation : — Refd. Cowper v. Stonebam (1893), 3 R. 242. 

1644. When party to breach of trust.] — 

T. was originally nothing more than an agent of 
the exor. in administering the estate. At the same 
time it may be observed that, if the conduct of 
O. amounted to a breach of trust, & T., being aware 
of that breach of trust, became a par4/y to it, the 
ct. would probably have dealt with him as with an 
actual trustee, to the extent of his participation ; 
on the other hand, if there were no actual or 
concerted broach of trust, T. would, at the most, 
be regarded as only a constructive trustee (Wioram, 
V.-C.). — PoRTLocK V. Gardner (1842), 1 Hare, 
694 ; 11 L. J. Ch. 313 ; 0 Jur. 795 ; 66 B. R. 1168. 

1645. .] — An agent assisting in a 

breach of trust is personally responsible. — ^A.-G. 
V. Leicester Corpn. (1844), 7 Beav. 176 ; 49 
E. R. 1031. 

1646. .] — ^Testator, having by will 

bequeathed his furniture & farming-stock to his 
wife absolutely, gave the residue of his personal 
estate ui)on trust to invest & apply the interest 
& proceeds of one moiety to the maintenance & 
education of pltf., his son T., until twenty-one, & 
then in trust for him absolutely. Testator’s widow 
became his sole acting trustee & oxtrix. 

Deft., who was admitted as a solr. two years 
after testator’s death in 1833, was employed by 
the extrix. as her solr. He received moneys from 
her & invested them at interest at her request, 
& in her name. He also called in other moneys 
owing to testator’s estate & invested them. He 
received the proceeds of the investments & paid 
the debts & legacies ; & the surplus remained 
invested on the same securities at the request 
of the extrix. Deft, made in respect of the moneys 
placed by the extrix. in his hands certain alleged 
payments, both of principal & interest, & continued 
to do during her life. She died in 1844. Subse- 
quently in 1846, when £800 became payable on 
the securities, deft, alleged that, upon an account 
being taken between him & the estate of the 
extrix., there was no balance in her favour, or a 
small balance in his favour. He thereupon 
renewed the securities in his own name. Deft, 
admitted knowledge of the trusts, but submitted 
that, during the lifetime of extrix., he acted under 
her instructions as solr., & was not called upon 
to take cognisance or notice of any breach of trust 
committed by her in respect of pltf., or any other 
cestui que trust : — Held : the acts of deft, were more 
than the acts of a mere agent ; he had assumed the 
character of trustee, & a breach of trust having 
been aj^parently committed, he must be held 
accountable on that footing. — ^Morgan v. Stephens 
(1801 ), 3 Giff. 226 ; 4 L. T. 614 ; 7 Jur. N. S. 701 ; 
60 E. R. 302. 

Annotations : — Consd. Re Barney, Barney v. Bamoy, [1892] 

2 Ch. 265. Refd. Mara v. Browne, [1895] 2 Ch. 69. 

1647. .] — Barnes v. Addy, No. 1638, 

ante. 

1548. .] — Be Barney, Barney v. 

Barney, No. 1543, ante. 

1549. Solicitors acting under Instruc- 

tions of trustees.] — In a mtge. transaction in which 
the same firm of solrs. acted for both parties, but 
in which the mtgecs., who were trustees, acted on 


PART II. SECT. 7, SUB-SECT. 1.— 
D. (b). 

1 640 i . W hether constructive trustee. ] — 
A trustee, without any authority from 
the cestui que trust, arrantfod with his 
^ent that the latter should pay him 
£100 annually out of the prooeede of 


the trust property & retain the residue, 
aniountiug to £130, annually, for him- 
self. No fraud was proved against 
the agent, & he denied any knowledge 
of the existence of the trust, but no 
explanation was ^ven of the tians- 
action. In a suit by one of the cesfitf 
one trust after the trustee's death, for 


an aocoimt : — Held : notwithstanding 
the general rule that a trustee’s agent 
is aoooimtablo to the trustee only, an 
inquiry be had of the circumstances 
attending the agent’s appointment & 
his knowledge of the trusts affecting 
the property, — A bohxr v. Lavbndku 
(1876), 9 I. R. Eq. 220.— IR. 



Part II. — Trustees. 


717 


their own responBibility, with full knowledge of 
the value of the security, a member of the firm 
received the money intended to be advanced, 
which he paid into the firm’s banking account. 
Two days later he presented a cheque of his firm 
to the same amount at a bank at which the title 
deeds were deposited as security for the mtgor.’s 
overdraft, & received the deeds. The security 
having proved insufficient, it was sought to make 
the solr., who was then the sole surviving member 
of his firm, responsible, on the ground that he had 
advised the mtge., & the money had passed through 
his firm’s bank : — Held : the trustees having 
acted on their responsibility, the solrs. were not 
responsible ; & the fact of the solr. being employed 
as agent, & the money having been paid through 
his firm, did not make him liable to make up the 
deficiency. — Brinsden v. Williams, [1894] 3 Ch. 
185 ; 63‘L. J. Ch. 713 ; 71 L. T. 177 ; 42 W. R. 
700 ; 10 T. L. R. 571 ; 38 Sol. Jo. 603 ; 8 R. 674. 

1550. .] — Plaskitt V. Eddis 

(1898), 79 L. T. 130 ; 42 Sol. Jo. 702. 

1551. Acting outside duties as agent.] — 

Morgan v. Stephens, No. 1546, ante. 

1552. .] — Be Barney, Barney v. 

BAiiNEY, No. 1543, ante. 

1553. Intermeddling with performance of 

trust.] — IJioughthe solr. or agent of a trustee is not 
generally a proper jjarty to suit to recover the trust 
funds, yet the case is diflerent where he has received 
the trust moneys, & has intermeddled with the 
performance of the trust. — Hardy v. Caley 
(1864), 33 Bcav. 365 ; 55 E. R. 408. 

1554. Acts inconsistent with performance of 

trust.]— Lee v. Sankey, No. 1501, ante. 


Sub-sect. 2. — Rights and Liabilities. 
Rights of trustees.] — See Part ITT., Sect. 3, post. 
Liabilities of trustees.] —6Vc Part IV., po'it. 


Sect. 8.— TENURE AND TRANSMISSION OF 
TRUST PROPERTY. 

Sub-sect. 1. — Estate of Trustees. 

A. In General. 

1555. Whether entitled to claim beneficial In- 
terest-Resulting trust created.] — A trustee can- 
not claim to hold for his own benefit, where the 
instrument which creates his estate expressly 
says that he is to hold as a trustee merely, if there 
be any person to whom by operation of law the 
beneficial interest results. — Rittson v. Stordy 
(1855), 3 Sm. & O. 230 ; 3 Eq. Rep. 1039 ; 25 
L. T. O. S. 315 ; 1 Jur. N. S. 771 ; 3 W. R. 627 ; 
65 E. R. 637 ; on appeal (1856), 2 Jur. N. S. 410, 
0. A. 

Annotations : — Mentd. Barrow v. Wadkin (1857), 24 Boav. 1 ; 
Sharp V. St. Sauveur (1871), 7 Ch. App. 343. 

1556. ,] — Clarkep. Hilton, No. 1663, 

post. 

1557. Limitation to trustee.]— Coventry 

(Earl) v. Coventry (1742), 2 Atk. 366 ; 26 E. R. 
62J,L. C. 

Armotatlons : — ^Refd. Sleech v. Thorlngton (1754), 2 Ves. 
Sen. 660 ; Drlnkwater v. Falconer (1755), 2 Vea. Sen. 623 ; 
Whittaker v. Whittaker (1792), 4 Bro. C. C. 31 ; Broome 
V. Monck (1805), 10 Ves. 597. 


Failure of trust — Alien cestui que trust.] — 

Aliens, Vol. II., p. 137, No. 120. 

.] — See, also, Executors, Vol. XXIII., 

pp. 468-473, Nos. 6377-5424. 

B. Gift Svhject to Specified Objects. 

1558. Whether beneficial Interest In surplus.] — 

(1) A pft to A. to enable him to do something 
which is to depend on his own choice is a beneficial 
gift (Page Wood, V.-C.). 

(2) Wliero the performance of a trust is the 
genera] purpose of the gift, the trustee can- 
not take the smplus beneficially (Page Wood, 
V.-C.). 

(3) Wliere nothing more than a charge is created 
by the will, the donee does take the surplus for 
his own benefit (Page Wood, V.-C.). — Barrs 
V. Fewkes (1864), 2 llem. & M. 60 ; 3 New Rep. 
704 ; 33 L. J. Ch. 484 ; 10 L. T. 2.32 ; 10 Jur. N. S. 
466 ; 12 W. R. 666 ; 71 E. R. 382. 

A nnotntion : — Oenerallu, Mentd. Kettlcw ell v. Barstow (1869), 

17 W. R. 276. 

1559. After performance of specified objects 

— Payment of debts & legacies.] — A spinwall v. 
Case (1686), 1 Vern. 433 ; 23 E. R. 568, L. C. 

1560. .] — Devise of lands to his 

cousin A. &; his heirs in ti*ust, to be sold for pay- 
ment of his debts & legacies, A makes A. exor. ; 
the surplus after debts & legacies no resulting trust 
for the heir, as it would have been on a like case, 
on a conveyance executed. — C onin(»!IAM v. Mpil- 
LISH (1691), Pree. Ch. 31 ; 24 E. R. 16 ; sub nom. 
CoNNiNGHAM V. Mellish, 1 Eq. Cas. Abr. 273, 
pi. 8. 

Annotation <i : — Refd. Dawson v. Clark (1809), 15 Vos. 409 ; 

Kinjr r. Douison (J8J.{)» 1 Vos. 8c B. 260 ; Hill v. London 

(Bp.) (1838), 1 Atk. 618 ; Clarke v. Hilton (1866), L. R. 

2 Eq. 810. 

1561. .] — ^A. devised the residue 

of his real & personal estate to his exor., in trust 
to sell same, or so much thereof as should be need- 
ful, for the payment of his debts & legacies : — 
Held : this was intended as a beneficial devise to 
the exor. — U ocksey v. Docksey (1710), 3 Bro. 
Pari. Cas. 39 ; 1 E. R. 1 163. 

Annotations: — Mentd. Ampblctt r. I’aiko (1831), 9 L. J. 

O. S. Ch. 161 ; Burrs r. Fowkes (1865), 6 Now Rop. 

355. 

1562. .] — It is not universally 

true that the expression of a purpose, for which 
even a devise of land is made limits the devise to 
the purpose expressed : where for instance there 
is a dev&e of land for payment of debts, it does not 
necessarily follow that tliero is a trust for the heir 
after the debts paid. — W alton v. Walton (1807), 
14 Ves. 318 ; 33 E. R. 543. 

Annotations : — Consd. Stewart v. Stewart (1880), 15 Ch. D. 

539 ; lie Ford, Ford v. Ford, [1902] 1 Ch. 218. Reid. 

Wilkinson v. Atkinson &Alcock (1823), Turn. 8c R. 255 ; 

FltzRorald v. Field (1826), 1 Russ. 416; Wood v. Cox 

(1837), 2 My. & Cr. 684 ; RIokford v. Brown, Brown v. 

Brown (1856), 4 W. R. 473 ; Rc Roby, Howlett v. Newing- 
ton. [1908] 1 Ch. 71. 

1563 . .] — Gift by testator of 

“ all my personal estate to my grandson, his 
exors., administrators, & assigns, subject to the 
payment of debts, legacies, «fc personal expenses, 
& to the trusts hereinafter contained, upon trust 
to convert & to stand possessed of the trust 
moneys, “ upon trusts which did not exhaust 
the fimds . ’ ’ Testator then appointed his grandson , 


PART II. SECT. 8, SUB-SECT. 1.— A. 1667 ill. .1 — Lundy v. 

1667 i. Whether entitled to claim bene- Martin (1874), 21 Gr. 452.— CAN. 

fieial interest— Limitation to trustee.] — 1667 Iv. .1 — Sherwin v. 

Cooper v. Allchin (1913), 13 S. R. Kenny (1864), 16 I. Ch. R. 138.— IR. 

Effect of appointment of new 
trustee.]—^ legal chose In action 

165711. .]— Goldie r. T AY- which Is part of the trust property, 

lor (1856), 13 U, C. R, 603. — CAN. vests as by operation of law in a new 


trustee either solely or jointly with 
the continuing trustee as the case may 
require. — Loxton v. Moir (1914), 18 
C. L. R. 360 ; 15 S. R. N. 8. W. 1 ; 
31 N. S. W. W. N. 108.— AUS. 

f. .] — Where an appointment 

of new trustees is duly made under 
R. S. O., 1887, c. 110, the legal estate, 
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Sect, 8. — Tenure and transmission of trust property : 

Sub-sect. I, B, ^ C, (a) & (b).] 
with three others, exors. : — Held : the grandson 
took the residue beneficially. 

Where property is given to a man subject to 
certain defined trusts there remains no right in 
anv one but the donee when those trusts are 
exhausted. Where, however, an estate is given to 
a man in the character of a trustee, without any- 
thing to indicate that a beneficial interest is 
intended, then there is a resulting trust (Stuart, 
V.-O.). — CiiARKB V, Hn.TON (1860), L. B. 2 Eq. 
810 ; 15 L. T. 64 ; 12 Jur. N. S. 721 ; 14 W. B. 
827. 

Annotation: — Apld. lie Balllie, Fitzgerald v. Noad (188G), 

2 T. L. R. 660. 

1664. .] — Testator by will, dated 

1864, directed his debts, etc., to be paid by his 
“ exors. in trust,” D. & J. He then gave several 
legacies, & amongst them a sum of money to his 
“ trustees ” to bo placed out at interest, & the 
interest to be applied for the benefit of the poor 
of a certain parish. He also gave his “ trustees ” 
another sum to be expended on a window in a 
church ; & directed them out of his residuary 
estate to palisade & keep in repair the graves of 
his family. He then gave certam real & leasehold 
hereditaments to his “ friends, D. & J.,” upon 
certam durable trusts. The will then contained 
the usual trustees’ receipt clause. After giving 
some other legacies, testator gave the residue of 
his real & personal estate, money, seemities for 
money, etc., unto his “ two friends, D. & J.,” 
share & share alike, as tenants in common, to hold 
to their heirs & assigns lor ever. He then gave his 
trust & mtge. estates to D. & J., subject to the 
trusts &; equities, <fe so far as he was interested as 
mtgee. to bo disposed of for the purposes of that 
liis will. The will then contained a power of 
appointment of new trustees, which provided 
for the vesting of “ all & singular the trust estate, 
moneys, & securities ” in the new trustees upon the 
same tiusts, etc. Testator then appointed his 
” two friends, D. & J., exors. in trust ” of that his 
will. Trustees’ receipt, indemnity, & reimburse- 
ment clauses followed ; & the will concluded with 
a direction to the trustees to employ a certain 
solr., he winding up the whole of testator’s affairs 
after his decease at his request : — Held : the 
trustees took the residue beneficiallv. — R omans 
V. Mitchell (1866), 16 W. R. 652. 

1666, .■] — Testator made his will 

as follows ; “I give & bequeath to my brother E. 
whatsoever real estate I may die possessed of 
wheresoever situate, on trust nevertheless to pay 
thereout ” certain specified debts which were in 
fact discharged in testator’s lifetime, “ &; also in 
trust to pay to each of my sisters M. & C. & to my 
brother A. as long as they respectively live the sum 
of £50 every year, by two equal half-yearly pay- 
ments.” The will contained a bequest of the 
personalty to the brothers E. & A. & the sisters, & 
appointed E. solo exor. In an action by the heir- 
at-law ; — Held: E. was not a bare trustee, but 
took a beneficial interest & the residue of the real 
estate after satisfying the express trusts, did not 
pass to the heir-at-law by a resulting trust. — 


Grooms v. Grooms (1889), 61 L. T. 814, H. L. ; 
affg. (1888), 69 L, T. 682, G. A. 

Annotations : — Distd. Re West, George v. Groee, [1900] 1 Ch. 

84. Apia. Re Foord, Foord v. Conder, [1922] 2 Ch. 519. 

1666. .] — Testator by his will 

made the following bequest : “ All my effects 
including rabber & all other shares I leave 
absolutely to my sister M. on trust to pay my 
wife per annum £300. ...” The bequest was 
more than sufficient to satisfy the annuity : — 
Held : testator’s sister was entitled to the beneficial 
interest of the balance & was not a trustee thereof 
for the next of kin. — Re Foord, Foord v. Gonder, 
[1922] 2 Ch. 519 ; 128 L. T. 601 ; sub nom. Re 
Foord, Foord v, Foord, 92 L. J. Ch. 46. 

1667. Indemnity & reimburse- 

ment clause.] — Re West, George v. Grose, No. 
1674, post, 

C, Gift for Specified Objects, 

(a) In General. 

1568. Whether beneficial interest.] — Barrs v. 
Fewkes, No. 1558, ante, 

1569. Right of trustee of equitable estate — 

As against trustee of legal estate.] — A trustee 
under a deed held freehold promises in trust for 
L., her heirs & assigns, for her & their own use & 
benefit. L. by her will, devised these premises, 
among others, to trustees, in trust to sell, out 
of the proceeds to pay debts & legacies, the legacies 
being specified in a certain paper marked A. 
This paper not being forthcoming, the trustee of 
the deed, offering to pay the debts, claimed to bo 
entitled to retain the trust premises for his own 
benefit. On a bill filed, however, by the trustees 
of the wiU, a conveyance to them was directed, 
the Lord (fiiancellor holding that the will gave 
them a title as against the trustee of the deed, who 
had nothing to do with tlie question how the 
premises would be disposed of in consequence of 
the trustees of the will not being able to carry the 
trusts into full effect. — Onslow v. Waiaas (1849), 
1 Mac. & G. 600 ; 1 H. & Tw. 613 ; 19 L. J. Ch. 
27 ; 16 L. T. O. S. I ; 13 Jur. 1086 ; 41 E. B. 
1361, L. C. 

Annotations .—Distd. Re Lashmar, Moody v. Penfold, [1891] 

1 Ch. 258. Refd. Re Van Hagan, Sperling: v. Rochfort 

(1880), 16 Ch. D. 18. Mentd. Senhouso v. Hall (1854), 

2 Eq. Rep. 483. 

1570. Mode of application of property 

at discretion of trustee.] — Where an aimuity 
was given to A. in trust to apply the same at 
his discretion for the benefit of B. dui-ing his life, 
& for his advancement, maintenance, support, 
or otherwise for his benefit, without being 
answerable for any of the moneys so laid out, 
or the exercise of the discretion so vested in the 
trustee as to the mode & extent of expending 
A laying out the same : — Held : A. could not 
apply any portion of the annuity for his own bene- 
fit, but was bound to account for all sums not shown 
to be applied for the advancement, maintenance, 
support, or benefit of B. — Wainpord v. Heyl 
(1876), L. R. 20 Eq. 321 ; 33 L. T. 155 ; 39 J. P. 
709 ; sub nom. Waynford v, Heyt., 44 L. J. Ch. 
667 ; sub nom. Warnpord v. Heyl, 23 W. R. 849. 
Annotations : — Mentd. Collett v. Dickinson (1878), 26 W. R* 

403 ; Re Turnbull, Turnbull v. Nicholas, [1900] 1 Ch. 180 ; 

Edwards v. Porter, [1926] A. C. 1. 


by virtue of sect. 4, vests In the new 
trustees bo appointed, even though it 
was not vested in the parlies njaklng 
the appointment . — Re Hunter v. Pat- 
TBRyoN (1892), 22 O. R. 571.— CAN. 

g Effect of incapacity of one trustee, 
— Where lands are devised to A.. B., 
& C., as trustees, & C. la incapable or 
taking, the estate may nevertheless 
^e8t in A. & B. — Doe d. Vanoott v. 


Read (1847), 3 U. C. R. 244.— CAN. 

h. Statute vesting lands in trustee — 
Effect on title .] — Doe d. Baudwin v. 
STONE (1849), 6 U. C. R. 388.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 

c. (.5. 

1668 I. Whether beneficial interest .] — 
Trustees of a will take the legal estate 
by Implication where such estate Is 


necessary for the duties Imposed on 
thorn by the trust, q’he circumstance 
of a gift of the estate to the person 
bonefloially entitled Is not sumclont 
to prevent this implication arising. — 
Ritohib V. Price (1863), 3 N. 8. W. 
S. 0. R. (Eq.) 14.— AUS. 

1668 ii. .]— Murphy v. MoGib- 

BON (N. S.) (1913), 13 E. L. R. 160 ; 
12 D. L. R. 748.— CAN. 
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1571. .] — Testatrix, after appointing 

four exors., made over to them by her wUl “ as 
such ** all her property &> effects, “ but in trust 
always for the purposes hereinafter mentioned ” ; 
& after directing them to preserve certain houses 
as a family house, & giving certain specific bequests, 
disposed to the residue of her estate as follows : 
“ As regards the remainder of my real & personal 
property of what kind soever, not already dis- 
posed of, I direct that my exors. shall receive & 
collect the same from all persons whatever, & in 
such manner as to them may seem proper, & I 
direct that they, their heirs, successora, repre- 
sentatives, or descendants, may apply & distribute 
the same, all circumstances duly considered, in 
such manner & to such parties as to them may 
appear just ” : — Held : according to the true con- 
struction of the above clause, there was no 
absolute gift to the exors. as individuals. The 
residue was not severed from the trust with which 
testatrix had clothed all her property in the hands 
of her exors., but although a trust was intended 
to be created, it failed for want of adequate 
expression of it. — Yeap Cheah Neo v. Ono Cheng 
Neo (1876), L. R. 6 P. C. 381, P. C. 

Annotationfi : — Refd. Re Howell, Re Buckingham, Llggins v. 

Buckingham (1914), 84 L. J. Ch. 209. Mentd. Elliott 

V. Totnea Union (1892), S7 J. 1\ 151 ; Re Manser, A.-G. 

V. Lucas (1904), 74 L. J. Ch. 96 ; Bourne v. Keane, [1919] 

A. C. 815. 

1572. .] — Where testator gives the 

ultimate remainder of a fund, after the termination 
of a Ufe interest, to be disposed of at the dis- 
cretion of the trustees of his will, & makes a general 
gift of all his residue, a trustee by representation 
of the last surviving trustee named in the will is 
not entitled to take the fund benellcially, <fe it 
will pass under the general gift of residue. — Re 
Booth, IlATTEHSLEy v. Cow(jiijl (1917), 80 
L. J. Ch. 270 ; 110 L. T. 405. 

1573 . Property not exhausted by trust.] — 

Testatrix, by will made in 1837, bequeathed residue 
of real &; personal property to trustees, “their 
heirs, exors., administrators & assigns,’* upon 
trust to sell & convert such parts of her estate as 
should not consist of money or stock in the public 
funds, & to stand possessed thereof upon trust to 
pay thereout two life annuities, &, subject thereto, 
upon such trusts as she should thereafter by any 
codicil or codicils direct. Testatrix died without 
making any fuiiher bequest. By an order made in 
an administration suit, the trustees were declared 
entitled to the residue of the real estate, & the 
Crown to the personalty. One of the trustees & 
an annuitant had since died. A petition was 
present/ed by the surviving trustees for the pay- 
ment of the sum arising from the real estate which 
had been set apart to answer the annuity ; — Held : 
the trustees took as joint tenants, & the sur- 
viving trustees were therefore entitled. — Taylor 

Haygarth (1862), 6 L. T. 96, L. C. 

1574. Indemnity & reimbursement 

clause.] — A gift of property to trustees on trust 
for sale, followed by the declaration of a particular 
trust which does not exhaust the whole of the 
property thus given, will be treated as creating 
a primary general trust of the whole of such 
property, so that there will be a resulting trust 
of the unexhausted residue in favour of testator’s 
heir & next of kin. The insertion of a trustee’s 
indemnity & reimbursement clause will further 
strengthen the conclusion thus drawn from the 
presence of the trust for sale. — He West, George 
V. Grose, [1900] 1 Ch. 84 ; 69 L. J. Ch. 71 ; 81 
L. T. 720 ; 48 W. R. 138 ; 44 Sol. Jo. 89. 

1676. Declaration against heir.] — 

Testator gave & devised all his freehold & lease- ! 


hold estates to E. his nephew, his heirs & imaig na 
for ever, “ upon the trusts & for the uses follow- 
ing ’* : The trusts declared were of a very limited 
nature, consisting merely of a life interest in a 
small part of the estate to M., a joint interest to 
E. <&; M. in a leasehold house & furniture, together 
with a direction to pay a trilling annuity & some 
small legacies. There was no further declaration 
of the trust or use : — Held : upon the construction 
of the entire will, there was no resulting trust 
for testator’s son & heir-at-law ; there being a 
declaration in the will that his son was not to 
enjoy an acre of his property, & other circumstances 
to show the intention of testator that E. should 
take the undisposed of property beneficially. — 
Hughes v. Evans (1843), 1.3 Sim. 496 ; 7 Jur. 
623 ; 60 E. R. 192. 

Annotation : — ReM. Barrfl v. Fewkes (18G4), 2 Horn. & M. 60 

1576. Failure of trust.] — Testatrix devised 

real estate to her trustee & his heirs, in trust out 
of the rents to maintain her son W. until he 
attained twenty-one, “ & when & so soon as ’’ 
he should attain twenty-one, testatrix devised it 
to liim in fee. But in case he should die before 
attaining twenty-one, to his children, if any, or 
if none, then to dofts. The son did attain twenty- 
one, & died without issue in the lifetime of 
testatrix. There being no heii‘ or next of kin of 
the testatrix : — Held : the trustee was entitled 
to hold the real estate beneficially. — Cox v. 
PAitKER (1856), 22 Beav. 168 ; 25 L. J. Ch. 873 ; 
27 L. T. O. S. 179 ; 2 Jur. N. S. 842 ; 4 W. R. 
453 ; 62 E. R. 1072. 

;]^See Charities, Vol. VIII., p. 325, 

No. 1077. 


(b) Pcrformay^cc at Option of Trustees. 

1577. Whether beneficial interest.] — If the will 
had given the dividend to the father for the 
maintenance of the children, it would have 
amounted to a legacy of the dividends to the father, 
which he would have been entitled to, though he 
had not spent half of it in the children’s main- 
tenance (Lord Thurlow, C.).— Andrews v. 
Partington (1790), 2 Cox, Eq. Cas. 223 ; 3 Bro. 
C. C. 60 ; 30 E. R. 103, X.. C. 

Annotations: — Consd. Ilamloy r. Gilbert (1821), Jao. 364 ; 
Camden v. Benson (1835), 4 L. J. Ch. 256 ; Thorp v. Owen 
(1843), 2 Here, 607. Refd. Pulsford v. Hunter, Jennings 
V. Hunter (1792), 3 Bro. C. C. 416 ; Hoste v. Pratt (1798), 
3 Yes. 730 ; fflsson v. Shaw (1804), 9 Ves. 285 ; Maborly 
V. Turton (1808), 14 Vos. 499. 

1673 , ,] — Legacy to a father the better 

to enable him to provide for his younger children : 
he consented to secure the capital ; but was held 
entitled to the interest. — Brown v. Casamajor 
(1799), 4 Ves. 498 ; 31 E. R. 255, I-f. C. 

Annotations : — Consd. Benson v. Whittam (183n, S Sim. 22 ; 
Camden v. Benson (18,35), 4 L. J. Ch. 256 ; I^lkes v. 
Ward (1842), 1 Hare, 445. Refd. Crockett v. Crockett 
(1842), 1 Hare, 451 ; Thorp v. Owen (1843), 2 Hare, 607. 

1579 , .] — Testator gave annuities out on 

any money arising from whatever dividends he 
might die possessed of in the Bank of England, & 
the residue of the said dividends to his brother A. 
to enable him to assist such of the children of his 
brother E. as he should find deserving of encourage- 
ment, &, upon the demise of the annuitants or any 
of them, testator gave each annuitant’s proportion 
of the before mentioned dividends, to his brother 
A., to be at his disposal, but the principal to remain 
in the bank : — Held : no trust was created for the 
children of P., but A. took, absolutely, the capital 
of the testator’s stock, subject to the annuities. — 
Benson v. WnirrAM, Hemming v. Whittam 
(1831), 6 Sim. 22 ; 1 L. J. Ch. 94 ; 58 E. R. 248. 
Annotations: — Oonid. Gloucester Corpn. v. Wood (1843), 
3 Hare, 131. Apld. Thorp v. Owen dSm 2 Hare, 607. 
Refd. Hodgson v. Green (1842), 11 L. J. Ch. 312. 
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Sect. 8. — Tenure and transmission of trust property : 
Suh-sect. 1, C. (6), (€? (c) i., ii. & iii .] 

1580. .] — Baiirsv. Fewkes, No. 1568, ante. 

1581. .] — Re ThistIjETHWayte, Clinton 

V. Nangle (1895), 11 T. L. R. 206. 

Mode of application of property in discretion of 
trustee.]— 5'cc Nos. 1670-1672, ante. 

{c) Trust for Application of Rents and Profits. 
i. Trusts to Pay Over, 

1582. Trustees take legal estate.] — G riffiiti v. 
Sm-TH (1004), Moore, K. B. 763 ; 72 E. R. 884. 
Annotation : — Apia. Bush V. AUen (1695), 5 Mod. Hop. 63. 

1583. .] — If testator devise the issues & 

profits of certain lands to his wife, to be paid to 
her by his exors., the exors. shall take the lands 
in trust to receive the rents At profits to tlic use of 
tlie wife. — B ush v. Atxen (1696), 6 Mod. Rep. 
03 ; 87 E. R. 520. 

1584. .] —(1) Devise in trust to pay unto, 

or else to permit & sutler testator’s niece to receive . 
the rents : — Held : the legal estate was executed 
in the niece, because the words “ to permit ” came 
last, & in a deed the first, in a vdll the last words 
prevail. 

(2) A devise in trust to pay unto gives the legal 
estate to the trustee. — D oe d. Leicester v. 
Biggs (1809), 2 Taunt. 109 ; 127 E. R. 1017. 
Annotations: — Aa to (1) Distd. Teiiny d. Glbhs v. Moodv 
(1825), 3 Bins:. 3. Consd. Shorratt v. Bentley (1834), 2 
My. & K. 149. Distd. White v. Parker (1835), 1 bW. 
N. C. 573. Consd. Morrall v. Sutton (1845), 1 Ph. 533. 
Apld. Baker v. White (1875), L. B. 20 Eq. 166. Distd. 
Be Tanqueray-Wlllaume & Landau (1882), 20 Ch. D. 465. 
Apld. Be Alleop & Joy’s Contract (1889), 01 L. T. 213. 
Dbtd. Be Lashmar, Moody v. Ponfold, [1891] 1 Ch.l258. 
Consd. Be Brooke, Brooke v. Brooke, [1894] 1 Ch. 43. 
Apld. Be Adams & Perry’s Contract, [1899] 1 Ch. 554. 
As to (2) Consd. Boo d. Gratrex v. Homfray (1837), 6 
Ad. & El. 200. 

1585. ,] — Devisor, being seised in fee of 

land, devised it “ l-o the uses hereinafter declared ; 
that is to say, to the use & intent that D. sliall 
receive & take the rents, etc., & pay the same to J. 
for the term of his natural life ; <fe, after J.’s 
decease, I give & devise the same premises to the 
heirs of the body of J. ; &, in default of such issue, 

I give & devise the same premises to C. Ac the heirs 
of her body ; &, in default of such heirs, I give 
& devise the same ” to K. in fee : — Held : a legal 
estate passed to D. the trustee, though there was no 
direct devise to him, & though there were no 
trustees to preserve contingent remainders. — 
Doe d. Gratrex v. Homfray (1837), 6 Ad. & El. 
206 ; 1 Nev. & V. K. B. 401 ; Will. Woll. & Dav. 
18 ; 6 L. J. K. B. 132 ; 112 E. R. 78 ; sub nom. 
Dob d. Jones v. Pumi’hrey, 1 Jur. 38. 

Annotation: — Mentd. Hamilton v. Buckmaster (1866), 15 

L. T. 177. 

1586. .] — (1) Testator devised all his real 

estate to three persons & their heirs on trust to 
permit & suffer his wife to take the net rents & 
profits for life, subject to a certain rentcharge 
secured to testator’s daughter by her marriage 
settlement. Remainder to that daughter for life, 
for her sole & separate use independent of her 
husband, remainder to the husband for life, with 
several contingent remainders over : — Held : the 
legal estate in fee remained in the trustees, & 
was not divested by the declaration of trust to 
permit the wife to take the net rents & profits. 
If, however, the devise had been on trust to permit 
the wife to take the rents & profits simply, then 
the use would have been executed by the statute. 


(2) When an estate of inheritance is devised on 
certain trusts, the rule of construction is to hold 
so much of the legal estate to be vested in the 
trustees, & no more, as is requisite for carrying 
the testator’s intention into execution. 

(3) It is now clearly settled that, whenever a 
conveyance is made to trustees on trust to pay over 
to a specified person the rents & profits arising 
from the land, they take the legal estate in the 
premises ; but that, if the terms of the trust be, 
that they are to permit Ac suffer the tenant for 
life to receive the profits, then the use is executed 
in that person, Ac the legal estate is divested out of 
them. It is clear, also, that, whenever testator 
shows his meaning to be that the trustees are to 
have anything to do in executing the trusts of 
his will ; if he order, for example, that they are 
to receive the rents, etc., the legal estate must 
remain vested in them ; & in the case of Gregory 
v. Henderson, No. 1600, post, where there was a 
devise to trustees to permit Ac suffer testator’s 
widow to receive Ac take all the rents Ac profits 
Ac that her receipts for all rents, with the appro- 
bation of the trustees, should be good Ac valid, 
the ct. held that the legal estate remained in 
them, on the ground that there was some duty 
for them to perform (Parke, B.). — ^Barker v. 
Greenwood (1838), 4 M. Ac W. 421 ; 1 Horn Ac H. 
389 ; 8 L. J. Ex. 5 ; 3 Jur. 25 ; 150 E. B. 1494. 
Annotations: — As to (2) Apld. Adams v. Adams (1845), 6 

Q. B. 860. Consd. Lewis u. Kees (1856), 3 K. & J. 132. 

As to (3) Apld. Be Brooke, Brooke v. Dickson, [1923] 2 Ch. 

265. 

1587. .] — Testator made the following will : 

“ Subject to my debts, I bequeath to my wile the 
clear rentals of my two leasehold houses, Nos. 17 Ac 
19, P. Street, for her life, to be paid to her every 
month ; Ac after her decease I leave No. 17 (& 
other property) to my son B. ; Ac 1 direct that the 
rents shall bo received Ac the property be imder the 
management of my exors. After R.’s decease 
I direct his share of the property be equally divided 
between his children ; but, should ho die without 
leaving lawful issue, 1 dii*ect the same to be equally 
divided amongst the surviving children of my 
daughter M. I appoint my son-in-law J. Ac his wife 
M. my exors.” 

The exors. proved the will, Ac collected the rents 
of the property, Ac paid the rents of No. 17 to the 
widow during her life, Ac, after her death, to R., 
who died without leaving issue : — Held : though 
there was no direct bequest, the exors. took the 
legal estate in No. 17 as trustees, but only to the 
extent of the trust ; Ac after the death of B. the 
legal estate became vested in the surviving 
children of M. 

The rule of construction in such cases is that the 
trustees take estates co-extensivo with the trusts 
they have to perform ; Ac that if the performance of 
the trust require only that the legal estate shall be 
vested in them for a limited time, they take it 
only for that period (Quatn, J.). — Stevenson v. 
Liverpool Cobpn. (1874), L. R. 10 Q. B. 81 ; 44 
L. J. Q. B. 34 ; 31 L. T. 073 ; 23 W. R. 346. 
Annotation: — Consd. Baker v. White (1875), L. II. 20 Eq. 166. 

1588 . .] — Baker v. White, No. 1648, post. 

ii. Trust to Permit Beneficiary to Take. 

1589 . Beneficiary takes legal estate.] — (1) Under 
a limitation to two Ac their heirs in trust to permit 
J. to take the rents, issues Ac profits of the estate, 
the use is executed in J. 


PART II. SECT. 8, SUB-SECT. 1.— C. (o) I. 

1582 i. Trustees take legal estate .] — Perpetual Trustee C’o., Ltd. v. Tasker (1913), 13 S. R. N. 8. W. 322 ; 80 N. S. W. 
W. N. 177. — AUS. 
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(2) Under a devise of the rents, issues & profits 
of an estate to a feme covert for life to be paid by 
the exors. of the devisor, so as the husbands should 
not intermeddle with them. Qu, : whether the 
legal estate vests in the feme, or the exors. — 
Broughton v. Langley (1703), 2 Ld. Raym. 
873 ; 1 Eq. Gas. Abr. 383 ; Holt, K. B. 708 ; 1 
Lut. 814 ; 2 Salk. 079 ; 92 E. R. 84. 

Annoiationa :—Aa to (1) Cousd. Garth v. Baldwin (1755), 2 
Ves. Sen. 646; Klght d. Phlllipps v. Smith (1810), 12 
East, 455. Generally, Reid. Legard v. Hodges (1792), 3 
Bro. C. C. 531. 


1590. .] — Doe d. Leicester v. Biggs, No, 

1584, ante. 

1691. .] — Under a devise to trustees, their 

heirs, etc., of freehold & leasehold estate, on trust 
to permit & suffer testator’s wife to receive & 
take the rents & profits until his son should attain 
twenty-one, & then to the use of his son in fee ; — 
Held : the devise to the trustees, upon trust to 
permit & suffer testator’s wife to receive & take 
the rents <te profits of the lands there described 
until his son attained twenty-one, vested the legal 
estate of those lands in her.-^RiGiiT d. PHiLLiPrs 
v. Smith (1810), 12 East, 455 ; 104 E. R. 178. 

1592. .] — I’estator devised the manor of 

A. & also a mansion house, to trustees, in trust to 
permit & suffer liis wife, in case she should wish so 
to do, to occupy same, & to receive the rents & 
piolits thereof, until his son was of age, provided 
she remained unmarried, & on the son attaining 
twenty-one, then in trust to release, convey 
& assure the manor & mansion to the son in fee ; 
provided that in case the wife married again or 
should not wish to reside in the mansion the 
trustees should let the mansion until the son 
attained twenty-one : — Held : although the 

ti-ustces must take the legal estate in order to 
convey to the son when of age, that alone would 
not prevent the wddow from taking the legal estate 
in the meantime. — Doe d. Noble v. Bolton 
(1839), 11 Ad. & El. 188 ; 3 Per, & Dav. 135 ; 113 
E. R. 380. 


Annotation : — Apld. Be Adams 8c Perry’s Contract, [1899] 
1 Ch. 554. 

1693. .] — Barkers. Greenwood, No, 1586, 

ante. 

1694. .] — Baker V. White, No. 1048, 2^ost. 

1595. Trustees take legal estate.] — Devise of 

land to tinstees, in trust to permit testator’s wife 
tV: daughters to receive the clear rents of three 
parts to their solo & separate use, & testator’s 
son the clear rent of the fourth part ; the trustees 
to pay all outgoings, to repair, & to let the 
premises : — Held : the legal estate as to all the 
four parts vested in the trustees. — ^^V hite v. 
Parker (1835), 1 Bing. N. C. 573 ; 1 Tlodg. 112 ; 
1 Scott, 542 ; 4 L. J. 0. P. 178 ; 131 E. R. 1237. 
Annotations : — Apld. Barker v. Greenwood (1838), 4 M. & W. 
421. Consd. Be Brooke, Brooke v, Dickson, fl923J 1 Ch. 
360, Reid. Adams v. Adams (1845), 9 Jur. 300. 


iii. Alternative Trust to Pay or Permit. 

1596. In deed — ^Trustee takes legal estate.] — 

Doe d. Leicester v. Biggs, No. 1584, ante. 

1597. In will — Beneficiary takes legal estate.] — 
Doe d. Leicester v. Biggs, No. 1584, ante. 

1598. .] — Baker v. White, No. 1648, 

post. 

1599. .] — Testator, who died in 1844, 

by his will dated in that year devised his freehold 
& copyhold estates to tmstoes upon trust during 
the life of his son J. to receive the rents & profits 
thereof & to pay the same unto J. & his assigns 
“ during his life or otherwise to permit him or 
them to receive the same,” & from & after the 
decease of J. testator devised “ the same to the 

J. — ^VOIi. XUIT. 


sole use & behoof of the heirs of his body lawfully 
begotten ” & in case J. should die without leaving 
any issue of his body lawfully begotten the 
testator devised the same unto his daughter E., 
her heirs & assig^ for ever. By a disentailing 
assurance dated in 1845 J, granted all the free- 
hold estates comprised in the residuary devise to 
R., discharged from aU estates tail to the use 
of J. in fee. In Nov. 1888, A., who claimed under 
J., agreed to sell to B. certain freeholds which were 
included in & passed under the devise of freeholds 
contained in the will : — Held : under the will J. 
took a legal estate tail in the freeholds. — Re 
Allsop & Joy’s Contract (1889), 01 L. T. 213, 
Annotation : — Mentd. Ord v. Ord, [1923] 2 K. B. 432. 

1600. .] — Re Lasiimar, Moody v. 

Penfold, No. 1425, ante. 

1601. — It must be taken as settled 

law — at any rate in a court of first instance — 
tliat a devise to trustees upon trust to receive for 
a beneficiary or permit him to receive rents & 
profits gives him tlie legal estate, however illogical 
such a result may be, having regard to the fact that 
an option appears to be given to the trustees 
whether to receive the rents themselves or not 
(Sargant, L.J.). — Re Hobbs, Hobbs v. Hobbs, 
ri917] 1 Ch. 509 ; 80 L. J. Ch. 409 ; 110 L. T. 
270, C. A. 

Annotation .•—Mentd. Re Elton, Elton v. Elton, [1917] 2 Ch. 

413. 

1602. Unless both alternatives can 

be followed — Beneficiary also Joint trustee.] — 

Testfitor directed that his debts should be paid by 
his extrix. & exor. tliereinafter named. He then 
devised all liis freehold & copyhold estates to his 
wife Ac son, & b(‘queathed to them his leaseholds 
& other i>ersonal estate & declared that his real & 
ix'rsonal estates were devised & bequeathed to 
them ” upon trust to pay tl\o rents, issues, & 
profits, & the interest, dividends, income of my 
real & personal estates unto or pei*mit the same to 
bo received by my said wife during her life, ‘‘ Ac 
after her decease to raise Ac pay certain legacies 
1 o other persons which were to bo treated as vested 
from his decease, Ac as to all the rest, residue Ale 
remainder of his real &■ personal estate after the 
deatli of his wife he devised & bequeathed the same 
to his said son, his heirs, exors., administrators, Ac 
assigns, according to the natui*es & qualities 
tliereof, Ac empowered him to postpone payment 
ot the legacies for two years from the widow’s 
death, the legacies to carry interest from her 
death. The widow Ac son were appointed exors. 
Testator died in May, 1871, & tlic will was proved 
by the exors. In June, 1881, the widow Ac son 
X^ut up for sale part of the freehold estate, under 
conditions of sale providing that requisitions niust 
be delivered within ten days from the delivery 
of the abstract ; time to be of the essence of the 
contract. The purchaser made a requisition that 
the legatees must release the estate from their 
legacies. The vendors refused to procure their 
concurrence, on the ground that the real estates 
were charged with debts, Ac that the vendors could 
sell discharged from the legacies. The purchaser 
then asked whether any debts remained unpaid. 
The vendors declined to answer the question, Ac 
the point was then raised, after the time for sending 
in requisitions had expired, whether any charge 
of debts was created. The vendors persisting in 
their refusal to answer the question whether any 
debts remained unpaid, the purchaser took out a 
summons to have it declared that no charge of 
debts was created by the will, & if it was, then that 
the vendors were oound to answer the inquiry 
as to debts : — Held : as the exors. took the whole 

AAA 
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Trusts and Trustees. 


SecU 8. — Tenure and tranamisaion of trust property : 

Sub-aeoL 1, C* (c) iii., iv, v,] 
legal fee as joint tenants, the direction to them to 
pay debts charged the real estate with debts, 
though they took unequal beneficial interests in it. 
— He Tanqueray-Wilijiume & Landau (1882), 
20 Ch. D. 465 ; 51 L. J. Ch. 434 ; 46 L. T. 542 ; 
80 W. B. 801.0. A. 

Annotations : — Apld. Do Burgrh Lawson, De Burgh 

Lawson v. De Burgh Lawson (1889), 41 Ch. D. 568. Refd. 
Marshall v. ClngoU (1882), 21 Ch. D. 790 ; lie Lashmar, 
Moody V, Penfold (1890), 60 L. J. Ch. 143 ; Re Brooke, 
Brooko V. Brooke (1893), 63 L. J. Ch. 159 ; lt!« Venn & 
Furze's Contract, (1894] 2 Ch. 101 ; lie Adams & Perry’s 
Contract (1899), 80 L. T. 149 ; Re Verrell’s Contract, 
11903] 1 Ch. 65. Mentd. Re Whistler (1887), 35 Ch. D. 
561 ; Re Stokes, Parsons v. Miller (1892), 07 L. T. 223 ; 
Solomon v. Attenborough, [1912] 1 Ch. 451. 

1603. Trustees take legal estate.] — Devise after 

1837 of copyholds & freeholds to trustees to hold 
unto them & their heirs on trust to pay unto or 
permit A. to receive the rents during his life & 
after his death to the use of the heirs of his body 
with a gift over in case he died without leaving 
issue : — Held : A. took an equitable estate for 
life with a legal remainder to the heirs of his body 
in both the freeholds & coi)yholds. — Baker v. 
Parson (1872), 42 L. J. Ch. 228. 

Annotations :—Dhtd. Baker v. White (1875), L. B. 20 Eq. 
166. Befd. Re Allnop & Joy’n Contract (1889), 61 L. T. 
213. 

Trust to pay over.] - See Sub-sect. 1 , C. (r) i., ante. 
Trust to permit beneficiary to take .] — See Sub- 
sect. 1, C. (c) ii,, ante. 

iv. Trust io do Further Act, 

1604. Trustee takes legal estate.] — Devise to 
trustees to pay out of rents & pro! its, after deduct- 
ing rates, taxes, <fe repairs, the residue to C. & 
his assigns for life, &, after his decease, to the 
use of the heirs male of the body of 0. & in default 
of such issue, remainder over, not an estate tail 
in (k, the use not being executed in him. — SiiAP- 
LAND V, Smith (1780), 1 Bro. C. C. 75 ; 28 E. K. 
904, L. 0. 

Annotations : — Consd. White v. POi'ker (1835), 1 Bing. N. C. 
573. Refd. SiJvcBtor d. Law v. Wilson (1788), 2 Term 
Hop. 444 ; Ualo v. Gale (1789), 2 Cox, Eq. Caa. 136 ; 
Cooper r. Donne (1792), 4 Bro. C, C. 80 ; Keurick v. 
Beauclerok (1802), 3 Bos. & P. 175 ; Doe d. White v. 
Simpson (1804), 5 East, 162 ; Vancouver v. Bliss 
(1805), 11 Vos. 458 ; Doe d. Leicester v. Biggs (1809), 

2 Taunt. 109 ; Tenny d. Gibbs v. Moody (1825), 3 Bing. 3 ; 
(^olinoro V. Tyndall (1828), 2 Y. & J. 605. Mentd. 
8tapylton v. 8cott (1809), 1(> Ves. 272 ; K. v. Holm East 
Waver Quarter (1812), 16 East, 127 ; Jorvolso v. 
Northumberland (1820), 1 Joo. & W. 559 ; Elliot v. 
Pott (1821), 3 Bli. 134; Ireson v. Poarman (1825), 3 
B. & C. 799 ; Lincoln v. Arcedeckno (1844), 1 Coll. 98 ; 
It. V. Burgato (1854), 23 L. T. O. S. 155. 

1605. .] — A devise to trustees, in trust to 

receive rents & profits during the life of A. ; & 
that such rents & profits shall be applied for the 
subsistence & maintenance of A. during his life, 
is not an use executed in A. & cannot unite with 
a subsequent legal limitation to the liens of the 
body of A. — Silvester d. Law v. Wilson (1788), 
2 Term Bep. 444 ; 100 E. B. 239. 

Annotations ; — Refd. Kcnrlok v. Boauolerk (1 802), 3 Bos. & P. 

3 75 ; Doc d. White v. Simpson (1804), 5 East, 162 • Tenny 
d. Gibbs V. Moody (1825),13 Bing. 3. Mentd. R. v. Burgate 
(1854), 23 L. T. O. S. 155. 

1606. .] — Devise to A. in trust to permit & 

suffer testator’s widow to have, hold, use, occupy, 
possess, & enjoy in full, free, & uninterrupl-ed 
T>osses8ion use of all interests of moneys in the 
funds & rents & profits arising from testator’s 
houses for her natui'al life, if she should remain 
unmarried ; & that her receipts for all rents, etc., 
with the approbation of any one of his trustees, 
should be good & valid, she providing for & 
educating properly testator’s children, & also 
I)aying two annuities thereby bequeathed to M. 


& I. of £20 for their lives, besides board & lodwng 
to I., & that his children should be s<3ely 
under their mother’s direction until marriage, or 
properly provided for : — Held : the use was 
executed in the devises in trust. — Gregory v, 
Henderson (1813), 4 Taunt. 772 ; 128 B. B. 634. 
Annotation : — Refd. Barker v. Greenwood (1838), 4 M. & W. 

421. 

1607. .] — In a declaration by a vicar against 

his predecessor for dilapidations he averred that 
he was seised in right of his vicarage. It appeared 
that part of the premises were copyhold, & devised 
to the Master & senior Fellows of a College, in 
trust to permit the vicar to receive the profits 
arising therefrom after deducting certain charges 
which might accrue to the lord of the manor, or 
the expenses attending the repairs of the premises ; 
— Held : the legal estate was vested in the trustees. 
— ^Browne v. Bamsden (1818), 8 Taunt. 659 ; 2 
Moore. C. P. 612 ; 129 E. B. 501. 

Annotation Refd. Mason v. Lambert (1848), 12 Q. B. 795. 

1608. .] — 0. devised lands to a feme covert 

for her life, & then to the intent that she or her 
husband should not be entitled to receive the 
rents of the tenant, appointed trustees to receive 
them, pay them over to the wife, & attend to 
repairs ; with power to distrain, lease, etc. By 
a codicil C. revoked the devise in the will, the 
trustees, named therein having died, & devised 
the land to other trustees, to the same intents, 
& in the same manner in all respects, as if the now 
tnistees had originally been named trustees in the 
will : — Held : the new trustees took the legal 
estate in the land. 

If there bo anything for the tnisiees to do, 
beyond merely paying money over, they take the 
legal estate (Gaselee, J.). — Tenny d. Gibbs v. 
Moody (1825), 3 Bing. 3 ; 10 Moore, C. P. 252 ; 
3 L. J. O. S. C. P. 122 ; 130 E. B. 414. 

1609. .] — Barkers. Greenwood, No. 1586, 

ante. 

1610. .] — Testator by his will, after pro- 
viding for his elder son, B., by giving him an 
annuity of £400 “ issuing out of my estate,” gave, 
devised & appointed his freeholds, copyholds, &- 
leaseholds to his trustees, their heirs & assigns, 
to hold the same unto those trustees, their heii's 
& assigns for ever, but nevertheless to the uses, 
upon the trusts, & for the ends intents, & purposes 
& with, under, & subject to the powers, provisos, 
declarations, & dispositions thereinafter declared 
& contained of & concerning the same, that was to 
say, to the use of the trustees, their exors., adminis- 
trators, & assigns for a term of ninety-nine years 
&, from & immediately after the expiration or 
other sooner determination of the term & in the 
meantime subject thereto & the trusts thereof, 
to the use of his younger son, E., for life, & from & 
after his decease to the use of his first & other sons 
successively in tail male, & in default or on failure 
of such issue to the use of B.’s first & other sons 
successively in tail male, & in default or on failure 
of such issue to the use of the trustees, their exors., 
administrators, & assigns during the life of his 
daughter, C., upon trusts for her benefit during 
her life. The will contained a management clause 
which empowered the trustees, so long as the mlcs 
of law & equity permitted, to manage the real 
estate A:, to receive the rents & profits thereof, & 
thereout to pay & discharge the expenses of 
management & repairs, & to pay the balance of 
the rents to the persons for the time being entitled 
thereto. Testator died in 1888. E. died in 1921, 
a bachelor. B. was living, but had no son. On 
an application by 0. for payment to her of the 
balance of the rents & profits : — Held : on con- 
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struction of the will as a whole, the trustees took 
the legal estate in fee . — Re Brooke, Brooke v. 
Dickson, [1923] 2 Oh. 206 ; 92 L. J. Oh. 604 : 129 
L. T. 370 ; 67 Sol. Jo. 694, 0. A. 

V. Trusts for Separate U 8e, 

1611. Trustee takes legal estate.]— Lands are 
devised to trustees & their heirs, in trust to pay 
several legacies & annuities, & then to pay the 
surplus of the rents & profits to A. during her life, 
for her separate use, or as she should du*oct ; & 
after her death, the trustees were to stand seised 
to the use of the heirs of her body, with other 
remainders over : — Held : this was a use executed 
in the tiiistoes & their heirs during the life of A. 
& she had only a trust in the surplus rents & profits 
during her life ; & the subsequent limitation to the 
trustees, to the use of the heirs of her body, was 
a use executed in the persons entitled to take by 
virtue thereof ; & therefore, there being only a 
trust estate in the ancestor, & a use executed in 
the heii*s of her body, their different interests could 
not unite so as to create an estate tail by operation 
of law in the ancestor. — Hay & Seal (Lord) v. 
Jones (Lady) (1729), 3 Bro. Pari. Cas. 113 ; 1 
E. B. 1212, H. L. ; affg. S. 0. worn. Jones 
(Lai>y) V , Say & Seal (Lord) (1728), 8 Vin. Abr. 
262, L. C. 

Annotations : — Distd. Bagshaw v. Sponoer (1748), 1 Ves. Sen. 
142 : Vcnablea V. MorriH (1797), 7 Term Hop. 312. ‘ " 

Barton v. Barton (1798), 7 Term Hep. 652. 

Kenrick v. Boanolerok (1802), 3 Boa. & P. 175 ; Wykham 
V. Wykham (l810), 3 Taunt. 3i6. Apld. Doe d. Stevens 
V. Scott (1828), 4 Bing. 505. Oonsd. White v. Porker 
(1835), 1 Bing. N. 0.673 ; Doc d. Muller u. Olarldgo (1848), 
6 O. B. 641. Apld. Collier v. M‘Beau (1865), 3t Bear. 
426. Refd. Sayer v. Masterman (1757), Amb. 344 ; Doe d. 
White V. Sinmson (1804), 5 East, 162 ; Doe d. Lcicostor 
V. Biggs (1809), 2 Taunt. 109 ; Heather v. Winder (1835), 
5 Xi. J . Ob. 41. 

1612. .] — Harton V. Harton, No. 1700, 

p>ost. 

1613. — -.] — Testatrix devised lands to C. & 
his heirs, in trust, to & for the sole ^ separate use 
of her daughter, S., & to convey, assign assure 
the same to S., her heirs & assigns, for ever, free 
from & independent of the debts, etc., of any 
present or any future husband, A to empower & 
permit her to take & receive the rents, etc., & to 
give receipts for the same, or to appoint any 
person to receive them, as if she were sole & un- 
maiTied. 8. afterwards made a will, whereby she 
devised the lands to her husband, for life, with 
remainder over, & died : — Held : the legal estate 
vested in the trustee during her life, & the devise 
by S., during her coverture, was void. 

It is admitted that at the time of the devise by 
S., the legal estate & the premises in question was 
in her trustees for the purpose of securing her 
against the rights of her husband (Park, J.). — 
Dob d. Stevens v. Scott (1828), 4 Bing. 605 ; 
I Moo. & P. 317 ; 6 L. J. O. S. 0. P. 84 ; 130 
B. B. 802. 

1814. .] — Testatrix devised estates to N. 

in fee, in trust to receive & apply the proceeds 
to the use of 8., the sister of testatrix, for her life, 
&, from <& immediately after the decease of 8., to 
convey the same to such uses as 8. should by deed 
or wiU appoint. There was no devise over, 8. 
died in the lifetime of testatrix ; — Held : the 
estate devised to N. did not lapse by reason of 
S.’s death, but vested in N. at the death of testa- 
trix. The estate so vested in N. was an absolute 
legal fee. 

A devise like the present, to a trustee to receive 
the rents & profits, & pay them over to a married 
woman for her separate use, & afterwards to 
convey them as she shall direct, vests the legal 


estate in the trustee. ... I admit that, for a 
great number of years past, the ct. have held that 
trustees take that quantity of interest which the 
purposes of the trust require, & the question is not 
whether the maker of the instrument has used 
words of limitation or expressions adequate to 
convoy an inheritance, but whether the exigencies 
of the trust require a fee or can be satisfied by a Lbs 
estate (per Cur.). — Dob d. Bhelley v. Edlin 
(1830), 4 Ad. & El. 582 ; 6 L. J. K. B. 137 ; 
111 E. B. 900. 

Annotations : — Apld. Doe d. Cadogaa v. Ewart (1838), 7 

Ad. & El. 636. Consd. Doe d. Davies v. Davies (1841), 

1 Q. B. 430. Reid. Ackland v. Prlng (1841), 2 Man. & G. 

937. 

1615. .] — Testator, by his will, directed his 

trustees to pay & dischai’ge his debts, etc., & 
subject thereto gave &> devised a freehold mes- 
suage, etc., to them, in trust to permit At suffer 
his wife to live A reside therein duiing her life 
free from rent, & after her decease ho gave & 
devised the same unto his exors. At trustees, & the 
survivor of them, lus exors. At administrators, in 
trust to permit «fe suller his daughter to receive & 
take the rents thereof for & dui’ing the term of 
her natural life, free from the debts, control, or 
engagements of her then or any future husband ; 
At after her decease he gave At devised the same 
imto his exors. At trustees, etc., upon trust to pay 
At apply the rents thereof to At for the use k 
benefit of Ills grandson M., the eldest son of liis 
daughter, in the event of his not having attained 
the age of twenty -one at the time of her decease, 
At from At immediately after his attaining that age 
he gave At devised the same unto M. for At during 
the term of his natm*al hfe. Then, after certain 
contingent devises to the trustees which never 
took eftect, ho devised At bequeathed the residue 
of his property unto At between his wife At his 
daughter “ in equal shares At proportions, share At 
share alike, the share of my daughter also inde- 
pendent of the debts, control or engagements of 
her present or any future husband in manuer 
aforesaid : — Held : the co-hcii*s of testator’s 
daughter took a legal estate under the residuary 
devise. 

We tliink, however, that tlie words “ in manner 
aforesaid ” are satisfied by supposing that testator 
intended to give her the I’esiduo, as well as the 
particular estate, to her separate use ; &> that they 
cannot have the ellect of giving the estate, bv 
implication, to the trustees. If they could, still 
the estate to them would only bo co-extensive 
with the object to be attained, viz. the protection 
of her interest during her life. It would, therefore, 
determine on her death, Ac- the coheirs-at-law 
would still take the legal estate (Crbsswell, J.). — 
Dob d. Muu..er v. Claridge (1848), 0 C. B. 641 ; 
18 L. J. C. P. 106 ; 12 L. T. O. 8. 400 ; 13 Jur. 
173 ; 136 E. B. 1399. 

1616. .] — Testator devised real estate unto 

& to the use of three trustees, their heirs Ac assigns, 
upon trust, to pay the rents to a married woman, 
for her separate use for her life, Ac, after her death, 
in trust for all her cliildrcn, who, being sons, 
should attain twenty-one, or being daughters 
should attain that ago or mairy, Ac their heirs Ac 
assigns for ever : — Held : the trustees took the whole 
legal fee. 

My opinion is that, although there is authority, 
Ac q^uite as much principle as authority, for sayhig 
that; a devise unto Ac to the use of trustees Ac their 
heirs, without any restrictive words, may, hy the 
context, be restricted to an estate pur autre vie, 
yet that mode of interpretation cannot be here 
adopted (Knight-Brucb, V.-C.). — Riley v, Gar- 

A A A 2 
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hcct» 8. — Tenure and transmission of trust property : 
Sub^secL 1, C. (c) v., (d), (e) (/).] 

nktt (1849), 3 De G. & Sm. 629 ; 19 L. J. Ch. 146 ; 
14 L. T. O. 8. 289 ; 14 Jur. 236 ; 64 E. R. 636. 

; — ^Retd. Browne v. Browne (1857), 3 Sm. & Q. 

<1871), L. K. n Eq. 669 ; Marshall 
47 L. T. 169. Menta. Hepworth v. 
25 L. T. O. S. 328 ; Patching v. Barnett 
UooO), 49 L. J. Ch. 666 ; Pearks r. Moseley (1880), 
i Finch. Abbiss v. Burney (1881), 17 
Ch. D, 211 ; Sulley v. Barber (1888), 69 L, T, 824 ; Re 
Astor, Astor v. Astor, [1922] 1 Ch. 364. 

1617. .] — Re Adams & Perky’s Contract, 

No. 1686, post 


(d) Trust for Payment of Debts, Legacies, and 
Annuities. 

1618. Whether trustees take legal estate— Trust 
to pay annuities.] — A. devised his real & personal 
estates to his wife for life, & directed part of the 
personalty to be sold after his wife’s death by the 
exor., & divided between C., D., E., E., <&; G. : he 
then gave two annuities to 11. I. to be paid by 
his exors. out of his whole estate, &, to commence 
after his wife’s death; & ho then devised “the 
remainder of the profits, after his wife’s death, & 
after the yearly payments to the annuitants, out 
of his whole estate, to li., 0., &; D. equally share & 
share alike ” : — Held : the exor. took a fee. 

As these annuitants were to take a beneficial 
interest out of the real estate, & the payments 
were to be made by the exors., the latter must of 
necessity take a fee, in order to answer the charges 
made upon them, as has been determined in a 
variety of cases (Lord Kenyon). — Doe d. Beezley 
V. WOODHOUSE (1790), 4 Term Rep. 89 ; 100 E. R. 


Annotations : — Apld. Anthony v. Keoa (1831), 2 Cr. & J. 75. 

Vn (1856), 8 Do G. M. & G. 506. 

•(‘Le Wynch’H Trusts, Ex p. Wynch (1851), 5 De G. M. 
cC O. ioo. 

1619. .] — Testator, amongst several 

other bequests & devises to his grandchildren, gave 
to his granddaughter M. a house called Plasbach, 
a freehold, remainder, on her death without issue 
to her brother W. He afterwards gave to his wife 
the sum of £20 yearly, & every year, to be paid 
out of the freehold estates, & the lease of Penlan, 
a leasehold, by trustees thereinafter named, &, at 
the same time, notwithstanding there would be 
nothing to the grandcliildrcn as long as their 
grandmother lived.” Testator afterwards nomi- 
na^d & appointed E. & (J, “as trustees to look 
m that justice should be duly administered between 
the parties.” M. died in testator’s lifetime, & the 
^e suiwived testator :—IIeld : W. did not take 
the legal estate, but it vested in the trustees. 

The trustees cannot perform the duties imposed 
upon them, unless the legal estate is vested in 
them (Lord Lyndhurst, C.B.).— Anthony v. 
Rees (1831), 2 Or. & J. 75 ; 2 Tyr. 100 : 1 L. J. 
Ex. 44 ; 149 E. R. 31, 

^nnoto<ion« — Dtetd. L. & S. W. liy. v. Bridger (1864), 10 
cii D%0 Jones & Evans (1883), 24 


1620. A. devised his freehold lands 

held m fee simple to two trustees, without using 
words of inheritance, in trust to sutler his wife 
^ enjoy the rents & profits for her life, & after 
her death to pay, out of the rents, an annuity of 
£10 to ^ brother for ten years. He also be- 
queathed several pecuniary legacies to various 
legatees, & directed the trustees to pay them when 
the legatees came of age, & appointed his widow 
bw^rix. He devised land to G. G., the son of 


G. G., & a house to G. G., the son of G. G. ; & he 
bequeathed pecuniary legacies to G. G., the son 
of G. G., & to G. G.,the son of J. G. ; — Held : the 
trustees took a chattel interest till the annuity & 
legacies were paid. — Doe d. Oord v. Needs (1836), 
2 M. & W. 129 ; 2 Gale, 246 ; 6 L. J. Ex. 69 ; 160 
E. R. 698. 

Annotaiions : — Mentd. Doe d. Hiscocks v, Hlscocks (1839), 
6 M. & W. 363 ; Doo d. Alien v. Allen (1840), 12 Ad. & El. 
451 ; Mostyn v. Mostyn (1854), 6 H. L. Cas. 156 ; Mlokle- 
thwait V. Mloklethwalt (1868), 4 C. B. N. 8. 790 ; Grant v. 
Grant (1870), L. R. 6 O. P. 727 ; JRc Mayo, Chester r. 
Kelrl, [1901] 1 Ch. 404. 

1621. .] — Testator, seised in fee of an 

undivided moiety in certain real estates, devised 
all his real & personal estate to two persons, their 
heirs, exors. & administrators, in trust, to receive 
the rents & profits, & pay thereout various annui- 
ties, which they were authorised to raise by mtge. 
of all or any part of the estates. The will also 
contained a power to the trustees to accept sur- 
renders of old leases & to grant new ones, with 
certain specified conditions : — Held : the trustees 
took an estate in fee in the freehold & an absolute 
estate in^the leasehold property. — D ob d. Blagrave 
V. Stephens (1850), 15 L. T. O. S. 641. 

1622. .] — A devise before 1838 to 

trustees in trust to pay a life annuity with power 
to raise it by distress or sale as for rent in arrear 
gives them the legal fee. — W hittemore Whitte- 
MORE (1808), 38 L. J. Ch. 17 ; 19 L. T. 236. 

1623. Trust to pay debts & legacies.] — D oe 

d. Gord V. Needs, No. 1620, ante. 

1624. .] — Where there is a devise to 

trustees to pay debts the estate of the trustees 
cannot bo measured by the duration of the life 
estates. — C reaton v. Oreaton (1856), 3 Sm. & G. 
386 ; 26 L. J. Ch. 266 ; 28 L. T. O. S. 171 ; 2 Jur. 
N. 8. 1223 ; 5 W. R. 123 ; 66 E. R. 706. 

Annotations : — Apld. Sponce v. Spence (1862), 12 C. B. N. S. 

199 ; Marshall c. Gingcll (1882), 21 Ch. D. 790 : lie 
Brooke, Brooke v. Brooke, 11894] 1 Ch. 43. Reid. Re 
Lashinar, Moody v, Penfold, [1891] 1 Ch. 268. 

1625. .] — Testator, by a will made 

subsequently to Wills Act, 1837 (c. 26), after direct- 
ing that his debts & funeral & testamentary expenses 
should be paid by his exors. as soon as con- 
veniently might be after his decease, devised all his 
real & personal estate to trustees, whom he after- 
wards appointed his exors., in trust to pay the 
rents, & proceeds thereof to his son J. for his 
natural life ; &, from & after the death of J., in 
trust for the right heirs of him, J., for ever : — Held : 
by reason of the direction to them to pay debts, 
the trustees took the legal estate in fee.— Spence 
V. Spence (1862), 12 0. B. N. S. 199 ; 31 L. J. 0. P. 
189 ; 6 L. T. 638 ; 10 W. R. 605 ; 142 E. R. 1119. 
Annotations: — Apld. Marshall v. Gingell (1882), 21 Ch. D. 

790 ; Rc Brooke, Brooke v. Brooke, [1894] 1 Ch. 43. Reid. 
Re Loahmar, Moody v. Ponfold, [1891] 1 Ch. 258. 

1626. — Testator, by his will made 

in 1838, directed his debts to be paid ; & he devised 
specific real estate to four persons, whom he after- 
wards named as his exors., their heirs & assigns, 
upon trust & for the intents & purposes therein- 
after mentioned, viz., upon trust during the 
minority of his daughter D., to receive the rents 
& apply same for her benefit till she should attain 
twenty-one, &, on her attaining twenty-one, to 
pay to or permit & suffer her to receive the rents 
during her life for her separate use, without power 
of anticipation ; &, from & after her death, upon 
trust for, & testator thereby gave & devised the 
property to the issue children or child of the 
daughter who should live to attain twenty-one, in 


I estate — Trust to pay annuities.} — Re 
CORMACK, PBBMANENT TRUSTEE CO. 
1 V. (JORMAOK (1911), 11 S. R. N. S. W. 


261 ; 28 N. S. W. W. N. 80.— AUS. 

1618 U. .1 — Crawtord V. 

Lunat (1876), 28 Gr. 244.— CAN. 
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equal shares, if more than one, &> to their respective 
heirs & assigns, with remainders over. After 
maJdng other specific devises & bequests, Testator 
devised & bequeathed the residue of his estate &; 
effects, subject to & charged with the payment of 
his debts, to one of his trustees absolutely, for 
his own use & benefit. The daughter D. survived 
testator, & she afterwards married <fe had three 
cluldren, but she died before any of them had 
attained twenty-one : — Held : by reason of the 
direction that testator’s debts sliould be paid, the 
trustees took the whole legal estate in fee simple 
in the specifically devised estate. — M arsh aix v, 
Gingell (1882), 21 Ch. D. 790 ; 61 L. J. Ch. 818 ; 
47 L. T. 169 ; 31 W. R. 03. 

Annotations: — APld. He Brooke, Brooke v. Brooke, [1894] 

1 Ch. 48. Refa. Re Bourne, Ilyraer t>. Harpley (1887), 35 

W. B. 359 ; lie Loshmar, Moody v. Penfold, [1891] 1 Ch. 

258. Mentd. Blackman v. Fysh (1891), 60 L. J. Ch. 660. 

1627. .] — Testatrix, who died in 1876, 

after directing her debts to be paid by her exors. 
thereinafter named, specially devised a freehold 
messuage to her sons 11. & W. & their heirs, upon 
trust to allow H. to use & enjoy same for his life, 
& after his decease upon trust for all & every one 
or more of the children of H. as he should by deed 
or will appoint, in default of appointment in 
trust for all & every one or more of the children 
of II. who being sons should attain twenty-one, 
or being daughters should attain that age or marry, 

appointed her said sons H. & W. her exors. 
IT. having died in 1892, without having exercised 
the power of appointment, leaving two children, 
infants & unmanned, the question arose whether 
the remainder to the cliildren was a legal contingent 
remainder which had failed for want of a freehold 
to support it, or whether the legal estate in fee 
was vested in tlie devisees &: exors. : — Held : the 
direction to pay debts was suflicient to show that 
testatrix did not mean to avail herself of the 
machinery of Statute of Uses in the specific devise 
to her sons & their heirs, or to make them mere 
conduit pipes of tlie legal estate, but she intended 
that the legal estate should pass to, & not tlirough, 
them “ in trust ” according to the modern significa- 
tion of the term. — He Brooke, Brooke v, Brooke, 
L1894] 1 Ch. 43 ; 63 L. J. Ch. 159 ; 70 L. T. 71 ; 
42 W. K. 186 ; 10 T. L. K. 64 ; 38 Sol. Jo. 42 ; 
8 R. 24. 

1628. .] — Re Adams & Perry’s Con- 

tract No. 1686, post, 

1629. Charge — Debts.] — A. devised thus, 

“ As to my real & personal estate, subject to my 
debts & funeral expenses, I give & devise same os 
follows, viz. my real estates, & also my personal 
estate, unto J. & O. & I heir heirs on the following 
trusts, viz. to the intent that they dispose of my 
personal estate in discharge of my debts, funeral 
expenses, & such legacies as I may direct & as to 
my real estates, subject to my debts & such charges 
as I may make, I give & de\’ise the same to R. for 
life : — Held : under this devise the legal estate in 
the realtv vested in R. for his life, J. & O. took 
no estate therein. — Kenrick v. Beauclerck 
(LordW.) (1802), 3 Bos. & P. 176 ; 127 E. R. 96. 
^n^tatixms White v. Parker (1835), 1 Binff. N. O. 

ali' Po© d. .Cadogan v, Ewart (1 88^8), 7 Ad. & El. 

636. a6j.u. MttiTsuail v. uiiigeil (iSoz), 21 \jb. u. 790. 

1630. 1 — Walton v. Shal- 

CRoss (1863), 21 L. T. O. S. 164. 
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1681. .] — Re Adams & Perry’s 

Contract, No. 1688, post, 

1682. Jointure.] — Testator devised 

certain lands, part mortgaged in fee, & part unin- 
cuinbered, to trustees & their heirs, to pay debts 
in aid of the personal estate, & devised the surplus, 

all his other lands, etc., to his first & other sons 
successively for life, with successive remainders to 
trustees & their heirs, to preserve subsequent 
estates during the lives of the several tenants for 
life, with several remainders successively to the 
first & other sons of the bodies of testator’s several 
sons, in tail male, with like romaindei‘s to Ids 
daughter for life, to trustees, etc. & to her first & 
other sons successively in tail male ; with a pro- 
viso that each of testator’s sons, as he came into 
possession, miglit from time to time grant or 
appoint all or any part of the lands whereof he 
should be so seised & possessed, to trustees, on 
trust by the rents & profits to pay a jointure to 
any wife, etc. for the term of each such wife’s 
natural life only. There were also powers by deeds 
to charge the lands with younger children’s por- 
tions, & to lease for twenty-one years. While the 
mtges. remained outstanding, & the trusts for 
payment of debts unperformed, the eldest son, by 
deed, reciting the will & power, conveyed lands to 
trustees & their heirs, on trust by the rents & 
profits to raise & pay a jointure to his wife, during 
her natural life only ; & charged the lands with por- 
tions for younger children, if any ; wliich deed also 
contained a covenant for quiet enjoyment against 
the settlor & testator, during the wife’s life : — 
Held : by such deed the trustees of the jointure 
took no legal estate. — Wykham v. Wykham 
(1810), 3 Taunt. 316 ; 128 E. R. 120 ; subsequent 
proceedings (1811), 18 Ves. 395, L. C. 

(e) Trust to Convey, 

1633. Trustee takes legal estate.] — Devise to 
trustees, their heirs assigns for ever, upon trust 
to pay the rents to a married woman for her life, 
notwithstanding her coverture ; & after her de- 
cease to convev to the use of such persons as she 
should appoint . : — Held : this passed the whole 
legal estate in fee to the trustees. — Doe d. Booth 
V, Fiebd (1831), 2 B. & Ad. 564 ; 9 L. J. O. S. 
K. B. 274 ; 109 E. R. 1252. 

1634. .] — Van Grutten v, Foxwell, 

Foxwekl V, VAN Grutten, No. 1704, post, 

1636. Postponement of estate where pre- 

vious trust — ^Trust to permit beneficiary to take 
rents & profits.] — Dob d. Noble v, Bolton, No. 
1692, ante. 

(/) Power of SaUf etc, 

1636. Whether trustees take legal estate — Power 
of sale.] — Part of the trust is to sell the whole or a 
sufficient part for the payment of debts & legacies 
which would carry a fee by construction (Lord 
Hardwickb, 0.). — ^Bagshaw v, Spencer (1748), 
as reported in 1 Ves. Sen. 142 ; 27 E. R. 944, L. 0. 
AnnotaMons : — Mentd. Exel v. Wallace (1751), 2 Ves. Sen 

318; Theebridge v. Kllburne (1751), 2 Ves. Sen. 233; 

Garth v. Baldwin (1755), 2 Ves. Son. 646 ; Sayer v. 

Moeterman (1757), WUm. 386 ; Wright v. Pearson (1768), 

Amb. 358 ; King v. Buroholl (1759), 1 Eden, 424 ; Doe d. 

Long V. Laming (1760), 2 Burr. llOO ; Le Rousseau v. 

Rede (1761), 2 Eden. 1 ; Rooker. Rooke (1761), 2 Eden, 8 ; 

Strong V. Teatt (17691, 2 Burr. 912 ; Hodgson tj. Ambrose 

(1780), 1 Doug. K. B. 337 ; Jonos v. ]^rgan (1783), 1 


PART 11. SECT. 8, SUB-SECT. 1. — 

0. (e). 

takes legal estate .] — A 
to trustees to convey gives a 
SStwf. tenancy without 

Inheritanoe.— Doe d. Bbr- 
^ngi^^Hiscott (1839), 4 Ont. Dig. 


163311. .1 — Re Romanes & 

Smith (1880), 8 P. R. 323.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 
C. (t). 

1636 i. Whether trustees take legal 
estate — Power of «oZ«.1-—Patulo v, 
Boyinqton (1864), 4 O. P. 126. — CAN. 


163611. .] — Youno V. El- 

liott (1864), 23 U. C. R. 420.— CAN. 

1686 iil. .1— A devise of 

land in trust for the purpose of selling 
the lands passes the legal estate Sc the 
beneficiaries take an equitable interest. 
— Toomky V. Bhupendra Nath Bose 
(1928), I. L. R. 7 Pat. 620.— IND. 
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Sect 8. — Tenure and tranamiesion of trust property : 

Sub-sect. 1, C. (/), cfe D. (g) i.J 

Bro. C. C. 206 ; Thong ». Bedford (1783), 1 Bro. C. O. 813 ; 

Ooodright v. Herring (1786). 4 Doug. K. B. 298 ; Philips 

V. Brydos (1796), 3 ves. 120; Harton v. Harton (1798), 

7 Term Rep. 652 ; Goodtltle v. Herring (1801), 1 East, 

264 ; Kennck v. Beauclerok (1802), 3 Bos. & P. 175 ; 

Roe d. Thong v. Bedford (1815), 4 M. & S. 362 : Jervolso 

V. Northumberland (1820), 1 Jao. & W. 559 ; Hlmington 

V. Cannon (185.S), 12 C. B. 18 ; Rcarsdale v. Curzon (1860), 

1 John. & H. 40 ; lie Brooke, Brooke v. Dickson, [1923] 

2 Ch. 265. 

1687. .] — One devised a rentcharge to 

his wife for life together with the interest in 
£1,200 ; & after her decease devised the rentcharge 
to trustees & their heirs to sell & dispose of same 
& distribute the purchase-money amongst certain 
persons ; & after giving a few small legacies 

directed his household goods, etc., to be sold ; & 
the money arising from the sale of the rentcharge 
& from his household goods, etc., & from all other 
his estate & effects of what nature or kind soever 
wheresoever, he directed should be first liable to 
the payment of legacies, & the residue to Vje divided 
into certain parts which he bequeathed to certain 
persons ; with a proviso that the receipt of the 
trustees to a purchaser of the rentcharge should be 
sufficient without seeing to the application of the 
purchase-money : & then he appointed the trustees & 
his wife his exors. : — Held : the trustees did not take 
the legal estate in the real property of the devisor. 

A power of sale does not of itself give the legal 
property. Where a man directs his exors. to sell, 
till sale the land descends to the heir-at-law 
(Lawrence, J.). — Htlton v. Kenworthy (1803), 
3 East, 663 ; 102 E. E. 708. 

1638 . ,] — ( 1 ) Testator, by his wiU, 

dated July 26, 1825, devised as follows : — “ I give 
& devise unto my wife E., to W. & J., their heirs, 
exors., & administrators, all my real & personal 
estates whatsoever, upon trust to pay the rents, 
interest, & produce thereof unto my wife during her 
lifetime, & after her decease to pay & apply the 
rents, issues, & profits thereof for & towards the 
maintenance of my children during their lives, 
with benefit of survivorship ; &, after their several 
deceases, I give & devise the share of her so dying 
unto her children & unto his or their heirs, as 
tenants in common. I give, direct, ordain, & 
appoint unto my wife E., to W. & J., th(*ir heirs, 
exors., & administrators, power &; authority to 
sell, dispose of, mortgage, lease & otherwise in all 
manners manage my estate, both real <fe personal, 
as if I were living. 1 appoint my wife E., & W. 
& J., the exors. of this my will, & also guardians of 
my children.” Testator died in 1825, leaving his 
widow E., one of pltfs., & three infant daughters 
unmarried, the yovmgest of whom died in 1844 ; 
& the eldest in 1832 married, & had several children 
living at the date of the hereinafter-mentioned 
contract of sale. J. never acted under the will, &, 
in 1833, executed a deed disclaiming all interest 
under the will. The other party, W., died in 1840. 
In 1845, E., testator’s widow, entered into a con- 
tract to sell certain land of which testator was 
seised in fee simple at the time of his death. In 
an action by E. against the vendee for the recovery 
of the purchase-money ; — ffeld : she took an estate 
in fee simple in the land in question. 

(2) The general rule is, that where an estate 
is given to trustees, all the trusts which they are to 
perform must, primd facie at least, be performed by 
them by virtue & in respect of the estate vested in 
them (Parke, J.). — ^Watson v. Pearson (1848), 
2 Exch. 681 ; 18 L. J. Ex. 46 ; 12 L. T. O. S. 66 ; 
164 E. R. 623. 


AnnotatUma : — Ae to 


^ (1) Reid. Doe d. Blagrara v. Stephens 
L. T. O. S. 641 ; Pitt v. Daore (1876), 3 Ch. D. 


295. A$ to (2) Oo&Sd. Blagrave v. Blamve (1849), 4 

Exch. 550 ; Baker v. White (1875^ L. R. 20 Eq. i66. 

Rrfd. Smith V. Smith (1861), 11 C. B. N. 8. 121 . OeneraUy» 

Retd. Poad v. Watson (1855), 6 E. &; B. 606. 

1039. .1 — A will contained the follow- 

ing words — ^viz. : “ as it may probably happen 
that the arrangements made by this will cannot be 
carried into effect without a sale of the whole or 
at least a great portion of my real & personal 
estates, I recommend great caution in the sale 
thereof, for I believe that my landed propertv is 
daily increasing in value,” followed by a nomina- 
tion of exors. & trustees, “ for duly carrying the 
disposition of all the property, thereby given or 
alluded to, into effect ” ; — Held : this was not 
sufficient to divest a legal estate previously devised 
to children & to vest it in the trustees. — ^London & 
South Western Ry. Co. v. Bridger (1864), 4 
New Rep. 261 ; 10 L. T. 089 ; 10 Jur. N. S. 050 ; 
12 W. R. 948. 

1640. .] — Testator, without expressly 

devising his real estate, empowered his trustees « 
exors. to manage & to sell & invest the proceeds. 
He directed them, under the management of his 
wife, to carry on his farm for the maintenance of 
his family, & subject to that trust directed his 
real & personal estate to be held on trust for his 
children equally, some of whom were to bring into 
hotchpot property of their own : — Held : the 
trustees had the legal estate in the realty, on the 
death of the wife, though the children were all of 
age, could sell & convey. — Cooke v. Simpson 
(1877), 46 L. J. Ch. 463. 

1641. Construction of private Act.] — 

J. devised lands by wiU to trustees. The will con- 
tained no power of sale. In 1873 a private Act of 
Parliament was passed, reciting that it was desirable 
that the lands should be sold, &> enacting ” from 
& after the passing of this Act the legal estate in 
the lands and hereditaments devised by the will 
of J. shaU, for the purposes of this Act, vest in W., 
J., & R.” The Act went on to give the trustees 
power to sell all or any part of the lands ; — Held : 
the legal estate was vested in the tmstees for all 
purposes. — Underwood v. Pennington (1877), 
37 L. T. 320, P. C. 

1642. Power of leasing.] — Devise to tms- 

tees, their heirs, exors., administrators, & assigns, 
in trust, to let the freehold estates for any term 
they thought proper, at the best improved yearly 
rent, to pay one-third of the rents of the freehold 
estates to his wife for life, & one -third of the person- 
alty to her absolutely, & then to lay out the other 
two-thirds of the personalty in the funds ; & to 
pay the dividends & the rents of two-thirds of the 
freehold estates, &, after the death of the wife, the 
other third of the rent of the freehold estate to his 
daughter for her own separate use, & after her death 
the freehold estates & two-thirds of the personal 
estate to the daughter’s children, to be equally 
divided amongst them, & to be paid them at the 
respective ages of twenty-one years ; & if his 

daughter died without leaving issue, then his free- 
hold estates to his wife for life, & after her death 
to his heir at law, as if he had died intestate ; — 
Held : the trustees took an estate in fee. 

If these leases were to be made out of their 
estate, they must have the fee (Abbott, J.). — 
Dob d. Tomkyns v. WifiAN (1818), 2 B. & Aid. 84 ; 
106 E. R. 298. 

Annotationa : — Apld. Hougton v. Hughes (1827), 6 B. & 0. 

403. Polld. Doe d. Keen v. Walbank (1831), 2 B. & Ad. 

554. Diatd. Ackland v. Lutley (1839), 9 Ad. & El. 879 ; 

Doe d. Klmber v. Cafe (1862), 7 Exob. 676. Apld. CoUlor 

V. Walters (1873). L. K. 17 Eq. 252. Reid. Aokland v. 

Prlng (1841), 2 Man. & G. 937 : Baker v. White (1876), 

L. R. 90 Eq. 166 ; CJuaUffe v. Brancker (1876), 8 D. 

893. 
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1648. 


-.] — Testator devised to trustees 


their heu*8, ceiiain premises described in his will, 
upon trust to permit his daughter to enjoy the 
same, & take the rents during her life exclusively 
of her husband ; & from & after her decease, 
upon trust to the use of such child or children, & 
for such estate as she, notwitlistanding her cover- 
ture, should by any deed or will appoint ; & for 
want of such appointment, then to tne use of the 
heirs of her body ; & for default of such issue, to 
his own right heirs for ever. Then, after devising 
several other lands to the trustees in the like terms, 
he concluded thus : “ I hereby will, etc., that the 
trustees, & each of them, shall, may & do, in 
every respect give receipts, pay money, & demise 
the aforesaid premises, or any part thereof, as 
shall be consiert^ent with their duty & trust, or 
otherwise ; — Held : the trustees took a fee simple 
in the lands devised to them. 

If leases made in pursuance of iliis direction 
would take effect out of the estate of the trustees, 
they must take the fee (Lord Tenterden, — 
Doe d. Keen v. Walbank (1831), 2 B. & Ad. 654 ; 
1 ) L. J. O. S. K. B. 276 ; 109 E. R. 1248. 

Annotations : — Befd. Ackland v. Pring (1811), 2 Man. & G. 

937 : Doe d. Klmber v. Cafe (1852), 7 Exch. 075 ; CoUior 

V. Walters (1873), L. R. 17 Eq. 252. 

1644. Power of management.] — Cooke v. 

Simpson, No. 1640, ante. 

164-5. Trustees having several powers — 

Only one requiring legal estate.] — Testator devised 
four estates, three of wliich ho settled to uses in 
strict settlement under which an infant was now 
tenant in tail of the C. estate. The fourth estate 
he limited to trustees for a term of one thousand 
years upon trust out of the rents & profits to dis- 
charge the incumbrances upon all the estates in a 
certain order, & subject thereto lie settled the 
estate to the uses of the two estates other 
than the C. estate. The will contained a pro- 
vision as to each estate that if any person who, 
if the provision had not been inserted therein, 
would for the time being be entitled to the 
possession or receipt of the rents & profits of 
such estate as tenant for life or in tail should bo 
under the age of twenty-one years, then & in such 
case & as often as same should happen the trustees 
of the will should enter into possession or receipt 
of the rents <fe profits of the estate, & should 
during the minority of such person keep up the 
mansion house & manage the property with power 
{inter alia) to hold manorial cts. accept sur- 
renders of leases ; & should maintain the infant, 
& apply the surplus rents profits in the same way 
as those of the fourth estate. Upon an originating 
summons to determine the validity of the minority 
clause ; — Held : there was no necessity for imply- 
ing any estate at all in the trustees for that without 
any such estate they could enter & take posses- 
sion & exercise the powers entrusted to them, & 
the mere inclusion in those powers of one, that of 
holding manorial cts., which could not be exercised 
without their having the legal estate did not operate 
so as to change the whole character of the settle- 
ment. At most it WM only a power, & not a trust, 
^do something which the law would not allow, 
ihe minorit y clause was therefore valid. — Me 
^ Warrington (Earl), Payne v. Grey, 
1 C!h. 343 j 81 L. J. Ch. 302 ; 106 L. T. 913 ; 
28 T. L, R. 169 ; 66 Sol. Jo. 204, 0. A. 


D. Extent of Eataie* 

(o) What May be Considered. 

1. Terms of LimitoHon. 

1646. Indefinite devise to trustees followed by 
gut over->-E8tate of trustees limited to Ufe of first 


benefloiary.] — Doe d. Woodcock v. Barthrop, 
No. 1666, post. 

1647. .] — 'I'o trespass for breaking 

entering pltf.’s close, deft, pleaded, (a) ihe user of 
a right of way for twenty yeai's ; (b) a user of the 
way for forty years. Replication to the former 
plea, that the corpn. of L., being seised in fee of the 
loctts in quo, by indenture of feoffment demised 
it to H. for three lives & twenty-one years ; that 
the coipn. delivered seisin to II., who became & 
was seised of the close during the period of twenty 
years in the plea mentioned, & the term so demised 
was existing in full force, & not expired, surrendered, 
or otherwise become void. The replication to ihe 
other plea stated, in similar terms, the demise of 
the locus in quo by the corpn. of L. to H., & then 
alleged that H., being so seised of the locus in quoy 
by indenture between 0. of the first part, II. of the 
second pari, & M. & W. of the third part, granted 
to M. & W. a right of way over the locus in quoy 
Rejoinder to replication to first plea, that the term 
so demised was not existing during the period of 
twenty years in that plea mentioned, mido eiformd. 
Rejoinder to replication to second plea, that H. 
did not grant to M. & W. the right of way, modo ei 
formd. At the trial, it appeared that the corpn. of 

L. , being seised in fee of the locus in quo, by in- 
denture of Feb. 17, 1800, demised it to H. for three 
lives & twenty-one years. By indenture of 
July 23, 1803, after reciting the above indenture, 
n. assigned to C. the demised premises for securing 
payment of £1,200, lent by C. to H. By indenture 
of Feb. 0, 1804, after reciting the demise to H. by 
the corpn., the assignment by H. to C., & also 
reciting that H. had agreed to sell part of the land to 

M. & W. for a sum out of which the sum due from H. 
should be paid to C. ; 0., at the request of II., 
bargained, sold, assigned, & transferred, & II. 
granted, bargained, sold, assigned, & transferred 
to M. &. W. part of the demised premises, together 
with the right of way in question. In 1812, H. 
died, having made his will, whereby, after be- 
queathing his estates to his wife for life, he devised 
the same, after her death, to J. & M., in manner 
following, “ upon trust to pay & apply the rents, 
issues, profits of the same to & for the life & 
benefit of my daughter M., & her assigns, during 
her life, & independent of her present or any 
future husband ; & from & after the decease of 
my daughter, I give, devise, & bequeath my real 
& leasehold estates as aforesaid unto & equally 
among all & every the children of my daughter M., 
share & share alike, a« tenants in common ; & 
if M. shall die without leaving lawful issue her 
surviving, then I give, etc., the same to my grand- 
daughter A.” In 1816 the wife of H. died, by 
indenture of Dec. 11, 1817, the corpn. of L. assigned 
to the trustees the reversion in fee simple of the 
locus in quo : — Held : pltf. was entitled to a verdict 
on the rejoinder to the replication to the first 
plea, since the trustees under the will of II. took 
only an estate during the life of testator’s daughter, 
& therefore the lease for lives did not merge in the 
grant of the reversion. 

The gift over is by words as strong as those by 
which the propeity is given to the trustees. It is 
as if testator had said, I direct that the estates 
of the trustees shall cease on the death of M*, & 
I then give the corpus of the property to my 
children ” (Parke, B.). — Cooke v. Blake (1847), 
1 Exch. 220 ; 17 L. J. Ex. 370 ; 9 L. T. O. S. 
367 ; 164 E. R. 93. 

Annotations : — Reid. H. v. Bendy (1853), 1 E. & B. 820 ; 

Phelpi V. Prew (1854). 18 Jnr. 245. Mentd. Wills e. 

Murray (1860), 4 Exoh. 848 ; Buchanan v. Kinnlnsr (1851), 

2h.M.Si P. 526 : Platt v. Else (1858), 8 Exoh. 364. 

1648. ,] — (1) What was to happen 
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Sect 8. — Tenure ayid iransmiasion of trust property : 

Suh-sect, 1, D, (a) i., jj, <fc Hi,] 

where testator made a gift in this form : — “ I give 
to A. upon trust to pay to or permit C. to receive 
the rents ? ” . , , there is an old decision, which 
has always been recognised as good law — Doe d. 
Leicester v. Biggs j No. 1584, ante — which has 
decided that under a will so framed the legal estate 
passes, not to the trustee, but to the person who 
takes the life interest (Jessel, M.K.). 

(2) It being admitted that where law is given to 
a trustee upon trust to pay the rents over to any- 
body, the trustee must take the legal estate, 
because otherwise he could not pay at all, as he 
could not receive the rents (Jessel, M.B.). 

(3) Where there is an indefinite devise to 
trustees & their heirs upon trust to pay or allow 
somebody to receive the rents during life, followed 
either by a simple remainder to another person in 
fee simple, or in fee tail, or as another person shall 
appoint, but giving an absolute interest ; or 
followed by a new devise to a person in fee simple, 
or in fee tail, or giving an absolute interest— in 
either of those cases the estate of the trustees 
by implication is to be limited to the life of the 
person who takes the first life interest (Jessel, 
M.R.). — Baker v. White (1876), L. R. 20 Eq. 166 ; 
44 L. J. Ch. 651 ; 33 L. T. 347 ; 26 W. R. 670. 
Annotations: — Apld. Allen v. Bewsey (1877), 7 (h. D. 453. 

Consd. lie Townsend’s Contract, [1895] 1 Oh. 716 ; Re 

Brooke. Brooke v. Dickson, [1923] 2 Ch. 266. Refd, Re 

Alison & Joy’s Contract (1889), 61 L. T. 213 ; Re Brooke, 

Brooke v. Brooke, [1894] 1 Ch. 43. 

ii. Intention of Settlor* 

1649. General rule — Estate dependent on Inten- 
tion of settlor.] — Whereafter a devise to one 
for life devisor limited the estate to trustees & 
their heirs in trust to preserve, contingent re- 
mainders, & to permit the tenant for life to take the 
profits with remainder over on his decease ; 
& he afterwards gave other estates for lives with 
several remainders over, & after each estate for 
life he interposed the same estate to trustees & 
their heirs : — Held : this showed his intent to be, 
that the estates to the trustees should be confined 
to the fives of the several tenants for fives, & 
consequently those in remainder took legal estates, 
there being no other circumstances in the will to 
show a contrary intent. 

We are to collect this the devisor’s intention 
from the whole will (IjOrd Kenyon). — Dob d. 
Compere v. Hicks (1797), 7 Term Rep. 433 ; 101 
E. R. 1061. 

Annotations: — Reid. Curtis v. Price (1805), 12 Ves. 89; 

Doe d. Leach v. Mlcklem (1806), 6 East, 486 ; Hufches 

V. Thomas (1811), 13 East, 474 ; Wykham v. Wykhara 

(1811), 18 Ves. 395 ; Colmoro v. Gregoe (1828), 2 Y. & .1. 

606 ; Losh v. Townley (1834), Coop. temp. Brough. 372; 

Lewis V. Rees (1866), 3 K. & J. 132. 

1650. .] — Under a devise to testator’s 

widow of “ £200 per a'nnum for fife in addition to 
her jointure,” which jointure it appeared was 
secured by a term out of his real estates, ” his 
debts being previously paid ; & to his younger 
cliildren £6,000 each, to be paid respectively at 
twenty-one ” ; after which testator ‘‘ appointed 
A., B. & 0. as trustees of inheritance for the execu- 
tion thereof ” : — Held : the trustees thereby took 
a fee in the testator’s lands. — Trent v, Hanning 
(1806), 7 East, 97 ; 3 Smith K. B. 69 ; 103 E. R. 
37. 

1651. — Devise to trustees & their 

heirs, during the fife of M., in trust, to lay out the 
rents etc., on ^ovt. securities, to accumulate until 
she shall attam twenty-one, & from after she 
shall attain that age, to suffer her to receive & 
take the rents, issues, & profits dtuing her life, not 


subject to the control of any husband with whom 
she may intermarry ; her receipt to be a sufficient 
discharge for the same ; & from & after the decease 
of M., to the heirs of M. for ever : — Serrible : the legal 
estate is vested in the trustees during the life of 
M. — Playford V* Hoare (1829), 3 Y. & J. 176 ; 
148 E. R. 1141, Ex. Ch. 

1652. .] — Blagbavb V. Blagrave, 

No. 1676, post, 

1653. .] — Estate, limited by deed, to 

trustees, their heirs, to preserve, etc., construed an 
estate pur autre vie, to effect the general intention 
of the deed. 

estate was limited to trustees ” & their 
heirs,” to preserve contingent remainders, & it 
was subsequently, & after another fife estate, 
limited to the same trustees for five hundred 
years to raise portions : — Held : having regard to 
the clear intention, the estate to the trustees ” & 
their heirs ” must be controUod, & they took an 
estate pur autre vie, so as to give effect to the term 
of five hundred years. — Beaumont v. Halisbury 
(Marquis) (1864), 19 Beav. 198 ; 3 Eq. Rep. 369 ; 
24 L. J. Ch. 94 ; 24 L. T. O. S. 166 ; 1 Jur. N. S. 
458 ; 62 E. R. 825. 

Annotation : — Reid. Lewis v. Rees (1856), 3 K. &: J. 132. 

1654. .] — Devise to trustees & their 

heirs to preserve contingent remainders, held to 
pass an estate during the life of the tenant for fife 
only & not in fee. — Haddelsey v. Adams (1866), 
22 Beav. 266 ; 26 L. J. Ch. 826 ; 27 L. T. O. S. 
148 ; 2 Jur. N. S. 724 ; 52 E. R. 1110. 

Annotation : — Mentd. Taafle v. Conmee (1862), 10 H. L. Cas. 

I 64. 

I 1656. .] — Testator devised a moiety of 

his real estate to A. & B. then* heirs, to the uses 
& upon Sc for the trusts & purposes thereinafter 
mentioned, namely, to the use of A. & B., their 
exors., administrators & assigns, for one hundred & 
twenty years, if S., the wife of J ., should so long five, 
& subject thereto, to the use of J. for life, with 
remainder to A. & B. A their heirs during his life, 
upon trust to preserve contingent remainders, with 
remainder to the use of all the cliildren of J. Sc 
S. who should be living at the decease of the sur- 
vivor of them, & the issue then living of such of 
the children as should be then dead. Sc the respec- 
tive heirs Sc assigns of such children & issue 
as tenants in common, the issue taking only their 
parent’s share, with divers remainders over. The 
will contained a power authorising A. & B. & the 
survivor of them, & the heirs Sc assigns of such 
survivor, to ” convey in exchange ” any parts of 
the property, & to ” convey upon partition ” 
any of testator’s undivided shares, with a direction 
that for those purposes it should be lawful for 
them by deed to revoke the uses, estates, trusts, Sc 
limitations of the property in shares so exchanged 
or conveyed in partition. Sc by the same or any 
other deed to ” grant & convey ” them to the 
requisite uses, ” or for the purposes aforesaid to 
limit, appoint, or declare such use or uses,” etc., 
as should bo necessary. J. died in the lifetime of 
S. ; — Held : the intention of testator clearly was 
to create a succession of legal limitations in settle- 
ment, Sc the ct. could not hold the legal fee to be 
in A. & B. merely because if it was not in them the 
contingent remainder to the children had in the 
events which h«id happened failed for want of an 
estate of freehold to support it. — Cunliffb v, 
Branoker (1876), 3 Ch. D. 393 ; 46 L. J. Ch. 128 ; 
36 L. T. 678, 0. A. 

Annotations : — Diitd. Richardson v, Harrison (1886), 16 

Q. B. D. 85. Refd. Patchings. Barnett (1880), 49 L. J. Oh. 

666 ; Tudball v. Medlloott (1888), 86 W. R. 886j Re 

Brooke, Brooke v, Brooke, [1894] 1 Ch. 43 ; Ee BloUIs 

Hospital Trustees & Hague's Contract (1899), 47 W. R. 

691 ; Re Brooke, Brooke v. Dickson, [1923] 2 CJh. 268. 
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1050, ,] — jfjg Hart’s Estate, Oxford 

V. Hart, [1883] W. N. 164 ; 18 L. J. N. C. 111. 
Annotation: — Distd. Richardson v. Harrison (1885), 1C 

Q. B. D. 85. 

1667. — By a will made in the year 

1833 testatrix devised a freehold messuage unto 
trustees, their heirs & assigns, upon trust for her 
daughter during her life, & after her decease upon 
such trusts for the lawful child or children of the 
daughter as she should by deed or will appoint, & 
“ in default of such appointment ” in trust for the 
daughter’s right heirs. Testatrix directed that the 
receipts of her daughter should be a discharge to 
the trustees, that the messuage should bo enjoyed 
by her daughter free from the debts, control, or 
engagements, of any husband with whom she 
might intermarry, & that the trustees might 
reimburse themselves, ’l^’estatrix authorised the 
trustees, their heirs or assigns, also to sell the messu- 
age with the consent of her daughter “ or other the 
Iiersons or person who shall be beneficially inte- 
rested under the trusts.” The daughter after her 
mother’s death granted the messuage to defts. in 
fee simple, & died without having been married. 
Pltf., her heir-at-law, having brought an action to 
recover the messuage : — I/eld : the messuage was 
devised to the trustees in fee simple at law, the 
limitation to the right heirs of the daughter in 
default of an appointment to her children was a 
remainder & not an executory devise, both the 
estate for life devised to the daughter & the 
remainder to her right heirs were equitable estates, 
consequently the estate for life & the remainder 
to the right heirs coalesced pursuant to the rule in 
Shelley's Case (1581), 1 Co. Hep. 93, the daughter 
could make a valid disposition of the fee simple, Si 
defts. were entitled to the messuage. — Rtchard- 
80N V, Harrison (1886), 16 Q. B. D. 85 ; 66 L. J. 
Q. B. 68 ; 64 L. T. 456, C. A. 

Annoiationa : — Consd. lie Brooke, Brooko v. Dickson, [1923] 

2 Ch. 265. Refd. Evans r. Evans, [1892] 2 Ch. 173. 

1058. .] — Where a settlor by deed 

conveys an equitable estate in fee simple to trustees 
without words of limitation, in order that the 
equitable fee simple may pass to them, it is neces- 
sary that the settlor should either refer to other 
words in that or some other deed which show an 
intention that the absolute interest is to pass to 
them, or that he should use words which show that 
the trustees are to take all the estate & interest 
that the settlor had. — lie Irwin, Irwin v. Parkes, 
[1904] 2 Ch. 762 ; 73 L. J. Ch. 832 ; 63 W. R. 200 ; 
48 Sol. Jo. 640. 

Annotations: — Consd. Re Monckton's Settlmt., Monckton 

V. Monckton, [1913] 2 C!li. 636 ; Re Nutt’s Settlmt., Mc- 

Lauffhllu V. MoLauffhlin, [1915] 2 Ch. 431. Refd. Re 

Bostock’s Settlmt., Norrlsh v. Bostock, [1921] 2 Ch. 469. 

1659. ,] — ^By a settlement made in 

1908 the settlor, being then entitled for a con- 
tingent reversionary equitable estate in fee simple 
to freehold hereditaments & for a corresponding 
estate to copyhold hereditaments & investments in 
personalty directed to bo held upon the same 
trusts as capital money arising under Settled Land 
Act, 1882 (c. 38), from the freehold hereditaments 
granted unto a trustee, first, the freehold & copy- 
hold hereditaments, & secondly the investments, 
^ same as to the freehold hereditaments 

& the investments ” to the use of the trustee 
according to the customs of the several manors of 
which they are respectively held ” ; & it was 
thereby agreed that the trustee, his exors. or 
a^mu^tratore, or other the trustee or trustees for 
being should stand possessed of the 
ireehold hereditaments upon trust for the settlor 
during his life, & after his death upon such trusts in 
ravour of his widow, children, or remoter issue. 


or the respective husbands or wives of such chil- 
dren as he should appoint, & subject thereto, in 
trust for his sons and daughters in tail as therein 
mentioned, with an ultimate trust for the settlor, 
his heirs & assigns. The copyhold hereditaments 
were to be held on corresponding trusts, & the 
investments were to be applied, first, in discharging 
an incumbrance created by the settlor, & as to 
the residue, if any, in the purchase of freehold 
hereditaments to be assured to the trustee or 
trustees in fee simple upon the same trusts as were 
thereby declared of the freehold hereditaments 
thereby assured. On the death of the trustee in 
1913 : — Held : as to the freehold & copyhold 
hereditaments the trustee took a life interest only, 
<& that the trusts of the settlement came to an 
end on the death of the trustee ; as to the invest- 
ments no words of limitation ajipropriate to real 
estate were necessary to pass an absolute interest 
to the trustee, s. 22 (5) of Settled I^and Act, 
1882 (c. 38), having made no alteration in the law 
in this respect, & the trusts of the settlement did 
not come to an end on the death of the trustee. 

It is perfectly clear that the intention of the 
settlor was to transfer his whole estate & interest 
in the property to the trustee to be held by him 
for the benelit of the beneficiaries under that 
settlement : & the question is whether, having 
regard to that intention, I can give effect to it 
notwithstanding the fact that in the conveyance 
to the trustees there are no words of limitation 
such as ” heirs ” or “ in fee simple ” (Sargant, J.). 
— Re Monckton’8 Settlement, Monckton v, 
Monckton, [1913] 2 Ch. 636 ; 83 L. J. Ch. 34 ; 
109 L. T. 624 ; 67 Sol. Jo. 836. 

Annotations: — Consd. Re Nutt’s Settlmt., McLaughlin v, 
McLaughlin, [1915] 2 Ch. 431 ; Re 'Dostock’s Settlmt., 
Norrlsh v. Bostock, [1921] 2 Ch. 469 ; Rc Dickson’s S. E., 
[1921] 2 Ch. 108. 


iii. Objerta of Trust. 

1660. General rule — Estate dependent on require- 
ments of trust.] — The first question in this case 
is what estate the tiiistees took in the premies, 
because the devise is to them throe, & the survivor 
Si survivors of them, & no words of limitation are 
annexed to their estate ; nor is it said to the heirs 
of the survivor, but it is given them ‘‘ upon the 
trusts hereinafter-mentioned.” Now if they did 
not take a fee, then their estate would not be 
sufficient to answer the trusts thereinafter-men- 
tioned, & BO all such subsequent trusts would be 
void. But upon this point we are all of opinion 
that the trustees take fee simple by implication, for 
the intent of testator plainly appears, viz. that 
they should have an estate sufficient to satisfy A; 
answer all the trusts in the will which must be an 
estate of inheritance (per CuR.). — SiiAW v. Weigh 
(1727), Fitz. G. 7 ; 2 Stra. 798 ; 8 Mod. Rep. 253, 
382 ; Fortes Rep. 68 ; 94 E. R. 628 ; suh nom. 
Shaw v. Wright, 1 Eq. Cas. Abr. 176 ; on appeal, 
sub nom. Sparrow v. Shaw (1729), 3 Bro. Pari. 


Cas. 120, H. L. 

Annotations : — Consd. Haysman t\ Moon (1741), 7 Mod. Bep. 
430. Refd. Bogshaw v. Spencer (1748), 1 Ves. ^n. 142 ; 
Gibson V. Montfort, Rogers v. Gibson (1750), 1 Ves. Sen. 
485 ; Goodtltlo d. Richardson v. Edmonds (1798), 7 Term 
Rep. 635. Mentd. Godolphin v. Godolpnln (1727), 1 
Ves. Son. 21 ; Paplllion r. Voice (1728), Kel. W. 27, 34 ; 
Glonorchy v. Bosville (i733), Cas. temp. Talb. 3 ; Wyld v. 
Lewis (1738), 1 Atk. 432 ; Strode v. Seymour (174l), 2 
Coop. temp. Cott, 536 ; Ginger d. Wlilte v. White (1742), 
Wllles, 348 : Vaughan v. Farrer (1751), 2 Ves. Sen. 182 ; 
Goodtltle d. Pearson v. Otway (1763), 2 Wlls. 6 ; 
Letheullier v. Tracey (1754), Amb. 22() ; Southby v. 
Stonehouse (1765), 2 Ves. Sen. 610 : Sayer v. Masterman 
(1767), WUm. 386 : King v. Burchell (1759), 1 Eden. 424 ; 
Baddeley v. Leppingwell (1764), 3 Burr. 1633 ; Murth* 
walte V. Jenklnson (1823), 2 B. & C. 367. 


1661. 


.] — Trustees have a fee when the 


purposes of the trust cannot be answered other- 
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Sect. 8 . — Tenure and iranamiaaion of iruat properly : 

Sub-sect, 1, D, (a) Hi,'] 

wise. — G ibson v, Montfort (IjORD), Rogers v. 
Gibson (1750), 1 Ves. Sen. 486 ; 27 E. R. 1167 ; 
auh nom, Gibson v. Rogers, Amb. 93, L. O. 
Annotations Ackers r. Phipps (1835), 9 BU. N. S. 

430 ; Torre e. Browne (1866), 5 H. L. Coa. 556 ; Collier 
V. Walters (1873), L. R. 17 Eq. 262. Mentd. HoellnK v. 
Heeling (1774), Lofft. 604 ; Hawkins v. Combo (1783), 
1 Bro. C. C. 335 ; Bamea v. Crowe (1792). 1 Vea. 486 ; 
Thellusson v. Woodford (1798), 4 Ves. 227 ; I’igott v. 
Waller (1802), 7 Ves. 98 ; Greene v. Potter (1843), 2 
Y. & C. Oh. Cos. 517 , Elborno v. Goode (1844), U 
Sim. 165 ; Tlly v. Smith (1844), 1 Coll. 434 ; Hodgson v. 
Beotlve (1863), 1 Hem. & M. 376 ; lie Adams, Adams v. 
Adams, [1893] 1 Ch. 329. 

1662. .] — By deed & fine an estate 

was limited to the use of the husband for life, 
remainder to trustees & their heirs during his life 
to preserve contingent remainders, remainder to 
the wife for life, remainder to the trustees & their 
heii's, not saying “ during her life,” in trust to 
support the contingent uses & estates therein- 
after limited, remainder to the first At other sons 
in tail, remainder to the wife in tail, remainder in 
default of issue to such persons & for such estates 
as she should appoint, etc. : — Held : the trustees 
took a legal estate in fee after the determination 
of the wife’s life estate, So all the subsequent 
limitations were trust estates. — Venables v. 
Morris (1797), 7 Term Rep. 342, 438 ; 101 E. R. 
1009, 1004. 

Annotations: — Distd. Doe d. Compere v. Hicks (1797), 7 
Term Hop. 433. Consd. Curtis v. Price (1805), 12 Ves. 89 ; 
Wykham v. Wykham (1811), 18 Ves. 395. Distd. Doo d. 
Woodcock V. Barthrop (1814), 5 Taunt. 382. Consd. 
Lewis V, Kecs (1856), 3 K. & J. 132. Refd. Doe d. Nichol- 
son V. Welford (1840), 12 Ad. & El. 61, 

1663. ,] — Where the purposes of a 

trust may be answered by giving the trustees a 
less estate than a fee, no greater estate shall pass 
to them by implication. — Doe d. White v. Simp- 
son (1804), 6 East, 102, 1 Smith, K. B. 383 ; 
102 E. R. 1031. 

Annotations : — Consd. Wykham v. Wykham (1809), 11 East, 
458. Apld. Ackland r. Pring (1841), 2 Man. & G. 937. 
Distd. Doo d. Davlea v. Davies (1841), 1 Gal. Sc Bav. 33. 
Dbtd. Poad V. Watson (1856), 25 L. J. Q, B. 396. Distd. 
Collier V. Walters (1873), L. 11. 17 Kq. 252. Refd. Doe d. 
Player v. Nicholls (1823), 1 B. & C. 336 ; Doe d. Gord v. 
Needs (1836), 2 M. & W. 129 ; Doe d. SheUey v. Edlin 
(1836), 4 Ad. & El. 582 ; Fenwick v. Potts (1856), 8 De 
G. M. & G. 506. Mentd. He Stroud (1849), 8 C. B. 502. 

1664. .J — A remainder in fee by settle- 

ment to trustees, limited to the life of the tenant fur 
life, though not so expressed ; the object of the 
trust terminating with that life. — Curtis v. Price 
(1805), 12 Ves. 89 ; 33 B. R. 35. 

Annotations .’—Distd. Colmore v. Tyndall (1828), 2 Y. & J. 
605. Apld. Beaumont v. Salisbury (1854), 19 Bear. 198. 
Ezpld. Lewis V. Roes (1856), 3 K. & J. 1.32. Consd. Cooper 
V. Kynook (1872), 7 Ch. App. 398. Refd. Wykham v, 
Wykham (1811), 18 Vos. 395. Mentd. Baker v. Sowter 
(1847), 10 Beav. 843 ; Kavaiiagh v. Morland (1853), 18 
Jur. 186 ; Denman v. Jones (1867), 16 L. T. 787 ; Beioloy 
V. Carter (1869), 4 Ch. App. 230, 

1665. .] — Devise to trustees, & their 

heirs, etc., for the life of the devisor’s son, to 
support contingent remainders, in trust to permit 
him to receive the rents for life, & after his decease 
to his first & other sons in tail : — Held : an 
equitable estate in the son ; the legal estate in the 
trustees. 

The purpose for wliich an estate is in terms at 
least given to the exors. & their heirs, being to 
preserve the contingent remainder after limited, 
the consequence is necessary, that for tha^urpose 
they must have some estate in them. This is a 
devise to the exors. Sc their heirs during the life of 
the eldest son upon trust to permit him to receive 
the rent & profits for his life : a devise of the legal 
estate to those trustees with a legal remainder to 
the first son of his body (Lord Eldon, C.). — 


Biscob V, Perkins (1813), 1 Ves. &* B. 486 ; 35 
E. R. 188, L. 0. 

Annotations: — Mentd. Pyrko v. Waddlngrbom (1862), 10 

Hare, 1 ; Collard v. Sampson (1853), 4 De G. M. 6c G. 224. 

1008, ,] — Devise of a copyhold to two 

& their heirs, in trust to permit M. to enjoy the 
same or to pay to, or permit & suffer her to receive 
the rents during her life, for her separate use ; Sc 
subject to such estate to M. to such persons, etc., as 
M. should by her will appoint, Sc in default of 
appointment to the right heirs of M. ; the appointee 
by will of M. takes a legal estate, although the 
trustees had never surrendered to the use of the 
will of M., nor had M. been admitted tenant. 

It is a general rule that the legal estate in the 
trustees shall be carried only so far as it is necessary 
to effectuate the several intentions of the will. In 
this case the trust is sufficiently executed by 
limiting to the trustees a base fee determinable 
with the life of M. (Heath, J.). — Dob d. Wood- 
cock V. Barthrop (1814), 5 Taunt. 382 ; 1 Marsh. 
90 ; 128 E. R. 737. 

Annotations : — Consd. Creaton v. Oreaton (1860), 3 Sm. & G. 

386. Apld. Baker v. White (1875), L. R. 20 Eq. 166. 

Consd. Alien v. Bewsoy (1877), 7 Ch. D. 453. Distd. He 

Townsend's Contract, (1895] 1 Oh. 716. Reid. Player r, 

Nicholls (1823), 2 Dow. & Ry. K. B. 480 ; Williams v. 

Waters (1846), 14 M. & W. 166. 

1667. .] — Where an estate is given to 

trustees Sc their heirs indeflnitely, the trustees will 
take the fee if the purposes of the trust require 
that they should have the absolute property in 
them or that they should take it for an indefinite 
period of time, unless a contrary intent is manifested 
on the face of the will (Bayley, J.). — Houston v, 
Hughes (1827), 6 B. & 0. 403 ; 9 Dow. & Ry. K. B. 
464; 108 E.R, 600; aubaequent proceedings (1828), 

5 Russ. 116, L. C. ; (1831), 6 Russ. 141, H. L. 
Annotations : — Consd. Baker v. White (1875), L. R. 20 Eq. 

166; Cunliffo v. Brancker (1876), 3 Ch, D. 393. Refd. 

Allen V, Bewsoy (1877), 7 Ch. D. 453 ; Re Brooke, Brooke 

V. Dickson, [1923] 1 Ch. 360. 

1668. .] — It is not a sufficient groimd 

for restricting an estate limited in a deed to a 
trustee Sc his heirs, to an estate for life, that the 
estate given to the trustee seems to be larger 
than was essential to its purpose, or that the 
limitation has been unnecessarily repeated. — 
Colmore v. Tyndall (1828), 2 Y. & J. 606 ; 148 
E. R. 1060. 

Annotations : — Consd. Boanmont v. Sallabnir (1854), 19 

Beav. 198. Apld. Lewis v. Rees (1856), 3 K. & J. 132. 

1669. .] — Doe d. Shelley v, Edlin, 

No. 1614, ante. 

1670. .] — Barker v. Greenwood, No. 

1586, ante. 

1671. .] — We are of opinion that, in 

order to carry into effect the trusts of this will, 
it was not necessary that the trustees should 
take more than a chattel interest (Tindal, O.J.). — 
Ackland v, Pring (1841), 2 Man. Sc G. 937 ; 3 
Scott, N. R. 297 ; Drinkwater, 189 ; 10 L. J. 0. P. 
231 ; 133 E. R. 1024. 

1672. .] — Lands were devised, before 

Wills Act, 1837 (c. 26), to L. Sc his heirs, in trust 
to permit Sc suffer A. to take tlie rents Sc profits 
during A.’s life, ” with this proviso, to pay ” W., 
out of same, an annuity for her life, Sc it A. died 
before W. to permit W. to enjoy the lands for her 
life ; Sc after the deaths of A. « W., devisor gave 

6 devised the lands to the heirs male of A., 
remainder over. 

A. & W. both survived the devisor. A. survived 
W . : — Held : assuming L. to have had a legal estate 
during W.’s life, A. was legal tenant in tail male 
after W.’s death. — ^Adams v. Adams (1846), 6 
Q. B. 860 ; 14 L. J. Q. B. 171 ; 4 L. T. O. S. 306 ; 
9 Jur. 800; 116 E. R. 324. 
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1573 , ,] — Testator lias imposed on his 

trustees a groat variety of duties, which required 
for their performance the whole legal estate, I 
am of opinion that they took the legal estate & 
the fee (IiORD Lanqdalb, M.R.). — Reynell v. 
Bbyneix (1840), 10 Beav. 21 ; 60 E. R. 489. 

1674. .]— Watson v. Pearson, No. 

1638, ante. 

1575 , ,] — Testator devised as follows : 

I give to B. & S., their heirs, exors.,etC.,my free- 
hold estates at R., & I give full power &> authority 
to B. & S. & their heirs, to accept surrenders of 
all present & future leases & grant new leases. 

I give to B. & S. all my other real estate, in trust, 
out of the rents & profits thereof, to pay my wife 
the jointure of £700 settled by me on her ; & also 
to pay out of the rents & profits of my freehold 
estate unto F. during her life, an annuity of £100 ; 

& thereout also to pay C., during the joint lives 
of her & F. an annuity of £400 ; & after the decease 
of F. if C. should survive her f^ pay 0. an annuity 
of £400 ; & after the decease of 0. in case she shall 
liavo only one child then in trust to pay out of 
the rents & profits of my estates, the yearly 
sum of £200 for the maintenance of such child, 
until he or she shall attain the age of twenty -five 
years, & after that, in trust to raise the sum of 
£1,000 to pay to him or her at that age ; & my will 
is, that so much as my residuary personal estate 
shall fall short of paying my debts & legacies hereby 
given, shall be by my trustees raised & paid out 
of the rents & profits of my several estates, & by 
mtge. of all or any part thereof ; & after payment 
of the interest of the money so to be part borrowed 
& the expenses of keeping my estates in repair, 
& all such costs as my trustees shall expend by 
moans of the trusts, in trust to pay out of the over- 
plus rents & profits thereof, £60 yearly, for the 
maintenance of the eldest son of B., imtil he shall 
have attained the age of twenty-three years; & 

I hereby give fall power to my trustees, & 1 do 
order & direct that they shall settle a jointure on 
any woman such eldest son shall marry, of £60 per 
annum ; & in trust to apply the overplus rents 
profits of my estates in paying off the money so 
to be borrowed on mtge. ; & after payment thereof, 
to pay the rents & profits of my estates to B. during 
his life, to his own use ; & after his decease, then 
my trustees shall stand seised of my r^l estates 
to, for, & upon the uses following (that is to say): 
to the use of J.,the eldest son of B. during his life, 
Ac after the determination of that estate, to the 
use of M. & his heirs during the life of J . upon trust 
to preserve contingent remainders ; & after Ms 
decease to the use of the first son of J. & the heirs 
male of his body ; &, in default of such issue 
to the use of the second, third, fourth, & all other 
sons of J. successively in remainder, & the several 
heirs male of the bodies of such sons. There were 
similar limitations over in default of issue, each life 
estate being followed by a gift to trustees to 
support contingent remainders ; — Held : the 

trustees took an estate in fee simple. ^ 

Those cases, however, in which it is laid down 
that the cts. look solely to the trusts to be per- 
formed, even where there are words of inheritance, 
must be read with this qualification that due effect 
is to be given to the language of the will, unless 
we can collect from the contest an intention to 
give a more limited estate (Parke, B.). — BiiAGR^E 
V. Blaorave (1849), 4 Bxch. 660 ; 19 L. J. Ex. 
414 ; 164 E. R. 1332 ; previous proceedings (1847), 
1 De G. & Sm. 262. ,,,,,, 

^nrutiatioriB : — ilppryd. Doe d. Blagrave v, (1860), 

16 L. T. O. 87641. Held. Doe d. Jones v. (1|5\)» 

6 Exoh. 223 ; Pom^tb v. Blwave (1864), 2 Eg. Rep. 896 ; 
Pood V. WatBon (1865), 26 L. T. 0. S. 142 ; Haddesley v. 


Adams 
W. R. 


), 22 Beav. 260 : Lewis v. Rees (1866), 6 
V. Smith (18G1), 11 C. B. N. S. l2l ; 
.r, gaker v. 


N. 8. 199; 


> (187^, L. R. 20 Eq. 166. 

1575 . .] — (1) A will devising real 

estate to a trustee in language wMch in some of 
the limitations would vest the legal fee m the 
trustee, & in others in the beneficial devisee, & 
containing a power to sell was held, the intention 
being manifest, to contain words large enough to 
vest the legal fee in the trustee. 

(2) Devisee of a trustee cannot relieve Itself 
from breach of timst by alleging that he did not 
act as trustee. 

If a party takes on himself to act as trustee, 

& to sell a trust estate & receives the purch^e- 
money it will not do for that party, whetl^r 
the purchase -money remains in his pocket or he 
liands it over to somebody else, under circum- 
stances that leave him liable to say “ I do not 
think that, under the circumstances I was stnctly 
speaking a trustee ; somebody else was, & there- 
fore you, the party who is cestui que trust cannot 
call on me for the payment of the purchase- 
money ” (Lord Cottbnham, C.). — Rackilam r. 
SiDDALL (1849), 1 Mac. & G. 607 ; 2 H. & Tw. 44 ; 
10 L. T. O. 8. 21 ; 41 E. R. 1400, L. C. 

Annotations :~A8 to (1) ^ 

3 Ch. D. 393. As to (2) Conad. Lyell ^ Kennedy, Kennedy 
V. Lyell (18B9), 14 App. Cas. 437. Rjrtd. Life of 

Scotland t?. Siddal, Cooper v. Greene (1861), 3 De O.F.^ J. 
58. Generally, Mentd. Hope v. Liddell (No. 1), L^^Oell v. 
Norton (1855), 21 Beav. 183 ; Jie Dunning, Hathorloy v. 
Dunning (1885), 64 L. J. Ch. 900. 

1577 . ,] — A direct devise, however, 

may by the context be shown not to give the legal 
estate to the devisee named, & the legal estate 
may, if the purposes of the will require it, con- 
tinue in the trustees (Pollock, C.B.).-~Doe d. 
Ktmber V. Cafe (1852), 7 Exch. 675 ; 21 L. J. Ex. 
219 ; 19 L. T. O. S. 144 ; 155 E. R. 1119. 

AnnotatUms :-~Apia. Smith (1861), 11 a B. N. S. 

121. Reid. Poad v. Watson (1855), 25 L. T. O. 8. 142 . 
Collier v. M'Bcan (1865), 34 Beav. 426 ; Collier y* Wa^tero 
(1873), L. R. 17 Eq. 252 ; Maden v. Taylor (1876), 4.> 
L. J. Ch. 569. 

; 157 g. .] — A devise to trustees & their 

heirs:— Held: to confer an estate co-extensive 
only with tlie trusts they had to perform.— W^D 
i’. Burbuiiy (1854), 18 Beav. 190 ; 62 B. R. 76. 
Annotation ; — Refd. Collier v. Walters (1873), L. R. 17 Eq. 
252. 

j[^ 579 . ,] — Limitation in a deed to 

trustees “ & their heim,” without words restricting 
it to the lives of preceding tenants for life, upon 
trust to preserve contingent remainders : Hcm : 
although the omission of such words was probably 
an oversight, yet, the instrument being a deed, the 
ct. could not construe the limitation as restricted, 
notwithstanding an estate in fee was a larger estate 
than was required for the purposes of the trust. 

To justify the ct. in restricting such a limitotion 
by deed to on estate pur autre vie, it must be shown 
that the intention of the parties, as manifested by 
the deed, cannot be carried into effect, unless the 
limitation be so restricted.— Lewis v. (1866), 

3 K & J. 132 ; 26 L. J. Ch. 101 ; 28 L. T, O. 8. 
229 ; 3 Jm. N. S. 12 ; 6 W. R. 96 ; 69 E. K. 1062. 
Annotation : — Refd. Cooper u. Kynook (1872), 7 Ch. App. 398. 
1530. ,] — Oreaton V. Creaton, No. 

1624, ante. , , , , , 

1581 . .] — If a less estate would 

oertainiy enable the trustees to fulfil all tiu^, 
the fee simple would be cut down to that eata^ 
(Erle, j.). — Poad v. Watson (1865), 6 B. & B. 
600 ; 26 L. T. O. S. 142 ; 8 W. R. 488 ; 119 E. R. 
990 ; on appeal (1866), 6 B. & B. 618, Ex. Oh. 

Annotofiorw .-—Apia. Comer tj. Waljew (1873), L. R. 17 Eq. 
252 ; Re Townsend a Contract, [1896] 1 Ch. 716, 
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Sect, 8 . — Tenure and iransmiaaion ofiruat property : 

Suh’Scct, 1,7). (g) Hi., (6), cfc E. (a) (b) i, it.] 

1682. ,] — Testator, after Apportion- 

ment Act, ] 884 (c. 22), devised freehold lands to two 
tmstecs, their heins Al assigns, upon trust to pay 
thereout to his widow an annuity for her life, & 
after her decease, then upon trust for A. & B. their 
heirs & assigns, as tenants in common : — Held : 
the legal estate in the trustees was not restricted 
to the life of the widow.— Fenwick v. Potts 
(1866), 8 Be G. M. & G. 606 ; 44 E. K. 485, L, JJ. 
Annotations: — Mentd. Jie Beetham, Exp. Broderick (1886), 

18 Q. B. D, 380 ; Swanley Coal Co. v, Benton (1906), 

95 L. T. 669. 

1683. .] — Testator, in 1827, devised 

land to trustees, their heiis & assigns, upon trust 
to stand seised of the land dining the life of W., & 
until testator’s debts & legacies should be satisfied, 
upon trust to let the land, & to apply the rents 
in discharge of the debts & legacies until the same 
should be fully paid, & thenceforth to pay the rents 
to W. for life ; & after the death of W., & the pay- 
ment of the debts & legacies & the expenses of the 
trust, testator devised the land to the heirs of the 
body of W., with remainder to his own right heirs. 
The trustees, after paying the debts & legacies, con- 
veyed tlio legal estate to W. for his life, & W. 
suffered a recovery to the use of himself in fee. 

In a suit for specific performance by W. against 
a purchaser from him : — Held : the trustees took 
under the will an estate determinable on the death 
of W. Ac payment of the debts & legacies. — 
Collier McBean (1805), 34 Beav. 426 ; 6 New 
Kep. 192 ; 34 L. J. Ch. 656 ; 12 L. T. 790 ; 11 
Jur. N. 8. 692 ; 13 W. B. 766 ; 65 E. R. 700 ; 
affd., 1 Ch. App. 81, L. .1 J. 

Annotations N.F. Collier v, Walters (1873), L. 11. 17 Eq. 

252. Mentd. Beioley v. Carter (1869), 4 Ch. App. 230. 

1684. — I .] — A general devise to trustees 

& their heirs imder a will, the purposes of which 
re(juire them to have some legal estate of freehold 
pnmd facie gives the fee, & it lies on the parties 
alleging that they take a less estate to show what 
less estate will serve tlie purpose. — C ollier v. 
Walters (1873), L. R. 17 Eq. 252 ; 43 L. J. Ch. 
216 ; 29 L. T. 868 ; 22 W. R. 209. 

Annotations: — Apld. lie Townsend’s Contract, [1895] 1 Ch. 

716. Reid. Palmer v. Locke (1881), 45 L. T. 229 ; He 

Adams & Porry’s Contract (1899), 47 W. K. 326. Mentd. 

lie Green, Baldock v. Croon (1888), 40 Ch, i). 610. 

1685. .] — Stevenson v, Liverpool 

CoRPN., No. 1587, ante. 

1686. .] — Testator by his will dated 

in 1868 appointed his wife extrix. thereof, & 
directed payment of his debts without saying by 
whom, A, after bequeathing certain pecuniary 
legacies, he gave the residue of his real & personal 
estate to two other persons upon trust as to his 
real estate to pay to or permit & suffer his wife 
to receive the rents & profits for her life, & after 
hp death upon trust to pay to or permit & suffer 
his niece to receive the rents & profits for her life 
for her separate use ; & after declaring certain 
trusts with regard to his personal estate, he directed 
his trustees after the death of the survivor of his 
wife & niece to pay two pecuniary legacies, & after 
payment thereof to stand possessed of his real 
estate & the residue of his personal estate upon 
certain other trusts ; — Held : there was a charge 
upon the real estate of the debts & immediate 
legacies, & also of the two futui-e legacies, the charge 
of the debts & immediate legacies being unaccom- 
panied by any express direction to the trustees to 
pay, did not vest the legal estate in them, the form 
of the gift to the widow, in the absence of any trust 
for her separate use, vested the legal estate in her 
for her life, the purposes of the will not requiring 


that the legal estate should vest in the trustees 
during her lifetime. 

Although testator here purports to devise all 
the residue & remainder of his estate to the 
trustees, their heirs, exors., administrators & 
assigns it does not follow necessarily that the 
trustees take the whole legal estate. It is estab- 
lished by a long series of decisions that they only 
take such legal estate as enables them to carry out 
the trusts imposed upon them. ... It was ad- 
mitted in the argument that the statement given 
in Jarman on Wills 6th ed. p. 1145, was a correct 
statement of the law. That statement is in these 
words : “ The mere fact, that tlie devised property 
is charged with debts or legacies, will not vest the 
legal estate in the trustees, unless they are directed 
to pay them or the will contains some other indica- 
tion of an intention to create a trust for the 
purpose.” Now, the trustees are not exors. & are 
not expressly directed to pay the debts or the 
legacies payable on testator’s death, & it seems to 
mo that under these circumstances it cannot be 
inferred that the existence of the charge operates 
to give them the legal estate. . . . There is here no 
dkection that the beneficial estate for life taken by 
the widow is to be for her separate use. The 
language is upon trust that “ they my trustees & 
the survivor of them & the heirs, exors., adminis- 
trators & assigns of the survivor do, & shall pay to 
or permit A suffer my wife to receive & take the 
rents Ac profits thereof during her life.” According 
to the decision in Doe d. Leicester Y.Bigga^ No. 1584, 
primd facie t unless there is some context to the 
contrary to take away the effect of the words that 
w’ould give her the legal estate during her life. 
. , . The rule which is established in that case 
\Harton v. Harton^ No. 1700, post] is . , . most 
accurately Ac briefly stated by Lord Davey in 
Van Gruiten v. Foxwelly No. 1704, poaty where he 
says : ** It is a convenient rule that where there 
arc recurring occasions for the exercise of active 
duties by the trustees Ac no repeated devises to 
them to enable them to perform their duties, the 
legal estate, if once in the trustees, is to bo deemed 
to bo vested in them throughout, notwithstanding 
the duration in the meantime of what would but 
for the recurring duties be construed as uses 
executed in the beneficiaries ” (Stirling, J.). — 
Re Adams Ac Perry’s Contract, [1899] 1 Ch. 664 ; 
68 L. J. Ch. 259 ; 80 L. T. 149 ; 47 W. R. 326 ; 
43 Sol. Jo. 278. 

1687. Exception to rule — Gift of life estate & 
remainder without change of words.] — The rule 
that trustees take only so much of the legal estate 
as is sufficient to enable them to perform the duties 
imposed on them does not apply where the 

of the life interest & the remainder are made with- 
out any change of words, as where there is a devise 
to trustees, their heirs & assigns, ” in trust for A. 
for life,” after his death, ” in trust for his 
children.” — Tudballv. Medlicott (1888), 59 L. T. 
370; 62J. P.659; 36 W. B. 886 ; 4 T. L. R. 701. 
Annotation : — Mentd. Williams, Torrey v. Knight, The Lord 

of the Isles, [1894] P. 342. 

(6) Effect of Statute. 

Sec Statute of Uses, 1535 (c. 10) ; Wills Act, 
1837 (c. 26), 88. 30, 31 ; Law of Property Act, 1926 
(c. 20), ss. 1 (9) (10), 60, 207. 

E. Commencement and Duration. 

(a) In General. 

1688. Death of surviving trustee — Without 
proving or acting in will — Legal estate vests in 
trustee.] — The fact of a surviving trustee under a 
will dying without proving or acting in the will» 
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will not prevent the legal estate in the trust 
property devised to him from vesting in him, imless 
he has actually renounced probate of the will or 
disclaimed the trusts by deed, & the devisees of the 
trust estates of such trustee, acting under his will, 
cannot, by disclaiming the trusts of the original 
testator’s will, divest themselves of the legal estate 
in the trust property thereby devised by their 
testator. — K ing v, Phillips (1852), 22 L. J. Ch. 
422 ; 20 L. T. O. S. 203 ; 16 Jur. 1080 ; 1 W. R. 
45. 

(b) Failure or Accomplishment of Purpose* 
i. In General* 

1689. When trustees* estate does not come into 
being — Purpose dependent on contingency — Con- 
tingency not arising.] — Devise of particular lands 
in aid of testator’s personal estate, to trustees, for 
the payment of debts, legacies, & funeral expenses, 

“ All the rest, residue, <S6 remainder of his real & 
personal estate to his wife, her heirs, exors. & 
administrators.” The personal estate is sufficient. 
The lands devised in aicf, pass to the wife under the 
lesiduary clause. So if the personal estate had 

roved deficient in part only, the wife would have 
een entitled to the remainder. — G oodtitle d. 
Hart v. Knot (1774), 1 Gowp. 43 ; 08 E. R. 968. 

1690. .] — Doe d. Cadogan v. 

Ewart, No. 1699, post. 

1691. Failure for illegality.] — Testatrix 

after charging her estate with the payment of an 
annuity, devised the same to G., his heirs & assigns, 
for ever ; but her wish & desire was, that G. in liis 
lifetime, should convey the estate to some charitable 
uses, the choice of which was left entirely to his 
discretion ; & subject to this, G. was to enjoy the 
estate to his own use for his life : — Held : this was | 
a devise void by Charitable Uses Act, 1736 (c. 30), 
by which Act, the estate given, & not merely the 
trust, was made void ; the legal estate, upon the 
death of the devisee for life, descended on the heir 
at law. — D oe d. Burdett v. Wrtghte (1819), 

2 B. & Aid. 710 : 100 E. R. 524. 

Annotatvms : — Refd. Doe d. Hammond v. Cooke (1829), 

6 Bing. 174 ; l)oe d. BlackneU v. Plowman (1831), 2 B. & 
Ad. 673; Doo d. Clildgey v. Harris (1847), 16 M. & W 
517 ; Young v. Grove (1847), 4 C. B. GG8 ; Doo d. Egro- 
mont (Lord) v. Langdon (1848), 12 Q. B. 711 ; Garrard v. 
Tuck (1849), 8 C. B. 231 ; Cottrell v. Hughes (1855), 15 
O. B. 532 ; Wright v. Wilkin (1860), 2 B. 8c S. 232 ; Bolton 
V. Bolton (1870), L. K. 5 Exch. 145 ; Churcher v. Martin 
(1889), 42 Ch. D. 312; Re Lacy, Royal General 
Ihcatrical Fund Assocn. v. Kydd, [1899] 2 Ch. 149. 

1692. .] — Real estate was by deed 

expressed to be conveyed to trustees upon chari- 
table trusts. The deed was not enrolled, & the 
grantor died within a year after the execution of 
the deed. On his death the trustees named in the 
deed entered into possession, & apphed the rents 
& profits according to the trusts of the deed ; — 
II eld : the deed was not voidable only, but was 
absolutely void imder Charitable Uses Act, 1735 
(c. 36), s. 3, & was not valid as conveying the legal 
estate, & void only as creating charitable trusts. — 
Churcher v. Martin (1889), 42 Ch. D. 812 ; 58 
L. J. Ch. 686 ; 61 L. T. 113 ; 37 W. R. 682. 
Annotationa : — Refd. Patrick v. Simpson (1889), 24 Q. B. D. 

128 ; Re Lacy, Royal General Theatrical I)\md Assocn. v. 
Kydd, [1899] 2 Ch. 149. 

1693. Determination of trustee’s estate — Occur- 
rence of event specified by settlement.] — ^A. de- 


vised to trustees, their heirs & assigns, all his 
freehold & copyhold estates, upon trust to pay the 
rents thereof to 0. for life for her separate use ; & 
after her death he directed them to stand seised of 
such estates in trust for such persons & purposes 
as she should by will appoint ; &, in defaidt of 
appointment, he devised the estates to her in fee. 

After A. *8 death, the trustees were admitted 
tenants of the copyholds ; & they all died during 
the lifetime of C. 

By her will C. appointed certain persons her 
trustees, & directed them to sell the copyholds & 
assure them to the purchaser, his heirs & assigns. 
After C.’s death, her trustees sold the copyholds by 
auction, & declined to show the purchaser the devo- 
lution of the copyhold title from A.’s surviving 
trustee, on the CTound that under A.’s will his 
trustees only took an estate for the life of 0., & 
that there was an executory devise to her in default 
of appointment, which had taken effect ; — Held : 
(1) under A.’s will his trustees took an estate of 
inheritance in quasi fee simple ; (2) the legal estate 
in the copyholds remained vested in the surviving 
trustee of A.’s will, & the title thereto must be 
deduced accordingly. 

When you find words of devise to trustees 

6 their heirs, then those words are to have their 
full natural effect, as giving an estate of inheritance 
to the trustees, unless something is found on the 
face of the will which cuts that estate down to 
some determinate event (Stirling, J.). — Be 
Townsend’s Contract, [1895] 1 Ch. 716 ; 61 
L. J. Ch. 334 ; 72 L. T. 321 ; 43 W. R. 392 ; 39 
Sol. Jo. 315 ; 13 R. 328. 

Annoiation : — QeneraUy, Reid. Re Brooke, Brooke v. Dickson, 

[1923] 1 Ch. 360. 

Accomplishment of purpose.] — See Sect. 8, 
sub-sect. 1, E. (b) ii., post. 

ii. Accomplishment of Purpose. 

1694. Estate of trustees determines.] — If a man 
devises to trustees to do something for a given 
person when that purpose is at an end, the estate 
ceases (Bayley, J.). — Morrant v. Gough (1827), 

7 B. & C, 206 ; 1 Man. & Ry. K. B. 41 ; 6 L. J. O. S. 
K. B. 14 ; 108 E. R. 700. 

1695. .] — By a marriage settlement White- 

acre is limited to A. for life ; remainder to trustees 
during the life of A. to preserve contingent re- 
mainders ; remainder to B. for life ; remainder to 
the trustees during the life of B. to preserve, etc., 
remainder to the sons of B. by D. successively in 
tail male ; remainder to the right heirs male of B. 
for ever. By the same deed Blackacre is limited 
to B. for life ; remainder to trustees, during the 
life of B. to preserve, etc., remainder to D. for life, 
for raising out of the rents, etc., an annuity, ^ 
subject thereto to the sons of B. by D. successively 
in tail male, remainder to the trustees to the issue 
female of B. by D. for raising portions & mainte- 
nance until twenty-one ; & after raising such sums 
or in default of issue female, to the use of the right 
heirs male of B. for ever ; — Held : the trustees 
took at most a limited fee, determinable on the 
portions being raised, & after twenty years* adverse 
possession as against them, their right must be 
presumed to have been satisfied or released. — 


part II. SECT. 8, SUB-SECT. 1.— 
E. (a). 

k. Devise in trust for daughter — In 
cast of her death to her children — 
Marriage of daughter .] — Nkalis v. 
Jack (1890), N. B. Dltf. hs.— CAN. 

part II. SECT. 8, SUB-SECT. 1.— 
E. (b) I. 

l. IHacreHonary power to tru^s to 


continue trust till estate cleared of 
debt — No reasonable prospect of debt 
being paid — Right of flar to terminate 
ti^.] — SiNCLAm’s Trustees v. Sin- 
clair, [1913] S. C. 178.— SOOT. 

PART II. SECT. 8. SUB-SECT. 1.— 
E. (b) ii. 

1694 i. Estate of trustees determines.] 


— Livingstone v. Powell (1837), 
2 N. B. R. (Ber.) 361.— CAN. 

169411. .] — Buchanan V. Oakes 

(Man.) (1914), 26 W. L. R. 549 ; 15 
D. L. R. 682.— CAN. 

1694 Hi. .] — Nicouson's Trus- 
tees V. Nicolson (I860), 13 Dnnl. 
(Ct. of Seas.) 240, 23 So. Jar. 94.— 
SCOT. 
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Sect. 8. — Tenure and iransmiasion of iruat property : 
Suh-^ecU 1, E. (b) It. dB: (c), F. ] 

Doe d. Brune v, Martyn (1828), 8 B. & 0. 497 ; 
2 Man. & By. K. B. 485 ; 7 L. J. O. 8. K. B. 00 ; 
108 E. B. 1127. 

Annotations : — Retd. Doe d. Chrlstraae v. Oliver (1829), 10 
B. & O. 181 ; Doe d. Shelley v. Edlin (1836), 4 Ad. & El. 
fi82. 

1696. .] — Where an estate is devised, 

without any limitation of the quantity of interest, 
to trustees in trust for a limited purpose, with 
remainder to persons to whom the beneficial 
interest is given, the legal estate given to the 
trustees will cease on the satisfaction of the limited 
purpose, & wUl vest in the persons beneficially 
entitled in remainder. — H eardson v. Williamson 
( 1836), 1 Keen, 33 ; 5 L. J. Ch. 165 ; 48 E. E. 218. 
Annotation : — Refd. Doe d. Davies v. Davies (1841), 1 Gal. Sc 

Dav. 33. 

1697. •] — Devise of freehold premises to 

trustees to set & let the premises, & out ot the rents 
and profits thereof to pay a debt, & in the next 
place to pay certain legacies, as soon as the rents 
& profits would permit, & after the debt & legacies 
were paid off, to E. in fee : — Held : the trustees 
took only a chattel interest, for the power of leasing 
was expressly confined to the purpose of paying off 
the debt & legacies. — Ackland v. Lutlkv (1839), 
9 Ad. & El. 879 ; 1 Per. & Dav. 636 ; 8 L. J. Q. B. 
164 ; 112 E. E. 1446. 

Annotations : — Refd. Collier v. M'Bean (1865), 34 L. J. Ch. 
555 ; Collier v, Walters (1873), 43 L. J. Cb. 216. Mentd. 
it. r. St. Mary, Warwick (1853), 22 L. J. M. C. 1 09 ; Isaacs 
r. Poyal Insce. (1870), L. K. 5 Exch. 296 ; Sidebotham v. 
Holland, [1895] 1 Q. B. 378 ; Megffeson v. Groves, [19171 
1 Ch. 158 ; Itaikos v. Ogle, [1921] 1 K. B. 576 ; Brakspear 
V. Barton, [1924] 2 K. B. 88. 

1698. .J — Devise of real estate, etc., to 

trustees, their heirs & assigns, in trust, that D. 
may hold, & occupy, to him and his assigns for 
life, subject to the payment of an annuity, with 
power to cut timber for the use of the premises ; 
& after D.’s decease, to the trustees “ &> their 
assigns,” in trust, 1 give the same to M., his 
heirs &; assigns ; & for want of such issue, to the 
trustees & their assigns, in ti-ust, to preserve 
remainders ; & for want of such issue to the use of 
D., the eldest, & of the other sons, etc., according 
to seniority, & their respective heirs ; & fui’ther- 
more, upon trust, that the trustees, their heii's or 
assigns, shall, by mtge. or demise, or from the rents 
& profits, or by such other ways & means as they 
shall think fit, raise or take ui) at interest £80 & 
apply the same to payment of debts ; — Held : the 
trustees took the legal estate in fee. 

If the devise to the trustees is for the purposes 
which are to last only a certain time, the gift, being 
to their “ heirs,” will not extend their estate. I 
is for a limited time only. But, when words of 
inheritance are used, & the estate is given for an 
indefinite time, the estate is not cut down by 
performance (Patteson, J.). — Doe d. Davies v. 
Davies (1841), 1 Q. B. 430 ; 1 Gal. & Dav. 33 ; 
10 L. J. Q. B. 169 ; 6 Jur. 12 ; 113 E. E. 1197. 
Annotations : — Consd. Collier v. Walters (1873), L. R. 17 Eq. 
252. Refd. Poad v. Watson (1856h 6 E. & B. 618 ; 
Townsend’s Contract, [1896] 1 Ch, 716. 

1699. Trust to sell & pay debts — Debts paid 

by sale of part of property — Estate In residue con- 
tinues.] — Testator devised personalty to trustees, 
to pay debts, & invest the surplus, & to receive the 
interest, & pay it to his wife during her life & 
widowhood, & afterwards to apply the interest, or a 
sufficient part, to the maintenance of his daughter 
I., until she should attain the age of twenty-five, & 
then to pay & assign the principal & unapplied 
interest to nor ; but, in case she should happen to 
die before attaining that age, leaving lawful issue, i 


then in trust to pay the same to such issue, share At 
share alike, if more than one, as soon as they should 
respectively attain twenty-one, & to pay the 
interest towards their maintenance in the mean- 
time ; but, in case I. should happen to die under 
twenty-five & without leaving lawful issue, testator 
bequeathed the whole surplus of the personalty to 
W. & D. share and share alike. By the same will, 
he devised to D. an annuity of £200 for life, charged 
on his land, to be paid by the above-mentioned 
trustees ; & he devised to the same trustees (one 
of whom was W.) & the survivors &> survivor, & 
the heirs of the survivor, all his lands, charged with 
the annuity, & with so much of his debts, legacies, 
& funeral expenses, as the residue of the personalty 
would not extend to, in timst to receive the rents, 
issues, etc., Sc apply them to the use of testator's 
wife, during her life & widowhood, & afterwards 
to apply the rents, etc., to the maintenance of I. 
untU she should attain the age of twenty -five, & 
afterwards in trust for I. & her heirs ; but, in case 
it should happen that I. died without leaving 
lawful issue, then testator devised the lands to W. 
& D. in fee, as tenants in common. The will also 
empowered the trustees, in order to pay debts, etc., 
in case the residue of the personalty should be 
insufficient, to sell any part of the lands, & to 
grant, alien, & convey the same lands, or any part 
thereof, in fee simple. Testator’s wife died in his 
lifetime ; I. suivived testator. Sc attained the ago 
of twenty-one, but died under twenty-five, leaving 
no issue. Tlie personalty not being sufficient to 

S ay the debts, the trustees sold part of the land : — 
leld : (1) the trustees took a legal fee simple in all 
the land, such estate being requisite for the pur- 
poses of the trusts ; (2) on testator’s death, I. took 
a vested equitable estate tail & W. & D. took 
equitable remainders, &, therefore, 1. by suffering 
a recovery in which the trustees did not join, 
created no legal estate ; but the equitable remain- 
ders of W. Sc D. were barred. 

(3) Another trust, imposed upon the trustees by 
the will, is to pay the rents Sc profits of the estate 
to the wife of the testator for life, or during her 
widowhood ; that would give them a freehold 
interest in the estate ; but as she died in the life* 
time of the testator, it never took effect (IjORD 
Denman). — Doe d. Cadogan r. Ewart (1838), 

7 Ad. Sc El. 636 ; 3 Nev. & P. K. B. 197 ; 1 Will. 
Well. & IT. 246 ; 7 L. J. Q. B. 177 ; 112 E. E. 609. 
Annotations: — As to (1) Apld. Watson v. Pearson (1848), 

2 Exch. 581. Refd. Doe d. Davies v. Davies (1841), 1 
U. B. 4.30. As to (2) Distd. Geo v. Manchester Corpn. 
(1852), 17 Q. B. 737. Generally, Refd. Doe d. Blesard v. 
Simpson (1842), 3 Man. & G. 929 ; Bamford v. Lord 
(1864), 14 C. B. 708 ; Ward v. Burbury (1854), 18 Beav. 
190 ; Collier v. M’Boan (1865), 34 Boav. 426. 

(c) Where Trustees have Recurring Duties. 

1700. Legal estate remains in trustees until all 
purposes of trust satisfied.] — A devise of lands to 
trustees Sc their heirs, upon trust to permit a feme 
covert to receive & take the rents Sc profits during 
her life, for her sole Sc separate use Sc after her 
decease to the use of the firet Sc other sons of her 
body, then to the daughters as tenants in common 
with other like limitations to other femes covert 
vests the legal estate in the trustees, — H arton v. 
Harton (1798), 7 Term Eep, 662 j 101 E. E. 1181. 
Amvoiationa : — Consd. Kenriok v. Beauclerok (1802), 3 
Bob. Sc P. 175 ; Hawkins v. Luecombe (1818), 2 Swan. 
376. Apld. Brown v. Whiteway (1846), 8 Hare, 146 ; 
Blagrave r. Blagrave (1849), 4 Exch. 650 ; Toller v. 
Attwood (I860), 16 Q. B. 929. Api^d. Van Grut^ v. 
FoxweU. Foxwell v. Van Gnitten, [1897 ] A. C, 668. Diitd. 
He Adams Sc Perry’s Contract, [1899] 1 Ch. 664. Refd. 
Kin^r V, Denison (1813), 1 Ves. Sc B. 260 ; Doe d. Davies v. 
Davies (1841^ 1 Gal. & Dav. 33 ; Doe d. MUUer v. Clarid^ 
(1848), 6 C. B. 641 ; lie Finch, Abbiss v. Burney (1880), 
28 W. R. 903, 
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1701. .] — An estate created for the per- 

formance of certain trusts, remains vested in the 
tinxsrtiee, so long as any object of the trust may 
spring up, though, for the present, all the pur- 
poses of the trust have been satisfied. — Darker v. 
Darker (1833), 1 Or. & M. 860 ; 3 Tyr. 941 ; 2 
L, J. Ex. Eq. 22 ; 149 E. R. 642. 

1702, ,] — Devise to trustees & their heirs 

upon divers trusts in succession, some requiring 
the legal estate to remain in the trustees, & others 
which in themselves would not do so, the whole 
legal fee remains in the trustees. — Brown v. 
Whitbway (1846), 8 Dare, 146 ; 6 L. T. O. 8. 
520 ; 68 E. R. 308. 

Annotation : — Apprvd. Van Grutten v. Foxwcll, FoxwoU v 

Van Grutton, [1897] A. C. 658. 

1703, .1 — A. devised an estate to his wife 

for life, & upon the determination of that estate 
by forfeiture or otherwise, to E., to preserve 
contingent remainders, nevertheless to permit the 
wife to take the rents, etc., & after the decease 
of the wife he gave, devised, & bequeathed the 
rents, etc., to two daughters, in equal parts for life, 

in case of the death of either without leaving any 
child or children, then the whole thereof was to be 
received by the survivor ; but if such deceased 
daughter left children, such children to be entitled 
to deceased mother’s share of the rents, etc., 
& after the death of both daughters he devised one 
moiety to the children of each daughter, or the 
whole to the children of one if the other died 
without children : — Held : the trustee held the 
legal estate until the death of both daughtei’s. — 
Saunders v. Eppb (1800), 3 L. T. 291 ; 9 W. R. 69. 

1704. 1 .] — (1) Testator devised lands to 

trustees in trust to receive the rents Si profits for 
the use benefit of such of his child or children as 
should bo hving at his death, & to apply such 
rents Si profits or so much thereof as the trustees 
should deem right & proper in the maintenance & 
education of such child or children until majority 
or marriage, & from Sc after majority or marriage 
in trust to permit & sutler such child or children, 
as they should severally attain the age of twenty- 
one or be married, to take the rents & profits, 
if more than one, in equal shares for her, his, & 
t heir own use & benefit for her, his, or their lives ; 
Ai if ho left only one child, then to permit & suffer 
such one cliild to take the rents Si profits for her 
or his sole use & benefit for her life ; & he declared 
that from after the death of such child or 
cliild ren, the trustees should stand seised of the 
lands in trust unto & to the use of the heirs of the 
body & bodies of such child or children, if more 
than one to be equally divided between them, 
such lands to be legally conveyed to such heirs 
of any child or children in equal shaies as they 
should respectively attain the age of twenty-one 
or be married, &; to their respective heirs & assigns 
for ever, with power in the meantime to apply the 
rents & profits in the maintenance & education of 
such heirs of his child or cliildren ; & if he should 

child or children, or issue of any 
cMd or children, or if such child or children as he 
should leave & the issue of such child or children 
die before he or they should attain the age 
of twenty-one or be married, then a gift over, 
lestator died leaving only one child surviving 
him ; that child married & left a son who reached 
twenty-one : — Held : the legal estate vested in 
the trustees throughout. 

(2) Where there are recurring occasions for 
the exercise of active duties by the trustees, & no 
repeated devises to them to enable them to 
perform their duties, the legal estate, if once in the 
trustees, is to be deemed to be vested in them 


throughout, notwithstanding the duration in the 
meantime of what would, but for the recurring 
duties, be construed as uses executed in the 
benodciaries (Lord Davey). — Van Grutten v. 
PoxwELL, PoxwELL V. VAN Gruttbn, [1897] A. 0. 
668 ; 66 L. J. Q. B. 746 ; 77 L. T. 170 ; 46 W. R. 
426, H. L. 

Annotations : — Aa to (1) Distd. Re Adams & Perry’s Contract, 
[18991 1 Ch. 654. Aa to (2) Consd. Re Adams & Perry’s 
Contract, [1899] 1 Ch. 564. Generally, Mentd. Foxwell 
V. Van Grutten (1898). 78 L. T. 231 ; Pelham, Clinton v. 
Newcastle, [1902] 1 Ch. 34 ; Re Buckton, Buokton v. 
Buokton, [19071 2 Ch. 406 ; HUl v. Clifford, Clifford v. 
Timms, Clifford v. Phillips, 11907] 2 Ch. 236 : Re Simcoe, 
Vowler-Siracoe v. Vowlcr, [1913] 1 Ch. 552 ; Re Lawrence, 
Lawrence v. Lawrence, [19151 1 Ch. 129 ; Re Hobbs, 
Hobbs V. Hobbs, [1917] 1 Ch. 569 ; Re Hussey & Green’s 
Contract, Re Hussey, Hussey v. Simper, [1921] 1 Ch. 666. 

1706. .] — lie Adams & Perry’s Contract, 

No. 1686, post. 

F. Incidents. 

1706. Trustee invested with all burdens & 
privileges incident to estate.] — The transmutation 
of possession to a trustee conveys to liim the legal 
burdens, & invests him with the legal privileges. — 
Burgess v. Wheate, A.-G. v. Wheate (1769), as 
reported in 1 Eden, 177 ; 28 E. R. 652. 

Annotations : — Conad. Onslow v. Wallis (1849), 1 Mac. & G. 

506. Reid. Middleton v. Spicor (1780), 1 Bro. C. C. 201 ; 
Barclay v. Russell (1797), 3 Voa. 424 ; Crauftird v. Hunter 
(1798), 8 Term Uep. 13 ; Williams v. Lonsdale (1798), 3 
Ves. 752 ; Bolder v. Bank of England (1805), 10 Ves. 352 ; 
Cbolmondclcy v. Clinton (1820), 2 Jac. & W. 1 ; Doe d. 
Shelley v. Edlin (18.16), 4 Ad. & El. 582 ; Bowne v. Morns 
(1844), 3 Haro, 394 ; Taylor v. Havgarth (1844), 14 Sim. 8 ; 
Bavall V. Now River Co. (1849), 3 Be G. & Sm. 394 ; Beale 
V. Symondfl (1853), 16 Boav. 406 ; Cox v. Parker (1856), 
25 L. J. Ch. 873 ; Barrow v. Wadkin (1857), 24 Beav. 1 ; 
MajsuUpatam Collector v. Cavoly Vencata Narrainapah 
(1861), 8 Moo. Ind. App. 529 ; Sweeting r. Sweeliug (1863), 
3 New Rep. 240 ; Jlelacliorols v. Belachoroie (1864), 4 
Now itep. 501 ; Re Gosman (1880), 16 Ch. B. 67 ; Re 
Van Hagan, Sperling w. Rochfort (1880), 16 Ch. D. 18; 
Gallard v. Hawkins (1884), 27 Ch. D. 298 ; Re Bond, Panes 
V. A.-G. (1900), 82 L. T. 612 ; Talbot tJ. Jevers, [19171 
2 Ch. 36.J. Mentd. Mackreth v. Symmons (1808), 10 Ves. 
329 ; Gordon v. Gordon (1821), 3 Swan. 400: Langley v. 
Srieyd (1822), 1 L. J. O. S. Ch. 14 ; A.-G. v. Leeds (1833), 
2My. &K. 313; Wythoar. Lee (1855), 3 Brow. 396 ; Hay- 
ward V. Cope (1858), 25 Boav. 140 ; Brookman v. Smith 
(1871), L. R. 6 Exch. 291 ; Bradlaugh v. Clarke (1883), 
8 App. Cas. 354 

1707. Creation of easement — Conveyance of land 
by trustee — Land surrounded by land belonging to 
trustee.] — Where one as a trustee conveys land to 
another, io which there is no access bub over the 
trustee’s land, a right of way passes of necessity, 
as incidental to the grant. — Howton v. Prearson 
(1798), 8 Terra Rep. 60 ; 101 E. R. 1261. 
Annotations : — Mentd. Holmes v. Goring, Holmes v. Elliott 

U824), 9 Moore, C. P. 166 ; Piunlngton v. Gallard (1853), 
1 C. L. R. 819. 

1708. Right to possession of title deeds.] — The 

right to the title deeds belongs to those in whom 
the legal estate vests as trustees, although the 
trusts are of so uncertain a nature as bo render it 
difficult to say how or in what manner they shall 
be executed, & so complicated as to render an 
application to a ct. of equity necessary for the 
purpose of carrying them into effect. — Barclay 
V. Collett (1838), 4 Bing. N. 0. 058 ; 1 Arn. 287 ; 
6 Scott, 408 ; 7 li. J. 0. P. 235 ; 132 E. R. 942. 

.] — Sec, further. Settlements, Vol. XL., 

pp. 702, 703, Nos. 2366-2372, 2376-2379. 

Right to deposit deeds at bank .] — See 

Trustee Act, 1926 (c. 19), s. 21. 

1709. Trustee carrying on business — ^Personal 
liability for debts.] — Under the bkpey. of an exor, 
& trustee, directed by the will to carry on a trade, 
& a limited sum to be paid to him by the tmstees 
for that purpose, the general assets beyond that 
fund not liable. 

The case of the exor. is very hard. He becomes 
liable, as personally responsible, to the extent of 
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Sect, 8 . — Tenure and transmission of trust property : 

Sub-sect. 1» F,; sub-sect. 2, AJ] 
all his own property ; also in his person ; & as he 
may be proceeded against as a bkpt., though he is 
but a trustee (1x)rd Eldon, C.). — Ex p. Garland 
(1804), 10 Ves. 110 ; 32 E. R. 780, L. C. ; sub nom. 
Re Ballman, Ex p. Gariand, 1 Smith, K. B. 220. 
Annotations : — Oonsd. Re Hodson, Ex p. Plohardson (1818), 

3 Madd. 138 ; Re Buttei-fleld, Ex p. Buttorflold (1847J, 
De G. 670 ; Re Beater, Ex p. Kdmonds (1862), 4 Do G. I\ 
& J. 488 ; Owen v. Dolamero (1872), L. R. 15 Eq. 134 ; Re 
Johnson, Shearman v. Robinson (1880), 15 Ch. D. 548. 
Apld. Fraser v. Murdoch (1881), 6 App. Gas. 855. Expld. 
Strickland v. Symons (1884), 26 Ch. D. 245. Consd. Re 
Millard, Exp. Yates (1895), 72 L. T. 823. Refd. Thompson 
V. Andrews (1832), 1 My. & K. 116 ; Thompson v. Dcrham 
Thompson v. Goodman (1842), 1 Rare, 358 ; M'Ncillie v. 
Acton (1853), 4 De G. M. & G. 744 ; Labouchere v. Tapper 
(1857), 11 Moo. P. C. C. 198 ; Falrland v. Percy (1875), 
L. R. 3 P. & D. 217 ; Re Beale, Ex p. Corbridge (1876), 

4 Ch. D. 246 ; Re Mellor, Ex p. Manchester Bank (1879), 
12 Ch. D. 917. Mentd. Re SudeU, Ex p. Myers (1833), 
2 Dcac. & Ch. 251 ; Re Blundell, Blundell v. Blundell 
(1890), 44 Ch. D. 1. 

1710. .] — A trustee under a will, 

carrying on a trade, pledges the trust propeity 
given to him for that purpose, & also his own 
property (Ebacii, V.-C.). — Rc Hodson, Ex p. 
Richardson (1818), 3 Madd. 138 ; Buck, 202 ; 60 
E. R. 401 ; affd. (1819), Buck, 421, L. C. 
Annotations : — Consd. Labouchere v. Tupper (1857), 11 Moo. 

P. C. C. 198 ; Owen v. Delamere (1872), L. R. 15 Eq. 134 ; 
Re Mellor. Ex p. Butcher (1880). 13 Ch. D. 465. Apld. 
Fraser v. Murdoch (1881), 6 App. Cas. 855. Refd. Thoinp- 
bon V. Dcrham, Thompson v. Goodman (1842), 1 Hare, 
358 ; M‘Noillio v. Acton (1853), 4 De G. M. & G. 744. 

1711. .] — Testator directed his widow 

to carry on his business, until liis youngest cliild 
should attain twenty-one ; for that purpose, 
gave her the “ entire use, disposal & management 
of the capital, stock effects which should be in, 
due <fe owing or belonging to him, in his trade,” 
at the time of his decease ; & he authorised his 
exors. to augment the capital employed therein ; 
the exors. renounced, A the widow took out 
administration : — -Held : the sjiecified property 
of testator only was liable to the debts contracted 
by the widow in carrying on the trade. 

It seems to me that any person dealing with one 
carrying on trade must be taken to rely on the 
personal liability of the party conducting it (LoiiU 
IjANGDALE, M.R.). — ChJTBUSH V. CUTBUSH (1839), 
1 Beav. 184 ; 8 L, J. Ch. 175 ; 3 Jur. 142 ; 48 
E. R. 910. 

Annotations Apld. Fraser v. Murdoch (1881), 6 App. Cas. 
855. Refd. Thompson v. Dcrham, Thompson v. Good- 
man (1842), 1 Ilarc, 358 ; Owen v. Delamere (1872), L. R. 
15 Eq. 134 ; Foirlamb v. Percy (1875), 39 J. P. 632. 

1712. An exor. authorised to carry 

on business, carries it on : he is hablo for every 
shilling on every contract he enters into (Bacon, 
V.-C.). — Owen v. Delamere (1872), L. R, 16 Eq. 
134 ; 42 L. J. Ch. 232 ; 27 L. T. 647 ; 21 W. R. 218. 
Annotations : — Consd. Falrland v. Percy (1875), L. R. 3 

P. &. D. 217 ; Re Johnson, Shearman v. Robinson (1880), 
15 Ch. D. 548. Refd. Strickland v, Symons (1883), 22 
Ch. D. 666. 

1713. Unless liability restricted by 

express stipulation.] — A. & B., trustees for C. & D., 
accepted, as part of a trust estate, stock in a 
Scottish banking co. By the deed of co-partner- 
ship there was to be no limit whatever to the 
shareholders’ liability. They signed the deed of 
transfer “ as tmst disponees,” & accepted the 
stock “ as trust disponees aforesaid, subject to the 
articles & regulations of the co. in the same manner 
aa if they had subscribed the contract of co- 
partnership.” Their names & addresses were 
entered in the stock ledger, the register of share- 


holders, followed by the words “ as trust dis- 
ponoes ” for C. & D. The individual names of A. 
«& B. did not appear in any list of shareholders 
issued to the public. The bank suspended payment 
with immense liability. The liquidators placed 
A. & B. on the first part of their list of con- 
tributories as liable to calls ” in their own right.” 
In a petition to rectify the list of contributories, 
by transferring the names of A. & B. from the first 
part to that part entitled ” second part — con- 
tributories as being representatives of others ” : — 
Held : the trustees, A. & B., were partners of the 
CO., &. as such were personally liable for payment 
of all calls made on them in respect of the stock. 

A person who, in his capacity of trustee or exor., 
might choose to carry on a trade for the benefit 
of those beneficially interested in the estate, in the 
course of which trade debts to third persons arose, 
could not avoid liability on those debts by merely 
showing that they arose out of matters in which 
he acted in the capacity of trustee or exor. only, 
even though ho should be able to show, in addition, 
that the creditors of the concern knew all along the 
capacity in which he acted (Lord Penzance), 

I know of no reason why an exor., either under 
English or Scottish law, entering into a contract 
for payment of money with a person who is free 
to make the contract in any form he pleases, 
should not stipulate by apt words that he wUI 
make the payment, not personally, but out of 
the assets of testator (Lord Cairns, C.). — Muir v. 
City of Glasgow Bank (1879), 4 App. Cas. 337 ; 
40 L. T. 339 ; 27 W. R. 003, II. L. 

Annotations : — Apld. Re City of Glasgow Bauk, Boll’s Case 
(1879), 4 App. Cas. 650 ; Cree v. Somorvail (1879), 4 App. 
Cas. 648. Consd. Re City of Glasgow Bank, Buclian’s 
Case (1879), 4 App. Cas. 583 ; Re City of Glasgow Bank, 
Mltcholi’s Caso (1879), 4 App, Cas. 567 ; Gillespie v. City 
of Glasgow Bank (1879), 4 App. Cas. 632. Apld. Rc 
Itobinaon’s Settlmt., Gant v. Hobbs, 11912] 1 Cn. 717. 
Refd. Re C. M. G., [J898J 2 Ch. 324. 

Sect generally, Executors, Vol. XXIV., 

pp. 567-664, Nos. 6971-6025. 

1714. Liability of trustee as member of com- 
pany.] — If trustees invest their trust money as 
partners in a joint stock co., they become personally 
liable, not only to the creditors of the concern, 
but also in questions of contribution inter socios. 
Hhould they desire to restrict their liability to the 
funds of the trust estate, they must stipulate 
expressly to that effect not only with the directors 
but with all the other shareholders. 

By the law of England, if an exor. or trustee 
joins a x>artner8hip or co., he is personally liable 
for all the consequences, & if he acted within the 
scope of his authority he must seek indemnity 
from the trust estate. — Lumsden v. Buchanan 
(1865), 4 Macq. 950 ; 13 L. T. 174, IT. L. 
Annotations : — Expld. Cimlngbame v. City of Glasgow Bank 
(1879), 4 App. Cas. 607. Apld. Muir v. City of Glasgow 
Bank (1879), 4 Avp. Cas. 337. Refd. Rc City of Glasgow 
. Bank, Buchan’s Caso (1879), 4 App. Cos. 583. 

.] — See Companies, Vol. IX., pp. 199-205, 

407, 408, Nos. 1240-1272, 2609-2022. 

Liability to pay rent,] — See Bankruptcy, Vol. 
V., pp. 1107, 1108, Nos. 9026-9028. 

Liability on covenants as assignee of lease.] — 
See Landlord & Tenant, Vol. XXXI., pp. 400, 
407, Nos. 6525, 5526. 


Hub-sect. 2. — Possession of Trust Property. 
A. Possession by cestui que trust. 

1716. Equivalent to possession by trustee.] — 

Then in point of law they were tenants at will to 


PART II. SECT. 8, SUB-SECT. 2.— A. 

m. Right to possession — Trust to pay 
rents db profits .] — When property Is 


devised In trust to pay the rents & 
profits to the cestui qv^ trust, the 
cestui Que trust is entitled to the 


8 ossesslon. This rule applies tho^h 

tiere are charges on tne propertJG 
proper terms being in that case Imposed 
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those trustees ; & therefore the possession of 

Lord & Lady Windsor after the marriage, & of her 
before the marriage, was the very possession, in 
eonsideration of law, of the trustees (Lord IIabd- 

WICKE, C.)- POMFRKT (EaRD) V. WINDSOR (LoRD) 

(1752), 2 Vcs. Sen. 472 ; 28 E. li. 202, L. C. 
Annotations: — Mentd. Doo d. Atkyne v. Horde (1777), 2 
Cowp. 689 ; Hcroy v. Dinwoody (1793), 4 Bro. O. C. 257 ; 
Stackhouse v. Bomston (1805), 10 Vea. 453 ; Goodright 
d. Fowler v, Forrester (1807), 8 East, 652 ; Hughes v. 
Thomas (1811), 13 East, 474 ; Chalmer y. Bradley (1819), 
1 Jao. & W. 61 ; Lake v. Skinner (1819), 1 Jao. 6c W. 9 ; 
C'holinondeloy r. Clinton (1820), 2 Jac. & W. 1 ; Brown v. 
Claxton (1829), 3 Sim. 225 ; I’oaeock v. Burt (1834). 4 
h. J. Ch. 33 ; Bugdon v. Bignold (1843), 2 Y. & C. Ch. Cas. 
377. 

1716. .] — A. tenant for life, remainder to 

Ids son B. in tail, reversion to himself in fee, agreed 
with B. in order to relieve themselves from their 
debts, to bar the entail ; & in 1733, they conveyed 
estates in N. & I-i. to the use of trustees & their 
heirs, in trust to sell the N. estates Ac pay the debts, 
(dc., & as t(^ the L. estate, the only one in question, 
m tioist tliat the trustees should, with the consent 
of A. & his wife, & B. or the survivor, sell the 
inheritance in fee, & apply the imrchase-money 
on the trusts after-mentioned with a proviso, that 
ilie rents, issues & profits, should until sale of the 
jnlieritance, bo received by such person & for such 
uses as they would have been if the deed had not 
been made & no lines levied ; & as to the money 
arising from the sale of L. estate, in trust to invest 
same, with the like consent, in the pm‘cha.se of 
otlier lands in fee to be settled, subject to certain 
elmrges, on A. for life, remainder to B. in fee : — 
Ifcid : A.’s possession & receipt of the rents, issues, 
tVs pi-olils of the L. estate, though for above twenty 
yeais after the creation of the trust without any 
interference of the trustees, did not show his 
possession to be adverse to theii’ title, so as to bar 
their ejectment against his gi*antees ; such 
possession & receipt being consistent with & 
secured to him by the deed of trust. — Keene d. 
Bybon (Lord) v. Deardon (1807), 8 East, 248 ; 
103 E. 11. 330. 

Annotations: — Keld. Doo d. Jacobs v. PbilUps (1847), 16 
L. J. Q. B. 269. Mentd. Scott v. Scott (1864), 23 L. T. 
O. S. 27. 

1717. .] — In case for an injury to his 

I eversion, })ltf. declared that the premises iu 
(piestion were in the occupation of 8. as tenant to 
him; — Held: the allegation was sufficiently 
pioved by showing that fS. had been lot into 
])ossession by, & paid rent to, a cestui que trust, 
to whom pltf. was trustee. — Vallance p. Savage 
(1831), 7 Bing. 595 ; 5 Moo. ^ P. 570 ; 9 L. J. 
O.S.C. P.181 ; 131 E.B 2.30. 

Annotations : -—'Kdtdi. Howe v. Scan’ott, Sharp v. Scarrott 
(18.59). 4 H. & N. 723 ; Jolly v. Arlnithiiot (1869), 4 Do G. 

J, 224. Mentd. Hlgbam v, Kabott (1839), 7 Scott, 827. 

1718. — Tlie possession of the cestui que 

trust, under the trusts of a settlement, is the 
possession of the trustee, & gives the trustee a 
seisin of the estate, which is not interrupted by the 
death of the cestui que trust, but immediately 
enures for the benefit of the person next entitled 
to the equitable interest ; & notwithstanding the 
adverse possession of another party soon after- 
wards commenced, the ct. cannot presume such 
adverse iiossession to have commenced so 
instantaneously on the death of the first cestui que 
iriist, as wholly to exclude the equitable seisin 
of the parties next entitled to the beneficial 


interest. — Parker v . Carter (1845), 4 Hare, 400 ; 
07 E. R. 704. 

Annotations : — Mentd. Olivo v. Smith (1813), 5 Taunt. 66 ; 
Wilkinson v. Fowkes (1861), 9 Haro, 193 ; Doe d. Newman 
V. Rusham (1852), 17 Q. B. 723; Doo d. Richards v. 
Lewis, Richards v. Lewis (1852), 11 C. B. 1035 ; Crofts 
V. Middleton (1855), 2 K. & J. 194. 

1719. .] — Where goods are assigned as 

security for an advance of money, upon trust to 
permit the assignor to remain in possession of 
them until default in payment at the time stipu- 
lated, & upon further trust to sell them upon sucli 
default being made, the assignee has a sufficient 
possession to enable him to maintain trespass 
against a wrongdoer. — White v . Morris (1852), 
11 C. B. 1015 ; 21 L. J. C. P. 185 ; 18 L. T. O. H. 
256 ; 16 Jur. 500 ; 138 E. R. 778. 

Annotations : — Apld. Barker v. Furlong, [18911 2 ('h. 172. 
Mentd. Haylock v. Sparko (1853), I E. 6c B. 471 ; Bowes 
p. Foster (1858), 2 11. & N. 779 ; Bmling u. Hailey (1858), 
3 H. & N. 271 ; M‘Mahou v. Leimard (1858), 6 H. L. Cab. 
970. 


1720. .1 — Although a cestui que trxuii who 

is in possession with tlio consent or acquisecenco 
of the trustees may be regarded as their tenant at 
will, yet, if he is only allowed to receive the rents 
or otherwise deal with the property in the liands 
of the occupying tenants, he stands in the relation 
merely of an agent or bailiff of the tiustcos who 
choose to allow him to act for them in the manage- 
ment of the estate. — Mellino v. Leak (1855), 16 
C. B. 652 ; 3 C. L. R. 1017 ; 24 L. J. (\ P. 187 ; 
1 Jur. N. S. 759 ; 3 W. R. 595 ; J39 E. K. 915. 
Annotations: — Consd. rhrlbtchurch Cathedral, Oxfonl r. 

Buckingham A Chandos (1 804), 17 C. B. N. S. 391. Refd. 

Drummond v. sant (1871). L. R. 6 Q. B. 763 ; hpcncer i\ 

Harrison (1879), 5 C. P. D. 97. 

1721. .] — The possession of chattels by a 

ccsiut que iru^t in accordance witli the ijrovi&ion.s 
ol the trust instrument is in law the iiossession 
oi tlie trustees. — Barker v. Ecrlong, [1891J 2 
Ch. 172 ; 60 L. J. Ch. 308 ; ()4 L. T. 411 ; 39 
IV. R. 621 ; 7 T. L. R. 400. 

Annotations:- Refd. J?c Magnus, Exp. Saluman (1910), 8() 

Ji. J. K. B. 71. Mentd. Consolidated Co. v. Curtis, [1892J 

1 Q. B. 195. 

1722. Right to possession — On determination of 
trustee’s legal estate.] — Possession obtained in the 
character of trustee cannot be retained as one 
adverse to the ccsiui que trust, alter tlie legal 
estate under which the possession w^as taken has 
determined. — Stone v. Godfrey (1851), 5 T)(‘ 
(1. M. fr. 76 ; 2 Eq. Rep. 866 ; 23 L. J. Cli. 
769 ; 23 L. T. O. S. 289 ; 18 Jur. 521 ; 43 E. JC 
798, L. JJ. 

Annotations : — Refd. Bill v. Ricbaids (1857), 2 II. & ^l!‘ 

— - - - > .. . - .. ^ 11, 



n 916^^l'^C'li. Rc MuBgrave, Machell x. I^arry, tl91bj 
2 Ch. 417 ; Burroughs v. Abbott, [1922J 1 Ch. 86. 

1723 . Refusal of trustees to account.]-— 

J. devised certain estates in trust to pay the rents, 
issues, profits unto, or permit same to be received 
<fc taken by, his daughter S., the wife of T. during 
her life, for her sole «fc separate use, free from the 
control of her husband, her receipt alone being a 
sufficient discharge for same ; & after the decease 
of S., to convert the estates into money, & to pay 
& divide such money unto & equally amongst her 
children as she should appoint. The trustees 
having, as alleged, refused to account for the rents 
& profits received, a bill was tiled for the adminis- 


by tho ct. as the condition of glvlnR 
i. tho ct, will not give 
possession to the cestui que trust where 
would do vlo- 
intention of testator.— 
WHITESIDE V. Miller (1 868), 14 Gr. 
J. — VOL. XLIII. 


393.— CAN. 

.]— W’hcn property is 


whore other persons have alsi> a elaira, 
it rcbts In Che discretion of the ct. 
whether the actual possession shall 
remain with tlio ustm qve trust or the 
truBteo.— Orkord V. OlirORD (1889), 
6 O. R. 6.— CAN 


BBT? 
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Sect. 8. — Tenure and transmission of trust property : 
Sub-sects. 2, A., B. <St C. ; suh-sects. 3 & 4,^., 
B. & C. (a).] 

tration of J.’s estate. Tlie ct. on motion for that 
purpose by 8. ordered that she should be permitted 
to enter into the x^ossession of the receipt of the 
rents & profits of the estates devised in trust for 
her separate use. — Horner v. Wheelwright 
(1857), 28 L. T. O. S. 7 ; 2 .Tur. N. S. 307. 

1724. Subject to execution of terms of 

trust.] — Testatrix by her will directed her trustees 
to stand possessed of the net rents of her real 
estate, upon trust to pay same to W., a married 
woman, for life, for her separate use, her receipt 
alone to be a sutticient discharge to the trustees ; 
k, t est-atrix directed her trustees, out of the rents 
of her real (vstate, to keep in repair all the buildings 
on the estate duiing the period of their trust, 
also the chancel of P. (-hurch. No xjower of 
sale or leasing was contained in the will : — Held : 
notwithstanding the direction to the trustees with 
respect to rei^airs, W. was equitable tenant for life 
of the settled land, &, as such, was entitled to be 
let into the possession & management of the 
estate, upon her undertaking to see to the rex^airs. 
— Be Bentley, Wade v. Wilson (1885), 54 
L. J. Ch. 782 ; 33 W. R. 610. 

Annotation .'—Conad. lie WyUics, W>Ht v. Wylliea, 11893] 
2 Ch. 309. 


B. I^osscssion hy Trustee. 

1725. Equivalent to possession by cestui que 
trust.] — The possession was wholly referable to the 
trust of the settlement ... & therefore in effect 
in the contemplation of this ct. it was the possession 
of those entitled under the limitations of that 
settlement (Grant, M.R.). — Grenvilt.e (Lord) v. 
Blyth (1809), 16 Ves. 224 ; 33 E. R. 969. 
Annotations :~{jOmd. Parker v. Carter (184.')), 4 Hare, 400. 

Mentd. Cholmondclcy v. Clinton (1820), 2 Jac. & W. 1. 

C. Possession hy Third Party. 

1726. Right to possession — Subject to execution 
of trust — Tenant for life.] — Tenant for life subject 
to a trust term not let into possession before 
account ; nor till the trust is executed, unless on 
X)ayiiig into ct. a sum sufficient to answer it ; or 
where the best way of performing the trust appears 
to be by letting him into iiossession. — Blake v. 
Bunbury (1790), 1 Ves. 194 ; 30 E. R. 297, L. C. 
Ann-oiations .’—"Diaid, TJdd r. Lister (1820), 5 Madd. 420. 

Beld. Re Richardson, Richardson v. Richardson, 11900] 

2 Ch. 778. 

1727. .] — Tenant for life let 

into jiossession on consent & giving security to pay 
chai'ges payable out of rents & profits & to keep 
down interest of the fund to answer contingent 
charges. — Blake v. Bunbury (1792), 1 Ves. 514 ; 
4 Bro. C. C. 21 ; 30 E. R. 464. 

Annotatvms : — Befd. Baylios v. Bayllos (1844), 1 Coll. 537, 

Mentd. Rancliffe v. Parkyns (1818), 0 Dow, 149 ; Grottou 

V. Haward (1819), 1 Swan. 409 ; Wlntour v. Clifton 

(1856), 21 Beav. 447 ; Stephens v. Stephens (1857), 1 

De G. & J. 62 ; Re Vardon’s Trusts (1884), 28 Ch. D. 124. 

1728. .] — Upon the construction 

of a devise of real property : — Beld : that an 
equitable tenant for life was entitled to the 
personal enjoyment of the property, upon giving 
security for the due fulfilment of the objects of 
testator’s will. 

In order to give effect to the claim of the tenant 
for life, the ct., in contravention of a previous 
letting by the trustees of the will to a person who 
had notice of the trusts, granted a receiver of the 
property, with a direction to let it to the tenant for 
life upon the terms of giving such security. — B ay- 
lies V. Baylies (1844), 1 Coll. 637 ; 63 E. R. 633. 


1729. — Grantor.] — Where a trustee of 

a term of years, upon the usual trusts for securing 
annuities, has taken possession of the estates 
under the trusts, the ct., although all arrears of the 
annuities may afterwards be paid, will not order 
possession to be given up to the grantor, except 
upon such terms as will enable the trustee to resume 
it, & to receive the rents, the moment the annuities 
are again in arrear. — Jenkins v. Milford (1820), 
1 Jac. & W. 629 ; 37 E. R. 608, L. 0. 

Annotations : — Befd. Baylies v. Baylies (1844), 1 Coll. 537 ; 

Knight V. Bowyor (1868), 2 De G, & J. 421. 


Sub-sect. 3. — Transmission of Estate. 


1730. Change of trustee — Vesting declaration— 
Declaration of trust of legal estate In equitable 
mortgage — Vesting declaration on neiv appoint- 
ment by equitable mortgagee.] — A declaration in an 
equitable mtge. that the mtgor., in whom the legal 
estate is vested, will hold all his estate 4& interest 
in trust for the equitable mtgeo., followed by an 
authority to the equitable mtgee. to remove the 
mtgor. from being a trustee, appoint new trustees, 
& vest all the mtgor. ’s estate h interest in them 
by declaration, enables the equitable mtgee., 
by virtue of Trustee Act, 1893 (c. 83), s. 12, to 
divest the legal estate out of a subsequent legal 
mtgee. with notice of the trust, & to set it up 
against a prior incumbrancer of whoso charge the 
equitable mtgee. has only received notice since the 
date of his own equitable mtge. — London & 
County Banking Co. v. Goddard, [1897] 1 Ch. 
642 ; 66 L. J. Ch. 261 ; 76 L. T. 277 ; 46 W. R. 
310 ; 13 T. L. R. 223 ; 41 Sol. Jo. 295. 
Annotations "Retd. 7’aylor v. London & County Banking 
Co., London &; County Banking Co. v. Nixon, 11901] 2 Cli. 
231 ; Re Chafer & Itandall's Contract, [1916] 2 Ch. 8 ; 
London County Westminster Bank Tompkins, 
[1918] 1 K. B. 515 ; Re James’ Mortgage Trusts, [1919] 
1 Oh. 61. 


.] — Sccy noWf Trustee Act, 1926 (c. 19), 

s. 40. 

1731. Deed of transfer — Effect of general 

words.] — The effect to be given to general words 
in a conveyance will be the same, whether it is a 
conveyance for value, or of trust property only. 

Upon the rethement of one of several trustees, 
in whom the property of a banking co. was vested, 
a deed was executed which recited that part of the 
business of the bank was the making of advances 
on securities which were vested in trustees, A 
then recited several such securities ; & that the 
retiring trustee had been requested “ to transfer 
the trust property vested in lum in the manner 
thereinafter contained.” Then followed three 
witnessing parts, whereby he assigned or released 
to the other trustees of the bank the securities 
previously mentioned, ” & all other moneys, 
securities, property, & effects ” then vested in him, 
solely or jointly with the other trustees named, 
in trust for the bank. At the date of the deed 
some leaseholds belonging absolutely to the bank 
vested in the retiring trustee, jointly with others, 
but they were not specifically mentioned in the 
deed : — Held : these leaseholds did not pass by 
the general words. — Hopkinson v. Lusk (1864), 
34 Beav. 216 ; 3 New Rep. 367 ; 10 L. T. i22 ; 
10 Jur. N. S. 288 ; 12 W. R. 392 ; 65 E. R. 017. 


Annotations Befd. Howard v. Shrewsbury (1874), L. R. 
Eq, 378 ; Crompton v. Jarratt (1886), 30 Ch. D. 298 ; R* 
Durham, Grey v. Durham (1887). 67 L. T. 164 ; William'll 
V. Pinckney (1897), 67 L. J. Ch. 34. 

Death of trustee.] — See Descent, Vol. XVIII., 
p. 4, Nos. 13-1 6 ; Administration of Estates Act, 
1926 (c. 23), s. 3 (1) xi. 

Trustee by devolution.] — See Part IL, 
Sect. 4, ante. 
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Disposition by persons under disability — Bank- 
rupts.] — See Bankruptcy Act, 1914 (c. 69), 

ss. 38 (1), 63. 

— Convicts.] — See Trustee Act, 1926 (c. 19), 

s. 05. 

— ~ Married women.] — jSee Law of Property 
Act, 1925 (c. 20), s. 170 (2). 

Sub-sect. 4. — Vesting Orders. 

A. In General. 

Sec Trustee Act, 1925 (c. 19), ss. 44-50. 

1732. Meaning of “stock.’*] — Rc New Zealand 
Trust & Loan Co., No. 1805, pottl. 

— ,] — SeCf notVy Trustee Act, 1925 (c. 19), 
s. 08 (14). 

Mortgages.] — Sec MoitTGAOE, Vol. XXXV., 
pp. 015-017. 

Copyholds.] — See Copiiyolds, Vol. XIII., pp. 78, 
70, 113, 115-117, Nos. 980-1002, 1430-14.32, 
1435-1437, 1459, 1472, 1473, 1477. 

B. Property Subject to Juruidiction. 

See Trustee Act, 1926 (c. 19), s. 56. 

1733. Land in Dominions — Canada.] — Where 
(lie trustees of a will of real estates in Canada are 
dead, & the heir-at-law of the survivor is out of 
the jurisdiction, this ct. will, under Trustee Act, 
1860 (c. 00), 8. 64, make an order vesting the legal 
estate of the lands in C^anada in a party bene- 
licially entitled. — Re Schofield (1856), 24 L. T. 
O. 8. 322. 

1734. .] — A vesting order in the owner 

of lands in Canada may be made under Trustee 
Act, 1850 (c. 00), s. 54. 

A. purchased an estate in Canada, & liis 
conveyance was duly registered there. A mtge. 
thereon, made in 1837, had also been registered. 
The conveyance to A. was confirmed by the 
personal representative of the mtgee., the mtge. 
having been satisfied in his lifetime. It subse- 
quently turned out that the mtge. was a mtge. in 
fee, & the legal estate was outstanding in the 
grandchild of the mtgee., an infant. 

On proof of these facts the ct. made the order, 
vesting the estate in A. — Re Oroom’s Trust 
Estate (1804), 11 L. T. 330. 

1735. Ireland.] — Where land held in trust 

is situated in Ireland, the cestui (me trust in 
England, & a sm'viving trustee in Ireland, the cl. 
lias jurisdiction under Trustee Act, 1850 (c. 00), 
s. 54, to appoint new trustees A make a vesting 
order. — 7i*c Hewitt’s Estate (1858), 0 W. IL 537. 

1736. .]— /?c Taitt’s Trusts, [1870] 

W. N. 257. 

1737. ,] — Re Lamot^pe, No. 1844, post. 

1738. .1 — Re Steele, Gold v. Bren- 

nan, No. 1841, post. 

1739. ,] — Wliere a trustee of land in 

Ireland becomes a lunatic, the judges of the Ct. 
of Appeal in England can, on a petition intituled 
m the Ch. Div. & in Lunacy, appoint a new 
trustee under their jurisdiction in Lunacy & 
make a vesting order under their jurisdiction as 
additional judges of the Ch. Div . — Re Smyth 
(1886), 66 L. T. 37 ; 34 W. K. 493, 0. A. 

1740. Property vested In Crown.] — Wliere the 
trown has become entitled to the legal estate in 


the entirety of a trust estate of testator, & also to 
a beneficial interest in a moiety thereof, the ct. 
cannot, upon an application under the Trustee 
Acts for the ajppointment of new trustees of the 
will A a vesting order, make a vesting order 
against the Crown ; but an application must be 
made to the ct. under Intestates’ Estates Act, 
1884 (c. 71), 8. 6. — Re Pratt’s Trusts (1886), 66 
L. T. 313 ; 34 W. R. 757. 

1741. .] — In 1884 two leases were granted 

to a CO. from which the present vendors derived 
title. In the same year the co. wont into liquida- 
tion for the purposes of reconstruction, A sold all 
its assets, including the leases, to a new co. of the 
same name ; but there was no formal assignment 
of the leases, A the old co. was shortly afterwards 
dissolved. In 1901 these leases were sold by 
order of the ct., subject to conditions which 
limited the time for sending in requisitions A 
objections to title. After the prescribed period 
the purchaser objected that the vendors had 
shown no legal title to the leases. The lessor 
had received rent from the new co. A its suc- 
cessors in title from 1884 until the present time, 
A the vendors offered to procure the consent of 
the lessor to the assignment of the leases to the 
purchaser Held : the purchaser was precluded 
by the conditions from insisting upon his objection 
as to the outstanding legal estate, which had be- 
come vested in the Crown as bona vacantia^ inas- 
much as the objection related, not to the root of 
the title, but to the subsequent devolution thereof. 

I admit the Crown could not be compelled to 
assign the legal estate (.Joyce, J.). — Pryce- Jones 
V. Williams, [1902] 2 (’h. 517 ; 71 L. J. Ch. 762 ; 
87 L. T. 260 ; 50 W. K. 586 ; 46 Sol. ,lo. 602. 
Anvotation ReM. Habtingb Corpn. v. Letton, [1908] 1 

K. B. 378. 

1742. .] — Rc Taylor’s Acjrkement Trt'sts, 

No. 1184, ante. 

C. Application for Order. 

(rt) In General. 

See R. S. C., Ord 54b ; Ord. 55, rr. 11a, 15a. 

1743. Form of application — Whether by petition 
— Trustee out of jurisdiction.] — Where a bill is filed 
merely to obtain a transfer of stock, standing in the 
name of a trustee who is out of the jurisdiction of 
the ct., the order must bo made at the hearing of 
the cause, A cannot be obtained by petition. — 
Burr v. Mason (1824), 2 Sim. A St. 11 ; 67 E. R. 
248. 

1744. .] — Re Muggleton’s Set- 

tlement Trusts (1924), 68 Sol. Jo. 519. 

1745. Property vested In infant heir.] — 

A. contracted to sell real estate to C., A after 
receiving the purchase-money, died intestate, 
leaving an infant heir-at-law. No conveyance by 
A. having been executed, C. presented a petition 
to have a conveyance made on behalf of the 
infant on a vesting order : — Held : the order 
could not be made on petition. — Re Dickinson 
(1851), 17 L. T. O. S. 231. 

1746. Whether on motion — In proceedings 

for appointment of new trustees.] — Proceedings 
instituted by originating summons under the 
R. S. C., Ord. 65, r. 13a, for the appointment of a 
new trustee, constitute a “ matter ” witliin the 


part II. SECT. 8, SUB-SECT. 4.~> 

o. JuHadUtion of court — Whe 
*fU8t^res appointed.]~~The jurladlctic 
J® make a vesting ordi 
7’rustoo Act, 1893, ss. 20 & 3 
^ where the trustees j 
property is to be vested ha^ 
been already appointed . — Be Kenny 


Trusts, [1906] 1 I. 11. .531.— IR. 

p. investing from one trustee — Vest- 
ing in others.]— -Where trust property 
is vested iii throe or more tinistoes, 
the Equity C:t. has Jurisdiction to 
divest tho trust property from one 
of the trustees k vest it in the 
others, if It considers It will ho for 


the benefit of tho trust so to do. — 
Re Kennino’s Will (1899), 20 

N. 8. W. Eq. 139 ; 10 N. S. W. W. N. 
31.— AUS. 

q. Insurance 2^o1 ides— Appointment 
of new trustee - - Vesting in original 
d' new trustee .] — Douoall v. Stevens 
(1912), 31 N. Z. L. K. 838.— N.Z. 

B B B 2 
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Sect. 8. — Tenure and transmission of trust properly : 

Sub-sect. 4, C. (a), (6) & (c), & D. {a) i. <fc n.] 
meaning of Trustee Act, 1850 (c. 60), s. 43, & the 
ct. obtained under that rule jurisdiction to make 
a vesting order upon a motion in such matter. — 
Re Jones (1889), 69 L. J. Ch. 167 ; 61 h. T. 664 ; 
38 W. H. 203 ; 6 T. L. K. 49. 

1747. Title of petition.]— The title of the 

petition ought to state tlie jjarticular matter or 
trust respecting wliicli it is presented, as well as 
the Act of Parliament authorising it. — Be Law 
{ 1812), 4 Beav. 609 ; 1 1 L. J. Ch. 118 ; 6 Jur. 616 ; 
49 E. R. 436. 

1748. Contents of petition — Section of 

statute must be stated.] — In all petitions under 
'rrustee Acts, the last paragraph should state 
the sects, of the Act under which it is proposed the 
order asked for should be made. — ^A non. (1887), 
84 L. T. Jo. 23, G. A. 

Annotation Folld. lie Hall’s Settlmt. Trusts (1888), 58 

L. T. 76. 

1749. .] — A petition presented 

under Trustee Acts should mention the sects, 
under which it is jiroposed that the order asked for 
should be made. — Be Hall’s Settlement Trusts 
(1887), 58 L. T. 76. 

1750. Whether order made In chambers.] — 

An action for the administration of tlio estate 
of F. was commenced by writ, & an order for 
accounts was made in chambers under R. 8. 0., 
Ord. 16. Subsequently an order was made in 
chambers that pltf. <fc deft, should transfer into ct. 
a sum of stock. By a further order made in 
chambers, after stating that deft, could not be 
found, the right to transfer the stock was vested in 
pltf., & lie was directed to transfer it into ct. The 
Bank of England being dissatisfied with this order 
by reason of its being made in chambers, it was 
arranged that a motion should be made to the ct. 
for an order directing the bank to act in accordance 
therewith : — Held : taking all the Acts of Parlia- 
ment together, & considering the effect of R. S. C., 
Ord. 35, r. 1, & the course of practice ever since, 
there was so much doubt as to the jurisdiction ns 
to render it unsafe to make such a vesting order in 
chambers, & the order directing the bank to act 
in accordance with it ought to be discharged. — 
Frodsuam V. Frodsham (1880), 16 Ch. I). 317 ; 
60 L. J. Ch. 233 ; sub uom. Rc F rodsham, Frodsham 
V. Frodsham, 43 L. T. 668 ; 29 W. R. 166, C. A. 
Annotations Refd. lie Moate’a Trust (1883), 22 Clu D. C35 ; 

lie Tweedy (1885), 28 Cli. D. 529 ; lie Jones (1889), 59 

\u J. Ch. 157. 

1751. .] — \Vliere a petition has been pre- 

sented under Trustee Act, 1850 (c. 60), the judge 
has power to direct particular portions of the 
matters before him to be disposed of in chambers. 

An order was made on petition to appoint new 
trustees, with Uberty to apply at chambers for an 
order to vest the trust estate in the new trustees 
when appointed, & a subsequent order was made in 
chambers appointing the new trustees, & declaring 
that the right to call for a transfer of, & to transfer 
into their own names, a sum of India 4 per cent, 
stock vested in the new trustees : — Held : that the 
proceedings, having been properly commenced 
by petition under Trustee Act, 1850 (c. 60), the 
judge had jurisdiction to make the order on 
summons in chambers, & the Bank of England 
ought to bo ordered to act upon it. — Re Tweedy 
(1886), 28 Ch. I). 629 ; 54 L. J. Ch. 331 ; 62 L. T. 
66 ; .33 W. R. 313, C. A. 

1752. .] — Be GiiJi, Smith v. Gill, No. 1270, 

ante. 

1753. .] — Be Morris’s Settlement Trusts, 

No. 1268, ante. 


1754. Amendment ot petition — Infant heir of 
trustee not appearing.] — Trust estate had de- 
scended on an infant, on whom a petition for a 
vesting order had been served. lie did not appear, 
& no ^lardian had been appointed. The ct. made 
a vesting order on the petition being amended by 
striking out the note of intended service . — Re 
Tweedy (1861 ), 9 W. R. 398. 

1755. Proof of appointment of new trustees — 
Deed executed abroad — Necessity for proof of hand- 
writing of witness.] — ^An api^ointment of new 
trustees, not required to be, by deed or to bo at- 
tested, was made by deed executed abroad by the 
donee of the power, who was resident abroad, & 
his execution of it was attested by a witness also 
resident abroad. A vesting order was then applied 
for, one of the old trustees being of unsound mind, 
& was supported by proof of the handwriting of the 
signature of the appointor to the deed : — Held : 
petitioners must prove the handwriting of the 
attesting witness, or, failing that, must show tliat 
they had endeavoured to find a witness in England 
who could speak to his handwriting, & failed in 
doing so, in which case the order might be drawn up 
on proof of the handwriting of the appointor. — 
Be Rk’E (1886), 32 Ch. 1). 36 ; 66 L. .1. Ch. 799 ; 
54 L. T. 689 ; .34 W. R. 717, L. J J. 

Annotation: — Distd. Worthington v. Moore (1891), GIL. T. 

338. 

1756. Affidavit of no Incumbrances — Legal estate 
in married women .] — Be Graves, [1926] W. N. 
205. 

(b) Parties. 

1757. Who may make application — Property sold 
to different purchasers.] — Ayles v. Cox, Ex p. 
Attwood, No. 1916, 

1758. Creditors of deceased debtor — Land 

sold in administration action.] — Creditors of de - 
ceased testator, who have obtained a decree for the' 
administration of his estate with a direction for the 
sale of the real estate are “ persons beneficially 
interested ” in such real estate within the meaning 
of Trustee Act, 1860 (c. 60), s. 37, even after the 8aU‘ 
& payment of the purchase money into ct. — Be 
Wragg, Be Mousley’s Estate, Gregory v. 
Mousley (1863), 1 Be G. J. & Sm. .366 ; 2 New 
Rep. 49 ; 46 E. R. 143, L. JJ. 

1759. Trustee in bankruptcy — Property in 

hands of alien.] — The trustee in bkpey. of a lirm 
for whom an alien enemy was in the habit ol 
accepting bills for their accommodation applied, 
under Trading with tlio Enemy Amendment Act, 
1914 (c. 12), s. 4, for an order that certain i)olici(‘s 
of assurance, some of which had matured, & wliicii 
the alien enemy alleged he held as secuiity, 
which he claimed, but which were, in fact, the 
property of the lirm, might be vested in the custo- 
dian under the Act : — Held : appet. had no Zocus* 
standi to make the application . — Be Ruben, [1915] 
2 Oh. 313 ; 84 L. J. Ch. 789 ; 113 L. T. 647 ; 31 
T. L. R. 663 ; 69 8ol. Jo. 704 ; [1916] Tl. B. R. 
235. 

1760. Who must be party — Cestui que trust.] — 

Where a tenant for life petitions under Trustee Act, 
1850 (c. 60), for a vesting order, the cestui que trust 
interested in the fund should be before the ct.-— 
Be Prescott’s Trust (1862), 19 L. T. O. S. 371. 

1761. .] — ^A mtgor. devised his real 

estate to a tnistee on trust for sale, the proceeds 
to be divided amongst certain persons named in 
the will. The original mtgee. having died, & her 
heir not being found, a petition was presented 
by the trustee & one of the cestuis que trust for a 
vesting order under Trustee Act, 1850 (c. 60), 
s. 19 : — Held : the trustee sufficiently represented 
the other cestuis que trusty whose appearance 
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waH iliereforo dispensed witli. — lie Blanchard’s 
B sTATE (1803), 2 New Rep. 380 ; 8 L. T. 603. 

1762. Annuitant.] — Where land is vested in 

a trustee in trust for a party in fee simple, but 
subject to an annuity charged on the rents thereof, 
a petition is presented under the Trustee Act, 
1852 (c. 55), s. 2, for vesting the estate in the party 
entitled, the trustee having refused to convey, the 
annuitant is not a necessary party. — Re Winter- 
inoham’s Trust (1855), 25 L. T. O. S. 252 ; 3 
W. R. 578. 

1763. Tenants In tall In remainder.] — In a 

suit lor partition where the tenant in tail in 
possession is a lunatic ; inasmuch as a conveyance 
which will bind the estates in remainder can bo 
obtained only by means of Trustee Act, 1850 (c. 00), 
under which the power of the Cham'ellor is dis- 
cretionary : — Semblc : the tenants in tail in re- 
mainder are not unnecessary parties to the suit. — 
SiNOLETON V, Hopkins (1855), 25 L. J. Ch. .50; 
20 L. T. O. S. 140 ; 1 Jur. N. 8. 1109 ; 4 W. R. 
107. 

Annotation Mentd. Cox r. Cox (1857), 3 K. & J. 554. 

(r) Service of Application. 

1764. On whom service necessary — Remainder- 
man.] —Re Maynard’s Settlement Trusts, No. 
1296, ante. 

1765. Infant heir.] — A petition for vesting 

a legal estate outstanding in the infant lieir of 
deceased mtgoe. must be served upon the infant. — 
Re .loNEs’ Mortciage (1871), 22 W. R. 837. 

1766. .] — Where land was vested in llie 

infant heir of the last survivor of trustees, the bene- 
ficiaries presented a ijetition for an order vesting 
the land in them ; the infant heir was not served : 
— Held : the infant heir must be served. — Re 
Adams (1887), 57 L. T. 337 ; 35 W\ R. 770. 

1767. Guardian of infant heir.] — Seivice of 

a petition for vesting in newly appointed trustees 
lands which had descended to the infant lieir of 
the former sole trustee, upon the guardian of the 
infant heir, is not necessary. — Re Little (1809), 
li. R. 7 Eq. 323. 

Aitnoluiioii Folld. R( Davietj’ TruMt, [188U] W. N. 215. 

1768. .1 — Be Davies’ Trust, |1889J 

W. N. 215. 

1769. Heir of testator.] — Re Smirtiivvaite’s 

I'm ! STS, No. 99S, ante. 

1770. Heir abroad.] -AV Stanley, No. 

1818, post. 

1771. Reversioner.] —Re Aj,bert Road, 

Norwood (Nos. 50 A 58), No. IISI, ante. 

1772. Benefleiarios.] — 1*ractice Note, 

11320] W. N. no. 

Where trustee lunatic.] — See Lunatks, 

\ oJ. XXXITL, p. 220, Nos. 1357-1358. 

D. When Order Made. 

(a) As to Land. 
i. In General. 

1773. Sale ordered by court.] — Where a sale has 
oeen ordered, by decree, of property in wliich 
imants A possible unborn c hildren are interested, 

decree was made before the passing 
^ 1852 (c. 65), & though the purpose 

is not confined to the payment of 


debts, the ct. has autliority under both Trustee 
Acts of 1850 (c. 60) & 1852 (c. 56), taken together, 
to make a vesting Order. — Wake v. Wake (1863), 
21 L. T. O. 8. 67 ; 17 Jur. 645 ; 1 W. R. 283. 

1774. Trust created without legal estate.] — A., 
without devising lands to his exors., L. & G., 
directs them to sell the lands, Ac to apply the 
money. A., after date of his will, contracts to 
sell the lands to X., who objects to the title of the 
exors., & requires the heirs of A. to join in the 
conveyance. The ct. made an order vesting the 
estate which was in A.’s heirs in the exors. of his 
will. Senible : whore two exors. are appointed, & 
only one proves, the ct. will not make a vesting 
order in favour of the one who proves, unless 
the other disclaims . — Re Babcock’s Trusts 
(1864), 2 W. R. 380. 

1775. .] — Testator gave all his real & 

personal estate to his wife, & after her death he 
desired the same to be sold by his exors., the 
proceeds to be divided amongst legatees as 
directed by lus will. He appointed liis wife & 8., 
liis daughter, exors. After the death of the wife 
8. became lunatic, hut was not found so by 
inquisition. Upon a petition being presented by 
the legatees praying for the appointment of new 
trustees under the Trustee Acts -Held : 8., as 
surviving exor., had no power to convey or 
assign, the interest having descended to the heir 
subject to her power ; & therefore the ct. ccmld 
not make a vesting order under Trustee Act, 1850 
(c. 00), 8. 3.— Franklin (1855), 3 Eq. Rep. 
719 ; sub nom. Re Pouter’s Tjjust, Ex p. Frank- 
lin, 25 L. T. O. 8. 202 ; 3 W. R. 583, L. C. 

1776. .] — Re Franklyn’s Mortgages, 

[18881 W. N. 217. 

1777. Will proved by one of two executors — 
Necessity for disclaimer of other.] — Re Badcock’s 
Trusts, No. 1774, ante. 

1778. Death of trustee — Identity of heir of testa- 
trix doubtful.] — Testatrix devised realty to a 
trustee upon trust for sale. M’lic trustee died 
before testatrix, & in a sidt for administration 
tlie realty was ordered to be sold. Tlicro was 
some difficulty in ascertaining wlio was the heir 
of testatrix: — Held: the ct. could not vest the 
real estate in a new trustee in the absence of the 
heir, A the petition for a vesting order was directed 
to stand o\er to see whether any evidence could 
be produced to bring the case witliin Trustee Act, 
1850 (c. 00), s. 11 .— Gunson v, Simi*son (1868), 
J.. R. 5 Eq. 332 ; 18 L. T. 78 ; 10 W. U. 782. 
Annotation : — Reid. lie Sinirthwuite’s Trubta (1871), L. 11. 

11 Eq. 251. 

1779. Contract for sale of rectory — Death of 
rector before completion— No successor appointed.] 

— Re Peek’s Contract, No. 1183, a)ife. 

Vesting order In place of conveyance by infant 
mortgagee.] — See Mortgage, Vol. XXXV,, p. 015, 
Nos. 3522 -3524. 

ii. On Appointnuoit of Trustee by Court. 

See, noWi Trustee Act, 1925 (c. 19), s. 44 (i). 

1780. Where granted.] — In cases where new 
trustees are appointed under Trustee Act, 1850 
(c. 00), the real estates subject to the trust ought 
to be convoyed to them by deed, & the vesting 
order ought only to be resorted to when it is 

PART II. SECT. 8, SUB-SECT. 4.— 
D. (a) U. 

a. Whtthcr granted.] — Re Vauoiin 
(18U3), n N. 8. W. L. H. (Kq.) 1G6 ; 
9 N. S. W. W. N. 107.— A US. 

b. .] — The C^. of Equity has 

Justiflcatioii under Trustoo Act, 1898, 
to appoint A mako tho usual order 
vostiiiff tho estate iu a uovv truBtoo, 


part II. SECT. 8, SUB-SECT. 4.- 

C. (o). 

service nectssary - 
A J<^risdictum.\ 


0 % ( 1899 ). 


. 11. 375.— CAN, 


PART II. SECT. 8, SUB-SECT. 4.— 
D. (a) i. 

t. Title deeds lost.]- The et. will not 
mako a vestlujr order under Trustee 
Act. 185G, merely by way of ^ttiuK 
over a diffloulty arising from the loss 
of title deeds.— Weston (18G3), 2 
W. A W. 55.— AUS. 
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Si'd, 8. — Tenure and transmission of trust 2 jropcrty : 

Sub-sect, 4, i). (g) ii., Hi. & iv.] 
inconvenient to obtain a conveyance. — L angiiorn 

V. I^NGHORN (1852), 21 L. J. Ch. 860 ; 20 L, T. 
O. 8. 153. 

1781. .] — lie Ma™iew’s Settlement, No. 

1150, anl4), 

1782. .] — M. & being tinistees cxors. 

under a will, C. simply renounces, & M. then dies, 
having left devisees in trust. A petition is pre- 
sented to appoint new trustees, & for a direction 
that such devisees might convey. C., by affidavits 
on the petition disclaimed ; on the doubt 
whether the devisees in trust of M. had the legal 
(•state : — Held : a vesting order would obviate 
the difficulty. — Jte Skinner’s Trusts (1853), 2 

W. K. 130. 

1783. .J — The ct. h<'is autliority to make a 

vesting order under Trustee Act, 1850 (c. 60), in 
cases where there is nothing to prevent a con- 
veyance of the ti*ust property to the trustees 
appointed by the cL- -He Manning’s Trusts 
(1851), Kay, App. xxviii ; 2 Kq. Hep. 221; 09 
E. II. 327. 

1784. .] — New trustees of a charity having 

been appointed under Charitable Trusts Act, 
1853 (c. 137), by the Vice-Chancellor, & the 
surviving trustee being lunatic, it is competent 
for the Vice-Chancellor in chambere to mate the 
vesting order under Trustee Acts, 1850 (c. 60), & 
1852 (c. 55). — He Davenport’s Charity (1855), 4 
De G. M. & G. 839 ; 43 E. 11. 736 ; sub nom. He 
Devonport Education Fund, 3 W. li. 355, L. C. 

AniioUition : — Meatd. Tie Norwich To >mi Close Estate Charity 

(1888), 40 Ch. D. 298. 

1785. .] — He Mundel’s Trust, No. 1206, 

ante. 

1786. .] — He Morris’s SETTiiEMENT, No. 

1207, ante, 

1787. .] — He Byrne’s Trust, No. 1137, ante. 

1788. .] —He Martinez’ Trusts, No. 1388, 

a}itc. 

1789. .] — He Driver’s Settlement, No. 

1208, ante. 

1790. - ■— .] — Where the proving exors. of the 
last surviving trustee & executor of a will wore 
dead, the ct., having appointed new trustees of 
tiio will, made an order vesting in the new trustees 
t he leaseholds of original testator for all the estate 
therein of the last surviving trustee & exor. — Re 
Kathbone (1876), 2 Ch. D. 483 ; 45 L. J. Ch. 531 ; 
24 W. R. 560, C. A. 

J7inotation8 : — Refd. lie Dalffleish’b Kottlnit. (1876), 35 L. T. 

829 ; lie Crowe’s Trusts (1880), 42 L. T. 822. 

1791. .] — Lemann’s Trusts, No. 1173, 

ante. 

1792. .] — Davies v. Hodgson, No. 1220, 

ante. 

1793. .1 — Re Weston’s Trusts, [1898] 

W. N. 151 ; 43 Hoi. Jo. 29. 

1794. New trustee to act with continuing 

trustee.] — ^A vesting order under Trustee Act, 
1850 (c. 60), is not applicable where a new trustee 
of real estate is appointed by the ct. to act jointly 
with a continuing trustee, the effect of such an 
order being to sever their joint tenancy ; there- 
fore, in such cases a conveyance of the real estate 
to the use of the new & continuing trustee is 


requisite. — Re Flyer’s Trust (1851), 9 Hare, 220 ; 
20 Jj. J. Ch. 529 ; 18 L. T. O. H. 38 ; 15 Jur. 766 ; 
68 E. R. 482. 

Annotation : — Retd. Smith v. Smith (1854), 3 Drew. 72. 

1796. .] — Re Watts’s Settlement, 

No. 1025, a)ite. 

1796. .] — Order vesting leaseholds in 

continuing new trustees as joint tenants. — Rc 
Fisher’s Will (Trustees) (1853), 1 W. B. 505. 

1797. .]— Under Trustee Act, 1850 

(c. 60), s. 10, the ct. will now make an order 
vesting lands in a new trustee jointlv with con- 
tinuing trustees, notwithstanding the doubts 
suggested in Re Watts' Settlement, No. 1026, ante, 
& in Re Flyer's Trust, No. 1794, ante. — Bute’s 
(Marquis) Will (1859), John. 15 ; 33 L. T. O. S. 
178 ; 5 Jur. N. S. 487 ; 70 E. B. 321. 

1798. Previous order vesting part of trust 

property — Subsequent order vesting remainder.] — 
Re Hopper’s Trusts, No. 1914, post. 

iii. Trustee under Disability. 

See, now. Trustee Act, 1925 (c. 19), s. 44, ii (a). 

1799. Whether order made — Infancy.] — A 
mtgoe. in fee of lands of gavelkind tenure gave A 
devised all the residue of his estate personal, A 
real property, moneys, A; securities, & all other 
eOVets, which should remain after paying his just 
debts, funeral & testamentary expenses, to his 
wife for her own use & benefit : — Held : in con- 
sequence of the devise by the will, no estate in the 
mtge. premises remained vested in the infant 
co-hcir& in gavelkind of the mtgee. ; & an order was 
therefore refused, upon a petition presented under 
Trustee Act, 1850 (c. 60), praying an order vesting 
the infants’ estate in petitioner. — Re Field's 
Mortgage (1851 ), 9 Hare, 414 ; 21 L. J. Oh. 175 ; 
15 Jur. 1004 ; 68 E. R. 570. 

1800. .] — Rc Lush’h Estate, i>. 

Greive (1852), 5 Do G. & Hm. 436, n. ; 64 E. B. 
1187, n. 

Annotation: — FoUd. Davey v. Miller (1853), 17 Jui‘. 908. 

1801. .] — Vesting order as to the 

equity of redemption in an infant, against whom, 
in a foreclosure suit, a decree for sale had been 
made, refused, on the ground that the mtgee. had 
the legal estate, A that all equities were bound 1)\ 
the order for sale. — Rc Williams’ Estate (1852), 
5 De G. & Hm. 515 ; 21 L. J. Ch. 437 ; 19 L. T. 
O. 8. 152 ; 64 E. B. 1222. 

1802. .] — Upon a iietition jirescnted 

under the Trustee Act, 1850 (c. 60), s. 7, the ct. 
declined, without further consideration, to make 
an order to vest the legal estate in a purchaser to 
uses in bar of dower. — Re Howard’s Estati^ 
(1852), 5 De G. & Hm. 435 ; 21 L. J. Ch. 437 ; 19 
L. T. O. H. 152 ; 04 E. B. 1187. 

Annotation: — Folld. Davoy v. Miller (1853), 1 Sm. A 
App. XIX. 

1803. .1 — ^Application to obtain an 

order vesting a freehold estate outstanding in an 
infant trustee, in purchasers to uses to bar dower, 
granted by the ct. — Davey v. Miller (1853), 1 
Hm, & G. App. XIX ; 1 Eq. Rep. 236 ; 22 L. J. Ch. 
1054 ; 21 L. T. O. H. 192 ; 17 Jur. 908 ; 1 W. B* 
465 ; 67 E. R. 1326. 

1804. .] — ^A mtgee. in fee of real 

estate having died intestate as to the mtged. 


in the place of a triistoe under a 
\\111, nlio is also exor., but is desirous 
of retii'ing, where no part of the estate 
Is vested lii the reliriui? trustee as 
exor. virfvte officii although portions 
of the realty are imder mtge., & 
although the estate of testator is 
subject to a contingent liability on a 
guarantee. — Martin v. Martin (1903), 


.3 a. K. N. S. W. 156 ; 20 N. S. W. 
W. N. 62.— AUS. 

PART H. SECT. 8. SUB-SECT. 4.— 
D. (a) Hi. 

0 . Whether order made — Infirmity <t 
illness .] — Where one of two trustees 
of land under Transfer of Land Act, 
1890, has become iucapublo of traus- 


ting husinosB from Infirmity & 19- 
>88, & the continuing trustee has 
ily appointed a new trustee In her 
ead pursuant to power In that hehair, 
e ct. has power imdor Trusts Act, 
190, a. 4, to make an order vesting 
;ch lands in the continuing 
ustces . — Re Hopk’s Trusts, IIOIOJ 
. L. 11. 492.— AUS. 
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premises, which descended on his death to Ids infant 
Jieii', the ct., upon petition by liis exors., one of 
whom was a married woman, made an order under 
Trustee Act, 1850 (c. 60), vesting the legal estate 
in petitioners, to such uses as they should appoint, 
A, in default, to the use of petitioners in fee, subject 
to the eqidty of redemption : in order to enable 
them to reconvey to the mtgor. without the 
necessity of having the deed acknowledged by the 
married woman under Fines & Recoveries Act, 
1803 (c. 74). — Re Powell (1857), 4 K. & J. 338 ; 
3 W. R. 136 ; 70 E. R. 141. 

1805. .] — Real estate had descended 

to the infant heir-at-law of a survivng trustee. 
On petition for appointment of new trustees & 
a vesting order the ct. made an order as prayed, 
b abject to the appointment of a guardian ad litern, 
to be dated prior to the order. — Re Cooper’s 
Settlement (1861), 0 W. R. 531. 

1806. .J — Wliere the owner of lands 

agrees to sell to a railway eo. land which they 
liave power to take for the purposes of their under- 
taking, & afterwards dies, having devised his real 
estate to an infant, the infant devised is a trustee 
within the meaning of Trustee Act, 1850 (c. 60), 
A a vesting order may be made on a petition under 
that Aet.~Z?e Lowry’s Will (1872), L. R. 15 Eq. 
78 ; 42 L. J. Ch. 509 ; 21 W. R. 428. 

Annotations : — Refd. Re Colling (1886), 55 L. .1. Ch. 486; 

Re Elementary Education Acts, 1870 6c 1873 (1008), 78 

L. J. Ch. 281. 

1807. .]—Rc Breary, [1873] W. N. 

18. 

1808. .] — By a marriage settlement, 

dated in 1803, the husband k. wife covenanted with 
the trustee thereof to surrender certain copyholds, 
to which the wife was entitled, to the uses of the 
bcttleinent. The marriage was duly solemnised, 
but the wife died without ever having surrendered 
the copyholds. Upon her death the copyholds 
became vested in the youngest child of the marriage, 
as her customaiy heir. A petition was presented 
by the eldest child, who was of age, <fc the other 
children of the marriage, infants, by their father 
k next friend, & the trustee of the settlement, 
asking for an order vesting, without any sm-render 
or admittance, the copyholds in the trustee of the 
settlement, upon the trusts of the settlement, for 
all the estate of the customary heir: — Held: 
the case being one of an executed contract, the 
ct. had power to make the order asked for. — Re 
Bradley’s Settled Estate (1885), 54 L. T. 43 ; 
34 W. R. 148, 

1809. ,] — An equitable mtge. was 

created in 1886 by a deposit of title deeds accom- 
panied by a memorandum, whereby it was agreed 
that the mtgor. would, when requh’ed, execute 
a legal mtge. to the mtgees. The mtgor. died 
intestate k liis heir-at-law was an infant : — Held : 
a vesting order might be made under Trustee Act, 
1850 (c. 60), s. 7, vesting the legal estate in the 
mtged. premises in the mtgees. subject to the heir- 
at-law’s right to redeem. — Re Jones (D.) & Co.’s 
Mortgage (1888), 59 L. T. 859. 

1810. Alien.] — By an order of the ct., 

made on a petition under the Trustee Act, 1850 
(c. 60), lands were vested in a person who was 
afterwards discovered to be an alien. The order 
not having been followed by inquisition & office 
found, on a petition of rehearing the original order 
was discharged, k a now order made vesting the 
lands in a fit & proper trustee . — Re Oiraud (1863), 


32 Beav. 385 ; 2 New Rep. 9 ; 9 Jur. N. 8. 862 ; 
11 W. R. 607 ; 55 E. R. 151. 

Annotation : — Mentd. Jn the Estate of Walnh, MacBirnie 

Petitioner (1807), 15 W. R. 1115. 

1811. .] — An irrevocable power of 

attorney to sell land k give receipts for the pur- 
chase-money is not avoided by the donor of the 
power subsequently becoming an alien enemy. 

Deft., a German by birth but for many years 
resident in England, although never naturalised, 
being about to proceed to Germany, executed a 
power of attorney on May 20, 1915, by which ho 
appointed his solr. his attorney to sell his lease- 
hold house k to execute such transfers k deeds as 
were necessary. The power of attorney was made 
irrevocable for twelve months. On May 26, 
deft, obtained a Govt, permit from the x^olire to 
travel to Tilbury with the object of ernbaiking 
for Germany by way of Flushing, k started on 
that day. On June 2, 1915, the leasehold premises 
were sold to the pltf. by x^ublic auction, k a deposit 
was i)aid k an agreement signed by him. Tliere 
was no evidence as to the date when deft, reached 
Germany, but it was some tim(3 between May 26 
k June 11, 1916. In an action brought by the 
pltf. for a declaiation that the agreement for sale 
had been dissolved by the act of the deft, in 
becoming an alien enemy : — Held : the ^jower of 
attorney having been given by deft, at a time when 
he was not an alien enemy, k being irrevocable 
for a year was not avoided by his subsequently 
becoming an alien enemy ; the agreement entered 
into by the attorney in execution of the power 
did not involve any intercom’se witli the enemy, 
& was not therefore within the miscliief of the 
common law or of the Trading witli the Enemy 
Proclamation of Sept. 9, 1914, or of the Trading 
with the Enemy Acts, & was accordingly valid ; 
the sale could therefore legally be cairied out by 
the attorney & if necessary be completed by 
a vesting order under Trustee Act, 1893 (c. 63). — 
Tingley?’. MDller, [191 7J 2 (li. Ill ; 80 L. J. Cli. 
625 ; 116 L. T. 482 ; 33 T. L. R. 369, C. A. 
Annotations : — Mentd. Naylor, Beuzon r. Krahilscho 

Industrie GeselNohaft, [1618] 1 K. B. 331 ; Rodriquez v. 

bpeyor, [1919] A. (L 59 ; Re Sutherland, Bechofl v, 

Bubua (1921), 65 Sol. Jo. 513. 

iv. Trustee out of Jurisdiction. 

See., notv. Trustee Act, 1925 (c. 19), s. 44 (ii) (&). 

1812. Whether order made.] — In a case 
where the master had found that one of three 
trustees under a will had become embarrassed in 
his circumstances, had been declared bkx^t., k 
had gone, & then was, out of the jurisdiction of the 
ct. the judge made an order, under tlie Trustee Act, 
1850 (c. 00), s. 10, vesting the estate in tlie two 
continuing trustees . — Re Ellioit’s Trust JjSTATE 
(1851), 17 L. T. O. 8. 162. 

1813. ,] — Vesting order made in the exors. 

of a deceased mtgee. in foe, whose heir-at-law was 
residing out of the jurisdiction. — Re Lea’s Trust 
(1858), 6 W. R. 482. 

1814. .] — A legal estate vested in a mtgee. 

having descended on two co-parceners one of whom 
was out of the jurisdiction, an order was made 
vesting it in the other alone. — Re Templer’s 
Trusts (1864), 4 New Rep. 494. 

1815. ,] — There being a direction in a will 

to sell real estate without naming the persons to 
sell, & no devise of the real estate, k it not being 
clear that there was a sufficient legal power of 
sale, implied, in the exor., or a sufficient charge of 


PART II. SECT. 8, SUB-SECT. 4. — one truatee Is resident out of the juris- on the ground that it will not reduce 

D. (a) iv. diction the ot. will not vest the estate their number . — Re Spinks’ Trusts 

18121. Whether order made .] — Where hi the trustees within the Jurisdiction (1899), 0 B. C. R. 375. — CAN. 
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Seel. 8. — Tenure and iranarnission of trust jtroperiy : 

Sub-sect. 4, jp. (a) iv.^ y,^ vl.^ yU, viii.] 
debts to enable liim to convey the legal estate to 
a purchaser, the ct. at the hearing, dii’ccted a sale, 
declaring the heir-at-law, who was out of the 
jurisdiction, a trustee witliin tlio meaning of 
'Prustoe Act, 1850 (c. 60), made a vesting order 
under sect. 0 of that Act. — Hooper v. Struti'ON 
(1864), 12 W. H. :i67. 

1816. .] — The i)ersons having power to 

appoint new trustees of a marriage settlement, 
viz. the husband A: wife, appointed a new trustee 
in the place of one who had absconded abroad, & 
jointly with tlie continuing trustee. The trustee 
wlio had absconded declined to join in the appoint- 
ment, to execute the necessary transfers. The 
property subject to the trusts of the settlement 
consisted of policies of insurance, & mtges. It 
became therefore, impracticable, having regai'd 
to C’onv(‘yancing & Law of Property Act, 1881 
(c. 41), H. 34 (3), to vest such property in the 
trustees without tlio assistance of the ct. A 
petition for a vesting order was accordingly 
presented, under the Trustee Acts 1850 (c. 60), ^ 
1862 (c. 65), by the husband & wife & the continu- 
ing trustee Held: the order asked for might be 
ma<le ; but the petition must bo amended by 
adding tlie name of the j)roposed new trustee as co- 
])etitioner. — Re Keeeey’s Tkusth (1885), 63 L. T. 
487. 

1817. .]--On .Tuly 1, 1881, a house was 

mortgaged to II. for £350. On July 15, 1887, this 
mt/g(*. was transferred to 1). in consideration of 
£385. This money was in fact found by S. A- T. 
<St tlie transfer was taken to 11. as trustee for them, 
but tliere was no declaration of ti'ust. Soon after 
the transfer D. was adjudicated bkpt., k absconded. 
At t he dat e of the petition he was out of the juris- 
diction, k could not be found. Uie mtgor. S. & 
T. i)r(‘sented a petition under Trustee Act, 1850 
(c. 60), for an order vesting U.’s estate in S. k T. 
D.’s trustee in bkpey. admitted he took no benc- 
ticial interest : — Held : the ct. had jurisdiction to 
make the vesting order. —Re Harber’8 Mortgage 
Trusts (1888), 58 L. T. 303. 

1818. .] — In 1858 freeholds were conveyed 

to a ti’u.stee for S., subject to a lease thereof, to S. 
3'he trustee died in 1870, A the l(*gal estate vested 
in J., who went abroad in 1873. In 1802 the 
beneficial interest in the property was sold. A 
petititm being pre.sented that the legal estate 
might vest in the purchaseT*. The ct. made the 
order, without; requiring service of the petition on 
,\.— Re Stanley (1893), 62 L. J. Ch. 469 ; 68 L. T. 
107; 41 W. It. 343; 37 Sol. Jo. 285 ; 3 K. 
3()8. 

1819. — 7tV Fitziieubert’s Settlement 

Trusts, 11898] W. N. 68. 

Mortgages.]— /SVe Mortgage, Yol. XXXV., pp. 
584, 616, Nos. 3206, 3527, 3528, 3630-3534. 

v. When Trustee Cannot be Found. 

See, now. Trustee Act, 1925 (c. 19), s. 44 (ii) (c). 

1820. Whether order made.] — On a petition 
under Trustee Act, 1860 (c. 60), of the personal 
representative of a mtgee. in fee, stating that the 
heir of the latter after diligent search could not 
be found, the ct. refused to make an order vesting 
the legal estate of the mtgod. premises in petitioner. 


-Re Meyrick’s Estate (1850), 9 Hare, 116, 820 ; 
15 Jur. 605 ; 68 E. B. 438, 749 ; sub nom. Re 
Meyrick, Ex p. Paine, 20 L. J. Ch. 336. 

1821. ,] — Where a mtgee. in fee, who has 

never been in possession or in receipt of the rents 
k profits, has died intestate as to the mtged. 
hereditaments k his heir cannot be found, the ct. 
may under Trustee Act, 1850 (c. 60), make an 
order vesting the legal estate in his exors. — Re 
Boden’s Trust (1851), 1 Do G. M. & G. 57 ; 21 
L. J. Ch. 310 ; 19 L. T. O. S. 150 ; 16 .Tur. 279 ; 42 
E. K. 473, L. JJ. ; subsequent proceedings. 9 Hare, 
820. 

Annotation : — Folld. Re Lea’s Trust (1858), C W. 11. 482. 

1822. .] — One of two trustees was convicted 

of felony <fc sentenced to penal servitude, k upon 
an application to the palatine ct. a new trustee 
was appointed jointly with the remaining trustee. 
The trust property consisted of land partly within 
k i)artly without the jurisdiction of the palatine 
ct. On the appointment of the new trustee, the 
])alatme ct. made an order vesting such part of the 
land as lay within that ct.’s jurisdiction in the new 
trustee k the remaining trustee. A ])etition was 
then i)re8ented to this ct. asking for an order 
vesting the remaining land in the new trustee 
k the remaining trustee. Tlio evidence showed 
that the convict trustee could not be found 
Held : as there was sufficient evidence that the con- 
vict trustee could not be found, the ct. had jurisdic- 
tion, under Trustee Act 1850 (c. 60), s. 10, to make 
a vesting ord(*r, k would accordingly make such 
an order.— Hulme’s Trusts (1887), 67 L. T. 13. 

1823. .] — Re Barber’s Mortgage Trusts, 

No. 1817, ante. 

Mortgagor.] — See Mortgage, Vol. XXXV., 
p. 684, Nos. 3206, 3207. 

vi. On JHssoluiion of Corporation. 

See, now, Trustee Act, 1925 (c. 19), s. 44 (ii) (c). 

1824. Whether order made.] — When a limited 
liability co. goes into voluntary liquidation for 
the imrpose of carrying out a sale of its property 
k receives the full i^ui’chase consideration, k after- 
wards becomes automatically dissolved by virtue 
of Companies Act, 1862 (c. 89), s. 143, before the 
property has been legally conveyed to the pur- 
chaser, the ct. will in a proj^er case make an order 
under Trustee Act, 1893 (c. 53), vesting the 
property in the purchaser for all the estate of the 
CO. therein at the date of its dissolution. —Re 
General Accident Assurancji: Corpn., I/td., 
ri904] 1 Ch. 147 ; 73 L. J. Ch. 84 ; 89 L. T. 699 ; 
52 W. B. 332. 

Annotations: — N.P. Re Taylor’s AKreoment Trusts, [UK)4] 

2 Ch. 737. Folld. Re Mills (IJrierly Dill), Ltd., Smith 

V. Tho Oo., [11)05] W. N. 30 ; Re No. 9, Bomoro Road, 

llDOCj 1 Ch. 359. Mentd. Hastings Corpn. v. Lotton, 

UU08] 1 K. B. 378. 

1825. .] — Re Mills (Bichard) k Co. 

(Brierly Hill) Ltd., Smith v. The Co., [1005] 
W. N. 36. 

An7w(atwn FoUd. Re No. 9, Bomoro Road, [1900] 1 Ch. 

359. 

1826. .] — Be No. 9, Bomore Boad, No. 

1180, ante, 

1827. .] — Re Buddington Land, No. 1182, 

ante. 

1828. .] — Re Aj^bert Boad, Norwood 

(Nos. 66 k 68), No. 1181, ante. 


part II. sect. 8, SUB-SECT. 4.— D. (a) v. 

1820 i. WMher order wtodc.] — Rc Cbaio’s Contract, [1928] N, Z. L. R. 303.— N.Z. 


XT mode .) — Re 

N. S. W. \V. N. 165.— AUS. 


PART II. SECT. 8, SUB-SECT. 4.— D. (a) vl. 

Clark & Solomons’ Agreements Trusts (1905), 5 S. 


R. N. 8. W. 498; 22 
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vii. Trustee Dead hiivsiate. 


ScCf noWi Trustee Act, 1926 (c. 19), s. 44 (v). 

1829. Whether order made — Where heir cannot 
be found.] — Under a power in a settlement of real 
estate, a new trustee was duly appointed in the 
place of a sole trustee, deceased. The heir of 
deceased trustee could not be found, &, on petition, 
an order was made to vest the estate in the new 
trustee, & that upon consent he might pay the 
costs of the proceedings, & that such costs, with 
interest at 4 per cent, might form a charge on the 
inheritance.” Ex p. Davies (1862), 10 Jur. 882. 

1830. — In consideration of a sum of 

£350 advanced by U. to L. certain freehold pro- 
l)erty was conveyed to U. upon trust “ in case the 
£350 should be paid to U., his exors., etc., within 
six months, tlien in trust for ]j., his heirs or assigns, 
A at his or their request to reconvey the premises 
as lie or they should dii'oct ; but in case of default, 
upon trust that II., his heirs, etc., might without 
concurrence of L., liis heirs, etc., sell retain the 
£350 interest ; ujion further trust to pay over 
the residue & surplus to L., his exors., etc.” U. 
died intest ale as to this property, At his heir-at-law 
could not be discovered Held : this vas a case 
within "I’rustee Act, 1850 (c. 00), At not a mere 
seem ity for money, but one coupled with a trust. — 
Jtr Undeuwood (1857), ,3 K. At J. 745 ; 30 D. T 
O. S. 90 ; 5 W. K. 800 ; 09 E. R. 1310. 

Any^otation^t : — Folld. lie Keeler’s Mortgage Trust (1802), 

I New lieu. 44, Mentd. Kc (Iraiige, Chadwick r. Grange, 

IU)07] 1 Ch. 313. 

1831. .] 7?c Keeler’s Mortgage 

Tiu;st (1802), 1 New Kep, 44 ; 32 L. J. Ch. 101 ; 
9 Jur. N. a 96 ; 11 W. 11. 02. 

1832. — Heir out of jurisdiction.] — The 
ct. may, under Trustee Act, 1850 (c. 00), s. 9, 
make an order vesting in the exors. of deceased 
intgee. in fee, who has died intestate as to trust 
(‘state, the legal estate outstanding in the heir- 
at-law out of the jurisdiction of the ct., though 
the mtgee. liad before her death been in the receipt 
of the rents A^^ profits of the mtged. propc'rty. — 
lie Skitter’s Mortgage Trust (185(5), 4 W. B. 


1833. No administration taken out — Lease- 

hold property.] — Scmblc : the ct. has no jurisdiction 
under Trust(‘e Acts to make a vesting order as to 
leaseholds, where the last surviving trustee has 
died int(‘state, A: no administration to his estate 
has been taken out, although such trustee never 

^ hi the trusts of the will. — Re Bobinson’s 
|Nilu (18(53), 2 New Bep. 504; 9 L. T. 12 ; 9 
•fur. N. 8. 885 ; 11 W. B. 1035. 

1834. .1 — DALGLElHJl’a 

*>i-:ttlement. No. 1209, ante, 

1835. Death without heirs.] - Where a 

person absolutely conveyed to a iiurchaser for 
value his rev(?rsionary interest in freehold xiroperty 
then vested in trustees under a will, & he after- 
wards obtained from the trustees a conveyance to 

legal estate, & died without heirs, 
^^tiil having the outstanding legal estate, the ct., 
upon petition by the purchaser, made an order 
under Trustee Act, 1850 (c. 60), vesting the 
legal estate in petitioner & his heirs. — Re Wilkin- 

7 ?a “ ^864), 10 L. T. 89 : 10 Jur. N. S. 

710 ; 12 W. R. 522. 




viii. Trustee Refusing or Neglciling to Transfer. 

Sce^ now. Trustee Act, 1925 (c. 19), s. 44 (vi). 

1836. Whether order made— Refusal to comply 
with order of court.] — On the refusal of a trustee 
to comply with an order du'ecting the assignment 
of trust property, the ct., after a lapse ol t\\enly- 
eight days, & on an ex y. application, made an 
order vesting the profierty in the peison entitled 
to it. — Knight v. Knight (1866), 14 L. T. 101. 

1837. “ Solely seised.’*] — Pltf. being, at 

the date of the contraet, only equitably entitled 
under an agreement for sale from the bencticial 
owners, stiimlated by parol that he should only 
be bound to show such title as he was himself 
entitled to require from his vendors ; it was also 
agreed that all the property, part of which was 
then copyhold, should be sold as freehold. The 
copyholds had ns to a moi(*ty been devised by 
testator to his daughter B. in fee, but were not 
surrendered to the uses of the will. After his 
death his two daughters A. & B. were admitted as 
coparceners, k, the subse(iuent enfranchisement was 
made to them, their heirs, Ac assigns. After the 
enfranchisement, A. being out of the jurisdiction, 
an order was obtained upon iietition, under 
'J’rustee Act, 1850 (c. 60), s. 9, vesting her out- 
standing legal estate in trustees for B. 

Negotiations in respect of the title were carried 
on between the parties for three year’s, in the cour se 
of which the purchaser objected to the above order 
on the ground that it was ineffectual, k that a 
fresh order should be obtained under sect. 10 
of t he Act . 

J'his was the i)rincipal requisition, k the only 
one with which pltf. reiused to comply. In Dec. 
1861, the purchaser gave notice that unless, 
wdthin one week, pltf. would comply, or consent to 
comply, with the requisitions sent therewith, ho 
should require a good tfe marketable title to the 
whole property, & in default (rf such title being 
shown within live weeks, he should treat the 
contract as I'escinded. After some further negotia- 
tion pltf., in Aug. 1865, filed his bill tor specilic 
performance : — field : the notice to rescind was 
a waiver of all delay up to that time, k an 
admission that the contract was then in iorce 
the vesting order had been properly made und(‘r 
Trustee Act, 1850 (c. (50), s. 9. A. being “ solely 
seised upon trust ” for B. both under the admission 
& under the enfranchisenumt ; consequently, the 
notice to rescind was bad, being also unreasonable 
in point of time. — M cMurray v. Sptger (1868), 
L. B. 5 Eq. 527 ; 37 L. J. Ch. 505 ; 18 L. T. 116 ; 
16 W. B. 332. 

Annotations : — Befd. Webb v. Hiijflios (1870), L. 11. 10 Kq. 

281 ; McGrory v. Alderdale Eatato C’o., [1918] A. C. 503. 

1838. Attempt to extort money.] — The ct. 

will make a vesting order under Trustee Act, 
1852 (c. 55), s. 2, to defeat an attempt at ex- 
tortion on the part of a trustee . — Re O’Donnell’s 
Trusts (1871), 19 W. B. 522. 

1839. .] — One of three joint mtgees., who 

were trustees, went abroad, k in his absence the 
mtge. was paid off, Ac by a deed, to which he, with 
the other trustees, w^as named a party, but which 
he never executed, the debt Ac security, except 
the legal estate outstanding in him, were vested 
in the transferee of the mtge. Afterwards a new 


Part ii. sect, s, sub-sect, e 

D. (a) vii. 

o f Whether orih r madt — JI( ir 

— I’i'® survivor of 1 

convey the realty Into 
joint names of himself & a new trut 


lesidont outside the jurisdiction wlio 
was duly appointed by the widow in 
place of the deceased trustee under 

f )owor containeil in the will, & died 
til estate as to the trust estate, leaving 
heirs, many of whom were resident In 
distant places outside the jurisdiction. 
Upon petition by the benofleiaries 6c 


the new trustee, an order ^vas made 
appointing a second trustee who was 
resident within the jurisdiction, 6z 
vesting the realty in hliu & the trustee 
appointed by the widow.— 7iV B(i8Si’8 
(I)KOKARFi)) Estate (1898), 4 B. O. B. 
584.— CAN. 
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Tbusts and Tbustees. 


Sect, 8. — Tenure and IransmUfsion of trust properly : 

Sub-sect. 4, D. {a) viii. d: ix., <fc (6) cfcm.] 
trustee was by deed appointed a trustee in his 
place ; — Held : the neglect or refusal of the old 
trustee to convey the outstanding legal estate 
brought the case within the Trustee Acts, & the 
ct. had jurisdiction under those Acts to vest in the 

1 ransferee the outstanding legal estate . — He 
Walker’s Mortoage Trusts (1870), 3 (Ih. D. 
209. 

1840. .] — Testator devised real estate to 

Itiistecs in tiaist to permit A. to receive the rents 
during his life ; &, upon his decease, to permit the 
eld(*8t son of A. to receive the rents during his life ; 
At, “ upon the decease of such eldest son,” in trust 
to convoy the estate ‘‘ to the right heir male of A. 
A his heirs.” A. survived testator, & died in the 
year 1857, leaving B. his eldest son him surviving, 
’rhe trustees refusing to convey the legal estate, 
J3. presented a petition asking for a vesting order : 
— Held : the general rule that the heii* of a person 
named in a will must be ascertained as soon as 
l^ossible applied ; B. was ascertained to be ” the 
right heir Jiiale of A.” upon A.’s death in 1857 ; 
At ho was therefore entitled to a vesting ordt'r. — 
He Grayson (1879), 48 L. J. Oh. 354 ; 40 L. T. 
98 ; 27 W. K. 534. 

Annotaiion : — Reid. Lucas-Tootb r. Liicaa-Tooth, [1921] 

1 A. C. 591. 

1841. Wilful refusal.] — Tlie ct. has juris- 

diction, under Trustee Act, 1852 (c. 55), s. 2, 
to vest land in the bencdiciaries absolutely 
entitled thereto, where the trustee thereof wil- 
fully refuses to convey to them, altiiough the 
land & tlie trustee are both in Ireland, & the 
trusts were created by an Irish settlement.- Re 
Steele, Gold v. Brennan (1885), 53 L. T. 710 ; 

2 T. L. R. 180. 

1842. Title in doubt.] — A refusal by 

a trustee convey is not wilful within the mean- 
ing of the TiTistee Act, 1852 (c. 55), s. 2, if the 
title of the person asking for the conveyance 
is disputed A the trustee entertains a bond fide 
doxibt as to it. A coiiyhold was vestx'd in a trustee 
under the will of M. The beneficial interest was 
vested as follows : A., B., &. 0. one-sixth each, 
1). one-fourth. As to th(‘ remaining foui’th, it 
was questionable whether under the will of E. 
it had passed to A.,B., (\, Ac B., in equal shares, or 
to 8., since deceased, of whose will A. Ac E. were 
tlie trustees. The copyhold was sold to X. Ac 
A., B., 0., Ac D. as beneficial owners, Ac according 
to their I'cspectivc shares Ac interests, Ac A. Ac F., as 
trustees, conveyed it by deed to X., the purchase- 
money being paid thus : to A., B., Ac C. one-sixth 
tiach, to I), one-fourth, Ac the remaining fourth to 
A. Ac F. 0. shortly afierwartls brought his action 
against the trustee under M.’s will, Ac A. Ac F., as 
trust(‘es of N.’s will, to establish that no share had 
passed under 8.’s will, & that the purchase-money 
ought to have been differently apportioned. 
'J’ho judge held that the fourth share had passed 
under the will of S., & that the purchase-money 
had been rightly apportioned, Ac he accordingly 
dismissed the action. After this X. applied to the 
trustee to surrender to hhn, which the trustee 
declined to do. X. then petitioned for a vesting 
order. Before the petition was heard, A. gave 
notice that she reserved all her right under the will 
of E. : — Held : the refusal of the trustee was not 


wilful within Trustee Act, 1852 (c. 65), s. 2, 
Ac a vesting order could not be made. — Re Mills’ 
Trusts (1888), 40 Ch. D. 14 ; 60 L. T. 442 ; 37 
W. R. 81, 0. A. 

ix. 'Trustee Lunatic. 

1843. Whether order made — To vest property in 
mortgagee.] — The legal estate of a married woman, 
in customary freeholds, was vested in a lunatic 
trustee, in trust for the married woman, during 
the joint lives of herself Ac her husband, for her 
separate use, without restriction as to alienation 
or anticipation, with remainder in case she sur- 
vived her husband, to her absolutely ; but in case 
she died in his lifetime, to such uses as she should 
appoint ; no trusts were declared in default of 
appointment. 8he mortgaged the estate by deed 
enrolled under Fines & Recoveries Act, 1833 
(c. 74). The ct., on a petition under Trustee Act, 
vested the legal estate in the mtgee. — Torbuck v. 
llEWiTSON, Re Hewitson (1852), 19 L. T. O. 8. 
342, L. V. 

1844. Land In Ireland.] -Th(' surviving 

trustee of properly, consisting iiartly of land 
in Ireland, having become lunatic, an order was 
made upon a petition instituted both in Lunacy 
Ac in the Ch. i)iv., appointing now trustees Ac vesting 
the Irish land in tliem. — Re LA-MOTTE (1876), 4 
Ch. T). 325 ; 36 L. T. 231 ; 25 W. R. 149, C. A. 

1845. .] — Re 8MYTn, No. 1739, ante. 

1846. .] — The Abbeydale Freehold Laml 

Society, an umegistered society, was constituted 
by a deed oi trust for the xmrehase Ac improvement 
of an estate which had been laid out in allotments, 
Ac for the resale of it in those allotments at the 
prices also therein sjjecitied to the individual 
members of the society, who exceeded twenty. 

I The land was vested in two trustees. The tinst 
deed provided that the society was not intended 
to form a i^artnership, Ac that no individual member 
or members should have power to contract on 
behalf of or to bind the other members, but 
that all contracts to bo binding on the society 
should be by the comnuttee or trustees. The 
surviving trustee having become of unsound 
mind, the ct. made an order vesting so much of the 
estate as still remained in him in new trustees 
appointed by the members of the society under the 
provisions of theii' rules . — Re Siddall (1885), 29 
Vh. I). 1 ; 61 L. J. Ch. 682 ; 52 L. T. 114 ; 33 
W. R. 509 ; 1 T. L. R. 209, C. A. 

AtnufUilions : — Mentd. Re .ToneH, Clegf? v. Ellifeon, [1898] 2 

Oh. 83; Re HubsoU Institutiou, FiggiiiB v. Baghino, [1808] 

2 (Jh. 72. 

.] — Sec LuNATic’h, Vol. XXXIII., pp. 222- 

226, Nos. 1316-1318, 1327, 1328, 1330-1335, 1346- 
1359. 

(6) A.S to Stock and Chases in Action. 
i. In General. 

1847. Whether order made — In case of construc- 
tive trust.] — Re Angelo, Ex p. Frith, No. 1452, 
ante. 

1848. To vest property in cestui que trust — 

Trustees within jurisdiction.] — Wliere a chose in 
action is vested in two trustees within the juris- 
diction, the ct. will not make an order vesting it 
in tlie ccstuis que trust only. — Re Brash’s TI’rusts 
(18.56), 4 W. R. 764. 


PART II. SECT. 8, SUB-SECT. 4. — 1840 Hi. .] — Rr Rtjthven’s 

D. (a) viii. Trusts, [1906] 1 I. R. 236.— IR. 

SUB-SECT. 4.— 

1840 ii. .]- Bkvlk r. Braco. d. Wh€t?ier order made — Surviving 

[1902] 1 1. R. 99.— IR. reprmcntaiive out of jurisdiction.] — 


1840 i. Whether order inadt.] — Re a 

Bohsi’h (Deceaskd) Estate (1896), PART II. SECT. 8, 

4 B. C. R. 584.— CAN. D. (b) i 


Shares in a joint stock mining co. 
aro “ Bharos ” within Statute of 
Trusts, 1864 (No. 234), a. 25, & whore 
the surviving representative of a 
person In whoso name they stand, Is 
out of the jurlsdiotlon, on order under 
that Beet, may bo made, vesting the 



Part II. — Trustees. 


747 


1849. To effect variation of settlements.] — 

Where a vesting order was required to cany into 
effect an order for variation of settlements, the 
ct., exercised jurisdiction under Trustee Act, 1893 
(c. 63), s, 85, & made a vesting order. — S torkh v, 
Stoiieii(1804), 11 R. 618. 

ii. On Aypointmcnl of Trustee hy Court. 

*SVc, nowt Trustee Act, 1926 (c. 19), s. 61 (1) (i). 

1850. Whether order made — No representation 
taken out to surviving trustee.] — IVtition for the 
appointment of new trustees & a vesting order 
under Trustee Act, 1850 (c. 60). The trust fimd 
was a sum of stock, & no representation had been 
1 aken out to the surviving t rustee. The ct . refused 
to make the order . — lie Frost’s Trust (1851), 
20 L. J. Oh. 112 ; 16 L. T. O. S. 481 ; 15 Jur. 644. 

1851. .] — Be Ryan’s Sj[5T’TLBMEnt 

(1861), 7 Jur. N. S. 1121. 

1852. .] — Where the legal personal 

i(*presentative of the last surviving trustee of a 
settlement was dead, the cl. made an order vesting 
stock standing in the name of the last surviving 
trustee in the persons entitled thereto . — Be 
Hilliard’s Se'fplement Trust (1880), 42 L. T. 
79. 

1853. .] — A married woman who was siu*- 

viving legal personal representative of testator, in 
exercise of a power reserved to her by her marriage 
settlement, made her will, & appointed her liusband 
sole exor. The liusband proved the will, A- also 
obtained letters of administration to all other his 
wife’s personal estate. lie also axiplied for 
supplemental lettom of administration, to enable 
him to continue the chain of rejiresentation to 
t estator ; but they were refused by the Ct. of 
Probate. 

The ct. made an older, appointing the husband 
trustee of the trust, funds wliich were standing in 
testator’s name, A vesting in him the right to 
transfer them . — Jie IIehrert’s AVill (1860), 8 
AV. R. 272. 

1854. .] 1)E SoYREb r. 1)E Susies (1889), 

87 L. T. Jo, 93. 

1855. - — .] - Be Sto( ken’s Sjotlement 
TRUST.S, IISJKIJ W. N. 203. 

iii. Trustee undi’r DisahiUty. 

^(Cj now. Trustee Act, 1925 (c. 19), s. 51 (1) (ii) 

(a). 

1856. Whether order made — Infancy.] — 3’hosole 
t rustee of money for A. & B. invested it in stock, in 
the joint names of himself & B., an infant. After 
the deaths of the trustee & A,, the infant was held 
to be a trustee within the Trustee Acts, & a vesting 
order was made. — Sanders v. Homer (1858), 25 
Bcav. 467 ; 31 L. T. O. S. 94 ; 6 AV. It. 476 ; 53 
F. R. 716. 

1857. .]- Where an investment in 

Consols had been made by exors., by mistake, in 
the names of infants : —Held : for the purposes of 
reinvestment, the infants must be considered as 
trustees for the exors., & a declaration made to 
that effect. — R ives r. Rives, (1866), 14 L. T. 351. 

1858. .] — Testator bequeathed a 

legacy to each child & directt*d Ids exors. to stand 
possessed of his residuary estate in trust for all his 
children, the sliares of those under age to be 


invested in Consols, paid to them at twenty-one 
or marriage. There were trusts for maintenance, 
education, & accumulation for the benolit of the 
infants. Two exoi’s. invested the legacies & shares 
of two of the infants in Consols in tlieh own & the 
infants’ names, & died leaving the infants sui*- 
viving : — Held : the definition of “ trustee ” in 
Trustee Act, 1850 (c. 60), s. 2, included the case of 
Consols which had been transfciTed into the name 
of an infant who was the sole beneficial owner of 
them, but subject to a direction in regard to main- 
tenance or otherwise, vested in somebody else, & 
which direction could not in this case be practically 
performed so long as the Consols remained in the 
name of the infant ; & the infants should bo 

treated as trustees of the Consols ; & the legal 
personal rei^resentativo of the last surviving 
trustee under the will was appointed to transfer 
the Consols into cl. — Cardner v. Cowles (1876), 

I 3 Ch. D. 304 ; 24 W. R. 920. 

A-nrwtation ;—Folld. Re Findlay (18«0), 32 C’h. D. 221. 

1859. .] — Where stock to whicli an 

infant was honoficially entitled had been invested 
in the joint names of himself A another iieisun : — 
Held : the ct. had jurisdiction under Trustee 
Act, 1852 (c. 55), s. 3, to make an order vest- 
ing in such other iierson the right to transfer 
such stock. — Be Uarwood (Infants) (1882), 20 
Ch. D. 536 ; 51 P. J. Ch. 578 ; 30 AV. R. 595. 

Annotations : — Folld. Re Barnett, Foster i\ Harnett (188U), 

61 L. T. 070 ; R( Dohaynln, [JDIOJ 1 Ct. 223. 

1350. ,] — Under the will of her father, 

a domiciled Scotsman, who made Ids will in the 
Scottish form, an infant was entitled to a legacy. 
The will contained no express trust for main- 
tenance. Tlie Ct. of Session in Scotland appointed 
a curator bonis to tlie infant, who received the 
legacy, A invested it in the purchase of some New 
Zealand stock, in the sole name of the infant. This 
stock was transferable at the Bank of Kngland. It 
was the only property of the infant, A the income 
derived from it was not sufficient to provide for 
her maintenance A education. The (’t. of Session 
authorised the curator bonis to advance from tiiiu' 
to time sums out of i*apital, not exceeding iu all 
£100, for tlic purpose of supplementing the income 
of the infant, A enabling her to bo placed at a 
suitable school. The curator bonis, as next friend, 
presented a petition, asking that the right to trans- 
fer £100 of the New Zealand stock might vest in 
him, A that he miglit be at liberty to sell A transfer 
the same, A to apply the proceeds in or towards 
the maintenance or education of the infant ; that 
the dividends which had accrued, A which might, 
during the minority of the infant, accrue on the 
stock, or on the residue thereof after the transfer, 
might be paid to him, he undertaking to afiply 
them in or towards the maintenance or education 
of the infant; A that he miglit bo appointed 
guardian : — Held .* the infant was a ‘ trustee 
of the stock, within the meaning of Trustee Acts 
A an order was made vesting tli(‘ right to transfer 
£100 of the stock in the next fri(‘nd, who was 
api)ointcd guardian to the infant, A liberty was 
given to liim to sell A transfer tlie same, A to apply 
the proceeds in or towards the maintenance or 
education of the infant ; A the dividends accrued 
A to accrue during the minority of the infant, 
should be paid to the guardian, he undertaking to 


lipht to ti'ansfor them. — Re Saundkkh, 
Bryant V. Saunders (1878), 4 V. 1j. fi . 
^Eq.) 215.--AUS. 

e. No pcrsotial representative 

of surviving trustee.] — Tnistces, 

in whoso name a sum of English rail- 
way stock stood, died, & there was no 
pemonal representative of the survivor. 


New tnibtoeH were appointed under a 
jiovver in the settlement J/e/d .• in 
the ttbsonce of a personal reprosonia- 
tive, there vas no jurisdietlon under 
Trustee Act, 1893, to make an order 
vesting in the trustees so appointed 
the right to call for the transfer of the 
stock.— I?c Cane’s Trubib, 118951 1 


I. IL 172.~IR. 

PART II. SECT. 8, SUB-SECT. 4.— 
D. (b) ii. 

f. Whether order rnade — No represen- 
tation taken out to surviving trustee.] 
— Re M’Carthy's Trusts (1878), 1 
L. 11. Ir. 16.~1R. 
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Sect. 8. — Tenure and transmuision of trout ^)roperty : 
Sub-sect. 4, D. (6) ia., iv.. v., vi., vii. <&: viii., 
cfcjg. (g) (fc(6).] 

apply them in or towards her inainienanco or 
education. — Ue Findj^y (an Infant) (1886), 
32 Ch. D. 221, 641 ; 55 L. J. Ch. 395. 

Annotation ;~'Retd. Rc Doliaynlii, [1910] 1 Ch. 223. 

1861. .] — Infants were entitled under 

a will to certain legacies, which had been invested 
in Consols in the names of the exor. k> extrix., & 
of the infant in eacli case entitled thereto : — 
Held : the rt. would, under Trustee Act, 1852 
(c. 55), s. 3, make an order vesting in the exor. 

A extrix. the right to transfer the stock & receive 
the dividends accrued prior to the transfer.— /ife 
Harnett, Foster v. Barnett, (1889), 61 L. T. 676. 
Annotation ;~Folld. Rc Dehaynin, [1910] 1 Ch. 223. 

1862. Stock in name o! infant & 

another.] — Where stock to which an infant was 
ben(‘licially entitled had been invested in the joint 
names of himself & anothcT person : — Held : tlie 
ct. had jiii’isdiction under Ti-usbee Act, 1893 (c. 53), 

H. 35 (1) (ii) (a), notwithstanding some slight 
dill'ercmce in tlie language of this sect. & sub- 
sects. as compared with Trustee Act, 1852 
(c. 55), s. 3, to make an order V(‘sting the right to 
ti’ansfer sucii stock in tlie infant’s guardian.-- 
Jie Dkuaynjn, [1910] 1 Ch. 223 ; 79 L. J. Vh. 131 ; 
101 L. T. 703, C. A. 

iv. Trustee Out of J urisdiciiou. 

Sec, now, Trustee Act, 1925 (c. 19), s. 51 (1) 
(ii) (6). 

1863. Whether order made.]-— Testator gave an 
annuity to his widow, A the residue of his estate 
to his children. The oxors. paid testator’s debts 
tV- legacies, A jimvhasod stock in their names, to 
amswer the annuity, A paid the dividends to tlie 
widow. One of the exoi’s. went to reside abroad, & 
the other died : — Held : they were trustees of the 
stock within 11 Oeo. 4 A 1 Will, 4, c. 60. — Hx p. 
OoVKH (1834), 5 Sim. 500 ; 58 E. Li. 425. 

1864. .J— Trustee Act, 1850 (c. 60), s. 22, 

authorises an order vesting the right to receive 
future dividends. 

One of four trustees of a sum of stock being out of 
the jurisdiction, an order was made undtT the 
above sect, vesting the right to rcc<‘ive the divi- 
dends in the other tliree, but was, on the appeal 
by the bank, varied by restricting it to the divi- 
dends to accrue due during the joint lives of the 
three.--y^c Fey'i'on’s Settlement (1858), 2 De 
O. A .1. 290 ; 25 Beav. 317 ; 31 E. T. O. S. 127 ; 

4 Jur. N. S. 469 ; 6 W. K. 453 ; 41 E. It. 1000, 
L. ,)J. 

1865. .] — He Trubee’s Trusts, No. 1880, ' 

post. 

U'/icn Truslee Ca'nnot he Found. 

Sec, now, Trustee Act, 1925 (c. 19), s. 51 (1) 
(ii) (r). 

1866. Whether order made— Appointment of 
new liquidator.] — After an order had been made for 
the compulsory winding up of a co. A. was ap- 
pointed oflicial liquidator. A. afterwards ab- 
sconded, A he was removed fixim the post of official 
liquidator, A in his place C. was appointed official 
liquidator. It was then found that a sum of 
Consols, part of the iissets of the co., was standing 
in A.’s name as official liquidator. An application, 
under ’rru.stee Act 1850 (c. 60), ss. 22, 43, was 


therefore made by motion ex parte for an order to 
vest such sum of Consols in C. as official liquidator. 

A. had become bkpt. A could not be found : — 
Held : the ct. had juiisdiction to make the order 
^ked for upon motion ; but, except in simple cases 
like the present, the application should be made by 
petition. — He Capital Fire Insurance Assocn., 
Ltd. (1886), 55 L. T. 633. 

1867. .] — Dugmore V. Suffield, [1896 J 

W. N. 60. 

1868. .]— AV Varey’s Will Trusts (1898), 

42 Sol. Jo. 781. 

1869. — Vesting of patent rights.] — He 

Heath’s Patent (1912), 66 Sol. Jo. 538; 29 

B. P. C. 389. 

vi. Oil Dissolution of Corporation. 

See, now. Trustee Act, 1926 (c. 19), s. 51 (1 ) 
(ii) (c). 

1870. Whether order made.]--/?tJ Taylor’s 
Agreement Trusts, No. 1184, ante. 

1871. .] — A dissolved co. is a “ trustee who 

cannot be found,” A a patent inadvertently over- 
looked A not assigned, A of which the dissolved co. 
still appeared on the register of patents as the 
proprietor, can be dealt with by a vesting order 
made on petition under Trustee Act, 1893 (c. 53), 
ss. 25, 36, 36, A Patents A Designs Act, 1907 
(c. 29), s. 72, A does not merge in the Crown. — 
He Dutton’s Patents (1923), 07 Sol. Jo. 403 ; 40 
Li. P. C. 84. 

vii. Trustee Hefusimj or Neglecting to Transfer. 

See, now. Trustee Act, 1026 (c. 19), s. 51 (1 ) 
(ii) id), (c). 

1872. Whether order made.]— The surviving 
trustee of a sum of stock neglected for twenty- 
eight days, after a request in writing had been 
made to him by persons who had been duly 
ai^pointed new trustees, to transfer the stock to 
them. The ct. held that they were persons 
absolutely entitled to the stock within the meaning 
of Trustee Act, 1850 (c. 60), A ordered the stock 
to be transferred to them. — He Bussell’s Trust 
(1851), 1 Sim. N. S. 404; 20 L. J. Ch. 196; 15 
Jur. 100 ; 61 E. B. 156. 

1873. .j — Where a trustee neglects or refuses 

<o receive the dividends on a sum of stock, the ct. 
can vest in another person only the right to receive 
the dividends in respect of wliich there has 
been such neglect or refusal. — He Hartnat.l, Ex p. 
Hodges (1852), 5 Do G. A Sm. Ill ; 21 L. J, Ch. 
384 ; 18 L. T. O. S. 315 ; 64 E. B. 1041. 
Annotations : — Distd. Re Peyton’s Settlint. (1858), 27 

L. J. Ch. 476. Folld. Re Hyatt’s Trusts (1882), 21 Ch. U. 

846. 

1874. .] — A trustee liaving refused to con- 

vey certain shares to new trustees duly appointed, 
a notice was served upon liim under Trustee Act, 
1860 (c. 60), s. 24 ; A, on a petition being after- 
wards presented, which was not served on the 
recusant trustee, the ct. made a vesting order. — 
Re Baxter’s Will Trusts (1864), 2 Sm. AG., 
Ajjp. V. 

1875. .] — The Trustee Act held to apply to 

a case in which the exor. of a surviving trustee had 
not proved the will A had neglected to transfer 
stock on the requisition of new trustees appointed 
out of ct. 

The ct. directed the circumstances bringing a 
case within the Trustee Act to be inserted in an 


PART 11. SECT. 8, SUB-SECT, 4.— 
D. (b) Iv. 

1883 i. Whethtr ordernuidc .] — Where 
hharos in a railway cu. stood in the 
uames of two trustcob, one of whom 


was dead, A the other Jiad loft tlio 
colony & had not been heard of for 
many years, the ct., upon the petition 
of the person claiming to bo heuo- 
lioially entitled, made an order vesting 


In her the right to deal with the shares. 
— R £. Mitchell’s (Lady) Trust Estate 
(1879), 5 V. L. It. (Eq.) 42.— AUS. 

1868 ii. .] — Rt O’Gohman’b 

Trust (1800), 25 L. 11. Ir. 93.— IR. 
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order vesting the right to transfer st<:>ck. — Re 
Eixis’ Settlement (1857), 24 Beav. 426 ; 63 
E. R, 422. 

Annotation : — Reid. lie Roblnson’B Will (1863), 2 New Rep. 

1876. .] — On the neglect of old trustees to 

transfer stock to new trustees appointed by the 
ct,, this ct. wiU, upon motion, vest the right to 
transfer the stock in the now trustees, & that 
whether the order upon the old trustees was made 
in a cause or upon petition. — Re Holbrook’s 
Will (1869), 29 L. J. Ch. 200 ; 1 E. T. 18 ; 6 
.Jur. N. S. 133.3 ; 8 W. K. 3. 

1877. — .]---Trustee Act, 1850 (c. 60), gives 
power to the ct. to make a vesting order in cases 
where a sole trustee, or one of two or more trustees 
of stock, shall refuse to transfer the same according 
to the direction of the person absolutely entitled. 
In a case where there were two trustees, & both 
refused to transfer : — Held : the Act did not apply. 
— Re SpAWFORTii’s Settlement Trusts (1864), 
10 L. T. 641 ; 12 W. R. 978. 

Annotation : — Expld. lie Hyatt’s Trusts (1882), 21 Ch. D. 

846. 

1878. .] — Having regard to the inter- 

pretation clause (sect. 2) of Trustee Act, 1850 
(c. 00), the expression “ sole trustee ” in the Act 
includes all trustees who arc jointly entitled. 
( Vmsequently, where two trustees of stock refused 
to transfer it to two new trustees duly appointed 
under a jjower : — Held : the ct. had jurisdiction 
under sect. 23 to make an order vesting the stock 
in the new trustees.— Re Hyatt’s Trusts (1882), 
21 Ch. D. 846 ; 51 L. .T. Ch. 742. 

1879. .]~Re Keeley’s Trusts, No. 1816, 

an1e» 

1880. .]— Under Trustee Act, 1850 (c. 60), 

s. 25, the ct. has power to make a vesting order in 
relation to stock standing in the sole name of a 
domiciled Scotsman, whose exor. has proved his 
will in Scotland, but has not proved it in England, 
A who is resident in Scotland. — Re Trubee’h 
’i^KUSTS, [1892] 3 Ch. 55; 61 L. .1. Ch. 715; 67 
I;. T. 161 ; 40 W. R. 552 ; 36 Sol. .To. 503. 

1881. .] — Re Knox’s Trusts, No. 1916, 

pofil. 

1882. Trustee not appearing on petition — 

Necessity for affidavit of service of request.] — The 

ct. will make a vesting order under Trustee Act, 
1893 (c. 53), s. 35 (1) (ii) (d), where the trustee 
does not appear on the petition, provided an 
aflidavit is filed stating that the petition has been 
served on the trustee, & also that the request, 
in willing, addressed «fe sent to him in accordance 
with the terms of such sect., has not been returned 
by the Post Office. — Re Struve’s Trusts (1912), 
56 Sol. Jo. 551. 

viii. Trustee Lunatic, 

See Lunatics, Vol. XXXIII., pp. 217, 218, 
224-226, Nos. 1249-1251, 1260-1262, 1346-1359. 

E. Form and Contents of Order, 

(a) In General, 

1883. Form of order — Vesting mortgage debt.] — 

Practice Note, [1920] W. N. 116. 

1884. Vesting rentcharge.] — Re Harrison 

(1862), 2 Seton’s Judgments & Orders, 7th ed. 
p. 1180. 

1885. Must not exceed original order.] — ^An 

order under the Trustee Act, 1862 (c. 55), vesting 
the right to receive dividends on the refusal 
of the person ordered to receive the same, 


must not deal with a larger subject-matter than 
the previous order which it proposes to enforce. — 
Skynner V, Pelichet (1860), 9 W. R. 191. 

1886. Vesting property in continuing trus- 

tees— Old trustee lunatic or bankrupt.] —Re James 
(1913), Underliill’s Law of Trusts k Trustees, 8th 
ed., 403, n. 

1887. .] — Re Jessel (1913), 

Underhill’s Law of Trusts & Trustees, 8th ed., 
403, n. 

1888. Contents of order — Circumstances bringing 
case within Act.] — Vesting order prefaced with a 
statement that A. was a trustee within the meaning 
of the Act, & died witliout an heir. — Hughes 
Wells (1854), 2 W. R. 575. 

1889. — .] - lie Ellis’ Settlement, No. 

1875, ante, 

1890. Description of property to be vested.] — 

A vesting order should contain some description of 
the property intended to be comprised in it. — Re 
Ord’s Trust (1865), 3 W. R. 386. 

1891. Recitals when order made in 

chambers.] — Re Tweedy, No. 1751, ayde. 

1892. Supplemental order — Death of one trustee 
after original order made.] — An order of ct. Jiad 
been made vesting property in thi-ee trustees 
jointly with a fourth. Before certain evidence 
could be obtained to warrant formally the order 
made, the fourth trustee died : — Held : a supple- 
mental order was necessary, stating the fact. — Re 
Havelock’s Trusts (1865), 35 L. ,J. Cli. 228 ; 13 
L. T. 272 ; 11 Jur. N. S. 906 ; 1 1 W. U. 26 ; 
sitbscqucni proceedings, 14 W. R. 171. 

(h) Dlreelion to Trayisfer, 

1893. Whether direction to transfer to new 
1 trustee’s own name.] — A sum of money in Uk' 

funds, standing in the name* of two trustees of a 
Friendly Society, one of whom had absconded, 
ordered to be transferred by the other trustee into 
his own name, jointly with that of another trustee, 
elected in the room of him who had absconded. — 
Re Friendly Society (1822), 1 Sim. & St. 82 ; 

I 57 E. R. 33. 

1894. .] — A sum of £500 stood settled on 

tlio trusts of a marriage settlement. The trustees 
were dead ; there were no children ; the wife was 
fifty-eight years old, & had assigned all her interest 
to her husband, who was one of the cestuis que 
trust. On the petition of husband & wife the ct. 
ordered that the right to transfer might vest in the 
husband, & that he might transfer to himself. — 
Re Ryan’h Settlement (1860), 7 Jur. N. S. 1069 ; 
9 W. R. 137 ; subsequent proceedings (1861), 7 Jur. 
N. S. 1121. 

1895. .]— (1) Wliere an order is made on 

the appointment of now trustees by the couit, 
under Trustee Act, 1850 (c. 60), s. 35, k> Trustee 
Act, 1852 (c. 55), vesting the right to call for 
a transfer of to transfer stock, & to receive 
the dividends or income thereof, it is not necessary 
that the order should direct the trustees to transfer 
it into their own names, or that the name of the 
projjosed transferee should appear in the orders. 

The language of Trustee Act, 1852 (c. 65), 
s. 31, authorises the ct. to vest in the trustees 
the right to transfer “ to any purchaser or pur- 
cliasers,” but those words should only be inserted 
where there is a special reason for doing so. 

(2) “ Stock ” in Trustee Act* 1850 (c. 60), & 
Trustee Act, 1852 (c. 55), includes shares in 
a limited co., whether fully paid up or not. — 
Re New Zeaj.and ’J'rust &. Loan [1893] 1 


PART II. sect. 8, sub-sect. 4.— E. (b). 

1893 i. Whether direction to transfer to new trustee’s own name.]— lie G. H. L., [19281 I. R. 543.- IR. 
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Sect. 8 . — Tenure and transmission of trust property : 
S ub‘8ect, 4, E. (h) <&: (c), F. cfe O. ; suh-sect. 5.] 

Ch. 403 ; 62 L. J. Oh. 262 ; 68 L. T. 593 ; 41 W. B. 
457 : 37 Hoi. Jo. 46 ; 2 11. 151, C. A. 


AnnMwnn :~-As to (1) Expid. Re OrogHon, |189:n 3 Ch. 233. 
fie '8 Trusts (1893), 68 L. T. 747. 


N.F. Re jdmei 


1896. ,J — The common form of vesting order 

as to stock or shares upon the appointment of new 
trustees by the ct. need not be departed from where 
it is intended to be to the efTect that the trustees 
shall hold the stock or shares themselves, & it is 
not affect/ed by the order made in Jle The New 
Zealand Trust & Loan Co.^ No. 1896, ante. But 
that order is applicable to a case where the trustees 
do not desire to become shareholders & expose 
themselves to liability in respect of shares not fully 
paid. 

It is, however, perfectly competent for a judge 
to make an order in either form .^ — Re Grrgson, 
[1893] 3 Ch. 233 ; 62 L. J. Ch. HSi ; 69 L. T. 73 ; 
41 W. B. 641 ; 37 Sol. Jo. 542 ; 2 B. 513, C. A. 


Annotation : Apld. Re C. M. G., [18981 2 Ch. 324. 

1897. .] — This was a petition for the 

appointment of new trustees of a will, & for an 
order vesting in the new trustees a sum of Consols : 
—Held : the i)roper form of order should, after 
appointing the new trustees, go on to direct the 
tmstees to transfer the stock into their own names. 
—Re Joi.iFFK’s Trusts (1893), 68 L. T. 747 ; 3 
B. 7)8. 

1898. .] — An order under Trustee Act, 

1893 (o. 53), s. 35, vesting stock in trustees should 
direct the tnistees to transfer the stock into their 
own names . — Re Brice (1894), 8 B. 621. 

~ In lunacy proceedings .]-~>SVc JiUNATicR, 

Vol. XNXllL, p. 220, No. 1294. 

1899. Trust funds invested on unauthorised securi- 
ties.! —Borm of order on appointment of new 
trustees where the trust funds are invested on 
unauthorized securities & it is desired not to 
transfer them into the names of the new trustees, 
but to sell them &, reinvest the funds in accordance 
with the trusts of the settlement. — Re Peacock 
(1880), 14 Ch. B. 212; 49 L. .1. Ch. 228 ; 50 
L. J. Ch. 380 ; 43 L. T. 99 ; 28 W. B. 801, C. A. 


Annotation ; - Expid. Re New Zealand Trust & Loan Co., 
1J893J 1 (3 j. 4 03. 


(c) The Estate Vested. 

ScCf now. Trustee Act (c. 19), s. 44. 

1900. Such estate as was vested in former trus- 
tees.] — On a suit to ai)point new trustees, it 
appeared tliat of two remaining trustees of a 
marriage settlement, one had gone out of the 
jurisdiction, & the other was willing to act : — Held : 
a vesting order could bo made to vest the estate in 
the new trustees to be appointed, for such estate 
as was vested in the continuing & absent trustee. — 
Smith v. Smith (1854), 3 Drew. 72 ; 3 Eq. Bep. 
126 ; 24 L. J. Ch. 229 ; 24 L. T. O. S. 180 ; 18 Jur. 
1047 ; 3 W. B. 95 ; 61 E. K. 829. 

Annotation ; — Apld. Re Bute’s Will (1859), John. 15. 

1901. .] — Re Bathbone, No. 1790, ante, 

1902. .J — Upon the death of a sole surviving 

trustee intestate, the ct. made an order for the 
appointment of new trustees, & ordered certain 
lands forming part of t lie estate to vest in the new 
trustees “ for the estate therein now vested in the 
hoir-at-law of deceased trustee.” After the 
order had been passed <& entered administration 
was taken out of the estate of deceased trustee. 
Upon motion that the order of the ct. might be 
altered by substituting the legal personal repre- 
sentative for the heir-at-law of intestate trustee 
in accordance with Conveyancing Act, 1881 (c. 41), 
s. 30, the ct. made a new order, that notwithstand- 


ing the previous order, the land should vest in the 
new tnistees “ for all the estate therein now vested 
in the legal personal representative ” of deceased 
trustee. — Re Filling’s Trusts (1884), 26 Ch. D. 
432 ; 53 L. J. Ch. 1052 ; 32 W. R. 853. 

1903. .] — The last survivor of three trustees 

of real estate died, & no legal personal representa- 
tive of his estate had been appointed. Upon a 
petition for the appointment of new trustees, & 
a vesting order of the trust property, an order was 
made vesting the estate in the new trustees for all 
the estate & interest which deceased trustee had 
in him immediately before his death. — Re Back- 
straw’s Trusts (1885), 52 L. T. 612 ; 33 W. B. 
559 ; 1 T. L. R. 388. 

Annotation: — FoUd. Re Williams’ Trust (1887). 5G L. T. 

884. 

1904. .] — In 1833 a lease for three lives of a 

certain manor was gi’anted tG A., B., & C., subject 
to the trusts declared by the will of testator. 
survived his co-trustees A. & B., but afterwards 
died intestate as to the trust property. left 
a brother D., who also died intestate, leaving co- 
heiresses. A petition was presented for the 
ai)pointment of new trustees of the lease & a vesting 
order. A question then arose as to the persons in 
whom the lease would be legally vested & the 
proper word! ng of the vesting order. 1 1 was sought 
to amend the petition by varying the proposed 
vesting order so as to vest the manor in the new 
trustees “ for the same estate as C. would have had 
if he had been alive,” & reference was made to the 
form in Seton, Vol. I., p. 539 : — Held : no form 
ought to be adopted in which the heir was not 
named, except in cases where it was in fact incon- 
venient or impossible to identify the heir ; & the 
ct., on a broad view, ought to regard the fact that 
the estate might have been dealt with , since the 
death of the last surviving tnistee, in such a way 
that parlies not before the ct. might be prejudiced 
by a vesting order in the form proposed, but under 
the circumstances of the case, & the ct. being satis- 
fied that no parties could be prejudiced, lh(‘ 
vesting order might be made in the form proposed. 
—Re SARUM (Bp.) (1886), 55 1^. T. 313. 

1905. .j — The solo trustee of land appointed 

by a will died in the lifetime of testator. Testator’s 
heiress-at-law died intestate, after the (convey- 
ancing Act, 1881 (c. 41), had come into operation, 
& there was no representative of her estate : — 
Held : on a petiton for the aiipointment of new 
trustees of the will, which was served on testator’s 
heir, an order could be made vesting the property 
in the new trustees for such estate as was vested 
in the heiress-al-law at the time of her death. — Re 
Williams’ Trusts (1887), 36 Ch. D. 231 ; 56 
L. J. Ch. 1088 ; 56 L. T. 884 ; 36 W. R. 100. 

1906. .] — H) Where under Trustee Act, 

1893 (c. 53), an order is made vesting, or appoint- 
ing a person to convey, the estate of an infant 
tenant in tail in possession, the effect is to bar 
the estate tail & remainders over. 

(2) The order in such a case should not, as in 
Seioy\ on Judgments, 6th ed. Vol. ii, p. 1067, Form 
No. 21, contain a reference to the mode of con- 
veyance under the Fines & Recoveries Act, 1833 
(c. 74), but should simply vest the land for such 
estate as the infant, if of full age, could convey. — 
Re Montagu, I^Vbeh v. Montagu, [1896] 1 Ch. 
649 ; 65 E. .7. Ch. 372 ; 74 L. T. 346 ; 44 W. B. 
683. 

Annotation As to (1) Digtd. Rr Hamhrongh’s Estate, 

llambrougb v. Hambroutfh, [1909] 2 Oh. 620. 

1907 . .j ~Re llocKLEY Hall Whateley 

Collieries A Brickworks, Ltd. (1898), 42 
Sol. Jo. 449. 
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1908. Whether estate freed from claims of un- 
born persons — Settled property.] — HAitOREAVES v. 
Weight (1863), 10 Hare, App. II. LVT. ; 1 W. R. 
408 ; 68 E. R. 1147. 

F, Ejfect of Order, 

1909. General rule.] — Re Flyer’s Trust, No. 
1794, mite. 

1910. Estates In remainder barred — Where con- 
sent of protector of settlement.] — A vesting order, 
under Trustee Act, 1860 (c. 60), will if consented 
to by the protector of the settlement, bar all 
estates in remainder, & not pass a base fee only 
under Fines Recoveries Act, 1833 (c. 74). — 
Powell v. Mati’HEWS (1866), 1 Jur. N. S. 973. 
Annniation FoUd. lie Montagni, Faber t*. Montagu, [1806] 

1 Ch. 649. 

1911. Estate tall.]— 7^^; Montagu, Faber 

V. Montagu, No. 1906, ante. 

1912. Order made In respect of lease — Right to 
benefit of covenant for quiet enjoyment.] — Cowper 
V. Harmer (1887), 67 L. J. Ch. 460 ; 67 h. T. 714 ; 
4 T. L. R. 16. 

G. Coats. 

See, now, Trustee Act, 1926 (c. 19), s. 00. 

1913. Paid out of trust estate.] — Ex p. Pavier, 
No. 1829, ante. 

1914. Second petition necessary owing to 

mistake In previous order.] — An order was made 
upon a petition appointing new trustees of the will 
ot testator, & vesting in them the property 
mentioned in the petition as subject to the trusts 
of the will. After the order had been drawn up, 
passed, & entered, it was discovered tliat one paii 
of the trust property had been omitted from the 
order, & another pai’t, by an accident, had not 
been mentioned in the petition. A second petition 
was then presented by the same persons who were 
petitioners on the first petition, & the ct. made an 
order vesting all the property omitted in the new 
trustees, directing the costs of the application 
to be paid out of the trust estate. — Re Hoppjor’s 
Trusts (1886), 64 L. T. 267 ; 34 W. R. 392. 

1916. Paid out of parts of property vested.] — 
After a decree for the sale of intestate’s copyhold 
f'state, in lots, but before the sale, the infant heir 
of the intestate was admitted : — Held : a petition 
for a vesting order was properly presented by the 
purchaser, whoso money was in ct., & the costs 
of the order were to bo borne by the vendors, & 
to be paid out of the purchase -money of the 
pai ticular lot, & not out of the fund in ct. generally. 
— Ayt.es V. Cox, Fx p. Attwood (1853), 17 Beav. 
684; 61 E. R. 1161; sub nom. Ayles p. Cox, 
Ex p. Cox, 22 L. T. O. S. 232. 

1916. Order consequent on refusal by trustee to 
transfer stock— Costs paid by refusing trustee.] — 
A petition founded on the refusal for twenty- 
eight days to transfer stock under Trustee Act, 
1893 (c. 63), 8. 35 (ii) (d), must not be presented 
or served before the expiration of the twenty-eight 
days. On petition for such an order there is 
jurisdiction to order the recusant trustee to pay 
the costs. 

Trustees who held a residuary estate upon trust, 
in events which had happened, to divide the same 
amongst three sets of beneficiaries, were requested 


in writing by all such benedciaries to transfer to 
them the vai'ious funds of which the residue 
consisted according to an arrangement which 
they had entered into. It appeared that there 
was sufficient cash in the hands of the trustees to 
pay any outstanding costs which they might have 
to pay, but one of the two trustees refused to 
transfer for twenty-eight days after the request : — 
Held : the ct. has jurisdiction to make the vesting 
order, & to order the recusant trustee to pay the 
costs of the application. — Re Knox’s Tiutsts, 
[1895] 2 (^h. 483 ; 64 L. J. Ch. 860 ; 72 L. T. 761, 
C. A. 

1917. Order consequent on absconding trustee 
— Mortgagee — Costs paid by mortgagor.] — As a 

general rule, the costs of reconveyance fall on the 
mtgor., & the costs of obtaining a vesting order 
of land where the legal estate is in an absconding 
trustee mtgee. are no exception to the general 
rule.— Webb v. Croshk, [1912] 1 Ch. 323 ; 81 
Ju .T. Ch. 259 ; 105 E. T. 807 ; 50 Sol. .To. 177. 
AnnotaUon : — Mentd. Graham \\ Seal (1918), HS L. .T. Ch. in. 


SuB-SE(’T. 5. — Appointment of Person to 
Convey or Transfer. 

See, now. Trustee Act, 1926 (c. 19), ss. 50, 51 (2) ; 
Supreme Court of Judicature (Consolidation) Act, 
1926 (c. 49), s. 47. 

1918. Where sale under order of court — ^One 
party refusing to execute deed.] — An estate was 
devised to A., subject to a charge of £6,000 payable 
to the exors. In a suit to which A. was a party, 
the estate was sold, 6c all proper parties were 
ordered to join in the conveyance. A., refusing 
to execute the deed, was declared a trustee for the 
purchaser, under 11 (ieo. 4 <fe 1 Will. 4, c. 60, & 
another person was directed to convey in his 
stead. — Robinson v. Wood (1842), 5 Beav. 246 ; 
49 E. R. 672. 

1919. Party out of the jurisdiction.] — In a 

suit by the personal representatives of an equitable 
mtgee. of leaseholds for payment of the mtged. 
debt & in default for a sale ; the mtgor., after 
decree, made default, & the premises were then 
sold under the decree: — Held: the mtgor., who 
was out of the jurisdiction, was not a trustee, under 
11 Geo. 4 & 1 Will. 4, c. 60, for the purchaser, 
but he was a trustee under that Act for pltfs., 
who were consequently entitled to an order 
appointing a proper person in the place of the 
mtgor. to execute the assignment. — King 
Leach (1842), 2 Haro, 57 ; 7 Jur. 845 ; 07 E. R. 24. 
Annotation a Re Mllflold (1847), 2 Ph. 254. Reid. 

Rowley v. AdamB (1851), 14 Beav. 1.S0. 

1920. .] — Tenant for life of estates 

decreed in a creditoi*s suit to be sold for payment 
of debts is a tmstee for the purchaser within the 
meaning of 1 Will 4, c. 00. — Re Milfield (1847), 2 
Ph. 264 ; 41 E. R. 940. 

1921. Heir-at-law not ascertainable.] — 

Testator devised lands in trust to sell for the pay- 
ment of debts ; the trustees disclaimed, & the 
heir-at-law could not be found ; the lands were 
sold under a decree in a suit for administration, 
an order was obtained under Trustee Act, 1860 
(c. 60), appointing the vendor’s solr. to convey 


part II. SECT. 8, SUB-SECT. 6. 

^tiere sale under order < 
refusing to execu 
<^rder8 a sale < 
Jana, « a person entitled, botnfir a part 
J proceedings, refuses to execul 
person having corrlai 
Of the proceedings, & not the purchase 
IS the proper person to take out 


summons to Lave a person appointed 
under Trustee Act, 1893, h. 33. — 
Moorhkad V. Kirkwood, [1919] 1 
I. R. 225.— IR. 

g. To execute lease.] — Where deft, 
liud been declared a trustee for pltf. 
under Trustee Acts, 18.50, 1852, for 
the purpose of executing to pltf. a 
lease for certain premises, had 


refused, or neglected to do so for 
28 days after formal demand, the ct. 
made an order that, on the considera- 
tion money being brought Into ct., the 
chief clerk should execute the lease 
including a memorial thereof, on 
behalf, & in deft.'s name. — D kkham v. 
Kikunan (1871), 5 I. R. Eq. 217.— 
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{^ect. 8. — Tenure and transmission of trust property : 

Subsect. 5. Sect. 9 : Suhsect. 1, -4., B. 

& C.] 

to the respective purchasers. On the question 
being raised by one of the purchasers : — Held : 
the provisions of Trustee Act, 1850 (c. 00), ss. 9, -0, 
applied to the case & the order which had been 
made was correct. — Wilks v. Ouoom (1850), 6 
J)e (I. M. A G. 205 ; 27 L. T. O. H. 295 ; 2 Jur. 
N. S. 1077 ; 4 W. K. 828 ; 40 E. H. 1211, 
L. (1. 

y/ n noUUioti : -Refd. Gunson v . Siuipaon (1868), L. li. 5 Eqj 

1922. Sale in administration action.] — 

Ileal estates devised to married women & infants 
having been sold under a decree in a creditor’s suit 
in several lots. Upon petition under the Trustees 
Acts the ct. apijointed pltf.’s solr. to convey their 
own shares to the several purchasers. — IlANCOX 
V. Spittle (1857), 3 Sm. & G. 478 ; 05 E. K. 
745. 

1923. — — .] — A devisee of real estate, 

subject to payment of debts, became of unsound 
mind, A was so found by inquisition. A committee 
was appointed, & an acticr for the administration 
of testator’s real & jjersonal estate was commenced 
with the sanction of the master in lunacy, in the 
Gh. IJiv., by the lunatic A his committee, A 
testator’s personal estate proving to be insullicient 
for payment of his debts, an order was made for 
sale of all testator’s real estate upon payment of 
the purcliase-money into ct. Under this order 
the real estate was sold, A the i3urchaser paid the 
imrchase-money into ct. lie, however, raised an 
objection to the title of the vendors, on the ground 
that they could not convey without an order in 
lunacy : — Held : the administration action, in 
wliicli tlie order for sah* was made, liaving been 
properly commenced with the sanction of the 
master in Lunacy, lunatic pltf. was entitled to 
carry on the action, A was, therefore, also bound 
by the order for sale made in it ; the lunatic was, 
therefore, a trustee within Trustee Act, 1852 
(c. 55), s. 1, of the real estate, A liis committee 
should be appointed to convey . — He Htamper, 
Stamper v. Stamper (1882), 40 L. T. 372. 

1924. To carry out decree for specific perform- 
ance- -Refusal to carry out decree.]— A donee of 
a power of jointuring under a settlement was 
ordered, in a specific performance suit instituted 
by his wife, to execute the power by a deed to be 
ajiproved of by the master, whereby £1,000 per 
anmmi was to be appointed as pltf.’s jointure. 
On liis refusal to obey the decree : — Held : under 
Trustee Acts, 1850 (c. 00) A 1852 (c. 55), he jnight 
be declared a trustee of all the rights, interests, 
estates A property acquij*ed by liiin under the 
settlement, A the ct. appointed a person to execute 
the requisite deed in his place under Trustee Act, 
1850 (c. 00).^ — Wellesley v. Weij.esley, Morn- 
INGTON V. MoRNINGTON, Ex p. MORNINGTON (1853), 
4 Do G. M. A G. 537 ; 1 Eq. Rep. 309 ; 22 L. .T. Ch. 
900 ; 43 E. R. 017, L. J.T. 

1925. .] — A. decree was made for 

specific performance of an agreement to grant a 
new lease of certain premises, A deft, was ordered 
to execute such new lease to pltf. 

Deft, having refused to obey the order, pltf. 
moved for leave to issue a wiit of attachment 
against her ; — Held : there having been a decree 
for specific performance, the ct. had jurisdiction, 
under Trustee Act, 1860 (c. 00), s. 30, to appoint 
a person to execute the lease in place of deft., A 
the motion was directed to be amended 
accordingly. 

The motion having been amended, an order was 


made declaring deft, a trustee of the premises 
within the meaning of the Trustee Act, A a person 
was appointed in place of the deft, to execute the 
lease U) pltf. — H all v. Hai.b (1884), 51 L. T. 
220 . 

1926. Legal estate In Infant trustee.] — ^A will, 
attested by two witnesses, contained a devise of 
freeholds in England to A., testator’s son A heir, 
for life, with remainder to trustees, A a devise to 
them of estates in St. Kitts upon trust to sell A 
to invest the proceeds in estates in England, to bo 
held upon the same trusts. A. was in possession 
of the English, A he received the rents of the St. 
Kitts estates during his life ; A, with his con- 
currence, the trustees made efforts, though 
ineffectual, to sell the latter. Alter the death of 
A., intestate, the trustees contracted to sell one of 
the St. Kitts estates, but the purchaser refused to 
complete, on the ground that the will was in- 
operative in the island, A that the estates descended 
upon the heir : — Held : A. had elected to take 
under the will, A his infant heir was bound by his 
acts, A was a trustee under Trustee Act, 1850 
(c. 00), for the person claiming und(*r the will. — ■ 
Dewar v. Maitland (1800), L. R. 2 Eq. 831 ; 
14 L. T. 853 ; 12 dur. N. S. 099 ; 14 W. R. 
958. 

1927. .] — A. person seised in fee of land 

which a railway co. were empowered to take com- 
pulsorily entered into a voluntary agreement for 
sale to the co. After the purchase-money had been 
paid, A the co. had taken possession A had accepted 
the title, the vendor died intestates leaving an 
infant heir-at-law : — Held : the heir-at-law was a 
trustee within Trustee Act, 1850 (c. 00 ). — He 
Russell’s Estate (1800), 35 L. J. Uh. 401 ; 12 
Jur. N. S. 221. 

1928. To transfer stock — One trustee out of juris- 
diction.] — One of two exois. appearing, from th(‘ 
proceedings in the cause, to be a trustee within 
the meaning of 11 Geo. 4 A 1 Will. 4, c. 60, of a 
fund standing in testator's name, A it being proved 
by affidavit that he was living out of the juris- 
diction, the ct., without a reference to the master, 
made an order under this Act for the transfer of 
the fund by his co-exor. — Darker v. Burney 
(1839), 1 Boav. 492 ; 48 E. R. 1031. 

1929. To transfer stock into court — Petition by 
committee of iunatic cestui que trust.] — He 
Butjrke (1804), 2 De G. J. A Sm. 426 ; 40 E. R. 
440, L. JJ. 

1930. To carry out agreement by testator — On 
behalf of infant devisee.] — He Tayi/)R, [1800] 
W. N. 5. 

1931. Estate vested in infant mortgagor — Decree 
in foreclosure action.] — In a foreclosure action, 
where the estate of the mtgor. was devised in trust 
for sale A had become vested in an infant, who was 
also one of the persons beneficially interested : — 
Held : the decree should contain a direction that, 
in case the intgees. were not redeemed within six 
months, the infant should be a trustee for them 
within the meaning of Trustee Act, A the extrix. 
of the mtgor. be ordered to convey the estate to 
the mtgees. on his behalf. — Foster v. Parkek 
(1878), 8 Ch. D. 147. 

Annotation: — Bdfd. Mellor v. Porter (1883), 25 Ch. P. 

158 . 

1932. Service of petition— Or Infant heir.]— 

A petition under Trustee Act, 1850 (c. 60), for the 
appointment of a person to convey in the place 
of an infant heir of deceased mtgee. need not to 
be served upon the infant . — He Willan (1861), 
9 W. R. 689. 

In cases of lunacy.]— Tatnacy, Yob 
XXXIIT., p. 165, Nos. 499, 500. 
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Sect. 0.— VACATION OF OFHCE. 

Sub-sect. 1. — Retirement. 

A. Right to Retire. 

1933. Right of trustee to retire.]— A imsiee 
cannot withdraw from his trust unless under a 
provision to that effect. — Manson v. Baillie 
(1855), 20 L. T. O. S. 24 ; 2 Macq. 80, H. L. 

Annotations: — Mentd. Broughton v. White, Broughton v. 

Broughton (1855), 26 L. T. O. S. 54 ; Re Barber, Burgess 

11 . Vi^como (1886), 31 Ch. D. 77 ; Rc Corsellis, Lawton v. 

Elwos (1886), 33 Ch. D. 160. 

1934. .] — Forshawv. IIiGGiNSON, No. 1904, 

post. 

1935. .] — Re Beveridge’s Trusts (1899), 

13 Sol. Jo. 509. 

B. Grounds of Retirement. 

See, now, Trustee Act, 1925 (c. 19), ss. 37-39. 

1936. Special circumstances — Numerous incum- 
brances by tenant for life.] — The trustees of a 
marriage settlement, being desirous of retiring 
liom the trusts in consequence of the responsibility 
l(j which they were exposed by the acts of the 
l('nant for life, in repeatedly charging the trust 
estates <Sc funds with annuities A other incum- 
brances, tiled a bill to be discharged from the 
trusts, A for the appointment of new trustees 
under the direction of the ct. The ct. granted the 
K'Jief sought by tlic bill, & ordered the costs to be 
paid out of the interest of the tenant for life.- — 
Coventry tn Coventry (1837), 1 Keen, 758 ; (5 
h, J. Oh. 275 ; 48 E. R. 499. 

1937. Subsequent complications— Not con- 

templated when trust undertaken.] — Trustees are 
not entitled, as against the t rust estate, caiiriciously 
to refuse to continue ; but if they find the trust 
estate involved in complicated questions not in 
contemplation when they undertook the trust, 
they have a right to come to this ct. to be relieved 
Irom it. — Greenwood v. Wakeford (1839), 1 
Ileav. 576 ; 8 L. J. Ch. 333 ; 48 E. R. 1064. 
Annotation : — Apld. Re Leake’s Trusts (1863), 9 Jur. N. 8. 

J53. 

1938 . Want of confidence in co-trustee— 

Appointment of new trustee by co-trustee.J — 

KoR&iiAW V. HiGGiNhON, No. 1901, posL 

1939. Alteration of nature of duties.] — 

1^’ORSllAW U. UlGGINSON, No. 1964, post. 

1940. Difference of opinion — Ecclesiastical 

trust.] — ^A.-G. V. Murdoch, No. 1960, 2 wst. 

1941. Capricious reason.] — Greenwood v. 
Wakeford, No. 1937, supra. 

Grounds for retirement as affecting right to or 
liability for costs.] — See Sub-sect. 1, E., jwst. 

C. How Effeeted. 

See, now. Trustee Act, 1925 (c. 19), ss. 36-39. 

1942. Appointment of substitute trustee.1 — 
Wher(5 a settlement requii*es that a retiring trustee 
should assign the trust property to the continuing 
Irubtec, & that a new trustee sliould be chosen in 
the place of the retiring trustee, & there is no power 
to appoint a sole trustee ; then, if a retiring trustee 
assign the trust property to the continuing trustee 
alone, & he, in absuse of his trust, dispose of it, 


the retiring trustee is answerable. — WiLKINSON 
V. Parry (1828), 4 Russ. 272 ; 38 E. R. 808. 
Annotations: — Refd. Munch v. Cockerell (1836), 8 8im. 219. 

Mentd. Davies v. Quarterman (1841), 4 Y. & C. Ex. 257 ; 

Anderson v. Wallis (1842), 12 L. J. Ch. 291. 

1943. .] — Where a marriage settlement con- 
tained the usual power to appoint new trustees, & 
one of the trustees relinquished his trust, A a memo- 
randum to that effect was indorsed on the settle- 
ment, but no new trustee was appointed in his 
room, & after his retirement the remaining trustee 
lent out the trust money on mige. : — Held : the 
retired trustee was a necessary party to a bill of 
foreclosure of the mtged. estate. — Adams v. 
Paynter (1844), as reported in 1 Coll. 530 ; 14 
L. J. Ch. 53 ; 63 E. R. 530. 

Annotation : — Refd. Lnko v. South Keubingtou Hotel Co. 

(1879), 11 Ch. D. 121. 

1944. Reference to master — To determine 

amount & nature of property.] — A rm^strong v . 
Fostejr (1850), 15 L. T. O. S. 342. 

1945. Only if substitute a proper person.] — 

The ct. will only allow trusto(\s to release them- 
selves from resiionsibility by transferring trust 
funds into the hands of new trustees, if they have 
reasonable grounds for believing that the trust 
funds will be secure in the hands of those to whom 
they commit tlicm ; & in tlic event of a breach of 
trust being committed by such new trustees the 
ct. will protect the retiring trustees from liability, 
unless they are clearly shown by incontrovertible 
evidence have been guilty of negligence, mis- 
conduct, or fraud in relation to the transfer to the 
new trustees. — Webster v. Le Hunt, Lb Hunt 
V. Webster (1861), 4 L. T. 723 ; 8 Jur. N. S. 345 ; 
9 W. R. 918, L. C. 

Annotation: — Refd. Head v. Gould, 11898] 2 Ch. 250. 

1946. Appointment of remaining trustees as new 
trustees.] — One of four tr-ustees of a will desiring 
to retire : — Held : the ct. had jurisdiction under 
Trustee Act, 1850 (c. 60), s. 32, to appoint the 
remaining three as tnistees in the place of them- 
selves & the fomih . — Re Shipperdson’s Trusts 
(1880), 49 L. J. Ch. 619. 

1947. Action for administration of trust.] — 
(1) Where a trustee of a sotth'ment of an ascer- 
tained fund, as to which much litigation had taken 
place, filed a bill praying to be discharged, A that 
the trusts might be administered by the ct. : — • 
Held : 10 & 11 Viet. c. 96, did not take away the 
trustee’s right to file a bill for the purpose of being 
dischaiged ; & he was entitled to his full costs of 
suit. 

(2) Under 10 & 11 Viet. c. 96, if he paid the 
money into ct. under that Act, he would be dis- 
charged from liability. But in fact the trustee is 
not in that way discharged from being a trustee 
(Kindersley, V.-C.). — Barker v. Peile (1865), 
2 Drew. & Sm. 340 ; 5 New Rep. 425 ; 31 L. J. Ch. 
497 ; 12 L. T. 50 ; 11 Jur. N. 8. 436 ; 13 W. R. 
573; 62E. R. 651. 

1948. Necessity for order appointing sub- 

stitute.] — (1) In an action to administer a trust 
the ct. has jurisdiction to discharge a trustee 
without appointing a new trustee in his place. 

This cannot be done under ITustee Act, 1893 


part II. SECT. 9, SUB-SECT. 1.— A. 
1933 1 . Right of irnstce to retire .] — 
(1838), 1 I. Kq. It. 


6 . 3 — A trustee who li 

entitled to be dlechargod from hit 
Is not hound to show that thert 
some other person ready to accepi 
If no person will accept 
oblijfed t( 

Keep the trustee herore it, & not 
dlschaiife him ; but It will take car< 
J- — VOL. XLIII. 


that the trustee shall not suffer 
thereby.— Courtenay v. Courtenay 
(1846), 3 Jo. 6c Lat. 519.— IR. 

1933 iii. .1 — Buntkn r. Mum 

(1894), 21 It. (Ct. of Bess.) 370 ; 31 
Sc. L. B. 305 ; 1 S. L. T. 460.— 

SCOT. 

h. Whether nceessary to shoie some 
jjerson ready to accept trust.] —Cour- 
tenay V. Courtenay (1846), 3 Jo. 
6c Lat. 519. - IR. 


PART II. SECT. 9, SUB-SECT. 1.— B. 

k. Special circumstances — Death of 
one co-trustec — Re7noval of remaining 
co-trustee for misconduct.] — When one 
of the trustees was dead & another 
was removed for misconduct, the re- 
mainiug: trustee was held entitled to ho 
discharfired from ^the trust. — Mitchell 
V. Richey (1867), 13 Gr. 445.— CAN. 

l. Pressure of personal business 

affairs.]-- R^ Thomron (N. B.) (1910), 
9 E. L. R. 147.— CAN 


C C C 
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Trusts and Trustees. 


^Seci. 9. — Vacation of office: Sub-sect. 1, C., !>., E. 

< Sc F . ; suh-aect. 2, A. d: B. (a).] 

(o. 63), 8. 26, os it is not the practice to reappoint 
continuing trustees in place of themselves & a 
retiring triistce. — lie Cuetwynd’s SEra^EMENT, 
SCAKISBRICK V. Nevinson, [1902] 1 Cli. (392 ; 71 
L. J. Ch. 352 ; 86 L. T. 210 ; 50 W. B. 361 ; 18 
T. L. R. 348 ; 46 Sol. Jo. 290. 

1949. Whether by payment Into court.] — lie 
Wiij:.iamh’ Setti^ement, No. 1029, ante. 

1950. Only discharge from liability— Not 

from office of trustee.] — Barker v. Peiee, No. 1947, 
ante. 

1951. Order under Trustee Act, 1893 (c. 53), 
S. 25 .] — lie CllETWYNU’S SErrLEMENT, SC’ARIS- 
RRiC'K V. Nevinson, No. 1948, ante. 

Srcy notv, Trustee Act, 1926 (c. 19), s. 41. 

1). Corrupt Retiretnent. 

1952. Retirement In consideration of payment — 
By person appointed in substitution.]— Suoden v. 
Orosst^and, No. 1079, ante. 

1953. Retirement in contemplation of breach of 
trust.] — Webster v. Le ILunt, Le Hunt v. 
Webster, No. 1945, ante. 

1954. .]— Deft, was one of two trustees for 

sale of an estate, the produce of which was divisible 
amongst persons sui juris. He refused to concur 
in a sale agreed upon by his cesiuis que trust, until 
lie had been furnished with deeds, etc., relating 
to another & an independent trust, to which the 
ct. hold ho was not entitled. lie also refused to 
retire from the trusts to facilitate the sale. Upon 
a bill by the other trustees & the persona benefi- 
cially interested, he was removed from the trusts 
A ordered to jjay the costs of the suit. 

(2) If a trustee be called upon to commit a 
bi'oach of trust & refuses, & his cc-stuis que trust say, 
“ Thcro is A. B. who will ; will you resign A sui’- 
I’endcr your trust to him ? ” & the old trustee 
accede to that proposal & transfci's the property 
to the new trustee, for the purpose of enalmng him 
to commit a breach of trust, in that case the old 
trustee would probably bo visited very severely 
by the ct. (RoMiUiY, M.B.). — Palairet v. Carew 
(1863), 32 Beav. 504 ; 32 L. J. Ch. 508 ; 8 I.. T. 
139 ; 9 Jur. N. S. 420 ; 11 W. R, 449 ; 66 E. R. 
222. 

Amwtation: -As to (2) Refd. Hoad v. Uoidd, 118U8J 2 Ch. 

250. 

1955. Purchase by trustee from cestui que 

trust.] — A trustee cannot retire from the trust 
for the pui-pose of such a purchase. — SiuiiNO v. 
Pride (1864), 4 De (1. J. <fe Sm. 395 ; 10 L. T, 473 ; 
10 Jur. N. 8. 646 ; 12 W. R. 892 ; 46 E. R. 971, 
D. JJ. 

Annotations .’—Menid. Tfe Oaakell’H Trusts (18(5.5), 12 L. T. 

703 ; lie Clluton’s Trust, HoUway’s Fund, Tho Same, 

Wearo’H Fund (1871), L. ll. 13 Eq. 205 ; Re Elll«’ Trusts 

(1874), h. H. 17 Eq. 409 ; Ilarrisou v. IIurrlMm (1888), 

13 P. J). 180. 

195$. Actual breach contemplated must be 

committed.] — In order to fix a trustee with the 
consequences of a breach of trust on the ground 
that, though liimself refusing to be a party to it, 
ho has retired in order to enable it to be committed, 
tho particular improper act which was in contem- 
plation at tho date of his retirement must be com- 


mitted, & he will not be held liable for another 
analogous breach of trust, which the parties in 
whose favour he retires may immediately on his 
retirement commit or sanction. 

Where trustees of a settlement which contained 
a power to raise money on the security of the 
settled estates for repairs, etc., refused a request of 
the tenant for life to exercise the power on the 
ground that the money was wanted, not for tho 
repairs, but for the general purposes of tho tenant 
for life, but retired in favour of more accommoda- 
ting trustees, who did not raise any money undei* 
the settlement, but delivered the title deeds to tho 
tenant for life in order that she might deal witlj 
tho estate as her own, & suppress the settlement, A 
slie borrowed money accordingly of pltf . ; —Held : 
the retiring trustees were not liable to make good 
the advances of pltfs. — Clark v. Hoskins (1868), 
37 H. J.Ch. 661 ; 19 L. T. 331 ; 16 W. R. 1159, C. A. 
Annotation ; — Consd. Head v. Gould, [1898] 2 Ch. 250. 

1957. .] — Head v. Gould, No. 988, 

ante. 

E. Effect of Retirement. 

1958. Whether right to resume office.] — Lanca- 
shire V. Lancashire, No. 1007, atde. 

1969. When liabilities discharged — Incomplete 
appointment of new trustee.] — Pearce v. Pearce, 
No. 1637, ante. 

1960. Mere retirement insufficient — Lia- 

bility in respect of shares.] — Before the commence- 
ment of the winding up, but after the stoppage, A 
after the publishing of a notice by the directors 
calling a special general meeting of the share- 
holders of the C’ity of Glasgow Bank, for the 
puri)osc of passing a resolution to have the bank 
wound up by reason of its irretrievable insolvency ; 
A after a resolution by the directors that they 
would not record any future transfers, one of four 
trustees whoso names appeared as such on tin* 
bank register resigned his office of trusteeship \ind(‘r 
24 & 26 Viet. c. 84, s. 1, with the consent of Ids co- 
trustees & beneficiaries. A notarial copy of the 
resignation was sent the next day to the bank, but' 
the directors refused to alter the register by 
affixing a note, or in any other way : — Ilcld : the 
resignation was too late to exempt the trustee from 
personal liability . — Re City of Glasgow Bank, 
Mitchell’s Case (1879), 4 App. Cas. 548, 567 ; 
sub nom. Mitchell v. City of Glasgow Bank A 
Liquidators, 40 J.. T. 758 ; 27 W. R. 873, H. L. 

E. Costs. 

1961. Whether entitled to costs — No sufficient 
reason for retirement.] — Howard v. Rhodes, No. 
1411, 

1962. .] — A trustee desiring to be dis- 

charged from his trust, without any changes as to 
tho position of the trust property, or the i)er8ons 
with whom ho was associated, & seeking the aid 
of the ct. for that purpose, will not be allowed any 
costs, but will not be compelled to pay any. — 
Porter v. Watts (1862), 21 L. J. Ch. 211 ; 18 
L. T. O. S. 316 ; 10 Jur. 767. 

1963. Justifiable reason for retirement.] — 

Coventry v. Coventry, No. 1936, ante. 

1964. .] — (1) A trustee cannot, from 
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1968 1. Whether entitled to costs — 
Jnstifiable reason for retirement.]- - 
Truwt«c8 applying to bo removed on a 
KToimd satisfactory to tho ct., & not 
from more desire or caprice, will be 
allowed the cntstH of their application 
out of the trust estate . — Re Mkiuutt’h 
Trusts (1897), 1 N. B. Eq. Hep. 425. 


1903 ii, .] — A trustee of a 

marriage BOttlement, which contained 
tho usual power for the aijpolntment of 
new trustees in place of any desii’lng to 
be discharged, etc., applied, on account 
of his failing health, to tho donee of 
tho power, to appoint a new trustee 
in his place. lie neglected to do so 
for 16 months, alleging that no person 
willing to act could be foimtl. No 
embarrassment had arisen in the 


execution of the trusts : — Held : pcti- 
t loner was entitled to bo discharged . 
but falling health alone, where tbo 
trusts were of a formal character, wah 
not a sufficient reason for his seeking 
to resign so as to entitle him to oo^s» 
& he must pay the costs of 
released from his trusteeship, & o' 
petition. — Richardson v. Grubr 
(1867), 16 W. R. 176.— IR. 
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mure caprice, retire from the perfoi-mance of his 
trust, without paying the costs occasioned. 

(2) But circumstances arising in the administra- 
tion of a trust which have altered the natuie of his 
duties, justify liim in leaving it & entitle him to his 
costs. 

(3) A trustee was desirous of retiring, &; was 
justified in so doing, though from private circum- 
stances ; his cestui 8 quo irtisl having prevented him 
retiring, he instituted a suit to administer the 
trusts. He was allowed his costs. 

(4) A trustee desirous of retiring, by reason of 
his want of confidence in his co-trustee, cannot 
bafely effect his object by getting such co-trustee to 
appoint a new trustee in his place, under a power 
vested in him for that purpose. 

(5) f^o person can be compelled to remain a 
li ustee & act in execution of the trust (TtoMiuiiY, 
IVl.B.). — FOH8HAW V. HiGCiiNrtoN (1855), 20 Beav. 
485 ; 20 L. J. Ch. 170 ; 52 E. K. 090. 

Annotation : — As to (1) Digtd, aardiuor u. Dowuey (1856), 25 

Xi. J.Ch. 881. 


1965. ,]- — A trustee held justified, 

under the cireum stances, in rething from the trust, 
A to be entitled to liis costs of suit to have a new 
trustee appointed. — Gardiner v. Downes (1856), 
22 Beav. 305 ; 26 L. J. Ch. 881 ; 27 D. T. O. S. 
280 ; 2 Jur. N. 8. 847 ; 4 W. R. 021 ; 52 E. 11. 1160. 

1966. .] — (1) Trustees of a congrega- 

tion, whicli, by the terms of its trust, was to be in 
connection with the Established Church of Scot- 
land, adopted the opinions of the hYee Church of 
Scotland, & refused to retire from the trust. 
They were ordered to pay the costs of the appoint- 
ment of new trustees. 

(2) If a trustee voluntarily retires from a trust 
hke the present on accoimt of difference of opinion, 
lie pays no costs — whether he will receive costs is 
a question for the discretion of the ct. A may 
depend upon the circumstances of his retirement 
(Paue Wood, V.-(\). — A.-G. r. Murdoch (1850), 
3 K. A .7. 671 ; 27 L. T. O. 8. 118 ; 20 J. P. 043 ; 
09 E. R. 910. 


1967. .] — He Beveridge’s Trusts 

(1«S99), 43 Sol. Jo. 500. 

1968. Action brought to administer trust.] — 

Barker v. Peit.e, No. 1947, ante, 

1969. Liability for costs— No sufllclent reason for 
retirement.]— Porter v. Watts, No. 1902, ante, 

1970. Retirement from caprice.] — For- 

mjaw V. Higginson, No. 1904, ante, 

1971. .] — lie Beveridge’s Trusts 

(1899), 43 8oL Jo. 509. 


^^72. Ecclesiastical trust — Retirement 

through difference of opinion.] — ^A.-G. v. Murdoch, 
No. 1906, ante. 


Sub-bbct. 2. — Removal. 

A. In General. 

See Trustee Act, 1925 (c. 19), s. 41). 

1973. Jurisdiction of the court to remove — 
Equitable jurisdiction.] — Letters'i edt v. Broers, 
No. 1081, post. 

1974. ,] — Re Blanchard, No 1207, 

ante 

1975 . Trustee solicitor — Under general 

jurisdiction over solicitors.] — Re Blanchard, No. 
1297, ante. 

1976. Removal not asked for in pleadings.] 

— In an administration action the ct. has jurisdic- 
tion at any time during the proceedings to remove 
trustees if it considers such removal necessary for 
the preservation of the trust estate or the welfare 
of the cestuis que trust & that notwithstanding 
such removal has not been expressly ask€*d for 
by the ifieadings. — Re Wrightson, Wrightson v. 
Cooke, 11908] i Ch. 789 ; 77 L. J. Ch. 422 ; 98 
L. T. 799. 

1977. — — .] — Oddy V. Hardcastle (1894), 39 
8ol. Jo. 134 

1978. Bar to removal— Trustee also executor — 
All estate administered.] — Re Stamford (Earl), 
Payne v. Stamford, No. 1010, ante. 

1979. How effected — By order under Trustees 
Acts— Where trustee willing to serve.] — Re Hod- 
son’s Settlement, No. 1141, ante. 

1980. ,] — The ct. will not, on a peti- 

tion under Trustee Act 1850 (c. 00), remove a 
trustee against his wish. — Re Combs (1884), 51 
L. T. 45, L. JJ. . 


B. Groumls of Removal. 

(«) In General. 

Sec Trust/oo Act, 1925 (e. 19), s. 41. 

1981. General rule — Welfare of beneficiaries.] — 

(1) Cts. of equity have jurisdiction to remove 
trustees A to substitute others, not only in cases 
of misconduct, but whenever it appears that the 
continuance of the trustees would prevemt the 
trusts being properly executed. 

(2) The main guide to the ct. in exercising such 
a jurisdiction as that of removing triistees must be 
the welfare of the beneficiaries. 

(3) Mere friction A hostility between trustees A 
liorsons benellcially entitled will not of itself be a 
sufficient reason for the removal of a trustee. — 
Letterstedt V. Broers (1884), 9 App. Cas. 371 ; 
53 L. J. P. C. 44 ; 51 L. T. 109, P. 

Annotations : — As to (2) Retd. Ewiupr r. Orr Ewing (1885), 
10 App. Caa. 453 ; lie Wrightson, W' right son v. Cooke, 
11908] 1 Ch. 789 ; lie trotter, Jeiuiings v. Nyo, [1915] 
1 Ch. 307. OemraJly, Refd. He Montuiort v. liroeis (1887), 
13 App. Cas. 149 ; lie Sburey, Savory r. Shurey, [1918] 
1 Ch. 203. 


part II. SECT. 9, SU^-SECT. 2.— > 
1977 1. Jurisdiction of court to r 
mow —The ct.. In the exercise ^ 
us clibcretion, may remove trnate 
Who unreasonably decline to bring e 
a<‘tion for the benefit of the tru 
usTate upon request of the boneflclarle 
— Gar^che V. Garics<3HK (1805), 
u. C. K. 310. — CAN. 

11 

« ° R. B^wunary petition, or othe 
in an action, remove 
Ii KOftT Vk — Re Davis’s Tku/b 

(1896), 17 1>. It. 187.— CAN. 

iinon'^7 

trustee who hi 
^^PTod the tniat, but refuses to coi 
^^'“t be filed U 
(1«42), 4 1. Eq. 1 

®t. has no jurli 

a Tuition under Trust* 
a ^ chargee againi 

a trustee or to remove him. To effec 


these purposes an action must bo 
instituted. — Re TANaiUANOA No. 1a 
Blo<'K, [19181 N. Z. L. 11. 51.— N.Z. 

m. How effected — liy ex parte order 
— Absconding trustee .] — Order made on 
petition for the removal of a trustee 
who had absconded from the Provlnec, 
& for the appointment of a new 
trustee, without sorvico of the peti- 
tion on tlio absconding trustee . — Re 
Martinis Trust, 8 C. L. T. Occ. N. 
303.— CAN. 

n. Parlies to action.] — Stobaht v. 
Bradford, 11 O. L. T. Occ. N. 207. 

—CAN. 

PART II. SECT, 9. SUB-SECT. 2.— 
B. (a). 

19S1 i. General rule~Wclfare of bene- 
fUnariea .] — The jurisdiction of the ct. 
to remove a trustee should be exer- 
cised If the welfare of the beneficiaries 
demand it, even though no dishonesty 
or incompetence has been alleged or 


£ roved against the trustee whom it 
I sought to have removed. -Arnotx’ 
t\ Arnott (1924), 58 I. L. T. 145. — 

IR. 

1981 ii. Hacheiu’ r. 

IlACllElT, [1922] N. Z. L. Li. 212.— 

N.Z. 

o. Failure of duly' Payment of elaim 
urUhout satisfactory proof - - No aver- 
ment of bad faith .] — In a petition for 
removal of a trustee petitioner averred 
that the trustee had paid out of the 
trust funds a claim on the trust estate, 
without satisfying himself that it was 
properly vouched. It was not averred 
that in doing so be had acted in bad 
faith. The ct. refused the prayer of 
the petition, on the ground that no 
malversation of office had been averred. 
— Harrih V. Howie’s Trustees (1893), 
21 Li. (Ct. of Sess.) 16 ; 31 Sc. L. j(. 
33 ; 1 S. L. T. 257.— SCOT. 

p. Duty inconsistent vyiih interest — 
Trustee purchasing stock on own acemmt. ] 
c c c 2 
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Sect. 1 ). — Vacation of off^c : Sub-sect. 2, B. (a), (6) 
(c).] 

1982. .] — Deft, corpn. was the trustee 

of a debenture trust deed. A large majority of 
debenture-holders brought an Action to have the 
corpn. removed from being trustee. ^J"he corpn. 
had suggested that their salary sliould be increased, 
but had withdrawn the suggestion on the objection 
of the CO. Petitions had been presented to wind 
up the corpn., who had been in financial difficulties, 
but their difficulties had been surmounted & the 
petitions withdrawn, and they were now solvent 
A woi'king efficiently, and it ffid not appear that 
the interest of the debenture-holders had suffered 
or been in danger : — Held : no sufficient cause had ■ 
been shown for removing the corpn. from being 
trustee. — Assets Realisation Co. v. Tuu&tees, 
Executous a Secuiiities Insurance Corpn. 
(1S9.5), (Vi L. .T. Ch. 74 ; 44 W. R. 120. 

1983. .J — Be Wrightson, Wrigutson 

V. Cooke, No. 1970, ante. 

1984. Necessity for substantial grounds.] — 
Petition praying for accounts of, & removal of, 

1 1‘Uhtees, & appointment of new ones, dismissed as 
trivolous on the ground of the insignificance of the 
subject-matter. — M itchell’s Charity (1838), 2 
J. P. 104 ; 2 Jur. 837. 

1985. Duty Inconsistent with interest — Trustee I 
becoming lessee of trust property.] — Testator gave 
power to his trustees, to become lessees of the trust 
property. One of tli(‘m availed himself of it, & 
the other tioistee did not actively interfere in the 
management of the trust. 3'he trustee lessee was 
removed by tlie Master of tlie Rolls, at the instance 
of tlie restuis qae tru^t, on the ground of the 
inconsihtemey of his duties of lessee & trustee, k> 
upon appeal on that tV otJier grounds. — Passing- 
mam r. SUERHORN (1840), 9 Deav. 424 ; 60 E. R. 
107. 

AnnoiatwnH : ~ Consd. Ui Condo, Coodo v. Foster 108 

L. T. 01. Mentd. I’owys y. Hlagrave (ISol), 2 W. H. 3.09. 

1986. Want of sympathy with objects of trust.] — 
’the only conduct complained of as an alleged 
bnaicli of trust, is the fact of the trustees haMiig 
uune oi' less, assisted 11. & 11. in enforcing their 
mtge. ... I do not find any other bleach of trust 
. . . rendeiing summary interference necessary ; 

A tliendoie thougdi ... it may ... be very 
(‘xpedieiil to ajijioint new trustees in the place of 
persons wdiose conduct, though not, as 1 think, 
amounting to a breach of trust, clearly indicates a 
total want t)f bymi)athy with the feelings A 
interests of those of wdiose rights they are the 
guardians, yet J do not see any grouml warranting 
me in interfeiing on motion (Lord Cranwortu, 
V.-C.).— A.-a. V. Hardy (1851), 1 8im. N. S. 338 ; 
20 L. J. Ch. 460 ; 15 Jur. 441 ; (H E. R. 131. 
Annototiom Dbtd. A.-G. v. Clapham (185.')). 4 Uc G. M. 

G. 591. Refd. Kirkwood v, ThompMon (18G5), 2 Horn. 

^ M. 392 ; Jtc Mason’s Urphauaifc 6: L. N. W. Hy., 

[1896] 1 Ch. 51. 

1987. .]— My attention has been drawn to 

soiiu* observations which fell from me in the case 
ot A.-G. V. Hardy y No. 1980, ante, as to what the 
cl. wamld do in the case of apijointing new trustees 
A as to whether it would dismiss trustees who 
although they had not misconducted themselves 


had nevertheless shown themselves not to sym- 
pathise with the body for whom they were 
trustees. I extremely doubt whether I ffid not 
there go too far, what I said was merely an obitu 
dictum^ & I wish not to let this case pass over 
without noticing it, so that if ever the question 
should arise, I may not have that dictum of mine 
quoted without having this quoted at the same 
time, that I wish to withdraw it (Lord Cran- 
WORTH, C.). — ^A.-G. V. Clapham (1856), 4 Dc G. M. 
& (>. 591 ; 3 Eq. Rep. 702 ; 24 L. J. Ch. 177 ; 
24 L. T. O. 8. 245 ; 1 Jur. N. 8. 505 ; 43 E. II. 
038, L. C. 

AyinoUdion : — Mentd. G. W. T?y. & Mid. lly. v. Brislol 

Corpn. (1918), 87 L. J. Ch. 414. 

1988. Vexatious conduct .] — Be Bridgman, No. 
2003, post. 

1989. Hostility or disagreement between trustee 
& cestui que trust.] — Disagreement between a trus- 
tee A a ceUul que trust. — Held : not a ground for 
removing tlie trustee. — Eorrter v. Davieb (1861), 
4 l)e O. V. A J. 133 ; 31 L. J. Ch. 270 ; 5 L. T. 532 ; 
8 Jur. N. 8. (M ; 10 W. R. 180 ; 45 E. R. 1131, 
L. JJ. 

A H notation Consd. Be Wiightson, Wng'litfaoii v. Cooki , 

[1908] 1 Ch. 789. 

1990. .]— Letterstedt v. Brders, No. 

1981, an/c. 

1991. Refusal to carry out sale — Effected by 
cestui que trust.] — Palairet v. Cahew, No. 1951, 
ante. 

1992. Refusal to concur In appointment of new 
trustee — Except on unreasonable conditions.] - 

Palairet v. Cahew, No. 1954, 07 ite. 

1993. Refusal to enforce proper remedies.] — 11 
two out of tln*ee trustees should decline to fore- 
close or to agree to any other remedy, it might be 
a reason for removing them from being trustees 
(Jebsel, M.R.). -Luke v. South Ken81N(Jton 
Hotel Co. (1879), 11 Ch. D. 121 ; 18 L. J. Ch. 301 ; 
40 L. T. 038, C. A. 

Annotationi, : — Mentd. Palmer v. Mallott (1887), 86 ('h. D 

411 ; Webhr. .7onah(]88H),39Ch. I). 660 ; ( 'ontiiioiiliil 

Oxygon Co., lUiab v. Conlincntal Oxygon Co., [1897 J 

1 Ch. 511. 

1994. To get in purchase-money.] - 

Ih'operty in Germany, belonging to a limited co., 
was vested in certain persons as trustees for seem- 
ing the i)ayment of debentures. The trustees, 
professing to act under a power of sale in the tru>l 
instrument, the terms of which the ct. held wei(‘ 
not complied with, caused certain proceedings to 
be instituted in a (ierman ct., the result of which 
was that the trust propeily was sold at an undei- 
valuc by the officer of the ct., part of the property 
being purchased by a person who was manager of 
the property to the eo. A was held by the ct. to ho 
an agent A holding a fiduciary position. The 
trustees took no steps, notwithstanding a long 
period had elapsed, to got in any of the purchase- 
moneys : — Held : the breach of trust thus com- 
mitted justified the removal of the trustees from 
office, A the purchase by the agent must bo declared 
to be for the benefit of the trust for the dcbentui’c- 
holdcrs.—REiD Hadley (1886), 2 T. T.. R. 12. 

1995. Misconduct.] — Letterbtedt v. Broers, 
No. 1981, ante. 


— ir it be sbown that a trustee’s interest 
& his duty conflict because of a imr- 
chubo of stock on his o^\n account that 
will be a ground for removing him from 
his ofllt'o as trustee. — Hobk v. Hose 
(1915), 32 O. L. H. 481 ; 22 D. L. K. 
572 ; 7 O. W. N. 41G.— CAN. 

1995 i. Misconduct.] — Pkntz v. 
Bucce (1919), 62 N. S. R. 151. -can. 

Q. ComniiUina breach of trust — In 
good faith — Benefit to trust estate.] — 


Where a trustee had invested the 
trust funds in business, & had kept no 
sederunt book or trust accounts but 
had acted In good faith, & with the 
result of producing a benefit to the 
trust estate, the ct., notwithstanding 
the illegal conduct of the trustee, in 
the circunistancos refused a peti- 
tion for his x'emoval. — Gilchrist’s 
Trustees v. Dick (1883), 11 K. (Gt. 
of Sess.) 22 ; 21 So. L. II. 17.— SCOT. 


r. Interference with enjoyment 

of properly.] — The ct. removed a 
trustee on the ground that ho had 
unjustifiably interfered with the Uforen- 
trix In her enjoyment of the liferent, 
A restricted her use of the subjects 
liferented by her, & had thereby com- 
mitted a breach of trust. — M'Whikter 
V. Latta (1889), 17 R. (Ot. of Bess.) 
08 ; 27 Sc. L. R. 61.— SCOT, 
t. Trustee placing himself in a position 
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1996. .1 — Re Wbightson, Wrightson v, 

Cooke, No. 1976, ante. 

1997. Committing breach of trust — Sale at 
undervalue.] — Eeid v. Radley, No. 1994, ajite, 

1998. Conviction for felony.] — The ct. has juris- 
diction on an application by originating surntnons 
lo make an order for the removal from the trust 
of a trustee who has been convicted of felony, but 
who is unwilling to retire. — Re Danson (1899), 
4S W. It. 73 ; 43 Sol. Jo. 700. 

Lunacy.] — See Sect. 2, sub-sect. 2, D. (h) vii., 
a life. 

(b) Absence o\d of J\ir Miction, 

Sec Trustee Act, 1926 (c. 19), ss. 30, 41. 

1999. Absconding trustee.] — Testator directed a 
iK*w trustee to be appointed, if either should die, 
or become incapable of acting ; one absconded, 
charged with forgery ; but was not outlawed : 
r('f erred to the master to appoint a now trustee. — 
Millard v, Eyre (1793), 2 Ves. 94 ; 30 E. R. 
r)io, L. c. 

2000. Trustee permanently residing abroad.] — 

()’]tEiLJ.Y V. Alderson, No. 1009, ante, 

2001. Not of Itself ground for removal.] — The 
cl. will not, under Trustee Act, 1850 (c. 60), order 
1 fio removal of a trustee merely on the ground of his 
] laving gone out of the jurisdiction.^ — Re Mais 
(1862), 21 E. S. Ch. 876 ; 19 L. T. O. S. 324 ; 10 
Jnr. 008. 

(c) Bankru'ptcy, 

See Trustee Act, 1925 (c. 19), s. 41. 

2002. Whether sufficient ground.] — The bkpcy. 
of a trustee is a sufficient ground for his removal 
from that office, although ho has obtained his 
('(‘I'titicate, & the trust jiroperty is in the hands of 
a receiver. — Rainbrigcje v. Blaiij (1839), 1 Beav. 


496 ; 48 E. R. 1032 ; subsequent 'proceedings (1841), 
3 Beav. 421. 

Annotation: — Mentd. Alsop v. Dell (1857), 24 Beav. 451. 

2003. .] — (1) The mere fact of a trustee 

having been bkpt., A nothing more is not sufficient 
ground to remove him from the trust, under 
Bankruptcy Act, 1849 (c. 100), s, 130, A, vexatious 
conduct is perfectly irrelevant upon an applica- 
tion made under that sect. 

(2) A charge of vexatious conduct, as a ground 
of removing a trustee, must be made by bill & not 
by petition . — Re Bridgman (1800), 1 Drew. & Sm. 
104 ; 29 L. .T. Ch. 844 ; 2 L. T. 600 ; 0 Jur. N. H. 
1006 ; 8 W. R. 598 ; 02 E. R. 340. 

Aiwotation : — As to (1) Distd. Re Adams’ Trust (1879), 12 
Ch. D. 034. 

2004. .] — Where a trustee becomes insol- 

vent, the cestui que trust is entitled to ask that he 
be removed from the trust. — H arris v, 11 arris 
(N o. 1) (1801), 29 Beav. 107 ; 7 Jur. N. S. 956 ; 
9 W. R. 444 ; 54 E. R. 567. 

2005. .] — Re Betts, Maclean r. Betts 

(1897), 41 Sol. Jo. 209 ; affd, (1899), cited in 48 
W. R. 73, C. A. 

Annotation Apld. Re Danaon (1899). 48 W. B. 73. 

2006. Where trustee has to receive trust fund.] — 

A bki^t. trustee ought to be removed from his 
trusteeship whenever the nature of tlie trust is 
such that he has to receive or deal with trust 
funds so that ho can misappropriate them. — Re 
Barker’s Trusts (1875), 1 (li. I). 43 ; 45 L. .1. C’b. 
52 ; 24 W. R. 201. 

2007. .] — Where a trustee having, either 

solely or jointly with others, contj’ol over Ihe trust 
property has recently b(‘come bkpt., it is not 
shoMTi that he has since become ])ossessed of means, 
the ct. will, as a general rule, order his removal on 
the petition of the cestui que trusty undtT Bank- 
ruxdey Act, 1809 (c. 71), s. 117 . — Re Adams’ Trust 


(intayonistir to interests of trust.] —Whoro 
a trustee places himself In a position 
untagouistic to his duty as trustee, ho 
vill 1)0 removed from his office. — 
Dffk’KU V. Hayxes (1877), 3 V. L. H. 
(Kq.) 115.— AUS. 

a. Objection to appointinent of new 

teristcf — New trustee corporation out of 
j urisdietion. ] —The facts that a majority 
of 1 1)0 cesluis que trust objected to tho 
aT)j)ointmont, tliat the now trustee was 
out of tho jurisdiction, that it was a 
( oipu., 6c that it was able to charge a 
liigh commission for its services as 
trustee : —Held : not to constitute suffl- 
ciont Tcason for tho compulsory removal 
of tho tnisteo. — Re v’s 

Trcsth (1909), 10 S. R. N. S. W. 42. 
—AUS. 

b. Threats of disclosures.]— A letter 
written by a trustee under a will to 
luo cesluis qui trust threatening in 
ease proceedings ore taken against 
Jum to make disclosures as to mal- 
practices by testator, which miglit 
result in heavy penalties being exacted 
from tho estate, is such an improper 
act as 1 0 call for his Immediate removal 
irom the trusteeship. — Grant v. Mac- 

(N. B.) (1894), 23 S. C. R. 310. 


c. Setting up in similar line o, 
ousxmss .] — A trustee of a will carrying 
on the business of his testator is nol 
mlty of a breach of trust in setting 
fip for himself In a similar lino o: 
^I^J’^ffess In tho neighbourhood, pro 
II 1 resort to deceptlor 

*^ohcitatlon of custom from porsonf 
dealing at the old shop. A trustee & 
manager of a business removed, how 
ever, in Buch clrcmnstanoes, fron 
(^mg such trustee & manager.— 
71— IR*’* [1894] 1 1. R 


d. liorrowing 
purposes — With 


trust funds for own 
assent of codrustees .] — 


Where a trustee with tho assent of his 
eo-trustees borrows trust funds for 
Ills own purposes, tho et. will remove 
him from his trusteeship. — Bjiamley 
i\ WiiJsoN 6c Mclcopk (1884), 3 N. Z. 
L. U. 239 (S. C.).— N.Z. 

e. Refusal to concur in investment 
suggested by co-trustee — <t* in appoint- 
ment of 7iew trustee.] — SrKWART v. 
(Jhalmkics (1901), 7 h\ (Ot. of Hess.) 
I (53 ; 42 Se. L. R. 135 ; 12 S. L. T. 
486,— SCOT. 

f. Charging testator with fraud — d* 
refusing to resign.] — A trusteo who 
had brought an action against tho 
trust estate concluding for payment to 
himself of a certain sum on grounds 
wlileli involved a charge of fraud 
against deceased trustee, refused to 
resign office. Tho ct. rcmovoil him 
from tho office of trustee.— Ciikkiiy v. 
Patrick, [1910] S. O. 32.— SCOT. 

PART H. SECT. 9, SUB-SECT. 2.— 
B. (b). 

2000 i. Trustee permanently residing 
abroad.] — Permanent absence from tho 
colony resulting in Injury to tho trust 
estate is a sufficient ground for tho 
removal of a trustee although testator 
may have known of such permanent 
absence when appointing him a 
trustee. — Knox v. Postlethwaitk 
(1864), 2 W. W. & A’B. 62.— AUS. 

2000 ii. .] — Tho ct. has jurisdic- 

tion under Trustoo Act, 1908, s. 41, 
to remove, without his consent, a 
trusteo who Is residing permanently 
out of the Dominion, & to appoint a 
new trustee in his place. — Re Jackhon 
(Deckabed), [1926] N. Z. L. R. 499. — 
N.Z. 

2001 1. Not of itself ground for re > 
moval.}—An application for the re- 
moval of one of two trustees appointed 
by a vill, & tho appointment of 


anotlier lu his place, refused wIuto tho 
ouly ground of tho opplleation was 
that tho trustee ha<l left tho colony, 
& that it was uncertain when 6c 
whether he would return, & that it 
w'ns necessary in tho interests of tho 
estate that a now trusteo should be 
appointed at once, It appearing that 
tho trusteo In question had loft the 
colony without any intention of 

E ermanontly residing abroad, & bad 
ad no opportunity of considering 
whether or net ho wmiiUi udmlnistei* 
tho trusts. — Re Watmon (Dkckahed) 
(1899), 18 N. Z. L. R. 368.— N.Z. 

g. Leaving country in debt to reside in 
foreign couidry ] — Leaving the country 
in debt to reside in a foreign country, 
is a sufficient ground to remove a trustee 
from tho trust.— Gray r. II \toii (1871), 
18 Or. 72.— CAN. 

PART II. SECT. 9. SUB-SECT. 2.— 
B. (c). 

2002 i. Whether sufficient ground.] — 
Tho ct. will, at the instance ot a cestui 
que trust always remove or require a 
trustoo, who has been recently bkpt., 
to retire from tho trusteeship unless 
tho trustee can show that his hkpey. 
was due to misfortune 6c not impru- 
dence, & that he is possessed of suffi- 
cient capital to ensure the estate 
against loss from possible broaches of 
trust. — Chamberb v. Joneh (1902), 
2 S. R. N. W. 177 ; 19 N. S. W. 
W. N. 248.— AUS. 

2002 ii. .]— The insolvency of a 

trustee is a sufficient ground to remove 
him from the trust. — Gray v. Hatch 
(1871), 18 Or. 72.— CAN. 

2002 iii. .] — Upon petition to 

remove a trustee, where it appeared 
that the trustee was insolvent, the ct. 
ordered his removal & a new trustee 
was appointed. — Re Hood (1892), 
40 N. S. B. 33.- CAN. 
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Sect. 9. Vacation of office : Sub-aecl. 2, B. (c), 

C. (€: D. ; sub-accts. 3, 4 efc 5.] 

(1879), 12 Ch. D. 634 ; 48 L. J. Ch. 613 ; 41 L. T. 
607 ; 28 W. 11. 103. 

C. Applicalions for Removal. 

See Trusieo -Act, 1925 (c. 19), s. 41 ; K. S. C., 
Ord. 55, r. Ha. 

2008. By summons.] — Re Betts, Maclean v. 
Betts (]897), 41 Sol. Jo. 209 ; affd. (1899), citod 
in 48 W. li. 73, C. 

Annotation : — Apld. lie Dauson (1899). 48 W. R. 73. 

2009. .] — Re Danson, No. 1998, anU\ 

B. Cost^. 

2010. Trustee appointed pending suit to remove 
co-trustee — Deprived of costs.] — Pending a suit 
to displace A., a trustee, for misconduct, he, under 
a power, appointed ( a now trustee. G. had notice 
that lh(* ccshiis qve trust complained of irregularities 
in the trusts, & that A. was about to leave the 
country for a long wliile. At the hearing, A. At C., 
ho not objocting, wore discharged from the trust : — 
Jlcid : (\ was entitled to no costs. — Peatpield v. 
Benn (1853), 17 Beav. 522; 28 B. .7. Ch. 497; 
2 W. n. 68 ; 51 E. H. 1137. 


Sub-sect. 3.— Termination of Trust. 

2011. Transfer of property by trustee — Liability 
for costs of proceedings caused unnecessarily.] — 

A bill for a specific porfonnance of an agroemont 
was made nocoasary by a trustee refusing to join 
in the conveyance. The ct. being of opinion, that 
the trustee ought to pay all the costa of the suit, 
the decree was tl\at pltf. should pay the costa of 
all t])o ot lioi' (lefts, although he had a decree against 
tliem, recover over the whole costa from deft., 
the trustee. — .Jones v. Lewis (1786), 1 Cox, 
Rq. Gas. 199 ; 29 R. B. 1127, L. C. 

{nnotalion : — Reid. Goodson v. Elllsson (1827), 3 lUiss. 583, 

2012. .] — A trustee refusing to pay 

a legacy without the direction of the ct., in a case 
which admitted of no doubt, was refused his costs, 
but was not made to pay the costs of the suit, 
because he might liave acted from ignorance, & not 
from any imx)roi)er motive. — K nkjht v. Martin 
(1829), 1 Hubs. iSt M. 70 ; Taml. 237 ; 39 E. K. 27. 

2013. .] — Devise of real estate to 

trustees upon trust for testator’s son W. for life, 

after lus decease, to tlie heir male of his body 
begotten of an European woman, & the heirs of 
such heir male ; Af in case his son should die with- 
out leaving such heir male of his body, the trustees 
to pay tiie rents equally betwi*en testator’s 
daughtei'S, M. A., for their lives, & the whole to 
the survivor ; & after the decease of the survivor, 
upon trust for the heir male of the body of M. & 
the heirs of such heir male, & in default of such 
heir male of her body, upon trust for the heir 
male of the body of A. & the heirs of such heir 
male. W. & M. both died without issue, Sc A. 
having a son, suffered a recovery of the devised 
estate, & resettled it to new uses, under which 
a remote interest was limited to the surviving 
trustee, Sc died, leaving her son surviving, who 
thereupon filed his bill against the surviving 
trustee of the will for a conveyance of the legal 
estate. Decree made against the trustee with 
costs : the ct. holding clearly that, under the 
devise, A. took a life estate only, with remainder 


to her son in fee. — Willis v. Hiscox (1839), 4 
My. & Or. 197 ; 4 Jur. 738 ; 41 E. R. 78, L. C. 
Annotations : — Refd. Chamberlayne v. Chamborlajme (18.56). 

G E. A: B. 625 ; Greaves v. 81inpson (1864), 10 Jur. N. S. 

609 ; Evans r. Evans, 11892] 2 Ch. 173 ; Pelham-Clinton 

V. Newcastle (1900), 83 L. T. 627. 

2014. Married woman’s separate 

estate.] — Trustees of the separate estate of a 
married woman decreed to pay the costs of a suit 
instituted to compel them to transfer the fund 
into her name.— T horby v. Yeats (1842), 1 Y. A: 
C. Oh. Gas. 438 ; 6 Jur. 039 ; 62 E. R. 960. 

2015. Right to costs of necessary proceed- 

ings — Insufficient Information given to trustees.] — 
Where parties call on trustees to part with their 
estate on the ground that their trusts havo 
terminated, they are bound clearly Sc satisfaetori]>^ 
to show the fact to the trustees. 

Trustees of a term, the trusts of which had been 
put an end te by the cestui gue trust : — Held : 
entitled to their costs of a suit to compel an 
assignment of the term to the purchaser of the 
projierty, on tlio ground that full Sc accurate 
information had not been tendered them before' 
bill tiled. — IIoLFORD r. Phtpps (1841), 3 Beav. 
434 ; 10 L. J. Gh. 209 ; 5 Jur. 36 ; 49 E. R. 170 ; 
subsequent proceedings^ 4 Beav. 475. 


8UB-SECT. 4. — Release. 

2016. Whether entitled to release.] — It may Ix' 
ivasonablc that a trustee should Jiave a reJeaso 
from his cestui gue trust but the ct. has in several 
cases held, tliat lie is not entitled t-o a releas(‘ 
(Page-Wood, V.-G.). — Warteh v. Andeksc^n 
(1853), 11 Hare, 301 ; 1 Eq. Rep. 266 ; 21 L. 3’. 
O. 8. 219 ; 1 W. R. 493 ; 68 E. R. 1289. 

2017. Inquiry as to any outstanding 

liability.] — On motion a reference directed to 
inquire, whether deft., a trustee, remains account- 
able for any acts done by him as trustee, Sc if not , 

to settle a release. — v. Osborne (1801), 6 

Ves. 455 ; 31 E. R. 1141, L. C. 

2018. Under seal.] — Trustee of stock, on 

transferring the stock to his cestui gue trusty held, 
under the circumstances of the case, entitled to 
an acknowledgment by the cestuis gue trust oi 
the stock being received in full of aU demands, 
though not entith^d to a release under seal ; 
inasmuch as the cestuis gue trust declined to mak<‘ 
the acknowledgment, the ct. directed a gemer.'il 
administration account to bo taken of the real 
Sc personal estate of testator, fiom whoso real 
personal estate the stock was derived, altliough no 
account but a mere transfer of the stock was 
prayed by the bill. Sc no open unsettled accouid 
suggested by the answer. — (Chadwick v. Heatlev 
(1845), 2 Goll. 137 ; 5 L. T. O. 8. 303 ; 9 Jur. 
504 ; 63 E. R. 671. 

2019. .] — It is quite a mistake bid 

not an uncommon one for exor. & trustees to 
require or consider themselves entitled in all cases 
to a formal deed of release (Mai.ins, V.-C.). — R<' 
Roberts’s Trusts (1809), 38 L. J. Ch. 708 ; 17 
W. R. 639. 

2020. Departing from expressed 

trusts.] — ^A trustee, paying the trust money in 
strict accordance with the tenor of the trusts, 
is not entitled to a release by deed ; secuSy if he is 
called upon to depart from the strictly expressed 
trusts. 

Where a trust was created by parol for A. for 
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h. Whether trustee can he compelled to discharge trust piecemeal .] — Bkchtel v. Zinkann (1907), 16 O. L. R. 72; 10 
O.W. n. 1075.— CAN. 
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& to provide for tier funeral expen.scs, 
icmainder to her two children, & the tenant for 
life & remainder-men called for payment : — Held : 
the trustee might lawfully insist on a release under 
aoal.— King v. Mullinr (1852), 1 Drew. 308 ; 61 
K. K. 469 ; sub nom. Kino v. Malltngs, 20 D. T. 
O. 8. 178. 

2021. Instrument creating trust under seal.] 

Tiaistees have a right to some sort of discharge 

from their cestuis que trusty not, perhaps, a release, 
unless tlie instrument creating the trust was under 
seal ; & trustees, between whom & their several 
cHuis qiie trust disputes have arisen as to the 
amounts actually due to them respectively, are 
justified in pacing into ct., to the separate account 
of each cestui que trusty the sum to which they 
believe him to be entitled, & may have their costs 
of making such payment out of tlie respective 
funds. —Rc Wright’s Trusts (1857), 3 K. A .T. 
419 ; 09 E. R. 1173. 

i V notation 8 : — Consd. Nottlofold’s Trusts (1888), HO 

L. T. 315. Dbtd. & Distd. He Ituddock, Newberry v. 

Mausfleld (1910), 102 1.. T. 89. Refd. Hr The Pride of 

Wales si The Annie Lisle Mortgagees (1867), 15 L. T. GOO. 

2022 . Cestui que trust having settled his 

share.] — Trustees, on rcceixit from other trustees 
f)t ti'ust moneys, are not bound to execute a relea.se, 
.'ill that can be required from them is a written 
.‘u Lnowledgment of the receipt of the money. 

Wiere money is due to cestuis que trust who 
have settled it, the trustee is entitled to a release 
from the cestuis que tru^t, but to a receijit only 
from the persons to whom they devis(‘ it to be paid 
(ItoMULY, M.R.).— 72c Cater’s Trusts (No. 2) 
(1858), 25 Beav. 360 ; 53 E. R. 076. 

Annotation : -Mentd. He Wylly’a Tru-^ta (1860), 2.5 J. P. 81. 

2023. Conclusiveness of release.] — Degree 

of weight to be attached to deeds of release 
executed by cestuis que trust within a few days of 
their respectively coming of age, wlien such 
releases profess to proceed upon the examination 
of complicated accounts. 

Tlie bill stated that an account liad been made 
out, showing that a certain sum was due to pltf., 
cV it alleged that dofts. set up that account Ac the 
payment of the balance, as a final settlement. The 
hill charged the contrary, & that much more was 
duo to pltf., as would appear if certain accounts 
were rendered. A deed of release had, in fact, 
been executed by pltf., at the time of the payment 
of the balance in question ; but the bill made no 
mention of it. As this deed of release acknow- 
ledged the receipt of certain sums, it could not be 
wJiolIy set aside ; but the ct. was of opinion, 
under the circumstances of the case, that it did 
not deprive pltf. of his riglit to the accounts which 
lie sought. — W edderburn v. Wedderburn (1838), 
1 My. & Cr. 41 ; 8 L. J. (’h. 177 ; 3 Jiir. .596 ; dl 
E. U. 10, L. C. 

Annotatinna : — Mentd. Portloek v. Garilnor (1812), 1 TIaro, 

591 ; Willett V. Rlanford (1842), 1 Hate, 253; Kgg o 


Devey (1847), 10 Beav. 444; Allfrey r. Allfroy (1849), 

1 H. Ac Tw. 179; Travi*? v. Milne, Mllno v. Milne (1851), 9 
Hare, 141 ; Simpson v. Chapman (1853), 4 Do G. M. & G. 
154 ; Hart v. Clarke (1854), 19 Beav. 349 ; Wedderburn 
V. Wedderburn (1856), 22 Beav. 84 ; Clements v. Hall 
(1857), 24 Beav. 333 ; Bright v. Legerton (1861 ), 2 De G. F. 
& J. 606 ; Vyse v. Foster (1872), 8 Ch. App. 315, n. ; 
Edinburgh Corpn. v. Lord Advocate (1879), 1 App, Cas. 
823. 

2024 . .] — Right of pltf. to accounts 

referred to in the deed of lelease set up as a bar 
to the suit. 

Wlioro a bill is filed to set aside a deed of release 
as having been improperly obtained, pltf. alleging 
that he, as a cestui que trust , had had no opportunity 
of examining the accounts of the estate of testator, 
& that the deed contained untrue recitals, <fe a plea, 
accompanied by an answer, is pleaded to the bill, 
setting forth the deed of release, denying that th(‘ 
deed had been iinjiroperly obtained, & averring that 
the accounts therein referred to were accurate, 
but not setting forth tlio accounts themselves : — 
Held : such plea was bad, for not setting forth the 
accounts. Semhle : a deed of release cannot in any 
case be successfully pleaded without setting forth 
the accounts upon which it is founded. — B rookr v, 
Sutton (1808), L. R. 5 Eq. 301 ; 37 L. .T. (’h. 311; 
18 D. T. 224 ; 10 W. R. 570. 

2025 . Whether entitled to receipt or acknow- 
ledgment — Effect of cestui que trust refusing 
acknowledgment.] — Chadwick v. Heatley, No. 
2018, ante, 

2026 . Payment of trust funds to other 

trustees.] — Tic ( ’a ter’ s Trusts (No. 2), No. 2022, 
ante, 

2027 . Payment of trust funds to executors.] 

-If you have money belonging to A., & you 
ay it to him & take his leceipt for it, that is the 
est release you can have ; in this case, if the 
trustees had paid the fund ov(‘r to the exors. 
had taken a receipt for it, tlial would have been 
the most complete discharge they could hav(i 
required (Malinr, V.-('.). — He IIosktn’s Trusts 
( 1877), 5 (^h. D. 229 ; 40 L. Ch. 274 ; 35 L. T. 
935 ; on appeal, 0 Ch. D. 281, 0. A. 

A nnofations : — Retd. He Troat-nre, Wild r. Stanham, [1900] 

2 Ch. 64H ; ]{r Power, Hr Stone. Acwortli v. Stone, 11901 ] 
2 Gh. 650 ; He Poaoock’H Sottlmt., Kelooy v. Harrison, 
11902] 1 Ch. 552 ; He Pryoe, Lawfonl v. Pryce, [1911] 2 Ob. 
286; He Wernhor, Wernhor v. Bolt. [1918] 2 Ch. 82. 
Mentd. Turner v. TTancock (1882), 20 Cb. D. 303 ; Hi 
Bradford (1883), 11 O. B. D. 373 ; He Moore, Mooio ». 
Moore. [1901] 1 Ch. 691 ; Hr Dixon, Ponfold ??. Dixon, 
119021 1 Ch. 248 ; Hr Lawloy, Zalser v. Lnwley, [19021 
2 Ch. 799 ; He Marten, Shaw v. Marten, [1902] I Ch. 311 ; 
Hr Foarnsldes, Buiues v. Chadwick, [1903] 1 CU). 250 ; 
Stamp DutioB Coinr. v. Stephen, [1904 ] A. C. 137 ; JO- 
Dodson, He Dodson, Gibson v. Dodson. 11907] I (’h. 281 ; 
He Hadley, Johnson v. Hadley, [1909] 1 Ch. 20 ; O’Grady 
V. Wllmot, [1916] 2 A. C. 231. 


Sub-sect. 5. — Death. 
Sec Sect. 8, ante. 
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Sect. DUTIES OF TRUSTEES. 

See Pai*t IV., 7>o.9/. 


Sect. 2.--POWERS AND DISCRETIONS OF 
TRUSTEES. 

Sec Par! V., 2 ) 0 . 9 /. 


Sect. 3.— RIGHTS OF TRUSTEES. 

Sub-sect. 1. — Reimbursement and Indemnity. 

A. In General. 

See Trustee Act, 1925 (c. 19), s. 30. 

Indemnity, generally, nee Guarantee & In- 
demnity, Vol. XXVI., pp. 221 et 8cq. 

2028. Right to be Indemnified — Where no direc- 
tion In will.] — Trustees indemnified without a 
direction in tlie will. 

As to the clause of indemnity to the trustees, 

. . . it must be recollected, that in elTect this ct. 
infuses such a clause into every will, though not 
directed (JiORD Eldon, (\). — Dawson v. (Tarke 
( 1811), 18 Ves. 247 ; 34 E. R. 311, L. (\ 

Annotations Mentd. SoiithouHO v. Bate (1814), 2 Ves. & B. 

; Parsons v. Satfery (1821), 9 ITlce, 578 ; Woollett 

V. Harris (1821), 5 Madd. 4.52 ; Madffln v. Lnmloy (1823), 

1 L. J. 0. S. Ch. 230 ; Khodcs v. Budge (1 820), 1 Sim. 79 : 

Halo V. Moore (1827), 1 Sim. 534 ; Wood v. Cox (18.37) 

2 My. & Cr. 684 ; Mullen v. Bo^vman (1844), 1 Coll. 197 , 

Andrew v. Andrew (J845), 1 Coll. 686 ; Bussoll v. Clowes 

(1840), 2 Coll. 048 ; Mapp v. Elloock (1849), 2 Ph. 793 ; 

J{ead V. Stedman (1859), 26 Beav. 495 ; Barrs v. Fowko? 

(1864), 2 Hem. & M. 00 ; Clarke v. Hilton (1866), L. B. 

2 Eq. 810 ; Merchant Taylors’ Co. v. A.-G. (1871), 0 

Ch. App. 512. 

2029. — Rests on Implied contract.] — Darke 
V. Williamson, No. 2124, posl. 

2030. Under express Indemnity — Where 

neglect to secure trust fund.] — The ordinary trustee 
indemnity clause ailords no security to a trustee 
who neglects to take the necessary steps to secure 
Iho trust fund. — Dix v. Burford (1854), 19 Beav. 
409 ; 62 E. R. 408. 

A nnotations : — Befd. Losicr u. Lester (1857), 30 L. T. O. 8. 

23 ; Macnamara v. C’uroy (1867), 15 W. B. 374 ; He 

Smith, IJendcrson-Koo v. llitchlns (1889), 4 2 Ch. D. 302 ; 

Jit City Equitable Eire Inscc., 11925] Ch. 407. 

2031 . Form of Indemnity — Lease to commence In 
future.] — Pollard v. Greenvil (I^ady) (1600), 1 
Rep. Ch. 184 ; 1 Cas. in Ch. 10 ; 21 E. R. 644. 
Annotation : — Mentd. Dowell v. Dow (1842), 1 Y. & C. Ch. 

Cas. 345. 

2032. Recovery of documents deposited as in- 
demnity — Parties to action — Representative of de- 
ceased trustee.] — Trustec^s fearing lest they had 
committed a breach of trust, obtained, as an 
indemnity against the consequences, a deposit of 
tobacco warrants. One of them subsequently 
died. The depositor filed a bill against the 
survivor for the recovery of the warrants ; — Held : 
the representative of deceased trustee was a 


necessary party to the suit.—MEiNEicj'ZiiAGEN v. 
Davis (1843), 2 I.. T. O. 8. 96 ; 7 Jur. 1103. 

2033. Loss of right — Failure to render accounts.] 
— Exors. & trustees, in pursuance of a power 
contained in a will, carried on the business of a 
licensed victualler after the death of testator, A 
incurred debts to trade creditors. An action was 
commenced for tlie administration of the estate 
of testator. The trade creditors took out a sum- 
mons in the action asking for an order declaring 
that they were entitled to the trustees’ right of 
indemnity against the estate so as to get pa^maenl 
out of the estate. The trustees had made default 
in rendering proper accounts, but not in payment 
of money. There was a sufficient fund in ct. to 
pay aU the debts : — Held : in order to deprive the 
trustees of their indemnity, there must be a default 
in payment of money & not merely a default in 
the rendering of accounts . — Re Kidd, Kidd v. 
Kidd (1894), 70 L. T. 048 ; 42 W. R. 671 ; 8 R. 
261. 

Indemnity of personal representatives.] — Sec 

Executorr, Vol. XXIV., pp. 006-010, Nos. 0359- 
0411. 

Indemnity of trustee In bankruptcy.]— 

Bankruptcy, Vol. IV., pp. 228, 229, Nos. 2131- 
2150 ; Vol. V., p. 073, Nos. 6957, 5958. 

/?. Who may Claim. 

2034. Executor of surviving trustee.] — Testator, 
by his will, gave certain leasehold premises to 
trustees to sell, & appointed them also exors. 
They all proved the will, and a bill was filed, by 
parties interested under the will, against them for 
an account, A tlie master made his report, aj)- 
proving of purcliasers of the leaseholds in lots ; 
pending the suit all three trustees died, A the last 
survivor made a will, A appointed an executor, 
who being applied to, as representative of tlie 
original testator, to concur in the necessary 
assignments of the leaseholds, refused to do so 
without an indemnity ; it was referred to tlie 
master to inquire whether he was entitled to such 
indemnity, A the master being of opinion that he 
was not, pltfs. presented their petition to confirm 
that report, A order the exor. to concur in tlie 
assignments. The ct. refused the application, A 
held that he was entitled to an indemnity, 
referred it to the master to approve of the terms.^ — 
Cochrane v. Robinson (1840), 11 Sim. 378; 10 
L. ,T. Ch. 109 ; 5 .Tur. 4 ; 69 E. R. 919. 

Annotation : — Reid. Hickling v. Boyer (1851), 3 Mac. & G. 

635. 

2035. .] — An action having been brought in 

the names of the exors. of the surviving trustee 
under a deed of separation, to recover from the 
husband arrears of certain weekly payments 
alleged to be due to the wife thereunder, the exors. 
obtained a judge’s order to stay the proceedings, 
on the ground that the action was brought without 
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20291. Right to he indemnified — Rests 
on implied contract.}~lt Is incident to 
the oltlco of a trustee that the trust 
property shall reimburse him for his 
expenses in administering the trust ; 
A: a clause so Indomnifylnff a trustee is 
infused Into every trust deed. — 
Huohks V. Bkes (1885), 10 V. K. 301 ; 
9 O. B. 198.— CAN. 

2029 ii. .] — The general rule la 

that a trustee paying over the trust 
money to the cestui que trust is entitled 
to have the fullest receipt, but neither a 


release nor an indemnity. There is an 
exception to the general rule where tlie 
trustee Is, for the benefit of the cestui 
que trust, departing from the trust, as 
wlioro ho Is paying over the trust money 
before it is legally duo. In such a case 
the trustee is ontitlod to an indemnity. 
— Moody v. Staitson (1895), 21 

V. L. II. 244.— AUS. 

2029 iii. .1 — Ersktne r. Pettit 

(1901 ). 1 8. R. N. S. W. 204 ; 18 N. 8. 

W. W. N. 215.— AUS. 

2029 iv. .1 — Smith r. Belle- 

ville School Trustkkb (1869), 16 Gr. 


1.30.— CAN. 

2029 V. .] — Connor v. Vroom 

(N. B.) (1895), 24 S. C. R. 701.— CAN. 

2029 Vi. .] — Bruce (Lady) '»'• 

Mom (1833), 11 Sh. (Ct. of Sess.) 709.— 

SCOT. 

h. Under express indemnity.) 

— Dumonckl V. DmiONOEL (1848), 1> 

I. Kq. K. 92.— IR. 

k. Ry agreement heiween trustee rf’ 
heneficiary.\ — Thompson v. Northern 
Tiiubts (3o. (r 
184.— CAN. 


(SaskO, [19251* 4 D. L. B- 
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iheir sanction. Tlic ct. directed that the action 
might proceed, upon an indemnity against costs 
being given to the exors., to the satisfaction of the 
master, it appearing from the affidavit of the wife, 
Tinanswcred, that testator, though he had not 
executed tlie deed, had consented to become a 
trustee, & had acted in the trust. 

Spicer v. Tody No. 2048, posty is an authority in 
point & shows that where trustees have accepted 
the trust, the ct. will interfere & compel them to 
allow their names to be used as pltfs. in an action 
on the deed upon an indemnity being given to 
them (Tindal, C.J.).— Archahj) v. Ooulsting 
(1843), 0 Man. & (i. 76 ; 134 E. K. 815 ; suh nom. 
Orchard v. Ooulstinc, 0 Scott, N. 11. 843 ; 1 
J.. T. O. S. 230. 

2036. Manager appointed by trustee.] — A man- 
ager ai^pointed by a trustee stands in tlie place of 
the trustee who employs him, & is entitled to be 
reimbursed his advances out of the trust estate. — 
Fkaskr V. Burgess (1800), 13 Moo. P. C. i\ 314 ; 
2 T. 446 ; 6 Jur. N. 8. 327 ; 8 W. R. 376 ; 15 
F. R. 118, P. C. 

Jnnolaiiona : — Consd. Bertrand v. Davies (18G2), 31 Beav. 

4 20. Apld. lie Harriott, Kx p. l>engellcy (ISG.’!), 8 Ji. T. 

S')!. 

C. lAahility for, 

2037. Liability of creator of trust.] — (1) It is a 

general rule of equity tliat when a person accepts a 
tru.st at the request of another, that other is a 
rcsiui que trusty the cestui que trust is liable person- 
ally to indemnify the trustee against all losses 
accruing in the due execution of the trust. 

(2) Whore the loss in respect of which such in- 
demnity is sought occurs after the death of the 
rrstni que trust the trustee is in the position of a 
creditor of the cestui que trusty entitled to recover 
as a creditor from legatees to whom his estate has 
been paid. 

.1. P. at the request of a settlor, accepted 
transfers of shares in an unlimited co. u]>on trust 
for a tenant for life remaindermen. J. «.V P. 
were exors. of the will of the settlor, & distributed 
the residue of his estate. Subsequently in the 
hfetime of the tenant for life large calls were made 
mi the shares, the remaindermen under the settle- 
ment disclaimed : — Held ; J. & P. as trustees were 
♦‘utitled to be indemnified against the liabilitiy 
of settlor’s residuary estate, & to recover the 
capital which they had distributed among the 
residuary legatees. — .Fervis v. Worferstan (1874), 
T.. R. 18 Eq. 18 ; 43 E. .T. Ch. 809 ; 30 L. T. 452. 
Anii\()Uitioyi8 : — As to (1) Distd. Frasor v. Murdoch (1881), 

G App. Gas. sriri. Apld, Hobbs v. Wayet (1887), 30 Ch. 1). 

256; Matthews v. Hufjgles-Brlso, [ISIllJ 1 Ch. 104. 

Aa to (2) Distd. Hosefirood v. Pcdler (1896), GO L. J. 0. B. 

18. Oenerally, Befd. lie Knott, Bax v. T’almcr (1887), 

56 h. J. Ch. 318 ; Whittaker v. Kershaw (1890), 45 Ch. D. 

:{20 ; A.-G. V. Smith (1892), 60 L. T. 857 ; lie Nixon, 

Gray v. Bell (1904), 73 L. J. Oh. 44G. Mentd. lie Kershaw, 

Whittaker v. Kershaw (1890), 00 L. J. Ch. 9. 

2038. .] — Eraser v. Murdoch, No. 2089, 

post. 

2039. Liability of trust estate.] — Fraser v. Mur- 
doch, No. 2089, post. 

. 2040, .] — I'he right of a trustee to be 

indemnified out of his trust fund for money 
expended by him in its preservation, is strictly 
limited to the trust fund. 

Under the provisions of a private estate Act the 
trustee of a term of years in certain settled estates, 
of which W. had been tenant for life, was bound to 
^Pply the rents of the estates, first, in the payment 
from time to time of the interest upon certain 
incumbrances existing befoi'e the passing of the 
Act, & subject thereto in the payment from time 
to time of the interest on sums to be raised by W. 


by mtges. created under the powers conferred by 
the Act, & of the premiums on policies of life 
assurance, constituting the collateral security for 
the repayment of those sums, the equity of redemp- 
tion being reserved to W. The rents having 
become insufficient, the trustee, in order to save 
one of the policies from lapsing, paid a premium 
out of his own moneys. He did this without any 
request from the mtgee. or from the owner of the 
equity of redemption of the policy. The life 
insured having dropped, & the proceeds of the 
policy having been received by the mtgee. 

Held : the t;rustee was not entitled to any lien on 
the proceeds in respect of the premiums which he 
had paid, he not being a trustee of the policy.- - 
Re WiNCHiLSEA’s (Earl) Policy Trusts (1888), 
39 rh. D. 168 ; 58 L. 3. Ch. 20 ; 59 L. T. 167 ; 
37 W. R. 77. 

AnnoUiium Reid. Strutt v. Tippett (1889), 61 L. T. 460. 

2041. Personal estate — Trustee acting under 

will invalid as to real estate.] — A trustee, acting 
bond fide 6c with the concurrence of the heir-at-law, 
under a will which was supposed to be valid as to 
real estate, but which afterwards turns out to be 
invalid, is entitled to bo indemnified out of tin* 
personal estate. — Edgecumbe?’. Carpenter (1839) 

1 Reav. 171 : 48 E. R. 904. 

Annointion : — Mentd. Bufesoll v. L. C. A D. By. (1863), 9 

Jur. N. S. 1007. 

2042. Liability of cestui que trust.] — Lands 
settled in trust for raising portions for daughters, 
payable upon their marriage with the consent of 
the trustees, etc., but if they marry without such 
consent, then to remain over to another, etc. The 
daughters wore old A never intended to marry, 
but to lay out their portions in a purchase of 
annuities for their lives ; decreed, that they should 
have their portions without being married. — 
Needham v. Vernon (1673), Cas. temp. Finch, 62 ; 
23 E. R. 33. 

Annolatums Reid, norvey r. Aston (1710), 2 Com. 726 

Bovnish V. Martin (1716), 3 Atk. 330. 

2043. .] — Balsh V. IlYiiAM, No. 2078, post. 

2044. Losses In execution of trust — Cestui 

que trust creator of trust.] — Jervis v. Wolfer- 
vSTAN, No. 2037, nnte. 

2045. — ^ Sole cestui que trust — Whether 

limited to amount of trust property.] — Where the 
sole cestui que trust is a person sai jur’iSy the right 
of the trustee to indemnity by him agaiiLst lia- 
bilities incurred in connection with the ti’usb 
proi^erty is not limited to that properly.-— 
IIardoon V, Beliltgs, [1901] A. C. 118 ; 70 

Iv. .T. P. C. 9 ; 83 L. T. 573 ; 19 W. R. 209 ; 17 
T. L. R. 120, P. C. 

Annotations .’—Consd. Dodson t?. Downoy (1901), 50 W. B. 

57. Distd. Wise v. Perpetual Trustee Co., [1003] A. C. 

139. Apld. Matthews v. Huprifles-Brise, [1911] I Ch. 

194 ; Buchan v. Avre, 11915] 2 Ch. 474. Consd. Adams r. 

Moi-ffan, [1923] 2 K. B. 234. Refd. lie National Bank of 

Wales, Massey & Gimn’s Case, [1907] 1 Ch. 582 ; lie 

Turner, Wood r. Turner, [1907] 2 Ch. 126; Eastern 

Shipping Co, V. Quah Beng ICeo, [1924] A. C. 177 ; Spenecr 

V, Ashworth, Partington (1925), 94 L. J. K. B. 447. 

2046. Beneficial Interest assigned to new 

cestui que trust.] — Although the assignment by a 
cestui que trust of liis absolute beneficial interest 
to a new cestui que trust terminates the trust 
relationship between the trustee & the old cestui 
que trusty it docs not terminate the personal 
liability of the old cestui que trust to indemnify 
the trustee against contingent claims that may 
arise under existing contractual liabilities, k> the 
mere fact that the trustee concurs & takes an 
indemnity from tlic new cestui que trust against 
those liabilities do(‘S not in itself amount to 
novation. 

In 1879 two partners in a firm took an onerous 
lease on behalf of 6c as trustees for the partner- 
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Seci. 8 . — Rights of trustees: Suh-sect. 1, C. <&: D. 
(a) & jh).] 

ship & entered into joint covenants with the 
lessors. 

On Nov. 16, 1880, all the orif^al partners, 
including the two trustees, entered into an agree- 
ment to transfer the assets & liabilities to a 
limited co. The co. agreed to indemnify them 
against the partnership liabilities & to take 
all reasonable steps in their power to bring about 
a novation to the co. of all liabilities of the partner- 
shiii & the several partnois. On Nov. 27, 1886, 
one trustee died. On Nov. 4, 1887, the surviving 
trustee in pursuance of the agreement assigned the 
lease to the co. on the usual covenant for indemnity. 
About the same time he also conveyed other 
freehold k leasehold partnership property to the 
CO. in pursuance of the agreement, without 
reserving any part to cover the indemnity. On 
Feb. 18, 1801, the surviving trustee died. In 
1009, the CO. liavung made default, the surviving 
trustee’s exors. were compelled to pay £5,874 
for arrears of rent, breach of covenants of the lease, 
k costs : —//c/d ; neither the agreement, nor the 
assignment k conveyances in pursuance thereof, 
nor the cliange of the trust relationsliip thereby 
(‘ffected amounted to any novation of the sur- 
viving trustee’s original right to indemnity k 
contribution against tlie partners, <fe his exors. were 
i herefore entitled to enforce this right against the 
partners or their estates. — MAT'riiEWS v. Kuogt.tos- 
Hrise, [19111 1 Oh. 194; 80 h. J. Ch. 42; 103 
h. T. 491. 

2047. Liability of assignee of cestui que trust.] — 

A. is a trustee for 13. as to an estate, k lays out 
money in relation thereto, aft/or which B. the 
cestui que trusty assigns his interest to (’. A. 
brought a bill against C. to be reimbursed, k C. 
brought a cross bill for a foiiveyance of the estate. 
J^rd Chancellor Macclesfield held that 0. should 
have no conveyance until A. was paid all the 
money expended by him about the ])rcmise8. 
Hut this decree was reversed in the House of Lords, 
tliere being no contract between A. k C. relative to 
tlie money so expended ; & the credit being given 
by A. to B. personally. — Danhon v. Trott (1729), 
7 Bro. Bari. Cas. 260 ; 3 10. B. 173, IT. Jj. ; revsg. 
H. (’. Hul) nom. Trott v. Dawson (1721), 1 P. Wms. 
780, J... a 

2048. Action brought in name of trustees.] 

—The assignee of an insolvent debtor sued in the 
names of trustees for the insolvent, after having 
oil'ered an indemnity to them, but wittiout their 
consent. A judge at^ chambers set aside the pro- 
ceedings k the ct. stayed the order & the j^ro- 
ceedings until the trustees w'ere indemnified. — 
Spicer ?>. Todd (1831), 2 Cr, k J. 166; 1 Dowl. 
306 ; 2 Tyr. 172 ; 1 L. J. lOx. 69 ; 149 E. K. 
69. 

AnnoUitiovfi : — Apld. Aroliard v. Coulsting (1843), 6 Man. & 

a. 75. Mentd. Laws v. Bott (1847), 10 M. & W. 362. 

2049. .] — Archard v. (V)ulsting, 

No. 2035, ante, 

2050. Liability of real owner.] — A trustee of a 
damno’^a hereditas is entitled to indemnity from the 
lierson who is the real owner of it, whether any 
privity of contract exists between them or not. — 


Castellan v. Hobson (1870), L. R. 10 Eq. 47 ; 
39 L. J. Ch. 490 ; 22 L. T. 676 ; 18 W. R. 731. 
Annotations : — Apld. Maynard v. Eaton (1873), 9 Ch. App. 
418, n. (Nec9Ch. App. 414.) Distd. Hamate u. Womack, 
11900] 1 Q. B. 110. Reid. Maxtod «. Paine (1871). L. R. 
6 Kxch. 132 ; Brown v. Black (1873), 29 L. T. 8G2 ; 
Nickalls v. Merry (1875), L. R. 7 H. L. 630 ; Hardoon v. 
BellJlos, fl901] A. C. Ill Mentd. Tolhurst v. Associated 
Portland Cement Manufacturers (1900), Tolhurst r. 
Associated Portland Cement Manufacturers (1900) 
Imperial Portland Cement Co., [1903] A. C. 414. 

Liability In particular instances.] — See Sub-sect. 
1, D. (c), post. 

D. In res'peef of What Matters. 

(a) Expenses Incurred, 

2051. Expenses Incurred In execution of trust,] — 

Trustees shall have their costs k charges, & all 
just allowances but not any thing for their care 
& pains in managing the trust. — How v. Godfrey 
k White (1078), Cas. temp. Finch, 361 ; 23 E. K. 
198, L. C. 

2052. .] — Hethersell v. ITat.rs (1679), 2 

Rep. Ch. 168 ; 21 E. R. 645. 

2053. .]~(1) The indemnity of the trustees 

under a deed of trust does not give the persons 
employed by them a right as creditors against the 
trust fund. 

(2) It is in the nature of the olTice of a trustee, 
whether expressed in the instrument, or not, that 
the trust property shall reimburse him all the 
charges k expenses incurred in the execution of the 
trust (Lord Eldon, C.). — Worrall v. Harford 
(1802), 8 Ves. 4 ; 32 E. R. 250, L. C. 

Annotationa : — An to (1) Apld. Hall f. Lavoi* (1842), 1 Hare, 
.671. Eefd. M‘Gregor v, Derbyshire, Staffordshire & 
Woroostershlro Junction Ry. (1849), 1.) L. T. O. S. 445 ; 
Synnot v. Simpson (1864), 5 H. L. Cas. 121. 

2054. .] — All trustees are entitled to be 

indemnified against expenses bond fide incurred by 
them in the due execution of their trust 
(Turner, L..T.).— Rc German Mining Co., Ex p. 
Chippendale (1854), 4 l)e G. M. & G. 19 ; 2 
Eq. Rep. 983 ; 24 L. J. Ch. 41 ; 23 L. T. O. S. 200 ; 
18 Jur. 710 ; 2 W. R. 543 ; 43 E. R. 415, L. .1.1. 
Annotaliona : — Eefd. R{ Norwich Yam Co., Kx p, BIgnold 

(18.66), 22 Boav. 143; Darke v. Wllliamfeon (18.68), 22 
J. P. 706 : Re Electi’ic Telogranh Co. of Irolond, Troup a 
Case (1800), 29 Beav. .153 ; Re Magdalena Steam Naviga- 
tion Co. (1800), John. 090; Solwyn v. Harrison (1802). 
2 John. & H. 334 : Re Catholic Publishing & Bookselling 
Co. (1864), 3 New Rep. ,651 ; Lowndes v. Garnett & 
Moseley Gold Mining Co. of America (1864), 3 New Rep. 
COl ; Martin v. PovTiing (1869), 4 Ch. App. 3.66 : Re 
Pumfrev, Worcester City k County Banking Co. v. Bllck 
(1882), 22 Ch. 1). 255 ; Strickland v. Symons (1884), 26 
Ch. J). 245 ; Re Norwich Equitable Fire Inspo., Brasnett s 
Case (1885), 53 L. T. 509 ,* Re Wrexham, Mold U Connah s 
Quay Ry., [1899] 1 Ch. 440 ; Hardoon v. Belllios, 11901 J 
A. i\ 118. Mentd. Re Saxon Life Assco. Soc., Anchor 
Asace. Co.’s Cose, Era Assee. Soc.’s Case, Re Era Asace. 
Soc., Williams’s Case (1863). 32 L. J. Ch. 206 ; R^^Cork 
& Yoiighal Ry. (1869), 4 Ch. Ann. 748, n.; Re National 
I’ermanent Benefit Bldg. Soo., Kx v. Williamson (1869), 
5 Ch. App. 309 ; Re Durham County Permanent Tnve^- 
nient Land & Bldg. Soc., Davis’ Case, Wilson’s Case (1871), 
L. R. 12 Eq. 516; Crampton v. Varna Ry. (1872), 41 
. L. J. Ch. 817 ; Yorkshire Ky. Wagon Co. v. Maclme 

• (1881), 19 Ch. D. 478 ; Blackburn Bldg. Soc. v. Cunllffe, 

Brooks (1882), 22 Ch. D. 64, n. ; Kx p. Watson (1888), 21 
Q. B D. 301. 

2055. Must be properly Incurred.] — 

Parsons p. Spooner, No. 2060, post. 

2056. .1 — The trustee on the other 

hand has a right to be indemnified out of the trust 


PART in. SECT. 8, SUB-SECT. 1.— 
D. (a). 

2061 1 . Ku peases incurrexl m rxeciUion 
of trust .] — A boli. trustee acting on 
behalf of himself & his co-trustoo Is 
entitled to profit costs for pivparlng 
the accounts of the trustees & attend- 
ing tlie audit thereof before the surro- 
gate Judge.— Rr McNar, 19 C. L. T. 
Oec. N. 7 4. -CAN. 


2051 ii. .]- RowsrLi.u. Haydfn 

(1851), 2 Gr. 557.— CAN. 

2061 ill. .] — Narayanan v. 

Lakshmanan (1916), I. L. R. 39 Mad. 
456,— IND, 

2051 iv. .] — Fegan V. Thomson 

(1866), 1 7 Dunl. (Ct. of Soss.) 1146; 
27 Sc. Jur. .699.— SCOT. 

2061 V. .1 — Gray (Lord) v. 


Dundab & Wilson (1856), 19 Duul. 
(Ct. of Sess.) 1 ; 28 Sc. Jur. 622.— 

SCOT. 

2061 Vi. .]— AiTKEN V. Hunter 

(1871), 9 Maeph. (C^. of Sess.) 756 ; 
43 Sc. Jur. 41.i— SCOT. 

2065 i. Must be properly in- 

curred.y- Dixon v. HuTHERroRD 
(1863), 36 Sc. Jur. 30.~ SCOT. 
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estate with respect to expenses properly incurred by 
him on behalf of that trust estate, including among 
other things costs properly incurred by him in 
employing a solr. (North, J.). — Staniar v. Evans, 
Evans v. Staniar (1880), 34 Ch. D. 470 ; 60 
J.. J. Ch. 581 ; 60 L. T. 87 ; 35 W. B. 280 ; 8 
T. L. B. 215. 

Annotations : — Coiisd. Re Blundell, Blundell Blundell 
(1888), 40 Ch. D. 370. Mentd. Preston Banking: Co. v. 
Allsup, [1895] ] Ch. 141; Re Humphreys, A’x p. Lloyd- 
Georgre & George, [1898] 1 Q. B. 620 ; Re Calgary & 
Medicine Hat Land Co., Pigeon v. The Co., fl908] 2 (Jh. 652. 

2057. — Costs incurred by a trustee 

in an action respecting the trust estate are not costs 
in the discretion of a judge who did not try the 
action, within B. S. C., Ord. 05, r. 1, but are charges 
& expenses incurred in tlio execution of tlie trusts ; 
& if such a judge acting in the administration of the 
estate makes an order as to such costs, his decision 
is subject to appeal. 

Beal estates were devised to trustees in trust for 
S. during her life, in such terms as gave her the 
legal estate, & after her death in trust to sell. 8. 
desired to sell the estates under Settled Land Act, 
& applied to the surviving trustee for the title 
deeds. Tlic trustee, acting under the advice of his 
solr., refused to give them up, & 8. brought an 
action of detinue in the Q. B. Div., & recovered 
judgment against him with costs. The trustee 
took out an originating summons in the Ch. Div., 
obtained an order for payment of the costs 
incurred in the action out of the trust estate : — 
Held : (1) the costs of the action of detinue were 
not costs in the discretion of the judge of the Ch. 
Div. within B. 8. C., Ord. 6, r. 1, & his decision 
was subject to appeal ; (2) the trustee, not having 
shown reasonable cause for defending the action, 
was not entitled to retain out of the trust estate 
the costs of the action beyond the amount which 
ho would have incurred by applying for leave to 
defend it. 

A trustee is entitled as of right to full indemnity 
out of his 1 rust estate against all his costs, charges, 
A expenses properly incurred ; such an indemnity 
is the price paid by cestuvi que irmi for the 
gratuitous A onerous services of trustees ; & in all 
cases of doubt, costs incurred by a trustee ought 
to be borne by the trust estate & not by him 
personally. The words “ properly incurred ” in 
the ordinary form of order are equivalent to “ not 
jrnproperly incurred ” (Ltndley, Ji..).). 

If a trustee brings or defends an action unsuc- 
cessfully & without leave, it is for him to show that 
the costs so incurred were projierly incurred. The 
h'lct that the trustee acted on counsel’s opinion is 
in all cases a circumstance which ought lo weigh 
with the ct. in favour of the trustee ; but counsel’s 
opinion is no indemnity to him even on a question 
of co.sts (Bindley, L..L). 

While I agree tliat trustees ought not to be 
visited with personal loss on account of mere errors 
in judgment which fall short of negligence or 
unreasonableness, it is on the other hand essential 
to recollect that mere bona fides is not the test, & 
that it is no answer in the mouth of a trustee who 
has embarked in idle litigation to say that he 
honestly believed what his solr. told him, if his 
solr, has been wrong-headed & perverse (Bowen, 
L..r.). — Beddob, Downes v, Cottam, [1893] 
1 Ch. 647 ; 62 L. J. Ch. 233 ; 68 L. T. 695 ; 41 
W. B. 177 ; 37 Sol. Jo. 99 ; 2 B. 223, C. A. 
Ar^piiona : — Aa to (2) Folld. Re England’s Settlmt. Trusts, 
Dobb V. England, [19181 1 Ch. 24. Apld. In the Estate of 


Plant, Wild v. Plant, [19261 P. 139. Refd. Re Jones 

Christmas r. Jones (1897), 45 W. II. 698; Thomas v- 

Jones, [1928] P. 162. 

2058. Expenses applicable to several trusts.] 

— As to what expenses relating to real estate are 
properly payable out of a fund set apart to pay, 
amongst other things, the expenses of executing 
the trusts of the will. 

Testator declared trusts relating to his real & 
personal estate, & gave his personal estate to 
trustees, in trust to set apart & invest a sufficient 
fund to imy his debts, legacies, funeral expenses, 
expenses of proving his will “ & the execution of 
the trusts thereof ” : — Held : the “ expenses in the 
execution of the trusts of the will ” were limited 
to those properly jiayable by the exors. in their 
character of exoi's. alone, & thoi’efore the costs of 
executing the trusts of the various real estates 
fell on the cesfuift qvc iniM. — Brougham (Lord) v. 
PouLETT (J A)RD) (1855), 19 Boav. 119 ; 24 L. .T. Ch. 
233 ; 24 L. T. O. 8. 248 ; i Jur. N. 8. 151 ; 52 
E. B. 294. 

2059. But not so as to destroy trust.] — 

Darke v. Williamson, No. 2124, poM, 

{b) Future Liahilitica. 

2060. Right to indemnity.] — A trustee has a 
right to i)C indemnified from any liability he 
incurred on behalf of his cestui que iruAl ; generally 
he had funds in his hands to do so, & the ct. never 
deprived him of that security without making him 
every allowance for expenses properly incuri*ed ; 
his conduct is always liable to investigation at the 
instance of his ccs/vi que trust (Wigram, V.-C.). — 
Parsons v. Spooner (1846), 5 Hare, 102 ; 4 By. 
A Can. Cas. 163 : 15 L. J. Ch. 155; 6 J.. T. O. 8. 
344; lO.lur. 423; 67 E. B. 845. 

AmiotnUon : — Reid. Meibado v. Porto Alogre By. (1874), 

L. B. 9 P. .'•)03. 

2061. - — .]— nuTTON V. Seai.y, No. 2168, post. 

2062. - — .J -Jekvis V. Wolferhtan, No. 2037, 
ante. 

2063. .] — The right of a trustee to be 

indemnified out of the trust estate covers, nut only 
payments actually made by him, buf> also his 
liability to pay ; & by virtue of this right of 

indemnity a trustee is entitled to resoH in tlie first 
in.stance to the trust estate for necessary expenses. 

• — Re Blundejj,, Bjatndetx v. Blundell (1888), 
40 Ch. D. 370 ; 57 L. J. Vh. 730 ; 58 L.T. 933 ; 36 
W. B. 779 ; 1 T. L. H. 506. 

Refd. St. Thomas’« UospKal v. Blchard«oii, 

[1910] 1 K. B. 271. 

2064. .] — The trustees are indemnified 

against all liabilities incurred by them in the 
execution of the trusts (Kekewich, J.). — Batten, 
Proffitt Scott v. Dartmouth J1 arbour 
CoMRS. (1890), 45 Ch. D. 612 ; 69 L. J. Ch. 700 ; 
62 L. T. 861 ; 38 W. B. 603. 

2065. Depends on nature of transaction.] — 

Trustees of a club who have incurred liability 
under onerous covenants contained in a lease, 
accepted by them on its behalf, are entitled to 
indemnity out of any property of the club to which 
their lien as trustees extends. Its members are 
not, by reason only of being ceMuis que trust, 
personally liable to indemnify them, where there 
is no rule imposing such liability upon thorn. — 
Wise Perpetual Trustee Co., [1903] A. C. 
139 ; 72 L. J. P. C. 31 ; 87 L. T. 569 ; 61 W. B. 
241 ; 19 T. L, B. 126, P. C. 

2066. Trustee appropriating investments to meet 
legacy — Depreciation of investments.] — Where 
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20MI. Right to indem,nitv.\ — LAmn & Co’s Asstonkes v. Murray’s Trustees (1836), 15 Sh. (Ot. of Scsr.) 120; 12 

Coll. 149.— SCOT. 
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Trusts and Trustees. 


Sect, ‘^.—liights of trustees : Suh-seet. 1, D. (b) & (c) 
'L, a. (fc iii,] 

tiustces were directed to sell, <fc after paying 
funeral & testamentary expenses <fe debts &> 
legacies, & subject to the payment of the legacies 
out of the residue, to stand j) 08 sessed of a sum not 
exceeding £1,700 in trust for A. on his attaining 
the age of twenty-one years, & they in fact on the 
death of testator appropriated certain investments 
<S: purchased others to make up at the prices of the 
day the sum of £1,700, A. being at that time 
sixteen years of age, & the investments had since 
depreciated : — Held : under the terms of the will 
there was a discretion to appropriate £1,700, A 
A., who had now attained twenty-one years of age, 
was only entitled to the investments so set aside, 
A not to have the full £1,700 paid to him. — Re 
Oswald, Oswaj.d v, Oswald (1019), 04 wSol. Jo. 
L!t2. 

(c) Particular distances. 
i. Costs in Connection tviih Appohitmcnt. 

2067. Costs of former trustees — P^id to personal 
representatives of survivor.] — In a partition action 
an order was made directing the taxation of the 
costs of the parties, including in the costs of 
defendants, the trustees, “ one moiety of any 
costs, charges, & expenses properly incurred by 
tliQm as liustees of the will of testator beyond 
their costs ” of the action. The taxing master 
disallowed the costs of former trustees, who were 
dead, paid to the exor. of the survivor in con- 
sideration of his transferring the trust property, 
also costs of examining into the state of the trust 
property, A tlie validity of the power, before the 
appointment, also costs of the donee of the power 
in appointing. On suuunons to review taxation : 
— Held: (1) the trustees were bound to pay the 
costs of tlie old trustees properly incurred ; (2) it 
was not only the right, but the duty, of the new 
trustees to see what the estate consisted of & that 
the power was properly exercised ; also they were 
entitled to the costs of the donee of the power which 
they had paid. The trustees were therefore on 
principle entitled to the costs disallowed, subject 
to the discretion of the taxing master ns to items ; 
but having failed on another objection, no costs 
of the summons were allowed. — Haiivey x\ 
Oltjver (1887), 57 L. T. 229. 

2068. Costs of statement of trust property.] — 
Harvey v, Olliver, No. 2007, ante. 

2069. Costs of ascertaining validity of appoint- 
ment.]— Harvey v. Olliver, No. 2007, ante, 

2070. Costs of donee of power of appointment.]— 
Hajivey V. Olliver, No. 2007, ante. 

Costs of admission to copyholds.] — See Copy- 
noLDS, Vol. XIII., p. 92, Nos. 1110, 1147. 

ii. Amounts Expended in Preservation of Trust 
Property. 

2071. General rule.] — Re Winciulsea’s (Earl) 
Policy Trusts, No. 2040, ante. 

2072. Cost of repairs of house — Contract entered 
into by trustee.] — Under a will A. was tenant for 
lile of a copyhold house & two leasehold houses. 


The latter having been taken under Lands Clauses 
Consolidation Act, 1846 (c. 18), the purchase- 
money was paid into ct. under sect. 09. The 
trustee of the will having entered into a contract 
for putting the copyhold house into permanent 
repair & there being no trust funds in hand out of 
which the expense could be defrayed the ct. 
upon a petition for reinvestment presented by the 
tenant for life A the trustee A without requiiing 
service on the remaindermen ordered tho contract 
price of the repairs to be paid to the trustee out 
of tho fund in ct. A the remainder to be invested 
in Consols A the dividends paid to the trustee. — 
Re Aldred’s Estate (1882), 21 Ch. D. 228 ; 61 
L. J. Ch. 942 ; 40 L. T. 379 ; 30 W. R. 777. 

2073. Damage by air raids.] — Certain 

trust premises were damaged by bombs dropped 
by hostile aircraft. The premises were insured, 
but there was a dispute as to whether the policy 
had lapsed by non-payment of premiums. The 
trustee claimed to be indemnified for the repairs 
rendered necessary by the damage : — Held : the 
trustee had not conunilted a breach of trust so 
as to lose his right to an indemnity. — Re McGaw, 
McIntyre v. McUaw (1919), 64 Sol. Jo. 100, 209. 

2074. Cost of rebuilding house — Destruction by 
fire — Reimbursement limited to funds in court.] — 
Testator devised his mansion house A other real 
estate to trustees for the term of one thousand 
years, upon certain trusts, A subject thereto, he 
devised same upon legal limitations, under which 
pltf. was tenant for life. Shortly after testator’s 
death the mansion house was biunt down. The 
sole acting trustee had expended, in addition to 
insurance moneys, a sum of £2,000 in rebuilding 
the mansion house, which amount he had bor- 
rowed on his owm personal secuiity A on a charge 
oi the estate. It was admitted that this expendi- 
ture was very beneficial to the estate A that the 
value thereof was increased. There were in ct. 
sums of Consols, arising from tho sale of part of 
the estate, A such funds were ]iabl(‘ to be re- 
invested in land: — Held: it appealing that the 
estate had been benefited by tin* outlay of the 
trustee to the full amount ot the funds in ct., A 
that the outlay had been hoy\d fide made under the 
impression that it would be repaid out of the 
estate, the ct. would, although considering the 
conduct of the trustee irregular, order that he 
should be recouiied his outlay to the extent of tho 
lunds in ct., but no fuidher. — Jebse v. Lloyd 
(1883), 48 L. T. 666. 

2075. Costs of managing estate.] — Testator de- 
vised West Indian property in trust for sale. A 
suit was instituted tor administration of his 
estate, in which A. was ap*pointed receiver A 
consi^ee. A. was discharged in 1830, on which 
occasion his accounts were passed in the presence 
of persons who were tenants for life under settle- 
ments of the property made after testator’s death. 
In 1837 a sum of money was paid into ct. as 
compensation money for the slaves on the estates. 
Shortly after this B. was appointed receiver A 
consignee. The estates having been managed at 
a heavy loss, A large balances being due to A. A 
B. in respect of their disbursements sanctioned by 


PART III. SECT. 3, SUB-SECT. 1.- 
D. (c) i. 

l. rnvdtment rcmveslnirnf.] — 

TnifateuM uro not entitled to a com- 
iniHsion for the Invostment or relnvcBt- 
nient of tho funds of the estate . — lie 
Bkkkelfa’ '8 Trusts ( 1 879), 8 P. It. 1 93. 
— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— 
D. (0) ii. 

m. Coat of itnmnneni improve- 


menfa.]— The principle that when a 
trustee expends his money upon tho 
estate, & thereby Inci'eases its value, 
tho property will not be wrested from 
him without repaying’ him the expendi- 
ture by which the estate has been 
substantially improved, acted upon in 
the case of an Infant ceatvi qve trust . — 
llKvis V. Boulion (1858), 7 Or, 39. — 
CAN. 

n. Coat of preserving eataie ,] — If a 
trustee of mortgaged lands lias iu 


order to save tho estate, paid oft the 
mtge. out of his ouTi moneys ho Is 
entitled to bo Indemnlfled out of tho 
trust property. — Dai.v v. Union Trus- 
tee Co. or Austraua, Ltd. (1898). 
24 V, L. li. 460.— AUS. 

o. .]— J?c Hart (Ont.), [1925] 

2 D. L. R. 316.— CAN. 

p. .] — Ellis v. Ellis’s Trus- 

tees (1895), 22 K. (Ct. of Sess.) 764 ; 
32 Sc. L. R. 61 1 ; 3 S. L. T. 64.— 
SCOT. 
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ilie ct., they applied for payment out of the 
capital of the slave comijensation moneys ; — 
Held : (independently of any inilo pecidiarly 
applicable to consignees of West Indian estates) 
they were entitled to such payment, for the dis- 
bursements made by them must be treated as 
expenses properly incurred by the trustees of a 
money fund for its protection & preservation until 
it was realised, & which ho is entitled to be repaid 
out of the trust fund. — M orison v. Morison 
( 1865), 7 De O. M. & G. 214 ; 3 Eq. Rep. 557 ; 
25 L. T. O. 8. 110 ; 1 Jur. N. 8. 1100 ; 3 W. K. 
383 ; 44 E. R. 84, L. JJ. 

Annotations: — Reid. Fraser v. Burgess (1860), 1.3 Moo. 
1\ C. C. 314 ; Ke Harriott, hx p. Pcngelley (1863), 8 
L. T. 854. Mentd. Twynam v. Iluclson (1862), 31 L. J. 
C’h. 577 ; lie Oriental Hotels Co., Perry v. Oriental Hotels 
Co. (1871), L. B. 12 Eq. 126 ; lie Olasdir Copper Mines, 
English Electro Metullurgic Co. v. Olasdir Copper Mines, 
11900J 1 Oh. 3G5. 

2076. Costs of carrying on business.] — Testator’s 
business was carried on for about tbree years by 
his exors. after his death in accordance with the 
provisions of the will <te with the assent of testator's 
(creditors, in the interest of creditors as well as of 
the beneficiaries, & was properly carried on : — 
Held : the exors. were (‘ntitled to be indemnified 
out of testator’s estate against the liabilities which 
tliey had properly inourrc*d. — Dowse v. Gorton, 
11891] A. 0. 190 ; (50 L. J. Vh. 745 ; (54 L. T. 809 ; 
40 W. R. 17, IT. L. ; varying 8. 0. ,suh 7wrn. Re 
(loRTON, Dowse v. Gorton (1889), 40 Ch. D. 
530, 0. A. 

Annotations ; — Apld. lie Owen, Friflliy, Dyke v. Ovven 
(1892), 66 L. T. 7 1 8 ; Re Brooke, Brooke v. Brooke, [1 8911 
2 (’ll. 600. Distd. Re Millard, Ex p. Yates (1895), 72 L. T. 
823. Consd. Re llaybould, Ihiybould v. Turner, [1900J 
1 (’h. 199; Jonnlng v. Mather, 11901] 1 K. B. 108; 
Re Frith, Newton v. llolfe, fl902J 1 Ch. 342 ; Re Salmon, 
Salmon v. Bernytein (1912), 107 L. T. 108; Re East, 
London Coimty & Westminster lianking Co. v. East 
(1914), 111 L. T. 101 . Distd. Ri Oxlcv, Hornby v. Oxley, 
119141 1 Ch. 604. Reid, fie Blundell, Blundell v. Blundell 
(1890), 59 L. J. Ch. 269; Re Bach, Walker v. Bach, 
Lloyas Bank v. Bach, fl892J W. N. 108 ; Re Kidd, 
Kidd V. Kidd (1894), 42 W. B. 571 ; Watling v. Lenls, 
11911] 1 Ch. 414; lie Reynolds, Ex 3 ?, White, fl915J 2 
K. B. 186. Mentd. Nutter v, Holland (1891), 71 L. T. 
508 ; Re Newland, Bush v. Summers, U9011 W. N. 181. 

.] — iSce, also, Executor'^, Vol. XXIV., 

pp. (509, (510, Nos. (5398-(5411. 

2077. Cost of permanent Improvements -Ex- 
penditure by constructive trustee — Himself tenant 
for life.] — Where a constructive trustee of properly 
has expended money thereon in permanent 
improvements, he is prhnd facie entitled to be 
recouped his expenditui'e to the extent of tlie 
improved value ; & the fact that lie is beneficially 
entitled as tenant for life under the constructive 
trust does not displace his right to recoupment. — 
Rowley v. Ginnever, [1807] 2 Ch. 503 ; 06 L. J. 
Ch. (569 ; 77 L. T. 302. 

Annotation : — Refd. Re Coulson’s Trusts, ITlchard v. Coulson 
(1907), 97 L. T. 754. 

iii. Money Advanced by Trustee. 

2078. Money advanced by trustee personally.] — 
A. who is a trustee for B. of £1,000 South Sea 
8t(>ck, at the desire of B. borrows £4,000 on this 
stock of the co., & B. receives the money, A. jiays 
the 10 per cent, upon the late act to be discharged 
of the loan ; though B. forbade the payment, yet 
he is liable. 

It is a rule that the cestui que tntst ought to save 

part III. SECT. 3, SUB-SECT. 1.— 

D. ( 0 ) iii. 

2079 i. Money advanced by trustee 
personally — Ror benefit of trust estate .] — 

An express trustee, who has improved 
the trust estate by the expenditure of 
ms own money. Is, on the ground of 
imr dealing between parties, entitled 


the trustee harmless, as to all damages relating to 
the trust, so within the reason of that rule, where 
pltf, the trustee has honestly fairly, without any 
possibility of being a gainer, laid down money, by 
which deft, the cestui que trust is discharged from 
being liable for the whole money lent, or from a 
plain & great hazard of being so, pltf. ought to be 
repaid (Lord King, C.). — Balsh v. Hyham (1728), 

2 P. Wms. 453 ; 2 Eq. Cas. Abr. 741 ; 24 E. R. 
810, L. C. 

Annotations : — Consd. Fraser v. Murdoch (1881), 6 Apj). Cay. 

855; Hardoon v. Bclillos, [1901] A. C. 118. Refd. Re 

German Mining Co., Ex p. Chippendale (1854), 4 Do 

G. M. & G. 19. 

2079. For benefit of trust estate.] — I. con- 

signee of a West India estate was appointed trustee 
thereof by B., the tenant for life, for the purpose 
of keeping down incumbrances. 1. was also 
private agent & banker for B., with the under- 
standing that B. was not, nor were his funds to bo 
liable for advances made by I. for the estate ; 1. 
becoming embarrassed, was declared bkpt. & 
assignees were aiipointcd •.—Held : a sum found 
due from 1. to B., on their private d(‘alings, might 
be set off against a sum found due to I. in respect of 
his advances payments for the estate. — Hailj.ie 
V. Edwards (1848), 2 H. L. Cas. 71 ; 9 E. K. 1020, 
II. L. ; revsg. S. C. sub nom. Baillie v, Innes 
(1815), 14 L. J. (’h. 311, L. C. 

2080. Exceeding amount agreed In deed of 

trust.] — ^A., a married woman, entilJ(*d, in respc(‘t 
of a former marriage, to dower, which was settled 
to her separate use, convoyed the same to C. on 
trust to sell, <Sy pay thereout advances made, & 
to be made, by C. to A., not exceeding a given 
amount, A to pay the &ur])lus to A. Advances 
were made beyond the amount by C., who received 
the dower A the sums received fell short of the 
sums advanced : — Held : this receipt of dower 
could not be considered as indefinite payments, 
but only for the puri^ose of pacing off the charge, 
& afterwards for the separate use of A. ; the 
dower so received ought to have been applied in 
satisfaction of the charge, A the surplus, after such 
satisfaction, could only be apiilied as A. directed, 
& was subject to no lien except such as might be 
acquired by lending money to A., independently 
ol the deed of conveyance. 

0. was nevertheless permitted to make a new 
claim for payment of what was duo to him out of 
the surplus of the income of the dower in his hands, 
after satisfaction of the ehargi*. — Smith v. Smith 
(1845), 9 Bcav. 80 ; 7 L. T. O. S. 507 ; 50 E. R. 
273 ; subsequent proceedings (1846), 7 L. T. O. S. 
at p. 508. 

2081. For carrying on business.] — Strick- 

land Symons, No. 2109, post. 

2082. To pay oft mortgage debt .] — Uc 

Burton, Scott v. Hackney 172nd Starr Bow- 
kett Building Society (1897), 13 T. L. R. 275. 

2083. Money advanced out of trust funds — To 
husband of cestui que trust — Without her consent.] — 
By a marriage settlement the interest of a trust 
fund was limited to a wife for life, for her separate 
use, with power to the trustees, upon her consent in 
writing, to advance the trust fund to her husband, 
upon the security of liis bond ; if the trustees, 
with consent of the wife, advance the fund to the 
husband, but without her written consent, & 

36 Sc. L. B. 97 ; 6 S. L. T. 215.— SCOT. 

r. Money wronply paid to bene- 
ficiary.] — The right of a trustee to 
recoup hlniHelf for sums erroneously 
paid to a beneficiary out of a fund 
belonging to the beneficiary is subjeci 
to the control of the ct. — R ktd r. 
Drank, [1906] V. L. B. 138.— AUS. 


to be i*ccouped his expenditure to the 
extent of tlie Improved value, although 
he is also tenant for life of the tiust 
estate . — Re W alder, Townsend v. 
Waldek (1903), 3 S. B. N. 8. W. 375 ; 
20 N. S. W. W. N. 144.— AUS. 

Q. Ro'mwKLL V. Stuart’s 

Trustees (1898), 1 F. (Ct. of Sess.) 81 ; 
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Sect, 3 . — Bights of iruateea : Sub-sect, 1, D, (c) iii., 
iv.y v.j vi,, vii, viii,] 

without the husband’s bond, &> i£ the trust fund 
be lost by his subsequent bkpcy., the trustees are 
not entitled to be indemnified to the extent of the 
wife’s interest. — C ocker v. Quayle (1830), 1 
Kuss. & M. 635 ; 39 E. K. 200. 

Annotation Refd. Huffhes v. Wells (1852), 9 Hare, 749. 

2084. At her request.] — ^A. a married 

woman, wiio wiis absolutely entitled to stock in 
ct., being separately examined, desired it to be 
transferred into the names of trustees, “ upon trust 
for lier absolutely, k> that the dividends should be 
licld applied for her separate use for lier life.” 
This was accordingly done : — Held : during 
coverture slic could dispose of her life interest, 
held for lier separate use, but not of her rever- 
sionary interest, & the trustee having, at her 
request, advanced the fund to her husband, where- 
by it w’as lost, was held liable to replace it, but her 
life interest was made answerable for the trustee’s 
indemnity. — IT anchett v, Briscoe (1850), 22 
E4eav. 490 ; 62 E. K. 1199. 

AunoUitiort^ : — Reid. Shuto v. llo^go (1888), 58 li. T. 54G ; 

Jii Davoapoit, Turner King, [1895} 1 Cli. 301. 

2085. To married cestui que trust — Where 

clause against anticipation.] — Wliere there is a 
clause against anticipation, &. trustees pay the 
income to a mariicd woman in advance, they aie 
liable to pay it over again, & arc not entitled to be 
reimbursed out of the subsequent interest.— Leach 
V. Way (1835), 5 L. J. Ch. lUO. 

2086- Whether discretion to purchase 

annuity.] — Direction in a will that it should 
be lawful for the trustees or tj'ustoe, if they 
or he thought it desirable so to do, out of a 
certain share of the trust funds to purchase, in 
the name or for the benefit of A., an annuity not 
to be redeemable, & the will gave the trustees a 
discretion to purchase tlie annuity from Govt, or 
any public co., or upon any private security. The 
trustees did not pui chase an annuity, but paid A. 
\ariou8 sums, which he applied to his own jmr- 
X)oses : — Held : the trustees were entitled to be 
allowed the sum so paid on account of the share. — 
Messeena V . Carr (1870), L. K. 9 Eq. 2fi0 ; 39 
L. J. Gh. 210 ; 22 L. T. 3 ; sub 7iom. Masseena r. 
Garr, 18 W. K. 415. 

Money advanced for maintenance of infant.] — 

*S>c Infants, Vol. XXVIII., pp. 254, 255, Nos. 
1105 1110. 

iv. Calls on Shares. 

2087. Right to indemnity.] — In 1841 pltf. 
advanced to deft, a sum of money upon the 
security of liis x^romissory note, & an undertaking, 
when required, to transfer certain shares in a 
trading co. as a further security, deft, agreeing to 
indemnify pltf. against all calls or other pay- 
ments which thereafter might be required in 
respect of the shares. In 1842, in pursuance of the 
undei'taking, the shares w'erc regularly transferred 
into pltf.’s name, <fc such transfer w^as duly regis- 
tered in the transfer register of the co. In 1843 
the mtge. debt w^as paid off, & pltf., at the requisi- 
tion of deft., applied to the directors of the co. to 
transfer the shares into the name of deft., & took 
all the necessary steps on his i)art to obtain such 
transfer. Deft, concurred in the application, & 
signed the requisite notices to the co. The 
directors were bound, imder the terms of their 
settlement deed, either to permit a transfer or to 


I purchase the shares. Some delay in the transfer 
was occasioned by the act of tne directors ; & 
during the pendency of the negotiation, a creditor 
of the co., which m the meantime had become 
insolvent, recovered judgment to a large amount 
against the public officer of the co., & proceeded to 
make the judgment available against pltf. as a 
registered shareholder. Upon bill by pltf. against 
deft, for an indemnity, etc. : — Held : deft, after 
payment of the mtge. debt, & the requisition to 
pltf. to procure a re-transfer, was equitable owner 
of the shares, & pltf. was a ti-ustee for deft, of such 
shares, &, as such entitled to an indemnity from 
his cestui que trust against the claims made in 
respect of the trust property. — P iien6 v. Gii-lan 
( 1845), 6 Hare, 1 ; 16 L. J. Ch. 66 ; 5 L. T. O. S. 
389 ; 9 Jur. 1086 ; 67 E. B. 803. 

Annotations : — Refd. Hardoon v. Belllios, 11901] A. C. 118 ; 

St. Thoinas’w Hospitals, iliehardson, [1910] 1 K. B. 271. 

Mentd. Newry, etc. lly. v. Moss (IS.*)!), 14 Beav. 64 ; 

Walker v. Bartlett (1^556), 17 C. B. 410 ; 8peiicer v. 

Ashworth Partington, [1925] 1 K. B. 589. 

2088. Trustee receiving allotment of new 

share— At request of cestui que trust.] — A portion 
of certain x^iox^crty, settled uiion trust for a wife 
for life, without i)ower of anticipation, with 
remainder over, consisted of bank shares, standing 
in the name of one of the trustees of the settle- 
ment. The trustee, iii)on being invited by the 
bank to have certain new shares allotted to him, 
at the request of his cestui quo trusty the wife, 
applied for & r(‘ceivecl an allotmcnl : — Held : the 
iiubtco could not he indemnilicd out of the trust 
estate for a call made in respect of these new 
shares.— 8 h mu FF Butler (1866), 14 L. T. 510 ; 
12 Jur. N. S. 329 ; 14 W. B. 629. 

2089. Trustee retaining shares — With con- 

sent of cestui que trust.] — A., by trust disposition, 
& settlement, directed her trustees, after x^ayiBg 
debts A ccitain legacies, to X->«'y the interest of 
T2,000 to her daughter B. for life, & after B.’s 
death to pay the caiiital sum to her child or 
children. There were similar trusts as to another 
sum of £2,000 in favour of her daugliter C., & G.’s 
child or children. Power was given t/O th(‘ tiust(*es 
to ” continue to liold ” all sliares or st/ocks in cos. 
which might belong to A. at the time of liei de^th, 
** should they consider it advisable or expedient 
to do so,” without any personal responsibility for 
loss thereby sustained. The property included 
£850 stock in an unlimited Scottish bank. The 
trustees sold £650, part of the bank stock, to satisfy 
claims on the estate, & at the request of IG, though 
against their own opinion, they appropriated the 
remaining £200 in part satisfaction of the £2,000 
to which she was entitled. The bank was after- 
wards wound uiJ, & the trustees became personally 
liable to the payment of calls on the £200 stock ; — 
Held : (1 ) the retention by the trustees, with the 
consent of the cestui que trusty though contrary to 
their own opinion, of the £200, part of the bank 
stock, was not a breach of trust ; out they wore not 
entitled to an indemnity against the calls out of 
the corpus of the estate. 

(2) It w^as argued that the maker of a trust is 
personally bound to indemnify the trustees for all 
costs & liabilitieB properly incurred in the execu- 
tion of the trust, but I do not think this is the law. 
No doubt any one who requests another to incur 
a liability which would otherwise have fallen on 
himself is, in general, boimd, at law as well as in 
equity, to indemnify him ; this principle applies 
to many cases, & where a trust is for the benefit 


PART III. SECT. 3, SUB-SECT. 1.— D. (o) iv. 

2987 i. Right to indemnity.]— Day v. Day (1903), 4 S. R. N. S. W. 21 ; 21 N. S. W. W. N. 1. - AUS. 
2087 11. .] — Kruix V. Studholme (1895), 14 N. Z. L.K. 398.— R.Z. 
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of the maker of the trust it may apply to a trustee 
(Lord Blackburn). 

(3) Unless there be an express or implied bargain 
for indemnity from the maker of the trust, he must 
be taken to accept the trust relying on the trust 
funds. He has, no doubt, a right to charge the 
trust funds with all just allowances (Lord Black- 
burn). — PRASKR V. Murdoch (1881), 0 App. 
(W 866; avb nom. Robinson v. Murdoch, 45 
L. T. 417 ; 30 W. R. 162, H. L. 

An notations .• — As to (1) Apld. Hobbs v. Wayet (1887), HQ 
Ch. D. 26G. Consd. He Craven, Wathon v. Craven, I1914J 

1 Cb. 358. Reid. He Brooks, Coles e. Davis (1897), 76 
L. T. 771 ; He Hall, Foster v. Metcalfe (1902), 72 L. J. 
Ch. 74 ; He Richardson, Ex p. St. Thomas’s Hospital. 
[19111 2 K. B. 705 ; He Wra««, Wra 4 fg v. Palmer, [1919] 

2 Ch. 58. As to (2) Apld. Matthews r. Rnfirglos-Brisc, 
[1911] 1 Ch. 194. Generally^ Consd. Hardoon v. Bolilloa, 
[19011 A. C. 118. Refd. Kidd, Kidd v. Kidd (1894), 42 
W. R. 671 ; He Towndrow, Oration v. Machen, [1911] 

1 Ch. 662. 

2090. Executor of trustee.] — Certain 

moneys belonging to A. were invested in shares 
in a banking co. in the joint names of A. & B. the 
ultimate trust being for the estate of A. who pre- 
deceased B. Tlio CO. went into liquidation & calls 
would be made upon the shareholders, on the list 
of whom tlie exor. of B. would be put ; — Held : 
the exor. of B. was entitled to be indernnilied by 
the estate of A. & might bring an action for & 
obtain a declaration of indemnity before he W'as 
on the list & before any call was made on him.— 
Hobbs v. Wayet (1887), ,30 Ch. D. 250 ; 60 L. J. 
(^h. 819 ; 57 L. T. 225 ; 30 W. R. 73. 

Annotations .—Reid. Wolmershanson v. (iulUck, [18931 2 

(’ll. 514; St. Thomas’s Hospital v. Riohaidson, [1910] 

1 Iv. B. 271. 

.] — See (kmPANiEs, Vol. IX., pp. 204, 205, 

401, Nos. 1203-1272, 2570a. 

V. Danuigea Recovered against Trwiiee. 

2091. Damages for personal injury— Negligence 
of servant.] — ^A ti’ustee in the due execution of his 
trust directed the bailili employed on the settled 
estate to have certain trees felled. Tlio baililT 
ordered the woodcutters usually employed on the 
estate to fell the trees. In doing so they allowed a 
bough to fall on a passer by, who brought an action 
against the trustee, A r(X5overed luiavy damages ; — 
Held : the trustee was entitled to indemnity out 
of the true estate. 

The trustee in this case appears to have meant 
well, to have acted with due diligence, & to have 
employed a proper agent to do an act tlie directing 
which to be done was within the due discharge of 
his duty. The agent makes a mistake, the consc- 
(luences of which subject the trustee to legal 
liability to a third party. I am of opinion that this 
liability ought, as between the trustee & the estate, 
to be borne by the estate (Knight Bruce, L.J.). — 
Bknett V. Wyndham (18(52), 4 De G. F. & J. 259 ; 
45 B. R. 1183. 

AnneiioHona : — FoUd. He Raybould, Raybould r. Turner, 
11000] 1 Ch. 199. Apld. He Tyrell, Tyrell v. Woodhouse 
(1900), 82 L. T. 67.5. Mentd. He Allan, Havelock v. 
Havelock (1881), 17 Ch. D. 807. 

2093. Damage to buildings by letting down 
surface — Trustee carrying on colliery business.] — 
A trustee carried on his testator’s colliery business, 
^ in so doing let down the sm'face of the land &> 
injured the buildings of an adjoining owner, who 
recovered damages against the trustee personally 
for £1,092 & costs. The adjoining owner then 
claimed to be entitled to be paid direct out of 


testator’s estate the amount so recovered : — Held : 
as the injury had been occasioned by the trustee 
in the reasonable management and working of his 
testator’s estate, he was entitled to be indemnillcd 
out of the assets, &, consequently, the adjoining 
owner was entitled to stand in the xilaco of the 
trustee <fc to claim the benefit of this right to 
indemnity so as to obtain payment of the damages 
& costs so recovered direct out of testator’s estate. 
— Re Raybould, Raybould v. Turner, [1900) 

1 Oh. 199 ; 09 L. J. Ch. 249 ; 82 L. T. 40 ; 48 
W. R. 301. 

Annotahon : — Re!d. Jie Tyrell, Tyrell i>. WoodhouNO (1900), 

82 L. T. 675. 

vi. Costs of Legal Proceedings. 

See Sub-sect. 3, post. 

vii. Breaches of Tru^t. 

Indemnity from co-trustee.] — See Tari VII., 
Sect. 4, sub-sect. S, jwst. 

Indemnity from beneflciary.j - See Part VII., 
Sect. 4, sub-si‘(‘t. 9, post. 

viii. Other Cases. 

2093 . Payment of legacy — Under order of court.] 

— Legacy deci*eed to bo paid to an infant but 
without int-erest. — Bullen v. Allen (1070), Cas. 
temp. Finch, 204 ; 23 E. R. 145, 1.. (’. 

2094 . Condition against bankruptcy.] — 

Legacy in trust for testator’s son for liis own use & 
benelit, provided no misfortune in business shall 
in the mean time have happened to him, so as to 
deprive him or his family of the benelit of it ; 
testator declaring his intention, his son’s fortune 
being amply sullieient, by tliis fund to form a 
certain & permanent piu vision for him or his 
family ; but in ease lie fail in business at any time 
before tlu* age of thirty-two, thou in trust for th(‘ 
support of him, his wife & children, as tlie trustees 
think iiroper, so long as lie shall labour under the 
elTects of any misfortune in trade : but as soon as 
he shall be freed & absolutely discharged from the 
effects of Jiny misfortune or failure in trade, then, 
but not before, to bo paid to him : otherwise the 
interest to be continued to be paid for the support 
of him, his wife & children, for his life ; & if at his 
death he shall be under any dilliculty from mis- 
fortune or failure in business, in trust for his wife 
& children according to his appointment by will ; 
& if he shall leave no widow or child, according to 
Ids disposition. There was a considerable settle- 
ment. The son in the twenty-eighth year (if his 
age being discharged under a deed of composition, 
the legacy was decreed to him ; the trusti^t*s At his 
children not opposing it ; but the ct. observcii, 
that if he should not be discharged, as in case it 
should end in a bki*pcy., tlie trustees would not be 
indemnified. — 1)E Mikhre v. Turner (1800), 5 
Ves. 300 ; 31 E. R. 001, L. C. 

2095 . Payment of legacy duty.] — A trustee 
under a will, who pays the legacy duty upon an 
annuity after the expiration of foui* years from the 
deatli of testator, may recover the amount of the 
duty from the legatee, notwithstanding a previous 
assignment of the annuity by such legatee. — 
Hales v. Freeman (1819), 1 Brod. & Bing. 391 ; 
4 Moore, C. P. 21 ; 129 E. R. 773. 

Annotations .’-neti. Smith w. Alsop (1824), M'Cle. 622 ; 

Smith V. Anderson (1828), 4 Russ. 352 ; Stow v. Davenport 

(1835), 5 B. & Ad. 359 ; Gude r. Mumford (1837), 2 Y. & 

C. Ex. 445. 


PART HI. SECT. 3, SUB-SECT. 1.— 
D. ( 0 ) viU. 

t. LiabUiiv for breach of trust — /m- 
investment.) — Where a trustee 
with the aseont of the cestui gue trust 


having a life iutert^bt in the trust fmui, 
lends Ihe trust wioney upon a seciiiity 
which being insufficient, the trust fund 
is wholly lost, the trustee being com- 
pelled to refund the trust moneys. 


eaimct maintain a suit against the 
assenting cestui gue trust to compel him 
to indemnify the trust — B kowne 
t). Maitnsell (1856), 27 L. T. O. S. 
45.— IR. 
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Sect. 3. — liUjhtii of trustees: Suh-sect. 1, D. (c) 
via,] 

2096. Cost of board of cestui que trust.] — In an 

account no allowance for diet, where pltf. came as a 
guest at deft.’s invitation. — Arundel v. Roll 
{1081), 1 Yern. 19 ; 23 E. R. 274, L. C. 

2097. Expenses of occupying mansion house.] — 
Testator devised his estate upon trust, that his 
mansion house, park, garden, etc., pictures, plate, 
furniture, etc., 1^ go as heirlooms, should by the 
trustee “ be kept in hand, & in good order “ & 
repair,” till aU incumbrances paid : upon farther 
trust to permit testator’s daughter “ to have, 
hold, occupy, use, & enjoy ” his mansion house, 
park, garden, etc., pictures, plate, furniture, etc., 
lor life : upon farther trust to lay out from rents 
iV })rofits all he should think necessary to keep the 
mansion house, etc., in repair ; then to pay the 
daughter an annuity of £000 for life, for whom lie 
also cliarged the estate with £10,000, & to apiily 
the surplus in discharging the incumbrances, from 
which ho excepted the mansion house, etc. lie 
gave the trustee £200 a year above all charges ; 

aft(*r charges iiaid limited the estate over. ^Fho 
daughter occupied the house till her death : after- 
wards the trustee lived in it. The daughter held 
to have had an equitable life estate in the house, 
etc., as excepted from the general devise to the 
trustee, who therefore upon account was not 
allowed for rates & taxes paid, & expense of the 
garden defrayed by liim during her life : but 
allowed for them afterwards, because under this 
will necessary for him to occupy either himself 
or by a servant.— Fountaine v. Fjollet (1791), 1 
Ves. 337 ; 30 E. R. 374. 

2098. Costs of counsel’s opinion.] — Poole v. 
Pass, No. 2709, post. 

2099. Expenses occasioned by wrongful devise 
of trust estate — Liability of estate of deceased 
trustee.] — Trustee for sale devising the estate 
upon the same trust not good. Testator devised 
all his real & personal estate to three trustees, 
upon trust that th('y or the survivors or survivor 
of them, or the heirs of such survivor, should, 
as soon as conveniently might be after his 
decease, but at their discretion, sell all the real 
estates for such price or prices as they should 
consider the value, etc., & he authoiised the 
trustees their heii's Id enter into contracts, 
& conveyances, etc., & he declared that the receipt 
or receipts of the timstecs or of tlieir heirs, exors., 
or administrators or survivor of them, should be 
good discharges to the purchasers, etc. ; & he 
directed his trustees, their heirs, exors., adminis- 
trators, &; assigns, to stand possessed of the pro- 
ceeds of the sale of the real estate & the conversion 
of his personal estate, which he thereby directed 
upon certain trusts. 

Two of the trustees declined the trust, & the 
other, who was also heir-at-law of the testator, 
accei)ted the trust, but died before selling any part 
of the estate, having made his will, whereby he 
devised ^ bequeathed all estates vested in him as a 
trustee unto A. & 8., their heirs, exors., adminis- 
trators, & assigns, upon the trusts affecting the 
same respectively, & appointed them exors. of his 
will. A. S. entered into a contract to sell part 
of the trust estate, & the question now argued was, 
whether they as devisee & exors. of the original 
trustee could make a title to the estate in question : 
— Held : they could not, Ac the trustee was wrong 
in devising the estate. 

Qu. : whether the estate of the trustee should not 
bear the expense which the trust estate is put to 
by reason of such devise. — Cooke v. Crawford 


(1842), 13 Sim. 91 ; 11 L. J. Ch. 400 ; 0 Jur. 
723 ; 60 E. R. 36. ^ 

Annotations: — Oonsd. Hall v. May (1857), 3 K. & J. o85 ; 
Jie Morton & Hallctt (1880). 15 CJi. D. H3. Kefd. Tltley 
V. Woletenholme (1844), 3 L. T. O. S. 279 : Macdonald r. 
Walker (1851), 14 Beav. 556 ; Lano v. Debenham (1853), 
11 Haro, 188. Mentd. Wilson v. Bennett (18o2b 5 Do 
G. & Sm. 475 ; Saloway v. StrawbrldRe (1856), 1 K. & J. 
371 ; Ashton v. Wood (1857), 3 8m. & G. 436 ; fetevyiiH 
t>. Austen (1861), 3 E. & E. «85 ; (Osborne v. Kowlett 
(1880), 13 Ch. D. 774 ; Jte Rumney & SnO^h 
351 ; lie Crunden & Meux’s Contract, [1909] 1 Ch. 090. 

2100. Costs of conveyance.] — ^A conveyance of 
freehold estates, & a covenant to smTender copy- 
hold estates, were made to a person who was surety 
in some bonds for the party convoying, upon tru^s 
for sale, & the satisfaction of mtges. affecting the 
estates & the bond debts. No notice of the con- 
veyance was given to the creditors, the trustee was 
admitted to some of the copyholds, but proceeded 
no further in the execution of the trusts of the 
deed. 9’hrec years afterwards, the person con- 
veying died, & it was held, that the conveyance 
was void, but that the trustee could pot be called 
upon to part with the estate, if any, conveyed to 
liim, or give up the deeds, without being dis- 
charged from the bonds of which he was surety, 

6 having the costs expended by him as trustee 
repaid to him. — W ilding v. Riciiards (1845), 1 
Coll. 655 ; 4 L. T. O. S. 411 ; 63 E. R. 584 ; 
subsequent proceedings^ 5 L. T. O. S. 20. 

Annotations Griffith r. lOckettp, Griffith r. LuiJL‘11 

(1849), 7 Haro, 299 ; Jones r. James (1878), 39 L. 1. o4. 

2101. .] — On the hearing on further con- 

sideration of an administration action, an order 
was made by which aU the questions raised wej*o 
practically disposed of, but liberty to apply was 
reserved. Subsequently the trustees of the will 
of testator in the action, in exercise of their powers 
under tlic will, & with the consent of the tenant for 
life, sold land forming part of the estate, & carried 
out other transactions without api>lying for, or 
obtaining any sanction of the ct. : — Held : the 
trustees were entitled to their proper costs of 
carrying out such transactions . — lie Mansel, 
Rhodes v. Jenkin (1885), 54 L. J. Ch. 883 ; 52 
L. T. 806 ; 33 W. R. 727. 

2102. Compulsory purchase by railway com- 

pany.] — Trustees not allowed, as against a railway 
CO., the costs of a duplicate conveyance rendered 
necessai'y by reason of the price of the purchased 
estate exceeding the amount paid into ct. by th(* 
CO. ; nor the costs of exceptions allowed to the 
master’s report against the purchase. The tiTistees, 
having no other fund, were allowed to take these 
extra costs out of the principal money in ct., 
though some of those entitled in remainder were 
infants . — He Manchester &: Birmingham Bml- 
WAY Act, Ex p. Newton (1841), 4 Y. & C. Ex. 
518 ; 10 L. J. Ex. Eq. 49 ; 160 E. R. 1112. 

2103. Costs of maintaining lunatic cestui que 
trust.]— If a trustee be sued in Clianccry for an 
account, & it appears that he has properly 
expended sums of money for the protection & 
safely, or for the maintenance & support, of ms 
cestui que trust , at a time when he, though adult, 
was incapable of taking care of bimself, the ct. will 
allow him credit, in account, for such sums ot 
money.— N elson v. Buncombe, Buncombe r. 
Nelson (1846), 9 Beav. 211 ; 15 L. J. Ch. 296 ; 

7 L. T. O. S. 447 ; 10 Jur. 399 ; 60 E. R. 323. 
Annotations .—Reid. Vane v. Vane (1876), 45 L. L Cb- ^81 ; 

Re Rhodes, Rhodes v, Rhodes (189(D. 

Mentd. Russell v. Walker (1851), 17 L. T. O. S. 241. 

2104. Amount overpaid to tenant for Me.] — 
Trustees who had improperly allowed perishable 
property to remain in specie & to be enjoyed by the 
tenant for life, being made liable, were allowed, by 
means of an inquiry, in the same suit, to recover 
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back against the estate of the tenant for life 
the amount overpaid to him. — H ood v. Clapham 
( 1864), 19 Beav. 90 ; 24 L. J. Ch. 193 ; 24 L. T. 
0. S. 206 ; 1 Jur. N. S. 78 ; 3 W. R. 78 : 62 E. R. 
282. 

Aniiotation : — Mentd. Re Waroham, Wareham v. Brewln 

(1912), 81 L. J. Ch. 578. 

2106. Liability for breach of trust — Payment 
under order of court.] —Testator directed his estate 
to be accumulated until the death of the survivor 
of certain persons, & then to be divided among 
the children of his sister. By an order of the ct., 
£100 a year out of the income of the estate, was 
directed to be paid to one of those children, a lady, 
until the further order of the ct. By a marriage 
settlement the lady assigned to the trustees the 
whole of her share under the will of testator, 
together with the accumulations, upon trust for 
herself for life, with remainder to her children. 
The £100 a year was continued to be paid after 
marriage to her trustees, & by them allowed to be 
received and expended by the mother. The 
mother was still living ; & the estate had not yet 
become divisible under the will. Upon bill by 
the children : — Held : notwithstanding the order 
of the ct. the £100 a year payable thereunder 
formed part of the capital funds comprised in the 
settlement, & ought to have been invested by the 
trustees, & they were ordered to make good the 
amount, subject to the right, as against the mother, 
to be recouped the amount out of her life interest in 
the fund.— Babratt v. Wyatt (1862), 30 Beav. 442 ; 
31 L. J. Ch. 652 ; 6 L. T. 801 ; 8 Jur. N. S. 1045 ; 
10 W, R. 456 ; 54 E. R. 960. 

2106. Assignment of leaseholds to beneficiary — 
Under order of court — Right to indemnity.] — 
Where leaseholds were devised to three trustees 
Ac, one of them having died, the two surviving 
trustees «Sc exors., one of whom had never acted as 
exor., under an order of the ct. assigned the lease- 
hold in trust for themselves & a newly appointed 
trustee ; — Held : by such assignment the lease- 
holds vested in them qua trustees not qua exors., 

they were not entitled to an indemnity upon 
assigning them to the person entitled under the 
will. -Smith v. Smith (1861), 1 Drew. & Sm. 384 ; 
4 L. T. 44 ; 26 J. P. 616 ; 7 Jur. N. S. 652 ; 9 
W. R. 406 ; 62 E. R. 426. 

Arinotations : — Consd. Re Kinsr, Mellor v. South Australian 

Land Mortpasre & Agency Co., 119071 1 Ch. 7 ;l Refd. 

Dodson 1 *. Saminell (ISGl), 30 L. J. Ch. 799. Mentd. Lys 

V, Lya (1869). 17 W. K. 394. 

2107. Payment for benefit of estate — Erection of 
houses on trust land.] — Testator devised {infer 
alia) a field of land to trustees, in trust for his wife 
for life, with remainder to his three daughters for 
their lives, & then in trust to sell & divide the pro- 
ceeds amongst his grandchildi*en. A portion of 
tliis field was taken by a railway co., who subse- 
quently paid the money into ct. The trustees 
huilt houses on the remainder of the land, & now 
Jjetitioned for payment of the purchase-money 
eut of ct., to defray the expenses of the erections. 
Dn an affidavit being produced showing that the 
cesfuis que trust agreed, previous to the erection 
of the buildings, to concur in the petition, & that 
the investment of the purchase-money in that 
manner was greatly for the benefit of the estate, 
the order for payment was made . — Re Pabtino- 


ton’s Estate (1862), 1 New Rep. 177 ; sub nonv 
Be Partington’s Trust, Re London & North 
Western Ry. Co. 7 L. T. 622 ; 11 W. R. 160. 
Annotation: — Apld. Exp. Dummer (18G5), 6 Now Rep. 326. 

2108. Payment by lessee In trust for company — 
Agreement to accept assignment — Right to prove 
In winding up.] — After the commencement of the 
winding up the lessee in trust for a co. paid a person 
a sum of money in consideration of his agreeing to 
accept an assignment of the lease & indemnify him 
against further liability : — Held : the trustee was 
entitled to prove in the winding up for the sum so 
paid. — Re Southampton Imperial Hotel Co., 
Ltd., Hunt’s Claim (1872), 26 L. T. 384 ; 20 
W. R. 435. 

2109. Expenses of carrying on trade.] — On the 

marriage of S. a lunatic asylum was assigned to 
trustees, on trust, at the request of S. &; his wife, 
during their joint lives, to sell the asylum <fc the 
goodwill thereof, & stand possessed of the proceeds 
of sale upon certain trusts declared by the settle- 
ment ; but the trustees might allow S. to carry on 
the business for his own benefit until the sale. 
S. carried on the business for some time, & then 
became bkpt. The surviving trustee entered into 
possession & carried on the business of the asylum 
until it was sold at a largo price. During this 
period A. supplied the trustee with goods for the 
purposes of the asylum. He afterwards recovered 
judgment against the trustee for the price of the 
goods, & then brought an action claiming payment 
of the judgment debt out of the proceeds of sale ; — 
Held: as by the settlement there was no dedica- 
tion of the trust premises for any trade purpose, & 
no specific part of the trust estate was directed to 
be employed in the carrying on of the trade, the 
trustee had no right to charge the trust estates 
with moneys expended by him in carrying on the 
trade, & A. could not be in a better i>osition than 
the trustee. 

Qu. : whether the trustee, if he had advanced 
moneys for carrying on the business, would have 
been entitled to be recouped out of the trustee 
estate. — Strickland v. Symons (1884), 26 Ch. D. 
245 ; 53 L. J. Ch. 682 ; 61 L. T. 406 ; 32 W. R. 
889, C. A. 

Annotation ;--Refd. Eccl. Comrs. v. Pinney (1899), 81 L. T. 

63C. 


Rights of creditors.] — See Executors, Vol. 

XXIV., pp. 662-564, Nos. 6016-6026. 

2110. Costs of employing solicitor.] — An exor. or 
trustee is not entitled to be allowed without 
question the amount of bills of costs which he has 
paid houd fide to thesolr. to the trust, & the master, 
without regularly taxing the bills, will moderate 
their amount. — Johnson v. Telford (1827), 3 

Russ. 477 ; 38 E. R. 654. 

Annotations : — Refd. Brown v. Burdett (1888), 40 Ch. D. 
244 ; Aylesford r. Poulett (1890), 63 L. T. 519 ; Good- 
clilld r. Roberts, [1925] Ch. 592. 


2111, .]— Staniar V. Evans, Evans v. 

Staniar, No. 2056, ante. 

Taxation of costs.] — See Solicitors, Vol. 
XLII., pp. 173-176, 186, Nos. 1806-1818, 1826, 
2001-2003. 

2112. Purchase of land — Where no money avail- 
able for Investment.] — ^A contract for sale of glebe 
lands under the Ecclesiastical Leasing Acts, 1842 
& 1868 having been entered into by a vicar with 


Coslfl of employing solicitor. ]- 
UuTT Park Comnn’i 
(1909). 28 N. Z. L. R. 318.— N.Z. 

a trustee* 8 charges . \ — Swai 

!?^^^Emmkrton, 11909] V. L. R. 38 

o-i Buell (1878 

Or. 604. — CAN. 

J( “~VOL. XLm. 


c. .] — Trachan V. Ruttan 

(1892), 15 P. R. 109,— CAN. 

d. .] — Gomlky V. Wood (1846), 

3 Jo. & Lat. 678.— IR. 

•. .] — Macartney u. Dickey 

(1865), 16 I. Ch. R. 409.— IR. 

f — Jig Be Courcenay*8 

Estate, [1912] 1 1. R. 341.— IR. 


g. .] — Scott v. Handybide'b 

Trustees (1868), 6 Maeph. (Ct. of 
Sees.) 753.— SCOT. 

h. Insurance premiums .] — A trus" 
tee, unlike a rntRee., Is entitled to 
insure the trust property, &: charge 
the premiums paid against It, without 
any express stipulation to that cllect 

D D D 
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Sect. 3. — Rights of trustees : Sub-sect. 1, D. (c) viii,, 
dc E, & F. ; sub-sect. 2.] 

the trustee of a settled estate, with the consent of 
the patron of the living & the Ecclesiastical Comrs., 
<te the tenant for life having entered, with the 
approval of the trustee, into possession & paid the 
interest on the unpaid purchase-money to the 
vicar, & this payment having been continued to be 
made by subsequent life tenants to the vicar for 
the time being, the purchase-money never having 
been paid, pltfs. brouglit this action to obtain 
specific performance of the contract, or, in the 
aitemative the enforcement of a vendor’s lien. 

The trustee had power to invest the trust funds 
in the purchase of land, but, when the contract was 
entered into, he had no money belonging to the 
estate under his control for the purpose of being 
invested, as the personal estate had been advanced 
on the security of some policies of insurance on the 
life of the third tenant for life of the settled estates, 
whose death did not occur until some time after- 
wards : — Held : as at the date of the contract the 
trustee had no trust funds under his control 
available for the payment of the purchase-money, 
there never was any contract which was valid 
against the settled estates, the trustee therefore 
had no right to an indemnity out of the settled 
estates, & pltfs. had no right by subrogation ; & 
pltfs. were only entitled to a lien upon the land 
sold for the unpaid purchase-money. — hlccLESi- 
ASTiCAL Comrs. v. Pinney, [1900] 2 Ch. 730 ; 69 
L. J. Ch. 844 ; 83 L. T. 384 ; 49 W. K. 82 ; 16 
T. L. H. 566 ; 44 Sol. Jo. 673, C. A. 

2113. Voluntary subscription — Payment of school 
rate.] — A payment of a mere voluntary subscrip- 
tion by a trustee cannot be allowed in his account, 
but where such payment, although in one sense 
voluntary, is made reasonably in the honest 
belief that it will benefit the estate, either as 
saving a future compulsory payment of larger 
amount or as being fairly <fe reasonably necessary 
under the circumstances of the estate, it may be 
allowed. — How v. Wintrrton (Eahi.) (1902), 51 
W. R. 262 ; 47 Sol. Jo. 146. 

2114. Liabilities in leases — Right to indemnity.] 
-St. Thomas’s Hospital (Governors) v. Rich- 
ardson, No. 2127, posh 

Costs of disclaimer.] — See Part II., Sect. 3, sub- 
sect. 2, D., aiite. 

Costs of computing compensation under London 
Bridge Acts.] — See Compulsory Purchase op 
Land, Vol. XL, p. 255, Nos. 1613, 1614. 

E. Priority of Right. 

2116. Priority over general creditors.] — After 
testator’s death, the exor. of the trustee, who hod 
become liable to the trust estate by reason of the 
default of his co-trustee, advanced out of his own 
moneys considerable sums for the benefit of the 
estate, & he now claims to be allowed those sums 
of which the parties interested under the will have 
had the benefit. What is contended is, that he 
may be paid only pari passu with other creditors ; 
but this would be quite contrary to the practice 
of the ct. in dealing with trustees. I think, before 
any of the creditors are paid, the trustee must be 
recouped the amount he has advanced to the estate, 
& the residue will then become available for the 
general creditors {per Cur.). — Spackman v. Hol- 


brook {I860), 2 GifE. 198 ; 2 L. T. 307 ; 6 Jur. 
N. S. 881 ; 66 E. R. 83. 

2116. Priority over charge created by cestui que 
trust — ^Trustee of public company.] — The right of a 
trustee to be indemnified out of the trust property 
is the first charge thereon, Sl it has priority to any 
charge created upon it by the cestuis que trust ; &, 
consequently, the right of a trustee of a public 
CO. to be indemnified out of the property has 
priority over the debenture creditors. — Re Exhall 
Coal Co., Ltd,, Re Bleckley (1866), 35 Beav. 449 ; 
14 L. T. 280 ; 14 W. R. 699 ; 56 E. R. 970 ; sub 
nom. Re Exhall Coal Co., T.td., Ex p. Blbchly, 
12 Jur. N. S. 767. 

AnnotaUnns Re Pooley Hall Colliery Co. (1869), 

21 L. T. 690. Befd. St. Thomas’s Hospital v. Richardson, 

[1910] 1 K. B. 271 ; He Pain, Gnstavson v. Havlland 

[1919] 1 Ch. 38. 

2117. .] — Tliree directors, in whom the 

lease of a co.’s premises was vested in trust for the 
CO., had expended their own moneys in payment 
of rent, workmen’s wages, etc. : — Held : they were 
entitled to be repaid in priority to all other claim- 
ants all sums wliich they could have boon com- 
pelled to pay, but that they were not entitled to 
priority in respect of any moneys voluntarily 
paid by them on behalf of the co.^ — He PoOLEY 
Hall Colliery Co. (1869), 21 Jj. T. 690 ; 18 W. R. 
201. 

Annniation : — Reid. English Channel S.S. Co. v. Rolt (1881), 

17 Ch. D. 715. 

2118. Priority over costs of other parties — Action 
for administration of trusts.] — If, in an action by 
cestuis que trust under a creditors’ trust deed against 
their trustees for accounts, & to have the rights of 
the parties ascertained, the costs of all parties 
are ordered to be paid out of tlic trust fund, & it 
appears probable that the fund will not be sufficient 
for payment of all the costs in full, the trustees are 
entitled to a direction for payment of their costs, 
charges & expenses in priority to the costs of all 
other parties. — Dodds v. Tuke (1884), 25 Ch. D. 
617 ; 53 L. J. Ch. 598 ; 50 L. T. 320 ; 82 W. R. 
424. 

2119. First charge on income & corpus.]— 

Stott v. Milne, No. 2714, po^t. 

F. Right to Lien. 

See, generally. Lien, Vol. XXXII., pp. 215 d seq 

2120. No right to delay transfer of trust fund — 
To new trustees.] — A trustee of a co. claiming a 
lien on account of sums due to him from the co., 
on a fund standing in his name, is not justified in 
interposing delay in the transfer of the fund to 
new trustees, although he may be entitled to re- 
cover the sums he claims against the co.— Wilson 
V. Parker (1846), 8 1^. T. O. S. 164; 10 Jur. 
979. 

Annotation: — Mentd. lit Arignia Iron Mining Co. (1853), 

1 Eq. Rep. 269. 

2121. Expenses properly incurred — ^Expenses of 
consignees of West Indian estates.] — orison v. 
Morison, No. 2076, ante. 

2122. Right as against trustee in bankruptcy 

of settlor.] — Trustees of a settlement, originally 
valid, but which becomes void on the bkpey. of 
the settlor, are entitled as against the trustee in 
bkpey. to a lien on the trust property for expenses 
properly incurred in the performance of their duty 
as trustees. 


in the Instrument creating the trust. — 
Heron v. Moffatt (187^, 22 Gr. 370, 

— CAN. 

k. Costs incurred by trustee in indi- 
vidual capacity .] — A trustee cannot 
charge the trust estate with costs In- 
curred by him In his Indiyidual capacity 


In endeavouring to secure a fund for 
himself, even although the fund after- 
wards becomes available to the trust 
estate, & that partly through the exer- 
tions of the trustee on his own behalf. — 
AVkittinoham V. Procdfoot (1870), 
Mac. 467.— N.Z. 


^RT III. SECT. 3, SUB-SECT. 1.— F. 

' Expenses properly incurr^.] — 
-J. NORRTE (1866),, 4 


ENDERSON V. — 

aoph. (Ot. of SesB.) 691 


38 Sc. Jur. 


m. Trustee entitled to compensation.] 
— A person to whom municipal de* 
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The settlor of a post nuptial settlement brought 
an action to set it aside. The trustees of the 
settlement defended the action which was dis- 
missed with costs but the costs were not paid. 
The settlor became bkpt. within two years after 
the date of the settlement, which accordingly 
became void under Bankruptcy Act, 1883 (c. 62), 
s. 47 : — Held : as the settlement was oiiginally 
valid, & as the costs of tlie action had been 
incurred by the trustees in the performance of their 
duty as trustees, they were entitled as against the 
official receiver to a lien on the trust fund for such 
costs. — Re Holden, Ex p. Official Heceiver 
(1887), 20 Q. B. D. 43 ; 57 L. .T. Q. B. 47 ; 68 
L. T. 118 ; 36 W. R. 189, D. C. 

AnnotaHona : — Hentd. Re Brail, Ex p, Norton v. Brail & 

London & Weatmlnster Bank (1893), 62 L. J. Q. B. 457 ; 

Re Carter & Kenderdlne’a Contract, [1897] 1 Ch. 776 ; 

Re Hobbins, Ex p. Ofllcial Receiver (1899), 6 Mane. 212 ; 

Re Tankard, Ex p. Official Receiver, [1899] 2 Q. B. 57 ; 

Re Hart, Ex p. Green, [1912] 3 K. B. 6 ; Re Gunsbonrg, 

[1920J 2 K. B. 420. 

2123 . Costs of abortive sale — Before decease of 
tenant for llfe.l — Trustees for sale on decease of 
tenant for life liaving a jirior legal estate : — Held : 
not to have any lien upon the property in respect 
of the costs of an abortive sale attempted by them 
during the tenancy for life, or of proceedings against 
them at law & in equity in reference thereto, 
notwithstanding such sale was attempted upon the 
solicitation of the tenant for life, <fc with the con- 
sent & approbation & by the direction of the cestuis 
que trusty one of whom was sui j uriSt the shares of 
the others, who were married women, being settled 
to their separate use without power of anticipation. 
— Leediiam Chawner (1868), 4 K. & J. 468; 
32 L. T. (). S. 221 ; 70 E. R. 191. 

2124 . Amount borrowed by trustees — For re- 
building chapel— Right to lien on title deeds.]— 
Land was conveyed to trustees upon trust to 
rebuild a chapel with funds supplied by the con- 
gregation ; but these being exhausted, tliey 
borrowed the amount necessary to complete it 
on their own security, with a deposit of tJie title 
deeds of the land. The trustees had no authority 
to pledge the deeds. They were afterwards 
compelled to pay the amount. Upon a bill hied 
by them that they might be reimbursed by a sale : 
— Held : they had a lien on the deeds, but were 
not entitled to a sale of tlie iiroperty to reimburse 
their outlay. 

The right of the trustee to reimbursements 
rests on an implied contract. But if 1 hold sucli 
an implied contract to exist ... I should destroy 
the whole trust (Romilly, M.R.). — Darke v. 
Williamson (1858), 26 Beav. 622 ; 32 L. T. O. 8. 
99 ; 22 J. P. 705 ; 4 Jur. N. 8. 1009 ; 6 W. R. 
824 ; 63 E. R. 774. 

Annotation: — Ooilfld. Grissell v. Money (1809), 38 L. J. Ch. 

3i2. 

2125 . For purchase of real estate— Right 

to Hen on purchased property,] — Under a power in 
a settlement trustees purchased real estate at 
a price greater than the whole amount of the 
trust funds, & in order to supply the deficiency 
part of the purchase-money was borrowed by P., 
one of the trustees. On the death of P . : — H eld : 
his estate was entitled to a lien upon the purchased 
property for the amount advanced by him, subject, 
however, to the first charge of the trust estate for 
the full amount of the trust fund ; ^ & liberty was 
given to the trustee to apply to realise such lien. 
ite PuMPREY, Worcester City & County 
Banking Co., Ltd. v. Blick (1882), 22 Ch. D. 


266 ; 62 L. J. Ch. 228 ; 48 L. T. 616 ; 31 W. R. 
196. 

Annotation: — Consd. St. ThomaH’a Husi)i(al r. Richardson, 

[1910] 1 K. B. 271. 

2126 . Amount advanced at request of trustees,] — 

A tenant for life under a settlement comprising 
shares has a lien on the shares for repayment with 
interest of advances made at the request of the 
trustees for the purpose of paying calls on the 
shares, even though the trustees might, by exer- 
cising powers vested in them, have raised the 
necessary money otherwise. — T odd v. Moorhousb 
(1874), L. R. 19 Eq. 69 ; 32 L. T. 8 ; 23 W. R. 165. 
Annotation: — Refd. Re Leslie, Leslie r. French (1883), 23 

Oh. 1). 552. 

2127. In respect of right of indemnity — Against 
liabilities under lease — Whether right passes to 
trustee In bankruptcy.] — Where a trustee who holds 
property to secure his own right of indemnity 
in priority to all claims of his cestui que trust 
becomes bkpi., A the retention of such property, 
cjj.f leaseholds with onerous covenants, is neces- 
sary to give full effect to such right, the legal 
estate in the jiroperty & right to i)ossession vest 
in the trustee in bkpey. to the extent to which 
they were vested in the bkpt. 

In 1894, R. was the assignee of leaseholds with 
onerous covenants as trustee foi his wife ; in 
1895, R. was adjudicated bkpt ; in 1896 the 
trustee m bkpey. assigned the leaseholds back 
again to R. as trustee for his wife, & R. obtained 
his discharge. In 1908 the lessors, who had had 
no notice of the fact that R. was a trustee, or of 
his bkpey., brought an action against R. for 
ai rears of rent, & for damages foi breacli of cove- 
nant to repair. R. pleaded the bkpey. pro- 
ceedings as a defence: — Held: the leaseholds 
vested in th(‘ trustee in bkpey., wlio held them 
subject to satisfying lus own lien & right of 
indemnity, for R.’s wjfc ; the leaseholds passed 
back again to R. by the assignment of 1896 ; 
& the bkpey. was no defence to the action, & R. 
was liable as assigni^o. 

The trustee would have been bound to admit a 
jiroof by pltfs. Tf so, it seems to me impossible 
to doubt that the trustee, as representing the 
bkpt.’s estate, Imd a charge or lien upon the 
leasehold property precisely similar to that which 
deft, before bis bkpey. woiild have had in respect 
of liabilities presently enforceable (Cozenh-IIardy, 
M.R.). — 8t. Thomas’s Hospital (Governors) v. 
Kictiardson, [1010] 1 K. B. 271 ; 79 L. J. K. B. 
488 ; 101 L. T. 771 ; 17 Mans. 129, C. A. 
Aimotationa : — Refd. Re Caine’s Morigago Trusts, [1918-19] 

B. & C. R. 297. Mentd. Re Law Guarantee Trust He 

Accident Hoc., Liverpool Mortgage Insco. Co.’s Case, 

[1914] 2 Ch. 617. 

Insurance premiums paid by trustee.] — See 

Insurance, Vol. XXIX., pp. 383, 384, Noa, 3066, 
3070, 3071. 

Costs of action against trustees.] — See 8ub-sect. 
3, K., post. 


Hub-sect. 2. — Set-Off. 

Sec, generally, 8bt-Off, Vol. XL., pp. 367 et 8eq.% 
2128. Against cestui que trust — Costs of action 
against cestui que trust.] — Where testatrix devised 
a freehold estate to trustees upon trust to sell & to 
pay £140 jjart of the proceeds to A. & tlio residue 
of the proceeds to B., appointed the devisees in 
trust her exors. : — Held : in a suit by A. & her 
husband against the trustees for payment of the 


bentures In aid of a railway co. are 
delivered In trust to be handed over to 
the 00. upon the completion of the rail- 


way is a trustee &: entitled to compensa- 
tion, & Is also entitled to a lien on the 
debentures until that compensation is 


paid. — Re Tii,80nbur(j Lake Erik & 
PAOiric RY. Co. (1897). 24 A. R. 378. 

—CAN. 
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Sect. 3. — Rights of irusteea ; Suh-eecta, 2, 3 4, 

£14:0, the latter were not entitled to set off the 
damages or costs of an action brought by them as 
exors. against the husband, to recover a deposit 
note in the hands of tlie wife forming part of 
testatrix’s estate. — Keeve v. Bicker (1847), 1 
De a. & Sm. 624 ; 17 L. J. Ch. 86 ; 10 L. T. O. S. 
128 ; 11 Jur. 960 ; 63 E. B. 1224. 

2129. .] — Wliere a person, at the time 

of an order being made for the payment of his 
costs by trustees on a petition in the matter of a 
trust, is indebted to the trust estate, although 
the amount is not then ascertained, he cannot 
get any of such costs until he has paid the amount 
due from him to the trust, & the trustees, therefore, 
can set off the costs payable by them against the 
amount due from him. His solr. cannot be in a 
better position than he is liirnself. Secus^ as to 
the costs of the trustees incurred in recovering 
such amount. — Re Harrald, Wilde v. Walford 
(1884), 63 L. J. Ch. 605 ; 51 L. T. 441, C. A. 

AnnoUUums Blakey v. Latham (1889), 41 Ch. D. 

618. Eeld. Bake v. French, [1007] 1 Ch. 428 : Pudde- 

phatt V. Leith (No. 2) (191G), 85 L. J. Ch. 643. 

2130. Cost of support of lunatic cestui que 

trust.] — The trustee placed the cestui que trust 
under the care of the keeper of a lunatic asylum, 
& paid liim his bill for her support, etc. In an 
action afterwards brought by the cestui que trust 
to recover from her trustee the money payable to 
her : — Held : upon the evidence given, the trustee 
was not entitled to deduct the amount so paid by 
him to the keeper of the asylum as for money paid 
to her use. 

Pltf. is clearly entitled to recover, unless there 
be some answer to the action. The answer pro- 
posed on the part of deft, was that the money had 
been expended by deft, for the use of the lunatic, 
& therefore he was entitled in an action for money 
had & received, to set it off against the claim that 
the luimtic may liave upon him. But, considering 
the evidence given in the first case, especially the 
evidence of the mother herself, there can be very 
little doubt that she took the lunatic to the asylum ; 
that she dii-ected deft, to go down & bring the 
lunatic up ; that she interfered continually ; that 
she managed ; that she gave directions ; that she 
prevented communication with the rest of the 
family. The tendency of all the evidence is to 
show that the contract with the keeper of the 
asylum was with the mother. Under those cir- 
cumstances the case on the part of pltf. is perfectly 
clear, & in reality no answer is given in point of 
fact (Pollock, O.B.). — ^Nottidge v. Ripley 
(1850), 14 L. T. O. S. 445. 

2131. Amount due for mesne profits — Cestui 

que trust In wrongful possession of trust property.] 
— Re Harrald, Wilde v. Walford, No. 2129, 
ante. 

2132. Against heir of cestui que trust.] — 

Trustee of the estate of a lunatic obtains a devise 
from the lunatic for his own benefit, & upon the 
death of the lunatic brings ejectment against the 
heir-at-law of the lunatic, who took possession of 
the land, who defends the action, & is nonsuited. 
'J’he heir-at-law then files a bill to set aside the will 
& stay execution in the action of ejectment, which 
the Vice-Chancellor granted, on the ground of 
seeing the result of the bill ; &, if pltf. succeeded 
in setting aside the will, then, as deft, in equity 
would have been guilty of a breach of trust in 
disputing the title of the cestui que trust, the ct. 
would avail itself of the power of setting off one 
sot of costs against the other : — Held : to be 
inequitable. — Murley v. Greenham (1839), 3 Jur. 


2138. Against creditor of cestui que trust.] — 

1 Whore A. has a money demand against B., & B., 
through a trustee, has a money demand against A. 

I which but for the intervention of the trust would 
have constituted a good legal set-off against A.’s 
demand, the latter may be pleaded by way of 
equitable set-off. — Cochrane v. Green (1800), 
9 C. B. N. S. 448 ; 7 Jur. N. S. 648 ; 9 W. B. 124 ; 
142 E. B. 178 ; sub nom. Cockranb v. Green, 
80 L. J. C. P. 97 ; 3 L. T. 475. 

Annotations : — Apld. Agra & Maeterman’s Bank v. Leighton 
(1866), L. H. 2 FiXCh. 66 ; Thornton v. Maynard (1875), 
L. R. 10 C. P. 696. N.P. Middleton v. PoUook, Ex p. 
Nugee (1 876), L. Ji. 20 Eq. 29. Distd. Re Willis, Percival, 
Ex V. Morler (1879), 12 Ch. D. 491. Apld. Manley v. 
Berkett, [1912) 2 K. B. 329. Refd. Bennett v. White, 
(1910) 2 K. B. 643. 

2134. Against agent of trustee.] — N. & C. were 
exors. of a will & trustees of the residuary real & 
personal estate of testator who died in 1859. N. 
& P. were tenants for life of the residuary estate in 
equal shares. In Jan. 1873, C. was residing 
abroad, & N., being about also to go abroad, gave 
to P., the solr. of the exors. & trustees, an autho- 
rity on behalf of both trustees to receive the rents 
of the real estate & pay the outgoings. Under this 
authority P. received the rents, & at his death a 
considerable sum was due from him in respect 
thereof. P.’s estate proved insolvent, & the usual 
creditor’s decree was made for administration. 
Subsequently to tlio decree F. assigned to N. all 
P.’s interest in tlio sum due from P. N. was 
indebted to A. & B. as ti*ustecs for P. in a sum the 
repayment of which was secured by a mtge. of 
real estate belonging to N., & this sum was paid 
into ct. in the suit to a separate account, under an 
order made without prejudice to any question 
as to set-off. N. afterwards presented a petition 
claiming to be entitled to set off the debt due from 
P. against the mtgo. debt, & seeking to have the 
amount of the debt due from P. paid out of the 
fund standing to the separate account : — Held : 
(1) as regards P.’s interest there could be no set- 
off, inasmuch as it was not assigned to N. until 
after the decree ; (2) the debt due from P. being 
either due to both trustees & exors., or if due to 
N. alone, due to him in his character of trustee & 
exor., could not be set off against a debt due from 
him individually. — Middi.eton v. Pollock, Ex p. 
Nugee (1876), L. R. 20 Eq. 29 ; 44 L. J. Ch. 684 ; 
33 L. T. 240 ; 23 W. B. 766. 

Annotation .—Reid. Re Joues, Christmas v. Jones, [1897] 
2 Ch. 190. 

2135. Against amount due out of trust estate — 
On bankruptcy of one trustee.] — In an administra- 
tion action, where a sum is found to be due from 
the estate to two trustees jointly, one of whom is 
insolvent & a debtor to the estate, the sum due to 
the two will not be set off against the sum duo from 
the one ; but the persons beneficially interested 
in the estate are entitled as a matter of right, to 
an inquiry whether any & what part of the sum 
due to the two is, as between the two, due to the 
insolvent trustee, & to have the sum so found to be 
due set off against the sum due from him. 

In such a case, the insolvent trustee is not, since 
Bankruptcy Act, 1889 (c. 71), entitled to receive 
his costs of the action out of the estate until he 
has made good the debt which he owes. 

If in such a case the trustees’ costs consist in 
part of separate costs of the solvent trustee, in 
part of separate costs of the insolvent trustee, 
& in part of costs common to the two, the solvent 
trustee is not entitled to the whole of such costs, 
but only to his own separate costs, & to so much of 
the common costs as the taxing master apportions 
to him. — ^M cEwan r. Crombir (1883), 26 Ch. D. 
176 ; svb nom, McEwan v, Crombie, Porter v. 
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Obant, 63 L. J. Oh. 24 ; 40 L. T. 400 ; 32 W. K. 
115. 

Evans, Evans v. Stanlar 

(1886), 56 L. J. Ch. 581. 

Retainer against beneficiaries.]— aScc Part V., 
Sect. 17, post. 


Sub-sect. 3. — CosTb op Legal Proceedings. 
See Sect. 1 0, post. 


Sub-sect. i. — Remuneration. 

A. In General. 

See Tmatoo Act, 1925 (c. 19), h. 42. 

2136. Whether entitled to remuneration.] — ^The 
rule that a trustee shall not bo allowed to make a 
profit of his trustoeshixi is a rule of common 
sense, based upon ijrincii^les of human nature, 
<fc applies to every trustee. — Broughton v. 
Broughton (1855), 5 De G. M. & G. IhO ; 25 
L. J. Ch. 250 ; 1 Jur. N. 8. 965 ; 43 E. R. 831 ; 
sab nom. Broughton v. White, Broughton v. 
Broughton, 26 L. T. O. 8. 54 ; 3 W. R. 602. 
Anrwtatinna :—A^\d. Nicholson v. Tutin (1857), 3 Jur. 

N. h. 235 ; (^oaskill u. Howor, Bower v. Turner (1863), 

32 Boa V. 86. Consd. Re Doody, Fisher v. Doody, Hibbert 

V. Lloyd. [1893] 1 Ch. 129. Reid. Field v. Hopkins (1890), 

44 Ch. D. 524. Mentd. Pollard v. Doyle (1860), 3 L. T. 

432 ; Re Barbor, Burgosa v. Vlnicomoi (1886), 34 Ch. D. 

77 : Re Corsollia, Lawton v. Ebves (1887), 34 Ch. I). 675 ; 

Re Andrew, Mellor r. Smith (1895), 39 Sol Jo, 363 ; 

Bath V. Standard Land Co., [1911] 1 (Jh. 618. 

2137. .] — There is no relation between the 

parties except the fiduciary relation of trustee & 
resiai que trust, which of itself precludes the possi- 
bility of P. making a profit by any part of the 
transactions in which, since the period of the sale, 
he has been engaged. . . . 


You cannot give salary to a trustee who is made 
liable for his irregularity. I do not like to use a 
harsher expression, for I do not think that there is 
a suspicion of any improper dealing on the ]^rt 
of anybody in any one of these transactions. But 
salary he cannot have (Bacon, V.-O .). — Re Nor- 
rington, Brindley v. Partridge (1879), as re- 
ported in 13 Ch. D. 654. 

Annotations .—Mentd. Re Crowther, Mldgley v. Crowther 

(1895), 64 L. J. Ch. 537 ; Re Irwin, Barton v. Irwin (1895), 

39 Sol. Jo. 233. 

2138. Express provision for payment.] — 

A trustee has no right to exact or charge any 
remuneration or bonus in respect of great advan- 
tages accrued to the cestuis que trust from services 
incident to the performance of the duties imposed 
by the deed of trust. A settled account by a 
cestui quo trust, allowing a bonus to the trustee, 
set aside. 

A trustee who accepts the office without any 
stipulation on the subject . . . has no right to 
say, at any monient when he chooses to do so, that 
he will exact a certain sum for his past services 
(Stuart, V.-C.). — ^Barrett v. Hartley (1866), 
L. R. 2 Eq. 789 ; 14 L. T. 471 ; 12 Jur. N. 8. 
426 ; 14 W. R. 684. 

Annotations: — Mentd. James v. Kcr (1889), 40 Ch. D. 449 ; 

Mainland v. Upjohn (1889). 41 Ch. D. 126; Wheeler r. 

Sargeant (1893), 3 R. 663 ; Barnes v. Richards (1902), 

71 L. J. K. B. 311. 

2139 , Agreement with cestui que 

trust.] — There may be cases whore the ct. will 
establish an agreement, made witli a trustee for an 
extraordinary allowance*, beyond the terms of the 
trust. 

Whether upon general grounds a trustee may 
make an agreement with a ecsiui que trust for an 
extraordinary allowance, over <fc above what he is 


PART III. SECT. 3, SUB-SECT. 4,— A. 

n. Application of Knpbsli role.] — 
Meagiieu V. Power (N. S.) (1890), 17 
S. C. n. 287.--CAN. 

2180 i. Whether entitled to remvnera' 
Uon.]—-He Cox’s Will (1890), 11 

N. S. W. Eq. 124 ; 0 N. S. W. W. N. 
155.--AUS. 

2136 ii. — — .] -Upon the passing of 
their nceounts by oxoia., adimmstro- 
(ors or trustees thu ehicf clerk may 
allow them commission not cxcee<llug 
5 per cent, upon the Income Invest- 
ments of tho accumulated rents of real 
estate, tho principal of which has 
already been the subject of commission. 
—Crowley v. CTiank (1895), 21 

V. L. R. 258.— AUS. 

2136 iii. .] - A trustee will not be 

entitled to commission vhero bo does 
not show that ho has done his duty In 
respect of tho tnist, & that his conduct 
has been above board A: not in any wav 
reprehensible. — - Re Sti erring ham’s 
Will (1901), 1 S. R. N. H. W. 48, 
18 N. S. W. W. N. 121.— AUS. 

2136 iv. .] — Re McIntopit, Per- 
petual Trustee Co., Ltd. v Mc’Intosii 
( 1903), 4 y. R. N. S. W. 59.— AUS. 

2136 V. .] — Macartney v. Ma- 

cartney, [1909] V. L. R. 183.— AUS. 

2136 vi. .] — Exors. who hare 

oomralttod a broach of trust in an impor- 
tant particular will be deprived of com- 
mission to which they would otherwise 
have been entitled. —in the Will of 
Greer (1911), li S. R. N. S. W. 21.— 
AUS. 

2136 vii. .] — Macbean v. Trus- 

tees, Executors & Agency Co., Ltd., 
[19161 V. L. R. 425.— AUS. 

21 36 vliJ. . 1— /?<• Smith a 9 1 6 ), 1 G 

S. R. N. S. W. 422 ; 33 N. S. W. W. N. 
134.— AUS. 

2186 ix. .]—Re Darling, [1925] 

S. A. S. R, 262.— AUS. 

2186 X. .1 — Where trustees have 

merely retained Investments In their 


original condition & there had been no 
notional conversion or setting apuit 
of specific seeuritlcB, comndsRion is not 
allowable on tho amount letained.-- 
Re Barker, [1927] S. A. S. B. 65.- 
AUS. 

2136 xi. .]— WimoN v Proud- 

j oor (1868), 15 Gr. 103. - CAN. 

2136 xii. .]— Bald v. Thompson 

(1870), 17 Gr. 154. -CAN. 

2136 xiii. .] — A trustee ap- 

pointed by a deed Is, without express 
agreement, ent Jtled[to compensation for 
his services ns such trustee. — Dkeder r. 
Graham (1873), 20 Gr. 258.- -CAN. 

2136 xiv. .] — Rc Berkeley's 

Tmisis (1879), 8 P. R. 193.— CAN. 

2136 XV. ~ Williams (1884). 

22 C’. L. T. 323 ; 4 O. L. R. 601 ; 1 

O. W. R. 501.— CAN. 

2136 xvj. Re Prittie’s 

Trusts (1889), 13 P. R. 19.— CAN. 

2136 xvii. .]— Where there has 

been nothing special in the management 
or winding up of an estate, a peroentago 
on tho gross amount come to tho hands 
of the exors. or trustees will gonerallv 
be allowed to them os remunerat Ion. — 
Re Cprsttou (1894), 9 Man. L. R. 433 
-CAN. 

2136xviii. .]— i?c Eaton ’ s Es 

TATE (1898), 1 N. B. Eq. Rep. 527. 

CAN. 

2136 xix. .] — Re Patterson Es- 

tate (Man.) (1914), 28 W. L. R. 177.— 

CAN. 

2136 XX. .]— i?c Hughes (191 8), 

42 O. L. R. 345 ; 14 O. W. N. 5.— CAN. 

2136 xxi. .] — Jkthabhai r. 

CiiOTALAL (1909), I. L. 11.34 Bom. 209. 

— IND. 

2136 xxii. .] — Re Proctor 

(1837), 3 N. Z. L. 11. 126(8.C.).— N.Z. 

2136 xxlii. .]— Home Pringle 

(1841), 16 Sh. (Ct. of SesB.) 142. — SCOT. 

2136 xxiv. .] — Ore’s Trustees 

V. Auld (1851), 14 Dunl. (Ct. of Sesa.) 


181.— SCOT. 

21 36 XXV. ] -Aitkkn v. ITuntkr 

(1871), 9 Maeph. (Ct. of ychs.) 756 ; 43 
So. Jur. 413.- SCOT. 

2138 i. - - - Express provision for 
payinent.]- Re Mitchftl (1862), 1 

W. Ac W. 167.— AUS. 

2138 ii. .] — i?c Mc'Gaw, 

]VI(*Gaw V. MtGaw^ (1901), 4 H. R. 
N. H. W. 591 ; 21 N. S. W. W. N. 171.— 
AUS. 

2138 iii. .] — Re Baker 

(192.)), 27 W. A. L. R. 1.- AUS. 

2138 iv. .1- Scmhlr, the 

limitation In a will as to tho amount to 
1)0 paid for the sorviees of the original 
trustees under it, does not apply to a 
trustee afterwards appointed by tho ct., 
at tho Instance of the cestui que trust. — 
Fuelhorn V. V VNDUSEN (1893), 15 

P. R. 264.— CAN. 

2138 V. .1 — O’Hiogins v. 

Walsh, [1918] I I. R. J26.— IR. 

2138 Vi. .]~-Re Wade 

(1901), 20 N. Z. L. R. 514.— N.Z. 

2138 vii. — .] — Dixon v. 

RuTHKiiroRn (1863), 2 Macpli. (Ct. of 
SesR.) 61.— SCOT. 

2138 viil. .] — Kirkwood r. 

Kirkwood's Tkusiees, [1912] S. C, 
613.— SCOT. 

2188 ix. .] — Nictiotaon 

Executor’s Estate v. Master of the 
Supreme Court (1921), 42 N. L. R. 347. 

— S. AF. 

2139 i. Agreement with 

cestui que tn/sL]" -Thompson v. 
Northern Trusts Co. (Saak.), [1925] 
4 I). L. R. 184.- CAN. 


2139 11. .] — Fitz- 

OIBBON V. SCANLAN (1813), I DOW, 261. 

— IR. 


2189 iii. .] — Graham 

V. Harris (1883), 2 N. Z. L. R. 90 
(S. C.)— N.Z. 


o. Discreiion of court.] — 
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Sect. 3 . — Bights of trustees : Sub-sect. 4, -g.] 

allowed by the terms of the trust, I think there may 
be cases where this ct. would establish such agree- 
ments, but at the same time would be extremely 
cautious & wary in doing it. 

In general this ct. looks upon trusts as honorary, 
& a burden upon the honour & conscience of the 
person entrusted, & not undertaken upon 
mercenary views ; <& there is a strong reason 
too against allowing anything beyond the terms of 
the trust, because it gives an undue advantage to 
a trustee, to distress a cestui que trusty & therefore 
this ct. have always held a strict hand upon 
trustees in this particular. If a trustee comes in a 
fair &L open manner, & tells the cestui que trust 
tliat he will not act in sucli a troublesome & 
burdensome office, unless the cestui que trust will 
give him a further compensation, over & above the 
terms of the trust, & it is contracted for between 
them, I will not say this ct. will set it aside, though 
there is no instance where they have confirmed 
such a bargain (Loud Hardwicke, C.). — ^Ayliffe 
r. Murray (1740), 2 Atk. 58 ; 20 E. R. 433. 

.] — See, also, Companies, Vol. X., 

pp. 748, 749, Nos. 4670-4084. 

.] — See, also, Solicitors, Vol. XLII., 

pp. 110-122, Nos. 1162-1182. 

2140. Constructive trustee.] — Captain of a 

ship dies leaving money on board, the mate 
becomes captain & improves the money, he shall, 
on allowance made him for his care in the manage- 
ment of such money, account for the profits, & 
not the interest only. — B rown v. Lmx)N (1711), 
1 0 Mod. Rep. 20 ; 1 P. Wms. 140 ; 2 Eq. Cas. 
Abr. 722 ; 24 E. R. 320. 

Annotation : — Refd. Crawsliay v. Collins (182G), 2 Russ. 325. 

2141. .] — On the death of one partner, 

the survivor retaining his capital & emiiloying it 
in the trade, decreed to account for the profits 
derived from it, making him proper allowances for 
the management of the business. — B rown v. 
De Tastet (1819), Jac. 284 ; 37 E. R. 858. 
Annotations : — Bold. Cook v. ColUngridge (1823), Jac. 607 ; 

Lovegrove v. Nelson (1834), 3 My. & K. 1 ; Weddorburn 
V. Wedderburn (1838), 4 My. & Cr. 41 ; Portlock v. 
Gardner (1842), 6 Jur. 795 ; Willett u. Blanford (1842), 
1 Haro, 263 ; fitookon v, Dawson (1848), 17 L. J. Cb. 
282 ; Clegg v. Flshwiok (1849), 1 H. & Tw. 390 ; Lodge 
V. Prichard (1853), 3 De G. M^. & G. 900 ; Weddorburn 
V. Wedderburn (1856), 22 Boav, 84 ; Vyse v. Foster 
(1874), L. R. 7 H. L. 318 ; Edinburgh (Lord Provost) r. 
Lord Advocate (1879), 4 App. Cas. 823 ; Tie Norrlngton, 
Brindley v. Partridge (1879), 13 Ch. D. 654 ; Cassela v, 
Stewart (1881), 0 App. Cos. 64 ; Re Aldridge, Aldridge 
V. Aldridge (1894), 63 L. J. Ch. 466. Mentd. Crosloy v. 
Derby Gas Light Co. (1838), 3 My. & Cr. 428 ; Wilkes 
V. Sauuion (1877), 7 Ch. D. 188. 

2142. Trustee of share of firm — ^Employed 

by Arm as salaried employee.] — L. was a trustee of 
his father’s will. His father had been one of the 
managing directors of a partnership firm, & by the 
will L. was nominated to be a partner in the firm 
in the place of his father, but he was to hold the 
share in the partnership to which he thus suc- 
ceeded upon the trusts of the will. L. had, prior 
to his father’s death, acted as salesman of the firm 
at a salary. He continued so to act after his 
father’s death, & after his admission as a partner, 
under an agreement with the other members of 


the firm. The agreement to employ L. was made 
bond fide, & was for the interest of the firm, & thus 
of the trust estate : — Held : L. received his salary 
as salesman by virtue of his agreement with the 
firm, & not by reason of the trusts of the will, &, 
consequently, he was entitled to retain the salary 
in addition to certain remuneration which he 
obtained under the will for acting as managing 
partner, & he need not account for the salary to 
the trust estate . — Re Lewis, Lewis v. Lewis 
(1910), 103 L. T. 495 ; 65 Sol. Jo. 29. 

2143. Death of trustee before trust executed 

— Claim by executors of trustee.] — Gould v. Fleet- 
wood (1732), 2 Eq. Cas. Abr. 453 ; 22 E. R. 386. 

2144. Professional business — Transacted by 

firm — Member of firm trustee.] — Trustees can only 
be allowed costs out of pocket, for professional 
business transacted by a firm, one of whom is a 
trustee, though the business be done by one of the 
partners who is not a trustee. — Christophers v. 
White (1847), 10 Beav. 523 ; 60 E. R. 683. 
Annotations: — Consd. Lincoln v. Windsor (1851), 9 Hare, 

168. Refd. Broughton u. Broughton (1856), 1 Jur. N. S. 

966 ; Re Doody, Fisher v. Doody, Hibbert v. Lloyd, [1893J 

1 Ch. 129. 

2145. .] — Can a trustee charge for 

professional trouble ? He cannot do so (Lord 
LANGDAI.E, M.R .). — Re Foulkes & Parker (1847 ), 
2 New Pract. Cas. 401 ; 10 L. T. O. 8. 221. 

2146. .] — Testator, who died possessed 

of a valuable collection of works of art, by his will 
bequeathed £1,000 to each exor. proving & accept- 
ing the trusts, & recommended his trustees, with- 
out imposing any obligation on them, to employ 
the firm of C. to sell his collection, & to be advised 
by that firm as to prices. The will contained the 
usual clause empowering any exor. or trustee 
engaged in any profession or business to charge 
& be paid all usual professional or other charges 
for any business done by him, whether in the 
ordinary course of his profession or business or 
not. 

R., one of the exors. & trustees, was keeper of 
certain antiquities at the British Museum, & was 
employed professionally to report on works of art , 
but had no other professional place of business : — 
Held : he was entitled to charge § per cent, com- 
mission for services rendered in connection with 
sales by private treaty of testator’s works of art. — 
Re Wertheimer, Groves v. Read (1012), 106 L. T. 
690 ; 28 T. L. R. 337. 

Solicitor as trustee .] — Sec Solicitors, Vol. 

XLTT., pp. 117-124, Nos. 1136-1197. 

Company director as trustee.] — See C’om- 

PANiES, Vol. IX., p. 464, Nos. 3013, 3014; Vol. X., 
pp. 748, 749, Nos. 4(i79-4683. 

Trustee in bankruptcy.] — See BANiaiuFrcY, 

Vol. IV., pp. 220, 227, Nos. 2125-2130. 

Trustee acting as auctioneer — Sale of trust 

property.] — Auction & Auctioneers. Vol. III., 
p. 32, Nos. 231, 232. 

Broker acting as trustee.] — See Agency, 

Vol. I., p. 491, No. 1678. 

2147. Effect of payment of remuneration — 
Whether liability increased.] — ^A trustee for remu- 
neration is not, in the absence of negligence on his 


McDonald v. Davidson (1881), 6 
A. R. 320.— CAN. 


SON (1881), 8 P, 


-k: 


-Stinson v. Stin* 
660.— CAN. 


Q. .] — 7?e WioaiN’s Estate, 

20 C. L. T. 462.— CAN. 


(Man.), [1919] 1 W. W. R. 5'9.— CAN. 

t. — Levin (1904), 

24 N. Z. L. R. 768.— N.Z. 


a. When trustee has delaycd.'\ 

— Re Benson-Hinks London Hotel 
Co.. Ltd., Ex p. Weir (Ont.), [1926] 4 
D. L. K. 776.— can. 


b. Out of what j^operty.] — 

Abkan Sahib v. Soran Bivi Saiba 
Ammal (1913), I. L. R. 38 Mad. 260.— 


0, .] — ^i^eSHABLAND’sWlLL 

(1899), 17 N. Z. L. R. 729.— N.Z. 


d. No fixed rule as to scale.] — There 
is no fixed or rigid rule governing 
the scale of remuneration. — French 
V. Toronto General Trusts Corps., 
[imj^l D. L. R. 288 ; 63 O. L. R. 336. 

e. When more than one trustee.] — Re 
MacDonald (Alta,), [1926] 4 D. L. R. 
743.— CAN. 

f. .] — Re Monaghan (1906), 

26 N. Z. L. R. 60.— N.Z. 
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part, liable for losses of the trust property sustained i 
through the felonious acts of his servant, but is, in | 
this respect, upon the same footing as an unpaid 
trustee. — J obson v. Pajmer, [1893] 1 Oh. 71 ; 62 
L. J. Oh. 180 ; 67 L. T. 797 ; 41 W. B. 264 ; 9 
T. L. E, 106 ; 3 B. 173. 

Annotation : — Apld. Shepherd v. Harris, [190.5] 2 Ch. 310. 

Remuneration of executors .] — See Executors, 
Vol. XXIV., pp. 597-604, Nos. 0.303-6358. 

B. Compensation for Personal Trouble and Loss of 
Time. 

2148. Whether allowed.] — ilow v . Gode’rey 
& White, No. 2061, ante. 

2149. .] — Palmer v. .Tones (1082), 1 Vern. 

144 ; 23 B. R. 376. 

2150. .] — Wliere a rntgee. or trustee manage 

the estate themselves, there is no allowance to be 
made them for their care pains {per (’UR.).— 
Bonithon V. IIOOKMORE (1085), I Vern. 316; 1 
Eq. Cas. Abr. 7 ; 23 E. R. 492. 

Annotation Refd. Leith v. Irvine (183.3), 1 My. & K. 277. 

2161. .] — The ct. never allows an exor. or 

trustee for his time & trouble especially where 
there is an express legacy for his pains, etc. — 
Robinson v. Pett (1731), 3 P. Wms. 249 ; 2 Eq. 
Oas, Abr. 454 ; 24 E. R. 1049 ; sub nom. Robinson 
V. Lokkin, 2 Barn. K. B. 435, L. V. 

Annotations : — Apld. New v. Jones (1833), 1 Mac. & O. 

668, n. ; Be Barber, Burgess v. Vlnloome (1H86), 31 Ch. 1). 

77. Refd. Moore v. Prowd (1837), 3 My. & Cr. 15 J I'roH- 

wiok V. Woodhoad (1842), 1 Man. U G. 811. Mentd. 

Harrison v. Harrison (1846), 1 Hob. Eecl. 400. 

2152. .] — Exor. A trustee cannot claim com- 
pensation for j)ersonal trouble & loss of time in tlic 
performance of trusts under a will but should have 
made a special case for compensation before he 
entered on the performance of the trusts. — B rock- 
sopp V. Barnes (1820), 5 Madd. 90 ; 50 E. B. 829. 

2153. .] — The assignee of a mtgee., who was 

one of a firm of auctioneers, took possession of the 
mtged. property on account of non-payment of the 
money, & sold the property by auction under a 
power of sale. The expenses of the sale were 
charged by the firm of auctioneers ; — Held : the 
vendor was in the position of a trustee from the 
time of taking possession, & was not at liberty to 
charge for personal trouble. — Matthison v . 
Clarke (1864), 3 Drew. 3 ; 61 E, R. 801 ; sub nom. 
MATHI 80 N V. Clark, 3 Eq. Rep. 127 ; 24 L. J. Ch. 
202 ; 24 L. T. O. H. 105 ; 18 .Jur. 1020 ; 3 W. R.2. 
Annotations: — Refd. Furber v. Cobb (1887), 18 Q- Tl* D 

494 ; Re Doody, Fiaher v. Doody, Hlbbert v- I-loyjl, 

(18931 1 Ch. 129; Thorno v. Heard, [1894] 1 Ch. 699 ; 

The Bcnwoll Tower (1896), 72 L. T. 664 ; Bath v. Standard 

Land Co., [1911] 1 Ch. 618. 

2154. .]— In refunding profits improperly 

made by a trustee nothing can be retained as 
remuneration for services. — I mpioriai. Mer(^antile 
Credit Assocn. (Liquidators) v. Coleman (1873), 


L. B. 6 n. L. 189 ; 42 L. J. Ch. 644 ; 29 L. T. 1 ; 
21 W. R. 696, H. L. 

Annotations : — Consd. Transvaal Lands Co. v. New Belgium 
(Transvaal) Land & Development Co.. 11914] 2 Ch. 488. 
Mentd. Dunne v. English (1874), L. B. 18 Eq. &24 ; Be 
Coal Economising Gas Co., Cover’s Cose (1876), 1 Ch. p. 
182 ; Panama & South Pacific Telegraph Co. v. India 
Hubber, Gutta Percha & Telegraph Works Co. (1876), 
10 Ch. App. 520, n. : Bognall v. Carlton (1877), 6 Ch. p. 
371 ; Chesterfield & Boythoriio Colliery Co. v. Black 
(1877), 20 W. II. 207 ; New Sombrero Phosphate Co. v. 
Krlanger (1877), 5 Ch. D. 73 ; Emma Silver Mining Co. 
V. Grant (1879), 11 Ch. D. 918 ; Boston Deep Sea Unhing 
& Ice Co. r. Ansell (1888), 59 L. T. 345 : Turnbull v. West 
Riding Athletic Club, Leeds (1894), 70 L. T. 02 ; SUkstone 
& Haigh Moor Coal Co. v. Edey (1809), 69 L. J. P , 
Costa lUca Ry. v. Forwood, [1901] 1 Cvh. 746 ; Cookett v, 
Keswick, [1902] 2 Ch. 466. 

2155 . Order of court — Prospective & retro- 

spective allowance.] — Prospective A retrospective 
allowance to trustee for trouble. — MARbiiALL v. 
IIOLLOWAY (1820), 2 Swan. 432 ; 36 E. R. 081, L. C. 
Annotations Consd. Balnbrigge v. Blair (1845), 8 Beav. 

588. Mentd. Morison v. Morlsoii (1838), 4 My. & Cr. 
215 ; Ibbctson v. Ibbetson (1840), 10 Sim. 495 ; Ferrand 
V. Wilson (1846), 4 Haro, 344 ; Browne v. Stoughton 
(1846), 14 Sim. 369 ; Dungannon v. Smith (p4 6), 12 Cl. 
& Fin. 546 ; Turvln v. Nowcome (1856), 3 K. & J. 16 , 
Christie v. Gosling (1806), L. R. 1 H. L. 279 ; Martelli r. 
Holloway (1872), L. K. 5 H. L. 532 ; Towart r. Lawson 
(1874), L. R. 18 E(j. 190; Be Stamford & Warrington, 
Payne v. Grey, [1911 J 1 Ch. 255 ; Bo Lewis, Busk v. Lewes. 
[1918] 2 Ch. 308. 

2156. .] — Eorster V. Ridley (1864), 

4 I)e (r. ,1. A 8m. 452 ; 4 Now Rep. 417 ; 46 E. K. 
993; sub noni. Booster v. Kidli-.y, 11 L. T. 200, 

^niuHaho)} Refd. Be Salmeii, Salmni v. Bernstein (1912), 
107 L. T. 108. 

2157 . Provision In trust Instrument,] — 

Ellison v. Atrey (1748), 1 Ves. Sen. Ill ; 27 
E. R. 924, L. C. 

^nnofaOons /—Mentd. Baldw^in y* ^^^ver (1776), 1 Cowp. 
309 ; (’ongrovo v. Congreve (IJHl), 1 Bm. C. 0. 530 , 
Pierson r. Garnet (1786), 2 Bro. C. C. 38 ; Ayton v. Ljton 
(1787), 1 Cox, E(j. Caa. 327 ; Jeo v. Audley (1787), 1 Cox, 
Eq. Cos. 324 ; Hill v. (’hapman (1791), 3 Bro. 0. C. 391 ; 
Routlodge 1 ’. Dorril (1 794). 2 Vos. 357 ; Leake v. 

(1817), 2 Mer. 363 ; Stone v, Harrison (1846), 2 Coll, 715. 

2158 . .] — A trustee A exor., though 

taking under the will a commission as a satisfaction 
for his trouble, entitled to allowances under a 
general trust to set A manage, as he should think 
proper, A o\it of tht‘ rents A profits to pay all rates 
A taxes, charges of repairs, stewards’, bailms , A 
gaineke(‘i)eis’ salaries A expenses, A all other 
charges A expenses ho should think proper. 
Webb r. Shaftesbury (Earl), Shaftesbury 
(Ear I.) V. Arrowsmith (1802), 7 Ves. 480 ; 32 

^mSk!o”V;-EeM. Tte Skmfs Settlmt.. Skcul^ 

(1889). 42 Ch. 1>. 522. MenW- “.““''./'if Eu* 

Haro. 245; Bethcll v. Abraham (1873), L. B. 17 Eq. 

21. 

2159 . ,] — Testattir devised A be- 

queathed his freehold A leasehold estate to trustees 
for sale. A he “ declared that his trustees respec- 
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2148 I. JVhet/ier allowed.] — Tnistocw 
are not entitled by any practice of the 
colony to deduct anything from the 
trust estate by way of commiBsion for 
their pains or trouble. — Wilkham v. 
Kino (1879), 1 Q. L. J. 13.— AUS. 

214811. .]— Pj.OMi.EY V. Shep- 

herd (1896), 17 N. S. W. Eq. 215. — 
AUS. 

2148111. .] — Trustees ofamimicl- 

pality are entitled to a commission on 
moneys passing through their hands as 
compensation for their care & trouble 
In the management of the trust. — 
Be CoBouBO Town Trust Combs. 
(1875), 22 Gr. 377.— CAN. 

2148 Iv. .] — Life Assoon. of 

Scotland v. Walker (1876), 24 Gr. 
293.— CAN. 

2148 V. .] — Stephen v. Miller 


(B. C.), [1918 1 2 W. W. R. 1042 ; a//(f. 
(1919). 59 S. C. K. 690 ; 17 D. L. R. 698. 

-CAN. 

2148 vl. .]- Be IIueHLS (1919), 

43 O. L. R. 594.— CAN. 

2148 vii. .]—/?<’ OUMBBY (1809), 

1 Ball & B. 189.— IR. 

2148 viii. . J— Taylor v. Tai lor 

(1843), 4 Dr. & War. 124.— IR. 

2148 Ix. .] -Be White, I^bam 

V. WHiiE, [1918] 1 I. R. 512.— IR. 

2 148 X. . ] —Clarke, etc. ( W ei.l- 

WOOP’S TRUSIEEH) V. 

Hill) (1850), 19 Dunl. (j^. of Sese.) 
187 ; 29 Sc. Jur. 86. — SCOT. 

2146 xi. .] — Pkddif. v. Beve- 

RioaE (1860), 22 Dunl. (Ct. of Sess.) 
707 ; 32 Sc. Jur. 269. — SCOT. 

2167 i. Provision in trust inatru- 

uieni.]—Be Bdbdekin's Estate (1901), 


declared that his truste es respe c- 

1 S R. N.~S. W. 1 ; 18 N. S. W. W. 
N. iso.— AUS. 

2167 6. — .1— /?r Medwin 

(1919), 15 TaH. L. 11. 75.— AUS. 

2167 iil. •] -iff ANDERSON. 

[192.5 ) 1 D. L. R. 371 ; 56 O. L, R. 228- 
—CAN. 

What must be considered.} 

— In fixing the amount of compensa- 
tion to truBtoes, there should be taken 
Into conslderatjon the magnitude of 
the trust, the core & responsibility 


Clarke, ETC. (Well- nprlngiTig therefrom, the time occupied 

lEEB) V. Boswell (or performing its duties, the skill & 


ability displayed, & the suooess which 
had attended Its administration. — 
Re Sanford (1909), 18 Man, L. R. 413 ; 
10 W, L. R. 82.— CAN. 

g. .] — Caldwell v. 

Fleming, [19271 N. Z. L. R. 145. — 
N,Z. 
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Sect, 3. — Rights of trustees: Sub-sect 4, B. ; sub- 
sect. 5, A.f B, & C, Sect, 4 ; Sub-sect 1.] 
lively should be entitled to have receive, out of 
the trust moneys, all costs, charges & expenses, 
fees to counsel & for advise, & for professional 
assistance, & loss of time, paid, incurred, sustained 
or occasioned in or about the execution of the 
trusts or in anywise relating thereto.” One of the 
trustees was a land surveyor, & he superintended 
the management & sale of the estates : — Held : 
he was entitled to a compensation for loss of time. 
— WtLLie V. Kibble (1839), 1 Boav. 559 ; 48 E. R. 
1057. 

2160. .] — The common form clause 

authorising a trustee to charge &> be paid for work 
done by him ” whether in the ordinary course of his 
profession or business or not ” does not justify a 
charge for time & trouble in matters altogether 
outside the scope of his profession or business. — 
Clarkson v. Robinson, [1900] 2 Ch. 722 ; 69 
L. J. Ch. 859 ; sub nom. Re Robinson, Ctarkson v. 
Dixon, 83 L. T. 164 ; 48 W. R. 698. 

Anrwiationa : — Consd. Re Dovereux, Re Garrood (1902), 46 
Sol. Jo. 320. Mentd. Re St. Albans, Loder v. St. Albans 
(1900), 49 W. K. 74. 

.] — See, also, Executors, Vol. XXIV., 

pp. 597-599, Nos. 6303-6312 


Sub-sect. 5. — Protection op the Court. 

A, In General, 

See R. S. C., Ord. 54 a, 55, r, 3 ; Executors, 
Vol. XXIV., pp. 767-770, Nos. 7974-7800. 

2161. Right to protection & direction.] — A 
trustee is entitled to his costs, unless he acts from 
motives of obstinacy & caprice. 

Tmstees are entitled to the protection & direc- 
tion of the ct. in the exercise of their trusts & can 
never be called upon to pay costs unless they refuse 
to act without suit merely from obstinacy & 
caprice (Leach, V.-C.). — Taylor v, Glanvillb 
( 1818), 3 Madd. 176 ; 56 E. K. 475. 

Annotations: — Consd. Qoodson v. Ellisaon (1827), 3 Rubs. 

583. Apld. Angler v. Stannard (1834), 3 Ji. J. Ch. 216, 

Bold. Re Swan (1864), 2 Hem. & M. 34. 

2162. .] — C GODSON V. Ellisson (1827), 3 

Russ. 583 ; 38 E. R. 694, L. C. 

2163. .] — Upon a bill filed by trustees for 

the directions of the ct. in execution of the trusts 
of a will, if the trustees have notice of any doubt 
as to the title of testator to a part of the estate 
devised, the person who may be benefited by that 
doubt is properly made a deft, to the suit, & the 
ct. will not proceed to the execution of the trusts 
of the will until that doubt is removed, either by a 
proceeding at law, or by such other course of 
inquiry as the ct. may think proper to direct. 

The trustees, having notice of the doubt as to 
the validity of the recovery, could not safely 
proceed in the execution of the trusts of the will 
as to that particular estate until that doubt was 
removed ; & it is the duty of the ct., by its decree, 
to adopt such course for the protection of the 
trustees as shall have the effect of removing the 
doubt before it proceeds to deal with the estate 
as a part of the subject of the trust (Leach, M.R.). 
— Talbot v, Radnor (Earl) (1834), 3 My. & K. 
252 ; 40 E. R. 96. 

Annotations : — Conid. A.-G. v. Avon (otherwise Aberavon) 

Corpn. (1863), 3 De G. J. & Sm. G37. I do not think that 

persons olalining a title purely adverse to a trust can be 

made parties to a suit for the execution of the trust. The 


. case of Talbot v, Radnor {Earl) is the only case of which 

I am aware at all bearing upon 'this point ; & that case 

has been constantly dl8iy)proved of & never followed 

(Turner, L. J.), Mentd. warren v. Hudall, Ex p. Godfiw 

(I860), 1 John. & H. 1 ; Long v, Kent (186M, 12 L. T. 

794 ; Pitt V. Pitt (1872), 26 L. T. 827 ; Re Kensington. 

Longford v, Kensington, [1002] 1 Ch. 203. 

2164. .1 — Dunkin V, Ward, No. 2619, post, 

2166. .] — Frosts v, Hamilton, No. 2718, 

post, 

2166. .] — Testator bequeathed funds stand- 

ing in the name of A., her trustee, to B., 0,, & D., 
her exors. upon certain trusts, & she directed A., 
within six months after her death, to execute a 
deed, declaring that he, his exors., etc., would 
“ thenceforth stand & be possessed ” of the funds 
upon the trusts declared by her will : — Held : A. 
was a co-trustee of the funds under the will, & 
could not safely transfer them to B., C., & D. 
without the sanction of the ct. . . . there was so 
serious a doubt, that no one would have advised 
him to act without the sanction of the ct. (Romilly, 
M.R.). — Iredell v, Iredell (1854), 18 Beav. 202 ; 
52 E. R. 80. 

2167. .] — ^A fund was settled on A. for life, 

with remainder to such of his children or remoter 
issue by his deceased wife as he should appoint. 
Shortly before his son, the only child of the marri- 
age, attained twenty-one A. requested the trustees 
to prepare for a transfer of the fund to himself & 
his son, such transfer as to the greater part of the 
fund to be into A.’s own name. Not long before 
this A. had complained to one of the trustees of 
his son’s extra vagence, & had said to the solrs. of 
the trustees that a son ought to be dependent on his 
father. On the son’s coming of age, A. made an 
appointment of the fund to him, & they then ap- 
plied to the trustees to transfer it into their joint 
names. The son was living with the father’s solr. : 
— Held : the trustees had been rightly allowed their 
costs of a suit to obtain such transfer ; for that 
they were justilled in declining to make it without 
the sanction of the ct., though the son was repre- 
sented by a separate solr., & declarations were 
made that there was no bargain between him & 
the father for the father’s benefit. — King v. King 
(1857), 1 Do a. & J. 603 ; 27 L. J. Ch. 29 ; 30 
L. T. O. S. 177 ; 4 Jur. N. S. 721 ; 0 W. R. 85 ; 
44 E. R. 881, L. JJ. 

Annotation : — Reid. Bradby v. Wbitcliurcb, [1868] W. N. 81. 

2168. .] — Where a trust is to be executed the 

trustee is entitled to apply for the direction & 
indemnity of the ct. — Hutton v, 8ealy (1858), 
27 L. J. Ch. 263 ; 4 Jur. N. S. 450 ; 6 W. R. 350. 
Annotation Retd, Macrae v. Ellerton (1858), 27 L. J. CJh. 

777. 

2169. .] — Wherever a trustee comes & asks 

the ct. for a declaration of its opinion, upon a 
difficulty created by the document which consti- 
tutes him a trustee, it is the duty of the ct. to hold, 
that if there be a reasonable question or doubt, the 
trustee is entitled to come to the ct. to have that 
question determined (Romiu.y, M.R.). — ^Merlin 
V, Blagrave (1868), 26 Beav. 126 ; 53 E. R. 684. 

2170. .] — There could bo no doubt that 

trustees who had executed their duty must have a 
right to file a bill to ascertain whether any moneys 
were due from them to their ccstuis que trust or, 
vice versd, from the cestui que trust to them (Wood, 

V. -C,). — Singleton v, Selwyn (1863), 3 New 
Rep. 27 ; 9 L. T. 408 ; 9 Jur. N. S. 1149 ; 12 

W. R. 98. 

2171. Question of construction.] — The ct. 


PART III. SECT. 8, SUB-SECT. 6. 
—A. 

2161 1. Right to protection dr direction,] 


— Outhouse v, Hickman (1850), 12 
N. B. R. (1 Hon.) 38. — CAN. 

2161 li. .] — The ct. dlscoiinto- 

nanoes imnocoBsary or useless suits 


against trustees. — L iddell v. Deacon 
(1873), 20 Gr. 70.— CAN. 

2161 iU. .]— Foster c.M'Mahon 

(1847), 11 I. Kq. R. 287.— IR. 
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will not, under Law of Property (Amendment) 
Act, 1869 (c. 36), s. 30, give its opinion for the 
guidance of trustees on the effect of a limitation 
contained in an instrument . — Re IIooper (1861), 
29 Beav. 666 ; 30 L. J. Ch. 795 ; 26 J. P. 692 ; 
7 Jur, N. S. 595 ; 9 W. R. 729 ; 64 E. R. 782. 

2172. Exercise of discretionary power.] — 

Did any one ever hear of a trustee invested with 
such a discretion that he could not exercise it in 
such manner as he pleases, namely, if ho thinks 
fit, by obtaining the direction of the ct. as to the 
particular mode in which he shall exercise it 
(Warrington, J.). — Law Guarantee Trust & 
Accident Society v. Munich Re-Insurance (Jo., 
[1912] 1 Ch. 138 ; 81 L, J. Ch. 188 ; 105 L. T. 987. 

Trustee In bankruptcy .] — Sec Bankruptcy, 
Vol. IV., pp. 211, 212, Nos. 1962-1971. 

.] — See^also, Solicitors, Vol. XLII.,p. 117, 

No. 1130. 


B, Practice. 

See R. S. C., Ords., 54a, 55., 

2173. When summons taken out.] - R. S. C., 
Ord. 56, r. 3 (c), only relates to the doing or the 
abstaining from doing by trustees of some act 
within the scope of their trusts, & an original ing 
summons ought not to be taken out under that 
rule for the purpose of obtaining a direction to 
trustees to do or to abstain from doing an act 
which is outside the scope of their trusts. — 
Suffolk v. Lawrence (1884), 32 W. R. 899. 

2174. Who may be defendant.] — Talbot v. 
Radnor (Earl), No. 2163, ante. 

2175. Ascertainment of trust fund.] — Where 
trustees of a will refuse to exercise their discretion | 
as to the appropriation or investment of a capital 
sum to produce a certain yearly income, <fe apply 
to the ct. for directions there is an established rule 
that the ct. will order the amount of the trust 
fund to be ascertained by reference to the sum 
required to bo invested in Consols, as Iho recog- 
nised permanent Govt, security, in order to pro- 
duce the yearly income, & not by reference to the 
sum required to bo invested in any other Govt, 
secui’ity such as 4 per cent, (tax free) War Loan. — 
Re Hollins, Hollins v. Hollins, [1918] 1 Ch. 
603 ; 87 L. J. Ch. 326 ; 118 L. T. 672 ; 34 T. L. R. 
310 ; 62 Sol. Jo. 403, C. A. ; revsg. (1917), 87 
L. J. Ch. 135. 

Annotation: — Refd. Re Marsh, Rhys v. Needham (1917), 

62 Sol. Jo. 141. 

2176. Special case stated.] — By the combined 
effect of R. 8. (J., Ord. 34, r. 8, & the saving clause 
in Statute Law Revision Act, 1883 (c. 46), the pro- 
tection given to trustees & others acting on the 
declaration of the ct. on a special case is preserved, 
notwithstanding the repeal of the Act. — Forster 
V. SCHLESINGER (1886), 64 L. T. 51. 

C. Costs. 

SeCy generally. Part III., Sect. 3, sub-sect. 3, 
ante. Sect. 10, post. 

2177. Whether trustees liable.] — Taylor v. 
Glanville, No. 2161, ante. 

2178. .] — A trustee seeking the direction 

& indemnity of the ct. as to the execution of Iris 
trust is whether pltf. or deft, entitled to his costs ; 
unless the act required to be done leads to no 


responsibility, & the motive of the trustee is 
obviously vexatious. — Curteis v. Candler (1821), 
6 Madd. 123 ; 66 E. R. 1039. 

2179. .1— Goodson V. Ellisson (1827), 3 

Russ. 583 ; 38 E. R. 694, L. C. 

2180. Appeal from direction of court.] — 

The right of trustees exors. to obtain the direc- 
tion of the ct., without being liable to costs, does 
not apply to an appeal. 

I have never considered this [right to obtain 
direction of the ct.] as applying to the appeal. It 
does apply to taking the direction of the ct. in the 
first instance, but when they have got that, then 
their own indemnity is obtained. If their view of 
their own interest makes them think it expedient 
to have it heard again, then it can be heard at their 
own expense (Lord Cottenham, C.). — Rowtand 
V. Morgan (1848), as reported in 18 L. J. Ch. 78 ; 
13 Jur. 23. 


Aniuttahons :~Tillenid. AiulKley v. Horn (ISriO), 1 Do G. F. 
Ac J. 220 ; Scarsdalo v. Carzon (I860), 1 John. & H. 40 ; 
llolmesdalo v. WcHt (1866), L. R, 3 Eq. 474 ; Shelley v. 
Shelloy (1868), L. It. 6 Kq. 540 : llarrlnjcton v. Harring- 
ton (1871), L. H, 5 H. L. 87 ; Re Johnston, Coekorell v. 
Essex (1884), 26 Ch. D. .5.08 ; Re Ilarconrt, Portman v. 
Portman, [1921] 2 Ch. 491. 

2181. .] — One of applts. was the 

surviving trustee of the will ; ho & the other 
applt. were perfectly entitled to take the opinion 
of Mr. Justice Chitty as to what was right to be 
done ; but when they appeal to tliis ct. from him, 
being absolutely })rotocted as trustees by his deci- 
sion — 1 do not say they ai’e wrong in appealing, 
but they appeal to this ct. under the ordinary 
conditions of applts. ^ they fail in the appeal ; 
therefore tliis appeal must bo dismissed with 
costs (Lord Esher, M.R.). — 7ie Radnor’lS (Earl) 
Will Trusts (1890), 45 Ch. 1). 402 ; 69 L. J. Ch. 
782 ; 6 T. L. R. 480. 

Annotations : — Mentd. Re Ailcsbury's S. E., [1892] 1 Ch. 
.506 ; Mogridgo v. C’lapp, [1892] 3 Ch. 382 ; Hampden v. 
Buckinghamshire, (1893] 2 Ch, 531 ; Re Fetherston- 
haugh’8 Estate (1898), 14 T. L. It. 167; Re Hope, De 
Cetto t\ Hope, [1899] 2 Cb. G79 ; Re Townshend’g Settlmt. 
(1903), 89 L. T. 091 ; Rc Hope’s S. E. (1910), 20 T. L. R. 


2182. Costs of person made party to suit.] — 

A person made party to a suit for protection of 
trustees, entitled to his costs out of trust fund. — 
Kicks v. Wrench (1821), 0 Madd. 93 ; 66 E. R. 
1026. 


Sect. 4.- DEALINGS WITH BENEHCIARIES AND 
THEIR INTERESTS. 

Sub-sect. 1. — In General. 

2183. Whether valid — Dealings unconnected with 
trust.] — (1) The circumstance that two parties 
stand to each other in the relation of trustee & 
cestui que trust does not affect any dealing between 
them unconnected with the subject of the trust. 

(2) The trustee selling is bound to procure the 
best price he can for the property the law will 
not permit him to put himself in a situation where 
his interest would bo inconsistent with his duty 
(Jx)RD Cottenham, C.). — Knight v. Marjori- 
banks (1840), 2 Mac. & G. 10 ; 2 H. & Tw. 308 ; 
42 E. R. 4, L. C. 

Annotations : — Generally . Mentd. Kirkwood v. Thompson 
(1865), 2 Horn. & M. 392 ; Htishbrook v. Lawrence (1869), 
1#. K. 8 Eq. 25 ; Melbourne Banking; Corpn. «. Brougham 
(1882), 7 App. Cas. 307. 


2172 I. Exercise of discretionary 

power.] — Re Steen’s Trusts, Steen 
V. Peebles (1890), 26 L. R. Ir. 544. — 


PART HI. SECT. 4, SUB-SECT. 1. 

h. Whether valid .] — The relationship 
of trustee &: cestui que trust docs 


ot prevent contracts between them 
eing valid, but they are closely 
?ru(ini8cd by the ci.—Re nxri'TUN 
ISTATE, Re Flynn Estate, Swii 'r 
ANADiAN Co., Ltd. V. Bull A 
A TRICK (Alta.), [1926] 4 D. L. R. 
)80 ; [I926J 3 W. W. K. 609.— CAN. 


k. .] — Re M‘Kenna’8 Estate, 


Ex. p, Bustefd (1861), 13 I. Ch. R. 
239 ; 13 Ir. Jur. 330.— IR. 

l. .1 — Cane v. Allen (1814), 

•2 Dow, 289.— IR. 

m. Where interest conflicts with 
^/7tG/.]— L arnach V. Allbynb (1862), 
I W. & W. 342.— AUS, 

n. .1 — A trustee must not 
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Trusts and Trustees. 


Sect. 4. — Dealings with beneficiaries and ihevr in- 
teresta: Sub-sects, 2 & S, A.] 

2184. Delay in setting aside transaction.] — 

Testatrix gave a share in her residuary estate 
in trust for her daughter for life, with remainder 
to the daughter's children, & if none attained 
twenty-one, which happened, as she should 
appoint generally. In 1821 the daughter, without 
any legal advice except that of the acting trustee, 
who was a solr., & was under the will interested 
in the residuary estate, appointed that certain 
debts due from her husband to testatrix should be 
accepted as part of the daughter’s share. Her 
husband became soon afterwards bkpt., & died 
in 1853, & she died in 1868, having, in settlements 
of accounts with the trustees, from time to time 
pinjceeded on the footing of the deed : — Held : a 
bill filed by her representatives in 1869, to set aside 
the deed, on the ground of the appointment being 
a dealing between trustee & cestui que trust to the 
advantage of the former & prejudice of the latter, 
under undue influence & without independent 
advice, was too late. — Skottowe v. William.s, 
Williams v. Skottowe (1861), 3 De G. F. & J. 636 ; 
4 L. T. 719 ; 7 .Tur. N. S. 665 ; 45 F. R. 986. 
L. C. & L. JJ. 


Sub-sect. 2. — Gifts to Trustees. 

See, generally. Fraudulent & Voidable Con- 
veyances, Vol. XXV., pp. 253-266, Nos. 802-902 ; 
Gifts, Vol. XXV., pp. 503-505, Nos. 14-24. 

2185. Gift by cestui que trust — Whether ap- 
proved.] — This case proves the wisdom of the ct. 
in saying, it is almost impossible in the course of 
the connection of guardian & ward, attorney & 
client, trustee & cestui que trust, that a trans- 
action shall stand, purporting to be bounty for 
the execution of antecedent duty. There may 
not be a more moral act, one that would do 
more credit to a young man beginning the 
world, or afford a better omen for the future, 
than if, a trustee having done his duty, the cestui 
gue trust, taking it into his fair, serious, «fe well- 
informed consideration, were to bo an act of 
bounty like tliis. But the ct. cannot permit it 
(Lord Eldon, C.). — Hatch v. Hatch (1804), 9 
Ves. 292 ; 1 Smith, K. B. 226 ; 32 E. K. 615. 
Annotationa: — Consd. Davies v. Davies (1863), 4 Giff. 417 ; 

Lyon ». Home (1868), L. R. 6 Eq. 655 ; Liles v. Terry, 
Q. B. 679. Apia. Wright v. Carter, [19031 1 Ch. 
efd. Wood V. Dovraes (1811), 18 Ves. 120 : Hunter 
V. Atkins (1834), 3 My. & K. 113; Cheslyii v. 

Dolby (1836), 2 Y. & C. Ex. 170 ; Edwards v. M^lck 
(1842), 2 Hare, 60 ; Archer v. Hudson (1846), 15 L. J. Ch. 
211 ; Hlndson v. Weatherlll (1853), 1 Sm. & G. 604 ; 
Tomaon v. Judge (1855), 3 Drew. 306 ; Wright v. Vander* 
plank (1850), 8 De O. M. 6c G. 133 ; Turner v. CoUlns 
(1871), 7 Ch. App. 329. 

2186. .] — If it is a gift, it is equally 


impossible that it can stand, because a cestui que 
trust cannot give a benefit to a trustee (Romilly, 
M.R.). — Vaughton V. Noble (1861), 30 Beav. 84 ; 
64 E. R. 801. 

.] — See, also. Fraudulent & Void- 
able Conveyances, Vol. XXV., pp. 263, 266, Nos. 
876, 894-896. 

2187. Relationship of husband & 

wife.] — A gift from a cestui que trust to a trustee, 
even where the parties ore in the relation of wife 
& husband, can only be supported by very strong 
& clear evidence (Kay, J.). — Re Blake, Blake 
V. Power (1889), 60 L. T. 663 ; 37 W. R. 441. 

2188. Trustee receiving gift as stranger.] 

— For I take the rule to be this : there are certain 
relations known to the law, os attorney, guardian, 
trustee ; if a person, standing in those relations 
to client, ward, or cestui que trust, takes a gift or 
makes a bargain, the proof lies upon him, that he 
has dealt with the other pai*ty, the client, ward, etc., 
exactly as a stranger would have done, taking no 
advantage of his influence or knowledge, putting 
the other party on his guard, bringing everything 
to his knowledge which he himself knew. In 
short, the rule rightly considered is, that the 
person standing in such relation, must, before he 
can take a gift, or even enter into a transaction, 
place himself in exactly the same position as a 
stranger would have been in, so that he may gain 
no advantage whatever from his relation to the 
other party, beyond what may be the natural & 
unavoidable consequence of kindness arising out 
of that relation (Lord Brougham, C.). — Hunter 
V. Atkins (1834), 3 My. & K. 113; Coop, iem'p. 
Brough. 464 ; 40 E. R. 43, L. C. 

Annotations .’-Refd. Edwards v. Murick (1842), 2 Hare, 60 ; 

Cooko V. Lamotte (1851), 16 Beav. 234; Hobday v. 

Peters (No. 1) (I860), 28 Beav. 349 ; Coutts v. Acworth 

(1869), Xi. R. 8 Eq. 568 , Morgan v, Minett (1877), 6 

Oh. D. 638. 


yuB-sECT. 3 . — Purchase by Trustees. 

A. In General, 

2189. Whether right to purchase.] — Trustees, or 
persons acting under them, cannot be purchasers. — 
Whitackhe V. WiiiTACKUE (1725), Oas. temp. 
King, 13 ; 25 E. H. 195, L. 0. 

2190. .] — Trustee having engaged trust 

property in an adventure cannot sell either to 
himself or another. — W h-iKinson v. Stafford 
(1789), 1 Ves. 32 ; ,30 E. R. 216, L. C. 

2191. .j— Property devised to B. upon 

trust for sole was purchased by C. at his full value 
& subsequently conveyed to B. Upon a biU by 
the cestui que trust to set aside tlie purchase upon 
the ground of B.’s fiduciary relationship & alleging 
that 0. acted as B.’s agent in the transaction : — 
Held : B. was not entitled to retain the property. 


place himself In a position where his 
personal Interest may be In conflict 
with his duty to his cestui que trxtst , — 
Macartney v. Macartney, [1909] 

V. L. R. 183.— AUS. 

PART III. SECT. 4. SUB-SECT. 2. 
2186 1. Gift by cestui que trust- 
Whether approved.] — Wright v. Kaye 
(1906), 2 E. L. R. 47.— CAN. 

8186 11. .] — Raghunatii v. 

Varjivandas (1906), I. L. R. 30 Bom. 
578.— IND. 

PART in. SECT. 4, SUB-SECT. 3.— A. 

2189 1. Whether right to purchase .] — 
Crow v. Campbell (1884), 10 V. L. R. 
186.— AUS. 

2189 11. .] — A trustee having 

merely a dry trust of the legal estate 
In the property without any fiduciary 
relation In reeq)eot of It, is not pre- 


cluded from purchasing such property. 
— Sinnett V. Darby (1887), 13 V. L. K. 
97.— AUS. 


2180111. .] — The rule prohibiting 

trustees from pmehasing the tnisl 
property for themselves applies with 
equal force to the case of a trustee 
selling his own properly to himself & 
his co-trustees. — lie White, White v. 
MoLachlan (1910), 10 S. R. N. S. W. 
296 ; 27 N. S. W. W. N. 88.— AUS. 


2189 iv. .] — ^Wright v. Morgan, 

[1926] A. C. 788.— AUS. 

2180 V. .1 — King o. Keating 

(1865), 12 Gr. 29.— CAN. 

2189 Vi. .] — The rule ill equity is, 

that the trustee buying the trust estate 
win bo compelled to complete the 
purchase if considered for the advantage 
of those beneficially interested. — 
Heron v. Moffatt (1875), 22 Gr. 


370.— CAN. 

2189 vil. .] — Parker v. Thomah 

(1893), 26 N, S. K. 398.— CAN. 

2189 viii. .] — Hutton r. Jusiin 

(1901 ). 22 C. L. T. 23 ; 2 Q. L. R. 713 ; 
1 0. W. R. 64.— CAN. 

2189 lx. .] — Royal Trust Ck). v. 

Baie PE Chaleurs Ry. Co. (1907), 13 
Exch. C. R. 1.— CAN. 

2189 X. .] — Jfe Land Registry 

Act & Shaw (1915), 32 W. L. R. 85 ; 
9 W. W. R. 676 ; 24 D. L. R. 429 ; 22 
B. C. R. 11 6.— CAN. 

2180x1. .] — In a ct. of equity 

there is no rule directly forbidding 
transactions of purchase & sale between 
trustee & cestui que trust. — Kilbee v. 
Bneyd (1806), 2 Mol. 128.— IR. 

2189 xll. .] — Kino v. Anderson 

(1874), 8 I. R. Eq. 625.— IR. 
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The ct. will not uphold a purchase by a trustee, 
even although it appears that there has been no 
insufficiency in the purchase-money. — D yson v. 
Lum (1866), 14 L. T. 688 ; 14 W. R. 788. 

2192. Where no advantage to trustee.] — 

Trustee not to derive advantage from a purchase 
of trust property. — W helpdat.e v. CIookson 
( 1747), 1 Ves. Sen. 9 ; 27 E. R. 856, L. 0. 

Anno^iona : — York Bulldioffs Co. v. Mackenzie 
^ 8 Bro. PmI* Cas. 42. Oonsd. Kx p. Bennett (1805), 
10 Ves. 881. Apld. Aberdeen Ky. v. Blaikle (1854), 2 
Eq. Rep. 1281. Refd. Ex p. Lacey (1802), 6 Ves. 025 ; 
Kxp. James (1803), 8 Ves. 337. 


2193. ,] — To sot aside a purchase by 

a tinistee of the trust iiroperty, it is not necessary 
to show that he has made an advantage. 

This doctrine as to pm'chasos by trustees . . . 
rests upon this : that the purcliaae is not permitted 
in any case, however honest the circumstances ; 
the general interests of justice requiring to be 
destroyed in every instance (Lord Eldon, C.). - 
Exp. JAMES (1803), 8 Ves. 337 , 32 E. R. 386, i.. V. 


Annotations: — Apprvd. Austin v. Chambers (1838), 0 Cl 
& Fin. 1. Consd. Aberdeen Ry. v. Blaikio (1854), 2 K(i 
Rep. 1281. Apld. Panama & South Pacific Telegraph Co. 
V. India Rubber, Gutta Percha & Telegraph Works Co 
(1875), 10 <jh. App. 515. Consd. buddy’s Tiufitee ■»’. 
Peard (1886), 33 Ch. D. 600. Refd. Oliver v. Coiu t (1820). 
Dan. 301 ; Carter v. Palmer (1842), 8 Cl. & Fin. 057 ; 
Imperial Mercantile Credit Assocn. v. Coleman (1871), G 
Clh. App. 582, n. ; Hickley v. Hickley, Same tn Same 
(1876), 2 Ch. D. 190 ; lie Boles & British Lnnd Co.’s 
Contract (1901), 71 L. J. Ch. 130; Nugent v, Nugent, 
[1908] 1 Ch. 046 ; Chrlstoforldes v. Terry, [1924] A. C. 500. 


2194. • — — .] — (1) It is now settled, that it 

is not necessary, in order to undo a sale to a trustee, 
to show, that he has made any advantage in the 
article of the purchase (Loud Eldon, (k). 

(2) The ground is, that his duly requires him, 
while he remains in that situation to carry to the 
sale even at the expense of the ceaiuis que h'vsf., all 
the information that is necessary to enable him 
to bring the estate to sale as advantageously for 
the cesiuvi qvc trust, as if ho were soiling that estate, 
his own for his own benefit. If that be the 


principle, with reference to the duty, a ct. of equity 
supposes to be imposed upon him, the inevitable 
consequence is, that, until by contract he shall do, 
what all the cases admit he may, but what it may 
be difficult to determine ho has done elToctually, 
shake off the character of trustee, put liimself 
in circumstances, in which he shall be no longer 
the person intrusted to sell, he shall not buy for 
himself (Lord Eldon, C.). — Ex p. Bennett (1806), 
10 Ves. 381 ; 32 E. IL 893, L. V. 

Annotations : — Generally, Consd. Ee Grundy, Ex p. Badenck 

B , Mont. & M. 231. Refd. Sanderson v. Walker, 
t)ell V. Walker (1807), 13 Ves. 001; lie Gundrv. 
Ex p. Qrylla, Ex p. Batten (1832), 2 Deao. & Ch. 290 ; 
Re Goren, Ex p. Cutis (1838), Deao. 242 ; Greenlaw v. 
King (1840), 4 Jur. 022 ; Hesse v. Brlant (1850), 6 Do 
G.ld. k G. 623 : Delves v. Delves (1876), L. R. 20 Eq. 77 ; 
Transvaal Land Co. v. New Iklgiiim Transvaal Land & 
Development Co., [1914] 2 C3h. <188. Mentd. Jie Brettell, 
Exp. Qoren (1838), 7 L. J. Ch. 187. 

2196. .] — Purchase liy trustees of the 

trust property set aside ; not being within the 
exception to the rule ; viz. full information to the 
cestui que trust ; & no advantage taken by the 
trustee of his situation to produce a beneficial 
bargain to himself. 

It is clearly then the case of a purcJiase by a 
trustee ; Sc upon the ordinary rule it cannot 
stand ; admitting, that a trustee may pur(‘hase 
from the cestui que trust, under the limitations, & 
with the restrictions laid down in Coles v. Trcco- 
ihickf No. 2196, post ; provided it is distinctly A fully 
understood by the cestui que trust, that he is selling 
to the trustee, <fc the trustee takes no advantage 
of his situation, to produce a beneficial bargain 


to himself . . . acquiescence may have the same 
effect as original agreement ; & may bar such a 
remedy as this (Grant, M.R.). — Randall v, 
Errinoton (1805), 10 Ves. 428 ; 32 E. R. 909. 
Annotation : — Refd. Panama & South Pacific Toleirraph Co. 
V. India Rubber, Outta Percha & Telegraph Works Co. 
(1876), 10 Ch. App. 620, n. 

2196. .] — Purchase under a trust for 

payment of debts, by the trustee, as agent for his 
father, both creditors in partnership, established 
under the circumstances ; particularly, that the 
cestui que trust had full information, & the sole 
management ; making surveys, settling the 
particulars, fixing the prices, etc. 

A trustee may buy from the cestui que trust, 
provided there is a distinct & clear contract, 
ascertained to be such after a jealous & scrupulous 
examination of all the circumstances, tlvat the 
cestui que trust intended, the trustee should buy ; 
& there is no fraud, no concealment, no advantage 
taken by the trustee of information, acquired by 
him in the character of trustee (Lord Eldon, C.). 
— Coles v. Trecothick (1804), 9 Ves. 234 ; 1 
Smith, K. B. 233 ; 32 E. R. 592, L. C. 

Annotations : — Apld. Randall v. Errington (1805), 10 Ves. 
423. Consd. Morpe v. Royal (1806), 12 Ves. 356 ; Plow- 
right V. Lambert (1885), 52 L. T. 646. Refd. Peacock f. 
Evans, Evans v. Peacock (1809), 16 Ves. 512 ; Cople v. 
Middleton (1817), 2 Madd. 410 ; Carter v. Palmer (1842), 
8 Cl. & Fin. 057 ; Tottenham v. Green (1863), 32 L. J. Ch 
201 ; Luddy's Trustee v. Peard (1886), .33 Ch. D. 5UU ; 
Tie Boles & British Land Co.'s Contract (1901), 71 L. J. 
Ch. 130. Mentd. Blugden v. Bradboar (1806), 12 Ves. 
466 ; Buckmaster V. Httrrop (1807), 13 Ves. 466 ; Emnirr- 
son V. Heells (1809), 2 Taunt. 38; Kemeys v. Pro( lor 
(1813), 3 Ves. & B. 57 ; Kenney v. Wexham (1822), 0 
Madd. 355 ; Henderson r. Barnewall (1827), 1 Y. & J. 
387 ; Gosbell v. Archer (1835), 2 Ad. & El. 500 ; Graham 
0 . Musson (1839), 7 Scott, 709 ; lie Robinson & Farrand, 
Ex p. HoldMwortli (1841), 1 Mont. D. U Do O. 476 ; 
Strickland v. 'Turner (1862), 7 Exch. 208 ; Coles v. Brtstowe 
(1868), L. R. 6 Eq. 149 ; Seal v. Clarldge (1881), 7 Q. B. D. 
616 ; Potter v. Peters (1895), 64 L. J. Ch, 367. 

2197. With consent of cestui que trust.] — 

CoLFS V . Trecothick, No. 2190, ante. 

2198. .] — Randall v. Errington, 

No. 2195, ante. 

2199. .] — Morse v. Royal (1806), 12 

Ves. 355 ; 33 E. R. 131, L. C. 


Annotations • : — Consd. Tomsou v. Judge (1855), 3 Drew 

306 ; Plowright v. Lambert (1885L 52 L. T. 046. Refd 

Trevelyan v. Charter (1835), 4 L. J. Ch. 209 ; Bartram v. 

Lloyd (1904). 90 L. T. 357. 

2200. .] — The nile in equity which 

invalidates a sale made by a trustee to himself is 
one which admits of some qualification ; & if it 
can be shown that the trustee has acted fairly & 
openly k> witJi tl>e concurrence of all parties having 
a primary int/orebt, the ct. will not set aside the 
transaction. — Dover v. Buck (1865), 5 Giff. 67 ; 
5 New Rep. 4d l ; 12 L. T. 136; 11 Jur. N. S. 
580 ; 00 E. R. 921. 

2201. Dissolution of fiduciary relationship.] 

— A trustee also may deal with his cestui que 
trust ; but the relation must be in some way 
dissolved, or, if not, the parties must be put so 
much at arm’s length, that they agree to take the 
characters of purcliaser & vendor ; & you must 
examine, wJiether all the duties of these cha- 
racters liav’^e been performed (Lord Eidon, C.). — 
Bibson r. Jeyes (1801), 6 Ves. 266 ; 31 E. R. 


1044, L. C. 

Annotations: — CoiUld. Morse v. Royal (1806), 12 Vefl. 366. 
Expld. Hunter v. Atkins (1834), Coop. temp. Broiigh. 464. 
Apfd. Barnard v. Hunter (1866), 28 L. T. O. S, 162. 
Consd. Pisanl v. A.-G. for Gibraltar (1874), L. R. 6 P. C. 
510 ; Plowright v. Lambert (1886), 62 L. T. 046 ; Moody 
V. Cox 6c Hatt, [1917] 2 Ch. 71. Retd. Adamson v. Kvitt 
(1830), 9 L. J. O. 8. Ch. 1 ; Dent v. Bennett (1839), 4 
Mv. Sc Cr. 269 ; Edwards v. Meyrick (1842), 2 Hare, 60 ; 
Cooke V. Lamotte (1861), 15 Bear. 234 ; Hoghton v. 
Uoghton (1862), 15 Beav. 278 ; Holman v. Loynea (1864) 


21971. With consent of cestuique trust, ]-~F ibhv. Fraser (1876), 9 N. S. R. (3 G. & O.) 614.— CAN. 
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Sect, 4. — Dealings with beneficiaries and their in^ 
terests: Sub-sect 3, ^ C.] 

4 De G. M. & G. 270 ; Sarery v. King: (1856), 5 H. L. 
Caa. 627 ; Waters v. Thom (1856), 22 Bear. 547 ; Johnson 
V. Fesemeyor (1868), 3 De G. & J. 13 ; Gresley v, Monsley 
(1859), 4 be G. & J. 78 ; Smith v. Kay (1859), 7 H. L. 
Cas. 761 ; King v. Anderson (1874), 23 W. R. 196 ; Wldgory 
V. Tepper (1877), 38 L. T. 434 ; Erlanger v. New Sombrero 
Phosphate Oo. (1878). 3 App. Cas. 1218 ; Lovesy u. Smith 
(1880), 49 L. J. Ch. 809 ; Ward v. Sharp (1884), 53 L. J. 
Ch. 313 ; Buddy’s Trustee v. Peard (1886), 33 Ch. D. 600 ; 
Readdy v. Prendergast (1886), 65 L. T. 767 ; Liles v. 
Terry (1895), 12 T. L. R. 26 ; Lagunas Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392 : BIsohofl’s Trustee 
t). Frank (1903), 89 L. T. 188 ; lie Rogorstone Brick & 
Stone Co., Southall v. Wcscomb, [1919] 1 Ch. 110. 

2202. .] — As to a purchase by a trustee 

of the trust property the rule is that it shall not 
prevail under any circumstances unless the con- 
nection appears satisfactorily to have been dis- 
solved, a tran^ction to be viewed with ^eat 
jealousy from the opportunity of acquiring 
knowledge as trustee, or by universal consent. — 
Dxp, Lacey (1802), 6 Ves. 625 ; 31 E. R. 1228, L. 0. 
Annotations: — Consd. Morse v. Royal (1806), 12 Ves. 355; 

Hamilton v. Wright (1842), 9 Cl. & Fin. Ill ; Baker v. 
Peck (1860), 3 L. T. 656 ; De Cordova v. Do Cordova 
(1879), 4 App. Cas. 692. Apld. Tie Worssam, Hemery v, 
Worssam (1882), 46 L. T. 684 ; He Postlethwaite, Poslle- 
thwalto V. Rickman (1888), 59 L. T. 68. Expld. Farrar v. 
Farrars (1888), 40 Ch. D. 395. Consd. Lagunas Nitrate 
Co. V. Lagunas Syndicate, [1899] 2 Ch. 392 ; Rowland v. 
Chapman, Rowland v. Corrlo, Rowland v. Corrle, Rowland 
V. Brandreth (1001), 17 T. L. R. 669. Refd. A’x p. James 
(1803). 8 Ves. 337 ; A, O. v. Dudley (1815). Coop. 0.146; 
Greenlaw v. King (1841), 10 L. J. Ch. 129 ; Benson v. 
Heathorn (1842), 1 Y. & C. Ch. Cas. 320 ; Aberdeen Ry. 
V. Blalkle (1854), 23 L. T. O. S. 315 ; Plowright v, Lambert 
(1885), 52 L, T. 646 ; He Boles & British Land Co.’s 
Contract (1901), 71 L. J. Ch. 130 ; Chriatoforldes v, Terry, 
[1924] A. C. 666. 

2203. .] — Bx p, Bennett, No. 2194, 

ante. 

2204. Purchase conflicting with fiduciary 

duty.] —The rule of equity, which prohibits pur- 
chases by parties placed in a situation of trust or 
confidence with reference to the subject of pur- 
chase, is not confined to a particular class of 
persons, such as guardians, trustees or solrs., but 
applies universally to all who come within its 
principle ; which is, that no party can bo permitted 
to purchase an interest, where he has a duty to 
perform, which is inconsistent with the character 
of purchaser. — G reenlaw v. King (1841), 3 Beav. 
49 ; 10 L. J. Ch. 129 ; 5 Jur. 18 ; 49 E. B. 19, 
L. C. 

Annotations: — Distd. Beaden v. King (1852), 9 Haro, 499. 
Reid. Guest v. Smythe (1870), 5 Ch. App. 653, n. Mentd. 
Boyd V. Barker (1859), 28 L. J. Ch. 44.5. 

2205. .] — Knight v. Marjoribanks, 

No. 2183, ante. 

Proof of propriety of transaction.]— aS'cc 

Sub-sect, 3, D., post. 

Purchase by barrister from client.] — See 

Barristers, Vol. III., p. 334, No. 237. 

Purchase by trustee in bankruptcy.] — See 

Bankruptcy, Vol. IV., pp. 221-223, 224, 238, 
Nos. 2064-2095, 2101, 2102, 2250, 2259. 

Purchase by executors.] — See Executors, 

Vol. XXIV., pp. 567-568, 689, Nos. 6054-6061, 
7151-7156. 


Purchase by mortgagor.] — See Mortgage, 
Vol. XXXV., pp. 409-502, Nob. 2300-2330. 

Purchase by solicitor from client.] — See 

Solicitors, Vol. XLII., pp. 79-86, Nos. 710-772. 

D. Trusts for Sale. 

2206. Whether right to purchase.] — A trustee for 
the sale of estates for payment of debts who 
purchased them himself by taking imdue advantage 
of the confidence reposed in him by pltf . & previous 
to the completion of the contract sold them at a 
highly advanced price decreed to be a trustee as 
to the sums produced by such second sale for the 
original vendor. — Fox v. Mackreth (1791), 2 
Cox, Eq. Cas. 320 ; 30 E. B. 148 ; sub nom. 
Mackreth v. Fox, 4 Bro. Pari. Cas. 258, H. L. 
Annotations: — Coud. Gibson v.^Jey©,? (1801), 6 Vos. 266 ; 


(1805), 10 VesV 423. Refd. HarSwloke v. Vernon (lf99), 
4 Ves. 411 ; A.-G. v. Dudley (1816), Coop. G. 146 ; Baker 
V. Pock (I860), 3 L. T. 656 ; Walters r. Morgan (1861), 3 
De G. F. & J. 718 ; Emma Silver Mining Oo. v. Lewis 
(1879), 4 C. P. D. 396 ; He Boles & British Land Co.'s 
Contract (1901), 71 L. J. Ch. 130. Mentd. Pell v. Midland 
Counties & South Wales Ry. (1869), 20 L. T. 288. 

2207 . .] — A truster who is a truster to sell for 

the benefit of other people cannot sell to himself. 
It is contrary to the policy of the law (Field, J.). — 
PiiOWRiGiiT V. Lambert (1886), 62 L. T. 046. 

2208. Where no advantage to trustee.] — 

There is no general rule, that a trustee to sell shall 
not be himself tlio purchaser : but he shall not 
thereby gain profit to himself. 

One of several trustees to sell having purchased, 
& afterwards sold at a profit, was therefore decreed 
to account for that profit with costs. — Whichcote 
V. Lawrence (1798), 3 Ves. 740 ; 30 E. B. 1248, 
L. C. 

Annotations :—Comd. Campbell v. Walker (1800), 5 Ves. 
678. Extd. Ex p, LQCoy (1802), 6 Vos. 625. Refd. 
A. G. V. Dudley (1815), Coop. G. 146 ; Hamilton r. 
Wright (1842), 9 Cl. & Fin. Ill ; Baker v. Pock (1860), 

3 L. T. 656. 

2209. Right to beneficiary to resale.] — 

There is no rule, that a trustee to sell cannot be the 
purchaser ; but, however fair the transaction, it 
must be subject to an option in the cestui que trust, 
if he comes in a reasonable time, to have a resale ; 
unless the trustee, to prevent that, purchases under 
an application to the ct. — Campbell v. Walker 
(1800), 5 Ves. 678 ; 31 E. B. 801 ; subsequent 
proceedings, sub nom. Sanderson v. Walker 
(1807), 13 Ves. 601, L. C. 

Annotations :~C0Tl8d, Boswell v. Coaks (1883), 23 Ch. D. 
302. Refd. Parkes v. White (1805), 11 Ves. 209 ; Sander 
son V. Walker (1807), 13 Ves. 601 ; Chalmer v. Bradley 
(1819), 1 Jac. & W. 61 : Roberts v. Tunstall (1846), 

4 Hare, 257 ; Aberdeen Ry. v. Blaiklo (1854), 2 Eq. Rop. 
1281 ; Baker v. Peck (1860), 3 L. T. 656. 

2210. Dissolution of fiduciary relationship.] 

— Tlie principle has often been laid down, that a 
trustee for sale may be the purchaser in this sense ; 
that ho may contract with his cestui que trust, 
that with reference to the contract of purchase 
they shall no longer stand in the relative situai ion 
of trustee & cestui que trust ; & the trustee, having 


2204 i. — — Purchase conflicting with 
flductary duty.] — McDonald v. Smyth 
(1894), 2(> N S. R. (14 R. & G.) 259.— 

CAN. 

o. — - Where objection by bevr- 
j^ancs ]— Scott r. Murray (1888), 
14 V. L. U. 708.— AUS. 

p. Necessity for full dis- 

clomrc.y~A tnietoo dealing with his 
cestui que trust is bound to communicate 
all facts at all material in the trans- 
ttotion.— Hope v. Beard (1860), 8 Gr. 
380. — CAN. 

q. Purchase by wife of irusiee.l — - 


There is no absolute rule of law that 
tho purchase of trust property by the 
wife of a trustee is illegal. — Burrfli r. 
Burrell’s Trustees, [1916] S. C. 
333.— SCOT. 

PART III. SECT. 4, SUB-SECT. 3.— B. 

2206 1. Whether right to purchase.]— 
A trustee for sale is no more competent 
to purchase tho trust property as agent 
for a stranger to the trust than he is t o 
buy It himself. — Stahl v. Miller & 
Kildali. (B. O.), [1918] 2 W. W. R. 
199 ; 40 D. L. R. 388 ; 56 S. C. R. 


312.— CAN. 

220611. .] — The rule lhat a 

trustee for sale is incapable of pur- 
chasing tho trust property applies to 
a person to whom under the terms of 
tho tnist agreement the trustee was 
required to, & did, give tho sole charge 
& general management of the trust pro- 
pert; . — McLennan v. Newton (Man.), 
[19211 1 D. L. R. 189; [1927] 3 

. W. R. 684.— CAN. 

2206 ill. .] — Henderson v. 

WOODROOFE, WiLSHKR & WiLSHER, 
[1921] N. Z. L. R. 411.— N.z. 
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through the medium of that sort of bargain 
evidently, distinctly, & honestly, proved that he 
had removed himself from the character of trustee, 
his purchase may be sustained (Lord Eldon, C.)* 
—Sanderson v. Walker (1807), 13 Ves. 001 ; 33 
E* El. 419, L. 0. 

2211. Conveyance of an estate to 

D. by way of security for the reinvestment of a 
specific sum of stock, & for payment of the divi- 
dends in the mean time, witli a power of sale in 
case of default. Under this deed, U. is a trustee 
for the party making the conveyance, &, as such, 
disabled from purchasing for himself so long as he 
continues to be a trustee without the consent of his 
cestui que trust v. Grazebrook (1817), 
3 Mer. 200 ; 30 E. R. 77, L. C. 

^nno(a<ions CJonsd. ]ie Bloye’s (1849), 1 Mac. & G. 
488. Befd. Orme v, Wright (1839), 3 Jur. 972 ; Robort- 
Bon V. Norris (1857), 1 Gill. 421 ; Warner v. Jacob (1882) 
20 Ch. D. 220 ; Farrar v. Farrars (1888), 40 Ch. D. 395 ; 
Nutt iJ.^EastoiMl 899), 47 W. R. 430 ; Hodson v. Doans, 

2212. Authority to purchase — Where at- 

tempt to sell ineffectual.] —After an ineffectual 
attempt to sell by auction an estate devised in 
trust for sale, liberty was given to one of the 
trustees to purchase it at the price at wliich it had 
been bought in, upon its appearing beneficial to 
the parties interested. — Eahmkr v. Dean (1803), 
32 Beav. 327 ; 55 E. Jl. 128 . 

2213. — .]— If any of the ccstuls 

que trust object, a trustee of an estate, though also 
a mtgee., will not be allowed to bid at a sale of the 
estate directed by the ct. ; but, seuihle, if the estate 
is not sold at the sale, the trustee may be allowed 
to become the purchaser under i)roposals to the ct. 
— Tennant v. Tren(;hard (1809), 4 Cii. App. 537 ; 
38 L. J, Gh. 001, L. 0. ; subsequent proceedings 
(1872), 41 li. J. (fii. 779, L. 0. 

Annotations : — Bold. Bennett v. Gaslight & Goko Co. (1882), 
52 L. J. Cb. 98. Mentd. Parker v. McKenna (1874). 10 
Ch. App. 107, n. ; lie Owen, 11 894 J 3 Ch. 220 ; Sadler v, 
Worley, 11894J 2 Ch. 170. 

2214. Purchase by retired trustee — Bona 

fide purchase.] — Apart from any circumstances of 
doubt or suspicion, there is no rule of the cl. that 
a person who has ceased for twelve years to b<‘ a 
trustee of an instrimient which contains a trust 


for sale, cannot become a purchasei* of propcTty 
subject to the trust. — Re Boles A British Land 
Co.’s Contract, fl902] 1 Ch. 244 ; 71 L. J. Ch. 
130; 85L.T.007; 60 W. R. 185 ; 4fi Sol. Jo. 123. 

Purchase through agent of trustee.]— 6'cc 
Agency, Vol. I., p. 470, No. 1514. 

2215. .] — ^A trustee acting under a deed in 

which is contained a power of sale, cannot be the 
purchaser under such i^ower of sale. — ^L ewis v . 
Hillman (1852), 3 II. L. Cas. 007 ; 19 L. T. O. S. 
329 ; 10 E. R. 239, II. L. ; affg. S. C. .^ub nom. 
Re Bloye’s Trust (1849), 1 Mae. A C. 488, L. C. 
Annotations: — Consd. Rath r. Standard Land Co,. 119111 

1 Ch. 618. Befd. Guest r. Smytho (1870), 5 Ch. App. 
653, n. ; M'Phorson v. Watt (1877), 3 App. Cas. 254 ; 
Buddy's Trustoo u. Poard (1886), 33 Ch. D. 500 ; He 
I'ostlethwalte, Postlcthwalte r. Rickiiian (1888), 69 L. T. 
58 ; Nutt V. Easton (1899), 68 L. J. Ch. 367 ; Ilodson v. 
Deans, [1903] 2 Ch. 647. Mentd. Re Hodge’s Settlmt. 
(1857), 3 K. & J. 213 ; He Barber's Trusts (1863), 2 New 
Rep. 671 ; Re Bird's Trusts (1876). 3 Cb. D. 214; Do 
Pereda v. De Mancha (1881), 19 Ch. J). 451 ; Re Parker’s 
Will (1888), 39 Ch. D. 303 ; Re Hoffe’s Estate Act, 1885 
(1900), 82 L. T. 556. 

2216. .] — No doubt where a i)er8on is a 

trustee for sale, & he sells the estate to himself, 
the transaction is absolutely A ipso facto void ; 
but if a trustee luirchases from his cestui que trust 


his reversionary interest which he is liable to pay, 
I do not assert it is absolutely void, but certfidnly 
the burden of proof lies on the trustee to show 
that every possible security A advantage were 
given to the cestui que trust, A that as much as 
possible was gained lor him in the transaction, & 
as could have been gained under any other cir- 
cumstances (Bomilly, M.R.). — Denton p. Donneb 
( 1856), 23 Beav. 285 ; 63 E. R. 112. 

Annotations : — Ooiud. Plowright v. Lambert (1885), 62 L. T. 

640. Befd. Headdy v. Prendergast (1886), 55 L. T. 767. 

2217. .] — Deft, being a trustee for sale 

could not acquire the beneficial ownership of the 
property except by a gift or sale from the cestui 
que t'Tust ; ho was under an absolute disability to 
acqmre it otherwise (Page Wood, L.J.). — Franks 
p. Bollans (1868), 3 Ch. App. 717 ; 18 L. T. 623 ; 
16 W. R. 1158, L. JJ. 

Annotation : — Mentd. Spencer v. Ilarriaon (1879), 5 C. P. D. 

97. 

2218. ,] — The owner of two estates in New 

Zealand, known as Surrey Hills A Windermere, 
provided by his will that they should be offered at 
valuations, made as therein directed, to testator’s 
son, who was one of the trustees under the will. 
After the death of testator, H. sold A conveyed his 
rights under the will, including his right to 
purchase the estates, to D., another son of testator, 
also one of the trustees. In 1907 the trustees sold 
Surrey Hills at a valuation, made as pi“ovidod, to D., 
as being entitled to exercise the option. In 1908 
Windermere, including land known as Chapman’s 
Block, whicli had been bought by tlie trustees 
without authority, was similarly sold to D. The 
farming stock on each estate was separately 
valued A included in the sale, though not referred 
to in the will. At the date of sale of Windermere 
D. had ceased to be a trustee, but he had arranged 
the sale before retiring from the trust. In 1922 
an action was brought to set aside tlic sales to D., 
for an account of i>rofits A payment to the trust ; 
— Held : the sales must be set aside, as the trustees 
could not sell to one of themselves without a 
conflict of duty A interest arising. — ^Wright p. 
Morgan, fJ926] A. C. 788 ; 95 h. J. P. C. 171 ; 
135 L. T. 713, P. C. 

.)— also, Fraudui.ent A Voidable 

Conveyances, Vol. XXV., p. 205, No. 896. 


I 


C. Repurchase. 

2219. Right to repurchase.] — Trustee sells the 
land to one who had no notice of the trust, A after 
a line A five years non-claim repurchases the land. 
Decreed he should stand seised in trust, as before 
the sale. — B ovy v. Smith (1682), 2 Cas. in Ch. 124 ; 
1 Vein. 00, 84 ; 1 Eq. Cas. Abr. 256 ; 22 E. R. 


877, L. C. 

Annotations : — Reid. Re Bank of Syria, Owen & Ashwoi^th's 
Claim, Whltworth’B Claim (1900), 49 W. R. 100. Mentd. 
Frogmorton d. Wright v. Wright (1773), 2 Wm. Bl. 889 ; 
Uluuidalclitch d. Nauntou v. Leman (1775), 2 Wm. Bl. 993. 


2220. Prior contract for sale executory.] — 

As long as a contract for sale remains executory, 
A the trustee or agent for sale has power either to 
enforce it or rescind or alter it, ho cannot repur- 
chase the property from his own purchaser except 
for the benefit of his principal. — Parker p. Mc- 
Kenna (1874), 10 Ch. App. 96 ; 44 L. J. Ch. 426 ; 
31 L. T. 739 ; 23 W. R. 271, C. A. 

Annotations : — Apid. Delves v. Gray, [1902] 2 Ch. 606. 
Befd. Re Canadian Oil Works Conni., Hay’s Case (1876), 
10 Ch. App. 693 ; Nant-y-glo A Blaina Ironworks Co. t>. 
Tamplin (1876), 35 L. T. 125 ; Bagnall v. Carlton (1877), 
C Ch, I). 371 ; Jfe West Jewell Tin Mining Co., Weston's 


2212 L Avihority to purchase — 

Where attempt to sell ineffectual.] — 
Hutton v. Justin (1901), 22 C. L. T. 
23 ; 2 0. L. R. 713 ; 1 O. W. R. 64.— 


CAN. 

2212 iJ. .] — Re (^oAl'S 

Trustees (1914), 51 Sc. L. R. 642.— 

SCOT. 


r. Purchase through agent of 

trustee.] — Re Follis, Kilbourn t>. 
Coulter (1874), 6 P. R. 160.— CAN. 
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Trusts and Trustees. 


Sect. 4. — Dedlinga toUh beneficiaries and their in- 
tereata : Suh-aect, 3, C.^ 1). <Sc EJ] 

Case (1879), 48 L. J. Oh. 425 ; Re Postlethw^te, Postle- 
thwalte V. Rlokman (1888), 69 L. T. 68 ; WlUiams v. 
Soott, (19001 A. O. 499 ; Perclval v. Wright, [1902] 2 Ch. 
421 ; Wright v, Morgan [1926] A. C. 788. Mentd. 
National Bank of Australasia v. United Hand-In-Hand & 
Band of Hope Co. (1879), 4 App, Cas. 391 ; Hopkinaon v. 
Lovering (1883), 11 Q. B. D. 92 ; lie Fltzroy Bessemer 
Steel, etc. Co. (1884). 60 L. T. 144 ; Guy v. ChurohUl & 
Sim (1886), 2 T. L. K. 855 ; Municipal Freehold Land Co. 
V. Polllngton (1890), 2 Meg. 307 ; Salford Corpn. v. Lever 
25 Q. B. D. 363 ; Armstrong v. Jackson, [1917] 


2221. ,] — A trustee cannot adopt for 

his own beneht an executory contract to purchase 
to which he is a party as vendor. — Wjuliams v . 
Scott, [1900] A. C. 499 ; 09 L. J. P. C. 77 ; 82 
L. T. 727 ; 49 W. K. 33 ; 10 T. L. R. 450, P. P. 
Annotation Apld. Delves v. Gray, [1902] 2 Ch. 606. 


2222. .] — Trustees contracted to sell 

real estate to deft, for £800. Before tlio date fixed 
for completion, deft, contracted to resell the same 
property to B., one of the trustees, at the same 
price, & required the conveyance to be made to 
D. as sub-purchaser, or as his nominee. D. 
subsequently declined to complete. In an action 
by the tmstees for specillc performance by deft, 
of the first contract, the only defence was a counter- 
claim by deft, for specific performance by D. of 
the second contract, or damages for the breach 
thereof : — Held : so long as the first contract was 
executory only, deft, having neither paid his 
purchase-money nor taken up his conveyance, the 
trustee, 1)., could not repurchase the property 
from his own purchaser, & the counterclaim could 
not bo enforced ; neither was deft, entitled to 
damages, as he must be deemed to have known 
that D. was incapable of purchasing under the 
circumstances. — Delves v . Cray, [1902] 2 (^h. 
600 ; 71 L. J. Oh. 808 ; 87 L. T. 425 ; 51 W. R. 56. 

2223. Prior sale bond fide — & for adequate 

price.] — Testator, who died in 1815, bequeathed 
two legacies of £400 one to E. for life, with 
remainder to her children, & another of £200 to 
her children at her decease ; & he devised his real 
estate in trust, charged with the payment of his 
debts & legacies, to Cl. & P., & he directed that if 
the personal estate should be insulficient to pay the 
debts & legacies, his trustees should raise the 
deficiency by a sale or mtge. of Ins real estate ; & 
he appointed G. & P. to be his exors. He died soon 
after, <fe G., who was a person of weak intellect, 
alone proved the will. In 1816 the real estate was 
sold for £1,000, being about the estimated value, 
to two brothers of P. & G., & P. joined in conveying 
it to them. In 1822 the brothers of P. sold the 
same estate to P. for £990 ; P. survived G., he 
continued seised thereof until his death in 1848, 
soon after which event it was sold by defts. in this 
suit, who were his devisees in trust, for £1,440. 
Testator’s personal estate proved insufficient to 
discharge ms debts & legacies, & £360 only was set 
aside to meet the legacies to E. & her children. 
This sum was invested, & the interest was regu- 
larly received by E. till her death in 1855. In 
1869 her children instituted the present suit against 
the devisees of P. for an account, <te to have his 
estate charged with the deficiency : — Held : the 
biU must be dismissed with costs, inasmuch as it 
could only have been supported on the ground that 
the sale in 1816, though nominally to P.’s brothei*B, 
was really to liimself, that it had been made at an 
under-value, & that it had taken place under 


circumstances of suspicion, & in this respect the 
evidence failed. — Baker v . Peck (1861), 4 L. T. 
3 ; 9 W. R. 472, C. A. 

Annotation : — Oonsd. Re Postlethwalte, Poatlethwalte v. 
Rickmaii (1888), 59 L. T. 58. 

2224. .] — The fact that a trustee 

has sold trust property in the hope of bein^ able to 
re-purchase it for himself at a future time is not of 
itself a sufficient ground for setting aside the sale, 
where the price was not inadequate or the sale 
improper in other respects. 

Trustees sold & conveyed trust property to W., 
a purchaser for value. Three months aiterwards 
the some property was conveyed by W. for the 
same price to one of the trustees, who sold it 
twenty years later at a very large profit : — Held : 
in the absence of proof of any agreement or under- 
standing existing at the time of the first sale that 
W. should sell or reconvey the property to the 
trustee, & the price being the full value at the time, 
the transaction ought not to be set aside. — Re 
Po^TLETHWAITE, POSTLETIIWAITE V, RlCKMAN 

(1888), 60 L. T. 514 ; 53 J. P. 367 ; 37 W. R. 200 ; 
5 T. L. R. 76, C. A. 

Annotation : — Reid. Vatclier r. Pauli, [1915] A. C. 372. 

Z). Evidence of Propriety of Transaction. 

2225. Onus of proof on trustee.] — Where a 
person holding a fiduciary character purchases 
from his cestui que trusty & the sale is complained 
of, this ct. imposes the burden of proof upon the 
purchaser to snow that all due protection has been 
afforded to the vendor ; a/i(er, where no such 
fiduciary relation .subsists. — Harrison v. Guest 
(1855), 6 De G. M. & G. 424 ; 25 L. J. Ch. 544 ; 
27 L. T. O. 8. 208 ; 2 .lur. N. S. 911 ; 4 W. R. 
585 ; 43 E. R. 1298, L. C. ; affd. (1860), 8 H. L. 
Cas. 481, 11. Jo 

Annotations: — Consd. Tlosher r. Williams (1875), L. R. 20 
Eq. 210. Refd. Denton v. Donnor (1856), 23 Beav. 285 ; 
Clark V. Malpass (1862), 31 Beav. 80 ; Baker v. Monk 
(1861), 4 De. G. J. & Sm. 388 ; Summers v. Griffiths 
(1866), 35 Bear. 27 ; Baker v. Loader (1872), L. R. 16 
Kq. 49 ; HilUard v. Eltfo (1874), L. R. 7 H. L. 39 ; Fry v 
Lane, Re Fry, Whittet v. Bush (1888), 40 Ch. D. 312. 

2226. .] — A trustee for sale cannot purchase 

the trust property, but an ordinary trustee may 
purchase the trust property from his ceatuia que 
trusty though the burden of proving the propriety 
of the transaction lies on the trustee. — liUPF v. 
1.0RD (1804), 34 Beav. 220 ; 11 L. T. 656 ; 10 
Jur. N. S. 1248 ; 55 E. R. 619 ; on appeal (1866), 
11 L. T. 695, L. C. 

;--Folld. Re Biol’s Estate, Gray v. Warner 
(1873), L. R. 16 Eq. 577. Re!d. Plowilprht v. Lambert 
(1885), 52 L. T. 616. Mentd. Lord v. Lord (1867), 2 Ch. 
App. 784, n. 

2227. .]” The rule that in a purchase by a 

trustee from his cestui que trusty the onus of proving 
the fairness of the transaction rests with the 
trustee, applies equally to a case where the parties 
are co-exors. — Re Biel’b Estate, Gray v . Warner 
(1873), I^. R. 16 Eq. 677 ; 42 L. J. Ch. 566 ; 28 
L. T. 835 ; 21 W. R. 808. 

Annotation : — Mentd. Harloe r. Harloe (1876), 44 L. J. Ch. 
512| 

2228. .] — There is no rule of law which says 

that a trustee shall not buy trust property from a 
cestui que trusty but it is a well known doctrine of 
equity that if a transaction of that kind is chal- 
lenged in proper time, a ct. of equity will examine 
into it, will ascertain the value that was paid by 
the trustee, & will throw upon the trustee the 
onus of proving that he gave full value, & that all 
information was laid before the cestui que trust 


PART III. SECT. 4, SUB-SECT. 8.— D. 

2226 1. Onus of nroof on trustee .] — 
Where a trustee deals with his cestui que 


trust for the trust property, it rests 
with the trustee to show that every- 
thing in connection with the transfer 
was fair & just. — B lain v . TerRY- 


BRRRY (1865), 11 Gr. 286.— CAN. 

222511. .] — Camsusa V. Ooig- 

PARRIPE (1904), 11 B.C. R. 177.— CAN. 
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when ifc was sold (Lord Cairns, C.). — Thomson v. 
Eastwood (1877), 2 App. Cas. 216, H. L. 
Annotations .‘—-Apprvd. Dougan v. Maoph 
197. Mentd. Cunningham v. Foot (1 
974 : The Kong Magnus, [1891] P. 223 
V. Lloyd, [1903] 1 Ch. 385 ; Lewis v. 

Vugler, Oiark v. Potter (1924), 93 L. J. 

2229. .] — ^Defender, who was one of the 

trustees & also a beneficiary under his parents’ 
marriage contract, purchased the interest in the 
trust estate of his brother, wlio was not a trustee. 
At the^ date of the purchase the interest of the 
beneficiaries had vested absolutely, but the trust 
estate had not been realised, & its ultimate value 
was uncertain ; but it was capable of being realised 
in the ordinary course of administration. Before 
pmehasing his brother’s share the trustee had in 
his possession a valuation of the trust estate made 
for the purpose of a loan on his own share. If the 
valuation turned out to be any where near correct, 
the trustee would make a profit of some hundred 
pounds on the purchase. The trustee never 
informed his brother of the valuation. On the 
brother being made bkpt., the trustee in bkpey. 
brought this action for reduction of the sale : — 
Held : the non-disclosure of the valuation rendered 
the sale null «fe void. — Dougan v. Macfherson, 
[1902] A. C. 197 ; 71 L. J. P. (\ 02 ; 80 L. T. 361 ; 
60 W. n. 689, H. L. 

h\ Avoidance of Purchas''. 

2230. General rule -tSale set aside.]- D yson v. 
LuM, No. 2191 , ante. 

2231. Parties to action.] — (1) The tenant for life 
of an estate, who was also devisee in trust in 
remainder for the children of testator, with a 
power of appointment by will amongst them, 
purchased & obtained from the objects of the 
power, a release of their reversion at an under- 
value, & devised the estate to her son in fee charged 
with debts & legacies. The son took possession 
of the estate, & paid off the legacies A charges. 
Fourteen years <te a half after the death of the 
tenant for life, & seventeen years after the pur- 
chase of the reversion, the assignee of one of the 
vendors, an object of the power, who had become 
insolvent, filed his bill to set aside the sale : — 
Held : the lapse of time was a bar to the relief ; &> 
the mere circumstance of the poverty of the cestui 
qne trust was not sufficient to excuse the delay. 

(2) Bill by one of several cestuis que trust against 
the devisee of the trustee to set aside the sale of an 
estate, which was made to the trustee by all the 
cestui que trust for one sum, & conveyed by one 
instrument : — Held : all the cestuis que tnest were 
necessary parties to the suit. — B ouerts v. 
Tunstall (1845), 4 Hare, 257 ; 14 L. J. Ch. 184 ; 
9 Jur. 292 ; 67 E. B. 646. 

Annotations: — As to (1) Refd. Smith v. Bakes (1855), 20 
Bear. 568; Harcourt v. White (1860), 28 Boar. 303 ; 
Clanrlcardo v. Henning (1861), 30 Boav. 175; lie 
Agricultnrlata* Inflco., Brotherhood’s Case (1862), 31 
Boav. 365 ; Agrioiilturlst Cattle Insoe., Spaokman’s Case 
(1865), 34 L. J. Ch. 323, n ; Browne v. McCllntock (1873). 
L. R. 6 H. L. 456. Oenerally, Mentd. Carey v, Cuthbert 
(1873), 22 W. R. 240. 

2232. Resale of property— At option of cestui que 
trust.] — General i^e upon a purchase of trust 
property by the trustees on their own account, 
that at the option of the cestui que trust it sliall be 
resold ; being put up at the price, at which the 
trustees purchased : who, if there is no advance, 
shall be held to their purchase. — T ester v. Lister 
( 1802), 0 Vea. 631 ; 81 E. B. 1231. 

Annotation : — Held. Guest v. Smythe (1 870), 39 L. ,T. Ch. 385. 


oraon, [1902] A. O. 
878), 3 App. Cas. 
; He Lloyd, Lloyd 
McKay, Algato v. 
K. B. 840. 


2233. Effect o! lapse of time — Before action to 
set aside.] — Hall v. Noyes {circa 1796), cited 
in 3 Ves. at p. 748 ; 80 E. B. 1262, L. 0. 

2234. .] — Bill to set aside a purchase 

by a trustee for himself & his children ; after a 
lapse of eighteen years, dismissed upon the length 
of time only. — Gregory v. Gregory (1816), Coop. 
G. 201 ; 36 E. R. 630 ; ajfd. (1821), Jac. 631, L. C. 
Annotations: — Consd. Roberts v. Tunstall (1845), 4 Hare, 

257. Apld. Baker v. Road (1854), 18 Beav. 398. Dlstd. 
Baker v. Peck (1860j, 3 L. T. 660. Consd. Clanrioarde v. 
Henning (1861), 30 Bear. 175. Refd. Chalmor v. Bradley 
(1819), 1 Jac. & W. 01 ; Cholmondeley v. Clinton (1820), 
2 Jao. & W. 1 : Wedderburn v. Wedderbum (1838), 4 
My. & Cr. 41 : Harcourt v. White (I860), 28 Bear. 303 ; 
Ridgway v. Newstead (1861). 3 De G. F. & J. 474 ; Re 
Agriculturists' Insce., Brotherhood’s Case (1862), 31 
Beav. 365 ; Re Agriculturist Cattle Insce., Spackman’s 
Case (1866), 34 L. J. Ch. 323, n. ; Gwynne v. (feU (1869), 
20 L. T. 50H, Mentd. Robertson v. Norris (1857), 30 
L. T. O. S. 253 ; Carey v. Cuthbort (1873), 22 W. R. 249. 

2235. .] — An exor., to whom his 

testator, having been liis partner in trade, had 
given liberty to purchase his share in the business 
at a valuation, had been left by his co-exors. to 
lake the whole execution of the trusts of the will ; 

the valuation appearing to have been made 
under his direction, & without due regard to his 
character as a trustee, the purchase set aside 
several years after his death. — 8tocken v. Htocken 
(1835), 4 L. J. Ch. 278. 

2236. .] — Roberts v. Tunstall, No. 

2231, ante. 

2237. .] — Bill, filed after seventeen 

years, to set aside a purchase of testator’s estate 
by his exor., at an undervalue, dismissed, on the 
ground of delay ; although the sale, if recent, 
would have been set aside. — Baker v. Read 
(1854), 18 Beav. 398; 52 E. B. 157; ajfd., 3 
W. B. 118, L. JJ. 

2238. — .] — On the death of an intestate, 

leaving foui* sons one daughter, the two eldest 
sons took out administration to his estate. 

By deed of family arrangement the five children, 
of wiiom the youngest son was an infant, mort- 
gaged to trustees their respective interests in their 
father’s estate for £1,084, that being the amount 
of the two-fifth shares therein of the daughter & 
the infant son, as shown by an account set out in 
a schedule, & based on a valuation made a year 
l>reviously, in which the figures had been altered 
to correspond with the increase or decrease in the 
various items since the valuation, <fe which showed 
a balance giving £542 to each child. Subject to 
the mtge., in respect of which specified sums were 
to bo paid by the three eldest brothers, the trustees 
were to hold the property in trust for the three 
oldest brothers. The sums to be paid by the 
latter were to form a sinking fund for the reduction 
of the principal of the shares. 

By her subsequent marriage settlement the 
daughter recited that she was entitled to the £642 
under the former deed, & settled that on trust for 
lierself for life, then for her husband for life, then 
for children as she should appoint by deed or will ; 
in default of appointment, for sons at twenty-one, 
<fc daughters at twenty-one or marriage ; if no 
children, & she survived her husband, for herself 
absolutely ; or if she were not the survivor, then 
as she should appoint by will, or, in default of such 
appointment, for her next of kin. 

In an action commenced, more than nine years 
after the deed of arrangement, by the daughter, 
lier husband & infant children, against her brothers 
& the trustees of the deed of settlement, to have 
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the deed of family arrangement set aside, except 
so far aa it was a security for i:642, on account of 
her shai'e, on the ground of infancy, undue 
influence, pressui*e, & want of legal advice, to 
have the settlement rectified : — Held : the special 
allegations of impropriety failed on the evidence, 
but, inasmuch as the deed of 1871 constituted 
a purchase by the administrators of intestate’s 
estate, who were in the position of trustees, from 
two of their cestuis que trusty & in such cases the 
parties must be dealing completely at arm’s lengt it, 
with full disclosure, & with entire absence of 
influence, pltfs. were entitled, immediately after 
the execution of the deed, to have it set aside, on 
the ground of the unsatisfactory natm'e of the 
valuation, & the purchasers not being at arm’s 
length ; & the mere lapse of time was no fatal 
bar. — Re Wokssam, Hemery v. Worssam (1882), 
61 L. J. Ch. 009 ; 40 L. T. 584. 

Delay due to poverty of cestui que 

trust.]— >866 Equity, Vol. XX., pp. 527, 638, 
Nos. 2605, 2670. 

2239, Reimbursement of trustee.] — York 
Buildings Co. v. Mackenzie (1795), 8 Bro. Pari. 
Caa. 42 ; 3 E. R. 432, If. L. 

Annoiationa :—Com6i. Aberdeen Ity. v. Plalkie (1854). 23 
Apld. Wi’iprht V. Morgan, [1926] A. C. 
788. Refd. Mill V. Hill (1852), 3 H. L. Cna. 828 ; Arm- 
Btrong V. Jackson, [1917] 2 K. B. 822. Mentd. Maule v. 
Maule (1816), 4 Dow. 303. 


2240. .]— A., by will, gave real property to 

trustees to sell ; one of the trustees became the 
purchaser, the consideration being siuns due from 
testator’s estate to him ; the estate descended to 
his son <fe grandson. 

Bill filed by a person having a reversionary 
contingent interest in the produce of the sale 
under tlie will, forty years aft/er the transaction, 

twenty-seven years after she came of age, to 
set aside the contract : — Held : the conveyance 
was void ; no laches were committed ; <fe the 
representative of the purchaser should be allowed 
the additional value of the estate, caused by the 
money expended in improvements, a reference 
being directed to the master for the purpose of 
ascertaining it.™ Chennell v. Martin (1831), 
9 L. ,T. O. S. Ch. 208. 


2241. — — .] — Testator bequeathed a sum of 
long annuities to trustees upon trust for his 
daughter for life, for her separate use, & after her 
death, upon trust for such persons as she should 
by will appoint. One of the trustees purchased 
of the daughter & lier husband the absolute 
interest in the long annuities, & took an assign- 
ment to himself of the daughter’s life interest in 
them, accompanied by what purported to be an 
execution by the same instrument of her testa- 
mentary power over the reversion, with a covenant 
by the daughter & her husband for quiet enjoy- 
ment, & for further assurance. It was alleged 
that the price paid was inadequate ; — Held : 
independently of any question of inadequacy of 
price, the transaction could not stand ; & upon 
the daughter’s offer, after her husband’s death, 
to repay the consideration money with interest, 
the deed was set aside. — S coi't v. Davis (1838), 
4 My. & Cr. 87 ; 2 Jur. 1057 ; 41 E. H. 34, 
L. C. 


^nnota(ion8T="M«iltd. lie Doss’s Trust (18,51), 1 8Iiii. N S. 
196 : Baker v. Bradley (1855), 7 De G. M. « G. 597. 

2242. .] —Purchase by a trustee & ex or. 


from his cestui que tirust of a portion of an un- 
ascertained residue set aside. 

An exor. purchased a share of the residue, &, in 
an administration suit, he was ordered to pay the 
assets into ct. minus the amount of the purchased 
share. Afterwards, in another suit, the purchase 
was set aside : — Held : the exor. was not entitled . 
on setting aside the transaction, to a decree for 
repayment of the consideration money, but it 
must be paid into ct. in the administration suit. 

In this case, a trustee of the testator’s will pur- 
chased of his cestuis que trust some shares of the resi- 
due. Tills ct. will not allow such a transaction to 
stand, except under circumstances of great specialty, 
& when it is clear that every species of pro 
lection has been given to the cestuis que trust. . . . 

The only question is, on what terms the trans- 
action is to be set aside. The usual rule is to 
reinstate the parties in the same situation in which 
they were at the purchase, i.e. the vendor to repay 
the purchase-money which he has received, & the 
purchaser to reconvey the property he has sold. 
It is obvious, however, that this rule is not 
applicable to every species of case. In this, I 
am of opinion that the £830 ought not now to be 
paid to deft. (Romilly, M.R.). — Smedley v. 
VARIJ 2 Y (1867), 23 Beav. 368 ; 63 E. R. 141. 

2243. Purchase-money paid charged on rever- 
sionary interest.] — If a trustee of a marriage settle- 
ment himself purchases a reversionary interest of 
the wife, comprised in the settlement, the sale 
will bo set aside, but on the terms that all money 
actually paid to the wife alone, or by her sole 
direction, shall be a charge upon that reversionary 
interest, after all the trusts of the settlement have 
been satisfied. 

A trustee cannot retire from the trust for the 
purpose of such a purchase.— Spring v. Pride 
(1864),4DeG..T. &Sm.395; 10 L. T. 473 ; 10 Jur. 

' N. S. 046 ; 12 W. R. 892 ; 40 E. R. 971, L. JJ. 
Annotations Tie GaskoU’s Tnists (1865), 12 L. T. 

763 ; JRe Clinton's Tniat, IIollwav’H Fund, Weare’s Fund 
(1871), L. R. 13 Eq. 295 ; Re Kills* TruBtB (1874), L. H. 
17 Eq. 409 ; Harrison v. Hairlson (1888), 13 P. D. 180. 

2244. Property resold by trustee — ^Liability for 
rents & profits.] — (1) A trustee who has pur- 
chased the trust property & sold it at a profit, & 
who has been compelled by a suit in equity to 
refund that profit, will not, except under circum- 
stances affecting him with moral fraud, be charged 
with the costs of the suit. 

(2) If he violates his trust, & is guilty of fraud, 
no doubt the ct. will oblige him to pay the costs 
which by his misconduct the cestui que trusts have 
been put to (per Cur.). — Baker v. Carter (1836), 

1 Y. & C. Ex. 250 ; 4 L. J. Ex. Eq. 12 ; 160 
E. R. 102. 

Annotation: — As to (1) N.F. Plowright v. Lambert (1885), 

52 L. T. 646. 

2245. .] — Upon the setting aside of a 

sale by a trustee of trust property to himself, & 
the reconveyance of the property to the bene- 
ficiaries, it is not the practice of the ct. to charge 
the trustee with interest on the rents & profits 
received by him since the date of the sale. 

The practice is correctly stated in Lewin on 
Trusts f 10th ed. p. 668. — Silkstone & Haigh 
Moor Coal Co. v. Edey, [1900] 1 Ch. 107 ; 69 
L. J. Ch. 73 ; 48 W. R. 137 ; 44 Sol. Jo. 41. 


Sub -SECT. 4. — Other Dealings. 

2246. Mortgage of trust property — To trustee.] — 

The trust deeds of certain Wesleyan Methodist 
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chapels contained powers of raising money, by 
mtge., for the purposes of the trusts : — Held : 
any of the trustees of the chapels might be mtgees. 
under this power, &, if they were such mtgees., 
they might exercise all the rights of mtgees., 
although in opposition to the trusts. — A.-G. v.* 
Habdy (1861), 1 8im. N. S. 338 ; 20 I.. J. Oh. 
460 ; 16 Jur. 441 ; 61 E. R. 131. 

Consd. Kirkwood v. Thompson (1865), 2 Hem. 

^ Mason’s OrphanoRe & L. & N. W. Ky., 
(1^ 691 8.'55), 4 De G. 

2247. .] — Ti'ustees who have got a 

legal estate, or an estate of any kind, either 
money or land, may lend money to the cestui que 
trust & get a bcneflcial interest in the ti‘ust 
property if they have no notice that there have 
been any prior incumbrancers (.James, li.J.). — 
Phipps v. Loveorove, Prosser i. Phipps (1873), 
L. R. 16 Eq. 80 ; 42 L. J. Cli. 892 ; 28 L. T. 
684 ; 21 W. R. 690, L. J. 

Annotations Apld. Newman v. Ne\^man {IBS')), 28 Oh. D. 

674. Refd. Low V. Bouvorie, [1891] 3 Ch. 82. 

2248. .] — A trustee wlio has the legal 

estate & takes from his cestui quc trust an assign- 
ment of the equitable interest by way of security 
for money advanced to the cestui quc trusty can 
avail himself of the legal estate as a protection 
against a prior incumbrance of which he had no 
notice. — Newman v. Newman (1885), 28 Ch. D. 
674 ; 64 L. J. Ch. 698 ; 62 I.. T. 422 ; 33 W. R. 
606 ; sub nom. Newman v. NI':wman, Brown v, 
Newman, 1 T. L. K. 211. 

2249. .] — A sale, lease, or mtge. made 

in accordance with an express power was good. 
On this I may refer to tne judgment of JjORD 
Cranworth (then Vice-Chancellor) in A.-f!, v. 
Hardyt No. 2246, an/r, where it was held that a 
trustee of a Wesleyan chapel under a deed which 
contained a power of raising money by mtge. 
might become himself a mtgec., A if he did so 
become, might exercise all the rights of a mtgee., 
although in opposition to the ti’usts (Sttruno, J.). 
— Re Mason’s Orphanage A London A North 
Western Ry. Co., [1896] 1 Ch. 54 ; 66 L. .T. (^h. 
32 ; 73 L. T. 466 ; 44 W. R. 61 ; 12 T. J.. R. 18 ; 
40 Sol. Jo. 34 ; ou appeaU [1896] I Ch. 696, C. A. 

Annotations: — Refd. Power v. Banka (1901), 70 L. J. Oh. 

700 ; JRe Howard Street CongTogutioiial Chapel, Sheffield, 

0913] 2 Ch. C90. Mentd. Ojdlvie r. Littleboy (1897), 13 

T. L. R. 399 ; A.-G. v. National Hoapital for Relief & 

Cure of the Paralyaed & Epileptic, [1904] 2 Ch. 252; 

A.-G. V. Foundling Hospital, [1914] 2 Ch. 154. 

Lease of trust property— To trustee In bankruptcy.] 
— See Bankruptcy, Vol. IV., p. 222, No. 2083. 

2250. Security obtained from cestui que trust.]-— 
A security obtained by a trustee from his cestui 
que trust by pressure through her husband, A 
without independent advice, A obtained by a 
husband from his wife by pressure A concealment 
of material facts, cannot be upheld. — 3 ’tjrnbujx 
A Co. V, Duvat., [1902] A. C. 429 ; 71 L. J. B. C. 
84 ; 87 L. T. 154 ; 18 T. L. R. 521, P, C. 
Annotations : — Consd. BlschofC's Trustee v. Frank (1903), 89 

L. T. 188; Chaplin v. Brammall, [lOOSTl K. B. 233 ; 

Howes V. Bishop. [1909] 2 K. B. 390. Refd. Shears v. 

Jones (1922), 128 L. T. 218. 


Sect. 6.— MAINTCNANCE AND ADVANCEMENT. 

Sub-sect. 1. — Maintenance. 

SeCy nowy Trustee Act, 1925 (c. 19), ss. 31, 32. 

2251. Provision for maintenance until portion 
payable — Maintenance payable half-yearly — Portion 


payable at Intermediate date — Claim for mainte- 
nance for period pro rata.] — By a marriage settle- 
ment maintenance for daughters is made payable 
half-yearly, at Lady Day A Michaelmas, until the 
portions become payable, which was at eighteen 
or marriage ; a daughter attained her age of 
eighteen Aug. 16 ; decreed to have her main- 
tenance pro rata from the last Lady Day to the 
time of her attaining her age of eighteen. — Hay v. 
Palivier (1728), 2 P. Wms. 501 ; 24 E. R. 835. 
Annotation : — Apld. Reyniah r. Martin (1746), 3 Atk. 330. 

2252. Sum given for maintenance — Donee not 
barred from sharing surplus profits.] —A particular 
sum being given for maintenance will not bar the 
party from being entitled to tlie suiplu.s profits. — 
Stafford (Earl) v. Buctcijey (1750), 2 Ves. Sen. 
170 ; 28 E. B. Ill, L. C. 

Annotations: — Mentd. Turner v. Turner (1783), 1 Bro. C. C. 

315 ; Buckeiidpre v. Ingrram (1795), 2 Vos. 652 ; Doe d. 

Chattaway v. Smith (1816), 5 M. & S. 12G ; Badhurn u. 

Jervis (1841), 3 Beav. 450 ; Tuylor v. Martindale (1841), 

5 Jur. 648; Rc Wynch's Trusts, Er p. Wyuch (1854), 6 

Do G. M. & G. 188 ; Re Rlvett-Comac’s Will (1885), 30 

Ch. D. 130. 

2253. Interest not given on arrears of main- 
tenance.] — Interest not given upon arieais of 
maintenance any more than upon arrears of a 
jointure. — Mellish v. Mellisii (1808), 11 Ves. 
516 ; 33 E. R. 619. 

2254. Direction for money to be applied for 
maintenance — No direction as to amount — Whether 
money may be raised.] — A term of years having been 
limited to trustees for the })urpo6e of raising a 
sum of money for the maintenance A education 
of the younger children of A., in such sljares A 
proportions, A such maimer A form, as A. should 
direct, A in default of any direction, to be applied 
for the benefit of such children ecpaJly, the same 
to bo paid to or for them respectively until their 
respective portions, provided for them out of 
other property, should be payable A paid. 

A., by his will appointed a certain portion for 
pltf., to bo vested in her at the ago of twenty-one 
years, or on marriage, A directed that a certain 
part of the interest A dividends thereof should bo 
applied towards her maintenance A education, 
but did not make any appointment, or give any 
directions relative to the sum of money raisoablo 
for that purpose under the said term : — Held : 
upon the construction of the settlements, pltf. 
was entitled to have her share of the money 
provided by the term, raised for her benefit, 
until the period when lier portion should become 
payable ; it was not improbable that it should 
be the intention of x^arents to provide a larger 
fund for the education of children than the mere 
income of their future portions, the portions of 
younger children of great families being seldom 
large, although they have universally the same 
expensive education as the eldest child. — P oulett 
V. Poulett (1821), 6 Madd. 167 ; 66 E. R. 1055. 

2266. On death of wlfe—Wlfe surviving but 

having no estate — Trustees cannot pay money 
during lifetime of wife.] — By the settlement on 
the marriage of J. with C. portions were to be 
raised for the younger children of J. by C. or any 
future wife, but not to be paid until after the 
decease of J., C. or such future wife, though no 
estate was given to such future wife ; A power 
was given to J. to appoint the interest of the 
portions to be raised for the children’s main- 
tenance ; A on his default the same power was 
given to the trustees, A the maintenance was 
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Sect. 6 . — Maintenance and advancement : Svjb- 
sect, 1.] 

directed to be paid on the first quarter day after 
the decease of the survivor of J., C. or such future 
wife. J. died, leaving liis second wife surviving, 
& by his will, which was not duly attested, directed 
the maintenance to be raised from the time of his 
death, & gave other benefits to his eldest son : — 
Held : the trustees had no power to allow main- 
tenance during the second wife’s lifetime ; but 
the eldest son should be put to his election, as he 
had other benefits under the will, & was the only 
party that could be benefited by withholding the 
maintenance. — H ume v. Bundell (1824), 2 8iin. 
& St. 174 ; 57 E. B. 311. 

Annotation : — Refd. Morse v. Martin (1805), 34 Bcav. 600. 

2256. Direction to invest 6c accumulate income 
not required for maintenance — Power of trustees 
to retain for contingencies.] —C antwell v. Hig- 
gins (1837), 1 Jur. 791. 

2257. Loss of right to maintenance — On mar- 
riage.] — Testator directed his residue to bo con- 
verted into money, & his wife to receive the 
interest of it, for the maintenance of liersolf & 
children ; <&, at her death, he bequeathed the 
whole, share & share alike, to all the children she 
might have by him. Testator left a son & a 
daughter. Some years after his death, the 
daughter married: — Held: thereui)on her right 
to maintenance ceased. — Bowden v. Latng (1844), 
14 Him. 113 ; 00 E. B. 300. 

Annotation Distd. Frewen i\ Hamilton (1877), 47 L. J. Cb. 

391. 

2258. On attaining twenty-one.] — By a 

marriage settlement property was vesl(‘d in 
trustees upon trust after the death of the wife to 
pay the rents & profits to the husband for life or 
until he married again, Sc in case he married 
again & there was issue of the intended marriage 
then to pay him one half of the rents & profits & 
out of the other half to levy & raise for the main- 
tenance & education of one child one fomth, of 
two or three children one third, & of four or more 
children the whole income of such other half Sc 
subject thereto to pay the whole income thereof 
to the husband for his life & if there should be 
no issue then to pay the whole of the rents & 
profits to the husband. The husband married 
again & at the date of the decree there were four 
children of the first marriage, two daughters & one 
son who had attained twenty-one, one son under 
age & a child of a deceased daughter : — Held : 
the trust for maintenance Ac education did not 
cease upon the children attaining twenty-one. — 
Frewen v. Hamilton (1877), 47 L. J. Ch. 391. 

2259. Direction to accumulate for twenty-one 
years for benefit of heir at the time — Application 
for maintenance of Infant — Infant probable heir at 
expiration of period — Direction by court to pay sum 
for maintenance.] — K ing v. Jarman {circa 1865), 
cited in 31 Oh. D. at p. 295 ; 55 L. J. Ch. at 
p. 285 ; 53 L. T. at p. 841 ; sub nom. Ring v. 
Jarman, cited in L. R. 14 Eq. at p. 252 ; 20 
W. R. at p. 858. 

Annotations: — Distd. He Hamilton (1885), 31 Ch, D, 291. 

Reid. De Witte v. PaUn (1872), L. R. 14 Eq. 261. 

2260. Settlement with power to appoint fund to 
children — ^Provisions as to maintenance during 
minority — Appointment exercised with direction to 
pay income to parent tor maintenance of children — 
Inquiry directed by court as to proper amount to be 
paid as maintenance.] — By a settlement made on 
the marriage of the father & mother of pltfs., 
certain pei*sonal property was settled upon trust 
for the wife for life, & after her death for her 
children for such interests & in such manner as she 


should appoint, & in default upon trust for all the 
children equally. The settlement contained a 
power to the trustees to apply the income of the 
presumptive shares of the children in their main- 
tenance during their minorities, notwithstanding 
•their father might be of ability to maintain them. 
The wife died, having executed an appointment 
whereby she appointed the property among the 
children equally, & directed the income to be paid 
to her husband during his life for the maintenance 
of the children : — Hdd : the direction to pay the 
income to the husband was not justified by the 
power ; & the ct. directed inquiries as to the 

proper amount of maintenance to be allowed under 
the power in the original settlement. — White v. 
Grane (1864), 18 Beav. 671 ; 23 L. J. Ch. 803 ; 
2 W. R. 320, 328 ; 62 E. R. 224. 

Annotations : — Apld. Re Greenslado, Greenslade v. Mc- 

Cowen, L1916] I Ch. 155. Refd. Re Joioey, Joicey v. 

ElUot, U915] 2 Ch. 115. 

2261. Settlement on wife for life — No power of 
anticipation — Effect of provision for maintenance.] 

— By an antenuptial settlement a fund was de- 
clared to be held by the trustees upon trust for the 
intended wife for life, for her separate use, without 
powder of anticipation, Sc after her death in trust 
for the intended husband for life, Sc after the de- 
cease of the sui'vivor, in iiust for the children of the 
marriage as the intended husband Sc wife should 
jointly appoint, Ac, subject thereto Ac to a separate 
power of appointment in the sur\ivor, in trust for 
the children equally, to be vested in sous at twenty- 
one Ac in daughters at twenty-one or marriage. 
There was also a power for the tmstoes, at the 
request of tlie husband Ac wife, dining their joint 
lives, to advance, for the benefit of any cliild whose 
portion should not be vested, any part of his or 
her presumptive portion, & to apply for or towards 
the maintenance or education of any such child or 
children all or any pait of the income of such his 
her or their presumptive portions. The only 
children of the marriage were two sons Ac a 
daughter. The husband Ac wife appointed the 
trust fund to the three children equally, to be 
vested in sons at twenty-one Ac in the daughter at 
twenty-one or marriage, with trusts for accruer 
in the event of any child dying before attaining a 
vested interest. By the same deed the husband Ac 
wife requested the trustees to jiay for five years 
after the date of the deed certain sums for the 
maintenance of the tliree children, Ac after the 
expiration of that period, to iiay £160 towards the 
maintenance Ac education of the children during 
the residue of the life of the wife ; — Held : the 
maintenance clause did not enable the wife to 
affect her life interest by such a prospective pro- 
vision, at all events as regarded any period beyond 
the minority of the sons, or the minority or 
marriage of the daughter. — H orlock v. Horlook 
( 1862), 2 Do G. M. Ac G. 644 ; 42 E. R. 1023, L. JJ. 

2262. Discretionary power to apply money 

towards maintenance of child — Bill filed lor ad- 
ministration of estate — Power not lost.] — Testator 
empowered trustees at their discretion to pay 
during the life of his wife a moiety of the income of 
the trust funds for or towards the maintenance or 
education of his daughter or otherwise for her 
benefit : — Held : the trustees had not deprived 
themselves of this discretionary power by filing 
a bill to administer their testator’s estate.-^iUii- 
BOXJRNB V. Ne'WPORT (1866), 1 K. Ac J. 602 ; 1 

Jur. N. S. 608 ; 3 W. R. 663 ; 69 B. R. 600. 
Annotation : — Refd. Bethel v. Abraham (1873), 43 L. J. Ch. 

180. 

2263. Trust for maintenance of lunatic — Whether 
lunatic can be maintained out of own property — 
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While Income of trust in hands of trustees — 
Liability of trustees to personal representatives of 
lunatic.] — Testator, by bis will, gave all his real 
ife personal estate to trustees, upon trust, dui’ing 
the life of J., a person non compos, but not found so 
by inquisition, to apply the whole or any pai*t of 
the income of tlie real & personal estate for his 
“ maintenance, attendance, & comfort.” Test/ator 
then directed a sale of his real estate after the 
decease of J. the sales moneys to bo doomed part 
of his personal estate, & the rents & profits of his 
real estate until a sale to be deemed part of the 
income of his personal estate, & then made a dis- 
position of all his personal estate to certain residu- 
ary legatees. During the life of .T. the trustees 
maintained him wholly out of the income of the 
real & personal estate of testator, without trench- 
ing on his private property, & accumulated the 
savings to a considerable sum. After the decease 
of J. the trustees sold the real estate, & then, 
doubts arising as to the rights of parties to the 
savings, & also to the sales moneys, the produce of 
the real estate, paid the whole into ct. : — Held : (1) 
the exi^ression ‘‘ comfort ” in the trust for J . w'as so 
wide as to justify the application by the trustees 
of all the income devoted to that purpose, however 
large ; (2) the whole not having been so applied, 
the gift was not such a gift for the benefit of J . as 
that the savings belonged to J. or his personal 
representative, as part of his jicrsonal estate ; 
(3) semble : no bill will lie against the trustees after 
the decease of J. for neglect of their duty, even if 
they had inadequately looked to his comfort 
during liis life ; (4) semble : if the trustees had 
suffered any recourse to be had to the private pro- 
perty of ,1. for his ” maintenance, attendance, 
comfort,” while any of the income of their testator’s 
estate was in their hands unapplied, the personal 
representative of J. could have maintained a bill 
to be recouped the amount out of testator’s esf ate. 
— Re Sandeiison’s Thurt (18.57), 3 K. & .T. 497 ; 
26 L. .T. Ch. 804 ; 30 L. T. O. S. 140 ; 3 Jur. N. 8. 
668 ; 6 W. K. 864 ; 69 E. K. 1206. 


AnTwtaiions : — As to (1) Apid. Bullock r. Bullock 

11 L. T. .561. Consd. Rs Peek's Trusts (1873), 42 L. .1. Ch. 
422. Distd. Rs Noll. Hommlns: r. NeB (1890). 62 L. 1\ 
649. Consd. Rr Wintlo, Tucker i\ Wintle, fTHOH 2 Ch. 
711. As to (2) Distd. Henderson v. 29 Beav. 

216. FoUd. Re Stantrer, Moorsom v. Tate (1891). 00 
L. J. Ch. 326. As to (4) Expld. Re Andrews’ Trust, Carter 
V. Andrew. [1905] 2 Ch. 48. Oenfrallj/, Consd. b««hcr 
Foster v. Usshor, [1922] 2 Ch. 321. Mentd. Re Unite 
Edwards v. Smith (1900), 75 L. J. Ch. 163. 


2264. Discretion to apply sum for maintenance — 
To make up fixed sum — Discretion refers to mode 
of application — Not to amount to maintenance.] — 

Testator, whose wife was of unsound mind, gave 
his estate to trustees, in trust ” to apply fi'om time 
to time at their uncontrolled discretion such annual 
sum ” for the maintenance etc.” of his wife, as, 
together with her own income, “ shall not exceed 
£600 per annum ” : — Held : the discretion referred 
to the application & not to the amount, & the widow 


who had recovered was entitled to have her income 
made up to £600 a year out of testator’s estate. — 
Bullock v. Bullock (1864), 34 Beav. 85; 11 
L. T. 661 ; 11 Jur, N. 8. 29 ; 13 W. R. 212 ; 66 
E. R. 665. 

2266. Maintenance to widow during minority of 
Infant— Abandonment of child by widow — Right of 
trustees to refuse payment.] —A widow who was 
by the terms of the will to be allowed money by the 
trustees during the minority of an infant, her son, 
abandoned the child, for whom other guardians 
were appointed by the ct., afteiwards having 
cohabited with a married man, & by him hod 
several illegitimate children, lived with them in a 
house to the use of w’hicli she was entitled under 
the will. The trustees umh^r these circumstances 
refused to make her any allowance out of the trust 
moneys : — Held : she could not compel the trustees 
so to do, but was disqualified from making any 
claim by her abandonment of the cliild inde- 
pendently of other misconduct.- Melloti v. 
Mellor (1871), 20 W. R. 51. 

2266. Discretion of trustees as to payment— To 
fulfil intention of testator.]— Testator pve his pro- 
perly to irusiecs on trust during the life of his son 
to pay, apply, & dispose of the annual j^roduco of 
a certain portion of it for tlie maintenance^ & 
supT>ort of his son A: Ms ))resent or any future wife, 
A: the maintenance, education support of their 
childr<*n, or any or either of tluMU his son Ac his 
wife & children in sueh manner Ac such propoi-tions 
as the ti'ustees should in their discretion think fit & 
proper, without being answerable or accountable 
to any pei*.son for the way in which they should 
apply the same ; Ac after the decease of his son, to 
pay Ac ap})ly the annual proceeds in like manner 
unto Ac for tlie benefit of any widow for life, Ac 
any chihlren, until they should, attain twenty-one 
or marry, Ac subject to tiiosc trusts in trust for the 
children. The son died in 18^9, leaving a wife 
six children, the youngest of whom attained 
twenty-one in 1870. In 1851 the widow married 
again. The settlement made on the marriage did 
not comprise the above annual proceeds, Ac t^ 
irusf eos continued to pay tliom to the wife as part 
of her separate estate cC on her separate receipt. 
The second husband, who was living apart from 
his wife, claimed to be entitled to the income 
during her life : — Held : the trustees had a dis- 
cretion to pav the wife the income for her separate 
use. — A ustin v. Austin, Austin v. Royoe (1o76)» 
4 Ch. D. 233 ; 40 I;. J. ('h. 92 ; 36 J;. T. 90 ; 2.i 
W. R. 346. 

2267. Trust for maintenance arising on 

cesser of life interest— Trustees may pay whole 
Income to cestui que trust.] — A discretionary trust 
to apply income for the benefit of a cesjut que iiysi, 
arising upon cesser of his life interest by assign- 
ment or bkpey. may be exercised by the tmstees, 
notwithstanding that the cestui que trust is the only 
object of the discretionary trust. 


2266 f. Discretion of trustees asto 
meM — To fulfil intention of testator.] — 
Perkins v. Dyson (1891), 17 V. L. R. 
451.— AUS. 

2266 11. .] — Re Wall- 

work’s Will, Crichton & Watson v. 
Sidwell&Baldry, [1920] V. L. B. 305. 

—AUS, 

2266111. .] — Re Reilly, 

Farmers’ Co-operative Executors 
& Trustees, Ltd. v. Rkillv, [1925] 
S. A. S. R. 164.— AUS. 

0 . .] — Trustees, Executors 

& Agency Co., Ltd. v. Somerset 
(1895), 21 V. L. R. 610.— AUS. 

d. .] — Re Haixowes (1913), 9 

Tas. L. R. 79.— AUS. 


e. .] — Re Aitken (191.5), ir> 

R. N. S. W. 216.— AUS. 

J .] — MArDONAi.D r. McLennan 

1881), 8 O. K. 176.— CAN. 

g. .] - Re O’SllEA (1903), 23 

r. L. T. 283 ; 6 O. L. R. 31.5; 2 

). W. R. 749.— CAN. 

h, .] — Ritchie v. Davidson’s 

’rusteks (1890). 17 R. (Ct. of Hobs.) 
73 ; 27 Sc. L. R. 630.- SCOT. 

k. Legacy to vest on attaining iv'cnly- 
ne .\ — Testaiaontary truHlees holding a 
and for chUdron to bo on tlicin 

ttainlng majority were bound to pny 
5 the chUdren’s father out of the 
icomo the sum nocossary for their 
lalnteiiauce & education. — M a^^’Kin- 


V. Wood (1872), 10 Mneph. (Ct. 
Sons.) 93.3 ; 44 So. .Tur. .512.— SCOT. 

1 — .1 — Martin, Petitioner 
>01). 6 F. (Ct. of Sefeh.) 592 ; 41 

, li. R. 400 : 11 S. L.T. 741. -SCOT, 
m Lcanrg to vest on attaining 
•niu-nre. T — I Htncan ’s TrustoES, 
(1877), 1 K. (Ut. of ScBB.) 1093; 
Sc. L. U. G50.— SCOT. 

1 . Direction to acc\i7nulate — Whether 
st accumulations may he resorted 
for maintenance.] — 

:(T8tek Co. V . TIeselton (1^10)» 1® 
R N. 8. W. 153 : 33 N. S. W.W. N. 
5.— AUS. 

3 .1— COLQUHOUN. PBTI* 

)N£R (1894), 21 R. (Ct. of Sosa.) 

E E E 2 
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Sect. 6. — Maintenance and advancement : Suh-accta. maintenanco of the infant. — Be Churchill, 
1 2.] Hisoock V. Loddbr, [1909] 2 Ch. 431 ; 79 L. J. 


Testatrix directed trustees to stand possession of 
a fund upon trust to pay the income to T. during 
his life, or until he should become a bkpt. or 
liquidating debtor, or should cease to bo entitled 
to receive such income for his own benefit ; &, in 
case any of those events happened, then “ to pay 
to him or apply for his benefit during the remainder 
of his life " either the whole or so much only of the 
income as the trustees should, in their uncontrolled 
discretion, think fit, &, “ subject to the aforesaid 
interest,” upon trust for other beneficiaries. 
T. assigned his interest, & subsequently became 
bankrupt ; — Held : the trustees might, in the 
exercise of their discretion, expend the whole or 
any part of the income for the maintenance of T., 
& any part not so applied by them went to the 
persons entitled under the gift over. Serrible : 
payment of the debts of T. might be an application 
of the income for his maintenance. — Be Bullock, 
Good v. Lickorish (1891), 60 L. J. Ch. 341 ; 64 
L. T. 736 ; 39 W. R. 472 ; 7 T. L. R. 402. 

2268. Discretionary trust of residue — After death 
of tenant for life — Prior death of legatee.] — 
Testator devised a share of his residuary estate, 
after the determination of a life tenancy therein, 
to trustees, upon trust ” to pay or apply all or 
any portion of the income or corpus of the same in 
or towards the support or maintenance, or other- 
wise for the benefit of, their brother R. in such 
inanner & proportions in every respect & at such 
times as they shall deem most conducive to his 
welfare.” R. died during the continuance of the 
interest of the tenant for life. On the share 
subsequently falling into possession, the legal 
personal representative of R. claimed it as part of 
R.’s estate. The trustees had not attempted to 
deal with the share while reversionary ; — Held : 
the effect of the gift was to empower the trustees 
to apply so much of the share as might be required 
for the personal benefit of R. ; the trustees had not 
waived that discretion or been guilty of default, 
or refused to exercise it ; but no trust was to be 
implied in R.’s favour as to the whole of the share, 
therefore under the circumstances, the share did 
not pass to the legal personal representative of R., 
no transmissible interest in the fund having ever 
vested in him. — Be Stanger, Moorsom v. Tate 
(1891), 60 L. J. Ch. 326 ; 64 L. T. 693 ; 89 W. R. 
464. 

2269. Legacy to vest on attaining twenty-one — 
Power to pay share for advancement or benefit of 
beneficiary — Trustees may apply Interest on legacy 
for maintenance.] — Testatrix directed trustees to 
pay a legacy, part of the proceeds of sale of her 
estate, to an infant to vest in him at twenty-one 
years of age, & empowered the trustees to apply 
the whole or part of the share to which any bene- 
ficiary might be contingently entitled towards the 
advancement or otherwise for the benefit of such 
beneficiary. Testatrix did not stand in loco 
parentis towards the infant legatee : — Held : under 
this power the trustee might apply interest on the 
legacy as from the death of testatrix for the 


Ch. 10 ; 101 L. T. 380 ; 63 Sol. Jo, 697. 

Annotation ; — Distd. Be West, Westhead v. Appland, [1913] 

2 Ch. 345. 

2270. Annuity given “ for maintenance — 
Death of annuitant.] — A ” further annuity ” of 
£300 given by testator to his widow, for the 
maintenance & education of his infant daughter, 
does not cease to be payable by reason of the death 
of the widow during the minority of the daughter. — 
Be Yates, Yates v. Wyatt, [1901] 2 Ch, 488 ; 
70 L. J. Ch. 726 ; 86 L. T. 398 ; 49 W. R. 646 ; 45 
Sol. Jo. 662. 

2271. Separate trusts for maintenance — No right 
of contribution.] — Discretionary power was given 
to applts. as trustees under a will to pay to tes- 
tator’s daughter £800 a year, the unpaid portion 
thereof to fall into the residue of his estate. A like 
power was given to one of applts. & a resp. as 
trustees under the will of her sister to pay such 
sums as they might think fit in & towards her 
maintenance, the residue of the income of testa- 
trix’s estate to be paid to her nephew, the corpus 
to go in equal shares to his children on his death. 
The trustees under the first will paid £400 a year 
to the daughter, but on the death of testatrix they 
reduced the allowance to £100 a year, while the 
trustees of the second will paid from £700 to £800 
a year. 

In a suit by the nephew & the trustee of his 
insolvent estate for an order that the daughter’s 
maintenance should be provided for by a pro- 
portionate contribution from the two estates : — 
Held : there was no common obligation & no right 
to contribution. The tnists were different in their 
terms to be exercised at the discretion of different 
trustees, & the resulting obligations were separate 
Si independent. — Smith v. Cock, [1911] A. C. 317; 
80 L. J. P. C. 98 ; 104 L. T. 1, P. C. 

2272. Direction to accumulate — One child attain- 
ing twenty-one — No Interest in subsequent accumu- 
lations.] — Testator bequeathed the residue to 
trustees, for the maintenance of his five children 
during their respective minorities, & he directed 
them to accumulate the surplus income, “ for the 
benefit of the residuary legatees, & form part of 
the residue of his estate,” & subject as aforesaid, 
on trust to pay, etc., the residue to his five children 
at twenty-five in certain shares, but their shares to 
be vested at twenty-one, etc. ; & at that age, they 
were entitled to receive all the interest, upon 
what should then appear to be their ” respective 
shares.” He authorised advancements to be 
made to his sons, to be deducted out of their 
shares before any ” final division.” One child 
having attained her proper age received her share 
of the then aggregate fund : — Held : she retained 
no interest in the subsequent accumulations 
accruing during the minorities of the other children. 
— Routh V. Hutchinson (1845), 8 Beav. 681 ; 
6 L. T. O. S. 264 ; 9 Jur. 1061 ; 60 E. R. 228. 

2273. Direction to accumulate — Whether past 
accumulations may be resorted to for maintenance.] 
— Be Tod, Bradshaw v. Tod (1913), 134 L. T. Jo. 
386. 


671 ; .'ll Sc. L. B. 557 ; 1 S. L. T. 591. 
—SCOT. 

p. .] — Muir v. Muir's Trus- 
tees (1887), 15 R. (Ot. of SesB.) 170 ; 
25 Sc, L. R. 119.— SCOT. 

q. Past maintenance.] — Mitchell v. 
Tuptcett (1897), 5 V. L. R. (Eq.) 31.— 


t. .] — Donald v 

(1884), 7 O. R. 669.— CAN. 
t. Payment out of 


. Donald 
capital .] — 


Kerferd V. Perpetual Executors & 
Trustees Assocn. of Australasia, 
Ltd. (1893), 19 V. L. R. 700.— AUS. 

•. .1 — Re Ascorr’s Will, [1916] 

V. L. R. 227.— AU8. 

b. .] — Trustees may be allowed 

payments made for maintenance 
& education out of their capital. — 
Stewart v. Fletcher (1869), 16 Gr. 
235.— CAN. 

0. .] — Barclay v. Zatttz (1884), 


8 0. R. 663.— CAN. 

d. .] — Thomson v. Miller's 

Trustees (1883), 11 R. (Ct. of Sess.) 
401 ; 21 So. L. R. 269.— SCOT. 

e. Doctor's fees & funeral exrmiaes 
Covered by maintenance cZaitsc.]— Howe 
V. Carlaw (1888), 16 O. R. 697.— CAN. 

f. Discretion of court.] — Edmiston 
t?. Miller's Trustees (1871), 9 Maeph. 
(C^. of Scss.) 987 ; 43 So. Jur. 646.— 
SCOT. 
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Maintenance of Infants — Out of what fund main- 
tained.] Executors, Vol. XXIII., pp. 449- 
469, Nos. 6207-6326. 


See, generally, Infants, Vol. XXVIII., pp. 
222-250, Nos. 812-1062. 

0^ lunatics.] — See Lunatics, Vol. 
XXXIIL, pp. 193, 194, 219, Nos. 935-961, 1281- 
1285. 


Maintenance out of property of lunatics .] — See 
Lunatics, Vol. XXXIlI., pp. 165, 166, 194-201, 
Nos. 607-525, 962-1050. » ^ 

Directions as to maintenance — Effect of delega- 
tion of powers.]— .See Powers, Vol. XXXVII., 
p. 408, Nos. 184, 185. 

Effect of bankruptcy — On trust for mainte- 
nance .] — See Bankruptcy, Vol. V., pp. 652, 653. 
Nos. 6827-5838. 


Effect of rule against perpetuities.]— .See Per- 
petuities, Vol. XXXVII., pp. 78, 79, Nos. 191, 


Practice as to maintenance.] — See Infants, Vol. 
XXVIII., p. 255, Nos. 1111-1117. 


Sub-sect. 2. — Advancement. 

See, now. Trustee Act, 1925 (c. 18), ss. 31, 32. 

2274. Power to advance to beneficiary at any 
time before a certain age — Whether beneficiary 
may claim whole or part of sum before attaining 
that age.] — Lewis v. Lewis (1785), 1 Cox, Eq. Cas. 
162 ; 29 E. K. 1109, L. C. 

^nnotoiions FoUd. Robinson v. acator (1808), 15 Vos. 

526. Reid. Cowper v, Mantell (No. 2), Cooper v. Montell 

(No. 2) (1856), 22 Beav. 231. 

2275. .] — Tinist by will as to the 

residue of real & personal estate for a nephew & 
his heirs, to pay liim the interest for life, witli 
power to the trustees, in case they should see it 
would bo for his benefit to advance him, when it 
rnay be in their power, any part of the principal for 
his advancement in life, that they wUl not with- 
hold such assistance as they may deem necessary : 
but, in case no part should be advanced, the 
residue to bo divided among the nephew’s issue ; 
with a limitation over, if he should leave no issue. 

The nephew is entitled, not to the absolute 
property, but for life only ; &, no advancement 
having been made, an inquiry was directed, 
whether his circumstances required advancement. 
— Robinson v. Creator (1808), 15 Ves. 526 ; 33 
E. R. 854. 

Annotation : — Consd. Cowper v. Mantell (No. 2), Cooper v. 

Mantell (No. 2) (1850), 22 Beav. 231. 

2276. Power of advancement in tenant for life — 
Assignment of Interest as security for annuity — 
Tenant for life cannot exercise power.] — A tenant 
for life of trust moneys, with a power for appoint- 
ing, & raising in his lifetime a pait of the fund for 
the advancement of his children, assigned the 
interest & dividends of the whole fund as a security 
for an annuity granted by him ; he afterwards, 
in exercise of the power, appointed a part of the 
fimd to be raised for the advancement of one of 
his children: — Held: by the assignment of the 
dividends, he had precluded himself from exercising 
the power for advancement, as it would tend to 
diminish the security for the annuity, notwith- 
standing the dividends were of much greater 
amount than the annuity. — Noel v. Henley 


(Lord), Ex p. Sciiwench & Mann (1826), M'Cle. & 
Yo. 302 ; 148 E. R. 427, Ex. Ch. 

2277. Power of advancement in two trustees — 
Direction for appointment of new trustee on failure 
of one — Advancement by sole acting trustee.] — 
Testator appointed two trustees, & gave them a 
power of making advancements to his children ; 
& he directed if either declined to act, a new 
trustee should be appointed. One alone, the 
mother of the children, acted, & made, as was 
alleged, advancements without the concurrence 
of tlio other trustee, or the appointment of a new 
trustee : — Held : the proper discretion had not 
been exercised, & no inquiries could be directed 
as to the alleged advancements with a view to 
their being allowed. — Palmer v. WakefieIxD 
(1840), 3 Beav. 227 ; 49 E. R. 88. 

2278. Sum actually advanced exceeds sum autho- 
rised — Whole interest not required for maintenance 
— Power to advance whole interest — Guardians per- 
mitted to receive excess of interest.] — Where the 
sum required for the advancement of an infant 
was a reasonable sum, but exceeded the sum 
authorised to be advanced, & the whole amount 
of the interest was not required for the infant’s 
maintenance, but there was a power to advance 
the whole of the interest towards the maintenance 
of the infant, the ct. permitted the infant’s guar- 
dians to receive the excess of interest, until the 
difference between the amount required the sum 
authorised to be advanced should be made up. — 
Therry V. Henderson, Cosgrave v, Henderson 
(1850), 15 L. T. O. S. 462. 

2279. Power to advance for “ preferment, ad- 
vancement, or establishment in the world ” — 
Beneficiary in embarrassed circumstances — Trus- 
tees not authorised to advance in such a case.] — 
Testatrix gave £1,000 to trustees to pay the interest 
to petitioner for life, & afterwards the capital to be 
divided between his children. There was also a 
power to the trustees, if they should think fit, to 
advance aU or any portion of the £1,000 for the 
“ preferment, advancement, or establishment in 
the world ” of ijetitioner. A portion of tlie £1,000 
had been advanced under this power. Petitioner 
had had twelve children, five of whom were alive : 
&, being in embarrassed circumstances, now asked, 
with the consent of the children 6c of the trustees, 
that the remaining portion of the money might 
be paid over to him under the power in the will : — 
Held : this was not such a case as was contemplated 
by the power. — Luard v. Pease (1863), 22 L. J. Ch. 
1069; IW. R. 527. 

2280. “ Or otherwise for his benefit ** — 

Power to advance to pay debts — Interest on debts 
absorbing beneficiary's income.] — Testator be- 
queathed a fund upon trust for L. during his life, 
& after his decease for his children as he should by 
will appoint, & in default of appointment for his 
children, who being sons should attain twenty-one, 
or being daughters should attain that age or marry, 
in equal shares. Testator empowered the trustees, 
at any time or times during the life of L., to apply 
any part of the fund not exceeding one moiety in 
or towards the preferment or advancement of L. 
or otherwise for his benefit as the trustees should in 
their discretion think fit. At the date of the will 
L. was thirty years of age, & had been married 


PART III. SECT. 6, SUB-SECT. 2. 

g. Whether interest payable on ad- 
vance.] — Where the will gave to the 
trustees a power of advaucement lu 
favour of testator’s sons the power was 
exercisable during the continuance of 
the life estate, but any son In whose 
favour an advanoement was made 


was chargeable with interest thereon 
at the rate of 5 per cent. — He Findlay- 
BON, Findlayson V. Ksi'm (1897), 5 
B. C. 11. 517.— CAN. 

h. ” Advance*’ — May mean "flrive."! 
— lie JosT's Estate, Crowe v. Bell 
(1897). 40 N. S. R. 121.— CAN. 
k. Power to advance up to fraction 


of share.] — Budge v. Dodson (1886), 
4 N. Z. L. R. 160.~N.Z. 

l. .1— life Hale’s Settlement 

(1909), 28 N. Z. L. R. 769.— N.Z. 

m. .1 — Alexander’s Trustees 

(1873), 45 So. Jur. 516 ; 10 So. L. R. 
636.— SCOT. 
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Sect. 5. — Maintenance and advancement : Sub-aect. 

2, Sects. C cfe 7 ; Sub-acct, 1, 
for nearly three years ; — Held : the trustees might 
apply one moiety of the trust fund in payment 
of debts incurred by L., the interest on which 
absorbed nearly the whole of L.’s income, & the 
principal of which he was unable to pay out of his 
own resources. — Lowtheii v. Bentinck (1874), 
L. R. 19 Eq. 106 ; 44 L. J. Ch. 197 ; 31 L. T. 719 ; 
23 W. R. 156. 

Annotations : — Consd. Re Brood’s Will (1875), 1 Cb. I). 226 ; 

Molyneux v. Fletchor, [1898J 1 Q. B. 648. Reid. Re 

Brlttlebank. Coates v. Brlttlebank (1881), 80 W, It. 90 ; 

Re Price (1887), 34 Cb. D. 603 ; Re Stangor, Moorsom v. 

Tate (1891 ), 60 L. J. Ch. 326. 

2281. Settlement containing power of advance- 
ment, power of appointment & hotchpot clause — 
Part of fund paid to infant — Prlmd facie attributable 
to advancement clause.] — A settlement contained 
a power of advancement, a power of appointment, 
& a hotchpot clause, applicable to the former & 
not to the latter. Part of the trust fund having 
been taken out of the settlement k> paid over to a 
child witliout stating under whicli power : — Held : 
it was primd facie attributable to tlie advancement 
clause, & this was confirmed by subsequent memo- 
randa in the handwriting of the donee of the xjower. 
— Re GoSvSet’s Settlement (1854), 19 Beav. 529 ; 
62 B. R. 456. 

Annotation: — Consd. Re Fox, Wodobonso v. Fox, [19011 

1 Ch. 480. 

2282. Power of advancement during minority — 
Cannot be exercised in favour of person over 
twenty-one.] — Under a wUl a mother was tenant 
for life of a fund, to her separate use, without power 
of anticipation. After her death the fund w<as to 
go to her children as she should appoint by deed or 
will, &, in default of appointment, among her 
children equally, the shares of sons being vested at 
twenty-one, & the shares of daughters at twenty- 
one or marriage. The trustees had power to 
advance the whole or any part of the share to 
which each of the children “ being a minor ” was 
actually or presumptively entitled : — Held : there 
was no power, even with the consent of the mother, 
to make an advancement to a son who had attained 
twenty-one. — Clarke v. Hogg (1871), 19 W. R. 
617, L. JJ. 

2283. Consent of tenant tor life to exercise of 
power — Tenant for life assigning Interest by mort- 
gage — Tenant for life unable to consent — Trustees 
cannot exercise power.]— A. being tenant for life 
of a fund under a settlement which empowered the 
trustees with his consent to advance part of the 
presumptive share of a child, assigned his life 
interest in the fund by way of mtgo. to pltf. : — 
Held : the trustees might be restrained from 
making any advancement to a son of A. during A.’s 
life, ho having by executing the mtge. lost his 
power to consent. — N ottidge v . Green (1875), 33 
L. T. 220. 

2284. Interest paid on sum advanced In testator’s 
lifetime — Right of testator’s widow to receive 
Interest.] — Testator had advanced by way of loan 
to deft., one of his children, a siun of £2,000, upon 
which sum interest was paid diuing testator’s 
lifetime. Testator, by his will, devised & be- 
queathed all his property, both real & personal, to 
trustees on trust to permit his widow to receive 
the income actually produced by such property, 
howsoever constituted or invested, during widow- 
hood, & subject thereto on trust for his child, if only 
one, or all his children equally if more than one, 
who being a son or sons should attain the age of 


twenty-one years, or being a daughter or daughters 
should attain that age or marry. The will con- 
tained a proviso that any advances made by testa- 
tor to any child or to the husband of any child in 
his lifetime, together with interest on such advances, 
as charged against such child or her husband in his 
private memorandum book in his own handwriting, 
should, according to the amount thereof, be taken 
in full or in port satisfaction of his or her share in 
testator’s property, unless testator should other- 
wise declare by writing under his hand. The sum 
advanced to deft, was charged against him in the 
testator’s memorandum book, & such book con- 
tained an entry as follows : “ This is the memo- 
randum book named in my wiU as containing the 
advances made by me to my children or theh 
husbands to be taken in satisfaction of their 
respective shares in my estate ” : — Held : testa- 
tor’s widow was entitled to receive from deft, 
during her life, as part of the annual income given 
to her by the wiU, interest on the sum of £2,000. — 
Limpus V. Arnold (1884), 15 Q. B. D. 300 ; 51 
L. J. Q. B. 85 ; 33 W. R. 587, V. A. 

Annotations Consd. Re Wordo, Wardo v. Ridf^vay (1914), 
111 L. T. 35 : Re Trollope, Game r. Trollope, [1916J 
1 Ch. 853. 

2285. Advancement on account of expectant 
interest — Interest In the event of Issue — Presumption 
in favour of possibility of issue.] — If property is 
given to a person in the event of another having 
children, the ct. will treat the first person as having 
an interest in the property during the life of the 
other, even although such other is a woman iiast 
the natural age for child-bearing. 

Under a will the children of L. were entitled to 
shares in certain trust funds in the event of H. 
having children, & in the event of H. having no 
childrcm the funds wore undisposed of. The will 
gave the trustee power to make advances to the 
childi'cn of L. on account of tlieir ‘ ‘ then expectant 
presumptive or then vested ” shares. H. was a 
widow of fifty-four years of age & had never had a 
child : — Held : the power of advancement was 
exercisable during the life of II. — Re Hocking, 
Miciiell p. Loe, [1898] 2 Ch. 507 ; 67 L. J. Ch. 
662 ; 79 L. T. 104 ; 47 W. R. 114, C. A. 
Annotations: — Consd. Rc Cazonovc, Perkin v. Bland (1919), 
122 L. T. 181. Refd. Re White, White v. Edmond, [1901] 
1 Ch. 570. 

Advancement to infants generally.] — See 
Equity, Yol. XX., pp. 457-403, Nos. 1821-1889 ; 
Infants, Vol. XXVIIL, pp. 260-255, Nos. 
1003-1110. 

Hotchpot of advances.] — See Wills. 

Directions as to advancement— Delegation of 
powers.] — See Powers, Vol. XXXVII., pp. 408, 
409, Nos. 186, 187. 


Sect. 6. —ACCUMULATIONS. 

See, generally. Infants, Vol. XXVIII., pp. 223- 
226, 249, 260, Nos. 822-838, 1066-1061. 

2286. Discretion of trustees as to accumulation — 
Trustees unable to agree^ — Determination of ques- 
tion by court.] — Under a settlement, discretionary 
power over a fund of £500 a year was given to two 
trustees upon trust, to apply it to the maintenance 
of an infant, or else in their discretion to accumu- 
late it, & if the trustees did not apply the fund to 
either of these objects, it was to oe paid to W. 
They both agreed the fund was not required for 
maintenance, but differed in the question of 
accumulation : — Held : as the maintenance was 


PART in. SECT. S. Dibbs v. Barrington (1894), 16 Trustees (1863), 1 Maoph. (pt. of 

n. Accumulations of unapplied in- N- S. W. L. R. (Eq.) 149. — AUS. SetJS.) 392 ; 85 Bo. Jur. 240.— SOOT. 

come — Income of residuary estaie .] — o. .] — Graham v. Graham’s p. .] — Logan’s Trustees c. 
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amply provided for, & tlie ct. in the exercise of its 
discretion on the point, when the trustees differed, 
thought the accumulation unnecessary, W. was 
entitled until further order. — Windham v. Cooper 
(1871), 24 L. T. 793. 

2287. Accumulation for fixed period — For person 
then entitled to real estate in strict settlement — 
Disentailing deed by tenant for life.] — Testator 
devised his real estate to trustees to the use of 
his wife for life, «Sc after her decease to the use of 
the first & every other son of his son H. successively 
in tail male with divers remainders over, & he 
directed that during a certain period the trustees 
should accumulate the rents & profits of his real 
estate & hold the same &; the accumulations thereof 
upon trust for the person or persons who at the 
expii'ation of the period should “ under the trusts 
& limitations of this my will be entitled to the 
ion & enjoyment ” of his real estate. 
Upon the death of testator’s widow the first tenant 
in tail executed a disentailing assurance, 
although the period of accumrdation had not 
expired, claimed to be entitled to the receiijt of 
the rents «& profits of the estate & to the accumula- 
tions : — Held : before the disentailing deed pltf. 
was in possession & enjoyment of his estate tail 
under the limitations of the will subject to tlie 
trust for accumulation, & notwithstanding the 
disentailing deed he was still in possession under 
the limitations of the will although ho had become 
owner in fee ; upon the cesser of the period of 
accumulation he, his heirs or assigns, would bo 
entitled under the limitations of the will, & no 
one else could be so entitled ; & consequently the 
trust for accumulation could no longer be enforced, 

he was entitled to be let into possession. — Re 
TrbV ANION, Trbvanion V. Lennox, [19101 2 Ch. 
.738; 80 L, J, Oh. 93; 103 L. T. 212; 51 Sol. 
Jo. 749. 

Anivotation : — Re!d. Re Fowler, Fowler v. Fowler, [1917] 

2 Ch. 307. 


2288. Accumulations of unapplied Income — 
Income of residuary estate — Part of capital of re- 
siduary estate.] — By her will, testatrix who died in 
1915 gave her residuary estate upon trust to pay 
or apply or any part of the income thereof towards 
the maintenance & education or otherwise for the 
benefit of her granddaughter F. until she attained 
twenty-one or married, if she attained tw<*nty- 
ono without having previously married, to pay the 
income to F. during her life, &, if she married 
before or after attaining twenty-one, to pay the 
income of one moiety of the residuary estate to F. 
during the remainder of her life, & to pay or 
apply the income of the other moiety towards the 
maintenance of J., & after the deaths of F. & J, 
respectively, to hold the respective moieties upon 
trust for their children respectively. F. married 
in 1917 & attained twenty-one in 1918 : — //c/cl : 
accumulations of unapplied income of the resid- 
uary estate existing at the date of the marriage 
formed part of the capital of the residuary estate, 
& did not pass to F.—Re Woolf, Public Trustee 
V. Lazarus, [1920] 1 Ch. 184 ; 89 L. J. Ch. 11 ; 


122 L. T. 457. 
Annotation .— Refd. 


Re Uflsher, Foster v. Usshor, [1922] 


2 Ch. 321. 


2289. .] — Testatrix by her will 

gave, devised & bequeathed all her real & personal 
estate not thereby otherwise disposed of to trustees 
upon trust to sell, call in & convert the same, & 


after paying her funeral & testamentary expenses 
& debts, & the legacies bequeathed by her will or 
any codicil thereto, to invest the residue of the 
moneys, with power from time to time to vary 
such investments & to stand possessed of the 
residuary trust moneys & the investments for the 
lime being representing the same, thereinafter 
called the residuary trust fund, upon trust to pay 
certain annuities, & subject thereto in trust as to 
two-thirds thereof for the children of her niece 
living at her, testatrix’s, death, who being males 
attained the ago of twenty-five years, or being 
females attained that age or married in equal 
shares. Then after providing that the share of 
any child dying under the age of twenty-five years 
without having been married should accrue to the 
other children’s shares, testatrix declared that the 
share or shares original or accruing to which each 
of such children acquii’ing a vested interest should 
be entitled in the residuary trust funds should bo 
settled upon trusts under which each child took a 
life interest only. 

Ifitf. was a daught(T of testatrix’s niece who had 
married, & she took out this summons to have it 
det(n*mined whether or not she was absolutely 
entitled to the accumulations of the income of her 
share between the date of testatrix’s death & of 
her attaining a vested interest : — //eld : pltf.’s 
share in the residuary trust, funds directed to bo 
settled included not only the corpus but also the 
accumulation of income of the share, pltf. was 
therefore not entitled to the accumulation but only 
to income produced from then investment . — Rc 
Mellok, Alvarez v. Dodgson, [1922] 1 Ch. 312 ; 
91 L. .7. (7). 303; 12(5 1.. T. 502; 00 Sol. Jo. 
219, C. A. 


Sec T. 7. - LITIGATION WITH THIRD PARTIES. 

SuB-bEtT. 1 . — Proceedings By and Against 
Trustees. 

A. In General, 

2290. Right of trustee to sue — General rule.] - 

If A. is trustee for B., A. can sue on behalf of B. 
{.James, L.J.). — Lloyd’s v. Harper (1880), 10 
(’h. D. 290 ; 50 L. J. Ch. 110 ; 13 L. T. 481 ; 29 
W. It. 452, C. A. 

Annotations : — Reid. Re Flavcll, Murray v. Fla veil (1886), 
26 Ch. D. 89: Shopheard i\ Hray, [1900] 2 Cdi. 235 ; 
Jh Cavendish Browne’s Settimt. Trusts, Horner v. Hawlo 
(1910), 61 SoJ. Jo. 27 ; Barker v. Sticknev, [1918] 2 K. B. 
360, Mentd. Re Crace, Balfour v. Grace, [1902] 1 G’h. 733. 

2291. Action on bond.] — Lamb v. Vice, No. 

2344, post. 

2292. — Trustee not having executed settle- 
ment.] — Tn the drafts of the articles founded on the 
proposals, & also in the second articles, pltf. was 
named as a trustee, & had accepted the trust, 
& was recognised in that character before & after 
the marriage : — Held : ho had sufficient interest 
to sustain tJie suit, though he had not executed any 
of the deeds. — Cook v. Fryer (1842), 1 Hare, 
498 ; 11 L. J. Ch. 284 ; (VJur. 479 ; 60 E. R. 1128. 
Annotation: — Mentd. Hobson v. Ferraby (1846), 2 Coll. 412. 

2293. In respect of goods In possession 

of cestui que trust — Trespass.] — Wliere goods are 
assigned as security for an advance of money, upon 
trust to permit the assignor to remain in pos- 
session of tliem until default in payment at the 
time stipulated, & upon further tioist to sell them 


Looan (1896). 23 R. (Ct. of Soss.) 848 ; 
33 Sc. L. R. 638 ; 4 S. L. T. 57.— SCOT. 

q. — — .1 — Ex p. ZiMAN’8 Trust 
(Trustee), [1914] W.l. D. 125.— s. AF. 

r. AcoumttkUed pro/its.] — Torrib v. 
Munsib (1832), 10 Sh. (Ct. of Sess.) 


597 ; 7 Fac. Coll. 462.— SCOT. 

PART III. SECT. 7, SUB-SECT. 1.— A. 

t. Riffht of trustee to sue.] — Hum- 
phreys V. Hunter (1870), 20 0. P. 456. 

—CAN. 


a. .] — Elliott v. Hatzio 

Prairie, Lid. (B. C.) (1913), 24 
W. L. R. 974.— CAN. 


b. .] — Srimant Yarlaoadda 

Mallikarjuna Prasada Natudu 
Bahadur Qaru (Rajah) v. Makerla 
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Sect. 7. — Litigation with third parties : Sub^sect. 1, 
A . cfe B .] 

upon such default being made — the assignee has a 
sufficient possession to enable him to maintain 
trespass against a wrongdoer, — W hite v. Morris 
( 1862), 11 C. B. 1016; 21 L. J. C. P. 185; 18 
L. T. O. S. 256 ; 16 Jur. 500 ; 138 E. R. 778. 
Anriotations : — Apld. Barker v. Furlonjf, [1891] 2 Ch. 172. 
Mentd. Haylock v. Sparke (1853), 1 E. & B. 471 ; Bowes 
V. Foster (1858), 2 II.&N. 779; Burling v. Harley (1858), 3 
H. &N. 271 ; M'Mahonv.Lennard(1858).6n.L.Ca8.970. 

2294. Conversion.] — The possession of 

chattels by a cestui que trust in accordance with 
the provisions of the tnist instrument is in law the 
possession of the trustees, who can maintain an 
action against a wrongdoer for the conversion of 
the chattels. — B arker v. Furlong, [1891] 2 Ch. 
172 ; 00 L. J. Ch. 368 ; 64 L. T. 411 ; 39 W. R. 
621 ; 7 T. L. R. 406. 

Annotations: — Mentd. Conaolldated Co. v. Curtis. 11892] 
1 Q. B. 495 ; lit Magnus, Ex p. Salamon (1910), 80 
L. J. K. B. 71. 

2295. On promissory note — Application of 

Statute of Limitations.] — Testator bequeathed to 
his two daughters £250 each, to be paid when they 
arrived at the age of twenty-one ; & till that 
period the expenses of board, clothes, & education 
to be borne & paid by his exors. ilo appointed 
exors. & also trustees, & with all necessary powers 
to fulfil the will. At a meeting of the trustees & 
exors., for the purpose of settling testator’s affairs, 
the exors. paid over to the trustees (inter alia) 
the sum of £500, to be set apart for the jjayment of 
the legacies to tlic daughters when they attained 
the age of twenty-one. This sum was afterwards 
lent by the trustees to the pltf. on a promissory 
note which described them as “ trustees acting 
under the will of the late W.,” testator ; — Held : 
a payment of i)rincipal & interest to one of the 
legatees within six years was sufficient to take the 
case out of the above Act, <fc the trustees had a 
right to maintain an action on the note. — M eggin- 
feON V, Harper (1834), 2 Or. & M. 322 ; 4 Tyr. 94 ; 
3 L. J. Ex. 60 ; 149 E. R. 781. 

2295a. Action contrary to interests of trust 

estate.] — T wigg & Franks v. Mason (1916), 50 
1. L. T. 173, H. J.. 

2296. Liability to be sued— Personal liability — 
— Contract by trustees.] — It is competent for a 
trustee to contract by apt words in such a manner 
as to bind only his trust estate ; but whether in 
any particular case the contract of a trustee is 
one which binds himself personally, or is to be 
satisfied only out of the trust estate, is a question 
of construction to be decided with reference to 
the circumstances of the case. — M uir v. City of 
Glasgow Bank (1879), 4 App. Cas. 337 ; 40 L. T. 
339 ; 27 W. R. 603, II. L. 

Annotations : — Refd. lie City of Glasgow Bank, Bell’s Coeo 
(1879), 4 App. Cas. 550 ; lie City of Glasgow Bank, 


Buohan*8 Case (1870), i App. Caa. 583 ; Be City of Glas- 
gow Bank, MitohelPs Case (1879), 4 App. Cas. 567 ; Cree 
V. Somervail (1879), 4 App. Cas. 648 ; (illlesple v. (^ty of 
Glasgow Bank (1879), 4 App. Cas. 632 ; i2c 0. M. G.. [1898 1 
2 Ch. 324 ; lie Ilobinson’s Settlmt., Gant v. Hobbs, 11912] 
1 Ch. 717. 

2297 . Covenant “ as such trustees.*'] 

— ^A covenant, by the trustees of deceased mtgor., 
“ as such trustees, but not so as to create any 
personal liability,” to pay the mtgo. debt &> 
indemnify the estate of deceased co -mtgor., 
involves the personal liability of the covenantors. — 
Watling V. Lewis, [1911] 1 Ch. 414 ; 80 L. J. 
Ch. 242 ; 104 L. T. 132. 

Annotations ; — Refd. lie Robinson’s Sottlmt., Grant v. 
Hobbs (1911), 28 T. L. R. 121 ; lie Tewkesbury Gas Co., 
Tysoe v. The Co., [1911] 2 Ch. 279. 

2298 . .] — -By his marriage settle- 

ment R. assigned funds to trustees upon trusts 
under which he took a protected life interest, & the 
tinistees were empowered to pay his debts & for 
that purpose to raise money upon his request in 
writing. In Nov. 1906, he committed an act of 
bkpey., on which he was adjudicated bkpt. in 
Apr. 1907. In Dec. 1906, he signed a request to 
the trustees to raise £800 for payment of his debts. 
I^liey borrowed the money from G. & executed a 
mtge., in which they covenanted “ as such trustees 
but not otherwise ” to repay the money with 
interest at 0 per cent. G. brought this action to 
enforce liis secuiity : — Held : the covenant did 
not bind the trustees personally. — He Robinson’s 
Settlement, Gant v. Hobbs, [1912] 1 Ch. 717 ; 
81 L. J. Ch. 393 ; 106 L. T. 443 ; 28 T. L. R. 298, 
C. A. 

Annotations Mentd. Eelgelow v. MacElwoo, [1918] 1 
K. B. 205 ; Linton v. Powell, [19211 2 K. B. 51 ; Plrlo v. 
Richardson, [19271 1 K. B. 448. 

2299 . Service of summons on trustees— Service 
on cestui que trust dispensed with.] — Service of the 
summons on the children of the tenant for life 
was dispensed with, their interests being suffi- 
ciently represented by the trustees, who had been 
served. — He Brown’s Will (1884), 27 Ch. D. 179 ; 
53 L. J. Ch. 921 ; 51 L. T. 156 ; 32 W. R. 894. 

See, also. Executors, Vol. XXIV., pp. 716- 
750, Nos. 7434-7789. 

B. When cestuis que trust must be Parties. 

2300 . General rule.] — A cestui que trust must in 
all cases be a party, but the trustee need not, 
especially if cestui que trust undertakes for him. — 
KniK V. Clark (1708), Free. Ch. 275 ; 2 Eq. Cas. 
Abr. 165 ; 24 E. R. 133, L. C. 

Annotation : — Mentd. Brown v. Carter (1801), 5 Ves. 862. 

2301 . Action for specific performance.] — A 
person who makes a contract as trustee for 
others, cannot sustain a suit for specific per- 
fonnance, without joining them along with him. 
If his ccstuis que trust are the members of a 
numerous company, some of them, suing on behalf 


Sridkvamma (1897), I. L. R. 20 Mad. 
162 ; L. R. 24 Ind. App. 73 ; 1C. W. N. 

497.~IND. 

0. .]— Hill V. O’Connor (1852), 

4 Ir. Jur. 185. — IR. 

d. .] — Dawson v.Letper (1892), 

29 L. R. Ir. 211.— IR. 

0. .] — Murray &: M'M aster 

(Thompson’s Trustkes)!?, Muir (1867), 
40 iSc. Jur. 83. —SCOT. 

f. .] — Brown v . M‘ Doug all 

(1901), 4 F. (Ct. of Sees.) 297 ; 30 
Sc. L. R. 219 ; 9 S. L. T. 295.— SCOT. 

g . .] — Lee’s Trustees v. Dunn, 

[1913] S. C. (11. L.) 12.— SCOT. 

2296 i. Lxahiltty to be sued — Personal 
liabiltty — Contract by trustees.] — 
Livingstone v. Bout^ardartk School 
Trustees (1880), 13 N. S. R. (1 R. & 


G.) 535.— CAN. 

2296 11. — .]— Fraser V. 

Fairbanks (1893), 23 S. C. R. 79.— 

CAN. 

2296111.— .]- Gordon v. 

Campbell (1842), 1 Bell. Sc. App. 428. 

—SCOT. 

2296 iv. .]— At common law 

truBtocH, by duly exercising their 
poweiB, do not render thcmBolves 
liable personally to third persons. — 
Ehrlich v. Rand Cold Storage & 
SUPPLY Co., Ltd., [1911] T. P. D. 170. 
— S. AF. 

h. Money had <t received,] — 

When money Is received In the execu- 
tion of a trust, money had & received 
cannot bo maintained against the trus- 
tees so long as such trust remains open. 


— McPherson v. Proudfoot (1854), 
2 C. P. 57.— CAN. 

k. .] — Assets Co. v. Bain’s 

Trustees (1904), 41 Sc. L. R. 617. — 
SCOT. 

l. Irregulariiv waived by trustee in 
proceedings at law — BeneftHary unal>le 
to intervene .] — A cestui que trust cannot 
either in an application at law or by 
proceedings in equity, Intervene to 
prevent the effect of a waiver by his 
tniatoe of an Irrojnilarlty in proceedings 
at law to which the trustee is a 
party. — Gerrie v. Rutherford 
(1886), 3 Man. L. R. 291.— CAN. 

PART III. SECT. 7, SUB-SECT. 1.— B. 

2300 1 . General rule.] — Bifikld v. 
Taylor (1828), 1 Mol. 193,— IR. 
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of themselves Sc all the other members, ought to 
join with him as co-pltfs. — Anon. (1826), 3 L. J. 
O. S. Ch. 99. 

2302. Action for redemption of mortgage.] — 

To a bill for the redemption of a mtge. term all the 
cestuis que trust interested in the produce of the 
term, as residuary legatees under the mtgee.’s 
will, are necessary parties ; although they are 
numerous & the property small, & ^though the 
trustees have power to give a ^scharge to pur- 
chasers. — OsBouiiN V. Fallows (1830), 1 Russ. & 
M. 741 ; 39 E. R. 284, L. C. 

Annotation : — Mentd. Davis r. Chanter (1848), 2 Ph. 545. 

2303. .]• — The mtgor. of one property 

assigned the equity of redemption & afterwards 
mortgaged another property to the mtgee. of the 
first. The assignee of the equity of redemption 
having brought an action to redeem the first 
property, the mtgee. claimed to consolidate the 
mtges. : — Held : under K. S. (\, Ord. 10, r. 7, 
trustees of an equity of redemption sufficiently 
represent their cestuis que trust in a redemption 
suit, no direction to the contrary having been made 
by the ct. — Jennings v. Jordan (1881), 0 App. 
Cas. 698; 61 L. J. Ch. 129; 45 L. T. 593; 30 
W. R. 369, n. L. ; affg. S. 0. sub 7iom. Mnj..s v. 
Jennings (1880), 13 Ch. D. 039, C. A. 

AnnotationB Apia. Doblo V. Manlpy (1885), 54 L. J. Ch. 

630. Distd. Francis v. Harri.son (1880), 43 Ch. 1). 183. 

Mentd. Andrews e. City Permanent BeiieOt Dldgr. Soc. 

(1881), 44 L. T. 641 ; Harter v. Colman (1882), 19 Ch. D. 

630 ; Atherley v. Barnett (1885), 52 L. T. 730 ; Bird v. 

Wonn (1886), 33 Ch. D. 215 ; Mutual Lite Assce. Soc. v, 

Langley (1886), 32 Ch, D. 400 ; Harris r. Tubb (1889), 

60 L. T. 699 ; Griffith v. Pound (1890), 45 Ch. D. 553 ; 

Wavell V. Mitchell (1891), 04 L. T. 560 ; Mlntor v. Carr, 

[1894] 3 Ch. 498 ; Blddulph v. Bllllter-Street Offices Co. 

(1895), 72 L. T. 834 ; Pledge v. White, [1890] A. C. 187 ; 

Riley d. Hall (1898), 79 L. T. 244 ; Hughes v. Britannia 

Permanent Benefit Bldg, Soc., [1906] 2 Ch. 007. 


2304. Action to forclose mortgage.] — In a 
foreclosure action a mtgor. having conveyed the 
equity of redemption together with other property 
to a trustee in trust for scheduled creditors : — 
Held : the trustee sufficiently represented the 
creditors. — Doblb v. Manley (1885), as reported 
in, 64 L. J. Ch. 630. 


Annotations : — Mentd. Tufdnell v. Nieholls (1887), 66 L. T. 
152 ; Smithett v. Hosketh (1890), 44 Ch. D. 101. 


2305. .] — A mtgee. who is trustee of his 

mtge. for the beneficial owners of the mtge. 
money, & who has become bkpt., cannot, as deft, 
to a foreclosure action by a prior mtgee., properly 
represent his cestui que trust, but, notwithstanding 
R. S. C., Ord. 16, r. 8, the cestuis que trust are 
necessary parties to the action. — Franci.s ik 
Harrison (1889), 43 C^h. D. 183 ; 59 L. J. Ch. 248 ; 


61 L. T. 667 ; 38 W. R. 329. 

Annotations: — Consd. Griffith v. Pound (1890), 45 Ch. D. 
553 ; Re De Loeuw, Jakens v. Central Advance & Discount 
Corpn., [1922] 2 Ch. 540. Refd. Aylward v. Lewis (1891), 
64 L. T. 250 ; WaveU v. Mitchell (1891). 04 L. T. 500. 

2306. Action to set aside trust deed.] — A father 
being indebted to his childi-en, assigned property 
to a trustee to pay them ; the children were not 
parties to the deed, but were cognisant thereof : — 
HeUt ; in a suit by the creditors to set aside the 
deed, the children were necessary parties, & the 
cause could not proceed without them. — 
Trenchard V, Finch (1835), 1 Coop, temp, Cott. 
370 ; 4 L. J. Ch. 177 ; 47 E. R. 901. 

2307. .] — Bill to set aside a settlement as 


having been obtained from pltf. fraudulently Sc 
by means of misrepresentation & undue influence 
acquired over her by the trustees. One of the 
trustees was entitled to one-twelfth of the trust 
fund, subject to the life interest of pltf. The 
trustees were the only defts. to this bin. On an 
objection for want of parties If cZd : (1) not- 
withstanding 16 & 16 Viet. c. 86, 8. 42, r. 9, & s. 61, 
the question at issue in the cause could not be 
tried in the presence of the trustees only, without 
any of the absent persons beneflcially interested 
under the settlement ; (2) it was not necessary 
that all such persons should bo made parties, 
although some of them, not being next of kin of 
the settlor, must be so ; & cause ordeied to stand 
over, that one of the infants, not being next of 
kin, might appear by counsel at the hearing. — 
Read v. Frest (1854), 1 K. & J. 183 ; 69 E. R. 
421 ; sub nom. Reed v. Pkest, 24 L. T. O. S. 
106 ; a W. R. 30. 

2308. Cestuis que trust not improper 

parties.]- “(1) The trustees of a settlement who are 
defts. to an action successfully brought against 
them to set aside the settlement are entitled, if 
they have acted properly in the discharge of their 
duties as trustees Sc not put pltf. to unnecessary 
expense, to retain their costs of the action, as 
between solr. Sc client, out of the trust fund before 
handing it over under the judgment. 

(2) An action having been brought by a settlor’s 
trustee in bkpey. against the tru.stees of the 
settlement of the settlor’s own property to set 
aside limitations cutting down his life interest in 
the event of his bkpey., the beneliciai’ies taking 
under the limitations over were subsequently 
added by pltf. as defts. at the suggestion of defts. 
the trustees, Sc at the trial appeai'ed to defend 
separately from their co-defts. the trustees. The 
action being successful, the trustees were allowed 
to retain their costs as between solr. Sc client out of 
income in their hands, but the beneficiaries, having 
chosen to defend, although they had been un- 
necessarily, but not improperly, made parties, 
were not allowed any costs. 

These beneficiaries are, in my opinion, unneces- 
sary parties, but it does not follow that they are 
improper parties (Kekewich, J.). — Merry v. 
PowNALL, [1898] 1 Ch. 306 ; 67 L. J. Ch. 162 ; 
78 L. T. 146 ; 46 W. R. 487 ; 42 Sol. Jo. 213. 

Annotation : — As to (2) Refd. Ideal Bedding Co. v. Holland, 

[1907] 2 Ch. 157. 

2309. Action by creditors of testator.] — In a suit 
since the 30th Order of Aug. 1841, to establish 
the claims of creditors of testator against his real 
estate devised, legatees, whose legacies arc charged 
on such real estate, are not necessary parties, where 
there are devisees in trust, having the powers 
specified in the Order. — Ward v. Basseti’ (1846), 
5 Hare, 179 ; 67 E. R. 877. 

2310. Action for recovery of trust funds.] — 
Horsley v. Fawcett, No. 2824, post 

2311. .] — A trustee may sue to recover the 

fund for the benefit of all persons interested in the 
trust without making his cestuis que trust parties. — 
Glegg V, Rees (1871 ), 7 Ch. App. 71 ; 41 I.. J. Ch. 
243 ; 25 L. T. 612 ; 20 W. R. 193, C. A. ; revsg. 
S. C. sub nom, Rees v, Glegg, 19 W. R. 1020. 
Annotation : — Refd. Rc Sanders’ Trusts (1878), 47 L. J. Cb. 

067. 


2302 i. Action for redemption of mort- 
gage .] — Kerr v. Murray (1857), 6 
Gr. 343.--OAN. 

28061. Action to set aside trust deed .]' — 
Where the tenant for life was trustee, & 
after the oesser of other estates, was to 
hold the estate for the benefit of the 
children of 0. : — Held : the trustee 


sufficiently represented their Interests, 
& they need not be parties to a 1)111 
Impeaching the trust deed as fraudu- 
lent against creditors. — Thomtson v. 
Dodd (1879), 26 Gr. 381.— CAN. 


m. Action for account.] — Went- 
worth V. Tompson (1859), 2 Logge, 
1238.— AUS. 


n. .] — Phelan v. Macoboy 

(1870), 1 V. R. 85.— AUS. 

o. Action attacking trust estate.] — 
In a suit by trustees to reduce Into 
poBBOBsion the trust estate, 8c in which 
the existence of the trust estate la 
oallod In question by deft., the cestuis 
que trust are necessary parties. — 
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2312. By new trustee against old trustee.] — 

A newly appointed trustee of a will brought an 
action against an old trustee & the representatives 
of two deceased trustees to compel them to make 
good losses ai'ising from investments negligently 
made on insufficient security more than six years 
before the action. R. the exor. of D. one of 
deceased trustees, had after D.’s death issued the 
proper statutory advertisements & administered 
the estate, retaining in hand two legacies which 
had been bequeathed to him on trust. By leave 
of the ct. at the trial the statement of claim was 
afnended to make it a claim against R. as trustee 
of the legacies & to follow the legacies into his 
hands. R. to be at liberty to claim the benelit 
of any statutes of limitation : — Held : having 
regard to R. 8. C., Ord. 10, r. 8, the cestuia que trust 
of the legacies were not necessary parties to the 
action. — lie Bowden, Andrew v. Cooper (1890), 
45 Ch. D. 444 ; 69 L. J. Ch. 815 ; 39 W. R. 219, 
L. J. 

Annotatiom : — Refd. How r. Wlnterton, [1800] 2 Ch. 620. 

Mentd. Re Somerset, Somerset v. Poiilett, [1894] 1 Ch. 

231 ; Mara v. Browne, [1895] 2 Ch. 69 ; Re Allsop, 

Whittaker v. Bamford, [1914] 1 Ch. 1. 

2313. Action for foreclosure of mortgage.] — 

Upon a claim by a mtgee. against mtgors., & 
against the trustees under an assignment of the 
equity of redemption for the benelit of the mtgors., 
creditors whose names appeared in a schedule to 
the deed which they executed : — Held : although 
the deed gave the trustees a power of sale, with a 
clause making their receipts good discharges ; the 
scheduled creditors were necessary parties to the 
suit. — Thomas v, Dunning (1852), 5 De G. & 8m. 
018 ; 20 L. T. O. 8. 60 ; 04 E. R. 1209. 

2314. .] — 8haw V. Hardingham (1865), 2 

W. R. 657. 

2315. .] — In a foreclosure suit against the 

devisee in trust of the mtgor. : — Held : the devisee 
in trust sufficiently represented the persons 
beneficially interested. — Wilkins v. Reeves (1855), 

3 Eq. Rep. 494 ; 24 L. T. O. 8. 337 ; 3 W. R. 305. 

2316. .] — In a foreclosure action, the 

trustees & exors. of the will of a deceased mtgor. 
sufficiently represent the estate of the mtgor. for 
all the purposes of the action ; & it is not necessary 
to bring the cestui que trust before the ct. — He 
Mitchell, Wavell v. Mitchell (1892), 05 L. T. 
851. 

2317. .] — L. by a memorandum dated | 

Mar. 25, 1879, made an equitable mtge. of certain 
property to B. & J. L. died in 1886, having by his 
will given all lus real & personal estate to trustees 
upon trust for sale & conversion, & in the events 
which happened to set aside the sum of £700, & 
stand possessed tliereof upon trust to pay tlie 
income to his son 8., until the youngest child of 
his son should attain twenty-one, & then, if his 
son’s children should not receive £700, to which 
they would then be entitled under a certain 
settlement, upon trust for the children, & subject 
thereto he gave all his real & pei*sonal estate in 
trust for his son 8. He appointed 8. & other 
trustees & exors. of his will ; but, owing to their 
death or disclaimer, 8. became the sole trustee of, 

& alone proved the will. In 1890 the equitable 
mtgees. B. & J., commenced a foreclosure action 


making 8. & his eldest daughter, the only one of 
his children who had attained twenty-one, & a 
second mtgee. defts. An order for foreclosure 
absolute was made on Mar. 20, 1891, &, on Aug. 1, 
1891, B. & J. entered into a contract for sale 
of the mortgaged property as absolute owners. 
The purchaser objected that the infant children 
of 8., ought to have been parties to the foreclosure 
action ; that they were not foreclosed, & must 
join in the conveyance. The vendor declined to 
make them parties : — Held : as S. was exor. as 
well as trustee of L.’s will, his infant children were 
sufficiently represented by him, & the reemisition 
was sufficiently answered . — Re Booth & Kettle- 
weil’s Contracjt (1892), 62 L. J. Oh. 40 ; 67 
L. T. 550 ; 3 R. 93. 

2318. Action for sale & partition.] — In an 

action for sale & partition, pltfs. were trustees for 
sale of two-thirds of certain leasehold property, & 
defts. were trustees for sale of the remaining third 
part after the death of a tenant for life. The 
cestuis que trust not being parties : — Held : the 
trustees for sale sufficiently represented their 
cestuis que trusty & a sale & p^ition were directed 
without notice to the parties beneficially interested. 
— 8tace V, Gage (1878), 8 Oh. D. 451 ; 47 L. J. 
Oh. 608 ; 38 L. T. 843 ; 26 W. R. 605. 

Annotation Re Kemnal & Still’s Contract, [1923] 

1 Ch. 293. 

2319. Action for recovery of title deeds — Trust 
estate fraudulently mortgaged.]- A son who was 
heir-at-law to his father, who was one of the exors. 
&; trustees of his father’s will, though he had not 
proved the will, & whose Cliristian names A 
description were identical with those of his father, 
after his father’s death, executed mtges. of free- 
hold & leasehold property of the father & applied 
the mtge. money to his own purposes. He handed 
over the title deeds to the mtgees. The trans- 
action took place without the knowledge of his 
mother & sister, who were co-trustees co- 
extrices. with him, & who had proved the will. 
The will had not been registered m the Middlesex 
Registry, (hough the property was situate in that 
county. The mtge. deeds were registered. They 
purjiorted (o be executed by the absolute owner of 
the property, & the soh. who acted for both parties 
believed the son to be the absolute owner. The 
son told him nothing about the father’s will. 
The solr. searched the Middlesex Registry. The 
son took a beneficial interest under 1:he trusts of 
the father’s wdll. After the son’s death the fraud 
was discovered, & the mother & sister, as trustees 
of the father’s wUl, brought an action against the 
mtgees., claiming a declaration that the mtges. 
were void against them, & delivery up of the title 
deeds. The other beneficiaries under the will were 
made defts. : — Held : inasmuch as, by virtue of 
R. 8. C., Ord. 16, r. 7, trustees may sue on behalf 
of their cestuis que trust, beneficiaries ought not to 
have been made parties to the action. — Cooper, 
Cooper v. Vbsey (1882), 20 Ch. D. 611 ; 61 Ju J. 
Ch. 862 ; 47 L. T. 89 ; 30 W. R. 648, C. A. 
Annotations: — Mentd. Manners v. Mew (1885), 29 Ch. D. 

725 ; Brooklesby v, Tomporanco l^ermanent Bldg. Soc., 

[1893] 3 Ch. 130 ; Re Ingham, Jones v. Ingham, [1893] 

1 Ch. 352 ; Re Do Leeuw, Jakens v. Central Advance & 

Discoimt Corpn., [1922] 2 Oh. 640. 

2320. Summons to determine construction of 
settlement.] — On a summons raising a question on 


Houldinq V. Poole (1850), 1 Gr. 206. 

—CAN. 

p. .] — Whore a bill seeks the 

destruction of a trust estate, some or 
one of tho cestuis que trust aro necessary 

S orties. — Bakbb v. Trainor (1868), 16 
fr. 262.— CAN. 


Claim adverse to cestuis que iruM.] 
-r-OLBVELAND V. MoDONALD (1860), 1 
Gr. 416.— CAN. 

r. Dill to raise arrears of annuity.] 
— Bipibld V. Taylor (1828), Beat. 91. 

— IR. 

t. Action to enforce sale of land — 


Made without consent of beneficiaries .] — 
Trustoos of land without power of sale 
made a contract of sale without the 
consent of the beneflolaries. No ratifl- 
oatlon was alleged, but at the trial a 
ratification was attempted to bo set 
up, an action being brought against 
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the construction of a settlement the trustees of the 
settlement sufficiently represent the interests of 
chUdren otherwise unrepresented, whether in 
existence or not, who may be entitled under the 
trusts of the settlement. — Re Whiting’s Settle- 
ment, Whiting r. Db Rutzen, [1906] 1 Ch. 96 ; 
74 L. J. Ch. 207 ; subsequent proceedings, [1905] 
1 Ch. at p. 101, C. A. 

^Ttnototion Mentd. lie Hewett, Eldridffo v. lice, [19181 

1 Oh. 458. 

2321. Petition for payment out of money in 
Court.] — On a petition by the three trustees ol a 
will who were also trustees for the purposes of the 
Settled Land Acts, & one of them a tenant lor 
life of one moiety as well of the settled estate, for 
payment out of money paid into ct. in respect of 
the purchase-money of land forming pait of the 
settled estate taken by a railway co. under its 
compulsory powers, the tenant for life of the other 
moiety & the two remaindermen who appeared by 
one counsel were held to be properly made resps. 
& their costs were ordered to be paid by the railway 
CO. under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 80 . — Re Piggin, Ex p. Mansfield Ry. 
Co., [1913] 2 Ch. 326 ; 82 L. J. Ch. 431 ; 108 L. T. 
1014. 

C. Effect of Refusal or Inability of One Trustee 
to Join. 

2322. Whether all trustees must join — Trustee 
not signing deed.] — In a marriage settlement the 
husband covenanted with three persons, that if his 
wife survived him, his heirs or exors. should i>ay 
her an annuity for her life. Two of the trustees 
did not sign the deed. The other trustee brought 
an action on the covenant alleging in his declara- 
tion that tlic other two had not signed the d<*od : — 
Held : the declaration was bad, & the three 
trustees should have joined. — Petrie v. Bury 
(1824), 3 B. & C. 353 ; 6 Dow. & Ry. K. B. 152 ; 
3 L. J. O. 8. K. B. 29 ; 107 E. R. 764. 

Annotations : — Refd. Wetherell v. Langston (1817), 1 Exeb. 

634. Mentd. Foley v. Addonbrooke (1843), 4 Q. B. 197 ; 

Dowhirst v, Jones (1864), 4 New Rep. 343. 

2323. Retired trustee — Whether necessary party 
— Action for foreclosure by co- trustee.] — Where 
a marriage settlement contained the usual power 
to appoint new trustees, one of the trustees 
relinquished his trust, & a memorandum to that 
effect was indorsed on the settlement, but no new 
trustee was appointed in his room, & after his 
retirement the remaining trustees lent out the 
trust money on mtge. : — Held : the retired trustee 
was a necessary party to a bill of foreclosure of the 
mtged. estate. — A dams v, Paynter (1844), I 
CoU. 630 ; 14 L. J. Ch. 63 ; 4 L. T. O. 8 193 ; 63 
E. R. 630 ; sub nom. Adams v. Paynter, Adams 
V. Lloyd, 8 Jur. 1003. 

Annotation : — Refd. Luke v. South Kensington Hotel Co 

(1879). 11 Oh. D. 121. 

2324. Death of trustee-— Right of surviving 
trustee to sue in own right — Action for use & occu- 
pation.] — Deft, being in possession of certain 
premises under a lease from two trustees for a 
nerm which had expired, a new lease was granted 
for a further term, but was executed by one of the 
trustees only. Deft, paid rent to both trustees 
until one of them died ; & for the rent due after 


his death the other trustee brought an action for 
use & occupation ; — Held : he might maintain the 
action in his own right, & was not bound to sue as 
surviving trustee. — Wheatley v. Boyd (1861), 
7 Exch. 20 ; 21 L. J. Ex. 39 ; 18 L. T. O. 8. 66 ; 
165 E. R. 888. 

2325. Trustee implicated in loss of trust estate — 
Trustee made defendant.] — It is quite familiar to 
us in equity for two trustees to file a bill to recover 
the trust estate, & if the third trustee has been 
implicated at aU in the loss of it, to make that one 
trustee a deft., although you order the trust fimd 
to be restored to all for the benefit of the cestuis 
que trust (Jessel, M.R.). — Luke v. South Ken- 
sington Hotel Co. (1879), 11 Ch. D. 121; 48 
L. J. Ch. 361 ; 40 L. T. 038 ; 27 W. R. 514, C. A. 
Annotations: — Mentd. I’almer v. Mallelt (1887), 36 Ch. D. 

411; Webbv. Jonas (1888), 39 CU. D. 660 ; Continental 

Oxygon Co., Ellas v. Continental Oxygon Co., [18971 

1 Ch. 511. 

D. Defence Available to and against Trustees. 

2326. What defence available against trustees — 
Action on covenant In lease — Performance of cove- 
nants with assignees of cestui que trust.] — It is 

no defence at law to an action on an indenture of 
lease by the trustee of a party who has become 
bkpt., that d(‘fbs., tlio less(*es, have performed their 
covenants with the assignees of tlie cestui que 
trust. — Britt’en V. Britten (1834), 4 Tyr. 473 ; 
3 L. .1. Ex. 181 ; sub nom. Britten v. Perrott, 
2 Or. & M. 597 ; 149 E. R. 898. 

2327. Bankruptcy of trustee.] —Lamb v. 

Vk’E, No. 2344, post. 

2328. Admissibility of statements of cestui 

que trust.] —In an action by triisteos, pltfs. are not 
bound by the statements of a party admitted to be 
cestui que trust, unless the nature of the interest 
of such part y in the trust estate be shown. Semble : 
if it distinctly appear that such party alone is 
entitled to the benelit resulting from the action, 
his statements will be admissible in evidence for 
deft. — May v. Taylor (1843), 6 Man. & G. 201 ; 
6 Scott, N. R. 974 ; 12 L. J. C. P. 314 ; 1 L. T. 
O. S. 256 ; 7 J. P. 690 ; 7 Jur. 515 ; 134 E. R. 
891. 

2329. Fraud of trustee —Cestui que trust 

not party to fraud.] — Tn covenant upon a separa- 
tion deed, by which B. the husband, covenanted 
to pay to A. as trustee tor (he wife, certain 
quarterly payments. B. pleaded, that he was 
induced to make the indenture, & to covenant as 
in the declaration mentioned, through & by 
means of certain false & fraudulent misrepresenta- 
tions of A. by him made to B., that is to say, by 
A., before & at the time of the making of the 
indenture by B. falsely & fraudulently repre- 
senting that E. tlie wife of B., was a vu’tuous & 
moral person, & that lie, A., was a virtuous & 
moral person, & lit to be trustee for her for the 
purposes of the indenture, whereas in truth E. was 
not, nor was A. a virtuous & moral person, etc. ; 
that A. had treacherously, etc., seduced E. then 
being tlie wife of A. & subsequently to the marriage 
— which last-mentioned facts A. before & at the 
time of the making of the indenture suppressed 
& concealed from B. ; that A. so fraudulently 
procured B. to make the indenture, in order that 


the trustees alone ; — Held : the proper 
parties were not before the ct. — 
Garforth V. Maokay (1888), 0 

N. Z. L. R. 634.— N.Z. 

PART III. SECT. 7, SUB-SECT. 1. 

— D« 

a. Whed defence available against trus- 
tees — Delay. ] —Pursuers suing as trustees 


for behoof of boneflclailes whom they 
represent, a pica of bar on account of 
mora against them la unavailing.— 
Leb'8 Trustekb V . Dunn, [1913] S. C. 
(H. L.) 12.— SCOT. 

b. What defence available to trus- 
tees .] — Smith v. Trust & Loan Co. 
OF Upper Canada (1863), 22 U. C. H. 
625.— CAN. 


0. Action for accounting.] — 

Hamemn V. Newton (Man.), [1919] 
1 W. W. 11. 14.— CAN. 

.1 — Leitch V. Leitoh, 

[1927] S. C. 823.— SCOT. 

e. Statute of Limitations .] — 

Hartford v. Power (1868), 16 W. R. 
822.— IR. 
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he, A., might seduce away E. from B., & might 
harbour & have access to her for tlie purpose of 
continuing the adulterous intercourse ; & that 
B. was induced to make the indenture in the 
declaration mentioned, & to covenant as therein 
alleged, through & by means of the false & fraudu- 
lent misrepresentations of pltf., & by reason of the 
suppression & concealment as aforesaid of the 
premises so suppressed & concealed as in the plea 
mentioned, & in ignorance thereof, &; not other- 
wise. The jury having found thLs plea proved. On 
motion for judgment non obstante veredicto : — 
Held : plea sufficiently showed the deed to be so 
tainted with fraud as to bo incapable of being 
enforced in a ct. of law ; & the plea might bo 
sustained as a general plea of fraud, notwith- 
standing the absence of a direct averment that A. 
knew, at the time he seduced E., tliat she was the 
wife of B., & it was no answer to this defence, that 
pltf. was suing as a trustee, whoso cestui qui trust 
was not shown to have been party to the fraud 
alleged on the record. — Evans v. Edmonds 
(1863), 13 C. B. 777 ; 1 0. L. 11. 653 ; 22 L. J. 
0. P. 211 ; 21 L. T. O. S. 155 ; 17 Jur. 883 ; 1 
W. R. 412 ; 138 E. R. 1407. 

Annotations: — Mentd. Foret v. Hill (1854), 15 C. B. 207 ; 
Canham u. Barry (1855), 15 C. B. 597 ; Evan‘S v. Carrlngrton 
(1860), 2 Do G. F. & J. 481 ; HlgginH v. Samels (18C2), 

2 John. & H. 460 ; Hart v. Swalue (1877), 7 Cb. D. 42; 
Mathias v. Yetts (1882), 46 L. T. 497 ; Jollfle v. Baker 
(1883), 11 0. B. D. 255 ; Demnstor v. Dempster (1887), 

3 T. L. R. 299 ; Derry v. Pook (ISm, 14 App. Cae. 337 ; 
niilton V. HiiJton, [1916] 2 K. B. 642. 

2330. Intended breach of trust.] — A 

debtor to a trust estate is justified in refusing to 
pay his debt where an intended breach of tmst, 
in the application of the money when paid, has 
been brought to his knowledge. — Hone v. 
Abercrombie (1882), 40 J. P. 487, D. C. 

Set-off.] — See Sub-sect. 1, E., post. 

2331. What defence available to trustees — 
Action to set aside mortgage.] — Trustees of a mar- 
riage settlement, whereby a mtgo. debt was settled 
substantially for the benefit of A., cannot set up 
the defence of iiurchasers for valuable con- 
sideration without notice, independently of A. 
when the mtge. is attempted to be set aside on the 
ground of fraud. — Spaigiit v. Cowne, Edwards 
V. Spaight (1863), 1 Hem. & M. 359 ; 1 New Rep. 
650 ; 71 E. R. 150. 

E. Set-Off. 

See, generally, Set-Off & Counterclaim, 
Vol. XIj., pp. 367 et seq. 

2332. Action by trustee against debtor — Whether 
debtor may set off debt due from cestui que trust.] — 

Bottomley V. Brooke (1781), cited 1 Term Rep. 
at p. 621. 

Annotaiions : — FoUd. Budge v. Birch (1785), cited In 1 
Term Rep. at p. 622. Consd. Winch v. Keeley (1787), 

1 Term llep. 619 ; Soholey v. Page (1806), 3 Smith, K. B. 
145 ; Wake v. Tlukler (1812), 16 East, 36. Dbtd. Tucker 
V. Tucker (1833), 4 B. & Ad. 745. Consd. Bedford v. 
Brunton (1834), 1 Bing. N. C. 399. Overd. Isberg v. 
Bowden (1853), 8 Exoh. 852. Refd. Master r. Miller (1791). 

4 Term Rep. 320 ; Thompson v. Thompson (1821), 9 
Price, 464 ; Gleadow v. Atkin (1832), 2 Cr. & J. 548 ; 
Wostoby V. Day (1853), 2 E. & B. 605 ; Dailey v. Finch 
(1871), L. R. 7 Q. B. 34. Mentd. Morrison v. Parsons 
(1810), 2 Taunt. 407. 

2383. .] — Rudge V. Birch (1785), 

cited in 1 Term Rep. at p. 622 ; 99 E. R. 1280. 
Anrwtattons Consd. Wake v. Tinkler (1812), 16 East, 36. I 
Dbtd. Tucker v. Tucker (1833), 4 B. & Ad. 745. Consd. 
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Bedford v. Brunton (1834), 1 Bing. N. 0. 399 ; Isberg v. 
Bowden (1853), 8 Exoh. 852. Reid. Master v. Mfller 
(1791), 4 Term Rep. 320. 

2834. .] — In an action by a trustee to 

recover a debt for the benefit of the cestui que trust, 
a debt due from the cestui que trust cannot bo set off. 
— Tucker v. Tucker (1833), 4 B. & Ad. 746 ; 1 
Nev. & M. K. B. 477 ; 2 L. J. K. B. 143 ; 110 E. R. 636. 
Annotations: — Consd. Quids v. Harrison (1854b 10 Exoh. 
672. Reid. Isberg v. Bowden (1853), 8 Exch. 852 ; 
Watkins v. Qark (1882), 12 O. B. N. S. 277. 

2335. .1 — The statutes of set-off are 

conlined to legal debts between the parties, their 
sole object being to prevent cross-actions between 
the same parties. — I sberg v. Bowden (1863), 8 
Exch. 853 ; 1 C. L. R. 722 ; 22 L. J. Ex. 322 ; 
155 E. R. 1599 ; sub norn. Dowden v. Isby, 1 
W. R. 392. 

Annotations: — Reid. Oiilds v. Harrison (1854), 10 Exoh. 
672 ; Watkins v. Clark (1862), 12 C. B. N. S. 277 ; Wilson 
V. Gabriel (1863), 4 B. & S. 243 ; Stanger v. Miller (1866), 
L. R. 1 Exch. 68 ; Christie v. Taunton, Delmard, Lane, 
lie Taunton, Delmard, Lane, [1893] 2 (^. 175 ; Manley 
V. Berkett, [1912] 2 K. B. 329. 

2836, .] — Agra & Masterman’s Bank 

V. Leighton (1866), L. R. 2 Exch. 56 ; 4 H. & C. 
056 ; 36 L. J. Ex. 33. 

Annotations: — Folld. Bankes r. Jarvis, [1903] 1 K. B. 549. 
Reid. Thornton v. Maynard (1875), L. R. 10 C. P. 695 ; 
Alloway v. Steere (1882), 47 J. P. 55. Mentd. Oirvln v. 
Grope (1879), 13 Ch. D. 174: Solomon v. Davis (1883), 
Cab. & El. 83 ; Robinson v. Marsh, [1921] 2 K. B. 640. 

2337. .] — Where pltf. is suing merely 

as trustee, & deft, has a claim against the cestui 
que trust, which, but for the intervention of the 
trust, would have been a legal set-off, such claim 
can be set off in equity, k> therefore, in an action 
at law, can be set off by an equitable plea. — 
Thornton v. Maynard (1876), L. R. 10 C. P. 
695 ; 44 L. J. C. P. 382 ; 33 L. T. 433. 

Annotations : — Reid. Alcoy & Gaiidia Ry. & Harbour Co. 

V. Greonhlll (1897), 70 L. T. 542. Mentd. Solomon v. 
Davis (1883), Cab. & El. 83 ; Galula v. Plntus (1911), 104 
L. T. 674. 

2338. .] — TOierc an action to recover 

a sum of money is brought by a person as agent or 
trustee for a third person, defL can set up by way of 
set-off & defence to the trustee’s claim, but only 
to the extent of such claim, a counter-claim for 
damages for a larger sum admitted to be due to 
deft, from the third person for whom the action 
is brought, & such counter-claim is a good answer 
to pltf.’s claim. — Bankes v. Jarvis, [1903] 1 
K. B. 649 ; 72 L. J. K. B. 267 ; 88 L. T. 20 ; 61 

W. R. 412 ; 19 T. L. R. 190, D. C. 

Annotations: — Distd. McCreagh v. Judd, [1923] W. N. 174, 
Reid. Baker v. Adams (1910). 102 L. T. 248. 

Right of trustees to set-off.] — See Part III., 
Sect. 3, sub-sect. 2, ante. 

Trustee’s right of retainer against beneficiaries.] 
— See Part V., Sect. 17, post. 


Sub-sect. 2. — Proceedings By and Against 
Cestuis que Trust. 

A. In General. 

2339. Action by cestui que trust — Whether 
trustee must be made party — Action to recover 
trust property — Realty & personalty distinguished.] 

— ^Harrison v. Pryse (1740), Barn. Oh. 624 ; 
27 E. R. 664 ; sub nom. HARRISON v. HARRISON, 
2 Atk. 121, L. 0. 

Annotaiion : — Reid. Davis v. Bonk of England (1824), 2 
Bing. 393. 

2340. Action to recover deed — Trustee 

not charged with breach of trust.] — Knyb v. 

still bound to sue In the name of bis 
trustee. — A damson v. Adamson (1885), 
7 A. R. 692 ; affd. (1886), 12 S. C. R. 
663.— CAN. 


Action for trespass ,] — The owner of an 
equitable estate cannot, notwithstand- 
ing the Judicature Act, proceed against 
a trespasser in his own name. He is 
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Moobb (1822), 1 Sim. & St. 61 ; 67 E. E. 24 ; 

slib nom. v. Moseley, 1 L. J. O. S. Ch. 18. 

Annotations : — Mentd. Dunn v. Dunn (1828), 2 Sim. 329 : 

Campbell e. Mackay (1836), 1 My. & Cr. 603. 

2341. Action for specific performance 

— Purchase of land.] — party having purchased 
land, & signified at the time, that he made the 
purchase on behalf of the trustee in his marriage 
settlement, who had money vested in him to be 
laid out in land, & a bill being filed against him for 
specific performance the ct. would not allow the 
cause to proceed until the trustee were made a 
party ; & the cause stood over for that purpose. — 
Wynniat V. Ijendo (1830), Taml. 612 ; 48 E. R. 
204. 

2342. Action against joint stock com- 

pany— Misappropriation of profits.]— Although a 
clause in a co.’s deed of settlement provided that 
the CO. should not be affected by notice of any 
trust, & that the receipt of the person standing 
in its books as the shareholder should, notwith- 
standing such notice, be a good discharge, it did 
not preclude a cestui qim trust from requesting the 
CO. to pay money due in respect of those shares to 
himself, or from suing the co. in respect of mis- 
appropriation of profits to which the owner of those 
shares would be entitled. — Btnney v. Ince Hall 
Coal & Cannel Co. (1866), 35 L. J. Ch. 363 ; 14 
L. T. 892. 

Annotation : — Consd. Now Londou & Brazilian Bank v. 

Brocklobank (1882), 21 Cb. D. 302. 

2343. Right to bring action in name of 

trustees — Liability to give security for costs.] — 
Cestuis que trusty bringing action in trustee’s name, 
ordered to give security for costs. — Annesi*ey v. 
Simeon (1819), 4 Madd. 390 ; 66 E. R. 749. 

2344. Action on bond.] — An officer of 

the Palace Ct. entered into a bond, with sureties, 
to the knight marshal of that ct., conditioned for 
the due performance of the duties of his office ; 
& {inter alia) that he should take sufficient bail 
from all defts. arrested, & should obey the lawful 
orders of the ct. Having taken insufficient bail 
from deft, arrested in an action in that ct., an 
order was made requiring liim to pay the amount of 
debt & costs in the action, which he disobeyed : — 
Held : the knight marshal was entitled, as a trustee 
for pltf. in the action, to recover, in an action on 
the bond, the full amount of the debt & costs. 

Pltf. clearly was a trustee for M. ; he might sue 
on the bond in pltf.’s name, or pltf. might sue for 
the benefit of M. Nothing is more common than 
for a cestui que trust to sue on a bond in the name of 
his trustee. If deft, had pleaded the bkpey. of 
pltf., it would have been a good replication that 
he was suing merely as trustee (IjORD Abingeh, 
C.R.).— Lamb v. Vice (1840), 6 M. & W. 467 ; 
8 Dowl. 360 ; 9 L. J. Ex. 177 ; 4 Jur. 341 ; 161 
E. R. 495. 

Annotations.' — Apld. Lloyd’s v. Harper (1880), 10 CJh. D. 

290. Refd. PiiKh V. Strinfffleld (1858). 4 C. B. N. B. 364 ; 

Wright V. Chappell (1869), 20 L. T. 369 ; lie Flavell. 

Murray v. Flavell (1883), 25 Ch. D. 89. 

2346. Trustee becoming bankrupt.]— 

Aberdeen v. Gibbs (1846), 6 L. T. O. S. 191 ; 
subsequent proceedingSy 5 L. T. O. S. 343. 

Trustee unwilling to sue.] — See Sub- 
sect. 2, B., post. 

Creditors of bankrupt.] — See Bank- 
ruptcy, Vol. V., pp. 1018, 1019, Nos. 8310-8319. 

2346. Right to add trustee as co-plalntlfl — 

— Necessity for consent In writing.] — The case of 
trustee & cestui que trust is not excepted from the 


general rule of R. S. C. 1883, Ord. 16, r. 11, so as 
to enable the ct. or a judge, upon the application 
of a cestui que trust, to amend by adding his 
trustee as co-pltf. in an action in respect of the 
trust property, to dispense wdth the consent in 
writing of the trustee. — Besley r. Besley (1888), 
37 Ch. D. 648 ; 67 L. J. Ch. 464 ; 58 L. T. 610 ; 
36 W. R. 604, C. A. 

2347. Defences available against cestui que 

trust — Any defence available against trustee.] — 
A trustee suing as pltf. in a ct, of law, must be 
treated in all respects as a party to the cause, & 
any defence against him is a defence in that action 
against the cestui que trust, who uses his name. — 
Gibson v. Winter (1833), 6 B. & Ad. 96 ; 2 Nev. 
A M. K. B. 737 ; 2 L. .T. K. B. 130 ; 110 E. R. 
728. 

Annotahons : — Apld. Evans v. Edmonds (1853), 13 C. B. 

777. Reid. Wilkinson v. Lindo (1810), 7 M. & W. 81 ; 

De Pothonler v. Do Mattos (1858), E. B. & E. 461 ; 

Griffiths V. Perry (1859), 1 E. & E. 680, 

2348. Injunction obtained against 

trustee.] — Qu. : whether injunction, which was 
obtained against trustee alone would prevent 
cestui que trust from prosecuting the action. — 
Aberdeen v. Gibbs (1846), 6 L. T. O. S. 191; 
sub.sequeni proceedings, 6 L. T. O. S. 343. 

2349. Rights of trustees barred— Pre- 

vious action by trustees.] — Decree made in favour 
of cestui que trust, upon an original bill, & without 
a bill of review, ujion tlie discovery of fresh 
evidence, although a decree had previously been 
made, as to the same matter, against their tnistees, 
but in a suit to which tlie cestuis que trust were not 
pailies.-- Pierce v. Brady (1856), 23 Beav. 64; 
63 E. R. 25 ; sub nom, PEmcE v, Brady, 26 I^. J. 
Ch. 257; 2 Jur. N. S. 772; 4 W. B. 736; sub 
nom. Pearce v. Brady, 27 L. T. O. 8. 280. 

2350. Where rights Independent 

of trustees.] — Where the estate out of which the 
rent-cliarge issiR'd passed to bkpt.’s assignee 
under a certificate of title negligimtly granted to 
hkpt. free of incumbrance. In an action brought 
by the beneficiaries against the Registrar General 
for compensation out of the assurance fund created 
by the Act (New South Wales Real Property Act, 
1862) : — Held : their rights, being under the Act 
independent of the trustees & being saved by the 
provisions of the Act in regard to persons under 
disability, could be enforced notwithstanding that 
their trustees’ rights were barred. — Williams v. 
Papworth, [1900] A. C. 663 ; 09 L. .T. P. C. 129 ; 
83 L. T. 184, P. C. 

.] — See Contract, Vol. XII., pp. 47, 48, 

Nos. 254-259. 

2361. Action against settlor — Failure to fulfil 

covenant.] — Deft., by a settlement made on his 
marriage, conveyed estates upon certain trusts,^ & 
covenanted with the trustees to pay off in- 
cumbrances on the estates, to the amount of 
£19,000 within a year : — Held : on his failing to 
do BO, the trustees were entitled to recover the 
whole £19,000, in an action of covenant, though 
no special damage was laid or proved ; &, an 
inquisition, on which nominal damages had been 
given, was set aside, & a new writ of inquiry 
awarded. — Lethbridge v. Mytton (1831), 2 

B. & Ad. 772 ; 9 L. J. O. S. K. B. 330 ; 109 E. R. 
1332 

Annotations: — Refd. Carr v. Roberts (1833), 5 B. & Ad. 

7^ Mentd. Wi^U r. School for Indigent Blind (1882). 

8 Q. B. D. 357. 

2362. Action against cestui que trust — Whether 


2343 1. Right to bring action in 

name of trustees — Liability to give security 
for costs. 1 — A cestui que trust about to 
file a bill should apply to his trustee 


to become a oo-pltf. Indemnifying him not apj^led to. pltf. must pay JMs 
agalnKsts if ho refuses. costs.-RE^B r. Sparkbs (1827). 

abide his own costs, as a deft. If he is 1 Moi. o. m. 
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Sect, 7 . — Litigation with third parties : Sub-sect, 2, 
A, <&: B, Sect, 8 r Sub-sect, 1.] 
other cestuis que trust necessary parties.] — A. 
purchased a leasehold of B., & paid the purchase- 
money, but no conveyance was executed. A. 
bequeathed it to B. for life, witli remainders over. 
A.’s exor. filed a bill against B. alone, for a con- 
veyance of the property upon the trusts of the 
will, not, however, seeking to recover it as assets 
for the purposes of the exorship. : — Held : the 
other cestuis que trust were necessary parties ; 
Semble : such a suit might be maintained. — 
JosLiNG V. Kaku (1840), 3 Beav. 494 ; 49 E. R. 
194. 

2368 . Right to serve trustee with third 

party notice — Trustee refusing to Join In conveyance 
— Specific performance.] — A purchaser filed a bill 
for specific performance. Deft, by his answer 
stated that he was desirous of completing the 
contract, but that he was only equitable owner, the 
legal estate being outstanding in a trustee for him, 
who refused to join in conveying to pltf. Deft, 
moved ex parte for leave to serve the trustee with 
a notice under R. S. C., Ord. 10, r. 18, stating the 
nature of the suit, & that he claimed indemnity 
against the trustee, & also to compel him to join 
in the conveyance: — Held: with the consent of 
pltf., leave might bo given to servo the notice. 
— Treleven V. Bray (1876), 1 Ch. D, 170 ; 46 
L. J. Ch. 113 ; 33 L. T. 827 ; 24 W. R. 198, C. A. 
Annotations : — Consd. PadwJck v. Scott, Re Scott ’a Eat ate, 
Scott V. Padwlck (1870), 2 Oh. D. 736. Eefd. Re CoUio, 
Kx p. Smith (1876), 34 L. T. 603 ; Turner r. Hedneaford 
Gas Co., Hednosford Gas (;o. v. Turner Round (1878), 
47 L. J. Q. B. 296. Mentd. Benocke v. Frost (1876), 34 
L. T. 728 ; Swansea Shipping Co. v. Duncan, Fox (1876), 
45 L. J. Q. B. 423 ; Central African Trading Co. v. Grove 
(1879), 40 L. T. .540. 

2354. Special case — Where all persons Interested 
are parties — Whether trustee must be made party.] 

— Where all persons beneficially interested are 
parties to a special case, the trustees ought to be 
omitted. — D arby v. Darby (1854), 18 Beav. 412 ; 
62 E. R. 162. 

Annotation : — N.F, Vorley v. Richardson (1856), 25 L. J. Ch. 
335. 

2355. .] — Where there are 

trustees of a fund to ascertain the rights of parties 
on which a special care is filed they ought, under 
13 A 14 Viet. c. 36, s. 1, to be made parties. — 
Vorley v. Richardson (1850), 8 De O. M. & Q. 
126 ; 26 li. J. Ch. 335 ; 2 Jur. N. S. 362 ; 4 W. R. 
397 ; 44 E. R, 337, L. JJ. 

Annotation: — Mentd. Berry v. Briant (1862), 2 Drew. & 
Sm. 1. 

B. Trustees Unwilling io Sue. 

2356. Whether trustees can be compelled to sue.] 

—Bat V. (1462), Y. B. 2 Edw. 4, fo. 2, pi. 6. 

Annotations : — Mentd. Manser’s Case (1584), 2 Co, R^. 3 a ; 

Chudleigh’B Cose (1695), 1 Co. Rep. 120a; Lamb's 
Cose (1599), 6 Co. Rep. 23 b ; Cromwol's Case (1601), 
2 Co. Rep. 69 b; Eaton v. Butter (1629), Palm. 652 ; 
James v. Hayward (1630), Cro. Car. 184 ; Tovoy v. 
Pitcher (1692), Carth. 177. 

2357. .] — To entitle a third person, not 

named as a party to a contract, to sue either of the 
contracting parties, the third person must possess 
an actual beneficial right which places him in the 
position of cestui que trust under the contract. 
By a deed of separation between husband & wife, 
the husband covenanted with the trustees to pay 
to them an annuity for the use of the wife & two 
eldest daughters, & also to pay to the trustees all 
the expenses of the maintenance & education of 
the two youngest daughters, provided that the 


trustees permitted them to go to such school as 
the husband should direct, & provided also that 
the covenants by the trustees were duly observed 
& performed : provided, also, that the two 
youngest daughters should live at such place, 
being reasonable & proper for the purpose, as 
the husband should direct, & should be main- 
tained and educated at his expense, the husband 
& wife to have all reasonable access to them ; & 
the trustees covenanted with the husband that 
they would, durii^ the continuance of the separa- 
tion, keep him indemnified against all liability 
for the maintenance of the wife & the two eldest 
daughters, & against all molestation by them, &> 
the wife would not take any proceedings against 
the husband for alimony, except as aforesaid ; & 
that they, the trustees, would, on the husband 
defraying all the expenses connected therewith, 
carry out his desires as to the school at which the 
two youngest daughters should be educated, & 
the place at which they should live, & would 
permit them, if they so desired, & without any 
interference on the part of the wife, to accept any 
invitation of the husband to reside with him. 
On one of the two youngest daughters subse- 
quently attaining sixteen, the husband refused any 
longer to maintain her, whereupon she brought an 
action, by her next friend, against the husband 

the trustees of the sei^aration deed to enforce the 
husband’s covenant, the trustees having refused 
to allow tlieir names to be used as pltfs., & the 
j udge gave a judgment for enforcing the covenant : 
— Held : upon the construction of the deed, 
pltf. was not in the position of cestui que tipist under 
the covenant so as to entitle her to maintain the 
action, but liberty was given to her, under R. 8. C., 
1883, Ord. 16, r. 2, to amend the writ, by adding 
the trustees, the wife, & the other daughters, or 
any of them, as pltfs. They [the trustees] cannot 
be compelled to sue ; but they may be willing, 
when they know that the covenant cannot be 
enforced without their being pltfs., to allow their 
names to be used, on receiving a proper indemnity 
(Colton, Tj..T.). — Gandy v . Gandy (1886), 30 
Ch. D. 67; 64 L. .1. Ch. 1164; 63 L. T. 306; 
33 W. R. 803 ; 1 T. L. R. 620, 0. A. 

Annotations: — Mentd. Clarke v. Blrley (1889), 41 Oh. D. 

422 ; Bishop v. Bishop (1897), 41 Sol. Jo. 669 ; Judkins 

V. Judkins (1897), 66 L. J. P. 76 ; Davis v. Marrahle, [1913] 

2 Ch. 421 ; R. v. Taylor, R. v. Amendt, [1916] 2 K, B. 

593. 

2368. Right to sue in own name — Assignee of 
debt.] — (1 ) In a bill to carry into effect the trusts 
of a creditors’ deed a simple allegation by pltf. 
that he is the assignee of the debt of one of the 
creditors is not sufficient to give him a right to 
sue. 

(2) In a bill to carry into effect the trusts of a 
creditors’ deed relief was sought in respect of a 
fraud alleged to have been committed by deceased 
debtor, & a purchaser in reference to a sale of the 
trust property, it being averred that the trustee 
had refused to sue in respect of such ^eged fraud. 

A mere allegation that the trustee in such a cose 
has refused to sue, without stating any application 
to him for that purpose, or by whom, is insufficient. 
— Jerdein V. Bright (1861), 2 John. & H. 326 ; 
30 L. J. Ch. 836 ; 4 L. T. 12 ; 9 W. R. 267 ; 70 
E. R. 1081 ; subsequent proceedings (1862), 6 
L, T, 279, 

Annotations : — As to (2) Bdld. Bouok v, Bouok (1865)» b. R. 

2 Eq. 19 ; Townsend v. Parton (1882), 46 L. T. 765. 

2369. Cestui que trust.] — One of several 

cestuis que trust cannot, on an allegation that the 
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Pennington v. Russell (1883), 4 
N. 8. W. Eq. 14.— AUS. 

h. .] — HtLLIXRDtJ.ElFFK(1874), 


L. R. 7 H. L. 39.— IR. 

k. .1 — Kelly v. Labxin 

Carter, [1910] 2 I. R. 650. — UR. 



Part III.— Administration of Trusts. 


799 


tnistees refused to take proceedings, maintain a 
suit against a debtor to the trust estate. 

I came to the conclusion, very clearly, that a 
person interested in an estate or a trust fund could 
not sue a debtor to that trust fund, or sue for that 
trust fimd, merely on the allegation that the 
trustee would not sue ; but that if thei'e was any 
difficulty of that kind, if the trustee would not 
take the proper steps to enforce the claim, the 
remedy of the cestux que irust was to flle his bill 
against the trustee for the execution of the trust, 
or for the realisation of the trust fund, & then to 
obtain the proper order for using the trustee’s 
name, or for obtaining a receiver to use the trustee’s 
name, who would, on behalf of the whole estate, 
institute the proper action or the proi^er suit in this 
ct. (James, L.J.). — Shaupe v. San Paulo IIy. Co. 
(1873), 8 Ch. App. 697 ; 39 L. T. 9, L. JJ. 
Annotations: — Consd. Meldrum r. Scorer (1887), 60 L. T. 

471. Mentd. He Hohenzollem Act. Fur Locomotivbaii 

& Ulty of London Contract Corpn (1880), 54 L. T. 590 ; 

Re Ford & Bemrose (1902). 18 T. L. R. 44 3 , Re Nott & 

Cardiff Coipn.. [1918] 2 K. B. 140. 

2360. - Gandy v. Gandy, No. 2357, 

ante. 

2361. Special circumstances— Other cestuis 

que trust must be made defendants.] —By liis will 
Testator appointed exors., & bequeat lied, amongst 
other legacies, the sum of £10,000 to J. .1. settled 
£8,000, part of such legacy, upon his clnldren, 
cSt E. & IT. were appointed trustees of the settle- 
ment. The £8,000 was paid by the exors. of 
testator’s will to E., one of tlio trustees of the 
settlement, upon his sole receipt, & the same was 
subsequently converted by him to his own use. 
He absconded & was made bkjit., & a trustee in 
bkpey. was appointed. An action was then 
commenced by 0., one of the chUdi'en of J., against 
the exors. of testator’s will, also against the 
trustee in bkpey. of E. & U. [inter aha), to recover 
the £8,000. Pltf. by his statement of claim alleged 
that, although he had requested deft. H. so to do, 
such deft, had refused to take or concui* in any 
proceedings for the recovery of the £8,000 from the 
estate of testator, or from his exors. A summons 
was taken out on behalf of defts., the exors. of 
1 estator, asking that the action might be dismissed 
with costs as against them, on the ground that the 
statement of claim disclosed no reasonable cause 
of action against them: — Held: (1) although a 
more refusal to sue on the part of a trustee did not 
entitle a cestui que irusi to sue in his own name, 
yet tlio circumstances of tliis case were special 
enough to render it prox^er that he should so sue ; 
(2) in order to guard against a multitude of 
actions, all the other cestuis quo trust must be made 
defts. to this action.— Meldrum v. Scorer (1887), 


60 L. T. 471. 

Annotation: — As to (1) Consd. Alcoy & Gandia By. & 
Harboiir Co. v, Greenhill (1897). 76 L. T. 542. 

2362. Trade union— Trustees parties to mis- 

appropriation of funds.] — Where the trustees of a 
umon refused to take legal proceedinjjs to restrain 
the union from a proposed misapplication of its 
funds, a single member of the union was held 
entitled to sue in his own name, the trustees being 
added aa defts. — Howden v. Yorkshire Miners’ 
Assocn., [1903] 1 K. B. 308 ; 72 L. .1. K. B. 176 ; 
88 L. T. 134 ; 19 T. L. R. 193 ; 47 Sol. Jo. 237, 
0. A. ; on appeal, suh nom. Yorkshire Miners’ 
Assocn. v. hSiwden, [1905] A. C. 256, H. L. 
AnnotaHons Muhett v. United French Polishers' 

London Soc. (1904), 91 L. T. 133 ; Steele v. South Wales 
Miners' Federation, [1907] 1 K. B. 361 ; Cope v. Crossing- 


ham, [1909] 2 Ch. 148 ; Osborne v. Amalgamated Soo. of 
Ry. Servant^ [1911] 1 Cb. 640; Oram v. Hutt, [1913] 
1 Ch. 259 ; Kelly v. National Soo. of (^eratlve Printers 
Assistants (1914), 84 L. J. K. B. 557 : Sansom v. London 
& Provincial Union of Licensed Vehicle Workers (1920), 
36 T. L. R. 666 ; Amalgamated Soo. of Carpenters, 
Cabinet Makers & Joiners v. Braitbwalte, General Union 
of Operative Carpenters & Joiners v, Ashley, [19221 2 
A. V. 440. Menid. Giblan v. National Amalgamated 
Labourers' Union of Great Britain & Ireland, 11903] 2 
K. B. 600 ; A.-G. v. De Wlnton, [1906] 2 Ch. 106 ; Denaby 
& Cadeby Main Collieries v. Yorkshire Miners' Assocn., 
[1906] A. C. 384 ; Baker v. IngaU, [1912] 3 K. B. 106 ; 
^aser v. Fear (1912), 107 L. T. 423 ; Valentine v. Hyde, 
11919] 2 Ch. 129. 

2363. Right to use name of trustee.] — If there is 
a dispute as to the inlieritance, the ct. will not 
compel the trustee of an outstanding term attend- 
ing the inheritance to lend his name to either party 
in an action of ejectment. — Doe d. Prosser v. 
King (1834), 2 Dowl. 680. 

2364. .] — If . . . the trustee will not sue 

without the sanction of the ct., I think it is right to 
allow the cestui que trust to sue for himself, in the 
name of the trustee (WiGRAM, V.-C.). — ^Fletcher 
V. Fletcher (1844), 4 Hare, 67 ; 14 L. J. Ch. 60 ; 


8 Jur. 1040 ; 67 E. R. 564. 

Annotations : — Consd. Re Baker, Collins v. Rhodes, Re 
Seaman, Rhodes v. Wish (1881), 44 L. T. 414. Keld. 
Bridge v. Bridge (1852), 16 Bear. 315; Alexander v. 
Brame (1854), 19 Boav. 436 ; Beech v. Keep (1864), 23 
L. J. Cb. 639 ; Scales v. Maude (1855), 6 De Q. M. & Q. 
43 ; Woodford v. Charnley (1860). 28 Bcav. 96 ; Patch v. 
Shore (1862), 2 Drew. & Sm. 689 ; Bonfleld r. Hassell 
(1863), 32 Beav. 217; Phillips v. Edwards (1864), 33 
Boav. 440 ; Re Patrick, Bills Tathara,’ 1891] 1 Ch. 82 ; 
Re Pluinptro'B Marriage Settlmt., Underhill v. Plumptro, 
[1910] 1 Ch. 609 ; Re Cavendish Browne’s Settlmt. 
Trusts, Horner v. Rawle (1016), 61 Sol. Jo. 27. 

2365. On giving proper indemnity.]— 

Gandy v. Gandy, No. 2367, ante. 

2366. Duty to take proceedings against trustees.] 

— SiiAUi'E V. San Paulo Ry. Co., No. 2359, ante. 


Sect. 8.- APPOINTMENT OF RECEIVER. 

Sub-sect. 1. — In General. 

See, generally, Receivers, Vol. XXXIX., pp. 1 
it seq. ; Executors, Vol. XXIII., pp. 44, 46, Nos, 
202—227, 

2367. Jurisdiction of court — All parties not 
before court.] — ITamp v. Robinson (1865), 3 De 
G. J. & Sm. 97 ; 46 E. R. 674, L. JJ. 

2368. Fund In absolute discretion of trustees 

— Trustees not parties to suit.] — By a will trustees 
were directed to set apait & invest a certain sum, 
& were authorised at their absolute discretion 
from time to time, & at such times as they should 
think proper, to pay the whole or part of the 
interest of such sum to deft, in the action, in such 
manner & in all respects as they should think 
proper. A judgment having been recovered 
against deft, in a county ct., the judge ordered the 
registrar of the ct. to be axipointod to receive the 
interest of the sum in the hands of the trustees, & 
ordered the trustees to pay every half-year, as it 
became due, part of the interest of the sum ^ the 
receiver until the judgment in the action shoiud 
be satisfied; — Held: a receiver could not be 
appointed to receive the interest of a fund which 
was in the absolute discretion of trustees, & the 
coimty ct. judge had exceeded his jurisdiction in 
making an order against the tnistees, who were 
not parties to the suit.— E. v. Ijncolnshire 
County Court Judge (1887), 20 Q. B. D. 167 ; ^ 
L. J. Q. B. 136 ; 68 L.T.64 ; 36 W. B. 174, D. 0. 

2369. Who may apply — Cestui que trust — ^Wlth 
consent of trustee.]— If pltfs. desire a receiver. 


1. Jurisdiction of court- 


PART III. SECT. 8. SUB-SECT. 1. 

-Constructive iru8t.]-~CABaiDY V. Hopkins (1847), 10 I._Eq. R. 208- 


-IR. 


'>tcitonoj court , — 

Trust not in lerXfinti.]— D’A lbedhvll v. D'Albedhyll (1885), 3 N. Z. L. R. 391 (9. C.). N.Z. 
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Trusts and Trustees. 


Sect, 8 . — Appointment of receiver : Sub-sects, 1 2, 

they are entitled to it, upon this consent of the 
trustee (Leach, V,-C.). — Tidd v. Lister (1820), 
6 Madd. 429 ; 60 E. B. 959. 

Annotatixms : — Coiud. Browell v, Reed (1842), 1 Hare, 434. 

Mentd. Taylor v. Taylor, Ex p. Taylor (1875), 44 L. J. 

Ch. 727 ; Re Wythes, West tr.^ytlies, [18931 2 Ch. 369 ; 

Re Richardson, Richardson v. Richardson, [1900] 2 Ch. 

778. 

2370. .] — There being some disagree- 

ment between three trustees, the majority acted 
alone & took securities in their own names, omit- 
ting the name of the dissentient trustee : — Held : 
pltf., who was interested in the trust property, was 
entitled to a receiver. — Swale v. Swale (1860), 
22 Beav. 584 ; 52 E. R. 1233. 

2371. Incumbrancer of cestui que trust’s 

Interest — Creditors must be represented.]— Lands 
being devised to a trustee, u^jon trust to apply a 
certain sum annually in payment of A.’s debts ; 
&, as to the surplus, upon trust for A., an incum- 
brancer of A.’s interest files a bill against A. & the 
trustee, to liave his security made available ; 
creditor of A. ought to be made a party. 

Till A.’s creditors are represented before the ct., 
a receiver will not be appointed, even though the 
trustee, in his answer, desires to be relieved from 
the trusts. — Cloves v. Wildmore (1823), as 
reported in 1 L. J, O, S. Ch. 177. 

2372. Trustee.] — \Vlien a tenant for life of 

leasehold houses is allowed by the trustees to re- 
ceive the rents, & the houses are not kept in a 
proper state of repair according to the covenants 
of the lease, the ct. will, at the instance of one of 
the trustees, appoint a receiver of the rents, for 
the purpose of enforcing the proper repair of the 
houses. — Tie Fowler, Fowler v, Odei.l (1881), 
16 Ch. D, 723 ; 44 L. T. 99 ; 29 W. R. 891. 
Annotations : — Mentd. Re Courtier, Coles v. Courtier, Courtier 

V Coles (1886), 34 Ch. D. 136 ; Re Baringr, Jetme v. Bariiur, 

[1893] 1 Ch. Cl ; i^eOJers, Cooper v. GJers, [1899] 2 Ch. 54. 

2373. Whether appointed ex parte — Risk of Im- 
mediate loss to trust fund.] — Circumstances being 
alleged which involved the risk of immediate loss 
of a trust fund a receiver was appointed ex parte 
before service of the writ . — Re H.’s Estate, H. v, 
H. (1875), 1 Ch. D. 276 ; 45 L. J. Ch. 749 ; 24 
W. R. 317 ; 2 Char. Pr. Cas. 80. 

2374. Discharge of receiver — On appointment of 
new trustees.] — A receiver who liad been appointed 
in consequence of the misconduct & incapacity 
of trustees under a will, discharged, upon the 
appointment of new trustees by the ct. — Bain- 
BRIGGB V, Biair (1841), 3 Beav. 421 ; 10 L, J, Ch. 
193 ; 49 E. B. 166. 

Who may be appointed .] — See Receivers, Vol. 
XXXIX., pp. 16-21, Nos. 135-232. 


Sub-sect. 2. — When Appointment Made. 

A, In General. 

SeCf generally. Receivers, Vol. XXXIX., pp. 
24-41, Nos. 290-483. 

2375. Necessity for strong grounds.] — Dyot v. 
Morgan (1806), cited in 13 Ves. at p. 266 ; 33 
E. R. 294. 

Annotation : — Consd. Middleton v, Dodswell (1806), 13 Ves. 
266. 

2376. Trustee with power of entry & distress.] — 

Receiver ought not to be appointed where there is a 
trustee with power of entry & distress. — ^Buxton & 
Parnham V. Monkhousb (1810), Coop. G-. 41 ; 36 
E. R. 470, L. 0. 

AnnotatioTts : — Apld. Sollory v. Leaver (1869), L. R. 9 Eq. 
22. Conild. Keiroy v, Kelsey (1874), 1^. R. 17 Eq. 495. 


2377. Trustee willing to act.] — Rainbridgb v. 
Blair, No. 2399, post. 

2378. Breach of condition by cestui que trust — 
Claim of forfeiture by remainderman.] — Estates 
being devised to trustees and their heirs, upon 
trust, to permit M. M., M. C., & J. J., to reside in a 
mansion house, & receive part of the rents, in 
recompense of the maintenance of J. L. M., eldest 
son of M. M., till he attained twenty-one, or died, & 
subject thereto, to the use of the trustees & their 
heirs, in trust for J. L. M., until he should attain 
twenty-one, or die, & to the intent that the rents 
might be accumulated, & after he attained twenty- 
one, to the use of him &; his assigns, during his life, 
he taking testator’s surname of L. ; remainder to 
the use of the trustees, & their heirs, during his 
life, to support contingent remainders ; remainder 
to the use of his first & other sons, taking the sui’- 
name of L., in tail male ; remainder to the use of 
the second & every other son of M. M. by her 
present husband ; remainder to her first & every 
other son by any future husband, in tail male, 
taking the surname of L. ; remainder to the use of 
the trustees & their heirs, during the life of M. M. 
upon trust for her separate use ; remainder to 
the use of the trustees, 6c their hens, during the 
life of M. C. upon trust for her separate use ; re- 
mainder to her first & other sons taking the sur- 
name of L. in tail male, with ulterior remainders, 
& a proviso, that the lieirs male of the bodies of 
M. M. & M. C. claiming under the will, should, on 
taking possession of the estates, assume the sur- 
name of L., Ac, within throe years, procure their 
name to be alt cred by Act of Parliament, or some 
other effectual way ; & in case they should neglect 
to obtain an Act of Parliament, or some other 
authority as effectual, for three years after being 
in possession, then the 'use & estate limited to the 
person so neglecting should cease & become 
void, & the estates should vest in the persons next 
in remainder, as if the person so neglecting were 
dead without issue; J. L. M., in 1794, having 
attained twenty-one, taken possession of the 
estates & assumed the name of L., but neglected 
to obtain an Act of Parliament, or any other 
authority for the use of that name, & having had a 
son born in 1806, & M. M. having died without 
other sons ; on a bill by M. C., insisting that 
J. L. M. had forfeited the estates the ct. refused to 
appoint a receiver. — Hawkins v. Luscombe 
(1818), 2 Swan. 375 ; 36 E. R. 659, L. C. 

Annotahons : — Mentd. Doe d. Mtlller v. Cloridge (1848), 0 

C. B. 641 ; ToUer V. Attwood (1850), 15 Q. B. 929. 

2379. Depreciation of estate — Disrepair.] — 

Glover v. Barlow (1831), 21 Ch. D. 788, n. 
Annotaiions : — Mentd. Re Jackson, Jackson v. Talbot (1882), 

21 Ch. D. 786 ; Conway v. Fenton (1888), 40 (^. D. 512 ; 

Re Montagu, Derblshtre v. Montagu, [1897] 1 CJh. 686. 

2380. .] — Re Fowler, Fowler v. 

Odell, No. 2372, ante. 

2381. Management of trustees not improper.] 

— Receiver of a West India estate applied for by 
one of the parties entitled to a charge thereon, 
against the trustee, refused, notwithstanding the 
estate was depreciated in value, & incumbrances 
thereon were increasing, the management of the 
trustee not appearing to be improper. — B arkley 
V. Reay (Lord) (1843), 2 Hare, 306 ; 67 E. R. 127. 

2382. Expense of appointment failing solely on 
applicant^ — Bainbridge v. Blair, No. 2399, post. 

2383. Disagreement between trustees.] — Wilson 
V, Wilson, No. 2401, post. 

2384. .] — Day v, Croft (1839), Lewin on 

Trusts, 13th. ed. 1309. 

2886. .] — Swale v. Swale, No. 2370, ante. 

. .]— Hart v. Denham, [1871] W. N. 2. 
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2387. Misconduct or incapacity of trustee — 
Trustee purchasing trust estate.] — Receiver refused 
though as between parties who had stood in the 
relative situation of cealui que trust & trustee, & 
though the latter, against whom the receiver was 
prayed, admitted that he had purchased the trust 
propel ty. The ground of the decision being though 
the case was one of suspicion, that the ct. could not 
interfere till the purchase deed was actually set 
aside. — G eorge v. Evans (1840), 4 Y. & C. Ex. 
211 ; 160E. R.982. 

2388 .] — Bainbriggk v. Blair, No. 2.374, 

ante. | 

2389. Receiver already appointed — Exercise of 
discretion of trustees.] — Befts. who had outstand- 
ing Judgments against pltf., had, as pai*ties to an 
administration suit, agreed to a compromise under 
which his life interest, wliich in the discretion of the 
trustees was to be forfeited in a certain event, 
which had happened, was by an order of a Judge 
to be continued to be paid to him, &; th(‘y applied 
for the appointment of a receiver of the money 
so payable to him. The application was refused 
by a Judge at chambers, whose decision was upheld 
by a Div. Ct., on the ground that the discretion 
of the trustees had beem exercised at their request 
by the Judge in directing the receiver appointed in 
the administration suit to pay pltf. the moneys to 
which ho was entitled under the life interest given 
to him by his wife : — Tlcld : the decision of the 
Div. Ct. was right, as the order of the Judge had 
not altered the nature of the trust, which was one 
for the personal benefit of the husband, & a mere 
allowance which would not pass to creditors. — 
PiCKEN r. Sander (1880), 2 T. T;, R. 287, C. A. 

B. Trustee Unwilling io Sue. 

2390. Trustee refusing to act.]— Beaumont t;. 
Beaumont (1811), cited 3 Mer. at p. 090 ; 30 
E. R. 207. 

Annotations: — Folld. Brodlo r. Barry (1811), 3 Mcr. 65)5. 
Refd. Brovvell v. Keed (1842), 1 Uarc, 434. 

2391. All parties consenting.] — Receiver 

appointed, before answer, in a case of a devise to 
four trustees, of whom two declined to act ; all 
parties being before the ct., & consenting. — 
IlRODiE V. Barry (1811), 3 Mer. 095; 30 E. R. 
207, L. C. 

Annotation Refd. Browcll v. Held (1842), 6 Jur. 530. 

2392. Disclaimer.] — Where there are 

several trustees the disclaimer of somo of thorn is 
not alone a sufficient ground for the appointment 
of a receiver, without the consent of those who 
remain. 

It had never been the practice to apjioint a 
receiver solely because one of several trust<‘es had 
disclaimed, or was inactive, or had gone abroad 
(SHADWELL, V.-C.).— Browell V. Reed (1842), 
1 Haro, 434 ; 11 L. J. Ch. 272 ; 0 Jur. 530 ; 00 
E. R. 1102. 

2393. Infant cestui que trust.]— Where one 

of two trustees of real estate declines to act, the 
ct. will appoint a receiver on behalf of infant 
cestuis que trust ; but with liberty to either of the 
trustees to offer himself. — T ait v. Jenkins (1842), 
1 Y. & C. Ch. Cas. 492 ; 62 E. R. 985. 

2394. Refusal to bring ejectment— Against 

claimant to trust estate.] — II amp v. Robinson 
(186.5), 3 Do G. J. & Sm. 97 ; 40 E. R. 574. L. JJ. 


2395. Trustee out of jurisdiction.] — Browell v. 
Reed, No. 2392, ante. 

2396. .] — Receiver appointed of a Govt. 

pension, the trustee being out of the Jurisdiction. — 
Noad r. Backhouse (1843), 2 Y. & C. Gh. Gas. 
629 ; 03 B. R. 237 ; sub nom. Node v. Backhouse, 
12 L. J. Gh. 446 ; 7 Jur. 808. 

2397. .] — A receiver appointed of real & 

personal estate where the devisee in trust & 
personal representatives were in Jersey, & therefore 
out of the jurisdiction.— Smith v. Smith (1853), 
10 Hare, App. 11, Ixxi ; 68 E. R. 1150. 

Annotation : — Refd. Re Mandalay & Field, Mandalay v. 

Mandalay & Field, [1900J 1 Ch. 602. 

2398. .] — Be Goney, Goney v. Bennett, 

No. 2106, post. 


C. Breach of Trust bg Trustee. 

2399. Neglect to furnish satisfactory accounts.] — 

(1) It is not of course to appoint a receiver against 
a trustee of real estates, when the trustee is willing 
to act. . 

(2) Where none but the party applying for a 
receiver can be affected by the expense of such an 
appointment, it forms a strong ground for malcing 
the appointment. 

(3) In such case, & where the trustee had neg- 
lected to furnish satisfactory accounts, a receiver 
was appointed on iietition after decree. — Bain- 
bridge V. Blair (1835), 4 L. J. Gh. 207. 

2400. Omission to get in personal estate— Injury 

to Infant legatees.] — Testator devised his real 
&, personal estates to trustees, who tv ere also exors. 
upon trust, to raise thereout, by sale or otherwise, 
1:4,500, & invest the same in govt, or mtge. H(‘euri- 
ties, ^ pay so much of tlio annual proceeds as 
should b(‘ n(*cesaary for the maintenance of hia 
granddaughter, M. until her ago of tvvcmty-livo 
years, k, then to pay the annual proceeds to her for 
her life, & upon her death to divide the principal 
among her children, & if she died withemt children, 
among testator’s other grandchikb't'ii, B., D., 

as to the residue of testator’s real »fe personal 
estate, he directed his trustees to pay the rents, 
interest, & annual proceeds of it to B., G., & I • 
equally till tlie eldest should attain twenty-live, 
& upon that event happening, to convert so mucli 
of the residue as should not consist of mom ‘y into 
money, divide th(* same eipially among B., G., 

D. ; power was given to the trustees to ndvmice 
to B. ^ D. part of their expectant portions before 
they attained twenty -live : — Held : it vvastlu’ duty 
of the trustees to set afiart & invest as soon as 
possibl.- tho sum of £4,500. A, ,t 

sell testator’s real estates, “otW'jlVJtanding that 
none of the grandchildren might have attained 
twenty-five ; & in consequence of I ho 
anco of this duty hy the acting trustee & exor., A 
other acts of misconduct on his part, a receiv t r was 

a^ good ground for tho ^ 

receiver, that an exor. & trustee has, by omitting 
to got in testator’s personal estate, 
legatees of the maintainenco or 
mont provided for them by the 
Perkins (1838), 8 L. J- Ex ^ •’ 3 Y. Ex. 

^^24o 1. PermlUlAg'^^^^^ faU in arrear-AppIlca- 
tion by tenant for life.] — Where the payment of 


PART III. SECT. 8, SUB-SECT. 2.— A. 

2388 I. Miscondvict or incapacity of 
trustee.] — The ct. will grant an order for 
an Injunction te restrain a trustee from 
Interferlne with the trust estate where 
fraud is ohargred, & by tho same order 


direct the appointment of a receiver.— 
Vernon v. Kinzie (1845), 2 O. S. 40.— 

CAN. 

... Trustee removed by court — 
Trust almost at an end.] — The ct. 
havlnff removed trustees, & it appear* 


r that the poiiod of tlio 
Lost expired. &*!>»<' “Othlng re- 
lined but to wind up tho estate, a 
Sver was appointed 

ISteCB.— CIAKWOIIE r. OABESCHB 

81)5), 4 B- C- B. 310. — CAN. 


J. — VOL. XUIt. 
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Sect. 8. — Appoiniment oj receiver: Suh^acct. 2, C. 

Sect 9 ; Subsect. 1 , A . , B,, C . & D. (a) & (6).] 

rents in consequence of disputes among the 
tmsteeg, had been permitted to fall into arrear, on a 
bill filed by pltf., who was entitled to the rents & 
profits for her life, against the trustees, the ct. 
ordered a receiver to be appointed, & the costs of 
the suit to be paid by flic trustees. — Wilson v. 
Wilson (1838), 2 Keen, 240 ; 48 E. R. 624. 

2402 . Committing waste — Farm lands converted 
into racecourse.] — S., by his will, appointed B. 
together with certain other pei*sons his exors. & 
trustees, wlio all, with the exception of B., dis- 
claimed ; in consequence of which B. acted alone 
in the trusts of tlie will. It having appeared that 
B. had, during his acting in the trust, been guilty 
of improvident expenditure, among other things, 
had converted farming lands into a racecourse : 
Held : although no corrupt intention appeared to 
have prompted B. in committing wilful waste, but 
he had acted solely under a mistaken notion of his 
duties of a trustee, yet his conduct was quite 
sufficient to justify the ct. in appointing a receiver. 

— Whitehead v. Bennett (1845), 6 L. T. O. 8. 
186 ; 30 Jur. 3. 

2403 . Deposit of title deeds of trust estate — As 
security for personal loan.]-— Testatrix bequeathed 
a leasehold estate to trustees & exors., in trust for 
sale, & gave one of such exors. a beneficial interest 
for Ills life in one-fourth part of the estate. The 
latter exor., being at the time indebted to the 
estate of testatrix, made an assignment of his 
beneficial interest by way of intge., to secure a 
private debt which he owed to a creditor, & 
deposited the title deeds with the creditor. 

8urely it is clear that, on a bill filed by pltfs. 
[exors. 1 against T. [the depositor of the title deeds] 
stating such a case, a receiver would be appointed 
(Tubnek, V.-C.).~Cole V, Muddle (1852), 10 
Hare, 180 ; 22 L. J. Oh. 401 ; 20 L. T. O. 8. 107 ; 

16 Jur. 853 ; 68 E. R. 892. 

Annotation :--Mentd. lie WMstlcr & rfieliardHoii (1887), 

57 L. T. 77, 

2404 . Loss of portion of trust fund— Trustee of 
benefit society.] — Where a portion of a trust fund 
has been lost that is primd facie a breach of trust 
& a sufiicieiit ground for the appointment of a 
receiver on an interlocutory application. 

On a bill filed by pltf. insured in a society, whose 
funds were liable to pay the insurance money, 
on behalf of himself & other persons so insured, 
charging a loss of the fund through the negligence 
of the directors & on the answer & affidavits 
showing that the secretary had absconded with part 
of the funds, & that some of the directors were in 
needy circumstances ; — Held : pltf. was entitled 
to the appointment of a receiviT & to an injunction. 

It is admitted that funds have been lost of which 
it was the duty of defts. to take care. That lo.ss 
is primd fade evidence of a breach of the duty of 
defts., sufficient to authorise the interference of the 
ct. by the appointment of a receiver (Knight 
Bruce, L.J.). — Evans v. Coventry (1854), 6 
De G. M. & G. 911 ; 3 Eq. Rep. 515 ; 24 L. T. O. 8. 

186 ; 19 J. P. 37 ; 3 W. R. 149 ; 43 E. R. 1125, 

L. JJ. 

Consd. lie State Fire Insce. (1863), 1 Do G, 

J. & Sm. 634. Mentd. lie English & Irish Church & Uni- 
versity Assce. Soo. (1862), 1 Hem. & M. 79 ; Kearns v. 
T/jaf, Aldebert v. Kearns (1864), 1 Hem. k M. 081 ; Bell’s 
Case, Kerr's & Stubbs’ Cases, Bleaekley’s Case, Craifir’s 
Executors’ Case, Wilson’s Case (1870), L. R. 9 Kq. 706, 

2405 . Failure to comply with order for payment 
Into court.] — Under the general power to apoint 
receivers given by Jud. Act, 1873 (c. 66), s. 26 (8), 

& having regard to R. S. C. 1883, Ord. 42, rr. 4, 8 
the ct. has jurisdiction to enforce a judgment for 


Trustees. 

payment of money into ct. by a defaulting trustee 
by the appointment of a receiver of his equitable 
interest in property in this country ; & order 
accordingly where from the debtor being out of 
the jurisdiction service of a writ of attachment 
could not be effected . — Re Coney, Coney v. 
Bennett (1885), 29 Ch. D. 993 ; 51 L. J.Ch. 1130 } 
62 L. T. 961 ; 33 W. R. 701. 

Annotations : — FoUdv Re Pemberton, Pemberlon v. Royal 
Hospital for Incurables, [1907] W. N. 118. Reid. Holmes 
V. Mllloge, 11893] 1 Q. B. 551, Mentd. Archer v. Archer, 
[1886] W. N. 66. 

2406 . .] — Re Pemberton, Pemberton v. 

Royal Hospital for Incurables, [1907] W. N. 
118. 


Sect. 9.— LODGMENT OF TRUST FUND IN 
COURT. 

Sub-sect. 1. — Payment in. 

A. In General. 

See Trustee Act, 1925 (c. 10), s. 63 ; Funds 
Rules, 1027, rr. 29-42. 

2407. Necessity for order of court.] — Ex p. 

Hamilton, No. 2510, post. 

2408. Trustee’s right to pay in.] — (1) A sur- 
viving trustee of a settlement paid into ct. under 
Trustee Act, 1847 (c. 96), a sum of £160 19.y. lid. 
which was the produce of one-cighth part of a sum 
of stock, which stock, on the death of A. was 
divisible amongst certain parties, to one-eighth of 
which pltf.’s wife was entitled. 

Semble : this would have been a breach of trust 
on the part of the trustee if the parties had not 
given him an authority, express or implied, to sell 
the stock. The trustee liad not paid into ct. a small 
sum of £1 li), Od. being the one-oighth of a dividend 
in the stock to which pltf. was also entitled : — 
Held : although trustees were hound to pay into 
ct. the whole of the trust fund, yet, as the reten- 
tion of this small sum was not made the groimd of 
complaint against the trustee, nor was the ques- 
tion raised by the bill, pltf.’s bill must be dismissed. 

(2) The question whether there was or was not 
any difficulty in I he execution of the trust, was 
not a i>oint open to any cestui qae trust to take, & 
a trustee having funds in his hands was at liberty 
to pay them into ct. if he were so minded. ... A 
trustee paying funds into ct. was bound to pay 
in the whole, & not retain a small sum which the 
parties might have no moans of recovering (Lord 
Cranworth, V.-C.). — Mitciieij:. v. Fobb (1861), 
17 L. T. O. S. 25. 

2409. Refusal to pay in — Justification.] — 

Semble : trustees are always justified in not 
paying money into ct., as it may turn out tliere 
was no occasion for so doing. — Mountain v. 
Young (1864), 18 .Tur. 769. 

2410. Quantum to be paid in.]— Mitchell v. 
Cobb, No. 2408, ante, 

2411. Failure to comply with direction to 

accumulate residue — Order to pay in interest 
thereon.] — Where there is a direction in the will to 
accumulate a residue, with which the exor. & 
trustee does not comply he will not be allowed to 
pay the bare residue into ct., but must pay also 
interest from the expiration of one year after 
testator’s decease up to the date of filing the 
answer. — Amiss v. Hall (1857), 3 Jur. N. S. 684. 
Annotation : — Dbtd. Re Emmet's Estate, Emmet v. Emmet 

(1881), 17 Oh. D. 142. 

Breach of trust generally.] — See Part VII., post. 

Charging orders 6 c stop orders on funds In court.] 

— See, generally, Execution, Vol. XXI., pp. 647- 
662. 
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Compulsory purchase.] — See Compulsory Pur- 
chase OF Land, Vol. XI., pp. 233, 234, Nos. 1216- 
1236. 


B. Who nmy Pay in. 

See Trustee Act, 1925 (c. 19), s. 63. 

2412. Foreign government— Necessity for At- 
torney-General as party.] — The ct. refused to order 
dividends received before tlio bill filed, of stock 
purchased by the old govt, of ^Switzerland, to be 
paid into ct. by the trustees on the application of 
the present govt., without having the A.-G. a 
party. — D older v. Bank of England (1806), 
10 Ves. 362 ; 32 E. K. 881, L. C. 

2413. Surviving trustees.] — Stock standing in the 
joint names of surviving & deceased trustees may 
be transferred by the survivors to the Accountant- 
General under Trustee Relief Act, 1847 (o. 96). — 
He PARRY (1848), 6 Hare, 306 ; 12 .Tur. 721 ; 67 
E. R. 1183 ; subsequent 'proceedings, 11 Tj. T. O. S. 
532. 

241 4. Purchaser of property subject to pecuniary 
charge.] — A. purchased an estate, subject to a 
pecuniary charge : — Held : he was not entitled to 
pay the amount of the charge into ct. undoi* 
Trustee Relief Act, 1850 (c. 60 ). Bugk ley’s 
Trust (1853), 17 Beav. 110 ; 1 Eq. Rep. 18 ; 22 
L. J. Ch. 934 ; 21 L. T. O. S. 71 ; 17 Jur. 478 ; 
51 E. R. 974. 

2416. Stakeholder.] — A more staktdiolder may 
pay a fund into ct. under TYustee Relief Act, 1847 
(c. 96). — He United Kingdom Life Assuranc'e 
C o. (1805), 34 Beav. 193; 6 Now Rep. 59; 34 
L. .r. Ch. 554 ; 12 L. T. 411 ; 11 Jur. N. S. 421 ; 
13 W. R. 645 ; 55 E. 11. 726. 

Annotations : — Befd. Re Haycock’s Policy (1H7G), 1 Cli. 1). 

611. Mentd. Re Wobb’s Policy (1866). L. H. 2 En. 456 ; 

Re Pettit’s Estate (1876), 1 Cb. D. 478 ; MatUiow \\ 

Northern Assco. (1878), 8 Ch. D. 80. 

2416. Bankers.] — Re Suiton’s Trusts, No. 2179, 
post. 

Insurance company — Disputed title to life assur- 
ance.] —iS'ec Insurance, Vol. XXIX., pp. 389, 
390, Nos. 3103, 3111-3118. 

Charity trustees.] — Sec Ciiarittes, Vol. VIII., 
p. 395, No. 2178, 

C. In Adniinistraiion of Trust by Court. 

See Sect. 10, sub-sect. 9, B., post, 

D. Grounds for Paying In. 

{a) Pi General. 

See Trustee Act, 1925 (c. 19), s. 63. 

2417. Bequest of grandchildren— Dispute be- 
tween parent of children & trustee — As to invest- 
ment during minority.] — Testator bequeathed to 
each of his six grandchildren JE200 & in ctise any of 
tJiem sliould not have attained twenty-one at 
the death of testator, he directed liis trustees, who 
were also his exors. & residuary legatees, to pay 
interest for the legacies of such children, after the 
rate of 6 per cent, towards their maintenance & 
education. Upon dilXerences arising between the 
father of the children & the trustees as to the 
investment of the money pending ininorities, the 
trustees file their bill to obtain the direction of the 
ct., & for leave to pay the amount into ct. : Held : 


the trustees might pay the principal money into 
ct. — Abraham v. Uolderness (1842), 6 Jui-. 290. 

2418. To enable trustee to get rid of trust.] — 
The intention of the Trustee Act is not that money 
paid into ct. should remain there but for the present 
relief of trustees (Kindersley, V.-f’.).— Lloyd’s 
Trust (1854), 2 W. R. 371. 

2419. .]~-Re Knight’s Trusts, No. 2711, 

2)ost. 

2420. One of several trustees invalided .] — Re 

Broad wood’ 8 Trusts (1863), 8 L. T. 632. 

2421. Mere lodging claim to trust fund — Claim 
unfounded.] — It is not because a man brings for- 
ward a claim to a trust fund that the trustee of 
that fund, should tlic claim be unfounded, is 
justified in paying the trust fund into the Ct. of 
Ch. (Jfssel, M.R.). — Rc Maclean’s Trusts 
(1874), L. K. 19 Eq. 271. 

^iunotattems : Mentd. Re IMiilllps’ InHcc. (1SH3), 18 L, T. 
81 ; Urqubart V. Butterfield (1887), 37 Cb. D. 357. 


(5) Bond fide Doiibl c/s* to Persons Eniitled. 

See Trustee Ac;t, 1925 (c. 19), s. 63. 

2422. Whether trustee entitled to pay In.] 

(1) Trustees not entitled as of course to their 
costs of paying a fund into ct. under Trustee Rehef 
Act, whore such ])ayment has been V(*xatiou 9 , & 
not justified by the possibility as to the title to 
the fund. 

(2) Whore, liowever, tlio person entitled to the 
fund, & objecting to its being paid in, claims by 
rei)res<‘ntation, trustees will have their costs, as 
the possibility of a disjiosition by decc'ased person 
througJi whom the claim is made is not excluded. 
— Re Lane’s Trust (1851), 24 Jj. T. O. S. 181 ; 3 


W. K. 131. 

2423. .] — Trustees have a right to some 

sort of discharge from tiieir eesliii que trust not, 
perhaps, a release, unless the instrument creating 
the trust was under seal ; A trustees, between 
whom & their several eeshiis que trust disputes 
have arisen as to th<* amounts actually due to 
tlieni respeciiv(‘ly, aie justified in paying into ct., 
to the separate account of each cesiui que trust, 
the sum to which they belit've liim to be entitled 
& may have their costs of making such payment 
out of the respective funds.- -He Wright’s Trusts 
(1857), 3 K. A J. 419 ; 69 E. R. 1173. 

Annotations: — Dbtd. Re Ruddock, Nowbcn*y v. Mansfield 

(1910), 102 L. T. 89. Refd. Re J’ridc of Waloa & Annio 

Lisle, Mortf^ageos (JSG7), 15 Jj. ’J'. GOG ; Rc Nettlefold’s 

Trusts (1888), 59 J.. T. 315. 

2424. .] — A ti'iistee will be al]ow'(‘d his 

costs of paying money info ct. under JYustee 
Relief Act where there is a ease of bond fide 
respomsibility. die is not hound to take upon 
himself the responsibility of deciding between 
adverse claimants.— iiY JIeadincjton’s ’J’RiJhT 
(1857), 27 Ji. .r. Ch. 175 ; 6 W. R. 7. 

2425. .] ' Trustees, having bona fide doubts, 

ai*e justified in paying funds info cf . under trustee 
Jtelief Act, 1847 (c. 96), A wdU receive their costs. 
The cU considering it important not to make the 
rule too stringent as to their costs in such cases.— 
He Wylly’h Trust (1860), 28 Beav. 468; 2 

L. T. 788 ; 26 J. P. 81 ; 0 Jur. N. S. 906 ; 8 W. R. 
045 : .54 E. R. 442. 

Annotation Ite (’nil’s Trusts (1875), L. K. 20 Eq. 

5G1. 


PART III. SECT. 9, SUB-SECT. 1.— B. 

o. Trustee de son torl.J — A trustco 
de son tort is, as such, either an exproBS 
or a constructive trustee, & liable to 
account to hJs Infant cestui Que trust, 
& so entitled to come to the cl., under 
Trustee ReUef Act, R. 8. O. 1897 
(c. 336), s. 4 & obtain an order allowing 
him to pay the moneys into ct. — 


Re PUKSTON (1906). 8 O. W. K. 828 ; 
13 O. L. R. no.— CAN. 

p. Surety of administrator.]-- Tha 
surety In the Probate (I. of an 
ndniiidHlrator who has pot money 
aHselB of the lid estate lu Ids haiidH may 
lodpo It in Vi. under the 
Act. — Re Monaitan s Iiiubtb (1874), 8 
I. R. Eq. 353.— IR. 


PART III. SECT. 9, SUB-SECT. 1 
— D. (b). 

2422 i. Whither trushe enlithd to pay 
in.]~Rt Bajuh (1893), 24 O. R. 397.— 

CAN. 

242211. . 1— i?r Mathkkh (1897), 

18 P. R. IS.—CAN. 
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Teusts and Teustees. 


Sect, 9. — Lodgment of trust fund in court : Sub-sect, 
l,D. jb) & jc), F, & F.] 

2426. .] — Trustees paid the ascertained 

share of a residue of a inairied woman into ct., 
under Trustee Relief Act, 1847 (c. 96). The ct. 
refused to make the trustees pay the costs, 
observing that it was not desirable to act too 
strictly in such cases. — lie Bkocklesby (1861), 
29 Beav. 662 ; 64 E. R. 781. 

2427. .] — A trustee is not justified in pay- 
ing a fund into ct. under Trustee Relief Act, 1847 
(c. 96), merely because, acting bo7id fide^ he enter- 
tains a doubt as to the right of claimant. There 
must be a reasonable case of uncertainty, or he 
may be ordered to i)ay the costs of the petition for 
pajTnent out.--Rc Elgar (1864), 11 L. T. 416. 

2428. •.] — Where a lady who had assumed 

the black veil Sc was a professed nun, but other- 
wise sui juriSy became entitled to a share of residue 
paid into ct. by the trustees of the will bequeathing 
it, A petitioned for payment of it to herself, or to 
trustees nominated by her to whom she had 
assigned the fund upon tmst for the superior 
jiriest or ecclesiastic of the Oratory of St. Philip 
Nori at Brompton. Under the circumstances the 
trustees of the will : — Held : not to have been 
justified in bringing the fund into ct., & all costs 
were refused to them . — lie Metcai^e’s Trusts 
( 1864), 2 Do G. J. Sc Sm. 122 ; 3 New Rep. 667 ; 
33 L. J. Ch. 308 ; 10 L. T. 78 ; 28 J. P. 260 ; 
10 Jur. N. S. 287 ; 12 W. R. 638 ; 46 E. R. 321, 
L. JJ. 

Annotation .'-— fUenid , Dldishelm v. London & Westminster 

Bank, [1900] iJ Ch. 15. 

2429. .] — Where trustees have bond fide 

doubts as to whether a mtgoc. is entitled to be 
paid the whole or any part of a mtged. fund in their 
hands, or have notice that there is something 
suspicious, or where there are any circumstances 
which make it reasonable for them to decline to be 
satisfied, they are not bound to pay over the fund 
on the receipt of the mtgee. under Conveyancing 
Act, 1881 (c. 41), s. 22 (1), but may seek the pro- 
tection of the ct. & pay the money into ct. — 
Hockey v. Western, 1 1898] 1 Ch. 360 ; 67 L. J. 
Ch. 166 ; 78 L. T. 1 ; 46 W. R. 312 ; 14 T. L. R. 
201 ; 42 Sol. Jo. 232, C. A. 

2430. .] — Where trustees paid a fund into 

ct. to which a certain testator was entitled who had 
left it to II. absolutely. Sc H. was described in the 
probate of testator’s will as H. the widow of 
testator, when, in fact although testator had gone 
through a form of marriage with II., his wife was 
still alive, & his wife Sc child both made claims to 
the fund & the trustees paid it into ct. On a 
summons for payment out : — H cld : they were to 
be allowed their costs of the summons. — Re 
Davies’ Trusts (1914), 59 Sol. Jo. 234. 

(c) Trustee Unable Otherwise to obtain Effectual 
Discharge. 

See Trustee Act, 1925 (c. 19), s. 63. 

Beneficiary an infant — Investment proving in- 
sufficient — Payment into court by executor.] — See 

Executors, Vol. XXIV., pp. 447, 448, Nos. 
6174-5180. 

2431. Beneficiary incapable of managing own 
affairs.] — Re Parker’s Will, No. 2686, post. 

2432. Beneficiary deaf, dumb & blind.] — Re 

Biddulph’s Trusts, Re Poole’s Trusts, No. 2497, 
post. 

E, Procedure. 

See R. H. C., Ord. 64, B., r. 3, Supreme Court 
F\md Rules, 1927, r. 41, C. 0. R., 1903-1928, 
Ord. 38. 

2433. Notice of motion to pay in — Service— Who 


must be served.] — Where all the cestuis que trust 
were served with the copy of a bill for appoint- 
ment of new tmstees, & transfer to them of the 
trust fund, there being nothing asked in the bill 
as to the transfer of the fimd into ct. : — Held : 
all the cestuis que trust must be served with notice 
of motion to transfer the fund into ct., as there was 
nothing in the bill to indicate that it was intended 
so to deal with the trust fund. — L ewellin v. 
COBBOLD (1853), 1 Sm. Sc G. 672 ; 22 L. T. O. 8. 
131; 17 Jur. 1111; 1 W. R. 211; 66 E. R. 
261. 

2434. Notice of lodgment — Whether court will 
dispense with notice.] — Upon payment into ct. by 
tiTistees of a reversionary fund, which had fallen 
into possession since the death of a married woman 
who was entitled thereto : — Held : upon produc- 
tion of a full affidavit as to unsuccessful inquiries 
for the husband, who had gone to Australia in 
1850, &; had not since been heard of, the ct. would 
dispense with notice to the husband. — Re Hans- 
ford (1859), 7 W. R. 199 ; subsequent proceedings y 
7 W. R. 254. 

2435. .] — Wlicre the only person en- 

titled to a trust fund paid into ct. under Trustee 
Relief Act, 1850 (c. 60), had gone to America, Sc 
had not been heard of since 1868, service of the 
notice of the payment into ct. required to be given 
by the trustees under Consolidated Order 41, 
r. 4, was dispensed with. — Re Walters (1869), 
22 L. T. 120. 

2436. .] — When, on payment into ct. 

under Trustee Belief Act, 1850 (c. 60), the address 
of the person entitled to the fund is not known, the 
ct. has no jurisdiction to dispense with the notice 
required to be given by the Chancery Funds 
Amendment Orders, 1874, r. 4, nor to direct how 
such notice should be given. The party paying in 
the fund must take that responsibility upon him- 
self. — Re Hardley’s Trusts (1879), 10 Ch. D. 
664 ; 48 L. J. Ch. 335 ; 40 L. T. 409 ; 27 W. R. 
587, (L A. 

2437. .] — A trustee, on paying money 

into ct. under Trustee Relief Act, 1847 (c. 90), 
named in ids affidavit, as one of the parties 
interested in the fund, a person whose interest 
was contingent on his having returned to England 
within seven years from the death of the donor of 
the fund. The person in question had been last 
heard of in Australia, about three years after the 
death of the donor of the fund. Sc four years before 
the payment into ct.. Sc it had since been impossible 
to ascertain where he was to be found : — Held : 
the notice required to be given by Chancery Con- 
solidated Ord. 41, r. 4, might properly be dispensed 
with in his case. — Re Whitaker (1882), 47 L. T. 
507 ; 31 W. R. 114. 

2438. .] — A trustee who pays a fimd 

into ct. under Trustee Relief Act, not being 
required since the rei^eal of the Chancery Funds 
Consolidated Rules, 1874, to set forth in his 
affidavit the names of the persons entitled to the 
fund, is no longer bound to give notice to such 
persons under Order 5 of the Chancery Funds 
(Amended) Order, 1874, that order having been 
rendered of no effect by such repeal. — Re Graham’s 
Trusts, [1891] 1 Ch. 151 ; 60 L. J. Ch. 98 ; 63 
L. T. 664 ; 39 W. B. 157. 

2439. Whether court will direct how to be 

given — ^Address of person entitled unknown.] — 
Re Hardley’s Trusts, No. 2436, ante. 

2440. Title of account to which fund paid — Fimd 
in aliquot parts on distinct trusts.] — ^A fund 
bequeathed m aliquot parts, on distinct trusts, 
ought not to be paid in by the trustees to the joint 
account of the several trusts, but ought to be 
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carried to separate accounts. — Re Tillstonb’s 
Trust (1852), 9 Hare, App. I., Ux ; 68 E. K. 792. 
Annotation: — Reid. JRe UodgRon’s Trusts (1854), 2 Eq. 

Kep. 1083. 

2441. Infant beneficiary.] — Wlierc a fund is 

paid into ct. under the Trustee Act to the general 
account of a will, the ct. will order it to be carried 
to the separate account of the person, an infant, 
named in the trustee’s affidavit, as the only person 
entitled to such fund, & it is not necessary pre- 
viously to change the title of the account . — Ue 
COULSON’S Trust (1857), 4 Jur. N. 8. 0. 

2442. Trusts of will generally — Application 

to transfer to particular account.] — Where, under 
Trustee Relief Acts, 1847 (c. 90) ; 1849 (c. 74), 
money is paid into ct., “ upon the trusts of a 
will,” it involves the general administration of the 
estate, & the ct. will not order it t/o be transferred 
to a particular account, excei>t at the request, & 
on the responsibility, of the tiuistee. — Re Wright’s 
Trusts (1852), 15 Beav. 367 ; 18 L. T. O. S. 
208 ; 51 E. R. 580. 

2^3. Cash & stock not admitting of division 
below one pound — Transfer to separate account — 
Form of order.] — Form of order where casli & stock 
not admitting of division below £1 are paid & 
transferred into ct. to separate accounts. — Re 
Perry’s Trusts (1874), 22 W. R. 433. 

2444. Affidavit — Specification of moneys paid in 
— Precise specification.] — (1) Tmstee Relief Act, 
1847 (c. 96), is a very useful Act, but great care 
must be taken in the application of it, for whatever 
is done under it in paying out the rnoney, etc., is 
in effect the same as a decree or final judgment in a 


C£1118C* 

(2) The affidavit of the trustee paying in money 
must be very precise in stating the legacy, ^ 
showing the claim to it, & identifying it with the 
sum so paid in ; & it is not enough merely to x>ay 
it in, nor does a trustee thereby discharge himself 
of his duty. — Re Cawthornk (1849), 12 Beav. 
50 ; 50 E. R. 981 ; sub nom. Re Oawtiiorne s 
Trusts, Re Harwood, 18 L. J. Cii. 110 ; sub nom. 
Re Harewood, 12 L. T. O. 8. ,529. 

Annotation : — Generally, Mentd. Martlneau r. Rogers (18 jG), 

26 L. J. Ch. 398. 

2445. Sums to be written in words not 

figures.] — An affidavit under Trustee Relief Act, 
1850 (c. 60), must have such sums of money as are 
mentioned in it printed in words.^J^c Wati's 
Trust (1876), 34 L. T. 047 ; 24 W. R. 701 ; 3 
Char. Pr. Cas. 61. . , n r> 

2446. Statement of claims to fund.] — Re 

Cawthorne, No. 2444, 

2447. Of which notice received.] — 

It is the duty of a trustee paying money into ct. 
under Trustee Relief Act, 1847 (c. 90), to mention 
in the affidavit on which the money is paid in, or, 
if that has been already filed by a supplemental 
affidavit, all claims on the fund of which he receives 

Where a trustee who had filed an affidavit 
before transferring funds into ct. 
but before the money was paid in, ^ecame ^ware 
that an assignee of some of the funds had 
a distringas thereon, omitted to 
of such assignee in his subsequent affidavit, 
assignee, on order to prevent the funds ^ S 
transferred out, obtained a stop order : ^ * 

the trustee was personally liable 
thereof. — Re Allen’b Settlement (1879), 4U 
L. T. 460 ; 27 W. R. 629. ^ ^ ^ 

2448. On whom to be served.] — The 

affidavit to be made bn a lod^ent funds m 
ct. under Trustee Relief Act, 1847 (c. 46), sh^l 
be served forthwith on ” the persons interested 


in or entitled to them ” ; i.e. in the same way & 
upon the same parties as if the Chancery Fund 
Rules, 1874, remained in force, had not been 
repealed by the Supreme Court I^nds Rules, 1884. 
— Re Stening’s Trusts (1884), 60 L. T. 580. 
Annotation : — Expld. lie Grahara’s Trusts, 11891] 1 Ch. 151. 

Consent of Charity Commissioners to payment 
in.] — See Charities, Vol. VIII., pp. 394, 39.5, 
Nos. 2105, 2166, 2178. 


F. Effect of Payment in. 

2449. No discharge from office of trustee.] — 

Re Cawthorne, No. 2444, ante. 

2450. .]--Barkkr V. Peile, No. 2832, post. 

2451. Notice by court to trustee of dealings 

with fund.] — 8o little does the payment into ct. 
by a trustee under the Tmstee Relief Act, 1850 
(c. 00), operate to put an end t>o the characl.or of 
trustee, that the ct. will not deal witli tlie fund 
without notice being given to liim, because he is 
still the trustee of the fund (Kindersley, V.-( - 
Thompson v. Tomkins (18(52), 2 Drew. iV Sm. 8 ; 
31 L. J. Oh. 033 ; (5 L. T. 30.5 ; 8 Jur. N. 8. 18.5 ; 
10 W. R. 310 ; (52 E. R. .524. 

Annoiation<t : — Reid. Mutual Life Asrco. Si*c. v. Ijanglcy 
(1880), 32 Ch. 1). 400 ; Jie Nottlefold’a Trusts (1888), 
69 L. T. 315. 

2452. How far discharged from liability— Dis- 
charge in proportion to sum paid In.]— A trustee 
paying into ct. a sum of money under Trustee 
Relief Act, 1817 (c. 9(5), although such suui may 
bo less than the amount of the trust fund in his 
hands, is discharged as to the money so jifiid in ; 

& after such payment tlic parties beneficially 
interested can proceed only under the Act to 
recover the money so paid in ; A the ordinary 
jurisdiction of the ct., as against the ti'ustee, is 
confined to the balance which may remain due from 
the trustee in respect of tlie trust fund after sucli 
payment. — (I oode v. West (1851), 9 Tfare, 378 ; 
21 D. .1. Ch. 127 ; 18 L. T. O. S. 87 ; 15 Jur. 1025 ; 
(58 E R 554 

AnnoLtims .-Reti. Be Tnisfe (1854), 2 Eq. ^ 

1110: Jie Hodgson s TniRts (1854), 2 Eq. Rci). 1083, 
Thorp V. Thorp (1855), 1 K. & J. 438. 

2453. •] — Trustee Relief Act, 1850 

(c. 00), takes away the jurisdiction of the ct. by 
bill against; the trastoo, in respect of the money 
which he has paid into 

(185.5), 1 K. & J. 438 ; 24 D. J . O. 8. 330 ; 09 

^*2^54.^— The payment of a trust fund 

into ct. under Trustee R(*liof Act, 1850 (c. 00), 
does not give the ct. jurisdiction over the rest of 
the estate, hut upon the question of costs, or the 
paying in the fund, or of the petition for pa^^ent 
out, or how tlie money is to be disposed of, the 
ct. has jurisdiction. The Act operates as a 
complete discharge to the tmstee as to 
paid in, & no furiher, & where a trustee retains 
a part of a trust fund in his hands, to answer the 
costs of payment into ct. ; the ct. has no juns- 
Sion overthat PoHion.-^ Barber’s 
( 1803) 2 New Rep. 571 ; 32 L. J. Ch. 7(19 , o 
Ij T 825 ; 9 .Tur. N. 8. 1098 ; 11 W. B-. lOoO. 

Annotation .—Refd. lie Parkcr’H Will (1888), 39 Cb. D. 303. 

2455 . .l-A tmstee who pays money in^ 

ct. ^der Tmstee Relief Act. 1847 (c. 96), is thereby 
discharged as against the claims of all the ^orid. 

WTiere therefore a party claims to bo entitlca 
to a share of such a fund, although not included 
in the usual affidavit made on the fund being paid 
in, he must obtain the leave of the ct. to flic a bill 
in respect of such claim, & his right “O* be 
declared on petition.— Be Jephson (1859), 1 
Annolation Be Pattrcll’s Trusts (1877), 7 Ch. D. 

647 . 
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Trusts and Trustees. 


Seel. 9 . — Lodgment of trust fund in court : Suh-sect. 

lyF.i&O. (g).] 

2456. .1 — Barker v. Peile, No. 2832, ante. 

2467. Whether Indicating retirement from office.] 

— There being a question wh(*thor a fund should be 
paid to cestuis que trusty infants being intcrc.sted, 
the trustee pays it into ct. under Trustee Belief 
Act, 1850 (c. (io), & the cestuis que trust appoint 
new trustees: — Held: tlay could do so, as the 
payment inlo ct. specified a “ desire to be dis- 
charged,” k> therefore it was competent for them 
to appoint other trustees under their power in 
that case to nominate & appoint any other persons 
etc . — Re Bailey’s Trust (1854), 3 W. B. 3,1. 

2468. .] — Re Williams’ Settlement, No. 

2584, post. 

2459. Payment in of moneys over which trustees 
have discretionary power — Whether court will 
exercise power.] — Testator by his will declared it 
should be in trustees’ discretion to advance all or 
any part of the principal of a fund to his son, or 
to his children, if he should be dead, in or towards 
his or their maintenance or advancement in the 
world, it being his wisli that his son, if living, 
should have the whole benefit of such moneys if he 
should conduct himself st<‘adily <fc to the satis- 
faction of his ti'ustees, with gifts over, in the event 
of the whoh* of such mon(*ys not having been 
advanced by the trustees. The son liaving 
assigned his nterest under tlie will, the trustees, 
after tin* 'W'idow’s dealJi, paid the fund into ct. 
under Trustee Belief Act, 1850 (c. 00), but did not 
suggest that the son had conducted himself other- 
wise than steadily A to their sati«<faction :-~IJeld : 
ujion the* construction of the will, this was, in 
elfect, a trust for the son with a power for the 
trustees to deprive him of the fund if he should not 
conduct himself steadily & to their satisfaction, 
the trustees having declined to exercise that power, 
it was not competent to this ct. to exercise it, 
<fc the fund was ordered to be transferred to the | 
assignee. — Re Coe’s Trust (1H58), 4 K. & J. 199 ; 
82 ].. T. O. 8. 239 ; 4 Jur. N. S. 158 ; 70 B. B. 83. 
Annotations : — Apld. Re Toptk’b Trustfl (ISGG), 15 L. T. 236 ; 

Re Nettlefold’s Trustw (188H), .59 L. T. 315. Refd. Re 

Eyro, Eyro v. Ej-re (1883), 49 L. T. 250. 

2460. Maintenance & education of 

beneficiaries.]— Where mon<*y vested by a deed 
poll in trustees upon trust to apply it in such 
manner in every respect as they in their uncon- 
trolled discretion should think fit for or towards the 
maintenance, education, advancement, or benefit 
in any way of all or any one or more exclusively 
of the other or others of the children of a certain 
person, &, as to all or any part of tlie sum which 
should not have been applied as hereinbefore 
mentioned previously t-o the youngest attaining 
the age of twenty-one years, in trust for all the 
children in equal shares, is paid into ct. under 
Trustee Belief Acts, it is competent for the ct. to 
exercise the discretion as to advances for main- 
tenance, education, advancement, or benefit 
originally gi\en to the trustees . — Re Ashburn- 
iiam’8 Trust (1885), 54 L. T. 84, D. V. 

2461. Discretion personal.] — Testator 

by his will devised & bequeathed his residuary 


estate to trustees, & gave thereout a legacy of 
£10,000 to each of his five daughters, & directed 
that the legacies should be held upon certain trusts 
for the b('nefit of his daughters, their husbands & 
children respectively, & ho provided that, on the 
request of any of his daughters, it should be lawful 
for the trustees, if they should think fit, to advance 
1.0 the husband or husbands of any one or more of 
his daughters part of her legacy, not exceeding 
£5,000, for the purpose of setting up the husband 
in business, or otherwise promoting the advance- 
ment or benefit of his daughter & her husband & 
family. The trustees paid the legacy of one of 
the daughters into ct. under Tinistee Relief Act, 
1847 (c. 40). Application was now made for the 
advance of a sum of £3,000 to the husband of the 
daughter whose share had been so paid in, for the 
purpose of furnishing him with a professional 
residence. The surviving trustee of the will 
consented to the advance being made : — Held : 
the trustees, by paying into ct., had terminated 
their discretion, <fc the discretion being a personal 
one could not be exorcised by the ct., & the advance 
could not therefore be made to the husband. — 
Re Np:ttlefold’8 Trusts (1888), 69 L. T. 316. 

2462. — — Whether power thereby relinquished.] 

- — C’ase in which trustees were held to have 
relinquished their discretionary iiower over a fund 
by having paid it into ct. under Trust.ee Belief 
Ad, 1847 (c. 96).— Re Tegg’s Trusts (1800), 15 
L. T. 230; 15 W. B.52. 

AnnoUition : — Refd. Re Nettlcfold’a Trusts (1888), 69 L, T. 

315. 

2463. .] — A trustee having a discre- 

tionary power as to tlie application of a trust fund, 
does not necessarily abandon it by paying the trust 
fund into ct. under Trustee Belief Act . — Re 
JiANDON’s Trusts (1871), 40 L. J. Ch. 370. 
AnnotiUion : — N.F. Re Nettlefold’s Trusts (1888), 59 L. T. 

315. 

2464. .] - Re NETTijini’OLD’s Trusts, 

No. 2461, ante. 

2465. Jurisdiction of court over remainder of 
estate.] — Re Barber’s Trusts, No. 2454, ante. 

Payment in of Infant’s property — Infant 
made ward of court.] — See Infants, Vol. XXVITI., 
p. 337, Nos. 2041-2043. 

(f. Costs. 

{a) Right of Trustees to Costs. 

2466. Whether [trustees entitled to costs.]— 
Trustees, after being warned by J. & W., their 
cestuis que trusty that if they paid the trust fund 
into ct. under the Trustees’ Belief Act, they, the 
cestuis que trusty should object to the trustees 
being allowed the costs of paying the fund into & 
taking it out of ct,, nevertheless paid the fund 
into ct. under the Act, stating by their affidavit, 
not that they had any doubts as to the title of their 
cestuis que trusty but that, “ to the best of their 
knowledge & belief J. & W. were the only persons 
interested in or entitled to the trust fund, & that, 
the facts mentioned in that affidavit were stated 
upon their own knowledge, & they hod acquired 
such knowledge as trustees of the trust fund.” 
The cestuis que trust then presented their petition 


PART HI. SECT, 9, SUB-SECT. 1.— F. 

2462 i. Payment in of moneys over 
which trustees have discretionary power — 
Whether power thereby relinquished .] — 
Exors. paid a sum, wlilcli they had 
dlscrotlon to expoud. Into ct. under 
TruBteo Roliof Act : — Held : the pay- 
ment into ot. terminated their discre- 
tionary power of applying the fund. — 
Re MaLQUEEN»8 Trusts, Ex p. Mul- 
QUEEX (1881), 7 h. K. Ir. 127.- IR. 


2462 il. .1 — Re Murphy’s 

Trusts, [1900] 1 I. R. 145.— IR. 

. Whether trustees entitled to costs.] 
n future the sum allowed to trus- 
tees for the costs of lodging money 
under Trustee Relief Act in ordinary 
cases will bo £8. — Re Boyd’s Trusts 
(1867), 1 I. R. Kq. 489.— IR. 

T. .] — Re Blayney’s Trusts 

(1876), 9 I. R. Eq. 413.— IR. 

t. What costs allowed.] — Costs of 


appearing by oounsol at the argument 
are not allowed to a trustee who has 
brought In the fund xmder Trustee 
Roliof Act, when ah the bonoflciarles 
are free from disability, & the case has 
been fully argued on their behalf, 
although the contrary practice prevails 
in England 

Costs of lodgment, & of the motion 
for costs, will be given.- — Re Locjk- 
HART’s Trust, Earn. Lockhart (1866), 
1 8 Ir. Jur. 246.— iR. 
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for tho payment of the fund out of ct., & praying 
that the costs of the petition & of paying the fund 
into ct. might be paid by the trustees personally : 
— Held : the trustees who had been served with & 
appeared upon the petition were not entitled to the 
costs of such appearance, but only to their costs of 
paying the money into ct . — Re Covington’s 
Trusts (1856), 25 L. J. Ch. 238 ; 20 L. T. O. S. 
136 ; 1 Jur. N. S. 1167. 

2467. Payment In reasonable or justifiable.] 

— sum of money having been left by will to a 
married woman, it was agreed by the husband & 
wife that a settlement should be made. Diffi- 
culties subsequently arose, & the parties altered 
their views, & called upon the trustee of the will 
to hand over the money to the husband. The 
trustee declined to do so, & paid the fund into ct. 
imder the Trustees’ Relief Act. Upon a petition 
by the husband & wife, that the money might be 
paid out to the husband, & that the trustee might 
pay the costs occasioned by his conduct, it was 
held, that no binding agreement for a settlement 
had been sliown, but that the trustee was justified 
in the course he had pursued, <fe his costs must be 
paid.— Bendysiie (18,57), 20 U. J. Ch. 814; 
29 L. T. O. 8. 341 ; 3 Jur. N. 8. 727 ; 5 W. R. 
810. 

2468. .] — Re Wyj.ly'h Trusts, No. 

2426, ante. 

2469. .] -Re Metcalfe’s Trusts, No. 

2428, a?7te. 

2470. .] — A., the surviving exor. of 

the last surviving trustee of a will, whereby a fund 
was settled upon B. for life, with remainder to the 
children, who survived her, paid the dividends to 
B. during her life, then paid the fund into ct. : — 
Held : A. had accepted the trust, & there being no 
difficulty in ascertaining what children B. left, the 
payment into ct. was unnecessary, & he could not 
be allowed his costs.— Re Arrot’s Trusts (1878), 
38 L. T. 442. 

2471. .J — Trustees who pay money 

into ct, under the provisions of the Trustee Relief 
Act, when the question arising might be decided 
upon an originating summons under K. 8. C., 
1883, Ord. 66, will in future not be allowed the 
costs occasioned by such payment into ct . — Re 
Giles (1886), 65 L. J. Ch. 695 ; 55 Tv. T. 51 ; 34 
\V. R. 712. 

Annotation : — Reid. Tte Ilall-Daro, Le Marcbaiit v. Lee 

Warner, [1916] 1 Ch. 272. 

2472. Doubt as to persons entitled.] — 

Trustees are not bound to take any trouble in 
ascertaining the validity of claims upon the trust 
fund, but may discharge themselves of all responsi- 
bility whenever they please by paying the fund 
into ct. under Trustee Act, they will be entitled 
to their costs . — Re Croyden’s Trust (1850), 19 
L. J. Ch. 172 ; 14 ,Tur. 54. 

Annotation : — Distd. lie Heming’s Trust (18o6), 3 K. & J. 

40. 

2473. .] — Re Lane’s Trust, No. 

2422, ante. 

2474. — - Neglect or refusal to pay In.] 

— Any trustee who entertains a reasonable doubt 
or difficulty as to the title of the person who claims 
to be his cesivi que trust, should pay the funds into 
ct. under Trustee Relief Act. A trustee, who, 
entertaining such doubt, did not pay the funds 
into ct., but by his conduct caused the institution 
of a suit, was allowed out of tho funds only the 
costs that he would have been entitled to if he had 
paid the funds into ct. under the Act, & the costs 
of appearing on the petition. — Gunnell v. 
Whitear (1870), L. R. 10 Eq. 604 ; 39 L. J. Ch. 
869 ; 22 L. T. 646 ; ]8 W. R. 883. 


2475. .] — On the sale of 

certain real estate part of the purchase-money was 
invested in the names of tinstoes, who were to hold 
the fund until sufficient evidence should be 
produced of the death of a certain person on such 
evidence being produced were to pay the fund to 
the vendors. The vendors in the following year, 
thinking that they had sufficient evidence of the 
death, called uiion the trustees either to pay the 
fund to them, or to pay it into ct. under Trustee 
Relief Act. Tlie trustees having refused to do so, 
a bill was filed to compel them to pay over the 
fund : — Reid : tlie trustees, having caused un- 
necessary expense by their refusal to pay the fund 
into ct., were only entitled to such costs as they 
would have got if they had paid the fund into 
ct. under Trusiee Relief Act, & the vendors had 
presented a petition for the payment of the fund 
to them. — Weller v. Fitziiugh (1870), 22 L. T. 
567. 

2476. — ^ — Reasonable doubt as to per- 

formance of trust.] — Trustees will not bo allowed 
the costs occasioned by paying money into ct. 
under Trustee Relief Act, when they do so for the 
mere purpose of escaping liability, & when there is 
no reasonable doubt as to the performance of their 
trust. — Re Elliot’8 Trusts (1873), L. R. 15 Eq. 
194 ; 42 L. J. Ch. 289 ; 21 W. R. 455. 

2477 . Lodgment after claim by cestui 

que trust.] — Re Cull’s Trusts, No. 2487, post. 

241 B. Payment not capricious or vexatious 

— Solicitor & client costs.] — Wliere a trustee has 
paid into ct. a fund to which a married woman is 
absolutely entitled, he is entilU'd as of course to 
his costs between solr. client, unless his conduct 
has been simply capricious or vexatious. — Re 
8wan (1861), 2 Hem. <fe M. 34 ; 4 New Rep, 63 ; 
10 L. T. 334 ; 12 W. R. 738 ; 71 E. R. 371. 
Annotation : — N.P. lie Roberts’ Trusts (1869), 38 L. J. Cli. 

708. 

2479. Payment in by banker.) — A banking 

CO. having received notice in writing of conflicting 
claims to moneys placed with them on deposit, 
paid such moneys into ct. under Trustee Relief 
Act, 18.50 (c. 60), after first deducting ther(4rom 
their costs of payment in. Upon petition by one 
of the claimants for payment out : — Held : 
(1) the proviso in Judicature Act, 1873 (c. 66), 
s. 25 (6), only applied t ;0 debts of which there had 
been an absolute assignment in writing, & the 
banking co., not being trustees within Trustee 
Relief Act, 1850 (c. 60), were not entitled to pay 
the deposit moneys int.o ct. thereunder ; (2) peti- 
tioner must be taken to liave subinil.ti'd to the 
jurisdiction under Trustee R(*li(4 Act, 1850 (c. 30), 
by petitioning the ct., & the bank were entitled to 
their taxed costs of payment in it of tlie petition, 
& such costs were directed to be taxed accordingly. 
— Re Sutton’s Trusts (1879), 12 Cli. D. 176 ; 48 
Iv. J. Ch. 350 ; 27 W. R. 429. 

2480. What costs allowed — Costs of copies of 
affidavits — Affidavits of parties claiming beneficial 
interest.] — Trustees who have paid trust funds into 
ct. under Trustee Relief Act, take copies of 
affidavits of parties claiming to be beneficially 
interested in the fund, will not be allowed their 
costs of the copies of affidavits so taken by them. — 
Re Lazarus (1867), 3 K. & J. 555 ; 69 E. R. 
1230. 

2481. Taxed costs.] — Re Hue’s Trusts, No. 

2586, post. 

Solicitor & client costs.] — See No. 2478, 

ante. 

2482. Trustee retaining sum for costs.] — ^Where 
trustees who pay money into ct. under the Act, 
deduct a sum for their costs, the propriety of that 
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Trusts and Trustees. 


Sect. 9 . — Lodgment of trust fund in court : Suh-sect. 

1, G. (g), (fe) d: (r) ; suh-sect 2, A., B. <&: C. ja) t.] 
course can only be questioned by filing a bill. — 
lie Bloye’s Trust (1849), 1 Mac. & O. 488 ; 2 
H. &Tw. 140; 16L. T. O. S. 517 ; 47E. R. 1630; 
sub now Re Bloye’s Trust, Ex p. Lewis, 19 L. J. 
Ch. 89 ; 14 Jur. 49, L. C. ; on appeal sub nom. 
Lewis v. Hillman (1852), 3 11. L. Cos. 007, H. L. 

Annotations: — Apld. J?? Barber’s Trusts (18G3), 2 New Hep. 

671 ; He Parker’s WIU (1888), 39 Ch. D. 303. Refd. fie 

Bird’s Trusts (1876), ,3 Ch. D. 214 ; Re HoflCe’s Estate 

Act, 1886 (1900), 82 L. T. 566. Mentd. Re Hodge’s Settlmt. 

(1857), 3 K. & J. 213 ; Guest v. Smythe (1870), 6 Ch. App. 

653, n.; McPherson v. Watt (1877), 3 App. Caa. 254 ; 

Do Poreda v. Do Mancha (1881). 19 Ch. D. 451 ; Buddy’s 

Trustee v. Peard (1886), 33 Ch. D. 500 : Re Postlothwalto, 

Postlethualte v. Blckman (1888), 59 L. T. 58 ; Nutt v. 

Easton (1899), 08 L. J. Ch. 367 ; Hodson v. Deans, [1903] 

2 Ch. 647 : Bath v. Standard Laud Co., [1911] 1 Ch. 618. 

2483. Liability for costs of suit to pay in 

whole fund — Allowance for costs properly incurred.] 

— Where a trustee pays money into ct. under 
Trustee Relief Act, & has incurred costs which he 
claims to deduct from the fund, but which are dis- 
puted, liis proper course is to pay the whole fund 
into ct. without deducting such costs, leaving the 
ct. to decide the amount of costs to which he is 
entitled. Tlierefore, where a trustee paid money 
into ct. after deducting a sum for costs & expenses 
wdiich tlie ct. deemed excessive, the ct., on bill by 
the cestuis que trust j ordered him to make good the 
wliole of the trust fund in ct., to pay the costs of 
the suit ; the trustee to be allowed such costs as 
he was ])roperly entitled to when tlie fund in ct. 
came to be dealt with. — B eaty v. Curson (1868), 
L. R. 7 Eq. 194 ; 38 L. J. Ch. 161 ; 20 L. T. 61 ; 
17 W. R. 132, 

2484. Taxation of costs.] — Where trustees 

on paying a fund into ct. under Trustee Relief Act, 
have retained a sum for their costs an order will be 
made on petition for the taxation of the trustees’ 
cosf.s of paying the fund into ct. as well as of their 
costs of appearing on the petition, & the trustees 
will be charged with the sum retained by them in 
satisfaction, as far as it will extend, of all their 
taxed costs . — Re Sweeper’s Trusts (1871), 24 
L. T. 413 ; 19 W. R. 793. 

Payment in of insurance money .] — See Insu- 
rance, Vol. XXIX., p. 390, Nos, 3113-3117. 

Right of personal representatives to costs.] — 
See Executors, Vol. XXIV., p. 590, Nos. 6242, 
6243. 

{h) Liability of Trustees to Pay costs. 

2485. Payment in unjustified.] — By an indenture 
of settlement three trustees were appointed. The 
settlement contained a power for the cestuis qve 
trust in case the trustees therein named, or either of 
them, should die, or bo desirous of being discharged 
from the trusts, to appoint any other person or 
persons to be a trustee or trustees in the place of 
any such trustee or trustees so dying or being 
desirous to be discharged. One trustee died, & 
the other two were desirous of being discharged, 
upon wliich two now trustees only were substituted. 
The two continuing trustees refused to transfer the 
fund to the new trustees, upon the ground that the 
appointment was not properly executed, & paid 
the trust fund into ct. under the Trustee Act. 
Upon petition for payment of the money out of 
ct. ; — Held : it was competent for the cestui que 
trust to appoint two trustees only & the old tmstees 
were not justified in paying the money into ct., 
& they were ordered to pay the costs thereby 
occasioned, & their costs of the petition . — Re 
Pago’s Trust (1850), 19 L. J. Oh. 175. 

Annotation: — Refd. Re Poole Bathurst's Estate (1864), 2 

SlU. & G. X69. 


2486. Payment vexatious or unnecessary.] — 

Trustees are not justified as a matter of course 
in paying a married woman’s legacy into ct. ; but 
will be liable for costs if such payment appear 
vexatious unnecessary. — Re Rojjerts’ Trust 

(1869). 38 L. J. Ch. 708 ; 17 W. R. 639, 

2487. .] — The trustees of a trust fund to 

which their cestui que trust has become entitled in 
default of appointment by a tenant for life are 
justified in paying it over to him on being informed 
in writing by the solr. to the parties that he has 
reason to beheve that no appointment has been 
made ; & would be free from liability in doing so. 
Trustees who under such circumstances pay the 
trust fund into ct. under Trustee Relief Act will not, 
os a i*ule, be entitled to their costs. 

1 do not think that I shall make these trustees, 
who have acted with such over-caution, in this, the 
first case of the kind that has come b fore me, pay 
the costs of the transfer into ct. ; but I wish it to be 
understood that the next set of trustees who come 
before me having so acted must pay the costs. — 
(.Tessel, M.R.). — Rc Oui.l’s Trusts (1875), L. R. 
20 Rq. 561 ; 44 L. .T. Cli. 664 ; 32 L. T. 853 ; 23 
W. R. 850. 

2488. .] — Where the donee of a general 

testamentary power of appointment over a fund 
comprised in a settlement exercises the power, A 
at the same time appoints an exor., sucli exor. is 
the proper party to receive & distribute the fund. 
If, thcrefo]*e, the trustees of the settlement pay the 
money into ct. under Trustee Relief Acts, they will 
be liable for all costs improperly occasioned by 
their so doing. — Re Hoskin’s Trusts (1877), 5 
Ch. D. 229; 46 L. .T. Ch. 271; 35 L. T. 935; 
071 appeal y 6 Ch. D. 281, C. A. 

Annotations : — Consd. Turner v. ITanoock (1882), 20 Ch. D 
303; O’Grady v. VVilmot, [1910] 2 A. C. 231. Mentd. 
Re Bradford, Thursby & Farlats (1883), 11 Q. B. D. 373 ; 
Re TreaHurc, Wild v. Stanham, (1900) 2 Ch. 648 ; Re 
Moore, Moore v. Moore, [1901] 1 Ch. 091 ; Rc Power, 
Re Stone, Aoworth v. Stone, [1901] 2 C^h. 659 ; Re Dixon, 
Ponfold V. Dixon, (1902] 1 Ch. 248 ; Re Lawiey, ZalRor v. 
Lawley, (1902] 2 Cl). 799 ; Rc Marten, Shaw v. Alarten, 
[1902] 1 Ch. 314 ; Re Peaooek’s Settlmt., Kolccy v. 
Harrison, (19021 1 Ch. 552 ; R( Fearnsicle, Baines 
Chadwick, (1903] 1 Ch. 250; Stamp Duties Corars. v. 
Stephen, (1904] A. (\ 137 ; Re Dodson, Re Dodson, 
Gibson V. Dodson, (1907] 1 Ch. 284 ; Re Hadley, Johnson 
V. Hadley, (1909] 1 Ch. 20 ; Re Pryee, Lawford r. I’ryee, 
(1911] 2 CJh. 280; Re Wernher, Wernher r. Belt, [1^8] 

2 Ch. 82. 

Liability of personal representatives .] — See 

Executors, Vol. XXIV., p. 500, Nos. 6245, 0246. 

(c) Out of What Fu7id I*ayahlc. 

See SETn.EMENTS, Vol. XL., p. (588, Nos. 2241, 
2242. 

2489. Trust for maintenance — Costs payable out 
of corpus.] — Costs occasioned by the fund being 
paid into ct. in the case of a trust for maintenance 
to come out of the corpus. — Re Reid’s TRU.yTS 
(1852), 1 W. R. 13. 

2490. Payment of legacy — Costs payable out of 
residue.] — Where the trustees of a legacy, given for 
the benefit of a lady for life, with hmitations over, 
one of such trustees being also the residuary 
legatee under the will, refused to comply with the 
request of the tenant for life, that they would pay 
the legacy into court under Trustee Relief Act, 
1847 (c. 96), although she offered to pay the costs 
of the proceedings for that purpose, & she conse- 
quently instituted a suit & obtained an order for 
payment of the fund into ct., the costs of the suit 
were directed to be paid out of the residue. — 
Handley v . Davis (1859), 28 L. J. Ch. 873 ; 32 
L. T. O. S. 330 ; 5 Jur. N. 8. 190. 

Costs of personal representatives .] — See Exe- 
cutors, Vol. XXIV., pp. 590, 591, Nos. 6247-6252. 
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StJB-sBCT. 2. — Payment out. 

A. In General. 

2491. Care to be exercised.] — Re Cawthorne, 
No. 2444, ante. 

2492. Effect of payment out — ^Equivalen to 
decree or final Judgment.] — Re Cawthorne, No. 
2444, ante. 

2493. Postponement of order for payment out — 
— Claimants residing abroad.] — Upon a written & 
reasonable application from claimants residing 
abroad, the ct. will postpone the drawing up of an 
order for payment out of ct. of money paid in 
under Trustee Relief Act. — Re Hodson’s Will 
Trusts (1853), 22 L. J. Ch. 1055 ; 17 .fur. 826. 

2494. Fund distributable in shares — First applica- 
tion for payment of one or more shares — Request 
to carry remaining shares to separate accounts.] — 
Where a sum of money distributable in shares, has 
been paid into ct., on the first application which is 
made for payment out of one or more share or 
shares, petitioner should ask that the remaining 
shares may be carried to the separate accounts of 
the parties entitled thereto. — lie ITawke’s Trust 
(1854), 2 Eq. Rep. 3 ; 18 .Jur. 33. 

2495. How order entitled — Where no petition.] — 

Dixon v. Morley, [1869] W. N. 49. 

Annotation : — Folld. Pullen v. Isaacs (1895), 72 L. T. 834. 

2496. Whether court will require security to 
refund.] — Where an application is made for the 
payment out of ct. of funds by persons claiming as 
upon the presumption of death by reason of seven 
years’ absence of the person to whose credit the 
funds stand, & the ct. is satisfied with the evidence, 
it is not in accordance with modern practice for 
the ct. to require security to refund before making 
the order for i^ayment out. — Re B.’s Trusts 
(1905), 53 W. R. 491, 

Compulsory purchase.] — See Compulsory Pur- 
chase OP Land, Vol. Xf., i)p. 244, 245, 249-252, 
Nos. 1427-1440, 1515-1581. 

B. Who may Apply. 

2497. Deaf, dumb & blind person — Without 
next friend.] — A deaf, dumb, blind person peti- 
tioned for payment to herself of £7,000, canned to 
her separate account ; — Held : she might bo a 
petitioner without a next friend ; but the ct. 
declined, without special reasons assigned, to 
make an order for payment of more than the 
income for her benefit. — Re Biddulph’s Trusts, 
Re Poole’s Trusts (1852), 5 De G. & Sm. 469 ; 
64 E. R. 1202. 

2498. Person not mentioned in trustee’s athdavit.] 

— Re .Tephson, No. 2455, ante. 

2499. .] — A person not mentioned in the 

trustee’s alYldavit may apply by petition for the 
payment out of ct. of moneys paid in under Trus- 
tee Relief Act. — Re Puttreu. s Trusts (1877), 7 
Ch. D. 047 ; 47 L. J. Ch. 11 ; 37 L. T. 374. 

2600. .] — Pelling V. Goddard, No. 2501, 

po8i. 

C. Procedure. 

(a) By Petition. 

i. In General. 

See R. S. C., Ord. 64 b., r. 3 (2) (5) ; Ord. 66, 
r. 2 (1) ; C. C. R., 1903, Ord. 38. 

2501. When petition proper mode of procedure.] 
— (1) A fund paid into ct. under Trustee Relief 
Act, can be dealt with only on petition. Such 
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petition may be presented by a beneficiary not 
named in the trustees’ affidavit. 

(2) A person claimed by action a fund paid into 
ct. by trustees who had not named him in their 
affidavit. The judge declared pltf. entitled to the 
fund, & directed a petition to bo presented asking 
for payment to him. — P elling v. Goddard 
( 1878), 9 Ch. D. 185 ; 47 L. J. Ch. 646 ; 38 L. T. 
811 ; 26 W. R. 476. 

2502. Sum over one thousand pounds — 

Title of applicant depending only on proof of birth.] 

— The generality of R. S. C., Ord. 65, r. 2 (1), is 
not qualified by sub-sect. 6 ; therefore, an applica- 
tion under Trustee Relief Acts for payment out of a 
fund to an appet. whose title depends merely upon 
proof of his birth should bo made by summons & 
not by petition, although the fund exceeds 
£1,000. — Re Broadwood (1886), 56 L. J. Ch. 646 ; 
65 L. T. 312. 

2503. .] — Where the title to a 

fund in ct. depends only upon proof of identity on 
the birth, marriage or death of any person the mere 
fact tliat the fund exceeds £1,000 will not justify 
the making of an application for payment or 
transfer of the fund out of ct. by petition instead of 
by summons in chambers.- — B ates v. Moore 
( 1888), 38 Ch. D. 381 ; 57 L. J. Ch. 789 ; 58 L. T. 
613 ; 36 W. R. 586. 

2504. .] — Money had been paid into 

ct. by exors. under Trustee Relief Act to the credit 
of an account entitled “ In the matter of the 
trusts of the sale moneys of certain real estate 
formerly belonging to E., deceased, & subject to 
the trusts of a certain Royal warrant dated 
Aug. 6, 1861.” The fund had originally been 
about £1,600. On an application by summons 
under R. 8. C., Ord. 55, £600, part of the fund, was 
ordered to be paid out but as to the remainder the 
summons stood over for further evidence as to 
the death of an annuitant. The further evidence 
having been obtained the application was renewed, 
the summons asking for payment out of the 
balance to appet. : — Held : the case was not within 
R. S. C., Ord. 55, at all, & the application ought to 
bo made by ])etition & not by summons. — Re 
Evans (1886), 54 L. T. 627. 

2505. .] — Whore a sum paid into ct. 

under Trustee Relief Acts exceeded £1,000, the 
ct. refused to order payment out on summons. — 
Re Rhodes (1886), 31 Ch. D. 499 ; 65 L. .T. Ch. 
477 ; 64 L. T. 294 ; 34 W. R. 270, 601. 

Annotations: — Apld. Jie Broadwood (1886), 55 L. J. Ch. 

646. Expld. Bates v. Moore (1888), 38 Ch. T). 381. 

2506. Amendment of petition.] — A petition, 
praying the payment out of ct., under the above 
Act, of a small sum to petitioners, in certain shares, 
to which they were held not entitled on the true 
construction of a will, was allowed to be amended 
by the addition of a prayer for a declaration of the 
rights of all parties, & payment accordingly ; &, 
subject to such amendment, an order was made 
containing such a declaration, & for payment in 
conformity therewith. Costs of all parties out of 
the fund. — Re Walker’s Trusts (1852), 16 Jur. 
1164 ; 1 W. R. 33. 

2507. Affidavits in support — How intituled — 
Variation between affidavits of paying in & paying 
out.] — Re IIakris (1862), 8 .Tur. N. S. 166. 

2508. Affidavit of no incumbrances — Not 

required for payment out of personalty.] — Edwards 
V. Grove (1900), 61 Sol. Jo. 27. 


PART III. SECT. 9, SUB-SECT. 2.— A. 

». Trustee company.] — lie Smith’s Trctsts (No. 2) (1889), 18 O. R. 327. — CAN. 

PART III. SECT. 9, SUB-SECT. 2.- B. 

b. One of several beneficiaries — Oi\ becoming entitled.] — Ife Ta. 40 EY’s Trusts (1872), 0 1. H. Eq. 271. — IR. 
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Sect. 9 . — Lodgment of iruat fund in court: Sub-sect, 
2, C. {a) 'i., it., iii, jy,] 

2509. Title of account — Carrying over share to 
separate account.] — Wliere it is proposed, upon a 
petition for payment out of part of a fund in ct., 
to carry over a share in such fund to tlio separate 
account of the person entitled, the account should 
be in the name of such person &, not in the name of 
such person or his incumbrancers— e.gr. the 
account of A. B.” not “ the account of A. B. or his 
incumbrancers.” — IlATtauAVE v. Ketolewell 
(1886), 66 L. T. 674 , 36 W. K. 130. 

2510. Necessity for petition.] — Where money has 
been paid into ct. under Trustee Belief Act, a 
party claiming part of the fund will not be allowed, 
to save expense or for liis convenience merely, to 
tile a bill instead of a petition in the usual course. — 
Jie llAiuas’ Trusts (1854), 2 Kq. Bep. 1110; 23 
L. T. O. S. 344 ; 18 Jur. 721 ; 2 W. B. 442. 

2511. .]— Dixon v. Morley, [18(J9] W. N. 

49, 

Annniation Folld. Pullen v. iRaaes (1895), 72 L. T. 834. 

2512. Further consideration of creditor’s 

action.]— -Upon the fuil-her consideration of a 
creditor’s action for inquiries as to incumbrances 
upon, & for distribution of, funds paid into ct. 
under Trustee Belief Act, an order will bo made for 
paj^ent out of the funds to the persons found 
entitled thereto, without a xietition being presented 
for that purj3ose. — Pullen v. I^^aacs (1895), 72 
L. T. 834. 

2513. Infant entitled to share of fund — Necessity 
for guardian ad litem.] — Upon a petition for the 
jiayment out of ct. of two-thirds of a sum of stock 
& cash, standing to the account of the trusts of a 
will, where the person entitled to the remaining 
one-third was an infant : — Held : the appoint- 
ment of a guardian ad litem on behalf of the infant 
was necessary.— Be Ward’s Will Trusts (1860). 
2 Giff. 122 ; 2 L. T. 82 ; 6 Jur. N. S. 441 ; 66 
E. B. 62. 

2614. Necessity for attendance of trustee.] — 
B. S. C., Ord. 65, r. 27 (19), as to a tender for costs 
on the service of a petition, does not apply to a 
trustee whose duty it is to appear & protect the 
fund of which he is the tmstec & which is the 
subject-matter of the petition. — L owe v, Moore 
(1900), 22 T. L. B. 640. 

ii. Jurisdiction of Court on Petition. 

2615. Whether over all questions concerning the 
fund.] — Under Trustee Belief Act, 1847 (c. 96), the 
ct. has power to decide all questions that may 
arise concerning the fund in ct., just as in a suit, 
& may, if necessary, direct any issue to determine 
the sanity of any person, or for like purposes.— 
lie Allen’s Trusts (1864), Kay, App. li. ; 69 
E. K. 840. 

2516. Fund paid in by mistake.]— ( 1 ) Wiere 

a marriage settlement had been prepared, contain- 
ing clauses not contemplated by iiartics on the 
other side, & the money whicli was to form part of 
the settled fund actu^ly vested in the trustees 
for the purpose of the intended marriage, the 
trustees, in consejjuence of a misunderstanding 
between the parties, paid the money into ct., 
under Trustee Belief Act, 1847 (c. 96). Upon a 
petition of the settlor & his daughter to have the 
fund repaid to them ; — Held : as the whole affair 
had proceeded under a mistake, & was incom- 


plete, the ct. had jurisdiction over the fund, & 
accordingly directed it to be paid out to petitioner, 
the father. 

(2) Trustee Belief Act, 1847 (c. 90), enacts, that 
where trustees, exors., etc., having in their hands 
any money belonging to any trust whatever, or 
the major part of them, shall be at liberty, on 
filing an affidavit shortly describing the trust, to 
pay the same, with the privity of the Accountant- 
General of the Ot. of Ch., into the Bank of England 
to the account of such Accoimtant- General, in the 
matter of the particular trust, in trust to attend 
the orders of the ct. ; & the Accountant-General is 
empowered, without any order of the ct., to receive 
such trust moneys paid into the bank in his name 
by trustees, without any order of the Ct. of Ch. — 
Ex p. Uamh.ton (1849), 13 L. T. O. S. 184. 

2517. Questions of distribution.] — Re 

UoFFE’s Estate Act, 1855 (1900), 82 L. T. 660 ; 
48 W. B. 507 ; 44 Sol. Jo. 484. 

Annotations : -Apia. Ite BrldRwater’s Rettlmt., Partridge 

r. Ward, [1910] 2 Ch. 342. Consd. Re Harper’s Settlrat., 

Williams V. Harper, 11 91 9 J 1 Ch. 270. Refd. Gresham 

Life Assce. Soc. v. Crowtbor (1914), 111 L. T. 887. 

2518. — .] — He Bauber’s Trusts, No. 

2464, ante. 

2519. Declaration of rights of peti- 

tioners.] — Some portion of a trust fund, payable by 
instalments, was paid by the trustee into ct. under 
Trustee Belief Act, 1847 (c. 90). Upon a petition 
seeking payment of the fund so paid in the trustee 
was ordered to pay the future instalments from 
time to time, as he should receive them, to the 
cestui que trust, whose title was clear. 

I have jurisdiction to declare the rights of 
petitioners (Htuart, V.-C.). — Re Wright’s Settle- 
ment (1853), 1 Sm. & G. App. v. ; 67 E. B. 1319. 

2520. Establishment of adverse title.] — 

When a trustee of a marriage settlement paid 
money into ct. under Tinistce Belief Act, & a 
petition was presented claiming the fund under a 
title adverse to the settlement : — Held : the ct. 
had no jurisdiction in this proceeding to establish 
a title adverse to the trust, & a suit must be 
regularly instituted for this purpose. — -Re Fozard’s 
Trusts (1855), 3 Eq. Bep. 759 ; 24 L. J. Ch. 441 ; 
25 L. T. O. S. 5 ; 3 W. B. 341, L. JJ. 

2521. .] — The ct. has no jurisdiction 

on a iietition presented under Trustee Acts to 
d<*cide on a disputed question of title. 

Scmble : it may order the fund to be paid out 
to a tru.stee & order him to pay it into ct. under 
Trustee Belief Act, & then deal with it. — Re 
Draper’s Settlement (1801), 9 W. B. 805. 

2522. Rescission of charge on fund.] — A 

married woman & her brothers, persons in a 
humble position, being entitled in I’eversion 
expectant on the death of a tenant for life, to a 
sum of £1,500 charged on land, purported to mort- 
gage this interest to B. as security for £500 with 
interest at 6 per cent, though £250 only was 
actually advanced. B. subsequently advanced 
£150 more, for which a further charge for £300 
on the same reversionary interest was taken as 
security. This deed of further charge contained 
recitals & clauses to the effect that the nature of 
the transaction was perfectly understood by the 
borrowers, & that the difference between the sums 
actually advanced & the sums expressed to be 
secured was considered reasonable remuneration 
for the delay that must occur before repayment, 


PART III. SECT. 9, SUB-SECT. 2.- 
c. (a) 1. 

2510 i. NeceasUu for petition .]~T] 
ct. nas DO lurlsdictloD on motion, wit 
out a potition, to pay out funds lodirc 
under Trustee Relief Act. — Ejc 


Stock (1856), 5 I. Ch. li. 341.— IR. 

PART III. SECT. 9, SUB-SECT. 2.— 
C. (a) il. 

o. 7'o deoJare Hqhts of parties.] — 
On a motion for tne payment out of 


ot. of a fund paid In under Trustee 
Relief Act, the ot. has jurisdiction to 
declare the rights of all parties. — Re 
Lyon’s Estate (1900), 21 N. S. W. 
L. R. (^Eq.) 262 ; 17 N. S. W. W. N. 
148.— AUS. 



Pabt III. — Administration op Trusts. 


811 


on account of the aj?e of the tenant for life. The 
securities were prepared by B.’s solr., acting for 
all parties & the borrowers had no independent 
advice. Only one year’s interest was ever paid. 
On the death of the tenant for life, the £1,500 was 
paid into ct., & upon a petition by the reversioners 
to set aside these securities on the ground of fraud, 
& for payment out of the fund. Sernble : the ct. 
will, upon petition for payment out of ct. hear & 
decide questions of this nature without direi'ting 
the issue of a writ . — Be Hlateu’s Trusts (1870), 
11 Oh. D. 227 ; 48 L. .T. Vh. 478 ; 40 L. T. 184 ; 
27 W. K. 448. 

Jnnotations : — Mentd. Jie Marshfield, MnrRhfield r. ITtiich- 

InRS (1887), 34 Ch. D. 721 ; J^e Lloyd, Idojd v. Lloyd, 

[1903] 1 Oh. 385. 

2528 Whether confined to questions as to fund 
In court.] — In 1887 a sum of Jndifi stock repre- 
senting the proceeds of a policy on a life that had 
dropped was held in tnist for A., the widow of the 
assured, for life <fe after her death for his tliree 
children by her, one of wliom was a daugliter who 
was married before the Married Women’s Proyierty 
Act, 1882 (c. 75), came into operation. 

In 1800 A. as to her life interest, & the daughter 
Sl one of the sons as to their resjiectiv^e i eversions 
in one-third of the trust funds, mortgaged the same 
for £400, & the daughter, who did not acknowledge 
the mtge. under Malin’s Act, receh ed one-third 
of the money. Her husband was no party to this 
transaction & subsequently died. In 1803 the 
trustee, at the request of all the benericiaiies 
on a covenant of indemnity from the tv'o sons, 
paid ofT the mtge. out of the trust funds ; & after 
liis death, &; on the appointment of a new trustee, 
the balance of the India stock was under an order 
transferred into ct. A. died in 1017, & on a peti- 
tion by the daughter for payment out of tlie fund 
in ct. she claimed tliat the mtge. did not bind her 
or operate to charge her share in the trust funds, 
&; that, as between lierself & her brothers, slie 
was entitled to be paid out of the fund in ct. an 
amount equal to one-iliird of the original tinst 
funds : — Held : the fund in ct. was divisible into 
equal tliirds, for the ct. vas not administeiing the 
trust estate & petitioner, wliatever her claim 
raiglit be against deceased trustee’s estate, had no 
personal right or claim against the otlier crsiifU gve 
trust. — Be Barrow’s PoLif^v Trusts, [1018] 1 Ph. 
452 ; 87 L. J. Ch. 810 ; 118 L. T. 690. 

2524 Adjournment of petition to chambers.] — 
A trust fund having been paid into ct. under 
Trustee Belief Act, 1847 (c. 00), by the trustee of 
a will, a petition was presented by parties interested 
for an inquiry as to the persons entitled & for 
payment out to the persons found entitled under 
that inquiry. TTpon the petition coming on for 
hearing an order was made directing the inquiry, 
& adjourning the further hearing of the petition 
into chambers : — Held : the proceeding having 
been properly commenced by petition under 
Trustee Belief Act, 1847 (c. 76), s. 2, the ct. had 
jurisdiction under Masters Abolition Act, 1852 
(c. 80), 8. 27, to adjourn the petition into chambers. 
— Be Moate’s Trust (1883), 22 Ch. D. 636 ; 31 
W. B. 497. 

iii. Contents. 

2525. Statements in affidavits made on payment 
In.] — On a petition presented under Trustee Relief 
Act, for payment of trust funds out of ct., the 
statements in the affidavits made on payment of 
the trust money into ct. should be set out in the 
petition, as these statements form the only 
declaration of trust under which the ct. can act. — 
Re Levett’s Trust (1862), 6 De G. & Sm. 619 ; 
19 L. T. O. S. 244 ; 16 Jur. 1063 ; 64 E. B. 1270, 


2526. .]— Petitions for the payment out of 

ct. of money which has been paid in under Trustee 
Relief Act must state the affidavit upon which the 
payment into ct. was made . — Re Flack’s Trust 
(1853), 10 Haro, App. I, xxx ; 68 E. B. 1131. 
Annotaiion : — Rsfd. Cart^jls’ Will Trusts (1853), 22 

L. J. Ch. 104.5. 

2527. How much to be set out.] — Peti- 

tions for the payment out of ct. of money which 
has been paid in under Trustee Relief Act must set 
out enough of the affidavit, on which the payment 
was made, to sliow the difficulty which occasioned 
the payment into ct., A wlio are the parties that 
claim, or are interested in the fymd, but not 
necessarily all the details contained in that 
affidavit.— Gourtois’ Trust (1853), 10 Hare, 
App. IT, Ixiv ; 22 L. J. Ch. 1045 ; 17 Jur. 852 ; 68 
E. R. 1152. 


iv. Service. 


See B. 8. C., Ord. 54 b, r. 3 (2) C. ; County Court 
Bulos, 1903, Ord. 38, rr. 24, 28. 

2528. On whom to be made— Previous order for 
payment out of part of fund — Petition for payment 
out of remainder.] — Dallimore v. Ogilby (1852), 
20 L. T. O. 8. 0 ; 10 Jur. 443. 

2529. Trustee — Trustee not able to be found 

—Service at address given on payment into court.] — 
Wheie the trustee, who has paid a tnist fund into 
ct. under Trustee Belief Act, cannot be found, 
service on him of the petition for payment out of 
tlie fund, at the address given by him in his 
affidavit on the occasion of his paying in the 
money, will be deemed good service . — Ex p. 
Baugham (18.52), 16 Jur. 325. 

Annotation "Reid. lie Lawrcncc’e Trusts (1865), 13 L. T. 

580. 

2530. •] —Wliore a trustee, 

having ])aid money into ct,, names in his affidavit 
a place where he may be served, & it is found that 
personal service cannot be effected upon him at 
such place, the ct. will consider such service good, 
provided that all diligence has been used 1x3 effect 
personal service upon him elsewhere. — Be IxAW- 
RENCE’fi Trusts (1865), 13 L. T. 680 ; 14 W. R. 93. 

2531. Part of fund carried to separate 

account of lunatic — Petition In lunacy for transfer.] 
— ^A fund having been paid into ct. by the tmstees, 
under Trustee Belief Act, one-third was carried to 
tlie separate account of one of the cestui gue trusty 
wlio was a lunatic. Afterwards a petition was 
presentx^d in lunacy for a transfer of tlie one-third 
belonging to the lunatic : — Held : the trustees 
need not be served with notice of the petition. 

Be Young (A Lunatic) (1857), 5 W. B. 400, L. JJ. 

2532. When service dispensed with— 

Decision of court upon will.] — Where th(' ct. has 
decided a question under a vill upon a fund 
being paid into ct. under Trustee Belief Act, & 
a petition is presented for payment out of ct. 
of such fund, the ct. will dispense with service 
upon the trustee. — Be Thomas’s Will (1863), 
IIW. B. 276. 

2533. Address for service 

demolished.] — Wliere the house named by trustees 
on payment into ct. as their address for service had 
been pulled down & the trustees had not been 
heard of for ten years. Service of petition for 
payment out of ct. dispensed with, & an inquhy 
directed to ascertain who were entitled to the fund. 
— /ec Bolton’s Will (1869), 21 L. T. 413 ; 18 


W. R. 66. ^ * 

2534. Fund lodged to account of party 

“with remainder over.*']— Practice Note, [1907] 


W. N. 44. ^ 

2536, Parties claiming interest in aggregate 
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fund — Claim to payment of annuity.] — Qu. : 

whether the parties beneficially interested in a 
fund which has been paid into ct. under Trustee 
Relief Act should be served with petition for pay- 
ment of an annuity out of the dividends thereof, 
when the petition prays costs out of the corpus of 
the fund. — Tte Greenland’s Trusts (1852), 1 

W. R. 40. 

2536. Claim to particular share.] — A 

person claiming a particular share of an aggregate 
fund brought into ct. under Trustee Relief Act, 
presenting a petition to get that share out of ct., 
ought to serve with the petition all the other 
persons whom the tiiistees have stated to be in 
their belief interested in the fund. — Re Manning’s 
Trusts (1855), 3 W. R. 379. 

2537. Not where rights declared against 

by court.] — Where money has been paid into ct. 
under Trustee Relief Act, 1847 (c. 90), k, the ct., 
in an action brought for the fund, has declared the 
rights of the persons interested ; on an application 
made by the trustee & tlie person so interested for 
payment out, it is unnecessary to serve notice of 
the application on persons who, although stated 
in the trustee’s athdavit as being interested in the 
fund, have not been declared to be so by the 
ct. — Rc Fosbury’s Trusts (1878), 39 L. T. 
422. 

2538. Administrator— Petition by next of 

kin.]— 72c Beauclerk {18(52), 11 W. R. 203. 

2539 Numerous parties interested — Service 

on representatives of each class.] — Testator devised 
real estate in strict settlement, & prohibited the 
cutting of timber for any purpose, & in lieu thereof 
gave a sum of stock to trustees on trust, to apply 
the dividends to the repairs of the estate for a 
term of years, k to pay the surplus to the persons 
in possession of the estate under the will ; k at 
the expiration of the term to transfer the stock to I 
the person in possession of the estate, if a son or 
descendant of any of his sons, otherwise to the 
descendants of his brothers & sisters. Before the 
expiration of thf» term the estate tail was barred. 
The trustees paid the fund into ct., & the persons 
entitled to the estate presented a petition for 
immediate transfer of the fund. Kesps. to the 
petition, the descendants of the sons, k the 
brothers & sisters, were extremely numerous : — 
Held : the question might bo decided on petition, 
two of the descendants of eacli son, k of each 
brother & sister, being served with the petition. — 
Re Colson’s Trusts (1853), 2 Eq. Rep. 257 ; 22 
L. T. O. S. 183 ; 2 W. R. 111. 

2540. All parties not before the court.] 

— On a petition under Trustee Relief Act for pay- 
ment out of ct of a fund to which numerous 
parties wore entitled, most of whom were not 
before the ct., a former order having been made 
directing class inquiries, k the Chief Clerk having 
made his certificate, it was ordered that petitioner 
be at liberty to servo a copy of the petition, the 
former order, k the Chief’s Clerk’s certificate, 
together with the present order, upon the several 
persons named in the certificate, k that the 
petition stand over till such persons had been 
served. — Re Battersbt’s Trusts (1878), 10 

Ch. D. 228. 


(6) By Summons, 

Seen, 8. C., Ord. 65, r. 2(1). 

2541. Whether proper mode of application.] — 

Felling v, Goddard, No. 2601, ante, 

2542. Title of applicant defending only on 

proof of birth.] — Re Broadwood, No. 2602, ante, 

2543. Previous order declaring rights.] — 

Freehold hereditaments in the city of London, to 
a moiety of which A. was entitled after the death 
of a tenant for life, subject to four life annuities 
of £50 payable from the death of the tenant for 
life, were taken by the Metropolitan Board of 
Works, k the money paid into ct. under the Lands 
Clauses Act, 1845 (c. 18). In 1860 an order was 
made on petition, whereby a sum of £7,000 was 
ordered to be invested to provide for the annuities 
when they should become payable, k the balance 
of a moiety of the fund, after providing for the 
tenant for life’s interest, was directed to be paid 
to A. In 1808 one of the expectant annuitants 
died ; in 1809 the tenant for life died ; & in 1870 
another order was made on petition, whereby a 
sum of stock which would have been sufficient 
to pay an annuity of £50, was ordered to be trans- 
ferred to A. 

A second annuitant having died in May, 1883, 
A. claimed a sum of £1,000 13a. 4d. Consols, 
being so much of the residue of the investment of 
£7,000 as had sufficed to provide for the second 
annuity of £50 : — Held : the orders of the ct. in 
1800 k 1870, amounted to “an order declaring 
the rights of “A. within the meaning of R. S. C., 
1883, Ord. 55, r. 2 (1) ; k the application ought to 
be by summons. 

The generality of R. S. C., Ord. 55, r. 2 (1), is 
not cut down or qualified by sub-sect. 7 or any of 
the sub -sects, of r. 2 following sub-sect. 1. — Re 
Brandram (1883), 25 Ch. D. 300 ; 53 L. J. Ch. 
331 ; 49 L. T. 558 ; 32 W'. R. 180. 

AnnotMwns — Apld. Re Madgwick (1883), 53 L. J. Ch. 333. 

N.F. He Rhodes (1886), 31 Ch. D. m). 

2544. Sum over one thousand pounds — 

Part paid out.] — Re Evans, No. 2504, ante. 

2545. .] — Re Rhodes, No. 2506, ante. 

D. To Whom Payment Made. 

2546. Administrator of cestui que trust.] — Where 
a person had at his death, k when letters of 
administration were granted, bond notahilia in one 
diocese only, tlie subsequent payment of a portion 
of them into the <7t. of Ch does not render a 
prerogative probate necessary to obtain payment 
out of ct. 

Where therefore an intestate was, at his death, 
entitled to legacies under two wills which had been 
proved in the Consistory Court of Chester, in which 
diocese the exors. k trustees of both wills were also 
living at the death of intestate, & letters of 
administration to intestate, who died abroad, were 
granted by the same' ct., k afterwards the trustees 
of one of the wills paid the money into the Ct. of 
Ch. under the Trustees’ Relief Act, it was 
held that the diocesan letters of administration 
were sufficient to authorise the administrator to 
receive the money out of ct. — Re Knowle’s Trusts 
(1851), 1 De G. M. & G. 60 ; 21 L. J. Ch. 142 ; 18 
L. T. O. 8. 104 ; 15 Jur. 1163 ; 42 E. R. 474, L. JJ. 
Annotation : — Reid. Re Spencer (1852), 1 De G. M. & G. 311. 

2547. .] — The personal estate of an intestate 


PART III. SECT. 9, SUB-SECT. 2.— 
C. (b). 

2641 i. Whether proper mode of appli- 
cation. ) — Re Campbell’s Trusts (1893), 
31 L. K. Ir. 434.— IR. 

?64j li. .] — Ferguson v. Fer- 


guson, [1920] 1 I. It. 81.— IR. 

PART III. SECT. 9, SUB-SECT. 2.— D. 

d. Trustee — Sole trustee .] — The rosl- 
duo of the purchase -money, after 
paymopt of Incumbrances upon lands 


sold in the Landed Estates Ct., will not 
bo paid over to a sole trustee of such 
lands, although the instrumentlby which 
they wore put In settlement appointed 
only one such trustee . — Re Dickson’s 
Estate (1869), 3 I. R. Eq. 344.— IR, 
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consisted of a reversionary share in the proceeds of 
trust property, wWch at her death was unsold, & 
situate within the jurisdiction of an archdeaconry ct . 
Administration was not taken out to her till after 
the reversion had fallen into possession ; the trust 
property had been sold, & intestate’s share had 
been paid in to the Ct. of Ch. under Trustees’ 
Relief Act. Lettem of administration were then 
granted by the archdeaconry ct. : — Held : they 
were sufficient to entitle the administrator to 
payment of the share out of ct. — He Spencer 
(1852), 1 De G. M. & G. 311 ; 21 L. J. Ch. 314 : 
18 K T. O. S. 200 ; 10 Jur. 233 ; 42 K. R. 572, 

2548. Party entitled to share of fund — In absence 
of parties entitled to other shares.] — A share of 
funds in ct. may be paid out to a party entitled to 
it, in absence of parties entitled to the other shares. 
— Ee Bepforo’h Will (1853), 21 k. T. O. 8. 104. 

2549. Fund in court for children — Birth of 
illegitimate child — Payment out to one of legitimate 
children — After service on Illegitimate child.] — 
A fund in ct., was held in trust for the children of 
A. A. had been separated from his wife, who 
during the separation had given bii’th to a child. 
The ct., considering the evidence of non-access 
sufficient, allowed a share in the fund to be paid 
to one of the legitimate children on petition, the 
petition having been served on the bastard, who 
was still an infant. — Sinclair v. Sinclair (1853), 
2 W. R. 09. 

2550. Solicitor of Infant — Undertaking to apply 
for infant’s benefit.] — 3’he whole of a small legacy 
& its accumulations, were paid out of ct. to the 
solr. of an infant who had no otlier property, upon 
his undertaking to apply it in discharging a sum 
claimed for past maintenance & for a prospective 
outfit, &, after deducting the costs, to pay any 
remaining balance to the infant at majority. — 
Ee Welch (1854), 23 1.. J. Ch. 344 ; 2 W. R. 310. 

2551. Residuary legatees — Title of account show- 
ing only general trust — Amendment of title.] — Ee 
Robinson’s Trust (1865), 1 Jur. N. S. 750. 

2552. Married woman deserted by husband.] — 
A married woman entitled to a reversionary legacy, 
is deserted by her husband, who goes abroad, A 
has not boon heard of, when such legacy falls into 
possession. She then obtains a protection order 
from a magistrate, under Matrimonial Causes Act, 
1867 (c. 85), & the trustee of the will having paid 
the legacy into ct., under Trustee Relief Act, 
1847 (c. 90), she petitions for payment out: — Held: 
she is entitled to the order. Ee Shickle’s Trust 
(1859), 7 W. R. 280. 

2553. Distribution as in administration action.] 
— A trustee who has i)aid a sum of money into ct. 
under Trustee Relief Act, 1847 (c. 90), may after- 
wards apply by petition that the fund may be 
dealt with as in an administration suit. — Ee 
Trower’s Trusts (1859), 1 L. T. 64. 

2554. Successive life-tenants — Without fresh 
petition on death of first.] — When a fund which 
has been paid into ct. is settled on two successive 
tenants for life, an order may be made for payment 
of the dividends to the first tenant for life, & on 
proof of his death, to the second, without any 
further petition.— Re Brent’s Trusts (1860), 8 
W. R.270. 

2566. Single trustee — Undertaking to remit fund 
to beneficiaries — Beneficiaries abroad.] — A fund 
paid into ct. ordered to be restored to a trustee, 
he undertaking to remit it to legatees residing in 
America. — Ibberson v. Warth (1866), 25 L. T. 
O. 8. 43 ; 1 Jur. N. S. 440 ; 3 W, R. 230. 

2566. All parties must be present.]— The ct. 

will never order payment out of a hmd in ct. to a 


sole trustee in the absence of any parties interested 
in the estate, unless such estate is substantially 
represented. — Ee Roberts (1861), 7 Jur. N. S. 
818 ; 9 W. R. 758. 

2557. Fund In court included in settlement — 
Settlement prepared bi^t not executed — Payment to 
intending settlors.] — Ee Bendyshe, No. 2467, ante, 

2568. Sum Included in error — Settlement 

not rectified.] — A fund in ct., which has, contrary 
to the intention of the parties, clearly proved, been 
included in a settlement, will only be paid out 
to the parties entitled under that settlement, imtil 
it has been reformed ; & this ct. has no jurisdiction, 
upon petition, to reform an instrument. — lie 
Malet (1862), 30 Beav. 407 ; 31 L. J. Oh. 466 ; 
8 Jur. N. S. 226 ; 10 W. R. 332 ; 54 E. R. 947. 

2559. Person to whose account fund credited — 
Court not advised as to adverse claims.] — When 
there are conflicting claims to a trust fund, & the 
trustees have paid it into ct. to the account of 
one of claimants, without giving, at the same time, 
notice to the ct. of the adverse claims, payment of 
the fund to the person in whose name it stands 
ordered by the ct., but without prejudice to any 
question as between the trustees & the adverse 
claimants. — Ee Jenkins’ Trusts (1864), 3 New 
Rep. 408 ; 10 L. T. 68 ; 10 Jur. N. S. 332. 

2560. Settlement according to foreign law — 
Husband taking no Interest — Payment to husband 
as guardian of infant.] — A sum of stock paid into 
ct. under Trustee Relief Act, & forming the subject 
of a settlement according to the law of Prussia, 
under which the husband took no interest, ordered, 
after the death of the wife, to be paid out to him in 
his capacity of guardian of the infant child of the 
maiTiage, wlio was entitled to ilio fund upon the 
death of her mother. — Ee Brown’s Trust (1865), 
12L. T. 488 ; 13 W. R. 077. 

Annotation : — Consd. lie Chatard’s Sottlmt., [1899] 1 Ch. 712. 


2561. Female beneficiary — Presumption against 
birth of issue.] — Where a spinjster was fifty -three 
years of age, the ct. allowed payment out of ct. 
of a fimd to parties entitled thereto in the event of 
the lady’s having no children. — Haynes v. Haynes 
(1866), 36 L. J. Ch. 303 ; 14 L. T. 47 ; 14 W. R. 
361. 

Annotation : — Reid. Re White, White v. Edmond, [1001] 

1 Ch. 670. 

2562. .] — Money ordered to be paid 

out of ct. on the presumption that a widow aged 
fifty-five years & four months, who had never had 
any children, &- a spinster aged fifty-three years 
& nine months, would not have any children. — 
He WiDDOw’s Trusts (1871), I^. R. 11 Eq. 408; 
40 L. J. Ch. 380 ; 24 L. T. 87 ; 19 W. R. 468. 
Annotations : — Apld. Rc White. White v. Edmond, (19011 

1 Ch. 670. Reid. Croxton v. May (1878), 9 Ch. D. 388. 

2563. .] — When a woman having 

been married twenty-six years to her present 
husband, & being now aged forty-nine years & 
nine months, hod no cliildren, the ct. sanctioned 
payment out of a fund on the assumption that she 
would have no children by her present husband. — 
Re Millner’s Estate (1872), L. K. 14 Eq. 246 ; 
42 L. J. Ch. 44 ; 26 h, T. 826 ; 20 W. R. 823. 

Annotatio7i8 : — Apld. Re SSummer’H Tnista (1874), 22 W. R. 

639 Reid, cfbxion v. May ( 1878 ) 9 bh. l5. 388 ; Rc 

White, White v. Edmond, [1901] 1 Ch. 670. 

2564. .] — Circumstances under which 

the ct. presumed that a married woman ^ed forty- 
seven years & upwards who had had six children 
by her husband who was still living would not have 
another child.— Re Summers’ Trusts (1874), 30 
L. T. 377 ; 22 W. R. 639. 

2565. .]— Re Thornhill, Thornhill 

v. Nixon, [1904] W. N. 112. 
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Sect. 9. -^Lodgment qf trust fund in court : Sub-sect. 

D. <fc E. (a) i.\ 

2566. Several petitioners— Affidavit verifying title 
of all.] The ct. will order a fund in ct. to be paid 
to several petitioners on an affidavit by one of 
them sufficiently verifying the title of all of 
^etitionew to such fund. — Jersey v. Jersey (1866), 

2567. Trustee — Settlement of share of fund 
established by private Act — Settlement without 

directors of fund.] — A fund was estab- 
hshed under a special Act as a provision, upon the 
principle of a life insurance, by officers of the 
Ou^oms for their widows, children &; relatives. 
Under the Act, directors of the fund were ap- 
pomted, with power to frame rules for the manage- 
ment of the fund, & with discretion to admit 
nominees of the subscribers, other than relatives, to 
arisintj out of any subscriptions. By 
• j ^ restriction was placed on aUenation by 
widows, children & other claimants without 
consent of tlie directors. By the rules, each sub- 
scriber had power to diTOct how his portion of the 
1 applied for the benefit of his widow, 

children or relatives, or his nominees, who should 
have been duly admitted by the directors. A 
subscriber, a widower, made, on the occasion of his 
daughter s marriage, an appointment of his share 
of the fund to the trustees of his daughter’s settle- 
ment, the trusts being for his daughter for her life, 
husband for life, remainder to the 
children of the marriage. The trustees were never 
formally admitted under the rules, though their 
names were sent in for that purpose by the settlor. 
The daughter predeceased her father. On his 
death, the directors paid his share into ct. under 
Trustee Relief Act, one moiety of it being claimed 
y the surviving son of the subscriber if c/d ; 

the settlement on the daughter’s marriage was such 
a i^ttloment for the benefit of his daughter as the 
subscriber had a right to make, & tlio formal 
admission by the directors of the trustees as the 
nominees of the settlor was unnecessary, & the 
fund must be paid to them. — Re I’ococK’s 1’olicy 
(1871), 6 Ch. App. 445 ; 40 L. .T. Ch. 081 ; 25 L. T. 
233 ; 19 W. R. 801, L. .TJ. 

An^iati^s : — Consd. Sootney v. Lomcr (1885), 29 Ch. D. 
.j3o. Reid. We Phillipa’ liisoo. (1883). 31 W. 11. 611; 
Urquhart v. Butterfield (1887). 37 Ch. D. 357. 

2568. Trustee in bankruptcy — Insolvency 

abroad — Death of Insolvent Intestate in England.] — 
W. went to reside in the colony of Queensland, 
where, upon his own petition he was adjudicated 
an insolvent, & obtained his certificate of dis- 
charg<‘. He returned to England, where ho died 
intestate. Ilis official assignee presented a peti- 
tion for the payment of money out of ct., which 
had been paid in under Trustee Relief Act ; — 
Held : he was entitled to the fund in ct., & the 
insolvent having submitted to the jurisdiction of 
the colonial court, his legal personal representative 
could not raise a question of domicil. — Re David- 
hon’h Settlement Trusts (1873), L. R. 15 Eq. 
383 ; 42 L. J. Ch. 347 ; 37 J. P. 484 ; 21 W. R. 
454. 

Annotatiom Apld. He Lawsou’H Tniste, [18901 1 Ch. 175. 
FoUd. We Anderson, [1911] 1 K. B. 896. Refd. He Hoy- 
ward, Hazard v. Hayward, [1897] 1 Ch. 005 : He Craig 
Catling: V. Esson, [1917] H. B. R. 1 . ’ 

2569. Death of insolvent intestate 

abroad.] A fund in ct. which stood t/o tho credit 
of a person who had become insolvent at Bombay 
& had afterwards died there intestate was ordered 
to be paid out to tlie official assignee of the Insol- 
vent Ct. at Bombay in whom all the property of 
insolvent had been vested by an order of that ct, 
without requiring administration in England to 


I be taken out, administration having^ been granted 
I to his estate in India & there being evidence that 
the debts i>roved in tho insolvency were still 
unpaid & that insolvent had not obtained his 
discharge. — Re Lawson’s Trust, [1896] 1 Oh. 175 ; 
66 L. J. Ch. 96 ; 73 L. T. 571 ; 44 W. R. 280. 
Annoiatione : — Apld. Re AndersoD [1911] 1 K. B. 896. 

Befd. Re Hayward, Hayward v. Hayward, [18971 1 Ch. 

905 ; Re Craigr, CatUngr v. Ehboii (1916), 86 L. J. Ch. 62. 

2570. Sole trustee.] — Chapman v. Loftus 

(1896), 39 Sol. Jo. 217. 

2571. .] — The rule that a trust fund 

in ct. will not bo ordered to be paid out to a sole 
trustee except on the consent of all parties bene- 
ficially interested is not an inflexible rule ; under 
special circumstances payment to a solo trustee 
will be ordered. 

A lady, on her marriage in 1890, settled a fund 
of her own to be held by C4., her brother, in trust 
for herself for life, then for U., her husband, for his 
life «k; on tho death of the survivor upon trust for 
the children of the marriage, & in default of children 
in trust for the settlor absolutely. G. was 
empowered, while sole trustee, to invest the fund 
as he thought lit, but if he ceased to bo sole trustee, 
the fund was to be invested on trust securities. 
U. deserted the settlor in 1890, & they had not 
since come together. There were no children of 
the marriage. Tlie fund being in ct., G., & the 
settlor petitioned for payment out to G., as solo 
trustee. U. was not a ]>arty to the proceedings. 
G. undertook that if a child of tho marriage was 
born he would have a second trustee appointed ; — 
Held : in these circumstances the fund must bo 
ordered to be paid out to G., tho sole trustee.— - 
Leigh v. Pantin, [1914) 2 Ch. 701 ; 84 L. J. Ch. 
345 ; 112 L. T. 20. 

2572. Undertaking to remit to infant 

legatees — Legacies payable notwithstanding in- 
fancy.] — Testator gave a sum of money to bo paid 
to the legatees when they attained the age of 
eighteen, & directed that their receipts should be 
a suflicient discharge, notwithstanding infancy. 
The fund was in ct. : — Held : the money might 
be paid out to the trustees on their undertaking 
to remit it forthwith to the legatees, who were 
still infants, but had attained tlic age of eighteen. — 
Re Denekin, Peters v. Tanchereau (1895), 72 
L. T. 220 ; 13 R. 294. 

2573. One of several trustees abroad — Sum pay- 
able to other trustees.] — In tho absence abroad 
of one of several trust/C(‘S tho ct. iimy order a sum 
of money under its control to bo paid to tho other 
trustees, without requiring the absent trustee to 
join in giving the receipt by power of attorney. --- 
Clark v. Fenwick (1873), 42 L. J. Ch. 320 ; 21 
W. R. 320. 

2574. Beneficiaries — Advances not brought into 
hotchpot.] — Wlioro a fund had been settled with 
power to trustees to make advances for the main- 
tenance of the beneficiaries, & they had not done 
so before paying the fund into tho county ct. under 
^lYustee Belief Act, but advances had been made 
to some of the beneficiaries by oi'der of the ct., 
such beneficiaries, on a petition for the distribu- 
tion of the fund, been ordered to bring such 
amounts into hotchpot : — Held : the judge had 
been wrong as to introducing a hotchpot clause 
into tho deed . — Rc Mitpord (1886), 2 T. L. R. 102, 
D. C. 

2575. Foreign guardians of infant foreign bene- 
ficiaries.] — The ct. will not order payment out of a 
fund paid into ct. under Trustee Relief Act to 
the French guardian of infant French subjects 
as a matter of right on mere pKxd of the guardian’s 
tiUe to give a legal discharge on the infants’ 
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behftlf, but will exercise its discretion & consider 
whether payment out is properly required for the 
infants’ benefit. — Re CHatard’s Seitlement, 
[1899] 1 Ch. 712 ; 08 L. J. Ch. 360 ; 80 L. T. 645 ; 
47 W. B. 615. 

Annotation : — Refd. Thiery v. ChalmcrB, Guthrie, [lOOOJ 

1 Ch. 80. 

2576 . Nominee of person entitled.] — Re 

Brettingham, Meliiado V. Woodcock, [1904] 
W. N. 108. 

Lunatic resident out of jurisdiction.] — See 
Lunatics, Vol. XXXllI., pp. 199, 200, Nos. 
1030-1034. 

R. Coda. 

(a) Costs of Trustees. 
i. Right to Costs. 

2577 . Grounds for payment in unreasonable.] - 

A cestui que trust of moneys in the hands of his 
trustees offered them any discharge or acquittance 
they might requii*e for the balance actually paid 
to him, but without waiving his right to an account 
against them. The trustees declined to accede 
to those terms, & paid all the money in then* hands 
into ct., under Trustee Relief Act, 1847 (c. 96). 
The cestui que trust now presented a petition lor 
payment out of ct. of the money so paid in : — 
Held: although (1) the ct. could not compel the 
trustees to pay costs ; (2J they could in this case 
be allowed only the costs of paying the money into 
ct., & none on the petition. — Re Heming’s Trust 
(1856), 3 K. & J. 40 ; 26 L, .T. Ch. 106 ; 28 L. T. 
O. S. 99 ; 5 W. R. 83 ; 09 E. R. 1013 ; sub nom. 
Ex p. Hemming, 2 Jur. N. S. 1186. 

Annotation: — Aa to (1) NJ*. Re Woodburn’s Will (1857), 1 

De G. & J. 333. 

2578. .] — Trustees who, after accepting 

the trust had paid the trust fund into ct., without 
sufficient reason refused their costs of an iippiica- 
tion to pay the income to the tenant for life. 

A fund was held in trust for A., an umnarried 
lady for life but to cease if “ by any means what- 
ever ” it should vest or become payable to any 
other person. A., afterwards married, & her life 
interest was settled to her separate use without 
power of anticipation, by a settlement to wliich 
the trustees purported to be parties but to which 
they never assented. The trustees thereupon 
paid the trust fund into ct. under Trustee Relief 
Act : — Held : as the trusts which they had accepted 
had not boon varied either by the marriage or 
the settlement, they were not just hied in paying 
the money into ct. & they were refused their costs 
of appearing on a petition for payment of the 
income to the tenant for life. — Re Leake’s Trusts 
(1863), 32 Beav. 135 ; 1 New Rep. 417 ; 7 L. T. 
816 ; 9 Jut. N. S. 453 ; 11 W. R. 352 ; 55 E, R. 
63. 

Annotations : — Distd. Eady v. Wataon (1861), 10 L. T. 285. 

Reid. Re Tiiruley’B Tnista (I860), 35 L. J. Ch. 313. 

2579. .] — Wliero trustees paid trust money 

into ct., under Trustee Relief Act, upon grounds 
which appeared to the ct. um'casonablc, they 
were not allowed their costs of appearing on a 
petition presented by the oestuis que tnust for pay- 
ment of the money out of ct. — Re Pearson (1869), 
20 L. T. 8 ; 17 W. R. 365. 

2580 . Payment on information of intended action 
— For breach of trust.] — Exors., being informed 
that a bill was about to be filed against them by 
a person entitled to a share of residue, charging 
them with breaches of ti-ust, paid a sum of money 
into ct., under Trustee Relief Act, as the share of 
that person. The bill was afterwards filed, & 
on an application for payment out of ct. by the 
person entitled, the trustees were not allowed their 


coats.— Re Waring (1852). 21 L. J. C’h. 784 ; 16 
Jur. 652. 

Annotation: — Refd. Ax p. Hcinmmu (1856), 2 Jur. N. S. 

1186. 

2581 . Petition by trustees — Respondents’ costs— 
Petition without consent of beneficiaries.] — But 

where a petition was presented by trustees without 
consent of the parties claiming beneficial interests 
in the fund, & no cause was shown by the trustees 
for taking upon themselves to be the movers in the 
matter, the ct., to discourage such applications, 
allowed them only resps.’ costs . — Re Cazneau’s 
Legacy under Housman’s WiiJi (1866), 2 

K. & J. 249 ; 2 .Tur. N. 8. 157 ; 69 E. R. 772 ; 
sub nom. R-e Uousman’s Trusts, 4 W. R. 274. 
Annotation : — FoUd. Re Hutohiusou’s Trusts (1860), 1 Drew. 

& Sm. 27. 

2582 . Petition at request of one 

beneficiary.] — Although a trustee may, under 
R. S. C., June 10, 1848, Ord. 4, present a petition 
under Trustee Relief Act, as to moneys paid in by 
himself, the ct., in making an order on such petition, 
gave him resp.’s costs only, even where his petition 
was presented at the request of one of the parties 
benelicially interested in the fund. — Re IJutciiin- 
son’s Trusts (1860), 1 Drew. A Sm. 27 ; 29 

L. J. Ch. 356 ; 1 L. T. 428 ; 6 Jur. N. S. 136 ; 
8 W. K. 253 ; 62 E. 11. 288. 

2583 . Payment in to account of deceased person 
— Administration necessary for payment out.] — 
A fund paid into ct. under Trustee Relief Acts 
to the credit of a matter, entitled the account of 
deceased person, will not be ordered to be paid 
out without the presence of his personal repre- 
sentative, & an admission of assets by him. 
Administration having been taken out to obviate 
the difficulty, the costs were given out of the fund, 

6 the trustees, by whom tlie money was paid in, 
were allowed their costs. -AV Edwards’ Trusts 
(1856), 28 L. T. O. 8. 57 ; 4 W. R. 801. 

2584 . Petition by cestui que trust — Payment on 
appointment of new trustee.] — (1) A trust fund 
was paid into ct. by a trustee upon being informed 
that a new trustee, to whose proposed aiipointment 
he had presdously objected on the ground that he 
was unknown to him & believed not to be a fit 
<& proper poison, had been appointed joint trustee 
wiih him over tlio fund : — Held : the trustee was 
entitled to receive his costs upon the petition of the 
cestui que trust for a transfer of the fund to new 
trustees. 

(2) A trustee who pays a trust fund into ct. 
under Trustee Relief Act, 1850 (c. 60) : — Held : 
to have Uioroby retired from the trust. — Re 
Williams’ 8ettlemrnt (1858), 4 K. cS^ J. 87; 
32 L. T. O. 8. 9 ; 0 W. R. 218 ; 70 E. R. 37. 
Annotations : — As to (2) Consd. Thomp'sun r. Tomkins (1862), 

2 Drew & Sm. 8. Apld. Re Nottlofold’s Trusts (1888), 

59 L. T. 315. 

2585 . Sum retained for costs on payment In — 
Costs taxed.] — Trustees, on paying a fund into ct., 
under Trustee Relief Act, retained a sum for their 
costs. On a petition to obtain the fund out of ct., 
the trustees obtained the costs of their appear- 
ance, but all their costs were ordered to be taxed. — 
Re Hue’s Trusts (1859), 27 Bcav. 337 ; 28 L. J. 
Ch. 893 ; 33 L. T. O. 8. 254 ; 5 ,Tur. N. 8. 1236 ; 

7 W. R. 562 ; 54 E. R. 132. 

2586 . Jurisdiction to order repayment on 

petition — Separate proceedings necessary.]— (1) On 
applications for payment out of a fund which has 
been paid into ct. under Trustee Relief Act, 1850 
(c. 60), the jurisdiction of the ct. is limited to the 
fund which has been actually brought into ct. ; & 
repayment by the trustees of costs & expenses 
deducted by them from the fund before payment in 
cannot be ordered. If it can be shown that in 
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such a case the costs & expenses have been 
improperly retained, separate proceedings must 
be taken against the trustees to recover the 
amount. 

(2) There is nothing um'easonable on the part 
of trustees in paying into ct., under Trustee Kelief 
Act, 1850 (c. 60), money in their hands belonging to 
a person whom they honestly believe to be in 
such a mental state as to be incapable of managing 
his own aflairs. — Rc Paiikeu’s Will (1888), 39 
Ch. D. 303 ; 68 L. J. Ch. 23 ; 60 li. T. 83 ; 37 
W. R. 313 ; 4 T. L. R. 740, C. A. 

2587. Separate appearances by trustees <& cestuis 
que trust — Separate costs allowed.] — Upon a 
petition for payment out of ct. of a portion of a 
trust fund standing to the credit of the cause, the 
ct. made the order as prayed, & also reserved liberty 
to apply in chambers as to the corpus or income of 
the residue of the fund. The trustees some 
infant cestuis que trust of the fund appeared as 
resps. to the petition, & were allowed their separate 
costs of appearance. — Winkwohtii v. Winkwohth 
(1862), 32 Beav. 233 ; 1 New Rep. 6 ; 32 L. J. Oh. 

40 ; 7 L. T. 303 ; 9 Jur. N. S. 61 ; 11 W. R. 16 ; 55 
E. R. 92. 

2688. Payment In by bankers.] — Rc SurroN’s 
Trusts, No. 2179, ante. 

2589. Trustee appearing as respondent — Tender 
of costs.] — Trustees who are resps. to a petition 
under Trustee Relief Act, 1847 (c. 96), for payment 
of a fund out of ct., & have been tendered & have 
accepted 42s. for their costs imder R. 8. C., 1875 
(Costs), Sched. r. 17, are not, as a general rule, 
entitled to their costs of appearance on the petition. 
—Re Sutton (1882), 21 Ch. D. 865 ; 46 L. T. 740 ; 

30 W. R. 667. 

Sec, now, R. S. C., Ord. 65, r. 27 (19). 

ii. Liability to Pay Costs. 

2590. Grounds for payment in unreasonable.] — 

Re IIeming’s Trust, No. 2577, ante. 

2591. .] — The ct. has jurisdiction to order 

trustee to pay the costs of an application for pay- 
ment out of ct. of a fund paid in by him under 
Trustee Relief Act, 1847 (c. 96). 

A trustee of a small trust fund which had become 
divisible, called upon claimants for proof of their 
title. They procured evidence which, though not 
technically complete, was tolerably satisfactory, 

& he declared liimself ready to pay the fund to 
them. Afterwards, without assigning any reason, 
ho receded from this determination, & the matter, 
which had been conducted on his behalf by his 
country solrs., was placed in the hands of his 
London agents, who made various objections to the 
sufficiency of the evidence. Claimants produced 
additional evidence, & requested to know what 
more the trustee required, & offered to produce it. 
The trustee, however, without waiting for its 
production, paid the money into ct. Appcts. 
petitioned for payment of the fund to them, & 
made out their title to the satisfaction of the ct. : — 
Held : under the circumstances, the trustee had 
been properly ordered to pay the costs of the 
petition. — Re Woodburn’s Will (1857), 1 De 
Cr. & J. 333 ; 26 L. J. Ch. 622 ; 29 L. T. O. S. 
206, 222 ; 3 .Tur. N. S. 799 ; 6 W. R. 642 ; 44 
E, R. 762, L. C. & L. JJ. 

Anno/ntions Distd. Be Hcadlngton^s Trust (1857), 27 

L. J. Ch. 175, Consd. King v. King (1867), 27 L. J. Ch. 

29. Distd. Be Wylly’8 Trust (1860), 28 Beav. 458. Refd. 


Trustees. 

HeBondyshe (186T).26 h. J. Ch. 814 : /JeKnlsrht'a TrnBte 

(1869), 27 Beav. 45 ; Be Borbei-s Trusts 11863), 2 New 

^p. 511; Be Parker’s Will (1888), 39 Ch. D. 303. 

2592. .] — A trustee paid trust funds into 

ct., under Trustee Relief Act, merely because other 
trustees to whom it was payable declined to give 
a release. He was ordered to pay the costs of 
getting the money out of ct. — Re Cater’ s Trusts 
(No. 2) (1858), 25 Beav. 866 ; 63 E. R. 676. 
Annoiaiion: — Distd. Ba Wylly’s Trusts (1860), 28 Beav. 

458. 

2593. .] — Re Wylly’s Trusts, No. 2425, 

ante. 

2594. .] — Trustees who had, without suffi- 

cient reason, paid a trust fund into ct. under 
Trustee Relief Act, were ordered to pay the costs of 
a petition for its payment to the party entitled. 

A. & B., being each entitled to one-fifth of a 
reversionary fund, mortgaged their shares with a 
power of sale. B. was a mere surety for A., & A. 
afterwards assigned his share to B. for his 
indemnity, with a power to sell and to give receipts 
for the share & the produce of the sale. The 
mtgees. sold the reversionary interest, & refused to 
pay the surplus to B. without the concurrence & 
release of A., & they paid the fund into ct. under 
Trustee Relief Act : — Held : this was improper, 
& they were ordered to pay the costs of a petition 
to get the money out of ct. — Re Foligno’s Mort- 
gage (1863), 32 Beav. 134 ; 65 E. R. 61. 

2595. .] — Re Glendenning, [1867] W. N. 

191. 

2596. .] — Testatrix left a fund upon trust 

to pay the income to E. for life, & after her death 
for “all & every the child & children of E.’’ E. 
left one legitimate & two illegitimate children, all 
living at the date of the will A of testatrix’s death. 
The trustee after the death of E., was about to 
pay the fund to the throe children, but on his 
solr.’s advice paid the fund into ct., as there were 
“ adverse claims.’’ The eldest illegitimate child 
offered to send the certificates of birth of all the 
children, but the trustee did not accept the offer, 
& made no inquiries : — Held : the fimd was 
improperly paid into ct., & the trustee ordered to 
pay costs of the petition, for which he had his 
remedy against the solr. for improper advice. — 
Rc M'Naughtan’s Trusts (1876), 33 L. T. 774. 

2597. .] — Re Cull’s Trusts, No. 2487, ante. 

2598. ^ --.^—Re Dickinson (1886), 2 T. L. R. 
650. 

(6) Costs of Other Persons. 

2599. Right to costs — Person served with petition 
— Person sending notice of claim — Subsequently 
disclaiming.] — A petition for payment out of ct. 
was served on a party who did not appear on the 
petition to have any claim, but had sent notice of 
a claim. She now disclaimed, & was not allowed 
her costs. — Re Parry’s Trusts (1848), 11 L. T. 
O. S. 632 ; 12 Jur. 615. 

2600. Respondent unnecessarily 

served.] — (1) Petitioner, claiming a fund under 
Trustee Relief Act, 1847 (c. 96), allowed his costs 
although his claim failed. 

(2) According to the present practice reap., 
unnecessarily served, is not, as a matter of course, 
entitled to his costs of appearing. — Re Birch’s 
Legacy under Btssell’s Will (1856), 2 K. & J. 
369 ; 69 E. R. 824. 

2601. Petition by assignee of fund— Assignor 

opposing on ground of restraint of anticipation.] — 

Testator’s widow had married a second husband, 
& had assigned her life interest in the fund. U pon 


PART III. SECT. 9, SUB-SECT. 2.— E. (a) 11. 

2690 1. Grounds for payment in unrectsonable.] — Be Wise’s Trusts (1869), 3 I. R. Eq. 699. — IR. 
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her second husband’s death, the trustees paid the 
money into ct. imder Trustee Act, & her assignee 
presented a petition to have the dividends paid 
to hun during her life. The petition was opposed 
on behalf of the widow, on the ground that she had 
no power of anticipation under the will : — Held : 
the^ widow was not entitled to her costs, but her 
assignee’s costs must be paid out of the fund in 
ct . — Re Ross’s Trust, Ex p, Collins (1851), 1 
Sim. N. S. 196 ; 20 L. J. Ch. 293 ; 15 Jur. 241 : 61 
E. R. 76. 


Re Field’s Trust (1852), 16 Bear. 146. 

Apld. Turnley’s Tnisls (1866), 35 L. J. Cli. 313. Refd. 

Re Bangley’s Trust (1852), 19 L. T. O. S. 269. Mentd. 

Hood Barrs v. Heiiot, [1896] A. C. 174. 

2602. Unsuccessful petitioner.] — Re 

Birch’s Legacy under Bissell’s Will, No. 2600, 
ante. 

2603. Unsuccessful respondent.] — The 

fund having been paid into ct. under Trustee 
Relief Act, the assignee in insolvency had presented 
his petition claiming the fund, which he had served 
on the overseers ; Sl the latter appeared & argued 
their claim : — Held : they were not entitled to 
costs. — Re Tyler’s Trusts (1856), 2 Jur. N. S. 
927 ; 4 W. R. 524. 

2604. Two separate petitions — Both raising 

same issue.] — When two petitions arc bond fide 
separately i^repared for obtaining payment out of 
ct. of a sum paid in under Trustee ReUef Acts, & 
both raise the same issue, the ct. will in general 
allow the costs of the pi’eparation of the second 
petition, but where solrs. had been informed that a 
petition was presented, & they persisted in 
presenting another for the same object the costs 
of the preparation & iiresentation of the second 
petition were disallowed, — Re Chaplin’s Trusts (2) 
(1863), 3 New Rep. 289; 33 L. J. Ch. 183; 9 
L. T. 677. 


2606. Liability for costs — Respondent unsuc- 
cessfully claiming fund — Claim occasioning pay- 
ment into court.] — When money in the hands of a 
third person is claimed by two claimants, & is 
therefore paid into ct. by the holder, under Trustee 
Relief Act, unsuccessful claimant will have to pay 
the costs of the application for payment out of ct. 
— Re Armston’s Trusts (1864), 4 De G. J. & Sm. 
454 ; 4 New Rep. 450 ; 10 Jur. N. B. 715 ; 46 
E. R. 994, L. J.T. 

Avnotation : — Be!d. Re rdtlt's Estate (1876), 1 (TJh, D. 478. 

2606. .] — Resps. who make an 

unfounded claim to a fund, <te so occasion the pay- 
ment of it into ct. under Trustee Relief Acts, will 
be ordered to pay the costs of getting the fund out 
of ct. — Re Benton’s Policy Trusts (1874), 43 

L. J. Ch. 715. 

2607. Money paid out by mistake.] — A 

fund was paid into ct. under the Trustee Relief 
Act to the credit of the trusts of the will of M., 
deceased. A different person, also named M., 
who was a lunatic, was entitled under the will of 
her sister B., whose estate was being administered 
in the Ct. of Ch., to a life interest in the residue of 
her estate, to wMch H. was entitled in remainder. 
There was a fund in ct. to the credit of the estate 
of S., & also a fimd to the credit of the lunacy of 

M. , the lunatic. By a mistake, which appeared to 
have first originated in the office of the Accoimtant- 
(leneral, the fimd in ct. on the trusts of the will of 
M., testatrix, was included in the account of the 
property of M., the lunatic, which was filed in the 
Lunacy Office by her committee & was there 
treated as forming a part of the residue of the 
estate of S. 

After the death of M., the lunatic, upon a peti- 
tion in Lunacy, presented by the committee & the 
heir-at-law & administrator of M., the lunatic, 


J. — VOL. XLIII. 


& served only upon H., which contained an 
allegation that the fund in ct. standing to the 
credit of the trusts of the will of M., deceased, had 
been by mistake placed to a wrong account, & 
that it really formed part of the residue of the 
estate of S., an order was made by the Lords 
Justices that a sum of cash, which had arisen from 
the income of the fund, should be carried over to 
the credit of the lunacy of M., & that the capital 
of the fund should bo paid to H. This was clone. 
Afterwards, when the persons really entitled under 
the will of M., the testatrix, to the fund came to 
claim it, the mistake was discovered. Those 
persons then presented a petition of re-hearing to 
the Lords Justices which was entitled in Lunacy, 
in the matter of M., the lunatic ; in Chancery, in 
the suit to administer the estate of B. ; in the 
matter of Trustee Relief Act, & in the matter of 
the trusts of the will of M., the testatrix ; ^ also 
in the matter of the solrs., & their London agents, 
who acted for petitioners & resp. upon the ijetilion 
on which the wrong order was made. 

Tlie petition of rehearing asked that the original 
petition might be reheard, that the order made 
thereon might be reversed or varied so far as it 
dealt with the funds wrongly paid away, <fc that 
resps. — viz., the persons who had respectively 
received those moneys, & their respective solrs. 
& London agents, might be ordered t^o replace the 
moneys, &; to pay all the costs, charges, & expenses 
of the petitioners properly incurred in the matter, 
as between solr. & client : — Held : resps. were 
jointly & severally liable to make good to peti- 
tioners the sums which had been paid to the wrong 
parties, with interest, & to pay all the costs, 
charges, & expenses of petitioners properly 
inciu*recl, as between solr. & client; the persons 
who had respectively received the moneys being 
respectively primarily liable to make them good, 
with interest ; & the solr. who prc'sented the 

petition on which the wrong order was made being 
jirimarily liable to pay the costs, charges, As 
expenses. — Re Spencer (1869), 39 L. J. Ch. 811 ; 
21 L. T. 808 ; 18 W. R. 240, L. J. 

Annnialiona : — Apld. Re Dangar’q Tnists (1889), 41 Ch. D. 

178. Refd. Marsh v. JoBcph, [1897] 1 Ch. 213. 

Liability of solicitor.]— Solk itok*^, 

Vol. XLII., p. 368, Nos. 4185-1187. 

2608. Costs of unsuccessful appeal — 

Usually borne by unsuccessful appellant.] — Where 
a fund is the subject of an action, the costs of an 
unsuccessful appeal ought not, except on rare 
occasions, to como out of the fund, but ought to 
be borne by unsuccessful applt.^ — Re BAiiiiOw’s 
Will Trusts, Re Barlow, Barton v. Spencer 
(1887), as reported in 56 L. J. Ch. 795 ; 57 L. T. 
95 ; 35 W. R. 737, C. A. 

Annotations: — Mentd. Re Brown, [1895] 2 Ch. 666: Re 

De Linden, Re Spurrier’s Settirat., Do Ilayn v. Garland, 

[1897] 1 Ch. 453 ; He Chatard’s Sottlmt., [1899] 1 Ch. 712 ; 

Dldlsheim v. London & Westminster Bank, [1900] 2 Ch. 

15; 'ThJeiT Palmers, Guthrie, [1900) 1 Ch. 80; Re 

Solot’B Trust, [1902] 1 Ch. 488 ; Re Carr’s Trusts, Carr v. 

Carr, [1904] 1 Ch. 792. 

(c) Out of What Fund Payable. 

2609. Whether payable out of Income or capital.] 
— Testator bequeathed stock for the benelit of A. 
for life, with a direction, that after her death the 
stock shotild fall into the residue. A. married 
C. & they both assigned the life interest of A. to 
E. Tlie stock was transferred into ct. under 
Trustee ReUef Act, 1847 (c. 96). On a petition by 
E. for the payment of the dividends during the 
life of A., not served on the residuary legatees : — 
Held : the ct. could not allow the costs of the 
petition out of the capital . — Ex p. PEAivr (1848), 

a G o 
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Sect. 9. — Lodgment of trust fund in court : Sub-secL 
2, E. (c). Sect 10 ; Sub-secta. 1 cfc 2, A.] 

17 It. J. Oh. 168 ; sub nom. Be Maya’s Will 
Trusts, 11 L. T. O. S. 218 ; 12 Jur. 020. 

2610. .] — Re Ross’s Trust, Ex p. Collins, 

No. 2001, ante. 

2611. ,] — Trust moneys being paid into ct. 

under Trustee Relief Act, 1847 (c. 96) : — Held : 
the costs of an application for payment of the 
income to the tenant for life ought to be paid out 
of the corpus. — Re Field’s Trust (1862), 16 Bea^v. 
146 ; 19 L. T. O. S. 263 ; 16 Jur. 770 ; 61 E. R. 
733. 

Annotaion /—Reid. Rt Turiiley’fa Trusts (1860), 35 L. J. Ch. 

313. 

2612. .] — Where there is a gift by will to 

a person “ for the maintenance or support of 
himself <Sc his family,” such gift is not clothed 
with any trust ; but the legacy having been iiaid 
into ct. under Trustee Relief Act, the ct. will order 

ayment to the legatee in the words of the 

oquest. Costs out of the fund. — Rc Robertson’s 
Trust (1858), 6 W. R. 406. 

.J — See Settlements, Vul. XL., pp. 686, 

087, 709, Nos. 2208-2227, 3005-3007. 

Costs of personal representatives.] — See Exe- 
cutors, Vol. XXIV., p. 591, Nos. 6253-6257. 


SKcr. 10.— COSTS OF LEGAL PROCEEDINGS. 

Sub-sect. 1. — In General. 

2613. Priority of trustees* costs.] — Trustees’ 
costs have priority over the claims of a mtgee. 
claiming under their cestui que trust. — Rose v. 
Hiiarrock (1863), 1 New Rep. 419 ; 11 W. R. 356. 

2614. .]— Dodds v. Tuke, No. 2118, ante. 

2615. .] — In an action by beneficiaries 

under a will against the trustees for {inter alia), 
execution of the trusts of the will, an account of 
testator’s business, which had been carried on 
by the trustees under a power in that behalf, be 
administration a receiver & manager of the busi- 
ness was appointed on motion, & the action was 
ultimately compromised at the trial, one of the 
terms of compromise being that the costs of all 
parties should be paid out of the estate including 
in the costs of the trustees all costs, charges, & 
expenses incurred by them as exors. be trustees of 
the will. In the result the action proved disastrous 
to the trust estate the business wliich previously 
had been profitable, having to be closed down 
for want of capital, be the assets of the estate 
being insufficient to pay the costs of all parties. 
On an application by pltf.’s solrs. for a charging 
order for their costs under Solicitors Act, 1860 
(r. 127), s. 28, & by the trustees for a declai’ation 
of i)riority in respect of their costs, charges & 
expenses : — Held : having regard to the long 
established practice of the Ch. Div. indemnifying 
trustees for all expenditure properly incurred in 
rehition to their trust estate, & also to the express 
terms of the compromise, deft, trustees were 
entitled to payment of all their costs, chai’ges be> 
('X ponses in priority to the charging order obtained 
by pltfs.’ solrs. — Re Turner, Wood v. Turner, 
[1907] 2 Ch. 126, 639 ; 76 L. J. Ch. 492 ; 96 L. T. 
798 ; 23 T. L. R. 524 ; 61 Sol. Jo. 485, C. A. 

2616. .] — The claim of an assignee under an 

assignment by a beneficiary of an interest in a 


trust fund, the cussignor not being a trustee of the 
fimd & the assigiment being duly notified to the 
trustee, has priority over a claim by the trustee 
against the assigned interest for a debt incurred 
by the assignor to the trustee since the assignment. 

But the assignee will lose his priority if he stands 
by, e.g, in an action bv the assignor against the 
trustee for an accoimt, & allows the debt, e.g. costs 
payable by the assignor to the trustee, which he 
could have prevented, to bo incurred. 

Before action brought pltf. had assigned, by 
way of mtge., her interest under a will, & the assign- 
ment had been duly notified to the trustees. In 
the action she claimed against the trustees as 
account, their removal, be cancellation of a receipt 
given by one of thorn not in his character of trustee. 
The claim to cancel the receipt was struck out, 
be the claim to remove the trustees was dropped. 
An account was delivered, but plif. was not 
satisfied. The ct. refused to proceed till the 
intgees. were brought before the ct., & pltf. added 
them as defts. They intimated that they would 
not file evidence. It appearing that any account 
was unlikely to result in any advantage to pltf., 
the ct. made an order at her peril as to costs, the 
mtgees. not objecting or remonstrating & attending 
the subsequent proceedings. The account was 
taken, the master certifying that notliing whatever 
was due from the trustees ; — Held : but for their 
standing by, the mtgees. would have been entitled 
to have the trustees’ costs, so far as pltf. was 
personally liable, charged upon her interest under 
the will subject be not in priority, to their mtge. 
But, having been silent tluoughout, their security 
became subject to the suit, be whatever sum was 
charged upon pltf. in respect of costs incurred sub- 
sequent to the order for an account was charge- 
able on her interest under the will in priority, be 
not subject, to their claim. — Re Pain, Oustavson 
V. ilAViLAND, [1919] 1 Ch. 38 ; 87 L. J. Ch. 650 ; 
119 lu. T. 647 ; 03 8ol. Jo. 178. 

Annoialion Refd. Re Jewell’s Scttlmt., Watts v. Public 

Trustee, [IDIU] 2 Oh. 161. 

2617. Rights of persons not trustees — Parties 
made trustees without their knowledge.] — ^Agree- 
ment for a lease of a farm, referring to a paper 
containing the terms : Bill for specific perforai- 
ance according to such clauses, as had been read 
to pltf. : parol evidence to prove that was refused, 
be the bill dismissed. Bill being dismissed with- 
out costs, as a hard case, parties, made trustees 
without their knowledge, be as such being necessary 
parties to the bill cannot have costs against pltf., 
but left to their remedy against their principal : 
otherwise perhaps, if pltf. had prevailed ; because 
then those costs might have been given over 
against other defts. — Brodie v. 8t. Paul (1791), 1 
Yes. 326 ; 30 E. R. 368. 

AnnotcUions : — Mentd. Rich v. Jackson (1794), 4 Bro. C. C. 

614 ; Cooth v. Jackson (1801), 6 Ves. 12 ; Hlgglnson v. 

ClowoB (1808), 15 Vos. 516; Ogilvie v. Foljambe (1817), 

3 Mor. 53 ; Andrew v, Andrew (1855), 3 Sm. Se G. 130 ; 

Rldgway v. Wharton (1855), 2 Eq. llep. 839 ; Lee v. 

Dawson (1861), 4 L. T. 464. 

2618. Name permitted to be used.] — 

Trustees, who are empowered to use a person’s 
name in their legal proceedings, may be called on 
to indemnify him against the costs. — ^Philpot v, 
Badham (1823), 2 L. J. O. 8. K. B. 41. 

2619. Name used by mistake.] — A party to 

whose name a trust fund has been transferred by 


part III. sect. 10, SUB-SECT. 1. 

•. Trustee urongly partina with legal 
estate — Coats of proceminga to restrain.] 
— A trustee who, under a mistaken idea 
of his right, attempts to part with the 


legal estate In land to a person not 
entitled to It will not bo allowed bis 
costs of proceedings to restjain him. 
— Milijbji V. Stewart (1887), 5 

N. Z. L. R. 330 (S. C.).— N.Z. 
f. Security for costs of appeal.] — 


Kcoles r. Mills (1895), 14 N. Z. L. K. 
395.— N.Z. 

g. Inierjtrtiaiitn of cluvre iivst 
deed.)— Kennedy v. Crawford (1841), 
3 Dunl. (a. of Sets.) 1206; 16 Fac. 
Coll. 1367.— SCOT. 
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mistake, is entitled to the sanction of the ct. 
before he joins in any transfer ; & to his costs. — 
Dunkin V. Wabd (1837), 1 Jur. 735. 

2620. .] — Where a person had per- 

mitted his name to be used as a trustee, for the 
purpose of obtaining a lease, from a married woman 
in favour of her husband, of property which she | 
was restrained from anticipating, he was not 
allowed his costs in a suit instituted for the purpose 
of setting aside the lease. — BAGOE'rr v. Meux 
( 1844), 1 Coll. 138 ; 13 L. J. Ch. 228 ; 3 L. T. O. S. 
122 ; 8 Jur. 301 ; 03 E. R. 355 ; alfd. on other 
grounds (1846), 1 Ph. 627, L. 0. 

Annotations :—1llleiitd. Re Yaldcn (1851), 1 Do G. M. & G. 
53; Lechmere v. Brotherldpro (18G3), 32 Boav. 353 ; 
Re GaekoU’s Trusts (1865), 12 b. T. 763 ; Taylor v. Meads 
(1865), 4 De G. J. & Sm. 597 ; Re Ellis’ fmsts (1874), 
L. R. 17 Eq. 409 ; Thomas v. Pidco (1877), 46 L. J. Cb. 
761 ; Re Bown, O’Halloran v. Kliif? (1884), 27 Cb. D. 411 ; 
Re (jurrey, Gibson v. Way (No. 2) (1887), 56 L. T. 80 ; 
Re Grey’s Settlmts., Aoason v. Greenwood (1887), 34 Ch. D. 
712 ; Re Hutchings to Burt (1887), 58 L, T. 6 ; Stogdon 
V. Lee, 11891] 1 Q. B. 661 ; Hood Barra v. Cathcart, 
U894] 2 Q. B. 559 ; Loftus v. Herlot, [1895J 2 Q. B. 212 ; I 
Re Wheeler’s Soitlmt. Trusts, Briggs v. Ryan, 11899] I 
2 Ch. 717 ; Studley v. Stiidlcy, [1913] P. 119. 

2621. Liability of trustee for sale — Failure to 
make good title.] — Vendor not making a good 
title ordered to pay costs, though he was only a 
trustee to sell. — E dwabds v. Harvey (1809), 
Coop. G. 30 ; 35 E. R. 469. 

2622. Right of trustees’ personal representatives 
— After discharge & death of trustee.] — Where a 
trustee has a claim for his costs out of a spocifle 
fund, in case of his death, after an order has been 
made for his discharge, & before the hearing on 
further directions, his representatives will be 
entitled to thorn. — Ancona v. Ancona (1839), 3 
Jur. 708. 

2623. Appearance of trustees without service.] — 

Whore an infant deft, liad married without obtain- 
ing the consent of the ct., funds in ct. in her name 
were ordered to be paid to her husband with her 
consent, no sett lenient having boon made, 'i'he 
trustees of the fund, who appeared without having 
been served, were not allowed their costs. — 
BENNE-rr V, Biddles (1846), 10 Jur. 534. 

AnnolcUion : — Mentd. Re Cooko (1851), 21 L. J. Cb. 115. 

2624. Costs of appearing on appeal — Construc- 
tion of annuity.] — Re Barry’s Trusts, Barry v. 
Smart, [1906] 2 Ch. 358; 75 L. J. Ch. 676; 95 
L. T. 165, C. A. 

Annotationa : — Mentd. Shrewsbury v. Shrewsbury (1906), 
22 T. L. R. 698 ; BlouJit r. Bloimt, [1916] 1 K. B. 230 ; 
Brooke v. Price, [1916] 2 Ch. 345 ; Re Hatch, Hatch v. 
Hatch, [1919] 1 Ch. 351 ; Bayley v. Bayley, [1922] 2 
K. B. 227 ; Smith v. Smith, [1923] P. 191. 


Sub-sect. 2. — Proceedings Properly 
Institui’ED or Defended. 

A . In General. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60 ; 
R. S. C., Ord. 65, r. 1. 

2626. Right of trustee to costs.] — Trustee of the 
next friend of an infant entitled to fair expenses, 
beyond taxed costs, under the head of Just allow- 
ances. — Fearns V. Young (1804), 10 Ves. 184; 
32 E. R. 815, L. C. 

Annotations .-—RaIA. Graham v. Wickham (1865), 2 De G. 
J. & 8m. 497 ; Wilkes v. Saunlon (1877), 7 Or. D. 188. 
2626. .] — Decree for the arrears & growing 


payments upon a bond for an annuity upon separa- 
tion between husband & wife : the trustee refusing 
to enforce the bond without indemnity. An 
appropriation to answer the growing payments 
was refused. — Cooke v. Wiggins (1804), 10 Ves. 
191 ; 32 E. B. 818. 

Annotations Frninpton Frampton (1841)».> 

Beav. 287 ; WUson v. WIIhoii (1845), 14 81m. 405. Mentd. 
Walrond v. Walrond (1858), 28 L. J. Ch. 97. 

2627. .] — Agar v. Blethyn, No. 2763, vost. 

2628. .1 — Trustees who unsuccessfully 

resisted the claim of the assignee from the cestui 
que trustf to have a term merged ; — Held : entitled 
to trustees’ costs. — Holford v. Phipps (1841), 4 
Boav. 476 ; 49 E. R. 422. 

2629. .] — Trustee's who file a bill for the 

administration of testator’s estate are entitled to 
their costs, however small the estate may be, & 
liowever small the risk in administering the 
estate. — IIodgkinson v. Gilhiort (1850), 19 

L. J. Ch. 424. 

I 2630. ' .j — The two trustees of a joint stock 

trading co., at the request of the directors, gave 
a bond for £1,000, borrowed for & applied to the 
use of the co. In an action against one of these 
two trustees the bond creditor recovered the 
£1,000 6c interest 6c costs against him personally ; 
6c the trustee paid the debt, interest 6c costs. The 
trustee ineffectually gave notice of the proceeding 
to the directors of the co. twice, the second time 
under 11 & 12 Viet. c. 45, s. 5 (5). On a claim by 
the trustee to be admitted as a creditor of the 
company under Winding-up Acts, the ct. directed 
an action which established the borrowing to have 
been an authorised act ; — Held : the trustee was 
entitled to stand as creditor for £1,000 & interest, 
6c his costs, charges 6c expenses properly incurred 
as a trustee in defence of the action & of the 
motion. —/i’c Oundle Union Brewery Co., 
Oroxton’s Case (1852), 5 De G. 6c Sm. 432 ; 19 
U. T. O. B. 57 ; 16 Jur. 932 ; 01 E. R. 1185. 

2631. ,]— Ibberson v. Wartti, No. 2556, 

2632. ,j — A cestui que trust will have to 

pay his own costs if he institutes proceedings 
against his trustee for payment of a sum due, 
unless every feasible moans be adopted by him 
to obtain payment without suit. — Aylmer v: 
WiNTERBOTTOM (1857), 4 Jur. N. B. 19. 

2633. .]— Cook v. Harvey, [1874] W. N. 09. 

2634. .] — Re Irwin, Barton v. Irwin 

(1895), 39 Sol. Jo. 233. ^ ^ 

2685. .] — The grantee of a bill of sale 6c the 

trustee in bkpey., of the grantor were in con- 
current possession of the property comprised in it. 
The grantee had taken possession first. The 
trustee impeached the validity of the bill of sale. 
Before the question of its validity had been 
decided, the grantee forcibly removed part of the 
piwerty ilcfd .• tho grantee must pay the 
trustee’s costs of a motion, to compel the restora- 
tion into tho joint possession of the prwerty 
which had been removed.— lie Ex p. 

Andmsws (1876), 4 Ch. D. 509 ; 46 L. J. Bey. 23 ; 
36 L. T. 38 ! 25 W. It. 382. ^ 

2636. .] — One of two tenants for life under 

a settlement brought an action, claiming to have 
tho trusts executed by tho ct. The sta^naent of 
claim alleged that the surviving trustee had com- 
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26261. Right of trustee to costs .] — 
McDonald v. Connell (1924), 26 

W. A. L. R. 140.— AUS. 

2625 ii. .] — Worthington v. 

Elliott, Elliott v. Worthington 


(1860), 8 Gr. 231.— CAN. 

2625 111. .1 — Katz v. Tylee 

(1865), 11 Gr. 312.— CAN. 

2625 Iv. .] — A trustee stands in 

the same position as any other Utigwit 
with respect to costa . — ^mith v. Wil- 
liamson (1889), 13 r. R. 126.— CAN. 


2625 V. .] — Boscowitz v. 

Belyea (1896), 4 B. C. R. 527. — CAM. 

2625 vi. .] — Doylev. Dumonoel 

(1847), 11 I. Eq. R. 517.— IH. 

2625 vil. .] — Whales* Trustee 

V. Early (1909), 3 Buoh. A. O. 474. — 
S. AF. 

i> G G 2 
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Sect, 1 0. — Coets of legal proceedings : Sub-sect. 2, A. 
i&B.] • 

mitted a breach of trust, & asked to have new 
trustees anointed in the place of him & a deceased 
trustee. The settlement contained a power to 
appoint new trustees, exercisable by the tenants 
for life. Pltf.’s income had always been regularly 
paid to him. At the trial the charges against the 
trustee wore abandoned, & it was admitted that 
there was no ground for his removal : — Held : 
pltf. was entitled to judgment for the execution of 
the trusts, but the action being unnecessary, he 
must pay the costs of it up to & including the 
trial. — Fane v. Fane (1879), 13 Ch. D. 228 ; 49 
L. J. Oh. 200 ; 41 L. T. 661 ; 28 W. R. 348. 

2637 . .] — Burn AY v. Ambaca Railway 

(Construction Co. (1891), 7 T. L. R. 646. 

2638 . Whether solicitor & client or party 

So party costs.] — Trustees who had declined to 
transfer a fund to an assignee on the ground of 
an alleged fraud in the assignment : — Held : 
entitled to their costs as between solr. <Sc client. — 
WiiiTMARSii V. Robertson (1842), 1 Y. & 0. Ch. 
Cas. 716 ; 0 Jur. 921 ; 02 E. R. 1085. 

2639 . Solicitor trustee.] — The costs 

of deft, trustee, notwithstanding he was a solr., 
ordered to be taxed as between solr. client. — 
York v. Brown (1844), 1 Coll. 260 ; 3 L. T. O. S. 
240 ; 8 Jur. 567 ; 63 E. R. 410. 

Annotatioyi : — Refd. Cradock v. Piper (1850), 1 Mac. & G. 

064. 

2640 . .] — Testator by his will gives the 

rents of his real property to his wife for life, & 
bequeaths the bulk of his personal property to her 
absolutely, constituting her sole extrix. : & directs 
t/hat certain trustees shall, as soon as conveniently 
may bo after his decease, convei't all the con- 
vei*tible residue of his personal estate into money, 
& invest it in (lovt. or real securities, & pay the 
dividends to his wife for life. The ultimate trusts 
both of tlio real & residuary personal property are 
in favour of persons who are not in esse, or not 
ascertained. Twenty years elapse, during which 
the trustees leave the widow in the i)ossession 
management of the whole property, «fe then the 
surviving trustee files a bill against her for an 
account. It appears in the suit that she has paid 
all testator’s debts to an amount exceeding the 
amount of personalty not specifically bequeathed, 
but that she has left some of the assets outstanding, 
& claims to be a purchaser of those assets, in part 
satisfaction of the moneys which she has overpaid ; 
— Held: (1) the bill being filed on reasonable 
grounds, tlie surviving trustee is entitled to the 
costs of the suit ; (2) under the circumstances of 
the case, he is not entitled to costs as between 
solr. & client. — H earn v. Wells (1844), 1 Coll. 
323 ; 03 E. R. 439. 

Annotaiion : — OeneraJly, Mentd. lie Gilbert, Ex p. Gilbert 

(1897), C7 L. J. Q. B. 229. 

2641 . .] — (1) A trustee tliirty years 

after liis appointment, when one of his colleagues, 
the acting trustee, had died, upon a bill filed by 
him : — Held : he was as trustee entitled to the 
costs of the suit, as between solr. & client, & also 
to his costs, charges & expenses. 

(2) A trustee, if difficulties are thrown in his 
way, is entitled to file a bill to have the trusts of 
a settlement administered, & to have the trust 
funds paid into ct., & that although the real object 
(d the suit is to be relieved from the trusts 
(Romilly, M.R.). — Gardiner v. Downes (1856), 


22 Beav. 396 ; 25 L. J. Ch. 881 ; 27 L. T. O. S. 
280 ; 2 Jur. N. S. 847 ; 4 W. R. 621 ; 62 E. R. 
1100. 

2642. .] — In an administration action, 

a trustee who has not been guilty of any miscon- 
duct, is entitled to his costs as between solr. & 
client, although it may result that two sets of cost 
as between solr. & client are allowed in the action. 
— Re Love, Hell v. Spurgeon (1885), 29 Oh. D. 
348 ; 54 L. J. Ch. 816 ; 52 L. T. 398 ; 33 W. R. 
449, C. A. ; subsequent proceedings (1889), 40 
Ch. D. 037. 

Annotations : — Consd. In the Estate of Plant, Wild v. Plant, 

11926] P. 139. Refd. lie Jones, Christmas v, Jones 

(1897), 45 W. 11. 698. 

2643. No estate to be administered.] — 

Where there is no estate to be administered, 
trustees can only have costs as between pai-ty A 
party. — Saunders v. Saunders (1857), 29 L. T. 
O. 8. 340 ; 3 Jur. N. S. 727 ; 6 W. R. 479. 

2644. Improper proceedings against 

trustees.] — But where trustees arc improperly 
brought before the ct. they will bo entitled, as 
against pltf. personally, to their costs as between 
solr. & client, & will not be left to take the difference 
between party A party costs A solr. A client costs 
out of the trust fund. — Turner v. CoLiiiNS (1871), 
L. R. 12 Eq. 438 ; 40 L. J. C’h. 614 ; 25 L. T. 204 ; 
subsequent proceedings, 7 (^h. App. 329 ; 20 W. R. 
305, L. C. 

2645. Trustees ceasing to be trustees — 

Retained as parties .] — Re Allen, Wheeler v. 
Foster, [1889J W. N. 132. 

2646. .] — Whore a puisne incum- 

brancer brought an action against other incum- 
brancers A the trustees of a wUl for administration 
of the estate, on further consideration : — Held : 

(1) so far as the administration proceedings were 
proper, A also for the benefit of the prior ml goes., 
pltf. was entitled to his costs of such proceedings 
out of the estate in priority to the prior mtgoes., 
but must add the rest of the costs to his security ; 

(2) the trustees’ costs of the action, so far as such 
costs were costs of administration of which the 
prior mtgees. had had the benefit, must come out 
of the fund as between solr. A client . — Re Barne, 
Lee V. Barne (1890), (>2 L. T. 922. 

2647. .] — A married woman, restrained 

from anticipating her property, brought an action 
charging wilful default against the trustees of 
instruments under which she was beneficially 
interested but at the trial withdrew the charges <K 
submitted to dismissal of the action : — Held : 
defts. were entitled to judgment for costs as 
between solr. A client . — Re Godfrey, 'I’horne- 
George V. Godfrey (1894), 03 L. J. Oh. 854 ; 
71 L. 3\ 80 ; 13 R. 80 ; subsequent proceedings 
(1895), 72 L. T. 8, 0. A. 

2648. .] — (1) Where trustees apply 

by originating summons to the ct. to construe an 
instrument for their guidance, A in order to ascer- 
tain the interests of the beneficiaries or to have 
determined some question arising in the adminis- 
tration of the trust, the costs are incurred for 
the benefit of the estate, A the ct. will, as a general 
rule, direct them to be taxed as between solr. A 
client A paid out of the estate. 

(2) Where the application is of the same cha- 
racter, but is made by some of the beneficiaries, 
A not by the trustees, because such a course is 
considered more convenient, the same rule as to 
costs applies. 


2638 1. Whether solicitor dt client 2638 ii. .] — ^A.-G. v. Daot- 2688 lii. .]— Ruddbnklau 

or party d; paHy costa .] — FoRRKST v. mond (1842), 3 Dr. & War. 162 ; 2 r. Kuddenklau (1898), 16 N. Z. L. R. 

Sotherland (N. S.) (1906), 2 E. L. R. Con. A Law. 98.— IR. 404.— N.Z. 
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(3) Where the application is made by a bene- 
ficiary in respect of a claim which is adverse to 
other beneficiaries, & appct. takes advantage of 
the procedure by originating summons to get 
determined a question which, but for that pro- 
cedure, would properly form the subject oi an 
action & fall within tlie term litigation, the ct. will 
order the unsuccessful party to pay the costs. — 
Be Buckton, Buckton v. Buckton, [1907] 2 Ch. 
400 ; 76 L. J. Ch. 684 ; 97 L. T. 332 ; 23 T. L. R. 092. 


Annotations : — As to (2) Apld. Re Flocher, King v. King 
Q918), 02 Sol. Jo. 740. As to (3) Apld. Re Halston, 
Ewen V. Halston, [19121 1 Oh. 435. 


2649. Proceedings must be for benefit of 

estate.] — If a trustee, merely to have a point 
relating to his private interest determined, brings 
the cestui que trust before the ct., he shall pay the 
whole costs of the suit. — IIenley v. Philips (1740), 
2 Atk. 48 ; 20 E. R. 420. 


Annotation : — Mentd. Tatnall v. Hankey (1838), 2 Moo. 
P. O. C. 342. 


2650. .] — Walters v. Woodbridge, 

No. 2666, post. 

2651. .] — Though a receiver while 

acting in the discharge of his duty is entitled to be 
indemnified against all loss, including the costa of 
actions brought against him as receiver, still the 
guiding principle laid down by Walters v. Wood- 
hridgct No. 2066, post, is that the defence to the 
action was for the benefit of the trust estate. — 
Be Dunn, Biunklow v. Singleton, [1904] 1 Ch. 
648 ; 73 L. J. Ch. 42.6 ; 91 L. T. 135 ; 52 W. R. 
346 ; 48 Sol. Jo. 261. 

2652. Costs must be incurred In course of 

duty.] — Costs incurred by an exor. who, to meet 
a possible charge of devastavit, separately defends 
an action brought jointly against residuary 
legatees & himself, are not “ an outlay in the strict 
line of his duty ” towards his cestuis que trust; 
& he cannot call uj^on them to indemnify him in 
respect of his expenditure. — ITosegood v. Pedler 
(1890), 60 L. J. Q. B. 18 ; 13 T. L. R. 6. 

Annotation : — Distd. Re l)unn, Brlnklow v. Slugleton, 

[1904] 1 Ch. 648. 

2653. Notwithstanding absence of co- 

trustee.] — Wliere there were five beneficiaries who 
might become entitled in a remote contingency to 
share in the settled fund, four of them consented 
to an order upon the trustees to repay the corpus 
of the fund to petitioner, but the fifth was some- 
where in the interior of Africa, & could not be 
communicated with. The ct. made the order, 
extinguishing the interests of all five ; «fc, as it 
further appeared that one of the trustees of the 
settlements had left this country, & his where- 
abouts could not be ascertained, the costs of the 
two trustees who had appeared upon these pro- 
ceedings were allowed out of the settled fund, in 
his absence, as if he had joined with them. — 
Storer v. Storeb (1894), 71 L. T. 704 ; 6 R. 653. 

2654. No order as to costs.] — A summons 

having been taken out by a beneficiary for the 


administration of a testator’s estate under which 
several questions arose with respect to the accounts 
of the trustee & his management of the property, 
the judge made an order as to the questions m 
dispute & ordered the accounts to be taken & 
declared that “ he did not think fit to make any 
order as to the costs of the action ” : — Held : 
this declaration was a judicial decision that the 
trustee was not entitled to costs in the action & 
he had no right to retain them out of the estate. — 
Be TIodgkinson, Hodgkinson r. Hodgkinson, 
[1896] 2 Oh. 190 ; 64 L. J. Ch. 663 ; 72 L. T. 
617 ; 43 W. R. 594 ; 39 Sol. Jo. 468 ; 12 R. 297, 
C. A. 

Trustees of charities.] — See Charities, 

Vol. VIII., pp. 410, 411, Nos. 2478-2491. 

B. Liability of Trust Properly. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60 ; 
R. 8. C., Ord. 65, r. 1. 

See Executors, Vol. XXIV., pp. 840-842, 
No. 8732-8767. 

2655. General rule — ^Trustee entitled to costs out 
of trust property.] — Where a question arises, upon 
the interest in a trust fund, separated from the 
general residue, the costs must come out of the 
particular fund ; & having been given by the 
decree, as specifically prayed by the bill, out of 
the general personal estate, the decree, though 
affirmed in other respects, was corrected in that 
particular ; being considered as relief prayed ; & 
therefore not within the rule against appealing for 
costs only. — Jenour v. Jenour (1803), 10 Ves. 
562 ; 32 E. R. 962, L. C. 

Annotations : — Apld. WoodraeBton v. Walker (1831), 2 Russ. 

& M. 197 ; AiiKcll v. Davis (1839), 4 My. & Ct. 360. 

Ihstd. Re Hall-Dare, Lo Marchant v. Lee warnor, [1916] 

1 Ch. 272. Reid. Lowten v. Colchester Corpn. (1817), 2 

Mer. 113; Willis r. Yates (1834), Coop. temp. Brough. 

498 ; Pcnnln^oii v. Buckley (1848), 6 Hare, 461. Memd. 

Cripns V. Wolcott (1819), 4 Madd. 11 ; Andrews v. Lock- 

wood (1846), 15 Sim. 153; Martlneau r. Rogers (1856), 

25 L. J. Ch. 398. 

2656. .] — Where pltf. is suing as a 

trustee, & there are circumstances of suspicion in 
the case, the ct. wiU stay proceedings on payment 
of the debt into ct., & on payment of costs ; leaving 
pltf. to apply to the ct. to have his extra costs 
out of the fund in ct. — Jones v. Bramwell (1835), 
3 Dowl. 488. 

2657. .] — Testator devised his real 

estates to a trustee for a term, in trust to raise the 
sum of money which he directed to be distributed 
amongst such of his next of kin, both maternal 
& paternal, as should be living at the time of his 
death. A bill was filed by the trustee ^cer^in 
the parties entitled to the bequest, & while inquiries 
were being made in the master’s office, the money 
was raised, & afterwards the master found the 
next of kin ex parte patema, & that C. was one of 
the next of kin ex parte mater na. By a subsequent 
inquiry he found C. the only next of kin ex parte 
matema. Testator’s estate was held liable for 


2649 1. Proceedinys must be for 

benefit o/ es<a(e.]-~ Hamilton v. Tighk, 
[1898] 1 I. R. 123.— IR. 

284911. .] — If an Individual 

trustee, without authority from his 
CO -trustees, take upon himself the 
defence of an action directed a^Inst 
the trust, he caimot recover his ox- 

E endlture from the trust estate, unlcBS 
e shows that his Intervention has 
resulted in benefit to the trust estate. — 
Stewart v. Dobie’s Trustees (1899), 
1 F. (Ct. of SesB.) 1183 ; 36 So. L. R. 
917 ; 7 S. L. T. 125.— SCOT. 


h. Costs of appeal .] — It is only 

In most exceptional cases that a 
trustee who appeals unsuccessfully 


against a decree is allowed his costR of 
the appeal. — F ogarty v. O’Donoohue, 
[1926] 1 I. R. 531.— IR. 


PART III. SECT. 10, SUB-SECT. 2.— B. 


2655 1. General rule — Trustee entitled 
to costs out of trust property.] — Re 
Hawkins (1894), 16 P. R. 136.— CAN. 

2656 il. .] — Re Williams 

(1895), 22 A. R. 196.— CAN. 

2656 Hi. .) — Re Watkins 

(1909), 15 O. W. R. 123 ; 20 O. L. R. 
262.— CAN. 


2655 i V. .) —Dill v. Brown 

(1852), 3 I. Ch. R. 127 *, 4 Ir. Jur. 355. 


2655 V. .]— Re Robertson, 

I’KurETUAL Trustees & Agency Co. 
OF New Zealand, Ltd. v. Robertson 
(1898), 16 N. Z. L. R. 439.— N.Z. 

2355 vi. .] — Mills v. Isaac 

(1901), 20 N. Z. L. R. 752.— N.Z. 

2665 vii. .] — FoULis v. 

Foui.is (1857), 19 Dunl. (Ct. of Sees.) 
302 ; 29 So. Jur. 166.— SCOT. 

k. .] — Primd facie a trustee or 

other person suing in a ropresenta- 
tlvo capacity should be hold personally 
liable for the costs of an unsuooossful 
action. — S tandard Bank v. Jacob- 
BOHN'S Trustee (1899), 16 S. 0. 362; 9 
C. T. R. 366.— S. AF, 
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the costs incurred in all the proceedings from first 
to last, though the bequest was raised & set apart 
before the next of kin were ascertained. — Dugdai.b 
V. Dugdale (1840), 12 Beav. 247 ; 10 L. J. Ch. 
42 ; 15 L. T. O. B. 178 ; 14 Jur. 234 ; 50 E. R. 
1066. 

.] — An equity of redemption 

was granted by deed to trustees, upon trust for 
certain parties, some of whom weie infants. The 
mtgee. filed a bill for foreclosure against tlie 
trustees of the settlement & the adult cestuis que 
trufd only, as defts. One of the latter died after 
the filing ol the bill. The ct., upon a motion for 
a decree for sale, made the decree in the absence 
of the infant cestuis que trust, & of the representa- 
tive of deceased deft., upon an affidavit by the 
trustee of the settlement, that it would be for the 
benefit of the infants ; & ordered the proceeds to 
be paid into ct. 

The costs of the trustee, as lie would be a 
necessary jiarty to reconvey, were ordered to be 
paid out of the mtge. debt. — Siffken v. Davis 
(1863), Kay, App. xxi ; 60 E. R. 323. 

2650. .] — Forbes v. Forbes (1851), 

as reported in 2 Eq. Rep. 178 ; 18 Jur. 612. 
Annoialiona • — Mentd. HoskinR v Mattljcws (18.5.^), 24 L T. 
O. S. 2.31 ; Cockiell v CockreU (ISC^G). 2,') L. J. Cli. 730 ; 
Hodjfson V. Do Beauchosno (1858), 12 Moo. P. C. C. 286 : 
Maxwell r. Maclure (1860), 2 L. T. 65 ; Jopp v. Wood 
(1864), 34 Beav. 88 ; United States l^i evident r. Dnim- 
mond (1864), 10 Jur. N. S. 63.3; Haldane r Eckford 
(1869), D n. 8 E(i. 031 ; Altcblson r. Dixou (1870), L. K. 
10 Eq. 689; Douglas v. Douglas, Douglas v Vebstcr 
(1871), L. II. 12 Eq. 617 ; He Tootal’s Trusts (1883), 23 
Cli. D 532; lie Mltehell, Ilx p. Cunningham 0 884), 13 
(^. B. 1). 418 ; Re Bullou-Sinlth, Berners v. BuUen-Builth 
(1888), 68 L, T. 578 ; CasdagH v. Casdagli, 11919] A. C. 
1 45. 

2660. .] — A father by las will settled 

stock upon his daughter for life, remainder to her 
issue, subject to a life interest in any liusband 
who might survive her. 8ho married & had one 
only child, a son, & her husband died. When she 
had attained eighty years of age she married a 
gentleman, a member of the Irish & English bar, 
of about fifty -four years of age. Hhe had accumu- 
lated much personal property, the savings of her 
income. Before the marriage, which it was agreed 
should be kept secret from the son, a very volumin- 
ous <te long-continued correspondence took place 
between the lady & gentleman, in which she 
insisted that her property should be settled so 
that she should have the command of it “ as if 
still unmarried,” he being entitled, as husband, to 
a life interest , il surviving, in the stock bequeathed 
by the fathei’s will. The intended husband drew 
two documents, m very obscure language, in one 
of which he bound himself to consent to her ” dis- 
position of a sum of £2,000 out of whatever funds 
or dividends she ‘ should be ’ entitled to, be 
possessed of, or have legally acquired at the time 
of her decease.” The marriage took place, & was 
kept secret from the son until the wife’s decease, 
she continuing the use of her vidual name, which 
took place in about six months, without her having 
made any disposition of her savings, leaving her 
son sole next of kin. Alter her decease the hus- 
band filed a bill against the trustee of the fund 
settled by the fathei of the lady for payment of the 
life interest, & the son filed a bill against the 
husband praying, amongst other things, a declara- 
tion that, os next of kin, he was entitled to the 
savings of his mother’s income. 

In the suit against the trustee, the trustee was 
allowed his costs out of the fund. — Corley v. 
Stafford (Lord), Campbell v. Corley (1857), 
1 De G. & J. 238 *, 26 L. J, .Ch. 865 ; 30 L. T. O. S, 


77 ; S Jur. N. S. 1226 ; 5 W. R. 646 ; 44 E. R. 
7X4, L. JJ. 

Annotations Refd. Ha^^tle v. Hastie (1875), 24 W. R. 242 ; 

aark V. Glidwood (1877), 7 Ch. D. 9. 

2661 . .] — Trustees have, as a general 

rule, a right to their costs out of the estate ; but 
this depends upon their conduct, & a strict observ- 
ance by them of the duties of their trust. There- 
fore, when an annuity was given to be paid by the 
trustees of a will, & a legacy to be received & 
accumulated by them for the benefit of an infant, 
& the trustees, being in possession of the whole 
estate, applied the whole of the rents & profits 
in payment of the annuitv without making any 
provision for the legacy ; & in a suit for payment 
of the legacy &: administration, it appeared that 
the estate was insufficient to pay the costs of pltf. 
& defts., the trustees, the latter were allowed only 
pait of their costs out of the estate, & pltf.’s costs 
were ordered to be paid out of the moneys remain- 
ing. — Beer v. Tapp (1862), 31 L. J. Ch. 613; 
6 L. T. 269 ; 10 W. R. 277, L. JJ. 

2662. .] — Two persons were, under 

a deed of settlement after a marnage, made 
assignees of a life policy upon trusts stated in the 
settlement for the benefit of the younger children 
of the marriage. The husband died intestate. 
The widow took out letteis of administration, & 
instituted an administration suit, to wliich the 
trustees were not made parties, but in which the 
Ct. of Ch. in Ireland was asked to grant, & did 
grant, an order for the payment of the policy 
money into ct. The insurance office knowing of 
the assignment of the policy, refused to obey the 
order, & the trustees, on being informed of it, 
protested against it, & refused to sign receipts for 
the money. The solrs. for pltf. in the administra- 
tion suit wrote to them, asking them to give up 
tlio trust. They refused, & they again refused to 
sign the receipts for the payment of the money 
under the administration suit. A petition in the 
names of the younger children was then presented 
to tlie Loid Chancellor of Ireland, representing that 
the trustees had declined to act in the trust, & it 
was prayed that they might be removed, & 
other persons be appointed in their stead. An 
order to this effect was made : — Held : these 
proceedings were altogether irregular ; & the cause 
was remitted, with special instructions. The 
costs of the trustees were ordered to come out of 
the funds of the trust. — Muskerry (Lord) v. 
Rkeffington (1868), L. R. 3 H. L. 144. 

2663 . ,] — Personal estate was given 

by will to a large number of legatees. The exors. 
& trustees, after deducting £10 from each share to 
form an indemnity fund against certain possible 
claims paid off the adult legatees, & invested the 
shares of each infant legatee in his name & theirs 
jointly. A general release, to which the accounts 
were scheduled, was they executed by all the adult 
legatees. Romo years after this a bill for the 
administration of the estate was filed by six of the 
Infant legatees, their next friend being the 
managing clerk of their solr., acting at the request 
of their father, who had executed the release. The 
result of the accounts was to show that the suit 
was not for their benefit : — Held : that the next 
friend was entitled to his costs ; the fund for pay- 
ment of costs consisted of the indemnity fund & 
the undistribued shares of all the infant legatees ; 
but any residuary legatees who had been paid, 
including the trustees, asking for costs, should 
bring in the shares which they had received ; 
the trustees taking large shares, & being therefore 
unwilling to bring them in, any suiylus remaining 
should be paid to the trustees towards their costs. — 
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Re Tank, Tank v. Tank, Gravatt v. Tank (2) 
(1669), L. B. 7 Eq. 480 ; 88 L. J. Ch. 459. 
Annotation :—ConBd, HUllard v. Fulford (1876), 25 W. R. 
161. 

2664. ,]--Ee Lee’s Trusts, No. 2863, 

post, 

2665. ,] — The costs of Gic trustees 

were ordered to be paid out of the estate. — 
Minors v, Battison (1876), as reported in 1 App. 
Gas. 428 ; 25 W. R. 27, H. L. 

Annof^ions: — Hentd. Klrlcpalrlok v. Bedford, Bedford 
V, Kirkpatrick (1878), 4 App. Caa. 96 ; Re ColUaoii, Col- 
llson V. Barber (1879), 12 D. 834 ; Johnaon r. Crook 
(1879), 12 Ch. D. 639 ; Bubb v. Padwick aSSO), 13 Ch. D. 
617; Roberts v, Yoiile (1880), 49 L. J. Ch. 744 ; Re 
Chastou, Chaston r. Seago (1881), ISCh.D. 218: Money v. 
Money (1881), 44 L. T. 639 ; Re Wilkins, Spencer v, 
Duckworth (1881), 18 Ch. D. 634; Re Teale Teale v. 
Tealo (1885), 53 L. T. 930 ; Re Hotchkys, Freko v. 
Calmady (1886), 34 W. R. 569 ; Re Sampson, Sampson 
r>. Sampson, [1896J 1 Ch. 630; Re Goulder, Goulder v. 
Gonlder, [1905] 2 Ch. 100. 

2666. .] — The trustees of a will agreed 

to settle disputes with the surviving partner in a 
firm of which testator had been a member by 
selling testator’s share to him at a certain price. 
They then filed a bill to have this aj^eement 
sanctioned ; a decree was made accordingly, & 
the sale carried out. Some years afterwards some 
of the residuary legatees, who were infants, filed 
a bill by their next friend to set aside the decree 
on the ground that the compromise was an im- 
proper one, A that it had been entered into, & the 
decree sanctioning it obtained, by the personal 
fraud of one of the trustees. This trustee answered 
separately & at the hearing lord Romilly dis- 
missed the bill with costs, being of opinion that the 
compromise had been beneficial & the decree 
sanctioning it properly obtained. The next 
friend could not pay the costs, & the trustee applied 
by summons in a suit for the administration of 
testator’s estate to have them taxed as between 
solr. & client & paid out of the estate : — Held : 
the trustee was entitled to be paid his costs out of 
the estate as he had defended the suit for the 
benefit of the estate, though he had at the same 
time defended his own character. — ^Walters v, 
WOODBRIDGE (1878), 7 Gh. D. 504 ; 47 L. .T. Ch. 
616; 88L. T. 83; 26 W. R. 469 ; revsg. C. sub 
vom. Walters v. Woodbrtdge, R.v p. Teerdale 
(1872), 20 W. R. 620. 

Annotations : — Consd. Re Llowollin, Llpwollln v. Williams 
a887). 37 Ch. D. 317. Distd. Re Dunu, Briiiklow v. 
Singleton, [1904] 1 Cb. 648 ; Bruty r. EUmimdeon, [1917] 
2 Ch. 285. 


2667. .] — Rf Ntcoll’s Estates, f 1 8781 

W. N. 154. 

2668. .] — NuNNhXEY p. Nunneley 

(1883), cited in Underhill’s ]jaw of Trusts <fc 
Trustees, 8th. ed. p. 333. 

2669. .] — A married woman who, 

under a will, was entitled to income for her separate 
use, with a restraint on anticipation, instituted, 
without a next friend, against the trustees proceed- 
ings in the course of which she took out a summons 
which was refused : — Held : the restraint on antici- 
pation did not prevent the ct. from giving the trus- 
tees liberty to retR.m their costs of the* proceedings 
out of the married woman’s income. — Be Andrews, 
Edwards v. Dewar (1885), 30 Ch. D. 159 ; 54 
L. J. Oh. 1049 ; 53 L. T. 422 ; 34 W. R. 02. 


Annotations : — Distd. Re Glanvill, Ellis v. Johnson (1886), 
Si Ch. D. 532. Consd. Hood Barrs v. Cathcart, [18941 
2 Q. B. 559. Refd. Re Prynne (1885), 53 L. T. 465 ; 
Ml^ell V. Michell, [1891] P. 166. 

2670. .] — A married woman, by her 

next friend, having brought in 1882 an action for 
administration of a trust fund, to the income of 
which she was entitled for her separate use without 
power of anticipation, the ct., on further considera- 


tion in 1884, held the action to have been unneces- 
sary & improper, & the next friend was ordered 
to pay deRs.’ costs. Defts. being unable to find 
the next friend, an order was made giving the 
trustees liberty to retain the costs out of the in- 
come of the trust fund already due & to become due 
to the married woman: — Held: no such order 
could be made, for the ct. had no jurisdiction to 
disregard the restraint on anticipation on the 
ground that it appeared to the ct. to be just to do 
so ; & no income which did not accrue due till 
after the act on which the claim against the 
separate estate depended, viz., the improper 
institution of the suit, could be attached to meet 
the costs. — Re Glanvill, Ellis v, Johnson (1886), 
31 Ch. D. 532 ; 65 L. J. Ch. 325 ; 64 L. T. 411 ; 
50 J. P. 662 ; 34 W. R. 309 ; 2 T. L. R. 305, 0. A. 
Annotations Cox v. Rennutt, [1891] 1 Ch. 617. 

Consd. Hood Bairs v. Cathcart, [1894] 2 Q. B. 559. Refd. 

Hyde v. Hyde (1888), 13 P. D. 166 ; Mioholl v. Michell, 

[18911 P. 208. 

2671. .1 — A tenant for life of an estate 

in strict settlemimt nad power to cut certain timber 
& other trees, to sell the same &; to ajiply the pro- 
duce to his own use. In 1881 he contemplated a 
sale of the estate, but he was restrained from selling, 
either tmder the power in the will or under that 
contained in the Settled Land Act, by an injunction 
granted in an action brought by persons entitled 
in remainder. In 3884 the action was dismissed 
with costs, & in 1885 the tenant for life sold the 
estate under conditions of sale which stated that 
the purchaser should in addition to the purchase- 
money pay for the timber according to a valua- 
tion. Tlio tenant for life claimed, under the pro- 
visions of the settlement & under Settled Land 
Act, 1882 (c. 38), s. 35, to be paid out of the 
purchase-money the value of the timber ; & he 
also claimed to be paid the difference of bis costs, 
as between party & party & solr. & client, in the 
action which was dismissed : — Held : the tenant 
for life was entitled, in defending the action which 
was dismissed with costs, to be paid his extra 
costs of so much of tlie action as related to the exer- 
cise of the powers contained in the Settled Land 
Act as incidental to the exercise of his power of 
sale under the provisions of Settled I^iand Act, 
1882 (c. 38). 

A trustee is entitled in an ordinary case to 
recover out of the trust estate, as charges & 
expenses properly incurred, all his costs of an 
action which ho has properly defended (Stirling, 
J.). — Re IjLEWEllin, Llewellin v. Williams 
(1887), 37 Ch. D. 317 ; 57 J.. .T. Gh. 316 ; 58 L. T. 
1.52 ; 36 W. R. 347 ; 4 T. L. R. 170. 

Aniwialion FoUd. Re Smlth’B R. E.. [1891] 3 Ch. 65. 

2672. .] -Rc Barne, Lee v. Barne, 

No. 2646, auie. 

2673. .]— Beddoe, Downes v, 

Gottam, No. 2057, ante. 

2674. .] — A man who fulfils the diffi- 

cult duties of an administrator, exor. or trustee is, 
in common sense & common justice entitled to be 
recouped to the very last penny every thing that 
ho has expended properly — tliat is to say without 
impropriety — in his character of administrator, 
exor., or trustee (Kekewich, J.). — Re Jones, 
Giirirtmas t;. Jones, [1897] 2 Ch. 190 ; 66 L. J. Ch. 
439 ; 70L. T. 454; 45 W. R. 598. 

Annotation; — Dlstd. He England’s Scttlmt. TruBis, Dobb v. 

England, (191 8] 1 Ch. 24, 

2675. .] — ^Merry V. PowNALL, No. 

2308, post, 

2676. .] — Re Buckton, Buckton v, 

Buokton, No. 2648, ante, 

2677. Statute-barred costs.] — 

Trustees are entitled to pay Sc retain out of the 
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trust estate costs properly incurred, notwithstand- 
ing that they might have refused to pay such costs 
on the ground of Sfcat. imitations. — Budgett v. 
Budgett, [1896] 1 Ch. 202; 04 1.. J. Ch. 209; 
71 L. T. 632 ; 43 W. K. 167 ; 39 Bol. Jo. 61 ; 13 
R. 1. 

Annotations : — Consd. Re Margot ts, [189^] 2 Oh. 263. Refd. 

Re Brockman, [1900] 2 Ch. 170. Mentd. Oliver v. Robblue 

(1894), 13 H. 03. 

2678. Where no order as to costs.] — 

Be Hodgkinson, Bodgkinson r. Hodgkinson, 
No. 2654, ante, 

2679. Apportionment.] — By the exorcise of the 
usual power of appointment in a marriage settle- 
ment the shares of children were appointed un- 
equally, but were equalised, or nearly so, by a 
division of the unappointed property under a 
hotchpot clause : — Held : the costs of an action to 
administer the trusts of the settlement must be 
l)aid rateably out of the appointed & unappointed 
shares. — Moore v. Dixon (1880), 15 Ch. D. 666 ; 
49 L. J. Ch. 807 ; 29 W. R. 12. 

Annotations: — Apld. Rc Orford, Novlllo v. Cartwright, 

Cartwright v. Duo del Balzo (1895), 73 L. T. 681. Consd. 

Re Chriaholm, Goddard v. Brodlo, [1902] 1 Ch. 457. 

2680. .] — Re Allen, Wheeler v. Foster, 

[1889] W. N. 132. 

2681. .] — As to costs 1 think the rule is now 

established that in tlie case of an appointed fund 
the costs must be paid rateably out of the appointed 
shores & not out of residue (North, J.). — lie 
Orford (Countess), Cartwright v. Duo del 
Balzo, [1890] 1 Ch. 257; 44 W. R. 383; sub nom. 
Be Orford (Farl), Neville v. Cartwright, 
Cartwright v. Due del Balzo, 73 L. T. 681. 

Annotations : — Folld. Re Hill's Settlmt. Trusts, Hill v. 

Equitable licverslonary luLorost Soo. (1896), 75 L. T. 

477. Reid. Rt Chisholm, Goddard v. Brodle, [1902] 1 Ch. 

457. Mentd. Berry v. Gaukrogor, [1903] 2 Ch. 116; 

Do Quottovllle v. Do QucttovlUc (1905), 92 L. T. 758. 

2682. .] — By a marriage settlement certain 

funds were settled upon trust to invest &> pay the 
annual produce during the joint lives of the 
husband & wife as therein mentioned, & after the 
death of one of them to the survivor for life, & 
after tlie death of tlie survivor to distribute among 
the children of the marriage as the husband & 
wife should jointly appoint, & in default thereof 
as the survivor should by deed or will appoint. 
The husband died without exercising the joint 
power of appointment, & the wife made several 
successive appointments in favour of certain of her 
children, & appointed the residue in favour of 
another child. The wife having died, & an action 
having been brought for the administration of 
the trusts of the settlement, it appearing that the 
appointees had assigned (in some coses to two or 
three persons) & incumbered their shares ; — Held ; 
the costs must bo borne rateably by the appointed 
shares, one sot of costs to be allowed to each child 
in respect of the several appointments to him, the 
several assignees of such appointments to stand 
on the same footing, & to divide the costs allowed 
in respect of such child’s share rateably between 
them . — Re Hill’s Settlement Trusts, Hili. 
V. Equitable Reversionary Interest Society, 
Ltd. (1896), 75 L. T. 477 ; 41 Sol. Jo. 142. 

2683. Costs of beneflciarles — Summons for con- 
struction of instrument.] — Be Buckton, Buckton 
V, Buckton, No. 2648, ante. 

2684. .] — By his will made in 1891 

testator devised all his freehold property to his 
wife for life, & after her death “ unto & to the use 


of John William Halston (otherwise Alston) the 
son of Israel Halston (otherwise Alston) ” in fee 
simple. Testator died in 1899, Sd his widow, the 
tenant for life, in 1911. Israel Alston, testator’s 
brother, had a son called John William Alston, 
who was born in Mar., 1874, & whose existence was 
known to testator, but who died ten days after- 
wards, seventeen years before the date of the will. 
This son’s death was well known to testator. 
Israel Alston had other sons, of whom one, deft. 
John Robert Halston (otherwise Alston), claimed 
the property. There was evidence that the son 
who died had received his names at the request of 
testator, & that testator desired that J. R. Halston 
should bear the name of Jolm. Further, that 
testator had told J . R. Halston that the land would 
bo his some day. Tliere was no evidence that 
testator knew that the boy had been given the 
name of John Robert, irpon a summons by the 
legal personal representatives of the testator to 
decide who was entitled, deft. John Robert 
Halston &; the tluee co-heiresses-at-law of testator 
were made resps., but only one of the co-heiresses 
asserted a claim & appeared to support it : — Held : 
the costs of successful rosp. must be paid by 
unsuccessful resp. according to Rc Buckton, 
Buckton V. Buckton, No. 2(548, ante. — Rc Halston, 
Ewen V. Halston, [1912] 1 Ch. 435 ; 81 L. J. Ch. 
266 ; 100 L. T. 182 ; 6(5 Sol. Jo. 311. 

2685. .] — Testatrix devised property 

A. to one exor. X. & property B. to another exor. 
Y. &: owing to licr a?nbiguous language it was 
doubtful whether Blackacre was included in pro- 
Iierty A. or property B. & also doubtful whether 
any part of property B. passed under the specific 
devise thereof at ail. There being no moans of 
using an ordinary exor.’s summons owing to each 
exor. being a specific devisee exor X. took out a 
summons against exor. Y. <te the residuary divisees 
to determine the point of contraction &; at the 
hearing the residuary devisees while approving the 
summons as the proper method of deciding the 
matter disclaimed all interest in the realty leaving 
exor. X. & exor. Y. to decide about that between 
them : — Held : the point of construction had to be 
decided in limine before the estate could be 
administered & the costs must come out of the 
residuary estate . — Re Flecher, King v. King 
(1918), 62 Sol. Jo. 740. 

C. Scttletnent Set Aside. 

See, now. Trustee Act, 1925 (c. 19), ss. 30 (2) & 
60 ; & R. S. C., Ord. 65, r. 1. 

2686. Costs In discretion of court.] —Colman v , 
Sarrel (1789), 1 Vos, 50 ; 30 E. R. 225 ; sub nom, 
COLMAN V. SAREL, SAREL V. COLMAN, 3 BrO. C. C. 
12, L. C. ; subsequent proceedings, 2 Cox, Eq. Cas. 
206, L. C. 

Annotations : —Mentd EUlsoii v. Ellison (1802), G Ves. 056; 
Pulvortoft V. Pulvertoft (1811), 18 Ves. 84 ; Alexander 
V. Wellington (1831), 2 State Tr. N. S. 764 : Garrard v. 
Lauderdale (1831), 2 Russ. & M. 451 ; Edwards v. Jones 
(1836), 1 My. & Cr. 226; Simpson v. Howden (1837). 3 
My. & Of. 97 ; Hughes v. Stubbs (1842), 1 Hare, 476 ; 
M'Faddon v. Jenkyns (1842), 1 Hare, 458 ; Meek v. 
Kettlewoll (1842), 1 Haro, 464 : Kekewlch r. Manning 
(1851), 1 Do G. M. & G. 176 ; Price v. Price (1851), 14 
Beav. 598. 

2687. .] — Persons nominated trustees by an 

instrument which, being void, passes no trust 
fund, not allowed costs, as between solr. & client. — 
Mohun V. Mohun (1818), 1 Swan. 201 ; 1 Wils, Ch. 
161 ; 36 E. R. 357. 

Annotation: — Mentd. Richardson v. Watson (1833), 4 B. & 
Ad. 787. 
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2688* .] — Trustee of a voluntary settlement 

was made a party to a bill to set it aside. The 
decree setting it aside was made without costs as 
against the trustee. — T ownsend v. Westacott 
( 1841), 4 Beav. 58 ; 5 Jur. 743 ; 49 E. R. 259. 
Annotations: — ^Befd. Christy v. Conrtonay (1849), 13 Beav. 

96 ; Mackay v. Douglas (1872), L, B. 14 Eq. 106. 

2689. .] — Ei..sey V. Lutyens (1850), 8 

Hare, 159 ; 08 E. R. 314. 

2690. .] — A party becoming trustee under 

a deed creating interests adverse to interests 
already existing may be liable to costs in a suit 
instituted to enforce such pre-existing interests 
in the trust property. — H eap v . Tonqe (1851), 
9 Hare, 00 ; 20 L. J. Ch. 001 ; 68 E. R. 427. 
Annotations : — Mentd. Ford u. Stuart (1852), 15 Boav. 493 ; 

Clarke v. Wright (1861), 6 H. & N. 849 ; Wright v. 

DlekonPon (1861), 4 L. T. 21 ; Salt v. Staudlah (1863), 

2 Now Rop. 573. 

2691. .]^An insolvent debtor, by a deed 

made under Bkpey. Act, 1810 (c. 134), s. 192, 
& registered under that Act, assigned all his estate 
& effects to trustees for the l3cnelit of his creditors. 
The deed was not in fact executed by the requisite 
number of creditors, & therefore was invalid, but 
the tru.steos had received assets : — Held : a trustee 
could not be allowed to retain his costs of acting 
under the deed. — Smith v. Dresser (1860), L. R. 
1 Eq. 051 ; 35 Beav. 378 ; 35 L. J. Ch. 385 ; 14 
L. T. 120 ; 14 W. R. 409 ; 55 E. R. 9d2. 

Aymotaiion : lie Holdon, Ex p. Ofllclal Receiver 

(1887), 20 Q. B. D. 43. 

2692. ] — By a settlement executed by an 

unmarried lady a few months after she attained 
twenty-one, it was declared that a sum of money 
to which she was entitled absolutely should be held 
by the trustees, who were her stepfather <!« uncle, 
upon trust to invest the same in certain specified 
classes of securities & vary the same at the trustees’ 
discretion, & pay the income to the settlor for life, 
for her separate use, with restraint on anticipation 
if <&; when married, &, after her death, to hold the 
fund in tinist for the settlor’s children, as she should 
by will appoint : in default of appointment, for 
the children absolutely ; <fe in default of children 
as the settlor should by will appoint, & in default 
for her next of kin. The trustee's were empowered, 
at the settlor’s request, to raise £700 out of the fund 
& pay the same to her for her separate use. Power 
of appointing new trustees was reseived to the 
surviving or continuing trustees, or to the exors. 
or administrators of the last siirviving trustee. 
The deed was prepared under the advice of a solr., 
who was the solr. & friend of the stepfather, &: 
known to pltf. Ui)on bill nine years afterwards, i 
by the settlor, who had remained unmarried, to * 
have the settlement set aside ; — Held : the deed 
was void, & must be set aside on tlie ground of 
improvidence, & having regard to the ago of the 
settlor ; but, owing to tlie absence of all improper 
motive, the trustees were allowed their costs, 
charges, & expenses properly incurred. — E vebitt 

V. EvERirr (1870), L. R. 10 Eq. 405 ; 39 L. J. Ch. 
777 ; 23 L. T. 136 ; 18 W. R. 1020. 

Annotations: — Apld. James v. Couchman (1885), 29 Ch. D. 

212. Reid. Phillips r. MuUingd (1871), 7 Ch. App. 244; 
Hall V, HoU (1873), 28 L. T. 383. 

2693. .] — Mackay tJ. Douglas (1872), L. R. 

14 Eq. 106 ; 41 L. J. Ch. 539 ; 20 L. T. 721 ; 20 

W. R. 662. 

Annotations : — ^Reld. Re Butterworth, Ex p. RuRsell (1882), 

19 Ch. D. 688 ; Re Tetley. Ex p, JolTrey (1896), 66 L. J. 

Q- B. 111. Mentd. Taylor v. Oooneu (1876), 34 L. T. 18. 

2894. .] — Dutton r. Thompson, No. 2810, 

post. 


Merry v, Pownall, No. 2308, 


2695. 

ante. 

2696. - ,] Voluntary settlement by a young 

lady 3 ust of age sot aside with costs against the 
relation in whose favour it was made & by whose 
undue influence it had been executed ; trustee 
being the solr. who had drawn the settlement! 
disallowed his costs of the action in which the 
settlement was set aside. — ^1*owell v. Powell 
[1900] 1 Ch. 243. r-uwauL, 

^;iw/aHo7W;~Refd. Cavendish v. Stnitt (1903), 19 T. L. R. 

483. Mentd. Wright v. Carter, [1903] 1 Ch. 27 • Howes v 

NoriahBlnte]S)hlmed 

(1%), 45®?\ Abdullah Bahashuan 

2697. — -;]- 7 The trustee, who, with knowledge 
ot the settlor s destitution prepared the settlement 
in question but who acted in good faith <Sc after- 
wards appeared at the trial to defend the settle- 

<^^^t.it]ed to his costs out of the 
settled property.—lDEAL Bedding Co,. Ltd. v. 
Holland, [1907] 2 Ch. 157 ; 70 L. J. Ch! 441 ; 00 

T. 774 ; 23 T. L. R. 407 ; 14 Mans. 113, 

2698. — _,]_.T]xo ct. provided for the costs 
oi the trustees of the settlement although they 
had u^ucessfully resisted the motion [to set aside 

Re Dent, Ex p. The Trustee, 

i{^137 

.]— Scp, also, Phaudulent & Voidable 

Conveyances, Vol. XXV., p. 223, Nos. 622-625. 
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Where trustees filed a bill to have the way of their winding up 


Sub-sect. 3.-— Dnnecessary Proceedings. 

A, In General. 

pmteo Act, 1925 (c. 19), bs. 30 (2), 00 ; 
R. S. Ord. 05, r. 1 ; Executors, Vol. XXIV 
pp. 828-832, Nos. 8605-8034. 

2699. Liability of trustees for costs.]-— Trustees 

for infants, persisting in unnecessary litigation, 
ordered to pay the costs personally.-— C ampbell v 
Campbell, Campbell u. Mackay (1837), 2 My! 
& (’r. 25 ; 40 E. R. 550, L. C. ^ 

Aiinoialion : Consd. Stooden v. Walden, [1910] 2 Ch, 393 

2700. -•Jt-A trustee unreasonably resisting 
the claims of his cestui que trust ordered to pay the 
costs of the Bud.— P rice v. Loaden (1850), 21 
Beav. 508 ; 52 E. R. 965. 

2701. .]— If trustees, by wilful neglect of 

their duty render a suit for the administration of 
Uie estate under tlieir charge necessary, they will 
be ordered to pay the costs of it.— J epferys v 
Marshall (1870). 23 L. T. 548 ; 19 W. R. 94. ‘ 

•II 1 J Pltf., a trustee & exor. under a 

will, brouglit an action for the administration of a 
stnall estate, on the ground that it was in the 
interest of all parties, as there were doubts as to the 
true construction of the will, & difficulties & 
disapeemonts with regal'd to the interpretation 
of the tri^ts, & that he needed tlie protection of 
the ct. Defts., the beneficiaries, who, after the 
commencement of the action, had suggested that 
the quickest & least expensive mode would be 
to state a special case for the opinion of the ct 
denied that it was in the interest of all parti^ 
that the esUtc should be administered under the 
direction of the ct., & contended that the question 
of coi^truction was in no respect doubtfulT They 
submitted that the action should be dismissed, 
as bemg unnecessary, harassing, & destructive of 
the trust property ;—HeZd; the action must be 
dismissed with costs to bo paid by the trustee 


ct. refused 

their costs of the suit,— C ummtnos 
V. McFarlane (1850), 2 Gr. 151.— CAN 
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J5.] 

personally. — Re Oabburn, Gage v. Rutland 
(1882), 40 L. T. 848. 

2703. .] — Re IIickh, Lindon v. Hemery, 

[1898] W. N. 138. 

2704. .]-—Re Chapman, Freeman v. 

Paricbr (1804), 72 L. T. GO ; 11 T. L. II. 177 ; 39 
Sol. Jo. 217, O. A. 

2706. .] — A trustee who without the sanction 

of the ct. commences an unsuccessful action on 
behalf of the trust does so at his own risk, & will 
not be allowed his costa, out of the estate except 
under very exceptional circumstances. A fortiori^ 
such costs, will not bo allowed where the trustee 
commences an action not only without the sanction 
of the ct., but also without the knowledge of his 
co-trustee of his beneficiaries. — Re England’s 
Settlement Trusts, Dobb v. England, [1918] 
1 Ch. 24 ; 87 L. J. Ch. 73 ; 117 L. T. 400. 

2706. Recognition of unfounded claim.] — 

M., previously to her marriage with W., was 
entitled to certain real estates on which a quantity 
of timber was afterwards felled, producing the clear 
balance of £942 £3 per cent. Consols. By the 
settlement on her marriage, those estates were 
covenanted to be settled to the use of four trustees, 
of whom E. & R. were two, & the settlement 
was for a term of ninety-nine years, if M. <fe 
W. should so long live, without impeachment of 
waste, in trust to receive the rents, issues, & pro- 
fits, after discharging the outgoings, to pay the 
residue to such persons & for such uses as M. 
should alone, from time to time, & without 
her husband, as if she were sole, but not by way of 
anticipation, by any drafts, notes, orders, or 
writings, signed by her own proper hand, appoint ; 
& in default thereof, to pay same to M., for her 
separate use, exclusive of her husband, who was 
not to intermeddle therewith, nor were the rents, 
etc. ^ be subject to his debts or control ; with 
remainder to W. for his life ; with remainders over. 
The trustees in 1830 appointed W. receiver of 
the settled estates, & M. signed a paper writing, 
dated Dec. 16, 1830, authorising the trustees to 
pay £200 per annum only of the rents to herself, 
& the remainder to W. The then trustees pre- 
sented the paper writing to M. for her signature. 
M. afterwards signed another paper, dated Apr. 15, 

1837, by which she revoked the former paper 
writing, & directed the payment of the rents to 
her separate use, according to the provisions of 
the settlement. This was afterwards com- 
municated to the tnistees, two of whom en- 
deavoured to keep M. bovind by the terms of the 
paper of Dec. 10, 1830, which obliged M. in Jan. 

1838, to give notice to the then manager of the 
estates not to pay the rents to W. On one of the 
other two tn^toos, (B.), who was friendly to M. 
intimating his intention to receive the rents, a 
notice was served on the tenants & the manager, 
in the name of W. not to pay any rents except 
to some one authorised by all the trustees. The 
ct. afterwards, on motion, appointed the trustee 
B., the receiver, without salary. W. claimed the 
sum of £942 Consols, on the ground, that if he 
survived M., he would be tenant for life, without 
impeachment of wast-e ; & the two hostile trustees 
insisted that M. liad parted with her interest in 
that sum, by agreeing that the timber should be 
cut down, & the proceeds applied in payment of 
W.’s debts. Tlie same trustees throughout the 
transactions endeavoured to aid the husband, W., 

defeating the wife’s enjoyment of her separate 
estate ; — Held : the decree was right in ordering 


those trustees & W. to pay the costs of the suit, 
same having been rendered necessa^ by the 
unfounded claims of the husband, W., improperly 
recognised & supported by those two trustees. — 
Bagot V. Bagot (1841), 10 L. J. Oh. 116, L. 0. 
Annotalion : — Refd. Taylor v. Dowlen (1869), i Cb. App. 697. 

2707. Effect of counsel’s advice.] — As to 

costs, a person acting wrongfully, is not to allege 
the advice of counsel, as an excuse to screen him 
from costs. But inasmuch as this was a trustee 
acting honestly & bond yide, costs should not be 
given against him. — ^Angier v. Stannard (1834), 
3 My. & K. 566 ; 3 L. J. Ch. 216 ; 40 E. B. 210. 

2708. ,] — If counsel undertake to say 

they consider trustees would not have acted safely 
without taking the opinion of the ct., sernble, the 
ct. will not give costs against them. — Re Gowen & 
Shanks, JEx p. Young (1839), as reported in 4 
Deac. 185, Ct. of K. 

2709. .] — Sernble : where a trustee, on 

a doubtful point, has taken the opinion of counsel, 
which is directly opposed to that of counsel taken 
by the opposite party, but the trustee offers to be 
guided by the opinion of a third counsel, on a case 
stated on instructions approved by both parties, he 
is entitled to his costs of a suit under which a decree 
is made against him, directing him to do an act 
which his counsel advised him he was not bound 
to do, & especially where the trustee was not 
permitted to inspect the case & opinion of counsel 
taken by the other party. 

A trustee is entitled to the costs of taking the 
opinion of counsel for his guidance.— Poole v. 
Pass (1839), 1 Beav. 000 ; 8 U J. Ch. 325 ; 48 E. B. 
1074. 

Jnnrdation : — Refd. Turner r. Collins (1871), L. R. 12 Eq. 

438. 

2710. .] —If trustees take upon them- 

selves to inquire into matters whicli do not concern 
them, & to raise questions of the title of their 
cestuis que Irmly they must bear their own expenses 
of proceedings resulting from their own conduct. 
The fact of tJieir acting under the advice of counsel 
will not, in all cases, entitle them to the costs of a 
suit. — Devey V. Thornton (1851), 9 Hai*o, 222 ; 
22 L. .7. Ch. 103 ; 08 E. R. 483. 

2711. .] — (1) It is said that the trustee 

acted upon the advice of counsel. I regret it, but 
that does not make any difference (RomillYjM.R.). 

(2) A trustee cannot pay money into ct. to get 
rid of a trust he has undertaken to perform 
(Romjllv, M.R.). — Re Knight’s Trusts (1859), 
27 Beav. 45 ; 28 L. J. (li. 625 ; 33 I.. T. O. S. 64 ; 

5 Jui’. N. H. 326 ; 54 E. R. 18. 

Annotations: — Generally, Refd. Be Wylly’s Trust (1860), 

2 L. T. 7K8 ; Be Brockloaby (1861 ), 29 Beav. 652. 

2712. .] — Ryan v. Nesbitt, [1879] 

W. N. 100. 

2718. Erroneous exercise of discretion.] — 

Where a committee & trustee wrongly takes 
upon himself to decide to which of his two titles 
preference is to be given, he must, on appeal, bear 
all the costs of the whole suit, except so far as they 
may have been increased by a claim which failed 
in the ct. below. — Wright v. Chard (1860), 1 
De G. F. & J. 667 ; 29 L. J. Cb. 415 ; 2 L. T. 104 ; 

6 Jur. N. S. 476 ; 8 W. R. 334 ; 45 B. R. 481, L. JJ. 
A nvA^af ions .'—Distd. Kovan v. Crawford (1877), 6 Ch. D 

29. Mentd. Johubou v. Gallaprber (1861), .3 De G. F. & J. 

494 ; London Cbartored Bank of Australia v, LemprJ^re 

(1873), L. R. 4 P. C. 572. 

2714. .] — The trustees of a freehold 

estate of which pltf. was equitable tenant for life 
imder a will, brought actions under the advice of 
counsel against two persons for interfering with the 
property, & compromised them before trial. Pltf. 
had no notice of the proceedings, but had some 
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time previously warned the trustees, on the 
occasion of an injury done by persons other than 
defts. <x) these actions, that he should hold them 
liable if they did not take all neccssaiy steps to 
protect the property. In Dec. 1881, pltf. applied 
to the trustees for the jcnts accrued since May, 
1880. The trustees’ solr. answered stating the 
amount of the rents received, & saying that it was 
less than the costs incurred by the trustees in tlie 
action, that they were out of pocket. A corre- 
spondence ensued, in the course of which the 
trustees expressed theii* willingness to concur in 
any arrangement for laising the costs out of the 
estate, but pltf. insisted on having the rents paid 
to him iiTespective of any arrangement for raising 
the costs, & brought his action to enforce payment : 
Held: (1) the direction to raise the costs of the 
trustees of the old actions out of the estate ought 
to be alhrmod, for the actions appeared to have 
been brought bond fide & to have been beneficial 
to the estate, but the reason given in the decree 
for allowing them ought to be varied, as that result 
did not necessarily follow from their having been 
commenced under the advice of the counsel , 
(2) the order on the trustees to pay costs must be 
reversed, & directions given for raising their costs 
of this action out of the estate, for the costs of 
trustees properly incurred in the administration of 
the trust are a first charge on both the capital & 
income pf the ti*ust estate, A the tinistees were not 
bound to part with the income till their costs had 
been otherwise provided for, & they therefore had 
been guilty of no misconduct. — Stoit v, Milne 
(1884), 25 C'h. D. 710 ; 60 L. T. 742, C. A. 
Annotations: — As fo (1) Refd. lie BeOdoe, Downes r. Cot- 
tam, [1893] 1 Ch. 547. As to (2) Apld. Re Owen, Krlsby, 
Dyke bi Co. v. Owen (1892), 66 L. T. 718 ; St. Tbomat-’s 
Hosnltal r. Richardson, 11910] 1 K. B. 271. Refd. R( 
WeaJl, Andrews v. Weall (1889), 42 Ch. D. 674 ; Leeds 
Oorpn. v. Sugden (1911), 105 L. T. 489 ; Baker v, Aichcr- 
Shoo, [1927] A. C. 841. 

2715. .J — Be Beddok, Dow'nes v. 

COTTAM, No. 2057, a}itc. 

B, W UhholdLHg Fmnl. 

See Trustee Act, 1925 {v. 10), ss. 30 (2), CO, 
R. S. C., Ord. 05, r. 1. 

2716. Trustee deprived of or liable for costs.] — 

A trust refusing to pay a legacy without the 
direction of the ct., in a case which admitted of 
no doubt, was refused his costs, but w'as not made 
to pay the costs of the suit, because lie might have 
acted from ignorance, & not from any improper 
motive. — Knight v, Martin (1829), 1 Russ. & M. 
70 ; Taml. 237 ; 39 E. R. 27. 

2717 .J — Testator, by his will, gave his 

real estates to his wife for life, &, after her death, he 
directed them to be sold, & one moiety of the pro- 
ceeds to bo paid to his wife’s relations as she should 
appoint, &, in default of appointment, to her next 
of kin, & tlie other moiety to his own next of kin. 
By a codicil ho expressed his will that his real 
estate should be sold at any time, either before or 
after hie wife’s death. The interest of the share 
bequeathed to his own relations after his wife’s 
death to be paid to her, & the other moiety devised 
by his will to be paid to Ms wife for her own use. 

The wife of testator having disposed of the above 
moiety by her will, purporting to bo in exercise 
of the power given her by his will, her exor. claimed 
to be entitled to receive a moiety of the proceeds 
of testator's real estate from the trustees of his 
will ; wMch claim they refused, on the ground that 


the codicil did not revoke the power given by the 
will, although they were previously advised, by 
the opinions of two counsel, which they concealed 
from the exor. of the wife, that it did ; — Held : 
they were liable to pay the costs of a suit instituted 
by the exor. of the wife to recover a moiety of the 
proceeds of testator's real estate, so far as it was 
rendered necessary by their conduct. — Ankers v. 
Sandford (1840), 4 Jur. 817. 

2718. .] — It is the duty of the ct. to protect 

trustees to the utmost in exercising every reason- 
able caution, & requiring full proof ; yet, if a 
trustee, after having received full evidence of the 
title, perseveringly persist in withholding the 
fund from the party entitled to it, upon grounds 
which wholly fail, & especially where part of those 
grounds is a claim, in which that trustee is himself 
interested, the ct. will not allow him so to conduct 
liimself without paying the costs of such a mode 
of proceeding. — ^Eroste v. Hamilton (1842), 6 
.Tur. 525. 

2719. ' .] — A fund was settled by deed upon 

certain trusts under such circumstances that it was 
doubtful whether it was not improperly witlidrawn 
from the tmsts declared by another instrument. 
Defts. were appointed new trustees of the deed 
by an indenture which was executed by them, 
A contained a declaration that they would hold 
the fund upon the trusts of the deed. Defts., 
before they became trustees, were fully aware of 
the doubt as to the validity of the settlement. 
Upon a bill Hied by some of the cestuis que trust 
for transfer of tlieir share of the settled fimd. 
'rho judge held that such transfer could not be 
ordered except in a suit so constituted as to parties 
that the question of the validity of the settlement 
could be decided : — Held : this decision was right ; 
for a trustee who, after accepting the trusts, 
becomes aware of an adverse equitable claim, 
cannot safely proceed as if no siicli claim existed ; 

the fact of liis being aware of the claim when he 
accepted the trust cannot make any difference 
except as to his costs. — Neale v. Davies (1854), 

5 De a. M. & G. 258 ; 2 Eq. Rep. 530 ; 23 L. J. Ch. 
744 ; 2 W. R. 358 ; 43 E. R. 869, L. JJ. 

Annotatioii : Gent v. HarrlBon (1859), 29 L. J. Ch. 

08. 

2720. .] — By settlement, dated in 1846, 

executed on the mariiage of S. a debt of £1,200, 
due to her from the firm of Q. H. A co., was assigned 
to N. & 11., II. being a member of the firm of Q. H. 

6 CO., as trustees, upon trusts for the benefit 
of S. & her family. It was provided that the 
money should be left with Q. II. & co. until S. 
gave notice to the trustees to withdraw it, when 
they were within three months to recover it, & 
invest elscwliore : but so long as it should remain 
in the hands of Q. H. & co., with the permission 
of S. the trustees, nor either of them, wore not to 
be responsible for the sufficiency of the security. 
There was no power in the deed to change trustees. 
The husband died soon after. In Nov. 1851, 
Q. H. & co., stopped payment. In Jan. 1862, 
H, gave notice to the trustees to recover the money. 
N. thereupon demanded the money, but was 
informed of the stoppage, & offered a compromise. 
The bill was brought to enable the trustee to act, 
he having no express power to accept a com- 
promise. The cestuis que trust refused to accept 
it, & the money being ordered to be paid into ct., 
it was ultimately paid in : — Held : H. was not 
entitled to receive any costs of the suit out of the 
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fund, but under the circumstances iio was not 
ordered to pay any costs. — ^N orton v. Steinkopp 
( 1864), 18 Jur. 720. 

2721. .] — Costs of the trustees of the 

charities, who by their conduct had caused the 
litij?ation, refused. — W heeler v. Smith (1860), 

1 GiflP. 800 ; 29 I.. J. Ch. 104 ; 1 L. T. 430 ; 0 
Jur. N. S. 62 ; 8 W. R. 173 ; 65 E. R. 928. 

Annotation : — Mentd. Roo v. Russell, [1928] 2 K. B. 117. 

2722. .] — A trustee of a fimd belonjdHg i-o 

a deceased person refused to pay it over to Ids legal 
personal representative, on the ground that there 
was a question under the will of the deceased, • 
whether it was not specifically bequeathed & 
requiring the assent of the alleged specific legatees. 
He was ordered to pay it to the legal personal 
representative, together with the costs of suit, 
to which suit it was held that such specific legatees 
were not necessary parties. — S mith v. JIolden 
( 1863), 33 Beav. 262 ; 55 E. R. 368. 

2723. .] — G., being entitled to a share of 

an estate, went abroad leaving a power of attorney 
to receive such share. The estate was sold, but | 
the purchaser requiring G.’s confirmation, his 
share was deposited in the names of E. & V. in 
the bank on a declaration of trust. On the con- 
firmation arriving, E. was repeatedly applied to 
for more than four months but neglected to hand 
the fund over, alleging a difficulty in making out 
the account ; the bank failed, & the money was 
lost. On bill filed : — Held : E. was liable to 
restore the money with interest & pay the costs, 
P. being always ready to hand over.— Gough v. 
Etty (1869), 20 L. T. 358. 

2724. .] — Gunnell v. Whitear, No. 2474, 

post. 

2725. .] — Although there may be cases in 

which there are such difficulties that tmstccs 
ought not to be called upon to exercise their 
power of apportionment of trust funds among the 
beneficiaries entitled thereto except with the 
sanction of the ct., yet unless that state of cir- 
cumstances exists trustees are not justified in 
refusing to sell or appropriate the same & will be 
held to have acted unreasonably A improperly in 
so refusing & be ordered to pay the costs under 
R. 8. C., Ord. 66, r. 1, of an application to the ct. 
on behalf of the beneficiaries to obtain such ap- 
portionment.— Re Ruddock, Newberry v. Mans- 
field (1910), 102 L. T. 89, 0. A. 

2726. Costs only allowed as between party & 
party.] — As the trustees ought to have paid pltf. 
at least the one moiety of the apjmintcd fund to 
which she was in any case entitled, <fe might have 
paid the other moiety into ct., under Trustee 
Relief Acts they were only allowed their costs of 
the suit as between party & party. — i)E Serrb v. 
Clarke (1874), L. R. 18 Eq. 587 ; 43 L. J. Ch. 
821 ; 31 L. T. 161 ; 23 W. R. 3. 

Annotation .—Mentd. Swectapplo r. Horlock (1879), 11 Ch. 

D. 745. 

C. liaising Groundless Objections. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60; 
R. S. C., Ord. 65, r. 1. 

2727. Liability of trustee for costs.] — Trustees 
decreed to pay the costs of a suit occasioned by 
their legal doubts in a plain case. — ^B urrows v. 
Greenwood (1841), 6 Jur. 384. 
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Trustees. 

2728. .] — The ct. will compel trustees to 

pay the costs of a suit rendered necessary by their 
raising groimdless objections to the performance 
of their trust. — T horby v. Yeats (1842), 1 Y. & 
C. Ch. Cas. 438 ; 6 Jur. 939 ; 62 E. R. 960. 

2729. .] — Lloyd v. Willings (1843), 1 

L. T. O. S. 358. 

2730. .] — Trustees raising a charge of fraud, 

& taking no steps to satisfy themselves when they 
might easily do so, will not be allowed their costs 
of the discussion in ct. if upon the evidence the ct. 
considers there was no reasonable ground of 
suspicion. — C ockcroft v. Sutcliffe (1856), 25 
L. J. Ch. 313 ; 27 L. T. O. S. 34 ; 2 Jur. N. S. 823 ; 

4 W. R. 339. 

Annotations: — Mentd. Re Hiilsh’s CTharlty (1870), L. R. 

10 Eq. 5 ; Re Turner’s SetUmt. (1884), 5^ L. T. 70. 

D. Failure to Transfer Property. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60 ; 
R. 8. C., Ord. 65, r. 1. 

2731. Liability of trustee for costs.] — An 

unmariied lady transferred a sum of stock 
to trustees for heiself. Tlie letter supposed 
to contain the terms of the trust was lost, & 
no evidence was given of its contents. After 
the marriage of the lady the husband & wife 
demanded a transfer of the fund, which the trustees 
refused to make without the direction of the ct., 
unless the fund should be settled for the benefit 
of the wife A her issue : — Held : the trustees ought 
to have transferred the fimd without suit, & must 
therefore pay the costs. — P enfold v. Bouch 
( 1844), 4 Haro, 271 ; 67 E. R. 650. 

Annotations: — Expld. Re Bendysbe (1857), 26 L. J. Ch. 814. 

Distd. Re Swan (1864), 2 Hem. 8c M. 34. 

2732. .] — Trustees of a teim in trust for 

securing to a mtgee. in fee (with a power of sale) 
his mtge. money & subject thereto in trust for the 
migor., his heirs, etc., decreed in a plain case, 
to jiay the costs of a suit brought against him to 
compel him to execute a deed for surrendering the 
term to a purchaser from the mtgee. — H ampshire 
V. Bradley (1845), 2 Coll. 34 ; 63 E. R. 624. 

2733. .] — The relation of father «fc daughter 

does not of itself render the validity of an arrange- 
ment between persons thus related respecting a 
reversionary interest of the daughter so doubtful 
as to justify a trustee in refusing to transfer a 
fund, in pursuance of the arrangement, without 
the indemnity of the ct. A trustee so refusing, & 
who did not show tliat he had endeavoured to 
ascertain the real nature of the transaction, was 
decreed to pay costs. — F irmtn v. Pulman (1848), 
2 Do G. & Sm. 99 ; 11 L. T. O. S. 43 ; 12 Jur. 410 ; 
64 E. R. 45. 

Annotations: — Apld. Cockcroft v. Sutcliffe (1856), 26 L. .T. 

Ch. 313. Mentd. l>e Witte v. Addison (1899), 80 L. T. 

207. 

E. Failure to Account, 

See Trustee Act, 1926 (c. 19), ss. 30 (2), 60 ; 
R. S. C., Ord. 65, r. 1. 

2734. Liability of trustee for costs.] — ^An estate 
was represented to a legatee by the personal 
representatives as barely sufficient to pay the debts, 
but the accounts were not shown. A bill was filed, 
& afterwards an offer was made to produce the 
accounts, which was declined. Ultimatelv, a 
small surplus was ascertained to exist, & to 
be due from the representatives, but which was 
totally insufficient to pay the legacies, which were 

PART III. SECT. 10, SUB-SECT. 8.— K. 

2784 i. LiabilUv of trustee or costs .] — 
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of a very considerable amount. The ct. dis- 
approved of the litigation, & gave pltf. no costs ; 
but directed the representatives to retain their 
balance in discharge of their costs. — Ottley v . 
Gilby (1845), 8 Beav. 002 ; 14 L. J. Ch. 177 ; 

4 L. T. O. S. 411 ; 60 E. R. 237. 

: — Refd. Springett v. Dashwood (1860), 7 Jur. 

2735. .] — Where, after applications to see 

the trusteeship accounts were refused, a bill was 
filed for the administration of real & personal 
estate, & the trustees by their answer denied that 
there was anything due from, but that a balance 
was due to them, & said that the prosecution of the 
suit could lead to no useful result, as there was no 
estate of testator remaining unapplied, but that 
they were ready to account on being paid their 
costs, & the chief clerk certified that a balance was 
due from the trustees, the ct. considered the 
conduct of the trustees, who liad had the manage- 
ment of the trust estate, unsatisfactory ; ordeied 
them to pay the balance duo, with interest at 
4 per cent, from the year 1838 ; & directed them 
to pay all the costs of the suit, excepting the costs 
of the proceedings in reference to the real estate, 
the charge in the bill that testator liad real estate 
not having been proved by ijltf. — E glin v. Sander- 
son (1862), 3 Gill. 434 ; 6 L. T. 151 ; 8 Jur. N. S. 
329 ; 66 E. R. 470. 

2736. .] — A. trustee refused to render 

sufficient accounts of a legacy bequeathed to a 
married woman for life with remainder to her 
children, on the ground that the legatees wished 
to deal with the legacy in a manner inconsistent 
with the terms of the will, <te stated her intention 
of retiring from the trusts by payment of the 
legacy into ct. under Trustee Relief Act. On a 
suit by the legatees : — Held : the trustee was not 
justified in such refusal, & must pay the costs of 
the suit. — Hemey v. Macdonald (1866), 15 AV. R. 
165. 

2737. .] — Where exors. & trustees had, 

prior to an administration action, distributed three- 
fourths of their testator’s residuary property, but 
had been irregular in paying the income of the 
other one-fourth, which was held by them in 
trust for a person during her life, & afterwards 
for her children, & had persistently neglected to 
furnish accounts in respect of this share, on an 
administration action being brouglut by the 
persons entitled to the one-fomth share : — Held : 
the costs of the action, including those of the 
hearing, but excepting those of the accounts & 
inquiries, must be paid by the trustees personally, 
& the remainder of the costs must in the first 
instance be thrown on the whole of testator’s 
residuary property, the proportion of them, 
which would have been payable out of the three- 
fourths, if such parts had not been distributed, 
being borne by the trustees personally, & the 
remainder being paid out of the one-fourth share 
actually administered in the action. — Re Bell’8 
Estate, Bath v. Bell (1878), 39 L. T. 422. 

2738. .1 — Where a trustee had taken a 

wrong view of his position towards his cestui que 
trusty & had put him to expense & delay by an 
indefensible course of conduct in the taking of an 
account, & the result of the taking of the account 
was unfavourable to the trustee : — Held : the ct. 
must not only deprive the trustee of the costs of 
taking the account, but must order him to pay 
them. — Re Holton’s Settlement Trusts, 
Holton v , Holton (1918), 88 L. J. Ch, 444 ; 119 
L. T. 304 ; 62 Sol. Jo. 403. 

.] — Compare Executors, Vol. XXIV., pp. 

826-828, Nos. 8690-8604. 


F. Refusing Information, 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60 ; 
R. S. C., Ord. 65, r. 1. 

2739. Liability of trustee for costs.] — Repeated 
applications were made to a trustee requiring 
to know in what way certain legacies given by the 
will of a testator, & in which certain parties had 
life interests, had been invested. To these applica- 
tions the trustee gave evasive answers : — Held : 
he must individually pay the costs of a suit to 
secure these legacies. — Grierson v, Astle (1860), 
3 L. T. 288. 

2740. .] — Where a solr., acting for a body 

of creditors under a deed of assignment, has made 
personal &C, written appheations to the trustee for 
information respecting the trust estate, & the 
trustee has disregarded such applications several 
summonses have been issued for his attendance, & 
ultimately his arrest has been effected, the ct. 
will order him to i)ay the costs of the proceedings 
peisonally.— Rc Edik (1865), 13 W. R. 1068. 

2741. Unreasonable proceedings by bene- 

ficiary — No order as to costs.] — Pltf. was entitled 
under a will to the sum of £100, subject to the life 
interest therein of testator’s widow, who was 
eighty-four years of age. Testator died in July, 
1894, & probate of his will was granted in Aug. 
In Nov. pltf., being desirous of raising money 
on the security of her reversionary interest, asked 
the trustees for the particulars of tlie securities 
in which the estate was invested. Some corre- 
spondence took place, & in a letter of Doc. 11 
the trustees said that at the date of the proof of 
the will the securities consisted of a variety of 
foreign railway Govt, bonds, k also a consider- 
able quantity of English railway stock ; that the 
net amount of tlie personal estate was 
£12,286 2s, lid., & that they could not add to 
those particulars, which they trusted W’uuld be 
considered satisfactory. On Dec. 14, without any 
further communication with the trustees, an 
originating summons was taken out on behalf of 

Itf. against the trustees, asking that they might 
e ordered to furnish pltf. with particulars of 
the trust estate & the investments, & to pay 
the costs of the summons. It appeared that 
pltf. had in fact obtained a very small loan on 
the security of the reversion : — Held : pltf. was 
strictly entitled to the particulars of the invest- 
ments of the trust estate, & the trustees must 
furnish them ; but the summons had been taken 
out with unreasonable haste, & both sides being 
in the wrong, there would be no order as to the 
costs, either of the appeal or in the ct. below, 
except that pltf.’s solr. should be disallowed all 
costs as against her . — Re Dartnall, Sawyer v, 
Goddard, [1895] 1 Ch. 474 ; 61 L. J. Ch. 341 ; 72 
L. T. 404 ; 43 W. R. 644 ; 12 H. 237, C. A. 

G. Unnecessary Expeyises hi Proceedings. 

See Trustee Act, 1925 (c. 19), ss. 30 (2), 60 ; 
R. 8. C., Ord. 65, r. 1. 

2742. Liability of trustee for costs — Unnecessary 
evidence.] — Cockc’roft v. Sutcliffe, No. 2730, 
ante, 

2743. Evidence by affidavit.] — A 

motion was made to the ct. for leave to take 
evidence in a suit by affidavit. It was opposed 
by defts. who were trustees, & the ct. held that 
defts. were entitled to have the evidence taken 
viva voce, but reserved the costs of the motion. 
On the cause coming on for hearing no witnesses 
were called, & no reason was given for insisting 
upon the evidence being taken viva voce : — Held : 
the costs of the motion must be paid by defts., 
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the trustees, who had perversely, unreasonably 
& unjustly refused to adopt the cheaper & more 
familiar mode of taking evidence. Trustees 
disallowed the costs of an answer held to be 
unnecessarily long. — Patteuson v. Wooler (1876), 
2 Ch. D. 686 ; 45 L. J. Ch. 274 ; 34 L. T. 416 ; 
24 W. R. 456 ; 3 Char. Fr. Gas. 318. 

2744. Case better stated by reason of 

such evidence.] — Where trustees, by their answer 
to the bill of their cestui quc trusts y have gi*eatly 
increased the cost of the litigation by opposing 
the granting of the decree prayed for & necessita- 
ting the going into evidence at great length, they 
may nevertheless get all their costs of the suit 
out of the trust estate if the ct. shall be of opinion 
that pltfs.’ case has by reason of such evidence 
been better & more advantageously placed before 
the ct. — CoLLiBS V. Hector (1876), Ij. 11. 19 Eq. 
334 ; 44 L. J. Ch. 267 ; 39 J. P. 295. 

Annotation ; — Mentd. Rudd v. Rudd, [1924] R. 72. 

2745. Filing bill instead of paying into 

court.] — A trustee filed a bill in a case in which he 
ought to have paid the fund into ct. under Trustee 
Relief Act, 1860 (c. 60). He was allowed only 
such costs as ho would have been entitled to under 
Trustee Relief Act, 1850 (c. 60). — Wells v. 
Malbon (1862), 31 Boav. 48 ; 31 L. J. Ch. 344 ; 
6 L. T. 39 ; 8 Jur. N. S. 249 ; 10 W. R. 364 ; 64 
E. R. 1065. 

Annotations: — Refd. Barker v. I’eilo (1805), 2 Drew. & Sm. 

340. Mentd. Heath v. Lewis (1864), 5 New Rep. 32 ; 

Fltagerald v. Chapman (1875), 1 Ch. D. 503, 

2746. Unnecessary appeal.]— The Judge of 

the county ct. set aside the settlement. He gave 
tlie trustee in the liquidation his costs out of 
debtor’s estate, but made no order as to the costs 
of the trustees of the settlement, 'Rhe trustees 
of the settlement appealed to the chief judge, 
who discharged the order of the county ct. The 
C’t. of Appeal restored the order of tlie county ct. : 
— Held : the trustees of the settlement ought 
to have been satisfied with the decision of the 
county ct., & they must bear their own costs of 
both appeals, & must pay the costs of the trustee 
in the hquidation of both appeals . — He Bu^fter- 
WORTH, Hx]p. Russell (1882), 19 Ch. D. 688 ; 51 
L. J. Ch. 621 ; 46 L. T. 113 ; 30 W. R. 684, C. A. 
Annotaiions : — Retd. Re Holden, Ex p. Official Receiver 

(1887), 20 Q. B. 1). 43 ; Re BriMfH & Spicer, [18911 2 Ch. 

127 ; In the Estate of Plant, Wild v. Plant, [1020] P. 139. 

Me&td. Re Rldler, Rldlorr. RIdler (1882), 62 L. J. Ch. 343. 

2747. Negligent conduct of action.] — An 

administration action was commenced in May, 
1876, dfc in Nov. 1887, was heard on second further 
consideration. It then appeared that the costs 
would probably amount to a sum almost equal 
to the value of the estate. Tlie Judge thereupon 
referred the matter to the taxing master under 
R. 8. 0., Ord. 65, r. 11, for inquiiy & report as to 
the delay So the costs occasioned thereby, which 
order was aflirmed on appeal. The taxing master 
reported that there had been great delay in the 
amt, which was caused by the conduct of the solr. 
for pltf., So he disallowed considerable sums of 
the costs as between the various solrs. ^ their 
clients : — Held : the ct. will not permit the costs 
occasioned by improper litigation, or by the negli- 
gent conduct of administration proceedings, to be 


paid out of an estate under its core j the amount 
of costs allowed by a taxing master as between 
the client So his solr. was not conclusive of the 
amount which the ct. would allow out of the estate ; 
So therefore the ct. had Jurisdiction to refuse to 
allow pltf., a trustee, to have the full amount of 
the costs allowed him in taxation paid out of the 
estate. — Brown v. Burdett (1888), 40 Ch. D. 244 ; 
60 L. T. 520 ; 37 W. R. 633 ; 6 T. L. R. 88, C. A. 
Annotations: — Refd. Formby v. Barker (1903), 89 L. T. 

249. Mentd. Re Bum & Borrldge (1908), 99 L. T. 600. 

2748. Unnecessary Inquiries.] — This cose 

came before the ct. for further consideration, So 
defts. asked that pltf. might be ordered to pay 
the costs of the action. Pltf. was the sole exor. 
So trustee of the will of G., a grocer. The property 
had been realised in the action, So the total amount 
of the proceeds was about £370. Testator died 
in 1878, having by his will left all his property 
upon trust for his wife during widowhood, witli 
power to carry on the business, So on her death 
or marriage, upon tinist for sale, the residue to bo 
divided among his children & the issue then 
living of any deceased. On May 30, 1879, the 
writ was issued in this action. In Apr. 1880, 
the statement of claim was delivered in which the 
mmiber So names of the testator’s children were 
stated, the only reason given for the action being 
that dilliculties liad arisen in the administration 
of the trust. The widow A J., an adult son, were 
defts. On Nov. 17, 1880, pltf. applied for So 
obtained an order for accounts So inquiries. 
The certificate was not made until June 6, 1889 : — 
Held : the suit being instituted, So the order for 
accounts So inquiries made before the General 
Orders of 1883 came into operation, the trustee 
undcT the old practice, was not so much to blame 
as to be ordered to pay the costs. — Re Dale, 
SruBBS V. Dale (1889), 62 L. T. 28. 


HuB-bECT. 4 .— Misconduct op Trustee. 

See Trustee Act, 1026 (c. 10), ss. 30 (2), 60; 

I R. S. C., Ord. 05, r. 1 ; Executors, Vol. XXIV., 
pp. 825, 826, Nos. 8580-8583. 

2749. Trustee deprived of or liable for costs.] — 
Trustee ordered to pay costs, on misconduct. — 
Dawson v. Parrot (1791), 3 Bro. C. C. 236 ; 29 
E. R. 510. L. C. 

2750. .J — Costs refused t»o a trustee, setting 

up a trust difleront from what it really was : but 
general misconduct, etc., is not a sufficient ground. 
— Balt. v. Montgomery (1793), 4 Bro. C. C. 339 ; 
2 Ves. 191 ; 29 E. R. 924, L. C. 

Annotaiioiis : —Held. Duncan v. CampbeU (1842), 12 Sim. 

616. Mentd. Ob well v. Probort (1795), 2 Ves. 080 ; 

Duncan v. Duncan (1815), 19 Ves. 394 ; Goddard v. 

Snow (1820), 1 Russ. 485 ; St. George v. Wake (1833), 

Good, temp, Brough. 129 ; Sturgis v. Champneys (1839), 

5 My. & Cr. 97 ; Wilkinson t*. Gharlosworth a 84 7), 16 

L. J. Cb. 387 ; Barrow v. Barrow (1854), 5 Do (i. M. & G. 

782. 

2751. .] — One of the trustees in a marriage 

settlement declined to join with his co-trustees, 
in calling upon the husband to perform his covenant 
therein contained, So also declined to Join as pltf. 
in a bill to compel him : such trustee was con- 
sequently made deft. The ct. refused to allow 
him costs out of the fimd, by reason of misconduct 
in refusing to concur. — H olcobibe v, Joistes (1831), 
1 L. J. Ch. 46. 


PART III. SECT. 10. SUB-SECT. 4. 

2749 1. Trustee deprived of or liable for 
costs.]-— CoBta will not bo given against 
truflteos except where they have been 
guilty of Improper conduct. — A.-O. v. 
M'Phkhbon (1878), 4 V. L. R. (Eq.) 


51.— AUS. 

274911. .1 — Knight v. Bell 

(1887), 13 V. L. U. 878.-AUS. 


274f9 ill. .] — Eujs 

(1859), 7 Gr. 102.— CAN. 


Elus 


2749 iv. .]— Brown v. Brown 

(1901), 20 N. Z. L. R. 40.— N.Z. 

2749 V. .1 — McGregor v. Mc- 
Gregor (No. 2.), [1919] N. Z. L, R. 
286.— N.Z. 
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Z — •] — exor. or trustee will be ilxed 
witn cost^ of a siiit, where the suit has been 
occ^oned by fraud in his conduct. — F osbrookb 
§ 7 ^^^ (1833), as reported in 2 L, J. Ch. 136. 
<5763. -- — J — A maified woman, living apart 
husband in adultery, acquLrod moneys, 
wnich she deposited with bankers. Bhe then 
married again, her fii’st husband being still alive, 
& on such marriage settled the money so deposited 
of herself & second husband & two 
Illegitimate children. Shortly afterwards she was 
conywted of murder, & executed. Previous to 
her trial, she & her trustees applied to the bankers 
tor the ^nd, in order to employ it in her defence, 
which the trustees conducted in an extravagant 
manner, but the bankers refused to pay it over. 
After her execution, the trustees <to the llrst 
husband severally brought actions against the 
bankers to recover the money, which were stayed 
under an interpleader rule, & an issue was directcnl 
to try the question between the first liusband lSl 
the trustees, under which a verdict was found for 
the first husband: — Held : the trustees, not 
having acted bond fide, sliould repay the costs of 
the bankers to pltf., (Sc also pay all the costs 
incurred by him m the course of the proceedings. 

Semhle : if the trustees had acted bond fide, 
thev would not only have been charged with such 
costs, but possibly might have been allowed 
their own costs out of the fund. — A gau v. Blethyn 
( 1835), 2 Cr. M. <fe B. 099 ; Tyr. Sc Gr. ICO ; 5 
L. .T. Ex. 30 : 150 E. B. 296. 

Mentd, Sliiiiglcr v. Holt (1801), 7 U, Sc N, 


2754. .] — Whore there has been a fraudulent 

conveyance, the trustee of such conveyance must 
pay his own costs, notwithstanding he may have 
been ignorant of the fraud at the time of the 
conveyance, Sc afterwards gave notice of it to the 
parties interested, he being a juirty to the deed 
itself which stated the receipt of the ti'ust money 
by him, Sc also the payment of it Ijv him, when in 
reality no money ever passed in the transaction 
at all, & of which he must be presumed to have 
been aware.— Tun qijand v. Knight (1845), 14 
Sim. 043; 5 L. T. O. S. 341; 9 Jur. 540 ; 60 
E. R. 608. 


2755. .] — On a mtgee. of settled estates 

requiring to be paid oil, or to have the interest 
increased, the tenant for life proposed a new 
mtgee. at the same rate. The trustees insisted on 
being the proper persons to carry the transaction 
into effect, & procured another mtgee., but at a 
higher rate ; &■, in order to raise the exi)cnse8 
thereby incurred, they proceeded to sell the 
estate under the ordinary powers of sale & 
exchange in the settlement, whereupon the tenant 
for life filed a bill to restrain the sale :—Held ; 
the conduct of the trustees was unjustifiable, & 
they ought to pay all the costs of the suit. — 
Marshall v, Hlahden (1861), 4 De. G. & 8m. 408 ; 
64 E. B. 916. 

2756. *— — .] — Trustees refused the costs of a 
suit occasioned by a blank in a deed executed 
by them.— Eype v. Arbuthnot (1857), as reported 
m 26 L. J. Ch. 646 ; 29 L. T. O. 8. 306 ; 3 Jur. 
K. 8. 061, L. 0. 

^niw<a(f/)n8 .-—Mentd. Carroll v. Graham (1865), 11 Jur. 

N. S. 1012 ; Re Qarke, Coombo v. Carter (1887), 35 Ch. D. 


2767. .] — Beer v. Tapp, No. 2601, aide. 

2758. ,] — Husband & wife endeavoured 

to establish a case of improper conduct as to the 
trust funds on the part of the trustee. The trustee, 
on the other hand, adduced evidence tending to 

g rove the existence of matrimonial differences 
etween them, & put in a long voluntary answer 


to a cross bill filed against him. Although the 
ct. was, at first, disposed to make the trustee to 
pay the costs incurred by his evidence & answer, 
it ultimately hold, that each party must pay their 
own costs of the suits. — B eaumont v. Carter, 
Carter v. Beaumont (1803) as reported in 8 
L. T. 685. 

2759. .J — The court never gives costs to 

a defaulting trustee (Romilly, M.R.). — Birks v. 
MiCKLErawAiT (1864), 33 Beav. 409 ; 33 L. J. Ch. 
610 ; 10 L. T. 86 ; 10 Jur. N. 8. 302 ; 12 W. R. 
505 ; 56 E. B. 426 ; on appeal, 34 L. J. Ch. 362, 
E. C. 

.<4nno<a/ion : — Mentd. Micklethwaiie t?, Winstanloy (1864), 
34 L. J. Oh. 281. 

2760. .] — The tmstee . . . has . . . taken 

upon liimsclf to be a partisan of the wife ... & 
lias refused production of the deeds, wliich, as 
trustee, he was bound to produce to all persons 
interested in the trust . . . He has, however, put 
himself in such a position that I cannot give him his 
costs ; but in the absence of any proof of imj^roper 
motive I do nut make him pay any (Lord IIather- 
LEY, C.). — Simpson v. BA'niuitsT, Shepherd v. 
Bathurst (1809), 5 Ch. App. 193 ; 23 L. T. 29 ; 
18 W. B. 772, L. C. 

Annotahons : — Re!d. lie Cowin, Cowin r. Gravett (1886), 
33 Ch. D. 179. Mentd. Re Bcdlupfeld & Herring's Con- 
tract. [1893] 2 Ch. 332. 

2761. .j — Where, by reason of the neglect or 

refusal of a trustee to do his duty, a cestui que trust 
is compelled to resort to a foreign ct. for enforcing 
his right against the trustee, tliougli the trustee 
should not be served with a notice of such proceed- 
ings, the Ct. of Ch. will, on application by the 
cestui que trust, order the trustee to pay the costs 
of such proceedings, as being costs necessarily 
incurred in consequence of the refusal of the 
trustee to do his duty. — Gripfjn v. Brady (1869), 
39 L. J. Ch. 130 ; 18 W. B. 130. 

2762. .] — The estate ot testator who died in 

1832 was distributed in 1847, as the evidence 
showed, at the written request of the persons bene- 
ficially entitled. Another part of the estate which 
fell in in 1852 was distributed also at the request, 
but not in writing, of the beneficiaries & in 1871 
the acting trustee died. No accounts or vouchers 
were forthcoming from tlie trustees bill filed in 

1872 by one of the beneficiaries Sc her husband 
against the surviving trustee for administration, 
dismissed ; but owing to the negligence of the 
trustees in not keeping accounts & vouchors, 
without costs. — P ayne v. Evens (1874), L. R. 18 
Eq. 350. 

2763. .] — (1) The right of a trustee to his costs, 

like that of a mtgee., is a matter of contract, Sc 
is not in the discretion of the judge ; although ho 
may be deprived of them for misconduct. 

(2) The costs of a trustee are not within Jud. Act, 

1873 (c. 66), s. 49, <fc an appeal may be brought from 
a derision in respect of them.— Turner v. Hancock 
(1882), 20 Ch. D. 303 ; 51 L. J. Ch. 517 ; 46 L. T. 
750 ; 30 W. R. 480, C. A. 

. - /I ^ Dutton V. Thompson (ISSSJj 

ManBuuiU (Lw.v,/, — 

Plant, Wild v. Plant, [19201 P. 139 ; Uampoou v. jronttn., 
H9271 A. Ct 732. Reid. Re Jones, Chrlstma* v. Jones 
(1897), 45 W. K. 698 ; Re England’s Bcttlmt. Trusts, 
Dohb V. England, [1918] 1 Ch. 24 ; Thomas i>. Jones, 
(19281 P. 162. As to (2) FoUd. Re Boddoe, Downes v 
Cottam, [1893] 1 Ch. 547. 

2704. Liability for acts of agent.] — 

Trustees employed a solr. in the matters of the 
trust, Sc allowed him to collect the rents at a 
commission. The solr. charged & deducted out 
of the rents certain costs which the ct. held were, as 
to part improperly charged, & as to the balance 
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were chargeable against capital, & not against 
income. The tenant for life having, in an action 
against the trustees, established the impropriety 
of those charges : — Held : the trustees must bear 
the costs of the action. — Re Weall, Andrews v. 
Weall (1889), 42 Ch. D. 674 ; 68 L. J. Oh. 713 ; 
61 L. T, 238 ; 37 W. B. 779 ; 6 T. L. B. 681. 

Reid. Nutter v. Holland (1894), 7 H. 491; 
Shllson, Coode, fl904J 1 Ch. 837 ; lie Allaop, Whittaker 
V. Bamford, [1914] 1 Ch. 1. 

2765. .] — The ct. will go as far as it can to 

give trustees their costs, charges, & expenses 
properly incurred. But whore a trustee’s own 
misconduct has occasioned the proceedings through 
which costs subsequent to judgment have been 
incurred the costs are in the discretion of the ct., 
& will not ordinarily be allowed to him. — Easton 
r. Landor (1892), 62 L. J. Oh. 164 ; 67 L. T. 833 ; 
37 Sol. Jo. 64 ; 2 R. 176, C. A. 

Anno^i^ : — Refd. Re Skinner, Cooper r. Skinner, [1904] 
1 Gilt «o9* 

2766. ,] — Testator provided that in case 

any action or other proceedings for the administra- 
tion of his estate should be commenced by any 
beneficiary as pltf., the costs of all parties should 
be retained & paid out of pitf.’s share :—Held : 
this provision did not apply to an action based on 
wilful default, this heing probabilis causa litigandi . — 
Re Williams, Williams v. Wiijliams, 11912] 1 Ch. 
399; 81L. J.Oh. 290; 100 L.T. 584; 56 Sol. Jo. 325. 

2767. Trustee entitled to costs— On failure of 

charges of mlscohduct.] — A bill contained allegations 
of great fraud against tiustees, which all failed. 
The trustees were removed, but not, however, on 
the ground of misconduct ; — Held : they were 
entitled to the costs of the whole suit. — Parsing- 
ham x\ Sherbobn (1846), 9 Beav. 424 ; 60 E. B. 407. 
Annotations Re Coode, Coodo v. FoKter (1913). 108 

L. T. 94. Mentd. Powys v. Blaffrave (1854), 2 W. B. 359. 

2768. — ,] — Pltf. who fails to substanti- 

ate charges of misconduct against a tiustee deft, 
cannot escape from liability to pay the costs 
reasonably incurred by that deft, in defending 
himself against these charges, by abstaining from 
claiming any relief against that deft. & by insisting 
in the pleadings that he is sued only as a trustee. 
Upon taxation, the costs of briefing two counsel 
for such deft, may be allowed. — B ruty v. Edmijnd- 
eoN, [1918] 1 Ch. 112 ; 87 L. J. Ch. 108 ; 118 L. T. 
1, 0. A 

Misconduct amounting to breach of trust.] — 
See Part VII., Sect. 3, sub-sect. 2, D. (6), post 


Sub-sect. 5. — Proceedings Arising out op 
Breach of Trust. 


See Part VII., Sect. 3, sub-sect. 2, D., post 


Sub-sect. 6. — Separate Appearance by 
Several Trustees. 

2769. Whether more than one set of costs a! 


j respect of a joint fiduciary character only, or if any 
I beneficial interest which they may have does not 
conflict with their duty, they ought not to sever 
in their defences, otherwise one set of costs only 
will be allowed them. — Gaunt v. Taylor (1840), 
2 Beav. 346 ; 4 Jur. 166 ; 48 E. B. 1215. 

Annotation : — Consd. Re Morgan, Brown v. Jones (1927), 71 

Sol. Jo. 650. 

2770. .] — By a marriage settlement, a fund 

belonging to the wife was settled on the husband 

6 wife for their respective lives, with remainder 
to the children of the marriage, to be vested at 
twenty-one or marriage ; & in case no cliildren 
should attain vested interests, which happened, 
then as the wife should appoint ; & in default unto 
the exors. or administrators of the wife. The wife 
predeceased the husband, & made no appoint- 
ment. There was one child only of the marriage, 
who survived her mother, but died without attain- 
ing a vested interest : — Held : the ultimate limita- 
tion was in favour of the wife’s administrator, & 
not of her next of kin, & one of two trustees having 
declined to transfer the fund to the surviving hus- 
band, who was his wife’s administrator, & having 
severed in his defence in a suit to obtain a transfer 
was allowed no costs. — ^Allen v. Thorp (1843), 

7 Beav. 72 ; 13 L. J. Ch. 6 ; 49 E. B. 990. 
Annotations: — Mentd. Long v. Walklnbon (1852), 17 Bear. 

471 ; Re Seymour'a Trusts (1859), 28 L. J. Ch. 7G5 ; 

Re Clay. Clay v. Clay (1885), 54 L. J. Ch. 648. 

2771. .] — Trustees & their ccsiuis que trust 

&> next of kin in the same interest, severing in their 
defences, entitled only to one set of costs, although 
stated (at the Bar, but not by the answeis) to 
reside in parts of the country remote from each 
other. — Farr v. Sheriffe, Dykes v, Farr (1845), 
4 Hare, 612 ; 15 L. J. Ch. 89 ; 10 Jur. 680 ; 67 
E. B. 750. 

Annoiaiions : — Refd. Woods r. Woods (1840), 5 Hare, 229. 

Mentd. Hitchcock v, Carew (1853), Kay, App. XIV. 

2772. .] — Separate costs as between solr. & 

client allowed to tiustees appearing by different 
solrs., will in future be refused, unless good cause is 
shown that they could not appear by the same solr. 
— Merryweather V. Barber (1846), 6 L. T. 0. S. 
430. 

2773. .]— Woods v. Woods (1846), 5 Hare, 

229 ; 67 E. B. 898. 

2774. .] — Two trustees severed in their 

defence ; one was charged with misconduct, but 
not the other. The ct. allowed only one set of 
costs, & gave the whole of them to the innocent 
trustee. — Webb v, Webb (1847), 10 Sim. 65 ; 17 
L. ,J. Ch. 13 ; 10 L. T. 0. S. 154 ; 60 E. B. 793. 

2775. .] — A trust fund settled on husband, 

wife & children in succession, was received by the 
husband, & lent by liim to his brother. A bill by 
one trustee against the other trustee, the husband 
& wife, & omitting the brother & the cliildren, 
held sustainable, & a decree was made against the 
husband, reserving all rights against the brother 
& the trustees. The co-trustee who, had not 
joined as co-pltf., refused his costs. — Hughes v. 
Key (1855), 20 Beav. 395 ; 62 E. R. 666. 

2776. .] — Where one of two trustees, not 

the acting trustee, took a power of attorney from 


PART HI. SECT. 10, SUB-SECT. 6. 

2769 i. Wheiher more than one set of 
allowed .] — Where tnieteos sever 
only one set of costs 
will he allowed except on special 
gro^ds, & these whore they exist ought 
^ their answers. — Lavtn 
V. O'Neill (1867), 13 Or. 179.— CAN. 

2769 11. surviving trustee, 

& the represontaUves of a doooasod 
tnistee. are not within the rule which 
prevents trustees severing in their 


defence at the risk of having but one 
sot of costs between thorn. — Beid v. 
Stephens (1871), 3Ch. Ch. 372.— CAN. 

2769 Hi. .] — Nichomon v. Fal- 

KINER (1830), 1 Mol. 565.— IR. 

2769 iv. ,] — Trustees In the same 

Interest will be allowed the costs of 
separate answers. If the master finds 
that the olroumstances wore such as to 
i^tlfy them in so answering. — 
DmjaEON V. Cormlet (1843), 2 Con. 
Sc Law. 422. — IR. 


2769 V. .] — Cooke & Owens v. 

CouRTOWN (Lord) (1844), 6 I. Eq. R. 
266.— IR. 

l. Trustee refusing to join.] — Bblyea 
(Trustee of Patton’s estate) v. Con- 
rot (1895), 1 N. B. Eq. Rep. 227.— CAN. 

m. .] — A trustee who refuses to 

join In the answer of his oo-tmstee. Sc 
does not put in an answer diflering 
from that of his oo -trustee, Is not 
entitled to his ooste.-— Y ouno v. 
Soorr (1834), 1 Jo, Ex. Ir. 71.— IB. 
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one o£ the ceatais que trust & acted on her behalf & 
claimed a payment in her right ; & afterwards on a 
suit being instituted by another cestui que truai 
severed in his defence from the acting trustee 
alleging that he knew notliing of the accounts : — 
Held : only one set of costs could be allowed. — 
Hodson V. Cash (1855), 1 Jur. N. 8. 864. 

2777. .] — One set of costs being allowed to 

tmstees who had severed in their defences, the 
division of it was left to the taxing master. — ^A.-O. 
V. Wyville (1860), 28 Beav. 464 ; 54 E. K. 444. 

2778. — - — .] — Costs disallowed to a trustee 
sev(‘ring in proceedings from lus co-trustee. — 
(lOMPERTZ V. JCensit (1872), L. R. 13 Eq. 369 : 
41 L. J. Ch. 382 ; 36 J. P. 548. 

2779. .] — (1) An order giving one set of 

costs between two trustees who have severed in 
their defence to an action A, directing such costs to 
l)e certified as payable to one only of the trustees, is, 
as regards the otlier, an order depriving him of 
costs within the meaning of R. S. C., Ord. 65, r. 1, 
& an appeal from such an order will lie. 

(2) The mere fact of a trustee severing in his 
defence from his co-trusteo is not, in tlie absence 
of evidence that tJio severance was iinxiroper, 
ground for depriving him of costs. 

(3) When two tmstees sever in their defence to 
an administration action, it aiipears that the 
trustee who has separated himself from his co- 
trustee has S(‘i)arately done work in the administra- 
tion of tlie trust estate, the i)roper order is to allow 
one set of cosi.s only to the trustees, A to direct 
that such costs should be apportioned by the taxing 
master between tlie trustees, but so as only to giv(5 
to the severing trustee tlie costs of work actually 
done by him. — lie Isaac, Cronhach v. Isaac;, 
[1897] 1 Ch. 251 ; 66 L. .T. Ch. 160 ; 75 E. T. 638 ; 
45 W. R. 262 ; 41 Sol. Jo. 224, C. A. 

Anrintation : — Refd. Kc JoiiCH, Clirlsl niuH v. Jones, [1897] 

i! Ch. 190. 

2780. Appearance by separate counsel.] — 

Although it is the setthnl )»ractice that trustees 
served with notice of an appeal ujion the construc- 
tion of a will are entitled to their costs of appear- 
ance by counsel, yet, in taxing their costs of ap^iear- 
ance, the taxing master sliould have regard to the 
position of the trustees, <Sc especially whether it 
was such that, at the hearing of the api^eal, their 
assistance would probably be i-equirod by the ct. — 
CARUoiiL V, Graham, [1905 1 1 Ch. 478 ; 74 I^. J. Ch. 
308 ; 92 L. T. 66 ; 53 W. R. 549, C. A. 

2781. .] — Where the trustees of a will 

had been duly served in the ordinary course with 
notice of ajipeal in an action relating to the con- 
struction of the will, no intimation having at the 
same time been given to tliem that their ajipear- 
ance at the hearing would not be expected, & 
they accordingly appeared by separate counsel 
thereat, who was not, however, in tlie events whiiJi 
happened, called iifion to take any part in the 
Iiroceedings or to assist the ct. in any way, they 
were held to be entitled to liave their costs of 
appearance, notwithstanding the decision of the 
Ct. of Appeal in the case of CarroU v. Graham, 
No. 2780, ante. — Cati’ERson v. Oiark (1906), 95 
L. T. 42, C. A. 

2782. Special grounds for severance.]— 

Kampf V. Jones (1837), Coop. Pr. Gas. 13 ; 1 
Jut. 814 ; 47 E. R. 378. 

2783. Question for taxing master.]— 

Two trustees, who severed in their defences, were 
allowed one set of costs only. One of them, by 
his answer, imputed misconduct to the other, 
which rendered it necessary for him to sever, & 
he asked for the whole costs. The ct. being unable, 
on the answers, to determine the question, left 

J. — VOL. XLHI. 


the division to the taxing master.— C ourse v, 
Humphrey (1859), 20 Beav. 402 ; 28 L. J. Oh. 
327 ; 32 L. T. O. 8. 329 ; 5 Jur. N. S. 615 ; 53 
E. R. 953. 

2784. Trustees resident at a distance 

from each other.] — The two co-heiresses of a 
trustee, who lived at a distance from each other, 
were made parties to a suit for enforcing the i^or- 
formance of marriage articles. They submitted 
to act as the ct. might direct, & defended 
seiiaratoly : — Held : they were entitled to two sets 
of costs. — ^Aldrioob V. Westbrook (1841), 4 
Benv. 212 ; 10 L. J. Ch. .363 ; 49 E. R. 320. 

2785. .] — WiLESr. Cooper (1846), 

9 Beav. 294 ; 15 L. J. Ch. 129 ; 50 E. R. 357. 
AnnohUion : — Mentd. Wiles v. Gresham (1853), 1 E(j[. ]tep. 

348. 

2786. .] — A hostile claim was 

filed for an account & administration against three 
lrusto(‘S, only one having ever acted, A the acting 
trustee resided in a dilfc'rent ])ai t of England from 
the other two. No um'casoimble conduct was 
proved against the a«;ting trustee ; — Held : he 
was justilied in appearing separately from liis two 
co-trustees ; & a double set of costs was allowed.--- 
Cummins v. Bromfield (1857), 3 Jur. N. S. 657. 

— Compare No. 2771, a)Lte. 

2787. Dissenting trustees.] — A 

power was given in a marriage seUJement to 
trustees, &, tlu^y were authorised A required, “ witli 
tlie consent & (lirection in writing of the tenant for 
life, to sell all or any part of the trust funds, & 
witJi the like consent A direction, to Jay out A 
invest the moneys to arise from such sale in one 
or more purchases or ijurchasers of freehold or 
copyliold hereditaments, or JeaselioJds heredita- 
ments for a term of years whereof not less than 
sixty years should, at the time of such purcliase, 
be imexiiired A (‘ither witli or without requiring 
production of, or inquiring into tlie title of the 
lessor of sucii leasehold Jicjcsiitainenis to or to 
demise the same, in some convenient place or 
places in England or Wales ” : — Held. : the two 
dissenting trustees, who had incurred separate 
sets of costs, A apiicared by distinct counsel, wore 
entitled to such costs, as between solr. & client, 
out of the tioisi funds. — liEAU clerk v. Ash burn - 
HAM (1845), 8 Beav. 322 ; 14 L. J. Ch. 211 ; 4 
L. T. O. S. 490 ; 50 E. R. 126. 

Annolation : — Mentd. Cadoffau r. Kbsox (185J)i Drew. 227. 

2788. Differences between trustees.] — 

As in my opinion (lefts. K. A if. wei'e justilied in 
severing from their co. trustee At he. from tliem there 
being serious dilToronces between tlicim there will 
be a double set of costs allowed to them the 
sex>aratc rejiresentation to continue so Jong as the 
causes of dilTcrence subsist (Wickens, V.-C.). — 
Browne v. Collins (1872), 21 W. R. 222. 

2789 , Request of beneficiary.] — On 

tlie marriage b(*twoon jjJtf. & deft. M. llio whole 
of pltf.’s property, exce^it thirty-live shares in the 
Crystal Palace co., was settled. The shares were 
taken possession of by the husband in his marital 
right, & were transferred into his name. A 
sex^aration afterwards took place, & by the separa- 

ion deed, which contained a covenant by the 
trustee under it to indemnify the husband against 
the wife’s debts, the husband agreed to transfer 
he shares in question to a trustee for the separate 
use of the wife, & this was done. A re-cohabita- 
tion afterwards took idace between the husband 
& wife. 

The costs of all parties were ordei’ed to be x^aid 
out of certain funds held in trust for the separate 
use of the wife absolutely. The trustees of the 
settlement had, at the express request of the wife, 
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Sect. 10 . — Costa of legal proceedings : Sub-'sects. 0, 
7, 8, 9, 10, 11, 12 ^ 33.] 

entered separate appearances : — Held : tliey were 
entitled to separate sets of costs. — O’M alley v, 
Blease (1809), as reported in J7 W. R. 952. 

2790. Hostile attack on one trustee — 

Costs of two counsel allowed.] — On fuithcr con- 
sideration in an administration action a hostile 
order was sought against one of deft, tnistees. 
Thereupon defts. severed, the trustee attacked 
appearing by two counsel & his co-tioistee by one 
counsel. The attack failed, & the trustees were 
given their costs of the action as between solr. &; 
client, & also their costs of appearing separately. 
In taxing tlieh costs the taxing master disallowed 
the costs of a leading counsel to the trustee 
attacked, being of opinion that one counsel for 
each tmstee was sufficient. On summons to 
review : — Held : the trustee attacked was entitled 
to the costs of appearing by two counsel . — He 
Maddock, Butt v. Wright, [1899] 2 Ch. 588 ; 08 
L. J. Ch. 055 ; 81 L. T. 320 ; 47 W. R. 084 ; 43 
Sol. Jo. 670. 

.] — SeCy aUoy Executors, Vol. XXIV., 

p. 8.32, Nos. 8035-8039. 

2791. Apportionment — Powers of taxing master.] 
— Two trustees, A. & B., were ordered to iiay a 
sum of money into ct. ; this was paid by A. alone. 
33iey had severed in their defences A: obtained 
but one set of costs. B.’s share of the costs was 
ordered to be paid to A. by way of contribution. — 
Brincb V. Mine (No. 2) (1859), 27 Beav. 345 ; 54 
E. R. 135. 

2792. .]~A.-G. v. Wyville, No. 2777, 

ante. 

2793. .] — 2ic ISAAC', Cronbacii v. 

Isaac, No. 2779, ante. 


Sub-sect. 7. — C’osts of Apbointment and 
Retirement. 

Appointment.] — See Part 11., Sect. 2, sub-sect. 3, 

E. , ante. 

Retirement.] — See Part II., Sect. 9, sub-sect. J, 

F. , ante. 


the estate of testator, was recovered in a creditor's 
suit by the ceatuis que trust ; in which suit the two 
trustees of the fund were defts. The two trustees, 
for reasons which were not denied to be sufficient, 
appeared separately ; one of them dying before 
the cause was hoard on further directions, it was 
held that he had acquired no lien for hLs costs on 
the trust fund in ct. ; & the petition of his personal 
representative, that his costs might be taxed & 
provided for out of the fund, was refused with 
costs. — ^Malins V. Grebnway (1849), 7 Hare, 391 ; 
08 E. R. 161 ; sub nom. Malins v. Greenway, 
Craddock v. Greenway, 18 L. J. Ch. 154. 

2795. Breach of trust.] — Leedham v. 

Chawner, No. 2123, ante. 

2796. Effect of charging order.] — A 

charging order under Judgments Act, 1838 (c. 110), 
8. 14, will be made absolute, notwithstanding pro- 
ceedings against the trustees of the fund, & there 
being no other fund for the payment of costs. — 
Hmith V. Youde (1801 ), 2 F. & F. 376. 

2797. .] — Rectification was claimed of a 

settlemcni, whereby pitf., shortly after he attained 
twenty-one, seltled certain reversionary property 
belonging tu him on trusts for himself for life, 
Uicn for his wife & issue, & in default of Issue for 
his paternal next of kin. It was proved that pltf. 
was at the time of the execution of the deed of 
extravagant habits ; that he expressed a desii'e 
to preserve lus property in the family ; & that the 
settlement was, before execution, read over Ac its 

E revisions carefully explained to liim, & that 
e fully understood & assented to them. The 
trustees of tlie settlement wore made defts. to 
tlie action for rectification : — Held : as the trustees 
of the settlement had in all respects acted properly, 
A were bound to come before the ct. to uxihold the 
settlement, they were entitled to a charge on the 
funds settled for their costs.— James v. Couchman 
(1885), 29 Vh. 1). 212 ; 54 L. J. Ch. 838 ; 52 L. T. 
344 ; 33 W. R. 452 ; 1 T. L. R. 305. 

Annotation : — ReSd. Rako r. Hooper (1900), 89 L. T. 6(J0. 

2798. — .\—Rc Holden, Ex p. Official 
Receiver, No. 2122, ante. 

2799. .]— Re Allen, Wheeler v. ]^\>bTEii, 

[1889J W. N. 132. 


Sub-sect. 8. — Costs of Application for 
Direction op Court. 

See Sect. 3, sub-sect. 5, 0., ante. 


Sub-sect. 9. — Where Trust Fund paid 
into Court. 

See Sect. 9, sub-sect. 1, 0., post. 


Sub-sect. 10. — ^Adjustment between Capital 
and Income op Settled Fhopbbty. 

See Settlements, Vol. XL,, pp. 687-689, 
Nob. 2234-2243, 2246. 


Sub-sect. 11. — Lien for Costs. 

2794. Right of trustees to Hen on trust fund — 
Separate appearance — Death of one trustee before 
hearing.] — ^A trust fund, consisting of a debt from 


Sub-.sect. 12. — Practice. 

2800. Time for application for costs.] — A trustee 
not apiiearing at tlie hearing of the cause, a decree 
was made against him, with liberty to show cause 
against it. Under this order he set down the 
cause again, A prayed his costs, which were given 
him on x)aying the costs of the day on tlie former 
hearing. — Norris v. Norris (1785), 1 Cox, Eq. 
Cas. 183 ; 29 B. R. 1119. 

2801. .j — After a decree passed, the ct. will 

not on a petition give the costs of the suit to a 
deft., although a mere trustee, A as such, entitled 
to them, if asked for on the hearing. — 41olman v. 
8ABELL (1789), 2 Cox, Eq. Cas. 206 ; 30 E. R. 95, 
L. C. 

2802. Security for costs — When required by 
trustee.] — It is imijossible to avoid seeing that this 
is a case of trustee, a solr., who has got all his 
client’s property into his own hands, A then asks 
that pltf. should give security for costs, having 
been deprived by that assignment of the means of 
paying costs. I shall refused the appeal motion 
with costs (Lord Cottbnham, C.). — Hurst v. 


PART III. SECT. 10, SUB-SECT. 12. required by tbo bill to answer certain to the cost e of the disclaimer. — M ubthy 

n. Trustee answering interrogatories Intcrroffatorios, answered tbem A.dls; r. O’SraA (1845), 8 1. Eq. R. 320; 2 

dt disdaiming .] — A trustee, wbo was olalxaed: — Held: ho was only ontiUed Jon. & Lat. 422. — IR. 
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Padwick (1848), 17 L. J. Oh. 109 ; 10 L. T. O. 8. 
409 ; 12 Jxir. 21, L. C. 

Aimotqtions : — Reid. Knight v. Cory (18G3), 1 Now Rep. 229. 
Mentd. Lumley v. Hughes (185h, 22 L. T. O. S. 197 ; 
Wild t). Murray (1854), 24 L. T. O. S. 52; Manby v. 
Bewloke (1855), 24 L. J. Ch. 004. 

2803. Whether trustees must give security.] 

— ^Where trustees, to whom, by a covenant in a 
separation deed, a husband liad covenanted to 
pay an annuity in trust lor his wife, sued for 
arrears under that covenant : — Beld : pltfs. were 
not mere “ nominal pltfs.” within the rule as to 
giving security for costs, & therefore', an order for 
security for costs could not be made against them 
on the ground that they were, if unsuccessful, 
without means of jiaying costs. — White v. Hutt, 
ri909] 1 K. B. 50 ; 78 L. J. K. B. f55 ; 99 L. T. 
823 ; 26 T. L. K. 25 ; 53 Sol. ,Io. 12, C. A. 
Annotation CovsA. Rainbow t?. Klttoe, [1916] 1 Ch. 313. 
What costs allowable.] — Sec 


Wild V. Stanhain, [1900] 2 Ch. 648 ; He Moore, Moore v, 
Moore, [1901] 1 Cb. 691 ; Rc Power, Re ytone, Acworth v. 
Stoue, [1901] 2 Ch. 659 ; Re Dixon, Ponfold v, Dixon, 
[1902] 1 Ch. 248 ; Re Lawley, Zalser v. Lawlcy, [1902] 
2 Ch. 799 ; Re Marten, Shaw v. Marten, [1902] 1 Ch. 314 ; 
Re Peacock ’h Sctllmt., Kolcey v. Harrison, 11902] 1 Ch. 
552 ; Re Keainsidos, Baines v. Chadwick, [1903] 1 Ch. 250 ; 
Stomp Dnlles Comr. v. Stephen, [1904] A. C. 137 ; Re 
Dodson, Gibson v. Dodson, [1907] 1 Ch. 281 ; Re Hadley, 
Johnson v. Hadley, [1909] 1 Ch. 20 ; Re Pryee, Lawford 
V. Pry'oo, [1911] ‘i Ch. 286; O'Grady r. Wllmot, [1916] 
2 A. C. 231 ; Re Wornher, Wernher v. lieit, [1918] 2 Ch. 82. 

2808. .] — An order directing payment to a 

tioistee of his ” costs, cliarges, A expenses ” of 
action, properly incm’rcd, is not an order as to 
“ costs only,” which are ” left to the discretion of 
the ct.,” within the meaning of Jud. Act, 1873 
(c. 00), s. 49. Therefore an ai)peal from such an 
order will lie witliout the leave of the ct. 

Sernble : the fact that costs luive been ordered 
to be paid out of a particular fund or by a particular 
person will not render an appeal from the order 
the less an api>eal for costs, such a diri'ction being 
a mere incident of the order as to the mode of 


Hub-sect. 13. — Appp^al as to (’osts. 

ScCf now, Siii^romo Court of Judicatui-e (Con- 
solidation) Act, 1925 (c. 49), s. 31 (1 ) (//) ; 11. S. (\, 
Ord. 55, r. 1. 

2804-. Whether permissible.] - BA<i()T Bagot 
(1841), cited in 2 Danieirs Chancery Practice, 
4th ed. 1349 ; 10 L. J. Ch. IIG, L. C. 

Annotation : — Expld. Taylorr. Dowlen (1869), 4 Ch. App. 607. 

2805. .J- A bill was lilcd against a trustee 

seeking a general trust aceount, A charging him 
with a breach of trust, in not property investing 
the trust moneys ; ^ the bill prayed payment by 
the trustee of the eosts of the suit : the breach 


payment. — Rc Chennkix, Jones v. Chennei.l 
(1878), 8 Ch. 1). 492 ; 47 L. J. ('h. .583 ; 25 W. K. 
595 ; snb nom, Rc Cuannuuu, Jones v. Citanneul, 
38 L. T. 491, C. A. 

Annotahonf^ COTLSd. Butcher v. Pooh'i* (1883), 52 L. J. (7i. 
930. Apld. Ite Bcddoc, Doinuch v. (Jottam. [1893] 1 Cb. 
547. Consd. Pain i\ Bowden, [1896] 2 Q. B. 301. N.F. 
Bew V. Bew, [1899] 2 Ch. 467. 

2809. .] — Tubneh V. Hancoc k', No. 2753, 

aide. 

2810. .] — V\4iere a sc'ttlement. is set aside 

the trustee has no claim to his costs as a matter 
of right, there being no eoiitract in (‘xistonce* ; A, 
therefore, if costs aiv given against^ him he has no 
right of appeal.— Du'j ton e. 4 'bompsc)N (1883), 23 


of trust was established against him, but the ct. 
below ordered all Jiis eosts of the suit to be T)aid 
liim, as between solr. & clicmt, out of the trust 
moneys generally : — // cld : such oi cler was wrong ; 
the trustee must pcTsonally pay the costs of iJu* 
suit relative to the breach of trust establishc‘cl 
against him ; A the ease was an ex(‘e]>tioii to the 
general rule, that an appeal will not lie for eosts. — 
Angell V. Davis (1839), 4 My. A Cr. 350; 9 
L. J. Ch. 3 ; 3 Jur. 838 ; 41 E. R. 110, E. C. 
Annotations: — Consd. MenzioB v. ('onnor (1851). 3 Mac. 
& G. 648. Expld. Taylor v. Donlon (1809), 4 (Jb. Apip 
697. Consd. Campbell v. Poliak, [1927] A. C. 732. Reid. 
Chappell V. Purday (1847), 16 L. J. C’h. 261 ; IJmjdeby 
t). Wavenoy Valley Ry. (1860), 1 Johu. 5: H. 254 ; H«)ne 
V. Hope, Hope v. Carnegie (1869). 20 Jj. 'J'. 5 ; Re Chcnnell, 
Jones V. Chemioll (1878), 8 Ch. D. 492. 

2806. .] — The ct. is not disposed to extend 

the exceptions to the general rule, that there can 
be no appeal for costs alone. 

Trustees, having been ordered personally to pay 
the costs of the suit, were not allowed to appeal 
on the ground that the eosts ought to liave been 
ordered to be paid out of the trust fund. — T aydor 
V. Dowlen (1859), 4 Ch. App. 597 ; 38 L. J. Ch. 
080 ; 21 L. T. 70 ; 17 W. B. 779, L. JJ. 
Annotations: — Folld. Re Hoskln's Trusts (1877), 6 Ch. D. 
281. Consd. Re Bradfoi-d (1883), 11 Q. B. D. 373. Refd. 
Rc ChennoU, Jones v, Ohennell (1878), 8 Ch. D. 492. 

2807. .] — The case of a trustee ordered to 

pay costs personally forms in general no exception 
to the rule that an appeal will not be allowed for 
costs only . — Re Hoskin’h Trusts (1877), 5 Ch. D. 
281 ; 46 L. J. Ch. 817 ; 25 W. II. 779, 0. A. 
Annotations: — Dbtd. Turner r. Hancock (1882), 20 Ch. D. 

303. I must take the decision In that caso to have been 
founded on a mistaken view of tlie law (Jessel, M.K.). 
Rwd. Be Chcnnell, Jones v. Chennell (1878). 8 Ch. D. 492 ; 
Be Bradford (1883), 1 1 Q. B. D. 373. Mentd. Rc Treasure, 


Ch. D. 278 ; 52 L. J. Ch. 551 ; 49 D. T. 109 ; 31 
W. B. 595, C. A. 

Annoiaf ions :— "Retd. Merry v. Powuall, [1898] 1 Ch. .306. 
Mentd. lloblyu r. lloblyn (1889), 41 Ch. J). 200; Ideal 
BoddmgCo. i\ Holland, [1907] 2 Ch. 157. 

2811. .]— B. S. (\, 1883, Old. 55, r. 1, has 

I not deprived a trustee, who lias been visited by a 

ct. of first instance with co.sls on the ground of 
misconduct, of his right to a])y)eal against such 
order . — Rr Knight’s Will (1884)', 25 Ch. D. 82 ; 
.50 L. T. 550 ; 32 W. B. 117, C. A. 

Annotations : — Consd. In the Estate of J’luiit, Wild v. Plani, 
[1926] P. 139. Reid. Re Cartlle^^, Re Puull (1884), 51 
L. T. 435. 

2812. .] -Tn an action brought by benc- 

liciaries against a Irusteo A exor., asking fm' 
administration of the trusts of a will & settlement, 
& for accounts of the trust cajjital & income 
pltfs. made cliarges of misconduct against deft. 
& sought to charge him with the costs of the action. 
The judge made an order at tln3 trial for administer- 
ing the trusts, & directed si^ecial inquiries as to the 
alleged acts of misconduct. On taking the 
accounts deft, was found lo have given before 
action a correct account of the capital, but in the 
accounts he liad rendered of the income he had 
not accounted for so iruicli as he ought. The 
misconduct alleged was not substantiated. The 
judge ordered pllf.’s costs relating to the income 
account, & deft.’s costs of the rest of the action, 
to be taxed & set off against the other. Pltfs. 
on appeal asked that their costs, or those incurred 
before the B. S. C., 1883, except those ordered 
to be paid by deft., might be paid out of tho trust 
properi/y : — Held : the order was not appealable. 
—Williams v. Jones (1885), 34 Ch. D. 120 ; 55 
L. J. Ch. 1014 ; 55 h. T. 58, C. A. 


PART III. SECT. 10, SUB-SECT. 13. 

2804 i. Whether jpermiasiMe. ] — Au 
order refusing a trustee his costs is 


subject to appeal, aa is also 1 ho quest loii 
as to whether tho trustee has boon 
guilty of such luisconduot as to dlscn- 
tltlo him to costs. — ^A mos v. Fiiaseii 


(1906), 1 C. L. R. 78.— AUS. 

2804 ii. .] —SoARiiY v. WirsoN 

(1898), 12 Man. L. R. 216.— CAN. 
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Sect, 10. — Co8lH of legal proceedings : Sub-sect, 13. 

Sect, 11 : Sub-sects. 1, 2, 3 4, B.] 

2813. .] —Re Beddoe, Downes v, Oottam, 

No. 2057, ante, 

2814. .] — Re Isaac, Cronbacii v, Isaac, 

No. 2779, ante, 

2815. .] — Whore costs are in the discretion 

of the judge, the Ct. of Appeal will assume that he 
has exercised his discretion as to them & will not 
entertain an appeal, unless it is satisfied that 
he has not exercised his discretion but has applied 
some rule which he considered as excluding it. 
appeal from an order for payment of “ costs, 
charges & expenses ” will not lie as to “ costs ” 
only, if the order is right as to “ charges & 
expenses.” — ^Bew v, Bew, [1899] 2 Ch. 407 ; 68 
I.. J. Ch. 057 ; 81 L. T. 284 ; 48 W. K. 124, C. A. 
Annotaliovs : — Apld. lie Hunt. J^ollard r. Grcake (No. 2) 

U9()l), 45 Sol. Jo. 052. Folld. Botch v. CiOBble (No. 2) 

(1900), 54 Sol. Jo. 30. Refd. Levor v. Mashro’ Equitable 

JMonoer Soo. (1912), 106 L. T. 472 ; Campbell v. Poliak, 

[1927] A. C. 732. 

2816 .]--Rc Hunt, Pollard v, Greake 

(1901), 45 Sol. Jo, 052, C. A. 

2817. .]— Kotcji V. Crosbie (1909), 54 

Sol. Jo. 30, C. A. 

Annotation : — Consd. Lover v. Masbro’ Equitable Pioucer 

Soo. (1912), 106 L. T. 172. 


Sect. 1 1 . -ADMINISTRATION BY COURT. 

Sub-sect. 1 — In General. 

See, generally, Executors, Vol. XXI \^, pp. 
750 cl svq. 

Sub-sect. 2. —Jurisdiction. 

See Supreme Couit of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 50 (1) (6). 

Jurisdiction of county courts.] — Sec County 
Courts, Vol. Xlll., pp. 473, 475, Nos. 223-228, 
241, 242. 

Whether spiritual courts have jurisdiction.] — 

See Ecclesiastical Law, Vol. XIX., p. 318, No. 
1168. 


Sub-sect. 3. — ilow Intervention of Court 
Obtained. 

Sec K. S. C., Ord. 65, r. 3. 

2818. By summons — As to questions at issue in 
the action.] — Except to the extent to which special 
provisions are made by the rules, as, for instance, 
by 11. S. C., Ord. 15, pltf. in an action is not entitled 
to take out a summons for the determination of the 
questions which ai’e at issue in the action & which 
will properly be decided at the trial. — Borttiwick 
V, Ransford (1884), 28 Ch. D. 79 ; 54 L. J. Ch. 
669; 33 W. 11, 161. 

2819. General administration of trusts con- 

stituted by deed — R. S. C., Ord. 56, r. 15.] — The 

pro\dso in above rule that no judgment or order 
for general administration shall be made under r. 
4 of that Ord., by the chief clerk extends to orders 
for general administration of trusts constituted by 
deed. — Davidson v. Young (1886), 54 L. J. Ch. 747. 


2820. Beneficiaries asking for account — 

Release by trustees.] — Tliis was an originating 
summons taken out by two beneflciaiies asking 
that trustees might be ordered to deliver an account 
notwithstanding a release. The objection was 
taken that pltfs. should have brought an action to 
set aside the release, as the case was not one to be 
heard on affidavit evidence : — Held : the case 
was not one to be tried on originating summons, 
but a wiit should issue. — lie Ellis, Kelson v, 
Ellis (1888), 69 L. T. 924. 

2821. Where no question of construction 

raised.] — Where the trust declared by an instru- 
ment is void for illegality, the settlor claiming by 
way of resulting trust is not a “ cestui que trust 
under the trust of ” that instrument & cannot 
therefore enforce the resulting trust by an origi- 
nating summons under R. S. C., Ord. 65, r. 3. 

Serrdde : if no question of construction arises 
under the instrument, the ct., even if it has juris- 
diction, will not give partial relief by making “ a 
declaration of the rights of tlu' i>ersons interested ” 
under the discretionary Ord. 54 a, it. 1 , 4, but will 
leave the whole matter to be dealt with in an action 
to enforce the I’csiilting trust . — Re Amalgamated 
Society of Railway Servants, Addison u, 
Pilcher, [1910] 2 Ch. 547 ; 80 L. J. Ch. 19 ; 103 
L. T. 627 ; 27 T. L. R. 12 ; 54 Sol. Jo. 874. 

2822. Application by settlor — Claiming by 

virtue of resulting trust.] — Re Amai.gamated 
Society of Railway Servants, Addison v, 
Pilcher, No. 2821, ante. 

Trustees applying for directions.] — See Sect. 

3, sub-sect. 5, ante. 

.] — See, also. Executors, Vol. XXIV., pp. 

767-770, Nos. 7974-8000. 

2823. By action — Enforcement of resulting trust.] 
— Be Amalgamated Society of Railway Ser- 
vants, Addison v. Pilcher, No. 2821, a^ite. 

.] —Sec, also. Executors, N'ol. XXIV., pp. 

766, 767, Nos. 7966-7073. 


Sub-sect. 4. — Parties. 

A, In General, 

2824. Who are proper parties— Beneficiaries.] — 

Seven persons belonging to a friendly society were 
appointed trustees for winding up the affairs of 
the society, distributing the surplus funds among 
the living members & the representatives of 
deceased. The trustees appointed their solr. to 
di‘aw tlie necessary clieques on their bankers, 
wliich were to be countersigned by two of their 
number. The money was ai)portioned & the 
greater part paid, & there remained £700 in the 
banker’s hands, whicli was irregularly drawn out 
& invested in the names of the solr. <fc the trustees 
appointed to countersign the cheques. The two 
trustees having died, the solr., as was alleged, 
applied the money to his own use. The only 
surviving trustee of the seven filed his bill to 
recover the trust fund merely, as it appeared 
though not altogether clearly, but not to administer 
it, & the solr. objected for want of parties : — Held : 
the objection was not sustainable. 


PART in. SECT. 11, SUB-SECT. 2. 

o. Jurisdiction of county courts.] ■ — 
'[’ho administration of trusts is excludod 
from tho Jurisdiction of the county 
cts. & assigned to tho Ot. of K. B. — 
Dalqletsh V. Dunseath, [1927] 3 
I). L. K. 471 ; [1927] 2 W. W. li. 193 ; 
36 Man. L. 11. 577.— CAN. 

p. Power of court to declare powers 
of trustees.] — Re Masterton & Orey- 
TowN Lands Management Act, 1871 


(1906), 25 N. Z. L. li. 907.— N.Z. 

PART III. SECT. 11. SUB-SECT. 3. 

Q. liy miion.] — LAMBEur v. Lam- 
bert (1860), 10 I. Ch. R. 500.— IR. 

r. Important questions of law.] 

— A petition for diroctlons under 
Trustee Act, 1883, b. 76, will not bo 
entertained where a difficult & import- 
ant question of law Is Involved. The 
proper course is to Institute an action. — 


Re Sinking Fund or City of Dunedin 
Trustees (1885), 4 N. Z. L. li. 225 
(S. C.).~-N.Z. 

PART III. SECT. 11, SUB-SECT. 4.— A. 

2824 1. Who are propter parties — 
Beneficiaries.] — Re Smith’s Trusts 
(1902), 2 S. R. N. S. W. 13 ; 19 N. S. 
W. W. N. 43.— AUS. 

2824 ii. . ] — Barry v. Steel 

(1877), 1 C. L. R. 80.— IND. 
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If the object of the bill was to administer the 
trust money, it would be necessary to have the 
cestui que irwits represented here, but as it is only 
for recovering the trust money in the hands of a 
stranger, for the purpose of having it administered 
afterwards, 1 think it may be recovered in the way 
in which it is proposed (Lord Lanodale, M.K.)* — 
Horsley v, Lawcett (1847), 11 Beav. 505; 10 
L. J . Ch. 457 ; 9 L. T. O. S. 332 ; 60 E. li. 935 ; 
subsequent proceedings (1849), 11 Beav. 570. 

2825. On order for sale.] — Wliore 

testator directed his real estates to be sold for 
certain purposes, & the residue of the moneys to 
be held on the trusts of the unsold estates, wliich 
he directed his trustees to convey to uses in strict 
settlement : — Held : the first tenant for life under 
the settlement to be made, <S6, unless tliere were 
special circumstances, all persons entitled down to 

including the first vested estate of inheritance 
must bo before the ct. on an order for sale in a 
suit to administer the real estate. -Pigott v. 
PlGOTC (1803), 2 New Bep. 14 ; 8 L. T. 268. 

2826. Agents of trustees.] — Testator 

having directed his business to be carried on by his 
trustees for tlio benc'fit of his family, his widow 
6c one of the trustees carried it on with the i^er- 
mission of the other ; but the acting trustee having 
become bkpt., two other persons were successively 
appointed to assist the widow to carry on the busi- 
ness, the other trustee consenting but taking no 
part in the business. Bkpt. had, with the c<'>n- 
currcnco of the widow, withdrawn money from 
testatoi‘’a estate, 6c applied it to his own use. The 
parties interested under the will filed a bill against 
the other trustee for the general administration 
of testator’s estate, & an account. An objection 
was taken to the frame of the bill for want of 
parties, because the representatives of the persons 
who had acted in the management of the business 
were not made i^aidies : — Held : they were only 
agents of the trustee with whose consent they were 
aj^pointed, 6c were not, necessary parties. — Iang tK 
COIJVIAN (1847), 10 Beav. 370 ; 9 L. T. O. 8. 120 ; 
50 E. It. 024. 

.Imwtationa : — Consd. A.-G. v. CbcHtorfleld (18.54), 18 Boav. 

.590. Reid. Coppard v. Allen (1864), 2 l)o G. J. & Sin. 

17:i. 

2827. Trustees — Of derivative settlement — 

Claim for execution of original trusts.] — On a bill 

for the execution of the trusts of a will, directing 
the sale & distribution of the i)roceeda of real estate, 
framed according to the old practice, 6c bringing all 
the residuary devisees and legatees before the ct. : 
— Held : the trustees of a settlement of the share 
of one of the residuary legatees, made on her 
marriage, ought to be parties ; but the children 
of the marriage would be sufUciently represented 
by such trustees. — Densem v. Elwortiiy (1852), 
9 Hare, App. I., xlii ; 20 L. T. O. 8. 217 ; 08 E. R. 
780. 

2828. — — New trustees of fund in court — 

Property not actually assigned to new trustees.] — 

New trustees of a fund in ct., to whom no actual 
assignment of the property has been made, are 
necessary parties to a suit for the administration 
of the fund. — Nelson v. 8eaman (1800), 1 De G. F. 
6c .1, 368 ; 1 L. T. 393 ; 0 Jur. N. 8. 268 ; 8 W. K. 
107 ; 45 E. R. 401, L. LT. 

Annotation: — Cousd. Hardttkor v. Moorhouso (1881), 26 

Ch. D. 417. 

2829. Persons claiming adversely to trust.] 

' — In cases under Trustee Relief Act, the ct. re- 
quires that parties having an adverse interest be 
served, or that the trustees support their interest. — 
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Re Domvile’s Will (1863), 21 L. T. O. S. 98 ; 
17 Jur. 361. 

2830. .] — In a suit for the execution 

of a trust persons claiming adversely to the trust 
ought not to be made parties. — A.-G. v, Avon 
(oh Aberavon) Coupn. (1803), 3 De G. J. & 8m. 
037 ; 2 New Rep. 604 ; 33 L. .1. Ch. 172 ; 9 L. T. 
187 ; 11 W. R. 1050 ; 40 E. R. 783, L. J.I. 
Annotation: — Mentd. Evans v. Bat^shaw (1870), 39 L. .T. (Tli. 

146. 

2831. Application by debtors creating trust for 
creditors — How creditors made parties — Service of 
copies of application.] — Duncomre v. JjEvy, No. 
2850. post. 

B. Who May Apply for Administration. 

2832. Trustees.] — (1 ) Where a trustee of a settle- 
ment of an ascertained fund, as to which much 
litigation had taken place, filoil a bill praying to be 
discharged & that the trusts might be administered 
by the ct. : — Held: Trustee Relief Act, 1850 
(c. 00), did not take away the trustee’s right to file 
a bill for the purpose of being discharged ; 6c 
that he was entitled to Ins full costs of suiL 

(2) Under Trustee Relief Act, 1850 (c. 00), if ho 
paid the money into ct. under that Act, he would bo 
discharged from liability. But in fact the trusteo 
is not in that way discharged from being a trusteo 
(Kindersley, V.-C.).~ -Barker v. Peile (1805), 
2 Drew. & 8m. 340 ; 5 New Re]). 425 ; 34 L. J. Ch. 
497 ; 12 li. T. 50 ; 11 Jur. N. 8. 430 ; 13 W. R. 
573; 02 E. R. 051. 

2833. Accounting parties.] — Allen t\ 

Norris, [1884] W. N. 118. 

On application for directions .] — /^ee Sect. 3, 

sub-sect. 5, a?ile. 

2834. Residuary legatee Subject to prior life 
estate.] — It is not an absolute rule that the 
residuary legatee of pei’sonal estate consisting of 
money or stocks subject to a prior life estate, is 
entitled to have it brought into ct. to bo 
administered ; 6c where the Rind is invested in the 
names of proper trustees 6c in proper securities, 
the ct. wiU decline to make an order for its being 
brought into ct. — J^e Braithwaite, 14rattiiwaite 
V. Waujb (1882), 21 Ch. D. 121 ; 52 J. Ch. 15 ; 
48 L. T. 857 ; 31 W. R. 180. 

Annotation ft : — Be!d. Do Quoftovillo v. Do Qiirtlovillo 

(1902), 19 T. L. B. 109. Mentd. Hr VVras'gr, Wragg v. 

Palmer, 11919] 2 Ch. 58. 

2835. Beneficiaries — Under voluntary settle- 
ment.] — Articles of partnership between two solrs. 
provided that the partnership should bo for the 
term of ten years from May 1, 1875, if both the 
partners should so long live. The partnership 
was also made determinable by notice. There was 
a further provision that from the determination 
of the partnership the retiring partner his exors. 
or administrators or the exors. or administrators 
of deceased partner should be entitled to receive 
out of the net profits of the partnership business 
during so much, if any, of the term of five years 
from May 1, 1880, as should remain after the 
determination of the paHnership the yearly sum 
of £350, & during so much, if any, of the term of 
five years from May 1, 1885, as either tlie retiring 
partner or a widow of the retiring or deceased 
partner should be living, the yearly sum of £260 
any sum which might under this provision for the 
time being become payable to the exors. or 
administrators of deceased partner to be applied 
in such manner as such partner should by deed or 
will direct for the benefit of his widow & children 
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2882 !. h—CouLSON v. Murison's Trustee, [1920] S. C. 322 ; 57 ?e. L. B. 293 ; [1920] 1 8. L. T. 208.— SCOT. 
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SecL 11. — Administrat/ion hy court: Suh-sect. 4^, B, 
^ C. ; suh-aecfs. 6, 6 7, ^1.] 

6 in default of such direction to bo paid to such 
widow if living, for her own benefit. Il was further 
provided that the annuity should, so far as legally 
miglit be constituted a charge on the net profits 
of the business. One of the partners died in 
leaving a widow but without having given ^y 
direction as to the application of the annuity. 
By his will be ai)i)oiiit^ed his widow his universal 
legatee & sole extrix. He died insolvent & an 
action wa.s brought by creditor to administer his 
estate : —held : the annuity did not form part of 
testator’s estate but that by the articles a trust 
of it was created in favour of the widow, & she was 
entitled to it free from the claims of testator’s 
creditors. 

I never heard that a ersiui quo trust is irrecluded 
from suing his trustee by being a volunteer 
((’oTTON, Tj.J.).— 7?c Ftavetx, Mure ay v. Flavrll, 
(188:J), 2,5 Oh. D. 89 ; 53 F. J. Oh. 185 ; 49 J.. T. 
090 ; 32 W. B. 102, A. 

AnnotalionH : — Retd. Ehrmann v. Ehrmann (1804), 72 
L. 'I'. 17. Meutd. lie Davicri, Davius v. Davicb, 11B02J 
3 Cli. 63. 

Who may apply for order for payment into 
court.] — Siv Sub-sect. 9, B., post, 

C. ProrecdUiqs against Last Survivbig Trusfrr. 

2836. Whether representative of deceased trustee 
necessary party.] — Wilson v. Broughton (1838), 

7 L. ,1. Ch. 120. 

2837. .J- Whcie one of several trustees 

dies pending a suit which does not seek to charge 
them personally in that character, his reiire- 
sentatives are not necessary parties ; for the 
trusteeship survives.— TvONDon Oa.s Light (’o. v. 
SrOTTlSWOoDE (1851), 14 Beav. 204 ; 51 E. 11. 
288 

Avnoinfiori^t : — Refd. Grov v. Lewis (1800), L. IL 8 Eq. 520. 
Mentd. Williams v. Page (18.78), 24 lioav. 6.74. 

2838. .] — Consolidated Orders 7, r. 2 does 

not apply to suits in which a general account is 
sought against a trustee ; in such suits, therefore, all 
the trustees liable l/O account are necessary j>arties. 

■ — COPPARD V. Allen (1804), 2 Do U. .1. & Sm. 173 ; 
4 New Bep. 202 ; 3,3 L. J. Ch. 475 ; 10 J.. T. 515 ; 
10 Jur. N. S. 022 ; 12 W. B. 043 ; 40 E. B. 341, 
L. JJ. 

Annotation : — Refd, Itc Hairiyon, Smith v. Alien, 11801] 2 
Oh. 340. 

2839. .] — In an action for a general account 

against a surviving exor. A; trustee it is not, in the 
absence of special circumstances, necessary for 
pltf. to make the repre.sentative of a deceased 
trustee or exor. a paity. If deft, requires such 
representative to be added, & ihe circumstances 
of the case render it advisable that he should be 
so added, B. 8. C., 1883, provide by Ord. 16, 
rr. 11, 48, the machinery for that purpose . — Re 
llARHLsoN, Smith v. Alt.en, [1891] 2 Ch. 349 ; 60 
L. J. Ch. 287 ; sub nom. Re Harrison, Smith v. 
Allen, Allen v. Cort, 64 ]j. T. 442. 

Annotation : — Consd. Be Jordon, Hayward v. Hamilton, 

(1004] 1 Ch. 260. 

2840. Joinder of representative of deceased 
trustee — R. S. C., Ord. 16, rr. 11, 48 .] — Re 

Harrison, Smith v. Allen, No. 2839, ante. 


SuR-sECT. 5 . — In What Circumstances 
Administration Granted. 

See, generally. Executors, Vol. XXIV., pp. 
706-770, Nos. 7960-8000. 

2841. Trustee failing to perform duty.] — Where 
a trustee fails in performing Ids duty, it is the office 


of a ct. of equity to interpose & guide him ; where 
such ct. is bound in conscience to set aside the act 
of a trustee, it will at the same time decree ihe 
proper act to be done ; not by referring the matter 
to his discretion, which is forfeited, but by directing 
him, as a mere instrument, to perform the thing 
decreed. — Richardson v. Chapman (1760), 7 Bro. 
Fart. Cas. 318 ; 3 E. R. 206, H. L. 

Annotations: — Apld. Brown u. Hiffgfl (180.3), 8 Vos. 561. 

Mentd. Pierson v. Ganiot (1786), 2 Bro. C. C. 38. 

2842. No misconduct on part of trustees.] — A. 

having an estate in fee of £6,000 a year, & being 
tenant for life without impeachment of waste of 
other estate of £5,000 a year with the reversion 
in fee after an estate in tail male in B. his only 
son by a former marriage, became indebted by 
mtge. annuities, otherwise, to the amount of 
near £100,000. A. & B. joined in conveying both 
estates to trustees, u})on trust by sale or mtge., 
sale of timber, or by rents profits, to pay debts, 
A to apply so much of the rents & profits of what 
should rc'iriain unsold as should seem meet to them, 
as a sinking fund, to pay the residue to A. 
to settle ihe remaining trust estates, subject to 
an annuity of £1,000 to B. for the joint lives of 
him it A., upon A. for life without impeachment 
of waste, with power to lease for twenty-one years 
only; remainder to trustees to reserve, etc., 
remainder, subject to a jointure to the wife of A. 

portions for children by her, to the joint appoint- 
ment of A. B. ; in default thereof to the appoint- 
ment of B. surviving ; in default thereof to R. in 
tail male ; remainder to the other sons of A. in 
tail male ; remainder to B. in tail ; remainder to 
the daughters of A. in tail, with cross-renminders ; 
remainder to B. in fee ; with powers of leasing & 
full powers of management in fhe trustees, <fe a 
provision for the aj)pointment of new trustees, 
as vacancies should Jiappen. TJie trustees raised 
£50,000 by mtge. of the settled estate, which they 
applied to the debts ; they paid £2,600 a year 
to A. & £1,000 a year to B. from the date of the 
settlement. Upon the bill of A. to set aside the 
deed, except the trust for the debts, upon a general 
charge of fraud, misapprehension, & misrepre- 
sentation, or to control the management oC the 
trust, for an account against the trustees : — 
Held : the ct. would not interfere with the trustees, 
there being no misbehaviour ; & the payment 

of the annuity to B. was good. — Myddleton v. 
Kenyon (Lord) (1704), 2 Yes. 391 ; 30 E. B. 689, 
1.. C. 

Annotations : — Mentd. Towartv. Sellarw (1817), 5 Dow, 231 

Ford V. ytiiart (1852), 15 Beav. 49.3 ; Foulkcfl r. Davies 

(1868), L. B. 7 Eq. 42. 

2843. Trustee failing to execute power.] — Where 
a power is by will given to a trustee, which he 
neglects to execute, the execution of the trust 
devolves upon the ct. ; but if, in the events which 
happen, the intended trustee dies before the time 
arrives for the execution of the trust, & the trust 
therefore fails, testator is to be considered as having 
so far died intestate. — Ray v, Adams (1834), 3 
My. & K. 237 ; 40 E. R. 90. 

2844. Trusts capable of effective administration 
elsewhere — In place Intended by parties.] — Hart- 
well V. Colvin, No. 2868, post. 

2845. Proceedings Instituted to determine separate 
matter — Discharge of trustee.] — Gardiner v, 
Downes, No. 2641, ante, 

2846. Legitimacy of chlld.]-~(l) The ct. 

will not refuse to entertain a suit for the execution 
of the trusts of a settlement, where the settled 
fund actually exists, merely on the ground that 
the settled fund is so small as to be of no import- 
ance to the cestxii que trust, & that the settlement 
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was re^ly made to raise a different question 
[the legitimacy of a child], which the ct. would not 
have directly determined, by a side wind. Nor 
will the ct. ^ow such a question to be evaded by 
a counter settlement. 

(2) S^inblc : the ct. would not entertain such a 
suit at the instance of a stranger, not if it appeared 
to have been instituted with a malicious motive. — 
Gurney v. Gurney (1863), 1 Hem. & M. 413 ; 2 
New Kep. 100 ; 32 L. J. Ch. 466 ; 8 L. T. 380 ; 
9 Jur. N. 8. 614 ; 11 W. Jl. 659 ; 71 E. B. 180. 


:-~As to (1) Dbtd. Cooko v. Cooke (1806), 4 De 
2^^- (Generally, Reid. Anon. (1804), 2 Hem. 
& M. 121. Mentd. Slinprsby v. Slinprsby, [1912] 2 Cb. 21. 

2847. ,] — The ct. will not administer 

the trusts of a settlement made for the purpose 
of obtaining a declaration that an infant is 
illegitimate. — Cookio v. (Jooke (1h 06), 4 De G. J. 
& Sm. 704; 0 Now Rep. 134; 31 L. J. Ch. 469; 
29 J. P. 692 ; 11 .Tur. N. S. 633 ; 13 W. R. 697 ; 46 
E. R. 1093; suh ywm. Cooke v. Elmsaut., 12 
L. T. 408, L. C. 


2848. Instituted by stranger to settlement.] — 

Gurney v. Gurney, No. 2846, ante. 

2849. Settled fund of no Importance to bene- 
ficiary.] — Gurney v. Gurney, No. 2816, ante, 

2850. Where interests of infants concerned.] — 
This cl. has power to compromise the rights k 
claims of infants, U persons under disabilities, 
whore (hose liglits claims are merely equitable. 
It is a powder which has been continually e\(‘reised 
by the ct., & results almost necessarily from the 
jurisdiction wliich the ct. exercises over trustees. 
In the exercise of that jurisdiction the et. may in 
general order the trustees to deal with the trust 
property in whatever mode it may consider to b(‘ 
for the benefit of cestui s qae trust who are infants, 
or under disabilities ; A6 to say that cestui s que 
trust can, except under vei y special circumstances, 
undo wdiai the ci. has o]‘dei*cd to be done, would bf 
to rut away tli<" root of the jurisdiction (Turner 
L.J.). — ^Brooke v. Mostyn (Lord) (1864), 2 J)t 
G. ,T. &. Sm. 373 ; 6 New Rep. 206 ; 34 L. .1. Gli. 
05 ; 11 L. T. 392 ; 10 .Tur. N. S. Ill 1 ; 13 W. H. 
115 ; 40 E. R. 419, L. JJ. ; on apitealy suh yiom 
Mostyn V. Brooke (1866), I.. R. 4 11. L. 301. H. r^. 
Arniotaiiona : Consd. lie WoHh, Royer v. Maclean, |190.‘)] 1 

Ch. 848. Reid. Mleholls v. Corbott (ISitCi), Do O. .7. 

& Sm. 18; Fadello v, Homaid (1871), 19 W. R. 666 ; 

OoakH V. Boswell (1886), 11 App. Cas. 282. 


2851. .] — Wliere infants arc interested, 

subject to certain life interests, in a large portion 
of a t/j'ust estate, tlie et. will make an admirii.stra- 
tion order, although the other beneficiaries wisli 
the matter to be unfettered by such an order of the 
ct . — Rc Wilson’s Trust, Alexander v, Oaldpjr 
(1886), 1 T. L. R. 262. 

2852. .] — Testator gave a fund to trustees 

upon trust for his wife lor life or during widowhood, 
she “ maintaining, educating, & bringing up ” 
his unmarried sons under twenty-one his un- 
married daughters of any age. The widow main- 
tained & educated the children, but lived in 
adultery with a married man in the home she pro- 
vided for them ; — Held : this was not a proper 
performance of the trust imposed upon her, & the 
ct. could administer the fund . — Re G. (Infants), 
[1899] 1 Ch. 719 ; 68 L. J. Oh. 374 ; 80 L. T. 470 ; 
47 W. R. 491. 

2853. Administration of trusts of registered deed 
of arrangement.] — The ct. wdll not under ordinary 


circumstances enteHAin a suit for the administra- 
tion of the trusts of a deed registered under Bank- 
ruptcy Act, 1861 (c. 139). 

The bill alleged, & it appeared from the evidence 
in the suit, that the trustees had sold the goodwill, 
business & stock-in-trade of debtor to one of them- 
selves at a slight under value ; — Held : the circum- 
stance did not take the case out of the general rule, 
the Ct. of Bkpey. having sufficient power to deal 
with such questions. — Stone v. Thomas (1870), 5 
Ch. App. 219 ; 39 L. J. Cli. 168 ; 22 L. T. 359 ; 


XO \V . XU. .300, JJ. \J. 

Annotations :~-Apld. Hood v. N. E. Ry. (1870), L. K. 11 
Eq. 116. Consd. Jenuoy v. Boll (187G). 2 Ch. D. 647. 
Reid. PbillipH V. Furber (1870), 22 L. T. 288; Pike v. 
Dicklnyon (1871), 7 Cb. App. 01 ; KIIIh’h Tmstoo v. 

rinori a n Aun 7Uri%v*4-A 


X./1A t v</U. 

Dtxon -Johnson, [1926] A. C. 489. 
Wlnterson (1873), L. R. 10 Kq. 24 3. 


Mentd. Graham v. 


2854. Complications due to legal system of 
another country.] — De Quettrviij.e v. De 
Quettevilij], Rc De Quetteville (1903), 19 
T. L. R. 383, C. A. 

2855. Solution of doubtful questions — Persons to 
administer fund.j — Rc Durdtr’s Settlement, 
Rose v. Hill (1904), 48 Sol. Jo. 524. 

On application by trustee for directions.] — 

Sec Sect. 3, snb-s(‘ct. .5, ante. 

Interference with discretion of trustees.] — Nre, 
generally. Part V., Sect. 5, suli-sect. 2, post. 

After admission of lunatic’s will to probate.]— 
See Lunatics, Vol. XXXIll., p. 118, No. 27 1. 


Sub- sect. 0.~ Conditions for Forfeiture op 
Denepictary’s Interest. 

2856. General rule.]— (1) Bill by debtor, who 
Iiad ronveyod property to a trustee for the benefit 
of Ilia creclitor.s, to have the trusts of the deed 
administered by the ct.. ('barging that one of such 
creditors had fojf cited hi.s debt by a breach of his 
covenant not to sue or molest debtor ; — Held : 
creditors, pai ties to the deed, other than the trustee 
& creditor charged with the brc'ach of covenant, 
were sufficiently made parth's by being served witli 
copies of tiie bill under the R. S. 0., Aug. 1841, 
Ord. 23. 

(2) A ct. of equity will declare &> give effect to a 
forfeiture, wdiere such forfi'iture is incidental to 
the administration of a trust. — D itncombe v. 
Levy (1846), 5 Hare, 232 ; 11 .Tur. 202 ; 67 K. R. 
899. 

Condition against litigation about will.] See 

Wills. 

Condition against interference with management.] 

-- See WiLT>’. 


Sub-sect. 7. — Departure Prom Terms op Trust* 
A. In General. 

2857. General rule.] — Re New, Re Leavers, 
Re Morlp;y, No. 2866, post. 

2858. .] — Re Toj.lemaciie, No. 2867, post. 

2859. .] — In the exercise of its jurisdiction 

for the administration of trusts this ct., I appre- 
hend, has no power to make or authoiiso any leases 
or other dispositions of the trust property which 
the trustee could not have made himself. Thect., 
in such a case, whether it assumes the place of the 
trustee, or guides him in the discharge of his 


PART ni. SECT. 11, SUB-SECT. 6. 

2860 1. Where itUcrada of infanta con,' 
cerned.'l—Rc Crisp, Kx v. Gunn & 
Co., Ltd. (1908), 4 Ta«. L. K. 38.— AUS. 

t. Trust property in foreign courdry.^t 
— Where a trustee of lands situated In 


a foreiffn country in rcHldont here, the 
et . will (leeroc an execution of the trust. 
— Smith i’. Henderson (1870), 17 Or. 0. 

—CAN. 

a. Death of inislee.] — CuARTKRis v. 
CiiARTEBiH (1885), 10 O. R. 738.— CAN. 


b. Tovaryinoeatmeni,] Costello v. 
O’Rorke (1869), 3 I. R. Kq. 172.— 

IR. 

0 . Preaervdtion of infant* a property.] 
— lie Hurst, Hurst v. Hurst (1891), 
29 L. R. Ir. 219.— IR. 
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Sect. 11 . — Administration by court : Sub-sect. 7, A.f 
B. C. ; sub-sect. 8, A., B. <&: C.] 
duties, is still confined within tlie limits of the trust 
as constituted by its autlior, &; has no authority 
to go beyond these limits. Its business is to 
execute the trusts, not to alter them (Farweix, 
L.J.). — Re Hazeldine’s Tiulsts, [1908J 1 Gh. 34 ; 
77 I.. J. Ch. 97 ; 97 ].. T. 818 ; Sol. Jo. 29, 
V.A 

Annotations : -Mentd. lie Fox, Brooks v. Maraton, [1913] 2 
C^h. If}; Ii( Witham, Chadbimi t. AVJiifleld, [1922] 2 
Ch. 4 1 3, 

2860. When allowed — To dispense with consent 
required by trust deed.] — Where money is on marri- 
age to be laid out in a purchase, A settled to the 
common uses in a marriage settlement, adding the 
clause that the purchase shall be made with the 
consent of tin* husband »to wife, it makes no 
diversity, though no consent was given to any 
purchase made during the life of tlie husband 
wife ; for still tin* money shall bo taken as land. 

In this last case, I observe, it was admitted, 
that if there had not been the clause in the ai tides, 
that the purcliase should be made with the consent 
of the Imsband A: wife, it must have been taken as 
land : now such clause makes no manner of difier- 
ence ; for, upon a convenient- i)urchase being 
proposed, the ct. would have taken on thtunselves 
to judge thereof ; A:, without some reasonable 

objection made, would have ordered the money to 
be laid out in it, so that such clause seems to have 
been immaterial in the maiTiage articles, A as if 
omitted (Jkkyll, M.lt.). — Lechmere v. Gahusle 
(Earl) (1733), 3 P. Wms. 211 ; 24 E. H. 1033; 
ajfd. sub noyn. Eechmere v. Lpjchmbri: (Lapy) 
(1735), Gas. hmiK Talb. 80; 3 P. Wms. p. 22^, 
L. V. 

Annotations Refd. Itufisoll r. Smyllilcft (1780), 1 Cox. Eri. 
(.^an. 215 ; Tubbs r. Broydwood (18.31), 2 Buss.& M. J87; 
Wiijfhtson r. Macaulay (184.')). 4 Haic, 487 ; Barham r. 
Clarendon (1852), 10 Haro. 12(5 ; Hi Do Lancoy (ISGD), 
I-. R. 4 Fxeb. 345 ; Rr I'Tonneirs Settlmt., He Ffeiinoll’s 
Estate, Wnj^lit v. Ilelton, [IDJ 8J 1 Cli. 91. Mentd. Brown 
Dawson (1705), I’rce. Cli. 2J0 ; Wrifjhtson v. A. -(4. 
(1737), W’est temp. Hard, 187 ; Sanders v. Sanders (1739), 
West temp. Haul. (58G ; Deaeon r. Smith (1743), 3 Atk. 
323 ; Ellinorr. Carton ( 1 745), 9 Mod. Rep. 480 ; Pnlteney 
V. Darliuptoii (1 782). J Bro. C. (\ 223 ; Devese v. ]\mtet 
(1785), 1 Cojs. E(i. C,«R. 188 ; Sow den v. Sow'den (1785), 

1 Bro. C. V. 582 ; Wilson y. lMg{?ott (1794 ), 2 Ves. 351 ; 
Carthshoie r. Cbalie (1801), 10 Vcs. 1 ; ]*erry r, Jdielips 
(1810), 17 Ves. 17.5 ; (\)p:nn r. St<‘])benH (1835), 5 h. J, Ch. 
17 ; Mathias i\ Matbias (1858), 3 Sm. & C. 552. 

2861. Where departure would involve 

breach of trust.] -U'hc ct. has no jurisdiction to 
authorise nn act, wliidi, if done by trustees, would 
be a breach of trust. — Re Morrison, Morrison v. 
Morrison, [19011 1 Ch. 701 ; 70 L. J. Ch. 399; 
84 L. T. 383 ; 19 W. TG 441 ; 17 T. L. K. 330 ; 
45 8ol. Jo. 341 ; 8 Mans. 210. 

Annotations : — Distd. He New, He Leavers, He Morlev, [190 1 J 

2 Ch. 534. Apld. He ToUemaohe, [1903] 1 Ch. 457. 

Exchange & retention of shares.]— ^ce 

Gompanies, Vol. X., pp. 1029, 1030, Nos. 7138, 
7139. 

To carry on testator’s business.] — Sec 
Executors, Vol. XXTV., p. 559, Nos. 5980-5988. 
Transfer of business to limited company.] — 

See Exiccutors, Vol. XXIV., p. 707, Nos. 7972, 
7973. 

Preservation of property.] — See, generally, 
Land Improvement, Vol. XXX., pp. 274 et seq. 

PART III. SECT. 11. SUB-SECT. 7. 

— B. 

2862 1. Whether allowed.] -He Bkn- 

nm (1880), 8 P. R. 399.— CAN. 

286211. .]—He Indian Trusts 

Act, Re^HiRiNBAi Mrrwanji Dalal 

(1918), I. L. R. 43 Bom. 619.— IND. 


B, Departure Beneficial io Estate or Beneficiaries • 

Doctrine of salvage .] — See Land Improvement, 

Vol. XXX., pp. 279, 280, Nos. 41-61. 

2862. Whether allowed.] — Testator devised his 
advowson to trustees, to sell on the death of A. 
& divide the produce amongst certain persons. 
A. was the incumbent, so that on liis death no 
sale could be made until the vacancy was filled 
uj) : — Held : the ct. bad no jurisdiction to authorise 
a sale in the lifetime of A. on the ground that it 
would be beneficial to the parties. — Johnstone v. 
Baber (18d5), 8 Beav. 233 ; 4 L. T. O. S. 392 ; 50 
E. K. 91 ; .subsequent proceedivgs (1856), 22 Beav. 
662. 

Annotation : •Apld. Want v. StalJlbraPS (1873), L. R. 8 

Exch. 175 

2863. — .] — Part of the property of testator 

consisted of a cotton mill which he directed his 
trustees not to sell, nor to work themselves, but to 
let. The will also contained a direction to the 
trust oes not to lend any of the personal estate on 
mtge., & x'lrescribed certain strict modes of invest- 
ment. 

The cotton mill being out of repair could not 
be let <*18 it then stood ; the trustees, therefore, 
cntei’cd into a provisional agreement with a firm 
of cotton spinners by wdiich the latter agreed to 
lake a lease of the mill for twenty -one years, A 
io spend large sums of money in machinery & 
repaii’s, provided the trustees advanced to them, 
on the security of the macliinery, rather more than 
half the sum rc^quired for such macliinery k> rcpau*s, 
6c also a considerable sum in the erection of steam 
boilers. Sc other landlords’ lixtures. 

Under the terms of the will the trustees could 
not comxjly with such iiroposals ; but, upon it 
being clearly proved that such an arrangement 
would be liighly beneficial to tlie trust estate, & 
w’as one whicli it was not unusual for lessors in 
similar cases to enter into, the ct. sanctioned the 
agreement, Sz directed the costs of aU parties to the 
application to come out of testator’s residuary 
personal estate. — Re IjEe's Trusts (1875), 32 
L. T. 298. 

2864. ,] — Re New, Re Leavers, Re 

Moriaoy, No. 2806, pot.1. 

2865. .] — Re Tollicmacbe, No. 2867, post. 

C. Departure in Casc.H of Necessity or Emergency. 

2866. Whether allowed.] — Where in the 
administration or management ol a trust estate 
by the trustees, especially wh(‘re the estate con- 
sists of a business or of shares in a mercantile co., 
there arises an emergency or state of cir- 
stances which it may reasonably be supposed was 
not foreseen or anticixiated by the author of the 
trust & is unprovided for by the trust instrument, 
& which renders it desirable & perhaps even 
essential, in the interests of the beneficiaries, that 
certain acts should be done by the trustees, which 
they themselves have no power to do, & to which 
the consent of all the beneficiaries cannot be 
obtained by reason of some not being sui juris or 
not yet in existence, the ct. will exercise its general 
administrative jurisdiction by sanctioning, on 
behalf of all parties interested, those acts being 
done by the tmstees. — Re New, Re LEAVERS, Re 
Morley, [1901] 2 Gh. 634 ; sub nom. Re New’s 


2862 iii. .]— Ekrouson v. Fer- 

guson (1886), 17 L. R. Ir. 552.— IR. 

2862 iv. .] — Nkill v. Neill, 

[1904] 1 I. R. 513.— IR. 

2862 V. .] — Re Lees, Melville 

V. Lees (1915), 34 N. Z. L. R. 1954.— 

N.Z. 


PART III. SECT. 11, SUB-SECT. 7.— C. 

28661. Whether allmoed. — i?eTooHEy, 
Freehill V. Tooiiey (1906), 6 S. K. 
N. 8.W. 538 ; 23 N. S. W. N. 111.— 

AUS. 

2866 li. .] — Chalmers Hospital 

(Banff) Trustees, [1923] S. C. 220. — 
SCOT. 
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Part III. — ^Administration op Trusts, 


Settlement, Langham v, Langham, Re Leavers, 
Leavers v. Hall, Re Morley, Fraser v. Leavers, 
70 L. J. Ch. 710 ; 85 L. T. 174 ; 50 W. 11. 17 ; 
45 Sol. Jo. 700, C. A. 

Ar^taHona: — Distd. Re ToUomache, [190.'$] 1 rii. 95r>. 

Consd. Re Welle, Royor v. Macloan, 11903] 1 Gh. StS. 

Eeld. /ff Willis, Willis v. Willis (1901), 71 L. J. Ch. 73. 

Mentd. Re Houghton. Hawley v. Rlake, (1904] I Ch. G22. 

2867 . — — .] — rule laid down in Re New, 
Re Leaver.^, AV Morley, No. 280(5, a7ife, as to tho 
exercise by the ot. of its extraordinary jurisdiction 
in relation to the administration of trusts, in 
sanctioning acts by trustees going beyond the 
(^xpress provisions of the trust instrument, is 
limited to cases of emergency, & does not cover 
every case in which a particular act is desired to 
be done merely because it appears beneficial to 
the estate. For instance, tin* ct. will not sanction 
an unauthorised clmnge of investment proposed on 
the mere ground that it will be to tho advantage of 
the beneflciaries. Re Tollemache, [HIOS] 1 Ch. 
055 ; 72 L. .1. Ch. 539 ; 88 T.. T. (570 ; 51 W. R. 
597, (\ A. ; afff/. S. (\ sub oom. Re T., 72 L. .1. Ch. 
225. 


Sub-sect. 8. — ^Practice. 

A» In General. 

See, generally, Executors, Vol. XXIV., pp. 
770-782, Nos. 8001-8134. 

2868 . Trust created abroad — Administration 
proving more convenient in England — Whether 
portion of funds transferred for distribution abroad.] 
— (1) Where a trust for the benefit of creditors was 
created in India, but subsequent events made it 
more convenient that it should bo administered 
in England, the ct. refused to allow a portion of the 
trust fund in its hands to be transferred to the 
trustees for the purpose of distribution in India ; 

overruled a demurrer to a suit for its administra- 
tion here. 

(2) Wliero trusts can be conveniently &; 
effectually administered in the place intended by 
the parties, this ct. will not entertain a suit for 
their administration, but will drive the jiarties 
to that place (Lord Langdale, M.R.). — -IIart- 
\VELL V. Colvin (1838), 2 Jur. 984. 

2869 . Evidence —As to respective rights of bene- 
ficiaries — Whether adducible by trustee plaintiffs— 
Where interested beneficiaries appear.] — In a 
suit for the administration of a trust, wher(‘ the 
parties beneficially interested are before the ct., 
the trustees, although pltfs., ought not to enter 
into evidence as to facts relating to or showing 
the respective rights of the ceMui^ que trust . — 
Girdlestone V. Creed (1849), 8 Hare, 208 ; (58 
E. R. 334. 

Annotation : — Montd. Sinuett r. Herbert (1872), 7 Ch. App. 

232. 

2870 . Action by trustee against beneficiary— To 
avoid being sued for account — Carriage of decree 
given to beneficiary.] — A trustee iiling an 
administration bill against his cestui que trust 
in order to avoid a bill against himself for an 
account which he had neglected to render, was not 
made to pay costs, but the carriage of the decree 
was given to tho cestui que trust. — ^Naylor v. 
Smith (1867), 15 W. R. 528. 

2871 . Application for Joinder of actions — With 
claim for recovery of land — Application after service 
of writ — Whether too late.] — Pltf. indorsed his 
writ with a claim to administer the trusts of a will, 
& also to recover possession of certain land com- 
prised in tho will ; & served the writ on deft. 
Pltf. then took out a summons, under R. 8. (J., 
Ord. 17, r. 2, for leave to continue the action in 


its present form : — Held : the application was 
made too late. — Re Pilcheii, IhLCHER v. Hinds 
(1879), 11 Vh. 1). 995 ; 48 L. ,7. Ch. 512 ; 40 L. T. 
422 ; 27 W. K. (519; affd., 11 ( fi. D. p. 906, C. A. 
j ; -Mentd. Miisgravc r. StovciiH, [1 881 1 W. N. 

I 163,* Kendrick e. HobertH (1882), Hi }j. T. r»9 : Rush- 

brooko V. Farley (188.')). .'»2 L. T. C>12; Llo>d v. Ureal 

Wefltern DairlCB Go., [1907] 2 K. R. 727. 

2872 . Action by several trustees — Whether one 
trustee alone may appeal.] — Two of tho three 
trustees of a settlement brought an action to have 
the trusts administered under the direction of the 
ct. The judge dismissed the action with costs. 
One of pltfs. having declined to concur in an 
appeal, tlie other appealed alone. The Ot. of Appeal 
held that such an appeal was regular, & must be 
allowed to proceed ; &, being of opinion that a 
sulTicient ground had been shown for asking the 
direction of tho ct., a decree for administration of 
tho trusts was made. — EecuvETT v. Attwood 
(1881), 18 Ch. L). 54 ; 50 L. J. Ch. (587 ; 44 L. T. 
0(50 ; 29 W. R. 79(5, C. A. 

R. Service. 

See, geueralhf. Executors, Vol. XXIV., pp. 
771-773, Nos. 8008-8019. 

2873 . Service out of jurisdiction— When leave 
given — Property must be actually situate within 
jurisdiction — When leave asked for.] — (1) In 
order to bring a case within R. 8. C., Ord. XL, 
r. 1 (d), which provides for 8(‘rvice out of tho 
jurisdiction of the writ in an action for the execu- 
tion of tho trusts of a written instrument of which 
( he person to be served is a trustee, there must be, 
at the time when leave to effect such service is 
asked for, property subject to the trusts of the 
instrument actually situate within the juris- 
diction, & not merely property which ought to be, 
or, if the trusts were duly executed, would be, so 
situate. 

(2) On an application to set aside service in such 
an action on tho ground t hat when leave to serve 
out of the jurisdiction was obtained there was no 
proiicrty within the jurisdiction. Semble : the 
service may possibly be held good if it be shown 
that property has subsequently come within the 
jurisdiction. — Winter v. Winter, [1894] 1 (Mi. 
421 ; (53 L. J. Ch. 1(55 ; 69 L. T. 759 ; 8 R. 614. 

2874 . Whether service good — ^Property 

situate within jurisdiction — At time of application 
to set aside service.] — Winter v. Winter, No. 2873, 
ante. 

C. Proceedings against Absent Trustee. 

See Trustee Act, 1925 (c. 19), ss. 59, 67, 

2875 . Whether permitted — No representative of 
deceased trustee — Considerable balances due from 
trustee — One of parties entitled to take out adminis- 
tration.] — Wliere one of two trustees of an estate 
which was being administered in ct., died intestate, 
&, as was alleged, insolvent, after a decree for an 
account against himself & his co-trustee, & after 
the certificate made in pursuance thereof had been 
settled by the Chief Clerk, except in some formal 
particulars: — Held: tho proceedings ought to 
bo carried on in tho absence of a representative 
of his estate, although considerable balances were 
proved to be due from the trustees, & although 
one of the parties having the conduct of the cause 
was entitled to take out representation to deceased 
trustee. — Moore v. Morris (1871), L. R. 13 Eq. 
139 ; 41 L. J. Ch. 161. 

2876 . On proof of service of notice of order 

— Order made on originating summons.] — The 

ct. has no power under R. S. C., Ords. 11 & 16, 
r. 40, to give leave to servo out of the jurisdiction 
notice of an order for administration made upon 
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Seel. 11 . — Administration hy court: Sub^sect. 8, C, 
& 1). ; mh-sect. 9, A. <Sc B. la).] 
originating sammons. In such a case the person 
having the conduct of the proceedings can, with- 
out leave, give to the person interested who is out 
of the jurisdiction notice in writing of the making 
of the order, & that, if he does not appear & 
object, administration will be proceeded with in 
his absence : & then, if he does not appear, the 
ct. can, upon proof of the service of siich notice, 
proceed under the order in his absence. Senible : 
the ct. has no power to give leave to serve out of 
the jurisdiction a petition under Trustee Relief 
Act, 1850 (c. 00 ). — lie Cliff, Edwards v. Brown, 

( 1895] 2 Oh. 21 ; 04 L. J. Ch. 423 ; 72 L. T. 440 ; 4S 
W. R. 430; 11T.L.R.312; 39 Sol. Jo. 302, C. A. 
v4nno<a/ioi?8 Mentd. Deutsche National Bank v. Paul, 
ri898i 1 Ch. 283; Doulton r. Madras Corpn., 11920] W. N. 
91 ; Hunter v. Stadtlsche Hochscefisohoroi Gesselschaft , 
[1925) 2 K. B. 493. 

2877. .] — lie Bamford, Tomlinson v. 

Bamford (1904), 48 Sol. Jo. 698. 

/->. Jleprescniation of ConflicHruj Interests, 

2878. Whether separate counsel must be em- 
ployed — One of several trustees having beneficial 
interest — Interest not conflicting with duty.] - 

Gaunt v. Taylor, Mo. 2709, ante. 

2879. — .] — Where trustees arc repre- 

sented by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it is 
primd facie the solrs.’ duty to employ separate 
counsel to represent the independent trustee in 
order thtit the ct. may have the assistance of such 
separate counsel . — Bo Morgan, Brown v. Jones 
(1927), 71 Sol. Jo. 650. 

2880. For trustee & beneficiary.] — Be 

Bichards, Uglow V. Richards (1901), as rei)orted 
in 50 W. R. 90. 

Annotation : — Mentd. 1i(' Ilycler, Buidon v. Koarblej', [1914] 
I Ch. SO.L 

2881. .] — Be Burton, Danby v. 

Burton, [1901] W. N. 202. 

Annotation ; — Apid. Ite Moi^an, Brown v. Jones (1927), 71 
Sol. Jo. (550. 


SirB-SKCT. 9 . — What Orders Made. 

A, Account, 

2882. From what time ordered — Discretion of 
court — Account of rents & profits paid to person 
not entitled.] — Trustees entered into possession of 
rent & profits, & paid them over under a trust deed 
to a married woman to her separate use ; it after- 
wards appeared that she was not entitled to receive 
i hem, but that uiion the true construction of a will 
they ought to have gone to another person. That 
pei'son filed a bill & a decree was made in his favour, 
but an account of the rents & profits was only 
ordered fi'om the date of the filing of the bill : — 
Held : whether an accoimt should be directed from 
the filing of the bill, or from /in anterior time, is a 
matter of discretion, & in this case the discretion 
had been rightly exercised. — Vernon v. Wright 
(1858), 7 11. L. Cajs. 35; 28 L. J. Oh. 198; 82 
T. O. S. 11 ; 4 Jur. N. 8. 1113 ; 11 E. R. 16, 
H. L. ; affg. S. 0. sub nom. Wright v, Vernon 
(1864), 2 Brow. 439. 

Annotations : — Hentd. Wright v. Chard (1859), 4 Drew. 073 ; 
Lynch V. Knight (1861), 5 L. T. 291 ; Allgood v. Blake 
(1872), L. 11 . 7 Exoh. 339; Moore v. Slmkln (1885), 31 
Ch. D. 95. 


Trustees. 

2883. Whether ordered on footing of wilful de- 
fault — After decree for common account — Allega- 
tion of default.] — Cary v. Knowles (1868), 19 
L. T. 482. 

2884. — — No allegation of default.] — 

Where on bill, against a firm of solrs., who were 
the trustees of a settlement, for an account, but 
in which there was no charge of wilful neglect or 
default, & no relief prayed as against it, pltf. 
succeeded in establishing his case. The ct., in 
ordering an account, directed an inquiry as to 
deft.’s dealings with the trust fund, & if on taking 
the accounts it should appear that they bad been 
guilty of wilful neglect or default in the discharge 
of their duty, they should be charged, in taking the 
accounts, with such wilful neglect or default. — 
Nash v, Howell (1869), 21 L. T. 743. 

2885. Form of decree — Account of moneys 
received by infant trustee,] — By articles of settle- 
ment on the marriage of Mr. & Mrs. G. in 1874, it 
was ag-reed that the wife’s pi*opei*ty should be 
vested in a trust (‘e or trustees to be approved of by 
G. A his wife, upon tlie usual trusts of a marriage 
settlement with power to pm'chase a leasehold 
house. In 1875, G. wife purchased a leasehold 
house which was as.signcd to A. who agreed to hold 
it on the trusts of Uie articles. In 1883, a settle- 
ment was executed by which after reciting that the 
ju'operty consisted of the house, & certain other 
l)articulars, G. wife appointed R. to be trustee 
and assigned to him part of the property, & agreed 
that the rest should be transferred to him. In 
Feb. 1884, A. assigned the leasehold to R. who did 
not att-ain twenty-one until Nov. 1884. One of 
the children of the marriage took out in 1885 an 
originating summons against A. & R. to have their 
accounts taken : — Held : the proper course was 
to direct an account in the usual form against A., 
with an inquiry whellicr all or any & what part of 
the trust proiiorty had come to the hands of R. & 
wliat liad been lus dealings & transactions in respect 
of the same, as to the dates of & cu'cumstances 
attending such receipts, dealings, transactions. — 
Be Garnes, Garnes v. Applin (1885), 31 Oh. B. 
147 ; 55 L. J. Ch. 303 ; 54 T.. T. 141 ; 34 W. R. 127, 
C. A. 

Liability of personal representatives.] — See, gene- 
ratty, Executors, Vol. XXIV., pp. 681-706, Nos. 
7071-7311. 

H. Order for Payment into Court, 

(a) In General, 

See Executors, Vol. XXIV., p. 786, Nos. 
8159-8163 ; Trustee Act, 1926 (c. 19), s. 63. 

2886. Whether granted ex deblto justitiae — Dis- 
cretionary trusts still to be performed.] — Although 
the mere existence of a discretionary power in 
trustees over a fund afford s no reason why the ct. 
should not order payment of the fund into ct., 
unless such payment into ct. would interfere with 
the exercise by the trustee of such discretion ; 
yet where it appeared that trustees were about in 
the due exercise of a discretionary power to deal 
with a fund, the ct. refused to order payment into 
ct-., although the trustees had not actually parted 
with the fund. — Talbot v. Marshfield (1864), 2 
Brew Sm. 286 ; 12 B. T. 761 ; 62 E. R. 630. 

2887. .] — (1) The general rule, that 

where stock is standing in the names of trustees 
any party interested may have an order, ex 


PART III. SECT. 11, SUB-SECT. 9. 
—A. 

d. Whether ordered on footing of 
wilful default.]— v. Duuitt 
(1881), 2 N. S. W. Eq. 74.— AUS. 


PART in. SECT. 11, SUB-SECT. 9.— 
B. (a). 

•. Trustee resident oulsride jurisdic- 
tion .] — ^Where the trustee for infants 
I resided out of the jurisdiction, & a 


person resident within It had a contin- 
gent Interest In the trust fund, the fund 
was ordered to bo soenrod In ct. Instead 
of being paid over to the trustee.— 
STiLFMAN V. Campbell (1867), 13 Gr. 
464.— CAN. 
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dehiio j^istUicef to have it transferred into ct., does 
not apply to a case where there are discretionary 
trusts still to be performed. 

(2) Under the statutory power to vary securities, 
a stock mtge. is an improper investment. But 
where trust funds had been lent on stock nitgo. h 
retransferred before the institution of the suit : — 
Held : tliis, though a mistake on the part of the 
trustees, was no reason for depriving tliem of the 
control of the fund. — Bkomley v. Kelly (1870), 
89 L. J. Ch. 274 ; 18 VV. K. 374. 

2888* Trust fund in danger.] — Trust fund, wliicli 
under a power in marriage settlement liad been 
lent, decreed to be paid into ct. tlie trustees rej)re“ 
senting it to be in danger. — P ayne r. Collieu 
(1790), 1 Ves. 170 ; 30 E. B. 285, U. C. 

2889. .J — Fosteh V. Hewitt (1837), 1 .lur. 

839. 

2890. — .] — Where trust money appeals to 
have been invested on an improper security, it will, 
on motion, be ordered to be brought int/O ct. within 
a given time ; but if tiio case be proper, the period 
will be extended from time to time, to enabh' 
deft, to realise the security. 

Where part of a residuary estate has been in- 
vested on an improper security, «k- deft, has an 
interest therein, the ct., on being satisfied that 
there is no existing claim on the estate, sometimes 
coniines the amount to be paid into ct. to the share 
of pltf. 

An intestate died in 1820, leaving a widow & 
two infant children. The widow ailministered, <k 
in 1840 executed a deed which stated that the 
assets actually realised amounted to f^4,000, of 
which she had appropriated to herself £700, that 
the remainder had been invested on mtges.. wdiicli 
wore specilied. In her answer to a hill filed by one 
of tlie cliildren in 1843, she stated that this was 
wholly erroneous, that the residue amounted to 
£1,600 only, A that pltf. had received £390 on 
account of her one-third. TJie answer stated that 
the debts had been paid, but the statements were 
most unsatisfactory. A sum of £700 appeared 
to have been lent on an impro]jer security. The ct. 
on motion, ordered the whole £700 to be brought 
into ct. — SrouE v. Fold (1844), 7 Beav. 333; 49 
E. H. 1093. 

2891. .] ~A party having a contingent 

interest in a trust fund may, in a proper case, have 
it brought into ct. for his protection ; hut he must 
show some sulficient ground for it. 

Motion to pay trust fund into ct. refused, on the 
ground tliat there was no allegation of danger, & 
that the fund might, if necessary, bo aufOciently 
protected by a difitrinejas , — Boss v. Boss (1849), 
12 Beav. 89 ; 50 E. R. 994. 

Annotation R : — Distd. Governesses’ Benevolent Institution 

V. Husbridfiror (isr)4), 18 Beav. 467. Consd. Ee Sheppard’s 

Trusts (1862), 31 L. J. Ch. 788. N.F. Boherthon r. Scott 

(1866), 14 L. T. 187. 

2892. No allegation of misconduct against 
trustees.] — A residuary sum of stock, standing in 
the names of trustees, the dividends of which were 
paid by them to the parties entitled thereto, 
ordered to be transferred into ct. to the credit of 
the cause, on tlie application of a party entitled t/O 
a mere contingent interest in the fund, & not 
withstanding that all the parties entitled to vested 
interests therein w’cre satisfied with the conduct 
& custody of the trustees, & opposed the applica- 
tion. — B artlett v. BAR-i’LErr (1845), 4 Hare, 631 ; 
67 E. B. 800. 

Annoiaiions : — Folld. Marryatt r. Marry a ft (18.')4), 2 Eq. 

Ro^. 1138. Distd. Bromley r. Kelly (1870), 39 J.. J. Ch. 

2893. .] — Marryatt v, Marryatt, No. 2930, 

post. 


2894. ,] — In a suit for the administration 

of trust property the ci., on an application by the 
parties beneficially interested, & where there was 
no imputation against the trustees, ordered the 
trust money to be paid into ct. — Robertson v. 
Scott (1866), 14 L. T. 187. 

2895. .]“Bromleyp. KELi.Y,No.2887,a7d6’. 

2896. Party In possession without prim& facie 
right.] — When a ct. of equity traces out trust money 
in the hands of a person who has not primd facie a 
right to hold it, that money must be paid into ct. 

The foreign agent of a mercantile house in 
London, dealing in African produce, was appointed 
ox or. of A., a merchant at Sierra I.iCone, with 
directions to sell testator’s property, & invest the 
proceeds in the Bank of England. The agent 
accordingly wrote to his principals in Jiondon, 
advising them of consignments which he should 
make to them of bome of A.’s property, A, directing 
them to place the proceeds to his cretiit as exor. of 
A. The consignments were made, the merchants 
jilaced tlie proceeds to a separate account, namely, 
that of A.’s estate TTeld : the goods were speci- 
fically A not generally consigned, the produce 
of tlie consignments was trust money in tlio hands 
of the merchants, which, upon a motion in a suit 
filed against them by the representative of A. for 
an account, they were bound to pay into ct.-- 
Leigii V. Maeaulay (1835), I Y. A F. Ex. 200 ; 4 
L. J. Ex. Eq. 37 ; 160 E. B. 106. 

2897. Denial by trustee of plaintiff’s right.] — 
AVhen pltf. claims to be entitled, in a paiHcular 
character, to a fund in the hands of a trustee, & the 
trustee, by his answer, says he does not know 
whether pltf. fills that character or not, pltf. cannot 
have (he fund brought into ct. in the suit. — 
Hubless V. Elint (1839), 4 M 5 ^ ^ Or. 502; 41 
E. B. 193, L. (\ 

Jnnotahons : Reid. Green v. Pledprer (1841), 3 Haro, 165 ; 

EdwaidH V. EdwaidH (1853), 10 Hai'O, App. II, 03; 

SMnondh r..L'nklnH (1870), 24 W. 11 . 612. Mentd. A.-G. 

1 . Thompson (1810), 8 Haro, 106. 

2898. Trustee neither denying nor admitting 
plaintiff's right.] — Motion by infant cesiuis quo 
iru^i that deft., their trustee*, might biing a fund 
into ct., allowed whei'c, although deft, had not 
by liis answer admitted pltfs.’ title, he had not 
denied it. — Symonds p. Jenkins (1876), 34 L. T. 
277 ; 24 W. B. 512 ; 3 Char. Pr. Cas. 78. 

2899. Party trustee & sole beneficiary.] — Party 
ordered to pay money into et ., in which he claimed 
the sole benellcial interest, he being also a trustee 
of the fund. — I nman?;. Whitley (1841), .5 Jur. 287. 

2900. Benefit of Infants.] — Wliat has been the 
conduct of the father in this ease .... He is 
separated from his v/ife, not ai^parenily from any 
miseondiict or imputation of misconduct, hut in 
consequence of his pecuniary difficulties. He 
applied to a solr., by whom lie is told, that the 
only mode in which the property can be protected 
is by the institution of a suit in the ct. 

It is said that tliis };rotection would have been 
given to the infants, either by filing a claim, or by 
the trustees being required to pay the fund into 
ct. under Tnibteo Belief Act. It is true, that 
under the particular circumstances of the case, 
as they are suggested in the bill, either of these 
processes miglit have afforded adequate pro- 
tection ; but it is in the power of the ct., at the 
hearing of the cause, to judge of this question 
(Turner, V.-C.). — Smaij.wood p. Rutter (1861), 
9 Hare, 24 ; 20 L. ,T. Ch. 332 ; 17 L. T. O. B. 
118; 15 Jur. 370; 68 E. R. 390. 

Annotation: — Mentd. Stooden v. Waldon, [1910] 2 Oh. 393. 

2901. Trustee alleged to be withholding payment 
vexatiously.] — K ell p. Walker (1802), 36 Sol. Jo. 
830. 
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Sect. 11. — Administration by court: Sub-sect, 

2902. Property must be In actual possession.] — 

An originating summons was taken out under 
S. C., 188il, Ord. 55. by one of the residuary 
legatees under the will of testator, against the 
exors. 4fc tnistees tliereof, asking tliat certain 
questions or matters arising in the administration 
of the estate of testator might be determined & 
relief given in respect thereof. 

The summons asked that a sum of stock standing 
in tfie names of the trustees might be transferred 
inU) rt. ; that a mtge. deed for securing the pay- 
ment of a sum forming part of testator’s estate 
might be deposited in ct. ; that the trustees might 
be ordered to pay into ct. a sum forming part of the 
estate & improperly used by them in their respec- 
tive businesses ; for proper accounts ; a declara- 
tion of the lights & interests of the persons 
beneficially entitled ; that so far as might be 
necessary for the purposes aforesaid tlie estate 
might be administered by the ct. ; & that the 
timstees might be ordered to pay the costs. It 
was objected that the case ought to have been 
commenced by a writ in an action, inasmuch as 
trustees could not i)roperly be charged with wilful 
default by an originating summons : — Held : the 
ct. had jurisdiction, upon an origimiting summons, 
to order payment into ct, of moneys which had 
been receiv'^ed by trustees tV: improperly applied 
by them ; therefore, to gi’ant the relief asked 
for in the present case. — lie (^iiapman, Fakdeli. v. 
('fiAPMAN (188(1), 5t L. T, 13. 

Annotation .’-“Overd. Nutter v. Hollan'h f 189 11 3 Ch. 108. 

2903. .] — Money will not he ordered to be 

paid into ct. by exors., adniimstrators, or trustees 
under 11. S. C., Ord. 55, r. 3 (d), unless it is actually 
in their liands. It is not sufficient that it has been 
in Ihoir hands that they are responsible for it. 
—Ntjtteh V. Holjand, [18041 3 Ch. 408; 73 
L. J. Oh. 032 ; 71 Ji. T. 508 ; 43 W. K. 18 ; 38 
Hoi. Jo. 707 ; 7 11. 401, C. A, 

Annotations : — Apld. Cromptou & Evaim' Union Bank v. 

Burton, 11895] 2 Ch. 711. Refd. Pullingcr v. Barnato, 

Barnato-Pullingor Pool (1890), 12 T. L. II. 280. 

2904. Sufficiency of denial of possession.] — 

In answer to an interlocutory motion that deft, 
should pay into ct. money wliich arose from the 
sale of shares, of which ho had been a trustee for 
pltf., but which he alleged though pltf. denied it, 
tliat pltf. had given to him, deft, admitted that 
he had received the proceeds of sale, & had trans- 
feiTod the shares to the purchasers. But he 
deposed : “ Before any question was raised as 

to the transfers I in good faith paid away & 
disposed of all the purchase-money in the belief 
that I was entitled thereto, & no part thereof is 
now in my hands, & I have no power over the 
shares or any of them : — Held : it was not shown 
that the purchase-money was not under deft.’s 
control, & he must be ordered to pay the amount 
into ct. — Re Benson, Elletson ‘ v. Piixebs, 
[1899] 1 Ch. 39 ; 68 L. J. Ch. 5 ; 47 W. R. 264 ; 
sub norn. Re Benson, Ellitson v. Fillers, 79 
L. T. 590. 

(6) Where Possession of Tru.st Funds Admitted. 

See Executors, Vol, XXIV., pp. 713-715, 
Nos. 7397-7425. 

2905. Discretion of court.] — (1) A motion under 
It. 8. C., Ord. 32, r. 0, for an order against deft. 

PART III. SECT. 11, SUB-SECT. 9. 

— B. (b). 

2906 i. Discretion of court.]— DUNvnv 
V. Wallace (1803), 5 N, S. R. (i old.) 

383. — CAN. 


on admissions of fact must be made by all pltfs. 
in the action, & not merely by some of them. 
Where, in an action by a tenant for life &; the 
reversioners under a settlement against the trustees 
to make good a breach of trust, the reversioners 
alone moved under the above rule for an order on 
one of defts. to pay capital moneys into ct., on 
admissions, the ct. refused to entertain the motion 
in the absence of the tenant for life. 

(2) An order on admissions is not a matter of 
right, but is in the discretion of the ct. — Re 
Wright, Kirke r. North, [1895] 2 Ch. 747 ; 65 
B. J. Ch. 37 ; 73 L. T. 396 ; 44 W. K. 125 ; 13 
R. 849. 

2906. Assertion of claim of right.] — Deft., who 
admits in his answer the possession of property 
upon a trust, will bo ordered to pay it into ct., 
although he sets up a claim to it ; if, ufion the 
facts disclosed in the answer, the ct. is satisfied 
that this claim is not well founded. — D el I^ont v. 
1)e Tastet (1824), 2 L. J. O. S. Ch. 140. 

2907. Whether order made upon Interlocutory 
application.] — A deft, who had covenanted to pay 
a sum of money to the trustees of his marriage 
settlement, but had omitted to do so, ordered, upon 
motion in a suit for the performance of the trusts 
of the seillement, to pay the money into cf. 

Whore tlie answer contains a clear admission 
that there is trust money in the hands of deft., 
the ct. will always, on an interloeutory application, 
order is to be paid into ct. — R oth well v. Rotii- 
WELL (1825), 2 Him. <fe St. 217 ; 57 E. R. 328. 

Consd. Richardson v. Bank of England 
(1838), 4 My. & Or. 105. Reid. Lodwick v. Day (1814), 
3 L. T. O. S. 4 ; lie Wright, Kiikc v. North (1895), 13 
R. 849. 

2908. .] — The ct. refused upon an inter- 

locutory application by a party claiming as cestui 
gue trust, to order money, alleged to b(‘ trust money, 
A admitted to be in the bands of deft., to be paid 
into ct., where deft, under circumstances stated 
on the record, claimed a title to the money for 
his own benefit, & did not, by his answer, admit 
his liability to pay it. — K night v, Haythorne 
( 1840), 4 Jur. 360. 

2909. .J—The practice of ordering payment 

of money into ct. by deft, upon interlocutory 
motion, on the ground of admissions made by 
him, ought not to be extended any further than 
it was extended in Freeman v. Cox (1878), 8 Ch. 
D. 148 . — Neviu.e V. Mattiiewman, [1891j 3 
(^h, 345 ; 63 L. J. Ch. 734 ; 71 L. T. 282 ; 42 
AV. R. 675 ; 38 Hoi. Jo. 691 ; 7 R. 511, C. A. 
Annotations : — Consd. Croiripton &: Evan’s Union Bank v. 

Burton, [1895] 2 Ch. 711. Distd. Piilllngor v. Barnato, 
Bamato-Pnllinger Pool (1890), 12 T. L. it. 280. Refd. Re 
Wright, Kirke v. North (1896), 13 R. 849. 

2910. Admission made by joint trustees — Amount 
specified by one.] — Three trustees admitted that 
trust money was standing in their joint names, 
but one only specified the amount : — Held : this 
was insufficient to found an order for its payment 
into ct. — Boschetti v. Power (1844), 8 Beav. 
98 ; 14 L. J. Ch. 63 ; 4 L. T. O. S. 231 ; 8 Jur. 
1085 ; 60 B. R. 39. 

Annotations : — Refd. Freeman v. Cox (1878), 8 Ch. D. 148 ; 
HoUlfl V. Burton. [1892] 3 Ch. 220 ; Novlllo v. Matthew* 
man (1894), 03 L. J. Ch. 734. 

2911. Admission as to part of funds.] — A trustee 
charged with misapplication of trust money 
admitted by his answer that he had misapplied 
three sums, & set forth a debtor & creditor account, 


2906 H. .1 — Loasby V, Eqan (1894), 10 Man. L. R. 150.— CAN. 

(1895), 40 N. S. k 74,— CAN. 

2907 li. .] — Whitewood v. 

29071. Whether order made nponinteT’ Whitewood (1900), 20 C. L. T, 254 ; 
locvtory application.y- Bole r. Mahon 19 P. R. 183. — CAN. 
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in which he credited liiinsell with, amongst others, 
those three sums, & also with a fourth sum 
which was equally inadmissible, but which turned 
the balance of the account in his favour. On a 
motion for payment of the three sums into ct. : — 
Held : pltf., not having in his motion challenged 
the fourth sum, the motion could only be gi‘anted 
to the extent to which tiic answer admitted a 
balance after striking those three items out of 
the discharge. — Nokes v. Seppings (1840), 1 
Coop. temp. Cott. 194 ; 2 Ph. 19 ; 41 E. Ji. 848, L. C. 

2912 . Ambiguous admission by one trustee.] — 
Where one of two trustees admits by his answer 
that a certain fund is in the hands of liimself 6c, 
his co-trustee, but uses such language as is 
admitted to import that he dealt witli it, although 
the expression is ambiguous the ct. will, on motion 
on the answer, order x^ayment into ct. of such 
fund.— PiNCE V. Beattie (1857), 5 W. li. 016. 

2913 . Application by one of several beneficiaries 
— Amount paid in.] — H amond v. Walker, No. 
2931, 2^ost. 

2914 . Title prima facie In plaintiff.] — In order 
to justify an order for x)aj ment into ct. of a trust 
fund it is sutlicicnt that the trustee’s answer 
contains an admission of such a primd jade title 
in pltf. as to afford a reasonable exx^ectation of 
l^ltf. succeeding at the hearing in making out Jiis 
title. — Whitmore v. Tcirquand (1800), 1 Jolin. 6c, 
11. 290 ; 70 E. II. 759. 

2915 . Effect of formal denial.] — Money will not 
be ordered to be brought into ct. upon motion 
before decree, unless it apxjears clearly ux^on the 
answer to belong to x^ltf. Wliere the admissions 
made by the answer show deft, to bo a trustee of 
money, a mere forJYial denial of the fact will not 
prevent him from being ordered upon motion to 
bring the money into ct.-— II agell v. Currie 
(1807), 2 Ch. App. 449; 30 L. J. Ch. 448 ; 10 
L. 307 ; 15 W. K. 005, L. JJ. 

Anrojlaiion .’—lAenid. Ogilvie v. Currie (1808), 37 L. J. Cii. 

541. 

2916 . Separate property of married woman — 
Restraint on anticipation — Application for seques- 
tration by husband.] — By marriage settlement in 
1850 certain x^reperty was settled to the sex)arate 
use of the wife for life, without power of anticix)a- 
lion, with divers remainders over. In 1800 the 
wife left her husband, 6c, in 1808 he instituted a 
suit against her in tJie Divorce Ct. for restitution 
of conjugal rights. Judgment was given against 
the wife with costs. The wife witlidrew from 
the jurisdiction, 6c declined in any way to obey 
the judgment. In Mar. 1870, the husband pro- 
cured from the Divorce Ct. a writ of sequestration 
against the separate x^ropcady of the wife for the 
costs of the suit. In Oct. 1809, certain instal- 
ments of dividends 6c interest on the settled x>ro- 
perty fell due, 6c were received by one of the 
trustees, who retained it in his hands. In Deo. 
1809, a hostile suit was instituted by the wife 
against the trustee to comx^el the x^ayiR^nt of 
the dividends & interest in question, 6c for the 
removal of the trustee, but not asking for the 
general administration of tlie trust fund. The 
trustee, by his answer, admitted tliat he had in 
his hands the sum of £5,105 Is. 9d. being the 
greater part of the entire fund. A few days after 
filing his answer the trustee filed a bill in the 
Rolls Ct. for the administration of the tioists of 
the settlement. On motion by the wife, in the 
first of the two suits, that the trustee might bo 
ordered to pay into ct. the entire sum admitted 
by him to be in his hands : — Held : regard being 
had x^rincipally to the restraint on anticipation 
contained m the settlement, the money ought to 


be paid into ct., notwithstanding the writ of 
sequestration, 6c notwithstanding that the wife’s 
bill had not x-rayed the general administration 
of the trust fund. — Miller v. Miller (1870), 
18 W. R. 750. 

2917 . Admissions contained in letters — Before 
action brought.] — Trust funds may be ordered to 
be brought into ct. by the trustee, an accounting 
X^arty, upon admissions contained in letters 
written before action brought that he has received 
the money, & a recital to that effect contained 
in the settlement, his execution of which as 
trustee has been proved, altliough there is no formal 
admission in his ideadings or affidavits that he 
lias received 6c holds the money. — Hampden v. 
Wallis (1884), 27 Ch. D. 251 ; 54 L. J. Ch. 1175 ; 
51 L. T. 357 : 32 W. K. 977. 

AmMlaiiona : — Apld. "Wanklyu v. Wilson (1H87), 35 Cli. D. 

180 ; Re Boeny, Ffroiich v. Sprostou (181)1), 42 W. U. 

377. 

2918 . — .J — Deft., one of the trustees 

of a settlement, in letters written to x>lth, his 
eo-trustee, before the commencianent of this 
action for the administration of the trusts, ad- 
mitted having received £300, part of the trust 

I funds, 6c invested it in an unauthorised way. 
1*1 tf., after deft, had appeared in the action, took 
out a summons to have the £300 brought int-o ct., 
6c made an affidavit deposing that ho had jjaid 
the money to deft., 6c stating the admissions 
contained in doft.’s letters as to its application. 
Deft, did not answer this affidavit or adduce any 
evidence. Tlie judge ordered the money into ct. 
on the ground that the lettei'S were a sufficient 
admission within R. S. C., Ord. 32, r. 0 : — Held : 
as deft, liad not met the affidavit, there was a 
sufficient admission that the money was in his 
liands. — Freeman v. Cox (8 Ch. 1). 148) approved 
6c followed. Qu, : whether tlie letters were 
not a sufficient admission within R. S. C., Ord. 32, 
r. 0. — PoRRETT V. White (1885), 3J Ch. D. 52 ; 
55 L. J. Ch. 79 ; 53 L. T. 514 ; 34 W. R. 05, C. A. 
Annotations : — Apld. Woiiklyn v. WUhoii (1887), 35 Ch. D. 

180: He Beouy, Ffrcach v. HproaUm, 11804] 1 ('h. 409. 

Refd. Re Wright, Klrke v. North, 11805] 2 Ch. 747. 

2919 . Admission made by mistake.] — Under a 

settlement II. was absolutely entitled to a trust 
fund which had been invested on mtge., but which 
was called in by J., tlie surviving trustee of the 
settlement, in Aug. 1803. At that date J. was in 
X)artner&hix> with B. in tlie business of solrs. The 
tmst fund was, as 11. alleged, x^md by J. to & was 
received by .1. 6c B.’s lirm, 6c was paid into their 
hanking account. In Dec. 1890 the XJRi’tnershixi 
between J. A B. was dissolved by mutual consent, 
it being ai'ranged tliat all debts due to owing by 
that lirm would be received 6c x^aid by B. Ax^pJica- 
tion having been made by II. to B. to produce a 
security showing the investment of the 

trust fund, but without any satisfactory result, 
an action was brought by II. against J. & B. 
claiming that the trust fund should be paid into 
ct. ; 6c consequential J-eJief. There being an 
admission in S.’s stat/cment of defence 6c answer 
ix) interrogatories to the effect that the trust fund 
had been paid by J. into the banking account of 
the firm, thereby making the firm responsible 
for it, the judge made the usual order at chambers 
upon B. to pay the trust fund into ct. A motion 
having subsequently boon made before the judge 
in ct. to discharge that order, upon the ground 
that tlie admission was inserted by mistake 6c 
was not in accordance with the fact, the judge gave 
B. leave to amend his statement of defence 6c 
to put in a further answer to the interrogatories, 
the indulgence being allowed on the terms of B, 
paying the costs ; — Held : the discharge of the 
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Sect, 11 . — Administration hy court : Subject, 9, B, 
ih) cfi: (c), C., D. d: E, ; sub-sects. lOcfc'll. 
Partly. Sect.l. ] 

order made in chambers ouglit not to be granted 
except on the terms of B. paying the money into 
ct.— -ITollis V. Burton, [18921 226 ; 07 

L. T. H6 ; 40 W. R. 010 ; 30 Sol. Jo. 025, V. A. 
Annotations : — CoiUld. lie Beeny, Ffrunuh r. Sprobton, 11894] 
1 Ch. 499. Reid. Nutter v. Holiand (1894), 71 B. T. 508. 
2920. Admission made orally.] — The ct. has 
power to order money to bo paid into ct., under 
R. 8. 0., Ord. 32, r. 0, upon an admission of defen- 
dant, even though made orally & not contained 
in any written document.—- Re Beeny, Fprench 
V. Sprohton, [18941 1 Ch. 499 ; 03 L. J- Oh. 312 ; 
70 L. T. 100 ; 42 W. R. 377 ; 38 Sol. Jo. 235. 
Annotation Refd. EUiw v. AUen, [1914] 1 Cb. 904. 


{(’) On whose Application Order Made. 

2921. General rule.] — General rule as tt) pay- 
ment of money into ct. is that pltfs. must bo solely 
entitled, have such an interest jointly witli 
others as to entitle them, on behalf of themselves 
k, of those others to have the fund secured. — 
Freeman v. Fairlie (1812), 3 Mer. 29 ; 30 E. R. 
12, L. O. 

Aniwiaiiona : — Apld. Symonds v. Jonkins (1876), 34 L. T. 

277. Reid. Wood V. Downes (1812), 1 Vch. & B. 49 ; 

Roy V. Qil)bon (1844), 4 Haro, 05. Mentd. Alroy v. Hall 

(1848), 2 Do (J. k Sm. 489 ; Ooodchap v. Wcavinjf (i852), 

16 Jut. 686 ; Macdonald v. Richardson, Rlchardnon v. 

Marten (1858), 1 Uiil. 81 ; Lazarus v. Mozley G869), 1 

L. T. 3. 

2922. Trustee.] — Payne v. Collier, No. 2888, 
ante. 

2923. Against co- trustee.] — Foster v. 

Hewitt (1837), 1 Jur. 839. 

2924. Cestui que trust.] — Wlierc a trustee of a 
residue liad transterred a sum of (’oiisols into his 
own name, & had permitted his Cfsiai que trust to 
receive & appropriate the dividends for a long 
series of years under a power of attorney, & had 
died without further earmarking the fund, & his 
next of kin refused to meddle in the matter : — 
Held : there was sufiicient evidence to entitle the 
cestui que trust to have the money paid into ct. — 
Jle Thornton’s Trusts (1801), 9 W. R. 475. 

2926. Person having contingent interest.] — 
BAitTLETT V. Bartlett’, No. 2892, ante. 

2926. In proper case.]— Rubs v. Ross, No. 

2891, ante. 

2927. Where no imputation against 

trustees.] — Right of a party, entitled contingently 
in jemainder, to have the ti'ust fund brought into 
court at the hearing, though there be no imputation 
against the trustees. — GovEitNEs&Es’ Benevolent 
Institution v. Rusbridger (1854), 18 Beav. 467 : 
62 E. R. 184. 


2928. Whether all persons interested in fund 
must apply.] — On an application for payment of 
money into ct., it was objected that persons having 
an interest wore not before the ct. The order was 
made, on the undertaking of pltf. to make tliem 
parties. — Whitmarsji v, Robertson (1840), 4 
Beav. 26 ; 49 E. R. 246. 

2929. .] — order may be made for pay- 

ment of money into ct., although some of tlic 
persons interested in the money are not before the 
ct.—WiLTON u. Hill (1852), 2 De G. M. & G. 807 ; 
42 E. R. 1088, L. JJ. 


Mentd. Hind v. Whitmore (1856), 2 K. & J. 
458 ; M'Cann v. Borradalle (1867), 37 L. J. Oh. 124. 


-.] — In a suit instituted by one of the 


cestuis que trust against the trustees to administer 
the trusts of a will, a motion was made by pltf. 
that the trustees might be ordered to bring into 
ct. certain sums of stock admitted to form part of 
the trust funds; — Held: (1) the stock must be 
paid into ct., although there wAs no allegation of 
misconduct or want of contldenco in the trustees ; 
(2) the remaining cestuUt que trust were not 
necessary parties to the suit, & it was not requisite 
to serve them with notice of this motion. — 
Marryatt V. MARRYArr (1854), 2 Eq. Rep. 1138 ; 
23 L. J. Ch. 876 ; 23 L. T. O. 8. 218 ; 2 W. R. 676. 

Annotation: As to (1) Refd. Broinloy v. Kelly (1870), 18 
W. K. 37L 

2931. Effect of application by single bene- 

ficiary — Order made only as to beneficiary’s share — 
Where conduct of trustee proper.] — A trustee 
admitted the whole of a trust fund, to a consider- 
able amount, to be in his hands. The conduct 
of the trustee being proper, the ct. will not, on an 
application by one of several cestuis que trust, 
order payment into ct. of more than the aliquot 
share of the particular cestui que trust making the 
application. 

Semblc : the ct. has, on such an application by 
any single cestui que trust, authority to order the 
whole fund to be brouglit into ct., if the ct. shall 
so think lit. — H amond v. Walker (1857), 3 Jur. 
N. 8. 686. 

2932. Whether order made as to whole 

fund.] — Hamond v. Walker, No. 2931, ante, 

2933. Motion under R. S. C., Ord. 32, r. 6 — 

Admission of assets by trustee.] — Rc Wright 
Kirke V. North, No. 2905, ante, 

C, Order for Payment Out of Court, 

2934. To trustees — When estate completely ad- 
ministered.] — Where an estate has been completely 
administered the ct. will, in general, order the 
funds to bo paid out to the trustees, & will not 
interfere with their disci'clion where they are 
agreed. — Butler v. Withers (1860), 1 John. &- 11. 
332 ; 4 L. T. 736 ; 70 E. R. 774. 

2935. With directions as to division.] — 

The ct. will, in eej'tain circumstances, direct 
transfer of funds in ct. in an administration action 
out of ct. to the trustees of the settlement made by 
the will, & will direct them to divide the same & the 
trust estate in their hands, together representing 
the residue of the estate by appropriating tlio 
investments to & amongst separate sets of trustees 
of the settled shares ot testator’s children in th(3 
proportions to which they were entitled under the 
will. — Re Scott, Scott’ v, Scott (1926), 71 Sol. Jo. 
430. 

D, Orders as to Payment of Income. 

2936. Order for payment to cestui que vie — Sur- 
viving trustee absconding.] — A surviving trustee 
of funds absconds : the ct. directs the dividends 
of those funds to be paid to cestui que vie. — 
Wharton v. Massey (1770), Dick. 429 ; 21 E. R. 
336, L. C. 

2937. Whether order made for payment to some 
trustees only.] — Order under circumstances to pay 
dividends to trustees, or one of them.— Short- 
bridge’s Case (1806), 12 Ves. 28 ; 33 E. R. 11, 

L. G. 

2938 . ,J — Upon an investment of money 

paid into ct. in respect of lands taken by a railway 
CO. Ordered, that payment of the dividends 
might be made to the trustees “ or either of them.” 


PART 111. SECT. 11, SUB-SECT. 9. admitted that he has funds of testator ’a funds Into ct., & also to lodge In ct. 

onoo • m estate, In his hands, may be compelled all securities representing such funds. 

1 . — Against co-trustee.) at the suit of his co-oxor. & oo-trustee, — Dunphy v. Wallace (1863), 6 

An exor. & trustee who has by his pleas on sufladent grounds shown, to pay such N. S. R, (1 Old.) 883. — CAN, 
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— J*« Clinton (18G0), 6 Jur. N. S. 001 ; 8 W. K. 
492. 

Annoiaiion : — ^H.P. Re Carr, Carr v. Carr (1888), 36 W. 11. 

688 . 

2939. -.] — The ct. may, if it see fit, make the 

dividends arising from an investment of a fund in 
ct. payable to one of several trustees. — Re Coul- 
son’s Bettlkmknt (18(57), 17 L. T. 27. 

2940. .] -Milne v. Gilbert, [1875] W. N. 

128. 

2941. .] — It is not desirable as a general 

rule to order income to bo paid to ti*u.stec 3 , “ or 
either of them,” according to the form in Setori on 
Decrees, p. 88, Sect. 4, No. 2. — Re Oaiui, Carr v. 
Carr (1888), 36 W. R. 688. 

E. Sale. 

See, generally, Sale of Land, Vol. XL., pp. 52- 
60. 

Sub -SECT. 10. — Effect of Order fcui 
Administration . 

Sec, generally, Executors, Vol. XXIV., pp. 
799-804, Nos. 8287-8330. 

2942. Power of trustees determined.] —In this 
action for the administration of the trusts of a 
settlement, estates were directed to be sold, k, 
the proceeds being paid into ct., the chief clerk 
certified that the fund in ct. was divisible among 


three persons A., B., & C. The shares of both B. 
& C. were at difierent times mortgaged to two 
persons. The second mtgee. in June, 1876, gave 
notice of his mtge. to tlie trustees of the settlement. 

In Jan. 1877, the first mtgee. obtained a stop 
order on the fund in ct. The chief clerk certified 
tliat the second mtgee. was entitled to priority 
over the first mtgee. on the ground of prior notice. 
On summons to vary the chief clerk’s certificate : — 
Held : when the ct. took upon itself the ailministra- 
tion of the fund, the trustees ceased to have any 
power over it, k the stop order must prevail over 
the notice to the trustees. — Pinnock v. Baiusy 
(1883), 23 Ch. D. 407 ; 62 L. J. Ch. 880 ; 48 L, T. 
811 ; 31 W. R. 912. 

Annotation: — Reid. ytepheuB v. Groeii, Gioen, r. Kul^ht 
118951 2 Ch. 148. 


SuB-sKCT. 11 . — Posts. 

Sec, gcticrally. Executors, Vol. XXIV., pp. 
823-863, Nos. 8669-9017. 

Costs of legal proceedings generally.! — Sec 
Sect, 3, .sub-sect. 3, aide. 

Costs of application for directions.] — See 
Sect. 3, sub-soefc. 5, C., ante. 

Adjustment as between capital &; income.] — 
See, generally. Settitements, Vol. XL., pp. 686- 
689, Nos. 2208-2247. 


Part iV. — Duties of Trustees. 


Sect.!. IN GENERAL. 

2943. Duty to act in trust — & concur In all 
necessary acts.] - -O. was a])poiuted, with five 
other trustees, under a deed wJiich provided that 
every act done under the trust should be with the 
concurrence of at least tlu*ee of tlie trustees. 
Three of the trustees advanced part of the trust 
fund to Iv., one of th(i parties interested, upon the 
security of an insurance ui)on his life, in which 
act O. refused to concur. Upon tlic death of K. 
the insurance ofiice, before payment of the money, 
required a discharge from all the trustees, of whom 
only three remained alive, in which discharge O. 
having refused to concur — Held : he should 
execute the discharge, k concur in all lawful & 
necessary acts to give eOect to the trust. — 
Ouchterlony V. Lyneduch (Lord) (1830), 7 
Bli. N. S. 448 ; 6 E. R. 839, U. L. 

2944. While remaining trustee.] — 

(1) Trustees & exors. who, for upwards of a year 
after their testator’s death, allowed a considerable 
poiiion of the assets to lie unproductive in the 
hands of a banker who failed, were, under the 
circumstances, charged with the loss. 


(2) A man may renounce a trust or he may 
refuse to undertake it, but haviug once accepted 
it, . . . he must discharge its duties, so long as his 
character of trustee subsists (Jjoiu) Brouchiam, 
(’.).— Moyle v. Moyle (1831), 2 Puss, k M. 710 ; 
39 E. K. 566, L. V. 

Annotations : As to (1) Distd. .Tolnison v. Nuwtou (1853), 

11 Hare, 160 ; Wlllcs v. Groom (1866), 25 L. J. Ch. 724. 

2945. Duty not to dispute possession of cestui 
que trust,]— -Trustees not to dispute the possession 
of tlieii* ccs/ui qua lrusi.~ -Armbtronu d. Tinker v. 
Peirse (1766), 3 Burr. 1898 ; 97 E. R. 1159. 

2946. Ejectment of tenant for life — lia- 

bility of trustees for accidental deficiency in rent.] — 
Trustees, who joined with remainderman to eject 
cestui que trust for life, not excused from malang 
good the whole rent reserved by subsequent 
accidental deficiencies. - Kaye v. Powiol (1791), 
1 Ves. 408 ; 30 E. R. 410, L. 0. 

2947. Duty nut to dispute title of cestui que trust.] 
— It is not competent for a trustee to dispute the 
title of his cestui que trust. -Pearson v. Hmedley 
(1838), 2 Jur. 768. 

2948. Duty to disclose bias or interest — Before 


PART III. SECT. 11, SUB-SECT. 9.— E. 

f. Whether order made vpon inter- 
locidory appHcatioii.] — Townshenj) r. 
Brown (1890), 22 N. S. 11. 423.-— 

CAN. 

g. Petition hy trustees of English 
trust — To sell land in Hcolland ,] — 
Trustoos under an English truht having 
obtained the sanction of Iho High Ct. 
ot Justice in England, petitioned the ct., 
in the exerciso of its nobde ojflcium to 
authorise the sahi of certain heritable 
subjects belonging to the trust estate 
which were situated in Scotland. The 
ct. granted the petition. — Allan's 
TKUS’rXBS (1897), 24 R. (Ct. of Sese.) 
718 ; 34 8c. L. R. 632 ; 4 S. L. T. 
361.— SOOT. 


PART III. SECT. 11. SUB-SECT. 10. 

h. Trustees directed to bring necessary 

S 'opcrties intopossejision. ] — Gu A55 a W \ R 
UBAiNKHAxr. Yawak Husain (1905), 
I. L. R. 28 AU 112.— IND. 

PART IV. SECT. 1. 

2947 i. Duty to dispute title of 
ctslui que (rus/.l— Equity wiU not 
permit a truHtce to evict his cestui que 
hnwrf.— 8niNE v. Gouoii (1811), 1 Ball. 
& B. 436.- IR. 

2947 il. .] — This ct. looks upon 

the equitable right as if it wore the 
oHtate ; & if the person who has the 
legal title thinks proper to desort his 
duty, & abandon the party whom It 


was his IniHlnohH to protect, this ct. 
will not only compel him tn perform 
his duty, but in the meantime will give 
to the (estni que trust all the benefit/ 
ho would have regularly obtalnt^d if 
his trufitco hud acted properly. — 
Mai/)nk V. Gkraghty (1843), 6 1 En. 
H. 549 ; 3 Dr. & War. 203 ; 2 Con. k 
Law. 235 ; affd. (1847), 1 H. L. Cas. 81. 
— IR. 

2947 iii. .l -A person who has 

accepted property as a trustee & held 
it as such is not at liberty to dispute 
the title of his cestui que trust, though 
that title bo doubtful. — Nklioan v. 
Roche (1873), 7 1. R. Eq. 332.— -IR. 

k. Duties as to management of station 
properties.] — It is impossihle to lay 
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Trusts and Trustees. 


Seel. 1 . — Iti getieral. Sect. 2.] 

accepting trust with discretionary power.] — A 

person, before he accepts a trusteeship, to which 
a discretionary power is annexed, is bound to dis- 
close any cu'cumstanccs in his situation, which 
give him a bias or an interest against the due 
exercise of that discretionary power. 

If he accei)t8 the trusteeship, without disclosing 
such circumstances in his situation, he cannot 
afterwards exercise the discretionary authority 
for his own benefit. — rEYTON v, Robinson (1823), 
1 J.. .7. O. S. (di. 191. 

2949. Duty to convey — To cestui que trust.] 

Where a trust estate descended to one who refused 
to execute a conveyance to the cestui que trust, 
after it had been approved by his solr., unless he 
wore paid a sum of money, the ct. ordered the 
conveyance, with costs against deft. — Watts v» 
Tuhner (1830), 1 Russ. & M. 034 ; 39 E. R. 244. 

2960. .] — JjLOYD V. WiLLiNGS (1843), 

1 L. T. O. 8. 358. 

2951. To person equitably entitled.] — The 

owner of an equitable estate conveyed it to 
trustees upon trust for sale, & by a deed of even 
date declared the trusts uj^on which the produce of 
the sale wei-e to bo applied . The paity, who had the 
more legal estate <te no beneficial interest, refused 
t-o convey it to the equitable trustee, u^ess the 
j)erson8 interested as cesiuw que trust under t»he 
deed of even date were made parties to the con- 
veyance. lie w^as not justified in that refusal, 
but as ho liad acted hand fide under the advice of 
a conveyancer of character, the ct. made the 
decree against him, without costs. — Angier v. 
8TANNAitJ3 (1834), 3 My. ^ K. 660 ; 3 L. J. Oh. 216 ; 
40 E. R. 216. 

2952. Trustee refusing to act.] — 

Jefferson v. Tyler (1845), 6 Ji. T. O. 8. 343 ; 9 
Jur. 1083. 

2953. Duty to produce title deeds— Draft &c deed 
paid for by cestui que trust — Trustees ordered to 
deliver draft to cestui que trust.] — The ct. ordered 
an attorney, who held a deed as trustee, to deliver 
the draft of it to the cestui qua trust, who had paid 
for the deed k> draft. — Ex p. TIoldsworth (1838), 

4 Ring. N. C. 386 ; 1 Ai’n. 189 ; 6 Scott, 170 ; 7 
L. J. C. R. 22,5 ; 132 E. R. 836. 

2954. .] — Simpson r. Bathurst, Shepherd 

V. Bathurst, No. 3058, post. 

2955. Duty to administer trust strictly — Whether 
deviation permitted — In Interests of cestuls que 
trust — Necessity to satisfy court that deviation 
beneficial.] — A trustee is not in all cases, to be made 
liable upon the more ground of having deviated 
from the strict letter of his trust ; for such deviation 
may be necessary or beneficial to the interests of 
the ccstuis que trust ; but when a trustee ventures 
to deviate from the letter of his trust, he does so 
under the obligation & at the peril of afterwards 
satisfying the ct. that the deviation was necessary 
or beneficial.— Harrison v. Randall (1861), 

9 Hare, 397 ; 21 L. J. Ch. 294 ; 16 Jur. 72 ; 68 
E. R. 562. 

Annulaiion : — Mentd. Kowleyr. Rowley (1854), 23 L. T. O. S. 
65. 

2956. Variation of investment — Onus 

of proof that Investment proper.] — Norris v. 
Wright, No. 3781, post. 

2957. Trust for sale — Sale postponed 

where property increasing in value.] — Morris v. 
Morris, No. 3130, post. 


2958. Direction requiring annual 

accounts — Trustees Uable lor failure to call lor 
accounts.] — Where testator gives power to his 
trustees to appoint a factor to the estate who may 
be one of themselves, but directs them to require 
annual accounts, the trustees are guilty of culpa 
lata if they fail to call for annu^ accounts. — 
Carhuthers V. Carruthers, [1896] A. C. 659, 
H. li, 

2959. Duty of trustee to devise estate — To pre- 
vent vesting in lunatic or person out of Jurisdiction.] 

— Semhle : a trustee can, & it may often be his 
duty to devise a trust estate to pi-event the 
legfld estate from vesting in a lunatic or a person 
out of the jurisdiction or in any other person who 
ought not to be a trustee. — Wilson v. Bennett 
(1852), 5 Do G. & 8m. 475 ; 21 L. J. Ch. 741 ; 19 
L. T. O. 8. 243 ; 16 Jur. 968 ; 64 E. R. 1205. 
Annotations: — Refd. Hall v. Muy (1857), 3 K. fir J. 585 ; 

Steveua v. Aubten (1801), 3 E. & E. G85 ; Onbomo v. 

Rowlett (1880), 13 Oh. D. 774. 

' 2960. Duty where clear legal title shown.) 

A trustee is bound to act with reference to the 
trust fund, whenever a clear legal title to it is 
shown (Page Wood, V.-C.). — Warter v. Ander- 
son (1863), 11 Hare, 301 ; 1 Eq. Rep. 266 ; 21 
L. T. O. 8. 219 ; 1 W. R. 493 ; 68 E. R. 1289. 

2961. Duty to explain rights to cestuis que trust.] 

— Testator, by his will, gave the residue of his 
proi>erty to three trustees, whom he api)ointed 
exors., upon trust to sell invest same & to pay 
the income thereof to his widow for life, & after 
her decease, to his children, who were all infants 
at the time of his death. The eldest child attained 
tw^enty-one in 1839, the youngest in 1846. 
The three exors. proved the will, but one of them 
almost exclusively acted. The money which 
was the proceeds of the estate was sullered by two 
of the exors. to remain in the hands of the third, 
who ultimately became insolvent. On the 
youngest child attaining twenty-one, he, on behalf 
of himself & liis brothers & sisters, attempted to 
obtain payment from the acting ex or., & in 1848 
wrote to him a letter consenting to receive jiayment 
of the amount then admitted to be due by annual 
instalments. In 1849, & shortly before the 

insolvency of the acting trustee, a bill was filed by 
all the children against the three trustees for the 
purpose of making them each responsible : — Held : 
inasmuch as it was the duty of the three trustees 
to have exi>laincd to their cestuis que trust what 
their rights were, & as they had not done so, there 
was nothing in the conduct of the children to 
deprive them of their remedy against the three 
tmstees, who were accordingly declared to be 
jointly & severally liable to make good the 
deficiency. — Burrows v. Wat..L8 (1866), 6 De G. M. 
& G. 233 ; 3 Eq. Rep. 960 ; 25 L. T. O. 8. 18 ; 3 
W. R. 327 ; 43 E. R. 869, L. C. 

2962. Duty to give name to action on behalf of 
cestui que trust — Although of opinion that action 
unreasonable.] — A trustee cannot, upon receiving 
a proper indemnity, refuse the use of his name to 
Ills cestui que trust, for the purpose of prosecuting 
an appeal in the House of Lords, on the ground 
that he thinks such appeal unreasonable, & that 
he is the solr. of the party in whose favour the 
decree ax>pealed from was made. — P akington v. 
Benbow (1857), 29 L. T. O. S. 194 ; 6 W. R. 670. 

2963. Duty to do nothing Inconsistent with 
position — Acceptance of inconsistent trusts.] — 


down any general principle by wbicli 
Htalion properties In Anatralia In the 
liantls of trustees should be managed, 
or by which the share of profits which 
would belong to the tenant for fife 


us against remaiudonnoa should be 
afeoertatned as to how capital sliould 
be preserved, or as to what are to be 
regarded as profits or what as capital 
in any given instance but these things 


must depend upon the wise fic prudent 
discretion of those who have the 
management of the station for the lime 
being . — Jte Moorb’s Will, Fanning v. 
Fanning, [1907] V. L. R. eSQ.—AUS. 
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Where by Act of Parliameni lands were vested in i 
trustees upon trust for sale, & subject thereto 
upon trusts annexing the rents inalienably to the 
earldom of Shrewsbury, & the last earl attempted 
to disentail & devise the property annexed to the 
earldom to the same trustees upon trust for a 
particular claimant, the trustees accepted that 
trust, & claimed to receive the rents in that cha- 
racter, pending proceedings by pltf . to establish 
his claim to the earldom, a receiver was ordered 
of the estates, if any, vested in tlie trustees, of 
which the tenants were not paying rent to them ; 

defts. were put upon an undertaking as to the 
rest, upon the ground that the trusts they had 
accepted under tlie will were in conflict with the 
prior trusts upon which they lield the estates. — 
Talbot (Earl) v. Hope Scott (1858), 4 K. & .F. 
139 ; 27 L. J. Eh. 273 ; 31 L. T. O. S. 392 ; 4 
.Jur. N. S. 1172 ; G W. H. 209 ; 70 E. II. 58. 
Annoinixcyns : — Reid. Currow v. Forrior, Durni u. Fenioi 
(18G8). 3 Ch. Ai»i». 719 ; Bony v. Keen (1882). 51 L. J. Ch. 
912 ; Foxwcl] v. Van Oiutten, [1897] 1 Ch. G4. 

2964. .| — No fiduciary .agent shall, under 

pain of consequences, thoroughly well-known . . . 
intentionally place himself in a position in w’hich 
his interest may conflict with his duty (Rigby, 
Ii..T.). -Lagunas Nitrate Co. v. Lagunas 
Synoicate, L1H99J 2 Ch. 392 ; 08 I.. ,T. Ch. 099 ; 
81 L. T. 334 ; 48 W. R. 74 ; 15 T. L. R. 430 ; 7 
Mans. 105, C. A. 

Annotaiions Refd. Moichantb* Flio Offloe r. Armstronff 
(1901), 17 T. L. B. 709; Kxploilnj? Land & Mlneralfi Co.r. 
Kolckniuim (1905), 94 L. T. 231 ; Bleroy v. Mlllh, [1920] 

1 Ch. 77. Mentd. lie National Bank of Wal(*s, [1899] 

2 (Ui. G29 ; Ammonia Soda Co. u. Chamberlain, [1918] 

1 (9i. 266 ; lie City Equitable Fire liiHce., [1925] 1 Ch. 
407. 

Obtaining personal advantage.] — See Sect. 
10, posL 

2966. Duty not to oppose wishes of testator -- 
With regard to cestuls que trust.] - - Testator by Ids 
will desired his trustee to give up Ids farm to his 
nephew, pltf., if the landlord would accept him as 
tenant ; k in that case he bequeathed to him the 
farming stock. Ht‘ also gave some real property 
to pltf., gave legacies k, annuities to pltf.’s 
father, mother, k sisters, k otlier pei’sons, including 
th(j trustees. One of the trustees of the will 
was steward to tlie landlord, ^dle^e were hardly 
any assets to pay tlie legacies k annuities if pltf. 
took the farridiig stock, upon which the trustees 
represented the case to the landlord, who left it to 
their decision whether pltf. shoidd be accepted as 
tenant. Tliey accordingly refused to let him bo 
accepted, unless lie executed a deed making over 
the devised real estate to pay the legacies k 
annuities : — Held : it was a breach of trust on the 
part of the trustees to endeavour to induce the 
landlord to refuse his consent to pltf. having the 
tenancy, which testator had by his will expressed 
his wish for him to liave ; k the deed having been 
obtained by means of that breach of trust, must 
be sot aside. — E ta.is v. Barker (1871), 7 Cli. App. 
104 ; 41 L. .1. Ch. 04 ; 26 L. T. 688 ; 20 W. K. 160. 

2966. Duty to protect estate.] — An estate was 
sold under the ct., the auctioneer k surveyor being 
appointed in chambers. The solrs. sent in a bill 
for taxation, claiming the fees they liad paid to 
the auctioneer k the surveyor, k also the scale 
charges for conducting the sale, under the Solicitors 
Remuneration Act, 1881 (c. 44), General Order, 
r. 4, sched. 1, Part 1, r. 11, k subsequently with- 
drew the charge in respect of the auctioneer. The 
taxing master disallowed the scale charges, k 
eventually the trustees of the estate took out a 
summons to review the taxation, seeking to have 
the scale charges allowed against the estate. The 
solrs. did not appear : — Held : the application 
J. — VOL. XTini. 


being made by the trustees, whose duty it was to 
protect the estate not to seek to charge it, made the 
application too objectionable to be entertained. — 
Wood v. Calvert (1880), 55 L. T. 63; 34 W. K. 
732. 

2967. Duty to act reasonably.] - -A trustee is 
bound to act l easonably (Lord HrRtsciiELL, C.). — 
Be Chapman, Freeman v. Parker (1894), 72 
L. T. 00 ; 11 T. L. R. 177 ; 39 Sol. Jo. 217, C. A. 

Duties of representatives .] — See Executors, Vol. 
XXIII., pp. 318 et seq. 

Trustees as members of companies.] — See 

Companies, Vol. IX., pp. 199-200. 


Sect. 2.— acquaintance WITH MATTERS 
CONCERNING TRUSTS. 

2968. Trustee stranger to cestui que trust — Duty 
to communicate with cestui que trust — Before 
acceptance of ofllce.] — A party accepting 1 lie ofllce 
of trustee, though the form of appointment is 
legally followed, does so at his peril. If lie is a 
stranger to the ccshiis que trust, it is his duty to 
communicate with them before accepting the 
office. — Peatfield v. Benn (1853), 17 Beav. 522 ; 
23 L. J. Ch. 497 ; 2 W. R. 08 ; 51 E. R. 1137. 

2969. What trustee should ascertain — Whether 
fund got In —Covenant to settle after-acquired 
property.] — Be Strahan, AV p. Leaves, No. 3757, 
posL 

2970. — - Notice of Incumbrances — Duty to 
inquire of old trustees.] — It would introduce a 
a new liability very hard indeed upon trustees, if 
they are to be fixed with any consequences for the 
want of making that inquiry [inquiry whether the 
old trustees had received notice of incumbrances] 
(James, L.J.). — Phipps Lovegrove, Prosser p. 
Phipps (1873), L. R. 10 Eq. 80 ; 42 L. J. Ch. 892 ; 
28 J.. T. 584 ; 21 W. R. 590. 

Annotaixovx : — Refd. Newman v. Newman (1885), 28 Cli. D. 

67 i ; JiOw V. Bouverlo, [1891] 3 Ch. 82. 

2971. .] — -Ne^w trustees are not 

fixed with notice through retiring trustees of incum- 
brances affecting the trust estate, of which no 
notice appears amongst the trust documents, k the 
existence of which, though known to the retiring 
trustees, is not disclosed to them. 

When persons are asked to become new trustees, 
they are bound to inquire of what the property 
consists that is proposed to be handed over to 
them, k what are the trusts. They ought also to 
look into the trust documents k papers to ascertain 
what notices appear among them of iucumbiances 
k other matters affecting the trust (Kekewich, J .). 

- Hallows v. Ia.oyd (1888), 39 ('h. D. 080; 58 
L. J. Ch. 105 ; 59 L. T. 603 ; 37 W. R. 12. 

2972. - - Duty to examine trust docu- 

ments.] — Haixowh V. Lloyd, No. 2971, ant£. 

2973. Extent of trust property.] — In a 

partition action an order was made directing the 
taxation of the costs of tlie parties, including 
in the costs of defts., the trustees, “ one moiety 
of any costs, charges, k expenses property incurred 
by them as trustees of the will of testator beyond 
tlieir costs ” of the action. The taxing master 
disallowed the costs of former trustees, who were 
dead, paid to the exor. of the survivor in con- 
sideration of his transferring the trust property, 
also costs of examining into the state of the trust 
property, & the validity of the donee of the power 
in appointing. On summons to review taxation : 
— Held : it was not only the right, but the duty, 
of the new trustees to see what the estate consisted 
of & that the power was properly exercised. — > 
Harvey v, Olliver (1887), 67 1^ T. 239. 

Ill 
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Sccl. 2. — Acquaintance with matters concerning 
trusts, ^ect, 3 ; Sub-sects, I & 2.] 

2974. — — .] — Hallows v, J.LoyD, No. 

2971, a)iie, 

2975. Terms of trust.] Hallows v, 

Lloyd, No. 2971, ante. 


Sect. 3. —POSSESSION AND PRESERVATION OF 
TRUST PROPERTY. 

Sub-sect. 1. — Possession. 

2978. Trustees must obtain possession of pro- 
perty.]- -Tnistoes charged with a loss occasioned by 
their negligence, though without any corrupt motive. 

The property would not ha\ e been in a situation 
to sustain that loss, if it had not been for their 
neghgence. 

If they liad taken xiossession of the xiroperly, it 
would not have been in his possession (Grant, 
M.U.). — C'AFJTiEY V, Dauby (1801), 0 V^es. 488; 
31 E, Jl. 1159. 

Annotatio)i8 — Mentd. Jone8 v. Dwyer (1812), 15 Katt, 21 ; 

Smith V. Topping (I8;L‘1), 2 Nov. & M. K. B. 421 ; TLomp- 

eou V. Hopper (1858), E. B. & E. 1038. 

2977. — ^.J —Trustees are liable for not taking 
jiroper steps to get the trust fund transferred into 
their names.— M'Gachen v. Dew, Dew v, 
M‘Gaciien (1851), 16 Beav. 84; 61 E. Tl. 468. 

2978. By a marriage settlement, a debt 

due from A. was assigned to A. A B., upon trust, 
“ with all convenient speed,” to get in & invest 
in Consols. For two A a half yeais B. took no 
stej).s to get in tlie money, A A. then became bkpt. 

Held: B, was leaponsible for the loss. - Grove 
V. lhacjc (1858), 2() Beav. 103 ; 53 E. B. 836. 

2979. Person having possession unable to 

pay — No proof of bankruptcy.]- -A marriage settle- 
ment made in 1811, recited that the husband was 
entitled to 20,000 rupees secured by a note of 
the East India co. ; A 10,000 rupees, part thereof, 
were tliereby assigned, with certain property of 
the wife, to the trustees of the settlement, upon 
trust, for the husband A wife for their lives, with 
remainder for the children of tlu" marriage. One 
of the trustees died six weeks after the settlement 
was made. The husband died in 1819 A the wife 
in 1822. The trustees did not, nor did the 
bui’vivor, take any step during the lifetime of the 
husband to iccover the 10,000 rupees. After 
they liad attained their ages of twenty-one years, 
tlie children filed a bill against the sui viving trustee 
A the representatives of deceased trustee, for an 
account of the trust funds, charging them with 
the 10,000 rujices. Under a reference to the 
master, to inquire whether deft, might, due by 
diligence, have received or got in the 10,000 sicca 
rupees, deft, produced evidence showing it to have 
been the common belief of })ersons who knew the 
imsband, that he was not possessed of any such 
property, but no proof was given that the husband 
was insolvent ; A the ct. charged the surviving 
trustee with the fund, A interest from the death 
of the wife, A directed a reference to inquire the 
value of the 10,000 rupees at the time of the 
settlement. The representative of the trustee 
who died six weeks after the making of the settle- 
ment was not a necessary party, such trustee not 
having possessed any part of the tiust funds, A 
not being chargeable with the default. — Simes v, 
Eyre (1J^47), 6 Hare, 137 ; 67 E. R. 1113. 

2980. Power to leave outstanding with 


consent of beneficiary — Consent not retrospective.] 

— ^By a marriage settlement in 1834 the husband 
gave a bond for £2,000 to the trustees, to be paid 
within six months of the marriage ; to be left 
outstanding with the consent in writing of the 
wife A husband ; A to be called in with the like 
consent. Another debt of £4,000 was included 
in the settlement. The £2,000 was never got in. 
The husband became bkpt. in 1830 ; the trustee 
proved for the debt, but afterwards joined in a 
supersedeaSf on the bkpt. guaranteeing to his 
creditors 16s. (ki, in the pound. The other 
creditors were so paid ; the trustees never took 
their compensation. In 1838 the wife A husband 
gave a written consent that the debt should remain 
out on the husband’s bond. No other consent was 
evc'r given. Tlie husband was again bkpt. in 
1847. In 1834 the trustees, had at the instance 
ol the husband, having no iiowei* to invest in the 
pui'chase of lands, luirchosed copyhold land A 
buildings with pai*t of the £4,000. The husband 
erected new A valuable buildings on the land at 
his own expense, increasing its value far more 
than £2,000. Tliere was no evidence to connect 
this outlay with the discharge of the bond debt : 
—Held : the trustees were liable for not getting 
in the money before 1836 if there was no consent ; 
(2) the wife’s consent in 1838 was not retrospective. 
- Wiles v. Gresham (1864), 2 Drew. 268 ; 2 
Eq. Rep. 560 ; 23 L. J. Ch. 607 ; 2 W. R. 356 ; 61 
E. R. 718 ; on ajypcal^ 5 De G. JV1. A G. 770, L. J.T. 
Amtntatitmh • Jh io (1) Apld. He D(‘aro, Dcaro r. Deaie 

(18»5), 11 T. L. B. 183. Generally, Refd. Andrews v, 

M’Gulfog (1888), D App. Gas. 313. 

2981. Recital of transfer in marriage settle- 

ment — Transfer not effected,] — A marriage 
settlement of 1807, executed by all parties, 
contained a recital of the transfer of a sum of stock 
into the name of trustees. The stock never was 
transferred. The trustees died, one in 1827, 
the other in 1840. The person who ought to have 
transferred the stock became bkpt. in 1848, A 
died in 1861, only a fourth part dividend being 
got in under his bkpey. Held : a bill filed in 
1855 by a child of the marriage, who had attained 
twenty-one years in 1839, was not too late ; A 
the estates of the two trustees were declared to 
be jointly A severally liable. — Story v. Gape 
(1856), 2 Jur. N. 8. 706. 

AnnotfUion : — Apld. Brittlcbank v. Goodwin (1808), L. K. 

r> Eq. 54 5. 

2982. Unless Injurious to beneficiaries — Dis- 

cretion of trustee.] —Now, the next question is, 
was there improper neglect ? Was there neglect 
in realising the trust fund ? I have read the 
evidence of [the witnesses] A they all satisfy me of 
one thing that it would have been impossible to 
have drawn out A realised the whole of this fund 
without creating the immediate bkpey. of W. 
It clearly, therefore, was not his duty to do that, 
because by doing that he would have ruined W., 
who was one of the objects of the trust, A would 
have ruined A d<ine great injury to W.’s children, 
who were also objects of the trust. No man can 
say he did not exercise a sound discretion In not 
attempting to draw out the whole of the fund, 
when drawing it out, or attempting to draw it 
out, would have been attended with consequences 
such as I have stated (Lord Lyndhurst, 0.). — 
Ward v. Ward (1843), 2 H. I>. Gas. 777, n. ; 9 
E. R. 1287, n. L. 

Annotalirm : — Retd. Paddon v. BJehardeon (1855), 7 Do 

G. M. & G. 563. 


PART IV. SECT. 3, SUB-SECT. 1. 
20761. Trusteeamnstobtainpoasesfrion 
of property.] — Und(5r the Mahomedan 
law poBsossloii Is as nooossary in tho 


rase of trusts as In the case of (plfts— 
not nooossarily direct possession of tho 
premises, hnt the best possession of 
which the property is capable at tho 


time, either actual, symbolical or 
constructive. — M oosabhai r. Yacoo- 
BBHAl (1906), I. L. II. 29 Bom. 267.— 

IND. 



851 


Part IV. — Duties of Trustees. 


2983. Debt due from one trustee left out- 

standing — Indemnity clause does not exonerate 
trustee.] The usual indemnity clause does not 
exonerate one of two trustees from a loss occasioned 
by debt duo from the other, having been suffered 
to remain outstanding. — Mucicx-ow v. Fitlleh 
( 1821), Jac. 198 ; 37 E. K. 824, L. O. 
.4nn^to^;~|:xpld. City Equitable Fire Insce., [1026] 
1 (Ji. 407. Reft. Bayloy v. Rees (1846), Holt. Erj. 80; 
Paddon r. Itiohardson (1855), 7 Do G. M. isr G. 603 : 
Hfi Lord & Fullerton (1895), 05 L. J. Ch. 184 Mentd. 
Stiles V. Guy (1849), 1 H. & Tw. 52.3. 

Power to leave money In business .] — Sre 
sect. 11, post 

Duty to bring action to obtain possession.] — 

See Nos. 3005-3013, po. 9 /. 


Sub-sect. 2. — Preservation, 


2984. Duty of trustee as to preservation — Mort- 
gagor trustee.]— Burgh V. Francis (1673), Cas. 
temp. Finch, 28 ; 3 Swan. 636, n. ; 23 E. K. 16, L. 0. 
Annotations :^Con8d. Whitworth v. Gaiifirahi (1846), 1 

Ph. 728. Refd. RohS v. Array & Navy Hotel Co. (1886), 
34 Ch. D. 43. Mentd. piyrott v. Nower (1677). 3 Sw'an. 
534, n. ; Ray v. Sherwood & Ray (1836), 1 (’'iirt. 173; 
Biigrdon V. Biffijold (1843), 2 Y. & C. Ch. Cas. 377. 

2985. Liability for breach of duty — Trustee 

releasing security without consideration.] — A 

trustee in a recognisance releases it without any 
consideration. Decreed to pay the principal ite 
interest not exceeding the penalty.- Jevon v. 
Bush (1686), 1 Vein. 342 ; 23 E. B. 508, L. C. 


Annotation Retd. Ooodriffht d. Hoolu v. SaloB (1767), 

2 Wlla. 329. 

2986. Money left with banker — 

Absence of security.]— Trustee for oliildren under 
a marriage settlement, who was to take the be.st 
security, takes personal security, & lodges the 
money in the hands of a banker without taking 
bond ; for money of Ins own he took bond : 
The lianker fails. This is gross negligence in 
trustee A shall make him liable, A it is no excuse 
to say he could g('t no good mortgage seciuity ; 
for then he sliould have placed it on public 
security. — Anon. (1774), Lofft, 493 ; 98 E. U. 7(51. 

2987. Trustee leaving country 

after depositing.]- Breach of trust by allowing 
moneys appropriated by trustee for a particular 
purpose, to remain in hands of bankers in India 
after trustee had quitl(*d tliat country. Brown 
V. Clark (1837), 1 Jur. 838, L. C. 

2988. Retiring trustee — Transfer of 

property to trustee incompletely appointed.] — A 
reth'ing trustee transferred stock into the name of 
a proposed new trustee, whose appointment was, 
however, never eomph'ted. Tlie latter subse- 
quently sold out the stock, <fc allowed the cc^tuis 
que trust to misapply the })r()( eods : — Held : the 
retiring trustee was eharg('able witli a breacli of 
trust in transferiing the sCx’k.— F earce v. 
I^ARCE (1856), 22 Beav. 248 ; 25 D. J. Ch. 893 ; 
28 L. T. O. 8. 34 ; 2 Jur. N. S. 843 ; .52 E. R. 1103. 

2989. Trustee removed by court — 

Failure to pay fund to new trustees within reason- 
able time.] — A trustee was removed by decree of 
the ct., & ordered to pay the balance of the tru.st 
fund in his hands to the new trustees appointed 
by such decree ; but no time was llxed by the 
decree for the payment. The retiiing trustee, 
having omitted for some weeks to make the pay- 
ment ordered, a con'ospondonce took place between 
his solr. & the solrs. of the now trustees, who in 


their last letter fixed a day by which they said 
the payment must bo made. Shortly before the 
day so fixed, the bank in whicli the ti’ust balance 
had been deposited by the retiring tinistee failed : 
— Held : the retiring trustee was personally liable 
to make good the fund to the trust estate. — Lun- 
iTAM V, Blundell (1857), 27 L. J. (31i. 179 ; 4 
Jur. N. 8. 3 ; 6 W. R. 49. 

2990. Information of intended breach 

given to cestui que trust.] — It is the duty of a 
trustee to observe the trust <& to j^reserve the pro- 
jrerty for the benefit of those entitled in remainder, 
A ho cannot be iremiittod to escape from the 
liability incident to that duty simply by informing 
his cestui que trust that ho has committed, or 
intends to commit, a breach of it. — L ife Ashuc'N. 
OF Scotland v. Siddal, Cooper v. Greene 
(1801), 3 DeQ. F. &J. 58; 4 1..T. 311 ; 7 Jur. N. S. 
785; 9 W. R. 541 ; 45 E. R. 800, 1.. C. A L. JJ. 

A nnoUdions : -Reft. Btickraasler v Buckmofator (1886), 
55 L T. 279 ; Evans r Bonjon (1887), 37 Cli. 1). 329; l.vell 

V Kennedy, Kennedy r Lj ('ll (1 889), 14 App Cas 437 ; hoar 

V Asbwell, 11893J 2 Q B 399; Pricer. PhUllpH (1891), 11 
T. L R. 86 Mentd. Hr Carr'B Tnibt (1871), 19 VV. R. 675; 
Evansr Davis ( 1 878), J 0 (3i 1) 717 

2991. Trustee delaying payment of 

money when requested.] — (3-., being entitled to a 
share of an estate, went abroad leaving a power of 
attorney to receive snch sliare. The estate* was 
sold, but the purchaser requhing (i.’s confirmation, 
his share was deposited in the names of E. A P. 
in the bank on a declaration of trust. On the 
conlirmation arriving, E. was repeatedly applied 
to for mure than four months f)ut neglected to 
hand the fund over, alleging a dilhculty in making 
out the account ; tlie bank failed, A tlio money 
was lost ; — Held : E. was liable to restore the 
money with int(*rest A pay tlie costs, P. being 
always ready to hand over. — ClouGH v. Etty 
(1869), 20 L. T. 358. 

2992. Fraud of trustee's solicitor.] — 

(1) Sanble : a tiustee is liabh* for the loss of a 
trust fund causf‘d by his solr. having committed 
a fraud on tla* occasion of tlie investment of the 
fund on mtgi*. 

(2) Upon the occasion of the invi-stment of a 
ti ust fund on mtge., the trustee ein])loyed the same 
solr. as the mtgor. Subsi'quently ho had reason to 
suspect the sufficiency of the security, but took no 
stops to inquire into th(* maJter. It afterwards 
turned out that the solr. had practised a fraud on 
the trustee, A that the security was insufficient : — 
Held : the traislee was liable for the loss occasioned 
to the ti-ust estate. — S utton v. Wilders (1871), 
li. R. 12 Eq. 373 ; 41 L. J. (4i. 30 ; 25 L. T. 292 ; 
19 W. R. 1021. 

2993. Assignment of insurance policy 

to sole new trustee.] — By a marriage settlement 
the husband assigned a policy of assurance on his 
life to the two Irustees of the settlement, A cove- 
nanted to pay tlie premiums. One trustee dis- 
claimed ; A tlie other, by assigning the policy 
to a single new trustee, enabled the husband to 
mortgage A dispose of tlie policy A a bonus 
thereon : — Held : such breach of trust being an 
act of commission A not of omission only, the 
trustee so assigning to the now trustee was liable 
to pay to the trust estate the monf’v actually 
received for the policy. — K engdoN v. (;A8TLEMAN 
(1877),46L. J.Ch. 448; 36L.T. 141 ; 25W.R.346. 

2994. Money left with solicitors.^ — 

Truste(‘s held liable for breaches of trust in leaving 
money in the hands of a solr. who made away 


PART IV. SECT. 3, SUB-SECT. 2. 

1. Duty of trustee as to preserva- 
tion ,] — Trustees have no duty to 
perform as to land except to gruard It 
from waste . — He Duhbridge (1877), 


3 V. L. R. (Eq.) 21.— A US. 

m. .] — Provision in a will that 

deft, sliould hold land, etc., In trust 
to cultivate, demise, let & manage 
the same to the best advantagre for 


testator’s daughter, without Impoaoh- 
ment of waste : — Held : not to exone- 
rate the trustee from responsibility 
for wasting the trust property, but 
simply to empower him to do such 

I I I 2 
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Sect. 8. — Possession and 'preservation of trust pro- 
periy : Sub-sects. 2 cfer 8.] 

with it, & the ct. refused to grant them relief 
under Judicial Trustees Act, 1890 (c. 35), s. 3, 
on the ground that, though they had acted 
honestly, they liad not iicted reasonably. — 
Williams v. Byron (1901), 18 T. L. K. 172. 

2995. Trustees of underlease — Duty to 

obtain compensation clause for right of renewal — 
In Act before Parliament to make new street.] — 
Trustees of an underlease of church property 
authorised to take steps to obtain a clause for 
compensation for their tenant right of renewal 
inserted in an Act pending in Parliament, to make 
a new street, which would require part of the 
j)ropei*ty. — J ones v. Powell (1841), 4 Beav. 96 ; 
49 E. R. 274. 

2996. Prevention of Improper charges.] — 

A person creating a trust has a right to expect of 
his trustee that he will be viligant in seeing that 
no improper charges are made, & in the case of 
a solr.’s bill of costs, although the taxing master 
aids a trustee in scrutinising the bill, yet he does 
not alter the duty of the trustee to do so himself. 
The rule above stated is applicable to cases whore 
there are more than one trustee, also to those where 
one trustee acts as solr. at the request of the 
others, & at the request with tlie sanction of 
the erstui que trust . — Broughton v. Broughton 
(1855), 5 J)e (i. M. CK 160 ; 25 E. J. Oh. 250 ; 
1 Jur. N. S, 965 ; <13 E. II. 831 ; suh nom. Brough- 
ton V. White, Broughton v. Broughton, 26 
L. T. O. S. 54 ; 3 W. R. 602, E. O. 
jiiinotnttnnfi : — Mentd. Nicholson v. Tntln (1857), 3 Jiir. 
N. S. 235 ; J^ollard v. Doyle (1860), 3 L. T. 432 ; Crossklll 
r. Bower, Bower v. Turner (1863), 32 Beav. 80; Ke 
Jiarber, Burgess r. Vlnieome (188(5), 34 Ch. I). 77 ; AV 
(’oi-soliis, Ijawton v. EIwos (1887), 34 Oh. D. 675 ; Field 
r. Hopkins U890), 44 Ch. D. 524 ; Re Doody, Fisher v. 
Goody, Hlbhert v. Lloyd, [1893J 1 Ch. 129 ; Re Andrew, 
McUor & Hmiih (1895), 39 8ol. Jo. 3(53 ; Bath v. Standard 
J.and Oo., [1911] 1 Ch. 618. 

2997. Assignor of Insurance policy unable to 

pay premiums — Trustees authorised to sell.] — A 

husband, on his marriage, assigned a policy on his 
life to trustees as a provision for his wife, but lu* 
afterwards became unable to pay the premiums, 
llio ct. authorised the trustees to sell the policy 
accumulate the ju’oduoe. — B ill v. Trenery 
( 1856), 23 Beav. 16 ; 53 E. R. 7. 

A n notation Reid. Re WelD, Boyer v. Maclean, [19031 1 
Ch. 848. 

2998. Trustees having no fund to pay 

premiums.] — By a marriage settlement, the hus- 
band assigned a policy on his life to trustees & 
covenanted to keep it up. J’he trustees neglected 
either to obtain possession of the x^olicy or to give 
notice to the oBice, A the policy was mortgaged 
by the husband A afterwards sold & surrendered. 
The husband appearing to have been in insolvent 
circumstances, A unable to keep up the policy, 
A the trustees having no available funds for the 
])urpose : Held : the trustees were not liable for 
tlic loss. 

The only thing which they could have done 
would liavo been to sue J., but if he was unable 
to pay that would have been a useless proceeding. 
... I cannot therefore charge the trustees 
(Romilly, M.R.). — Hobday v. Peters (No. 3) 
(1860), 28 Beav. 603 ; 64 E. R. 498. 

Annotations : — Distd Klngdon v. (Uastloraan (1877), 46 
L. J. Cn. 448. Consd. Re JBrogden, Billing v. Brogden 
(1888), 38 Ch. D. 546. 


2999. Use by tenant for life of settled 

chattels — Upon undertaking not to pledge.] — 

Jewellery A other articles were given ‘ by deed 
to trustees in trust, after the death of a person 
who had the use of them for life, for sale, A the 
proceeds of the sale to bo hold in trust for an infant, 
with a gift over in the event of the infant dying 
under twenty-one. The tenant for life threatened 
to pledge them, A the trustees refused to deliver 
them to her : — Held : they were bound to deliver 
them to her, she undertaking not to jdedge them. 
— Kay V. Watkins (1869), 17 W. R. 983. 

8000. Cultivation of property.] — Eqmont 

(Earl) v. Smith, Smith v. Egmont (Earl), No. 
3358, 'post. 

3001. Primary duty to protect.] — (1) The 

primary duty of trustees is to x)rotect the trust 
fund, A, before they can claim the benefit of any 
charge or right of retainer against the interest of 
a married woman in the fund, they must show 
that such charge or right of retainer was created 
by her with a full knowledge of all the circum- 
stances. 

(2) Semhle : the separate estate of married 
women is only affected by breaches of trust where 
they have actually been actors in Hie transaction ; 
not where they have merely acquiesced in or 
ap])roved of the breaches of trust. — Sawyer v. 
Sawyer (1885), 28 Ch. D. 505 ; 64 E. .1. Oh. 444 ; 
52 Ji. T. 292; 33 W. B. 403; 1 T. E. R. 266. 
O. A. 

Annotations Consd. Re Holt, Re BolliiPon, Holt v. Holt, 
[1897] 2 Oh. 525. Reid. Re SomerHot, SomorHct v. l^oiilctt, 
[1894] 1 Oh. 231 ; Mara v. Browne, (1895] 2 Ch. 69 ; Mox- 
ham V. Grant, [1899] 1 Q. B. 480 ; Fleleher r. CoUis, [1905 ] 
2 Ch. 24. 

3002. .] — Tlie duty of a trustee is 

properly to preserve the trust fund, to pay the 
income A the corpus to those who are entitled to 
them respectively, A to give all his ersluis que 
trusty on demand, information with respect to the 
mode in wliich the trust fund lias been dealt with, 
vA where it is (Eindley, E..1.). 

Ih is no part of the duty of a trustee to assi^ 
his cestui que trust in selling or mortgaging his 
beneficial interest A in squandering or anticipating 
his fortune A it is clear that a person who i)roposes 
to buy or lend money on it lias no greater rights 
than the cestui que trust himseK. There is no trust 
or other relation b(‘tween a trustee A a stranger 
about to deal with a cestui que trust A although 
probably such a person in making inquiries may be 
regarded as authorised by the cestui que ir\isl to 
make them, this view of the stranger’s position 
will not give him a right to information which the 
cesttii que trust himself is not entitled to demand 
(Eindley, E.J.).— Eow ?;. Bouverie, [1891] 3 Oh. 
82 ; 60 E.J. Oh. 594 ; 65 E. T. 533 ; 40 W. R. 60 ; 
7 T. E. R. 682, O. A. 

Annotations: — Reid. F.lkiiiffton v. Hiirtor, [1892] 2 Ch. 
452 ; Re Tlllott, Luo v. WilHori, [18921 1 Ch. 86; Re 
Wyatt, White v. KlUq, [1892] 1 Ch. 188 ; Le Llovro tic 
Dcnncer. Gould, [1803] 1 Q. B. 491 ; Ward v. Duncoinbo 
(1893;, 69 L. T. 121 ; Oliver v. Bank of England, [1902] 
1 Oh. 6io ; Porter v. Moore, [1904] 2 Ch. 367 ; Fry v, 
Smcllic, [1912] 3 K. B. 282 ; Nocton v. Ashhuiton, [1914] 
A. C. 932 ; Banbury v. Bank of Montreal, [1917] 1 K. B. 
409 ; Pierson v. Altrincham U. C. (1917), 86 L. J. K. B. 
969; Everett v. Griffiths, [1920] 3 K. B. 163. Mentd. 
Ballds Consolidated Co. v. Tomklnsou (1893), 42 W. 11. 
204 ; Williams v. Pinckney (1897), 07 L. J. Ch. 34; 
Whittington v. Sealo-Hayne (1900), 82 L. T. 49 ; White- 
church V. Oavanagh, [1902] A. C. 117 ; Exploring Land & 
Minerals Co. v. Kolckmann (1905), 94 L. T. 234 ; H. v. H., 
[1928] P. 206. 


acts as he could do if a tenant who was 
not accountabhi for waste.- Vkrnon 
i\ SkamaN (1876), II. E. D. 190. — CAN. 

n. — •.] — A tnistoo for sale having 
made several agreements for sales, 
whleh were rendered abortive by the 


refusal of the widow of settlor to har 
her dower ; — IleM : the trustee was 
not liable for deterioration of the 
property, the decrease in value not 
having occurred through any default 
of his. - -Kdinburoh Assurance 


Co. V. Allen (1876), 23 Gr. 230.-- 

CAN. 

o. Riuht to raise mmiey to 

preserve jproperij/. ]— Stranraer Orku* 
NAL Secession Conuregation, [1923] 
S. C. 722.— SCOT. 
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3003. Care of title deeds — Duty to deposit 

In safe place — Deeds frequently referred to left with 
solicitor.] — (1) It is the duty of trustees to keep 
tmst deeds under their own control, to see that 
they are deposited in a place of safety so that 
no one else can take them away. But to this 
obligation there must be reasonable limits & 
where the deeds have to bo frequently referred 
to, e.g. for the purxjose of realising the trust estate, 
it is proj^er for them to be in the custody of the 
solr. to the trustees. 

(2) In the case of bonds & certificates payable 
to bearer the trustees alone are responsible for 
their safe custody, & are not justified in leaving 
them under the control of a solr. or any other agent, 
but must deposit tliem in some safe place where 
they cannot be got at without the consent of the 
whole body of the trustees. — r. Field, 
I181MJ 1 Vh. 42r) ; fifi L. J. Ch. 233 ; (39 I.. T. 820 ; 
42 W. Ji. 34(i ; 10 T. L. B. 131 ; 8 R. 201. 

Ajinotaiion : — As to (2) Distd. lie Do rothonior, Dcat v. Do 

Pothoiiior, [P.jOOJ 2. Ch. 021). 

3004. Care of bonds & bearer certificates.] — 

Field v. Field, No. 3003, (mie. 

- Duty to insure.] — Sre Settlements, Vol. 
XL., ijp. 080, 081, Nos. 2158 2171. 


Sub-sect. 3. — Institution oe Legal Pro- 

CKEDINCnS. 

3005. Duty of trustees to take legal proceedings — 
To obtain money due on covenant in marriage 
settlement — Money left outstanding with consent 
of cestuls que trust — Application by cestuis que 
trust to call in money.] — Wliore by the terms of a 
maiTiage settlement a trustee was to compel 
liayment ol a sum of money due on covenant, but 
by consent of the cesfui giie trusts the money was 
left outstanding on that security. Pjion their 
subsequent application to have the money called 
in & invested //rW : the lruste<‘ was bound, 
if necessary, to enforce payuumt l)y an action 
on the covenant, without recpiiring any indemnity 
from the cestuis que trust ; <Sl in default of so doing 
lie was comiielled to ])ay the costs of a suit brought 
against him to enforce the execution of t he 
covenant. — Kirby r. Mash (1839), 3 V. k (’. Kx. 
295 ; 8 1.. .1. Ex. Eq. 33 ; 3 Jur. 221 ; 1(50 E. H. 
714. 

3006. — Covenantor unable to pay whoie 

sum — Trustee liable for amount which might have 
been obtained.] — A., on his marriage with B. by his 
marriage S(*ttloment covenanted with a trustee, 
that ho would on Martinmas day 1824 imy 1310,000, 
the trusts of which were to be for A. for life, 
with remainder to B. for life, with remainder to the 
children of the marriage, k in default of childrtm, 
for the persons therein mentioned. A. died in 
1836, without having performed the covenant. 
After A.’s death a suit was instituted by B. 
against the trustee, to make him personally liable 
for the non-jierformance of the covc-nant. A 
reference was made to the master to inquire 
whether A. was of ability, after 1824, to pay the 
1310,000, or any part of it. It apxicared that A. 
had for seven years after 1824 an income of £1,800 
a year, but that he had no other jiroxierty than this 
income, & that ho had always lived up to or 
exceeded his income. The master found that A. 


was of ability during these seven years to have paid 
£4,200 in iiart performance of the covenant. No 
exceptions were taken to the rexiort. On the 
hoai'ing of the cause on further directions : — Held : 
the trustee was liable to pay £4,200, k had the 
report been exeexited to, it would have been con- 
firmed. — M aittand V. Bateman (1844), 13 L. J. 
(3h. 273 ; 8 .Tur. 92(3. 

Annoiation Reid. Fonwlct v. Grounncll (1847), 10 Beav. 

412. 

3007. - - All cestuis que trust of age — 

Duty to consider wishes of cestuis que trust.] — 

Bradby WmTciiURCii, [1868] W. N. 81. 

3008. - - - .] — Trustees made x>crsonally 

resiionsiblo for the consequences of their neglect 
to enforce a covenant contained in a marriage 
settlement. 

By a marriage settlement it was covenanted k 
agreed, that £5,000 Consols, x^art of tlio wife’s 
l^roxierty, should he transferred to trustees, ux)on 
certain trusts for th(‘ husband, wife, k childiou. 
At the time of tlie settlement, a sum of £4,941) was 
standing in tlic name of the wife ; but tlu‘ trustees 
took no stex)s to enforce a transfer, k it was sold 
out k niisapxfiied by th(‘ husband Held : the 
trustees were personally rosx)onsible for the loss. 

Where trustees are sought to he charged with a 
breach of trust by reason of theii* omission, the 
ct. t.akos care to see, before t iie trustee is charged, 
that it was within his x>owc‘r to x^erform tJie act 
which it was intended he shouJd do (Lord IjANG- 
DALE, M.IL). — I'ENVVK’K V. (iREENWELL (1817), 10 
Beav. 412 ; 11 Jur. 620 ; 50 E. K. 610. 

A7in^)tatioji : IMncnuiriam v. (^uroy (18G7), IT) W. li. 

.*{71. 

3009. - — .] "-A marriage settlement, 

executed in 181(3, eontainc'd covenants by the 
husband to i)ay £3.000 within three years to the 
trustee, or, in default, to secure tliis sum by mtge. 
of certain real estate, fidiis sum was to bo held 
on trust for husband k wife successively for life, 
with rcMuainder 1 o their issue. No stoj)s were taken 
by the trustee to enforce the covenants, k in 184(5 
lie acted as solr. on a sale by tlie husband of the 
real estate bound by tlie covenant. In 1848 th(‘ 
trustee died. 11 is extrix. k di'visees had notice 
of the breach of trust. In 1852 tlie husband 
became bki)t. The extrix. of the trustee refused 
to iirove for lh(‘ trust sum under tlie hkyicy., 
though reipH'sted so to do by the hkxit. In 18(55 
new trust (‘cs of the s(‘tt lenient wore aiixiointod 
by the ct., but their claim against the bkiit.’s 
estate was rejected as harii'd by lax)se of time. 

The husband died in 18(5(3. d’wenty years after 
the death of the trus((*e the bkiit.’s widow k 
children tiled a bill against the reiircsentatives of 
the trustei* to make his asseds liable for the loss 
of the trust fund: — /ic/d; the omission of the 
trustee to enforce tlie covenants was a clear breach 
of trust, k laxise of time was no bar to the rights of 
the cestui.s que trust against liis assets, as his 
representatives had, ux)on his death, notice of the 
brcacli of trust.- WoodhoOhe v. Woodhouhe 
(1869), L. H. 8 Eq. 514 ; 38 L. J. Ch. 481 ; 20 L. T. 
209 ; 17 W. K. 583. 

Annotation Retd. Britihli Mutual Invcslniont Co. v. 

Smart (1875), 10 Ch. App. 5(59, ii. 

3010. - — To obtain possession of trust funds — 
Unless well founded belief that action fruitless.] — 
TIobday V. Peters (No. 3), No. 2998, a?ite. 

3011. - - Onus of proof on trustees.] 


PART IV. SECT. 3, SUB-SECT. 3. 

p. Hull/ of trasiee to take Ugal pro- 
ceedings — I'o test tmlidUg of lease.]-— 
Where the benelloiaries consented, the 
ot., upon an orlgiuating summons, 


Kuve the truHtees leave to hiiuj? an 
action lo test the validity of a loasi^ of a 
portion of tho trust property, but 
carefully abstained from going into 
tho question of its invalidity, or tho 
chance of sucxjosb in Impeaching it. — 


Euz(iKUALi) V. Smith ( 1889), 15 

V^ i.. li. 407.- AUS. 

q. 'To recover trust property.] 

— Millau’s Thubteks u. Polson 
(1897), 36 Sc. L. H. 798.— SCOT. 
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Teusts and Teustees. 


Sect. 3. — Poaaeeeion and preservation of trust pro* 
perty ; Sub-sect. 3. Sects, 4 5,] 

— It is the duty of trustees to press for the payment 
of the trust funds to them, & if they are not paid 
within a reasonable time to enforce payment by 
legal proceedings ; & it is especially their duty 
to take action promptly if by the terms of the trust 
jjayrnent has been deferred to the expiration of 
a specified time. 

The only excuse for not taking action to enforce 
payment is a well-founded belief on the part of the 
trustees that such action would bo fruitless ; & 
the burden of proving the grounds of such belief 
is on the trustees. — lie Bkogden, Billing v. 
Brooden (1888), 38 Ch. D. 646 ; 69 L. T. 060 ; 37 
W. K. 84 ; 4 T. L. R. 621, C. A. 

Annoiationa CoDSd. Re Hurst, Addison v. Topp (1890), 

G3 L. T. 065. Befd. Re Chapman, Cocks v. Chapn 

(1890), 45 W. H. 07 ; Re Stovons, Cooke v. Stevens, (1898] 

1 Ch. 10‘2 : Re Greenwood, Greenwood v. Firth (1911), 

105 L. T. 509. 

3012. Payment deferred to specified 

time.] — Re Brogden, Billing v. Brogdkn, No. 
3011, ante. 

3013. To recover trust property — Property 

not lost through fault of trustee— No necessity to 
institute proceedings at own expense.] - -A trustee 
is not bound to commence proceedings, at his own 
expense, to recover trust property when it lias not 
been lost through any misconduct or negligence of 
his own. — T gdrall v. Medlicott (1888), 69 L. T. 
370 ; 62 J. B. 059 ; 30 W. H. 880 ; 4 T. lu R. 701. 
Aroiolation : -Refd. Williams Torrey r. Knifflit, The Land 

of the IbloH, [1891] P. ;{42. 

3014. Duty of trustee to prove debt— On bank- 
ruptcy of debtor to the trust.] — Where a trustee 
indebted to the trust becomes bkpt., it is his duty 
to prove the debt, & if he neglect so to do, he is 
liable for the loss, notwithstanding his certificate. 

Suppose a person, owing money to a trust 
estate, becomes bkpt., the trustee is a distinct 
A separate person ; knowing of the bkpey., he is 
bound to prove the debt ; if he does not, he 
commits a breach of trust (Romilly, M.R.). — 
Okrktt V. (JoRKER, CoR&ER V. Orrett (1866), 21 
Beav. 62 ; 25 1;. T. O. S. 278 ; 1 Jur. N. H. 882 ; 
3 W. R. 004 ; 52 E. R. 778. 

Costs Of legal proceedings — Right of trustee to 
Indemnity.] — Sec I’art III., Sect. 3, sub-sect. 3, 
post. 


Sect. 4.— PAYMENT OF INCOME AND CORPUS. 

3015. Duty to pay corpus- - Liability for payment 
to wrong person— Forged authority to pay.] — A 

trustee, whether a private iiorson or body 
corporate, must see to the reality of the authority 
empowering him to dispose of the trust money ; 
for, if forged, it is in consideration of law & equity 
a nullity & the right remains as before. — Ashby v, 
Btackwell (1765), Amb. 603 ; 2 Eden, 299 ; 28 
E. R. 913, L. C. 

Annotaiiona Mentd. Dimoan v. Luiiiloy (1849), 2 H. & Tw. 

78 ; Slmm v. An f?lo -American Tolegraph Go., Anprlo- 

Amerlcau Telegraph Co. v. SpuiUng (1879), 5 Q. B. D. 188. 

3016. .] — Qu, : whether a trustee 

ha^illg prepared a deed of appointment under a 
power, out not knowing of the execution of it, 
shall be held to have such notice as to affect him 
in respect of his jiayment of the money to the 
legatee of the person who had the power under a 


subsequent will. — Cothay v. Sydenham (1788), 
2 Bro. 0. C. 391 ; 29 E. R. 218, L. C. 

Annotations : — Oonsd. Williams v. Williams (1881), 17 Ch. D. 
437. Eefd. Jones d. Smith (1843), 1 Ph. 244 ; West v. 
Reid (1843), 2 Harts 249 ; Ware v. Egmont (1854), 3 
Eq. Rep. 3, n. ; Shaw v. Foster (1872), L. R. 6 II. L. 321. 

3017. .] — (1) Testatrix bequeathed her 

residuary estate .upon trust for her sister for life, 
& after the sister’s death, to pay divide & apply 
the trust fund in manner following, that is to say, 
one-tenth to or for the use of R., & another one- 
tenth to or for the use of 0. for their respective lives 
& in case either of them should die in the lifetime 
of the tenant for life or afterwards leaving lawful 
issue then testatrix directed that the part of him 
or her so dying leaving lawful issue should go to 
& be equally divided among his or her children 
as they should attain twenty-one: — Held: a 
child of (’., who survived the tenant for life & 
attained twenty-one but died in the lifetime of C. 
took a vested interest. 

The trustee of the will, who acting on the 
opinions of counsel had distributed the whole 
estate according to a view different to that taken 
by the cb., was ordered to pay to the represent atves 
of tlie cliild the amount of tlie child’s share & the 
costs of tlie suit. — Boulton v. Beard (1853), 3 
Do U. JM. A (i. 608 ; 43 E. R. 239, L. JJ. 

Aimntafions Refd. Re Roovo’s Trusts (1877), 4 Cb. D. 841 ; 
]{e Silver Valley Minos (1882), 47 L. T. 597. Mentd. Re 
WatHon’s Trusts (1870), L. R. 10 Eq. 80 ; Re Orlobar’s 
Settlml. Trusts (1875), L. It. 20 Eq. 711 ; Solby r 
WbJtakor (1877), 0 Cb. J). 2.39; Hickllng r. Fair, [1899] 
A. 0. 15; Re Walker, Lunkeily v. Heuordino, [1917] 1 
Ch. 38 ; Re Stephens, Tomalin v. Tomulin’s Trust ee, 
[1927] 1 Ch. 1. 

3018. To person entitled.] — May v. 

Armstrong, [1866] W. N. 283. 

3019. .] — Low V. Bouverie, No. 3002, 

ante. 

3020. Duty to make inquiries.] — 

Where a trustee has trust moneys in his hands, it 
is his dui.y to make inquiries as to the parties 
entitled, & upon sufficient evidence, to pay over 
tlie moneys to his ceslai'^ que trust. — Re Knight’s 
Trusts (1859), 27 Beav. 45 ; 28 L. J. Ch. 626 ; 
33 L. T. O. 8. 54 ; 5 Jur. N. 8. 326 ; 54 E. R. 18. 
Annointiom : —Mentd. Re WylJv’s Trust (1800), 2 L. T. 788 ; 
Re Biocklosbj (1801), 29 Beav. 652. 

3021. Assignee.] — By the will of 

testator a share of Ids estate was given to ti’ustees 
upon trust during the life of one of his sons to pay 
& aj>ply the whole or any part of the income or 
accumulations of income of the share for the 
support, maintenance, or education, or otherwise 
for the beuelit of that son, bis wife, or children, 
in such manner in all respects as the tmstees 
should in their uncontrolled discretion think fit. 
The son assigned his interest by way of mige. to 
pltf. Notice of the assignment was duly ^ven to 
the trustees of the will ; but, after receiving such 
notice, they made payments out of the income of 
the share to or on behalf of the sum. 

Pltf. took out an originating summons seeking 
to make the trustees liable in respect of the 
payments so made. Objection was waived to the 
decision of a question of breach of trust upon an 
originating summons : — Held : the beneficial 
interest of the son under the will was that which 
he was entitled to assign ; money paid to him or 
to any person on his behalf was necessarily part 
of his beneficial interest ; & it must be assumed 


PART IV. SECT. 4. 

30181. Dut // io pay corpn, - 'I'o perao', 
entUled.]- Alvii.h^ Trustees v. Gran' 
(1874), I R. (Ct. of ScHB.) 969; 1 
Sc. L. LI, 659.— SOOT. 


801811. .]— M‘JMerson’s [1921] S. C. 474 ; 58 Sc. L. R. 367.— 

Trustees v. Hill (1904), 4 F. (Ot. of SCOT. 

ScbB.) 921 ; 39 Sc. L. R. 657.— SCOT. r. Duty io pay income — Lease made 

at rent d* preminm ,\ — Beoo r. Brown 

8018 111 . .]— Home’s Trus- (1902), 2 S, R. N. S. W. 87; 19 

TEES V. FERGUSSON’B EXECUTORS, N. 8. W. W. N. 121.— AUB. 
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that money paid by the trustees to him or to any 
person on his behalf was his in their iiTevocable 
deterimnation immediately before the payment, 
at which period of time tlio trustees were affected 
with notice of assignment, therefore, the trustees 
were liable for all sums paid to or on behalf of the 
son after they had received notice of assignment. — 
Be Neil, Hemming v, Neil (1890), 62 L. T. 649. 
Annotation : — Reid. He UuUock, Good v. Llckorlsh (1891), GO 

L. J. Cbi. 341. 

3022. Duty to pay income— To persons entitled.] 

— Low V. Bouverik, No. 3002, ante. 

3023. Duty to deduct income tax — Liability 

for omission to deduct — Refund to trust estate.] - - 

A trustee paying annuities given by will out of 
income wliich has paid income tax before it came 
to his liands must deduct from each i:>ayment of 
annuity the tax thereon at tlio current rate, unless 
the will otherwise directs. Not to make such 
deduction is a breach of trust, & the trustee is 
liable to refund to the estate tlie sum thus overpaid ; 
but Trustee Act, 1888 (c. GO), s. 8, bars all claims 
against him beyond six years, except in the case 
of an annuity given to lumsclf . — lie Hharp, 
liiCKETT Kickett, [190(iJ 1 (vh. 703 ; 75 L. J. Ch. 
458 ; 05 L. T. 522 ; 22 T. L. K. 368 ; 50 8ol. Jo. 
390. 

3024. .]— By the will 

testator gave several annuities to his sons & othem 
<fc directed that all annuities should bo paid free 
of deduction. The trustees had paid the annuities 
for some years without deducting income tax : — 
Held : the annuities were not jdven free of income 
tax, but the trustees were entitled to deduct the 
income tax they had paid out of residue from 
future payments of the annuities, on the ground 
that the ct. will always in the administration of 
an estate, where possible, correct error of account 
between trustees & ce^tuis quc irust, U'lie rule 
that a man cannot recover moneys paid under a 
mistake in law does not apply to sucli a case . — Re 
Musghave, Mactiell V . Varry, [1916] 2 ("h. 417 ; 
85 L. J. Ch. 639 ; 115 L. T. 149 ; 60 8ol. Jo. 694. 
Annolaiion : — Apld. lie WooldilUffc, Wooldiidffo v. Coo, 

[1920] W. N. 78. 

3026. .] — Be Hatch, 

Hatch v. Hatch, No. 3620, post. 

3026. — — .J — Be Wooldridge, 

Wooldridge v. Coe, |192Uj W. N. 78. 


Sect. 5.— DUTY TO USE DIUGENCE AND 
PRUDENCE. 

3027. General rule.] — She was bound to art 

prudently & reasonably as trustee (Kekewkmi, J.). 
— Re Smith, Smith v. ‘'riioMrsoN, Smith v. Smith 
(1902), 71 L. J. (^li. 411 ; 86 L. T. 401 ; 18 T. li. U. 
432 ; 46 Sol. Jo. 358. ^ . 

3028. Test of diligence & prudence ~ Activity In 
Interest of beneficiary.] — (1) Trustees have an im- 
portant duty cast upon them by the acceptance of 
a trust & ouglit to exercise due diligence in the 


execution of it, & to attend with some degree of 
vigilance to the interest of their cestui que trust* 
In this case whore no culpable acts wore exjpressly 
charged against them by the bill but the circum- 
stances of the case disclosed to the ct. that they 
had neglected their duty by remaining passive & 
supine where the interest of the cestui que trust 
was invaded, & did not appear to liave been 
attempted to be protected by them the ct. repro- 
bated theii* want of attention & activity as a gross 
breach of duty, & refused to give them, although 
necessarily made nominal (lefts, to the biU, their 
costs of suit. 

(2) fThe trustees] sold for £500 tlie property 
which this distrc'ssed man liad entrusted to them 

whicii they know to be worth £577 (Richards, 

V. B.). — Oliver v. Court (1820), 8 IMce, 127 ; 
Dan. 301 ; 146 E. R. 1152, Ex. (^h. 

Annotation : — Qenerally, Re£d. Armstrong r. Jackbou, [1917] 

2 K. B. 822. 

3029. That of prudent man in conduct of 

own affairs.] — Trustees, agents, etc., are expected 
to take the same care of the trust funds, as a 
r(‘asonable attention to their own affairs would 
dictate to them to take of their own x>roperty. 

The ct. does not expect trustees to take more 
care of the i)roperty entrusted to tlumi than they 
would do of their own ; but it is material to 
ascertain wliat is the meaning of this (Lord 
Eldon, C.). — Massey v. Banner (1820), 1 Jac. 

W. 241 ; 37 E. R. 367. 

Annotations : — Reid. Corks r. Gray (in')?), 5 W. K. 749. 

Mentd. Mardonnell v. llardlntf (18.31), 7 Slju. 178; Ponnoll 

V. Dcffoll (18.">3), 4 Do G. M. tc G. 372 ; Owen v. Ooiik 

(1894), 2 Mans. IH). 

3030. .] — Trustees of real estate for a 

term of one thousand years from the day of tlie 
death of the settlor, had powers, during a period 
of certain lives in being twenty-one years, to 
manage the estates, out of the income to keep 
down charges incumbrances, & subj("('t therc'to 
to reiiair, erect new or additional buildings, 
g(‘iiorally io “ make such outlay f(>r the improve- 
ment of ” tlio e.states as they should “ think lit or 
conducive to the general benefit of ” the estates 
“ or the tenants thereof,” cSt hold th(‘ surplus as 
capital, which was to be laid out in tlie purchasiJ 
of lands U) be settled to the lik(‘ uses. 

The settlor having died in 1870, the first lenant 
for life being in possession, 6c tlie incom<‘ being 
insuflicient, after keei)iug down charges & incum- 
brances, to pay for iM'paiis, for the cost of new 
buildings, 6c generally for improvement of the 
])roperty, out of cajiital, the ct. allowed payments 
in di’aining upon whi(*h the tenants paid 5 per 
cent., 6c in erecting new buildings. 

These trustees, whose duty it was to act on 
behalf of tlie estates as prudent owners would 
have acted, have acted conformably to their duty, 
& they are entitled to be recouped their expenditure 
out of the capital moneys (Lac’ON, V.-C.). — Re 
Le.^lie’h Setplement Trusts (1876), 2 Ch. D. 
185 ; 45 L. J. t'h. 668 ; 31 L. T. 239 ; 24 W. R. 
546. 
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3029 i. Test of diligence <!tpruxiem( - 
That of prudent tmin in condvei of onm 
affairs.] — It is tho duty of a tiuRti^e, 
In managing the trust, affaiis, to take 
those precautions vhicb an ordinary 
man of business would take in man- 
aging similar affairs (*f his own. — 
Austin r. Austin (1906), 3 C. L. R. 
516.— AUS. 

3029 ii. — — .] — Tru-stecs are 

bound, In tho interval required to 
ascertain the recipients, to act, as 
regard to the funds as an ordinary 


tudent mail would if he were ueting 
»r the benefit of otbei people for w hom 
0 felt nioraUv bound to provide.— 
()V(jrHint.sr V. Wai'ik, [19201 H. A. L. II. 
n? — AUS. 


3029 iii. *1 — Theot. wdlliKd 

xact from trustees more careful 
onduct than a prudent man would 
estow' in the imuiagement of his 
roperty, — C hisholm v. Barnard 
is/ui. 10 Gr. 479. — CAN. 


3029 iv. It Ih the duly of 

a trustee for sale to uso aH diligence to 
obtain tho best price. — Graham v. 


Yeomans (1871), 18 Gr. 238.— CAN. 

3029 V. — — — .] — Crampon v. 

Walker (1893), 31 L. 11. Ir. 437.- IR. 

3029 vi. .]— Robertson v. 

Bowden (No. 2) (1892), 10 N. Z. L. R. 
()09. - N.Z. 

3029 vii. .| *- Gratuitous 

trustiHb are personally liable only for 
loRsos oeeasionod by tho want of such 
dillgeiiee on their part as a man of 
ordinary prudence uses In bis own affairs. 
- Kennedy, etc. v. Kennedy, etc. 
(1884), 12 R. (Ct. of Sess.) 275 ; 22 Sc. 
L. R. 181.— SCOT. 
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tSecL G. — Dut^/ to use, diligence and prudence* Sect. 6.] 

3031 . .] — lie Roberson, (Jampkin v. 

Barton, [1883] W. N. 110. 

3032 . .] — Speight v. Gaunt, No. 3273, 

post. 

3033 . .] — Trustees are bound to con- 
duct the business of their trust in the same way in 
which an ordinary prudent man of business would 
conduct his own. 

'i'rustees advanced money on the security of 
freehold land, which had lately been purchased 
by tlie mtgor. They did not have any fresh 
valuation made for the purposes of the mtge., but 
accepted the valuation put upon it at the sale, 
'riiey were, however, both men of business, & 
made a personal inspection of the property, & 
otlierwise appeared to have satistied themselves 
that the security was sufficient. 

The money advanced exceeded by a compara- 
tively small amount two-thirds of the amount of 
the valuation of the property at the sale. The 
mtge. was made in 1870. Interest was regularly 
l)aid down to 1877, since when it had been in arrear, 
Ac owing to the agricultural depression, the mtgor. 
had become bkpt., & the property so depreciated 
in value that the mtge. debt & interest could not 
be raised. 

The ccsiiii gue trust commenced this action 
against the surviving trustee, Ac the exors. of the 
deceased trustee, for the purjpose of obtaining a 
declaration that they were liable to make good 
the loss, on the ground that the lending without 
a separate valuation, Ac to more than two-thirds 
of the value, were breaches of trust ; — Held : the 
trustees liad acted to the best of their ability, & 
in no way otherwise than a prudent man would 
have acted in the conduct of his own affairs, Ac 
the mere fact of not having the property revalued 
would not make them liable . — lie Godfrey, 
Godfrey v. Faulkner (1883), 23 Ch. D. 483 ; 52 
L. J. Gh. 821 ; 48 L. T. 853 ; 47 J. P. (17(5 ; 32 
W. R. 23. 

Apld. He Poarson, Oxloy v. Bcarth (1884), 

.01 L. T. 692. 

3034 . - — .] — Trustee advanced trust 

moneys to a brickbuilding firm upon the security 
(jf a first mtge. of their premises ircM'hold Ac lease- 
hold Ac some of the plant, fn so doing he acted 
upon the advice of his solr. Ac upon a favourable 
report Ac valuation made by a respectable firm of 
architects Ac surveyors. A bank of good standing 
moreover consented to postpone a charge of theirs 
to his mtge. The mtgors. failed three years after- 
wards, whereby this lease of that part of the 
property whereon was most of the clay Ac shale 
necessary for the carrying on of the business 
became forfeited. The remainder of the property 
proved unsaleable Ac rapidly went to ruin. An 
action was subsequently brought by the ceMuis 
que trust to make the trustee liable for the loss 
sustained by them, Ac it appeared that the report 
Ac valuation proceeded ex facie in some respects 
upon faulty principles : — Held : applying the rule 
in Re Godfrey, Godfrey v. Faulkner, No. 3033, 
ante, that the trustee had acted as a prudent man 
would have acted in dealing with his own property 
Ac was therefore not liable. — Re Pearson, Oxley 
V. ScARTH (1884), 51 L. T. 692. 

Annot aiion :~~'Retd. He Whitcley, Whlteky v. Lcaroyd 

(1886), 32 Oh. 1). l‘JG. 

3035 . .j — Trustees lent trust moneys 

to a builder upon leasehold houses which had 
never been occupied, Ac to the extent of two-thirds 
of their estimated value. The borrower became 
bkpt., Ac no interest had been received from him or 
rent from any tenants. The houses were sold 


under the direction of the ct., Ac realised 
less than the sum lent upon them : — Held : the 
trustees had not acted with a circumspection that 
a prudent owner would act with in dealing with 
his own property, Ac the tmstees must account for 
the £1,100 which had been lost, with interest. — 
IIoEY V. Green (1884), 1 T. L. K. 116. 

3036. — - — ,] — A trustee is bound to act in 

the execution of his trust os a prudent man would 
in dealing with his own property. — Smethurst v. 
Hastings (1885), 30 Gh. D. 490 ; 55 L. J. Ch. 173 ; 
62 L. T. 567 ; 33 W. R. 496 ; 1 T. L. R. 335. 
Annoiaiion : — Reid. Maia v. Browne, [1895] 2 Ch. 69. 

3037. .] — trustee must, in order to 

escape liability for a loss of the trust property, 
show that in connection with the transaction in 
which the loss occurred he acted, not only in the 
ordmaiy mode of business, but also in the mode in 
which a prudent man of business would act in 
such a transaction. 

B., one of the trustees of a marriage settlement, 
was employed by Ms acting co-trustee to make a 
change of investment of part of the trust pro- 
perty ; but although ho sent to his acting co- 
trustee contract notes for the new investments, 
the latter were never completed. At the moneys 
were misappropriated by a third i)arty. B.’s 
co-trustees made no inquiries at all for the 
securities to which the contract notes related for 
over eighteen months, At made no efficient inquiries 
until three years after the transaction had taken 
place ; At when the loss was discovered B. had 
shorily before become bkpt., having up to within 
a few montlis of that time been in good credit : — 
Held : B.’s co-trustees were liable for the loss, 
having been guilty of negligence in not prosecuting 
early inquiries, wMch would ))ave resulted in 
infonnation upon which they miglit have recovered 
tile trust moneys from B. — Bullock v. Bullock 
(1886), 56 L. J. Ch. 221 ; 55 L. T. 703 ; 3 T. L. R. 
131. 

3038. — •]-~(l) Trustees invested trust 

money on the seemity of a 5 per cent. mtge. of a 
freehold brickfield, with buildings, machinery A 
plant affixed to the soil, being advised by com- 
petent valuers that the property was a good 
security for the amount invested. The valuers’ 
report was in fact based upon a valuation of more 
than double the amount invested Ac upon the 
supposition that the concern was going, but the 
report did not state this, nor distinguish between 
the value of the land & that of the buildings, 
machinery, etc. The trustees acted bond fide but 
acted upon the report without making any further 
inquiries. The security having failed \—Hcld : the 
trustees had not acted with ordinary prudence, A 
were liable to make good the money, with interest 
at 4 per cent, from the date of the last payment ; 
A the tenant for life was not liable to return to the 
trustees 1 per cent., which was claimed on the 
ground that the higher interest was due to its being 
a hazardous security. 

(2) I think it is quite clear that a trustee is 
entitled to rely upon skilled persons in matters in 
which he cannot be expected to be experienced 
(Lord Halsbury, C.). 

(3) The ordinary course of business does not 
justify the employment of a valuator for any 
other purpose than obtaining the data necessary 
in order to enable the trustees to judge of the 
sufficiency of the security offered. They are not 
in safety to rely upon his bare assurance that the 
security is sufficient, in the absence of detailed 
information which would enable them to form, A 
without forming, an opinion for themselves (Lord 
Watson). 
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(4) As a general rule the law requires of a trustee 
no higher degree of dUigence in the execution of 
his office than a man of ordinary prudence would 
exercise in the management of his own private 
allays. ^ Yet he is not allowed the same dis- 
cretion in investing the moneys of the trust as if 
he were a ppson sui juris dealing with his own 
estate. Business men of ordinary prudence may. 
t't frequently do, select investments which are 
more or less of a speculative character ; but it is 
the duty of a trustee to confine himself to the class 
of investments which are permitted by the trust, 
tSc likewise to avoid all investments of that class 
which are attended with hazard (Loud Watson). 
— Learoyd V, WiUTiOLEY (1887), 12 App. Oas. 
727 ; 67 L. .T. Ch. ; 58 L. T. 93 ; 3fi W. It. 
721 ; 8 T. L. K. 813, 11. 1^. ; af/fj. H. U. sub iiom. 
Re WlIITELEY, WllITELEY V. LEAROYD (188(3), 
33 Ch. I). 347, C. A. 

Annotations : —As to {\) Refd. Briiisdon r. Williams, [1891J 
3 Oh. 185 ; Re IIunl’H S. E., Bulteel w Lawd»*H]iayne, 
11005] 2 Ch. dl8. ^Is to (2) Refd. Rc PurtiiiKton, I’artiuK- 
tou V. Allen (1HH7). 57 L. T. 054 ; illyth r. FJadtfate, 
Morffan v. lilytli, huiith r. Illyth, |l8«lj 1 f’h. 337. As 
to (4) Refd. Kae v. Min>k (1880), 11 App. Oas. 558 ; Re 
Salmon, IMlost v. Upploby (1880), 12 Ch. 1). 351 ; Sheffield 
&r South Yorkshire Permanent Bldj?. Soe. v. Aizlewoo»l 
(1880), 41 Ch. D. 412 ; Blytli r. Pladpale, MouJran r. 
Blyth, Smith r. Blyth, 11891 ] 1 Ch. 337 ; Maia o. Browne, 
[1805] 2 Ch. (!0 ; Re (Chapman, (^ocks r. Chapman, [1896] 
2 Ch. 763 : Knion r. Buchanan, flOll] A. C. 253. G(n'>- 

rally, Refd. Re Hrofrden, Billing v. Brogden (1888), 38 Ch. 
D. 546 ; Knox r. Maekiniion (1888), 13 App. Cab. 753 ; 
Webb V. Jones (1888), 36 W. It. 666 ; Rc Somerbct, Somer- 
set V. Ponlett. 11894] 1 Ch. 231 ; i?c Turner, Barker r. 
Ivlrney, [1897] 1 Ch. 536. 

3039. ^,]“-Knox p. Mackinnon, No. 

3069, post. 

3040. .j -Tlio law . . . requires of a 

trustee tlie same degree of diligence that a man 
of ordinary prudence would exorcise in the manage- 
ment of his own al'lairs (Lord TIersciiell). — 
ItAE V. Meek (1889), 14 App. Oas. 568, IT. L. 
Annotations Apld. K.itou r. Bnchanuii, 11911] A. C. 253. 

Refd. Brmsden v. Williams, 11894] 3 Ch. 185; Wyman 
V. I’aterson, 11900] A. C. 271. Mentd. Mara v. Biowne, 
[1896] 1 Ch. 199. 

3041. -.j — All that the law requires 
from a trust (‘o who has powoi* to sell or borrow, is 
that he shall follow the dictates of ordinary })ru- 
dence in adopting the one course or the otlier ; A 
the question, whether he did or did not act 
prudently, is one of fact to be solved according to 
the circumstances of each case. — B innie v. Broom 
( 1889), 14 App. Cas. 670, 11. L. 

3042. - *1 — Where trustees are expreasly 

authorised to retain or invest in convertible 
securities, such as bonds transferable by delivery 
with coupons attached, they may deal with them 
in the way usual with prudent men of business, 
A may deposit them in their joint names with the 
bankers to the trust upon a simple acknowledg- 
ment by the bankers of the receipt thereof. - 
Re Be Bothonjer, Bent v. Be I’otjionier, 
[1900] 2 Ch. 529 ; 09 L. J. Ch. 773 ; 83 J.. T. 220. 

3043. — .] — (1) The rule laid down in 

Speight V. (kiunt, No. 3273, post, that in investing 
trast funds a trustee may employ a broker, A 
pay the purchase-money to the broker, if he 
follows the usual & regular course of business 
adoj^ted by ordinary prudent men, applies to a 


case where a co-trustee is employed & paid as 
broker under a clause in the will creating the trust. 

(2) It is not the usual course of business for 
purchasers of colonial or other inscribed stocks to 
attend personally at the bank & accept the 
transfer, though that coui’se is recommended by 
a note on the common form of stock receipt issued 
to purchasers by the bank. A trustee will not, 
therefore, be held liable for the fraud of his co- 
trustee, acting as broker, because he did not so 
attend & accept such a transfer, though he would 
have discovered the fraud if he had done so. 

(3) The mere fact that a trustee improperly 
accepted a share of commission from his co-trustee 
acting as broker, which ho repaid to the trust 
fund before trial, does not make him a partner 
with his co-trustee, or liable to make good the 
loss occasioned by the fraud of th(^ co-trustee 
committed in the transaction for which the com- 
mission was paid. - Sbepher]) v. Harris, [1905] 
2 Oh. 310 ; 74 L. J. Oh. 574 ; 93 J.. T. 45 ; 53 
W. K. 570 ; 21 T. L. R. 597. 

3044. — — Trustee acting imprudently In own 

affairs.] — I am not prepared to say that a trusts ‘c; 
luis acted honestly A reasonably A ought fairly 
to bo excused as a trustee merely on the ground 
that he has acted in exactly the same way with 
respect to his own money. The fact that ho has 
acted willi eciual foolislmess in both cases will not 
justify relief und(‘r this sta(ut(‘ (Farwisll, .1.). — 
Re Be Olifford’s (Lord) Estate, Be Olifford 
(Lord) v. (^uiltek, Bjo Olifford (Lord) v. 
IjAN.sdowne (Marquis), [1900] 2 Oh. 707 ; 09 

L. .1. Oh. 828 ; 83 L. T. 100 ; 10 T. L. R. 547 ; 44 
Sol. .To. 089. 

Annotation : — Mentd. London Bridge Buildings Co. v. 

Thomson (1903), 89 L. T. 50. 

3045. Reliance on skilled advice.] — 

Learoyd v. Wiiiteley, No. 3038, ante. 


Secjt. 0.— duty to protect INTEREST OF 
BENEnaARIES. 

3046. General rule.] — Trustees are ai)pointed 
for the protection of the cesfuis que trust, A so long 
as they remain trustees they are res])onsible for 
their duties as such. — Re Rix, Rjx v. Rix (1912), 
50 Sol. Jo. 573. 

3047. Tenant for life committing active waste— 
Duty to interfere to protect remainderman.] — 

Where trustees have tin* mere legal estate vested 
in them A there is a tenant for life, it is not any 
part of their duty to sec that the tenant for life 
keei^s the buildings in repair, A tlio ct. will not 
interfere, at tlio suit of the remainderman to make 
tfic tenant for life, or after his death to render 
his e.state, liable for permissive waste. — Powys 
r. Blagrave (1854), 4 Be (i. M. A G. 448 ; 2 
Eq. Rep. 1204 ; 24 I.. .1. Ch. 142 ; 24 L. T. O. S. 17 ; 
2 W. R. 700 ; 43 E. R. 582, L. C. 

AmwUdions Refd. Wam>n v. Hiidall, Kxp. Godfrey (1860), 

] John. A H. 1 ; Bunies v. Dowliog (1 881), 44 L. T. 809 ; 

Re Andrew r. WlIllumH (1884), 52 L. T. 41 ; 

Re HotcbkyH, Fteke r. Calmady (1886), 32 Ch. D. 408 ; 

Jie Curlwright, Avis v. Newrnan (1889), 41 Ch. 1). 532; 

Re Freoinan, Dlrnond v. Newburu. 11898] 1 Ch. 28 ; 

Blackniorc v. White, [1899] 1 Q. B. 293. 


PART IV. SECT. 6. 

t. Keepiny up life policy .] — TrusteeH 
hold juwtltlcd in kee])itvgni> a lifii i)olicy 
belonging to an infant out of inconie In 
their haudH belonglog to the infant A 
not required for hlH maintenance, where 
it was for the advantage of the hifant 
that the policy should ho kept on foot. 
— Re Gibbons, Gibbons v-'McKellak 
(1902), 2 S. II. N. S. W. 79 ; 19 


N. S. W. W. N. 1 15. -AUS. 

a. .ludyment dtUtor to v'hotn <hht 
is due as trustee— Whether bound to 
oppose nttachvunt of it for his own debt.] 
— If a debt due to a Judgment debtor, 
but of which he is merelv a trustee, is 
sought to bo attached to answer an 
order against him personally, he has u 
right A It is his duty, to appear & 
oppose the garnishee order nisi being 


made absolute. - Bicharub v. Jaueh, 
[1909] V. L. B. 140.— A US. 

b. Duty to see that trust inoney is 
applied properly ]. — MlCKLEBURCiii v. 
I’AIIKKU (1870), 17 Gr 503.— CAN. 

c. Duty to present' cnpital iriiaci 
— tk* obtain for life Unant as large an 
income, as consistent with safety .] — 
Where a fund is held upon trust for 
in V element, the income to be paid to 
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Sect. 6. — Duty to protect interest of heneficiariea. 

Sect. 7.3 

3048. Instrument authorising payment of money 
to parent of beneficiaries — Duty to regard Interest 
of beneficiaries — Before paying money.] — (1) A 

trust for the benefit of the childi'en of A., with 
an authority to pay the tmst funds over to their 
parent or guardian does not empower the tiustees 
to hand over the trust funds to A., without 
exercising any discretion in respect of his children’s 
interests. 

(2) Where there has been a loss to the trust 
estate by reason of a non-conversion of a security 
forming part of the trust property, but the trustees 
allege that they could at no time have realised the 
full value of the security, they will be allowed the 
benefit of an enquiry to show the actual amount 
which would have been realised by a conversion 
at the proper time, & their liability will be limited 
accordingly. — Gainsborough (Earl) v. Wat- 
roMBE Terra (Jotta ('lay Co., Ltd., Dunning v. 
Gainsborough (Earl) (1885), 54 L. J. ('h. 9i>l ; 
53 L. T. 116 ; 1 T. L. R. 480. 

3049. Cestuis que trust petitioning Parliament- 
Risk of forfeiture under will — Duty to request 
cestui que trust to stay proceedings.]— iee Allan, 
Havelock v. Havelock -Allan (1896), 12 T. L. R. 
299. 

Necessity for diligence & prudence.] — See 

Sect. 4, ante. 


Sect. 7.— DUTY TOWARDS BENEHCIAftlES 
INTER S£. 

3050. Duty to act impartially between cestuis que 
trust — Tenant for life & remainderman — Trustee 
tenant for life.] — Te.stator has given the residue 
of his personal estate to two trustees, T. the first 
tenant for life of the real estates, & B. the second 
tenant for life ; upon trust to lay it out in estates 
of inheritance, to be settled to tlu‘ same uses ; 
^ if that is to be understood, with the same 
incidents A powers, it imposed upon them the 
trust, holding an even hand as between themselves 
A those in remainder (Lord Eix)ON, O.). — Burges 
V. Lamb (1809), 16 Ves. 174; 33 E. R. 950, 
L. ('. 

Annotations: — Refd. Cholmcley v. Paxton (1825), 3 Bing. 

207 ; Londoeborougli v. Soniervlllc (1854), 19 Boav. 295. 

Mentd. Davenport v. Davenport (1863), 33 L. J. Oh. 33 ; 

Dashwood v. Magnlac, [1891] 3 Ch. 306. 

3051. .] — An ax^plication under the 

4 & 5 Will. 4, c. 29, to invest tmst funds on Irish 
security refused, for thougli for the benelit of the 
tenant for life, as increasing his income, it was 
otherwise as to those in remainder, as affording a 
less secure investment. — Stuart v. Stuart (1841), 
3 Beav. 430 ; 10 L. J. Oh. 148 ; 5 Jur. 3 ; 49 E. R. 
169. 

3052. .] — Testator gave his leasehold 

to trustees for legatees in succession & ui)on trust, 
if the trustees “ should think it proper or 
advantageous, as to those which were customarily 
or might bo renewed,” to endeavour to renew ; 
& in order thereto, should, ” if they in their dis- 
cretion should think fit or expedient, but not 


necessarily or peremptorily,” insure the lives of the 
cestuis que vie & apply the insurance money in 
renewing, & out of the rents & profits raise sufficient 
money to renew so often as a renewal should be 
advisable, & he gave a power to mortgage for the 
same purpose; — Held: (1) the trustees were 
bound to renew, if they could do so on reasonable 
terms ; (2) if the trustees refused, the ct. would 
exercise it ; & (3) they were bound to raise the 
neces^ry funds in such a mode as would be most 
beneficial to all parties interested. 

The trustees are not to sacrifice the tenants for 
life to the persons interested in remainder, but 
they are to exercise their discretion & act in such 
a manner as they consider most advantageous for 
keeping the estate in its present condition, for the 
benelit of aU persons interested under the will 
(Romilly, M.R.). 

(4) There is a clear distinction between a mere 
discretionary iiower in trustees A a trust which 
they are bound to execute. . . . Where there is 
a mere discretionary power in trustees, to be 
executed simply as they think lit, the ct. will not 
interfere with their discretion or execute it for 
them (Rgmilly, M.R.). — Mortimer v. Watts 
(1862), 14 Beav. 616 ; 21 J.. J. Ch. 169 ; 19 
L. T. O. 8. 3 ; 51 E. R. 421. 

3053. — - — .] — Testator gave his personal 

estate A the whole of his real estate to trustees 
ui)on trust ” for sale A conversion at their absolute 
A unfettered discretion, A to invest the proceeds 
A xiay the net income ” equally between his two 
sisters during their lives for tlu>ir separate use 
without j)ower of ant icix)ation, A after the decease 
of either of them upon ti'ust for her cliildren equally 
or only child, in case of a son at twenty-one or of 
a daughter at- twenty-one or marriage, with a 
proviso that if either sister should die after his 
decease without issue then tlie whole trust premises 
should go to the survivor A her descendents. The 
will contained no provisions for the management 
of testator’s real estate. One of testator’s sisters 
was married A had two infant childi‘cn, A theii' 
only means of support was the half share of income 
given by the will. ’The other sister remained 
unmarried. The only real estate of testator was 
in Ireland, let in one hundred A fourteen holdings, 
fur the most part at judicial rents fixed under Land 
Law (Ireland) Act, 1881 (c. 49). It was charged 
with the payment of annuities ; but the net annual 
income after satisfying all outgoings amounted to 
about £571 3«. 8d. The annual income of testator’s 
personal estate amounted only to about £38. Up 
to 1898 the trustees had found, after inquiries, 
that a sale of the real estate was impracticable ; 
but in that year the suiwiving trustee obtained a 
report from an Irish land agent that it might with 
some difficulty be sold at a price which in 
Guaranteed Land Stock would produce a net 
annual income of about £200 available for division 
between the tenants for life, who urged him to 
postpone the sale. On a summons by the surviving 
trustee against the tenants for life A the husband 
A children of the married one, as defts., asking 
for liberty to postpone the sale of the Irish estate 
until order : — Held : a direction to trustees to sell 


oue & iipop hi8 death the fund to go 
to others, the duty of the trustees is 
to preserve the capital Intact & to 
obtain for the life -tenant as large an 
interest yield as is consistent with 
safety &r the observance of the law 
under the instrument of trust as to 
the class of Investments ma<le. — JRe 
Armstrong (1924), 55 O. L. R. 639.— 


d. To insure property . \ — Kinguam 


V. Kingham, 11897] 1 I. R. 170.— IB. 

o. .1 — lie Kinahan’s Tjujsto, 

Hamipton & Bowles i\ Hudson- 
Kinahan, [19211, 1 I. R. 210.— IB. 

f. .] — Brown r. Boutar & 

Meaoher (1870), 8 Ma«ph. (Ct. of 
Bess.) 702 ; 42 Sc. Jur. 350.— SOOT. 

g. Duty to see that security sound .] — 
Where the primary purpoao of a trust 
js to secure an alimenlary provision, 
the trustee is bound to be specially 


careful that the security Is sufficient 
to ensure payment of tlio interest on 
the loan. — Maclean v. Soapy’s Trus- 
tee (1888). 16 R. (Ct. of Boss.) 966 ; 
26 Sc. L. R. 690.- SOOT. 

PART IV. SECT. 7. 

h. Duty to male final apportion- 
Tfient of trust fund .] — Smith’s ’Tbustbes 
V. Smith (1900), 2 F. (Ct. of Sees.) 713, 
—SOOT. 
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at their absolute discretion j was not equivalent 
to a direction that they may sell or not at their 
absolute discretion ; & in the first case the time 

6 mode of sale were in their discretion, but they 
were not entitled to abstain from following the 
dii'ections of the will because the tenants for life 
would then receive a better income ; &, in con- 
sequence of the difficulty of deciding whether a 
sale would be benelicial in the interest of the 
tenants for life &; those entitled in remainder 
regarded as one, the summons was ordered to 
stand over for three years, with liberty to the 
trustee to abstain, if he thought tit, from soiling 
during that period, & with liberty for all parties 
to apply, but so as not to prevent the trustee 
from selling without application to the ct. if he 
considered a sale advisable . — He Atkins, Newman 

V. Mtnclaui (1899), 81 L. T. 421. 

3064. Dispute between cestuls que trust.] — 

In a contest between cestuis que trust it is the duty 
of trustees to abstain from taking part with 
either side.— Kichardson v. Bank of ENaiAND 
(1838), 4 My. & Cr. 105 ; 8 B. J. Ch. 1 ; 2 Jur. 
911 ; 41 E. k (55, L. C. 

AnnoUUions : — Refd. Knight v. Haythoniu (1840), 4 Jnr. 
360. Mentd. London Syndicate r. Lord (1878), 8 Ch. 1). 
84 ; Rodriguez v. Speyer, [1919] A. G. 59. 

3066. Investment of trust fund.] — 

Personalty was bequeathed upon trust for tenants 
for life, with executory trusts in remainder, but 
without directions as to investment. The trustees 
at the instance of the tenants for life abandoned 
their original intention of investing in tlie funds, 
^ invested on intge. so as to obtain an increased 
income, but it did not api)ear that- the tenants for 
life approved of the particular securities which were 
taken & which proved insufficient. On the trustees 
being deercod to make good the loss : — Ileld : the 
tenants for life & their interests in the trust funds 
were liable to recoup to the trustees the amount 
ordered to be x)aid by them to the extent of the 
income received by the tenants for life respectively 
from the mtges. 

1 am not disposed to hold out any encourage- 
ment whatever to the notion that a trustee, in 
the absence of any power for that purpose, is 
entitled to lay out the trust fund upon mtge. . . . 
Assuming that an exoi*. or tioistee, acting in the 
ordinary exercise of the discretion belonging to 
him in that cliaractcr, could properly make such 
an investment of t-he trust fund without any power 
expressly given to him so to do, it is clear that, in 
making such an investment, it is his bounden 
duty to have regard to the riglits &, interests of all 
parties concerned, <te if it api)ears that he has made 
the investment at the instance & for the benefit 
of one or more of cestuis que trusty without having 
regard to the interests of the others, & loss has 
resulted from the investment, that is a breach of 
trust (Turner, L.J.). — Rabyp. Ridehalou (1855), 

7 De G. M. & G. 104 ; 3 Eq. Rep. 901 ; 21 L. .7. Vh, 
528 ; 25 L. T. O. S. 19 ; 1 Jur. N. S. 3(i3 ; 3 

W. R. 341 ; 44 E. R. 41, B. JJ. 

AnTwtuliona : — Consd. Sawyer v. Sawyer (1885), 28 Cb. J). 
696 ; Blylh v. Fladgate, Morgan v. lilytb. Smith v. 
Blyth, [1891] 1 Oh. 337. Apld. Bolton v. Curre (1894), 
70 L. T. 759. Distd. Rc Somei'sot, Somerset v. Poulett, 
(1894] 1 C5h. 231. Consd. OhlUlngworth v. Chambers, 
U8961 1 Ch. 685 ; Moxham v. Granl, [1899] 1 Q. B. 480. 
Refd. Baud v. Fardell (1865), 26 I.. T. O. S. 83 ; Griffiths 
r. Porter (1858), 25 Boav. 236; Butler v. Butler (1877), 
5 Ch. D. 554 ; Re Alexandra Palace Co. (1883), 23 Ch. D- 
297 ; Marat), Browne, 11895] 2 Ch. 69. 

3066. Not to prejudice rights of remainder- 

man.] — Testator bequeathed £50,000 to trustees 
upon trust to invest same in the purchase of lands, 
& to settle & convey the same to his nephew M. 
for life, remainder to his eldest son tor life, 
remainder to his first son in tail. M. was also 


made residuary legatee, & the exors., who wore 
also trustees, having renounced jirobate, letters of 
administration of testator’s estate were granted 
to M. M., with moneys which were part of 
testator’s personal estate, purchased for £49,700 
estates of which he took conveyances to liimself 
in fee. One of these, the L. estate he devised 
by will to his eldest son L. absolutely subject to 
the payments, liabilities &> demands of the original 
testator’s will & in exoneration of his, M.’s, other 
estates, which he devised to his younger children. 
The B. estate afterwards became much improved 
in value. The master having found that the L. 
estate was purchased by M. in exoneration or 
discharge of the trust for invest n»ont of the sum 
of £50,000 exeexitions to the master’s report were 
taken by the devisees of M.’s will: — Held: the 
trustee had no right to deal with estates so pur- 
chased so as to alter or prejudice the rights of the 
remaindermen A exceptions overruled. —Mathiab 
V. Mathias (1858), 3 Sm. & G. 552 ; 29 B. T. O. 8. 
73 ; 3 Jur. N. S. 429 ; 05 E. R. 777. 

Annoiation .—Refd. Re I'umfrey, WorecHtor City & Comity 

Banking Co. r. Bllck (1882), 52 L. J. Cli. 228. 

3057. .J — It is of the essence of the duty of 

every trustee to hold an even hand between the' 
parties interested under the trust (Turner, B.J.). 
— Re Tempest ( 1800), 1 Ch. App. 485 ; 35 B. J. Ch. 
032 ; 14 B. T. 088 ; 12 Jur. N. S. 539 ; 14 W. R. 
850, B. J J. 

3068. .] — (1) Pltf. executed a post-nuptial 

settlement wliorcby he conveyed certain freehold 
Iioreditarnents, the legal estate in which were 
outstanding, to a trustee ux>on trust t-o pay the 
rents, issues, A pro/its to pltf.’s wife during her 
life, aft(‘r lier death to ])ltf. during his life, & 
after the death of the survivor for the benefit of 
their children. The settlement contained a i)ower 
to idtf. during his life, after his death to the wife 
dui ing her life, & after the death of the survivor to 
the trustee, to renew leases for lives, & take fines 
on renewals, but so that the usual rents wore still 
reserved ; & it was declared that the trustee should 
hold all fines which he miglit take in trust for the 
child or children who should be then entitled to 
the inheritance of the premis(*8. Pltf. subsequently 
assigned liis interest under the settlement to B. 
by way of mlge. The trustee of the settlement 
disjjuted the right of ])hf. to take the linos for his 
own benefit, claiming them on behalf of the wife. 
Pllf. accordingly filed a bill against the trustee, 

B., x-raying that he might be declared entitled to 
take the linos on renewals of leases for his own 
benefit. After the tiling of the bill x>ltf* became 
bkpt., & his assignee obtained a supplemental 
order to carry on the suit : — Held : inasmuch as 
the legal estate was outstanding & beyond pltf.’s 
control, & the trustee had interfered with his power 
of granting leases, lie was entitled to bring a suit 
in equity for declaration of his lights. 

(2) The trustee . . . has . . . taken ux^on him- 
self to be a partisan of the wife . . . &; has refused 
jiroduction of the deeds, which, as trustee, he was 
oound to produce to all persons interested in the 
trust (Lord Hatherley, C.). — Himpbon v, 
Bathurst, Shepherd v. Bathurst (18(19), 5 
Ch. App. 193 ; 23 B. T. 29 ; 18 W. R. 772, L. C 

Annotationn :~As (o (1) Refd. Re Bodingfold & Hej^ng's 

Contract, [1893] 2 Ch. 332. As to (2) Apld. Re Cowin, 

Cowin V. Gravott (1886), 33 Ch. D. 179. 

3059. .] — Trustees sold a tenement, the 

property of the trust, to one of seven beneficiaries 
under the trust deed, the price in terms of the con- 
tract being payable inMay, 1874. InNov. 1874, the 
purchaser being unable to pay £12,000 of the price, 
was allowed to I’etain it on loan. As security for 
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8 c£:9.] 

iho loan, he conveyed to the tiaistees three houses, 
including his purchase from the trust, upon each 
of wliich there were prior incumbrances to an 
amount exceeding two-thirds of the estimated 
value as stated by the borrower. Besides these 
securities tlio trustees held the personal obligation 
of the borrower & his father-in-law ; both of whom 
were engaged in trade. Some of the other bene- 
liciaries remonstrated in 1874, & again in 1880 ; 
but the money was allowed to remain on these 
securities until 1884, when the borrower & his 
father-in-law became bkpt., & about £10,000 was 
lost to the trust. The trust deed contained (a) a 
clause empowering the trustees to lend out the 
proceeds & other funds of the trust on “ such 
securities heritable or personal ” as they might 
think proper ; Ac (6) an hnmunity clause declaring 
that the trustees should not be liable for 
“ omissions, errors, or neglect of management.” 
The same law agent acted for the trustees & the 
borrower Held : t he trustees had not acted 
with perfect impartiality between the beneficiaries, 
nor had tdiey brought to the management tlie same 
care tSc diligence which a man of ordinary prudence 
would have exercised in his own concerns, in these 
circumstances neither the immunity clause nor 
the authority to hmd on nersonal security were 
sufficient to protect tl^em, & they were personally 
liable to make good the deficiency in the trust 
funds. — Knox v. Mackinnon (1888), 13 Apij. das. 
753, U. L. 

Annotations : — Consd. llae v. IMoek (1889), 14 App. Gas. 558. 

Retd. Wyman v. I’atcrson, [1900] A. C. 271. 


Sec t. 8.- DUTY TOWARDS ASSIGNS AND 
INCUMBRANCERS. 

3060. Trustee with notice of charge — Liability for 
payments to beneficiary — Though charge disputed.] 

— A trustee for a married woman, having received 
notice of a charge executed by her, was held 
personally liable for payunents afterwards made to 
her ; & that, notwitlistnnding the validity of the 
charge was disputed by lier, & no application had 
been made for an injunction. — Hodgson v. Hodg- 
son (1837), 2 Keen, 704 ; 7 L. J. Ch. 5 ; 48 E. H. 
800. 

Annotation : — Mentd. Bolton r. Salmon, [1891] 2 Ch. 48. 

3061. Person entitled to charge upon trust 
property — Trustees of property become trustees for 
the incumbrancer — To the extent of the charge.] — 

The moment the ct. declares such right in pltf. 
(incumbrancer), these defts. (tlie trustees) will, at 
all events, become trustees for pltf. to that extent 
(Lord Cottekbam). — Wellewli^^y v. Wkelest.ey 
(1830), 4 My. & Cr. 501 ; 0 L. .T. (^h. 21 ; 4 Jur. 2 ; 
41 E. K. 210, L. d. 


Annotations Reid. Lungtoii r. Hoiton (1842), 11 T.(. J. 
Ch. 299 ; Trevor v. Hutchins (1897), 70 L. T. 183. Mentd. 
lB)aro V. Dresser (1859), 7 H. L. Cas. 290. 

3062. Assignment of trust property — Liability of 
trustee for making false representation to assignee.] 

— Burrowes V. Lock (1805), 10 Ves. 470; 40 
W. R. 51, n. ; 32 E. R. 927. 


Amu)taiions Consd. Slim v. Crouclier (1800), 1 Dc G. F. t 
518 ; lie Ward (1862), 31 Beav. 1 ; lie Tieherier (1865] 
Oveiend, Gurney, Oakes & l*ce] 

Dow r. Bouverie, [189J13(Ti. 82 
ExpJori^ Laud cV- Minerals Co. v. Kolekmunn (1905] 
» Nootou V. Ashburton, [1914] A. C. 93‘J 
Reid. Bulsford v. Richards (1853), 17 Bcav. 87 ; Stephen 


V. Venables (No. 2) (1862), 31 Boar. 124 : Lloyd v. Banks 
(1867), L. R. 4 Eq. 222 ; llamshiro v. Bolton (1869), L. R. 
8 Eq. 294 ; Peek v. Gurney (1873), L. R. 6 H. L. 377 ; 
Eogleslleld v. Londonderry (1876), 4 Ch. D. 693 ; Brownlie 
V. Campbell (1880), 5 App. Cas. 926 ; Ee Dangrar’s Trusts 
(1889), 58 L. J. Ch. 315 ; Derry v. Peek (1889), 14 Anp. 
Cas. 337 ; Balkls Consolidated Co. v. Tomklnson (1893), 
42 W. K. 204 ; Whittington v. Sealo-Hayno (1900), 82 
L. T. 49. Mentd. Gibson v. D’Este (1843), 2 Y. & C. 
Ch. Cas. 542; Ingram v. Thorp (1848), 7 Haro, 67; 
Price V. Macaulay (1852), 2 Do G. M. & G. 339 ; Lake 
V. Bnitton (1856), 8 De G. M. & G. 440 : Robson v. Devon 
(1857), 5 W. R. 724 : HIU v. Lane (1870), L. R. 11 Eq. 
215 ; Mathias v. Yett^ (1882), 46 L. T. 497 : L. & N. W. 
Ry. V. Boulton (1890), 63 L. T. 727 ; Thisdon v. Tindall 
jl891)^^40^W. R. 141 ; WUliams v. Pinckney (1897), 67 

3063. .] — If a trustee of a fu nd makes 

a false representation to an assignee, he is personally 
responsible. — Browne v. Savage (1859), 4 Drew. 
0.35 ; 5 Jur. N. S. 1020 ; 7 W. R. 571 ; 02 E. R. 
244. 

Annotations : — Reid. WUICB V. GrconhlU (No. 2) (1860). 29 
Bcav. 387 ; Newman v. Newman (1885), 28 Ch. D. 674 ; 
Low u. Bouvcrlc, [1891] 3 Ch. 82; Lloyd’s Bank r. 
Pearson, [190J] 1 Ch. 865. Mentd. Forward v. Kdgrinton 
(1860), 8 W. R. 206 ; lie Dallas, [1904] 2 Ch. 385. 

3064. Mortgage of trust property — Duty of 
trustees to pay mortgagee — Extent of duty.] — W., 
being entitled in reversion to one-cighth of a sum 
of £8,000 bequeathed to trustees, assigned it by 
way of mtge. to (>., with power to give receipts 
in the name of W. or otherwise, with a proviso foi* 
redemption. On Hkj death of the tenant for life 
of the fund, J., to wliom the mtge. had been trans- 
ferred, claimed to receive from the trustees 
£1,000, the whole amount of the share, the sum 
duo on the mtge. being only about £400. The 
trustees of the will, who had received notice of 
subsequent incumbrances, expressed themselves 
willing to pay to J. what was due on his mtge., 
but declined to pay over to him the whole share. 
.T. took out an originating simimons to compel 
payment : — Held : the trustees were not bound 
to pay over the whole share to .J., & the summons 
must be dismissed . — Re Beij:,, Jeffery v. Sayles, 
[1890 j 1 Ch. 1 ; 05 L. .T. Ch. 188 ; 73 L. T. 391 ; 
44 W. R. 99 ; 40 Sol. Jo. 50, C. A. 

Annotations Apld. nockoy v. Western, [J898] 1 Ch. 350. 
Reid, lie Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 38.'>. 

3065. — .] — A member of a land 

society mortgaged his share in the society to pltf., 
another member of tlie same society, by a deed to 
which the powers conferred by Conveyancing Act, 
1881 (c. 41 ), Part IV., were incident. The mtgor. 
died intestate, & there was no legal personal 
representative of his estate. A sum of money 
having become due to the mtgor. ’s estate from the 
society, pltf. relying upon his power to give a 
receipt under s. 22 (1) of the Act, claimed to have 
the whole amount paid to him as mtgee. The 
trustees, however, not being furnished with an 
account & having reason to believe it questionable 
how much was due on the mtge. offered to pay 
pltf, so much of the money as upon taking an 
account should be found due to him, but declined 
to pay him without such an account. 

In an action by ijltf. to recover tlio money 
from the trustees, it was held that the trustees 
were entitled to act as they had done ; &, upon 
their undertaking to pay the money into court 
under Trustee Act, 1893 (c. 53), the action was 
dismissed. — Hockey v. Western, [1898] 1 Oh. 
350 ; 07 L. J. Ch. 100 ; 78 L. T. 1 ; 40 W. R. 312 ; 
14 T. L. a. 201 ; 42 Sol. Jo. 232, C. A. 

3066. Assignee of share of trust property — Duty 
of trustee to pay share to assignee — Right of assignee 


PART IV. SECT. 8. The trustee of a nitgo. holds It in trust, 

!• Mortgage of trust property — to the extent of the mtge., tor the 

Mortgagors must not be prejudiced .] — nitgeo. ; subject thereto for the mtgors 


& he cannot do anything to prejudice 
the mtgors. — Blennbrhassbt v. Day 
(1812), 2 BaU. B. 133.— IR. 
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to refuse to deliver documents of title before pay- 
inent.J^On the distribution of a trust fund, a 
snare in which has been previously assigned, the 
trustee has no right to require the delivery to 
him of the assignment A. other documents of title 
before payment of the sliare to the assignee. - 
He Palmer, Lancashire & Yorkshire IIk- 
VERSIONARY INTEREST Co. V. BURKE, 110071 1 C]\. 
486 ; 70 L. J. Ch. 406 ; 96 L. T. 816. 


Sect. 9.— DUTY TO ACCOUNT AND GIVE 
INFORMATION. 

3067. Duty to account.] — No difTerence between 
the implied contract of trustees, assignees, 
exors., & of a receiver or agent ; bound to account 
faithfully, at least when called ui)on, &. not to 
suppress, conceal, or overcharge ; liable therefore 
to interest, as a receiver. — IIardwicke (Earl) v. 
Vernon (1808), 14 Ves. 504; 33 E. H. 611, 
L. 0. 

Annotations .'—Reid. Ormond r. Hutchinson (1809), IG 

VcH. 94 ; Poarso v. Green (1819), I Jac. & W. IG.'i ; Oddy 

V. Seeker (1854). 2 Sia. O. 19:1 ; Teed v. Heere (1859), 

28 L. J. Ch. 782 ; Sprlnf?elt v. Dashwood (18G0). 2 Giff. 

521 ; Makepeace v. Itogors (1HG5), 5 New Hep. 999; 

Turner v. Burkinsliaw (18G7), 2 Ch. Ai>p- 4B8 ; Hamiiit 

V. Blaine, Macdonald (1887), 56 L. .T. Q. H. 511. Mentd. 

Ilishton V. Giissell (1870), L. R. 10 Eq. 393. 

3068. .] — Under the new rules, if nn 

administration action be rendered necessary soled y 
by the neglect of a trustee to furnish accounts, the 
decree should be so framed as to enable the ct. to 
throw the whole costs of action on the party in 
default. — He IIayter, He Wallett, IIayter r. 
Wells (1883), 32 W. K. 26. 

3069. Trustee of Infant’s estate.]— Lands 

were devised in trust, to maintain the infant till 
he came to twenty-three, A then to account, A 
l)ay him the rents, & reconvey the estate to him, 
but if ho died before, to reconvey it to another ; 
the infant is not entdtlod to an account till he 
come to twenty-three, for that is a condition 
precedent, but the surplus profits, if he die before, 
go to the heir of testator, not being devised over, 
but the infant & the heir, on suggestion of in- 
solvency in the trustees, may bring a bill for an 
account. — T illy p. Simpson (1720), Mos. 241 , 25 
E. 11. 374. 

3070. .] — Testator gave his residue, 

on trust to apply the income for the maintenance, 
education & support of his children until the 
youngest attained twenty-one. Idie children 
having been maintained, etc., the ct. declined 
directing an account of the application of the 
income during the minority of the youngest child, 
without a special case being made out. — 11 ora 
llORA (1863), 33 Beav. 88 ; 55 E. 11. 300. 

3071. To cestuis que trust — & persons 

claiming under them.] — Tenant in fee simple 
would have a right to say to the trust-ees. what 
estates have you sold ? What debts have you 


paid ? & those who claim under him have the 
same right. 

Primd facie, the Marquis of Ormonde, &; all 
claiming under him, have a riglit to ask what was 
the value of the estates, the amount of the moneys 
raised by sales & from the rents & of the debts 
& incumbrances paid, & of those remaining un- 
paid. 

If there was a settlement of all the matters 
relating to this trust, the trustees would be 
entitled to the possession of the vouchors, as their 
discharge to the Marquis ; but he would have a 
right to the inspection of them as his documents, 
to be used by him against all who might be making 
demands ui)on him, in relation to these debts 
(Lord Eldon, C.). — ^Clarke v. Ormonde (Earl) 
(1821), Jac. 108 ; 37 E. B. 701, L. 0. 

Annotations: — Consd. Sprlngott r. Dasbwood (1800), 2 
GllT. 521. Mentd. Loo v. J’nrk (1830), 1 Keen, 714; 
Rankcn v. Harwood, Rankcn v. Boulton (184G), 5 Hare, 
215; Rowland v. Morgan (1848), 17 Ti. J. Oh. 339 ; 
Vincent v. (JodHon (1850), 3 Do G. Si Sin. 717 ; Macrae 
r. Smith, Panton v. Smith (185G). 2 K. & .1. 411 ; JiV 
Skiggs, Mnrriago i’. Sklggs (1859), 3 De G. & J. 4 : Seal<‘ 
r. Hayno (18G3), 9 L. T. 570 ; Haly r. Barry (18G8). 3 
(Ml. App. 452 ; Re Womorsloy, Etheridge v. WomeiKley 
(1885), 29 Oh. D. 557. 

3072. .] — To a bill by cestuis que trust 

against the representatives of tlie trustees, charging 

I breaches of trust & asking, as consequential to 
other relief, that defts. might admit assets or set 
out accounts, one of defts. put in an answer deny- 
ing the breaches of tTust, & alleging that the 
accounts had been sc'ttlod & a release given in the 
lifetime of the trustee, ^ refusing to admit assets 
or set out accounts. Exceptions to such answer 
were allowed, iV the ct. refused to l(‘t them stand 
over till the hearing, on the ground that pltfs. 
were entitled, before going to the expense of 
establishing their case, to know wli(‘tlier there 
would be assets to satisfy their claim in case of 
success. — B rookes r. Boit(mier (1862), 31 L. J. Oh. 
821 ; 8 Jur. N. S. (539 ; 10 W. B. 708 ; subsequent 
'proceedings (18(53), 3 New Bep. 279. 

Aimotaiions : — Reid. CMill r. liiglos (18G8), 37 L. J. (/h. 385. 
Mentd. West or England & South Walets Bunk i?. NIekollH 
(1877), G Ch. D. G13. 

3073. To persons Interested in estate.] - 

Where trust (‘es had refused information & an 
account of th(‘ property to pltfs., who had an 
interest in the estate, <fe other proceedings had 
subsequently been taken whereby the costs of the 
suit were greatly increased, the trustees were 
directed to pay the costs of the suit up to the 
hearing, as if it had been an ordinary administra- 
tion suit, & as to the r(‘st of the costs, eat;h party 
to bear his own. — T alhot v. Marshfield (1868), 
3 Vh. App. 622; 19 1.. T. 223; 32 J. P. 725, 
L. JJ. 

Annotation : Reid. Molyneux r. Elotchor, [1898] 1 Q. B. 
G18. 

3074. Right to be guaranteed against 

expense.] — Trustees are entitled, on being required 
by a person claiming to be a cestui que trust to 
furnish accounts information in respect of the 


PART IV. SECT. 9. 

3067 i. Duty to accemwM— Where one 
(it two co-trustees has died, the boiio- 
flclarlos are entitled to accounts against 
the surviving trustee only, nnloss there 
has been some misap plication of the 
trust estate, in which case accounts 
against the exors. of deooaseri trustee 
may be ordered. — S mith v. PKiiROTr 
(1890), 10 V. L. R. 754.— AUS. 

3067 ii. .]— McMahon v. Her- 

mann (1893), 14 N. S. W. Eq. 77. — 
AUS. 

8067 Hi. .1— Norman v. Ck)RRi- 

OAN (1916), 10 S. R. N. S. W. 225 ; 33 
N. S. W. W. N. 71.— AUS. 


3087 iv. .1 — It is the duty of a 

trustee to use reasonalilo diligenoe to 
have the accounts of the trust ready, 
to render them within a reasonai»lo 
time after they are asked for on behalf 
of the cestuis que trust. -Rand vll r. 
Burrowks (1865), II Gr. 361. - CAN. 

3067 V. .1 — Hendricks w. Hal- 

i.Err(1867), 12 N. B. R. (1 Han.) 185.— 
CAN. 

3067 vi. .1 — It Is the duty of a 

trustee, or other accounting party, 
at all times to have his accounts ready, 
to afford all facilities for their inspw- 
tlon & examination, & to give full In- 
formation whenever required. — Sand- 


ford V. Porter (1889), 16 A. R. 5G5. — 

CAN. 

3067 vii. .] —Moran v. Moran 

[1910] 1 1. R. 31G.— IR. 

3067 vlii. .1 —Laird v. Laird 

(1858), 20 Duul. (CM. of SoHS.) 972 ; 30 
Sc. Jur. 582.- SCOT. 

3037 ix. ,] — SOMMKRVITAK'S 

Trhhtkes v, W emesis (1854), 17 Dunl. 
(Ct. of Boss.) 151 ; 27 He. Jur. 49.— 
SCOT. 

3067 X. .1 — Denholm’s Trus- 

tees IK Denholm’s 'Prustees, [1908] 
S. G. 255 ; 45 8c. L. R. 154 ; 15 

S. L. T. i 8 9.— SCOT. 
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Sect. 9. — Duty to account and give information. 
Sect. 10.] 

trust estate, to demand that they should be 
guaranteed against the expense of complying 
^th the requisition ; & this rule is not affected by 
the circumstance that one of the trustees happens 
to be a solr, — Re Bosworth, Martin v. Lamb 
(1889), 68 L. J. Ch. 432. 

3076. Duty to keep accounts.] — If a 

testator appoints a person to discharge the duties 
of an exor., inasmuch as he is sworn to discharge 
his duties as exor., his first duty plainly is, if he 
cannot keep accounts, to provide some one who 
can, because in this ct. the first & primary duty 
of every exor., or trustee having money in his 
hands to be received & to be paid is, that an 
account should be kept, to be produced to those 
interested in the accoimt when it is properly 
demanded (Stuart, V.-C.). — Wroe v. Seed (1863), 
4 Gift. 426 ; 9 L. T. 264 ; 9 .Tur. N. S. 1122 ; 66 
E. K. 773. 

3076. — .] — An exor. or trustee is bound, 

in the absence of very strong reasons to the con- 
trary, to render the accounts of his testator’s 
estate to the solr. of the residuary legatee, & if he 
pertinaciously refuse to do so, will be ordered to 
pay the costs up to the hearing of a suit to have 
the accounts taken, although such suit may 
embrace other matters. — Kemp v. Burn (1863), 
4 Gift. 348 ; 1 New Kop. 267 ; 7 h. T. 666 ; 9 
Jur. N. S. 375 ; 11 W. R. 278 ; 60 E. R. 740. 
Annotation Av\d, JefPoryH v. Marahall (1870), 23 L. T. 

518. 

3077. .] — The duty of a trustee is three- 

fold : there is the duty to keep accounts, the duty 
to deliver accounts, & the duty to vouch accounts ; 
but the considerations which apply to them ai’e 
not the same. The duty of a trustee to keep 
accounts is an essential duty, he must keep such 
accounts so as to be able to deliver a proper account 
within a reasonable time showing what he has 
received paid. As to the duty of delivering 
accounts, diftcrent considerations apply. In the 
case of very long accoimt s the trustee may incur 
considerable expense, & he cannot be called upon 
to deliver accounts until his expenses have been 
guaranteed. As to the duty of vouching accounts, 
that cannot arise till after the accounts have been 
delivered (Kekewich, J.). — Re Watson (1904), 
49 Sol. Jo. 64. 

8078. Duty to vouch accounts.] — Re 

Watson, No. 3077, ante. 

8079. Duty to deliver accounts.] — Re 

Watson, No. 3077, ante. 

3080. What amounts to a refusal to 

account.] — (1) Where a trustee, under a power in 
a marriage settlement to invest in freehold, copy- 
hold, or leasehold security, invests in leaseholds 
having only fourteen years to run with a very 
small margin of value, the ct. wdll direct the 
investment to be called in. 

(2) Where a trustee, in answer to an application 
by a solr., on behalf of the ceMui que trust, replies 
that had the ceshii que triu^t himself applied he 
should not have answered the application, but, 
in courtesy to him, the solr., begged to state so 
& so, that is not a refusal to account. — ^Pince v, 
Beattie (1863), as reported in 9 Ju T. 315 ; 9 
Jur. N. S. 1119 ; 11 W. R. 979. 

3081. Liability for breach of duty.] — In 

Apr. 1850, by two deeds J. conveyed & assigned 
liis real & personal estate to three trustees, upon 
trust to sell & convert for the benefit of his 
creditors. The trustees did not sell, but permitted 
J. to remain in possession of his property, & to 
carry on his business of brewer. One of the 


trustees died, the other two paid the creditors 
two dividends, amounting to 10a. in the pound. 
Shortly after payment of the second dividend 
pltf. S., a creditor, wrote to the trustees’ solrs. 
asking for an account of the trust estate, but no 
answer was returned to his letter. S. then filed 
this bill, on behalf of liimself, & all other creditors, 
for an account. The acting trustee, by his 
answer, admitted that J. was still in possession 
of the trust property, & set forth an account of 
the personal estate which had come to his hands, 
of how it had been dealt with & employed in the 
brewery business & of such parts of the same as 
were still outstanding. 8. then amended his 
bill, charging wilful neglect & default. The 
accounts were then taken by the chief clerk but 
no material difference was found between his 
certifleate & the statement scheduled to the 
answer : — Held : up to the filing of the amended 
bill the acting trustee having omitted to furnish 
a statement of the accounts when called upon to 
do so, must pay pltf.’s costs, the other trustee 
bearing his own costs ; as the result of taking 
the accounts showed no gross misconduct on the 
part of the trustees, they were entitled out of the 
estate to their costs of the subsequent pro- 
ceedings. 

One of the duties of a trustee to his cestui que 
{ru.<tt is to afford him aU reasonable & proper 
information in reference to the matters of the 
trust (Stuart, V.-C.). — Springett v. Dash wood 
(1860), 2 Gift. 521 ; 3 I.. T. 642 ; 7 .lur. N. 8. 93 ; 
60 E. R. 218. 

3082. Costs.] — Testator devised 

realty to trustees on trust, with consent of his 
three daughters to sell & apply proceeds for 
benefit of his daughters for life, with remainder to 
their issue. Testator died in 1840. Payments 
were made to tenants for life up to 1864, when one 
daughter died, leaving issue. After 1864, pay- 
ments were made to the surviving tenants for life 
alone. Letters were written on behalf of the 
cestuis que trust in 1 867 & 1 869 asking for accounts, 
which were not given. A bill was then filed to 
administer the trusts of the will ; —Held : the 
trustee must pay the costs of the suit. — Jefferys 
V. Marshall (1870), 23 L. T. 648; 19 W. R. 
94. 

3083. .] — -The estate of testator 

who died in 1832 was distributed in 1847, as the 
evidence showed, at the written request of the 
persons beneficially entitled. Another part of 
the estate which fell in 1852 was distributed 
^80 at the request, but not in wiiting, of the 
beneficiaries, & in 1871 the acting trustee died. 
No accounts or vouchei'S were forthcoming from 
the trustees. Bill filed in 1872 by one of the 
beneficiaries Sc her husband against the surviving 
trustee & the representative of deceased trustee 
for administration, dismissed ; but owing to the 
negligence of the trustees in not keeping accounts 
& vouchers, without costa. 

I cannot say that it was not the duty of the 
trustees to preserve evidence of that distribution 
in 1866 (Bacon, V.-C.).— Payne v. Evens (1874), 
L. R. 18 Eq. 350. 

3084 . .] — Where a trustee had 

taken a wrong view of his position towards his 
cestui que trust. Sc had put liim to expense & delay 
by an indefensible course of conduct in the taking 
of an account : — Held : the ct. must not only 
deprive the trustee of the costs of taking the 
account, but must order him to pay them. — Re 
Holton’s Settlement Trusts, Holton v, 
Holton (1918), 88 L. J. Oh. 444 ; 119 L. T. 304 ; 
02 Sol. Jo. 403. 
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Part IV.— Duties op Trustees. 


/?• e*Y* (!' PrimA 

jacie there is this distinction between exors. & 
trustees ; that one exor. can, & one trustee 
ca^ot, give a discharge (Lord Eldon, C.). 

(2) It is the duty of trustees to afford to their 
cestui que trust accurate information of the dis- 
(Lord Eldon, 0.). 

(d) The investment of trust money on iiersonal 
breach of trust. — W alker v. Hymonds 
(1818), 3 Swan. 1 ; 36 E. K. 751, I.. O. 

^n7»o<attws ;--GcnpraH|/. Reid. Tarlcton v. Hornby (I83r)), 
Porrri; Km;o CookoreU (1830), 8 ^m. 219 ; 

Boav. 179 ; Shipton v. RawlbiH 
15 o ’ Burrows v. Walls (IS.").-!), .5 I)e O. M. 

y. Plnoh (IS-OG). 22 Beav. 3)6 ; 
V. Lloyd (IS.'iG), 3 Do U. (Sc .7. 
(7863), 1 Do CL J. (fe Siu. 107 ; 
^ V. Broffdon (188S1, 38 CMi. 1). .546: 

”• Chainbors, |189(>J 1 C^i. 6S.5 • Elotoher 

Hollow^; flfl?2J 2 li. B."'72?“ «'• 


3086. To cestuis que trust — & persons 
claiming under them.] —C^larive p. Ormondtci 
(Eakl), No. 3071, ante. 

3087. Reasonable & proper informa- 

tion.]— H pringeto V. Dashwood, No. 3081, au/r. 

3088. Mode of dealing with trust fund.] 

— IjOW V. Bouverie, No. 3002, au/r. 

3089. Information as to where trust 

fund is.] — Low v. Bouveuie, No. 3002, au/c. 

3000. Information as regards incum- 

brances.] —A cestui que trust wtio is contingently 
entitled in remainder to a share of (Jonsuls standing 
in the name of a trustee, is entitled to obtain from 
such trustee an authority to tlie Bank of England, 
enabling liim to ascertain whether there are any 
charging orders, stop orders, or distringas upon the 
trust fund . — He Tillott, liEE v. Wii^son, [1802] 
1 Ch. 80 ; 61 I 2 . J. Ch. 38 ; 65 J 2 . T. 781 ; 40 
W. R. 204. 

3091. — .] — Prlind facte A in (he 

absence of any special circumstances a cestui que 
trust J even though he be only interested in tJje 
proceeds of sale of land is entitled to the pro- 
duction A inspection of all title deeds A other 
documents relating to tlie trust estate which are 
in the possession of the trustees . — Uc Lowin, 
OowiN V, (luAVElT (1886), 33 Ch, 1). 170 ; 56 
L. J. Ch. 78 ; 34 W. R. 735. 

3092. — — Duty to permit inspection of docu- 
ments — Relating to trust estate.] — A. settled ino- 
perty on trust for pltf. & others, but he reserved 
a power of defeating it. Tltf. alleged that the 
trusts had boon partially defeated by a subse- 
quent deed, <te called upon the tru.stee to produce 
the trust deed. The trustee in liis answer staled 
that pltf.’s interest had been totally defeated by 
the subsequent deed, wbieh Ik* did not object to 


produce, but he said that A., who was not a party 
£0 the suit, objected to the production : — Held : 
pltf. was entitled to inspect it, but the order could 
not be made in the absence of A.— Bugdkn v. 
Tylee (1856), 21 Boav. 545 ; 62 E. K. 970 ; 
subsequent proceedings^ sub norn, Buoden v. 
South, 26 L. .T. Ch. 426. 

Annotation: -Apld. Rc Cowin, Covsin v. CJraveti (1886), 
33 Ch. D. 3 79. 

3093. Cases laid before counsel.] — 

A trustee is not bound to produce to his cestuis que 
trust cases laid before counsel with the view of 
resisting a claim by such cestuis que trust, although 
the trustee is not jiersonally interested. — Thomas 
V. Secretary op State for India in Council 
(1870), 18 W. R. 312. 

3094. To person with reversionary interest 

in trust funds — As to Investment of fund.] — Pltf. 

being benelicially entitled under a will to a one- 
nintli share of a sum of £900 expectant on the 
death of a tenant for life, demanded from the 
trustees of the will particulars of the investments 
of testator’s estate. The estate was amply 
suHflcient for payment of the legacy : —Held : the 
trustees were bound to furnish such particulars. — 
Jle Daktnall, Sawyer v. (Jodi^ard, [1895] 1 Ch. 
474 ; 61 I 2 . .1. Ch. 341 ; 72 L. T. 404 ; 42 W. R. 
644 ; 12 R. 237, C. A. 

3095. Information to intending mortgagee.] 

— Low V. Bouvertr, No. 3002, aiitr. 

3096. .] — There would be much force 

in the argument if it wei*e the law . . . that a 
trustee api)lied to for information by an intending 
rntgoe. incurred liability by merely abstaining from 
answering. . , . But in truth there is no duty of 
that kind cast upon trustees (Lord Macnaughten). 

-Ward v, 1)un(m)Mbe, [1893] A. C. 369 ; 62 L. J. 
Ch. 881 ; 69 L. T. 121 ; 42 W. R. 59 ; 1 R. 221. 
Jl. L. ; affg. S. C. sub nom. lie Wyait, White 
V, Ei.i.is, [1892] 1 Ch. 188 ; (\ A. 

Annotations :-—1ILeTiid. Mack v. [1804] 2 Ch. 449 : 

Htcithoris V, Green, Grooii v. Knifirht, [1®95] 2 Ch. 148 ; 
Pivcirian v. Laing (1899). 68 L. .1. ('h ,■>86 : Re Wn«»f3u]e, 
Brittin r. Ptutridgro, [I899J 1 Ch. 103 , Jdoyd’a Bank v. 
Peaihon, [1901] 1 Ch. 865; Maichant r. Morten, Down, 
[1901 1 2 K. B. 829 ; Tavlor v. London & County Bankliiff 
(’’o., London Counlv Bankinj; C'o v. NKon, [1901] 2 (’h. 
231 : Mont<*florc v. Gucdalla, [1903] 2 C^h. 26 ; Re Dalla"^, 
[19041 2 Gh. 385 : Rr Pawson'H Scttlint., HlRfflnR v, 
PawHon, [1917] 1 Ch. 541 ; Hill v. I'oteiH, [1918] 2 Ch. 273 ; 
Ipswich J'c-rinancnl Money Club v. Ailhy, [1920] 2 Ch. 2‘<7. 


Sj<:( t. 10.— duty not TO OBTAIN PERSONAL 
ADVANTAGE FROM POSITION. 

3097. Trustee cannot retain advantage gained.]— 

Trustee buying in debt for loss than is due, shall 
not be allowed for the whole. If a trustee or exor. 


3085 i. Dutu to Qwe niformatum.^ — 
When a trustee cntorH into a transac- 
tion with bonotlclary for the purchase 
of hifl interest In the trust, it is his 
duty to ufivo the bcnetlciar> all the 
information he posscssob as to its 
value.— D oug \ v r. M \{’piieiison (1901), 
4 F. (Ot. of Hess.) (H. L.) 7 ; 39 Se. 
L. U. 383 ; 9 H. L. T. 439.— SCOT. 

PART IV. SECT. 10. 

8097 i. TruaUe cannot retain advantage 
gained.] — A conatructivo trustee cannot 
while clothed with the original trusts 
make a profit by buying up an oncum - 
brance.— PKRna’UAL Trust Co., Ltd. 
t’. Cowan (No, 2) (1900), 21 N. S. W. Eq. 
278 ; 17 N. S. W. W. N. 70.— AUS. 

8097 ii. .] — Chrlstie v . Haun- 

I)»RS (1851), 2 Gr. 670.— CAN. 

3097 lil. .] — Hkwbon r. Smith 

(1870), 17 Gr. 407.--CAN. 


3097 iv. .] Tlie nUo that a 
triibtcc must not have a personal 
iuteri'^t m eoiifllot with Ids duty as 
such trustee, ajipllos us well to public 
as to private tiiists. — Re Toronto 
11 VKUOUR (’OMIUS. (1881), 28 Gr. 195. — 
CAN. 

3097 V. — .] Although a director 
of a public CO. is always (‘lothod with 
a fldueittrv character in regard to any 
dealings with property of the eo. in his 
capacity of director, the rule that a 
trustee is not allowed to make a profit 
of his trust does not apply to such a 
director, qna director only. — Re Port 
Canning Co., Ltd. (1871), 6 B. L. B. 
278.— IND. 

3097 vi. .] — No person who bus 

accepted the position of a trustee U 
has acquired property in that capacity 
oem be permitted to swsort an adverse 
title on his own behalf imtU he has 
obtained a proper disoharge from the 


trust with which he has clothed him- 
self.— H kiniv aha Moortuy V. Venkata 
Vauada Aiyangar (1911), I. L. 11. 34 
Mad. 257. -IND. 

3097 vii. .]— The rule that “a 

trustee shall gain no benefit for him- 
self,” shall not entitle a cestui gue 
tru<*t to compel a parly who knew 
nothing of the trust, to execute an 
agreement made wdth the trustee. He 
on credit of his solvency. — O’Hkrljuy 
v. IlKDCKH (1803), 1 Hell. & Lef. 123. - 
IR. 

3097 viii. .]-If a trustee has 

obtained a deed contrary to his 
character os trustee, the ot. may 
refuse to enforce the deed without a 
cross bill. — Uichards v. Bayly 
( 1844), 6 1. Eq. II. 546 ; 1 Jo. & Lat. 
120.— IR. 

3097 ix. .]— If a solr. or trustee 

secretly purchases. In the name of 
another, at a sale imder the ot., the 
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Trusts and Trustees, 


Sect. 10. — Duty not to obtain personal advantage from 
position.] 

compound debts or mtges., and buy them in for 
less than is due upon them, he shall not take the 
benefit of it himself, but other creditors & legatees 
shall have the advantage of it (f^ouD Cowper, C.). 
—Anon. (1707), 1 Salk. 155 ; 91 E. II. 143. 
Annotation ReM. Anon. (1079), 2 Cae. in Ch. 4. 

3098. .] — It is a universal proposition, & 

of great moment to the safety & property of man- 
kind, that a trustee ought strictly to pursue the 
tenor of his trust, without perverting it directly 
or indirectly to his own personal advantage. — 
Htciiardson V. Chapman (1700), 7 Bro. Pari. Oas. 
31S ; 3 E. R. 206, IT. I.. 

Annntaiions : — Reid. BroAvn v. Hiprgra (1803), 8 Ves. 561. 
Mentd. Pierson v. Garnet (1786), 2 Bro. C. C. 38. 

3099. .1 — A trustee in a will, which directed 

money to be lent at the best interest, by consent 
of his co-trustee keeps it at 4 per cent. ; ordered 
to pay 6 per cent. 

A trustee cannot bargain for himself, so as to 
gain an advantage (Lord Thurlow, C.).— Forbes 
V. Ross (1788), 2 Bro. C. C. 430 ; 2 Cox, Eq. Cas. 
113 ; 29 E. R. 240, L. C. 

Annotation : — Refd. Tobbs v. Carpouier (1816), 1 Madcl. 290. 

3100. .J— A trustee who is intrusted to sell 

A manage for others undertakes in the same 
moment in which ho becomes a trustee not to 
manage for the benefit & advantage of himself 
(Lord Eldon, (>.). — Dx p. Lacey (1802), 6 Ves. 
625 ; 31 E. R. 1228, L. C. 

Annotations : — Apld. Grocnlaw v. King (1811), 10 L. J. Ch. 
1 29. Consd. Hamilton v. Wrltrbl (1842), 9 (^1 A Fin. Ill; 
Baker v. I'cck (1860), 3 L. T. 056 ; Jic VVoi'ssain, Htnnery 
V. Worfisam (1882), 46 L. T. 584; Nr Pobtlediwnitc, 
Postlc^^alto V. Hickman (1888), 59 L. T. 58 ; LagiinuH 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Cli. 392 ; 
Itowland v. Chapman, Howland v. Coirie, Howland v. 
Branilreth (1901), 17 T. L. H. 669. Refd. Nr p. Jarnee 
(1803), 8 Ves. 337 : Morso v. Royal (1806), 12 Ves. 355 ; 
A.-G. V. Dndloj’^ (1815), Coop. G. 1 tO ; Benson r. float horn 
(1842), 1 Y. & C. Ch. Can. 326 ; Aberdeen Hv. r. Blaiki'^ 
(1854), 23 L. T. O. S, 315 ; J)e Cordova r. Do Cordova 
(1879), 4 App. Cas. 692 ; Tdowright v. Lambert (1885), 
52 L. T. 646 ; Fairar r. Farrars (1888), 40 Ch. 1). 395 ; lie 
Bole*) & British Jjand (’'o.'s C^ontraet (1901), 71 L. J. Ch. 
130 ; ChrlstoforldoR v. Terry, [1924] A. C. 506. 

3101. .] — A trust fund of £15,000 created 

under a marriage settlement by which certain lands 
were limited to the hiwband for life, remainder 
to the first A other sons in tail, with a power to 
the liusband of lea.sing for forty-one years, or three 
lives at tlie best rent, was directed by the deed 
to be laid out with all convenient speed, in the 
])urchase of lands in fee simple, to he conveyed 
and limited to tlie same uses as the other lands 
mentioned in the settlement, A in the meantime 
the trustees were empowered with the consent of 
P. to lend out the money on any public or private 
security. The husband purchased a leasehold 
interest for £8,911, to which he took tlie assign- 
ment for himself alone, A obtained from the 
trustees, out of the trust fund, money to complete 
the purchase, A for other purposes, to the amount 
in all of £11,096, as a security for which they took 
a mtge. of the leasehold interest A a collateral 
security for £1,310, amounting with the purchase- 
money to £10,221, being upwards of £1,400 less 
than the sum advanced out of the trust fund. 
The husband granted a lease at a great undervalue 
for his own tenn, of part of the purchased lands. 


to the attorney who managed the purchase for him, 
which purchase turned out a very Tbeneficial one : — 
Held : the first son of the marriage was entitled 
to follow that part of the trust fund which had 
been misapplied, A to have the benefit of the 
purchase, A to have the lands sold discharged of 
the lease to the attorney, whoso equity against 
him, the son, as personal representative of his 
father, was barred by notice of the settlement A 
breach of trust. 

It is quite clear that if the trustees had pur- 
chased this interest, or taken this lease, for them- 
selves, all the benefit would have belonged to the 
trust fund ; for it is perfectly settled that trustees 
can never deal with the trust fund for their own 
benefit ([.iORd Redesdale). — Phayre v. Peree 
( 1815), 3 Dow, 116 ; 3 E. R. 1008, H. L. 
Annotations: — Apld. Matlilas u. Mathias (1858), 3 Sm. & G. 
552. Refd. Re Jhimfrey, Worcester City & County 
Banking Co. v. Bliok (1882), 22 CJh. D. 255. 

3102. .] — Sale of testator’s share in a part- 

nerahip trade, A the property belonging to it, by 
his exors., to liis partners, for the purpose of being 
resold to one of his exors., set aside, A his estate 
held entitled to his aliquot proportion of the subse- 
quent profits, as if the partnership had continued. 

Persons dealing as trustees A exors. must put 
their own interest entirely out of the question. — 
(Lord Eldon, L.(\). — Cook v. Collinoridge 
( 1823), .Tac. 607 ; 1 L. .1. O. 8. Ch. 74 ; 37 E. R. 
979, L. C. 

Annotations : — Consd. Do Cordova v. Do Cordova (1879), 4 
A]>p. Cas. 692. Refd. Crawshay v. Collins (1826), 2 Unss. 
.125 ; Woddorbnrn v. Wcddeibnin (1838), 4 My. & Cr. 41 ; 
Hortlock V. Gardner (1842), 6 Jur. 795 ; DqvIos v. Hodgson 
(1858). 25 Beav. 177 ; McDonald v. Richardson, Rlchard- 
bon V. Marten (1864), 10 L. T. 166 ; Vyso v. Foster (1874), 
L. R. 7 H. L. 318 ; Re Norrlngton, Brindley v. raitrldgo 
(1879), 13 Oh. 1). 654. Mentd. Cookson r. Cookson (1837), 
8 81ni. 529 ; Willett v. Blanford (1842), 1 Hare, 253 ; 
Travis v. Milne, Milne v. Milne (1851), 9 Hare, 141 ; 
Weddorburn v. Wedderhurn (1856), 22 Beav. 84 ; Cooper 
V. Hood (1858), 26 Beav. 293 ; MeJlcrsh v. Keen (18.59), 
27 Beav. 236; Smith r. Everett (1850), 27 Beav. 446 ; 
Parsons v. Hayward (1802), 31 Beav. 199; Johnson r. 
Helleley (1864), 2 Do G. J. & Sm. 446 ; Wilkes r. Sanulon 
(1877), 7 Ch. I). 188 ; Walker tj. Mottram (1881), 19 Ch. 1). 
355 ; Pearson v. Pearson (1881), 27 Ch. D. 145. 

3103. .] — The rule is, that the trustee shall 

not deal with the cestui que trust, where the relation 
between them gives the former any possible ad- 
vantage over the latter. — Naylor v. Wynch (1828), 
7 L. J. O. 8. Ch. 6, I.. C. 

Annotations .-—Mentd. Bront v. Brent ( J 840), 1 0 L. J. Ch. 84 ; 
Stone r. Godfrey (1853), 1 Sin. is: G. 590 ; Houghton v. 
Lees (1851), 24 L. T. O. S. 201 ; J.awdon v. Campion (1854), 
18 Beav. 87 ; Re Wynch ’s Trusts, Nx p. Wyneh (1851), 
5 Do G. M. & G. 188. 

3104. .]-- A party who is intrusted to sell 

A manage for others, undertakes in the moment 
in which he becomes a trustee, not to manage for 
the benefit A advantage of himself. — C reenlaw 
V. King (1841), 10 L. ,T. (fit. 129; 5 Jur. 18, 
I.. C. 

Annotations Mentd. Beaden v. King (1852), 9 Hare, 499 ; 
Boyd V. Barker (1859), 28 L. .T. C'h. 445 ; Guest v. Smythe 
(1870), 5 Ch. App. 553. n. 

3105. .J — A trustee is bound not to do 

anything which can place liim in a position incoD' 
sistent with the interests of the trust, or which 
can have a tendency to interfere with his duty in 
discharging it. Neither the tj’ustec nor his repre- 
sentative can be allowed to retain an advantage 
acquired in violation of this rule. 


sale Is void. — Popham v. Exuam (1860), 
10 I. Ch. R. 440. -IR. 

3097 X. .] — Where the terms of 

a correspondence between the benefl- 
clarles under a trust Hz a trustee who 
also acted as professional agent of the 
trust showed, that It was their_under* 


standing that he w-ns to receive pro- 
fessional remuneration for the work 
done by him as agent : — Held : such a 
case did not fall within tho rule of law 
that a trustee Is not entitled to make 
profit from his management of the 
estate, or of business or affairs con- 
nected with it.— Ommanet V. Smith 


(1854), 19 Dunl. (Ct. of Sees.) 721 ; 26 
Sc. Jur. 314.— SCOT. 

k. Right to apply to court far direc- 
tions — Duty conflicting unth interest.] 
— Cameron’s Trustees v. Cameron 
(1864), 3 Moeph. (Ct. of Sons.) 200 ; 37 
Sc. Jur. 97.— SCOT. 
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A trust was created by debtor for the benefit of 
cr^itors, & the trustee had the power to bind 
debtor personally & heritably for the benefit of 
the trust. By the terms of the trust deed, the 
trustee was likemso required to do all in his power 
to keep the residue of the trust estate as large as 
possible for debtor. The trustee purchased an 
annuity granted by debtor, after the date of the 
trust deed. The trustee died. His representa- 
tives sought to enforce the annuity against the 
granto r \~ Held : they could not do so. — II amtl- 

357 ^ * 8 E. R. 

Annoiat^ns Tonnant v. Trenchard (1869), 4 Ch. 

App. 537. Apld. Bennott v. CJaHliffht & Coke Co. (1882), .')2 

7i‘oa\ V t r * McKoima’a Katato, JiJx p. Buatood 

(1881), 5 L. 1. 241 ; Paiker v. Mclvenna (1874), 10 Cb. 

L’ trviuo V. Klikpatrick (1850), 18 

ij. 1 . U. b. 529. 

3106 . -.] — A trustee can never make a 

benefit to himself by any dealing with the trust 
property (Wigbam, V.-C.). —Hobson v. Land 
( 1850), 8 Hare, 210; 19 L. J. Ch. 484; 14 Jur. 
288 ; 08 E li. 337. 

AnnotatiouR : — Refd. Kirkwood v. ThompHon (18G5), 2 Horn. 

& M. 392, Banner v. Berridgo (1881), 18 Cb. D. 254 ; 

Charles v. Jones (1887), 5(5 li J. Cb. 745 : White r. City 

of London Brewoiy Co. (1888), 39 Ch. D. 559. Mentd. 

BoJlamy v. Brlckcnden (18G1), 2 John. 6c H. 137. 

3107 . .] — It is a well settled principle that 

if a trustee make a profit of his trusteeship it shall 
enure to the benefit of his ceshi is gue trust (Stuakt, 
V.-C.).— SUODEN V. Chossland (1850), 3 Sm. 

G. 192 ; 25 L. J. Ch. 503 ; 20 L. T. O. S. 307 ; 
2 Jur. N. 8. 318 ; 4 W. K. 843 ; 05 E. XL 020. 
Annotation: — Refd. lie Thorpe, Vlpont v. Badcllffo, 11891] 

2 Ch. 300. 

3108 . .] — A testator wlio was seised & 

possessed of real 6c leasehold estate k, of iicrsonal 
property, jiart of tlie leasehold being a colhery, 
specifically devised part of his real estate to his 
son, & tlien devised k bequeathed all the residue 
of the real k the whole of the personal estate to 
trustees, upon trust at some convenient time, with 
the approbation of his son, to sell k convert same, 
k raise & invest k apply £1,000 upon certain 
trusts, & to pay two life annuities, k then to pay 
his, testator’s, daughter an annuity of £200 a year 
for her life over k above half the income of the 
real k personal estate given to tlie trustees. U'es- 
tator directed that the daughter’s annuity should 
not exceed £000 a year, k that the profits of the 
mine should not be deemed iricoiiie until £10 per 
cent, was set apart for exi^emses : k he ga\ e all his 
propeHy, subject to the legacy k annuities, to his 
son, k empowered his trustees to let his son into 
possession of all the pio])erty upon his securing the 
legacy and annuities. il(‘ appointed his two trus- 
tees k his son exors. At i ho death of testator his 
debts exceeded tlie amount of the pure personalty 
exclusive of the colliery. The son alone proved 
the will, the trustees having disclaimed the trusts 
k renounced probate. The son entered into pos- 
session of the whole property. 'JJie colliery was 
worked out, & yielded a profit of altogether 
£27,000. The daughter filed a bill against her 
brother k other parties for the administration of 
testator’s estate ; — Held : the son, having acted as 
sole exor. k trustee, could not be allowed to make 
a profit of the trust ; that the clear income of the 
colliery formed part of the capital of the testator’s 
personal estate. — Wightwick r. Lord (1857), 6 
U. L. Cas. 217 ; 20 L. .1. Ch. 825 ; 29 L. T. O. S. 
303 ; 3 Jur. N. S. 699 ; 5 W. K. 713 ; 10 E. II. 
1278, n. L. ; ajfg. 8. C. sub uom. Lord v, Wioiit- 
WICK (1853), 4 De G. M. & G. 803, L. JJ. 

3109 . .]~The inilo of the ct. is imperative, 

that, in the absence of any contract lor that 

J. — voii. XLin. 


purpose, no person can, by acting as trustees, 
derive any pecuniary benefit to himself. — Cross- 
kill V. Bower, Bower v. Turner (1863), 32 
Beav. 86 ; 1 New Kep. 379 ; 32 L. J. Ch. 540 ; 
8 L. T. 135 ; 9 Jur. N. 8. 207 ; 11 W. B. 411 ; 
55 E. R. 34. 

Annotations: — Mentd. Barflold v. Loiigrhborough (1872), 8 

Ch. App. 1 ; Yoarell v, Hibernian Bank, 11918] A. O. 372. 

3110. .] — Wliere trustees acquire a benefit 

as ostensible owners of trust property, that benefit 
cannot be retained by thorn, but must be sur- 
rendered to those who are beneficially interested. — 
Aberdeen Town Council v. Aberdeen Uni- 
versity (1877), 2 App. Cas. 544, II. L. 

Annotation : — Refd. Brlfftfs v. Massey (1881), 29 W. R. 92G. 

3111. .] — A trustee will not be permitted 

to place himself in a position in wliich his personal 
interests will conflict witJi those of the trust ; & if 
he docs place himself in such a position k acquires 
benefits from so doing, those benefits will bo trans- 
ferred to the trust estate. 

On the insolvency of a person who had a lucra- 
tive agency agreement with a gas co. for the sale 
by him, at a commission, of their sulphate of 
ammonia, the co. renewed the agency agreement 
for a limited period to two of the trustees of the 
insolvent’s estate appointed by creditors’ trust 
deed for the benefit of the estate. Before the 
expiration of that agreement k the winding up of 
the trust, one of those two trustees obtained for 
his firm from the co. a fresh agency agreement, 
to commence from the expiration of that agree- 
ment, k to bo on less lucrative, though still bene- 
ficial, terms : — Held : the trustee was not at 
liberty, by obtaining a fresh agreement for the 
benefit of his own firm, to render it contrary to 
Jiis own interest to press for a renewal of the old 
agreement or a grant of a new one for the ben(*fit 
ot the trust estate, k the interest of the trustee 
under the fresh agi’cement must be transferred to 
the trust estate. — Bennett v. Gas Light k (V>ke 
Co. (1882), 52 L. J. Ch. 98 ; 48 L. T. 150. 

3112. .] — It is an inflexible rule of a ct. 

of equity that a person in a fiduciary position . . . 
is not unless otherwise expressly provided, entitled 
to make a profit ; he is not allowed to put himself 
in a position where his interest k duty conflict 
(Lord Herschell). — Bray v. Ford, [1896] A. C. 
44 ; 65 L. J. Q. B. 213 ; 73 L. T. 609 ; 12 T. L. R 
119, 11. L. ; revsg. 8. C. sub uom. Ford v. Bray 
(1894), 11 T. L. R. 32, C. A. 

Annotations: — Consd. AVilliams v. Barton, [1927] 2 Oh. 9. 

Reid. Bath r. Standard Land Co., [ 1 91 1 1 1 Ch. G18. Mentd. 

Handlton v. Seal. [1904] 2 K. B. 2G2 ; Floyd v. Gibson 

(1909), 100 L. T. 701 ; Grocnlands v. Wllmshurst & London 

Assocn. for Protection of Trade, [1913] 3 K. B. 507 ; 

Banbury v. Bank of Montreal, [1918] A C. 626 ; HIU u. 

Showell (1918), 87 L. J. K. B. HOG : Barber v. Deutsche 

Bank (Beilin) London Agency, [1919] A. C. 304. 

3113 .] — The equitable principle upon 

which a man in a fiduciary relation who makes 
what arc called “ secret profits ” is bound to give 
them up to the principal for whom he is acting 
in a most salutary one (Rigby, L.J.). — Costa 
Rica Ry. Co., Ltd. v. Forwood, [1901] 1 Ch. 
746 ; 70 L. J. Ch. 385 ; 84 L. T. 279 ; 49 W. R. 
337 ; 17 T. L. R. 297 ; 45 8ol. Jo. 424 ; 8 Mans. 
374, C. A. 

Annotation Refd. Transvaal Lands Co. v. New Belgium 

(Transvaal) Laud & Development Co., [19141 2 Ch. 488. 

3114. .] — Re Clark, Clark v. Moore k 

Moores (Chemists), Ltd. (1020), 150 L. T. Jo. 
94. 

3115. Except in special circumstances.] — 

Testator carried on the business of a licensed 
victualler k also, in partnership with a brother, 
the business of a wine & spirit merchant, k in 
connection with his business of licensed victualler 

K K K 
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Scd. 10 . — Duty mi to obtain personal advantage from 
position. Sect. 11 ; Sub-sect. 1, A., B, & C7.] 

lio purchased from the partnership business wines 
k, spirits at prices below the market value of the 
^oods. By his will he appointed his two brothers 
k his sister exors, & trustees thereof &; devised, k 
bequeathed his residuary estate to his trustees 
upon trust to carry on his business of licensed 
victualler for a period not exceeding ten years 
from his death with all the powers in that behalf 
of absolute owners, & he declared that his trustees 
might exercise all powers & discretions thereby or 
by law given to them notwithstanding that they 
or any oi them might have a personal interest in 
the mode or resiilt of exercising such power or 
discretion. The trustees carried on testator’s 
business of a licensed victualler under the terms 
of the will, & the wine & spirit business was con- 
tinued by the two brothers, who supplied testator’s 
licensed houses with wines & spirits at a profit but 
at less than current market prices : — Held : the 
brothers were entitled to retain the profit arising 
from such supply by virtue of the special clause 
at the end of the will. — Re Sykes, Sykes v. Sykes, 
[1000]2Ch.241; 78 L. J. Ch. 609 ; 101 L. T. 1, C. A. 

See, also, Executors, Vol. XXIV., pp. 688-693. 

Compare Partnership, Vol. XXXVI., pp. 
420-423. 

8116. Trustee with right In personal capacity — 
Conflict of right with position as trustee — Right 
cannot be enforced to detriment of cestuls que 

trust."] — No trustee of property having a right, the 
exercise of which conflicts with his duties as 
trustee, can, even with the consent of his cestuis 
que trust, enfoico his own right to their detriment. 
— Cook v. Addison (1809), L. R. 7 Eq. 466 ; 38 
L. J. Ch. 322 ; 20 L. T. 212 ; 17 W. R. 480. 

Costs of trustee solicitor.] — See Solicitors, 
Vol. XLII., pp. 117, 124, Nob. 1137-1197. 

8117. Trustee employed by firm as clerk on com- 
mission basis — Introducing business of trust to 
firm— Liable for commission to trust estate.] — 
Deft., one of two tiustces of a will, was employed 
as a cleik by a firm of stockbrokers on the teims 
that his salary should consist of half the commis- 
sion earned by the firm on business introduced by 
him. At the recommendation of deft, the firm 
was employed to value his testator’s securities. 
The firm’s charges were paid out of testator’s 
estate k, in accordance with their contract with 
deft., they paid to him half the fees so earned. 
Deft, took; no pait in making the valuations or 
in fixing the fees to be charged. In an action by 
his co-trustee claiming that deft, was bound to 
treat the fees so paid to him as part of testator’s 
estate : — Held : it was deft.’s duty as a trustee to 
give the estate the benefit of his unfettered advice 
in choosing stockbrokers to act for the estate, 
but, as the recipient of half the fees earned by the 
firm on business introduced by him, it was to his 
interest to choose his firm to act. The services 
rendered to the firm by deft, remained un- 


changed but his remuneration for them was 
increased, & increased by virtue of his trusteeship. 
That increase was a profit which deft, would not 
have made but for his position as trustee, & he 
was bound to treat it as part of the estate of his 
testator, — ^Williams v. Barton, [1927] 2 Ch. 9 ; 
96 L. J. Ch. 865 ; 137 L. T. 294 ; 43 T. L. R. 446 ; 
71 Sol. Jo. 370. 


Sect. 11.— CONVERSION OF TRUST PROPERTY. 

Sub-sect. 1. — Direction to Convert in Trust 
Instrument. 

A. In General. 

See, generally, Equity, Vol. XX., pp. 340-363, 
Nos. 819-924. 

8118. Duty to convert.] — Bate v. Hooper, No. 
3134, post. 

8119. .] — ScuLTHORPE V. Tipper, No. 3123, 

post. 

8120. Discretion as to mode & time.] — 

Re Atkins, Newisian v. Sinclair, No. 3058, arUe. 

-.] — See, also. Executors, Vol. XXllI., 
, pp. 326, 326, Nos. 3919-3926. 

R. Time for Conversion. 

3121. Within reasonable time — Twelve months.] 

— ^Wliere testator directs a purchase with all con- 
venient speed, & interest in the meantime to 
accumulate, A trustees neglect the purchase, 
twelve months is to be considered as a reasonable 
time within which the purchase might have been 
made. — Parry v. Warrington (1820), 6 Madd. 
155; 56 E. K. 1051. 

3122. .] — Where testator directs a 

sale with all convenient speed after his death, & 
directs the produce to be invested & the dividends 
to be paid to one for life, & the land remains 
unsold, the ct. considers twelve months as a reason- 
able time within which the estates ought to have 
been sold & the produce invested, & will give to 
the tenant for lile the rents of the unsold estate 
from that time. — Vickers v. Scott (1834), 3 
My. & K. 500 ; 3 L. J. Ch. 223 ; 40 E. R. 190. 

3123. .] — Testator, by will dated in 

Aug. 1862, bequeathed his shares in a public co. 
& the rest of his estate to his trustees upon trust , 
to conveiii, “ immediately after his decease, or so 
soon thereafter as they might see fit to do so.” 
l^art of the estate consisted of thirty-six shares in 
the Birmingham Bank, an unlimited co. At 
testator’s death the shares were at a premium, & 
considered a good & safe investment. 8oon after 
testator’s death tlie bank issued new shares, 
offering thorn to the original shareholders at par. 
Nine were offered to the trustees in respect of 
testator's shares, & being at a premium were 
purchased by them, tliough the trust for invest- 
ment did not authorise investment in shares. The 
old & new shares were held together by the 
trustees until July, 1866, when the bank broke : — 
Held : the trustees should not have purchased 


PART IV. SECT. 11, sub-sect. 1.— A. 

3118 i. Dvty to convert .] — Where there 
was a gift of both real 6c personal 
property to trustees with power to 
convert, followed by a discretionary 
direction to Invest the proceeds of 
such conversion Into personal securities 
followed by an imperative direction to 
Invest the same in laud & to hold the 
same on trusts applicable only to 
realty : — Held : there was a trust for 
conversion into realty of the real & 
personal property affecting it with the 
character of realty from the commence- 
ment . — Ke Sanorr, Rankin v. Lester 


(1903), 3 S. R. N. S. W. 281 ; 20 N. S. 
W. W. N. 132.— AUS. 

1. Right of trustees to keep in specie.] 
— Pictures were left by testator to 
the National Gallery as residue, to be 
sold, the proceeds to be invested, & 
Inoome from the investments to be 
devoted to the purchase of the works 
of deceased painters of established 
n)erlt. The pictures in question were 
all works of deceasod painters of estab- 
lished merits, &, consequently, the 
Governors might keep them, inst^d of 
being obliged to sell them, Sc buy 
others . — Re Lane, National Gallery 


OF Ireland (Governors) v. A.-G. 
(1918), 52 I. L. T. 60.— IR. 

PART IV. SECT. 11, SUB-SECT. 1.— B. 

3121 i. Within reasonable time — 
Twelve Where testator fixes 

no period for the distribution of his 
estaue, the rights of parties are to bo 
ascertained on the footing that the 
period of distribution Is one year from 
testator’s death. — C hurch v. Talbot 
(1901), 1 S. R. N. 8. W. 13 ; 18 N. S. 
W. W. N. 33.— AUS. 

m. .] — A tnist to sell with all 

convenient speed Is Inconsistent with 
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the new shares, & should have sold the old shares 
in reasomble time after testator’s death ; that 
reasoimble time, in such case, if no cause is shown 
for delay, is a year after testator’s death ; & the 
trustees must replace not only the amount of the 
calls made upon all the forty-six shares &. the 
purchase-money of the shares purchased, but also 
tno loss to testator’s estate in respect of the sliares 
become valueless. — Sculthorpe v. Tipper 


C. PoMponcniCTit of Conversion, 

See Equity, Vol. XX., pp. :i47, 348, Nos. 86.5- 

Nol'aCTl””"’ pp- 

3124. Discretion to postpone.] — Testator being 

E ossessed of Mexican Mint shares, on which 
onuses were paid out of profits as well as 
dividends, by his will gave all his property lo 
trustees, upon trust to sell &, convert into money, 
but with power to x>ostxjone such sale & conversion 
as long as they should think reasonable ; & in the 
meantime to pay the annual produce to the tenant 
for life ; — Held : the tenant for life was entitled 
to the bonuses as well as the dividends until 
conversion, but was not entitled to have tlie 
conversion of the shares delayed contrary lo the 
wishes of the trustees. — Murray v. (Jlasse (18.011), 
1 Eq. Rep. 611 ; 23 L. J. Cli. 120 ; 22 L. T. O. S. 
35; 17Jur. 810. 

3125. .] — Testator by his will Sc codicils 

gave his residuary real & person.il estate to 
trustees upon trust in their discretion, or at tlu 
direction of his wife, for sale & to invest the 
proceeds &> pay the income to his wife for life or 
during widowhood, with certain remainders over. 
The will contained a wide i)ower to postpone 
conversion. At his death he was possessf^d {itdrr 
aUa)f of an estate jmr autre vie of the annual value 
of about £244 in i)roperty held on the trusts of a 
will & of two policies of assurance on the life of the 
cestui que vie, the annual premiums on whith 
amounted to about £00. There was a difficulty in 
selling the life interest : — Held : the tnistees had 
power to postpone realisation of the polici(‘s A 
the premiums thereon were payable out of caj)ital & 
not out of income. — Re Shefiry, Sherry v. Sherry, 
[1913] 2 Ch. 608 ; 83 L. .1. Ch. 120 ; lOOL. T. 471. 

3126. .] — Testator by will devised A be- 

queathed all his residuary real A peisonal estate 
to trustees upon trust for sale A con\eision, with 
power to the trustees in theii* absolute A uncon- 
trolled discretion to postjione the sale or con- 
version. The will contained a provision that 
until sale or conversion the rents, profits, A 
income arising from such part of the lesiduary 
estate as should for the time being remain unsold 
or unconverted should be paid or applied to the 
persons to whom A in the manner in which the 
dividends, interest, A income aiising from the 
investment of the proceeds of sale of the residuary 
estate would have been x^ayablo or axq^licable 
under the trusts declared concerning the same ; 


A the trustees were to stand possessed of the 
proceeds of sale of the residuary estate in trust 
for testator’s children who should attain the age 
of twenty-one years in equal shares as tenants m 
common. 

Testator left seven children who wej'o under 
twenty-one years of age ; one of them on attain- 
ing twenty-one claimed that ho was entitled to bo 
paid his one-seventh share of the residuary estate 
or to have his share appropriated to him : — Held : 
he was not so entitled so long as the trustees in 
the ho7\d fide exercise of their discretion deter- 
mined to postpone the sale. — Re Kipping, Kipping 
V, Kipping, [1914] 1 Ch. 62 ; 83 L. J. Ch. 218 ; 
109 L. T. 919. 

Annotation : — Refd. Re JordlsoD, Ralne v. Jordlson, [1922] 

1 Ch. 440. 

3127. .] — Testatrix by her will devised A 

bequeathed her residuary real A personal property 
to her tnistees upon trust lo sell A convert A out 
of the money to arise from such sale A conversion 
to raise the clear sum of £230,000 A to invest the 
same in manner thereby authorised ; A she de- 
clared that “ all or any part ” of the sum of 
£230,000 which should not for the time being have 
been raised or appropriated should bear interest 
from her death at the rate of 3^ per cent. j)er 
ayimun, A such interest should be deemed “ part 
of the income of the investments representing ” 
the £230,000, A she declared that the trustees 
sliould stand possessed of the £230,000 A the 
investments for the time being representing the 
same, thereinafter designated “ the trust fund ” 
ui)on trust to pay “ as from the day of my death ” 
the income of the trust fund to C. during his life 
A after his death to hold the same on the trusts 
therein mentioned. Subject A without xirejudice 
to the raising of the £230,000 testatrix directed 
that her trustees should hold the residue upon 
certain trusts therein mentioned. She empowered 
her irust(‘e8 at any time or times in their 
“uncontrolled discretion’’ to appropriate un- 
converted investments in or towards satisfaction 
of the trust fund or any legacy or share in the 
premises, A “ at their discretion ’’ to postpone the 
sale or conveision “ of any part or parts ’’ of the 
residue, A direct ('d that the income of the unsold 
residue should “ from the peiiod of my death ’’ 
go as the income of the proceeds of sale would go 
“ if such sale or convo^'sion into money were 
then actually made.’’ The trustees refused 
to raise or apjFropriate to, tlu‘ legacy or any part 
thereof on the ground, as the Ct. of Appeal held 
in tact, that in the interests of all parties con- 
cerned in the management of the estate the 
jFresent time was most inopportune for realisa- 
tion. They, however, stated that it was possible 
that they miglit in the exercise of their discretion 
ai>i)ropriato some of the investments which had 
a tixed value towards such satisfaction. The 
hona fides of the trustees were not questioned : — 
Held : the trustees were entitled to postpone A 
delay the conversion of the residuary estate beyond 
one year from the death, A in postponing or 
delaying the sale A conversion of the residuary 
estate the trustees had not improperly exercised 
the discretion vested m them. — Re Charteris, 


a power to postpone the sale. The 
trustees are not bound to Immediately 
soil at a saorifloe, but they are bound 
to sell at the first favourable opportu- 
nity.— C ain V. Watson, [1910] V. L. Ii. 
256.— AUS. 


PART rv. SECT. 11, SUB-SECT. 1. 

81241. Discretion to postpone.]— 
WlQLEY V. OROZIKR (1909), 9 O. 


L. 11 . 


!5.— AUS. 

n. Whether power ritain implied.] 
•A power to retain is implied in 
power to postpone. — PERrKTr\L 
kUbiKK Co., Ltd. v. Nops (1925), 
i S. H. N. S. W. 226 ; 42 N. S. W. 
^ N. 56— AUS. 

0 . 7'rvBt to sell ** with all convenient 
>eed ’'—Whether court tan authorise 


postpimement.]—TeBttitov declared that 
upon the happening of certain events 
the trustees for the time being of his 
will should with all convenient speed 
ubbolutely sell his real estate or such 
part thereof as should bo then unsold ; 
— Held : the ct. had no jiu*i8dlctlou to 
confer upon the trustees power to 
postpone the sale. — K ing v. Bkrndt 
(1902), 27 V. L. R. 619.— AUS. 

K K K 2 
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Sect. 1 1 . — Conversion of trust property : Suh-sect, 
1, C. <&: D. ; sub-sects. 2 <£: 3. Sect, 12.] 

OiiABTERTS r. Biddulph, [1917] 2 Ch. 379 ; 86 
L. J. Ch. G58 ; 117 L. T. 391 ; 61 Sol. Jo. 591, 0. A. 

3128. For reasonable time.] — Testator by 

his will devised &> bequeathed his residuary real 
& personal estate, which inchjded a large number 
of shares in a limited co., to trustees upon trust 
to convert, & he empowered them to postpone the 
conversion of the whole or any part of his residuary 
estate during so long as his trustees in their un- 
controlled discretion should deem proper, & in 
particular to retain any shares, stocks, & securities 
of the co., or any other investments held by him 
at his death, during any period without being 
liable for any loss arising thereby. He then 
divided his estate into certain shares, some of 
which he settled. 

Several of the trustees were directors of the co., 
& had large holdings ; & it was stated that if 
these shares were all kept together the trustees 
would have a preponderating influence in the co. 

In the events which happened a son & two 
grandsons of testator were absolutely entitled to 
certain shares of the residuary estate & claimed to 
have transferred to them their proportion of the 
shares in the co. : — Held : the co. was a public 
company ; the trustees had not shown tliat it was 
necessary or desirable in the circumstances to 
retain all the shares ; the power to postpone was 
for a reasonable time only ; <fc in the absence of 
special circumstances the right of the absolute 
owners to have a transfer of their shares ought to 
prevail over the discretion of the trustees . — Re 
MARSHAI.L, Marshall v. Marshatx, (1914] 1 Ch. 
192 ; 83 L. J. Ch. 307 ; 109 L. T. 835 ; 58 Sol. Jo, 
118, C. A. 

.] — a7,8o, Executors, Vol. XXIV., 

p. 558, Nos. 5980-5982. 

3129. Unanimous concurrence of trustees.] 

— Rc Hilton, Gibbes v. Hale-Hinton, No. 3743, 
post. 

3130. Where probability of increase in value of 
property.] — An infant, cestui que trust, aged ten 
years, who was entitled upon marriage or attain- 
ing twenty-one, to the proceeds of certain real 
est^ate which was directed to be sold so soon as 
conveniently might be after the death of a tenant 
for life, flled her bill, upon the death of such 
tenant for life, praying that the trustees might bo 
at liberty to postpone the sale, upon the ground 
that the i^roperty was likely to increase materially 
in value. Ordered, that the sale should be post- 
poned until the flirther order of the ct. — Morris 
V. Morris (1858), 32 L. T. O. S. 14 ; 4 Jur. N. S. 
802 ; 6 W. R. 493. 

3131. .] — Re Atkins, Newman v. Sinclair, 

No. 3063, ante, 

3132. Liability for irregular postponement.] — 

It is a matter of indifference whether an exor. or 
trustee observes the order of sale enjoined in the 
will or not, provided that no depreciation takes 
place in the property whose sale is thus irregularly 
postponed. — OrxrvER v. Kino (1855), 1 Jur. N. S. 
1066 ; on appeal (1856), 8 De G. M. & G. 110, 
L. JJ. 

D, Failure to Convert, 

3133. Liability of trustee.] — W., by his will, 
after giving some specific legacies, left the re- 
mainder of his property to his wife for life, to be 
invested in the public funds, & at her demise to 
be divided equally between his three daughters. 


free from the control of their husbands, or to the 
heirs of their bodies, should they be taken away 
before the time of “ our demise.” The estates 
were retained unsold ; — Held : there was a direc- 
tion to convert, but as loss was not charged by 
non-sale, the trustee was not liable. — Pattenden 

V, Hobson (1863), 1 Eq. Rep. 28 ; 21 L. T. O. S. 
84; 17 Jur. 400; 1 W. R. 282; suh nom, Pat- 
tenden V. Hobson, Pattenden v. Church, 22 
L. J. Ch. 697. 

Armoiation : — Mentd. Re Jeaffreson's Trufits (1866), L. R. 

2 Eq. 276. 

3134. .] — Testator gave the residue of his 

estate to trustees, who were also his exors., desiring 
them, immediately after his decease, to convert 
all his personal estate into money, &. to invest the 
amount “ in the Bank of England,” & to permit 
his daughter to receive the rents & profits, divi- 
dends or “ other annual produce ” of his personal 
estate for her life, for her own use, & after her 
death the property was to go to lier children 
equally. Testator died in 1825, possessed of, 
among other things, li24 long annuities, which the 
exors. did not convert, but permitted the tenant 
for life to enjoy in specie. On the death of the 
survivor of the exors., his exors. also neglected to 
convert the long annuities. The tenant for life 
had represented, both to the original exors. & to 
the exors. of the smwivor, the propriety of a con- 
version. She had mortgaged her interest, &; two 
of the children had mortgaged their shares in the 
residue. Upon bill filed by aU the children against 
the exors. of the sm'viving exors. their mother : 
— Held : the non -conversion was a breach of trust, 
& the exors. must account for the difference 
between the value of the long annuities at the end 
of one year from the date of testator’s death, k> 
their value when x^aid into ct. ; the tenant for 
life was not liable to refund the over-payments 
voluntarily made to her, & the facts disclosed no 
case of acquiescence either on the part of the 
tenant for life or those in remainder. 

(2) I think the trustees are entitled to aU costs, 
except as to so much of the costs of suit as relates 
to the breach of trust . . . those costs I cannot 
give them, but I will not make them pay costs, 
for it was not a breach of trust by which they were 
to benefit themselves (Lojjd Chanwohth, C.). — 
Bate v. Hooper (1855), 5 Uc G. M. & G. 338 ; 3 

W. R. 639 ; 43 E. R. 901 , L. 0. 

Annotations: — Distd. Hughes v. Emphon (1850), 22 Bcav. 

181. Consd. Bell V. Tumor (1877), 47 L. J. Ch. 75. 

3135. .] — Sculthorpe v. Tipper, No. 3123, 

ante, 

3136. .]— Where testator gives an absolute 

discretion to liis exors., to postpone the sale & 
conversion of his estate, they are not bound by 
the ordinary rule to convert the property within 
a year, even though some of the property consists 
of shares in an unlimited comiiany. Nor will they 
be liable in the absence of 7rtald fides for loss 
arising to the estate from the non-conversion. 

In tlie course of this discussion the word “ dis- 
cretion ” has been very frequently used .... 
What does it mean ? In honest plain language it 
means ‘‘Do as you like ” (Bacon, V.-C.). — Re 
Nobrington, Brindley v. Partridge (1879), 
13 Ch. D. 664 ; on appeal, 28 W. K. 711, C. A. 
Annotations: — As to (1) Bold. Re Crowther, Mldgley v 

Crowther (1895), 64 L. J. Ch. 537 ; Re Irwin, Barton v, 

Irwin (1895), 39 Sol. Jo. 233. 

3137. .] — Gainsborough (Earl) v. Wat- 

coMBB Terra Cotta Olay Co., Ltd., Dunning 
V. Gainsborough (Earl), No. 3048, ante. 


PART IV. SECT. 11, SUB-SECT. 1.— D. 

31831. LiahiUtv of trustee .] — Hicks r. Trustees, Executors & Agency Co. (1900), 20 V. L. R. 339. — AUS. 
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Part IV. — Duties op Trustees. 


Sub-sect. 2. — Hazakuous and Unauthomsbd 
Investments. 

3138. Duty to convert — Greek bonds.]— 

lestator directed all his property, except ready 
money or money in the funds, to be converted 
into money, & the clear moneys ai'ising from such 
conversion to be invested, in the names of the 
exoi*s., in 3 per cent. Consols, or other govt, 
securities in England He /d ; Greek bonds, 
tnough guaranteed by this country, were not com- 
prehended in the word “ funds,” & they were a 
proper subject of conversion under tlie terms of 
the mU.— TUjunie Getting (1845), 2 Coll. 324 ; 
6 L. T. O. 8. 97 ; 9 Jur. 937 ; 63 E. R. 764. 

3139. Bearer bonds & scrip.]— Testator 

possessed of divers securities of foreign states gave 
all his rcfd &> personal estate to trustees for his 
wife for life, after lier decease for his sons <fc 
their children. He gave his trustees a discretion 
to postpone the conversion of his residuary estate, 
which he had directed to be sold, & he directed 
that his stocks in the foreign funds, should not 
be sold out during the widowhood of his wife 
without her consent, his object being that she 
might enjoy the larger income derivable from sucli 
foreign funds Held : (1) all the foreign invest- 
ments should be retained ; (2) the certificates for 
Boston Watci' scrip bonds of the Pennsylvanian 
Railroad co. were not within the meaning of the 
will, & they must be sold.— Ellis r. Eden (1857), 
23 Heav. 543 ; 26 L. J. Ch. 533 ; 30 li. T. O. 8. 
60 ; 3 Jur. N. 8. 950 ; 53 E, U. 213. 

3140. .J — lie Mokuih, Ruckniij. v. Mokuis, 

No. 3693, post, 

3141. ,] — lie Pugh, Ban'J'ing v, Pugh, 

(18871 W. N. 143. 

Annotation : — Distd. Itc Wliilfiuld (1920), 125 L. T. 01 

.] — Sec, also, 8e'1'TLEMENts, Vol. XL. 

p. 672, Nos. 2000-2093. 

Power to retain.] Part VJ., Sect. 3, post; 
Executors, Vol. XXIIl., p. 325, No. 3916. 


Sur-spict. 3. -Pkopertv gp Wasting Nature 
AND Reversions. 

3142. Necessity for conversion into permanent 
securities — Settlement by will.] — General rule, 
that v\hc]*(* ])ei*sonal pioporty is bequeathed for 
life with lemainders over, not specifically, it 
is to be converted into the 3 per cents, subject in 
the ciiso of a real security to an inquii’y, whether 
it will be for the benefit of all parties ; ^ a tenant 
for life is entitled only upon that principle. 

It is given as all his })ersonal estate, t he mode, 
in which he says it is to bo enjoyed, is to one for 
life, iK: to the otliers afterwards. Then the ct. 
says, it is to he const lued as to the peiishablo 
jiart, so that one shall take for life, k. the others 
aftcrAvards ; k unless testator dii’ects (the mode so) 
that it is to continue, as it AAas, the ct. undeistands, 
that it shall be put in such a state that the others 
may enjoy it after the decease of the first ; & the 
thing is quite equal ; for it might consist of a vast 
number of particulars ; for instance, a personal 
annuity, nut to commence in enjoyment till the 
expiration of twenty years from the death of 
testator, payable upon a contingency, perhaps, 
ff in this case it is equitable, that long or short 
annuities should be sold, to give every one an equal 
chance, the ct. acts equally in the other case ; 
for those future interests are for the sake of the 


tenant for life to bo converted into a present 
interest ; being sold immediately, in order to 
yield an immediate interest to the tenant for life. 
As in the one case that, in which the tenant for 
life has too great an interest, is melted for the 
benefit of the rest, in the other that, of which, if it 
remained in specie, ho might never receive any- 
thing, is brought in ; k he has immediately the 
interest of its present worth (Lord Eldon, C.). — 
Howe v, Dartmouth (Earl), Howe v. A\xesbury 
(Countess) (1802), 7 Ves. 137 ; 32 E. R. 56, h, G, 
Aniwtaiions .-—Distd. Hollaiul v. Hughes (3 809), 10 Ves. 111. 
Consd. Spong v. Spong (1827), 1 Y. & J. 300. Apld. 
Dimes v. Scott (1828), 1 Puss. lO.'i ; Alcoek v. Sloper 
(1833), 2 My. & K. 099. Expld. Mills r. Mills (1835), 
7 Sim. .^01. Distd. I’lekcring v. Pickering (1839), 4 My. 
& Cr. 289. Apld. Sutherland r. Cooke (1844), 1 Coll. 
498. Expld. nfnvcs Hlnves (1844), 3 Hare, 009 ; Cafe 
r. Hent (1845), 6 Hare, 24. Apld. Cbanibei-s v. Chambers 
(1810), 1.5 Sim. 183. Consd. Idckup v. Atkinson (1840), 
4 Haro, 624. Distd. House r. Way (1848), 1 8 L. J. Ch. 22. 
Consd. Cotton u. (Cotton (1850), 14 .Jur. 950 ; I^rondergast 
V. Prendergast (1850), 3 H. L. C^as. 95 ; Morgan v. Morgan 
(1851), 14 Bcav. 72. Apld. Hlonn v. Hell (1852), 2 De G. M. 
N G. 775 ; Meyer Slmonsen (1852), 5 Do tl. &: Sm. 723. 
Expld. Hand v. Fardell (1855), 7 De G. M. k G. 628. 
Distd. Hate v. Hooper (1855), 5 Do G. M. & G. 338 ; 
Gurney v. Gurney (1855), 3 W. JL 353 ; Hope v. Hope 
(1855), 1 Jur. N. S. 771 ; Simpson v. Lester (J858), 33 
J.. T. O. S. 0. Apld. Craig e. Wheeler (1 800), 29 L. J. Ch. 
371. Expld. Stroud r. Gvvyer (1860), 28 Heav. 130. Distd. 
Hulkeley r. Stephens (1803), 10 L. T. 225. Apld. Pldgron 
r. Spencer (1807), 10 L. T. 83. Distd. Craven v. Craddock 
(1869), 20 L. T. 638 ; Gieuves v. Smith (1874), 29 L. T. 
798. Apld. Tlckner r. Old (1874), L. It. 18 Eq. 4 22. 
Distd. Loan r. Lean (1875), 32 L. T, 305 ; Thursby r, 
Tlnirsby (1875), L. It. 19 Eq. 395 ; Watei*s r. Waters 
(1875), 32 L. T. 306, n. ; Pe Hagshaw’s Trusts (1877), 40 
1;. J. Ch. 507. Apld. Macdonald r. Irvino (1878), 8 Ch. D. 
101 ; Pe Smith’s Estate, ClilTord r. Washinglon (1879), 
48 L. J. Cli. 205. Distd. Giay v. Slggeis (1880). 15 Ch. D. 
71 : Pc Leonard, Theobald v. King (1880), 43 L. T. 604. 
Apld, lie Nicholson, Nirbolson v. Niebolson, 118951 W. N. 
100. Distd. Pe J’ltcairu, Biandreth v. Cohin, 11890] 2 Ch. 
199. Apld. Pc Game, Game v. Young, 11897] 1 Ch. 881. 
Distd. Pc Bland, KHller v. Bland, I1899J 2 Ch. 330 ; lie 
Hainmorsley, Heasmau v. Hommcisley (1899), 81 L. T. 
150. Apld. f’ardoo v. Pardoo (1900), 82 L. T. 647 ; 
Jtowlls r. Bobb (1900), 44 Sol. Jo. 44 8. Consd. Ilowlls 
V. Bebb, lie BoavIIh, Walters r. Treasury Solr., H900J 
2 Ch. 107. Distd. Pc Van Straubenzoo, Boustead v. 
Cooper, [19011 2 Ch. 779 ; Slanier r. llodgkinson (1003), 
73 Ji. J. Ch. 179. Consd. Pc Woods, Gabelllni v. Woods. 
[1904] 2 Ch. 4. Distd. P< Benthani, J’earco v. Bentham 
(1906), 94 L. T. 307 ; lie Bates, Hodgsou v. Bates, [19071 

I Ch. 22 ; Sludo v. Chaine, [1908] 1 Ch. 522. Consd. Pc 
Nicholson, Eado v. Nicholson, [1909] 2 Cli. Ill . Apld. lif 
Warehuin, Wareham v. Brew In, [1912] 2 Cli. 312. DiStd. 
lie Charteris. Chart erls v. Blddulph, [1917 1 2 Ch. 379. Apld. 
Pc Evans’ Will Trusts, Pickering v. Evans, [1921] 2 Ch. 
309. Consd. l.B.Comrs. v. Blott, J. 11. Comrs. v. Green- 
wood, 1 1 921 ] 2 A. C. 1 7 1 . Distd. lie Coielli ( 1 925), 09 Sol. Jo. 
525. N.F. lie Bi’ooker, Brooker v. Brooker (1920), 70 
Sol. Jo. 520. Apld. Pc Trollope’s Will Trusts, Public 
Tru.stec r. Trollope, [19271 1 Ch. 690. Reid. Clough v. 
Bond (1838), 3 My. & Cr. 490 ; Simpson v. Earles (1847), 

II Jur. 921 ; Mlino r. i’aiker (1848>, 17 h. J. Ch. 194 ; 
Crunley e. Dixon (1857), 23 Beav. 512 ; Johnston v. Mooro 
(J858), 27 L. J. Ch. 453; Morres 7\ Hodges (1860), 27 
Beav. 625; Ibbotson e. Elam (1865), !>. It. 1 Eq. 188; 
Ite Sew-ell’s Estate (1870), J^. B. 11 Eq. 80 ; Itobertson v. 
Broadbont (1883), 8 Ap]>. Cas. 812; Pc Chancellor, 
Chancellor u. Brown (1884), 53 L. J. Ch. 443 ; lie Thomas, 
Wood V. Thomas, j 1 891 ] 3 Ch. 4 82 ; lie Armltage. Armitagc 
r. Gainett, [1893] 3 Ch. 337 ; lie Gasquoinc, Gasquoino v. 
Gasqnoine, [1894] 1 (Ti. 4 70 ; lie Whitehead, I’cacook v. 
Lucas. [1891! 1 C’li. 078; lie Hubbuck, Hart v. Stone. 
[1890] I Cli. 751 ; Pc Cbaytor, Cbaytor v. Horn, [1905] 

1 t^h. 233 ; lie Tedlie, Holt v. Croker (1922), 91 L. J. Cli. 
340 ; lie Barratt, National Piovincial Bank v. Burratt, 
[1925] 1 Ch. 550. 

.J — Sec Wills. 

Settlement by deed.]— Ntc Se’etlements, 

Vol. XL., pp. 672-675. 


Sect. 12 .™ INVESTMENT OF TRUST FUNDS. 

See Fart VI., post. 


PART IV. SECT. 11, SUB-SECT. 2. 

p. Ihiti/ to convert — SJiarcs in co7nj)any with unlimited liabilUy .] — Brownlie v. Brownlie’s Trustees (1879), 6 II. (Ct, 
of Ses8.) 1233 ; 10 Sc. L. It. 731.— SOOT. 
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Teusts and Teustees. 


Part V. — Powers and Discretions of Trustees. 


Sect. 1. -IN GENERAL. 

3143. Enforcement of exercise — Power coupled 
with trust.] — Tempest r. Camoys (liORD), No. 3232, 
post, 

3144. .] — Where a power is coupled 

with a trust or duty, the ct. will enforce the proper 
Si timely exercise of the power, but will not inter- 
fere with the discretion of the trustees as to the 
particular time or manner of their bond fide 
exercise of it. — Re Burrage, Burningham v. 
Burrage (1890), 62 L. T. 752. 

3145. Inherent powers — Any act of which court 
would approve.] — It would be strange to say, that 
trustees would be censured in this ct. for doing 
what the ct. would have ordered to be done (Lord 
Henley, C.). — Inwood v. Twyne (1762), 2 Eden, 
148 ; Amb. 417 ; 28 E. R. 853, L. 0. 

Annotation: — Bold. Rt Wells, Boyer v. Maclean, [190.3] 

1 Oh. 848. 

3146. .] — If an exor. without applica- 

tion to the ct. does what the ct. would have 
approved, it shall stand. - IjEE v. Brown (179b), 4 
Yes. 362 ; 31 E. R. 184. 

Annotaiion : — Mentd. Cory v. Goitxjken (18JU), 2 Madd. 40. 

3147. .]— Waldo v. Waldo (1835), 7 

Sim. 261 ; 58 E. K. 837. 

Annotation Forrond r. Wilson (1845), 4 Haro, 314. 

3148. .] — There can be no doubt . . . 

that what a trustee would be ordered by the cl. 
to do IS valid if done by him without the previous 
authority of the ct. (Lord Chelmsford, C.). — 
Seagram r. Knight (1867), 2 Oh. App. 628 ; 30 
L. J. Ch. 918 ; 17 L. T. 47 ; 15 W. R. 1152, L. (\ 
Annotations : — Mentd. Dashwood v. MagnJac, [1801] 3 (’f> 

306 ; lie Benzon, Bower r. Chetwynd (1914), 83 L. J. Ch. 

658. 

3149. Acts believed to be necessary to 

execute trust.] — Where there was a reasonable 
ground for contending that a legacy was a charge 
upon an estate vested in trustees for sale, & they, 
in the exercise of a bond fide discretion, for the 
purpose of satisfying a purchaser who refused to 
complete unless the legacy was discharged, paid 
it : — Held : whether the objection would have 
been tenable or not, the payment ought to be 
allowed to the trustees as between them A the 
peisons beneficially interested. 

I have always understood the law of this ct. to 
be that where trustees arc acting bcnid fide in the 
exercise of their discretion, they may, though 
they incur some risk in doing so, make payments 
which are in their judgment necessary for the 
due execution of the trusts, & that such payments 
ought to be allowed to them (Turner, L.J.). — 
Forshaw V, IIigginson (1857), 8 De G. M. At G. 
827 ; 20 L. J. Ch. 342 ; 29 L. T. O. 8. 43 ; 3 Jur. 
N. S. 476 ; 5 W. R. 424 ; 44 E. R. 609, L. .1.1. 

Powers of trustees of charities.] — Sec Chari- 
ties, Vol. VIII., pp. 376, 377, Nos. 1869-1885. 

Discretion.] — See Sect. 6, jmst. 

PART V. SECT. 2. 

3160 i. Presumption of good faith.] - 
In a cdHe which involves the exorcise 
of an “ uncontrolled " discretion on 
the part of trustees of a will In regard 
to the mamtenanoe of infants, the ct. 

^^ill not Interfere on the suggestion 
that the trustees, though acting m good 
faith & after consideration of the 
circumstances, have acted in a wrong 
headed way in refusing maintenance ; 
dishonesty must be shown before the 
ct. will interfere. — Craiq v. Nation at. 

Trustees, Executors & Agency Oo, 

OF Australasia, Ltd., [1920] V. L. li. 


Sect. 2.— EXEROSE OF POWERS. 

3150. Presumption of good faith.] — It must be 
presumed that persons dealing with a trust fund 
are dealing with it honestly (Wood, V.-C.). — 
Taylar v. Milijngton (1868), 4 Jur. N. S. 204. 

3161. Necessity for concurrence of all trustees.] — 
Rothwell r. Hussey (1674), 2 Cas. in Ch. 202 ; 
22 E. R. 911. 

3152. .] — If one of two trustees order a 

broker to purchase stock, standing in theii* joint 
names, & undertake to procui*e his co-trustee to 
join in the transfer : — Held : the broker was not 
warranted in making the sale, unless such co- 
trustee authorised or concurred with the other in 
making the transfer. — L eyton v. Sneyd (1818), 
8 Taunt. 532 ; 2 Moore, C. P. 683 ; 129 E. R. 489. 

3153. .] — I take it to be a general rule of 

law that where a public trust is to be executed by 
a defimte number of persons, it must be executed 
at a meeting whei’e a majority of that number is 
present, unless there be a usage or custom to the 
contrary. It is different from a trust or power 
of a private nature, for that must be executed by 
all the persons to whom it is given (Bayley, J.). — 
Blacket V. Blizahd (1829), 9 B. & C. 851 ; 4 
Man. & Ry. K. B. 641 ; 2 Man. & Ry. M. C. 369 ; 
109 E. R. 317 ; sub nom. Freeman v. Meymoti’, 
Blackett v. Blizahd, 8 L. J. O. 8. K. B. 86. 
Annotations •— Refd. R. V. Fontou (1841), 1 Gal. & Dav. 17. 

Mentd. Hall v. Maule (1838), 7 Ad. & El. 721 ; R. t>. 

('hrlHtchuich Uvgikccib (1857), 20 L. J. M. O. 68 ; Atten- 
borough V. Kemp & Pane (1880), 6 Jur. N. S. 1354 ; R. v. 

OhosU'r (Hp.) (1901), 17 T. L. R. 533 ; R. v. Leeds JJ., 

Rxp. Binns (1906), 96 L. T. 916. 

3154. .] — Avowry for rent due from pltf., 

as tenant of premises to avowant, under a demise 
before then made, at the yearly rent of £170 : — 
Held : not feupi)oried by proof of a conveyance 
to avowant, to wfiiich t^ee trustees, the lessors, 
were parties, but whicli was executed by only two 
of them. — PiiiLPOTi' v. Dobbinson (1829), 0 Bing. 
104 ; 3 Moo. A F. 320 ; 7 L. J. O. S. C. P. 248 ; 
130 E. R. 1219. 

Annotation : —Mentd. Robeits v. Snoll (1840), 1 Man. & G. 

577. 

3155. .] - The act of the majority of trustees 

cannot bind a dissenting minority nor the trust 
estate. In oriler to bind the trust estate the act 
must be the act of all the trustees. 

There is no law . . . winch enables the majority 
of trustees to bind the minoritv. The only power 
to bind is the act of the three, & consequently 
the act of the two, even if it could bind them by 
reason of delay or acquiescence, could not bind 
the trust estate, & therefore in no way was the 
trust estate bound or the mtge. released (Jessel, 
M.R,). — Luke v. South Kensington Hotel Oo. 
(1879), 11 Ch. D. 121 ; 48 L. J. Ch. 361 ; 40 
]j. T. 638 ; 27 W. R. 614, C. A. 

Annotations Refd. Webb v. Jonah (1888), 39 Ch. D. 660 ; 

Re Oontineutal Oxygou Co., Eliap y Continental Oxygon 

RuniRi (1919), I. L. R. 42, Mad. 3.36.~ 

IND. 

8161 iii. .]~Whero two or more 

persons are appointed trustees, & one 
or more renounce & disclaim the trust, 
the trust may bo executed by the 
others. — Bayly v. Cumming (1817), 
10 1. Eq. li. 405.— IR. 

3161 iv. .]— Re Ahnott (De- 

CEASKD) ARNOTT V. ARNOTT, [1899] 
1 I. R. 201.— IR. 

3151 V. ,1— Frken V. Beveridge 

(1832), 7 Fao. Coll. 663.— SOOT. 

Q. Ratification of contract by co- 


569.— AUS. 

3161 i. Nectssdv for concurrence of 
all trusties.] -Execution by all the 
tnistocH is not absolutely necessary for 
tho validity of an assignment. — 
Haight V. Munro (1860), 9 C. P. 462. — 
CAN. 

3151 ii. .] — One of two trustees of 

a public trust cannot grant a mtge. or 
effect any slmiUar transaction in respect 
of the trust properties so as to bind the 
trust without the consent of the other 
trustee even though the latter, on 
consultation, wrongfully refuses his 
consent. — Cheern v. Narayanan Nam- 



871 


Part V. — Powers and Discretions op Trustees. 


36 bh^ Palmer tJ. Mallett (1887), 

3166. — —,] — R. by will gave his residuary 
estate to trustees upon trust to convert & to 
invest in their or his names upon the public stocks, 
tunas, or securities of Great Britain or of any 
foreign or colonial Govt., & he gave them power 
to postpone for such time as should seem ex- 
pedient the sale, conversion, or getting in of any 
part of the trust estate. Testator’s estate con- 
sisted chiefly of foreign stocks & bonds, some of 
which were payable to bearer. The trustees 
retained these securities for some years ; then one 
tr^tee wished to realise ; tlio other thi^ee thought 
it best to further postpone the sale. On a summons 
^ken out by the trustees who wished to realise 
Held: under the power to invest in theii* names 
toe trustees had not power to purchase foreign 
Govt, bonds payable to bearer ; they had power 
to postpone the sale of such bonds possessed by 
testator at his death, but this power to postiiono 
could only be exercised by the trustees unani- 
mously, if one trustee objected tlie bond or 
other unauthorised secuiities must bo converted. 
— iJc Roth, GoLDBEiiom v. Roth (1890), 71 
L, T. 50. 

3157. .J — All acknowJedgment by one of 

two exors. & devisees in trust of real estate against 
the wishes of the other that more than six years’ 
interest is duo on a mtge. created by tJieir testator 
cannot be treated as the valid act of tlio two in 
their capacity of trustees, & is not a good acknow- 
ledgment within Real Property Limitation Act, 
1833 (c. 27), s. 42. 

All trustees must concur in the exercise of 
powers conferred on them with reference to tlie 
trust estate (Stirlino, J.). — Astrttry r. AsTHUiiV, 
[1898] 2 Ch. Ill ; 07 L, J. (^h. 471 ; 78 L. T. 494 ; 
46 W. R. 636. 


Annotation : — Refd. Pc Lacoy, Ilowanl v. Lightfoot, [1007] 
1 Oh. 330. 

3158. .J — Re Bii/roN, Girdks v. IIale- 

IIINTON, No. 3743, post. 

3169. Discretion to be exercised by two 

trustees — Properly exercised by one acting & one 
approving.] — I had some doubts at lirst whether, 
as the discretion was to be exercised by the two 
trustees, & one only had acted the discretion 
had been properly exercised ; but I have come to 
the conclusion that as the other trustee approved 
sanctioned what was done by the one who made 
the payments, no breach of trust was committed 
(Lord Komilly, M.K.). — ISIesseena v. Carr 
( 1870), L. R. 9 Eq. 260 ; 30 L. .1. Ch. 216 ; 22 
L. T. 3 ; mb noni. Masseena v. Caru, 18 W. K. 
415. 


Trustees of charity — Power of majority to 

bind minority.] — See Charities, Vol. Vlll., p. 376, 
Nos. 1880-1885. 

3160. Trustees cannot change nature of estate.] — 

Trustee cannot change the natui*e of the estate by 
turning money into land, or a lease for years into 
a fretoold, & e converse. — Witter v. Witter 
(1730), 3 P. Wms. 99 ; 24 E. R. 985, L. C. 
Annotatio 7 i 8 ; — Refd. luwood v, Twyuo Amb. 417; 

Rawe V. Chlcheatcr (1773), Anib. lip ; Whittaker v. 
Whittaker (17U2), 4 Bro. C. C. 31 ; A.-G. v. Ailcebury 
(1887), 12 App. Cas. 672. 


8161. Acts done by trustees — In exercise of 
trust — Liability of property of cestuls que trust.] — 

Trustees may render the property of their bene- 
ficiaries liable to third persons for an ac t done by 


them in the exercise of their tinist. — Mersey 
Docks «fe Harbour Board Trustees v. Gibbs, 
Mersey Docks & Harbour Board Trustees v. 
Penhallow (1866), L. R. 1 H. L. 93 ; 11 H. L. 
Cas. 686 ; 35 L. J. Ex. 225 ; 14 L. T. 677 ; 30 
J. P. 467 ; 12 Jur. N. S. 671 ; 14 W. R. 872 ; 2 
Mar. L. C. 353 ; 11 E. R. 1600, 11. L. ; affff. S. C. 
mb noin. Gibbs v. Liverpool Docks Trustees 
(1858), 3 H. & N. 164, Ex. Ch. 


Atinotaiions : — Refd. Southauiptou & Itcbiii Bridge Co. v. 
Southampton L. B. (1868), 8 E. & B. 801. Mentd. Ruck 
V. Williams (1868). 3 H. & N. 308 : Walker v. Goe (1850), 
4 H. & N. 3.50 ; Metcalfe v. Hotheriugton (1860), 5 11. & N. 
719 ; nolUday v. St. Leonard Shoreditch, Vestry (1861), 
11 C, B. N. S. 192; Whltchouso v. Fellowes (18(11), 10 
O. B. N. S. 76,5 ; Thompson r, N. E. Ry. (1862), 2 B. & S. 
119 ; Brownlow v. Metropolitan Board of Works & Alrd 
(1863), 13 C. B. N. S. 768 ; WaUer v. S. E. Ry. (1863), 32 
L. J. Ex. 205 ; Ohrby v. Rydo Comrs. (1864), 5 B. & S. 
743 ; Coo v. Wise (1866), L. R. ] Q. B. 711 ; Worml 
AVaterworks Co. v. Lloyd (1860), L. R. 1 C. P. 719 ; A.-G. 
V. Colnoy Hat,ch Limalic Asylum (1868), 4 Ch. App. 140 ; 
Birch V. Marylebono Vestry 0809), 17 VV. 11. 1014 ; Fore- 
man V. Canterbury Corpn. (1871), L. R. 0 Q. B. 214; 
Clowes V. Staffordshire lotteries Waterworks Co. (1872), 

8 Ch. App. 129, n. ; Winch v. Thames Conservators (187 i), 
L. 11. 9 C. P. 378 ; White r. Hindley L. B. (1875), L. K. 
10 Q. B. 219; A.-G. Sl Demmes v. BaslngTstoke Coipn. 
(1876), 24 W. R. 817 ; Goslln v. App-leultural Hall (’o. 
(1876), I C. P. D. 482 ; Harris v. G. W. Ry. (1876). 1 
Q. B. D. 51.5 ; llolborn (Juiuu Greins. v. St. Leonard 
Shoreditch, Vestry (187()h 2 Q. B. D. 145 ; WeJrr. Barnett 
(1877), 3 Ex. D. 32 ; Foibes v. Liverpool Consorvuiicy 
Jloard (1879), 4 Ex. D. 116 ; Hill r. Metropolitan Asylnm 
District MauaRei’s (1870), 4 O. B. D. 433 ; Fleming v. 
Manchester Corjin. (1881), 44 L. T. 517 ; Dormont r. 
Furness Ry. (1883), 11 Q. B. D. 490 ; R. v. Williams (1884), 

9 App. Cas. 418 ; Lowther v. Curwon (1887), 58 L. T. 168 ; 
Tucker a. Axbrldgo Highway Board (1888), .53 J. P. 87 ; 
The Moorcock (1889), 14 1\ D. 64; Gibraltar Sanitary 
Comrs. u. Orlila (185)0), 15 App. Cas. 100 ; Jersey 
Uxbridge 11. S. A., 11891] 3 Ch. 183 ; K. v Selby Dam 
Drainage Comrs., [1892] I G. B. 318 ; d’all Vale Ry. v. 
Amalguruatod Soc. of Ry. Servanls, [1901] A. C. 420 ; 
Crossfleld v. Manchester Ship Canal Co. (15)03), 15) T. L. R. 
398 ; Hackney Corpn. v. l^ce Conservancy Board, [15)04] 
2 K. B. 541 ; The Ih'Brii, (J906J P. 48 ; Bede S.S. Co. v. 
River Wear Comrs., [1907] IK. B. 310 ; Queens of the 
River S.S. Co. v. Easton, Gibb & River Thames Cou- 
Horvators (15)07), 96 Jj. T. 901 ; Tozehmd v. West Ham 
IJuiou, [1907] 1 K. B. 920 ; Hillyer v. St. Bartholomew's 
Jlosidtal, (loot)] 2 K. B. 820 ; McClelland o. Manchester 
Corpn., [1912] 1 K. B. 118 ; Papwoilhr. Battersea Corj)n., 
119141 2 K. B. 89 ; Fyrmin S.S. Co. u. Hull & Barnsley 
Ry.. (19J4J 2 K. B. 7S8 ; The KUa, [19151 P. Ill ; Hay- 
ward V. Drury Lane Theutro & Moss’ Empires, [1917] 
2 K. B. 895) ; Liebig’s Extract of M(‘at Co. v. ISlcrscy 
Docks & Harbour Board & Nelson, [1918] 2 K. B. 381 ; 
Baker v. James, [1921 ] 2 K. B. 674 ; Boynton v. Ancholrne 
Drainage Navigation Comrs., [1921 1 2 K. B. 213 ; Tho 
Devon (1923), 130 L. T. 448 ; SutcliiJo v. Clients Invest- 
ment Co., [1924] 2 K. B. 746 ; British I’etroleum Co. v. 
A.-G. for Ceylon, [1926] A. C. 147 ; Silvermau v. Imperial 
London Hotels (1927), 137 L. T. 57. 

3162. Trusts of appointed fund— Who should 
administer — Trustees of appointor’s will themselves 
objects of power.] — A woman having power to 
appoint generally £500 out of a certain trust fund 
of which fehe was Umant for life, A a power to 
appoint the remainder amongst certain persons, 
gave, devised, & bequeathed all her property, 
all property which she had any power to appoint, 
t-o trustees, in trust to convert & pay her debts, 
etc., At then on trusts for persons, objects of the 
particular power. Her property other than the 
settled fund was of trilling value. Her debts, 
etc., were less than £500 in amount : — Held : her 
trustees, who were themselves objects of the power, 
were the proper persons to administer the trusts 
of the appointed fund.— F errier v. Jav (1870), 
L. R. 10 Eq. 560 ; 39 L. J. Ch. 686 ; 23 L. T. 302 ; 
18 W. R. 1130. 


Annotations :--C0TUid. Scotuey v. Lomer (1885), 29 D. 
535. ReM.Buakt?.Aldam(1874). L. R. i9Eq.lO. Mentd. 
Be Teape’s Trusts (1873), L. R. 16 Kq. 442 ; Thornton v. 


trustee.] — Contract made by one of two 
truBtoos, acting for himself alone, is 
not capable of ratification by his co- 
tnistee. — Chisholm v. Chisholm 
(1915), 49 N. S. R. 174,--CAN. 


r. Whether trusty _ may dumyc 
cr sonnet of beneftriuries.] — Re Trus- 
kes of 66'rH Battalion (Alta.), 
1921] 1 W. W. R. 590; 61 D. L. R. 
67.— CAN. 


t. Presumption that trustee.^ acted ac- 
cording to power conferred on them .] — 
White’s Trustees r. White (1898), 
23 R. (Ot. of SesB.) 836 ; 33 So. L. K. 
660 ; 4 S. L. T. 69.— SOOT. 
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Sect. 2. — Exercise of 'powers. Seels. 3 <£; 4 : Suh- 
sects. 1 2.] 

Thornton (1875), L. It. 20 Eq. 599 ; Re Denton, Banner- 
man V, Tooscy (1890), ca L. T. 105 ; Re Milner, Bray v. 
Milner, [1899] 1 Ch. 563 ; Re Rickman, Stokes v. Rickman 
(1899), 80 L. T. 518 ; Re Ackerley, Chapman v. Andrew, 
11913] 1 Ch. 510. 

Grant of letters of administration — To trustees,] — 

Sec Executors, Vol. XXTII., pp. 172, 173, Nos. 
1910-1914. 


Sect. 8.~DISCLAIMER OF POWERS. 

See Jjaw of Property Act, 1925 (c. 20), ss. 155, 
15(3. 

Disclaimer of office.] — Sec Pait II., Sect. 3, 
sub-sect. 2, ante. 


Sect. 4. -^SURVIVORSHIP AND DEVOLUTION OF 
POWERS. 

Sub-sect. 1. — Survivorship. 

See Trustee Act, 1925 (c. 19), s. 18. 

3163. Whether power exercisable by surviving 
trustees.] — Gwilliams v. Howel (10(31), Hard. 
204 ; 145 E. R. 454. 

Annotation : — Mentd. Clerk v. Smith (1098), 1 Salk. 241. 

3164. .] — MANhELi, (Lady) v. MANbELU 

(3 757), Wilm. 30 ; 97 E. R. 14. 

3165. .] — 3'cstator having directed his two 

truste(‘s to apply a nu^ioty of rents or such part 
as they or lie should in their or Ids discretion see 
lit in the maintenance & education or advance- 
ment in life of his younger children during the life 
of his wife ; & one of tlie trustees liaving died, the 
et. would not interfere with the discretion to bo 
exercised by the surviving trustee. — L ivesey v. 
Harding, Livesey v. Reckett (1830), as reported 
in Taml. 400 ; 48 E. R. 183. 

3166. .] — Testator appointed three persons 

A their respective heirs & assigns his exors., & 
gave to them A to their respective heirs & assigns 
all his real A personal estates, in trust for the 
purposes after set forth ; A first, that they A their 
respective heirs A assigns should sell his real 
estates ; A he empowered them A their respective 
heirs A assigns to convey his estates A to give 
receipts for the consideration money. He llicu 
requested the exors. of his will to sell his farming 
stock, furniture, etc., A out of the moneys so 
arising A all other portions of his personal estate, 
he required them A theii’ respective heii's A assigns 
to pay all his debts, etc. One of the trustees A 
exors. died. The two survivors agreed to sell the 
r(‘al estate. 

The ct., in a suit for a specific performance of 
the agreement, rejected the word “ respective,” 
A held that the two surviving trustees A exors. 
could sell A convey the estates to the purchaser. — 
Jones v. Price (1841), 11 Sim. 557 ; 10 L. J. Ch. 
195 ; 5 Jur. 719 ; 59 E. R. 988. 

3167. .] — Testator devised his real estates 

to A., B., C. A 13., A their heirs, on certain trusts 
which required the legal estate to be vested in 
them, A gave a power of sale to them or the sur- 
vivors or survivor of them, or the heirs of the 
survivor, A declared that their or his receipts or 
receipt should be a good discharge to the purchaser, 
A, if any of them should die or decline t/O act, 
that it should be lawful, A ho thereby willed A 
directed that tlio survivors of them should, imme- 


diately or within two months afterwards, by any 
deed, nominate some fit person to be a trustee 
in his place. D. died ; A A. A B. by one deed, 
A C. by another, both of which were executed 
more than two lunar months, but less than two 
calendar months after D.’s death, nominated a 
new trustee, but did not convey the legal estate 
to him. A., B., C., A the new tiTistee agreed to 
sell the estates to M., who objected to complete 
his purchase, (a) because the appointment of the 
new trustee had not been made within two lunar 
months, {h) because it bad not b(‘en made by one 
single deed, A (c) because the i^ower of sale was 
suspended during the vacancy in the trust. The 
ct. overruled the objections ; but held that tlie 
new trustee had not been duly api)ointed, because 
no conveyance had been executed to him ; not- 
withstanding which, A., B. A C. could make a 
good title A give an effectual discharge for tlie 
purchase-money. — ^Warburton v. Sandys (1845), 
14 Sim. 622 ; 14 L. J. Ch. 431 ; 5 L. T. O. 8. 262 ; 
9 Jur. 503 ; 00 E. R. 499. 

Annotations : — Apld. WolRtoad V. ColviUe (1860), 28 Beav. 

637 ; Re BayJuy- Worthiuglon & Cohen ’fl Contract, [1908] 

1 Ch. 2G. Refd. Re Bacon, Toovey v. Turner, [1907] 1 Ch. 

475. 

3168. .] --Where there was a devise A 

bequest of freehold A other property, A all other 
testator’s real A personal estate to two persons, 
their exors. A administrators, ui^on trust by sah' 
or otherwise, at their discretion, to raise A invest 
a certain sum of money, A apply the interest in 
the maintenance A education ol testator’s daughter, 
until her age of twenty-one, A then to pay same 
to her for her separate use ; one of the devisees 
in trust after tlie death of the other, but during 
the lifetime of the daughter, A wliilst, therefore, 
it was necessary that the charge should be raised, 
])roceeded to sell the estate. On an objection to 
the title: — Held: the surviving devisee in trust 
might exercise the option of selling, A the power 
of sale ; A an aiiplication in such a case for the 
direction of a ct. of equity was unnecessary. 

Wliere it is a naked power given to two persons, 
that will not survive to one of them, unless there 
be express words, or a necessary implication upon 
the whole will, showing it to be the intention that 
it should do so (Page Wood, V.-C.). — Lane v. 
Debenjtam (1853), 11 Hare, 188 ; 22 L. T. O. S. 
143 ; 17 Jur. 1005 ; 1 W. K. 465 ; 68 E. R. 1241. 
Annotation : — Consd. Re Bacon, Toovey v. Turner, [1907] 1 

Ch. 475. 

3169. .] — Trustees Irad a j^ower of sale over 

a real estate vested in them, A to give good 
discharges for the i)urchase-money. The tenant 
for life had a power to appoint now trustees, A 
” thereupon ” the trust estate was to be conveyed 
to the old A new trustees. In 1857 B. was ap- 
j)ointed a new trustee, but before any conveyance 
had been made to him the estate was sold A con- 
veyed to a purchaser, A the pure ha so -money was 
paid to the old A new tiTJstees : — Held : the pur- 
chaser liad obtained a good discharge for the 
purchase-money. — Welstead v. Colvile (1860), 
28 Beav. 537 ; 64 E. R. 472. 

3170. .] — Testator, after stating that ho 

was desirous that a farm which he occupied should 
be carried on during the life of his wife for the 
maintenance, support, A benefit of herself A all 
his children, A that upon her death all his property, 
both real A personal, should be “ fairly A equally 
divided ” among “ all ” his children, A that the 
property which his tlirce children by a former 


PART V. SECT. 4, SUB-SECT. 1. 

3163 1. JVhether power exercisable by surviving tru8iees .\ — ^Pbgley r. Atkinson (1873), 20 Qr. 383. — CAN. 

8163 il. .] — ^MuiR V. Macdonaed’s Trustees (1861), 14 Dunl. (Ct. of Boss.) 162 ; 24 Sc. Jur. 70 ; 1 Stuart, 132. — SCOT. 
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marriage had derived should ho brought into 
hotchpot from the tune of his decease, “so as to 
form one common fund,” appointed his wife 
“ & her two brothers, W. & R., trustees &; exors.” 
of that his will ; & for the purpose of management 
authorised & empowered them to sell & convert 
into money all or any part of the real & personal 
estates, or to mortgage or let same or any part 
thereof, &; invest tlie proceeds as therein men- 
tioned. 'I’estator directed & empowered his 
“ trustees & exors.” to carry on the farm “ by 
out of ” his assets “ for the maintenance, support, 
benefit of ’ ’ his wife & children ; subject thereto 

declared that his real & personal estate, “ & the 
proceeds thereof “ should be held in trust for all 
his aforesaid children, in equal shares ; the personal 
property to which the children by his first marriage 
had become entitled being brought into hotchpot, 
to be vested interests at twenty-one, or on death 
under that ago leaving lawful issue : — Ileld : upon 
the death of the widow the surviving tiustees 
exors. had power to sell & convey the real estate 
without the concurrence of the children. — Re 
Cooke’s Contract (1877), 1 Ch. I). 454. 

3171. .] — In a will executed before any of 

the Acts giving statutory power to trustees, wlicn 
a xjower of sale is given to trustees by name or 
under the description “ my trustees,” to whom the 
legal estate* is devisi'd, the power can be exercised 
by the surviving trustees or the sole surviving 
trustee. — Re Bac'ON, Toovey v. Turner, [1907] 
1 Ch. 475 ; 76 L. J. Ch. 213 ; 96 L. T. 690. 


Sub-sect. 2 . — 1 )e vc »luti on. 

See Conveyancing Act, 1881 (c. 41), s. 30; 
Trustee Act, 1925 (c. 19), ss. 18, 36 (7), 43, 09 (2). 

3172. By whom powers exercisable — Executor of 
surviving trustee.]— Anon. (1564), Moore, K. B. 
61 ; 72 E. K. 441. 

An7wiation8 Consd. Mansell v. Manbcll (1757), Wilm. 30: 
Cole V. Wudo (1807), 16 Vos. 27. 

3173. .] — Exor. of a burviving ti ustee 

decreed to perform the trust. — Harvey v, IIarvey 
( 1678), Cas. temp. Einch, 303 ; 23 E. R. 198. 

3174. — -In this case the power not 

only impli(^s personal confidence, i)ut that is the 
declared ground, upon which it is given ; & there- 
fore, if there was nothing else in the case, I 
should not feel myself entitled to comstrue this 
power to belong to any trustees exors. but the 
two individuals who were originally so appointed 
(Grant, M.R.).— Cole Wade (1807), 16 Ves. 27 ; 
33 E. R. 894; on appeal, sub uom. Walter v. 
Maunde (1815), 19 Ves. 424, J.. C. 

Anrinfations : — Dbtd, Pe Smith, Eastlck v. Smith. fl904J 
1 Ch. 139. Refd. Fordyoe v. Bridges (IRIS), 2 Coop. 
temfj. Cott. 324. Mentd. I’Jpor v. Pipor (1834), 3 My. & K. 
169 ; ChrivStian r. Foster, Bunnott r. Foster (1846), 2 I’h. 
161 ; Pe Sinclair’s SelUmt., Crump v. Lelccstor (1886h 
66 L. T. 83; lie Perkins, Brown v. Perkins (1909), 101 
L. T. 345. 


3176. ,] — Testator devised his real 

estate to certain trustees, their heirs A assigns, 
upon certain trusts, & the will contained a power 
of sale of real estate exercisable “ by the trustees 
for the time being ” under the will : — Held : the 
liower of sale was exercisable by the exors. of the 
last surviving trustee . — Re Pixton & Tong’s Con- 
tract (1897), 46 W. R. 187 ; 42 Sol. Jo. 201. 
Annotation : — Distd. Pe Cnmden & Meux's Contract, [1909] 
1 Ch. 690. 


3176. .] — W. by her will devised & 


bequeathed property to the person or persons who 
should at her death be trustees of her father’s 
will. At her death all the trustees of, her father’s 
will &; all the trustees appointed in their place 
were dead. The exors. of the last survivor of the 
trustees so appointed had acted in the trusts of 
her father’s will : — Held : these were at her death 
trustees of her father’s will, & were duly appointed 
trustees of her own. — Re Waidanis, Rivers v. 
Waidanis, [1908] 1 Ch. 123; 77 L. J. Ch. 12; 
97 L. T. 707. 

Annotations :■ — Consd. Pc Ronlledge, Saul v. lloutledgo 

(1908). 78 L. J. Ch. 136. ^Id. He Crunden & Moux'h 

Contract. [1909] 1 Ch. 090. 

3177. .1~A., who died in 1883, de- 

vised his residuary estate to B., C., D., & E. 
(the words “ &; their heirs ” being omitted), upon 
trust, after B.’s death, for sale as if they were 
absolute owners. The will gave the trustees 
powers to postpone the sales, & demise & manage 
during postponement, & enabled the original 
number of trustees to be reduced, but not below 
two, on any aijpoinimcnt of new trustees. All 
the trustees, who were also exors. of the will, 
yjroved it, & in 1908 D., the surviving trustee, 
died, having appointed exors. by his will : — Held : 
D.’s exors. could not make a good title to a free- 
hold house forming part of the residuary estate 
of A. 

Scrnble : if in tJje will of A. the devise had been 
to the four trustees &; their heij’s, the heir of the 
surviving trustee could, apart from Conveyancing 
Act, 1881 (c. 41), B. 30, have executed the trust for 
sale. — Re Crunden k> Meux’s Contract, [1909] 
1 Ch. 690 ; 78 L. J. Ch. 396 ; 100 L. T. 472. 

3178. Ouster on appointment of new 

trustees — Under power of appointment.] — The 
exors. of the last surviving trustee of a settlement 
of real estate are displaced by the appointment/ 
of new trustees of the settlement under a y)ower of 
appointment contained in the deed of settlement, 
which has been duly exercised by the donees of 
the power. — He Routf.edge’s Trusts, Rout- 
ledge V. Saul, [1909] 1 Oh. 280 ; 99 L. T. 919 ; 
svh n<nn. Re Routledge, Saul v. Routj.edge, 
78 L. J. Ch. 136. 

Compare Executors, Vol. XXIV., 

pp. 612, 613, Nos. 6438-6444. 

3179. New trustees.] — Power of sale to bo 

exercised with consent of three trustees, their heii’s 
or assigns, & the trustees or the survivor, his exors. 
or administrators, to give receipts. A new trustee 
is appointed in the place of one who retires ; 
another trustee dies. Qu. : whether the power 
can be exercised with the consent of the con- 
tinuing & the new trustee. — H all v. Dewes 
( 1821), Jac. 189 ; 37 E. R. 821, L. C. 

Annotations : — Consd. Bradford r. Buldeld (1828), 2 Sim. 

2G4. Distd. Jones v. Prleo (1841), 11 Sim. 567 : Pc 

Bacon, Toovey v. Turner, [1907] 1 Ch. 475. Refd. Hind 

V. Poole (1855), 1 Jur. N. 8. 371. 

3180. .] — Testator devised his real & 

personal estate to trustees, l(j be sold for the 
benefit of his children, & directed that their 
receipts should be sufficient discharges. The chil- 
dren filed a bill to have the will established & the 
trusts performed. At the hearing, the bill was 
dismissed against the heir, & the ct. did not 
establish the will, but made a decree affecting the 
personal estate only. The suit afterwards became 
abated, & was not revived. On the death of the 
surviving trustee, another suit was instituted for 
the appointment of new trustees : which was done. 


PART V. SECT. 4, SUB-SECT. 2. 
3172 i. Pj/ whom powers exercimhle — 
Executor of eurviving trustee.] — Re 
iNOLEBY & BOAK & NORWIOU UNION 


Insurance Co. (1883), 13 L. 11. Ir. 
326.— IR. 

8179 i. New truMees,] — Pe Qil- 

MOUR & White (1887), 14 O. R. 


691.— CAN. 

3179 ii, .] — Re Boukydis, 

[1927] 3 D. L. R. 568 ; 60 O. L. R. 661. 

—CAN. 
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Sect. 4. — Survivorship and devolution of powers: 

Sub-sect, 2. Sect. 5 ; Sub-sect. 1 .] 

The new trustees then sold, part of testator’s real 
estates, to pltf., who filed a Pill for a specific per- 
formance : — Held : the former suit having been 
dismissed as against the heir, without the will 
being established, no suit was pending for the 
administration of testator’s real estates ; & the 
new trustees had the same power of giving receii>ts 
as the original trustees had. — Drayson v. Pocock 
(1831), 4 8im. 283 ; 58 E. K. 100. 

Annotation : — Distd. Newman v. Warner (1851), 1 Sim. N. S. 
457. 

3181. .j — A discretion, to be exercised 

by “ the aforesaid & undersigned trustees,” one 
of whom alone executed the articles, is not personal 
to the individuals, but is attached to the office ; 
& it may bo exercised by new trustees. — Byam v. 
Byam (1854), 19 Beav. 58; 34 L. J. Ch. 209; 
1 Jur. N. S. 79 ; 3 W. B. 95 ; 52 E. E. 270. 
Annotation:- Consd. lie Smith, Eastick v. Smith, [1904J 

1 Ch. 139. 

3182. Devisee of surviving trustee.] — 

Testator devised his real estates to A., B., & C., 
in trust that they, or the survivors or survivor of 
them, or the heii*8 of the survivor, should, as soon 
as conveniently might be after his decease, but at 
their discretion, sell same : & he empowered them 
& their hehs to make contracts with k, convey- 
ances to the purchasers ; k declared that the 
receipts of them or the sm’vivors or survivor of 
them, oi' the heirs, exors., or administrators of 
such siu’vivor, should be good discharges to the 
purchasers ; k he directed that they, their heirs, 
administrators & assigns, should hold the pro- 
ceeds of the sale upon certain trusts. A. B. 
disclaimed, k C. alone acted. Ue devised the 
estates to M. k N. upon the trusts afl’ecting same, 
After his death, M. k N. agreed to sell the estates 
to P. ; — Held : M. k N. were not entitled to execute 
the trust for sale, as they were tlio devisees k not 
the heirs of (I- CooKfo v. Ouawford (1842), 13 
Sim. 91; 11 L..T.Oh.406 ; 0 Jur. 723; 60E.R.3G. 
Annotations Macdonald v. Walker (1851), 14 
Beav. 550. Expld. Wilson v. Bermott (1852). 5 Do G. & 
Sm. 475. Distd. Lane r. Dolienliain (185.S), 11 Haro, 188 ; 
Saloway v. Strawbrldge (1855), 1 K. & J. 371 ; Ashton v. 
Wood (1857), 3 JSm. A G. 436. Consd. BaU v. May (1857), 

3 K. J. 585 ; Stevens v. Anston (1861), 3 E. & E. 685 ; 
Hr Morion &c Ilallctl (1880). 15 Ch. D. 143, N.F. Osborne 
ty Bowlett (1880), 13 (3h. D. 774. Consd. He Bunmey & 
^ndth, 118971 2 Ch. 351 ; Hr Cnuulen 6c Meux’s Contract, 
119091 1 Ch. 690. Re!d. Tltley v. Wolstcnholnie 0844), 

3 L. T. 0. S. 279. 

3183. .J — The devisee of trust estates 

under the will of the surviving trustee, to whom k 
to two others, k the survivor, k the heirs, exors., 
administrators, k assigns of such survivor, they 
had been devised by the original testator, is, there 
being no power to appoint new trustees, a trustee 
qualified to act in the trusts of the original will. — 
Titley V. WOLSTENIIOLME (1844), 7 Beav. 425; 
13L. J.Ch.410; 3 L. T. O. S. 279 ; 49E.E. 1130. 

A niwtations Consd. Macdonald v. Walker (1851), 14 
Boav. 656. Distd. Saloway v. Strawbridgo (1855), 

1 K. & J. 371. Apld. Hall V. May (1867), 3 K. & J. 585. 
Distd. iStovoiiB V. AuHten (1861), 3 E. & E. 685. Consd. He 
Morton & Hallett (1880), 15 Ch. J). 143 ; Osborne to 
Howlott (1880), 13 Ch. 1). 774. Reid. Ockloston v. Heap 
(184^, 1 Do G. & Sm. 640 ; He Waldanls, Blvers v. 
Woldonis, [1908] 1 Ch. 123 ; Re Crunden & Meux’s Con- 
tract, [1909] 1 Ch. 690. 

3184. — _.]_j>evise upon trust that the 

trustees, & the survivoi's & survivor of them, his 
heu*s & assigns, should, at such time as they should 
think most advisable, sell, & give receipts, which 
should be good discharges ; with a power for the 
trustees or the survivor to appoint new trustees 
in the usual form. The surviving trustee devised 
his trust estate ; — Held .* his devisees could make 


a good title.— H au, v. May (1857), 3 K; & J. 685 ; 
26 L. J. Ch. 791 ; 30 L. T. O. 8. 64 ; 3 Jur. N, 8. 
907 ; 6 W. E. 869 ; 69 E. E. 1242. 

Annotations : — Oonid. Oabome to Rowlett (1880), 13 Ch. D. 
774. Reid. He Waldanla, Rivers v. Waidanls, [1908] 
1 Ch. 123. 

3186. ,] — Devise to trustees k the 

survivor of them k the hen's k assigns of such 
survivor upon trust to sell, the sui'viving trustee 
having devised tlie trust estate to persons who 
sold k who filed a bill to enforce specific per- 
formance of the contract to sell. Semblc : the 
legal estate k trust to sell passed by the devise. 
But held there was sufficient doubt upon the point 
to prevent the ct. from forcing the title upon the 
purchaser. — Ashton v. Wood (1867), 3 8m. & G. 
436 ; 30 L. T. O. 8. 86 ; 3 Jm'. N. 8. 1164 ; 65 
E. E. 727. 

Annotations:— Consd. Stevens v. Anston (1861), .3 E. & E. 
685 : Osborne to Rowlett (1880), 13 Ch. D. 774. 

3186. .J — Where real estate is devised 

to trustees k “ their heirs,” omitting “ assigns,” 
in trust for sale, the trust must be considered as 
annexed, not to the person, but to the fee simple 
estate taken by the trustees, so that the trust can 
be executed by the devisees of trust estates of the 
surviving trustee. 

Testator by his will, dated in 1846, devised & 
bequeathed his real &; personal estate to his wife 
for life, subject to tlie payment of his debts, k 
from & after her decease to A. & B., “ their heirs, 
exors., k administrators, upon trust to seU k 
dispose thereof at such times k in sucli manner 
as they my trustees shall deem ex])edient.” A. k 
B. both predeceased the tenant for life, B., the 
surviving trustee, having devised his trust estates. 
Upon the death of the tenant for life, B.’s devisees 
contracted to sell part of the real estate of the 
original testator. IFpon a summons under Vendor 
k Purchaser Act, 1874 (c. 78) ‘.—Held : B.’s 
devisees could make a good title. — Osborne to 
Eowlett (1880), 13 Vh. 1). 774; 49 L. J. Ch. 
310 ; 42 L. T. 050 ; 28 W. E. 366. 

Annotations : — Dbtd. Hr Morton & Hallett (1880), J5 Ch. D. 
143 ; Hr Cnuiden & Meax’s Contract, [1909] 1 Ch. 090. 
Reid. Hr Pixton & Tong’s Contract (1897), 40 W. K. 187 ; 
He Ruiimcy k Smith, [1897 ] 2 Ch. 351 . Mentd. He Raveus- 
worth, Havenswofth v. Tindale, [1905] 2 Ch. 1 ; Johmon 
r. Clarke, [1928] 1 Ch. 847. 

3187. Trustee for time being.] — It is 

quite clear that it [the power] was a power to the 
two trustees originally named, or to those who 
might be substituted in their place. It was to 
the trustees, in the plural, for the time being. At 
all events it was not a power in one (Lord Cotten- 

II AM, C.). LANCASUHIE V. LANCASHIRE (1848), 2 

Ph. 657 ; 17 L. J. Ch. 270 ; 12 L. T. O. 8. 21 ; 12 
Jur. 303 ; 41 E. E. 1097, L. C. 

Annotations: — Mentd. Umpleby v. Wavcncy Valley Ry. 
(1860), 1 John. & H. 254 ; Taylor v. Dowlen (1869), 4 
Ch. App. 697. 

3188. .] — Testator appointed his wife 

M., his brother C., k his friend E. exors. k trustees 
of his will, k gave to ” my trustees ” all his estate 
upon trust for his wife for life,” with fuU power 
to my trustees ” to sell the whole or any part of 
his estate k apply the proceeds for the benefit of 
his wife during her life : — Held : the power was 
not pei'sonal to the trustees originally named, but 
was annexed to the office k could be exercised by 
the trustees or trustee for the time being . — Be 
Smith, Eastick v. Smith, [1904] 1 Ch. 139 ; 73 
L. J. Ch. 74 ; 89 L. T. 604 ; 62 W. E. 104 ; 20 
T. L. E. 66. 

Annotations : — Apld. He Bacon, He Tumor, Toovey v. 
Turner (1907), 76 L. J. Ch. 213 ; Re Do Sommery Coolcn- 
bier v. De Sommory, [1912] 2 Ch. 662; He Hampton, 
Public Trustee v. Hampton (1918), 88 L. J. Ch. 103. 
Reid. Kennedy v. Kennedy, [1914] A. C. 215. Mentd. 
Harper v. Hedges, [1923] 2 K. B. 314. 
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3189. Power limited to A. & B. or 

other the trustees for the time being — Whether 
distinct powers.] — Although a power vested in the 
Minister for the time being of a settlement has, so 
far as I can discover, been uniformly looked on as 
a single & indivisible power, it may be otherwise 
if the power be limited to A. B. or other the 
trustees of the settlement for the time being. 
In this case the ct. may treat the settlor as having 
created one power vested in A. & B. while trustees, 
& a, distinct power vested in theii* successors 
(Pakke, J.). — De Summery, Coelenbier v. 
De Summery, [1912] 2 Ch. 622 ; 82 L. J. Ch. 17 ; 
107 L. T. 823 ; 57 Sol. Jo. 78. 

Annotations: — Reid. Kennedy v. Kennedy, [19141 A. C. 

215; He AKott, Hanmor v. AJlott, [1924] 2 Ch. 498; 

He Capsol, Public Trustee r. Mountbatten, [1926] Ch. 358. 

Mentd. He Groevcnor, Qrosvenor v. Grosveuor, [1918] 

2 Ch. 375 ; He Scott, Scott t). Scott, [1910] 2 Ch. 208 ; 

He Howett, Eldridge u. Howett (1920), 90 L. J. Ch. 120. 

3190. Heir of surviving trustee.] — ^Whcre 

real estate is devised to trustees & their heirs ui')on 
trust that, after death of a tenant for life, “ the 
trustees or trustee, or the trustees for the time 
being,” shall sell, the trust may be exercised by 
the heir of the surviving trustee, although there is 
a power given in the will to appoint new trustees. — 
Re Morton & Hadlett (1880), 16 Oh. D. 143 ; 40 
L. J. Ch. 569 ; 42 L. T. 002 ; 28 W. 11. 895, C. A. 

Annotations : — Apld. He Cunningham & Frayling, [18911 2 

Ch. 567. Consd. He Cnmden Meux‘8 Contract, [1909] 

1 Ch. 690. Reid. He Plxtori & Tong’s Contract (1897), 

40 W. It. 187 ; He Itumney & Smith, [1897] 2 Ch. 351. 

3191. Trustees appointed by court.] — A 

power of sale on a settlement was given to A. & 
B. the trustees to preserve contingent remainders 
& the suiwivor of them & the exors. administrators 
of the survivor : — UeM : trustees appointed by 
the ct. in the place of A. A B. could not exercise 
the power. — Npjwman v. Warner (1851), 1 Sim. 
N. 8. 457 ; 20 L. .1. Ch. 054 ; 01 E. li. 177. 

Appointment of new trustees .] — See l*art II., 
Sect. 2, sub-sect. 2, ante. 


Sect. 6 .— DISCRETION. 

Sub-sect. 1. — In General. 

3192. Meaning of discretion.]— Re Norkington, 
Brindley v. PAitTHiDGE, No. 3130, ante. 

3193. Exercise of discretion — Protection to trus- 
tee — If bonft fide.]- 'The fair exercise of their 
judgment by trustees, is a protection, whether the 
consequence be good or bad.-— Garrett v. Noule 
(1834), 0 Sim. 504 ; 3 L. J. Ch. 159 ; 58 E. ll. (583. 
Annotation .—Reid. Bullock r. Wheatley (1844), 1 Coll. 130. 

3194. Right to consider wishes of testator 

— Expressed in unattested codicil.] — Devise & 
bequest of freehold, copyhold & personal estate, 
upon trust for sale at the discretion of the trust ee, 
& that the rents, interest & proceeds should be 
divided amongst a class, either equally or in other 
proportions, as the trustee, having regard to their 
circumstances, should apj^oint ; followed by an 
unattestod codicil, dnccting the application of 
such rents, interest & proceeds for the benefit of 
such of the class as were unmarried or unsettled, 
& pai*ticularly for the comfortable support of 
P. (one of the class) who was of weak mind ; &, 
in case the trustee should not live to perform the 
whole trust, the rest to be executed by any poisons 
ho might appoint having regard to the intentions. 
The trustee by deed directed the manner in which 
the estates should be sold, & the proportions of the 
proceeds applied, & directed the division thereof 
amongst the other objects to be postponed until 


after the death of P., A nominated other persons 
to execute the tmsts, which might remam un- 
executed at his, the trustee’s, death, & directed 
them to distribute the surplus proceeds of the 
estates amongst other objects according to their 
exigencies : — Held : the trustee, for the govern- 
ment of his own discretion, might properly have 
regard to the directions of the unattested codicil, 
even as to the proceeds of the real estate, so far 
as he was not restrained by the eitect of the will ; 
the prospective directions in the deed of appoint- 
ment were not necessarily invalid, especially those 
which related to the future maintenance of P., A 
the attempt to delegate powers wliich the trustee 
could not transfer did not invalidate the directions 
in the same deed which he had power to give. — 
Hitch v. I^worthy (1842), 2 Uai’e, 200 ; 16 

L. J. Gh. 235 ; 07 E. K. 83. 

3196. Enforcement of exercise .] — Re Courtier, 
Coles v. Courtier, Courtier v. Coles, No. 3216, 
post. 

3196. Disagreement between trustees.] — 

Under a will, A in the evonts which hai^poned, one 
third of testator’s residuary estate was held in 
trust for his daughter, a married woman, for her 
life without power of anticipation, A after her 
deatli for her issue, with a gift over in default of 
her issue for his sons A tluiir issue respectively. 


The will empowered the trustees to raise not uiore 
than a moiety of the vested share for the time 
being of any of testator’s children A to apply the 
same for the advancement or benol'it of such 
children in such manner as his trustees should 
think fit. 

Owing to the circumstances of lier birtli A to 
the increased cost of living caused l^y tlio war, 
the daughter was unable to pay the legacy duty, 
wliich was at the rate of J 0 per cent, on her settled 
share out of her income, A applied to the trustees 
for assistance. On a summons by tlio trustees 
the ct. was of opinion tliat tlie trustee's could, in 
the exercise of their discretion under the power of 
advancement, raist' A iiay tlio duty out of the 
corpus of the settled share, A left them to decide 
whether they would so exercise their discretion. 
One of the imstees was willing to exercise the 
discretion in aid of the daughter, but the other 
trustee, testator’s widow, declined to exercise it 
because her daughtei' had married without her 
consent :—7it7d : the ct. in the exercise of its 
control over the discretion of the trustees, could 
direct the trustees to raise out of the corpus of 
the settled share a sum sulllcient to pay the duty. 
— Klug V. Klug, 11918] 2 Ch. 07 ; 02 Sol. Jo. 
471 ; sub nom. Re Klug, Klug v. Klug, 87 
L. J. (Jh. 509 ; 118 L. T. 090. 

3197. Trustees not bound to give reasons for 
decision.] — Wliere trustees are appointed to exe- 
cute a trust according to discretion, tliey are not 
bound to state reasons for any conclusion^ at 
which they may arrive in fulfilling the duty im- 
posed on them ; their discretion must, however, 
be exercised with an absence of indirect motives, 
with honesty of intention, A with a fair con- 
sideration of the subject ; A the duty of the ct. 
generally is to sec that the discretion of the trustees 
has been thus exercised, A not to deal with the 
accuracy of the conclusion at which they may 
have arrived. . 

If, however, in such cases trustees thmk iit to 
state a reason for their conclusion, the ct, niay 
consider tlie validity of the reason thus stated, A 
if it sees that the reason does not justify the 
decision, it may correct the decision accordingly. — 


81901. 


Heir of wrviving trustee .] — FrraoiBBON v. Lewis (1844), 6 I, Kq. Tl. 600,— IR. 
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Trusts and Trustees. 


Seel. 5. — Discretion : Sub-sects, 1 efer 2, A,^ 

He Wilkes’s (Beloved) Charity (1851), 3 Mac. & 
(I. 440 ; 20 L. J. Ch. 588 ; 17 L. T. O. S. 101 ; 
E. II. 330, L. C. 

AnnotahonB ; — Refd. Hayman v. Rugby School (1874), L. R. 
18 Kq. : Tabor w. Rrooka (1878), 10 Ch. D. 273 ; Casael 
V. Iriglla, [lOlG] 2 Ch. 211 ; Weinberger v. Inglls, [19 WJ 
A. C. GOG. 


3198. Essentials to proper exercise.] — He 

Wilkes’s (Beloved) Charity, No. 8197, ante. 

3199. Exercise by old trustees— Appointment of 
new trustees — Right of new trustees to question 
exercise.] — A. by deed, in 1844, settled certain 
profits moneys uiion such trusts as he should 
by will appoint, & in default upon other trusts, 
with a proviso that the trustees might lay out all 
or part of the trust moneys in effecting a iiolicy on 
the life of the settlor. This was accordingly done. 
In 1851 the trustees having, as it was alleged, no 
funds wherewith to meet the premiums, with the 
assent of A., assigned the policy to E. in satis- 
faction of a debt duo from A. to E., who thereupon 
held the policy & paid the ijromiums upon it. 
Hubsoquently to this assignment L. & B. were 
appointed new trustees of the deed of 1844, the 
trust fund was assigned to them in general terms, 
without any mention of the policy. A. died, 
having appointed the fund by will, the trustees 
ij. & B. claimed the proceeds of the i^olicy : — 
//etet : as the trustees had, in the exercise of their 
discretion, parted witli the policy to E., they were 
answerable to the cestui que triuitj but it was not 
competent to L. <fe B., the new imstees, to question 
their conduct. — Johnson v. 8wire (1861), 3 Ciff. 
194 ; 4 L. T. 677 ; 7 Jur. N. 8. 670 ; 66 E. 11. 
379. 


3200. Right to consultation with beneficiaries.] — 

I am satisfied that the trustees acted in good 
faith, that their decision to retain this stock was 
an honest exercise of the discretion given to them 
by the will. It would bo extremely dangerous to 
hold that trustees, having such a discretion to 
exercise, might not fieeJy discuss with the bene- 
llciaries the reasons for & against a particular 
decision, without running the risk of being held 
to act against their own judgment, if they should 
disregard, in the end, objections to which they 
had tiiought it right to direct attention (Lord 
JSelboune, (\). — Eraser v. Murdoch (1881), 6 
App. (Jas. 855 ; sub nom. lloBiNsoN v. Murdoch, 
45 L. T. 417 ; 30 W. R. 162, II. L. 

Annotations Refd. Ilobbn v. Wayet (1887), 30 Ch. 1). 25G ; 
He Kidd, Kidd v. Kidd (1804), 42 W. 11. 671 ; He Brooke, 
Cofee V. Davie (18i)7), 7G L. T. 771 ; Hardoon r. BelllioH. 
[19()1J A. C. 118 ; Ht Hull, Eoetor v. Metcalfe (1902), 72 
L. J. Ch. 74 ; Matthowe v. Iluggles-Btisi*. [1911] 1 Ch. 
PI’ Re Rlrhanlson, Hr j). 8t. Thomas’ Hospital, [1911] 
2 K. B. 705 ; Hr ToAvndrow, (Srattoii v. Machcii. [1911] 
1 Ch. G62 ; He Craven, Watson v. Oaven. [1914] 1 Ch. 
358 ; He Wragg, Wragg v. Palmer, 11919) 2 Ch. 58. 


3201 . Right to consider co-trustee™ -Co-trustee 
having personal Interest.] — Testator by will gave 
his proper! y to trustees upon trust for sale & con- 
version, with i)ower to the trustees to postpone 


conversion so long as they should in their uncon- 
trolled discretion deem proper, & testator declared 
that without limiting the general operation of 
that power he specially intended that it should 
be made applicable to his shares in a named co. 
After his death the trustees, in the bond jide 
exercise of their discretion, held the shares for 
some years in a generally falling market : — Held : 

(1) having exercised their discretion bond fidc^ 
they were not liable for loss incurred thereby ; 

(2) the fact that some of the trustees, in exercising 
their discretion honestly, modified their opinion 
as to a sale in deference to the views of a co- 
trustee who had a personal interest in the matter 
did not amount to a failure to exercise a discretion 
& was not a breach of trust . — He Schneider, 
Kirby v. Schneider (1906), 22 T. L. R. 223. 

Interference by court.] — See Sub-sect. 2, A., post. 


Sub-sect. 2. — Interference with Discretion. 

A. In General. 

3202. Whether controlled by court.] — 4’iiomas 
V. Thomas (1705), 2 V^ei n. 513 ; 1 Eq. Cas. Abr. 
314, pi. 11 ; 23 E. R. 928. 

Annotations : ~ Refd. Menzuy r. Walker (1735), Cas. icvip. 

Talb. 72 ; Kemp v. Kemp (1801), 5 Vos. 849. 

3203. .) — By a settlement, it was declared 

that it should be lawful for the trustees, at the 
request & by the direction of the tenant for life, 
to sell the x>roperty : — Held : the trustees had a 
discretion, over which tlio ct. had no control. — 
Thomas V. Derino (1837), 1 Keen, 729 ; 6 L. T. Ch. 
267 ; 1 Jur. 127 ; 48 E. R. 488. 

Annotations: — Mentd. Giabam v. Oliver (1810), 3 Beuv. 

124 : Bell V. Barcbard (1852), IG Beav. 8 ; Wythew v. Ijoo 

(1855), 2G L. T. O. S. 192 ; Itldpway v. Whaiton (1857), 

G H. Ji. Cas. 238 ; Wilaoii v. WllIiamH (1857), 3 Jur. N. S. 

810; Chinnoek v. Ely (1805), 4 He G. J. & Sm. G38 ; 

Barnes v. Wood (18G9), L. It. 8 Eq. 424 ; IloKSlfor v. MiU( r 

(1878), 3 App. Cas. 1124 ; IlawkoHWort h v. Chaffey (188(1), 

54 L. T. 72; Sti^vvart v. Kennedy (1890), 15 App. Cas. 

75 ; Lmiiley v. JtaveuHcroft, 11895] I Q. B. 083 : ihidd e. 

LaRCclIes, [1900] 1 Ch. 815 ; Cbillingwort b v. Esche (1923), 

129 L. T. 808. 

3204-. .] — In the absence of s])ecial circum- 

stances, equity will not interfere to control or 
limit the exercise of a discretionary xjower. 

A. granted lands to the use of trustees for a 
term sans waste, &, subject thereto, to the use of 
herself for life sans waste, with remainder to tlie 
use of B. for life sans waste with remainder over, 
with remainder to B. in fee. The trusts of the 
term were, by cutting cV selling tiiiibcu’, or by 
demising, mortgaging, selling the xR'emises, to 
raise three sums, the first of which was to be 
raised forthwith & paid to A, A. died before any 
money had been raised. Six years after the date 
of the grant, B., as tenant for lif(* in possession, 
advertised a sale of timber. On a bill by the 
trustees for an injunction against B. : — Held : by 
the terms of the grant the trustees had, as to th(' 


PART V. SECT. 6, SUB-SECT. 1. 

3198 i. Ksseniwls to proper exercise. 
— He JKNNEK& KKIOIIAN’S CONTRACl 
[1923] V. L. U. 283 ; 46 A. L. T. 194.- 

AUS. 

mi'en power of adoanct 
— Right to raise money to po 
beneficiary's drbN.]— Trustoca bavin 
powur to raise* money on the voatC' 
InieroHt of an adult bonotlciary I 
apply the same for bia advaucoment o 
benefit :—7ytW ; justified In ho doin 
for the pnrppao of paying hia debt 
where in the bond jUie exorcise of Ibei 
d isoretlon they thought It for the benofi 
pf that beneficiary so to do, althougl 
the interest of the beneficiary was llabl 


to be divested on bkpey. prior to the 
period of distribution. — P erpictual 
Trustee Co., Lti>, Smith (1906), 6 
S. B. N. S. W. 542 ; 23 N. S. W. W. N. 
112.— AUS. 


b. Division of whole estate made 

after death of testatrix .] — Hospital 
FOR SioK Children v. Chute (1902), 
22 O. L. T. 173 : 3 O. L. It. 590 ; 1 
O. W. It. 321.— 6 aN. 


0 . Limitation on trustees* discretion 
— Construction of clause in will.] — 
He Macleod, West Australian 
Truhtki-l Executor & Agency Co., 
Ltd. V. Macleod (1925), 23 W. A. L. Ji. 


d. Trustees bound to exercise discretion 


— Power to trustees to reassign to settlor 
freed from trusts .] — Toxwakd r. Ogg 
(1895), 14 N. Z. L. B. 302.— N.Z. 

e. Retention of residue of trust estate 
accumulating inUresi — Intention of 

testator kept in muaZ.]— M oncrikpf v. 
Usher (1861), 24 Dunl. (Ct, of Sosa.) 
49 ; 34 Sc. Jur. 22.— SCOT. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

f. Hot conlrolUd by court.] — Whore, 
under the terina of a will exors. 
& truatoea are required to retain 
In their hands a RUfllcient sura to pro- 
vide for the support of a lunatic, the 
ct. will not Interfere with the exercise 
of the discretion given to the trustees 
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mode of raising the moneys, a discretion with 
which the ct. could not interfere, & therefore a 
right to enter & cut timber, to which right B.’s 
estate, though sans waste, was subordinate ; & 
B. was restrained from cutting or selling the 
timber while the moneys remained to be raised. — 
Kbkewicii V . Markeh (1851), 3 Mac. & G. 311 ; 
21 L. J. Ch. 182 ; 17 L. T. O. S. 193 ; 15 Jur. 687 ; 
42 E. R. 280 *, revsg. S. C. nom. Marker v. 
Kekewicii (1850), 8 Hare, 291, 

Annotations Refd. Briggs v. Oxford (1851), 5 De G. & Sm. 

156 ; Dashwood v. Magnlao (1891), 00 L. J. Ch. 809. 

3205. .] — Mortimer v. Watt's, No, 3052, 

ante. 

3206. .] — If a testator, when he makes his 

will, is aware of the circumstances & position of 
Ids exors. & tmstoos, tlie ct. will not lightly 
interfere with their discretion. — Stainton v. 
Carron Co. (1854), 18 Beav. 146; 2 Eq. Rep. 
466 ; 23 L. J. Ch. 299 ; 22 L. T. O. S. 299 ; 18 
Jur. 137 ; 2 W. K. 176 ; 52 E. R. 58. 

Annotation : — Refd. Yeatman v. Yeatman (1877), 7 Ch. D. 

210. 

3207. .] — As to part of the funds, the 

trustees had a discretion as to their application 
in case of forfeiture. The ct. refused to relievo 
them of their discretion. — Oldham v. Oldham 
(1867), as reported in 30 L. J. Ch. 205 ; 15 W. R. 
300. 

Annotation Mentd. Re Swaunell, Morloo v. Swannell (1909), 

101 L. T. 76. 

3208. .] — Testator, after a specific bequest, 

gave all his residuary estate, both real & personal, 
to trustees, whom he also appointed exors., upon 
trust, as soon as conveniently might be after his 
death, to sell so much & such part thereof as they 
might think necessary for paying all his mtge. 
other just debts funeral & testamentary ex- 
penses ; he directed the trustees out ot the 
moneys to arise from such sale & other his 
residuary estate, to pay all such sums of money 
as might at the time of his decease be charged on 
his freehold or leasehold estates by way of mtge. 
& all other his just debts 6c funeral 6c testamentary 
expenses, & to invest so much of the moneys as 
might remain after such payments ; 6c to stand 
possessed of such investments 6c all other his 
residuary estate & the income thereof upon trust 
for several x^ersons successively for their respective 
lives, with remainders over. Rart of testator’s 
residuary estate consisted of a leasehold, which 
was at the time of his death subject to a mtge. 
►Shortly after testator’s death , the trustees paid off 
the mtge. out of testator’s estate : — Held : upon 
the construction of the will, the trustees had a 
discretion as to what part of testator’s estate 
should be converted ; the ct. could not interfere 
with such discretion, at all events if a considerable 
time had elapsed since it had been exercised ; 6c 
the tenants for life were entitled to enjoy the 
leaseholds in specie. — Be Sewell’s Estate (1870), 
L. R. 11 Eq. 80 ; sub nom. Re London & North 
Western Ry. Co. (Sewell’s Estate), 40 L. J. Ch. 
135 ; 23 L. T. 835 ; sub nom. Re North Western 
Ry. Co., 19 W. R. 220. 

Annotation : — Apld. Re Pitcairn, Brandroth v. Colvin, [1896] 

2 Ch. 199. 

3209. .] — Where a residue comprising lease- 

holds, freeholds, & other property, is devised in 
strict settlement, & a direction is given to the 
trustees to sell so much & such part thereof as, 


in their sole discretion, they may think necessary 
for the purpose of paying all the testator’s debts, 
a presumption is raised against the conversion of 
such parts as the trustees may not think necessary 
to sell for the purpose mentioned, & the ct. will not 
interfere with the discretion of the trustees. — Re 
Sewell’b Estate (1870), L. R. 11 Eq. 80 ; sub 
nom. Re London & North Western Ry. Co. 
(Sewell’s Estate), 40 L. J. Ch. 135 ; 23 L. T. 
836 ; sub nom. Re North Western Ry. Co., 19 
W. R. 220. 

Annotation : — Refd. Re Pitoaim, Brandreth v. Colvin, [1896] 
2 Ch. 199. 

3210. .] — Trustees were by will authorised, 

if they thought fit, to apply the income of shares 
to which children were presumptively entitled 
towards the maintenance of the children, notwith- 
standing the father of tlie children might be of 
sufficient ability to maintain them. A suit was 
instituted for the administration of the esf^ate of 
testator : — Held : the ct. would not control the 
discretion of the trustees, 6c if they thought it fit 
that the income should be paid to the father for 
the maintenance of the children, an order would 
be made for payment accordingly. — Brophy v. 
Bellamy (1873), 8 Ch. App. 798 ; 43 L. J. Ch. 
183 ; 29 L. T. 380, L. C. & L. J J. 

Annotations Consd. Tonipost v. Cainoys (1882), 21 CHi. D. 
571. Refd. Re Bryant, Bryant v. HlcUey (1893), 42 
W. R. 183. 

3211. .] — Where there are two funds, both 

of them applicable to the maintenance of a lunatic, 
under the management of the Ct. of Ch., to one 
of which the lunatic would be absolutely entitled 
as her own property, the other of winch, so far as 
she might not benefit by it, would pass away to 
different persons, the ct. might direct her main- 
fcnance to be provided for out of the latter fund. 
But where such latter fund is i)rovided by a 
will which vests the fund in trustees, 6c gives 

I them an absolute discretion & “ uncontrollable 
authority” over its application, the ct. will not 
exercise its ordinary power. The fund so specially 
provided will be left to the exercise bond fide of the 
discretion of the trustees. 

Testator, whose wife had, in her own right, 
property which was not referred to in his will, 
devised his real x^^^i’sonal estates to trustees upon 
various trusts, one of which was that ” my 
trustees in tlieir discretion, & of their uncontrollable 
authority, pay & ai>ply the whole, or such portion 
only, of the annual income, of my real & i)crsonal 
estate & investments, etc., as they shall think 
expedient to or for the clothing, board, etc., 
for the personal 6c peculiar benefit 6c comfort 
of my dear wife.” One of the trustees was 
testator’s brother, & he was made the residuary 
legatee: — Held: the trustees were entitled to 
exercise an absolute discretion in the application 
of the fund thus provided by the will. — Gisborne 
V. Gisborne (1877), 2 App. Cas. 300 ; 46 L. J. Oh. 
556 ; 36 L. T. 564 ; 26 W. R. 516, 11. L. 

Amiotaiions FoUd. Tabor v. Brooks (1878), 10 Ch. D. 273 ; 
Tompest v. Cainoys (1882), 21 Ch. D. 571. Consd. Re 
Weaver (1882), 21 Ch. D. 615. FoUd. Re Boys, Boys v. 
Hardy (1896), 41 Sol. Jo. 111. Apld. Re Wakloy, Vachell 
V. Waklcy (1920), 123 L. T. 15(). Refd. Re Lofthouso 
(1885), 20 Ch. D. 921 ; Tonipest v. Camoys (1888), 58 
L. T. 221 ; Re Sanson. Sanson v. Turner (1 896), 1 2 T. L. R. 
142 ; Re Schneider, Kirby v. Schneider (1906), 22 1. L. R. 
223 ; Re Raven, Spencer v. National Assocu. for the 
prevention of Consumption & other forma of Tubci- 
culosis, 11915] 1 Ch. 673 ; Re Charteris, Charteris v. 
Biddulph, [1917] 2 Ch. 379. 


as to the appropriation of the moneys 
for such purpose . — Re Saruknt (1901), 
24 C. L. T. 357 ; 8 O. L. R. 260 ; 3 
O. W. K. 769.— CAN. 

g. .] — Chtvas’ Trustkes V. 

Stkwart, 11907] S. C. 701 ; 44 Sc. 1.. R. 


15 : 14 S. L. T. 357.— SCOT. 

h. Unless improperly exercised.] 

— Taylor r. Taylor (1896), 17 

N. S. W. L. 11. (Eq.) 43.— AUS. 

k. .1 — Coy V. Coy (1877), 

25 Or. 267.— CAN. 


1 .] — Clark v. Kkrfkr 

(1898), 29 O. R. 557.— CAN. 

.1— EARLii V. Lawton 

(1909), 4 N. B. Eq. Rep. 86 ; 5 E. L. R. 
472.- -CAN. 

n. .[—Where a discro- 
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Se ct. 5. — Diacretiov : Sub-sect . 2, ^.] 

3212. .] — Where in a marriaj^e settlement 

the trustees had power to apply the income of the 
settled fund for the benefit of the husband &- wife 
Ac their children as they should “ in their uncon- 
trolled & irresponsible discretion think proper,” 
the ct., while exi)res8inj? an opinion that the 
trustees were not actinj:^ judiciously, declined to 
interfere with their discretion, there being no 
proof of mala fides. — Tabor v. Brooks (1878), 
10 Vh. B. 273 ; 48 L. J. Ch. 130 ; 30 L. T. 628. 
Avnotations : — Consd. Camden v. Murray (1880), 10 Cb. D. 

161. Retd. Jie Raven, Spencer v. National Absocn. for 

the provontion of Consumption & other forms of Tuher- 

culoBlH, [19151 1 Ch. 673. 

3213. .] — Where trustees have an un- 

limited discretionary power to postpone, as long 
as they think fit, the payments of shares of a 
residuary fund *, Ac where of the time Ac manner of 
exercising the x>ower they are to be the solo Ac 
final judges, arresting creditors of the fund will be 
defeated by the trustees executing, even after 
action raised, a deed applying the fund as an 
alimentary j^ro vision for the behoof of the bene- 
ficiaries. No proceedings resorted to by creditors 
of the beneficiaries can in such a case abridge the 
powers of the trust ees. 

Testator directed his trustees to hold the residue 
of his estate for the behoof of his cliildren, “ with 
Ac under the modifications to be aftei'wards stated.” 
The shares of residue were to vest at testator’s i 
death, Si be jiayable six months after his decease ; * 
but powers were given, “ notwithstanding the 
])eriod above appointed for payment of the shares 
of the residue,” to the trustees “ to xiostpone as 
long as they should think it exjiedient to do so, 
the payment of the provisions or shares of residue 
in the case of all or any of the cliildrcm or grand- 
cliildren ... Ac to a])ply the interest or annual 
pioduce of the same during the period of the post- 
ponement, to or for behoof of such children or 
grandchildren, or, by a deed under their hands, to 
retain the iiiovisions, or any of them, vested in 
their own persons, or to vest the same in the xiersons 
of other trustees ... so that the children Ac 
grandcliildren, or any of them, as the case might 
be, might diaw Su receive only the interest or other 
annual proceeds of their respective piovisions 
during their lives, or for such time as the tiustees 
might fix, Ac that the capital might be settled on or 
for behoof of such children or grandchildren, Ac 
their lawful issue, on such conditions Ac under such 
restrictions A: limitations, A. for such uses as the 
trustees in their discretion might deem most 
expedient, of which expediency, Ac the time Ac 
manner of exercising the jiowors Ac option hereby 
given, they should be the sole Ac final judges.” 

The trustees during a period of five years after 
testator’s death paid the whole of the interest, 

Ac a pai't of the capital of his share to .T., a son of 
testator. Subsequently judgment creditors of J. 
used arrestment in the hands of the trustees against 
the balance of the residue of liis share still duo to J., 

Ac raised an action of forth eoming. Thereupon 
the trustees executed a deed restricting the right 
of J. to a life rent, Ac settled the fee on his children ; 
Ac again by another deed they resolved to hold the 
balance, h apply the interest as an alimentary 
fund for J.’s behoof ; — Held : the arrestment could 
not in any way abridge the ample discretionary 
powers of the trustees, Ac the trustees were at 


liberty to withhold from J., or any one claiming 
under him, the payment of either principal or 
interest as they might think occasion required. — 
Chambers v. Smith (1878), 3 App. Oas. 795, H. L. 
Annotatioji : — Apld. Re Bullock, Good v. LIckorlsh (1891) 

CO L. J. Ch. 341. 

3214. .] — Two trustees having power to sell 

the freehold property of an infant at the request of 
the guardians, Ac one trustee having declined upon 
such request to exercise the power of sale, the 
ct. refused to control the discretion of the tipstees 
by ordering them to sell the estate, there being no 
absolute necessity for raising money Ac the existing 
income being sufficient to keep down the charges 
upon the estate, notwithstanding that the effect 
of the sale would be to increase very considerably 
the income of the property. — Camden (Marquis) 
V. Murray (1880), 16 Ch. D. 161 ; 50 L. J. Ch. 282 ; 
43 L. T. 661 ; 29 W. B. 190. 

Avnotalwn Refd. Tempest v. Camoys (1882), 21 Ch. D. 

571. 

3215. .] — Where real estate is devised to 

trustees in trust for sale, with a discretionary power 
to xiostpone the sale, the ct. will not interfere with 
a bond iide exercise of th(‘ir discretion as to the tune 
Ac mode of sale . — Re Blake, .Tones v. Blake 
(1885), 29 Ch. D. 913 ; 54 L. .1. C’h. 880 ; suh nom. 
lie Blake, Pughe-Jones p. Biake, 53 Ij. T. 302, 


C. A. 


Annotntinn<t — Mentd. Re Puffh, Lewis v. Pritchaid (1888). 

57 L. T. 858 ; Rc Rlehardson, Pole v. Pattondeii, [1920] 

1 Ch 423. 

3216. .] — fi’estator gave leaseholds, some of 

which were held on short terms, to two trustees, 
one of whom was his wife, upon trust for his wife 
for life, Ac after her death upon trust that the whole 
should be sold, Ac the proceeds di^dded between 
four persons ; Ac he authorised his trustees, pro- 
vided tliey should deem it advisable, to sell his 
short leaseholds Ac invest the proceeds Ac allow 
his wife to receive the income during her life. The 
leaseholds were in a bad state of repair at the death 
of testator ; the widow kept them up in the same 
state of repair, but declined to do more than this. 
The remaindermen applied for an order to oblige 
Iho tenant for life to maintain the leaseholds in 
such a state of lepair as to satisfy the covenants 
in the leasers so as to avoid a forfeiture, or else to 
concur in selling the short leaseholds \~Held : 
the ct. had no jurisdiction to interfere with the 
discretion of the widow, who had then become 
surviving trustee, Ac to order her to exercise her 
power of selling the leaseholds.-— ife Courtier, 
COLE.S V. Courtier, Courtier v. Coles (1886), 34 
Ch. D. 136 ; 56 L. J. Ch. 350 ; 66 L. T. 574 ; 61 
.1. P. 117 ; 36 W. R. 86, C. A. 


Annotations : — Mentd. Re Baring, Jrnne v. Baring, [1893] 
1 Oh. 61 ; Pobney v. Eckolt (1894), 71 L. T. 659 ; Rc 
Redding:, Thomppon v. Redding:, [1897] 1 Cli. 876 \ R< 
Tomlinson Tomlinson r, Andrew, [1898] 1 Ch. 232 ; 
Re Bettv, Betty r. A.-G., [1899] 1 Ch. 821 ; Re Oyers. 
Cooper V. Gyers, [1899] 2 Ch. 54 ; Re Thomas, Weatherall 
V. TWmus, [1900] 1 Ch. 319. 


3217. .] — Re Wainwiiioht, Wainwright v. 

Martineau (1889), 5 T. 1^. R. 301. 

3218. .] — Testator gave all his residuary 

estate to trustees upon trust to pay the income 
thereof to his widow for life until remarriage, Ac 
in the event of her remarrying to pay to her there- 
out a life annuity of £4,000 for her separate use 
without power of anticipation ; Ac subject to these 
trusts testator gave all his residuary estate, both 
capital Ac income, to his children in certain shares, 


tionary trust is vested in trustees, 
the ot. will not interfere with the 
exercise ot the discretion. If It be not 
capricious or improper, though a suit 
be instituted for the administration of 


the trust funds. — G ray v. Gray (1862), 
13 1, Ch. R. 404.— IR. 

o. .] — Where a trustee, to 

whom property Is given by a will, is 
Invested with an unlimited discretion 


as to the quantity of estate he may 
gpve the cestuia mie trust, & lie gives 
but a nominal share to one, the ot. 
will not Inquire Into his reasons for 
so doing unless there be an allega- 
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Sc directed that ‘ ‘ after the death or remarriage of my 
widow my trustees shall apply the whole, or such 
part as they shall think fit, of the income ” of the 
share of any child “ for or towards the maintenance 
& education or otherwise for the benefit of such 
child.” Testator appointed liis widow & four 
other persona trustees of his will. Testator’s 
widow remarried, & having applied to her co- 
trustees to exercise the trust for maintenance in 
favour of her children, they, in the exercise of their 
discretion, declined to do so : — Held : the ct. had 
no jurisdiction to overrule the discretion of the 
trustees in declining maintenance. — Re Bryant, 
Bryant v. IIiCKi.Ey, [1H94J 1 Ch. 324 ; 03 1.. J. Ch. 
197 ; 70 L, T. 301 ; 42 W. 11. 183 ; 38 Sol. Jo. 
79 *, 8 R. 32. 

3219. .] — Re Boys, Boys v. Hardy (1896), 

41 Sol. Jo. 111. 

3220. ,] — Testator bequeathed all his fur- 

nitui'e & effects & articles of household or per- 
sonal use & ornament at his residence, except 
such articles as his trustees should not consider 
suitable to be retained as heirlooms upon trust, 
to allow the same to be used by the person entitled 
to the possession of the settled land : — Held : 
the ct. ought not to interfere with the decision of 
the trustees as to what articles were suitable to be 
retained as heirlooms. — Re Smitii-Bosanqdet’s 
Trusts (1909), 63 Sol. Jo. 430. 

3221. .] — Under a will certain property, 

consisting of freehold land divided into numerous 
plots on which houses had been built & now let on 
leases for long terms, stood limited to trustees 
upon trust for E. for life with remainder to S. in 
base fee. A number of provisional valuations 
had been made by the district hurveyor under 
the Finance (1909-1910) Act, 1910 (c. 8), for the 
purpose of assessing the increment value duty 
under the Act. 8. ap])lied to the trustees to take 
measures to check the provisional valuations & 
for that purpose to have valuations made. E. 
opposed this on the ground of expense. 8, them 
applied to the Oomrs. as a person intercsied under 
s. 27 (5) of the Act that ho might be supplied with 
copies of the provisional valuations, k, this was 
promised. He then took out this summons for 
an order directing the timstees to have valuations 
made for the purpose of checking the valuations 
of the district suiweyor. The only evidence in 
support of the application was an affidavit by a 
surveyor of standing & experience that the valua- 
tions under the Act were usually too low. 

The judge held that on the true construction 
of the Act the duty of protecting the estate in 
the matter of these valuations was thrown on 
the owner (i.e. in the case of settled land, the 
tenant for life) & not on the trustees. Under 
s. 39 the trustees if they did interfere could 
charge their costs on the estate, but the ct. would 
not direct the tnistoes to take proceedings except 
in a case where serious injury was thi'catened to the 
estate, & in this case there was no sufficient evi- 
dence of any such threatened injury : — Held : 
in the course of their ordinary duty trusi/ees had 
to exercise their discretion in such cases ; the 
trustees in the present case had honestly exercised 
that discretion ; & there was no reason why the 
ct. should interfere with it. — Re Knoll YS’ Trusts, 
Saunders v. Haslam, [1912] 2 Ch. 357 ; 81 L. J. 
Ch. 672 ; 107 L. T. 335 ; 66 Sol. Jo. 032, C. A. 


3222. .] — Re Chabteris, Chartbris v. 

Biddulph, No. 3127, ante. 

3223. .] — Upon an application for an order 

for permanent alimony by a wife who has obtained 
a decree for judicial separation, the ct., in assessing 
the amount to be paid by the husband, will take 
into consideration a voluntary allowance made to 
him by trustees under a discretionary trust to 
apply the income of a fund for the maintenance Sc 
support or otherwise for the benefit of all or such 
one or more exclusively of the other or others 
of the husband, wife, & their issue. But if in such 
a case the trustees should subsequently formulate 
a scheme for the application of the income of the 
fund for the maintenance of the husband & his 
wife Sc issue, tlio ct. will have jurisdiction under 
r. 92 of the Divorce Rules & Regulations to review 
the order, & discharge or suspend it. — M artin v. 
Martin, [1919] P. 283; 88 L. J. P. 163; 121 
L. T. 337 ; 35 T. L. R. 002 ; 63 Sol. Jo. 041, 
C. A. 

8224.' .] — By a codicil to his will testator 

directed his exors., on the death of his wife, to 
I)ay from his estate to the trustees of a masonic 
temple erected by him to the memory of his son, 
£10,000, to bo invested & the interest applied 
by the trustees, in their full & sole discretion, to 
the maintenance Sc upkeep of the masonic temple, 
& the balance, if any, to be applied in favour of 
any masonic charities which the trustees might 
select. 

The masonic temple was to be used for masonic 
ceremonies. Sc smaller rooms for lodge meetings, 
business, A mi^etings of a social but not political 
character. Upon a summons by tlie widow of 
testator, who was also one of the exors., to ascer- 
tain whetiier the legacy was valid or not : — Held : 
the whole income of the fund being charged with 
a trust, at the discretion of the tmstees, for a 
primary object which was invalid, the ct. was not 
entitled to control this discretion. Sc institute an 
inquiry at chambers as to the amount of income 
necessary to be applied for maintenance Sc upkeep 
of the temple, so that the gift of the balance would 
be valid . — Re Porter, I^orter v. Porter, [19251 
Vh. 746 ; 95 L. J. Ch. 46 ; 133 L. T. 812. 

3225. Discretion — Unless improperly exercised.] 
— Discretion of trustees, having power to change 
securities, but not without consent, not con- 
trolled, unless mischievously Sc ruinously exercised. 
— De Man NEVILLE v. Crompton (1813), 1 Ves. & 
B. ,354 ; 35 E. R. 138, L. C. 

Annotations : — Refd. Re Brltllebank, Coates v. Brittlebank 

(1881). 30 W. R. 00. Mentd. St. George v. Wake (1833), 

Coop. temp. Brough. 129 ; Taylor v. Pugh (1842), 1 Haro, 

608. 

3226. .] — A direction by a testator, 

that his exors. shall i^ay an annuity unless cir- 
cumstances render it unnecessary inexpedient & 
impracticable, means, unless “ in the opinion 
of his exors.” circumstances shall so render it. 
The judgment of the exors. in this respect, not 
controllable by a ct. of equity, unless they act 
maid fide . — French v. Davidson (1818), 3 Madd. 
396 ; 56 E. R. 550. 

3227. .] — (^DLLTNS V. VlNlNG (1837), 

Coop. Pr. Cas. 472 ; 47 E. R. 602. 

3228. Whore a testator has given 

a discretionary power to trustees to apply the 
income of his estate for the maintenance of an 
infant, the ct. will not interfere unless the trustees 


tion that he has beeu actuated by 
corrupt or dishonest motives In the 
distribution made by him. — B ouloer 
... Smith (1851), 17 L. T. 0. S. 217.— 


p. .] — Re SooTT. Atkin- 

son V. Foubister (1900), 19 N. Z. L. R. 
172.— N.Z. 

q. .] — The ct. cannot, 

upon an originating summons, or In 


any other procedure, give any direction 
to trustees controlling their discretion 
in the administration of the trusts of a 
wUl, where an absolute discretion has 
been given to them, & where It is 
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Sect. 5. — Discretion : Sub-aeci. 2^ A. <&: B.] 
have been guilty of extravagance. — Douglas v. 
Andrews (1839), 3 Jur. 940. 

3229. .] — Balls v. Strutt, No. 3249, 

post. 

3230. .] — A direction by will that 

testator’s widow shall receive all the income of his 
real & personal estate, & pay & apply the same to 

6 for the use of herself &. the children of theii* 
marriage, agreeable & according to her own dis- 
cretion during her life, confers upon the wife a 
discretionary power, which the ct. will not dis- 
turb so long as it is reasonably & honestly exercised. 

Where the disposition of a trust estate amongst 
certain objects is made by the author of the trust 
to depend upon the discretion of the trustee, the 
ct. will, in a proper suit, inquire into the manner in 
which the trust has been adininister(*d & require 
that such discretion shall be fairly & honestly 
exercised ; & so long as it appears to be so 

exercised, the ct. will not deprive the trustee of the 
discretionary power which he possesses, or assume 
itself the exercise of that power ; but to avoid a 
repetition of suits, where there is reason to ap]>re- 
hend that the conduct of the trustee may be liabh‘ 
to question, the ct. may require the discretion of 
the trustee to be exercised under its view. — 
Costabadie V. Cortabadie (1847), 0 Hare, 410; 
10 L. J. Ch. 2.79 ; 9 L, T. O. 8. 20 ; 1 1 .Tur. 34,7 ; 

07 E. K. 1225. 

Anv-oiations : — Apld. Be Hodges, Davey v. Ward (1878). 7 

Ch. D. 754. Refd. Talbot v. Marshfield (1807). L. H. 4 Kq. 

601 ; Tabor u. Brooks (1878), 10 <jh. D. 273. Mentd. 

Godfrey v. Godficy (1803), 2 New Hep. 10. 

3231. .] — The ct. will control the di.s- 

crotion reposed in trustees by the provisions of a 
will when such discretion is dishonestly or impro- 
perly exercised . — Be Hodges, Davey v. Ward 
(1878), 7 Oil. D. 754 ; 47 L. J. Ch. 335 ; 26 W. K. 
390. 

Annotation Consd. Tabor v. Brooks (1878), 10 Ch. D. 273. 

3232. .] — Where absolute discretion 

has been given to trustees as to the exercise of a 
power the ct. will not compel them to exercise it, 
but if they propose to exercise it, the ct. will see 
that tliey do not exercise it improperly or un- 
reasonably. Whei'e llic power is coupled with a 
trust or duty the ct. will enforce the proper «fc 
timely exercise of the power, but will not interfere 
with the discretion of tlic trustees as to the pai’- 
ticular time or manner of their bond fide exercise 
of it. A te.stator gave his trustees a power to bo 
exercised at their absolute discretion of selling real 
estates, with a declaration that the proceeds 
should be applied at the like discretion, in the 
purchase of other real estates. He also gave 
them power at their absolute discretion to raise 
money by mtge. for the purchase of real estates. 
A suit having been instituted for the execution of 
the trusts of the will, & a sum of money, the pro- 
ceeds of the sale of real estate, having been paid 
into ct., one of the trustees proposed to purchase 
a large estate ^ to apply the fund in ct. in part 
payment of the purchase-money, & to raise the 
remainder of the purchase-money by mtge. of the 
purchased estate. The other trustee refused to 
concur in the purchase : — Held : the ct. could not 
control the dissentient trustee in the exercise of 
his discretion in refusing to make the purchase, 
or in refusing to exercise his power of raising 
money by mtge. for the proposed purpose. — 


Tempest v. Camoys (Lord) (1882), 21 Ch. D. 671 ; 
51 L. J. Ch. 785 ; 48 L. T. 13 ; 31 W. B. 320, 
C. A. 

Annotations : — Disid. Re Courtier, Coles v. Courtier, Couitler 
V. Coles (1886), 34 Ch. D. 136. Folld. Re Burrage, Burn- 
Ingbam v. Burrage (181)0), 62 L. T. 752. Consd. Re 
Bryant, Bryant v. Hlckley, fl894] 1 Ch. 324. Refd. Re 
Gadd, Eastwood v. Clark (1883), 23 Ch. I). 134 ; Re 
Hall, Hall v. Hall (1885), 54 L. J. Cli. 527 ; Re Radnor’s 
Will Trusts (1890), 45 Ch. B. 402 ; Re Hlgginbottora, 
[1892] 3 Ch. 132 ; Montofloro v. Guodalla, [1903] 2 Ch. 
72.3; Re Charteiis, Oharleiis r. Blddulph, [1917] 2 Ch. 
379. Mentd. Re l*oor’s liands Charity, Bethnall -Green 
(1891), 7 T. L. 11. 705. 

3233. .] — It is now the settled practice 

of the ct. not to interfere, even after an administra- 
tion decree, with trustees in the bond fide exercise 
of their discretionary powers ; but the ct. must be 
satisfied that the power is being properly exercised. 
— Re Gadd, Eastwood v. Clark (1883), 23 Ch. D. 
134 ; 52 L. .1. Ch. 396 ; 48 L. T. 395 ; 31 W. B. 
417, C. A. 

Annotaiiona : — Folld. Re Saks. Sales v. Rales (1911), 55 Sol. 
Jo. 838. Refd. Thomas v. WllUains (1883), 24 Ch. D. 658 ; 
Re Norris, Allen v. Norris (1884), 27 Ch. 1). 333 ; Re 
Brown, Brown v. Brown (1885), 29 Ch. D. 889 ; Re Hall, 
Hall V. Hall (1885), 54 L. .T. Ch. 527 ; Re Loftbouse (1885), 
29 Ch. D. 921 ; Re Higginhottom, [1892] 3 Ch. 132 ; Rc 
Soc. for Discharge & Relief of Persons Imprisoned for 
Small Debts throughout England tSc Wales (1912), 56 
Sol. Jo. 590. 

3234. .] — In the exercise of a dis- 

cretionary power by a trustee, the ct. in its ordinary 
jurisdiction will see that the power is not exercised 
improperly or unreasonably (Chitty, 

Radnor’s (Earl) Will Trusts (1890), 45 Ch. D. 
402 ; 59 L. J. Ch. 782 ; 03 L. T. 191 ; 6 T. L. R. 
480 ; on appeaJy 45 Ch. D. 413, C. A. 

Annotations : — Consd. Re Allosbnry’e S. E., fl892] 1 Ch. 500. 

Refd. Mogrldge v, Clapp, [1892] 3 Ch. 382 ; Re Hope, Do 
Cotto V. Hope, (1899J 2 Ch. 679. Mentd. Harapdcn v, 
Buckinghamshire, [1893] 2 Ch. 531 ; R,c Fethorston- 
haugh’s Estate (1898), 14 T. L. R. 167 ; Re Townshend’s 
Settlmt. (1903), 89 L. T. 091 ; Re Hope S. E. (1910), 20 
T. L. R. 413. 

3235. .] — Testator directed his trustees 

to pay to his brother “ either the whole or only a 
portion of the annual revenue ” of a sum of £5,000, 

“ that subject to such conditions, all as my 
trustees in their solo & absolute discretion think 
fit.” The trustees iiaid various sums, the estate 
being a ditlicult one to administer, & the assignee 
of the legatee brought, an action against the trustees 
claiming the whole income in the trustees’ hands : — 
Held : the pursuer was not entitled to succeed, 
as the trustees had exercised a discretion & it had 
not been shown that it was not a sound & reason- 
able discretion.— T rain v. Clapperton, [1908J 
A. C. 342 ; 77 L. J. V. C. 124, H. L. 

3236. .] — It is said & said truly that 

the husband has no legal right to insist upon pay- 
ment to him of any part of the income of this 
fund ; lie has, however, a right in common with 
his wife & chUd to insist upon the exercise by the 
trustees of their discretion to apply the income 
of this fund, but so long as the trustees bond fide 
& properly exercise their discretion, it is not the 
practice of the ct. to interfere with them (War- 
rington, J.). — Martin v. Martin, [1919] P. 283 ; 

L. .T. P. 163 ; 121 L. T. 337 ; 36 T. L. K. 602 ; 
63 Sol. Jo. 641, C. A. 

8237. Trustees stating reasons for 

exercise.] — Re Wilkes’s (Beloved) Charity, 
No. 3197, ante. 

8238. Onus of proof.] — Testator gave 

to his son the option of purchasmg an estate, at 
what to his trustees “ should seem a fair & reason- 


not suggested that they are exerelslng 
or proposing to exorcise thot discretiou 
Improperly. — Re Lakry, Lkvikn v. 
Menteatti (1903), 23 N. Z. L. R. 557.— 

N.Z. 


i.. — Train v. Clap- 

perton, [1908] S. C. (II. Jj.) 20 : 45 
So. L. R. 682 ; 16 S. L. T. 45.— SCOT. 

t. Application by h'uateea for ad- 
vice — Ctrcumstances under which advice 


may be given.] — The ct. will not, as a 
rule, under Supremo Ct. lu Equity 
Act, 1890 (c. 4), 8. 212, determine the 
rights of competing parties to a fund In 
the hands of trustees. The sect. Js 
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able value.’* The trustees bad a valuation made, 
which amounted to £1,500, the valuation made at 
the instance of the parties interested in the 
produce exceeded that by one-third : — Held : the 
trustees having fixed what they considered “ a 
fair reasonable value,” having authority to do 
so, it was incumbent on pltf. to show that it was 
fraudulent, in order to prevent the son’s pur- 
chasing at £1,600. — Edmonds v. Millett (1855), 
20 Beav. 64 ; 52 E. R. 522. 

3239. ,] — (1) Where a trustee has 

a discretionary power, the ct. will not interfere 
with the exercise of it, except whore it is mis- 
chievously, or ruinously, or fraudulently exercised. 

(2) The 071US of showing that it has been so 
exercised rests on those who impeach the acts of 
the trustee. — lie Brittlebank, Coates v. Brittle- 
bank (1881), 30 W. R. 99. 

Discretion as to maintenance & advancement.] — 
See Infants, Vol. XXVIII., pp. 231, 232, Nos. 
881-891. 

li. Admhi is/raiio7i by Courl. 

See, generally. Sect. 6, sub-sect. 2, B., posi. 

3240. Discretionary powers — Extension of — 
Where previously limited by trust instrument.] — 
A settlement of real estate of which there were 
four trustees, provided that if the trustees thereby 
api^ointed “ or any future trustee or trustees to 
bo appointed in the place of lliem or any of them 
as hereinafter mentioned ” should die or be desirous 
of being discharged, etc., it should be lawful for 

the surviving or continuing trustee or trustees for 
the time being,” with the consent of the tenant 
for Lifo or in tail for the tmie being entitled in 
possession, to appoint a new trustee or new trustees 
in the place of the trustee or trustees so dying, etc. 
In 1872, four new trustees were appointed under 
Trustee Act, 1850 (c. 00), in the place of two 
deceased & two retiring trustees. After this a 
decree was made for carrying the trusts of the 
settlement into execution. Two of the trustees 
of 1872 being dead, <fe another desiring to retire, 
j3ltf. who was an infant tenant in tail in possession, 
took out a summons to appoint new tiustees : 
W., the continuing trustee took out a summons 
asking that he might be at liberty to appoint 
new trustees. A reference to chambers being 
directed, W. proposed new trustees whom the ct. 
considered to be proper persons, but to whom 
all the persons beneficially interested objected : — 
Held : the persons nominated by W. must be 
appointed, though the tenant in tail in possession 
did not consent, for as the power in the settlement 
only applied to filling up vacancies in the number 
of original trustees, or trustees appointed under 
the power, it had come to an end when new trustees 
were appointed by the ct. in 1872, & the fetter 
imposed by the settlement on the exercise of that 
power did not apply to the new power given to 
the continuing trustee by Conveyancing Act, 1881 
(c, 41), which enabled him to fill up vacancies 
in a body of trustees not coming within the scope 
of the power in the settlement. — Cecil v. Langdon 


(1884), 28 Ch. I). 1 ; 54 L. J. Ch. 313 ; 61 L. T. 
618 ; 83 W. R. 1, C. A. 

Annotation : — ReM. He Wheolor & Do Rochow, [1890] 1 Ch. 

315. 

3241. Control by court.]- -B etuell r. 

Abraham, No. 3676, po.*?/. 

3242. ,''\—Re Gadd, Eastwood r. 

Clark, No. 3233, ante. 

3243. Exercise by court.] - If the trustee 

is called upon in this ct., it takes the execution 
of the trust out of the hands of the trustee, to bo 
executed by the ct. (Lord Camden, C.). — Wai.kior 
V. SMAI.WOOD (1768), Amb. 676 ; 27 E. R. 439, 
Ii. C. 

Annotations: — Mentd. Mctcolfo v. JMilveiloft (1813), 2 

Vcs. & B. ‘200 ; Shaw v. Boner (183(5), Donnelly, 150 ; 

Price V. ITlco (1887), 35 Ch. D. 297. 

3244. Matters oi fact.] — Where the 

discretion of a trustee is to be excicised upon 
matter of fact, the ct. will substitute the master, 
but not where the discretion is to be exercised upon 
matter of opinion & judgment.— W alker v. 
Walker (1820), 5 Madd. 424 ; 66 E. R. 957. 

Annotation: — Reid. Fortlyce r. Bridges (1848), 2 Coop. 

hmp. Cott. 324. 

3245. -Matters of opinion.]- -W .vlker 

V, Walker, No. 3244, an/c. 

3246. — — Exercise with sanction of court.]— 
(1 ) H., by his will, gave to three trustees, one of 
whom was his eldest son W., all his real & iici’sonal 
proiierty, which includ(‘d the i)i‘o])rietorship of 
a newspaper, on trust to carry on the newspaper 
during the life of his wife, tk they w(‘re annually to 
set apart & invosl one-fom’th of the jn'ofits of the 
paper as a reserve fund to meet emergencies, <fe to 
divide the remaining three-fourth parts of the 
profits of same, the income from his real & 
peisonal estate, into six equal x)arts for his wife & 
five children, all specially named, dc in case of the 
death of any such child during the life of the wife, 
to pay the share of that child to the laivful issue 
of that child, or if none such, equally among the 
survivors of his childrem ; k, after the decease 
of his wife, “ or during her life if she k the majority 
of my children my trustees shall deem it proper 

expedient so to do, at the sole discretion of my 
trustees,” to sell the leal k personal estate k the 
newspaper, k divide the proceeds among th(i wife 
k chihlien, bringing in the amount of the reserve 
fund as part ; the shares to be for their absolute 
use k benefit immediately after such division. 
He declared that ” in case, under the above clause, 
it shall be agreed, or my trustees shall decide to 
sell ” the paper, k if any of his sons should 
wish to carry on same, such one should be entitled 
to purchase it at £500 less than the market price. 
Till all the property was sold, tlio trustees wore to 
apply the income of the part unsold in the manner 
before expressed as to the incom(‘ of the real k 
jiersonal estate: — Held: the will creat(*d not a 
mere power but a trust, to soil, with a discretion 
in the trustees as to the manner k particular time 
of selling; (2) after ti'ustecs have invoked the 
aid of the ct. in administi'ring an estate, k a decree 
has been made, they cannot act in the matter of 


intended to enable the ct. to advise 
exors. & trustees In matters of discre- 
tion vested In them. — Re Foxwkll’s 
Estate (1895), 1 N. B. Kq. Hep. 195.— 


PART V. SECT. 6, SUB-SECT. 2.— B. 

3241 i. Discretionary powers — Control 
by court .] — In cases where a gift is 
bestowed upon persons on condition 
that they shall not marry without the 
consent of others, the giving or with- 
holding of that consent should be deter- 
mined solely by considerations for the 

J. — VOL. XLIII. 


welfare of the donee. If trustees allow 
themselves to be influenced by other 
motives. If they act from mere caprice, 
if they refuse to act at all, or if they 
are governed by reasons that could not 
influence any reasonable man, the ct. 
will infer fraud & has jurisdtetien to 
iuterpose in order to protect the bono- 
ficiarv from such improper exercise of 
the discretionary power so created. — 
Watson v, Cain (1890), 16 V. L. K. 766. 
— AUS. 

3241 ii. .] — Whitkwood 

V. Whitkwood (1900), 19 P. II. 


183.— CAN. 

3241 iii. . ]— L , on Wa marri- 

ago, gave a bond k warrant to tho 
trustees of his settlement upon trust 
“ when the trustees should think fit & 
expedient so to do,” to levy the amount 
tsL hold It for tho uses of his settlement. 
No judgment on tho bond was ever 
entered ; Sc the amount of the bond 
was lost : — Held : the discretion con- 
ferred upon tho trustees was not 
absolute but to be controlled by the 
ct. — L uther v. Bianooni (1860), 10 
I. Ch. K. 194.— IR. 


L L L 
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Scat. 5. - Discretion : Sub-sect, li, B. & C. Sect. 0; 
Sub-sects. 1 & 2, A. & B.] 


the administration except under the sanction of 
the ct. — Minors v. Battison (1876), 1 App. Cas. 
428 ; 46 L. J. Ch. 2 ; 35 L. T. 1 ; 26 W. R. 27, 
JI. L. 

Anrujiatians : — As /o (1) Reid. Ji’e Ilolcbkye, Froko v. Cal- 
inady (1886), 31 W. U. 569. (Jcncralli/, Mentd. Kirkpatrick 
V. Bedford, Bedford v. Kiikpatrick (1878), 4 App. Cas. 96 ; 
lie CuilisQU, Colliaon v. Barber (1879), 12 Cb. IJ. 834 ; 
Johnson v. Crook (1879), 12 Ch. D. 639 ; Bubb v. Pad- 
wick (1880), 13 Oh. D. 617 ; Roberts v. Youle (1880), 49 
L. J. Cb. 744 : lie Chaston, Chaston v. Seago (1881), 18 
Ch. 1). 218 ; Money v. Money (1881), 44 L. T. 639 ; Rc 
Wilkins, Spencer v. Duckworth (1881), 18 Cb. U. 634 ; He 
Teale, Tealo v. Tcale (1885), 53 L. T. 936 ; He Sampson, 
Sampson v. Sampson, 11896] 1 Cb. 630; He Oouldor, 
Gonlder v. Couldor, [19()5J 2 Cb. 100. 

3247. .] — A. by her will appointed 

tlireo trustees, one of whom was B., the tenant for 
life, A directed that tiny vacancy in the number of 
trustees should bo filled up within one year after 
it occurred. One trustee disclaimed, the other 
died after some years, leaving B. surviving. An 
action was commenced, asking for the general 
execution of tlie trusts of the will. Tlie ct., 
under R. S. C., Ord. 65, r. 3 (10), oi’dered only 
certain special inquiries, among which was an 
inquiry whethiT new trustees had been a]}pointed, 
whetJicr any A what steps ought to be taken 
for then* ai)i)ointment. l*ending this inquiry R. 
appointed a now trubt(‘e. Pltfs. now moved to 
restrain the funds bcung handed to him & his 
acting as trustee: — Held: the special inquiry 
made it the duty of B. not to fill up the appoint- 
ment without tlie approval of the ct., but the 
power was not destroyed ; all tliat was necessary 
was for 13. to ajipoint a person wliom the ct. would 
approve, & it not being alleged that the new trustee 
was an improper person, the ct. would not interfere 
vitJi Ills appointment, A it was not necessary 
formally to sanction it. — Be Hall v. Ball 

(1885), 54 L. J. Oh. 527 ; 61 L. T. BOl ; 33 W. R. 


508. 

Annotation : — Distd. Hr Cotter, Joimlrigb v. Nyc, [1915] 1 Ch. 
307. 


Effect of payment into court.]- Sec Part III., 
Sect. 9, sub-sect. 1, F., ante. 


C. Remedy for Improper Exercise of Discretion. 

3248. By injunction.] — Injunction not granted 
to restrain a mtgee. from selling under power in 
a mtge. deed ; othenvise, where trustee for sale, 
it ho proceeds precipitately, without notice to 
both parties. — ^Anon. (1821), 6 Madd. 10 ; 5(1 
K. R. 992. 

3249. — — .] — A trustee will be restrained by 
this ct. from using the legal powers tliat liave 
been conferred upon him otherwise than for the 
legitimate purposes of his trust, A therefore a 
demurrer for want of equity cannot be sustained 
to a bill seeking such relief, although pltf. may 
have a remedy at law. — Balls v. Strutt (1841), 
1 Hare, 146 ; 06 E. R. 984. 

3250. .]~The tenant for life applied to the 


ct. for an injunction, A the ct. accepted the under- 
taking of the trustees that the sale should not 
proceed. If they had not given that undertaking, 
they would have been restrained by injunction 
(Knight Bruce, V.-C.). — Marshall v. Sladden 
(1861), 4 De a. A Sm. 468 ; 64 E. R. 916. 

See, also, Injunction, Vol. XXVIII., p. 463, 
Nos. 760, 761. 

Sec, also, Part Vll., Sect. 0, sub-sect. 1, post. 


Sect. 0. —DELEGATION OF POWERS. 

Sub-sect. 1. — Delegation to Co-Trustees. 

See Trustee Act, 1926 (o. 19), ss. 23-25. 

3251 General rule.] — Trustees of real estate 
sold parts of it to the Metropolitan Board of Works, 
A they sent in a requisition that the vendors should 
attend personally to receive tiic purchase-moneys 
or direct the moneys to be paid to their joint 
account at a bank. One or more of the trustees 
resided in the country. On summonses taken 
out under Vendor A Purchaser Act, 1874 (c. 78), 
by tl)o board : — Held : the requisition must be 
complied with by the trustees. 

'^Ilie theory of every trust is that the trustees 
shall not allow the trust moneys to get into the 
hands of any one of them, but that all shall 
exercise control over them. ... If by their 
acts they enable one of themselves to receive the 
moneys, they are liable for the receipt of thorn just 
as much as if tlioy all received them, because tlioy 
enabled the one trustee to do that which but for 
their special authority lie would not have been 
enabled to do (Kay, J.). — Be Flower (0.) A 
Metkoi’olttan Board of Works, Be FiiOWER 
(M.) A Same (1884), 27 Ch. D. 592 ; 53 L. J. Ch. 
955 ; 51 L. T. 257 ; 32 W. R. 1011. 

Power to delegate during absence abroad.] -See 
Trustee Act, 1925 (c. 19), s. 25. 

Liability for acts of co-trustee.] — See Part VII., 
Sect. 3, sub-sect. 4, post. 


SuB-hECT. 2 . — Employment of Agent. 

A, In Geyicral. 

See. now. Trustee Act, 1925 (c. 19), s. 23. 

3252. Employment must be of necessity or con- 
formable to common usage.— AV Parsons, Ex p. 
Belcitieb, Ex p. Parsons, No. 3295, post. 

3253. .] — Speight v. Gaunt, No. 3273, 

post. 

3254. .] — Fry v. Tapson, No. 3316, post. 

3255. .] — Leahoyd v. Whiteley, No. .3038, 

ante. 

3256. .] — (1) Pltf., who was trustee of a 

marriage settlement, allowed tlie trust fund to be 
in the hands of deft., his co-tnisteo, for invest- 
ment. Deft, entrusted the whole fund to an 
“ outside ” stockbroker, who apidied a portion of 
it to his own uses. In an action by pltf. A infant 


PART V. SECT. 6, SUB-SECT. 1. 

3251 1. General rule .] — The clrcum- 
Htaupo that one trustee reflldea in a 
foreign country juatiflos his deleffatliig 
to his co-trustee tho right to receive 
payment of mtge. moneys due to tho 
trust, & this nolwlthstandlug that the 
instrument creating the trust directs 
that none of the powers given thereby 
shall bo exercised while there is only 
one trustee . — He Huntly, 7 C. L. T. 
Oco. N. 251.— CAN. 

3251 ii. .1 — A trustee cannot 

delegate his trust or throw his responsi- 
bility upon another person, not even 
toaco trustee. — C rowr t>. C ratq (1897), 


29 N. S. R. (17 R. & G.) 394.— CAN. 

3251 hi. — .] — Findlay’8 Tuum- 
TEES v. M'Comie (1852), 14 Dunl. (('’t. 
of Hess.) 621; 24 So. Jur. 311; 1 
Stuart, 583.— SCOT. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

a. General rule .] — A trustee may 
not give a general delegation of Ids 
powers BO as to transfer to an agent the 
whole management of the estate in 
matters of discretion as well as in purely 
ministerial acts. — A llan ij. Erlank’s 
Trustee, [1908] T. S. 1187.— S. AF. 

, 3252 f. Ktaploynient must he of necfs- 
silu or conformable to rommon nsufje,] - 


A trustee Ib appointed by reason of tho 
eonfidenre reposed In him & cannot 
delegate tho confidence or trust by 
allowing other persons to recei\o tho 
trust moneys except whci*c thoro is nny 
moral necessity or any sufficient 
praeliral reason from tho usage of 
mankind or otherwise for so doing. - 
McMillan v. McMilian (1891), 17 
V. L. K. 33.— AUS. 

3262 ii. .] — He. Llovd v. Wel- 
lington (Mayor, etc.) (1901), 19 
N. Z. L. R. 733.— N.Z. 

8252 ill . . 1 “Ramsay 's Trustees 

V. SOUTKR (1863), 2 Macpli. (Ct. of 
Hess.) 343 ; 36 He. Jur, 1 65.- SOOT. 



883 


Part V. — Powers and Discretions or Trustees, 


ceatuia qm trust under the settlement : — Held : 
deft., not having exercised proper care in the 
selection of a broker, & having improperly left the 
whole amount of the trust fund in the broker’s 
hands, was liable for the loss which occurred. 

(2) Neither Law of J^operty (Amendment) Act, 
1869 (c. 85), nor the doctrine of He ParsonSf 
No. 3295, postf authorises a trustee to delegate at 
his own mere will & i')leasure, the execution of his 
trust, &- the care & custody of the trust moneys, 
to strangers, in any case in which (to use Lord 
Hardwicke’s words) there is “ no moral necessity 
from the usage of mankind,” for the employment 
of such an agency (Stirling, J.). — Kobinbon v. 
Harkin, [1890] 2 Ch. 415 ; 06 L. J. Ch. 773 ; 74 
L. T. 777 ; 44 W. R. 702 ; 12 T. L. R. 475 ; 40 
Sol. Jo. 000. 

3267. Must not amount to handing over trust.] — 

If trustees employ an agent they remain subject 
to responsibility towards their ceMuis que trusty for 
whom they have undertaken the duty (I,.ord 
Langdale, M.R.). — Turner v. Corney (1841), 6 
Beav. 516 ; 49 PI. R. 077. 

3253. .] — (1) A trustee, being empowered 

to invest trust money in (iovt. Pounds or on real 
secmities, agreed to lend it on mtge. secuiity, &, 
l)ending the delay which took place in conix>leting 
the secmities, he directed his brokers to invest 
the money in Exchequer Bills. The Bills so jjur- 
chosed were left in the hands of the brokers, who 
acted to some extent as bankers, & occasionally 
for the trustee. The brokers misapplied the Bills, 
& became bkpt. i—Held : the trustee was person- 
ally liable to make good the loss occasioned by 
such misapplication. 

(2) Semble : a trustee under such cii'cumstances 
is justified in making a temporary investment in 
Exchequei* Bills, in order that the trust money 
may not remain unjjroductive. — Mathew v. Bribe 
(1845), 15 L. J. Ch. 39 ; 7 L. T. O. 8. 1 ; suh 7iom. 
Matthews v. Bribe, 10 Jur. 105, L. C. 

Annotation: — Generally, Reid. Maenamara v. Carey (1867), 

15 W. 11. 374. 

3260. .] — Robinson v. Harkin, No. 3256, 

ante, 

3260. Party conveying to trustees — Continuing to 
manage property — Assent of trustee.] — A party 
conveying to trustees an estate in land, connected 
with an intricate establishment, which, after the 
conveyance, he continues to manage without their 
interference : — Held : to have authority from the 
trustees to bind them & the land by all acts in the 
ordinary management of the establishment. — 
Tayler V. Waters (1816), 7 Taunt. 374 ; 2 Marsh. 
.561 ; 129 E. R. 150. 

AniuAaiiorts : — Mentd. IleAvlins v. Sliippam (1826), 5 B. & C, 

221; V. Jnge (1831), 7 Biag. 682 ; Wood v. 

Manley (1839), 11 Ad. & Kl. 34 ; WUIiuins r. Mon-is (1841 ), 

8 M. & W. 488 ; Wood v. LcadbilU’r (184.5), 13 M. & W. 

838 : Welle r. Klngston-upon-Hull Coipn. (1875), 44 

L. J. C. 1’. 257 ; Webber r. Lee (1882). 9 Q. B. D. 31.5 ; 

McManue v. Cooke (1887), 36 Ch. D. 681 : Met. By. r. 

Fowler, jl892J 1 Q. B. 165; Hmst v. PictiU’e Theatres, 

110151 1 K. B. 1. 

3261. Employment must be within scope of 
agent’s business.] — Fry v. Tarbon, No. 3316, 
post. 

8262. Agents must be properly quallfted .] — Re 
Weall, Andrews v. Weall, No. 3301, post, 

8263. Employment of agent appointed by testator 
— Right of trustees to dismiss.] — Testator devised 


his estates to trustees in trust to apply the rents In 
paying off incumbrances, & directed them to employ 

A. to audit their accounts. So to allow him a 
proper salary : — Held : the trustees could not, 
arbitrarily, remove A. from his office ; but he was 
entitled to hold it as long as he was willing & able, 
& to receive an adequate salary. — Williams v. 
Corbet (1837), 8 Sim. 349 ; 0 L. J. Ch. 182 ; 69 
E. R. 138. 

Annotation 'Reia, Findon r. Bteplkons (1840), 1 Coop. 
temp. Cott. 318. 

3264. .] — Trustees may dismiss an 

agent for misconduct committed by him anterior 
to their own appointment. — Bejjvney v. Kelly 
(1871), 24 L. T. 738 ; 19 W. R. 1171. 

3265. Whether binding on trustees.] — A 

declaration by testator in his will that a x^ai’ticular 
person is to act as solr. to his ti ustre in the manage- 
ment of his estate & the canning out of the trusts 
of his ^^ill is not binding on Ids trustees, does not 
constitute* any trust in favour of the solr. — Foster 
V. Elsley (1881), 19 Ch. 1>. 518 ; 51 L. J. Cli. 
275 ; 30 W. R. 59(i. 

Annotation : — Reid. Be Cleveland 'b S. I*:., [1902] 2 Ch. 350. 


B. Powers of Allorneij. 

3266. General rule — Trustee may give power of 
attorney.] — It is true that a trustee who has a 
legal estate vested in him, may make an attorney 
to do legal acts (Lord Hardwktce, C.).— A,-(i. 
V. Scott (1750), 1 Yes. Se^, 413 ; 27 E. R. 1H3 ; 
sub nom. Wilson v. Dennikon, Amb. 82, L. C. 
Anwiathms Reid. L anj? r. Turvcb (J862), 15 Moo. 1’. C. 

389. Mentd. A.-(l. v. Vivian (1826), 1 Buss. 226; Be 

8t. Slrphcu, Coleman Btieet, Jte St. Mary the Viigin, 

Aldernmubnry (i888), 39 (^b. D. 492; Be Chui'cb 

Patronage Trust, Lauiie i\ A.-G., [1904] 2 Ch. 013. 

3267. .] — A trustee can execute a 

deed by an attoi*noy, A can empower the attorney 
to receive or join in j'(H*eiving trust money, k> 
Trustee Act, 1888 (o. 69), s. 2, will iirotcct a pur- 
chaser paying money to a person so authorised 
to act ; but the solr. to receive the money under 
that sect., must bo a solr. appointed by tlie trustee 
himself, 6o permitted by the trustee himself to 
l^roduce the deed with a xnoper receix)t clause. 

A trustee can execute a deed by an attoiney, & 
can emx^ower that attorney to leceive or join in 
receiving trust money (Lindley, L.J .). — lie 
llETLiNG A Merton’s Contract, [1893] 3 Cli. 
269 ; 62 L. J. Ch. 783 ; 69 L. T. 266 ; 42 W. R. 
39 ; 9 T. L. R. 553 ; 37 Sol. Jo. 617 ; 2 R. 543, 

C. A. 


AnnoiuJions Rrfd. Be Ba>h*y-WuiUtinglon A Coben’w 
(Contract, [1909] 1 Cli. 648. Mentd. Be London Corpn. A 
Tubbs’ Contract, [1894J 2 Cb. .521; Bt Wllbon’s & 
Hteven’h Contract, [1894] 3 (’h. 546 ; Be Stralloid A 
Maple«, 11896] 1 Cb. 235 ; Be Woo«1r & Lewib’ Contract, 
fl898] 1 Ch. 43.3 ; Be JVlly & .Tju-ob’b Continct (1899), 80 
L. T. 45 ; Bennett v. Stone, [1903] 1 Cb. 509. 

3268. Trustee of English will resident in England 


to act in matters of discretion connected with a 
trust in an English colony or foreign country. — 
Stuart v. Norton (1860), 14 Moo. T. C. C. 17 ; 
3 L. T. 602 ; 9 W. R. 320 ; 15 E. R. 212, P. 0. 

3269. Whether amounting to breach of trust — 
Co-trustee using power to misappropriate funds.] — 

Shortly after the api^ointmcnt of a new trustee in 


PART V. SECT. 6, SUB-SECT. 2.-~B. 

b. NeoessUy to conform to Trustees 
DeUfyiiion of Powers Act. 191.5, «. 4.J — 
Be Atkinson (1919), 19 N. 8. W. L. R. 
78.— AUS. 

0 . Trustees resident in Ireland — 
Property in New South Wales.] — Re 


DUNLf)P, McCLINTOCK V. l»KltPETU> 

TuusTKE Co., Ltd. (1926), 26 S. 1 
N. 8. W. 126 ; 43 N. S. W. W. N. 6.- 
AUS. 


d. Trustees resident in Enyktnd — 
in Canada .] — Stioknky v. 
l«67), 13 Gr. 193.^AN. 


Property 
TrLKB ' 


6. 1 alidliy of hase.] — A lease is 
la valid if 11 Is granted by a person as 
attorney, for one who is either a 
tioistee or manager of the property 
leased, &: who did not negotiate or 
consider the lease or know of it mitU 
its execution ; that is so whethw 
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Trusts and Trustees. 


t^ert. H." Delvgalion oj powers: tSub-secL 2, B. dt 

C. (a).] 

})lace of a retiring tnistee of a sum of War Stock 
inscribed in the names of the old trustees, the 
retiring Irustee, with the advice of her own in- 
dependent solrs., joined with her two co-trustecs, 
one of whom was a solr. acting for the trust, in 
(‘xecuting a joint jjowcr of attxirney authorising 
named bi*okors to sell & transfer all or any part of 
the stock & to receive the consideration money. 
'Phis sale & transfer power was signed in lieu of an 
ovdinaiy transfer i)ower in order that certain trust 
costs might be raised & paid before the fund was 
transferred to the new' <Si continuing trustees. 
The x^ower of attorney was, with the solrs.* 
approval, handed to the solicitor trustee, who 
lodged it with the brokers. By his instructions 
they sold the whole fund, 60 ^ without any authority 
from the retiring trustee, handed him the pro- 
c(3eds in cash & b(‘arer bonds, which he forthwith 
misapiiroiiriatod. Neither the retiring trustee nor 
lier solrs., though fully aware that the solicitor 
ti‘ustet‘ was a dilatory & incompetent muddler, 
had tlic remotest susiiicion that ho was dis- 
honest ; — Held : in the circumstances the retiring 
trustee committed no breach of tnist in signing 
the power of attorney, & that being so k> the 
X)()wer of attorney containing no authority to the 
attorneys to jiay the money to the solicitor trustee 
the retiring trustee was not resi^onsible for the 
loss resulting from his fraudulent misappropriation 
of the trust fund. — Be Munton, Munton v. West, 
|U)27J 1 Ch. 202 ; 90 L. J. Ch. 151 ; 130 L, T. 
001, ('. A. 

C\ Mho May be Employed and j or What Purpose, 
(a) In General. 

See, 710W, Trustee Act, 1925 (c. 19), s. 23 ; Law 
of Prox3erty Act, 1925 (c. 20), s. (59. 

3270. Collection of rents — Rent collector.]— 
Testator gave annuities to his tiaistees for their 
trouble in the execution of his will, & died possessed 
of sev oral houses, let at weekly rent s. The trustees 
are justilled in i^aying a person to collect these 
rents, A do not, therefore, lose their annuities. — 
Wilkinson v. Wilkinson (1825), 2 Sim. A 8t. 
237 ; 57 E. B. 337. 

Annoiaitov : — Consd. lie MutTot, Jonen v. Masou (1887), 5G 

L. J. Ch. GOO. 

3271. Trustees receiving commission 

upon rental.] — Trustees who have been appointed 
by the ct. to receive the rents of, A to manage a 
trust estate, receiving a commission upon the 
rental, will not be allowed to charge additional 
l)aymenls made by them to a collector of rents. — 
("ox V. Bennett, [1891] 39 W. K. 308 ; 7 T. L. R. 
310, (’. A. 

3272. Investment of trust funds — Solicitor.] — 

Trustees of stock sold it out A committed the 
])roceeds to their solr. for investment, by whom it 
was misapidied A lost : — Held : the trustees were 
liable for a breach of trust, A the cestui^ que trust 
Avere entitled to relief against both the trustees A 
the solr., A they might sue either the trustees alone 
or the trustees jointly with the solr. The short 
r(‘8ult of the case is, that the trustees, instead of 
themselves seeing to the investment of the trust 
fund, delegat/cd that duty to their solicitor, who 
misapijlied the money. 

The trustees were oound to satisfy themselves 


in some other way tlian by the mere assurances 
of their soh*., A by payments made by him as 
for interest, that the money was really advanced 
on mtge. (Lord Truro, C.). — Rowland v. 
Witherden (1851), 3 Mac. A G. 568 ; 21 L. J. Oh. 
480 ; 42 E. R. 379, L. C. 

Annoiatiovs : — Apld. Ppciffht r. Gaunt (1883), 9 App. Can. 

j. Refd. lloblriKon v. Harkin, [18961 2 Ch. 415. Mentd. 

Ford V. White (1852), 16 Beav. 120; Harford r. Keen 

(1853), 9 Hare, App. II., Ixx. ; Bobiuson v. Briggs (1853), 

22 L. J. Ch. 105G ; Stokes v. Tiuinpor (1855), 3 W. 11. 

503. 

3273. Broker — Usual course of business 

followed.] — (1) A trustee investing trust funds 
is justilled in emi^loying a broker to x^^’^R^ure 
securities authorised by the trust A in x^Rying 
the xnirchase-money to the broker, if he follows the 
usual A 1 ‘egular comse of business adopted by 
ordinary x^'iident men in making such invest- 
ments. A broker emi3loyed by a tinstoc to buy 
securities of municipal corxms. authorised by 
the trust, gave the trust(‘e a bought-note which 
puiported to b(‘ subject to the rules of the London 
Stock Exchange A obtained the x>urcliaso-money 
from the trustee uijon the rei)resentation that it 
was payable the next day, which w^as the next 
account day on the London Exchange. The 
broker never x^rocured the securities but ai)i)ro- 
priated the money to his own use A finally became 
insolvent. Home of the securities were XAiocurablc 
only from the coi*i)ns. direct A were not bought A 
sold in the market, A there was evidence that 
the form of the bought-note would have suggested 
to some exports that the loans were to be direct 
to the coixms. ; but (as the Uouse held on the 
facts) there was nothing calculated to excite 
suspicion in the mind ot the trustee or of an 
ordinary pindent man of business ; A such i^ay- 
ment to a broker was in accordance with the 
usual course ol business in xiurchascs on the London 
Exchange : — Held : tlie trustee was not liable 
to the cestuis que trust for the loss of the trust 
funds. 

As a genera] rule, a trustee sufliciently discliargcs 
his duty if he takes in managing trust aiiairs all 
those xiri'cautions whic h an ordinary prudent man 
of business would take in managing similar affairs 
of Ids own. There is one exception to this : a 
trustee must not choose investments other than 
those which the terms of liis trust permit, though 
they may be such as an ordinary iJiudent man ot 
business would select for his own money (Lord 
Biackburn). 

(2) A trustee cannot del(‘gate to others the 
execution of his trust.— Speight c. Gaunt (1883), 
9 App. Gas. 1 ; 53 L. J. (Ti. 419 ; 50 L. T. 330 ; 
48 J. P. 84 ; 32 W. R. 435, H. L. ; affg. S. C. sub 
nom. He Speight, Speight v. Gaunt, 22 Ch. D. 
727, C. A. 

Annotations : — As to (1) Distd. Hr Bollaniy & Metropolitau 
Board of Works (1883), 24 Cli. D. 387 ; Be Dewar, Dewar 
V. Brooke 1885), 54 L. J. Ch. 830; Bullock r. Bullock 
(1886), 56 L. J. Ch. 221. Apld. Be, Brogden, Btlling v, 
Brogden (1888), 38 Ch. D. 546 ; Colchester Union Grans. 
V, Moy (1893), 08 L. T. 664 ; Be Gasquoino, Gasquoino v. 
Oasquoliie, [1804] 1 Ch. 470 ; llobinson v. Harkin, M8961 
2 Ch. 415 ; Shepherd v. Harris, (19051 2 Ch. 310. Distd. 
National Trustees Co. of Australasia v. General Finance 
("o. of Australasia, [1905] A. C. 373. Apld. Be Munton, 
Munton r. West, [19271 1 Ch. 262. Refd. Re Godfrey, 
Godfrey v. Faulkner (1883), 23 Ch. 1). 483 ; Smith v. 
Stouohara (1886), 3 T. L. R. 77 ; Be Hurst, Addison v. 
Topp (1890), 63 h. T. 665 *. Be Somerset, Somei-set v. 
Po^tt, [1894] 1 Ch. 231 ; Re Bo Rothonier, Dent v. De 
Pothonlor, [1900] 2 Ch. 529 ; Evans Williams v. Byron 


execulaut acted imder a general power 
of attorney, or under a i)owor specially 
lelating to the management of the 
property. — Bonnkiui v. Sitanath 
Das (1921), 49 L. R. Ind. App. 40.— 


PART V. SECT. 6, SUB-SECT. 2.— 
C. (a). 

3272 i. Investment of trust funds — 
Solicitor .] — A trustee Is not justified In 
handing a large sum of money to a solr. 
for the purpose of the purchase of 


dehentures. allowing the soli . to receive 
the debentures & to retain them in his 
custody. — E quity-Trphtkes!. etc. Co. 
Fenwick, [1905] V. L. R, 154.-- 

AUS. 
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n901), 18 T. L. R. 172 ; Eaton v. Buchanan, [19111 A. C. 
253 ; Nr Greomvood, Greenwood v. Firth (1911), 105 1 j. T. 

Whittaker t\ Bonifonl, [1914] 1 Ch. 1. 
-4s /o (2) Reid, /ir Sheppard, De Brlinont v. Harvey. (1911 1 
(^('nerally, Refd. Fiy v. 'rnpson (1884), 28 
Ch. I). 208; Learoyd Whlteloy (1887), 12 App. Cas. 
727 ; MatmuH v. Queensland National Bank (1887), 30 
yh. D. 25; Nr Fartlnifton, Partlnprton r. Allen (1887), 
o7 L. 1 . 654 ; Ne Wcull, Andrews v. Weall (1889), 42 (Jli. D. 
074 ; Jobson v. Palmer, [1893] 1 C’h. 71; Nc Chapman, 
Cocks V. Chapman, [1890] 2 Ch. 763 ; Nr MacKay, Grieese- 
mann v. Carr. [1911] 1 Ch. 300; Nc Solomon, Noro v. 
Meyer, [1912] I Ch. 201. 

3274. - - Co-trustee employed as 

broker.] — Shepherd v. Harris, No. 3043, ante. 

3275. Exercise of care in choice.] — 

Bobinson V. Harkin, No. 3256, ante. 

3276. Discretion of choice of broker — 

Right of tenant lor life to nominate.]— Upon an 
investment of capital moneys arising under Settled 
Land Acts, tlio tenant for life is not entitled to 
dictate to the trustees of the settlement as to what 
broker they shall employ in the matter. The 
trustees may select tlieir broker as well as their 
soil'. — Be (Jleveland’k (Duke) Setti.ed Estates, 
[1902] 2 Ch. .350 ; 71 L. J. Ch. 763 ; 86 L. T. 678 ; 
50 W. B. 508 ; 18 T. L. B. 610 ; 46 Sol. .To. 514. 
Annotaiion : —Iteid. Ne Theobald (1903), 19 T. L. R. 536. 

3277. Permitting agent to receive & hold trust 
moneys or securities— Solicitor.] — Except in special 
cases trustees have no light to autJioiise their 
solr. to receive ijurchase-money, <fe will be liable 
for its loss if they do bo. — Be JlubLAMY & Metro- 
politan Board of Works (1883), 24 Ch. J). 387 ; 
.52 L. J. Ch. 870 ; 48 L. T. 801 ; 47 J. B. 5.50 ; 31 
W. B. 900, C. A. 

Annotations : — Apld. Nr Flower & Metropolitnn Board of 
Works, Re Flower & Same (1884), 27 Cli. D, 592. ConSd. 
Ne Hotlmg & Merton’H Coiitinol, [1893] 3 Ch. 2(»9. Refd. 
Day y. Woohvleh Equitable Bldp. Soo. (1888), 40 Ch. D. 
49J. Mentd. Ne Kjre, Eyre v. Eyie (1883). 49 L. T. 259. 

3278. Trust administered by court.] — 

Trustees are not justified, in tJie absence of extra- 
ordinary circumstances, in allowing a solr. to 
receive any part of the tiust moneys, & the fact 
that the trust estate is being administered by the 
ct. is immaterial, or to retain the securities upon 
which the trust moneys are invested. 

'trustees of an estate wliich was being 
administered by the ct., under the impression that 
they were protected by the administration, 
allowed a solr. to receive the whole of tlie trust 
funds, & authorised him to make investments from 
time to time. The solr. on several occasions 
purported to invest the trust moneys upon mtge., 
iSc the trustees made no inquiries as to the jiroposed 
investments, & did nol ask to see tJie deeds. 
The solr. misappropiiated some parts of the trust 
funds, <fe advanced tlie rest upon lictitious or worth- 
less securities: — Held: tlie trustees were liable 
to make good the whole of the loss arising from 
the default of their solr.-- Be Dewar, Dewar v. 
Brooke (1885), 64 L. J. Ch. 830 ; 52 Jj. 'P. 489 ; 
33 W. B. 497 ; 1 T. L. B. 263. 

3279. Permission to hold longer than 

necessary.] — (1) Three i)ersons were trustees of a 
fund set apart to answer a life annuity, & divisible 
on the decease of tlie annuitant among the persons 
entitled in remainder. The sum of £3,700, part 
of this fund, was invested on a heritable bond. 
On July 16, 1887, the bond was paid off. The 
trustees allow’od their law agent to receive the 
money & to retain it in his hands uninvested for 
rather over six montlis. At the end of that 
time the law agent became bkjit., & the greater 
part of the fund was lost i—IJeld : the trustees 
were guilty of a plain & positive breach of trust, 
&; were liable to replace the money lost. 

The trustees might properly employ their law 
agent to receive the money from the mtgeos., 


but it was their duty to see that the money, 
when received, was immediately reinvested or 
placed on deposit in their own names under their 
own control (Lord Davey). 

(2) The immunity clause only applies to the 
intromissions of a factor or agent within the 
legitimate scope of his agency, which does not 
authorise him to retain the money in his own 
control. 

(3) The proviso to sect. 2 (1) of Trustee Act, 
1888 (c. 59), reproduced in sect. 17 of Trustee 
Act, 1893 (c. 63), that a trustee is to enjoy no 
exemption from liability if he allows money to 
remain longer than is necessary in the hands of a 
banker or solr. is declaratory of the law of England, 
& must by analogy be treated as applicable in the 
case of Scottish lioistees. — Wyman v. I^aterson, 
[1900] A. C. 271 ; 69 L. J . P. C. 32 ; 82 L. T. 473 ; 
16 T. L. B. 270, JT. L. 

Arnujfaiinns : — Oenerully, Refd. WlUiamB v. Byron (1901), 18 

T. L. U. 172. Mentd. M'Allndeu v. Nlmirio, [1920] A. C. 

39. 

3280. Actual or constructive 

knowledge of trustee as to receipt.] — Tn order to 
bring into operation Trustee Act, 1893 (c. 53), 
8. 17 (3), which provides that nothing in the sect, 
is to exempt a trustee from any liability which 
he would have incurred if the Act had not been 
passed, in case lie permits money, received by a 
solr. under a deed containing a receipt for the 
money, to remain in tlie latter’s Iiands or under 
his control for a period longer than is reasonably 
necessary to enable liim t/O pay tlie same to the 
trustee, the circumstances must be sucli that the 
trustee either knew or ought to liave known of the 
receipt of the money. 

X. & Y., who were trustees, were in July, 1902, 
told by B., tlioir solr., that a mtge. forming part 
of the trust property would shortly be paid off 
ck that the mtge. money would be placed to the 
joint account of the trustees at a bank, & they 
accordingly sent to B. a reconveyance of the 
rntged. property, \vhicli contained in the body 
of it a receipt for the mtge. money, executed by 
them. B. then proceeded, on the mtgors.’ behalf, 
to sell the property in lots, he from lime to time 
received the purchase-money lor tlie lots, which 
money he ultimately misappropriated ; but before 
any of the money had been receiv(*(l by B., X. 
died. Y. trusted in B.’s honesty & bond fide 
believed him to be a proper person to be entrusted 
with the mtge. money. did not before Dec. 4, 
1902, know that B. had received any of the 
money. In the meantime Y. fr(‘(j[uently inquired 
of B. whether he had i eceiv(‘d the money <te was 
told by him that he had not received it. By 
Dec. 4, 1902, it had become impossible to recover 
the money wliicli B. had received. 

The case was argued on the fooling that the 
authority conferred by the leconveyance justified 
the receipt by B. by instalments k that the 
death of X. before any money was received by B. 
did not affect the question of Y.’s liability : — 
Held : Y. was not liable to replace the misappro- 
priated trust funds. 

Qv, ; whether the death of X. revoked the 
authority conferred on the solr. by the delivery to 
him of the reconveyance. 

Qu. : the delivery justified the receipt of the 
mtge. money by instalments. — Be Sheppard, De 
Brimonti\ Harvey, [1911] 1 Ch. 60 ; 80 1j. J. Ch. 
62 ; 103 L. T. 424 ; 55 Sol. Jo. 13. 

3281. Whether death of co-trustee 

revocation of authority.] — Be Sheppard, Be 
Brimont V. Harvey, No. 3280, ante. 

3282. Receipt of mortgage debt — 
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Sect. 0. — Delegation of powers : Sub-sect. 2, C. (a) 
{h), &D.] 

Receipt by Instalments.] — Re Sheppard, De 
Brimont V. Harvey, No. 3280, ante. 

3283 . Banker — Permission to hold longer 

than necessary.] — Cann v. Cann, No. 3641, post. 

3284 . .] — Wyman r. Paterson, 

No. 3279, ante. 

3285 . Valuation & share of partnership— 

Accountants & valuers.] — A partner, on retiring 
from his firm, left his capital, £15,000, in the 
business under an agreement with the continuing 
partners that it should be a debt due from them 
to him &; bearing interest until repayment. The 
agreement contained a stipulation that the out- 
going partner should have free access to the books 
at all times, <te various provisions intended to satisfy 
the outgoing partner from time to time of the 
solvency of the business ; upon breach of any one 
of these provisions he was to be at liberty to call 
in his capital. The outgoing subse- 

quently died, having by his will bequeathed his 
residuary estate, which included his capital in 
the business, to a trustee upon trusts for one for 
life & for other in remainder: — Held: (1) the 
trustee was at liberty to employ accountants & * 
valuers for an audit <fc stocktaking once a year 
if desired, or oftener if special circumstances so 
required ; & (2) the expenses thereof were costs, 
charges, <fc expenses properly incurred by the 
trustee in the execution of the trusts of the will 
& for the benefit of the whole estate, & were there- 
fore payable out of capital A not out of income. — 
Re Bennett, Jones v. Bennett, [1896] 1 Ch. 778 ; 
05 I.. J. rh. 422 ; 74 I.. T. 157 ; 44 W. B. 419 ; 
40 Sol. Jo. 335, C. A. 

Annniahon :—Aft to (2) FoUd. Rt Sherry. Sherry v. Sherry, 

[19131 2 Ch. TjOS. 

Investment of trust property on mortgage.] — 

See Mortgage, Vol. XXXV., pp. 293-295, Nos. 
404-477. 

Liability for acts of agent.] — See Sub-sect. 2, D., 

post. 

(b) Co- Trustees, 

3286 . Whether employment of co-trustee a 
breach of trust.] — It is no breach of trust, to permit 
one of the trustees to receive all or the most paH 
of the profits, it falling out many times that some 
of the trustees live far from the lands, & are put 
in trust out of other respects than to be troubled 
with the receipt of the profits, — Townley v. 
Siierborn (1034), ,T. Bridg. 35; Toth. 88; 323 
E. R. 1181 ; sttb nom. Townley v. Chalenor, 
Cro. Car. 312. 

Annoiuiions : — Consd. Fellows v. Mitchell (1705), 2 Vem. 

515; Sadler v. Hobbs (1780), 2 Bro. C. C. lU. Dbtd. 

Seurfleld r. Howes (1790), 8 Bro. C. C. 90. Distd. Thomp- 
son V. Finch (1850), 22 Beav. 310. Refd. Champueys v. 

Browno (1735), Barnes, 440. 

3287 . .] — Estates in Scotland were conveyed 

by trust-disposition to three trustees, to collect 
A apply the rents as therein mentioned, with £100 
a year for their trouble, besides all the necessary 
exi)enses of managing the estates ; & with power 
to appoint A remove factors, pay their salaries, 

A settle their accounts annually ; A within six 
months after clearance with the factors, to get 
their own accounts approved by an accountant. 


whose approbation would be a discharge of them ; 
each liable only for his own actual intromissions, 
A no farther liable for the factora than that they 
should be reputed responsible at the time of their 
appointment. The trustees appointed one of 
themselves to be factor, with a salary, A he, though 
of undoubted responsibility at that time, after- 
wards retained lai’ge balances at the annual settle- 
ments of accounts ; whereon one of the trustees, 
who was cashier, urged him to pay up ; but the 
balances against him increasing, both trustees, 
after failing in their exertions to obtain payment, 
revoked his appointment as factor, A he became 
bkpt., owing a large debt to the trust estate : — 
Held : (1) the appointment of one of the trustees 
to he factor was not of itself such a breach of trust 
as subjected the other trustees to all the conse- 
sequences resulting from it ; (2) there was not 

such gross negligence, in the two trustees per- 
mitting the factor to retain balances, as to subject 
them to liability for the ultimate balance due from 
him to the trust estate. — Home v. Pringle A 
Hunter (1841), 8 Cl. A Fin. 264 ; 8 E. K. 103, 
H. L. 

AnnoMumJi : — Aa to (1) CoDSd. Topll‘4 v. Hurrcll (1854), 19 

Beav. 423. Refd. CanuUierp v. Camithcrs, [1896] A. C. 

659. Generally. Mentd. Skoffliigtcn v. Budd (1842), 9 

C\. 8c Fin. 219 ; Camphcll v. Poliak, [1927] A. C. 732. 

3288. Permission to retain trust moneys.] — 
Home v. Pringle A nuNTF:R, No. 3287, arde. 

3289. Employment to sell by auction — Sale by 

private treaty.]— C., a solr., A one of three exors. 
A trustees for sale, acted professionally in the 
management of the personal estate, A also by the 
authority of his co-trustees conducted an attemiited 
sale by auction of the real estate. A., another of 
the trustees, hearing that his son was in treaty 
for the purchase of Ihc estate, wrote to C. to say 
that he. A., would not take any interest either 
directly or indirectly in the matter, C. then, 
with (he concurrence of the co-trustee, contracted 
to sell the estate by private contract to another 
person. On a bill filed by the purchaser to com- 
pel pei formance of this contract : — Held : 0. 

had not derived any general authority to sell by 
private contract, by reason of his employment as 
solr. to the trust estate or as agent to sell by public 
auction ; A he had derived no special authority 
from A.’s letter to sell to any one but to A.’s 
son. Se^nhlc : under the circumstances, A. could 
not have delegated to his co-trustees an authority 
to sell to his son without reserving to himself a 
veto upon the contract.— Bulteel v. Abinger 
(Lord) (1842), 6 Jur. 410. 

3290. Employment as manager.] — Thi’ec exors. A 
trustees. A., B. A C., wore authorised to carry on 
testator’s farm. A. with the concurrence of B. 
A (k, managed the whole affairs relating thereto : — 
Held : in taking the accounts against B. A C., 
A. was to bo considered their agent. — Topli8 v. 
Hurrell (1864), 19 Beav. 423 ; 52 E. R. 414, 

3291. Employment to purchase on behalf of 
trust — Trustees carrying on business.] — Where 
trustees who are carrying on a business permit one of 
their number to go into the market A purchase 
the goods required for carrying on the business, 
the trustee who is armed with authority to 
purchase the goods for the purpose of carrying 
on the business is also armed with authority to 


PART V. SECT. 6, SUB-SECT. 2.— 
C. (b). 

f. Employment as truster of trust 
fired on behalf of creditors .] — Lauder 
r. Mtu.ars (1859), 21 Dunl. (Ot. of 
S(‘tH.) 1353 ; 31 8(3. Jur. 740.— SCOT. 

g. Employment as factor — Or cashier.] 
— Testator empowered his truBtaos 


“ to appoint one of their own number 
to be Their factor or cashier, & to 
allow him a reasonable remunera- 
tion for his trouble ” : — Held : this 
power did not authorise the trustees to 
appoint & pay one of their own number, 
he continuing a trustee as a salaried 
manager of a manufacturing business 


which testator bad empowered the 
trustees to continue. — Milta v. 
Brown's Trustees (1900), 2 F. (CJt. of 
SesB.) 1035 ; 37 Sc. L. H. 810 ; 8 

S. L. T. 94.— SCOT. 

h. .] — Lewis's Trustees v. 

PiuiE, [1912] S. C. 574 ; 49 Se. L. R. 
439 ; [1912] 1 S. L. T. 208.— SOOT. 
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pledge the credit of the other trustees for that 
purpose. — B razier v. Camp (1894), 63 L. J. Q. B. 
267 ; 9 R. 852, C. A. 

8292. Employment as broker- To invest.] — 

Shepherd v. Uarrls, No. 8043, ante. 

3293. Liability for default of agent trustee.] — 

Home v. Pringle & Hunter, No. 3287, ante. 

3294<. .] — SiiEPHPiRD V. Harris, No. 3043, 

ante. 

D. Liability of Trustee for Default of Agent. 
See Trustee Act, 1925 (c. 19), s. 23. 

Limitation of liability of trustee generally.] — 
See Part VII., Sect. 4, post. 

3295. Trustee acting of necessity or conformable 
to common usage.] — Where trustees act by other 
liands, either from necessity or conformable to the 
common usage of mankind, they are not answer- 
able for losses (Lord IIardwicke, C.), — Be 
I^ARRONS, Ex p. Belchier, Ex p. Parbons (1754), 
Amb. 218 ; 27 E. R. 144 ; suh nom. Belchier v. 
Parsons, 1 Keuy. 38, L. C. 

Annntaiiona : — Consd. Raw v. Cutton (1832), 9 BlnfiT. 90. 
Apprvd. Speight i?. Gaunt (1883), 9 App. Cas. 1. Consd. 
Fry V. Tapson (1884), 28 Ch. D. 208 ; MagnuM v. Queens- 
land National Hank (1887), 30 Ch. D. 2ft, Refd. Scurfleld 
V. Howes (1790), 3 Bro. C. C. 90 ; The Priina Vera (1808), 
Edw. 23 ; C^oleheslcr Union Grdnp. v. Moy (189.3), G8 
L. T. 064 ; Kobinaon v. Harkln, [1890] 2 Ch. 415. 

3296. .] — Speight v. Gaunt, No. 3273, 

ante. 

8297. Trustee acting reasonably or with due 
diligence.] — In charging trustees with loss, from 
the misconduct of their agents, it is not sulficient 
to prove it might have been prevented with extra- 
ordinary rare k, caution & a trustee is not held 
liable if acting strictly within the line of his duty, 
he exercises reasonable care k diligence. — Munch 
V. Cockerell (1840), 5 My. k Cr. 178 ; 9 L. J. Ch. 
153 ; 4 Jur. 140 ; 41 E. R. 338, L. C. 

AnMtation 'iHenik. Shlpton v. Hones (1845), 4 Hare, 019. 

3298. .] — The trustee in this case appears 

to have meant well, to have acted with due 
diligence, & to have empl(^yed a proper agt*nt to 
do an aet the directing which to be di>ne was 
within the duo discharge of his duty. The agent 
makes a mistake, the eonseqiumees of which 
subject the trustee to legal liability to a t Jurd party. 
. . . This liability ought, as between the trustee 
k the estate, to be borne by the estate (Knight 
Bruce, L.J.). — Beneit v. Wyndiiam (1862), 4 
De G. F. & J. 259 ; 45 E. R. 1183, I.. .TJ, 

Annotations : — Apld. Re Haybould, Haybould v. Tumor, 

[1900] 1 Ch. 199 : Re Tyrcll. Tyroll r. Woodhouac (1900), 
82 L. T. 075. Mentd. Re Allan, Havelock v. Havelock 
(1881), 17 Ch. I). 807. 

3299. .]— Vfe Sheppard, He Brimont v. 

Harvey, No. 3280, ante. 

3300. Not responsible for agenPs Intelli- 

gence or honesty— Or solvency.] — If trustees arc 
justified by the ordinary course of business in 
employing agents A they do employ agents in good 
repute & whose fitness they have no reason to 
doubt, & employ those agents to do that which 
is in the ordinary course of business, I protest 
against the motion that the trustees guarantee 
the solvency or honesty of the agents employed 
(Lindley, L.J .). — Be Speight, Speight v. Gaunt 
(1883), 22 Ch. H. 727; 52 L. J. Ch. 503; 48 

PART V. SECT. 6, SUB-SECT. 2.- D. 

k. General rule.] - -A trustee Is bound 
to exercise a pnident supervision over 
the actions of an agent, or a co- 
trustoo appointed or acting as agent or 
manager, for his co -trustee ; & wliere 
he neglects tills duty, ho makes himself 
liable for losses occurring through the 
acts of such agent or manager.— Crr^ 


L. R. 279 ; 31 W. R. 401, C. A. ; affd., 9 App. Cas. 
I, If. L. 

Annotations : — Conid. Re Bellamy & Metropolitan Board of 
Works (1883), 24 Ch. D. 387. Expld. Fry v. Tapson 
(1884), 28 Ch. D. 208. Consd. Re Dewar, Dewart). Brooke 
(1885), 54 L. J. Ch. 830 ; Bullock v. Bullock (1886), 56 
lu J. (^h. 221 ; Learoyd v. Whitelcy (1887), 12 App. Cas. 
727 ; Rc I»artlngton, Partington v. Allen (1887), 57 L. T. 
654 ; Re Brogden, Billing v. Brogden (1888), 38 Ch. D. 
646 ; Rc WeaJl, Andrews v. Wcall (1889), 42 Ch. D. 674 ; 
Colchcstor Union Grdns. v. Moy (1893), 08 L. T, 664 ; 
.lobson V. Palmer, [1893] 1 Ch. 71. Apld. lloblnaon v. 
Harkln, [1896] 2 Ch. 415. Consd, Re Mockay, Grlesscmann 
V. Carr, [1911] 1 Ch. 300. Apld. Re Mimton, Munton v. 
West, [1927] 1 Ch. 262. Refd. Re Godfrey, Godfrey v. 
Faulkner (1883), 23 CHi. ID. 483 ; Smith v. Stoncham 
(1886), 3 L. B. 77 ; Magnus v. Queensland National 
Bank (1887), 36 Ch. D. 25 ; Re Hurst, Addlsou v. Topp 
(1890), 63 L. T. 065 ; Re Gasquoine, Gasquoino v. Gas- 
Quolno, [1894] 1 Ch. 470 ; Re Somerset, Somerset v. 
Poulett, [1894] 1 Ch. 231 ; Re Cliapnian, Cocks v. 
man, [1896] 2 Ch. 763 ; Re De Pothorilcr, Dent v. De 
J’othouler, [1900] 2 Ch. 529 ; Evans Williams t?. Byron 
(1901), 18 T. L. R. 172 ; National Trustees Co. of Austra- 
lasia t). General Finance Co. of Australasia, [1905] A. C. 
373 ; Shepherd v. Harris, [1905] 2 Ch. 310; Eaton v. 
Buchanan, [1911] A. C. 253 ; Re Greenwood, Greenwood 
V. Firth (1911), 105 L. T. 509 ; Re Sheppard, De Brimont 
V. Harvey, [19111 1 Ch. 50 ; Re Solomon, Nore v. Meyer, 
[1912] 1 Ch. 261 ; Re Allsop, Whittaker t). Bamford. 
[1914] 1 Ch. 1. 

3301. .] — A trustee may select solrs. 

& agents ; k so long as be selects persons propeily 
qualified, he cannot be made responsible for their 
intelligence or their honesty ; but lie cannot 
entrust them with any duties which they may be 
willing to undertake, or pay them any remunera- 
tion which they may demand ; & he is bound to 
exercise his discretion in the matter. — Be Weall, 
Andrews v. Weajx (18S9), 42 Gh. I). 674 ; 58 
L. J. (4i. 713 ; 61 J.. T. 238 ; 37 W. R. 779 ; 5 
T. L. R. 681. 

Annotations' — Refd. Rc Shllson, Coode, [1904] 1 CJh. 837 ; 
Re Allsop, Whittaker v. Bamford. [1914] 1 Ch. 1. Mentd. 
Nutter r. Ilollaml (1894), 7 R. 491. 

3302. Trustee acting negligently.]— M oyle v. 
Moyle, No. 2914, ante. 

3303. .] — Trustee depositing a trust fund 

with liis bankers, accompanied by an order in 
writing to invest the money in Consols, answerable 
for the omission of the bankers to make the invest- 
ment, where ho made no subsequent inquiry 
respecting it, until about five months afterwards, 
when the bankers became bkx)t. — C hallen v. 
SiiiPPAM (1845), 4 Hare, 555 ; 67 E. R. 768. 
Annntations Distd. Johnson v Newton (1853), 11 Hare, 

100. Refd. Maonamara v. Carey (1807), 15 W. U. 374. 

3304. .] — Wliere trustees for sale sell the 

trust proiierty, & place the convoj’^ance, executed 
by them & having tlieir receipt indorsed, in the 
hands of a solr., who receivi's & misaiiplies the 
purchase-money, they are liable for a broach of 
tiust. — Ghost v. Waller (1846), 9 Beav. 497 ; 
.50 E. R. 135. 

Annotations • — Distd. Waugh v. Wyehe (1851), 2 Drew. 318. 
Refd. Rc Bellamy & Metropolitan Board of Works (1883), 
21 Ch. D. 387. 

3305. — —Rowland v. Wttherden, No. 
3272, ante. 

3306. .] — Clark v. Hawser (1891), 7 

T. L. R. 602, C. A. 

8307. .J— Robinson v. Harkin, No. 3266, 

ante. 

3308. .] — Wynne v. Tempest (1897), 13 

T. L. R. 360. 


Camcbtci.i. (1838), IG Sh. (Ct. of Sess. 
500.— SCOT. 

3302 I. Trustee acting negligently .] — 
CARRtmiERS V, Carritthers (1896), 
23 Jl. ((’t. of .SesH.) (H. J;.) ft ft ; ,33 
He. L. R. 809 ; 4 S. L. T. 98.— SCOT. 

330211. - —.] — Fkrousonv. Pater- 
son (1900), 2 F. (Ct. of Sess.) (H. L.) 
37 ; 37 So. L. R. 035.~ SCOT. 


Bank r. Maulson (1871), 3 (’h. Ch. 
.334. CAN. 

1. .] — No one can ho ri'qulrcd, 

at leant In ordlriaiT cJicuinbianees, to 
examine Into the capahilitlefl of the 
person whom ho employa. — Rochi'DRi 
a. Seaton, [1896] 1 I. R. 18.-~IR. 

8297 1. Trustee aciing reasonably 
or tvith due diligence .] — Thomson i’. 
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Sect . G .~~ fJelegatio 7 i of powers : Suh - sect . 2, D . 

& F.] 

3309. .] — Wyman v. Paterson, No. 3279, 

ante . 

3310. Trustee not acting prudently.] — Mathew 
V, Brisk, No. 8258, ante . 

3311. .] — Hutton v. Wilders, No. 2992, 

ante . 

3312. .] — Cann V. Gann, No. 3611, post 

3313. .J — Re Dewar, Dewar v. Brooke, 

No. 8278, ante . 

3314. .] — Williams v. Byron, No. 2994, 

071 te . 

3315. Default must be in capacity as agents.] — 

Lands devised to three tmstees, upon trust for 
sale, were sold, & the purchase-money paid to 
one of them, who was a soil*., & acted in the matter 
of tlio sale as solr. for himself & the other trustees, 
llie money having been retained by him & lost : 
— Held : after his decease, it must be taken to 
liave been received by him not in his capacity of 
solr., it being no part of liis duty in that capacity 
t-o receive it, but in his cajmeity of trustee ; k, 
the survivor of the three could not, upon a common 
d(‘cree for an account, he held liable for its loss. — 
Re Fryer, Martindalk v. Picquot (1857), .3 
K. k J. 317 ; 26 L. J. (h. 398 ; 29 L. T. O. H. 
8(5 ; 3 Jur. N. S. 485 ; 5 W. R. 552 ; 69 K. R. 
1129. 

AnnotaiionH ; — Reid. St. Aiibyn v. Smart (J8G7), L. H. 5 

Eq. 183 ; Halo v. Adams (1873), 21 W. R. 400. 

3316. .] — The rule that trustees, acting 

according to the ordinary course of business, k 
t‘mi)loying agents as prudent men of business 
would do on their own behalf, are not liable for 
the default of the agent so employed, is subject 
to th(‘ limitation that the agent must bo employed 
out of the ordinary sco}>e of his business. —Fry v. 
I’apson (1881), 28 Gh. D. 208 ; 54 L. J. Gh. 221 ; 
51 L. T. 326 ; 33 W. R. 113. 

Annotalions : — Consd. lie Partington, Partington v. Alien 

(1887), Cil L. T. (i.^4. Reid. Hewar v. Brooke (1885), .52 

L. 'J'. 4 80 ; lie Whit cloy, Wbitoloy v. Loaroyd U880), 33 

Oil. D. 347 ; He .Somerftel, SomerHot v. Ponlolt, flSOi] 1 

(Jh. 231. Mentd. Sheffield & South Yorkshire Pennanent 

Bldg. Soc. V. Aizlowoocl (1889), 44 Ch. D. 412. 

3317. .] — Wyman v. Patej{son, No. 3279, 

ante . 

3318. Joint liability with agents. — Rowland v. 
Wither DEN, No. 3272, a7iic. 

3319. Loss arising after order for payment Into 
court.]- — Trustees were ordered to pay into ct. the 
amount of certain sums included in their account, 
k which stood in their names in a bank. They 
nltimately did so, partly ont of moneys subse- 
quently received, leaving in the bank a portion of 
the smn found due on the account. The bank 
afterwards failed : — Held : the trustees were 
liable for the loss of the sums included in the 
account, but not for sums subsequently paid in. — 
Wilkinson v. Bewick (1858), 4 Jur. N. H. 1010 ; 
6 W. R. 849. 

3320. Trustee acting against directions in will.] — 

Trustees made y)ersonally liable for a loss arising 
from placing trust moneys with bankers on a 
deposit account, which was not authorised by the 
will, k that notwithstanding a trustee indemnity 
clause against, losses by a banker of moneys 
deposited for safe custody. — Rehden v. Wesley 
(1861), 29 Beav. 213 ; 54 PI. R. 609. 

PART V. SECT. 6. SUB-SECT. 2.— E. 

m. LUibiJily of solicit or 8 .\ — It In tho 
duty of a solr. lo iufonn his client, 
when 0 trustee, as to tho advisability 
of taking proceedings & incurring costs, 
when it may hccomo a question whether 
the costs will have to ho paid out of his 
pilvatc fluids or out of tho trust fund 


3821. Criminal fraudulent act of agent.] — A 

trustee is liable for the loss of a trust fund caused 
by the fraudulent act of his solr., although in 
employing such solr. he may have exercised 
ordmaiy care & discretion. — BofiTOCK v. Floyer 
( 1865), L. R. 1 Kq. 26 ; 35 Beav. 603 ; 35 L. J. Gh. 
23 ; 13 L. T. 489 ; 11 Jur. N. S. 962 ; 14 W. R. 
120 ; 55 E. R. 1030. 

Annotations : — Consd. Speight v. Gaunt (1883), 0 App. Cas. 

1 ; Jobson v. Palmer (1892), 62 L. J. Ch. 180. Re!d. 

Robinson v. Harkln, [18961 2 Ch. 415. 

3322. Onus of proof of liability of trustee — Party 
seeking to make him liable.] — \^ere an exor. or a 
trustee properly employs an agent to collect 
money belonging to the estate, & such money is 
lost by the insolvency of tho agent, the onus of 
proving that tho loss has occurred by the default 
of the trustees or exor. lies on tho person who seeks 
to make him liable for tho loss. — Re Brier, Brier 
V. Evison (1884), 26 Gh. D. 238 ; 51 L. T. 133 ; 
33 W. R. 20, C. A. 

Annotation: — Consd. lie City Equitable Fire Inace., [1925] 

Ch. 407. 

Default of agent co-trustee.] — See Nos. 3043, 
3287, ante. 

Liability of trustee In bankruptcy for acts of 
agent.] — See Bankruptcy, Vol. IV., p. 226, 
Nos. 2115-2118. 

E. Liability of Agent. 

3323. Liability of solicitors — Joining with one 
cestui que trust in misapplication of trust property.] 

— ^A party executed a settlement in favour of 
certain tinistees, who accepted k chose an agent 
to act for them : tho agent in conjunction with one 
of tho trustees, the husband of a cestui que trusty 
who was also heir-at-law of the truster, procured 
said cestui que trust to make up a title to part of 
the trust estate passing over tho tmst, <fc thereupon 
to execute a disposition in his favour, on the 
ground that it was in security of advances for the 
trust. The agent thereupon took infeftment, k 
executed a conveyance in favour of third parties : 
— Held : the agent was bound in the lirst instance, 
without awaiting the result of an accounting, to 
restore the estate in integrum against the real 
security created by the disposition k infeftment. — 
Fraser v, Stevens’s Trustees (1839), Marl, k 
Rob. 171 ; 9 E. R. 61, II. L. 

Annotation : — Re!d. Stuart v. Carnegie (1839), Mad. & Rob. 

192. 

3324. Misappropriation of money for Invest- 

ment.] — Rowland v. Witherden, No. 3272, ante. 

3325. Countenancing dealings with trust 

money at variance with order of court — Order In 
administration action.] — In 1855 a bill was filed for 
the administration of the estate of II., k in Feb. 
1857, a decree was made which, among other 
things, directed tho personal representative V. 
to get in the outstanding estate, & to pay the 
moneys so received into ct. from time to time 
within two months after their receipt respectively. 
After this decree was made, an estate, which was 
mortgaged to testator, was sold, k the purchase- 
money was received by the solrs. of V., who, 
instead of paying it into ct., retained a part of it 
in payment of some costs due to themselves, & 
allowed V. to receive the rest. V. having become 
a defaulter, a bill was filed by the beneficiaries 
against the solrs. : — Held : the solrs. were liable 

inado by testator on personal security 
was not such an investment of the trust 
funds as they were entitled to retain, & 
therefore he was not liable for loss 
resulting from their retaining the 
investment.- — Cchhous v. Walker’s 
Trustees (1889), 16 R. (Ot. of Sess ) 
355 ; 26 Sc. L. R. 2 15.- SCOT. 


or estate. — Butterkiki.d v. Wells 
(1883), 4 O. R. 168.— CAN. 

n. Giving gratuitous advice .] — 

It wa.s no part of the duty of a law 
agent appointed to be faotor & law 
agent to tho trustees under a trust- 
disposition & sottlomont to volunteer 
his advice to tho trustees that a loan 
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to make good the whole sum tlius received by them, 
less the costs of actually realising it, together with 
interest. 

It was equally impossible for the solrs. to admit 
any application of the money of that kind. It was 
their duty to see at all events that nothing was 
done which should be counter to tlie order of the 
ct., above all, not themselves to receive any 
part of the money or appropriate any part of the 
money in any way which would be at variance 
with the order which the ct. had made (Caikns, 
— llARKiEs V. Kees (1867), 37 J.. .1. Oh. 102 ; 
17 I.. T. 418 ; 16 W. R. 91, L. ,1.1. 

Anuoiniion ; — Refd. He lilnndcll, Plumlell v. Blundell (1888), 

40 f'h. D. 870. 

3326. Receipt of moneys from trustee — 

Knowledge of source — Notice of breach of trust.] — 

He Blundell, Blundell Blundell, No. 3339 

3327. Negligence In conduct of petition.] — 

Trustees ^Jidd into ct., under Trustee Relief Act, 
a legacy of £500 bequeathed to D. an infant, to 
the credit of an account in tlie matter of the trusts 
of the will of testator. Two years afterwards they 
transferred into ct. to the same account a sum of 
Consols, representing a legacy of £7,000 be- 
queathed to M., A after lier death to her children, 
A on both occasions the trustee'^ in the petitions 
stated that the oil ice of N., their solr., was to be 
the place for the service of any notice in reference 
to the funds. A year after the transfer of the 
(Jonsols a petition was presented by M., by her 
next frien(l, a solr., A by the trustees, for the 
purpose of dealing with the Consols, the solrs. 
on the record for petitioners were tlie firm of whom 
N. was a member, A the office of N. was to be the 
place where any notice was to be served relating 
to the trust fund. Tlie petition set forth what 
had been done in respect of tlie Consols A other 
matters. An order was made in reference to the 
Consols A dividends; but in drawing it up an 
error occurred by including in it the whole of the 
fund standing to the credit of the account, A the 
future dividends were, as ordered, paid to M. 
during her life. 1). liad suflered loss by pay- 
ments wrongly made to JVT., now deroased, A she, 
on attaining majority, ))rosented a petition asking 
that the estate of M. might be made primarily 
liable for the loss which she had sullcred, A that 
N. might be made liable for any deficiency : — 
Ildd : N., as oitlcer of tlie ct., had been guilty 
of negligence in not seeing that all the facts 
relating to the funds were brought before the ct. 
when the order was made, A he must, after 1). had 
exliausted the estate of M., make good any 
deficiency, A pav tlie coats of the petition. — 
Re Danuau’s Trusts (1889), 41 Ch. I). 178; 58 
L. .T. Ch. 316 ; 60 L. T. 491 ; 37 W. R. 6.51 ; 5 
T. L. R. 266. 

Annotations : Mursh v. Josopli, [18971 1 Ch. 213. 

Consd. He Williams' S. 10., flOlOJ 2 Ch. 4 81. 

3328. As constructive trustees.]~\Vliere a 

trustee has delegated his tTust, there is no question 
of primary A secondary liability in respect of a 
breach of trust, but all are equally liable. 

In an action by ccsiuh que irust against their 
trustees, it was alleged that they had d<4egated 
their trusteeship to their solrs., who had 
improperly mixed the trust funds with their own 
moneys :—7Jc/d ; if the allegations were well 
founded, they were amply sufficient to charge tlie 
solrs. as constructive trustees, A they A the 


trustees were equally liable for breaches of trust. — 
CowPER V. Stoneham (1893), 68 L. T. 18 ; 3 R. 
242. 

3329. .] — It is not within the scope 

of the implied authority of a solr. carrying on 
business in jiartnership to constitute himself a 
constructive trustee, A thereby to subject his 
partner to liability in that character, the partner 
being ignorant of the dealings by which the con- 
structive trust is established. 

It having been held by the judge that a solr. 
had constituted himself a constructive trustee, A 
that both he A his partner in business were liable 
to make good a loss. which had resulted from im- 
proper investments of the trust funds : 

upon the evidence, in the matters in question the 
solr. had acted only in the character of solr. to the 
trustees, A consequently neither ho nor his x^artner 
were liable as constructive trustees. — Mara v. 
Browne, [1896] 1 ('h. 199 ; 6.5 U. J. Ch. 226 ; 73 
\u T. 638 ; 44 W. R. 330 ; 12 T. L. R. Ill ; 40 
Sol. .lo. 131, C. A. 

Annotatums Flaskitt u. Ed<lis (1898). 79 L. T- 130 ; 

He 'Taylor, Atkinson r. Ijord (1900), 81 L. 'T. 812. Meiltd. 

He Stanley’p Seftlmt., Maddocks v. AndiewH, [lOlCj 2 Cb. 

50. 


3330. Liability of accountants —Acceptance of 
trustees* statements as correct — Intended applica- 
tion of trust funds.]- Accountants employed by 
trustees, through whose hands the accounts of 
the trust estate passed, are in the nature of 
servants, A bound to accej)t as correct statements 
made by one or oIIkt of the trustees with regard 
to the intended apx)lication of the trust fund, A 
are not liable for the misapplication of the trust 
fund by tlieir employers on the ground of negli- 
gence, by not seeing tliat the fund was apxilied 
jirox^erly. — ItODBARJ) v. (’ooke (1877), 36 L. T. 
504 ; 25 W. IC 555. 

3331. Liability to beneficiaries.] - Pollard v. 
Downes (1682), 2 Cas. in Cb. 121 ; 22 B. R. 876, 


3332. .] -(1) Where an agent is authorised 

by trustees to receive trust mom‘y A i-eceives it 
accordingly, the receipt of that money hy the 
agent bimls the trustees A disclmrges the person 


whox^aidit. 

(2) Trustees authorised their solrs. to receive 
trust money. The solrs. received it. A handed it 
over to the tenant for life, whereby it was lost : 

Held: a bill by a crstiu tpu’ trad, seeking to 
charge the solrs. only A not the tj-iistees, could 
not be maintained, for that it was only through 
the trustees that tJie solrs. could be made liable.- 
Robertson v. Armstrong (1860), 28 Beav. 123 ; 


51B. R. 313. 

AnrwMum^:--A^ (o (I) Consd. LCr Bellamy ^ ropolltan 
Board of WovlsH (1883). 21 09i. D. 387. As to (2) Consd. 
Soar V. Ashwoll. [1893J 2 t). B. 390. 

3333 , .]— In an action by a cfsdui que irusi 

against bis trustees for administration, the solrs. 
of the trustees were joined as (lefts. It was 
alleged that grossly exoibitant sums had been 
allowed in the aecounls as costs to tlio trustees 
solrs., A the relief asked for against them was that 
f heir bills might be taxed . The solrs. demurred : — 
Held : such an action could not he maintained by 
a third jiarty, cesiui qfie irust., against solrs., A tlie 
proper remedy was by petition under Solicitors 
Act, 1843 (c. 73), s. 39.- Re Spencer, Spencer v. 
Hart (1881), 51 i.. J. Ch. 271 ; 45 L. T. 646 ; 30 
W. R. 296, C. A. 

Annotations Ky^XiSi. He Bhinddl, IdiirKlell r. Bhmdcll 
(1888), 40 Ch. D. 370 ; Re Jnckbon, Hi Cottrell, Boughton- 


3331 1. Liability to henefi-ciaries .] — A 
moro atfont is answerable only lo bl‘3 
principal & not to cestuis que trust in 
respect of trust moneys coininfi: to his 


bamiH merely in his cliaractcr of affent, 
iinlcHS ho ilealH willi sneh monoyn in a 
manu(?r inconfeistonl witli the perform- 
aiK’p of tniHtB of which he is oogrnizant. 


— CimiiAN V. Kien (1921), 21 B. K. N. S. 
W. 712 ; 38 N. S. W. W. N. 208.— 

AUS. 
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Sect, 6 . — Delegation of powers: Suh’sect. 2, E. & 
F. Sect. 7 ; Sub-sect, I, A.] 

Leiprh V. Houghton -Leigh (1889), 40 CTi. L. 49''». Refd. 

Cowpor V. Stoncham (1893), C8 L. T. 18. Mentd. Midgloy 

V Mldglcy, (1893] 3 Ch. 282. 

3334. .J — Trustees acting under the advice 

of their solrs. invested £3,000, part of the trust 
fund, upon the security of a contributory mtge. 
for £6,000, the remaining £3,000 being advanced 
by the solrs. themselves. The legal estate in the 
mtged. property was not vested in the trustees, 
the mtge. being taken in the names of one of them 
& ot a stranger to the trust. The mtgees. executed 
a contemporaneous declaration of trust declaring 
that their names should stand in the mtge. as to 
the sum of £3,000, part of the sum of £6,000, & the 
interest thereof in trust for the trustees, & as to 
the further sum of £3,000, “ residue of the sum of 
£6,000, iVf the lesidue of the interest to become due 
& payable ” under the mtge. in tiust for the solrs. 
By another contemporaneous document the soli's, 
guaranteed to the trustees the suthciency of the 
seciu'ity for the sum of £3,000 & interest, & further 
guaranteed to the trustees the repayment of the 
£3,000 & interest. The solrs. assigned their 

portion of the security to other persons, weie 
aftei wards adjudicated bkpts. The rntged. pro- 
perty having failed to realise the whole of the 
£6,000 : — Held : the trustees were noi entitled to 
priority for their £3,000 as against the assignees 
of the solrs. 

In my opinion the investment was ... a 
breach of trust. I also think that in omitting to 
advise the trustees that tliis w^'as so, Messrs. N. P. 

G. w’ere guilty of a neglect of duty to the S. 
trustees, tlieir clients . . . but under ordinary 
circumstances they w^ould not have been respon- 
sible to the ccsints que trust as for a bieach of 
trust (Stirling, J.). — Stokes v. I^kanck, []808j 
1 Ch. 212; 67 L. J. (li. 69; 77 L. T. 595; 46 
W. B. 183 ; 42 Sol. do. 08. 

F. Femuneraiion of Agents. 

See Trustee Act, 1025 (e. 19), a. 23. 

8335. Direct liability of trust estate.] — Wliere a 
mtgee. or trustee manage the estate themselves, 
tliere is no allowance to be made them for their 
care k pains ; but if th(*y employ a skilful bailiff, 
& give him £20 p(r a?o?i/w,that must be allowed, 
for a man is not bound to be his own bailitT (per 
Cur.).— BoNiTiroN v. Hockmore (1685), 1 Vern. 
316 ; 1 Pq. Cas. Abr. 7, pi. 1 ; 23 P. R. 492. 
Annotations : — Refd. Leith r. Irvine (1833), 1 My. U K. 277 ; 

Jlanett v. Hartley (1806), 14 W. H. 084 

3336. Direct liability of trustee — With indemnity 
from trust estate.]— If an exor. employs a solr. to 
do business for him in the management of his 
testator’s affaii’s, he shall be allowed what he pays 
the solr, for such business.- Macnamara v. Jones 
(1781), 2 Dick. 587 ; 21 K. R. 399, L. C. 

3337. — .] -(1) As a general rule, solrs. 

employed by trustees in matters relating to the 
trust estate are retained by the tiustees personally, 
& have no claim against, or lien upon, the trust 
estate for their costs. 

(2) The trustee has a riglit to be indemnified out 
of the trust estate w ith respect to expenses pioperly 
incurred by him on behalf of that trust estate, 
including among other things costs properly 


Trustees. 

incuiTed by him in employing a solr. (North, J.). — 
Stantar V, Evans, Evans v, Staniar (1886), 34 
Ch. D. 470 ; 50 L. J. Ch. 581 ; 50 L. T. 87 ; 36 
W. R.286; 3T. L. R.216. 

Annotations : — As to (2) Consd. lie Blundell, BhuitlcU v. 
niundoll (1888). 40 Ch. D. 370. Refd. Fe HumphjevP, 
Ex p. Llovd-Gcorfiro & George, (1898) 1 Q. B. 620. 
Generally, Mentd. I*reston Banking Co. r. AUsup, [1896] 

1 Ch. 141 ; lie Calgary & Medicine Hat Land Co., Idgeon 
V. The Co., 11908] 2 Ch. 652. 

3838. .] — Trustees having employed a 

solr. in the distribution of a trust estate, certain 
beneficiaries obtained an order for the taxation of 
the solr.’s bill of costs under Solicitors Act, 1843 
(c. 73), s. 39 : — Held : the costs must be taxed as 
between the trustees & their solr,, &, if properly 
chargeable against the trustees as such, must be 
allowed out of the estate irrespective of their 
ultimate incidence amongst the beneficiaries, 
which w’as a question outside the scope of such a 
taxation.— Mn.ES, [1903] 2 Ch. 518 ; 72 I.. J. 
Ch. 704 ; 88 I.. T. 863 ; 62 W. R. 47 ; 47 Sol. .To. 
665. 

3339. Indemnity not dependent on 

actual prior payment — Resort to estate as liability 
arises.] — In order that a solr. of a trustee may be 
debarred from accepting payments out of the estate 
in respect of costs properly incurred, notice must 
be brought home to him that at the time when ho 
accepted them the trustee had been guilty of a 
breach of Irusl, such as would preclude him from 
resorting to the trust estate for payment of costs. 
A tiust ee allowed his solrs. to retain costs out of 
the trust estate. At the time the sobs, had notice 
that the tiiistee had committed a breach of trust 
in secretly buying for himself part of the trust 
estate. In an administration action the trustee 
made default in payment into ct. of the balance 
fund to have come to his hands Held : the solrs. 
could not be compelled to pay in the sums received 
by them out of the estate. 

What is the position of a trustee or exor. who has 
to employ a solr., an auctioneer, or a stockbroker ? 
He enters, unquestionably, into a contract, with 
reference to the employment of a solr, ; or an 
auctioneer, or a stockbroker, on which he is 
personally liable, but by law he is entitled to be 
indemnified out of the trust estate. What is the 
right of indemnity ? I apprehend that in equity 
at all events it is not a right of the trustee to be 
indemnified only after he has made the necessary 
payments . . . but that he is entitled to be 
indemnified not merely against payments actually 
made but against his liability . . .he is not bound 
in the first instance to pay those persons out of his 
owm pocket & then recoup himself out of the trust 
estate, but he can properly in the fii*st instance 
resort to the trust estate & pay those persons whom 
he has properly employed proper remuneration 
out of the trust estate (Stirling, .T .). — He Blun- 
dell, Blundell v. Blundet^l (1888), 40 Oh. D. 
370 ; 57 Jv. J. Oh. 730 ; 58 D. T. 933 ; 36 W. R. 
779 ; 4 T. L. R. 600. 

Annotation • — Refd. St. ThomaR’s HoRpltal v. Bichardson, 
ri910] 1 K. B. 271. 

3340. Charges not strictly necessary for 

administration of estate.] — The rule that the taxa- 
tion of a bill under the third party clause, Solici- 
tors Act, 1843 (c. 73), s. 38, is as between solr. & 
client, is subject to this limitation, ^hat a solr. 

tion foi managring It they should not 
be allowed as dlsburBcments, agent’s 
charges for collecting the Interest on 
mtgee. In which eomo of the moneys 
of the estate are invested. — S tephen v. 
MirLER(B. r,), [191812 W.W. R. 1042. 
CAN. 


PART V. SECT. 6, SUB-SECT. 2.~ F. 

o. Scottish probate sealed m Virtorin 
by attorneys of Scottish trustees— At- 
iorncys in Victoria not trustees of the 
will whdher entitled to more than the 
commission allowed them by the Scott ish 


trustres,] — Cattan\ch v. Maopheusov, 
11908] V. L. 11. 390.— AUS. 

p. Right to agenVs charges for col- 
lection of mortgage interest.] — Where 
trustees are allowed live per cent, of 
the value of an estate as their remunera- 
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cannot charge against a trust estate anything not 
necessary for the administration thereof, though 
expressly directed by the trustee ; but must look 
for payment of such charges to the trustee person- 
BMy.—Iie Bro^n (18«7), L. R. 4 Eq. 404; 36 
L. J. Ch. 842 ; 10 L. T. 729 ; 15 W. R. 1030. 


Arvnotaiimia Consd. Rc Nogus, [1895] 1 Ch. 73 ; He Gray, 
U901] I Ch. 239 ; Re Cohon & Cohoii, [1905] 1 Ch. 345. 
Reid. Brown v. Burdott (1888), 40 Ch. B. 244 ; Re llohert- 
6on (1889), 42 Ch. D. 563 ; Re Longbolham, [1904] 2 Ch. 
152 ; Re Cohen & Cohen (J905), 92 L. T. 782. 


8841. Whether agent has lien In trust estate — 
For charges.] — Staniah v. Evans, Evans v. 
Staniar, No. 3337, ante. 

3342. Propriety of agents acceptance from trust 
estate — ^Effect of notice of breach of trust .] — Re 
Blundell, Blundell v. Blundell, No. 3339, ante. 

3343. Payment of amount demanded by agent ~ 
Discretion of trustee .] — Re Weall, Andrews v. 
Weall, No. 3301, ante. 

8344. Whether payable out of capital or income 
— Valuation of share of deceased partner.] — iic 
Bennett, Jones v. Bennett, No. 3285, ante. 

3846. Fee to valuator — Proposed mortgage — Fee 
dependent on success of mortgage negotiations.] — 
Salisbury (Marquis) v. Keymer (1909), 26 


T. L. R. 278. 


Hect. 7.— powers as TO REAL ESTATE AND 
CHATTELS REAL 

Sub-sect. 1. — Leases. 

A. In General. 

3346. Power & trust for leasing distinguished.] — 

The distinction between powers of leasing A trusts 
for leasing is a very thin one ; but wliere a power 
& a trust are united, A the trust can only he per- 
formed by an exercise of the power, this ct. treat.s 
the power as imperative, <fe will exercise it if the 
trustee disclaims.— Robson v, Fijout (1864), 34 
Beav. 110 ; 6 New Rep. 154 ; 34 L. J. Vh. 101 ; 
11 Ji. T. 568 ; 10 Jur. N. S. 1228 ; 13 W. H. 195 ; 
66 E. R. 675 ; on appeal (1865), 4 De G. J. A Sm. 
608, T.. O. 

Annotation : — Mentd. Gainfiborough v. Wat combe Teiro 

Cotta Clay Co., Bumilng v. CJainw borough (1886), 54 

L. J. Ch. 991. 

3347. Grant contrary to terms of trust— Lease 
void against lessee.] — A. made a voluntary sur- 
render of copyholds to a trustee upon trust for F., 
during her life, A., if at her death she left children 
who attained twenty-one, upon trust to sell A 
divide the money among them ; but if that event 
did not take place, upon trust fur A. in fee : after- 
wards, by a deed, reciting tliat the trustee was 
seised of the premises upon tinst for F., A her 
husband A A., the trustee, A F. A her husband, A 
A. concurred in demising the premises, for a valu- 
able consideration, to G. for a long term of years : 
— Held : the lessee was to be considered as having 
notice of the trust for the benefit of tlio children of 
F., & the lease was void as against them. — M alpas 
V. Ackland (1827), 3 Russ. 273 ; 38 E. R. 578. 
Annotations : — Refd. Jonoa v. Bmlth (1841), 1 Hare, 43 ; Re 

(jhafer & Randall's Contract, [1916] 2 (Jh. 8. 


8348. Implied power.] — A testator devised lands 
to trustees upon trust, out of the rents & profits to 
pay two annuities, & subject thereto to permit A., 
A after him his wife, to receive A take the rents 
A profits during their respective lives ; A after the 
decease of the survivor, ho devised the lands to 
their children : — Held : the trustees could grant a 
valid lease of the lands for a term of ten years, — 
NAYI.OR V. Arnitt (1830), 1 Ru.ss. A M. 501 ; 39 
E. R. 193. 

Annotations .’—in. F. Re Shaw’a Trusts (1871), L. K. 12 Eq. 

124. Reid. Wood V. Patteaon (1847). 10 Boav. 541. 

3349. .] — The ct. on a special case under 

Law of Properly Amendment Acts, 1859 A 1860 
(c. 35) A (c. 38). for its opinion declined to give 
power to trustees to grant leases of real estate for 
a term not exceeding ten years . — Re Shaw's 
Trusts (1871), L. R. 12 Eq. 124 ; 26 L. T. 22 ; 19 
\V. R. 1025. 

3350. .] — Testator, x>art of whose property 

consisted of land witli brick earth upon it which was 
being worked under a lease granted by him at a 
royalty gave his real estate to trustees u^ion trust 
“ to pay the rents, issues A profits ” to certain 
persons for tlieii* lives with remainders over. The 
will contained a trust for sale after the death of the 
last surviving tenant for life A a direction that 
until .sale the trustees should cause the real estate 
to be kept “ in good A tenantablo order A rex)air ’* : 
— Held : the trustees had an implied power to let 
the brickfield from year to year A the whole of the 
rents A royalties must bo paid to the tenants for 
life for the time being.- -Re North, Garton v. 
Cumberland, [1909] 1 Ch. 626 ; 78 L J. Ch. 344. 

3351. Lease from year to year.]— Authority of 
trust/oes to let from year to year. — M onson p. 
Essex (Lord) (1830), 8 1.. J. O. R. Ch. 169. 

3352. Confirmation of lease by beneficiary — Right 
of beneficiary to re-enter.] — W. bequeatlied certain 
leasehold jiremises to trustees, on trust to permit 
A suffer his wife to receive the rents, etc., during 
her life. Aftenvards the surviving trustee A the 
widow granted a Icnse of the iiremises, the rent to 
he paid to the widow A tlie lessors to have a power 
of re-entry upon non-payment of rent ; the lease 
disclo.sed the title of the widow, who, after the 
death of the trustee, entered on the premises : — 
Held: being a stranger to the legal estate, the 
power of re-entry could not be reserved to her, A 
the lease operated as a lease by the trustee A a 
confirmation by the widow. — Doe d. Barker v. 
Goldsmith (1832), 2 Cr. A J. 674 ; 2 Tyr. 710 ; 
1 L. .7. Ex. 250 ; 149 E. R. 293. 

Annotation Refd. Greenaway v. Hart (1854), 14 C. B. 340. 

3353. Agreement to grant underlease — Prlma 
facie inconsistent with trust for sale.]— An agree- 
ment by trustees of a will, to grant an underlease 
of their testator’s leasehold property is, prirndfade, 
inconsistent with a trust for sale of it. There may 
be, however, circumstances to justify the agree- 
ment ; but tlie ct. cannot enter into the considera- 
tion of those circumstances in a suit for specific 
performance between the trustees A the under- 
lessee, t he ccstuis que trust not being parties to it. — 
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88481. Implied power.] — Pltfs. were 
trusteefl under a will, holding the legal 
estate In the property devised & he- 
queathed, In trust to maintain them- 
selves & their children, with remainder 
over to the children upon the dooth of 
themselves ; with power to absolutely 
convoy the property & to exclude any 
child from participating In the re- 
mainder : — Held : pltfs. had Implied 
power to make all reasonable leases.— 
Brookk V. Brown (1889), 19 O. R. 


1 2 1. — CAN. 

3348 ii. .] — A Irustec in whom 

the legal estate is vested, & who has 
active duties to perform, may, without 
any express leasing power, make a yearly 
or other reasonable letting of tenantablo 
lands. — Fitzpatrick v. Warinu (1882), 
11 L. R. Ir. 35.— IR. 

q. Whether court may or ant lease — 
Lease with premium sanctioned where 
no leanna poioer in will .] — Whore a will 
contained ft trust for sale, but no power 
of leasing, the ct., under special cirrum- 


Ht-ances, authoHsed a lease with a 

W vmium.— II kigins. HiaaiNB r. 

rnoiNS (1911 ), 11 B. K. N. B. W. 270 ; 
28 N. B. W. W. N. 51.— AUS. 


p. Power to sell land (riven to 

trudees.]-~Re Keaiino's Wilt. (1906), 
20 N. /j. L. R. 640.— N.Z. 


t. Necessity for concurrence of all 
trustees .] — Where two of four trustees 
entered Into an agreement for the lease 
of certain trust property to pltf., but 
without the knowledge or assent of the 
other two, to whom under the clrcum- 
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Sect. 7. — Powers eie to real estate and chattels real * 
Siib-sect, I, A, & B.] 

Evans v. Jackson (1836), 8 Sim. 217 ; Donnelly, 
147 : 6 L. J. Cai. 8 ; 59 E. B. 87. 

Annolalions : — Reid. Be Walker & Oakehott’a Contract, 

11901] 2 Ch. 383 ; Be Judd & Poland & Skelolicr’s Con- 
tract, [1906] 1 Cb. 684 ; Be Chaplin & 8taffordshiro 

Potteries Waterworks Co. 'a Contmet, [1922] 2 Ch. 824. 

Mentd. Be Kemnal & Still’s Contract, [1923] 1 Ch. 293. 

3354. Refusal to sanction lease made by life 
tenant — Evidence of authority by trustees — Specific 
performance.] — A. having a life interest in promises 
vested in trustees who had a power of leasing, 
agreed to grant a lease for twenty-ono years to B. 
The trustees refused to grant a lease to B., on the 
ground that he was in insolvent circumstances, iSt 
that the p“ant of such lease would be a breach of 
trust against their cestuis que irufit. 

The ct. being of opinion that B. was entitled to 
specific performance, & that the trustees had given 
A. some authority to act, ordered the trustees to 
execute a lease to B. to the extent of A.’s interest. — • 
Neale v. Mackenzie (1837), 1 Keen, 474 ; 1 Jur. 
149 ; 48 E. R. 389. 

Annotation : — Mentd. Bull v. Barchard (1852), 16 Bcav. 8. 

3355. Whether power of sale included.] — 
Power to lease does not authorise a sale of lease- 
holds. —Gurney V, Gurney (1855), as reported in 
3 W. R. 353. 

Annotations : — Mentd. Tempost r. Tompost (185G), 2 K. & J. 

6.35; Gaskin v. lloffera (1866), L. It. 2 Eq. 284 ; Be 

Maroufi, Marcus r. Marcus (1887), .57 L. T. 399; Be 

Trotter, Trotter v. Trotter, [1899] 1 Ch. 764, 

3356. Application to court for power— Limitation 
of length of lease.] — The ct. on a special case under 
22 (Si 23 Viet. c. 35, <te 23 & 24 Vict. c. 38, for its 
opinion, declined to give power to trustees to gi'ant 
leases of real estate for a term not exceeding ton 
years . — lie Shaw’s Trusts (1871), L. R. 12 Eq. 
124 ; 25 L. T. 22 ; 19 W. R. 1025. 

3357. Benefit to estate.] — Testator gave his 

real estate to trustees for a term of one hundred 
years on trust to raise annuities, & to accumulate 
tJio rents & profits for twenty-one years, or until 
some devisee entitled in possession should attain 
twenty-five ; the accumulations to be laid out in 
real estate to be conveyed to the uses of the will. 
Subject to the term of one hundred years, he gave 
his real estate to A. for life, remainder to his first 
(fe other sons in tail male, with divers remainders 
(wer. He gave power to any tenant for life in posses- 
sion who should have attained twenty-one k> to 
trustees dming minoritie.s, to gr^ant building leases. 

A. had attained twenty-one, but not twenty-five, 
fi^he first tenant in tail in existence was an infant. 
T’he trustees having purchased a building estate, a 
petition was presented by the trustees <& A., «& the 
first tenant in tail, asking that power to grant 
building leases might be vested in the trustees so 
long as there should be no tenant for life in posses- 
sion who should have attained twenty-live : — 
Held : as aU parties interested concurred, the 
(‘xercise of a power of leasing would be beneficial 
to the estate, the ct. would give the power. — Re 
Harris’s Setixed Estates (1880), 42 L. T. 683 ; 
28 W. R. 721. 

3358. Duty to lease— Agricultural land.] — As a 


trustee it is his duty to keep the property in a 
proper state of cultivation. . . . The duty of a 
trustee is to let the farms from year to year in 
order to obtain sufficient rent & to keep the farms 

in a good state of cultivation (J^ssel, M.R.). 

Eomont (Earl) v. Smith, Smith v. Egmont (Earl) 
(1877), 6 Oh. D. 409 ; 40 L. J. Ch. 350. 


Annotations Mentd. Royal Bristol Permanent Bldg. Soc. 
V. Bomash (1887), 35 C!Jh. D. 390 ; Bolton Partners v. 
Lambert (1889), 41 Ch. D. 295 ; Clarke v. Ramuz, [1891] 
2 Q. B. 456; Leppiiigton v. Freeman (1891), 65 L. T. 
145; Be Read. [1894J 3 Ch. 238; Be London School 
Board & Foster (1903), 87 L. T. 700. 


3359. Power as against tenant for life — Under 
Settled Land Acts.] — Re Mansel’s Settled Es- 
tates, [1884] W. N. 209. 

3360. Fraudulent lease by one of twQ trustees 
— Recovery of possession by Innocent trustee.] — 
Isaac v. Worsten croft (1892), 07 L. T. 351 ; 
50 .T. P. .393 ; 8 T. L. R. 027. 

Charities.] — See Charities, Vol. VIIT., pp. 
360-303, Nos. 1607-1057. 

Settlements — Express power.] — See Settle- 
ments, Vol. XL., pp. 700 723, Nos. 2402-2553. 

Property of Infant.] — See Infants, Vol. 
XXVIII., pp. 201, 202-205, Nos. 602, 621-051. 


B. Validity of Exercise of Power. 

3361. Power “ to let to best advantage ” — 
Renewable lease.] — A renewable lease not incon- 
sistent with a covenant to let Ik, manage to the 
best advantage ; with reference to the subject a 
trust for creditors. — Kirkham v. Chadwick ( 1 807 ), 
13 Ves. 647 ; 33 E. R. 399. 

3362. Power to lease in possession — Grant of 
lease in reversion — Whether receipt of rent by 
cestui que trust cures defects.] — Devisees in trust, 
having the legal estate, with a power of leasing in 
possessions until the cestui que trusts attained 
twenty-one ; leases not conformable to the power 
held void in equity, <S: not confirmed by acceptance 
of rent. — ^Bowes v. East London Water Works 
Co. (1820), Jac. 324 ; 37 E. R. 873, L. O. 
Annotation : — Consd. Hicks v. Sallitt (1 854), 3 I)e G. M. & G. 

782. 

3363. .] — Under a power to trustees 

“ to lease premises for a term not exceeding twenty- 
one years, k, determinable as a former term of 
ninety-nine years was determinable, as they should 
think proper ” : — Held : sucli a power authorised 
only a lease in possession, & not in futuro . — 
8haw V. Summers (1819), 3 Moore, C. P. 190. 

3364. Power to lease with written consent of third 
party — Attestation of consent — Whether consent 
testified by being party to indenture.] — A power was 
given to trustees to demise certain premises, 
“ with the consent of A. in writing, duly attested ” : 
Held : the consent of A. ought to be attested by 
a witness, & that a demise by the trustees by 
indenture, “ with the consent <fe approbation of 
A., testified by her being a party to the indenture,” 
was not an execution of the power. — Freshpield 
V. Reed (1842), 9 M. k W. 404 ; 11 L. J. Ex. 193 ; 
162 E. R. 171. 

Annotations : — Refd. Seal v. aari(3ge (1881), 7 Q. B. D. 510 ; 

Re Parrott, Exp. Cullen, [1891] 2 Q. B. 151. 

3366. Parol consent — Subsequently wlth- 


stancos nolloo of the afirreemont could 
not bo Imputed, speciflo peiformanoe of 
the agreement was refused. -Mc- 
Kelvky V. Rourkk (1868), 15 Gr. 380. 


b. ——.]— Dalton v. Bakry (186( 
12 Ir. Jur. 271.— IR. 

c. Effect oj Trustees Acts Amen 
meni Act, 1894. s. 5.] —The ofTwt of tl 


above sect. Is to extend the powers of 
trustees having power to lease land fora 
term of not loss than fourteen years, so 
as to enable them to covenant to rode* 
miso to the lessee, his exors., adminis- 
trators, or assigns, the same promises, 
for the same period, & on the same 
terms, ns those of the original lease. — 
Be Dilwor'iii (1900), 18 N. Z. L. R. 
770.— N.Z. 


d. Power to trustees to sell or lease 


dt to postpone sale — Whether pmver to 
grant option to purchase .] — Horne v. 
Horne (1906), 26 N. Z. L. R. 1208.- 

N.Z. 
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6. Necessity for sanction of tenant 
for life— Whether lease set aside if 
sanction not obtained .] — Heiterman 
V. Taylor (1888), 15 O. R. 670. — 

CAN. 
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drawn — ^Enforceability of contract.] — The doctrine 
of part performance of a parol agreement is not to 
be extended by the ct., & it is inapplicable to a 
case where a trustee has a power to lease, at the 
request in writing of a married woman which has 
not been made. 

Land was vested in a trustee for the separate 
use of Mrs. E. a married woman, <& the deed gave 
the trustee a power to lease at the request in writing 
of Mrs. E. The trustee & Mrs. E. agreed by 
parol to let the property to pltfs., a lease was 
prepared ax)proved of & executed by the trustee 
iSi by Mrs. E. but before their solr. had parted with 
it <& before pltfs. had executed it, Mrs. E. recalled 
lier assent to it. Hhe had made no request to tlie 
trustee “in writing”: — Held: there was no 
contract binding on Mrs. E. & no part j)erformanc(‘, 
pltfs. could not enforce the agreement. — 
rillLLlPS V. Edwajids (1804), 33 Beav. 440 ; 3 
New Rep. 0.58 ; 55 E. R. 438. 

3366. Lease not conformable to power — Whether 
void In toto — Trustees of undivided moiety.] — 


& conveyed to him the estate so devised, upon the 
trusts, & subject to the powers expressed & declared 
by the will of M., &, for “ no other trust, intent, 
or purpose whatsoever.” By an indenture of 
lease between R. & B., certain part of the premises 
said to be described in & devised by the will of M. 
wore demised by R. to B. for twenty -one years, in 
consideration of the yearly rent of £1,100, the first 
five years of which rent was to be paid in advance, 
in manner therein provided, & the remainder, after 
the expiration of such five years by equal quarterly 
I payments : — Held : as the granting of such a lease 
was a breach of the trusts of the will of M., same 
ought to be declared void & set aside, & the 
premises assigned to the persons to be appointed 
trustees of the will of M. — Booth v. A’IIecketti’ 
(1803), 1 Moo. P. O. 0. N. H. 201 ; 0 L. T. 08 ; 
15 E. R. 070, P. C. 

3370. — - One demise of two estates— Held on 
distinct trusts.] — (1) Qu. ; whether in any case a 
lease by trustees by one demise of two estates 
held ujjon distinct trusts would not be a breach of 


Testator, seised in fee of an undivided moiety t 
in certain real estates, devised all Ids real A 
jjersonal estate to two persona, their lieirs, exors. \ 
& administrators, in trust, to receive tlie rents k> < 
profits, & pay thereout various annuities, which tliey ( 
were authorised to raise by mtge. of all or any 
part of the estates. Tlio will also contained a 
Xjower to the trustees to accept su minders of old 
leases & to grant new ones, with certain sxiecilied 
(‘onditions : — Held : as the trustees took an estate 
in fee in the free! i old & an absolute estate in the 
leasehold property, leases executed by the sur- 
viving trustee, though not conformable t<j the 
power, were valid at law, as to testator’s moiety.— - 
Doe (1. Blagrave c. STTi:piiJ<:Ns (1850), 15 L T. 

O. S. 541. 

3367 . Whether void or voidable.] — Where 

a lease is made by trustees in ex(*rcise of a power, 
wliich is areomj)amed by a proviso that no such 
lease shall be valid unless the lessee shall execute 
a counterpart cout/aining certain covcuianls ; 
Qu. : is the lease void. Scinhlc : it is only void- 
able at the option of the party entitled t/o take 
advantage. — Dorkkit v. Meux (1851), as report<‘d 
in 2 C. L. R. 807 ; 23 L. T. O. S. 144 ; 2 W. R. 
480. , , 

3368. Time within which power to be exercised— 
During continuance of estate limited to trustees.] — 
The estate of tlie trustees k> their heirs is to con- 
tinue only for such time as the objects of the trust 
require it ; the x)ower to lease is a power only, 
to bo exercised during the continuance of this 
estate so limited to them. — Doe d. Kimber v. 
tlAFE (1852), 7 Exch. 075 ; 21 L. J. Ex. 219 ; 19 

L. T. O. S. 144 ; 155 E. R. 1119. 

Aniiotalions : — CoDSd. Smith V. Smith (1862), 31 L. i** 

25. Refd. i^oad v. Watsou (185G), 2 Jur. N. S. ii. ; 

CoUior t\ M‘Bean (ISGr,). 34\lcttv. 426 ; Collier v.Waltere 

(1873), L. II. 17 Eti. 252. Mentd. Madun v. laylor (1876), 

45 L. J. Ch. 5G9. 

3369. Exercise amounting to breach of trust.] — 

M. by his will devised estates to trustees, m trust 
for his daughter, an infant, with power to the 
trustees to demise & lease the same for any term 
not exceeding twenty-one years “ at the best 
yearly rent that could be gotten for same respec- 
tively, without taking any fine or premium for tJie 
making thereof ” ; with power to appomt new 
trustees. In pursuance of this power the trustees 
some time afterwards, appointed R. sole trustee, 

f. Lease tiot confonnabU' to power i hetieficuiru utlains 


t. Lease tiot conformablf> to power . (IDOU), 29 N. Z. 

—Lease good in emiity— Excess term JIockkk (D^’KASKD) (IUoj;, 
being separable .] — Covebliu v. Joel, L. H. 59 1. w. . t. 7 fn 


being separable .] — Covebliu v. Joel, 
O. B. & F. 138.— N.Z. 
g. Duration of term — Until youngest 


trust. 

The fpiostion whether two or more sets of 
trustees for diiTerent properties, with dilTercnt 
ccsiuifi que trusty having sejiarat^e powers of sale, 
can exercise the ])owcrs of sale by selling the 
property, in one lot, must depend upon tlie par- 
ticular circumstances of the case fur the lime being 
under consideration (Baouallay, J.). — Tolson v. 
Sjieabd (1877). 5 Ch. D. 19 ; Id L. J. Ch. 815 ; 
30 L. T. 750 ; 41 J. P. 423 ; 25 W. R. 0<)7, C. A. 

Annotation Retd. Brown v. Belo, (1900] J Q. B. 346. 

3371. Necessity for consent of court — Where 
action pending.] — Pending a suit, A although no 
decree lias been made, it is proper that trustees 
sliould obtain tlie sanction of the ct. to their 
exercise of jiowers of sale A jevasing. --’Purner 
Turner (1802), 30 Beav. 414 ; 51 E. R. 949. 

3372. Power to lease to “ any person or persons 
— Lease to limited company.] —Trustees of a will 
had power to grant leases to any “ person or 
jiersons ” they should think lit : Held , this 
auihoris<Ml them to grant a lease to a limiU3d co. — 
Jie Jeffcouk’s Trusts (1882), 51 L. J. Oh. 507. 

Annotation Reid. Willmolt v. London Road Car Co. 

[19101 2 Ch. 525. 

3373. Powers exercisable by trustees as If abso- 
lute owners .] — Jte .Tackson, Jackson v. Jackson 
(1900), 41 Sol. Jo. 573. 

3374. Exercise offending perpetuity rule.] -- 

Testator by his will directed his trustees to stand 
possessed of all the mines A minerals beneath the 
surface of his residuary real estate, A of the rents 
A profit s thereof on trust to pay perpetual annuities 
to his daughters. TJie daughters were parties to 
a deed of family arrangement under winch power 
was given t() trustees to manage or lease the imnes 
A minerals in order to provide tlie moneys neccssaiy 
to pay tht‘ annuities. Under tlie will, the trusts 
of which were to be treated as incorporatc‘d in the 
deed the surviving husband of any daughter was 
entitled for his life to the annuity given to his wife 
by the will, A the deed contemplated the exercise 
of the power of leasing during the life of the sur- 
viving husband, who was not necessarily a person 
who was alive at the date of the execution of the 
deed \~Held : as the trustc'cs might have exercised 
then power of leasing so as to create for the first 
time a new interest in land after the perpetuity 
period had expired, the power of leasing was void. 

t 91 tiears \ ~~Ee ReFIVING (>0., LTD. V. GHEKNOOK PoRT 


h Three yexirs — Necessity to 

conform to sfatidc.l— G lebe Sugar 
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Sect. 7. — Powers as to real estate and chattels real : 

Sub-sect. 1, P., C.y D. & E,] 

— He Allott, Hanmer v. Allott, [1924] 2 Ch. 
498 ; 94 L. J. Ch. 91 ; 132 L. T. 141, G. A. 

Building leases.] — See Sub-sect. 1, C., post. 

Mining leases.] — See Mines, Vol. XXXIV., pp. 
639-640, Nos. 871-436. 

Renewal.] — See Sub-sect. 1, E., post. 

C. Building Leases. 

See Law of Property Act, 1925 (c. 20), 

8. 205 (1) (iii), &, firenera//2/j Landlord & Tenant, 
Vol. XXXI., pp. 88-95. 

8375. Power conferred by Act of Parliament.] — 

An Act of Parliament declared that certain here- 
ditaments should be vested in trustees, their heirs, 
& assigns, for the purpose of granting building 
leases, to contain specified covenants ; & went on 
to authorise the trustees to pay the costs incurred 
out of the rents, & declared the same to be a charge 
on the premises ; — Held : (1) the legal estate was 
vested m the trustees ; (2 ) the costs were a charge 
on the estate ; & the ct. had power to dii'ect a sale 
of the cori)us for payment of the costs ; a purchaser 
under the ct. could not object that tiic leases were 
invalid. — Dixon v. Wilkinson (1853), 1 Ecj. Hop. 
556 ; 22 L. J. Ch. 981; 21 L. T. O. 8. 297 ; 1 
W. It. 513. 

3376. Power during minority of tenant in tall — 
Execution of contract entered Into by late tenant 
for me.] — By a will devising real estate in strict 
settlement, ijowers of granting building leases were 
given to any tenant for life & to trustees during 
the minority of any tenant in tail. The tenant for 
life, in pursuance of his power, entered into a 
contract to grant a building lease, but died 'without 
liaving executed a lease, & was succeeded by an 
infant tenant in tail : — Held : the trustees had 
power to effectuate the contract of the tenant for 
hfe by executing a lease. — D avis ?;. Harford 
( 1882), 22 Ch. 1). 128 ; 62 L. J. Ch. 61 ; 47 Ij. T. 
640 ; 31 W. K. 61. 

3377. Validity of lease granted — Where no cove- 
nant to build.] — Testator by his will devised ^ 
bequeathed freehold <fc leasehold lands upon trusts, 
& empowered the trustees to contract for leases 
thereof with or without optional ijowers of purchase 
on the lessees, A to grant leases thereof either for 
building or other purposes, so that no lease of the 
site of a building should be made for more than 
ninety-nine years, & no lease for any other purpose 
for more than twent.y-one years & so that while 
leases for twenty-one years were to be at the best 
rents which could be obtained, building leases 
might be at a I'ent to increase progi-essively. After 
testator’s death the trustees granted to A. a lease 
of part of the freehold &- leasehold lands of testator 
for thii*ty-fivo years, with an option to purchase 
during the first twenty-one years of the term, & at 
an increasing rent as to the freehold part, by an 
indenture which recited that they had power to 
grant building leases, but contained no covenant 
to build, though it contained covenants to repair, 
amend, & keep, & to insure all messuages erected 
or to be erected on the land demised. A. exercised 
his option to purchase as to a leasehold portion of 
the demised property, which was duly assigned to 
him, & he afterwai*ds sold & assigned part of those 
leaseholds to C. C. contracted to sell to a pur- 
cliaser, & in order to avoid any question as to the 
validity of the lease by the trustees, a memorandum 
was indorsed upon it signed by A. & tlie trustees 
declaring that pursuant to Ijeases Act, 1849 (c. 26), 


the lease should be considered in equity as a con- 
tract for the gi*ant of a valid lease for Iwenty-one 
years. The purchaser , however, took the objection 
that the lease was invalid. Upon a summons 
taken out under Vendor Purchaser Act, 1874 (c. 78) ; 
— Held: (1) the lease though intended to be a 
building lease was invalid as such owing to the 
absence of any covenant to build, & being had as a 
building lease under the power it could not by 
the operation of Leases Act, 1849 (c. 26), be turned 
into a contract for the grant of a valid lease of a 
kind ditlerent from that which it was originally 
intended to be ; moreover, even if it could by 
this means be turned into an ordinary lease, it 
would be bad as such, inasmuch as the rent 
reserved on the freehold part was an increasing 
rent, which was not authorised by the power to 
grant ordinary leases ; (2) as there was no power to 
grant an option to purchase otherwise than in a 
valid lease under the power, the lease granted 
was invalid, the option to purchase must f^l with 
the lease. — HALiiEiT to Martin (1883), 24 Ch. D. 
624 ; 62 L. J. Ch. 804 ; 48 L. T. 894 ; 32 W. K. 
112. 

3378. — Rent not reserved in accordance with 
power.] — liALiii^TT TO Martin, No. 3377, ante. 

3379. Effect of validity of option to pur- 

chase.] — llALLETT TO Martin, No. 3377, ante. 

3380. Power Included in unrestricted power to 
lease.] - An unrestricted power of leasing includes 
a building lease . — He James, James v. Uregory 
(1896), 04 L. J. Ch. 686 ; 73 L. T. 1, C. A. 

Settlements .] — See Ss'rrLF.MENTS, Vol. XL., 
p. 762, Nos. 2912-2910. 

J). Miyiiny Leases. 

See Mines, Vol, XXXIV., pp. 6 9-640, Nos. 
371-435. 

E. Hcnewal of Leases. 

See^ generally, Landlord & Tenant, Vol. 
XXXr.. pp. 68-87; Seti'LEMJONTs, \'o 1. XL., pp. 
790-794, Nos. 3185-3230. 

3381. Exercise of discretion- -Power discre- 
tionary — Exercise for benefft of cestui que trust.] — 
On demurrer : — Held : trustees to whom a discre- 
tionary power was given of renewing leases, had 
not an arbitrary x>ower of renewal, but must 
renew when most for the benefit of the ccsiul que 
trust. — Milsington (Lord) v. Mulgrave (Earl) 
(1818), 3 Madd. 491 ; 66 E. K. 685. 

3382. Trust to renew on reasonable terms.] 

— Mortimer v. Waits, No. 3052, ante. 

3383. Form of lease to be granted by trustee — 
Covenant for perpetual renewal by testator.] — 
Testator covenanted for a i>erpetual renewal of a 
lease : — Held : the iii-oper forai of lease to be 
granted by trustees was a demise for tlie new term, 
reciting the original covenant by testator. — Copper 
Mining Co. v. Beach (1823), 13 Beav. 478 ; 1 
L. J. O. B. Ch. 84 ; 61 E. R. 184. 

Anvoiations : — FoUd. HexiRes v. BlaRrave (1864), 18 Boav. 

404. Expld. Hare v. Binges (1857), 4 K. & J. 45. 

3384. .] — Form of lease to be granted 

by trustees, under a covenant by a testator for 
perpetual renewal. 

Under such a covenant trustees are not bound 
to enter into a covenant to renew, but the original 
covenant, together with the decision of the ct. of 
the lessee’s right to a pei’petual renewal, should be 
recited in the lease granted by the trustees, & the 
trustees should purport to demise in obedience 
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thereto.— lIoDUKS v. Biaobavk (1864), 18 Beav. 
404 ; 52 E. B. 160. 

3886. Fines & expenses of renewal — Direction 
to pay — Leaseholds part of general fund — No 
apportionment.] — A. having given his real, lease- 
liold, & personal property, which leasehold was 
bishop’s leases, renewable, as a general fund, 
chai’god with annuities to trustees, to pay rents 
& l)rofits to B. for life, with remainder to pltf. ; 
the fines for renewing the leases, which ho directed 
should be renewed, are to be paid out of the whole 
fund, not apportioned between the tenant for life 

the remainder woman. — S tonjo v. Theed (1787), 
2 Bro. C. G. 213 ; 29 E. R. 135, L. 0. 

Annotatioiis :~0ons^. White r. White (1H04), 9 Von. ri.il. 

Expld. AUau V. Jittckhoufao 2 Vow. ic H. Go. Consd. 

Hhaftsbury v. Marlhorouph (18.33), 2 My. tc K. 111. 

Refd. Bradford v. Bi*owiijotm (1808), 37 L. J. t'h. 198. 

3886. Power to pay flnes & expenses — Sale 

of lease not authorised.] — A gift by will to trustees 
of leaseholds for lives in trust during the life of A. 
by &. out of the rents & profits or otlicrwise, to 
keep the premises in repair A: full lived, k. to imy 
the fines & expenses attending any renewals & 
repairs thereof, does not autliorise the sale of the 
whole lease in order to meet tlic exxiensos of 
renewal.— GrAUMsTONE v. Gaunt (1845), 1 Goll. 
677 ; 14 L. J. Ch. 102 ; 4 L. T. O. H. 310 ; 9 .Jar. 
78 ; 03 E. R. 550. 

3387. Bankruptcy of tenant for life.] — 

i’., by his will, devised certain freehold leaseliold 
property to a trustee, upon trust, to permit his 
son II. to reciive the rents duiing his life, subject 
to the jia^unont of rents performance of the 
covenants reserved <Sc contained by &: in the present 
or futui'C leases, whereby the leasehold jiremises 
were or should be held ; A also all taxes, fines, tS: 
expenses attending the saim* ; remainder upon 
trust for tlie sons of II. in f(‘e, as tenants in 
common. 'I’he tenant for life became hkpt. 
afterwards died, llis a&sign(*eH received a sum 
of £2,000 subseciuent to the bkpey. for rents: — 
Held : these rents were liable to tlui fines for 
renewal.— Hulkes c. Bahiujw (1829), Taiid. 204 ; 
48 E. R. 105. 

3388. — ’ Reference to determine method 

of contribution.] — Leaseholds for lives being de- 
vised in trust for X3artieb in succession, with a dii'cc- 
tion 1-0 renew out of the rents or by mtge. The ct. 
sanctioned a reference to the master to inquire 
whether it could be for the benefit of all i)artic8 
that the future fines for renewal sljould be pro- 
vided by an insurance on the lives of the cental que 
vies. 

Difficulties in arranging the xu’oijortions of the 
fines which the parties in succession ought to hear 
in such cases. — G reenwood v. Evans (1811), 4 
Beav. 44 ; 49 E. R. 264. 

Annotations: — Consd. Jones p. Jones (ISIG). ^ Hare, 440; 

Hayward r. IMlo (1870), 22 L. T. 893. Reid, Uudlostoii 

r. Wholpdale (18.56), 9 Hure, 775 ; Bute v. ityder (1884), 

53 \u J. Ch. 1090. 

3389. Liability of tenant for life — Right to 

receive fines for renewal of underlease.] — A lease- 
hold estate renewable being bequeathed with 
limitations in tlie nature of a strict settlement, the 
habit being to renew annually A to underlet, the 
decree declared, that the lines upon renewal ought 
to be paid out of the rents & profits ; A that the 
person entitled for life undertaking to pay those 
fines out of the rents A profits was entitled to the 
fines on renewal of the underleases ; A a renewal 
to such of the undertenants as should be desirous 
of it was directed. — Mili.es v. Miixes (1802), 0 Ves. 
761 ; 31 E. R. 1295. 

3390. — — Leaseholds part of general fund— 
Contribution by remainderman.] — Real estate, 


consisting of freehold, copyhold, A renewable 
leaseholds, devised upon trust for sale ; the pro- 
ceeds to go to A. for life, with remainder to her 
children. The children decreed to contribute to 
the renewal of the leasehold previous to sale. — 
Keib V. Robins (1838), 2 .lur. 773. 

.]~Sce Executors, Vol. XXIV., p. 639, 

No. 6646 ; A generally, IjANDLORP A Tenant, Vol. 
XXXI., pp. 84-87 ; SETTLEMENTS, Vol. XL., pp. 
791-793, Nos. 3193-3226. 

3391. Power to renew — Equivalent to trust J — 
Testator being possessed of leaseliolds for lives 
insured each of the lives, A by his will directed the 
insurances to be kept up A the leases renewed from 
time to time. He then gave his real A personal 
estate upon trust, subject to a life interest, for A. 
in tail; — Held: the trust for renewal was valid, 
but, subject to such trust, the moneys received by 
virtue of the policies were x^art of the personal 
estate of testator, A vested absolutely in the tenant 
in tail. 

A i)ower which, from the nature of the case, is 
one which trustees ought to exercise, will be 
treated by the ct. as a trust. — 31eller v. Stanley 
(1864), 2 i)e G. J. A Sm. 183 ; 4 New Rep. 124 ; 
10 L. T. 512; 12 W. R. 780 ; 46 E. R. 345, 
L. .7J. 

3392. Power to purchase reversion.] — 

Trustees witli power to renew have power to 
purchase the i-e version in leaseholds, undoi 
Ecclesiastical (bmmiHsioner’s Act, 1866 (c. 124) ; A 
that Act axq^lies to tlie estates of corpus, both 
aggregate A sole. — Hayward Rij.e (1870), 5 
Gh. Api3. 214; 22 L. T. 893; 18 W. R. 656, 
L. G. 

Annoiaiion : -Refd. Maddy v. Halo (187(1), 3 Ch. D. 327. 

3393. Renewal Impossible— Expiry of time for 
renewal -Failure of trust.]— Testator made his will 
in 1851, A thereby gave renewable leaseholds to Ids 
wife for life A then over, A gave his poponal 
estat-o to trustees upon trust to r(‘X)air A insure 
A renew his leaseholds at the accustomed tiiiics, A 
tlien to x>«'y the annual proceeds to his wife for 
life, A after her death to pay the corpus to chaiities. 
O’estalor died in 1873. The tiiuo for renewing the 
leaseholds hatl oxx^ired at the time of his death, A 
renewal had become imxJDSsible : — Held : the trust 
for renewal had failed altogether.— Pinfold v. 
Siiillingford (1877), 46 L. J. Gh. 491 ; 25 W. R. 
425. 

—Sec, gc 7 icrally. Settlements, Vol. XL., 

X)p. 793, 794, Nos. 3227-3230. 

3394-. Renewal Impossible- -Sale of leaseholds — 
Proceeds Invested.] — Testator gave to Ids trustees 
a tithe I’ont charge held under an ecclesiastical 
lease for twenty-one years which was in x)ractico 
renewed every seven years on xi^'^y^nt^nt of a fine, 
ujion trust to renew out of the x^rocceds, A to 
axndy the suri)lus in a certain way during the life 
of his wife, A directed that after her death it 
should form x>art of his residuary estate, lie gave 
his trustees power at any time to sell the leasehold 
interest. The lease having ceased to he renew- 
:~J[cld : the leasehold interest ought to bo 
sold A the proceeds invested, A only the income 
of this fund A of tiu! renewal fund applied as 
income. — Maddy v. Hale {1870), 3 Gh. D. 327 ; 
45 L. J. Gh. 791 ; 36 Ti. T. 134 ; 24 W. R. 1005, 


G. A. 

Annotaiions : — Apld. Barber's S. E. (1881), 18 Cla D, 

C24. Refd. Jte llanulagh’s Will 0884), 26 Ch. D. 690. 


3395. Trustees of renewable leaseholds — Power 
to accept smaller share of rents — Co-owners bearing 
burden of improvements.]— Bathurst v. Thistle- 
thwayte (1893), 37 Sol. Jo. 212. 
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Sect. 7.~ -Powers as to real estate and chattels real : 

Sub-se^t. 2, A. & B.] 

Hub-sect. 2. — Power of Hale. 

A. In General. 

Sce^ generally t Law of Property Act, 1925 (c. 20), 
ss. 23 33 ; Law of Property (Ameudment) Act, 
192(5 (c. 11), schod. ; Trustee Act, 1926 (c. 19), 
ss. 12-10. 

3396. Trustees postponing or accelerating sale — 
Cannot alter interest of cestui que trust.] — 

Trustees i)ostpomng, or accelerating the sale of 
estates d(‘ vised to them, will make no alteration in 
favour of the heir to the prejudice of ccstuis que 
trust. — Hawkins v. Chappel (1739), 1 Atk. 621 ; 
20 E. IL 391. 

Annntatiom : — Mentd. Martin v. Martin (1842), 12 Slin. 570; 

Welch V. Potcrhorotigh (Bp.) (1885), 15 Q. B. D. 402. 

3397. Trustee unable to show good title — Court 
will not restrain sale by trustee.] - The ct. will not 
restrain trustees for sale from completing a salt*, 
on the ground that they cannot show a good title. — 
liOBERTS V. Bozon (1825), 3 L. J. O. H. Ch. 113. 

3398. Trustee with discretionary power— Sub- 
mitting to decree for sale — Court not bound to 
execute sale.] — A trustee having discretion to sell 
the trust property submitted to a decree for sale 
in a suit instituted in relation to the trust : — Held : 
the ct. w'as not therefore bound to carry the sale 
into execution. — Polley v. Seymour (1837), 2 
Y & C. Ex. 708 ; 7 L. .1. Ex. Eq. 12 ; 1 .7ur. 968. 
Annotation : — Reid. Harding v. Trottor (1853), 21 L. T. O S. 

27U. 

3399. Postponement of sale — Right of tenant 

for life to Income.] — Testator devised a brickfield 
on trust for sale when the trustees should think 
it desirable. I'hey deferred the sale in the exercise 
of their discretion : — Held : the tenant for life 
was entitled to the royalties as income. — Miller 
V. MnJJi]R (1872), I.. 11. 13 Eq. 263 ; 41 L. J. (^h. 
291 ; 20 W. B. 324. 

Annotations : — Folld. Itc North, Gartou Cumhcilaiid, 

flDOD] 1 (^h. 625. Refd. Loppinffton v. Freeman (1801), 

05 L. T. 145. 

3400. Trustees of settlement with power of sale — 
Devise by tenant for life to other trustees — Whether 
powers over devised estate In trustees of settlement 
or trustees of will.] — The trustees of a settlement 
had vested in them a power of leasing during the 
minority of the beneficial owners, a power of .sale 
& exchange at the request of the tenants for life, 
& a power to cut timber, but they had no legal 
estate, except to preserve contingent remainders. 


The first tenant for life devised his own estates to 
other trustees in foe, to the same uses A subject to 
life powers as the settled estates stood limited : — 
Held : the powers over the devised estates were 
exercisable by the trustees of the settlement, ^ 
not by the trustees of the will. — Taylor v. Miles 
(18(50), 28 Bcav. 411 ; 3 L. T. 116 ; 6 Jur. N. S. 
1063 ; 64 E. B. 424. 

3401. — .] — By a marriage settle- 

ment real estate was conveyed to trustees upon 
trust after the death of the smwivor of the husband 
& wife “to pay A ti’ansfer the hereditaments & 
premises “to the children of the marriage as the 
survivor of the husband A wife should appoint. 
The settlement contained powers for the trustees 
to sell the property during the lives of the husband 
A wife A the suiwivor A duiing the lifetime 
of any child. The husband survived his wife A 
by his will appointed the property to trustees on 
trust for sale A conversion A directed them to 
stand possessed of the pioceeds upon a series of 
complicated trusts for the benefit of Ids children. 
The trustees of the will puiporting to act under the 
trust for sale therein contained contracted to sell 
the proi)erty. The purchaser took the objection 
that the proper per’sons to sell were the repi esenta- 
tives of the last surviving trustee of the settle- 
ment ; — Held : inasmuch as the trustees of the 
settlement were directed to “ pay A transfer “ 
the property to the api)ointees the trust for sale 
by the trustees of the w'ill was expressly authorised 
by the terms of the power A overrode the powers 
of sale contained in the settlement ; the trust(‘es 
of the will were tlie proper persons to sell t))(* 
property A could call for a conveyance of the legal 
estate. — He Adams’ Trustep:s A Ej<ost’s Con- 
tract, [19071 1 (^h. 696; 76 L. .T. Ch. 408; 90 
I.. T. 833 ; 51 Sol. Jo. 427. 

Annotation : — Distd. Pc MackoiuKS Bala v. Mackenzie, 

tlOlG] 1 Oh. 125. 

3402. Power of sale must be exercised for beneOt 
of cestui que trust— Not for benefit of trustees.] - 

Certain persons who w^ere seised in fee of a rent- 
charge of £120 a year, subdivided it into lifly- 
four parts, A sold thirty-four of such parts, A by 
a deed in consideration of £52 5.s*., paid by each of 
the purchasers, therein called “ beneOciaries,” 
the vendors, therein called “ trustees,” declared 
that they st ood seised of one fifty -fourth part of tlio 
rentcharge “ in trust for each of the beneficiaries, 
his heirs A assigns absolutely,” A that they 
stood seised of the remaining parts in trust for 


PART V. SECT. 7, SUB-SECT. 2.— A. 

l. Trust to divide real estate — Whether 

power of salt implied.] — A trust to divide 
leal estuto may confer an Implied power 
of sale upon the trustees, where, from 
the nature of the property & the number 
of shares Into which It Is to bo divided 
a sale is necessary to carry out the pro- 
vlHlons of tbo will. — G rant v. Grant 
(1914), 14 S. K. N. 8. W. 271 ; 31 

N. S. W. W. N. 103.— AUS. 

m. TI7io may convey ~ Person hnviny 
It gal estate.] — A ])erson having thelejfal 
estate in land may by conveyance at law 
pass Hueb estate, though It was firiven 
him in trust. — Doe d. Ferris i*.Gii.bert 
(1840), 6 N. B. B. (1 All.) 520.- CAN. 

n. Whether power of sale irons- 
ftrttblt to new trustees.] Itipoui' v. 
Howland (1864), 10 Gr. 547.— CAN. 

o. — - .] -Pe Gilmour & White 
(1887), 14 O. n. 694.— CAN. 

p. Piyht to convey — Congregation 
ceasing to taist.] — In an application 
under \’'eiidor & IhuvhascT Act, II, S. O. 
1887, c. 112, in which the surviving 
trustee of a congiejfation, w’hlch had 
sepaiatod & ooasod to exist, was making 
title to land belonging to the said 


congregation, hut useless for its original 
purpose: — Jit Id: the trust had not 
conic to an end. — Jte Wanht.ey & 
Brown (1891), 21 O. It. 34.— CAN. 

q. IVustffs unsucre H.sfuUy attempt- 
ing to stIL ‘Whole trust estate — Whethtr 
court ttnll sanction salt of part of estate.] 
— TnisU^es, ha\mg unsuccessfully 
otTcred for sale tii bloc piopcrty of the 
trust estate, consisting of a hotel be 
stores & a dock, & suhsequcutly the 
hotel & stores without the dock. 
1 eccived an oITci for the hotel by itself : 
— Held : the ct. had jurisdiction to 
express its appiovul, be in the circum- 
stances it was a case in which the 
jurisdiction ought to hi* exorcised.- - Pe 
Crawford, NEmoN Bkix (1900), 
20 C. L. T. 380 ; 32 O. B. 118.— CAN. 

r. Whether sale may be made by grant 
— Sub-fee -farm grants.] — A Inisrce for 
sale imdcr a will, with an unlimited 
power of leasing, is entitled to carry 
out the sale by granting suh-feo-fami 
grants or suh-leascs in consideration 
of fines & reserving rente exceeding in 
the aggregate the head -rent. — Alex- 
ander V. Clarke, [1920] 1 I. li. 47. — 
IR. 

t. Power to postpone sale of farming 


property — Whether implied power given 
to carry on farming business.] — I'owcr in 
a will givim to trust oes to postpone a 
sale of farming iiroperty docs not give 
them an implied power to carry on a 
farming huslness, & still less an Implied 
power to spend money in improving 
laud which at testator’s death was In 
a state of nature. — Bowler v. Street 
(1890), 8 N. Z. L. B. 669.— N.Z. 

a. Duty to comply n ith provisions 
of road statute.] Where trustees imder 
a will are empowered to sell the pro- 
perty in parts, it Is not only lawful for 
hut coinpulsoiy on them when selling 
a part of the said property to comply 
with Public Works Act, 1905, as to 
dedication & foimation of roads. — Pe 
Douglas (1907), 27 N. Z. L. B. 63.— 
N.Z. 

b. Sale must he for cash.] — Trustees 
with a bare power of sale must generally 
sell for cash. — Quill v. Hall (1908), 
27 N. Z. L. B. 545.— N.Z. 

0 , Power of court to grant leave to sell 
— Where land vested in trustees few 
leasing purpose^.] — ^W^hcre land is 
vested in trustees for the purpose of 
letting the same so that the rente may 
he used as on endowment for an 
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themselves, the said trustees in fee. There was i 
a covenant by each of the beneficiaries that in 
u of his wishing to sell his shai'e, he 

should first offer it to the trustees at a price to 
be ascertained, in case of dispute, by arbn., & 
there was a clause declaring that the trustees, or 
« trustees or trustee for the time being 

1 ^ deed, should “ respectively have 

absolute power of over the said rent & premises, 
exercisable at their or his discretion, without any 
primer consent on the part of any person ** : — 

.* the power of sale vested in the trustees by 
this deed was not one which they could exercise for 
their own benefit so as to enable them to forfeit 
the shares of tlio beneficiaries. — Ashworth v. 
Hopper (1875), 2 Hop. & Colt. 283 ; 1 0. P. 1). 

23! : If 

Annotation : — Refd. SiD^ncer v. Harrison (1879), Colt. 61. 

Power to vary investments.]— /S'cc Part VI., 
Sect. 5, post. 

Power to give receipts.]— Sect. 10, post. 

Power of sale to raise charges.]— Sect. 7, sub- 
sect. 7, post. 

Parties to conveyance.]— 8’ec Sale op Lami>, 
Vol. XL., pp. 271, 272, Nos. 2371-2380. 

Statutory power of sale.] — Sec Settlements, 
Vol. XL., pp. 753-755, Nos. 2823-2838. 

Settled land — Immediate binding trust for sale.] — 
See SET-rLEMENTs, Vol, XL., p. 729, No. 2002. 

Compound settlements — Effect of trust for sale — 
— Under Law of Property Act, 1925 (c. 20), sched. 1.] 
—Sec Settlements, Vol. XL., pp. 773, 774. Nosf 
3046,3047. 

Power of sale in settlements generally.]— >8cc 
Settlements, Vol. Xi.., pp. 705, 700, Nos. 2394- 
2401. 

71. Crcalio?} of Power. 

SeCf 7ioWf Trustee Act, 1925 (c. 19), s. 10. 

3403. Whether power of sale given —By direction 
to dispose of real estate.]— The directing the 
trustees to dispose of all his real personal 
estate, does not import to sell, but to manage it 
to the best advantage for the family. — Siiepfielh 
V. Orrery (Lord) (1715), 3 Atk. 282 ; 20 E. K. 
906, L. 0. 

Annotatioris Refd. Doo d. Cudofifan i\ Ewart (1838), 7 
Ad. & El. 636. Mentd. Lcthcullier v. Tracey (1754), 3 
Aik. 774 ; Thellusbou v. Woodford (1805), 1 Boh. & 1\ 
N. K. 357 ; Boo d. Chattaway v. ymlth (1816), 5 M. & W. 
J26 ; Graco v. Webb (1848), 18 L. J. Ch. 13 ; MeedH v. 
Wood (1854), 19 Bcav. 215 ; Browne c. Haimuoml (1858), 
John. 210 ; Walpole r. Latilctt (1862), 1 Now Hep. 180 ; 
UiidorhlU V. Itodcn (1876). 45 L. J. Ch. 266 ; He Hcwctt, 
Eldrldgo V. lies, [10J8J 1 Ch. 458. 

3404. By power of exchange.] — l»ower 

of exchange does not include a power of sale. — 
McQueen v. Farquiiar (1805), 11 Ves. 407 ; 32 
E. K. 1108, L. C. 

Annotations Retd. A.-G. r. Haujilion (1816), 1 Madd. 
214 ; Doo d. Knight r. Spencer, Doe d. Knight r. Sausmn 
(1848), 2 Exch. 752 ; Brawbcy v. Chalmers (1852), 16 Bcav. 
223 ; Bradshaw v Fane (1856), 25 L. J. Ch. 413; He 
Frith & Osborne (1876), 3 Ch. D. 618. Mentd. Wright v. 
Wakeford (1811), 17 Vos. 454 ; Moodlc v. Held (1816), 

IVIflYm .M a • Qmwl.ru / 1 U (Y 7 \ ft Cll... iir. 


Madd. 516 ; Hougham Sandys (1827), 2 Sim. 95 ; 
Hall V. Montague (1830), 8 L. J. O. S. Ch. 167 ; AUen v. 
Bradshaw (1835), 1 Curt. 110 ; Grecu v. Pulsford (1839), 
2 Beav. 70 : Campbell v. Home (1842), 1 Y. Sc C. Ch. Cas. 
664 ; Burdott v. Spilsbury (1843), 10 Cl. & Fin. 340; 
Butcher v. Jackson (1845), 14 Slni. 444 ; Warren v. 
Postlothwaito (1845), 2 Coll. 108 ; Vincent c. Sodor Sc 


Man (Bp.) (1849), 8 C. B. 905 ; DomviUo v. Lamb (1853), 

1 W. It. 246 ; Baker v. Bradley (1856), 2 Jur. N. S. 98 ; 

Cockcroft V. Sutcllflo (1856), 25 L. J. Ch. 313 ; Warde v. 

Dixon (1858), 28 L. J. Ch. 315 ; He Hlokett’s Trust (I860), 

2 L. T. 320 ; He Ilulsh's Charity (1870), L. K. 10 Eq. 6 ; 

Henty v. Wrey (1882), 2i Ch. D. 332 ; Itoss o. Tyser Line, 

The Celtic King (1804), 10 T. L. R. 222 ; Cloutto v. Storey, 

I1911J 1 Ch. 18. 

3406. By power to sell personalty — Invest- 

ment in real estate — Direction that real estate be 
treated as personalty.] — A settlement of personalty 
upon the usual trusts contained a power for the 
trustees to sell the trust funds, 6c invest in the 
jiurchase of real estate, to be held upon such trusts 
as would best correspond with the subsisting trusts, 
& that such real estate should be considered as 
personal estate for the purposes of the settlement. 
There was no exiiress power of sale over the real 
estate so purchased : — Iletd : the trustees had a 
power of sale over purchased real estate. — Tait v. 
Lathbury (1865), L. li. 1 Eq. 174; 35 Beav. 
112 ; 11 Jm-. N. 8. 991 ; 14 W. 11. 210 ; 66 E. U. 
837. 

Annotation : —Reid. He Gent & Kabon’s Contract, [1905] 

1 Ch. 386. 

3406. By power to invest & lend.] — 

Testator devised <Sc bequeathed his residuary 
estate to trustees, 6c empowered them to contmue 
the investment of the whole or any part of his estate 
in tile business of the firm in which he was a partner 
at the time of liis death, or to invest, reinvest, 6c 
lend any part of his estate to the lirm upon such 
terms as the trustees should think fit ’.-—Iletd : 
there was no power to th(; trustees to sell the real 
estate implied by the power given to invest 6c 
lend.— Sc Holloway, Holloway v, Holloway 
(1888), 60 L. T. 46 ; 37 W. U. 77. 

3407. By direction that money for sale 

accumulate.] —He (Ieorges, Bucrle v. Carter 
(1921), 127 L. T. 117 ; 65 Sol. Jo. 311. 

By power to raise charge.] Sect. 7, 

sub-sect. 7, post. 

By direction to pay debts & legacies.]- 

See Executors, Vol. XXI 11., pp. 313 ct scq. 

3408. Power of sale for particular purpose — 
Payment of debts — Restriction as to order in which 
property to be sold —No general power of sale 
created.] — J'estator devises lands in trust for the 
payment of liis debts generally, 6c desires that liis 
estate at A. shall be sold first, 6c if the produce of 
that estate be insufficient, then his estate at B. 
A purchaser will not be compelled to accept the 
title to B., unless the ct. is satisfied beyond sus- 
picion that the debts have not bo(‘u paid. — 
Pierce v. Scott (1835), 1 Y. 6c C. Ex. 257 ; 4 
L. J. Ex. Eq. 30. 

3409. Debts satisfied — General power 

of sale created.] — Testatrix gave, devised 6c 
bequeathed all the rest , residue remainder of her 
estate real 6c pei sonal not specifically disposed of 
by her will, aiter payment of her debts, etc., to 
trustees, upon trust to invest same in the funds or 
on real security, or, at their discretion, to keep 
same in their then state of investment : 4^, in a 
subsequent part of her will, she declai'ed that the 
receipts of the trustees for the purchase-money 
of any trust property sold by them under her will, 
should be good discharges to the purchasers of 
such property Held : the trustees were 


orphanage, & the deed of Hottleinent 
gives the trustees no powei* to sell, the 
ct. has power mider its general jmib- 
diotion to grant leave to sell the truist 
IJroperty . — He Skitleo L\nij Ac'j, 
1908, [1926] N. Z. L. It. 218.-N.2. 

d. .] — In vii’tuo of Trusts (Scot- 

land) Act, 1921, B. 4, It Is unnoocHsary 
for Judicial factors to apply to the 
ot. for special powers la every case la 
J. — VOL. XLin. 


uhkli (hey desfio to sdl or feu part of 
lijeir wards’ estates. It is for them to 
decide wliethcr the proposed sale or 
feu Is or Is not at vailaiice with the 
terms or purposes of their upjioint- 
nients. Sc It Is only In cases in whleh 
they think that It is at varlancis or in 
whicli they arc In doubt, that it is 
necessary for them to apply to the ct. 
for special powers. — L othian ’8 (Mar- 


quess) CuuATOu Bonis, [1927] 8. C. 
579.- SCOT. 

e. Whether hencfiHary may purchased 
— When trust-prouerty in which several 
henctleiarlos are Interested is exposed 
for sole by public roup one of tbo 
bcnellciarics may lawfully purchase. 
— Bhiell r. GuraKiK’B Trubtkeb 
( 1874), 1 R. (Ct. of Sess.) 1083.— 
SOOT. 


M M M 



898 


Tbusts and Trustees. 


Sect. 7. — Powers as to real estate and chattels real : 

Suh-aect. 2, <£: C.] 

authorised to sell a real estate comprised in the 
residuary devise, although all testatrix’s debts, 
etc., had been paid. — ^Affleck v. Jambs (1849), 
17 Sim. 121 ; 14 L. T. O. S. 2 ; 13 Jur. 769 ; 60 
E. R. 1074. 

Annotaiion Distd. lie Holloway, Holloway v. Holloway 

(1888), 60 L. T, 46. 

3410. “ Any other purpose ** — Sale of part 

of property for improvement of rest — Whether 
general power created.] — Re Norris, [1883] W. N. 
66, C. A. 

C. When Power Arises. 

3411. Power of sale on death of tenant for life — 
If mortgagee will not wait for money — ^Power only 
arises on refusal of mortgagee to wait.] — ^A., 
being possessed of a copyhold estate at F., subject 
to a life estate of B., & also subject to a 
rntge. devised his freehold & copyhold estates to 
trustees for his two daughters, in equal moieties, 
as tenants in common, & they provided, that in 
case the mtgeo. of the estate at F. would not wait 
<te take his principal & interest out of the rents & 
profits of that estate, after the death of B., then 
his trustees should have power to sell the estate, 
after the death of B., he then directed that the 
money arising from the sale should be first aiiplied 
to the discharge of the mtge., & his other debts, 
& the residue equally divided between his 
daughters. By subsequent codicils he directed 
the residue of his personal estate together with the 
money arising from the sale of the estate at F., 
to bo equally divided between his daughters : — 
Held : tliis does not constitute a fixed trust to be 
executed on the death of the tenant for life ; but 
only gives a power to the trustees to sell, on the 
mtgeo. refusing to wait for his money. — Bowman 
V. Mathews (1801), For. 103 ; 145 E. R. 1146. 

3412. Whether power can be exercised in 

lifetime of tenant for life.] — Meyrick v . Ooutts 
(1806), Sugden on Powers, 8th ed. 200. 

3413. .] — Where an estate was directed 

by testator to be sold after the deatii of a certain 
person, & the sale was made during the life of tliat 
person, under a decree, some of the persons 
interested in the proceeds being infants or not 
sui juris f the ct. would not compel the purchaser to 
accept the title. — Blacklow v. Laws (1842), 2 
Haro, 40 ; 67 E. R. 17. 

Annotaticms : — Folld. Want v. StalUbraHH (1873), L. R. 8 

Exch. 175. Mentd. Gouldor v. Oamm (1859), 29 L. J, Oh. 

135. 

3414. .] — Heft., with A., since 

deceased, sold a farm to pltf. under conditions of 
sale ; by the third condition it was stipulated that 
the vendors should deliver an abstract of title 
within seven days, “all objections & requisi- 
tions not stated in writing So delivered to the 
vendor’s solr. within fourteen days from the 
delivery of the abstract shall bo considered as 
waived, & in this respect time shall be of the essence 
of the contract ; & by the fourteenth condition, 


“ if the purchaser shall fail to comply with these 
conditions, his or her deposit shall be thereupon 
actually forfeited to the vendors,’’ who were to be 
at liberty to resell, & recover any deficiency & 
the cost of resale fi^m the purchaser. Pltf. paid 
a deposit of £300. An abstract of title was 
delivered within seven days ; & from the abstract 
it appeared that the vendors sold as trustees under 
a will which devised the estate to tliem on trust 
to pay the income to F., testator’s son in law for 
life, or to permit him to receive same, &, after his 
decease, on trust to sell the estate So hold the 
produce ” upon the trusts for the children of the 
said F. as therein mentioned ; it was further 
stated in the abstract that P. would join in 
conveying the property. It was objected by the 
purchaser, but not till after the expiration of 
fourteen days from the delivery of the abstract, 
that F. being still alive, the vendor’s power of 
sale had not arisen. In an action brought by the 
jiurchaser to recover his deposit : — Held : he was 
entitled to succeed. — Want v. Statjjbrash (1873), 
L. R. 8 Exch. 175 ; 42 L. J. Ex. 108 ; 29 L. T. 
293 ; 21 W. R. 685. 

Annoiaiions : — Reid. Soper r. Arnold (1887), 37 Ch. P. 90 ; 

Saxby u. Thomas (1890), 64 L. T. 65. 

3415. .] —Testator by his will dated 

in 1858, gave all his real So personal estate to 
trustees uj^on trust out of the proceeds of his 
personal estate, or if So so far as same should be 
insufficient, tlien out of the proceeds of bis real 
estate, to pay his debts ; & as to a certain house 
belonging to him, to permit his widow to occupy it 
during widowliood, k. on her second marriage or 
deatli to sell the same. OMio usual decree for 
administration was made by the ct., & the Chief 
Clerk found that all the debts had been paid out 
of tlie personal estate. By an order subsequently 
made on further consideration of the cause, it was 
ordered, with the consent of th(3 widow, who was 
still living, that the house should be sold ; So a 
contract for sale was entered into. The pui'chasor 
having objected that a good title could not be 
made : — Held : the trustees had no power of sale, 
So the objection was valid. — Carlyon v. Tkuscott 
(1875), L. R. 20 Eq. 348 ; 44 L. J. Ch. 180 ; 32 
L. T. 60 ; 23 W. R. 302. 

Annotation: — Refd. Re Tanquoray-Willaumc & Landau 

(1881), 45 L. T. 281. 

3416. — — .] — Vendors contracted to sell 

land as trustees for sale So the purchaser paid a 
deposit. Upon investigation of tlxe title it 
appeared that the vendors had no power of sale 
until the death of an existing tenant for life. The 
purchaser objected to the title, So the vendors 
thereupon offered to procure a conveyance from the 
tenant for life under the powei's of Settled Land 
Acts. 3’he purchaser declined to enl/er into a 
new contract with the tenant for life, & took out 
a summons under Vendor So Purchaser Act, 1874 
(c. 78), for the return of the deposit : — Held : 
the vendors were not entitled to compel the 
purchaser to enter into a new contract with the 
tenant for life. — lie Bryant So Barningham’s 


PART V. SECT. 7, SUB-SECT. 2.— C. 

2. Sale in default of payment of mm 
in excess of mm due .] — To secure ad- 
vances idlfs. assigned to deft. B. all 
their lutorest In a coal-mine on trust 
to carry on the same & In certain events 
to sue. B. made a demand on pltfs. 
for an amount largely in excess of 
what was due to him under the deed 
& In default of payment sold the 
property to the other deft. S. Sc S. : — 
HeW : B. did not stand in the same 
position 08 a mtgoe. but that be was a 
trustee, & consequently ho was not 


justified In soUiiig the ijroperty on 
pltfs. failing to tender the amount duo 
to him. — HARTEii V. Brown (1887), 
8 N. S. W. Eq. 8H.~ AUS. 

g. Power to sell whole of properly 
— For payment of debts left unpaid by 

f personal estate .] — Lands were dovlsca 
o trustees' to carry out the will of 
testator, who reserved six lots, which 
ho desired should be sold for payment 
of debts, not charged on lands; the 
residue to his grandohlldi*en : — Held : 
the trustees had a right to sell the 
whole of such property for payment 


of debts left unpaid by the personal 
estate & the lots specially appointed to 
be sold for that purpose ; & a piu’- 
ehaser who had not notice that all the 
debts not charged on lands wore paid, 
would bo justified in assuming that the 
trustees were properly proceeding to a 
sale. — Duff v. Mewburn (1869), 7 
Gr. 73.— CAN. 

h. For purpose of carrying out inten- 
tion of parties.}— Omjimy v. McNeil 
(1901), U N. S. R. 453.— CAN. 

k. Power of sale for paymerU of 
legacies .] — Where testator gave all his 
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CONTBACT (1800), 44 Ch. D. 218 ; 50 L. J. Ch. 036 ; 
63 h. T. 20 ; 38 W. B. 469, 0. A. 

AnnoMiona .‘--Consd. lie Head’s Trustees & Maedonald 
^ Cooke & Holland's Contract 
(1898), 78 L. T. 106. Distd. Re Baker & Solmon’s (Con- 
tract, [1907] 1 Ch. 238. Reid. London & Scottish Issue 
Oo. V. Adams (1898), 9 T. L. R. 396. 

3417. .] — Testator devised 66 be- 

queathed his real &> personal estate to trustees 
upon trust to pay the rents of the real estate, 
& the income of the personal estate to his wife for 
life, & after her death to sell &. convei’t & to divide 
the proceeds among liis children. lie then pro- 
ceeded to “ authorise ” his trustees or trustee to 
“ adjust &: pay all claims made upon my estate, 
& generally to act in the premises as my trustees or 
trustee shall in their or liis discretion think lit.” 


Ue appointed his trustees exors. of his will : — 
Held : this authority did not like a direction to 
pay debts, make it tlie duty of the trustees to 
pay debts out of whatever properl y of testator was 
vested in them, did not charge the debts on tlie 
real estate, 66 the trustees had not during the life 
of the widow any power to sell the real estate. — 
Re Head’s Trustees & Mac donald (1890), 45 
rh. i). 810 ; 50 L. J. Ch. 004 ; 03 H. T. 21 ; 38 
W. B. 657, C. A. 


Annotations: — Distd. Re Baker & Si'lnioTi’n Contract, 1907] 
1 Ch. 238. Consd. BricUca r. Snell, 11916] 2 A. .'>99 ; 
2?c^nailcH & Hutchinaon’H Oonlruct, [19201 1 Ch. 233. 
Refd. Bellamy v. l)cb«‘nham, [1891 ] 1 ('h. 412 ; London 
Scottiah Ihsuc Co. v Adams (1893), 9 T. L. 11. 396. 

3418 , — Advowson — Court has no power 

to order sale even though beneflcial.J — Testatoj- 
devised his advowson to trustees, to s<'ll on th<‘ 
death of A. 66 divide the produce amongst certain 
persons. A. was the incumbent, so that on liis 
death no sale could be made until the vacancy 
was filled up : — Held : the ct. had no jurisdiction 
to authorise a sale in the lifetime of A. on the 
ground that it would be beneficial to the parties. — 
Johnstone v. Haber (1845), 8 Heav. 233 ; 4 


L. T. O. S. 302 ; 50 K. B. 01. 

Annotalion: — Apld. Want v. Slalllhrass (1873), L, 11. 8 

Exoh. 175. 

3419. — Resettlement of share on infants 

in remainder.] — Conditions of sale, aft^er stating 
t hat the estate was by settlement limited to Mrs. C. 
lor life, with remainder to trustees in trust to sell 
for the benefit of her children, proceeded as 
follows : ” & there being three such children only, 
all of whom have attained the age of twenty-one, 
such children or their trustees shall if required, 
join in the conveyance to the purchaser ; but no 
objection to the title of tlie vendors shall be made 
on account of the sale taking place during the life 
of Mrs. C.” Two of the chil^en of Mrs. C. were 
married women, having children, who were minors, 
66 they had settled their portion of the money to 
arise from the sale of the estate in trust for them- 
selves for life, with remainder to then* children : — 
Held: neither the childi’cn of Mi's. C. nor the 
trustees liad legal capacity to join in a conveyance. 
—Mosley v. Hide (1851), 17 Q. H. 01 ; 20 L. J. 
Q. B. 539 ; 17 L. T. O. S. 106 ; 15 Jur. 890 ; 117 


E. B. 1216. 

Annotation : — Apld. Want v. Stalllbiass (1873), L. R. 8 
Exch. 175. 


3420. Revocation of life estates by codicil— 

Power taking effect immediately on death of tes- 
tator.] — Testator devised a liouse to G. for life, & 
aBer his death to E, for life, & after the death of 
the survivor to a trustee upon trust to sell & hold 


the proceeds in trust for his children then living, 
& issue then living of any deceased child or children, 
in substitution for their parent or parents, in equal 
proportions. Testator revoked the devises to G. 
& E. for life. G. & E. siu’vived testator : — Held : 
the devise to the trustee took effect immediately 
upon the death of testator, & thereupon tlio trust 
for sale arose. — Re Johnson, Danily v, Johnson 
(1893), 68 L. T. 20 ; 3 B. 808. 

3421. Power of sale with consent of tenant for 
life — Estate in remainder on existing life tenancy — 
Surrender of existing life tenancy to accelerate 
sale.] — Testator being seised of an estate in 
remainder, subject to the life estate of A., devised 
it to C. for life, with remainder in strict settle- 
ment, & empowered the trustees to sell it, with the 
consent of the tenant for life ” entitled in pos- 
session ” under his will. A. surrendered his 
life estate to C. to enable tlie trustees, with C.*s 
consent, to seU : — Held : they could make a good 
title. — Trukll V. Tysson (1856), 21 Heav. 437; 
25 L. J. Ch. 801 ; 27 L. T. O. S. 24 ; 2 Jur. N. S. 
630 ; 4 W. B. 409 ; 52 E. B. 928. 

Annotation :- Mentd. Re Petro’s Soltlmt. Trusts, Logh v. 

Petre, [1910] 1 Ch. 290. 

3422. Power to seU reversion — “ Or exchange for 
other lands in fee In possession ** — Trustees may 
seU before reversion In possession.] —Clark t. 
Seymour, No. 3520, post. 

3423. Power to sell one estate when necessary 
to pay off mortgage - Two estates subject to same 
mortgage- -Trustees may seU when second estate 
Uable for charge on first.] - Two estates, A. & B., 
wore subject to the same mtge. 3'ho owner, on 
the marriage of his son, settled A. in strict settle- 
ment, 66 the trustees were empowered “ from 
time to time, wh<*n 66 as occasion sliould requu'e,” 
to sell any part of A,, & pay off the mtge., so as to 
exonerate* B. Olio owner aiterwards mortgaged 
B., to pltf., but without any exiiress mention of the 
exoneration clause. Pltf. having hied a bill to 
enforce* the exoneiation clause, without making 
the trustees of the se'ttloment partif*s, it was dis- 
missed, with costs. 

The* time for exercising the trust for sale would 
seem to be, when the B. estate* w'ould be made 
liable to pay the charge on the A. estate. — 
Booke V. Kensington (Lohj)) (1856), 21 Beav. 
470 ; 25 L. J. Cli. 3(>6 ; 27 B. T. O. S. 32 ; 2 Jur. 
N. 8. 755 ; 4 W. B. 409 ; 52 E. B. 910 ; on appeal^ 
25 L. J. Cli. 567 ; 27 ].. T. (). 8. 163 ; 4 W. B. 
582, L. JJ. 

3424. Power of sale ** as soon as conveniently 
might be ” -Trustees may sell in lifetime of tenant 
for life.] — OVstator devised freedmlds 66 copyholds 
to his wdfe for life, with romaineler te> trustees in 
fe*e, in trust to sell the freeholds “ as soon as 
conveniently might be,” 66 the copyhohls ‘‘as 
soon as conveniently might be after liis decease ” : 
— Held : the absolute interest in the estate might 
be sold by the trustees in the life of the widow, 
with her consent.- -Mli.i.s v. Dhomore (1861), 30 
Beav. 101 ; 51 E. B. 828. 

3425. Power to convert residuary estate — Pre- 
mises to form part of residuary estate under certain 
circumstances — Circumstances not arising — Trus- 
tees cannot sell premises.] — Test^itor gave to 
liis wife the personal use of a leaseliold messuage 
for her life, she discharging the ground rent, etc., 
& paying a yearly rent of £50 to his trustees ; & 


real & personal estate to trustees upon 
trust, that all Ms property or the pi-otlts 
arising therefrom should go to pay off 
his debts & legacies, they to be paid in 
rotation, & as soon os debts & legacies 
wore paid, the trustees were to make 


oAur the entire of his property to bib 
sou — JI(ld : the truslA^es had no power 
to sell for payniont of the legacies, but 
they might b#»ll for payment of the 
debts only. — M‘Nealb v. Clahke 
(1838), 6 Ir. L. Rcc. N. S. 164.— IR. 


1. Opporivnity to make profit .] — 
Trustees — aiithorlbed by a settlement 
to lend the trust fund upon such 
security as they should think advan- 
tageous — laid out a portion of the 
I trust fimd in the purchase of lands In 
M M M 2 
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Sect, 7. — Powers as to real estate and chattels real : 

Sub-sect. 2, C, D.] 

he declared that if she should not think lit to reside 
therein then the premises should form part of his 
residuary estate. He then directed the conversion 
of his real, & the residue of his personal estate, &; 
gave a power to postpone such conversion, directing 
the rents & profits, in the meantime to bo deemed 
annual income. Under the trusts of the residue 
the widow took one-fourth of the income thereof. 
A railway co. liaving taken the premises under 
their compulsory powers, while the widow was in 
occupation, made an agreement with her as to her 
interest, & a separate agreement with the trustees. 
The latter declined to assign on the ground that 
the trust for sale had not arisen, «& required the 
consideration money to be paid into ct. On a 
special case : — Held : their contention was right, 
for though the house, subject to the interest of 
the widow, was part of the residuary estate, it 
would not bo a proper exercise of the trust to sell 
during the continuance of the occupation of the 
widow. — Smitji v. Great Northern Ry. Co. 
(1874), 23 W. R. 120. 

D. Duration of Power. 

See, now, Law of Property Act, 1925 (c. 20), s. 23. 

3426. Depends on Intention of donor of power.] — 
A devise of real estate to the use of tiaistees & 
their heirs upon trust, as to two undivided fifths, 
for two persons in fee, & as to the other three- 
fifths, upon trust for certain persons for life, with 
remainder to their children in fee. A ijower of 
sale was given to the trustees. Testator died in 
1830. All the trusts were exliausted except those 
of one share. It was the intention of testator, to 
bo gathered from the whole will, that the power 
of sale should extend to all the shares : — Held : 
a good title could be made to the whole property 
under the power. 

A general power of sale will be supported, if it be 
restricted, although not in express terms, yet 
by unavoidable inference, to the duration of the 
trusts which are within the legal limit of time : 
in other words, the intent of the power of sale is 
to be gathered from the language of testator 
(RoMiLi.y, M.R.). — Taite v. Swinstead (1859), 20 
Beav. 525 ; 33 L. T. O. S. 312 ; 6 Jur. N. S. 1019 ; 
7 W. K. 373 ; 53 E. R. 1001. 

A nnolation : — Apld. Be Horsnaill, Womorblcy r. Horsnaill, 
H90y] 1 Ch. G31. 

-.]—See Nos. 3440-3448, post. 

3427. Express power of sale — Exercise twenty- 
eight years after testator’s death.] — Where there is 
an express charge in a will for the payment of 
debts, the elapse of twenty-eight years from 
testator’s death will not bo a sufficient period to 
rebut the presumption that the debts have not 
been paid, although the cestuis que trusts have been 
in receipt of the rents & profits of the estate. 
Sernble : at the expiration of twenty-eight years, 
trustees can make out a good title under an 
express power of sale, or exors. under an implied 
power of sale created by the charge for the pay- 
ment of debts. — Sabin v. IIeape (1859), 27 Beav. 
553 ; 29 L. J. Ch. 79 ; 1 L. T. 51 ; 6 Jur. N. 8. 
1140 ; 8 W. R. 120 ; 54 E. R. 218. 

Annotations : — Coiisd. Rc Tanquemy-WlUaumo & Landau 
(1882), 20 Ch. D. 465. Refd. HoJkinson r. Quinn (1860), 
30 L. .T. Ch. 118 ; Re Whistler (1887). 35 Ch. D. 561 ; Re 
Venn & Furze’s Contract, [1894] 2 CJh. 101. 


3428. Time mentioned in trust instrument — 
Power may be exercised though time expired.] — 

The time of sale of lands by trustees elapsed, yet 
decreed to proceed in the sale. — Witchcot v. 
SoucH (1660), 1 Rep. Ch. 183 ; 21 E. R. 544. 
Annotation : — Apld. Pearco v. Gardner (1852), 10 Haro, 287. 

3429. .] — A devise of real Sc personal 

estate to trustees, with a direction for sale with all 
convenient speed & within five years, & to apply 
the proceeds in payment of debts & legacies, & 
invest the residue upon trusts for the widow Sc 
widow & children of testator : — Held : to empower 
the trustees to sell after the five years had elapsed. 
— Pearce v. Gardner (1852), 10 Hare, 287 ; 1 
W. R. 98 ; 68 E. R. 935. 

Annotation Hentd. Re Tunno’B Estate, Haikes v. llaikos 

(1890), 63 L. T. 23. 

3430. .] — Course adopted where a 

literal compliance with the terms of the power 
would bo mischievous to the estate, so as to save 
the trustees from responsibility. — C uff v. Hall 
( 1855), 1 Jur. N. 8. 972. 

3431. Power subsists as long as trust unper- 
formed — Although some of beneficiaries sul Juris.] — 

' Where an estate is devised in trust tor two 
daughters for life, with remainders in each moiety 
for their children at twenty-one, Sc a power of sale 
is given to the tiuistees, the iiowiT of sale subsists, 
though one daughter is dead, Sc her children have 
attained twenty-one. — T rdwer v. Knightley 
( 1821), 6 Madd. 134 ; 50 E. R. 1043. 

Annotations : — Apld. Talto V. Swiubtead (1859), 26 Bonv. 

525 ; Rc HorHTiaill, Woniorslcy v. HoiHimill, [1909] 1 Ch, 

631. Refd. Wood V. Whito (1839), 4 My. & Cr. 460. 

3432. All persons presumptively entitled sui 

Juris.] — Real estate was given by will to trustees 
upon trust to sell at their discretion at any time 
before the youngest or youngest surviving child 
or grandcliild of testator should attain twenty-one : 
Sc such parts as should not be sold were given to 
testator’s wife for life, Sc after her death, on the 
arrival of the youngest or youngest surviving 
child or grandcliild at the age of twenty-one, to 
such of Ills children as should be then living, Sc 
the issue of such of them as should be dead, as 
tenants in common ; — Held : though all the per- 
sons presumptively entitled had attained twenty- 
one, the power of sale was exercisable. — (J hapman 

V. Harris (1863), 2 New Rep. 56 ; 8 L. T. 306. 

3433. Share of one beneficiary vested In 

possession.]-— Where land is devised to trustees in 
trust for sale with a discretionary power of post- 
ponement, Sc the proceeds aie settled in trust for 
various beneficiaries, the vesting in possession of 
the share of one of the beneficiaries does not put 
an end to the power of postponement, or entitle 
that beneficiary to call either for an immediate 
sale of the entirety or for a conveyance of an 
undivided shore in the land . — lie Horsnaill, 
WOMERSLEY V. IIORSNAILL, [1909] 1 Ch. 031 ; 78 
L. J. Ch. 331 ; 100 L. T. 603. 

Annotaiions Re Klpplnff, Kippiug v. Kipping, 

[1914] 1 Ch. 62. Mentd. Re JordiHon, Italnc v. Jordleoii, 

[1922] 1 Ch. 440. 

3434. Marriage of one beneficiary — Other 

beneficiaries infants.] — Testator devised liis real 
estate to trustees in trust as to one-fifth part there- 
of, to pay the income to liis son W. for life Sc after 

W. ’s death to convey that part to his children Sc 
if any of his children died under twenty-one with- 
out issue, then to the surviving childi*en ; <fe if W. 


foe Himple ; an olTor having been made 
to pnrehaso the lands at a profit, the 
et. direetod the purchase to bo com- 
pleted, & the purchase -money to bo 
brought Into ct. to the credit of the 
trust. — Robinson v. Robinson (1876), 


10 I. K. Kq. 189.—IR. 

PART V. SECT. 7, SUB-SECT. 2. 

— D. 

m. Where power of sale in tmst deed 
repugnant to all other provisions — 


Power must he construed reasonably A 
—Re Ford & Hardy (Ont.), [1926] 
2 D. L. R. 749.— CAN. 

n. Whether power of sale extinguished 
— Death of trustee.] — Bkarns t\ Noad 
(1854). 4 Nfld. L. R. 33.— NPLD. 
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should have no children or if all his children died 
under twenty-one without issue, then their t-estator 
gave that one-llfth to three other sons, & his 
daughter E., equally, the share of E. to be settled 
in the same manner as one-fifth, originally devised 
for her benefit 4&; as to another fifth share testator 
directed his trustees to apply the income for the 
maintenance of E. till she attained twenty -five or 
married, & if she married before she attained 
twenty-five, in trust to settle it, & testator then 
gave the trustees a power of sale “ during the 
continuance of the trusts.” W. died, leaving three 
infant children. E. married under twenty -live 
& by her marriage settlement after reciting that 
the real estate devised by the will had not been 
sold but it was intended that it should be sold 
under the power contained in the will, she assigned 
to trustees all lier sliare in the moneys which 
should be produced by the sale of such real estates, 
ddae surviving trustee of the will contracted to sell 
the real estate of testator ; — Held : as to W.’s share 
the trusts were still continuing, his children being 
infants, & as to E.’s share, the trustee took a power 
of sale by implication, from the mode in which 
that share was treated in the settlement, & the 
contract for sale was therefore, enforced against 
the purchaser. — Wood v. White (1830), 4 My. & 
Cr. 400 ; 8 L. J. Ch. 209 ; 3 Jur. 117 ; 41 E. E. 
178, L. C. 

Annotaiion : — Refd. Forrand v. Wilson (1845), 15 L. J. Ch. 

41. 

3435. Effect of exercise changing devolution 

of property.] — A father, on the marriage of his 
daughter in 1800, settled real estate upon trusts for 
the separate use of his daughter for lite, with 
remainder in ca.se she survived her husband, which 
event happened, to her children, as tenants in 
common in tail, & limited the reversion to himself 
in fee. The settlement contained a collateral 
power of sale not in terms restricted as to time. In 
1850, the daughter’s issue being spent, & the 
daughter being a widow & more than seventy 
years of age, the trustee executed a deed pur- 

orting to be made in exercise of the power, & i-o 
e a conveyance of the fee simple : — Held : (1 ) the 
power was valid & subsisting at the date of the deed 
of 1850 ; (2) it w^as well exercised by that deed, 
although, under the trusts of the settlement, the 
ellect of its exercise w^as to change the devolution 
of the property, passing it, in tlie events which 
had happened, to the daughter absolutely. — 
l^ANTSBEKY V. CoLLiEU (1856), 2 K. & .7. 709 ; 25 
lu J. Ch. 672 ; 28 L. T. O. S. 35 ; 4 W. R. 826 ; 
69 E. R. 967. 

Annotafions : — As io (1) Apld. Talto r. Swinstcad (1859). 2G 

Beav. 625. Consd. Re Sndclcy & BaincB, [1894J 1 Ch. 

Apld. Re HorKunUl, WoinerBlcy r. Horanaill, [1909] 

1 Ch. G31. Refd. Peters v. Lewes & Fast Grlnstead Ry. 

(1881), 18 Ch. D. 429 ; Re Stamford & Warrington, 

Payne r. Grey, [1911] 1 Ch. 255 ; Re Allott, Hanmer v. 

Allott, [19241 2 Ch. 498. 

3436. Annuities charged upon real estate — 

In aid of personal estate.] — A power of sale of real 
estate given to trustees is not extinguished until 
all the purposes for which it was originally created 
have ceased to exist, & those purposes may include 
the payment of annuities charged upon the real 
estate in aid of the personal estate . — Re Kaye & 
IIoylr’s Contract (1909), 53 Sol. .To. 520. 

3487. Although reversioners acquire vested 

Interests — In lifetime of tenant for llfe.]-y-Testator 
directed the trustees of his will at such times & in 
such manner as they should think fit to soil his 
copyhold estate, Sc to hold the proceeds in trast for 
his widow for life, & after his death for his children. 
He left six children, all of whom attained a vested 
interest & were sui juris. The widow & three 
children brought an action for partition of the estate ; 


the other children, who were defts., demurred : — 
Held : the trustees had a trust for sale, not a mere 
power ; & it was not put an end to by all the 
reversioners attaining a vested interest ; <te 
therefore the ct. had no jurisdiction to decree a 
partition under the Paitition Act. — Biggs v. 
Peacock (1882), 22 Ch. D. 284 ; 62 h. J. Ch. 1 ; 
47 L. T. 341 ; 31 W. R. 148, C. A. 

Annotations Distd. Re Tweedie & Miles (1884), 27 Ch. D. 
315. Refd. Dodd v. CattoU, [19141 2 Ch. 1 ; Re Goswell’s 
Trusts, [1915] 2 Ch. 106. Mentd. Vanncck v. Bonham 
(191G), 80 L. J. Ch. 7. 

3438. .] — Taitb V. Swinstead, No. 3426, 

ante. 

3439. — -,] — A power of sale in a settlement is 
not restricted so as to bo exercisable only within 
the limits which a beneficial interest must vest, 
but it may be exercised as long as the beneficial 
interests continue, so as to constitute the estate 
a settled estate . — Ke Brown’s Settlement (1870), 
L. R. 10 Kq. 349 ; 39 L. J. Ch. 845 ; 18 W. R. 945. 

3440. Whether power of sale extinguished — By 
subsequent appointment to trustees by will— Power 
may still be exercised by trustees.] — In 1814 
estates were limited to such uses, etc. as A. should 
appoint, &, in default of appointment, to him for 
life, remainder to his son for life, remainder to the 
son’s first & other sons in tail male ; & those limi- 
tations were followed by powers of leasing, & selling 
Sc exchanging, the latter of which was to bo 
exercised during the life of A. Sc his son, Sc, with 
their consent. In 1830, A. being desirous of 
relinquishing his life interest, appointed the 
estates to his son for life, romaiuder to the uses, 
upon the trusts Sc subject to the j)ower8 expressed 
Sc contained in tlic deed of 1814, ulterior to the 
limitations therein for the lives of A. Sc liis son : — 
Held : though the power of sale Sc exchange was to 
operate in derogation of the life estates, it was not 
destroyed by the deed of 1830. — Morgan v, 
Rittson (1848), 16 Sim. 234; 17 R. J. Ch. 419; 
11 L. T. O. S. 238 ; 12 Jur. 813 ; 60 E. R. 863. 

3441. Power given to two trustees — Death 

of one trustee.] - Lane v. Uebenham, No. 3168, 
ante. 

3442. By death of tenant for life — Continues 

for reasonable time for purpose of division.]-^ 

The power of sale given to the trustees by the will 
did not determine on the death of the tenant for 
life, but might have been exercised within a 
reasonable time afterwards for the purpose of 
dividing the property. — Peters v. Jj^wes Sc East 
Grinstead Ry. Co. (1881), 18 t'h. I). 429 ; 50 
L. J. ('h. 839 ; 45 L. T. 234 ; 29 W. R. 874, C. A. 

Annotaiions : — Consd. Re Cotton’s Trustees & School Board, 
for Loudon (1882), J9 Cli. D. 624. Apld. Re Henzcll, 
Ilolirate V. Hiiinphrls, [1887] W. N. 240 ; Re Sudeley & 
Balnea, [1894] 1 Ch. 334. Consd. Re Dyson Sc Fowke, 
[1896] 2 Ch. 720. Refd. Biprprs r. Peacock (1 882). 31 W. R. 
148 ; GoodJer v. Ednnuids, 11893] 3 Ch. 455 ; Re Kaye & 
Hoyle’s Contract (1909), 53 Sol. Jo. 520 ; Re Allott, 
Hanmer v. Allott, [1924] 2 Ch. 498. Mentd. Re Wllton’a 
S. E., [1907] 1 Ch. 50. 

3443. .] — A trust for sale is not 

put an end to by the beneficiaries attaining vested 
interests in the settled property, where there has 
been no imreasonable delay in the exercise of the 
trust. 

Property was vested in trustees upon trust for 
sale with the consent of H., & his wife Sc the sur- 
vivor during their lives. Sc after their death at the 
discretion of the trustees. Sc to hold the proceeds 
upon trust for the wife & II, successively for life, 
with remainder to the children on attaining 
twenty-one or marriage equally. 11. died in 1878, 
having survived his wife, Sc there were three 
children, all of whom were adult. The property 
was sold in 1884 : — Held : the trust for sale was 
exercisable without the concurrence of the bene- 
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Svb-sect, 2, D., E, <fc F. (a).] 

flciaries. — Rp Tweedie & Miles (188i), 27 Ch. D. 
316 ; 64 L. .T. Ch. 71 ; 33 W. H. 133. 

Annotatiovs : — Distd. Re Sudeloy & Baines, 11894] 1 Ch. 334. 

Consd. He Donglas & Powoll’s Contract, [1902] 2 Ch. 296. 

Apld. He Horsnalll, Womersloy v. Horsnaill, 11909] 1 Ch. 

631. Refd. Dodd v. Cattell, [1914] 2 Ch. 1. 

3444. .1 — Re IIenzeix, Holgate 

V. Humphhis, [1887] W. N. 240. 

3446. -- '.] — Re Powell, Bodvel- 

Koberts V. PooiJEJ, [1918] 1 Ch. 407 ; 87 L«. J. Ch. 
237 ; 118 L. T. 667 ; 62 Sol. Jo. 330. 

3446. Interest of all beneficiaries absolutely 

vested — Question of intention.] — A power given to 
the trustees of a settlement or will to sell land 
comprised in it can be exercised by them after 
the property has, under the trusts, become abso- 
lutely vested in persons who are sui juris, if on the 
construction of the instrument it appears to be the 
intention of the settlor or testator that it should 
be then exorcised, provided that the i)ower in its 
creation was not obnoxious to the rule against per- 
petuities, & that the cesiuis que trust have not put 
an end to the trusts by electing to take the property 
as it stands . — Re Cotton’s Trustees London 
School Board (1882), 19 Ch. D. 624 ; 51 L. .T. Ch. 
614 ; 46 L. T. 813 ; sut) nom. Cotton v. T^ondon 
School Board, 30 W. H. 610. 

Annotations .’—Apld. He Kudelcy & Baines, [1894] 1 Ch. 334. 

Distd. He Dyson Sc Fowke, [1896] 2 Cli. 720. Apld. He 

Jumj), Calloway v. Hope, [1903] 1 Ch. 129 ; He Horsnaill, 

Woiuersley r. IloisnaiJl, [1909] 1 Ch. 631. 

3447. .] — It is a question of 

intention whether a power of sale of real estate 
given to trustees of a deed or will can be exercised 
by them after the benefleial interest in fee has 
vested absolutely ; & the ct. has to look through 
the instrumtmt to ascertain whether such an 
intention is manifested. 

Whore an intention is shown that the power 
should be exorcised for the purposes of division 
of the estate among the persons absolutely entitled, 
the power does not determine on the death of the 
last tenant for life, but remains exercisable for a 
reasonable time afterwards for that purpose, &, 
being so exercisable, does not infringe the rule 
against perpetuities. —Re Mudeley (Lord) A; 
Baines & Co., [1894] 1 Ch. 334 ; 63 L. J. Ch. 194 ; 
70 L. T. 549 ; 42 W. R. 231 ; 38 Sol. Jo. 128 ; 8 
K. 79. 

Annotations : — Distd. He Dyson & Fowko, [18961 2 Ch. 720. 

Apld. He Horsnaill, Womersloy v. Hoi’snalll, [1909] 1 Ch. 

631. Retd. He Jump, Galloway v. Hope, [1903] 1 Ch. 

129. 

3448. - .] — The question as to 

when a power of sale given to trustees become.«i 
extinguished is a question of the intention of the 
donor of the power. Accordingly, where the bene- 
ficial interest in trust i^roperty has vested abso- 
lutely, but a conveyance of the property from the 
trustees has not been called for, the trustees’ power 
of sale continues to exist in every case where this 
appears to have been the intention . — Re Jump, 
Gai.loway V. Hope, [1903] 1 Ch. 129 ; 72 L. J. 
Ch. 16 ; 87 L. T. 602 ; 51 W. R. 266. 

8449. .] — Be Douglas & 

Powell’s Contract, No. 3586, post 

8450. Trustees of will having powers of 

tenant for life — Fee simple In trustees — Law of 
Property Act, 1925 (c. 20), Sched. 1, Part II. 
Paras. 5, 6 (c).] — Under the will of Lord S., imme- 
diately before the coming into operation of above 


Act, the entirety of his Lancashire estates was 
limited to trustees for a term of one thousand 
years, with power to sell or exchange. In the 
meantime, & subject thereto, H. & G. were each 
entitled to a life interest in an undivided moiety 
of the estate. During the existence of the term the 
trustees were entitled to the rents & profits of the 
estate, wliich were to be applied in paying off 
incumbrances: — Held: (1) para 1 of Part IV. of 
the h^t Schedule to above Act, applied to land 
held in imdi\’ided shares vested in possession only 
when two elements were present, namely, the 
absence of any antecedent freehold estate, & 
present immediate beneficial enjoyment by posses- 
sion, physical or notional, & therefore did not 
apply to this case ; H. & G. were not “ a person 
entitled to the income of ‘ land’ ” who h^ the 
powers of a tenant for life under s. 20, (1) (viii), 
of Settled Land Act, 1926 (c. 18) because, undi- 
vided shares in land being excluded from the 
definition of “ land ” in that Act, it was impossible 
for two undivided moieties of land to constitute 
“ land ” within the sect. ; & as the entirety of the 
estate was settled by the will, & there was no 
tenant for life, or person having the powers of a 
tenant for life, the tnistees of the will had the 
powers of a tenant for life, & the fee simple was 
vested in them under above paras. & Settled l^and 
Act, 1925 (c. 18), 8. 23 (b) ; (2) the powers of sale 
<fe exchange & other powers given to the trustees by 
the will remained exercisable by them. — Re 
Stamford & Wabrincjton (Earl), Payne v. 
Grey, [1927] 2 Ch. 217 ; 96 L. J. Ch. 461 ; 137 
L. T. 033 ; 71 Sol. Jo. 020. 

Effect of rule against perpetuities .] — See 

Perpetuities, Vol. XXXVII., pp. 91, 92, 115-117, 
Nos. 283, 284, 464-480. 

By resettlement of estate.] —Ree Settlements, 

Vol. XL., pp. 774, 785, 786, Nos. 3050, 3157-3161. 

Sale with consent of tenant for life- -Bank- 
ruptcy of tenant for life .] — See Settlements, Vol. 
XL., p. 706, Nos. 2397, 2399. 

~ - - — Tenant for life parting with interest.] — 
See Settlements, Vol. XL., pp. 705. 706, Nos. 
2394-2397. 

H. What Power of Sale Includes. 

See, now, Trustee Act, 1926 (c. 19), s. 12. 

3451 . Trust to raise money by sale or mortgage 
— Money raised by mortgage— Whether sale to pay 
off mortgage allowed.] — Qu. : under a trust to 
raise money by sale or sales, mtge. or mtges., 
whether the truste(‘s, having raised the money by 
mlge., can afterwards sell to pay off that mtge. — 
Pai.k V. Clinton (Lord) (180.5), 12 Ves. 48 ; 33 
E. R. 19. 

Annotations: — Refd. Milligan v. Mitcholl (1835), 4 L. J. Ch. 

281; Ramflhottom v. WaUls (1835), 5 L. J. Ch. 92; 

Thorneycroft v, Crockett (1848), 2 H. L. Cafi. 239 ; Poge 

V. Cooper (1853), 16 Beav. 396 ; Jennings v, Jordan (1881 ), 

6 App. Can. 698. Mentd. Cholmondeloy v. Hinton (1820), 

2 Jac. & W. 1 ; Watts w. Hyde (1847), 2 Ph. 406 ; Ken- 
sington V. Bouverlo (1854), 19 Beav. 39 ; Darnley v. 

L. O. & D. Ry. (1863), 1 De G. J. & Sm. 204. 

3452 . Power to sell & exchange — Payment for 
owelty of exchange authorised.] — The donees of 
a power of sale & exchange, may pay money for 
owelty of exchange, although they are not ex- 
pressly authorised so to do. — Bartram v. Which- 
COTB (1833), 6 Sim. 86 ; 58 E. R. 627. 

3453 . Whether sale permissible when no 

exchange contemplated.] — (1) Construction of a 
power of sale & exchange in a settlement. Circum- 
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o. Whether power to mortgage.] — Re 
Bingham’s Trusts (1867), 6 N. S. 
W. S. C. K. (Eq.) 97.— AUS. 


S . .1 — No WLAN V. Logie (1859), 

r. 88.--0AN. 

q. .] — A. convoyed his property 

to B. In trust, to convert the same 


Into money : — Held : a mtge. was not 
authorised by the trust for sale, &r 
was only valid to the extent of B.’s 
heneheial Interest, if any, In the 
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stances in which the exercise of a power of sale, 
although not inconsistent with the terms in which 
the power is created, would notwithstanding be a 
breach of trust 

(2) Reciprocal duties of tinistoes &; cestui que 
t Trust where it becomes necessary to raise money to 
discharge incumbrances on or otherwise deal wil.h 
the trust property. — ^M arshall v. Sladdbn 
( 1849), 7 Hare, 428 ; 19 L. J. Ch. 67 ; 14 Jur. 
106 ; 68 E. K. 177. 

An^taiions Ilcynoll v. Sprye (1849), 8 Haro, 

222; A.-G. v. Chesterfield (18r)4), 18 Beav. 596; Baker 
V. Loader (1872), L. R. 16 Eq. 49 ; Barnes v. Addy (1873), 
28 L. T. 398 ; Woise v. Wardle (1874), L. R. 19 Eq. 171 ; 
Tabor v. Cunningham (1876), 24 W. II. 153. 

3454. Not sale with reservation of minerals.] 

— power of sale <fe exchange does not authorise 
trustees to sell the lands with a reservation of the 
minerals. — B uckley v. Howell (1861), 29 Beav. 
646 ; 30 L. J. Ch. 624 ; 4 L. T. 172 ; 7 Jur. N. H. 
536 ; 9 W. R. 644 ; 54 E. R. 739. 

Annotations ;--Coilsd. Re Gladstone, Gladstone v. Gladstone, 
[1900] 2 Ch. 101. Refd. Re Nevill & Newells’ Contract 
(1899), 09 L. .T. Ch. 94 ; Re Rutland’s S, E., Rutland v. 
Bristol, [1900] 2 Ch. 206; Re Chaplin & Staffordshire 
Potteries Waterworks Co.’s Contract, [1922] 2 Ch. 824. 
Whether partition permissible.] — /SVe Parti- 
tion, Vol. XXXVI., pp. 305, 300, Nos. 32-38. 

3455. Power to sell — Option to purchase cannot 
be given.] — Under a simple trust or power for 
sale . . . the trustee cannot enter into a contract 


of this kind [option to purchase] binding those 
who may succeed him in the trust, to sell at a 
future time, at a price now fixed, without exercising 
any judgment whether the thing is beneficial or 
not at th(‘ time (Parker, V.-C.). — Clay v. 
Rufford (1852), 6 l)e G. 6c 8m. 768 ; 64 E. R. 
1337. 


Annotations Apld. Ooeanio Steam Navigation Co. r. 
Sutherl)oiTy (1880), 16 Ch. D. 239, n. Refd. Re Ferunh- 
Orphan Asylum (1867), 17 L. T, .69. Mentd. Grant v. 
United Kingdom Switchback Ry. (1888), 40 Ch. D. 13.6. 

3456. .] — Tt would be most dangerous 

if a trusti'e could enter into a contract for sale 
binding the estate for some years afterwards 
whatever might be tlie alteration in the value of 
the property (Jaries, L.J.). — Oceanic Steam 
Navigation Co. v. Sutherberry (1880), 16 Ch. 14. 
236 ; 50 L. J. Ch. 308 ; 43 L. T. 743 ; 45 .T. 
238 ; 29 W. R. 113, C. A. 

Annotations; — Consd. Johnson r. Clarke, [1028] Ch. 847. 
Refd. Re Judd Poland & Skolobcr’s Contract, 11906] 
1 Ch. 684 ; Re Chaplin 8c Staffordshire I’otterics Water- 
works Co.’s Contract, [1922] 2 Ch. 824. Mentd. Re 
Cooi)er, Cooper v. Vescy (1882), 20 Ch. i). 611 ; Now 
Windsor Cojpn. v. Stovell (1884), 27 Ch. i). 665 ; Hewson 
t). SheUey (1913), 82 L. J. Ch. 551 ; He K(*mnal & StlU’s 
Contract, [1923] I Ch. 293. 

3457. To pay off mortgage on property — 

Property may be sold subject to mortgage.] — 

Under a trust to sell property which was subject 
to a mtge., & out of the proceeds to pay off the 
mtge. & pay the surplus to the intgor. : — Held : 
a sale subject to the mtge. was valid. — ^Manser v. 


Dix (1867), 8 De G. M. & G. 703 ; 3 Jur. N. S. 
252 ; 44 E. R. 561, L. JJ. 

8468. Grant of lease without power — Sale 

subject to lease.] — Trustees who had a power of 
sale, but no power of leasing, tirst granted leases 
& afterwards sold subject to them. Infants 
being interested tlie ct. afterwards sanctioned the 
sale on their behalf ; — Held : the purchaser was 
bound to complete. — ^IMiciiolls v. (^.orbett (1865), 
34 Beav. 376 ; 55 E. R. 080 ; am., 3 De O. J. & 
Sm. 18, L. JJ. 

Whether mortgage authorised.] — See 

Mortgage, Vol. XXXV., pp. 281, 282, Nos. 349- 
355. 

Power of sale to pay debts — Lands subject to 
mortgage — Debts satlsBed — No power to redeem.] — 

See Mortgage, Vol. XXXV., p. 351, No. 941. 

F. Exercise of Power. 

(a) In General. 

3459. Necessity for all trustees to concur.] — 

Anon. (1363), .lenk. 43 ; 145 E. R. 33. 

3460. Cannot be exercised by assign.] — A trust 
for sale vested in A. & his heirs cannot bo executed 
by an assign of A. — Bradford v, Belfield (1828), 
2 Sim. 264 ; 57 E. R. 788. 

Annotations: — Consd. Jonos r. Piloo (1841), 11 8im. 557. 

Apld. Cooko 1 '. Crawford (1842), 13 biin. 91. Apprvd. Rt 

iKiminoy U Hmlth, [18971 2 Ch. 361. Mentd. Shepherd v. 

Hnn-ifeon (1871), Jv. 11. 5 H. L. 110. 

8461. Power for particular purpose — Payment of 
debts — Amount to be sold left to discretion of trus- 
tees — Whether trustees can sell more than neces- 
sary.] — Lands settled in foe on ti'iist , to sell so much 
as the trustees should think fit for payment of 
debts <fe legacies, A the overplus to his daughter 
& her oxors. Qu. : whether the trustees can sell 
more than is sufficient. — Popiiam v. Hobrrt 
(1676), 1 (^as. it) Ch. 280 ; 22 E. R. 801, L. C. 

3462. Power to sell if personal estate 

insufllcient — Trustees may sell without showing 
personal estate Insufllcient.] — Where iostal-or de- 
vised his estate at B. A. 0. to a trustee ; said that 
in case his personal estate should be insufficient 
for the payment of his debts, he charged them 
upon his estate at B. and 0. & gave his trustee a 
power of 8al(‘ & of giving receipts for the jiurchase- 
money of the real estate : — Held : the concurrence 
of the parlies beneficially interested in the real 
estate was not noces.sary to a sale thereof by the 
trustee. — Greetiiam v. (Y)LTOn (1865), 34 Beav. 
615 ; 6 New Rep. 311 ; 13 L. T. 31 ; 11 .Tur. N. S. 
848 ; 13 W. R. 1009 ; 55 E. R. 773. 

Aniwtations : — Refd. Bank of Ireland v. McOarlhy, [1898] 

A.C. 181 ; Re RlchardBjUglow v. Ilichards, [1902] 1 Ch. 76. 

3463. Subsequent devise to beneficiaries 

absolutely — ^Trustees may exercise power If neces- 
sary.] — Testator, after directing payment of his 
debts, funeral & testamentary expenses &> be- 
queatliing several legacies gave his residuary real 


premisos. — E dinburgh Lifk Assur- 
ance Co. V. Allen (1871), 18 Gr. 125. 

—CAN. 

V. Power to sell residue of estate .] — 
TniBteofl wej*e empowered by Hcitlc- 
ment “ to lay out & Invest the whole 
or any part or parts of the residue 
& romamdor of the fortune of H., 
settlor, so limited in trust as aforesaid, 
in the purchase or purchases of laud in 
foe (free from incumbrances) or such 
other Brood security as they shall think 
fit, in Enerland or clsowhero,” & a 
power of sole was given to resell lands 
so purchased ; — Held : to give a suffi- 
cient power to the trustees to sell lands 
of the residue of the est^aU' generally. — 
Re Evans (1872), 4 Ch. Ch. 83.— CAN. 

t. Trust to sea.] — Clark v. Keefer 
(1898), 29 O. R. 567.— CAN. 


a. Duty to aeeount for value of expert- 
aney.\ — Re J ones’ Trusts (N. S.) 
(1909). 7 E. L. R. 496.— CAN. 

b. Whether power to sell excepted 
lands .] — Whyte’s Factor i?, Whyte 
(1891), 18 II. (Ct. of Hess.) .376; 28 
Sc. L. 11. 78.— SCOT. 
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c. Power of court to postpone sale — 
Where power directory .] — Benjamin v. 
Saunders ( 1 891 ), 1 7 V. L. R. 08.— AUS. 


d. Jhdv to aive notice of sale — To 
cenmregaHon on sale of church lands.] 
— Re Methodist Church, Manitou 
(1892), 8 Man. L. R. 136.— CAN. 


a. To equitable owners.] — Gland 

V. McNeil $c Wallace (N. 8.) (1902), 


32 S. C. 11. 23 ; 22 C. L. T. 197.— CAN 

f. 2’o cestui que trust.] — 

McMillan v. Gunn (Man.) (1907), 5 
W. L. R. 4 79.— CAN. 

g. WhdJur implied power in trustee 
to sell property .] — 8Mnn v. Robert- 
son (1909), 6 E. L. K. 483 ; 7 E. L. R. 
312.— CAN. 

h. When power may he exercised .] — 
In Rlackivood v. Borrowes (4 Dm. & 
War. 468) Sir E. Sugden says, “ It is 
settled by the authorities, that unless 
there ho a reatrlotion against an 
immediate sale, the power may he 
exercised at once, so as to increase, or 
rather advance, the interest of the 
tenant for life at the expense of the 
remainder-man ; for if, Instead of 
waiting for the expiration of the parti- 
cular estate, the reversionary interest 
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Sect. 7. — Poirera aa to real estate and chattels real : 

Sub-sect. 2, F. (a), jh) <&; (c).] 

&> personal estate to trustees as to certain parts 
of his real estate upon trusts by way of settle- 
ment ; & as t/O the residue of his real & personal 
estate he gave same to four persons all sui juris 
absolutely ; <fe he declared that his trustees should 
have power to sell his real estate at such times as 
they should deem expedient, & should hold the 
proceeds upon the trusts of his will. The trustees, 
})urporting to exercise their power of sale, sold 
})art of the real estate comprised in the latter 
lesiduary gift: — Held: as between the vendors 
& the purchaser, the power of sale was valid not 
on the ground that testator showed any intention 
t hat it should be exercised for the purpose of 
division among the beneficiaries, but on the ground 
that the debts legacies were charged on the real 
estate. — Re Dyson & Fowke, [1890] 2 Ch. 720 ; 

05 L. J. Ch. 791 ; 74 L. T. 759 ; 45 W. R. 28. 

8464. To raise fixed sum — Discretionary 

provision for valuation to ascertain amount — 
Trustees may sell whole of real estate in spite of 
provision.] — A direction by testator that his 
trustees shall stand seised & possessed of liis real 

6 personal estate upon trust to raise & pay an 
annuity, & subject thereto to raise out of his real 
& personal estate a sufilcient sum to make up, 
with what his daughter A. had received on her 
marriage, an amount equal to the property his 
other children would be entitled to under liis 
will ; A a devise of all his real estate & the residue 
of his personal estate to his other six children as 
tenants in common, & until a sale of all Jiis real 
<te personal estate should be made ; in order 
that no such sale should be required to ascertain 
the amount of the share of his daughter A., ho 
autliorised his trustees, if they should think fit, 
to cause a valuation to be made of his real & 
personal estate, A according to its amount, after 
deducting debts, etc., to fix the share of his 
daughter A., which should bo accepted by her; 
with a further direction that she should not be 
entitled to any inter(‘st on her share, until each of 
his other cliildren liad received interest on a simi 
equal to the amount previously advanced to her ; 
& that no valuation should be required to be 
made until each of the other children had received 
such equal sum ; & a clause declaring that the 
receipts of the tmbtees shall be sufficient dis- 
charges for any money payable to them under his 
wiU, & that the person paying it shall not be 
liable to ascertain the necessity or regularity of 
any mtge., sale or disposition under the trusts 
of the will : — Held : the trustees had a power of 
sale of the whole real estate of testator, which it 
was at their discretion to exercise in case they 
did not think fit to proceed by way of valuation. — 
Bird v. Fox (1853), 11 Hare, 40 ; 68 E. II. 1178. 

3465. To discharge incumbrances — Proceeds 

applied in paying inclosure expenses — ^Proceeds 
properly applied.] — Trustees under a settlement 
had power to sell & exchange the estates, & were 
to apply the proceeds of a sale in discharging sub- 


sisting incumbrances, or in the purchase of other 
land. In 1852, they sold part of the estates, & 
paid the proceeds to the tenant for life, who 
applied the money in payment of the expenses of 
inclosures. By Inclosure Act, 1845 (c. 118), the 
person in possession or receipt of the rents & 
profits, in this case the tenant for life, & not the 
trustees, may charge the allotments with the 
expenses of inclosure to the extent of £5 per acre 
by executing a mtge., & by Inclosure Act, 1848 
(c. 99), the sum so raised is to be paid to the comrs. 
'fhe tenant for life died without having executed 
such a mtge. : — Held : the sums expended were 
nevertheless to the extent aforesaid a charge on 
the allotments, & were to be allowed as a proper 
application of the money produced by the sale. — - 
Vernon v. Manvers (Earl) (1862), 31 Beav. 617 ; 
1 New Rep. 117 ; 32 L. J. Ch. 244 ; 7 L. T. 553 ; 
9 .Tur. N. S. 9 ; 11 W. R. 133 ; 54 E. R. 1278. 

3466. Sale decreed by court — To save expense.] — 
A., by his will devises, that trustees shall sell his 
real estate, &. what arises by such sale shall go to 
his daugliter & her issue, & if she die without 
issue, then to two other daughters. Bltfs. pre- 
ferred their bill to have the real estate sold, & to 
have the money arising by such sale ; but the two 
daughters defts. opposed it because of the con- 
tingent interest they had by the will, in case pltf. 
died without issue ; but pltf. insisted there could 
be no such lunitation of a chattel, as this would be, 
if the land was sold ; & the ci. accordingly did 
decree a sale to be made ; for it would be pre- 
posterous to oblige the trustees to sell lands in 
order to lay the money arising out again on lands ; 

being pltf. was of age, she could bar her two 
sisters by a recovery, which this ct. might save 
the tiouble & expense of, by decreeing this sale, 
& converting the land into money. — Ridge v. 
Hudson (1717), Bunb. 12 ; 145 E. R. 577. 

3467. Duty to receive purchase-money per- 
sonally.]— There is no absolute rule that in all 
cases a purchaser can require the vendor to 
receive the i^urchase-money personally ; but the 
vendor cannot refuse, wheie circumstances justify 
the purchaser in requiring him to do so. Scmble : 
where the vendor is a trustee, such a request is 
reasonable. — Viney v. Chaplin (1858), 2 De O. & 
J. 468 ; 27 L. .1. Ch. 434 ; 31 D. T. O. R. 142 ; 4 
Jur. N. S. 619 ; 6 W. R. 502 ; 44 E. R. 1071, 
L. C. & L. JJ. 

Annotations : — Consd. Be Bellamy & Metropolitan Board of 

Works (1888), 21 Ch. D. 387. Refd. Bourdlllon v. Ilooho 

(IStSS), 27 J. Ch. 681 ; Plnmor v. Groffory (1874), 

L. K. 18 Eq. 621 ; Essex v. Dauiell, Danloll v. Essex 

(187.'>), ]j. R. 10 C. P. 538 ; Be Shanks, Bx p. Swlnbanks 

(1879), 11 Oh. D. 625 ; Gordon v. James (1885), 53 L. T. 

641 ; Be Hotling ic Merton’s Contract, fl893] 3 C^. D. 

269. Mentd. St. Auhyns v. Smart (1867), L. R. 6 Eq. 

183 ; Dimdonald v. Mnsterman (1869), L. R. 7 Eq. 604; 

A.-G. V. Odell (1905), 92 L. T. 621. 

(b) Consents. 

See, notJo, Law of Property Act, 1925 (c. 20), 
s. 20 ; Settled Land Act, 1925 (c. 18), s. 108. 

3468. Power of sale with consent of three trustees 
— ^Death of one trustee — Appointment of new 


he sold, it must of course be sold at 
a much loss price than the estate In 
ItosBCsslon uould have produced. The 
authorities have, however, settled the 
question, & wisely I think established, 
that if there bo no Intention expressed, 
the power may bo exercised Immedl- 
atelv.” — B lackwood v. Borrowks 
(1843), 21 Beav. 441 ; 62E.R. 930.— IR. 

k. Trusties described as *' my said 
exeewtors ” — Whether power of sale can 
he exercised by trustee for U'inc beitig .] — 
Be Rorinson, Sproule v. Sproulk, 
11912] 1 I, R. 410.-IR. 


1. Power for partwvlur purpose — 
Bnckmaking on premises for twenty-one 
years, then sale. ] — Whore testa t or by w ill 
left property to two pereons for life, 
& directed his tnisroes after the 
death of the survivor to hold the 
property & to carry on the buslncsB of 
brickmaking thereon for the benefit 
of the children of such persons for a 
period of 21 years, & then to seU the 
property : — Held : there was no power 
to sell contrary to the express pro- 
visions of the will, except perhaps In a 
rase of omorgency, & if this were 


morelv a (luestlon of the consent of the 
ct. such consent should nol bo given in 
the oirenmstanccB. — Uobbel v. IjOU- 
DOUN, 11920] N. Z. L. R. 131.— N.Z. 

m. Validity of sale to wife of 
trustee — Trusicts selling vnder trust 
for sale.] — Robertson u. Robertson, 
[1924] N. Z. L. R. 552.- N.Z. 

PART V. SECT. 7, SUB-SECT. 2.— 
F. (b). 

n. Pouter of sale with consent of 
tenant for life.] — Be Treleven & 
Horner (1881), 28 Gr. 624.— CAN. 
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trustee in place of retiring trustee — Whether con- 
sent of new & continuing trustees sufficient.] — 

Hall v. Dbwes, No. 3179, ante, 

8469. Power of sale with consent of tenant for 
life — Judgment entered against tenant for life — 
Necessity for concurrence of judgment creditors.] — 

A power of sale & exchange was given to trustees, 
with the consent of the tenant for life. Judgments 
were entered up against the tenant for life. Qu. : 
whether the trustees could sell without the con- 
currence of the judgment creditors. — Leigil 
(Lord) v. Ashburton (Lord) (1848), 11 Heav. 
470 ; 50 E. R. 899. 

3470. Power of sale with consent of beneficiaries 
free from disability — If no such beneficiaries at 
discretion of trustees — Death of beneficiary & 
assignment of share to infant.] — Power of sale 
under will to trustees, with consent of such of the 
beneficiaries as should bo free from disability 
other than coverture ; & if there were none, then 
at the discretion of the trustees. None of the 
perso^ who took under the will were under such 
disability, but one had died & devised his share 
to infants : — Held : the trustees might exercise 
the power. — ^Arkell v, Henley (1855), 3 W. R. 
259. 

3471. Power of sale with consent of seven tenants 
for life — Death of one tenant for life.] — Testator 
devised his real estate to trustees upon trust to 
sell & to hold the proceeds upon trusts for his 
children & their issue, subject to a proviso that no 
sale should be made without the consent of his 
sons & daughters. Testator left seven children, 
one of whom, a daughter, afterwards died, &- her 
husband had become absolutely entitled to her 
share. The trustees, with the consent of the 
surviving children <te of tlie husband of deceased 
daughter, put up the estate for sale : — Held : the 
question, whether an effectual sale could bo made 
without consent of all the seven sons & daughters, 
was too doubtful for the title to be forced upon a 
purchaser. — Sykes v. Sheard (18(13), 2 De O. J. & 
Sm. 6 ; 8 New Rep. 144 ; 33 L. J. (Jh. 181 ; 9 
L. T. 430 ; 9 Jur. N. S. 1202 ; 12 W. R. 117 ; 
40 E. R. 276, L. JJ. 

Annotations: — Consd. Jeflerys v. Marshall (1870), 23 L. T. 

549 ; Re Goswell’s TfubI^. [1915] 2 Ch. 106. 

3472. Power of sale with consent of tenant for 
life entitled to possession— Life estate subject to 
annuity — Rents & profits substituted by codicil for 
annuity — Necessity for consent of both tenant for 
life & former annuitant.] — Testator by his will de- 
vised his real estates to trustees for a thousand 
years, «& subject thereto in strict settlement. The 
trusts of the term weje to x)ay testator’s wife a 
life annuity of £200, &, subject thereto, for the 
persons entitled under the prior limitations. He 
also gave the trustees a powder to sell the property, 
the power to be exercised during the life of any 
tenant for life, who should be for tlie time being 
entitled to the possession, or to the receipt of the 
rents of the estates, with his consent. The sale 
moneys were to be reinvested in land. By a 
codicil testator directed his trustees to stand 
possessed of the term, & of the like term to arise 
in the real estates which might be j^urchased 
under the trusts of the will, on trust to pay the 
surplus of the rents of all the estates, after paying 
the interest on his mtge. & other debts, to his wife, 
during her widowhood, in lieu of the annuity. 
In case she should marry again, the trust for pay- 
ment of the annuity was to take the place of the 
trust for payment of the surplus rents. Testator’s 


debts having been all paid : — Held : the trustees 
could exercise the power of sale with the consent 
of the tenant for life, the widow also consenting. — 
Robertson v. Walker (1875), 44 L. J. Ch. 220 ; 
31 L. T. 817 ; 23 W. R. 224, L. 0. A L. JJ. 

3473. Power of sale with consent of beneficial 
tenant for life — Death of tenants for life — Tenant 
in tall an infant.] — N. devised his estates to 
trustees, in trust for A. for life, then for B. for 
life, & then for C. in tail, with a xjower of sale <SC 
enfranchisement with the consent of the person 
for the time being entitled as beneficial tenant for 
life ; & directed that no repurchase or re-invest- 
ment should be made wliile there should be any 
person entitled as benelicial tenant for life or 
tenant in tail in possession, & of the ago of twenty- 
one years, without the previous consent of such 
person. A. & B. were both dead, & C. was an 
infant : — Held : the trustees could dui’ing the 
minority of C’. exercise the power of sale <& en- 
franchisement without consent, & make a good 
title. — Re Neave & Chapman & When (1880), 
49 L. J. Ch. 042 ; 43 L. T. 1.52 ; 28 W. R. 976. 

3474. Necessity for consent of court — Adminis- 
tration action pending.] — Turner v. Turner, No. 
3371, ante. 

3475. .] — Testator devised his real 

estate in strict settlement. The wdll contained 
a common law power for the trustees, during the 
lifetime of the tenant for life with his consent, to 
sell the settled jiroperty. A legatee, who was also 
entitled in remainder to a shaT-e of the settled 
property subject to a life estate A estates tail, 
brought an action against the trustees to administer 
the estate. By the order made on the further 
consideration of the action the costs were dii’ccted 
to be taxed A various dhections were given. 
Fui’ther consideration was not adjourned, but 
general liberty to apx:)ly was reserved. After the 
making of this order the trustees, with the consent 
of the tenant for life, but without the sanction of 
the ct. sold pai*t of tlie settled estate. The trustees 
ajixdied to tlie taxing master to have their costs 
incurred in relation to the sale taxed. The taxing 
master refused to tax them, on the ground that 
the trustees were not entitled to exercise the power 
of sale without first obtaining the sanction of the 
ct., having regard to the administration action. 
No x>roceedings ha<l been taken to impeach the 
sale : — Held : the trustees were entitled to exercise 
the power of sale, A to have the costs incurred in 
relation thereto taxed, — Re Manset., Rhodes v. 
Jenkin (1885), 54 L. J. Ch. 883 ; 62 L. T. 806 ; 
33 W. R. 727. 

Mentd. Re Nol8on Sc Hastiiijfs (188.')), 30 

Ch. I). 1 ; Re .JobnBoii & Wcalhcrall (1888). 37 (li. D. 

433. 

(c) Requests. 

3476. Trust for sale — Elaborate provisions as to 
consent — Trustees not bound to sell at request.] — 

Dearden V. Byron (Lord) (1820), 8 Price, 417 ; 
146 E. R. 1249. 

3477. Trustees with discretion not to sell — 

Unless requested by tenant for life — Remainderman 
cannot compel trustees to sell.] — Testator devised 
A bequeathed all his real A leasehold estates to 
trustees upon trust for sale, A after providing for 
investment of the proceeds A payment of the 
income thereof to his widow for life, A afterwards 
for distribution among certain persons, he declared 
“ that it shall be lawful for my trustees or trustee, 
with the consent of my wife, during her life, to 
allow any part or parts of my residuary estate to 


o. .]- Re Hallowe’s Trusts, 

[1906] 1 I. n. 526.— IR. 


p. NecessUy Jor consent of widow j 
of <€«to/or.]— Eastern Trust Co. v. 1 


Dwyer, [1927] 1 D. L. It. 366 ; 59 
N. S. P. 168.— CAN. 
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remain in their actual state of investment at the 
time of my decease ; & that it shall not be 

necessary for them to sell my real or leasehold 
estates, or any part thereof, during the life of my 
said wife, unless she shall in writing request them 
so to do.” The trustees were not agreed as to the 
expediency of a sale ; but the remaindermen 
desired it. Testator’s widow had not made any 
request in writing to the trustees : — Held : it was 
not obligatory on the trustees to sell the real & 
leasehold estates during the life of testator’s widow, 
unless she should in writing request them so to do, 
or unless the trustees were bo^ of opinion that a 
sale ought to take place ; but if they did not so 
agree that a sale was desirable, & there was no 
such request in writing, then they could not be 
compelled to sell . — Re IjEVEH, Cohdwell v. Lever 
(1897), 76 L. T. 71, C. A. 

Annotatinns : — Mentd. i?r TbomaB, Woathorall v. Thomas, 

[19001 1 Ch. :H9 ; lie Faruham’s S(‘ttlmt., Law Union & 

(Jrown Insce. v. llaiTopp. [19041 2 Ch. 6G1. 

3478. Direction against exercise save with 

consent or on request — Person required to consent 
may keep property unsold.] — A trust for sale, with 
a direction that it shall not be exercised unless a 
particular person shall in writing consent to or 
request a sale, is not an absolute &; imperative 
trust to sell, but gives to the poj’son required to 
consent a right to have the property retained 
unsold. 

Where by a deed of family arrangement certain 
freehold, messuages, lands, lierditamonts were 
conveyed to trustees to bo lield by them in fee 
simple upon the trusts in the deed declared, & the 
deed provided that the trustees should, ” upon the 
reqiicst in writing of the parties hereto of the first, 
second & thii*d parts respectively,” sell the free- 
hold hereditaments thereby convoyed, & hold the 
proceeds of sale upon certain trusts, <Sc where no 
request had been made to the trustees to sell the 
propci-ties : — Held : the real estate comprised in 
the deed remaining unsold had not been converted 
in equity into money, but still retained its cha- 
racter of real estate . — Re G os well’s TitusTS, 
[1915] 2 Oh. 100; 84 L. J. Ch. 719; 113 L. T. 
319 ; 59 Sol. Jo. 679. 

3479. Power of sale at request of person seised 
of freehold & inheritance — Tenant for life with 
ultimate remainder — Subject to Intervening limita- 
tions — Request of tenant for life Insufficient.] — 

A power of sale & exchange was given to the 
trustees of a settlement, at the request of the person 
for the time being ” seised of the freehold & 
inheritance of the manors,” etc. ; — Held : (1 ) read- 
ing the word ” and ” conjunctively, the power 
could not be exercised at the request of a tenant 
for life, who, subject to intervening limitations, 
had the ultimate remainder in foe; (2) the word 
‘‘ and” could not be read disjunctively as ” or.” 
— Malmesbury v. Malmesbury, Phillipson v. 
Turner (1862), 31 Beav. 407 ; 64 E. 11. 1190. 

3480. Power of sale at request of persons entitled 
to actual freehold — Request of tenant for life — 
Speculative evidence by remainderman of future 
increase in value — Power may be exercised in spite 
of such evidence.] — Independently of the cumula- 
tive powers of sale given to tenants for life by 


Settled Land Act, 1882 (c. 38), the tenant for life 
& the trustees under a will which gives them power 
to sell the estate at the request & by the direction 
of the person or persons for the time being entitled 
to the actual freehold of the devised property, will 
not be restrained from selling the estate at the 
request & for the benefit of the tenant for life on 
merely speculative evidence adduced by the 
remainderman objecting to an immediate sale, 
of an expected future increase in the value of the 
property from the development of coal mines, & 
the construction of a railway through the estate. — 
Thomas v. Williams (1883), 24 Ch. D. 668 ; 52 
L. J. Ch. 603 ; 49 L. T. Ill ; 81 W. R. 943. 
Annotations : — Refd. Re Ray’s S. E. (1884), 53 L. J. Ch. 205. 

Mentd. Re LlewelUn, LlewelUn v. WllUaras (1887), 37 

Ch. D. 317. 

3481. Power to sell at request of tenant for life — 
Trustees must sell when requested.] — Money which 
the trustees of a settlement are empowered to 
invest, at the request of the tenant for life, in the 
purchase of pai-ticular land is money which is 
” liable to bo laid out in the purchase of land ” 
within the meaning of Settled Land Act, 1882 
(c. 38), 8. 33. 

Wliero by a settlement, which comprised a 
moiety of certain freeholds, the trustees were 
empowered, at the request of the tenant for life, 
to invest money comprised in the settlement in the 
purchase of the other or unsidtled moiety of the 
freeholds : — HrM : tlio case came within Settled 
Land Act, 1882 (c. 38), s. 33, & money in the hands 
of the trustees might be invested, as capital money, 
in the purchase by them, jointly with the owner of 
the unsettled moiety, of land convenient to be 
held together with tlie freeholds. 

Where there is a direction or power to trustees 
to sell or purchase at the request of the tenant for 
life, that means that if the tenant for life makes 
the request the trustees must sell or purchase & 
not merely that they may do so (Eekewich, .T.). — 
Re Hill, Hill v. Pn.ciiER, [1896] 1 Ch. 962 ; 05 
L. J. Ch. 611 ; 74 L. T. 460 ; 44 W. R. 673. 

(d) Dl'^creiioyi of Trustees. 

SeCi now. Law of Property Act, 1926 (c. 20), 
s. 26 ; Law of Property (Amendment) Act, 1926 
(c. 11), sched. 

3482. Power of sale “ as soon as conveniently 

might be ’* — Trustees have discretion to postpone 
— Test of exercise of discretion.] — Testator 
directed his trustees, ” as soon as convenientlv 
mi^ht be after his decease to sell liis real estates,” 
& mvest the produce in Govt, or real securities. 
The trustees posteoned the sales for eleven & 
thirteen yeai*s. The value of the estates at 
testator’s death, was £1,580, which would then 
have produced £2,630 Consols. The estimate, 
however, realised £2,122, but which only produced 
£2,300 Consols : — Held : (1) under the terms of the 
will, the trustees had a discretionary power of 
postponing the sales ; (2) such discretion had been 
discreetly exercised ; (3) where trustees have a 

discretion, the test of a negligent breach of trust 
is, what would have been the course of the ot. 
under similar circumstances. — Warner v. Tork- 
INGTON (1836), 4 L. J. Ch. 193. 

3483. .] — Edwards v. Edmunds, No. 

3832, post. 


PART V. SECT. 7, SUB-SECT. 2.— 
F. (d). 

Q. Power of sale at discretion of 
trustees — No time heina limited — Covrf 
will not interfere with their discretion.]— 
Where a power of Bale Is given to 
trust eoR & their survivor, luilimltcd as 
to the timo of oxerclBlng it, the ot. will 


not Interfere by Injunction with the 
exercise of It by the Burvlvlng truHteee, 
upon the gromids : — (1) that the pro- 
perty would realise a higher price If the 
sale were postponed, there being 
conflict of ovldonco on this point, or 
(2) that the trustee had entertained an 
offer of money to refrain from selling, 


such offer having been eventually 
refused. — James v. Evans (1877), 
3 V. L. P. 132.— AUS. 

r. .] — KoWSKLL V. WiNSTANLET 

(1859), 7 Gr. 141.— CAN. 

t. .] — If under a will a trustee 

has a discretion to sell or not to sell 
real estate, the ct. will not Interfere by 
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3484. Power of sale at discretion of trustees 
— Coupled with direction as to moneys arising 
from sale — Power nevertheless discretionary.] — 

Testator after devising his real estates in strict 
settlement subject to the payment of his debts & 
legacies, declared that it should be lawful for his 
trustees, & ho authorised & empowered them, if 
they in their discretion should thiiik fit, absolutely 
to sell his estate at ; & after giving them full 
powers in regard to the conduct of the sale, he 
directed &. declared that they should stand 
possessed of the moneys arising from the sale upon 
trust, after payment of all costs, to apply & dis- 
pose of the remainder in such manner as therein- 
before had been directed concerning the residue of 
his testator’s personal estate. One of the trustees 
was aftei-wards removed from his oftlce by a codicil. 
The sale of the estate was not required for the 
payment of debts or legacies : — T/eld : the power 
of sale vested in the trustees was discretionary, 
&> the residuary legatee of the personalty could not 
compel a sale. — SiiiPPEitusoN v. Tower (1842), 
1 Y. & C. Ch. Oas. 441 ; 0 .Tur. 058 ; 62 E. 11. 961. 
AvnoiaHons : — Mentd. Nowman v. Lade (1842), 1 Y. Sz 

O. Ch. Cas. C80 ; He Trenchard, Tionchaid v. Trcnchard, 

tl90ft] 1 Oh. 82. 

3485. Annuity charged on personal estate — 

Personal estate insufficient — Trustees not compelled 
to sell real estate.] — Testator gave his real k 
personal estate to trustees, in tnist to convert his 
personal estate, except his leaseholds, k out of the 
produce “ to appropriate a sufficient portion ” to 
pay an annuity which ho had agreed to pay on the 
marriage of his daughter. Tie gave his trustees 
a discretionary power to sell his real leasehold 
estates, & they were to hold the produce in the 
manner directed concerning the money arising 
from his residuary personal estate. 'I’he debts 
exhausted the personal estate, but the realty <fe 
leaseholds were sufficient to pay the annuity. A 
bill having been filed before the annuity was in 
arrear, to have a fund sot apart to secure it : — 
Held : the trustees were not bound to sell, k ct. 
only made a declaration that the annuity con- 
stituted a charge on tlie whole estate.- — Burrell 
V, Delevante (1802), 80 Beav. 550 ; 81 L. .T. Oh. 
365 ; 8 Jur. N. 8. 204 ; 10 W. K. 862 ; 51 E. K. 
1003. 

Annolnticms : — Mentd. Woolanton v. Woolasfon (1877), 37 

L. T. 631 ; Fane v. Fano (1879), 13 Oh. D 228. 

3486. Power of sale to raise money for charges If 
necessary— Considerably more than required raised 
by sale — Sale valid.] — Testator devised his real 
estates to trustees, in trust, during the iirst fifteen 
years after his death, to apply t he rents in discharge 
of the charges k incumbrances on his estates, k 
also of the debts which he should owe at his 
decease ; & if, by any reason whatever, in the 
opinion of liis trustees, a sale should become 
necessary of any of the estates, for the purpose of 
raising any sums of money cliarged on his estates, 
before the expii*ation of the fifteen years, then h(‘ 
authorised the trustees to make such sale, & to 


apply the produce in discharge of such incum- 
brances ; & he declared that their receipts for any 
money payable to them under his wiU, should dis- 
charge the persons paying the same from being 
answerable for the application thereof, or from 
being bound to inquire as to the necessity or 
expediency of any sale which might be made by 
the trustees. Ik^stator’s personal estate being 
insufficient to pay his debts, & the rents of his 
real estates being insufficient to pay the interest 
of the incumbrances thereon, the trustees sold the 
whole of the estates ; k thereby raised con- 
siderably more than tlio amount of the incum- 
brances. The ct. in a suit for specific perform- 
ance held that the power of sale depended on the 
opinion of the trustees Uiat a sale was necessary ; 
k decreed the purcliaser to complete his purchase. 
— Rendlesiiam (Lord) v. Mkux (1844), 14 Sim. 
249 ; 60 E. R. 353. 

3487. Power in terms discretionary —Sale neces- 
sary to raise legacies — Trustees must sell.] — 

Testator gave all his property to tmstees upon 
trust, as XjO the real estate, to manage k receive 
the rents, with power to grant leases, k with jiower 
also, if they should consider it advisable, but not 
otherwise, to sell in such manner, at such time, k 
for such price as they should think proper, k to 
invest the procec'cls, togotlior with his residuary 
personal estate, in tlie secuiiticstlierein mentioned. 
The income of the realty, until sale, & of the pro- 
duce, it & when sold, together with tlie income of 
tlie securities arising from his residuary personalty, 
were given to testator’s widow for life, after her 
death, tlie trustees were directed to sell so much of 
the securities as would pay certain legacies; & 
the income of the remainder of the securities, k 
of his real estate, if not then sold, k until sale, k 
of the jnoduce thereof, if k when sold, were given 
to A. for lif*^, with remainders over : — Held : 
the power of sale, though in terms discretionary, 
was conferred upon the trustees for the purjjoses of 
the will, &, inasmuch as the proceeds of sale wore 
applicable to the payment of the legacies, it was the 
duty of the trustees to exercise the power for the 
purpose of raising the legacies, the personal estate 
having proved insufficient. — Nickisson v. Cockill 
(1863), 8 I)e B. J. k Sm. 622 ; 2 Now Rep. 557 ; 
82 L. .r. Ch. 753 ; 8 L. T. 778 ; 9 Jur. N. S. 975 ; 
n W. R. 1082 ; 46 E. R. 778, L. C. 

Annotation • — Distd. He Courtlor, Colos r. Coiirtlor, Com tier 

V. Coles (1886), :U Ch. D. 136. 

3488. Absolute trust for sale created —Dis- 

cretion of trustees as to time & mode of sale.] — 

Minors v. Battison, No. 3246, ante, 

3489. .]— Testator devised k 

bequeathed liis real k personal estate to trustees 
upon trust “ cither ” to retain it in the same state 
as at his death “ or ” at such times as the trustees 
thought fit to sell k convert it into money k to 
invest the proceeds in certain securities k to hold 
the trust estate in trust to pay the income to pltf. 
for life k subject thereto in trust for other 


its advice or dirootloii, bat will leave 
the trustee to the e\erciHe of his discre- 
tion.— P akkek (1873), 20 Gr. 389.— 

CAN. 

a. Lewis v. Moore (1896), 

24 A. R. 393.— CAN. 

b, .] — Testator directed his 

trustees, '* as soon as convenient Iv 
may bo ” after the happening of a 
oorCain event, to sell the B. Estate. 
He also doolarod that the oonvenienco of 
the period of sale should be in the un- 
controlled discretion of the trustees, 
who might postpone the sale for any 
time, & m the meantime manage or lot 
the estate : — Held : the trustees wito 


entitled to Indetlnltely postpone the 
sule, & an older eonld be made mnler 
Trust ees Act, 188;i, Amendment Act, 
1891, s. 16, sanctioning the cariying-on 
indefinitely by the trustees of the 
buHlnoHs of slietp -farmers on the ostete. 
— Hi Levin’s Will, McLean v. Levin 
(1905), 26 N. Z. L. R. 62.— N.Z. 

c. .]— A tenant for life is bound 

to keep the premises in repair ; & 
the et. will not apply the imdisposed 
of personalty in effect Ing such repairs. 
The fact that the tenant for life (the 
widow) has not the means of making 
the repairs, & that the premises are 
deteriorating in oonsequenee of non- 


repair, are proper matters for trustees 
with power of sale to take Into con- 
sideration In determining whether or 
not they will sell — UounEfl v. WOLPE 
(1879), 26 Or. 228.— CAN. 

d. Tr»7s< for conversion — Power of 
poatpomrnmt — Share of one benefi- 
ciary becoming veMed in possession — 
Right to demand sale .] — Where testator 
has created a trust for sale & conversion 
with a power of postponing the sale & 
conversion, & the proceeds are to be 
hold In trust for vailous benoflciarleB 
who may attain 21 years or marry, 
the fact that a share of one of the 
boneflclaries has become vested in 
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beneficiaries. The will contained a common form 
power of postponement & the trusts were such as 
are ordinarily applicable to personal estate ; — 
Held : the will created an immediate trust for sale 
with a mere power of postponement which was 
a trust for sale within Settled Land Act, 1882 
(c. 38), s. 03. — lie Johnson, Cowley v. Public 
Trustee, [19151 1 Ch. 435; 84 L. J. Ch. 393; 
112 L. T. 935 ; 59 Sol. Jo. 333. 

3490. Trust to sell at discretion of trustees — 
Trust for Immediate sale not created — Discre- 
tionary power.] — General devise & bequest to 
trustees upon trust to sell at discretion such parts 
as should not consist of money &: out of the 
produce to pay debts, & to invest the residue, & 
to stand possessed of the real & personal estate, 
& securities upon trust to pay the rents, interest, 

dividends, & annual produce thereof to one for 
life, followed by a devise & bequest of the real 
& personal estate & the securities on which same 
might be invested, to another, Ids heirs, exors., 
administrators, & assigns accoi'ding to the nature 
& quality thereof respectively : — Held : this did 
not create a trust for the immediate sale & con- 
version of the real estate, but amounted only to 
a power of sale in the trustees . — lie Hotchkys, 
Freke V . Calmady (1880), 32 Ch. 1). 408 ; 55 
L. J. Ch, 546 ; 55 L. T. IK) ; 34 W. K. 509, C. A. 
A vnoiahons .'—Consd. Hr Wapstaff’p S. PL, [19001 2 Ch. 201. 
Distd. Hr .Tohnson, Cowley v. Public TniPtee, flOlT)] 1 Cb. 
4 3'). Refd. He Douglas & PoucirB Contract, [1902] 
2 Ch. 290 ; He Willis, Willis r. Willis, [1902] 1 Ch, 15 ; 
(IresUnm Life Assce. Soc. v. Crowther (1914), 111 L. T. 
S87. Mentd. Conway v. Fenton (1888), 40 Ch. D. 612; 
Frewen v. Law Life Assce. Soc., [1890] 2 Ch. .'ll! ; He 
Montagu, Dcrblshiro v. Montagu, [1897] 1 Ch. 68,5; 
He I’rcnian, Diniond v. Newbum, [1898] 1 CJh. 28; He 
Tomlinson, Tomlinson r. Andrew, 118981 1 Ch. 232; 
Ilonywood v. Honywood, [1902] 1 Ch. 347 ; He Ken- 
sington, Longford v. Kensington, [1002] 1 Ch. 20.3 ; He 
P’nrnham’s Settlmt., Law Union & Oown Insco. v. Har- 
topp, [1904] 2 Ch. .501 ; He McClure’s Trusts, Carr r. 
Commercial Union Insco. (1906), 70 L. J. Ch. .52 ; He 
Lysoiifl, Beck v. Lysons (1912), 107 L. T. 146 ; He Gray, 
I’ubliC Tru8t.ee v. Woodhoiise, (1927] 1 Ch. 242 ; He 
Robins, Holland Glllam, [1928] 1 Ch. 721. 

3491. Power to postpone sale at discretion of 
trustees — Unless sale required by tenant for life — 
— Trustees unable to agree — Remainderman has no 
power to compel sale.] — Re Lever, Cord well v. 
Lever, No. 3477, ante. 

Duty of trustees to sell when requested.] — See 

Sub-sect. 2, F. (r), ante. 

(c) Sale of Property Purchased in Breach of Trust. 

3492. Power of trustee to sell — With concurrence 
of one of persons interested.] — Trustees under a 
will which contained a power to sell real estate, 
but no power of investing the trust funds in real 
estate, bought real estate & had it conveyed to the 
trusts of the will : — Held : they could sell & make 
a good title to the real estate wrongfully purchased 
with the trust funds, on obtaining the concurrence 
in the sale of one of the persons beneficially 
interested in the trust funds. 

If all of them had elected to take their shares 
of the land after it had been purchased, as land, 


they would have been entitled to do bo (Pearson, 
J.). — Re Patten & Edmonton Union (1883), 62 
L. J. Ch. 787 ; sub nom. Patten to Edmonton 
Guardians, 48 L. T. 870 ; 31 W. R. 785. 
Annotation^i : — Apld. Power v. Banke, [1901] 2 Ch. 487 
Extd. He Jenkins & Randall’s Contmet, [1903] 2 Ch. 362. 

3493. Unless all beneficiaries sul juris &; 

desire to take land.] — In the case of an 
unauthorised purchase of land by a trustee, a good 
title can be made by tlie trustee to a purchaser 
with notice provided that all the beneficiaries are 
not competent & desirous to take the land in specie, 
— ^Power V. Banks, (1901] 2 Ch. 487 ; 70 L. J. Ch. 
700 ; 85 L. T. 376 ; 66 J. P. 21 ; 49 W. R. 679 ; 
17 T. L. R. ()21. 

Annotaitons • — Refd. He .Tonkins & Randall’s Contract, 
[190.{] 2 Ch. 362 ; He Bonmo, Bourne r. Boumo, [1906] 

1 Ch. 11.3. 

3494. .] — Where trust funds have 

been wrongfully invested in an unauthorised 
jmrhase of leaseholds, & some one or more of the 
leneficiaries are incapable, through infancy, of 
electing whether to take the j)roperty in specie or 
not, the trustees can make a good title to a pur- 
chaser with notice without joining a beneficiary in 
the conveyance . — Re Jenkins & Randall (H. E). 
A Co.’s Contract, [1903] 2 Ch. 362 ; 72 L. J. Ch. 
693 ; 88 L. T. 628. 

O. Duties of Tni.^tees to Sale. 

{a) At ode of Sale. 

Sec, now, Trustee Act, 1925 (c. 19), s. 16. 

3495. Trustees must follow mode prescribed.] — 
Trustee may not vary tl)o mode of sale prescribed. 
--Raymond v . Webb (1772), Lofft, 66 ; 98 E. R. 
536, L. C. 

3496. Duty to give adequate notice of sale.] — 

On a trust to sell, a suggestion in the bill of im- 
proper conduct of the trustees, in not giving 
sufllcient notice of the sale, is not a ground for an 
injunction to stop the intended sale. — Pechel v , 
Fowler (1795), 2 Anst. 649 ; 145 E. R. 063. 
Annotation • N.F. A.-G. v. Liverpool Coipn. (1836), 1 
My. & Cr. 171. \Puhel v. Fou'icr}, I bellevo, has been 
ovi'rrviled as often as it has been considered (PrrVB, 
M.R.b 

3497. .]~-Anon. (1821), No. 3248, ayitc. 

3498. Whether sale may be made to tenant for 
life.] — ^A power of sale A excliango vested in the 
trustees of a settlement, may he exorcised by the 
trustees upon a sale to or an excliango with the 
tenant for life of the settled estates. Where upon 
the exercise of such a power it is declared that the 
estate shall be vested in the purcliasor, the pur- 
chase being made in the name of a trustee, an 
appointment to the trustee, in trust for the 
purchaser, is a valid execution of the power. — 
Howard v . Ducane (1823), Turn. A R. 81 ; 1 
L. J. O. S. Ch. 85 ; 37 E. R. 1026, L. C. 

Annotations : — Expld. Grover r. Rngtll (1827b 3 RutB. 428. 

Distd. Greenlaw y. Kmg (i841), 10 L. 3. Cb. 129. Consd. 
Beaden v. King (1852>, 9 Haio, 499. Distd. Eland v. 
Baker (1861), 29 Beav. 137. Apld. Dicconsou v. Talbot 
(1870), 6 Ch. App. 32. Refd. Bevun r. Habgood (1860), 
3 John. & H. 222. Mentd. Coopei v. Emery (1840), 10 
Sim. 609. 

3499. Consent of tenant for life necessary 

for exercise of power.] — It is well established by 


poRsefiBion doeB not entitle the bene- 
tleiary whose share has vested to call 
upon the tmatecs to soil or to ask for a 
conveyance of his undivided share. — 
He Toomky, Ooughlan v . Toomey 
(1911), 30 N. Z. L. R. 738.— N.Z. 

PART V. SECT. 7, SUB-SECT. 2.— 

F. (e). 

e. Power of trustee to seU — Objection 
by purchaser — Right of siirvivinc execu- 
tors «£• trustee to convey.] — He Jackson 


& Snaith (1920), 46 O. L. R. 550 ; 17 
O. W. N. 282.— CAN. 

PART V. SECT. 7, SUB-SECT. 2.— 
G. (a). 

8496 i. Trustees must follow mode 
prescribed. }— ’i’o effect a sale by trustees 
under the Aet respecting the property 
of religious institutions In Upper 
Canada, It is essential that all the 
requiremonls of the statute should be 
complied with, & therefore that the 


public notice should stale the terms of 
the Intended sale . — He Second Con- 
greoaitonal Chitbch Property, 
Toronto (1800), 1 Ch. Oh. 349.— CAN. 

8496 11. .] — The rule of law which 

requires a mtgeo. selling under a power 
of sale In his mtge. to observe the terms 
of such power. Is also applicable to 
sale by a trustee or quasi trustee acting 
under a power. — Re Jarvis v . Cook 
(1881), 29 Gr. 303.— CAN. 

f. Ruti/ito give adequatejiotice of sale,] 
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the law of this ct,, that where there is a power of 
sale exchange given to trustees to be exercised 
at the request, or with tlie consent of the tenant 
for life, they may sell to the tenant for life just as 
they may sell to any othei* person. The meaning 
and only ground of the i*ule is that the request or 
consent of the tenant for life is made necessary 
for his benefit, & it does not in any respect what- 
ever create a fiduciary character as between him 
& the tenants in remainder. 

It is utterly immaterial what the motive of the 
tenant for life in requesting the trustees to exercise 
their power of sale may bo, if the trustees obtain 
full value for the estate, & contemplate no personal 
benefit to themselves. — Dicconson v. Talbot 
(1870), 6 Ch. App. 32 ; 24 L. T. 49 ; 19 W. K. 
138, Ij. .TJ. 

SettlmL, Laing u. lladcUffu, 

llouy] 1 Cn. 69.L 

3500. Sale of land by trustee — Sale of timber by 
tenant for life sans waste— Power of sale not well 
executed.] — An estate, comprising a manor A 
tenements, with the apj)urlenances, was demised 
to trustees to the use of the eldest son of H. for 
life, without impeaclnnent of waste, wdth re- 
mainders to trustees to preserve contingent 
remainders, with remainder to the first &. other 
sons of liis eldest son in tail male, etc., with a 
power to the trustees at the request of the person, 
who for the time being should be in possession of 
or entitled to the rents A profits of tlio manor A 
tenements, with the appurtenances, by vhiue of 
the limitations therein contained, by any deed or 
writing, to make sale 6c dispose of the same or of 
any i3art or paHs of the manor & tenements afore- 
said with the appurtenances, to any person, cither 
together or in parcels ; 6c to that end the truste(*s 
were also empowered, by any deed or deeds, 
wilting or waitings, to revoke, determine, or make 
void all & every or any of the use & uses, trusts, 
estates, powers, i)rovisocs, A limitations therein- 
before limited, created, provided, & declared of 6c 
concerning the manor <k tenements aforesaid ; 
with the appurtenances, sold, to be sold, disposed 
of, or exchanged ; A by the same or any other 
deed or deeds, waiting or writings to limit 6c 
api)oint the manor 6c tenements aforesaid, with 
the appurtenances, whereof the uses should be so 
revoked, unto the purchaser. 

The trustees sold liie estate, exclusive of the 
thnber growing upon it, for 1213,400, 6c the tenant 
for life by the same deed sold the timber, wood, 
6c underwood for £2,448 : — Held : the jjower was 
not well executed. — Cockerell v. Cholmeley 
(1830), 10 B. & C. 504 ; 5 Man. 6c By. K. B. 509; 
109 E. H, 600 ; sub nom. Choljvieley v. Paxton, 
8 L. J. O. H. K. B. 197. 

Annotations : — Distd. Ooe d. Strickland v. Woodward (1847), 
1 Kxch. 273. Consd. Kokcwlch Mark(T (1851), 3 Mac. 
& G. 311. Apld. Buckley' Howell (1861), 2i) Beav. 
546. Consd. 7ie, KutlaudV S. K., Jtntland i\ Bristol, 
119001 2 Ch. 206. Refd. Boo d. Blewitt v. I’ldllipR (1841), 
1 Q. B. 84 ; Re Chaplin & Htuffordshlre Potteries Watoi- 
works Co.’s Couti’act, [1922] 2 (Jh. 824. 

3501. Sale with concurrence of person interested 
— Where no power of sale In Instrument.] — 

Testator devised the lands to be purchased with 
the proceeds of certain estates sold in his lifetime, 
to the use of trustees 6c their heirs, upon trust, to 
pay the rents 6c profits to his daughter, whether 
married or unmarried, for her separate use, & not 
subject to the debts or control of any husband ; 
A after Tier decease, upon further trust, to convey 


the lands to such persons & for such uses, estates, 
& interests as his daughter should by will, attested 
by three credible witnesses, & whether maiTied or 
single, appoint ; & for want of such, upon trust, to 
convey the freehold & inlieritance of the lands to 
the right heii’s of his daughter : 6c testator further 
directed, that as to so much of such proceeds as 
should not have been laid out in lands, the trustees 
should invest the same in the public fimds, 6c pay 
the dividends into the proper hands of his daughter, 
during her life, for her sole use & benefit, whether 
married or unmarried, & not subject to the debts 
or control of any husband ; & after her decease, 
upon further trust, to pay 6c transfer the same to 
pich persons, 6c for such intents & purposes, & 
in such manner as she should, by her last will 6c 
testament, 6c whether sole or covert, appoint ; 
6c in default thereof, in trust, to pay, transfer, 6c 
assign the same to the exors. or administrators of 
his daughter. After testator’s death lands were 
purchased, 6c were conveyed to the trustees of his 
will, upon the trusts 6c for the purposes expressed 
6c declared in the will. A contract having been 
subsequently entered into by the trustees for the 
sale of those lands : — Held : the trustees, with the 
concurrence of testator’s daughter, could make a 
good title to the purcluiser. — Webb v. Shaftes- 
bury (EAind (1884), 3 My. 6c K. 599 ; 40 E. 11. 228. 

3502. Power of sale on failure to perform cove- 
nants— Provision for three months’ notice of inten- 
tion to sell — Notice given on breach but right 
waived — Necessity for further notice before sale.] — 
Debtor assigned Ids house 6c business, in trust for 
payment of his debts, retaining to himself the 
management of the business, under the super- 
intendence of tlie trustees, who, on Ids failing to 
I>erform his covenants in the trust deed, were 
thereby empowered, after having given liim thi*eo 
months’ notice, to sell the house 6c business. Such 
notice was given, but waived by consent of the 
creditors 6c trustees, assembled at a general meet- 
ing : — Held : a sale afterwards made by the 
trustees, without further notice, wiis unauthorised 
6c unlawful.- -T om me Y v. Wiiitf. (1850), 3 JI. B. 
(’as. 49; 10 E. H. 19, 11. L. 

Anmtation:— Mentd. Wilson r. Wilson (1854), 5 H. L. Gas. 40. 

3503. Sale to raise fixed sum & expenses — Sale 
In two lots— Sale of first lot raising sum — Sale of 
second lot valid.] — -A trustee, Jiaving power to sell 
land in order to raise £600, 6c tlie expenses, put it 
up to sale in two lots. A: sold the first for £600, 6c 
the second for £510. The second lot consisted of 
more tlian tliree acres of land, 6c was described in 
the particulars of sale as readily convertible into 
building ground : — Held : the sale of tlie second 
lot was not improper, 6c the purchasers must pay 
the costs of a suit for specific performance brought 
against them by the ti*ustec. — Thomas v. Towns- 
end (1852), 16 Jur. 7.86. 

3504. Sale to family solicitor — Necessity for 
caution & inquiry as to value.] — The duties of 
trustees sibling undia' a trust or power to sell are 
not properly discharged by selling to the family 
solr. without proper caution 6c inevious inquiry 
as to the value, the sale being a contrivance to raise 
money to lend to one of the cestui que trusiSy to 
whom the trustees had power to lend it. — B obin- 
KON V, Bmaas (1853), 1 Sm. 6c G. 188 ; 21 L. T. 
O. S. 30 ; I W. B. 223 ; 65 E. B. 81. 

A /inofai ion Refd, GaliiRborough v. Watcombo Terra 

Cotta (-Jlay Co., Dunning v, Gainsborough (1885), 54 

L. J. Ch. 9!)!. 


— Taylor v. Maqrath (1885), 10 O. R. 
069.— CAN. 

g. Court unit prevent sale without 
reserve, Where It appeared, that, 


although ccstuis que trust rej>ro8euting 
five-sixths of the propert-y desired u 
sale without reserve, the interests of 
the remainder would be prejudiced 


by BO selling, an injuuction was granted 
to restrain such trustees from selling 
without a reserve bid. — D owney v. 
Dennis (1887), 14 O. R. 219.— CAN. 
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Teusts and Teustees. 


Sect 7. — Powers os io real estate and chattels reaX : 

Sub-sect, 2, g. (g), jh) (c).] 

8605. Sale ol leasehold property — Sale In lots — 
Condition for granting underleases of lots sold — 
Whether valid exercise of power.] — Trustees for 
sale put up for sale by auction in lots leasehold 
property comprised in a single lease, of which they 
were the assignees, subject to a condition that in 
the event of the lots being sold to different pur- 
chasers, which happened, the sale of each lot should 
be by way of underlease for the whole of the term, 
less one day, at an apportioned rent : — Held : not 
a valid exercise of the trust for sale. — lie Waijcbr 
& Oakshott’s Contract, [1901] 2 Ch. 383 ; 70 
L. J. Ch. 660 ; 84 L. T. 809 ; 60 W. R. 41. 
Anruitaiion : — Overd. Re Judd & Iceland & Skolcher's Con- 
tract, [1906] 1 Ch. 684. 

3506. .] — Trustees for sale 

put up for auction five leasehold houses, held under 
one lease, in five separate lots, subject to a con- 
dition that if all the lots were sold at the present 
sale, the piu?chaser of the largest lot in value should 
execute an underlease for tlio whole of the term, 
less one day, to the respective purchasers of the 
other lots at an apportioned rent ; but that if 
any of the lots remained unsold, which happened, 
“ the vendors will grant to the purchaser or 
respective pm*chasers of the lot or lots sold such an 
underlease as aforesaid of each of the lots sold ” ; — 
Held : a valid exercise of the trust for sale. — 
lie ,rUDD & l*OLAND & SKELCIIBR’S (^ONTRACT, 

[1906] 1 Ch. 084 ; 76 L. .T. Cli. 403 ; 94 L. T. 696 ; 
64 W. R. 613 ; 60 Sol. Jo. 389, C. i\. 


(6) Price, 

3507. Duty to sell for reasonable price —Attention 
paid to Interests of cestuis que trust.] — Tlie 
trustees, bound to a due attention to the interests 
of the children, have the power of selling for such 
price as shall ai)pear to them to be reasonable, 
idiat expression must bo construed, at least in a 
question between the trustees & the cestuis que 
trust, after they have with due diligence examined 
(Lord EiiOON, C.). — Moktlock v. IJuller (1804), 
10 Ves. 292 ; 32 E. R. 867. 

Annotations : — Apld. IloblnBon r. (Ifi.'iS), 1 Rm. & Q. 

18H. Refd. nm liuckloy (1811), 17 Ves. 394 ; Morc- 
diths V. SaimdcrH (1814), 2 Dow, r)14 ; Thomas v. Dcringr 
(1837), 1 Keen, 729 ; White v. Cuddon (1842), 8 Q. & Fin. 
706 ; Baylios v. Bayllos (1844), 1 Coll. 637 ; Marshall v, 
Sladdou (1849), 7 Haro, 428 ; Milllcan v, Vanderplank 
(1863), 11 Hare, 136: Shrewsbuiy & Birmingham Ry. 
V, L. & N. W. Ry. (1863), 4 Do G. M. & O. 115 ; Rnocsby 
V. Thomo (1855), 7 Do G. M. G. 399 ; Wolloy v. Jenkins 
(1856), 23 Bear. 53 ; Wilson v. Williams (1857), 3 .lur. 
N. R. 810; Ralamon v. Ropwith (1876), 35 L. T. 463 ; 
Noble V. Kdwardes, Edwardes v. Noble (1877), 5 Ch. D. 
378 ; Re Cotton’s Trustees & School Boaitl for London 
(1882), 19 Ch. D. 024 ; Thomas v. Williams (1883), 24 
Oh. D. 558 ; EecJ. Comrs. v, Pinney, [1899] 2 Ch. 729. 
Mentd. Wheato v. Hall (1809), 17 Vos. 80 ; Williams v. 
Edwards (1827), 2 Sim. 78 ; Wedgowood v. Adams (1844), 
8 Bcav. 103: Bellringer v. BJagravo (1847), 1 Do G. & 
Rm. 63 ; Wollaston v. Osborn (1863), 20 L. T. O. 8. 274 ; 
Eastern Coimtios Ry. v. Hawkes (1855), 5 H. L. (jas. 
331 ; Re Rolling Stock Co. of Ireland, (Slack’s Case (1866), 
14 W. R. 986 : Burrow v. SoamineU (1881), 19 Ch. D. 175 ; 
Hoperaft v. Hoperaft (1897), 76 L. T. 341 ; Rudd v. 
Lascellcs, [1900] 1 Ch. 815 ; Sun Bldg. Soc. v. Western 
Suburban Bldg. Soo., [1921] 2 Ch. 83. 

3508. Duty to obtain best price — ^Trustee selling 
at known inadequate price.] — Oliver v. Court, No. 
3028, ante. 

3509. .] — Every trust-deed for sale is upon 

the implied condition that the trustees will use 


all reasonable diligence to obtain the best price ; 
& that, in the execution of their trust, they will 
pay equal & fair attention to the interests of all 
persons concerned (Leach, V.-C.). — Ord v. Noel 
(1820), 6 Madd. 438 ; 66 E. R. 962. 

Annotaiions: — Be!d. Baylles v. Bayllos (1844), 1 Coll. 687 ; 
BoUriuger v. Blagrave (1847), 1 Do G. & Sm. 63 ; Sneesby 
V. Thome (1855), 3 Kq. Ron. 662 ; Harper v. Hayes 
(1860), 2 Do G. F. & J. 542 ; Dance v. Goldingham (1873), 
6 Ch. App. 906, n. ; Dunn v. Flood (1885), 28 (3h. D. 686. 

3510. Trustee not selling by public auction.] 

— The fact that a trustee for sale by public auction 
or private contract has not promoted competition 
by asking one of two persons proposing to purchase 
by private contract to bid higher before closing 
with the rival bidder : — Held : not to be a ground 
for setting aside or cancelling the contract. — 
Haritir V. Hayes (I860), 2 De G. P. & J. 642 ; 
3 L. T. 630 ; 7 Jur. N. 8. 245 ; 9 W. R. 504 ; 45 
E. R. 731, L. (3. 

3511. Power to sell or exchange —Not exercised 
by sale In consideration of rentcharge.]--REAB v. 

8iiaw (1807), Sugden on Powers, 8th ed. App. 053. 
A nnotaiion "Retd. Cowgilo v. Oxmanlown (1839), 3 Y. & 
C. Ex. 369. 

3512. Agreement to sell for Inadequate price — 
Agreement entered into by mistake — Trustees not 
compelled to perform agreement.] — Trustees not 
to be compell(‘d to perform an agrc'ornent entered 
into under mistake, to sell for an inadequate 
consideration. — Bridoer v. Rice (1819), 1 Jac. 
A; W. 74 ; 37 E. R. 303. 

Annotation : — Apld. Rhi'OWbbury & Birmingham Ry. v. 
L. & N. W. Ry. (1853), 4 Do G. M. & G. 115. 

3513. Trustee Improvldently selling — Contract not 
specifically enforced.] — A contract improvidcntly 
entered into by a trustee will not be cancelled, but 
the ct. will not execute it. — Turner v. Harvey 
(1821), Jac. 169 ; 37 E. R. 814, L. C3. 

Annotations : — Reid. Shrewsbury 5c Birmingham Ry. v. 

L. & N. W. Ky. (1853), 4 Do 0. M. & G. 115. Bfentd. 
WaltorH V. Moivan (1861 ). 3 Do G. F. & J. 718 ; Thompson 
V. Lambert (1868), 17 W. R. Ill ; Davlos v. London & 
Provinoial Marino Insco. (1878), 8 Oh. D. 469 ; Davis 
V. Ohrly (1898), 14 T. L. R. 260. 

3514. Trustee refusing to sell — At request of 
party interested — Subsequent sale for smaller price 
— Trustee chargeable with difference.] — Trustees, 
who were directed to sell an estate as soon as con- 
veniently might be after their testator’s death, 
refused, by the desire of one of the parties 
interested, an offer of £6,600 for the estate ; but 
they afterwards sold it for £3,600. The ct. charged 
them with the loss, but gave them their costs, as 
theii* conduct had not been wilful or perverse. — 
Taylor v. Tabrum (1833), 6 Sim. 281 ; 58 E. R, 


599. 

Annotations Avid. Fry v. Fiy (1859), 28 L. J. Clu 691. 
Refd. Harper r. Huyew (1860), 2 l)t* G. F. J. 542. Mentd. 
Bailey v. Gonld (1840), 4 Y. & C. Ex. 221 ; Nelthorpo v. 
Ilolgatc (1844), 1 GoU. 203 ; Watts v. Hyde (1846), 2 
Coll. 368. 


3515. Test of adequate price— Marketable value — 
Not valuation.] — Upon a bill tiled against trustees, 
charging broaches of tmst in selling at an under- 
value ; — Held : the marketable value, & not a 
valuation, was the test of adequate price. — 
Wilton v. Hill (1855), 25 L. J. Ch. 156; 26 
L. T. O. S. 263 ; 4 W. R. 66. 

3510 . No evidence of market for property 

sold — ^Advice of reputable firm ol auctioneers.] — 
Testator who died in Sept. 1904, devised & 
bequeathed his residuary estate to trustees 


PART V, SECT. 7, SUB-SECT. 2.— 
G. (b). 

35091. Rvty to obtain best price .] — 
TruHtees with a power of Bale are not 
jnstlfled in selling portion of the settled 
land to a municipality In consideration 


of a nominal sum, & a covenant to erect 
huildlngs thereon which will have the 
effect of increasing the selling price of 
the rest of the land, although the 
benefit to the estate will be greater 
than the actual value of the land pro- 
posed to be sold. — Re Lord's Trusts 


898), 19 N. a. W. L. K. (Em) 207 
I N. S. W. W. N. 118.— AUS. 


3609 ii. — .1 — It is the duty of a 
•nstee for sale to use all diligence to 
btain the best price. — Graham v. 
ROMANS (1871), 18 Gr. 238.— CAN. 
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upon trust for sale with a power of postponement, 
& upon trust out of the proceecfc to pay his 
debts, an annuity to his widow, & a yearly sum 
for the maintenance & education of his children. 
Part of testator’s estate was a freehold house, 
let to a tenant for twenty-one years from Sept. 29, 
1898, at a yearly rent of £225, the lease being 
determinable at the tenant’s option at the 
expiation of seven years. The house, which was 
subject to a mtgo. for £3,500, was valued for pro- 
bate at £4,100, the trustees having accepted that 
valuation from the beneficiaries’ solr., who had 
some knowledge of property in the district. In 
Jan. 1905, the trustees, on the advice of a firm of 
auctioneers & estate agents, whose manager, though 
not a qualified valuer, had viewed & reported on 
the house, offered to sell the house to the tenant 
for £4,000, but this offer, as well as another to 
sell for £3,700, was refused by the tenant, who, 
however, offered to purchase it for £3,000. The 
trustees, who had heard that the tenant was 
likely to exercise his option to determine the 
lease & had obtained a further report that the 
proi>orty had considerably deteriorated in value 
since the date of the lease, agreed, after taking 
the advice of counsel, to accept the tenant’s offer, 
& a contract was entered info in Feb. 1905. 
In an action by the beneficiaries, who impeached 
the contract on the ground that the price was 
grossly inadequate, that the trustees liad not 
taken steps to ascertain the best iirice obtainable 
for the property, & that the trustees had not 
informed them of the existence of the nogotiaf ions : 
— Held: there was no obligation to consxdt the 
beneficiaries’ solr., & the trustees having acted on 
the advice of a firm of liigh reputation, & 
there being no evidence that there was any market 
for such a liousc at a liigher price or at any price, 
the contract could not be impeached. — Orovt: v. 
Search, Grifi<^in v. Search (lOOfi), 22 L. R. 
200 . 

3517. Trustees with absolute power of sale — 
Trustees may fix reserved price.] — Trustees of an 
absolute power for the sale of property may fix 
a reserved price for it. — lie Peyton’s Settlement 
(1802), 30 Beav. 252 ; 31 L. J. Oh. 4R) ; 0 L. T. 
883 ; 8 Jur. N. S. 453 ; 10 W. it. 515 ; 54 E. R. 
885. 

3518. Preference of cestui que trust — Cannot out- 
weigh Judgment of trustees.] — Defts. were exors. 
& trustees, with a direction to them to dispose of 
a business with all convenient speed. Two 
offers, neai'ly the same in terms, were made to 
them for its purchase ; the one by Z., a person 
who had assisted testatrix in the management of 
the trade ; the other by a stranger. Pltf., who 
was the sole cestui que trust under the will, was 
strongly in favour of the latter, & urged its 
acceptance upon defts., who, however, within 
three weeks of the death of testatrix, & without 
making further inquiries, or other attempts to 
find a purchaser, agreed to sell it to Z. Pltf. filed 
his bill, alleging inadequacy of price, & overhaste, 
& imprudence, with some general allegations of 
bad management ; but not imputing mala fides 
or dishonest intentions : — Held : the trustees 
could not be made liable, but must have their 
full costs out of the estate. 

The judgment of the cestui que trust cannot be 
set up against that of the trustees, for it is in them 
that testator has reposed confidence. — Selby v. 
Bowie (1863), 2 New Rep. 2 ; 8 L. T. 372 ; 9 
Jur. N. S. 426 ; 11 W. R. 606, L. JJ. 

8510. Sale In consideration of fee-farm rent.] — 
He Jackson, Jackson v. Jackson (1900), 44 Sol. 
Jo. 673. 


Sale at inadequate price as breach of trust.] — 

See Part VII., Sect. 1, sub-sect. 7, post 

(c) Joint Sale, 

See, now, TiTistee Act, 1925 (c. 19), ss. 12, 24. 

3520. Validity of joint sale — Dependbs on parti- 
cular circumstances — Life estate & settled rever- 
sion.] — A reversion in fee expectant on a life 
estate, was settled in strict settlement, & the 
trustees weie empowered, at any time thereafter, 
with the consent of the tenant for life under the 
settlement, to sell or exchange the lands for other 
lands, in fee in possession. The tenant for life 
in possession, together with the tenant for life 
under the settlement & the trustees, by their 
agent, sold the estate for one entire sum. The 
purchaser object-ed that the power of sale could 
not be exercised until the reversion came into 
possession, but waived all other objections : — 
Held : the power was well exercised, & the pur- 
chaser, having waived all other objections, must 
agree, with the vendors, as to tlio apportionment 
of the purchase money between the life estate in 
possession the reversion, or that the apportion- 
ment must be made by the master. — G lare v, 
Seymour (1834), 7 Sim. 07 ; 58 E. R. 762. 

Annotations : ~~Aip\d, Kedo r. Oakes (18G3). 32 ]ioav. 555. 

(See 4 Do G. J. &. 8 qi. 5U5.) Refd. Jic 1‘odder’a SetUmt. 

(1854), 3 E(i. Hep. 157. 

3621. Must be beneficial — Sale of 

trust property with property not subject to trust.] — 

There is no general rule positively forbidding 
trustees to sell trust property conjt)intly with 
otlier proi^erty not subject to the trust, where the 
conjunction is benefici^ & the proportion of the 
purchase-money attributable to the trust property 
admits of satisfactory ascertaimiient. — Rede v, 
Oakes (1801), 4 l)e (1. J. & Sm. 505 ; 5 New Hop. 
209 ; 34 L. .f . Oh. 145 ; 1 1 L. T. 519 ; 10 J ur. N. S. 
1240 ; 13 W. R. 303 ; 40 E. R. 1015, L. JJ. 
Anruyloiions Consd. Hiatt v. Hilliuan (1871), 25 L. T. 65 ; 

lie Cooper & Alien’s Coutraet for Sale to Hark'ch (187(5), 

4 Ch. 1). 802 ; Morris r. Debeiiham (1876), 2 Ch. D. 540. 

Refd. Dance r. Goldliigham (1873), H Cli. App. 002; 

Tolson V. .Shcard (1877), 5 Oli. 1). io ; Dimii w. Flood 

(1885), 28 C)i. D. 586. Mentd. Darcloy v. Mossoiigor 

(1874), 43 L. J. Ch. 419. 

3522. — .] - It is the duty of 

trustees who, having a trust or power to sell the 
tnist iiropcity, join with the owner of another 
property in selling both properties together, (1) to 
see that such a mode of sale is beneficial to their 
cestuis que trust ; (2) to sec that their share of the 
I>urchase-money is apportioned before tlie com- 
pletion of the piu’clifise, to obtain jjayment of 
such apportioned sliarc ; (3) to appoition the share 
themselves, taking care to act under pi*oper advice. 

(4) In all cases you must see that there are not 
conditions of sale applicable to other property 
not subject to the trusts, which damage the value 
of the* trust property for tlie purpose of sale 
(Jessel, M.R .). — He Oooper & Allen’s Contract 
FOR Sale to IIarlech (1870), 4 Ch. D. 802 ; 46 
L. J. Oh. 133 ; 35 L. T. 890 ; 25 W. R. 301. 
Atinoiotions : — Generally, Mould. Wolverton v, A.-G., [1898] 

A. C. 535 ; Nortbumberlond v, A.-G., [1006] A. C. 406 ; 

A.-G. V. Aseheton-Sniith, [1924] 2 K. B. 25. 

3523. Sale of properties subject to 

distinct trusts.] — (1) A messuage belonged to 
testator, who devised his real estate in trust for 
sale. An adjoining messuage was vested in the 
trustees of his settlement upon trust for sale, & 
the purchase-money, subject to the payment of 
definite sums, belonged to testator’s estate. Under 
a decree for administering testator’s estate the two 
messuages were put up for sale together in one 
lot, & it was provided that the purchase-money 
should be paid into ct. to the credit of the cause, 
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Trusts and Trustees. 


Sect, 1.— Powers as to real estate and chattels real 
Sub-sect 2, 0. (c) <Sc {d) ; suh-sects. 3, 4, 5, 6 7. 

“ The proceeds of the sale of testator’s real estate.’ 
The trustees of the settlement had obtained 
liberty to attend the proceedings as to the sale. 
The purchaser objected to the title on the ground 
that the two properties were sold together for one 
lump sum, without any provision for appoitioning 
it, <fc that it was to be paid into ct. in a suit un- 
connected with the settlement ; — Held : this 
objection was not sustainable, for the ct., having 
the money in its custody, would see it properly 
applied. 

(2) The ct., for the satisfaction of the purchaser, 
ordered that the purchase -money should be 
apportioned, & the part apportioned to the settled 
messuage paid into ct. to a separate account. — 
Cavkndish V, (Cavendish (1876), 10 Ch. App. 
319 ; 33 L. T. 219 ; 23 W. R. 313, L. J J. 
Annotations ; — As <o (1) Apld. Re Cooper & Allen’s Contract 
for Sale to Harlech (1876), 4 Ch. D. 802 ; Morris u. 
Deboiihani (1876), 2 Ch. D. 540. Rfifd. Tolson v. Shcard 
(1877), 6 Ch. D. 19. As to (2) Ajpld. Morris v. Dohenham 
(1876), 2 Oh. 1). .540. Generally, Refd. Itawlinson v. 
Miller (1875), 1 Ch. D. 52. 

3524. .J — Tolson v. Siieaud, No. 

3370, ante. 

3525. — Sale by trustee & lessee of trust 

property.] — A trustee having a discretionary trust 
for sale of real estate under a will at such price as 
he should think reasonable, with power to post- 
pone tlie sale, leased the property for thirty years 
witli the concurrence of the beneficiaries. Before 
tlie lease (expired the ijroperty was put up for sale 
by the lessee the trustee conjointly, the facts 
being disclosed by the particulars of sale, <fe a sale 
having been effected, the purchase-money was 
apportioned between the two interests according 
to the valuation of a skilled valuer : — Held : the 
purchaser was not entitled to insist on the con- 
cuiTcnce of the beneficiaries on account of the 
valuation not having been made before the sale. — 
Moiiuis V. Deuenham (1870), 2 Ch. 1). 540 ; 34 
L. T. 205 ; 40 J. P. 590 ; 24 W. K. 030. 

Annotations : — Apld. AV Cooper & Allen’s (jontract lor Sale 
to Haiiecli (1876), 4 Ch. D. 802. Refd. Tolaou v. Sheard 
(1877), 5 Ch. D. 19. 

3526. Apportionment of purchase-money — Ap- 
portionment by court.] — Claiik v. Seymouk, No. 
3520, aide. 

3527. .] — Cavendish v. Cavendish, 

No. 3523, ante. 

3528. Proper apportionment must be clearly 

ascertainable.] — Hede v. Oakes, No. 3621, ante. 

3629. Duty to trustees to see to proper ap- 

portionment.] — lie Cooper & Allen’s CoNTitACT 
FOR Sale to Harlech, No. 3522, ante. 

3530. Whether purchaser entitled to Insist 

upon apportionment.] — By a mtge. dated in 
1800, certain lands were granted to A. & B. to 
secure a sum of money declared by the mtge. deed 
to have been advanced by them on a joint account. 
A power of sale was given to the mtgeos. in default 
of payment of the money at the time appointed, 
& it was declared that, upon any sale, the receipt 
or receipts in writing of A. & B., or the survivor of 
tliom, or the executors or administrators, of such 
survivor, their, her, or his assigns, should be 
sufficient discharges to the purchasers, & it was 
further declared that the power of sale might be 
exercised by any person or persons who for the 
time being should bo entitled to receive & give 
discharge for the moneys for the time being due 
and owing on the security of the mtge. By a 
memorandum of even date it was declai‘ed by A. 

»& B. that the mtge. money belonged to them in 
certain specified proportions. Subsequently A. 


& B. respectively assigned their respective shares 
in the mtge. money to separate sets of trustees on 
different trusts, & these trustees collectively sold 
part of the property imder the power of sale in 
the mtge. On a summons tsiken out under 
Vendor & Purchaser Act, 1874 (c. 78), by the 
urchaser, who contended that he was entitled to 
ave the purchase-money apportioned <fe to 
separate receipts from the two sets of trust-ees : — 
Held : the money paid by the purchaser did not 
represent mtge. money, but was the price to be 
paid to persons who had the power of sale, & the 
joint receipt of all the trustees would be a good 
discharge to the purchaser. — Re Parker & 
Beech’s Contract (1887), 66 Ij. J, Ch. 358 ; 66 
L. T. 96 ; 36 W. R. 363, C. A. 

(d) Depreciatory Conditions. 

SeCy nowt Trustee Act, 1925 (c. 19), s. 13. 

3531. Sale must not be prejudiced by conditions — 
As to root of title.]— By a deed of the year 1858, 
lands were conveyed to trustees on the usual 
trusts for sale. The trustees were unable to find 
a deed of 1819, thi*ough which the convoying 
parties to the deed of 1868 derived their title ; 
& put ujj the lands for sale by auction under a 
condition that the title should commence with the 
deed of 1858, & that no earlier title should be 
called for except at the purchaser’s expense. 
The lands were sold at the auction, the object of 
the condition being explained in the auction room. 
A suit to restrain completion was instituted by one 
of the cesluis que trust against the trustees & the 
purchaser. Some time after the institution of the 
suit, the deed of 1819 was found i—Held : this 
condition was calculated to dex)reciate the pro- 
perty at the auction, & was inserted without any 
reasonable ground ; the ct. would, at the suit of 
a cestui que trust, restrain the purchaser from com- 
pleting tlic sale. — Dance v. Goldingham (1873), 
8 Ch. App. 902 ; 42 L. J. Ch. 777 ; 29 L. T. 166 ; 
38 J. P. 164 ? 21 W. R. 701, L. .TJ. 

Annotations : — Consd. Dunn v. Flood (1885), 28 Ch. D. 686. 

Refd. («?*ove V. Sonreh, Grlfltn v. Search (1906), 22 T. L. R. 

290. Mentd. Melbourne lianking Corpn. v. Brougham 

(1882), 7 App. Cab. .*107. 

3532. Conditions attached to property sold 

jointly with trust property.] — Rc Cooper A 
Allen’s Contract for Sale to Harlech, No. 
3522, ante. 

3533. As to underleases.] — Trustees for 

sale sold by auction certain leasehold properties. 
One of the conditions of sale stipulated that no 
objection should bo made if any lease was an 
underlease, or that the premises were held on the 
same lease with other property, or that the same 
were liable to superior rents or covenants. A 
purchaser objected to this condition as depreci- 
atory : — Held : the soh*. who prepared the con- 
ditions should have ascertained whether the 
leases were underleases or not ; there should have 
been a statement of fact as to each lot, & not, as 
this was, a statement which might apply to any 
of the lots ; & this was a depreciatory condition, 
A ought not to have been inserted by trustees. — 
Re Rayner’s Trustees A Greenaway (1885), 
63 L. T. 496. 

3534. As to existing tenancies & restrictive 

covenants.] — Trustees for sale under a will put up 
for sale by auction certain lands in numerous 
small lots, with conditions providing {inter alia) 
that the title should commence with the con- 
veyance to testator ten years before ; that every 
recital in any abstracted document should be 
conclusive evidence of the fact stated ; A that 
the lots were sold “ subject to the existing 
tenancies, restrictive covenants, A all easements A 
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quit rents, if any, affecting same,” & that the 
purchasers were to indemnify the vendors against 
the breach of any restrictive covenants contained 
in the abstracted muniments of title. The sale 
was made also subject to certain general conditions 
restricting the occupation of the land. The 
abstracted documents contained no other restric- 
tive covenants than those comprised in the general 
conditions ; the vendors stated that they knew 
of no other restrictive covenants, & of no existing 
tenancies, easements or quit rents affecting the 
property: — Held: the condition as to existing 
tenancies & restrictive covenants was depreciatory. 
— Dunn v. Flood (1885), 28 Ch. D. 586 ; 54 
L. .T. Ch. 370 ; 52 L. T. 699 ; 33 W. It. 315 ; 1 
T. I.. It. 206, C. A. 

Annotation : — Mentd. /?c Hollis’ Hospital & Hague’s Con- 
tract, [1890] 2 Ch. 540. 


Sub-sect. 3. — Severance of Minerai^s. 

See Executors, Vol. XXIV., pp. 577, 578, 
Nos. 6136-6138 ; Mines, Vol. XXXIV., pp. 636, 
637, Nos. 328-349. 


Sub -sect. 4. — Payment op Annuities. 

See Rentcharoes & Annuities, Vol. XXXIX., 
pp. 145-153, Nos. 398-457. 


Sub-sect. 5. — Timber. 

See Agriculture, Vol. II., pp. 90-93. 


Sub-sect. 6. — Mortgages. 

See Mortgage, Vol. XXXV., pp. 280-285, 
Nos. 343-381. 


Sub-sect. 7,— Raising Money for Payment 
OF Charges. 

Sec, now. Trustee Act, 1925 (c. 19), ss. 10-18 ; 
Administration of Estates Act, 1925 (c. 23), 
ss. 36-39, 56, Sched. IT. 

3535. Trust to raise money — Whether land dis- 
charged when money raised— Money misapplied by 
trustees.] —Land settled in trust to pay debts is 
discharged as soon as the money is raised, though 
misapplied by the trustees.- -Anon. (1689), 1 
Salk. 1.53 ; 91 E. R. 141. 

AnnotaHoji : -Expld. Giigolnian v. Duport (1738), West 
temp. Hard. 577. 

3536. .] — D. by her will devises 

an estate to her grandson, upon condition that he 


first paid to her granddaughter £1,000 at the age 
of twenty-one, or marriage, & charged the estate 
therewith, «fc empowered her exor. to raise the same 
out of the rents & profits of the estate & to keep 
the same in his own possession till it should be 
paid, & in the meantime to pay her interest to 
commence after the payment of a mtge. debt upon 
the estate ; the exor. entered into possession of 
the estate, & received sufficient rents & profits 
to pay off the mtge. &; the portion ; but died 
insolvent without having satisfied the portion : — 
Held : the estate was not discharged from the 
portion by the receipt of the exor. but the portion 
with interest was to be raised by sale or mtge. of 
the estate. — Gugejjvian v. Duport (1738), West 
temp. Hard. 577 ; 25 E. R. 1093, L. C. 

3537. Money raised out of profits.] — 

Whore lands are devised to trustees to raise money 
for 8(‘>veral purposes, k they raise the money 
out of the profits, the land is thereby discharged, 
& the persons concerned must resort to the trustees. 
— .Tuxon V. Brian (1700), Free. Ch. 143 ; 24 
E. R. 69. 

3538. Discretionary power to raise maximum 

sum — Maximum sum must be raised.] — Young 
V. Young (1837), 1 Jur. 840. 

3539. To liquidate debts in discretion 

of trustees — Refusal to raise money without 
sanction of court— Discretion as to creditors not 
abandoned.] — Testator directed his trustees to 
raise, by mtge. of all or any part of iiis devised 
estate, any sum or sums of money, nol exceeding 
£20,000, & to apply the same in liquidation of 
such of the debts, etc., of C. 8. D. M., as to them 
should seem expedient or proper. The trustees 
having refused to raise the money without the 
sanction of the ct., suits were instituted by the 
creditors & trustees, respectively, for the purpose 
of obtaining the benefit of the trust, k obtaining 
the sanction of the ct. to the raising of the money : 
— Held : (1) the trustees had not, by their refusal 
to raise the money without tlie sanction of the ct., 
abandoned theii* power of selection among the 
creditors ; (2) the power of selection among the 

creditors was not conlined to debts in existence at 
the death of the testator ; (3) debts which, at the 
time of the testator’s death, were barred by 
Stat. Limitations, were excluded from the benefit 
of the trust. — Joel v. Mills, IIervey v. Mills 
(1861), 30 I.. J. Ch. 354 ; 3 L. T. 882 ; 7 Jur. N. 8. 
389 ; 9 W. R. 298. 

AnnotaiiovJi : — As to (1) Apld. lie Landou’s Tiusts (1871), 

40 L. J. Ch. 370. Distd. lit Ncttlcfold'a Tinsts (1888), 59 

L. T. 315. 

3540. How created —Direction to raise lega- 

cies out of the “rents & profits.**] — A direction to 
raise legacies out of the “ rents k profits ” of a 
real estate is a charge on the estate itself, k 
empowers the trustees to raise the money on it. — 


PART V. SECT. 7, SUB-SECT. 6. 

h. Power to mortgaoc — Necessit]/ for 
concurrence of all trustees .] — CoorER v. 
Commercial Banking Co. op Syd- 
NEF (1899), 20 N. 8. W. Eq. 75; ]6 
N. S, W. W. N. 5.— AUS. 

k. Whether duty to ascertain 

powers of possession on default in pay- 
menl .] — Trustees when lendlnif trust 
moneys upon intgo. security of real 
estate are not oblfRed to ascertain 
whether, upon default of payment of 
interest under the mtge., they could 
get such Interest out of the mtge. 
security by entering Into iiossesslon 
thereof. — Bradp^rd v. Attken (1900), 
26 V. L. R. 314.— AUS. 

l. Farm comprising also con- 

ditionally leased rf* annually leased 
land8.]-~Re Davis, Tuxford v. Davis 
(1906), 7 S. R. N. S. W. 71 ; 23 

J.— VOL. XLin. 


N. S. W. W. N. 237.— AUS. 

m. Directum of cestui Que trust 

— Application of mortgage money.] 
Place v. Spawn (1859), 7 Or. 406. — 

CAN. 

n. To pay expenses of carrying 

on testator’s business.] — London & 
Canadian Loan & Agency Co, v. 
Wallace (1884), 8 O. R. 539.— CAN. 

o. .1 — Whore a testator, 

who has been In the hahit of carrying 
on business by means of money 
borrowed on mtge. of his real estate, 
by his will gives his estate to trustees, 
upon trust, expressed In a general 
direction, to continue hie business os 
theretofore carried on by himself, his 
trustees are entitled to mtge. the 
estate, if It is needful so to do, in order 
to enable them to carry on the businefw. 
— Forsyth v. McGill (1896), 13 N. Z. 


L. Jl. 377. N.Z. 

p. H /« ther (harge or lien created.] 

— A trustee who Is crapowerod to 
bonow money upon mtge. of real 
estate, “ or upon any other securities, * 
does not create any charge or lion on 
tho trust property by giving his pro- 
ndsHory note, signed by him as trustee, 
for money borrowed for the purposes 
of tlio estate but misapplied by him. — 
Vroom y. c;oNNOR (1894), 32 N. B. R. 
565.— CAN. 

PART V. SECT. 7, SUB-SECT. 7. 

q. Power of court — To authorise sale 
of property to rebuild property condemned 
by local authority.] — Ite Burdkkin, 
Burdekin V. Burdkkin (1902), 2 
8. R. N. 8. W. 76 ; 19 N. 8. W. W. N. 
149.— AUS. 

r. To pay off prior incumbrances. ] 

N N N 
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Seel. 7. — Powers as to real estate and chattels real : 

Sub-sects, 8 9.] 

Londesborough (Lord) v. Sombrvtli.e (1854), 
19 Beav, 295 ; 23 L. J. Ch. 646 ; 52 E. R. 363. 
Amwtaiims : — Mentd. Scholefliold v Rcdfcm (1863), 2 

Drew. & Sm. 173 : lYeman v. Whitbread (1865), L. R. 1 

JKq. 200 ; Dulkejey v. StepheiiB, 11896] 2 Ch. 211. 

3541. Whether sale or mortgage autho- 

rised.] — L ingon V. Foley (1674), 2 Oas. in Ch. 
205 ; 22 E. B. 912. 

Annotations : — Apld. Allan r. Dackhonso (1813), 2 Vos. & B. 

65. Refd. Metcalio v. HntchinBon (1875), 1 Ch. D. 691. 

3542. .]— JSrisco v. Banbury (Lady) 

(1676). Froem. Ch. 309 ; 1 Freem. K. B. 309 ; 22 
E. R. 1231 ; sub nom. Bisco v. Banbury (Earl), 1 
Cas. in Ch. 287, L. C. 

Annotations: — Mentd. Mcrtlns v. JollilTe (1756), Ainb. 311 ; 

Jones 17. Hmlth (1841), 1 Ilart^, 43. 

3543. .] — Trustees tu pay debts may 

fairly raise by sale or intge. without waiting for 
a decree, no suit being instituted. — ^B ath (Earl) 
V. Bradford (Earl) (1754), 2 Ves. Sen. 587 ; 
28 E. R. 374, L. C. 

An^iaiions : — Refd. Morso 17. Tucker (1846), 5 Hare, 79. 

Mentd. Armstrong i\ Htorer (1846), 9 Beav. 277. 

3544. .1 — Under a trust for sale of 

real estate in a settlement by which a trustee was 
directed to apply the proceeds in paying off 
certain incumbrances upon the settled estate, 
as well as upon other family estates, the ct. held 
that the trustee might raise such sums as might 
be necessary by mtge. of the estates. — Orford 
(Earl) v. Albemarf.e (Earl) (1848), 17 L. J. Ch. 
396 ; 12 Jur. 811. 

3545. .] — A., the devisee in fee of real 

estates, subject to a trust to raise £6,000 for B., 
which testator directed, in the event of B.’s death 
without children, to sink into the residue of his 
personal estate & to go to A., on liis marriage 
conveyed the estate to the trustees of his mariage 
settlement, subject to the trust to raise the £6,000, 
& died, living B. On B.’s death without children, 
the representatives of A. tiled a bill to establish 
the charge Held : under the circumstances it 
had merged in the inheritance. — Johnson v. 
Webster (1854), 4 Do G. M. & 0. 474 ; 3 Eq. 
Rep. 99 ; 24 L. J. Ch. 300 ; 24 L. T. O. S. 178 ; 

1 Jur. N. S. 145 ; 3 W. R. 84 ; 43 E. R. 592, L. C. 

Annotations FoUd. Re Somerset, ThjTiiie v. Bt. Maiir 

(1886), 55 L. T. 753. Refd. Fears 17. Welffhtmaii (1856), 

2 Jur. N. S. 586 ; Williams r. l^Jnclmey (1897), 67 L. J. Ch. 

34 ; Price r. John, [19051 1 Ch. 744 ; Deny r. Sanders 

(1919), 88 Tj. j. K. 1L 41(). Mentd. Re Tasker, lloare v. 

Tasker, [1905] 2 Ch. 587. 

3546. ~ .] — Testator devised real estate 

to trustees upon trust {inter alia)^ to lease the same, 
& pay the rents thereof to his daughter for her life, 
for her separate use, without power of anticipation, 
& after her decease to the use of her appointees 
by will, & in default of such appointment, to the 
use of her right heirs, lie also charged the 
estate with £700, to be paid to his granddaughter 
when she should attain twenty-one. The trustees 
sold the estate imder an oi'der of the ct. : the 
purchaser objected to tlie title, on the gi'ounds 
that they had no authority under the will to seU, 
& that they could not bind the contingent 
equitable interests in the property. On a motion 
for payment by the purchaser of his purchase- 


money into ct. : — Held : the trustees had power 
to bind the contingent interests, & the purchaser 
must pay in his purchase-money accordingly. — 
Eidsporth V. Armstead (1856), 2 K. & J. 333 ; 
25 L. J. Ch. 237 ; 26 L. T. O. S. 823 ; 69 E. R. 
809 ; sub nom. Eitespord v, Armstead, 4 W. R. 279. 

3647, .] — ^A prohibition against raising 

a charge by sale : — Held : also to prevent its being 
done by mtge. 

Devise of real estates to trustees in fee, upon 
trust, “ out of the rents, issues, & profits ” thereof, 
to pay two annuities “ & by the same ways & 
means, or by such other ways & means, except 
a sale or sales as they may think proper, to levy 
& raise ” sufficient to pay off the charges on the 
estate, & subject to the trusts aforesaid, to A. for 
life, with remainders over : — Held : the trustees 
could not raise the charges either by sale, by 
mtge., or by leases on lines, but they must be raised 
out of the rents & the profits of timber & mines, 
the trustees exercising a discretion, so as not to 
exhaust the whole income, & leave nothing for the 
tenant for life. — Bennett v. Wyndham (1857), 23 
Beav. 521 ; 53 E. R. 205 ; sub nom. Benett v. 
Wyndham. 29 Ju T. O. S. 138 ; 3 Jur. N. 8. 1143 ; 

5 W. R. 410 ; subsequent 'proceedings (1862), 4 
De G. F. J. 259, L. JJ. 

Annotation : — Refd. Re Allan, Havelock v. Havelock (1881), 

17 Ch. D. 807. 

364 g. _____ Discretion of trustees.] — By 

an indenture of settlement, certain estates con- 
sisting of a mansion house & other premises were 
limited to the use of trustees for a term of one 
thousand years without impeachment of waste 
save only the cutting of ornamental timber, & 
subject to the term Id the use of the settlor for 
life without impeachment of waste save as afore- 
said, then to the use of B. & his assigns for life 
without impeachment of waste save as aforesaid, 
with divers limitations over. The trusts of the 
term were in the first place by cutting & felling & 
selling <fe converting into money all or any part 
or parts of tlie timber standing & glowing on the 
said lands which should be of full ripe growth 

not ornamental to the mansion or pleasure 
grounds attached thereto or any of the views or 
prosiiccts of the same, of which timber it was 
declared that enough of the most ornamental 
should always remain to preserve the beauty 
of the place unimpaired, or by demising, mort- 
gaging or selling the premises eomi3rised in the 
l^rm or any part or parts thereof save & except 
the mansion house & certain other premises therein 
mentioned or by all or any of the ways & means to 
levy & raise the sum of £10,000 for the settlor, 
&. after the death of the settlor in like manner to 
levy & raise two sums of £10,000 each for other 
parties : — Held : upon the equitable construction 
of the trust of the term, the trustees had a dis- 
cretionary power to enter on the estates & cut fit 

6 proper timber & apply the proceeds in discharge 
of the sums directed to be raised, & the ct. would 

rotect them in the exercise of that power, there 
eing an absence of all mala fides or of any wanton 
or unreasonable exercise of their discretion. — 
Kbkbwicii V. Marker (1851), 3 Mac. &; G. 311 ; 
21 L. J. Ch. 182 ; 17 L. T, O. 8. 193 ; 16 Jur. 687 ; 


— SPROATT17. Robertson (1879), 26 Gr. 
333. — CAN. 


t. .] — Gordon v. Gordon 

<****'• 


a. . 1 — Trustees of real 

estate, with a power of sale, hod power 
to mtge. for the purpose of pa^^iig a 


part of a prior Incumbrance thereon 
with a view to saving the property from 
foreclosure. — Re Vansickxe & Moore 
(1892), 22 O. K. 560.--CAN. 

b. To authorise raising money 

— To defray cost of improvements .] — 
Re Maokay (deceased), Maokay v. 
Mackay, [1928] N. Z. L. H. 185.— 
N.Z. 


0 . Liability of estate.] — Where a 
will does not, either expressly or 
impliedly, give power to the exors. to 
borrow money the estate Is not legally 
liable to a person who hoe lent money 
to the exors. for the purpose of paying 
off debts of the estate. — Re Breoksn- 
RrooE Estate (Alta.), [1918] 3 W. W. R. 
803.— CAN. 



915 


Part V. — Powers and Discretions of Trustees. 


42 H. B. 280, L. C. ; revag. 8. C. sub nom. Marker 
t). Kekewioh (1850), 8 Hare, 291. 

Ar^tatiom Brl^gB v. Oxford (18/)1), 6 De G. & 

R0M- But^, Buto V. Ryder (1884), 27 Ch. D. 

196 ; Daehwood v. Magrnlac (1891), 60 L. J. Ch. 809. 

3549. .] — Rp OCOCK, PA1.MER V, 

Anderson (1896), 40 Sol. Jo. 210. 

8550. Reciprocal duties of trustees & cestuls que 
trust — Where necessity to raise money arises.] — 

Marshall v. Sladden, No. 3463, ante. 

8551. Power to pay annuity out of “ rents or any 
other moneys ** — Construction of “ other moneys 
— ^Annuity payable out of Income.]— By a inist 
deed the trustees were empowered, by sale or mtge. 
of the trust estates, to pay specified debts, & 
seconcBy, the mtges. on the trust estates, with a 
direction, “ out of the rents or any other moneys 
held by them upon the trusts of the deed,” to pay 
an annuity to A. until the mtges. should be paid 
off : — Held : upon the import of the whole instru- 
ment, that “ other moneys ’’had reference to those 
ejuadem generis, & the annuity was payable out of 
income only. — Clifford v. Arundell (1860), 1 
De G. F. & J. 307 ; 46 E. R. 378, L. C. 

3552. Trust to pay debts or gross sum out of rents 
& profits — Prlmft facie a charge on corpus.] — A 
trust to pay debts or a gross sum out of rents 
profits is primd facie a charge on the corpus. 

Testator, by will dated Feb. 26, 1865, gave 
real personal estate to a trustee to receive the 
“ rents & profits,” & retain out of the ” rents At 
profits ” £10 yearly while acting as trustee, 
then directed his debts to be paid out of his 
” rents 6c profits,” & after his debts had been 
paid he directed him to pay out of his ” rents A 
profits ” £600 to a legatee by five yearly payments, 
& that the ” remainder of the rents & jirofits ” 
should be divided between A., B., (’. A D. for life, 
with remainder to the children of A., B., 6c C., 6l 
in default of cliildren he directed his trustee to 
pay to E. the yearly income of his aforesaid real 
«& personal estates for his life, with remainder to 
his children, & in default of E.’s issue, gave ” the 
whole of his real & personal estate ” to X. 
Testator died in 1871. The iiersonalty proved 
insufficient : — Held : the debts were charged on 
the corpus of the real estate. — Metcalfe v. 
Hutchinson (1876), 1 Ch. 1). 691 ; 45 L. J. Ch. 210. 

Annotations : — Consd. Tie Groon, Baldock v. Green (1888), 

40 Ch. D. 610. Apld. Tie Bailoy, Bailey v. Dale (1899), 

43 Sol. Jo. 549. 

3553. .] — Re Bailey, Bailey r. Dale 

(1899), 43 Sol. .To. 649. 

Power to raise money for payment of portions.] — 

See, generally, Settlements, Vol. XL., pj). 597- 
634. 


Sub-bect. 8. — Insurance. 

Settled property.] — Sec Settlements, Vol. XI^., 
pp. 680-681, Nos. 2158-2171. 

Heirlooms.]— Sec Settlements, Vol. XL., 

p. 796, No. 3241. 


Sub-sect. 9. — Repairs and Imi’Hovements. 

See, generally, Land Improvement, Vol. XXX., 
pp. 276-296. 

3554. Exercise of express power— Expenditure 
must be necessary.] — Charges by trustees for 
money laid out in luxuries under colour of main- 
tenance & for money unnecessarily expended in 


pulling down & rebuilding a house disallowed. — 
Bridge v. Brown (1843), 2 Y. & C. Ch. Cas. 181 ; 
63 E. R. 79. 


Annotation : — Mentd. Goldstein v. Salvation Army Asece. 
Soc., [1917] 2 K. B. 291. 


8556, Draining & fencing.] — Trustees 

under a wUl of real estates, the surplus rents 6l 
profits of which, during minority, etc., were to be 
invested in the purchase of other real estates, to 
go as the devised estates, expended very large 
sums of the siu’plus rents & profits in repairing 
houses, building houses, draining & fencing farms, 
& other similar improvements : — Held : they were 
entitled to be allowed those smns in their dis- 
charge ; the will containing this general direction, 
during minority, etc., ” that the trustees or 
trustee, for the time being, of the same term, do 
& shall, generally, superintend the management 
of the same manors, hereditaments, A: premises, & 
appoint such stewards, bailiffs, agents, collectors, 
6z with such salaries as they shall think propel*,” 
etc. — Bowes v. Htrathmoke (1843), 8 Jur. 92. 

3556. .1 — Testator devised his estates, 

in trust, after deducting out of the rents, taxes, 
repairs, ” improvements,” etc., 6c “all other 
necessary outgoings,” to divide the surplus between 
A. 6c other persorus for life ; — Held : an ex^iendi- 
ture for new farm buildings, etc., not stated to be 
with a view of improving the rents or to secure the 
continuance of the old tenants, was not within the 
term improvements. Wai.polio v. Boucuiton 
( 1850), 12 Beav. 622 ; .60 E. R. 1198. 

Annotation : — Apld. li( Stanifoid Ar WaTi’iiigtoii, Payne v. 

Giey, rJ9J(j] 1 Ci). lOJ. 


3557. - .]- ~Ue Leslie’s Sei'it.ement 

Trusts, No. 3030, ante. 

3558. Repairing houses.] — Bowes v. 

Strathmore, No, 3555, anie. 

3559. -- Right to borrow money therefor.] 

— Testatrix devised ^1 her real estate to trustees 
upon certain trusts, Ac empowered tliom to lay out 
the rents thereof in repairing a certain dwelling- 
house, part of the real estate*, Ac in erecting 6c 
making such alterations Ac additions thereto os 
they might think lit - Held : the trustees had no 
power to borrow money for repairing the house. — 
Eazakerley V, CULSHAW (1871), 24 L. T. 773; 


19 W. R. 793. 

3560. Building houses.] — Bowes v, 

Strathmore, No. 3555, ante. 

3561 . .] — Under a trust to expend 

money in the improvement eif estates by the 
erection of farmhouses Ac outbuildings, the ct. 
made a declaration that the erection of c'ottages 
required for agricultural labourers employed upon 
the farms would be a due execution of the trust. 
Rivers (Lord) v. Fox (1853), 2 Eq. Rep. 776. 

3562. .] — Re Lj^slie’s Setplement 

Trusts, No. 3030, ante. 

3663 . Mansion house.] — Testator 

directed his trustees to erect a mansion house & 
suitable offices fit for the residence of the owner of 
his estates, which were worth about £15,000 per 
annum, on some convenient spot : Held .* under 
this direction the trustees were empowered to lay 
out a garden Ac pleasure grounds around the 
mansion, in addition to the house & offices, in 
such manner as the master should direct. 
Lombe V. Stoughton (1849), 17 Sim. 84 ; 18 

L J Ch. 400 ; 13 L. T. O. S. 398 ; 60 E. R. 1069. 

3564. Rebuilding.]— Bridge v. Brown, 

No. 3654, anie. 


PART V. SECT. 7, SUB-SECT. 9. 
85641. Exerdae of express power — 
Rebuilding.] — Testator, by his will. 


3 vised hotel premises at H. & other 
pels to trusfxjes for the benefit of 
10 of his children ; but before his 


death he pulled down the greater 
portion of the hotel with the intention 
of rebuilding I a dwelling house for 

N N N 2 
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Sect. 7. — Powers as to real estate and chattels real : 

Sub-sect. 9. Sect. 8.] 

3565. .] — P. by his will, directed his 

trustees to stand possessea of a share of his resi- 
duary personalty upon the same trusts for the 
benefit of his son C., his widow & children as were 
thereinbefore declared concerning certain real 
estate. Tlae will contained no power to lay out 
personalty in land. The real estate comprised a 
dwelling-house, which was at the time of testator’s 
death in an uninhabitable state, <Sc which he had, 
during his lifetime, shown some intention to 
rebuild : — Held : the trustee might properly lay 
out part of the above share of the residuary 
personalty in rebuilding the house. — Ite Peabson’s 
Trusts (1878), 28 L. T. 67 ; 21 W. R. 401. 

8666. Mansion house.] — (1) Direc- 

tion to trustees to keep all buildings in repair, & 
to make such improvements by draining, walling, 
liming or manuring the land, as they should think 
proper : — Held : not to extend to rebuilding the 
mansion house, which was in a ruinous condition 
at testator’s death. 

(2) The word building, when used in connection 
with other words of agricultural import, must bear 
the same construction.- -Bleazahd v. Wh alley 
(1854), 2 Eq. Rep. 1093 ; 24 L. T. O. S, 61 ; 18 
Jur. 869 ; 2 W. R. 608. 

3567. When confined to agricultural 

buildings.] — Rleazard v. Whalley, No. 3666, 
ante. 

3568. Laying out garden & pleasure ground 

— Adjoining mansion house.] — Lomre v. Stough- 
ton, No. 3563, a7ite. 

3569. Repair of vineries & forcing pits.] — 

Testator by liis will empowered his trustees, out 
of the funds from time to time coming to their 
hands under the trusts thereinbefore contained, 
to expend such sums or sum of money as they 
should deem expedient in the repairs improve- 
ments & insuT*ance against fire of any of the 
messuages other buildings, lands & heredita- 
ments hereby devised, &, if they should think 
proper, to permit the person who might, under 
the trusts, be entitled to a life or other greater 
estate in the respective portions of the estates to 
occupy “ the mansion house, gardens <k- premises,” 
without paying any rent for compensation for 
same & without such y>erson being obliged at his 
expense to keep same in repair, or being at any 
other expense than paying the rates & taxes : — 
Held : upon the context of the vdll, & having 
regard to surrounding circumstances, the tenant 
for life was entitled under this trust to occupy a 
park surrounding the mansion, & to liave the 
vineries Sz forcing pits kept in repair, & the gardens 
kept stocked with plants, shrubs & trees, at the 
expense of the trust estate. — Lethbridge v. 
Lethbridge (1861), 3 De G. F. & .1. 623; ,30 
L. J. Ch. 388 ; 4 L. T. 127 ; 7 Jur. N. S. 296 ; 46 
E. R. 981, L. JJ. ; subsequent proceedings (1862), 
4 De G. F. J. 35, L. J.T. 

Annotations Mentd. Hibon v. Hibon (1803), 32 L. J. Ch. 

374 ; Mocatta v. Mocatta (1883), 49 L. T. 629. 


8670. Maintenance of garden.] — I jBTH- 

bridge V. Lethbridge, No. 3669, ante. 

8571. No express power — Extent of Implied 
power — To Increase value of estate.]— In order to 
facilitate the sale & increase the value as building 
& of a certain portion of testator’s real estate, 
the exors. laid out a sum of £1,600 in erecting a 
villa on the real estate : — Held : inasmuch as the 
exors. had bond fide laid out this sum in the 
exercise of theii* judgment as the best means of 
increasing the value of the whole residuary estate, 
the utmost they could be chargeable with would 
be the loss, if any, occasioned by their mistake in 
judgment, & they should not be disallowed the 
sum altogether. — Vyse v. Foster (1872), 8 Oh. 
App. 309 ; 42 L. .T. Oh. 245 ; 27 Ju T. 774 ; 21 
W. R. 207, L. JJ. ; affd. (1874), L. R. 7 H. L. 318, 
H. L. 

Annotations -Ajfid. Jesse v. Lloyd (1883), 48 L. T. 666; 
Hale V. Sheldrake (1889). 60 L. T. 292. Refd. Price v. 
Price (1880), 42 L. T. 026 ; Re Hotchkys, Freko v. Calmady 
(1886), 32 oil. D. 408 ; Re Hulkos, l*owcll v. Hiilkes (1886), 
33 Ch. 1). 562 ; Conway v. Fenton (1888), 40 Ch. D. 512 ; 
Re De Teissier’s S. E., Rc De Teissier’s Trusts, De Teissier 
V. De Teissier, [1893] 1 Ch. 153 ; Hunter u. DowUnpr (1893), 
62 L. J. Ch. 617 ; Chlllingworth v. Chambers, [1896] 1 Ch. 
685: Re Ilawkoi’s 8. E. (1897), 66 L. J. Ch. 341; Re 
Montagu, Deibishire v. Montagu, [1897] 1 Ch. 685; 
Rowley v. Uinnever (1897), 66 L. J. Ch. 660 ; Re Davis, 
Davis V. Davis, [1902] 2 Ch. 314 ; Smith v. Nelson (1905), 
92 L. T. 313. Mentd. Steuart v. Gladstone (1879), 10 
Ch. D. 626 ; Rc Wllcoxon, Er p. Andrews (1884), 25 
Ch. D. 505 ; Hordern v. Hordom, [1910] A. C. 465 ; 
Stevenson v. Akt. fOr Carton Nagen Industrie, [1 918] A. C. 

I 239. 

3572. Repair.] — By his will, testator 

bequeathed to B. certain other legacies “ ^so all 
consumable stores in my house, except wines, & 
with respect to which she may have as much as 
she requires for consumption in the house & with 
respect to the rest of wliich I have hereafter given 
specific directions in dealing with my house.” 
In a subsequent part of the will testator gave to 
his trustees, his house &- all the furaiture, plate, 
linen, cliina, wines & other goods, chattels & effects 
therein at the time of his decease & certain other 
premises occupied by him, in trust to permit B. 
to use A occupy such house, furniture, plate, 
china, A other things, & to consume as much as 
she cared to do of his wines, for & during her life, 
free of all rent or compensation for same, & free 
of all obligation to repair t^r insure the premises or 
property, which he expressly directed his ti’ustoes 
to do, & free of all rates, taxes, tithe, & other out- 
goings, all of which he directed his trustees to 
discharge ; & after the death of B., the house & 
property were to fall into & form part of his resi- 
duary estate: — Held: (1) the trustees were not 
bound to do more than repair & insure the 
premises, & jmy the rates, taxes, tithe & other 
outgoings during B.’s life ; (2) but if in their 

opinion it should be necessary to do more than 
this to prevent the pi*operty from becoming 
deteriorated, their proijer course would be to come 
to the ct. for directions. — He Colyer, Mhxikin 
V. Hnelling (1886), 55 L. T. 344 ; 3 T. L. R. 7. 

3573. Premises destroyed by 

operation of war.] — Certain trust premises were 


liimsolf & his family. After hJs doooaso 
the trustees carried out that intention, 
but not so that they could be said to 
Lave finished w^hat ho began. The will 
contained no power other than to 
repair, hut used therein the words 
” repaired or improved ” : — Held : this 
was an investment authorised by the 
power. — SiciiELr. O’Shanassy (i877), 
3 V. L. J{. 208.— AUS. 

d. Carrmng on bttsiness.] — 

UaMPBEIJ. V . (CAMPBELL (1917), 17 

8^. R, N. S. 'SV. 220.— AUS. 

e. Making alterations.] — Re 


Chkystall’s Will (1902), 22 N. Z*. 
L. R. 1007.— N.Z. 

f. No express power — Preserving 
property .] — Hill v. Hill (1901), 1 
S. R. N. S. -W. 228 ; 18 N. S. W. W. N. 
298. —AUS. 

g. .1 — Where property Is 
held by a trustee In trust for a life 
tenant & remaindermen, & the tnistoo 
has active duties to perform, the trustee 
may make such repairs as are necessary 
to keep the property in a good state of 
preservation for the remaindermen. — 
Roberts v. Roberts (1915), 16 8. R. 


N. R. W. 6; 32 N. R. W. W. N. 161.— 

AUS. 

h. Trust funds may he ap- 
plied for Wilkie v. Equity 

Trustees, Exec’ui’ors & Agency Oo., 
Ltd., [1909] V. L. R. 277.— AUS. 

k. .] — Tong's Estate, 

Tong r. Trustees, Executors & 
Agency Co., Ltd., [1907] V. L. II. 
338.— AUS. 

l. Power of court to authorise ex- 
penditure — To make land income 
producing .] — Wliere trustees had fore- 
closed upon a mtge. of unimproved 
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damaged by bombs dropped by hostile aircraft. 
The premises were insured, but there was a 
dispute as to whether the policy had lapsed by 
non-payment of the premiums. The trustee 
claimed to be indemnified for the repairs rendered 
necessary by the damage : — Held : the trustee 
h^ not committed a breach of trust so as to lose 
his right of an indemnity . — Re McGaw, McIn'Pyre 
V. McGaw (1919), 64 Sol. Jo. 100. 

3674. Application to court — When necessary.] — 
Re COLYEU, Mpllikin V. Snklijng, No. 3572, 
ante. 

3576. Proposals not covered by power.] — 

Part of the property of testator consisted of a 
cotton mill which he directed his trustees not to 
sell, nor to work themselves, but to let. The will 
also contained a direction to the trustees not to 
lend any of the personal estate on mtge., &. pre- 
scribed certain strict modes of investment. The 
cotton mill being out of repair could not be let as 
it then stood, the trustees, therefore, entered into a 
provisional agreement with a firm of cotton 
spinners by which the latter agreed to take a lease 
of the mill for twenty-one years, & to spend largo 
sums of money in machinery & repairs, provided 
the trustees advanced to them, on the security of 
the machinery, rather more than half the smn 
required for such machinery & repaii-s, & also siJent 
a considerable sum in the erection of steam boilers, 
& other landlord’s fixtur(\s. Under the terms 
of the will the trustees could not comply with such 
proposals ; but, upon it being clearly proved that 
such an arrangement would bo highly beneficial to 
the trust estate, 4k was one which it was not unusual 
for lessors in similar cases to enter into, the ct. 
sanctioned the agreement, Ai directed the costs of 
all parties to the ai)plication to come out of 
testator’s residuary personal estate. — Re Lee’s 
Trusts (1875), 32 L. T. 298. 

3576. .] — Trustees of a will who had 

unsuccessfully applied by originating summons 
presented a petition, under Settled Estates Act, 
1877 (c. 18), for leave to make certain improve- 
ments not exactly covered by the will, <fc without 
presenting any definite scheme to the ct. : — Held : 
the order asked could be made on a petition pr(*- 
sented by trustees, &, under the circumstances, A 
on the evidence produced, the ct. might dispense 
with a formal scheme ; but that the last point 
was not free from doubt . — Re Christy’s Settled 
Estate (1894), 42 W. li. 613 ; 38 Sol. Jo. 530 ; 
8 R. 439. 

3577. .] — In Mar. 1853, J. being owner 

of buildings subject to mtges., executed a deed 
declaring that he hold the property upon trust 
for sale, & for division, after certain payments, of 
the surplus proceeds into three equal parts, of 
which he should retain one, & should pay the other 
two to other persons. — In Aug. 1853, J . assigned his 
one-third share to a xuirchaser, reserving to him- 
self, in the event of the sale moneys exceeding 
£65,000, one-tenth of the difference between the 
actual amount of the one-thu’d share & the amount 
it would have been if the sale moneys had been 


£65,000 only. The property was sold in 1808 by 
the then trustees of the deed of Mar. 1853, for much 
more than £65,000, & £4,500 was set aside by them 
to answer the claim of the representative of J., 
who had died. It was alleged by the parties 
interested, other than the representative of J., 
that the persons for the time being entitled to the 
rents & profits of the buildings had before the sale 
spent large sums in lasting improvements thereof, 
& they claimed that certain India Stock, then 
representing the sum of £4,500, should contribute a 
proportionate part of the expenditure on these 
improvements. The trustees brought an action 
asking for a declaration of the ct. upon the validity 
of the reservation A of the claim for contribution : 
— Held: the ct. could not direct the trustees to pay 
any part of the expenditure on the allt‘ged improve- 
ments out of the India Stock, as there was nothing 
in the deed of Aug. 1853, providing for this, & as 
the ct. was not exercising its jurisdiction in x>arti- 
tion nor dealing with the entire fund. — Re OoUL- 
soN’s Trusts, Prichard v. Poulson (1907), 97 
L. T. 754. 

3578. Necessity for formal scheme.] — Rc 

Christy’s Settled Estate, No. 3576, ante. 

3579. .] — Re Crey’s Court Estate 

(1901), 45 Sol. Jo. 344. 

3580. By petition.] — Re Christy’s Settled 

Estate, No. 3576, ante. 

Settled property.] —See Land Improvement, Vol. 
XXX., jq). 282-294, Nos. 68 208 ; Settlements, 
Vol. XL., pp. 617-t}52, 682- 685, Nos. 1861-1912, 
2188, 2190, 2191, 2196, 2198-2201. 

Compulsory purchase — Application of purchase- 
money.] — See Compulsory J^urciiase of Land, 
Vol. XI., pp. 239-241, Nos. 1328-1356. 


Sect. 8.— POWER OF SALE OF PERSONALTY. 

3581. Sale of personalty — ^Resulting In loss — 
Discretion of trustees.] — Under the circumstances, 
the sale by trustees of a policy of insurance, for a 
jjrice, which at the time seemed to be beneficial 
for the cestui quo trust : — Held : to bo a discreet 
exercise of their power, although it eventually 
turned out, that the sale was j)re judicial to the 
interest of the cestui que trust. — Uanchett v. 
Smith (1832), 1 L. J. Ch. 218. 

3582. Time for sale — Right to exercise 

power postponed for specified period.] — A., a 
widow, having a life interest in money in the 
funds, A also in a leasehold liouse, with a con 
tingent reversionary interest to such of her 
children as should be living at the time of her 
death ; she & all her children joined in an assign- 
ment to a trustee of all the money in the funds, 
& tlie house, to hold, receive, & to take tiio lease- 
holds, moneys, funds, <fe other premises, to the 
trustee, ujion trust, to receive & convert same into 
money ; & that, for this purpose, he might, at 
his own discretion, sell & dispose of the leasehold 
house, & of any reversionary interest in the 
funds ; & it was further provided, that the 


lands the ct., imder its general juris- 
diction, permitted them to apply a 
sum of money out of the trust funds 
In & towards making the land income 
producing, upon the ground that such 
expondltm*o was for the benefit of the 
remainderman. — Lb Patourkl v. 
AITKKN (1896), 22 V. L. 11. 475. — AUS. 

m. .] — Knox v. Robeuts 

(1900), 21 N. 8. W. L. R. (Eq.) 231 ; 
17 S. W. W. N. 165.-— AUS. 

n. Increasing value of land.] 

— Trustees, Executors Agency 


Co., Ltd. v. Logan (1900), 25 V. L. R. 
659.— AUS, 

o, .1 — Trustees, having a 

discretionary power to manage & carry 
on an orchard business, expended 
a portion of the capital of the trust 
fmids ill increasing the extent of the 
buslnosB. No loss was in fact caused 
to the estate by such expenditure ; — 
Held : the trustees were entitled to be 
allowed the amount of such expenditure 
in their accounts as first allowances. — 
Farran V. Travers (1902), 2 S. R. N. 


H. W. 03 ; 19 N. 8. W. W. N. 104.— 

AUS. 

p. Completion of buildings.] 

— Gilliland v. Crawford (1869), 4 

I. R. Eq. 35.— IR. 

PART V. SECT. 8. 

q. Shares in company — Dividends to 
he paid to life tenants— Offer to pur- 
chase by anMher company the company* a 
shares at specified price per aftare — 
Price including amounta which would 
ordinarily have been paid aa dividends 
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Sect. 8 . — Potoer of sale of personalty. Sect 9 ,] 
trustee, should not, during the term of five years, 
exercise or put in force the trusts declared so as 
to deprive A. of her life-interest during that 
period i—HeJd : after the expiration of the five 
years, the trustee had a power to sell A.’s property 
in the funds. — Boyman v. Outch (1831), 7 Bing. 
379 ; 6 Moo. & P. 222 ; 9 L. J. O. S. 0. P. 63 ; 
131 E. R. 147. 

AnnotalUma Btovena v. Austen (1861), 3 E. & E. 

685. Mentd. Neeven v. Barrage (1849), 14 L. T. O. 8. 

394; Bruiuflt v. Morton (1857), 3 Jur. N. 8. 1198; 

Simmons v. Hcseltlne (1858), 5 C. B. N. S. 554. 

3583, Whether court will accelerate.] 

— Testatrix, after giving certain specific chattels, 
bequeathed her residuary estate to R. in trust to 
self all the estate, except the leasehold house in 
which she had carried on business. She declared 
it to be her will &; mind that R. should employ W., 
then in her service, to carry on & conduct the 
business until the expiration of the lease, allowing 
him a reasonable salary. After the expiration of 
the lease testatrix directed R. to sell the business, 
goodwill, etc. Testatrix then gave certain pecu- 
niary legacies, & bequeathed the residue to H. : — 
Held : S. was not entitled to have an immediate 
sale. — Saundeus v. Rotherham (1802), 3 Gift. 
650 ; 7 L. T. 185 ; 10 W. R. 506 ; 66 E. R. 629 ; 
8vl) nom. Rc Graydon’s Estate, Saunders v. 
Rotherham, 9 Jur. N. 8. 06. 

3584. Direction to raise specific sum —Part 

of sum raised — Power of trustees to raise residue.] — 
Under a settlement dated in May 1800 the trustees 
wore directed “ by sale of a competent part of 
stock “ forthwith to raise a sum not exceeding 
£2,000 ik pay same to E. or his assigns,” & also 
other sums as should bo required for certain pur- 
poses. In July 1800 E. roquostod the trustees to 
raise for his benefit the sum of £1,391 17.9. Id. & 
he subsequently applied to them to raise the sum 
of £008 2s. Sd. The ct. held the request to the 
trustees to raise £1,391 17s. 7d. only did not limit 
their power or diminish the amoimt of the fund 
impressed with a trust for E.’s benefit, <fe declared 
the trustees were at libertv to raise the residue. — 
Harrold V . Harrold (1801), 3 Gift’. 192 ; 4 L. T. 
099 ; 7 .1 UI-. N. 8. 1274 ; 60 E. R. 378. 

Sale of realty.] — Sec Sect. 7, sub -sect. 2, ante. 


Sect. 9,— POWER TO APPROPRIATE. 

3585. Validity of appropriation — Must be con- 
fined to authorised securities.] — Testator by his 
will, dated Oct. 13, 1880, gave his real & personal 
estate to trustees upon trust for sale Ac conversion, 
Ac t() invest the proceeds of sale in any of the 
Parliamentary stocks or funds of Great Britain, 
or on Govt, or real or long leasehold securities in 
England Ac Wales, Ac to hold the same upon trust, 
in the first place, to pay an annuity of £100 to his 
son during his life or until he should assign the 
same, Ac he thereby directed & authorised Ids 
trustees to set ajiart, Ac invest in any of the invest- 
ments in which the proceeds of sale & conversion 
of his estate was thereby autliorised to be invested 
such a sum of money as should be sufficient at the 


time of such investment to pay the same annuity, 
At to pay the same accordingly, with power to 
resort to the capital of the appropriated fund 
whenever the income of the same should be 
insufficient. By a codicil dated June 1, 1887 
testator increased the amount of the annuity to 
£250. He died in 1887. The Trust Investment 
Act, 1889 (c. 32), s. 3, authorises trustees to invest 
among other securities in India 3^ per cent. Stock 
on summons : — Held : the trustees were not 
entitled to appropriate such a sum as would, when 
invested in India 3^ per cent. Stock, be sufficient 
to answer the annuity, but the^ were limited to the 
securities authorised by the will . — Re Owthwaitb 
Owthwaite V. Taylor, [1891] 3 Ch. 494 ; 00 L. J. 
Oh. 854 ; 65 L. T. 144 ; 40 W. R. 38 ; 7 T. L. B. 093. 

3586. .] —On a contract for sale of 

leaseholds the purchaser objected that the vendor 
at the time when he bought the property was 
himself a trustee for sale. M. by his will gave all 
his real & leasehold estate, including the property 
in question, to his sonR., & 0. upon trust for sale, 
& to stand possessed of the proceeds upon trust to 
appropriate investments to answer annuities for 
his wife, his daughter B. & his son H. Testator 
gave his residue to his son R., died in 1843. H. 
was at this time incapable of managing his own 
affairs, & so continued down to the time of his 
death. In 1843 Lady M. was appointed an addi- 
tional trustee, & the x^roperty was vested in R., C., 
Ac her, subject to the provisions of the will. In 
1847, a new trustee was appointed in place oi 0. by 
deeds which recited that the property subject U) 
the trusts included the leaseholds, Ac conveyed 
them specially to the new trustees upon the trusts 
of the will. R. executed a power of attorney in 
favour of Lady M., Ac she let the prox>orty on several 
occasions. R. died in Oct. 1849, leaving all his 
property equally to Lady M., B. & H. ; Ac in 1860 
Lady M. was appointed administratrix of his 
estate with the will annexed. In 1863 she became 
the sole trustee ; Ac in 1859 Ac 1800 she lot the 
leaseholds for terms of years. She died in 1873, 
leaving all lior i)roporty to B., Ac appointing her 
sole extrix. B. died in 1877, leaving her property 
to D., Ac appointing him Ac another exors. All the 
property remaining subject to the tmsts of the 
will of M. thus became vested in D., Ac he paid into 
coui’t to the account of H. certain funds on an 
affidavit which stated that after the death of M., 
his trustees got in all his real Ac personal estate, 
Ac appropriated £40,000 Bank Annuities, Ac the 
leaseholds in question to answer the annuities, Ac 
transferred the residue to R. In 1878 H. was 
found of unsound mind by inquisition, Ac the 
Master reported that the leaseholds in question 
belonged half to H. Ac half to D. absolutely, 
subject to H.’s annuity of £500. In 1887 D. died, 
Ac his will was proved by G., one of his exors. In 
1888 H., acting by his committee, Ac G., by a deed 
which recited tliat they were absolutely entitled in 
moieties to the propeHy, Ac that the Master had 
approved of the deed, lot the property for twenty- 
one years. H. died in 1892, Ac letters of administra- 
tion to his estate were granted to A., one of his next 
of kin. By a deed of May 19, 1893, which recited 


PART V. SECT. 9. 

b. ValidUv of approprioHon — Power 
of court to mnclion.] — PuQHB & 
(QUEENSLAND TRUSTEES, LTD. V. BEO- 
DRIBB, [19211 St. 11. Qd. 163.— AUS. 

0 . Appropriation in paumeni of 

debt due to firm.] — Bissbtt v. Tatlor 
(1897), 35 N. S. R. 440.— CAN. 

d. Charges in equal priorUp — 

Proposed immediate pccyment of one 


A'honu-fi — Whether trustees could accept 
offer — Compenaaiion to life tmarUs .] — 
Rc SicHLAU, [1927] V. li. R. 356 ; 49 
A. L. T. 9.— AUS. 

_ — Galloway v. Campbell’s 

Truster (1906). 7 F. (Ot. of Hess.) 
?31 ; 423 L. k 712; 13 S. L. T 
266. — SCOT. 

t. Side of personalty — Trustees given 
12 N Z LR ni^^N (1893), 


a. Business left by iestaior.] — 

Where the trustees of a will have no 
power to iuTest the trust moneys in the 
purchase of shares In a company, the 
ct. has no power to sanction a sale by 
the trustee to a co. of a business 
left by testator, the trustees taking 
shares In the co. as payment or part- 
myment of the purchase -money . — Re 
SOOULLAR, ATTKEN V. SOOULLAR (1901), 
21 N. Z. L. R. 89.— N.Z. 
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that G. was surviving trustee of the will of M., G. 
^ request of A., &; in consideration 

oi ^djOOO paid by G. to her, & being himself entitled 
as benelicial owner to the other half of the property, 
assigned the leaseholds to P. By an indenture of 
May ^l), 1893, P. as trustee, & at the request of G., 
assigned the premises to him. On Sept. 19, 1901, 
G. agreed to sell the property to E. for £12,200 & 
the purchaser took the objection that in 1893 G. 
was a trustee for sale of the property, & could not 
pu^hase the half of it which was then conveyed 
to bim ; Held: if any appropriation had taken 
place, it was an appropriation of unauthorised 
securities, & was not effectual to destroy the trust 
for sale ; until H . was found a lunatic there could 
bo no election by the benellciaries ; there had 
been no election to take in specie by the ct. on 
behalf of the lunatic ; it was not proved tliat there 
had been an election by all the persons interested ; 
the trust for sale did not come to an end when the 
annuities ceased, was not void for pei*petuity & 
was operative in 1893 ; k> the title ought not to be 
forced on the purchaser. 

A trust for sale does not come t/O an end simply 
because the iiersons to take are ascertained & 
sni juris at the time of distribution (Byrne, J.). — 
Re Douglas & Poweli/s Contract, [1902J 2 
Ch. 296 ; 71 L. J. Ch. 850. 

AnnotationR He Grlrathorpc, Beckett v, Gilm- 

Uiorpe, [1908] 1 Ch . 60(5 ; lie 8Lurt, i)c Bunsen v. 

Hardlufre, [1922] 1 Ch. 41(5. 

3587. .] — Testator, who described him- 

self as a general broker, by his will dated Dec. 11, 
1895, gave a sum of money upon certain trusts, k 
he declared that “ the moneys liable to be invested 
under this my will may be invested in such securi- 
ties as my trustees in tlndr absolute discretion shall 
think fit ; k I authorise my trustees to continue 
or leave any moneys invested at my death in or 
upon the same securities”: — Held: there was 
sufficient in the context ol the will to show that 
testator was using ” securities ” as equivalent to 
” investments ” in both sentences ; & the trustees 
were authorised to aiipropriate to the trust legacy 
out of investments belonging to testator at his 
death ordinary stock of the Midland Rail^vay, A 
to piu’chase with money belonging to the trust 
legacy ordinary stock ol th(‘ London & Nortli- 
Western Railway . — Rc Raynior, Rayner v, 
Rayner, [1901] 1 Ch. 176 ; 7.3 L. J. Ch. Ill ; 89 
L. T. 081 ; 52 W. R. 27.3 ; 48 Sol. Jo. 178, C. A. 
Annotations Refd. lie Gcut Si Eason’s Contract. [1905] 

1 Oh. ,S8G. Mentd. He Johnson, Gtccnvvood v. (irconwood 

& Robinson (1903), 89 L. T. 520 ; Wilinott v. liondon Road 

Car Co. (1910), 10.3 L. T. 447 ; lie Hutchinson, Crispin r. 

Hadden 0919), 88 L. J. Ch. 352 ; Singer r. Williams, [1921 ] 

1 A. C. 41 ; lie Neville, Nevlllo v. Eiret Gaidcn City, [1925] 

1 Oh. 44. 

8588. — — Or investments sanctioned by 

court.] — Where property is settl(‘d on trust for 
sale as k when the trustees in their absolute 
discretion think fit, k ther(‘ is groat difficiffty in 
realisation, the ct. has jurisdiction to sanction an 
appropriation of the original investments to the 
shares of the various beneficiaries, including a 
settled share, although some of the investments 
appropriated to the settled share are not authorised 
by the investment clause.— /^c Cooee’b Sei’T3..e- 
MENT, Tarry v. Cooke, [1913] 2 Ch. 661 ; 83 L J. 
Ch. 70 ; 109 L. T. 705 ; 58 Sol. Jo. 67. 

Annotation .— CoubA, He Wragg, Wragg v. Palmer, [1919] 

2 Oh. 68. 

85g9. Appropriation of mortgage— Pro- 


perty worthless.] — Re Brookes, Brookes v, 
Taylor, No. 8696, post 

8590. Appropriation of shares in business.] 

— Test^itor by his will devised k bequeathed his 
residuary real & personal estate to three trustees, 
two of whom were his sons, upon trust to sell k 
convert k to stand possessed of the proceeds upon 
trust for all his children, except his son J., in equal 
shares, k he directed that all i^roperties k invest- 
ments acquired by hmi in the names of any of his 
children or advances to or for tin* benefit of his 
children should be treated as absolute gifts to such 
children of the propeiiios, investments, k advances 
which might be taken in their names individually 
or given to or for their benefit, k tlxat such children 
should not bo liable to repay to him or Ids estate 
the consideration which he had paid for the pro- 
perties or the amounts that might have been 
advanced or invested on such secuiiti(‘s or other- 
wise. He further directed that m tlie division of 
his estate Ids trustees sliould equalise his cldldren’s 
.shares as far as possible by treating all gifts to 
them as liaving been made in satisfaction or part 
satisfaction of then* shares. Testator then settled 
the shares of his daughters, & declared that his 
trustees might ixostpone the sale k conversion of 
his real k personal estate for so long as they should 
think fit, the income of the unconverted property 
to go to the persons to whom the income luoduced 
by the sale k conversion would for the time being 
be payable if the sale k con\(*rsion had been 
actually made. investment cLmse did not 

authorise the investment in the shares of private 
cos. Testator died in Dec. 1892, leaving six 
children other than J., wdio took no interest in the 
residue, nam(*ly two sons k four daughters. A 
considerable part of testator’s estate consisted of 
shares in a private co. called (’ravens Lindtcd, tlic 
arts, of wddeh contained restrictive provisions witli 
reference to tlie transfer of shares. There was no 
market for these shares, k the trustees, although 
they had advertis(‘d, had been unable to obtain an 
ofTor for them. During his lifetime testator had 
made advances to certain of his children, A- subse- 
(jiiently to his deatli the trustees had made furthei* 
advances to two of his sons. The trustees liad, for 
the purpose ol dividing the income, pending the 
distiibution of the estate, added to tlie income of 
the actual estate interest at 4 )>cr cent, per annum 
on the advances to the children, k had then divided 
the total thus ascertained into six ecpial shares, k 
had paid one of such shares to each of the children, 
deducting in the case of an advanced child 4 per 
cent, on the amount of the advances to that child : 
— Held: (J) having regard to the difficulty of 
realising the (’raven shares the principal adopted 
by the trustees with regard to the advances made 
both before k after the death of testator was the 
correat one ; (2) the power to postpone conversion 
applied to the Uraven shares only so long as the 
estate was retained by the trustees as a whole, & did 
not extend to authorise them to apjiropriate those 
shares to the settled shares of the daughters when 
the estate was divided. — Re Craven, Watson v. 
Craven, [1914] 1 Ch. 358 ; 83 L. J. Ch. 403 ; 109 
L. T. 846 ; 58 Sol. Jo. 138. 

Anwitaiions :-~As to (1) Apld. lit Forster-Brown, Barry v. 

Forster-Brown, [1914] 2 Ch. 584 ; lie Cooke, Randall v. 

Cooke, [J916] 1 Ch. 480. Consd. Re Tod, Bradshaw v. 

Turner, [19J6] 1 Ch. 509. Refd. Re Foster, Hunt v. 

Foster, [1920] 1 Ch. 391. As to (2) Consd. Re Wragg, 

Wragg V. Palmer, [1919] 2 Ch. 68. 


charge Sr appropriation to provide for 
othera.y—liAUVi v. French, [1918] 1 

I. R. 420.— IR. 

e. Implied power . — Van Dun- 

lop Trustees v. P^ollok, 11912] S. C. 


10.— SCOT. 

t, Appropriation of investments 

to legacy.] — Colvili.e’s Trustees 
V. Colville, [1914] S. C. 255 : 61 

Sc. L. R. 204 ; [1914] 1 S. L. T. 


02.- SCOT. 

g. .] — Grosskt V. Bib- 

BELL’S Trustees, [19201 S. O. 231 ; 
57 So. L. R. 187 ; 11920] 1 S. L. T. 
123.~SCOT. 
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Seel. 9. — Power to appropriate. Sects. 10, 11, 12, 
13, 14, 15, 16 efc 17 : Sub-sects. 1 & 2.] 

3591. .] — Re Wrago, Wragg v. 

Palmer, No. 8602, post. 

3592. Settled legacy.] — Re Wragg, Wragg 

V. PAmER, No. 3602, post. 

.] — Compare Executors, Vol. XXIV., 

p. 595, Nos. 6281-0286. 

Appropriation by executors.] — See Executors, 
Vol. XXIV., pp. 691-697, Nos. 0258-6302. 


Sect. 10.— POWER OF APPOINTMENT. 

Powers of appointment.] — See^ generally, Powers, 
Vol. XXXVII., pp. 384 et seq. 

New trustees.] — See Part II., Sect. 2, sub- 
sect. 2, B. {d), ante. 


Sect. 11.— POWER TO GIVE RECEIPTS. 

Sec Settled Land Act, 1925 (c. 18), s. 95; 
Trustee Act, 1925 (c. 19), s. 14 ; Sale of Land, Vol. 
XL., pp. 295-297, Nos. 2545-2561. 

8593. Question of title.] — The question whether 
an exor. or trustee who sells an estate can give a 
good receipt for the purchase-money is not a 
question of conveyance but of title. — F orbes v. 
Peacock (1843), 12 Sim. 628; 13 L. J. Oh. 46; 
1 L. T. O. S. 384 ; 7 Jur. 688 ; 59 E. K. 1235 ; 
on appeal (1840), 1 Ph. 717 ; 15 L. J. (^h. 371, 
Jj. C. 

Annotations Refd. l)<»o (1. Jones V. Huffhes (1831), G 
Exoh. 223 ; Strong'hlll v. Anstey (1852), 1 Do G. M. 6c G. 
635; Sabin v. Heapo (1859), 27 Boav. 553; Carlyon v. 
Truscott (1875), L. It. 20 Eq. 348. Hentd. Curtis v. 
Fulbrook (1819), 19 L. J. Oh. 65 ; Robinson v. Lowaier 
(1854), 23 L. J. Oh. 641 ; lie Tanqucray-Wlllamne 6c 
bandau (1882), 20 Oh. D. 465 ; J?c Venn 6c Furze’s Con- 
tract, fl 894] 2 Oh. 101 ; Itc Henson, Chester v. Henson, 
ri9081 2 Oh. 350. 

3594. Whether all trustees must Join.] — One 

trustee for the siile of an estate having rcleas(‘d & 
conveyed to his co-trustoo refused to join in the 
receipt of the purchase-money upon the special 
expression of the deed the purchaser w'as not held 
to the agreement with the remaining trustee : it 
would have been otherwise, if one had merely 
renounced. — C rewe v. Dicken (1798), 4 Ves. 97 ; 
31 E. K. 50, L. G. 

Annotations; — Consd. Small v. Marwood (1829), 9 B. & 0. 
300. Refd. Nieloson r. Wordsworth (1818), 2 Swan. 365, 
Mentd. Orch r. Walker (1838), 3 My. 6c Or. 702 ; Pjike 
r. WaddhiKham (1852), 10 Haro, 1 ; Lane v. Dobenbam 
(1853), 11 Hare, 188 ; Itc Young, Fraser v. Young, [1913] 
1 Oh. 272. 

3595. .] — Walker v. Symonds, No. 3085, 

ante. 

3596. .] — A sum of money having been 

given to four trustees, one of them lent a part 
on mtge., there was notice of the trust on the 
mtge., w hich was made to tliat one trtistee only ; 
he subsequently called in the money, which the 
mtgor. procm’cd from another person, to wliom 
the mtge. was then assigned, & who paid the money 
to the single trustee alone. The mtgor. afterwards 
sold the property, & the purchaser objected that 
the payment of the mtge. -money to the one 
trustee alone was not a good discharge ; but the 
ct. was of opinion that that payment was a good 
discharge ; the true principle being, that no 
person could be allowed to deal with trust-money 
to the prejudice of the cestui que tritst, & the ct. 
being of opinion that there had not been any such 
dealing by the vendor in this case. — H anson v. 
Beverley (1832), 1 L. J. Ch. 132. 

8597, .] — Stock standing in the names of 

trustees was mortgaged to secure £1.200 & interest, 


& notice of the mtge. was given to the trustees by 
both the mtgor. &> mtgee. Upon his marriage the 
mtgee. assigned the £1,200 to H. & H., & it was 
declared that the receipt or receipts of them, or 
the survivor of them, should be a sufficient dis- 
charge ; & one of them, being the solr. of the 
mtgee., was allowed to retain all the deeds in both 
transactions. The trustees, at the request of the 
mtgors., sold a portion of the £3,000 & paid off 
the £1,200 & interest, which was received by the 
mtgor. 's solr., & trustee of the settlement, without 
the authority of his co-trustee. He gave ui^ the 
deeds relating to the mtge., 6c signed a receipt 
“ for self & co-trustee,” hut he never invested the 
money ujjon the trusts of the settlement ; but he 
survived his co-trustee & died insolvent. Upon a 
bill filed by the new trustees of the mtgee ’s mar- 
riage settlement against the trustees of the £3,000. — 
Held : the receipt of one trustee was no discharge ; 
the being entrusted with the deeds for safe custody 
did not authorise one trustvce to receive the triist 
money ; 6c the trustees of the £3,000 must repay 
the £1,200 with interest & costs. — Hall Franck 
(1849), 11 Beav. 619 ; 18 L. J. Ch. 362 ; 13 L. T. 
O. S. 338 ; 13 Jur. 222 ; 50 E. 11. 918. 

3598. .] — A firm of soh‘s. having been em- 

I)loyed by the trustees of a will to receive the 
proceeds of testator’s real estate, which had been 
taken by a railway co., paid over the money to 
one of such trustees without the receipt of autho- 
rity of the other. 1’he money having been lost 
to the estate by the insolvency & death of the 
trustee to whom it was paid : — Held : the receipt 
of one trustee only, though also an exor., was not 
a sufficient discharge to the solrs. for the money 
which they had received by the authority of the 
two, 6c they were personally liable to make good 
the loss which had I’osulted to the trust estate from 
such improper payment. 

A mere agent of trustees is answerable only to 
bis principal 6c not to ccsiuis que trust in respect 
of trust moneys coming to liis hands merely in 
his character of agent. . . . But ... a person 
who receives into his hands trust moneys, 6c who 
deals with them in a manner inconsistent with 
the performance of ti'usts of which he is cognisant, 
is personally liable for the consequences which 
may ensue upon his so dealing (Bacon, V.-O.). — 
Lee V. Sankey (1873), L. B. 15 Eq. 204; 21 
W. li. 28(i ; sub nom. Lee v. Sankey, Ginder v. 
Sankey, 27 T.. T. 809. 

Annotations : — Consd. Re Barney, Barney v. Barney, [1892] 

2 Ch. 265. Refd. Wilson v. Bury (1880), 5 O. B. D. 618 ; 

Sourr. Abhwell, [1893] 2 Q. B. 390 ; Mara r. Brown (1895), 

72 L. T, 765 ; Re Eyre-Williaina, Williams v. Williams, 

[1923] 2 Ch. 533. 

3599. .] — Re Flower (G.) & Metropolitan 

Board OF Works, Re Flower (M.) & Same, No. 
.3251, ante. 

3600. Authority Inferred — From power to Invest] 

— An authority given by testator to his trustee to 
lay out money on security, includes in it, an 
authority to give sufficient discharges to the 
borrowers. — Wood v. Harman (1820), 6 Madd. 
368 ; 60 E. R. 936. 

Annotation : — Apld. Locke r. Lomas (1852), 5 De G. & Sin. 

326. 

3601. .] — Testator devised real estate 

to A. & B., their exors., administrators & assigns, 
for the term of five hundred years, upon trust to 
raise by sale or mtge. the sum of £2,400 & directed 
them to put out the same on Govt, or real securities 
& call in & replace out the same from time to time, 
& to pay the income to G. for life, & after her death 
to pay the principal to such persons as C. should 
appoint by will, & in default of appointment to 
C.’s children. The will did not contain a power 
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for tho trustees to give receipts. A. & B. mort- 
gaged the estate to C. for £2,400 & C. assigned the 
mtge. to t). ; — Held : a power for A. & B. to give 
receipts for this sum might be implied, & D. was 
entitled to the mtged. premises as against the 
persons claiming under the trusts of testator’s 
v^l.->-I^CKE V. Lomas (1852), 5 De G. & 8m. 326 . 

II b t 320 ; 16 Jur. 813 ! 

64 E. R. 1187. * 

3602. Receipt by trustee of charity— Settled Land 
Act, 1925 (c. 18), ss. 29 (1), 94 (1).]— The trust 
deed or a charity placed the entire management & 
control of its pioperty, which, whethcT land or 
investments, was all revenue, in the hands of a 
sole trustee, in whom it was vested with full 
power to sell <& give receipts for tho purchase- 
money i' — Held : the trustee could sell the land 
under his trust deed & give a receijit for the pur- 
chase-money without resorting to his life tenant 
powers under above sect, at all. — Re Booth 
Houtiiknd-on-Hea Estates Oo.’s Oonthact, [1 927J 
1 Ch. 579 ; 96 L. S. Ch. 272 ; 43 T. L. IL 334 ; 
suh nom. Booth v. 8outhend-on-8ea Estate 
Co.’s Contract, 137 Ju T. 122. 


Sect. 12.— POWER TO COMPROMISE. 

Sec Trustee Act, 1925 (c. 19), s. 15 ; Executors, 
Vol. XXIV,, pp. 685-588, Nos. 6189-6214. 

3603. When beneficial to trust estate.] - — 
Although generally speaking an exor. or trustee 
compounding or releasing a debt must answer for 
same yet if this apjieai's to have been for the benelit 
of the trust estate it is an excuse. — B lup] v. 
Marshall (1735), 3 B. Wms. 381 ; 24 E. R. 1110, 
Jj. C. 


Annotation Apld. Forehaw v. Higg^nson (1857), 8 De O. M. 
& G. 827. 

3604. — -.J — Forshaw V. Higginson, No. 3149, 
ante. 


8e( T. 13.— POWER TO POSTPONE CONVERSION. 

See Fart IV., Sect. 11, sub-sect. 1, (’., anle. 


8e( T. 14.— POWER OF INVESTMENT. 

Sec Fart VI., post. 


Skct. 15.— MAINTENANCE AND ADVANCEMENT. 

See Fart III., Sect. 5, ante. 


Sect. 16.— ACCUMULATIONS. 

See Fart III., Sect. 6, ante. 


Russel v . Buchanan (1840), 9 L. J. Oh. 129 ; 
4 Jm*. 430. 

3606. From testator.] — A trustee of 

real estates sold for payment of testator’s debts, 
is entitled to retain a debt due to him from testator 
out of the proceeds ; & his right is not prejudiced 
by the proceeds having been paid into ct. — H all 
V. Macdonald (1844), 14 Sim. 1 ; 00 E. R. 266. 
Annotations Expld. Hain v. KSadler (1871), L. 11. 12 Eq. 

670. Dbtd. lie llUdgo, DavidHon v. Illidge (1884), 27 
Ch. D. 478. Tho doclsiou may have boon right, but the 
absunce of facta, makes it uaoioss as an authority (Lindley, 
L. J.). 

3607. .J — The trustee of an estate 

devised or conveyed to him for the purpose of 
paying debts has no right of retainer thereout 
whether he is exor. or not. — Bain ik Sadler (1871), 
L. R. 12 Eq. 670 ; 40 L. J. Ch. 791 ; 25 L. T. 202 ; 
19 W. R. 1077. 

Annotation Reid. lie Illidge, Davidsou r. Illldgo (1883), 
24 Oh. D. 654. 

3608. Trustee of two trust funds —Retainer 

of one— Pending settlement of matters relating to 
the other.] — A trustee in two independent matters 
for the same person is not justified in mixing 
up the two transactions, & refusing to pay over the 
llrst trust fimd until all questions as to the second 
have been settled. — Frice v. Loaden (1856), 21 
Beav. 508 ; 52 E. R. 955. 

3609. Loss through breach of trust by trustee 

— Breach with consent of beneficiary.] — Sawyer r. 
Sawyer, No. 3001, ante. 

3610. — — Loss occasioned by tenant for life.] — 
Re Hope, Be Ceito r. Hope, [1900] W. N. 76. 

3611. Surplus of unexhausted gift.] — 

Testator devised his real estat<3 in strict settle- 
ment & gave to his tru.stees certain horses & iconics 
As the hounds in his kennel, chai’ged his real 
estate in priority to ail other chai'ges created by his 
will with the payment to the trustees for tho term 
of fifty years, if any of the horses A hounds should 
so long live, of an annual sum of £750 ; & ho 
declared that tlie trustees should apply said 
annual sum in the maintenance of the horses & 
Iiounds for tli(‘ tune being, & in maintaining the 
stables, kennels, »te buildings inliabited by the 
animals ; A l)o declared that his trustees, should 
not be bound to render any account of the applica- 
tion or expenditure of the sum of £750, eSc any 
part thereof remaining unajqfiied should be dealt 
with by them at their sole discretion ; —Held : 
the trustees could not retain for tlioii’ own benelit 
any siu-plus of the annuity not required for the 
maintenance of the horses & hounds. — Re Dean, 
Cooper-Dean v. {Stevens (1889), 41 Ch. D. 552 ; 
58 L, J. Ch. 693 ; 60 L. T. 813 ; 6 T. L. R. 404. 
Annotation: — Mentd. lie Gr(»ve-Qrady, riowdon v. Law- 
rence (1928), 44 T. L 11. 700. 

Retainer by executors.] — See Executors, Vol. 
XXIIL, pp. 370-384, 435-441, Nos. 4392-4546, 
5056-6109. 


Sect. 17.— RETAINER AGAINST BENEHCIARIES. 

Sub-sect. 1. — In General. 

3606. Right to retain —Debt due to trustee — From 
beneficiary.] — A trustee of a marriage settlement, 
after tlie death of tho husband, entered into an 
account with the widow, acting also os her solr. 
A balance became due to him : — Held : the trustee 
was entitled to retain out of tlie dividends upon the 
trust fund Ihe balance due upon such account. — 


Sub-sect. 2. — Beneficiary Owing Money 
TO Trust Estate. 

3612. Right to retain.] — A., by marriage settle- 
ment, covenants for payment within four years, 
to the trustees, of a sum of £4,000, the dividends 
whereof, <fe of other funds thereby settled, are made 
payable to himself for life. He afterwards obtains 
a pension from Govt., by warrant of the Treasury, 
made payable to him & his assigns by ihe Treasurer 

PART V. SECT. 17, SUB-SECT. 2. 

3612 i. Right to retain .] — Tillik v . 
SriUNQBR (1892), 21 O. R. 585.— CAN. 


PART V. SECT. 12. 203.— AUS. 

36031. When beneficial to trust estate.] 3603 11. .1 — Rc Tono, Tong r. 

— Ex p . Saundkrs (1900), 21 S. R. Trustees, Executors & Agency Co., 
N. S. W. 291 ; 17 N. S. W. W. N. Ltd.. 119101 V. L. R. 110.— AUS. 
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Sect. 17. — lielaincr against beneficiaries : Sub-sects, 
2<fc3.] 

of the Navy out of a certain fund, during the life 
of the grantee. 

A. subsequently absconds, being largely indebted 
to the Crown, & not having paid the £4,000 accord- 
ing to the covenant in his settlement ; &, upon his 
departure, the pension is withdrawn by Order of 
Council, & the trustees, of the settlement stop 
the payment of the dividends of the other funds 
to which he was entitled for life under the settle- 
ment. 

A. having granted annuities secured by assign- 
ment of his pension & of these dividends, on a bill 
by the annuitants against the Treasurer of the 
Navy & the A.-G., for recovery of what was in 
the hands of the former on account of the pension, 
A against the trustee of the settlement for 
dividends accrued since A.’s departm*e : — Held : 
the trustees; who had no notice of the assignment, 
were entitled to retain the dividends in satisfaction 
of the covenant. — P uiddy o. Rosr (1817), 3 
Mer. 86 ; 30 E. 11. 33. 

Annotations; — Apld. Smith v. Smith (1835), 1 Y. & C. Ex. 

338. Consd. Houldltoh v. Wallace (1838), 5 Cl. & Fin. 

629 : lie Weston, Davies v. Tagait, [1900] 2 Oh. 104. 

Refd. 7?e Brown, Ex v. Turpin (1832), Mont. 443 ; lie 

I’rlor, Exp. Younpr (1835), 2 Mont. & A. 228 ; Burridgo v. 

Ilow (1842), 1 Y. & C. (li. Cas. 183 ; Courtenay v. WllUaniB 

(1844), 3 Hare, 539 ; Jones v. Mossop (1844), 3 Hare, 668 ; 

Colo V. Muddle (1852), 10 Hare, 18(5 ; He Tdmiics (1873), 

28 h. T. 567 ; Ballard v. Mursdon (1880), 14 Ch. I). 371 ; 

Dlnffle V. Coppeu (1898), 08 L. J. Cli. 337 ; He Jewell’s 

Hettlmt., Watts v. Jhibllo Trustee, [1919] 2 Ch. 101. 

3613 . ,] — Qji t/he marriage of N. A G. Iwo 

settlements were executed ; by one, a sum of 
stock ik estates in W., the lady’s property, were 
conveyed to trustees in trust for her for life, 
with remainder in trust for the children of the 
maiTiage, &, by the other, N. granted, out of his 
estates, a rentcharge to G. for life. She, after 
her husband’s death, fraudulently obtained a 
transfer of the stock, A sold it out ; A, afterwards, 
she assigned her life interest in the estates in W., 
A the rentcharge, to A., for valuable consideration, 
but with notice of the fraud : — Held : the rents 
of the estates in W., A the rentcharge, were liable 
to be applied to replace the stock ; A a receiver 
of them was granted before answer. — W oodyatt 
V. Gbesley (1836), 8 Sim. 180 ; 3 Mont. A A. 
169, n. ; DonneUy, 135 ; 69 E. K. 72, 

Annotations : Hafitic r. Hastfo (1875), 24 W. K. 242. 

Refd. Burridgo v. Ilow (1842), 1 Y. & C. Ch. Can. 183 ; 

Irhy V. Irby (No. 3) (1858). 25 Beav. (532 ; Fox v. Buckloy 

(1876), 3 Ch. D. 508 ; Rc Weston, DuAies v. Tugart, [1900] 

2 Ch. 164. 

3614. .]— W., the father of S., the intended 

w'ife, on the marriage of S., gave a bond to the 
trustees of the marriage settlement, conditioned 
for the payment of £5,000 at his death. 11., the 
intended husband of S., covenanted with the 
trustees to pay to them £6,000 after his death, 
A assigned to them policies of assurance for £5,000, 
with a declaration that the sums received in respect 
of the policies, if they amounted to £6,000, were 
to be considered as a satisfaction of the covenant. 
The trusts of this £5,000, the subject of the 
covenant, were, in the events that happened, for 8. 
for IRe, with remainder to R. R., after the 
marriage, became bkpt., A the trustees proved, as 
a debt against his estate for the value of his 
covenant, A the sum received in respect thereof 
produced £431 stock, which was invested in their* 
names. The assignees of R. assigned to W. all 
the interest of R. under the settlement, whether 
in the £431 or the policy fund. R. died, A £6,991 
stock, the produce of the policies, was invested in 
the names of trustees. W. became bkpt. A died ; 
— Held : the trustees of the settlement wore entitled 


to hold the two sums of £431 A £5,991 against the 
assignees of W. towards satisfaction of the bond 
of W. — Burbidge V. Row (1844), 13 L. J. Oh. 
173 ; 8 L. T. O. 8. 1 ; 8 Jur. 299, L. 0. 
Annotations; — Refd. West v. Read (1843), 7 Jur. 147; 
Clack V. Holland (1854), 19 Boav. 202 ; Re M'Kenua’s 
Estate, Ex p. Busteed (1861), 5 L. T. 241 ; Re Leslie, 
Leslie v. French (1883), 23 Ch. D. 652 ; Falcke v. Scottish 
Imperial Insco. (1886), 34 Ch. D. 234 : Re Weston, Davies 
17 . Tagari, [1900] 2 Oh. 164 ; Re Jewell’s Scttlmt., Walter. 
Public Trustee, [1919] 2 Ch. 161. 

3616. .] — A., upon his marriage executed 

to the trustees of his marriage settlement a bond, 
A also a mtge. of his estates at 8., for securing to 
them a sum of £16,000, the trusts of which were 
declared to be for A. for life, A afterwards for the 
benefit of bis wife A children. A. not having paid 
this sum at the time specified in the bond, without 
notice to the trustees, assigned his life interest 
therein to B., as a security for the repayment of 
a debt due from A. to B. A. having afterwards 
become bkpt., B. filed his bill against the trustees 
A the assignees under the bkpey. to obtain the 
benefit of bis security ; A a decree was made in 
that suit, dii*ecting the life interest of A. in the 
£15,000 to bo sold, A the produce to be paid to 
B. In the course of the proceedings in the bkpey., 
the assignees sold the 8. estates, but the proceeds 
of the sale did not amount to £16,000 : — Held : 
the trustees wore entitled, as against B., to retain 
the annual produce of the sum for which the 8. 
estates were actually sold, until the whole of the 
£16,000 should be reinstated.- -Smith v. Smith 
(1836), 1 Y. A V. Ex. 338 ; 160 E. R. 137. 
Annotations; Apld. Bunldgo v. How (184 4), 13 L. J. Cb. 
173. Refd. H^ulditcb v. VVaUaco (1838), 5 Cl. A Fin. 
629 ; Courtenay WOlioms (1844), 3 Haro, 539 ; Jones v. 
Mosbop (1844), 3 Hans 568 ; Rc Weslon, Davies v. Tugart, 
[1900] 2 Ch. 164 ; Re JoweU’s Settlmt., Watts is Public 
Trustee, [1919] 2 Ch. 161. 

3616. .] — Senible : the right of trustees to 

retain trust property as against a beneficiary who 
owes money to them as trustees under the instru- 
ment creating the trust exists in favour of trustees 
of a voluntary settlement which has been so com- 
pleted as to be enforceable by the ct. — Re Weston, 
Davies v. Tagabt, [19001 2 Ch. 164 ; 69 L. J. Ch. 
655 ; 82 L. T. 591 ; 48 W. R. 467. 

Annotation ; — Refd. Re Jewell’s Settlmt., Watts i?. Public 
Trustees [1919] 2 Oh. 161. 

3617. .J — Where a trust fund is being dis- 
tributed by the ct. a trustee beneficiary, against 
whom proceedings are pending for moneys alleged 
to belong to the fund, cannot take any share until 
the amount, if any, due from him has be(*n ascer- 
tained A made good. — Be Rhodesia GoiiDFiELDS, 
1/ri)., Partridge v. Rhodesia Goldfields, Ltd., 
[1910] 1 Ch. 239 ; 79 L. J. Ch. 133 ; 102 L. T. 126 ; 
64 Sol. Jo. 136 ; 17 Mans. 23. 

Annotations ; — Consd. Re Smelting Corpn., Scaver v. The Co., 
[191 5] 1 Ch. 472. Refd. Re J*enivlan Ry. Construction Co. 
(1915), 85 L. J. Ch. 129 ; Re National Live Stock Insco., 
lie National General Insce., [1917] 1 Ch. 628 ; Re Melton, 
Milk V. Towers, [1918] 1 Ch. 37 ; Re Jewell’s Settlmt., 
Watts IS IHiblic Trustee, [1919] 2 Ch. 161. Mentd. Re 
l^ain, Gustavson v. Haviland, [1919] 1 Ch. 38. 

3618. .] — By marriage settlement made in 

1895 a policy of assurance on the husband’s life 
was assigned by him to pltf. trustees upon trust 
on the husband’s death to receive the moneys 
thereby assured, A to pay the income thereof 
to the wife during her life A after her death to hold 
the same in trust for the issue of the marriage as 
the husband A wife should jointly appoint, or in 
default then as the survivor should by deed or 
will appoint, A in default of appointment then in 
trust for the children of the marriage who being 
sons should attain twenty-one or being daughters 
attain that age or marry ; A the wife thereby 
assigned certain reversionary property, described 
as the wife’s fund, to the trustees upon trust to 



923 


Part V. — Powers and Discretions of Trustees. 


^ceive the same when it should fall into possession 
P^y income thereof to the wife during her 
me & after her death to the husband during his 
life (& after the death of the survivor to hold the 
same upon the same trusts as were declared con- 
cernmg the policy moneys after the death of such 
survivor in favour of the issue of the marriage ; & 
thereby covenanted with the trustees 
that he would not suffer anything whereby the 
policy should become void or voidable, & would 
duly pay the premiums for keeping on foot the 
policy or any policy effected as thereinafter pro- 
vided or for restoiing the same respectively 
if the same respectively should have become 
voidable ; & if the policy or policies should become 
void would effect a new policy or policies for the 
amount which would have become payable under 
the policy so becoming void if the husband had 
then died ; «&;, after a declaration that it should 
not be obligatory on the trustees to enforce the 
covenants by the husband, it was expressly jjro- 
vided that the trustees might in their discretion 
apply the income of the wife’s fund towards pay- 
ment of the premiums or other sums necessai-y 
“ for keeping on foot or restoring ” the policies 
or any of them. In 1897 owing to the husband’s 
default in paying the premiums the policy lapsed 
& became void. The wife died in 1901. There 
was issue of the marriage one infant son. The 
husband married again, & in 1905 his life interest 
in the wife’s fund was assigned to deft, trustees 
upon trusts in favour of his second wife. In 1917 
the wife’s fund fell into possession & pltf. trustees 
now claimed the right to effect a policy on the 
husband’s life for the amount of the lap.sed policy 
out of the income of the wife’s fund ; — Held: 


(1) as a matter of cont ruction the express iiower 
conferred on pltf. trustees to apply the income 
of the wife’s fund in keeping on foot or restoring 
the policies did not extend to a lapsed policy ; 

(2) on general iirinciples of equity neither the 
husband nor his assignees could take anything out 
of the wife’s fund without first making good to 
the trust estate tlie loss occasioned by the 
husband’s default in allowing the original policy 
to lapse, & pltf. trustees were therefore entitled 
to retain the income of the wife’s fund during the 
husband’s life until a policy upon his life for the 
amount covered by his covenant had been effected 
in their names or until there had been retained 
thereout a sum equal to the surrender value for the 
time being of the original lapsed policy. — lie 
Jewell’s Settlement, Watts v. Public Trus'I’ee, 
[1919] 2 Ch. 1(U ; 88 L. J. Ch. 357 ; 121 L. T. 207. 

8619. Beneficiary executor of settlor.] — 

The personal interests of a trustee in a trust fund 
in ct. will be made applicable to the discharge of all 
claims against him as trustee. 

A. was entitled to a share of funds held upon the 
trusts of his father’s marriage settlement, & for 
which his father’s estate was liable. He was one 
of his father’s exors. In a suit to administer the 
trusts of the settlement & his father’s estate, a 
large balance was found due from A. as exor. : 
Held : the trustees of the settlement was entitled 
to retain such balance out of A.’s share, & jmr- 
chasers from A., pending the suit, with notice of 
the proceedings, were bound by the same equity. 
Irby v. Irby (No. 3) (1858), 25 Heav. 632 ; 32 
L. T. O. 8. 141 ; 4 Jur. N. 8. 989 ; 6 W. B. 853 ; 
63 E. R. 778. 


Jnnotalions Re!d. Fc Cavew, r- Carew [189«1 1 Ch. 

627 ; Rc Sewell, White v, Sewell. 11909] 1 Ch. 80C ; Re 
Pain, GustavBon v. HavUand, [1919] 1 Ch. 38. 


8620. In respect of over-payments — Re- 

covery of Income tax paid on annuities.]— By 


indenture made in 1886, after reciting a decree for 
judicial separation & an order of the Divorce Ct. 
dii’ecting the husband to pay to the wife 
pennanent alimony at the rate of £200 per annum^ 
the liusband covenanted with the wife that he 
should in substitution for the permanent alimony 
dii‘ected by the order pay to her duiing her life 
the sum of £200 per annum subject to a provision 
that if he should make default in so doing the wife 
should be at liberty to enforce payment by 
process under the order as well as by action on the 
covenant, the intention being that the order should 
be a collateral & additional security for the 
covenant thereinbefore contained. The husband 
died in 1907, having by his will bequeathed his 
residuary estate to Jiis exoi*s. 6c trustees upon 
certain trusts in favour of his four sons, one of 
whom subsequently died, having bequeathed his 
one-fourth shai'o to his wife absolutely. The 
husband during his lifetime, & his exors. & trustees 
after his death, had paid the wife’s annuity in full 
without deducting income tax: — Held: (1) on 
true consti'uction of the deed the wife’s annuity 
w^as payable subject to, &» not free from, income 
tax ; (2) past overpayments in respect of income 
i ax having been made imder a mistake of law were 
not recoverable as a debt from the wife & could 
not be deducted either from future payments of 
the annuity or from the wife's share in the 
residuary estate of the husband. — Rc Hatch, 
Hatch Hatch, [1919] 1 Ch. 351 ; 88 L. J. Ch. 
147 ; 120 L. T. 694 ; 63 Sol. Jo. 389. 

AnmyUiiion : — Reid, lie Wooldridge, Wooldridge V . Coe, 

[1920] W. N. 78. 

3621. — — — .J- Re Wooldridge, 

Wooldridge v. Coe, [1920] W, N. 78. 

Retention by executors.] — Ree Executors, Vol. 
XXIII., pp. 435-411, Nos. 5056-5109. 


Sub-se(’t. 3. — Perrons Claiming Through 
OR ON Behalf op Beneficiaries. 

3622. General rule.] — A sliar(3 of a trust fund 
can be retained against a liability to the fund of 
the party entitled to it, though he is entitled to 
it by way of derivative title only. 

Testator bequeathed a legacy to the wife of D., 
a trustee of his will, & D. subsequently became 
entitled to the legaey as liis wif<3’s sole exor. & 
legatee. D. died without having taken out pro- 
bate to his wife’s estate, & at his death ho was 
found to have died insolvent. The legacy had 
never been paid over, but during his lifetime D. 
had misapjjropriated a sum of money belonging to 
testator’s estate : — Held : the legacy could bo 
retained by the surviving exor. of testator’s 
estate to the full extent necessary to make good the 
misapprox^riation, although D. had never proved 
his wife’s will. — Re Dac’re, Whitaker v. Dacre, 
[1916] 1 Ch. 344 ; 85 L, J. Oh. 274 ; 114 L. T. 387 ; 
60 Sol. Jo. 306, C. A. 

Avnofations : — Refd. Re Melton, Milk v. Towers (1917), 117 

L. T. 079 ; Re Savage, Call v. Howard, [19181 2 Ch. 146 ; 

Re JeweU’e Sottlint., Watts v. Public Tmsteo, (1919} 2 CJh. 

IGl : Re Pain, Gustavson v, Havlland, [1919] 1 Ch. 38. 

3623. Right to retain — As against personal repre- 
sentatives.] — A policy of assurance on the life of 
H. was taken in the names of trustees &> a settle- 
ment was executed by virtue of which the bonuses 
payable on the policy were to be held upon trust 
for H., & the money assured, on the trusts of the 
settlement. H. obtained x^ossession of & mis- 
appropriated a portion of the trust funds : — Held : 
the trustees were not entitled as against H.'s 
extrix. to impound or retain the bonuses to make 
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Sect. 17 . — Retainer against beneficiaries ; Sub-sects. 

3 cgr 4. Sect. 18.] 

good the tinist funds misappropriated by H., not 
as being settled propei’ty, because there was a 
prior resulting trust of them for H. ; not by way 
of set-off, because they were not payable till after 
H.’s death. — IIallett v. ITallett (1879), 13 
Ch. D. 232 ; 49 L. J. Ch. 61 ; 41 L. T. 723 ; 28 
W. 11. 321. 

Annotations -Apld. JRe Grogsou, Christison v. Bolam 

(1887), 36 Ch. D. 223. Distd. Re Weston, Davies v. 

Tagart, [1900] 2 Ch. 164. 

3624. — .] — Re Dacre, Whitaker v. 

Dacre, No. 3622, ante. 

8626. As against trustees In bankruptcy — 

Bankrupt beneficiary.] — A father deposited with a 
bank a sum of £2,400, money of his own, as a 
continuing security for any amount which might 
from time to time be owing to the bank by a firm 
in which two of his sons were the only partners. 
Interest on the deposit was from time to time paid 
by the bank to the father. By hLs will the father 
gave legacies & shares of residue to the two sons. 
At the dat/e of his death the sons owed £8,868 
to the bank, A; tlie sons were afterwards adjudicated 
bkpts. The bank proved in the bkpcy. for the 
whole £8,868. No dividend having yet been paid 
in the bkpcy., but it being admitted to be impro- 
bable} that the estate would realise enough to pay 
the bank in full, that the bank would ultimately 
appropriate the deposit of £2,400 towards the 
payment of the firm’s debt : — Held : the trustees 
of the father’s will were not entitled to retain the 
legacies & shares thereby bequeathed to the sons 
against the liability of the father’s estate as surety 
to the bank, but the trustee in the bkpcy. was 
entitled to receive those legacies & shares. — 
Re BiNNfl, Lee v. Binns, [1896] 2 Oh. 684 ; 66 
L. J. Ch. 830 ; 76 L. T. 99 ; 40 Sol. Jo. 064. 
Annotations : — Overd. He Melton, Milk v. Towers, [19181 1 Ch 

37. Befd. Rc Mitchell, I'Yeolove v. JMitcliell, [1913] 1 Ch. 

201. 

3626. .] — After testator’s death, 

a legatee of a one-fourth reversionary share in a 
residuary fund, on whose behalf testator had given 
a continuing guarantee fully securing his banking 
account, but limiting testator’s liability to a 
specified amount, mortgaged his reversionary 
share to the bank to secure his account & subse- 
quently became bkpt. The bank as principal 
creditors valued their security & proved for the 
whole balance of their overdraft, on which they 
received under 10s. in the pound, & had no chance 
of obtaining full payment. The exors. as sureties 
were then compelled to pay the sura of £313, the 
full amount for which they were hablo under the 
guarantee. The bank, with the concurrence of 
the legatee’s trustee in bkpcy., subsequently sold 
the reversionary share to an assignee. On the 
reversion falling in & the estate becoming divisible : 
— Held : the £313 must be brought into hotchpot 
by the assignee on the ground that it did not form 
part of the assignor’s estate at the time of his 
bkpcy . — Re Melton, Milk v. Towers, [1918] 1 
Ch. 37; 87 L. J. Ch. 18; 117 L. T. 679; 34 
T. L. U. 20 ; [1917] 11. B. K. 246, C. A. 

.1 — See, also, Executors, Vol. 

XX III., p. 439, Nos. 5082, 5083. 


Sub-sect. 4. — ^Beneficiaries Disentitled to 
Moneys Paid. 

3627. Right to retain.] — Trustees had a power of 
advancing part of a contingent share of the 
benefit of a legatee. The trustees sold out £1,000, 
& advanced the funds partly according to the 
power, & partly to the legatee personally. With 
a view to indemnity the trustees insured the 
legatee’s life. Ho died before the legacy was 
vested : — Held : the indemnity fund belonged to 
the widow of the legatee, excepting so much as 
would rej)ay to the estate the money imid to him 
personally, & the costs of the special case. — 
Newman v. Glutton (1851), 17 L. T. O. S. 294. 

.] — See, also, Executors, Vol. XXIII., 

p. 430, No. 6017. 


Sect. 18. — OTHER POWERS. 

8628. Power to raise sum to start beneficiary in 
business — Whether amounting to power of dis- 
cretion exercisable by court.] — A trust “ to levy & 
raise any sum or sums not exceeding £2,500, as 
the trustees shall think fit, for the purpose of 
forming a capital to enable B. to commence 
business ” is a discretion which the ct. cannot 
exercise, &: which cannot be taken advantage of 
by creditors on the insolvency of B. — Bellis v. 
Tooth (1833), 2 L. J. Ch. 70. 

3629. Two beneficiaries — Power exercisable 

for benefit of survivor.] — (1) A iiowcr in a settle- 
ment to withdraw funds & lay them out in the 
purchase of a trade for the benefit of the husband 
<& wife may be exercised after the death of one of 
them for the benefit of the survivor alone. 

(2) In exercising it fJio trustees ought to see that 
a purchase is bo 7 id fide made, but they need not 
inquire into the value of the property or expedi- 
ency of the purchase. — Doorly v. Arnold (1870), 
18 W. 11. 540. 

3630. What must be considered by trustees.] 

— Doorly v. Arnold, No. 3629, a 7 tte, 

3631. Trust to pay sum at twenty-one — Discre- 
tion as to mode of payment — Right to settle or pay 
over sum.] — Testator gave money in the funds to 
be paid or transferred to or settled upon pltf. at 
twenty-one, by his trustees & exors., in such 
manner as they in their judgment should think 
most prudent & proper : — Held : the trustees 
might pay the money to the separate use or into 
the hands of pltf. — Lainq v. Laing (1839), 10 Sim. 
315 ; 9 L. J. Ch. 48 ; 3 Jur. 1119 ; 59 E. B. 636. 

3632. Or on prior marriage with consent — 

Discretion to settle — Effect of marriage under 
twenty-one without consent.] — Testator gave pro- 
perty to his trustees, upon trust to pay, distribute 
& divide equally between his daughters, naming 
them, to be paid assured to them as they should 
attain the ages of twenty-one, or be married under 
that age with the consent of his trustees. Proviso, 
that if they should marry with the consent of his 
trustees, he empowered the trustees to pay the 
shares at the times of such marriages, or at their 
discretion to settle the same. 

There was a power of maintenance gifts oyer 
as between the daughters on dying unmarried 
under twenty-one & if all the daughters should die 


PART V. SECT. 17, SUB-SECT. 4. 

3627 1. Right to retain .] — Meruiman 
V . Peupetdal Trustee Co. (1896), 17 
N. S. W. Eq. 325.— AUS. 

PART V. SECT. 18. 

h. Power to effect partition — Con- 
sent of beneficiaries necessary. y — Shep- 


herd V. Shepherd (1881), 2 N. S. W. 
Eq. 4.— AUS. 

k. Power to carry on business .] — 
Southwell v. Martin (1901), 1 S. K. 
N. S. W. 32.— AUS. 

l. -J — Re Hammond, Ham- 

mond V. Hammond (1903), 3 S. K. N. 
8. W. 270; 20 N. S. W. W. N. 


123.— AUS. 

m. convert business into 

private company .] — Trustees having 
power under a will to carry on a business 
with limits of capital, which proved 
Inadequate, & having no power of sale, 
were authorised to convert the business 
Into a limited co. in order that it might 
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under twenty-one unmarried & without leaving 
issue, then over : — Held : the trustees had no 
power to direct a settlement where one of the 
daughters married under twenty-one without 
consent.— Taylor v, Austen (1853), 1 Drew. 459 ; 
1 W. R. 252 ; 61 E. R. 527. 

3633. Power to take legal advice.] — A party 
^med trustee without liis sanction &. called on to 
disclaim is authorised in taking the opinion of 
counsel as to his obligation to execute a disclaimer. 
—Re Tryon (1844), 7 Beav. 496 ; 2 L. T. O. S. 
516 ; 8 J. P. 408 ; 49 E. R. 1158. 

Av^taticms lie Stephen, Kx p. Bass (1848), 2 

Ph. 5B2 ; Re Bpwnc (1851), 15 Beav. «1 ; Re Johnson & 

W^ther^ (1888), 37 Ch. D. 433 ; lie Choesman, 11891] 

« On* 289« 

8634. Power to lend sum to beneficiary — Not 
confined to one loan.] — Under a power to lend 
£2,500 of the trust funds to the tenant for life : — 
Held : it was not exhausted by one loan, but, after 
repayment, the power might be exercised a second 
time. — V ersturme v, Gardiner (1853), 17 Beav. 
338 ; 51 E. R. 1064. 

3635. Power to pay annuity— Annuity Increased 
on payment off of incumbrances — Payment of larger 
sum though incumbrances still subsisting.]— 

Testator devised liis real estate to trustees in trust 
to pay an annuity of £6,000 a year to his daughter, 
& subject thereto upon trust to aecuinulato the 
rents for twenty-one years, out of the accumu- 
lated fund from time to time to pay his d(‘bts, 
legacies, & the incumbrances on the estates, & 
invest the residue in the purchase of lands to be 
hold on the same trusts ; & he directed tlio estates, 
on the expiration of the trust for accumulation, to 
be settled in strict settlement, lie directed that 
as soon as the incumbrances were paid off, the 
annuity of £6,000 should be increased to £8,000. 
lie gave his residuary personal estate to his 
trustees upon trust to pay off the incumbrances, 
apply the surplus in the same way as the accumu- 
lated rents <fc profits. ITe died leaving personalty 
which, within a month after his death, was ascer- 
tained to be amply sufficient U) pay off his debts, 
legacies, & incumbrances. The trustees, how- 
ever, retained a considerable part of the personal 
estate, as it was producing a high rate of interest ; 
& they did not for several years pay off all the 
incumorances : — Held : the trustees were right 
in paying the annuity at the rate of £8,000 a yea.r 
from testator’s death, & must be allowed it in their 
accounts. — Astley v. Essex (Earl) (1871), 6 
Ch. App. 898 ; 25 L. T. 470, L. .TJ. 

3636. Covenant in settlement to pay sum of 
money — Discretion as to time of payment.] — 
A deed, after reciting that A. was desirous of 
securing the payment after his decease of the 
several annuities &> the gi'oss sum thereinafter 
respectively specified, to the several pensons 
thereinafter named, contained a covenant by A. 
with trustees that if B. should attain the age of 
twenty-one years, either in the lifetime or after the 
decease of A., then the heirs, exors. or adminis- 
trators of A. should at such time after ins death, 


or after the day on which B. should attain the 
age of twenty-one years, whichever should last 
happen, as the trustees or the suiwivors or survivor 
of them should in their or his uncontrolled discre- 
tion think lit, & either in one sum or from time to 
time in various sums, pay to B. or for his use or 
benefit, any sum not exceeding £300, without any 
deduction or abatement whatever. The covenant, 
as originally drawn, was an absolute covenant for 
the payment of £300, but was altered by the direc- 
tion of the covenantor at the time when ho executed 
the deed. The sum of £300 was the only gross sum 
mentioned. The trustees proposed to exercise 
their discretion by paying B. £5, & expressed their 
intention of not exercising it further for his benefit : 
— Held : the discretion of the trustees was con- 
fined to the time at which the sum or sums were 
to be paid to B., & he was entitled to the full sum 
of £300.— Palmer v. Newell (1872), 25 L. T. 892. 

3637. Trust to pay sum to parent or guardian — 
Discretion as to children’s interests to be exercised.] 
— Gainsborough (Earl) v. Watcombe Terra 
Gotta Glay Go., Ltd., Dunning v. (Gains- 
borough (Earl), No. 3048, ante. 

3638. Power to carry on business— On bequest of 
business on trust for sale — With power to postpone.] 
— Testator devised &; bequeatlu'd his real & 
personal estate, wliich included his biLsiness, upon 
trusts for sale At conversion, the proceeds to be 
invested & to be held upon tTust for his wife for 
life, At afterwards for his children. The will 
contained a power to postpone the sale, with the 
usual direction that the income until sale should be 
paid to the same persons & in the same manner as 
the income of the trust estate. The trustees 
carried on testator’s business for twenty-two 
years, not witli a view to a sale, but for the benefit 
of the widow, to w'hom the whole of the profits 
were paid as income: — Held: the absolute dis- 
cretion given to the trustees to postpone the sale 
involved a power to carry on the business during 
the period of post])onemeni ; the trustees were 
justified in carrying on the business as they had 
done, & the whole of the profits of t-he business 
had been i)roporly paid to the tenant for life. — 
Re Growth ER, Midgley v. Growther, [1895] 2 C^h. 
56 ; 64 L. J, Gh. 537 ; 72 L. T. 762 ; 43 W. R. 571 ; 
11 T. L. R. 380 ; 13 R. 496. 

Annotations : — Consd. Re Smith, Arnold v. Smith, [189G] t 

Ch. 171 ; SUinlor r. H»)dgkin8on (1903). 73 L. .1. Oh. 179. 

Folld. Re Elfonl, Elforcl v. Elfonl, 1 1910] 1 Ch. 814. 

.] — See, qenerally. Executors, Vol. XXIV., 

pp. 557-564. 

3639. Power to present during infancy — No 
power to give consent to sale of glebe.] — Where an 
advowson is settled to the use of an infant as tenant 
in tail, with a power for the trustees of the settle- 
ment to present during his infancy, the trustees 
are not patrons, & cannot give the consent of the 
patron requin^d by a private Act of l^arliament to 
the sale of glebe. — Leigh v. Leigh, [19021 ] Gli. 
400 ; 71 L. J. Gh. 195 ; 86 L. T. 219 ; 60 W. R. 
380. 


be carried on more conveniently & 
effectively. —MoCa rth y r . McC aktit y 
(1919), 19 N. S. W. Ia B. 122: 3G 
N. S. W. W. N. 45.— AUS. 


n. .] — Re Barber, Barber 

V, Barber (1902), 21 N, Z. L. B. 


27.~N.Z. 

0 . Whether statutory body has power 
7 dedicate bridge to public uses.] — 
’LARK V. Melbourne Harbour Trust 
!omrh. (1903), 29 V. L. R. 467.— AUS. 
p. power to modify testator's direction, ] 


- -J^ERPKTUAL Executors & Trustees 
AssooN. 0 . Johnson, [1907] V. L. R, 
59G.— AUS. 

q. Power to vary & revoke fnwf.] — 
Rc Ridhoch, Baker v. White, [1925] 
9. A. S. R. 72.— AUS. 
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Part VI. — Investment of Trust Funds. 


Sect. 1.— IN GENERAL. 

See, rw\i\ Trustee Act, 1925 (c. 19), ss. 1-11. 

3640. Duty to Invest.] — Distinction between a 
trustee undertaking to make good a debt due to the 
estate, & actually receiving payment, in the one 
case being bound to invest it, i.e. if the money be 
received ; but seciia where the trustee merely 
undertakes to make it good, the debtor not being 
discharged. — ^Bird v. Johnson (1854), 23 L. T. 
O. 8. 820 ; 18 Jur. 976 ; 2 W. B. 692. 

3641. .] — A will appointing trustees only 

authorised them to invest in Parliamentary stocks 
or funds, or in freehold, copyhold, or leasehold 
hereditaments. 

The will contained a provision that no trustee 
should bo answerable for any banker, broker, or 
other person in whose hands any moneys might be 
deposited for safe custody or otherwise. 

The trustees left the sum of £500 on deposit at a 
bank, by way of interim investment, whilst they 
looked for a mtge., for fourteen months, when the 
bank failed. Upon the question whether the 
trustees were liable for the loss thereby occasioned : 
— Held : fourteen months was too long for the 
trustees to leave trust money on deposit at a bank ; 
if after six months they could not get a mtge. 
they ought to have invested the money in Consols ; 
from the moment they left it too long on deposit, 
they became responsible for the consequences of 
their default, & were therefore liable for the sum 
lost to the trust estate. — Cann v. Cann (1884), 
61 L. T. 770 ; 83 W. R. 40. 

Annotation: — Refd. lie Du vis, Davis v. Davis (1902), 71 

L. J. Cb. 539. 

3642. Whether investments In names of all 
trustees.] — There being some disagreement between 
three trustees, the majority acted alone & took 
securities in their own names, omitting the name 
of the dissentient trustee : — Held : pltf. who was 
interested in the trust property, was entitled to a 
receiver. — S wale v. Swale (1856), 22 Beav. 584 ; 
52 E. R. 1283. 

3643. ;] — Residue was bequeathed to two 

trustees on trust to invest in the Parliamentary 
stocks or funds or upon real securities at interest 
in the names of the trustees, with a proviso for 
change of investment to “ any other funds or 
securities whatsoever.” The property having 
been invested in bank annuities, the two acting 
trustees sold these <Sc purchased Russian railway 
bonds transferable by delivery, half of which were 
kept in the custody of one trustee, & half of the 
other. One trustee absconded, having converted 
the bonds in his hands : — Held : the investment 
was, on the terms of the will, authorised, but, 
the innocent trustee having on the construction 
of the trust committed a breach of trust in leaving 
the securities in his co-trustee’s hands, was liable 
at the option of the cestuis que trust to replace the 
bonds or tp pay the amount for w’hich they were 
sold, or, if tliat could not be ascertained, the 
market value at the date when they were left in 
the hands of the defaulter. — Lewis v. Nobbs 
(1878), 8 Ch. D. 591 ; 47 L. J, Ch. 662 ; 26 W. R. 

AnnoicUitms : — Consd. lie Smith, Smith r. Thompson, 

[1896] 1 Ch. 71. Refd. Re Koth, Goldhcrgror v. Roth (1890). 


74 L. T. 60 ; Re Sisson's Settlmt., Jones v. Trappes, [1903] 

1 Ch. 262 ; Re Wragg, Wragg v. Palmer, [1919] 2 Oh. 68. 

3644. Condition of investment to be held in 

name of one.] — (1) Testator gave his real & per- 
sonal estate to tliree trustees, with power, in their 
“ absolute discretion,” when they should think fit, 
but not otherwise, to seU & convert & invest upon 
certain securities or “ upon the stocks, shares, 
securities ” of any incorporated co. paying a divi- 
dend : — Held : the trustees were authorised to 
invest in railway stock bearing a fixed rate of 
interest, but they ought not to allow part of testa- 
tor’s assets to remain on shares, as invested by 
testator himself, which, by the rules of the 
co., could only stand in the name of a single 
trustee. 

(2) Shares, which, by the rules of a co., could 
only be held in the name of a single person, wore 
bequeathed specifically to three trustees for A. for 
life with remainder over : — Held : they might 
lawfully be held in the name of a single trustee. — 
CONSTERDINE V. CoNSTERDINE (1862), 81 BeaV. 
.880 ; 31 L. J. (^h. 807 ; 7 L. T. 122 ; 8 Jur. N. S. 
906 ; 10 W. R. 727 ; 64 E. R. 1166. 

3645. Propriety of Investment as between tenant 
for life & remainderman— Neither to be benefited 
at expense of other.] — Whore the question as to 
the propriety of an investment by ti'ustcea for a 
tenant for life & remainderman arises between 
the two latter parties, while the ct. wiU not, on the 
one hand, sanction a collusive & fraudulent invest- 
ment that would have the effect of diminishing 
the capital sum to which the remainderman will 
bo entitled on the death of the tenant for life ; yet, 
on the other hand, it is not in the power of the 
remainderman to require the investment to be 
made at the lowest rate of interest, in order that 
the capital siun may be incre.'ised. — Vickery v. 
Evans (1863), 83 Beav. 376 ; 3 New Rep. 286 ; 
33 T., J. Ch. 261 ; 9 L. T. 822 ; 10 Jur. N. S. 80 ; 
12 W. R. 237 ; 55 E. R. 413. 

3646. What are “ trust funds Within Trustee 
Acts — Funds of benefit building society — Invested 
In names of trustees under direction of board.]— 
Funds of a benefit building society invested in 
the names of trustees for tlie society \mder the 
direction of the board are not trust funds subject 
to the powers conferred by Trust Investment Act, 
1889 (c. 32).— Rc National Permanent Mutuai. 
Benefit Buh^dino Society (1889), 48 (^h. I). 431 ; 
69 L. J. Ch. 403 ; 62 L. T. 696 ; 88 W. R. 476 ; 
sub nom, Manchester Royal Infirmary Dis- 
pensary & Lunatic Hospitai. v. A.-G., He 
National Permanent Muitj al Benefit Buildino 
Society, 6 T. L. R. 129. 

Annotation : — Refd. San Bldg. Soo. r. WcBteni Suburban 

& Harrow Rd. Bldg. Soc., [1921] 2 Ch. 438. 

3647 . “ Trust funds in his hands *’ — 

Whether confined to trust moneys awaiting invest- 
ment.] — Hume Lopes, No. 8791, post. 

Discretion of trustee .] — See Trustee Act, 1925 


(c. 19), 8. 3. 

Duty of executors as to Investment of funds.] — 

See Executors, Vol. XXIIT., pp. 324-330, Nos. 


3909-3962. 

Powers under Settled Land Acts — Application of 
capital money & land acquired.] — See^ generally, 


PART VI. SECT. 1 . inquiry- first, the title of the borrower ; of beneficiaries — To prevent defeat of 

r. What must be taken into account in ^ secondly, the sufficiency of the value rights accruing to henefiparg under 

lending or borrowing.] — In lending or of the estate. — W aring r. Waring Scottish decree.] — Browkr 8 EXECUTcm 

borrowing on landed security there (1852), 3 I. CJh. R. 331.— IR. v. Ramsay’s Trustees (1912), B. C. 

must be always two loading topics of t. Ihdv of trustees to fortify position 1374.— SCOT. 
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Vol. XI.., pp. 748-762, Nos. 2778- 


Sect. 2.— WHERE DIRECnONS GIVEN IN TRUST 
INSTRUMENT. 

Sub-sect. 1. — In General. 

8648. General rule — Directions must be followed.] 

— ^Beauclerk V. Ashburnham, No. 3600, post. 

*1 — Cadoqan V, Essex (Earl), 

No. 3607, post. 

3650. — .] — A bequest to trustees of the 

sum of £20 per annum Bank liong Annuities, or 
an annual sum equal thereto, upon trust to pay 
same to E. for life ; &, after her decease, to pay 
assign^, traMfer & make over the principal stock or 
money which should bo set apart for the payment 
of the yearly sum to E.’s children, shai'o A share 
alike. Testatrix, at the date of her will, A thence 
till her death, had £50 a year Bank Long Annuities, 
which would tpminaic in 1800 Held : testatrix 
intended to give a perpetual annuity of £20, & 
the trustees of the will had not an option to make 
either a permanent investment, or set apart £20 
a year long annuities, at their disci ction ; but 
were bound to take the course which was most for 
the advantage of the children of E., by investing 
in Consols such a sum as would produce £20 a year, 
to answer the legacy. — H accar v. Neatby (1854), 
Kay, 379 ; 2 Eq. Hep. 170 ; 23 L. J. Ch. 455 ; 
23 L. T. O. 8. 49 ; 2 W. H. 287 ; 09 E. H. 160. 

3651. SpEioiiT V. Gaunt, No. 3273, 

ayde. 

3652. -. 1 - Leahoyl) v, Wiiiteley, No. 

3038, ayiic. 

3653. Whether court will extend powers Where 
extension beneficial to trust estate.]— There does 
not reside in this ct. any power to authorise trustees 
to take, on the ground that it is beneficial, an 
investment which testator has not authorised 
(Buckley, J.). — /fc Morrison, Morrison v. 
Morrison, [1901] 1 (3i. 701 ; 70 L, J. Ch. 399 ; 84 
L. T. 383 ; 49 W. H. 441 ; 17 T. J.. H. 330 ; 45 
Sol. Jo. 344 ; 8 Mans. 210. 

Aimotaiiovs : — Consd. & Apld. lie Tolleiuorlie, 111)0.3] 1 (’h. 

457. Refd. lie New, Be Jicavei-h, lU Morley, 11001 j 2 Cii. 

531. 

3654. — .] — Where in the administration 

or management of a trust estate by the trustees, 
especially where the estate consists of a business 
or of shares in a mercantile co., there arises an 
emergency or a state or circumstances which it 
may reasonably be supposed was not foreseen or 
anticipated by the author of the ti-ust A is unpro- 
vided for by the trust instrument, A wliich renders 
it desirable A perhaps even essential, in the 


interests of the beneficiaries, that certain acts 
should be done by the trustees which they them- 
selves have no power to do, A to which the consent 
of all the beneficiaries cannot be obtained by[ reason 
of some not being sui juris or not yet in existence, 
the ct. will exercise its general administrative 
jurisdiction by sanctioning, on behalf of all parties 
interested, those acts being done by the trustees. — 
Re New, Re Leavers, Re Morley, [1901] 2 Ch. 
534 ; sub ywm. Re New’s Settlement, I^anoham 
V. Lanoram, Re I^eavers, J.eavers v. Hall, Re 
Morijey, Fraser v. Leavers, 70 L. J. (Jh. 710 ; 
85 L. T. 174; 60 W. R. 17; 45 Sol. Jo. 706, 
0. A. 

Avnoiahovs Distd. Be Tollomncho, [1903] 1 Ch. 965. 

Consd. Be Wells, Boyer v. Maeleaii, 119031 1 Ch. 848. 

Mentd. Be W'lllis, Willis v. WlUis (1901), 71 L. J. Ch. 73. 

Jie Houghton, Hawley v. Blake, [1904] 1 Ch. 622, 

3655. ■ — .] — The rule laid down in Re 

New, Re Leavers, Jie Morley, No. 3654, atdc, as to 
the exercise by the ct. of its extraordinary juris- 
diction in relation to the administration of trusts, 
in sanctioning acts by trustees going beyond the 
express provisions of iJio trust instrument, is 
limited to cases of emergency, & does not cover 
every case in which a particular act is desired to 
be done merely because it appears beneficial to 
the estate. For instance, the ct. will not sanction 
an unauthoiiscd change of investment proposed 
on the mere ground that it will be to the advantage 
of the beneficiaries. - Re Toli.pimacite, [1903] 1 Oh. 
955 ; 72 L. J. Oh. 539 ; 88 L. T. 670 ; 51 W. R. 
597, 0. A. 

^ _ — Power to accept new shares on recon- 

struction of company.] - See (’ompanjes, Vol. X., 
pp. 1029, 1030, Nos. 7138, 7139. 

3656. Power to purchase copyholds of inheritance 
— With consent of husband & wife — ElTect of pur- 
chase by husband of copyholds for lives -Without 
consent of wlfe.j — The trustees of a marriage 
settlement, being einjiowered by it to invest the 
trust funds in frecliolds or copyholds of inheritance, 
with the cons(‘nt of the husband A wife, authorised 
the husband to purchase a C(‘riain estate, as an 
investment of ])art of the tiust funds ; A after- 
wards tliey sold out a sullieient part of those funds 
to pay for tlie estate, A the husband leoeived the 
proceeds. The estate was copyhold for lives, A 
t he purchase was made without the wife’s consent : 
— Held: nevertheless, as between the husband A 
the trustees, ho must be considoied to have 
purchased the estate for them. Trench v. 
Harrison (1849), 17 Sim. Ill ; 66 E. R. 1070. 
Aiimdation .'—Refd. ToniK II r. Dclfcll (18'.3), I W. R. 239. 

3657. Power extending beyond statutory range 
of Investment- Construed strictly. | Re Maryon- 
Wilson’s Estate, No. 3729, post. 


PART VI. SECT. 2, SUB-SECT. 1. 

3648 i. Oemral rule— Direduins mu si 
he fo1lov)ed .] — Holmes v . Mooiul (1819), 
2 Mol. 328.— IR. 

3648 ii. .]— TTnder a con- 

tract of nmrriQKo a snrn of money was 
convoyed to trustees, who w'ero directed 
to Invest it on “ heritable or good 
personal security." The trustees in- 
vested a portion of the sum in the 
purchase of bank stock, which after- 
wards rose greatly In value. The 
husband & wife then raised an act ion 
of declarator that the increased value 
belonged to them : — Held : the trustees 
were bound immediately to realise the 
bank stock, A to invest the money 
according to the provisions of the 
qRANT V. BAILLUC 
of Sess.) 77 ; 42 

1- HUTCniNSON’S 


marriage -contract . — t 
(1869), 8 Maeph. (Ct. 
So. Jut. 38. — SCOT. 
3648 iii. . 


TRU8TF.es 1 ’. yoUNO (1003), 6 F. (Ct. of 
Hess.) 26 : 41 Sc. L. it. 14 ; US. L. 'J . 
395. -SCOT. 

u. Cotistuction of statute KrjyreH^lf/ 
forhid.”] — A direction in a Mill that 
dm'ing susponso of absolute vesting 
the trustees shall invest all inoncjs 
coming to their hands upon flr-t intge. 
of real estate In the Provincial Histnct 
of Auckland docs not " expressly 
forbid ” trustees to invest trust funds 
uiuler Trust 003 Act, 1883, Amendment 
Act, 1891, 8. 14. — Hannan v . Robin - 
HON (1898), 16 N. Z. L. It. 325.— N.Z. 

a. .] — A^ direction to in- 

vest moneys in a particular specified 
form of investment does not make 
other lawful Investments “ expressly 
forbidden " within Trustee Act, 1908. 
—New Zealand Insurance Co. v. 
Acton, [1924] N. Z. L. R, 193.— N.Z. 

b. Winding up of one company — 


BwM to meed m 7irw company.] ~ 
Authority given by testator to bis 
trust euH to c-ontlimc investments made 
hv him did not authorise them, on the 
II eonstrm lion of an undertaking by 
the winding up of an old co. A the 
ioimatlon of a now one, to take up 
hliaros in the new co. in lieu of shares 
boloiigmg to testator in the old one. — 
Thomson ’s Thuhtkeh v . Thomson 
(IHS9), 16 U. (Ct. of Sess.) 517; 26 
Sc. L. n. 308.— SCOT. 

0 . Power to continue loan or retire- 
imnt of partner.]— A power given by 
testator to lend part of his funds to 
a firm of which he was a partner 
applied only to the firm as existing at 
the date of his death & did not authorise 
the trustees to continue the loan to the 
firm after a partner had retired. — 
Sahth u. Patrick (1901), 3 F. (Ct. of 
Sess.) (H. L.) 14 ; 38 Sc. L. R. 613.— 
SCOT. 
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Sed. 2. — Where direcHone given in truet instrument : 
Suh-secU, 2, 3 <fc 4.3 

Sub-sect, 2. — Meaning of Terms. 

See Trustee Act, 1926 (c. 19), s. 68 (1), (13), (U). 

3658. “ Securities — Interpreted as “ Invest- 
ments.*’]— i?c Rayner, Rayner V, Rayner, No. 
3687, ante, 

3659. .]— Under a marriage settlement 

the trustees were directed to stand possessed of 
certain scheduled shares, stock, & securities upon 
trust at any time, with the usual consents, to sell 
the same & invest the proceeds in various invest- 
ments, including “ the purchase of freehold ground 
rents,” with power from time to time ” to vary or 
transfer such stocks, funds, shares or securities 
into or for others of the same or a like nature.” 
The trustees purchased freehold ground rents, & 
in 1901 the tenant for life under the settlement 
agreed to sell the same. The purchasers objected 
to the title on the ground that the trustees were 
not ti-ustees for the purposes of the Settled Land 
Acts : Held : the word ” securities ” in this 
settlement meant anytloing to be purchased under 
the power, &, having regard to the power to vary 
& transfer the ” securities ” the trustees had power 
to sell the ground rents, & were consequently 
trustees for the pm*poses of the Settled Land 
Acts . — lie Tapp A London India Docks Co.’s 
Contract (1905), 74 L. J. Ch, 523 ; 92 L. T. 


3660 . Testator, who died in 1895, 

by Ills will devised <fe bequeathed liis real estate 
<fe the residue of his personal estate upon trusts 
for his wife A cliildren ; testator, after giving 
his trustees a discretionary power of sale over his 
real estate, authorised them to inv('st any trust 
moneys in their hands ” in the purchase or upon 
mtge. of fi'eeliold or leasehold properties in 
Lngland .... or in or upon the preferential 
stocks of certain railway cos., ” or in any other 
investment in or upon which trustees are authorsed 
by law to invest trust funds, with full power to 
vary & transpose such securities for others of the 
description hereinbefore authorised.” The will 
contained no express trust or power for recon- 
version of purchased real estate. In 1896 the 
tnistees out of trust moneys in their hands pur- 
chased real estate, & in 1903 contracted to resell 
the same. The purchaser objected that the 
trustees had no power under the will to resell the 
purchased real estate :—Held : testator had used 
the word ” securities ” in its wider sense as a 
synonym for “ investments ” ; & the power to 
transpose & vary “ secm’ities,” so read, enabled the 
trustees to resell the purcliased real estate & to 
give a good discharge for the purchase-money -- 
He Gent & Eason’s Contract, [19051 1 Ch. 386 • 
74 L. 3. Ch. 333 ; 92 L. T. 356 ; 63 W. R. 330 ’ 

.4«ri^/0^;^0n8d. hv \ViaRfi:, Wmgj? u. Palmer. [1919] 
J On. ,)H. Reid. He Hutcliinfeou, Crispin v. Hadden (1919), 


88 L. J. Oh. 352. Mentd. Singer r. WllUams, [1921] 1 A. C. 

41. 

3661. “ Invested ** — Money deposited with em- 
ployer.] — Testator by his will declared that ” any 
moneys liable to be invested under this my will 
may remain invested as at my death.” Testator’s 
estate included a sum of £2,900 on deposit with an 
industrial firm in whose employment testator had 
been for many years : — Held : the money could 
not be treated as “ invested,” & consequently the 
trustees could not allow the same to remain on 
such deposit. — Re SuDLOW, Smith v. Sudlow 
(1914), 69 Sol. Jo. 162. 

3662. “ Invest ** — Application of money in pur- 

chase of property yielding income.] — Testator de- 
vised & bequeathed the remainder of his personal 
estate & all his real estate to his exors. ujion trusts 
for sale A conversion, to stand possessed of the 
proceeds after payment of debts, etc., upon trust 
for all his children equally, & testator settled the 
share of each daughter upon usual trusts. Clauses 
6 (fc 6 of the will gave the trustees a discretionary 
power to i)ostpone the sale & conversion of the 
residuary estate during such period as they should 
think fit, to manage let the real estate until 
sold as if they were the absolute beneficial owners 
thereof. Clause 8 authorised the trustees in their 
discretion to continue any investments testator 
might have at his death, notwithstanding that 
they might not be of the nature of trust invest- 
ments, A Clause 10 authorised the trustees to 
invest any money forming part of his trust estate 
upon such stocks, funds, shai*es A securities or 
other investments of whatsoever nature <fe where- 
soever as his trustees should in their absolute & 
uncontrolled discretion think fit with the like 
power of varying such investments to the intent 
that his trustees should have the same full & 
unrestricted powers of investing transposing 
investments as if they were absolutely entitled 
thereto beneficially. There was no express power 
to retain real estate unconverted during the trust 
&: no express power of appropriation. All the 
debts, etc., had been paid, the exors. held tlie 
clear residue of the estate as trustees, & desired 
to appropriate parts of the residuary real estate 
towards satisfaction of the settled shares of the 
married daughters : — Held : upon the true con- 
struction of Clause 10 the trustees had power to 
invest in the purchase of real estate, A could there- 
fore validly appropriate parts of the unsold real 
estate in or towards satisfaction of the settled 
shares of the married daughters, : whether 

Clauses 5 to 8 conferred on the trustees power to 
retain the residuary real estate unconverted during 
the continuance of the trusts. — Re Wragg, Wragg 
r. Padmer, [1919] 2 Ch. 58 ; 88 L. J. Ch. 209 ; 121 
L. T. 78 ; 63 Sol. Jo. 535. 

3663. “ Investment ” — Whether purchase of real 
estate included.] — Re Wragg, Wragg v. Palmer, 
No. 3662, ante. 


PART VI. SECT. 2, SUB-SECT. 2. 
3668 i. “ SerurUies ” — Interpreted as 
investments.**] — He Mort, Perpetual 
iRUHTEE Co., Ltd. v. Bisdek (1904), 

259‘ii‘AUS ■ 

d. “ Investing in ** means “ Actual 

9. Meaning of security — Whether 
lending money to bank on deposit 
receipt8.]-~SKisnER v. Trustees Exe- 
& Agency Co., Ltd. (1901) 

fr — “ Investment.*’] — “ In- 
vestment 1b not a proper term as 


to moneys in trade ; & “ Hecurlty 
moan R such becnrlty os hind 8 lands o 
something to ho answerable for It. 
Worts v. Worts (1889). 18 O. P. 335 

g. Meaning of “permanent.*'] — . 
tcRtator gave his triistooa power t 
Invest funds (inter alia) in or npo 
‘ permanent public BtockB, funds c 
sopurltles of any of the Australia 
Colonies : — Held : the terra “ pci 
manent did not mean intorminabh 
out the trustees had power to Invef 
in N. S. Wales Govt. Stock, wWc 
wore payable at dates ranging froi 
25 years hence, & which wor 
oroinailly regarded as permanent a 
opposed to - those which wore mere! 


temporary. — Jounston r. Johnston 
(1903), 4 S. P. N. S. W. 8 : 20 N. S. 
W. W. N. 271. -AUS. 

h. “ Bank stock .*’] — Trustees under 
a Scottish marriage contract were 
empowered to Invest the trust-funds 
“ on such heritable security, or In such 
publio or Govt, stock of Groat Britain, 
in bank stock, railway debentures, 
or in such other security as they may 
consider eligible or expedient ” : — 
Held : the words “ bank stock ” must 
be held to Include stock lu any of the 
Scottish banks In good repute at the 
time of Investment. — Cuninguam, etc. 
V. Montgomerie, etc. (1879), 0 K. 
(Ot. of Sess.) 1333 ; 16 Sc. L. K. 801.— 
SCOT. 
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Part VI. — Investment of Trust Funds. 


Sub-sect. 3. — ^Power subject to CJonsent. 

See, note, Trustee Act, 1926 (c. 19), s. 3. 

3664. Consent to be given by deed— Condition 
miist be foUowed.]— Where a wiU directed money 
to be raised by the sale of an estate & to be invested 
by the trustees in real or govt, securities, with the 
consent by deed of the pai*ty interested : — Held : 
such direction was not complied with by an invest- 
ment without a consent by deed. — Ciiolmeley v. 
Paxton (1828), 6 Bing. 48 ; 2 Moo. & P. 127 ; 
0 L. J. O. S. C. P. 218 ; 130 E. B. 978. 

3666. Whether Investment imperative — On ap- 
plication of person w'hose consent necessary.] — 
Under the provisions of a marriage settlement 
trustees had power with the consent of the husband 
& wife or the survivor, to vary the securities by 
selling out the settled stock &, investing it in land, 
& it was provided that it should be lawful for the 
trustees with the consent of the husband &. wife 
or the survivor to lay out the whole of the moneys 
to be produced by the sale of the stock in the 
purchase of freehold or copyhold estate of inheri- 
tance, or leasehold for a tenn of not less than 
sixty years. Tlie husband died & the wife married 
again : — -Held : the trustees were not bound on 
the application of tlie wife <lv: }jer second husband 
to invest any of tlie stock on leaseholds although 
the security might bo eligible & for a longer term 
than sixty years. — Ui<:e v. Young (1843), 2 Y. 

O. Ch. Cas. 632 ; 12 L. J. Ch. 478 ; 7 Jur. 761 ; 63 
E. R. 238. 

3666. .] — Trustees were “ authorised 

& empowered ” with the “ consent & direction ” 
of the tenant for life, to lay out the trust 
moneys on “leasehold hereditaments” “in some 
convenient place”; -Held: (1) it was im- 
perative on the trustees, on the lequisition of the 
tenant for life, to invest in leaseholds, & they could 
not refuse to do so, on the ground of the liabilities 
to be incurred by them on the covenants, they 
having expressly contracted on the subject, but 
they had a discretion to exercise as to value, title, 
& locality ; (2) leasehold houses were within the 
power.— Beauclbuk v. AsiinuuNHAM (1845), 8 
Beav. 322 ; 14 L. .T. Ch. 241 ; 4 L. T. O. S. 431 ; 
9 Jur. 146 ; 60 E. K. 126. 

Annotation : — As in (1) Folld. Cadogan r. Kbsox (1851), 2 

Drew. 227. 

3667. .] — By a deed power was given 

to trustees, <& they were required, with tlie appro- 
bation of the tenants for life, to invest in the pur- 
chase of leaseholds : — Held : it was compulsory 
on them to invest when called upon to do so by 
the tenants for life. — Cadogan v. Essex (Earu) 
(1864), 2 Drew. 227 ; 2 Eq. Rep. 551 ; 23 L. .1. Ch. 
487 ; 18 Jur. 782 ; 2 W. K. 313 ; 61 E. R. 706. 

3668. Investment Improperly made although with 
consent — Whether altered by court.] —An invest- 
ment of trust moneys in Bank Stock, by trustees 
under a proviso in a marriage settlement, autho- 
rising them to invest in any security with the 
consent of the husband & wife, will not, even with 
such consent, be considered an ordinary or proper 
investment ; but if the husband & wife insist, the 
ct. will not alter an investment so made, but will 
protect the interests of the issue in the settlement 
moneys. — F ryer v, Rogrus (1863), 21 T.*. T, O. S. 
238. 


8669. When consent may be given — After in- 
vestment.] — Power to trustees, with consent of A., 
under her hand, with two witnesses, to advance 
£1,500 to her husband. They advance the money, 
without the consent of A. Afterwards A., by an 
instrmnent under her hand, attested by two 
witnesses, testifies that the money was advanced 
with her consent. On a biU filed by A. ; — Held : 
the trustees must refund the £1,500. — Bateman v, 
Davis (1818), 3 Madd. 98 ; 56 E. R. 446. 
Armotaiiona : — Distd. Stovons v. Robertson (1808), 37 

L^^J. Ch. 499. Mentd. Caiver v. Richards (1860), 2 L. T. 

3670. Receipt for income of invest- 

ments.] — By a settlement, the trustees were 
authorised to invest the trust money in the 
debentures, preference shares or other securities, 
issued or guaranteed by any incorporated public 
CO. paying a dividend, or guaranteed income ; &, 
with the consent in writing of the tenant for life, 
notwithstanding her coverture, to alter, vary & 
transpose the trust funds & securities from time 
to time. The trustees, without any consent, 
invested the trust money in debentures of a railway, 
which were afterwards paid oil, & the money then 
received, was in like manner, reinvested in deben- 
tures of another lino. The dividends on that line 
were guaranteed by the contractors of it. The 
tenant for life & her husband, pltf., joined in 
signing the receipts for the dividends from the 
latter investment, till the contractors failed, when 
the lino ceased to pay anything. Pltf.’s wife 
died ; but after her death pKf. received a dividend 
from the subsequent investment. On a bill filed 
by him against the trustees of the settlement, to 
make them liable for a breach of trust : — Held : 
the previous consent in wiating of pltf.’s wife was 
not required to an investment by the trustees ; 
& he could not now make them liable for a breach 
of trust.-# Stevens v. Robertson (1868), 37 T^. J. 
Ch. 499 ; 18 L. T. 427 ; 16 W. R. 724. 

3671. Whether prospectively.] —Child v. 

Child, No. 3761, post. 


Sub-sect. 4. — Powter Subjec't to Discretion. 

See Trustee Act, 1925 (c. 19), s. 3. 

3672. General discretion — Whether class of In- 
vestments restricted — To permanent Investments.] 
— Testator directed a particular fund to be in- 
vested at interest ; the residue of his x^<-'rsonalty 
to bo employed in any manner his oxors. should 
think proper. The oxors. lent (he residue to 
testator’s son, who succeeded to the business, at 
5 iior c(*nt. : —Held : tlioy were not answerable 
for not investing immediately in the stocks. — 
Dickonson V. Player (1838), Coop. Pr. Cas. 178 ; 
2 Jur. 870 ; 47 E. R. 455. 

3673. Investment In railway stock 

bearing high rate of interest.] — Testator directed 
his trustees to lay out & invest £1.5,000 upon 
Govt, real or personal security, or in such stocks, 
funds, or shares as they miglit, in their absolute 
discretion, think lit, <fc pay the interest to his wife 
for life ; the capital to be for his children. The 
trustees, with the sanction of the widow, invested 
a portion of the money upon railway stock bearing 


PART VI. sect. 2, SUB-SECT. 3. 

k. Consent to be given in writing — 
Writing necessary .] — Where a marriage 
settlement allows Investment of the 
fund in certain modes with the consent 
in writing of a party bencflclally 
interested, no acquiescence or actual 
assent not in writing Is suflQolont to 
protect the trustee,— -M ttchison v. 

J. — VOL. XLin. 


Bullock (1886), 12 V. L. R. 512. — AUS. 

PART VI. SECT, 2. SUB-SECT. 4. 

1. Personal seenrity.] — Testator, by 
Jiis will, devised & bequeathed his real 
& personal estate to his wife & another, 
as extrlx. & exor., in trust to sell the 
same & invest the proceeds In the best 
securities they could obtain, &, upon 


the coming of ago of testator’s children, 
to divide the money among the children 
8z the widow, in spoeifled proportions. 
The exor., with the consent & acqui- 
oHccnco of the widow, loaned a part of 
the trust fimds to merchants engaged 
in ship -building, who afterwards 
became insolvent & unable to repay 
the money : — Held : the trustees were 

o o o 
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Sect. 2. — Where directions given in trust instrument : 

Suh-sect. 4. Sect, 3.] 

a high rate of interest. Upon her death the 
securities were greatly reduced in value : — Held : 
the trustees were bound to invest upon securities 
of a permanent nature ; in the absence of evidence 
to the contrary, it must be assumed from the rate 
of interest that these investments were not perma- 
nent, & the £16,000 must now be invested tor the 
benefit of the children of testator. — Stewart v. 
Sanderson (1870), L. R. 10 Eq. 26 ; 39 L. J. Oh. 
337 ; 22 L. T. 10 ; 18 W. R. 278. 

8674. To prevent Investment in foreign 

securities.] — Qu, : whether a power to A. & B., or 
other, the trustees of a will for the time being, to 
make such investments of the funds subject thereto 
as they may in their discretion think fit, authorises 
the survivor of A. & B. to invest in foreign securi- 
ties. — Zambaco V. Cassavetti (1871), L. R. 11 Eq. 
439 ; 24 L. T. 770. 

Annotations c—T/LeM, Dowbiggon v. Trotter (1872), 20 

W. R. 794 ; Thomson r. S. E. Ily., S. E. Ry. v. Thomson 

(1882), 30 W. R. 537. 

8675. Where infants interested.] 

— ^Aftor an administration decree has been made 
all powers of management of the estate which may 
be vested in trustees are subject to the control of 
the ct. ; & the judge who exercises such control 
must be personally satisfied of the propriety of the 
course proposed be adopted by the trustees. 

Trustees having power to invest certain moneys 
belonging to testator’s estate at their discretion, 
& having also power to continue or change securi- 
ties from time to time as to the majority should 
seem meet, applied to tlie ct. in a suit for the 
administration of the trust estate for liberty to 
invest the moneys in & to convert securities into 
American funds or railway stocks. Infants were 
interested in the trust estate : — Held : that if the 
trustees had the discretion they claimed, which 
was doubtful, the ct. ought not, in a case where 
infants were interested, to permit them to exercise 
that discretion in the way they proposed. — 
Bethell V. Abraham (1873). L. R. 17 Eq. 24 ; 43 
L. J. Ch. 180; 29 L. T. 71,5; 22 W. R. 179; 
affd. (1874), 3 Ch. D. 590, n., L. XT. 

Annotations: — Refd. Mayd v. Field (187C), 3 Ch. D. .587; 

Tempest v. Camoys (1882), 21 Ch. D. 571, 

3676. .] — Testator directed that his 

trustees should invest the moneys coming to their 
hands in respect of his estate in their names or 
under their control in such modes of investment as 
tliey “ in their uncontrolled discretion ” should 
think proper. Before the commencement of an 
action to administer the estate, the tru.slces had 
invested part of these moneys in the purchase of 
bonds of a foreign goAd^, & bonds of a colonial 
railway co. The chief clerk, in taking the accounts 
directed by the judgment, disallowed the trustees 
the sums which they had invested in the purchase 
of these bonds : — Held : though the investments 
ought not to be retained, yet, as the trustees had 
acted bond fide^ & there had been no loss lo the 
trust estate, these sums ought not to be disallowed. 
— Re Brown, Brown v. Brown (1885), 29 Ch. T). 
889 ; 54 L. J. Oh. 1134 ; 52 L. T. 853 ; 33 W. R. 
692 ; 1 T. L. R. 471. 

Annotation Oonsd. He Smith, Smith v. Thompson, [1896] 

ICTi. 71. 

8677. Exercise of trustee’s discretion by court — 
Whether exercised as matter of course.] — Where 


trustees are directed to pay a certain sum to a 
person for life, & are empowered according to 
their discretion to invest the trust funds out of 
which that sum is to arise, but decline or neglect 
to act, & the assistance of a ct. of equity is sought 
in order to carry into effect the purposes of the 
will, the ct. will not, as a matter of course, exercise 
that discretion, but will only act on its estab- 
lished & known rules, unless the intention of 
testator plainly appears to exclude such a mode of 
proceeding. 

If a gift be to one for life, with remainder to 
another, the ct. considering that there is a clear 
intention of giving to the remainderman that 
which the first taker was to have for his life, will 
prevent perishable temporary interests from 
being wholly enjoyed by the tenant for life, & the 
remainderman dis^pointed. . . . Tliis just pur- 
pose can only be effected by a conversion in some 
cases of the perishable property, & giving the 
party entitled for life only the enjoyment of the 
parts of that into which the corpus has been con- 
verted. . . . But as tlus proceeds wholly upon a 
regard for testator’s manifest intention, a like 
regard must be paid to whatever indicates a 
design on his pari tha-i, notwithstanding the form 
of the gift, the first taker should enjoy the subject- 
matter in specie (Lord Brougham). — Prendeb- 
GAST V, Prendekgast (1850), 3 IT. L. Gas. 195 ; 
14 Jur. 989 ; 10 E. R. 75, 11. L. ; affg. S. C. sub 
nom. I^IU^NDERGAST V. LUSHINGTON (1846), 5 

Hare, 171, L. C. 

AmioUtiions : — Reid. Thornton i». Ellis (1852), 15 Bcav 193 ; 
lie Elmore Trust h (IRGO), 3 L. T. 359 ; IluibJn v. Master- 
man (1895). 44 W. R. 421. Mentd. Sea wen r. Nicholson 
(1853), 21 L. T. O. K. 334 ; lie McMahon, Wells v. Tyrer 
(1911), 55 Hoi. Jo. 652 ; He Marsh, Rhys i\ Needham 
(1917), 62 Hoi. Jo. 141 ; He nollins, HolUns v. Hollins, 
[1918] 1 Ch. 503. 

8678. How discretion must be exercised — Bona 
fide.] — Re Brown, Brown v. Brown, No. 3676, 
ante. 

3679. - — .] — Rc Watnwright, Wain- 

WRiGHT V. Martineau (1889), 5 T. L. R. 301. 

3680. .] — Rc Smith, Smith v. Thomp- 

son, No. 3749, post. 

3681. With care & prudence.] — It may be 

taken to be settled that trustees must exercise in 
the discharge of their duties ordinary care k> 
prudence, by which Ls meant such care & prudence 
a.s a reasonable man would exercise in the manage- 
ment of his own private affairs, & that so long as 
they do tliis & act within the limits of their legal 
powers they cannot be made liable for* loss, even 
though incurred by what turns out to be a failure 
in discretion (Kekewkh, .T.).- — Somerset v. 
PouLETT (1893), 62 L. X Ch. 720 ; 68 L. T. 613 ; 
41 W. R. 536 ; 9 T. L. R. 384 ; 37 Sol. Jo. 424 ; 
3 R. .517 ; on appeal^ sub notn. Rc Somerset, 
Somerset v. Poulett (Earu), [1894] 1 Gh. 231, 
(\ A. 

Annoialions : — Refd. Mara v. Browne. [1895] 2 Ch. 69; 
Flotchor r. CoUis, [1905] 2 Ch. 24 ; He Dive, Dive r. Roe- 
buck, [1909] 1 Cb. 328 ; He Fountalne, He Dowlor, Foun- 
talDO V. Amherst, [1909] 2 Ch. 382. 

.] — See, generally, Part V., Sect. 5, ante, 

3682. Discretion restricted to variation of invest- 
ments.] — Re Hazeldine, Public Trustee v. 
ITazeldine, No. 3699, post. 

Appropriation to meet annuities.] — See Rent- 
charges, Vol. XXXIX., pp. 125, 126, Nos. 187- 
193. 


not juHtlOod in invcHtlng the money 
on personal security. — P ert.ky r. 
Svow (1879), R. E. D. 373.— CAN. 

m. Exclusion of Hritish Funds — Right 
to invest in English realty .] — A Avlll 
contained the following investment 


clause, My trustees being at liberty 
to sell all my ships, etc., & invest same 
ns they think most desirable hut not 
In the British funds, my trustees to be 
free from all liability In investing any 
of the money received for the sale of 


any of ray property ” : — Held : the 
above clause authorised the trustees 
to invest the proceeds of sale in the 
purchase of freehold lands In England 
& Ireland.— i?e O'Connor, Grack v. 
Walsh, [19131 1 I. B. 69.— IR. 
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Sect. S.^tETAINER OF INVESTMENTS. 

See, now, Trustee Act, 1925 (c. 19), s. 4. 

3683. When allowed — Express power to retain.] 

— If shares in a foreign adventure are bequeathed 
to trustees, [with power to continue the invest- 
ment] the ct., unless asked to change the invest- 
ment, will make no order as to the continuance 
of the shares as an investment. — Bates v. 
Mackinley (1862), as reported in 31 L. J. Ch. 
389. 

An^tation Mentd. Browne v. Colllna (1871), L. B. 12 Eq. 

3684. .] — Testatrix by her will be- 

queathed £4,000 to resps. upon trust to pay the 
annual income of £2,000 to S. and the annual 
income of £2,000 to the appellant. The will 
empowered the trustees “ to continue to hold ” 
particular investments should “ they consider it 
advisable or expedient to do so.” The trustees 
appropriated certain securities of testatrix to each 
of the sums of £2,000, &> at the request of S., but 
contrary to their own wishes, continued to hold 
shares in a joint stock bank with unlimited 
liability as part of the fund appropriated to the 
legacy to 8. The bank became insolvent, & the 
trustees were made personally liable for calls to 
the amount of more than £2,000 : — Held : they 
had not been guilty of a breach of trust in retaining 
the investment. — Fraser v. Murdoch (1881), 0 
App. Cas. 855 ; sub nom. Robinson v. Murdoch, 
45 L T. 417 ; 80 W. R. 162, II. L. 

Annotations : — Consd. lie Brooks, CoIch v. Dnvin (1897), 70 
L. T. 771. Distd. Ji( Craven, WatBon v. Craven, 11914) 

1 Ch. 258. Consd. tie Wraif>^, WrapTK r. Palmer, 119191 

2 Cb. 58. Befd. Hobbs v. Wayet ( 1 887), OO Ch. I). 2.56 ; Ke 
Kidd. KIdcl v. Kidd (1894), 42 W. I{. 571 ; naruoon v. 
BelilioB, 11901] A. C. 118; lie Hall, FoBter v. Metcalfe 
(1902), 72 L. J. Cli. 74 ; Matthews v. hn^glcs-Brisc, 11911] 

1 Ch. 181 ; Re Richardson, Ex p. St. Thoinab Hospital, 
11911] 2 K. B. 705 ; lit Towndrow, Gratton v. Machen, 
11911] 1 Ch. 662. 

3685. Promissory note— Death of 

promisor before payment of amount due .] — Be 

Godwin’s Settlement, Godwin r. Godwin, 
No. 3891, post. 

3686. Power implied from terms of Instru- 

ment.] — 7?c Irwin, Barton v, Irwin (1H9,5), 39 
Sol. Jo. 233. 

3687. - .] -.1., by his will, in eflecl gave 

the sum of £2,000 to trustees upon trust to invest 
in real estate ; & ho then gave certain cottages & 
hereditaments to the same trustees on the same 
trusts as he had declared as to tlie estate to be 
purchased with the £2,000. lie then gave his 
thirty shares in the Leeds Banking co. to the same 
trustees upon the same or the like trusts as were 
declared concerning the sum of £2,000 & the 
cottages. The banking co. failed, A the trustees 
had paid large sums out of testator’s estate on 
account of these thirty shai’os. A suit was 
instituted for the administration of testator’s 
estate, & the Master of tlie Rolls considered th( 
trustees of the will liable for not liaving convert e( 
the shares : —Held : the directions for investment 
contained in the will could not be taken to apply 
equally to the £2,000 & tlic cottages, k mu.st b( 
read reddendo slngida shigulls. The bequest o; 
the bank shares was specific, k the share's need not 
be converted unless the direction to convert was 


clear. The ct. was of opinion it was not clear. — 
Graven v. Craddock (1869), 20 L. T. 638, L. C. 

3688. Authorised investments.] — Trustees 

under a will had an option to invest testators 
estate either in 3 per cents., or on real security, 
but neglected to do so, leaving the fund in some 
jther state of investment ; — Held : the cestui que 
Wusl had not the option of charging them with 
the money & interest, as to claim the amount of 
3 per cents., because the cestui que trust never had 
the right to compel the purchase of 3 per cents., & 
the trustees wore chargeable only with the money 
& interest. — Robinson v. Robinson (1851), 1 
De G. M. & G. 247 ; 21 L. J. Ch. Ill ; 18 L. T. 
O. S. 293 ; 16 Jur. 255 ; 42 E. R. 547, L. JJ. 
Annoiaiions : — Apld. Knott v. Cotteo (1852r. 16 Beav. 77. 
Disid. Asplancf v. Watte (1855), 20 Beav. 471. Apld. 
Fisher v. Gilpin (1869), 38 L. .T. Ch. 230. Distd. lie, 
Massingberd’s Seltlnit., lie Clark's Sottlmt., Clark v. 
Trelawuy (1889), 59 L. J. Ch 107. Apld. lie Campbell, 
Campbell v. Campbell. [1893] 3 Ch. 468 ; Re Godwin’s 
Settfint., Godwin v. Godwin (1918), 87 L. J. Ch. 645. 
Reid. Morgan v. Morgan (1851). 14 Beav. 72 ; Mortlmore 
V. Mortlmore (1859), 4 De G. & J . 472. Mentd. Bradley v. 
Cartwright (1867), L. R. 2 C. P. ,511 ; Do Coidova u. Do 
Cordova (1879), 4 App. Cas. 692 ; Cavendish v. Cavendish 
(1885), 30 Ch. D. 227 ; Re Chilstmas, Martin v. Locon 
(1885), 30 Ch. D. 544 ; MclJquham v. Taylor, [1896] 1 
Ch. 53. 

3689. .] — lluME V. Richardson, No. 

3767, post. 

3690. Whether trustee must inquire as 

to sufBciency of security.] — (1) In retaining 
authorised securities, whctlior they are authorised 
in the sense of being inv^estments which the 
trustees may make, or whether (hey arc specided 
investments transferied to the trustees k autho- 
rised to be retained by them, there is no duty or 
obligation on the trustees to make further in- 
vestigation as to the title of the security or the 
.solvency of mtgor., assuming that the trustee 
acts honestly k that thei*e are no circumstances 
to give rise to suspicion. 

(2) The liabdity of trustees in dealing with 
authorised securities must proceed upon the 
footing of wilful default in not calling in the 
security. — Rawsthorne v. Rowley (1907), [1909] 

1 Ch, 409, n. ; 78 L. J. Ch. 235 n. ; 100 L. T. 

I 154 n. ; 24 T. L. R. 51, C. A. 

.innniahons As to (1) Consd. Shaw v. Cates, [1909] 1 CJh. 
389. Distd. Rc Brookes, Brookes v. Tayloi, [1914 j 1 Ch. 
558. 

3691. Interference by court .] — Re 

D’Epinoix’s Settlement, D’Epinoix v. Fettes, 
No. 3780, post. 

3692. Investments becoming unauthorised.] 

-Where testator invested money on mtges., k 
his trustees, after his death, on discovering that 
the mtgoi-s. had exceeded their bori'owing powers, 
k that there was a considerable decrease in the 
original value of the securities, k finding, upon 
sale of some of tlie mtges. at tlie reduced price, 
that tlie income of the beneficiaries was dimimshed, 
petitioned the court under Law of Property 
(Amendment) Act, 1859 (c. 35), for its opinion as 
to the remaining mtges. : the ct. gave its opinion 
that the trustees were justified in retaining the 
remaining mtges. in their liands, k in not changing 
the original investment . — Re Fanino’s Will 
Trusts (1864), 10 L. T. 61 ; 10 Jur. N. S. 307. 


PART VI. sect. 3. 

3683 i. When allov^ed— Express power 
to retain.] — Donacdson r. Donald- 
son’s Trustees (1851), 14 Dunl. (Ct. 
of Ses8.) 165 ; 24 Sc. Jiir. 173 ; 1 

Stuart, 147.— SCOT. 

868311. .]— Fraser (or 

Robinson) v. Murdoch (Fraser's 
Trustees) (1881), 8 R. (Ct. of Soss.) 
(H. L.) 127.— SCOT. 


3683 iU. .] — Thomson’s 

Trustees v. IIendkrhon (1890), 18 R. 
(Ct. of Seas.) 24 ; 28 Sc. L. K. 2.— 

SCOT. 

3683 iv. .]—A power given 

by testator to his trustoos to hold any 
Invostmonts he may die possessed 
of for such time as they may think 
tit, entitles the trustees to retain 
shares In public cos. upon which there 


Is an unr*alled liability, but only so 
long as they are satisfied of tbe safety 
of the shares as a trust-investment, & 
in the exercise of the power the trustees 
must act with prudence. — Boyd’s 
Trustees v. Boyd, [1908] S. C. 1147 ; 
45 Sc. L. R. 835 ; 16 S. L. T. 264.— 
SCOT. 

n. Investments becoming un- 

authorised — Change in peraonnd of 

o o o 2 
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Sect. 3. — Retainer of inveaimenta. Sect. 4 ; Svb- 
sect. IQ 

3693. .] — Where fully paid-up shares 

in a banking co. were bequeathed to trustees, 
with power to retain the investment, & the shares 
after testator’s death were altered in amount Si 
became hable to calls : — Held : by reason of the 
changes which had taken place, the shares were 
no longer in the same state of investment as at 
testator’s death, but were in a state of investment 
unauthorised by the will, & the trustees must 
convert them. — Re Morris, Bucknill v. Morris 
(1885), 54 L. J. Ch. 388 ; 62 L. T. 4(52 ; 33 W. R. 
446. 

3694. .] — Re Tucker, Tucker v. 

Tucker, No. 3764, post. 

3695 . Whether trustee must inquire as 

to sufGciency of security.] — When mtged. freehold 
property, on the security of wiiich trust money 
has been invested, has fallen in value, so that tlie 
mtge. debt has come to exceed two-thirds of the 
actual value of the mtged. property, it is not the 
absolute duty of the trustees at once to call in the 
mtge., but they have a discretion which they must 
exercise as practical men with a due regard to all 
the circumstances of the case, such as the position 
& solvency of the mtgor. — Re Meuland, Eiand 
V. Medland (1886), 41 Ch. D. 470 ; 60 L. T. 781 ; 
6 T. L. R. 364 ; on appeal^ 41 Ch. D. p. 483, (\ A. 
Anruitation : — Befd. Rc Chapman, Cocks v. Chapman, [1806] 

SJ Ch. 763. 

3696 . .j — While the interest on a 

trust mtge. was being regularly paid, before 
anything had occurred to suggest that the security 
was in jeopardy & not properly retainable by the 
trustee, the trustee distributed the estate, & 
without inspecting the mtged. premises, which 
were ten mhes off, or making any inquiry as to 
their actual value as a security, appropriated the 
mtge. at par to a settled share. 

At the time of this appropriation the premises 
were in fact derelict, unoccupied & in a dilapidated 
condition <fe practically woHliless as a sccuiity, 
though the mtgor. still continued to pay the 
interest regularly ; & when about two years later 
the mtge. was called in the money was found to 
be iirecoverable : — Held : in the circumstances 
the approi)riation was a breach of trust, & the 
trustee was not entitled to relief under Judicial 
Trustees Act, 1896 (c. 35), s. 3 . — Re Brookes, 
Brookes v. Taylor, [1914] 1 Ch. 658; 83 L. .1. 
Ch. 424 ; 110 L. T. 691 ; 58 Sol. Jo. 286. 

.]“ aS'c’c, nctc, Trustee Act, 1926 (c. 19), 

s. 4. 

3697. Unauthorised investments.] — Re 

Brown, Brown v. Brown, No. 3676, ante. 

3698. .] — CtAinsrorough (Earl) v. 

Watcomre Terra Cotta Clay Co., Ltd., Dun- 
ning V. Gainsborough (Earl), No. 3048, ante, 

3699. Investments unreaUsable — 

Owing to war conditions.] — Testator who died on 
July 21, 1916, by liis will dated Jan. 14, 1914, 
appointed pltf. & two others trustees & gave all 
liis real & personal estate to them upon trust to 
sell, call in, & convert same into money, &, after 
paying debts, invest the residue of the moneys 
with power from time to time to vary “ such 
investments ” as “ the trustees may think fit,” 


rovided that, if any differences should arise 
etween his trustees as to making or varying any 
investment under his will, a named trustee should 
have the sole power of deciding. Testator 
directed his trustees to stand possessed of the 
residuary moneys & investments for the time being, 
representing same in trust to pay the income to 
his wife during her life, & after her decease to her 
infant daughter for life, & after her death to hold 
the corpus in trust for her children in equal shares, 
with trusts in default of children attaining vested 
interests for testator’s widow & his brother F. 
A number of testator’s investments were un- 
authorised by law, but, owing to war conditions, 
were either unreali sable or could only be realised 
at inadequate juices. Questions, having been 
asked as to whether the trustees’ power to invest 
extended only to investments authorised by 
Trustee Act, 1893 (c. 63), & their power to retain 
I unauthorised investments : — Held : the words “ as 
they may think fit ” extending to the trustees’ 
power to vary & not to the trust to invest, no 
modes of investment being indicated, there were 
sufficient indications on the construction of the 
will that the trustees must invest in investments 
authorised by law for tlie investment of trust 
funds only, but they could be authorised to retain 
the investments for the duration of the war & 
six months afterwards unless they should become 
realisable at a reasonable price. — Re Hazei dine, 
Public Trustee v. Hazeldine, [1918] 1 Ch. 433 ; 
87 L. J, Ch. 303 ; 118 L. T. 437 ; 62 Sol. Jo. 350. 
Annotation: — Refd. Re Wrof?g, Wrajrg v. Palmer, [1919] 

2 Ch. 58. 

Duty to convert.] — See Part IV., 

Sect. 11, ante. 

3700. Whether trustee may accept new securities 
In company — Alteration in amount of shares.] — 

Rc Morris, Bucknill v. Morris, No. 3693, ante. 

3701. Capitalisation of profits.] — Re Pugh, 

Banting v. Pugh, [1887] W. N. 143. 

Annotation Re Whitlkhi (1920), 125 L. T. 61. 

3702. .] — Where a co. capitalised 

certain undivided profits by issuing new shares 
pro raia among existing shareholders A trustees 
received the quota of new shares due to the estate 
of two testators in respect of original shares re- 
tained by them :~Held : the new shares formed 
part of testator’s residue & were held upon the 
same trusts as the original shares, with the same 
power to postpone sale thereof, & need not be 
sold at once.— Rr Whitfield (1920), 125 L. T. 61. 

3703. Reconstruction of company.] — By a 

marriage settlement made in 1902 it was declared 
that the trustees thereof should hold certain in- 
vestments, which had been transferred by the 
husband into their joint names, ui)on trust either 
to allow same “ to remain in the present state 
of investment thereof ” or with specified consents 
to sell same & invest the proceeds in investments 
therein mentioned & pay the annual income 
thereof to the husband for life, & after his death 
to his wufe for life, A after the death of both to 
hold the investments upon the usual trusts for the 
children of the marriage with an ultimate trust, in 
the event of there being no cliildrcn in favour of 
the husband absolutely. By clause 11 of the 
settlement, the trustees were authorised to 


flrm.] — Though the settlor should 
authorise the trustees to continue the 
trust funds upon the pei'snnal security 
of a trading tirm, in which ho had 
invested them, yet the trustees are 
guilty of a breach of trust, If, upon a 
change taking place in the firm, they 
permit the fund to remain upon the 
personal security of the new firm. — 


Cummins r. Cummins (1845), .3 Jo. & 
Lat. 64.— IR. 

o. Whether trustee may apply for 
shares in new company — ReconMruction 
of company .} — Trustees who are em- 
powered to hold shares in a co. had 
obtained an order authorising them to 
take up new shares in the co. when it 
increased its capital. The co. was 


subsequently reconstructed, Sz the 
trustees were entitled to paid up 
shares in the reconstructed co. by 
virtue of their holding in the present 
CO. : — Held : on the consent of the 
tenant for life & remalndennan being 
filed the trustees should bo authorised 
to take up the shares In the recon- 
structed CO., but must apply for leave 
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exercise any preferential right that might be 
offered to them to subscribe for new or other 
shares in any co., in which they held shares or 
stock & to dispose of same, & every premium or 
profit arising therefrom was to be applied by them 
as if the same were income. One of the invest- 
ments so transferred to the trustees consisted of 
one hundred & nine shares in an American 
financial co., called the Northern Securities co., 
which was formed to acquire & hold shares in 
other corpus. & held a largo number of shares in 
& controlled the policy of two American railway 
cos., the Great Noi^thern By. Co., & the Northern 
Pacific By. co. In 1904 tne capital stock of the 
Northern Securities co. was cancelled to the extent 
of 99 per cent., & in lieu of their one hundred & nine 
shares in that co., the trustees of the settlement 
received thirty-two fully paid up shares &; a 
fractional share in the capital stock of the Great 
Northern By. co., forty -two fully paid up shares 
a fractional share in the capited stock of the 
Northern Pacific By. co., & one fully paid up share 
a fractional share in the Northern Hecurities co. 

In 1905 A 1900 the trustees received three 
options to take up new stock in respect of the 
thirty-two shares in the Great Northern By. co., 
of the forty-two shares in the Northern Pacific 
By. co., & in exercise of these options they paid 
certain instalments & in one instance sold the 
right of option. The husband haying died & 
there being no children of the marriage the wife 
claimed the proceeds of the options as income 
under clause 11 of the settlement subject to 
rop.aying the trustees what had been paid in i-espect 
of the now shares : — Held : tlie shares in the two 
railway cos. were not the same shares which were 
transferred to the trustees at the date of the 
settlement, &; the trustees were not authorised 
by the terms of the settlement to retain them. — 
lie Anson’s Settlement, Lovelace (pAitL) v, 
Anson, jl907] 2 Oh. 424 ; 76 L. J, Oh. 041 ; 97 
L. T. 472 ; 51 Sol. Jo. 680. 

Annotation: — Distd. lie Whitfield (1920), 125 L. T. Cl. 

.] — iSeey aL^o, Companies, Vol, X., 

pp. 1029, 1030, Nos. 7138, 7139. 

Duty of personal representatives to realise invest- 
ments.] — See Executors, Vol. XXTII., pp. 324- 
327, Nos. 3909-3934. 


SEca\ 4.— WHAT INVESTMENTS PERMITTED, 

SuR-SECT. 1. — In General. 

Sccy 710 W, Trustee Act, 1925 (c. 19), s. 1. 

3704. Whether trustees may invest In trustee 
securities — When not authorised by trust instru- 
ment.] — ^A jointress was entitled to an annuity of 
£500, originally charged upon liereditaments 
which had been sold & were now represented by a 
sum of Consols., the dividends of wliich were 
insufficient to pay the annuity ; & the trustees 
of the fund were empowered to invest the same in 
some or one of the Parliamentary stocks or public 
funds of Great Britain, or at interest upon Govt, 
or real securities in England or Wales, Ac to vary 
securities. One of the trustees refusing to consent 
to any change of security being made, with the 
view of obtaining a larger income. The ct. ordered 
the fund standing in Consols to be sold & invested 
in Bast India stock. 


The powers of investment conferred upon trus- 
tees by the statutes & general order, are, in the 
absence of provisions to the contrary, to be read 
into settlements as if they had been expressly 
contained therein. — M ortimer v , Picton (1804), 

4 De G. J. & 8m. lOfi ; 3 New Rep. 338 ; 33 L. J. 
Ch. 337 ; 9 L. T. 591, 795 ; 10 Jur. N. 8. 83 ; 12 
W. B. 292 ; 40 E. R. 880, L. C. 

3705. .] — Re Owthwaite, Owth- 

WAiTE V. Taylor, No. 3685, ante, 

3706. Power to retain East India Rail- 

way stock — Investment in class B. annuities of 
East Indian railways.] — Wliero tioistees were at 
liberty, under the will of their testator, to retain 
a sum of £22,000 East Indian Railway Stock in 
that state of investment, but were not empowered 
to invest in such stock : — Held : they might accept, 
in lieu of the stock held by them, the annuities 
offered by 42 & 43 Viet. c. cevi, but they must 
accept Class B . — Re Chaplin’s Trusts (1879), 28 
W. B. 132. 

3707. Where prohibition in trust instru- 

ment.] — The ct. will nut invest trust funds in 
securities prohibited by the settlor. — Ovry v, 
OvEY, [1900] 2 Ch. 521 ; sub norn. Re Ovey, 
OvEY V. Ovey, 69 L. J. Ch. 804 ; 83 L. T. 311 ; 
19 W. B. 45. 

3708. Specific securities authorised.] — 

Trustees having power to invest in Covt. or 
Pai'liamcntary seemities may, notwithstanding 
prohibition upon other investments in the instru- 
ment creating the trust, invest their trust funds 
in any securities upon which cash under the 
control of the ct. may bo invested . — Re Wedder- 
buhn’s Trusts (1878). 9 Ch. 1>. 112 ; 47 L. J. Ch. 
713 ; 38 L. T. 904 ; 27 W. B. 53. 

Annotation : Ovoy v. Ovoy, 11900] 2 Ch. 524, 

3709. .] — Re Maire, Maire v , 

De La Batut (1905), 49 8ol. Jo. 383. 

Annotation : — Folld. He Burke, Buiko u. Burko, 11008] 2 

Ch. 248. 

3710. Whether express pro- 

hibition.] — A direction to keep trust funds «& invest 
them in one particular way does not “ expressly 
forbid ” investment in any of tin' investments 
authorised by Trustee Act, 1893 (c. 53 ). — Re 
Burke, Burke v. Burke, [1008] 2 Ch. 248 ; 77 
L. J. Ch. 597 ; 99 L. T. 80. 

3711. Power to Invest in guaranteed Indian 

Railway securities — Investment In class B. annuities 
of East Indian railways.] — Where testator gave his 
trustees power to invest {inter alia), in the deben- 
tures or the debenture giiarariteed or xireference 
stock or shares of any i*ailway co. in India upon 
wliich a lixed or minimum rate of inter(‘st should 
be secured or guaranteed by the same or any other 
CO., or by the Govt, of India ; the ct., at the 
request of the tenant for life of a part of the cstat<i, 
ordered her share to bo invested in East India 
Railway Stock, Annuity B., & Sciude, Punjaub, & 
Dellii Railway 5 per cent. Guaranteed Stock. — 
Re Mansel, Rhodes v. Jbnkin (1881), 45 L. T. 
741 ; 30 W. B. 133. 

3712. Corporation holding funds for chari- 

table purposes.] — A corpn. incorporated by a special 
Act held funds for charitable purposes : — Held ; 
(1) the corpn. were trustees within Trust Invest- 
ment Act, 1889 (c. 32) Ac were entitled to invest 
any trust moneys in their hands on any of the 


to retain them more than one year 
from the time the reconstruction wan 
carried out. — He Walker (1913), 9 
Tas. L. R. 66.— AUS. 

p. . ] — He SioHLAU '8 Will, 

Trustees, Kxsoutors & Aqknoy Co., 
Ltd. V. SicJHLAU, 11918] V. L. R. 


431.— AUS. 

PART VI. SECT. 4, SUB-SECT. 1. 

q. What are trustee securities — 
Wither building society deposits .) — 
Trustees having power to Invest trust 
funds on real or personal seourlties. 


have power to invest by placing money 
on fixed deposit with a building society. 
— Logan v. Raper (1898), 19 N. S. w. 
L. R. (Eu.) 173 ; 15 N. S. W. W. N. 
117.— AUS. 

r. Whether bank fixed de- 

posits. 1— Matthews v. Tyson (1900), 
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Sect. 4. — Whai inveetmerUs permitted : Svb-eecis. 1, 
2<fc 3.J 

securities mentioned or referred to in sect. 3 of 
that Act unless they were expressly forbidden to 
do so by the instrument creati^ the trust ; (2) if a 
trustee had not, under the instrument creating 
Ids trust power to vary the investments of the trust 
funds, sect. 3, did not authorise him to sell existing 
investments for the purpose of re-investing the 
proceeds on securities mentioned therein. — Re 
Manchester Royal Infiraiary, Manchester 
Royal Infirmary v. A.-G. (1889), 43 Ch. D. 420 ; 
69 L. J. Oh. 370 ; 62 L. T. 419 ; 38 W. R. 460 ; 
8vh nom. Manchester Royal Infirmary Dis- 
pensary & Lunatic Hospital v. A.-G., Re 
National Permanent Mutual Benefit Build- 
ing Society, 6 T. L. R. 129. 

Annotaiion : — As to (2) Dbtd. Re Dick, Lopes v. Hunie- 

Dick, [1891 J 1 Ch. 428. 

8718. Restriction on amount of Investment 

— Unlimited Investment in War Loan — ^Effect of 
Finance Act, 1917 (c. 31).J — Above Act, 1917, s. 
35, empowers trustees to invest funds in hand, & 
not merely borrowed money, in war stocks, &, as 
regards those stocks, abrogates a provision in the 
trust instrument against investing more than a 
specified amount in any one security. — Re Head, 
Head v. Head, (1919), 88 L. J. Gh. 236; 35 
T. L. R. 352 ; 63 Sol. Jo. 464. 

3714. What are trustee securities — Municipal 
stock — Population over fifty thousand owing to 
borough extension.] — In the returns of the census, 
made in Apr., 1901, it is stated that the population 
of the borough of Bournemouth was 47,003. But 
in a note at the foot of the page it is stated that by 
an order of the Local Government Board, which 
came into operation on Nov. 9, 1901, the borough 
was extended so as to embrace two specilled urban 
districts & parts of two other parishes, that the 
ligures at the date of the census were for Bourne- 
mouth 59,762 : — Held : under Trustee Act, 1893 
(c. 63), s. 1 (m), trustees were authorised to invest 
in stock issued by the corpn. — Re Drui'FI’, Druitt 
V, Dbhltsr, [1903] 1 Ch. 446 ; 72 L. J. Ch. 441 ; 88 
L. T. 483 ; 07 J. P. 99 ; 19 T. L. R. 269 ; 1 L. G. R. 
353, C. A. 

3715. Railway debentures issued under 

Local Loans Act, 1875 (c. 83) .J — The general 
statutory power of a tinisiee to invest in the 
debenture stock of a certain class of railways under 
Trustee Act, 1893 (c. 53), s. 1 ((/), is not enlarged by 
s. 6, (3) so as to enable him to invest in nominal 
debentures issued under the Local Loans Act, 
1875 (c. 83), as the latter sub-sect, is impliedly 
confined to the enlargement of express powers 
of investment. — Re Tatter8ALL, Topham v. 
Armitage, 11906] 2 Ch. 399 ; 75 L. J. Ch. 680 ; 
95 L. T. 353 ; 70 J. P. 537 ; 54 W. R. 003 ; 4 
L. G. R. 1083. 

Government securities.] — See Sect. 4, sub- 

soct. 2, 2 ^ost. 


Sub-sect. 2. — Government and Public 
Securities. 

See, now. Trustee Act, 1925 (c, 19), s. 1. 

3716. Investment in Government securities pro- 
tected.] — Franklin v. Frith (1792), 3 Bro. C. C. 
433 ; 29 E. R. 627, L. C. 

Af^iation: — Mentd. Tebbs v. Carpenter (1810), 1 Madd 


8717. What Investments Included in power to 
invest — On “ Government securities ** — ^Exchequer 
bills.] — The words “ Govt, security or securities ” 
held not to apply to Exchequer Bills . — Be Public 
Undertaking Monies Custody Act, Ex p. 
Chaplin (1839), 3 Y. & C. Ex. 397 ; 3 Jur. 760 ; 
160 B. R. 760. 

Annotation : — ^Refd. Baud v. Fardell (1855), 7 Do Q. M. & G. 

628. 

3718. ,] — Mathew v. Bribe, No. 

3258, ante. 

3719. Government funds other than 

Consols.] — ^A trust to invest in Govt, securities 
sanctions investments in other Govt, fxmds as well 
as Consols. — ^B aud v. Fardell (1866), 7 De 
G. M. & G. 628 ; 26 L. J. Ch. 21 ; 26 L. T. O. S. 83 ; 
1 Jur. N. S. 1214 ; 4 W. R. 40 ; 44 B. R. 246, L. JJ. 

3720. On public stocks of the Bank of 

England — ^Public stocks forming part of National 
Debt.] — Testator, by his will dated in 1868, directed 
his trustees to invest the trust funds, in “ some or 
one of the public stocks of the Bank of England & 
on no other investment whatsoever ” : — Held : 
the trustees could only invest in public stocks & 
the expression “ public stocks was confined to 
public stocks forming part of the National Debt of 
this country . — Re Hill, Fettes v. Hill (1914), 
58 8ol. Jo. 399. 

3721. On “ Government or other approved 

securities ** — East India stock.] — Upon an appli- 
cation under Law of Property Amendment Act, 
1859 (c. 35), for the opinion of the ct., whether 
under a trust for investment in Govt, or other 
approved securities, trustees would bo justified 
in investing a trust fund in East India stock or 
railway debentures, or on mtge. of freehold, copy- 
hold or leasehold hereditaments, the ct. approved 
of an investment on freeholds in England or 
Wales, but declined to give any answer sanctioning 
investments in the other securities mentioned. — 
Re Himson’s Trusts (1860), 1 John. & H. 89 ; 
70 E. R. 674 ; .sub nom. Re Timson’s Trust, 2 
L. T. 170 ; sub nom. Re Timpson's Will, 8 W. R. 
388. 

372S. Railway debentures.] — Re 

Simson’s Trusts, No. 3721, ante. 

3723. Freehold estates In England or 

Wales.] — Re Simson’s Trusts, No. 3721, ante. 

3724. Mortgages.] — Re Simson’s 

Trusts, No. 3721, ante. 

3725. “ Government or other securities In 

bonds or shares’’ — Railway stocks.] —Testator 
directed that “ all my personal property invested 
in Govt, or other securities in bonds or shares of 
whatever nature or kind be held in the same or 
the like investments by & in the names of my 
trustees ” : — Held : Victoria, Russian, & Brazilian 
Govt, bonds, whicli passed by delivery & were 
lodged for safety with a bank, & also railway stocks, 
were investments within the meaning of the will. 
— ^Arnould V. Grinstead (1872), 21 W. R. 165. 

3726. Victorian, Russian & Brazilian 

Government bonds.] — Arnould v. Grinstead, 
No. 3726, ante. 

3727. On securities of “any colony or 

foreign country ” — Bonds of French railway 
company.] — Under a settlement the trustees wore 
empowered to invest the trust funds in the “ bonds, 
debentures, or other securities, or the stocks or 
funds of any colony or foreign country.” The 
question arose whether they could properly invest 


N. S. W. Eq. 268 ; 17 N. S. W. W. N. a. Duty to invest in trustee seen- 
lot. — AUS. rities .} — Trustees were empowered to 

t. .] — SiDET V. Huntly Invest trust funds in “ such securities 

(1900), 21 N. S. W. Eq. 104 : 17 ns they think best ” : — Held : they 

N. S. W. W. N. 98. — AUS. were bound to invest in invest- 


ments upon which trustees can, by 
law, properly Invest trust funds. — 
Bridges v. Shepherd (1921), 21 S. R. 
N. S. W. 220 ; 33 N. S. W. W. N. 46. 

—AUS. 
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in the bonds of a French railway co. the payment 
of the capital on which within fifty years was 
secured by a sinking fund guaranteed, together 
with interest in the meantime, by the Imperial 
Govt. : — Held : these bonds were not “ securities 
of a foreign country ” within the meaning of the 
trust for investment. — Re Langdale’s Settle- 
ment Trusts (1870), L. R. 10 Eq. 39. 

3728. On “ stocks or funds of Government 

of United States — Funds or bonds of separate 
States.]- — Trustees under a will were authorised to 
invest in the Government stocks or funds of the 
United Kingdom, or the stocks or funds of the 
Government of the “ United States of America or 
of the Government of France or any other forei^ 
govt.” ; — Held : to authorise an investment in 
the funds or bonds of the separate States of 
America. — Cadett v. Earle (1877), 5 Ch. D. 710 ; 
46 L. J. Oh. 798. 

3729. On “ securities of any British colony 

or dependency •' — Stock of provinces of Canada — 
Provinces must comply with requirements of Colonial 
Stock Act, 1900, c. 62.] — (1) Trustees cannot, 
under a power to invest in stocks or securities of 
any “ British colony or dependency,” invest in 
the stocks of any province of the Dominion of 
Canada, unless that province has complied with 
the requirements of above Act, at any rate if the 
stock was issued after the province was merged 
in the Dominion of Canada. 

(2) Clauses in trust instruments enlarging the 
power of investment beyond what the general law 
sanctions ought to be construed strictly. — Re 
Maryon- Wilson’s Estate, (1912] 1 Ch. 55; 81 
L. J. Ch. 73 ; 105 L. T. 692 ; 28 T. L. li. 49, C. A. 


Sub-sect. 3. — Securities of Public Companies. 

See, now, Trustee Act, 1925 (c. 19), s. 1. 

3730. In what companies Investment allowed — 
Registration in more than one name prohibited.] — 
Conrterdine V. Consteruine, No. 3644, ante. 

3731. “ Any established railway — Rail- 

way in United Kingdom established by Act of 
Parliament.] — A will authorised investments in 
” shares of any established railway in full opera- 
tion ” ; — Held : investment in shares in railways 
within the United Kingdom, established by Act 
of Parliament, were authorised. — E dwards v. 
Thompson (1868), 38 L. J. Ch. 65. 

3732. “Public company” — Characteristics 

Of public company — Incorporation by public 
statute.] — Testator directed his trustees to invest 
the residue of his estate {inter alia) ” upon the 
debentures or securities of any railway or other 
public co. carrying on business in any part of the 
United Kingdom.” The trustees proposed to 
invest in the securities of certain cos., incorporated 
under the cos. Acts ; — Held : the cos. having been 
incorporated by public statute, the ii^truments 
forming their constitution being accessible to the 
public, & their shares being transferable to the 
public, they were public cos. within the invest- 
ment clause ; & the references to railway cos. in 
the same clause did not restrict the meaning of 
the words ” public cos.” — Re Sharp, Kickett v. 
Sharp (1890), 45 Ch. D. 286 ; 60 L. J. Oh. 38 ; 62 
L. T. 777, C. A. 

Annotation : — Mentd. Ponsford v. Financial Times & Hart 

(1900), 16 T. L. K. 2J8. 


PART VI. SECT. 4, SUB-SECT. 3. 

b. Whether court may auihorvie further 
investment in public company .) — The 
trustees of a will, with the consent of 
the beneficiaries, applied to the ct. for 


3788. Instruments of constitution 

accessible to public.] — Re Sharp, Rickbtt v. 
Sharp, No. 3732, ante. 

3734. Shares transferable to 

public.] — Re Sharp, Rickett v. Sharp, No. 3732, 
ante. 

3735. “ Railway or other public com- 

pany ” — Whether meaning of “ public company ” 
restricted.] — Re Sharp, RiCKijrrT v. Sharp, No. 3732, 
ante. 

3736. Any company incorporated by Act of 

Parliament — Charter granted by Crown under Act of 
Parliament.] — By an Act of Parliament the Crown 
was empowered to grant a charter of incorporation 
to a marine insurance co., with certain special 
privileges k, limitations. In pursuance of this 
Act the Crown granted a charter to the London 
Assurance. By a subsequent Act the capital 
stocks of the London Assurance & another corpn. 
were amalgamated, & the name & seal of the 
London Assurance were to be used for both 
corpus. & the London Assui'auce was to exercise 
the powers of both corpus. 

A trustee of a will, who had power to invest in 
shares of ” any co. incorporated by Act of Parlia- 
ment,” invested in shares of the London Assur- 
ance : — Held : the London Assurance was a co. 
incorporated by Act of Parliament within the 
meaning of the investment clause. Semhle : if 
the London Assurance had not been originally 
within the terms of the investment clause, it would 
not have come within the terms by virtue of the 
subsequent Act amalgamating its stock with that 
of another corpn. <to enlarging its powers. — Elvk 
V. Boyton, [1891] 1 Ch. 501 ; 60 Ji. J. Ch. 383 ; 
64 L. T. 482, C. A. 

Annotations : — Distd. lie Smith, DavidMin r. Myitle, fl896] 

2 Ch. 590. Refd. Waketlold ic Dlstiict Light Uya. v. 

Wakefield Corpn., 11907] 2 K. B. 256. 

3737. Company not originally within 

meaning — Effect of subsequent statute enlarging 
powers,] — Elvb v. Boyton, No. 37.36, ante. 

3738. Company registered under Com- 

panies Acts.] — Where testator had emi)owered the 
trustees of his will to invest ” in or upon the bonds, 
debentures, or debenture stock of any co. incor- 
porated by Art of Parliament ” ; — Held : the 
trustees were not empowered to invest on the 
bonds or debenture securities of a co. incorpoiated 
by registration under Companies Act, 1862 (c. 89). 
— Re Smith, Davidson v. Myrtle, [1896] 2 Oh. 
590 ; 05 L. J. Ch. 761 ; 74 L. T. 810 ; 45 W. It. 
29 ; 40 Sol. Jo. 621. 

Annotation: — Mentd. Re Craven, Watson v. Craven, 11 914 i 

1 Ch. 358. 

3739 . Any public company or body cor- 

porate, municipal, commercial or otherwise ” — 
Harbour trustees.] — ^A power to invest trust 
moneys in ” bonds, mortgage, debentures, de- 
benture stock, pref(Tence or other shares of any 
public CO., or body corporate, municipal, com- 
mercial or otherwise,” is confined to such invest- 
ments in public cos. & bodies duly incorporated. 

A trustee invested trust funds subject to such a 
power in the bond or debenture of a body called 
” The Trustees for the Town & Harbour of White- 
haven,” which at the time of investment were 
unincorporated: — Held: the word “corporate” 
was attached to the word “ body,” so that the 
clause should read “ any public co. or body 
corporate, whether municipal, commercial or 

Held : the ct. had inherent equitable 
jurisdiction to make the order, It being 
for the benefit of the estate. — A itken 
& Jones v. Scoullak (1913), 32 N. Z. 
L. R. 765.— N.Z. 


an order granting leave to p\iTcha8e 
shares in a limited liability co. with the 
proceeds of a dividend declared by the 
CO. out of the reserve fund on shares 
already belonging to the estate : — 
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Sect. 4. — What investments 'permitted : Sub-sects, 3, 
4, 6 iSc 6.] 

otherwise,” & consequently such an investment 
was a breach of trust. — W ood v. Middleton 
(1898), 79 L. T. 155. 

8740. Confined to public companies — 

& bodies duly incorporated.] — W ood v. Middle- 
ton, No. 3739, ante. 

3741. Whether confined to companies In 

United Kingdom — “ Any public company.**] — 

Testatrix after empowering her ti’ustees to post- 
pone the sale or conversion of any part of her 
estate declared that any money by her will directed 
to be invested should be invested in ” any of the 
public funds, or in Govt, or real or leasehold 
securities, or upon the stocks, shares or securities 
of any railway or other public co.” Some time 
after her death two shares which she had held in 
an English steamship co. were exchanged for 
prefei'ence & ordinary stock in an American 
steamship co. which had taken over the business 
of the English co. : — Held : the words ‘‘ public 
company,” when read in connection with the 
preceding words of the clause, must bo confined 
to public cos. in the United Kingdom, & conse- 
quently that the trustees wore not authorised to 
retain the American preference & ordinary stock 
as an investment. — Re Castlehow, Lamondy v. 
Carter, 11903] 1 Ch. 352 ; 72 L. J. Ch. 211 ; 88 
L. T. 455. 

3742. Any corporation or company 

municipal, commercial or otherwise.**] — The 

will of an English testator authorised investment 
of the trust fund in the public funds of Great 
Britain or India or any British colony or foreign 
country or upon freehold, copyhold, leasehold, or 
chattel real sccuiitiea in Great Britain, or on life 
interests in real or personal property, or in Bank of 
England stock, or in the stocks, funds, or securi- 
ties of ” any corpn. or co., municipal, commercial 
or otherwise,” or in Indian annuities, or in any 
trustee securities authorised by English law : — 
Held : the trustees had power to invest in the 
stocks, funds, or securities of cos., incorporated 
& unincorporated, formed or registered within 
the United Kingdom, but carrying on business 
abroad, A also of cos. foimed or registered outside 
the United Kingdom . — Re Stanley, Tennant v. 
Stanley, (1900] 1 Ch. 131 ; 75 L. J. Ch. 56 ; 93 
L. T. 001 ; 51 W. R. 103 ; 50 Sol. Jo. 26. 

3743. “ Any company In United King- 

dom ** — “ Company registered & having head office 
in England.*’] — (1) Where a will contains a trust 
for conversion with a power to retain investments 
existing at the date of the will, & the trustees are 
not unanimous as to the retention of some of the 
investments made by testator, the trust for sale 
prevails A the investments must be sold, although 
such investments are within the investment 
clauses in the will. 

(2) T'estator authorised his trustees to invest 
in the stocks, shares, or securities of ” any co. in 
the United Kingdom ” : — Held : a limited co. 
registered in England A having its head office 
in England, where its directors mot to manage the 
affairs of the co., was a ” co. in the United 
Kingdom ” within the meaning of the investment 
clause, although its property was situate abroad 
A its operations were abroad. — Re Hilton, 


Gibbbs V, Halb-Hinton, [1909] 2 Oh. 648 ; 79 
L. J. Oh. 7 ; 101 L. T. 229 ; 17 Mans. 19. 

3744. In what securities Investment may be 
made — ** Upon security of funds of any company 
incorporated by Act of Parliament ** — Preference 
railway shares.] — A power to invest trust funds 
‘‘ upon the security of the funds of any co. incorpo- 
rated by Act of Parliament ” does not warrant their 
investment in preference railway shares. — H arris 
V. Harris (No 1) (1861), 29 Beav. 107; 7 Jur. 
N. S. 955 ; 9 W. R. 444 ; 54 E. R. 567. 

8746. Shares bearing fixed rate of interest.] 

— (/ONsterdine V. OoNSTERDiNB, No. 3644, ante. 

3746. “ Mortgages or bonds of any munici- 

pal corporation ** — Wakefield Corporation stock.] — 
Re Hamshaw, Hamshaw v. Stead (1905), 60 Sol. 
Jo. 27. 

3747. “ Preference stock ** — Whether fully 

paid preference shares included.] — By his will 
testator also empowered his trustees to invest any 
part of the trust estate upon ” the debentures or 
debenture stock, or preference stock of any 
railway or other co. in the United Kingdom ” : — 
Held : inasmuch as there was a distinction, al- 
though a minute one, between the two classes of 
investments described as preference stock A 
preference shares, it was not within the power of 
the trustees to invest any part of the trust estate 
in the fully paid preference shares of any joint 
stock CO. — Re Willis, Spencer v. Wiixis, [1911] 
2 Ch. 663 ; 81 L. J. Ch. 8 ; 105 L. T. 295 ; 55 Sol. 
Jo. 598. 

Acceptance of new securities.] — See Nos. 3700- 
3703, ante. 

Sub-sect. 4. — Real Securities. 

3748. Whether railway debentures included.] — 

Mant V. Leith, No. 3921, j^ost. 

Purchase of land.] —See Sub-sect. 8, post. 

Leaseholds.] — See Sub-sect. 9, post. 


Sub-sect. 5. — Bearer Securities. 

See. now. Trustee Act 1925 (c. 19), s. 7. 

3749. Whether permitted — Debentures to bearer.] 
— (1) A power to trustees t-o invest in such securi- 
ties as they ” think lit ” means as they ” honestly 
think fit.” 

Two trustees, A. A B., having power to 
invest in such securities as they thought fit, 
invested £3,000 in debentures to bearer, issued by 
a limited co. in the form of a floating secuiity. A. 
received a commission of £300 for procuring the 
tnistees’ application for these debentures. B., who 
was also tenant for life under the will, concurred 
in making the investment, but knew nothing of 
the commission jiaid to A. : — Held : (2) A. was 
liable for a breach of trust in making the invest- 
ment, but B. was not liable ; (3) that in addition 
to malting good any loss arising on the investment, 
A. must account to the trust for the £300 com- 
mission. — Re Smith, Smith v. Thompson, [1890] 
1 Ch. 71 ; 66 L. J. Ch. 159 ; 73 L. T. 604 ; 44 
W. R. 270. 

Annotations : — As to (2) Reid. Re Both, Goldberger v. Poth 
U L. T. 50 ; Re Wragg, Wragg v. Palmer, [1919] 

3760. Foreign government bonds.] — Re 

Both, Goldberger v. Roth, No. 3166, ante. 


PART VI. SECT. 4, SUB-SECT. 4. 

0. Erection of new building.] — 
1 ruBteoB being empowered to Invest the 
moneys of the trust In the purchase of 
real estate, may In their dlsoretlon do 


so In the erection of a new building, 
when an increased income can be 
obtained thereby . — Re Henderson's 
Trusts (1876), 23 Gr. 46.— CAN. 

d. Raihoay mortgage .] — English will 


authorising Investments on ** real se- 
cmlty " authorised investment on a 
railway mortgage. — Bbbatolipp, etc. 
V. Bransby's Trustees (1887), 14 R. 
(Ot. of Bess.) 307 ; 24 So. L. R. 233.— 
SOOT. 
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Sub-shot. 6. — ^Loans on Personal Security. 

8751. Whether breach of trust.] — Trustees lend- 
ing money on personal security, is not of itself 
such gross neglect as to amount to a breach of 
trust, & the legatee & afterwards his assignee, 
having acquiesced in such loan, a bill to charge 
the trustees was dismissed. — Harden v. Parsons 
(1768), 1 Eden, 145 ; 28 E. R. 639. 

Annotation : — Consd. Walker v. Symonds (1818), 3 Swan. 1. 

3752. -,] — Trustees taking upon themselves 

to lend an infant’s money on a private security 
must in all cases be responsible in case of tlie failure 
of the security. — ^H olmes v. Hrinq (1788), 2 Cox, 
Eq. Cas. 1 ; 30 E. R. 1. 

Annotation : — Retd. Grlmwado v. Mutual Soc. (1884), 52 

L. T. 409. 

3763. .] — Walker v. Symonds, No 3085, 

ante, 

8754. .] — A marriage settlement recites 

that it had been agreed that a debt should be as- 
signed to the trustees, upon trust, after calling it 
in, to invest the money upon such security as 
should be approved of by the husband & his father, 
either on Govt, real or personal security ; & by the 
witnessing part, the debt is assigned upon trust, on 
calling in & investing same on Govt, real or per- 
sonal security, or in the purchase of lands, at the 
sole order, & by the sole direction, consent & appro- 
bation of the husband & his father or the survivor, 
to stand iiossessed thereof on the tinsts therein 
mentioned. Then followed the trusts, & a power, 
in the usual form, for the trustees, with the consent 
of the husband & his father, or the survivor, in 
writing, to invest the trust money in tlie funds, or 
on real security, or in the purchase of freehold or 
leasehold estates ; — Held : a loan of the trust fund 
to a bank, in which one of the trustees was a 
partner, on an interest note, without a written 
consent, was a breach of trust, constituting a 
provable debt against the sej)arate estate of the 
trustee . — He Wise, Hx p. Hakewill (1842), 2 
Mont. D. & De. G. 607 ; 6 Jur. 787, Ct. of R. 

8756. Money lent on promissory note — Whether 
put out on security.] — Trustee charged with breach 
of trust, for not putting out money at interest, nor 
on the best security, according to the trust in a 
deed. Money lent on a promissory note is not 
put out on a security. Trustee not protected by 
acquiescence of the cestui qux trunt^ not duly in- 
formed. — Ryder v. Bickerton (1743), 3 Swan. 
80, n. ; 1 Eden, 149, n. ; 36 E. R. 782, H. C. 
Annotations Consd. Walker u. Symonds (1818). 3 Swan. 1 ; 

Sawyer v. Sawyer (1885), 28 Ch. D. 595. Reid. Harden v. 

ParsouR (1758), 1 Edon, 145; Hughes v. Wells (1852), 

9 Haro, 749. 

3756. Money lent on bond — Power to invest on 
Government or real security.] — Moneys directed by 
a settlement to be laid out in Govt, or real securi- 
ties, were lent, by the trustees, to the husband, on 
bond ; the trustees were ordered, on motion, to 
pay the sums into ct. — Collis v, Collih (1828), 
2 8im. 365 ; 57 E. R. 825. 

Annotations: — Cozisd. Meyer v. Montriou (1811), 4 Beav. 

343. Reid. Savage v. Lano (1847), 6 Hare, 32. 

3757. .] — (1) Trustees of a settlement 

only authorising investments in Govt, or real 
securities, advanced part of the trust moneys to a 
banking firm, in which one of the trustees was a 
partner, on the security of a mtge. of bonds in 
which some of the bankers were obligees. After- 
wards another partner in the bank was appointed 


a new trustee of the settlement. The trust 
moneys were not called in. On the bankers 
becoming bkpt. : — Held : there was a breach of 
trust on the part of the new trustee, constituting 
a provable debt against his separate estate. 

(2) Other part of the trust moneys was paid with 
other moneys indiscriminately into the bank of 
the firm, to the private account of one of the 
partners, & an amount equal to the interest on 
these trust moneys was credited regularly by his 
direction to one of the persons interested under the 
settlement, but no other circumstance was in 
evidence to affect the other partners with notice 
that the money thus paid in was subject to the 
trusts : — Held : the payment of interest was not 
suilicient for that purpose, & the money paid in 
did not constitute a provable debt against the 
separate estates of the other partners. 

(3) The new trustee did not inquire whether the 
old trustees had received further trust moneys 
under a covenant in tlie settlement to settle future 
property : — Held : this was not sufficient ground 
for charing him for wilful default in respect of 
sums which ought to have been got in by the old 
trustees, or in respect of sums received by the 
covenantor after the appointment of the now 
trustee & not settled, there having been nothing 
to lead to a suspicion that any default had been 
made by the old trustees or the covenantor in 
those respects. — Re Strahan, Ex p. Geaves 
(1856), 8 De G. M. & G. 291 ; 25 L. J. Bey. 53 ; 27 
L. T. O. S. 129 ; 4 W. R. 536 ; 44 E. R. 402 ; sub 
nom. Re Strahan, Ex p. Greaves, 2 Jur. N. S. 
65, L. JJ. 

Annotations: — Generally, Refd. Cavendish v. Geaves (1857), 

24 Boav. 103. Mentd. lie Bankhead's Trust (1856), 2 

K. & J. 500. 

3758. Power given In trust Instrument — Whether 
loan on bond authorised.] — Power to lend trust 
money upon real or personal security, does not 
enable trustees to accommodate a trader with a 
loan upon his bond. — IjANGSton v. Ollivant (1807), 
Coop. G. 33 ; 35 E. R. 407. 

Annotation : — Reid. Stickney v. Sowell (1835), 1 My. & Cr. 8. 

3759. .] — Testator dii'ected his trus- 

tees at the expiration of three years after his death 
to j3ay £10,000, which he charged on an estate 
devised to his son, one of the trustees, to his 
daughter’s husband, on condition that he should, 
to the satisfaction of the trustees, ^ve to them the 
best & most sufficient security in his power, so that 
the £10,000 might be effectually secured to them 
upon certain tusts for testator’s daughter & her 
children. The son paid the money to the husband, 
before the expiration of the three years, the trus- 
tees took a bond for securing it ; — Held : were 
justified in anticipating the tune of payment, but 
not in taking the bond. — Mills v. Osborne (1834), 
7 Sim. 30 ; 58 E. R. 748. 

3760. Effect of subsequent bankruptcy.] — 

By a marriage settlement, tmstees were empowered, 
& were thereby required at any time or times, & 
from time to time after the marriage, & during the 
life of B., the intended wife, at her request, to lend 
A., the intended husband, any sum not exceeding 
£200, part of the trust funds, on the security of his 
bond. After the marriage, A. took the benefit 
of Insolvent Debtors Act, & afterwards B. made an 
application to the trustees to lend a sum of £87 to 
A., on the security of his bond : — Held : the taking 
of the benefit of the Act had produced such a 


PART VI. SECT. 4, SUB-SECT. 6. 

8761 I. Wfietlier breach of trust .] — 
It Is Illegal for trustees to lend trust 
funds to one of their number even on 
heritable security. — Pbbston v. Pbbs- 
TON'S Tbitstbbs (1863), 1 Maoph. (Clt. 


of Sess.) 246 ; 35 So. Jur. 166.— SCOT. 

e. Bonds .] — The trusteea, under an 
antenuptial contract had power “ to 
invest the trust funds on heritable 
or good personal security " : — Held ; 


“ personal Becurity ” includes bonds, 
etc., depending only on personal 
obligation.— Sim r. Muir’s Trustees 
(1906), 8 F. (Ct. of Sees) 1091 ; 43 
L. R. 795 ; 14 8. L. T. 291.— 
SOOT. 
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Sect, 4. — What inveatmente permitted : Sub-aecta. 6, 
7 cfcS.l 

change in the circumstances of A., that the trustees 
would not be authorised in making the advance. — 
Boss V, Godsau. (1842), 1 Y. & C. Ch. Cas. 617 ; 
11 L. J. Ch. 391 ; 7 Jur. 146 ; 62 E. R. 1042, 
Annotation : — Reid. Wiles v. Gresham (1864), 3 Eq. Hep, IIC. 

8761. To lend with consent — When loan 

should be called In — Covenant by borrower to rej^y 
in six months.] — Trustees were empowered, with 
the consent of the wife, to lend the trust moneys to 
the husband. The wife authorised an immediate 
loan of part, <fe of the remainder at such times as 
the husband might require, & the husband cove- 
nanted to pay it in six months. The money was 
not called in, & was lost by the insolvency of the 
husband : — Held: (1 ) the wife’s consent could not 
be given prospectively ; (2) the trustees were not 
bound to call in the money at the end of six 
months. — C hild v. Child (1 855), 20 Beav. 50 ; 
52 E. R. 521. 

8762. Investment contnued on 

execution of bond.] — Trustees of a marriage settle- 
ment were empowered, with consent of the liuaband 
& wife, to invest the funds on such security, 
“ either real or personal,” as they with such 
consent, should think proper. At the date of the 
marriage a sum of £2,500, part of the trust funds, 
was outstanding on the note of the husband, 
having been advanced to him by the intended 
wife prior to the marriage. A separation having 
taken place, but the wife, nevertheless, desmng 
that the fund should remain in the husband’s 
hands ; — Held : this investment might be con- 
tinued until fm ther order on the husband executing 
a bond to the trustees for the £2,500. — PiOKAiiD v, 
Anderson (1872), L. R. 13 Eq. 008 ; 26 L. T. 
725. 

3763. Loan to person whose consent 

necessary.] — Trustees having a imwer with the 
consent of the tenant for life to lend the trust funds 
on personal security may, if satisfied that there is a 
reasonable prospect of repayment, lend them on 
personal security to the tenant for hfe . — Be 
J.(Aing’s Settlement, Laing v. Radcliffe, [1899] 
1 Ch. 593 ; 68 L. J. Ch. 230 ; 80 L. T. 228 ; 47 
W. K. 311 ; 43 Sol. Jo. 315. 

3764. Loan to firm — EiTect of change in con- 
stitution of firm.] — Testator who died in 1870 by 
his will authorised his trustees to invest his 
personal estate “ either by placing same on 
deposit in the hands of the fiian of B. T. & co., 
should they be willing to receive it at interest,” 
but if not, then upon usual secmlties with liberty 
“ to call in, vary, & transpose investments.” At 
the time of his death testator had a sum of money 
on deposit with the firm, which his trustees con- 
tinued after his death : — Held : it was a breach 
of trust to continue the loan after a cliange took 
place in the members constituting the firm. — Be 
Tucker, Tucker v. Tucker, [1894] 1 Ch. 724 ; 
63 L. J. Ch. 223 ; 70 L. T. 127 ; 42 W. R. 266 ; 
38 Sol. Jo. 218 ; 8 R. 113 ; on appeal, [1894] 3 
Ch. 429. 

8765. .] — A power to lend trust money 

to a firm consisting of certain individuals does not 
authorise a loan to a firm differently constituted, 
whether including more individuals or less. 

Testator who had been a partner in the firm of 
A. & co. nominated his wife & two of the three 
remaining partners in the firm as his trustees, & 


he specially authorised his trustees to allow his 
share of the capital to remain as a loan to the firm 
so long as his trustees should think it safe to allow 
it to remain. The wife died. The amount of the 
capital was ascertained & continued as a loan 
to the firm, but without any bond or other obliga- 
tion being given for it. The third partner, not a 
trustee, was dissatisfied with the conduct of the 
firm’s business, the result being that he a^eed to 
retire under an agreement by which the two 
trustee partners paid him a sum of £9,000 for his 
interest in the firm & by which the trustee partners 
undertook to moot all the liabilities of the firm, 
take over all the assets, & relieve the third partner 
of all debts. The new firm was carried on by the 
two trustee paHners under the old name, & it 
paid a half-year’s interest on the debt due to the 
trust estate. A year after the retirement of the 
third partner, the trustee partners, as trustees, 
granted to the old firm & the third partner a 
discharge of the debt due to the trust, A about a 
month afterwards the new firm became insolvent 
A the two partners bkpt. The trustee j^artners 
I'csignod their trusteeship A new trustees were 
appointed, who acted as creditors on the new firm 
A received a dividend out of the new firm’s 
assets. They then raised against the retired third 
partner this action, claiming reduction of the 
discharge A payment of the balance of the trust 
debt :—Held : the discharge was a breach of tnist 
on the part of the trustee partners from which 
the third partner could not x^rotit, the discharge 
being gratuitous ; the actings of the new trustees 
in ranking as creditors on the new firm’s assets did 
not discharge the liability of the old firm ; A the 
third partner was liable to make good the loss to 
the trust estate. — Smith v. Patrk’K, [1901] A. C. 
282 ; 70 L. J. P. 0. 19 ; 84 L. T. 740 ; 17 T. L. R. 
477, 11. L. 


Sub-sect. 7. — Mortgages. 

See, generally. Executors, Vol. XXIII., pp. 328, 
329, Nos. 3940-3948 : Mortgage, Vol. XXXV., 
pp. 285-296, Nos. 382-482. 

Security on vi^hich building society may make 
advances .] — See Building Societies, Vol. VII., 
pp. 472, 473, Nos. 112-116. 


Sub-sect. 8. — I^urchase of Land. 

3766. Interim investment pending purchase — On 
personal security.] — Trustees may lend tnist 
money upon good personal security till a proper 
purchase of lauds can bo had, but are not justified 
in placing it in a fluctuating or precarious public 
fund. — Emelte v. Emelie (1724), 7 Bro. Pari. Cas. 
259 ; 3 E. B. 168, IT. L. 

3767. Retainer of investment — English & 

Irish Bank stock.] — Q., by his will, dated Aug. 30, 
1844, gave all his real A personal estate to trustees, 
upon trust to convert such part thereof as should 
not consist of money, or securities for money in 
Govt, securities, into money, A to invest the same 
in the public stocks or funds of Great Britain, A to 
stand possessed thereof, A to lay out A invest the 
same in the purchase of freehold lands of in- 
heritance in Ireland, either in one pm’chase or 
from time to time, as eligible purchases might 
offer ; the estates, when purchased, to be vested 


PART VI. SECT. 4, SUB-SECT. 7. 

I. Trustees should not lend on morl- 
gnge — Without a personal covenant 
for repayment,] — He Hmith’s Tuusts 
(1905), 6 S. li. N. S. W. 600; 22 


N. S. W. W. N. 161 .~ AUS. 

PART VI. SECT. 4, SUB-SECT. 8. 

g. What may be purchased — Mart* 
gaged lands.] — Part of a trust fund 


was invested upon mtge. of an In- 
cumbered estate which had been 
twice set up for sale In the Landed 
Estates Ot. when the sale was adjourned 
for wont of bidders. The interest on 
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in the trustees, to the use of 0. for life, & after her 
death to W. for life, with limitations over in favour 
of the sons of W. in tail ; & testator directed that 
until such time as his residuary estate should be 
laid out in the purchase of lands as aforesaid, his 
trustees should pay & apply the ^vidends, interest, 
& annual produce thereof, or of such part thereof 
as should remain so uninvested in the purchase of 
lands, to & for the use of such persons, & for such 
estates & interest, as he or they would bo entitled 
to in the hereditaments directed to be purchased, 
or as near thereto as the law would permit, 
Testator died in 1858 & at the time of his death a 
considerable portion of his estate was invested in 
EngUsh (fe Irish Bank stock, & in East India stock. 
Upon a special case submitted lor the opinion of 
the ct., whether the trustees were justified in 
retaining such part of the estate as was so invested 
in the English & Irish Bank stock & East India 
stock until eligible puiehases of land could bo 
obtained, & also for the dhection of the ct. as to 
the proper mode of paying the income & accumu- 
lations of it, & as to future investments, & the 
costs of the special case : — Held : (1) the trustees 
were justified in retaining the English & Irish 
Bank stock & East India stock by way of interim 
investment until proper purchases of land could be 
effected. — Hume v. Kichaudson (1802), 4 i)e (1. F. 
& J. 29 ; 31 L. J. Oh. 713 ; 6 L. T. 024 ; 8 .Jur. 
N. S. 080 ; 10 W. R. 628 ; 45 E. R. 1093, E. J J. 
Annoiation Refd. lie Wainvvrlght, Walnwright r, 
Martlnoau (1889), 5 T, L. K. 301. 


ditaments adjoining, or convenient or desirable to 
be held therewith ; — Held : the trustees might 
purchase the minerals under the settled estate. — 
Bellot V. Littler (1874), 30 L. T. 861 ; 22 W. R. 
830. 

8774. Equity of redemption,] — In 1874 A. 

settled certain funds upon trust for himself for 
life, & after his death upon trust, as to one-fifth, 
for W. & his children. By the settlement A. 
reserved to himself for life the power to direct 
the investments of the trust funds as though ho 
were absolute owner ; & after his death, the 

trustees were empowered to invest the trust funds 
upon freehold, leasehold, or chattel real pcurities 
“ including equitable mtges by a deposit,” with 
the usual power to vary investments. The settle- 
ment also contained the usual power to invest in 
the purchase of freeholds or long leaseholds. In 
1877 A. died, at that time £6,400, part of the 
trust funds, stood invested on second mtge. of 
certain freeholds & leaseholds, S. being the mtgor. 
In 1878 S. became financially embarrassc'd, fore- 
closure or sale by the first lutgees. was imminent, 
wliich would have resulted in the total loss of the 
£6,400, & thereupon the trustees, acting bond fide 
& with a view to save the trust estate, purchased 
of 8. his equity of i^edcmption for £2,000. In 
1879 L., a beneficiary, coiiiinenccd an action 
against the trustees k. W., alleging improper 
investments, & claiming administration k accounts 
on the footing of wilful default. The trustees, in 
tlieir answers to interrogatories, set out clearly 


3768. Deviation from terms of trust — When per- 
mitted — Land not obtainable in district designated.] 

— Maynwaring V. Maynwaring (1740), 3 Atk. 
413 ; 20 W. R. 1088, L. C. 

3769. What may be purchased — Fixed rent- 
charge.] — By a private Act, money was directed to 
bo laid out in the pui'chase of freeJiold lands, 
tenements, or hereditaments, k the fee simiilc 
& inheritance thereof, which miglit be approved 
by this ct. : — Held: (1) the iiurchase of a fixed 
rentcharge was not a proper investment ; (2) the 
purchase of a freehold estate, subject to a term 
of one thousand years, at a fixed rent, was equally 
objectionable. — Ex p. Gahtside (1837), 6 L. J. Ch. 
200, L. 0. 

3770. Land subject to term at fixed rent.] — 

Ex p. Gartsidb, No. 3769, ante. 

3771. Ground rents.] — Trustees having 

power to invest money in the purchase of lands or 
hereditaments in fee simple in possession, may 
invest in the purchase of freeliold ground rents. — 
He Peyton’s Se'Etlement Trust (1809), L. R. 7 
Eq. 403 ; 38 L. J. Ch. 477 ; 20 L. T. 728, 

3772. .] — Testator gave his estate & 

effects upon trust for conversion k to invest, 
amongst other things, ” upon freehold ground 
rents or upon leasehold ground rents not having 
less than sixty years unexpired & held direct from 
the freeholder.” The will contained no trust or 
power for conversion of freehold or leasehold 
property purchased by the trustees : — Held : the 
mvestment clause authorised not mtges, upon the 
security of, but purchases of, freehold & leasehold 
ground rents. — Re More an, Legg v. Mordan, 
[1906] 1 Ch. 616 ; 74 L. J. Ch. 310 ; 92 L. T, 488 ; 
63 W. R. 699, C. A. 

8773 , Power to buy land near settled estate 

— Minerals under settled estate.] — Testator de- 
vised real estate in strict settlement, & directed 
Ids trustees to invest the residue of his personal 
estate in the purchase of manors, lands, & hcre- 


the mtgo. was largely in arroar. 'The 
trustoos had no power under tholr 
trust deed to invest In the purchase of 


real estate. The trustees applied under 
22 & 23 VJet. e. 35, s. 30, for the opinion 


the circumstances attending the purchase of the 
equity of redemption. In 1880 the usual judg- 
ment for administration was obtainetl, including 
an inquiry as to the improper investments. In 
1881, before the Chief Clerk made his certificate, 
a compromise of the action was sand ioned by the 
ct. on petition, to which all parties interested, 
including W.’s children, were parties, under which 
li.’s sliarc of the trust estate was raised k paid 
out to her, k all further proceedings in the action 
wore stayed. The petition did not refer to the 
alleged breaches of trust. In Apr. 1888, W.’s 
children commenced an action against the same 
trustees alleging that the purchase of the equity 
of redemption was a breach of trust k claiming 
usual relief. Defts. denied the breach of trust 
k asserted that under the circumstances the 
purchase was prudent k proper. They also 
pleaded tlio order of compromise in the iii'st action 
in bar of pltf.’s claim :—Held : (1 ) the pui'chase of 
the equity of redemption was an unauthorised 
investment k a br(*ach of trust ; (2) the com- 
promise was not a bar to pltf.’s claim, the breach 
of trust not having been by negligence, inadyer- 
tenee, or accident, omitted to be brought before 
the ct. on the hearing of the petition. WouMAN 
V. WoRMAN (18St)), 43 Ch. D. 296 ; OIL. P. 
637 ; 38 W. R. 412. , , . . 

3775. Power implied — Trust for investment until 
purchase — Application to rents & profits of lands 
purchased— Implied power to Invest rents & profits 
in land.]— Testator directed a general accumxila- 
tion of his real & personal estates during the lives 
of his three sons, grandsons, k the issue of such 
grandsons wlio should be living at his death ; & 
lie directed that liis personal estate should be laid 
out in the purchase of real estates, & that his 
trustees should stand seised thereof, k of all other 
his real estate, upon trust, during the lives afore- 
said, to receive the rents k profits, k from time to 
time “ to lay out k invest the money to arise from 

iistues applied under 1 they should invest part of tho trust 

i. 30, for the opinion funds in purchasing the fees of the 


the judge whether 1 mtged. lands with a view of reselling 
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Trusts and Trustees. 


Sect. 4. — What investmenta permitted : Svii-aecis. 8 
<£? 9. Sect. 5 ; Svb-aects. 1 2.] 

such rents & profits in such purchases as he had 
thereinbefore directed to be made with his personal 
estate, & should from time to time collect & 
receive, & lay out & invest, the rents & profits ” 
of such real estate “ in the manner hereinbefore 
directed with respect to the rents & profits of the 
hereditaments originally purchased." He also 
curectod that the trustees should from time to 
time cut down such timber as should bo upon the 
lands devised & directed to be purchased as should 
bo fit to be cut down, & to sell & dispose of the 
same, &: to lay out & invest the money arising 
by such sales in such purchases as thereinbefore 
directed to be made with regard to his personal 
estate, & the rents &; profits of his real estate. 
He further empowered his trustees, “ until a 
convenient purchase or convenient purchases 
co^d be made, to permit such part of his personal 
estate as was then invested in the funds, or con- 
sisted of securities, & to invest or place out the 
money to arise from such part of his personal 
estate as should not at his decease consist of 
money, A from the rents & profits of ’ no heredita- 
ments to be purchased as aforesaid, or for the sale 
the tiniber, in the Govt, funds or real security, 
& from time to time to sell & call in the same, 
& again invest the same as his trustees should 
think proper, until a convenient purchase could 
be found, or until a sufficient sum should be 
accumulated to make a proper purchase " ; & 
after the death of the survivor of the persons 
during whose lives the accumulations were to be 
made, testator directed a partition to be made by 
his trustees of his estates, & the whole thereof to 
be divided into throe lots of equal value, or as 
near thereto as possible, & that the premises con- 
tained in one of such allotments should be con- 
veyed to the use of “ the eldest male lineal 
descendant then living " of each of his three sons, 
with remainders over. 

The trust for investment in the funds until a 
proper purchase was made applied to the rents 
& profits of all lands that might thereafter be pur- 
chased, that trust impliedly authorised the 
investment in land of the rents & profits of all the 
estates.— Thellusson v. Rendlesham (Lord) 
(1859), as reported in 7 H. L. Cas. 429 ; 11 E. R. 
172 ; aub nom. Tiiellusson v. Rob arts, Hare v. 
Same, 6 Jur. N. S. 1031, II. L. ; affy. S. C. aub 
nom. Rendlesham (Lord) v. Robarts (1856), 23 
Beav. 321. 


Annotationn : — Mentd. Richards v. Davies (18G2), 13 C. R. 

r. PhUlipps (1863), 2 New Rep. 653 ; 

Rhodes v. Rhodes (1882), 7 App. Cas. 192 ; Re Norlheu’s 

From use of “ Invest or “ Investment.’*! — 

See No. 3662, ante. 

3776. Power to sell with direction to reinvest in 
land — Duty to reinvest at once.] — A power was 
given, with the consent of the trustees of a settle- 
ment, to the husband & wife to sell the settled 
estates ; & there was a direction that the sale 
money should be paid to the trustees, & that they, 
as soon as such should bo received by them, should, 
^th all convenient speed, with the consent of the 
husband wife, lay out the same in the purchase 
of freehold lands ; but in the meantime the trustees 
were authorised, with the consent of the husband 
& to lay out the sale moneys in the public 
funds, or on govt, or real security at interest. 


The settled lands were sold, & the sale moneys 
lent by the trustees to the husband, on personal 
security some years after the sale took place : — 
Held : the trustees were answerable for so much 
3 per cent. Consols as the sale moneys would have 
purchased at the time the sale moneys were lent 
by them to the husband. — Wattb v. Girdlestone 
(1843), 6 Boav. 188 ; 12 L. J. Ch. 363 ; 7 Jur. 
601 ; 49 E. R. 797. 

: — Apld. Ames v. Parklnaon (1844). 7 Beav. 

379. Consd. ^ephord v. Mouls (1845), 4 Haro, 500 ; 

Robinson v. Robinson (1851), 1 Do G. M. & G. 247. 

8777. Whether reinvestment imperative.] — 

A power to sell in a deed with a direction to re- 
invest in lands does not make it compulsory upon 
the trustees to reinvest, & if they retain the fund 
as personalty it is to be so regarded. — ^Atwell v. 
Atwell (1871), L. R. 13 Eq. 23 ; 41 L. J. Oh. 23 ; 
25 L. T. 526 ; 20 W. R. 108. 

Annoiaiion : — Reid. Re Sinclair’s Settlmt., Crump v. Lolcester 

(1886), 66 L. T. 83. 

3778. Trustees must not purchase on speculation 
— No money in hand at time of purchase.] — In 

1873 the vicar of a parish, with the consent of the 
patron of the living & the approval of the Ecclesi- 
astical Oomrs., contracted under the powers of 
Ecclesiastical leasing Acts, 1842 & 1868, to sell the 
globe land of the vicarage for £24,963, to the trustee 
of a will by which estimates were devised in strict 
settlement. The then tenant for life & the 
Oomrs. were parties to the contract. Under the 
will the trustees hold testator’s personal estate 
upon trust for investment in the purchase of land 
to bo settled to the same uses as the settled estates. 
The title was accepted, & the tenant for life, with 
the approval of the trustee, entered into possession 
of the glebe land & paid the vicar interest on the 
purchase-money, & this payment was continued 
by successive tenants for life to the vicar 6c his 
successor until 1896, the purchase-money not 
leaving been paid. At the date of the contract the 
trustee had no trust funds under his control 
available for the payment of the purchase-money, 
the whole or nearly the whole of testator’s personal 
estate remaining after investments in land having 
been advanced upon the security of policies of 
insurance upon the life of the third tenant for life 
of the estates, who did not die till many years 
afterwards. In 1896, the purchase-money not 
having been paid, the Oomrs. brought an action, 
against the then tenant for life, the personal 
representatives of the trustee who had entered 
into the contract, & the then trustees of the 
settled estates, for the specific performance of the 
contract, or for an account & a declaration that 
pltfs. were entitled to a vendor’s lien on the land 
sold & the enforcement of the lien. The then 
vicar was made a deft. & the then tenant in tail 
was afterwards added as a deft. The glebe land 
had become of much less value than the price 
agreed to be given for it. The estate of the trustee 
who had entered into the contract had been 
distributed after proper statutory advertisements. 
The estates had been disentailed & resettled & 
the money secured by the policies had been also 
disentailed, & had been distributed by the trustees 
of the resettlement among the persons entitled 
thereto : — Held : the contract for the purchase of 
the glebe land having been made at a time when 
the trustee had no funds under his control avail- 
able for the payment of the price, & it being 
uncertain what the value of the land might be 
at the time when he would be in a position to pay 


them on favourahlo terms : — Held 
within the Aot.- 
Re Tyrrell’s Trusts (1889), 28 L. I 


Ir. 263.— IR. 

h. taking reversionary in- 

tereet in land instead of money.]— 


Gsoroe V . Australian Mutual Pro- 
vident Society (1885), 4 N. Z. L. R. 
166 (S. C.).— N.Z. 
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for it, the contract was a speculative one not 
authorised by the trust for investment in land ; 
consequently the trustee had no right to an 
indemnity out of the settled estates, & pltfs. had 
therefore no right by subrogation ; pltfs. had no 
remedy against the owners of the settled estates ; 
& their only remedy was by a lien for the unpaid 
purchase-money upon the land sold. — Ecclesi- 
astical CoMRS. V, jPiNNBY, [1900] 2 Ch. 736 ; 69 
L. J. Ch. 8U ; 83 L. T. 884 ; 49 W. R. 82 ; 16 
T. L. R. 656 ; 44 Sol. Jo. 673, 0. A. 

Power to purchase under Settled Land Acts.]— 
See Settlements, Vol. XL., p. 761, Nos. 2811- 
2814. 


Sub-sect. 9. — Leaseholds. 

3779. Power to purchase leasehold hereditaments 
— Whether leasehold houses Included.] — Beau- 
clerk V . Ashburnham, No. 3666, ayite . 

3780. Whether underleases proper Investments — 
Duty of trustee to use care.] — ( 1 ) The ct. has jur isdic- 
tion under R. S. C., Ord. 66, r, 3, without directing 
the execution of trusts, to give directions as to 
particular tilings which are to be done in their 
administration ; «& can therefore direct an inquiry 
whether it is for the benefit of the restuis que tryst 
that investments on authorised securities made by 
the trustees should be continued, or whether they 
ought to be called in. 

(2) While a power to invest on leasehold securi- 
ties may in some cases authorise trustees to advance 
money on underleases, trustees proposing to make 
such an advance ought to consider very seriously 
whether the investment is a prudent one, in view 
of their inability to control the acts & defaults of 
the original lessee. — Re D’Epinoix’s Settlement, 
D’Epinoix V. Fettes, [1914] 1 Ch. 890 ; 83 L. J. 
Ch. 666 ; 110 L. T. 808 ; 58 Sol. Jo. 454. 


Sect. 5.— VARIATION OF INVESTMENTS. 

Sub-sect. 1. — In General. 

3781. Onus of proof on trustee — To Justify 
variation.! — It is the duty of a trustee who executes 
a power to show that he has complied with the 
exigencies required by it. So where he varies the 
investment of the trust fund, the burden of proof 
lies on him to show that it is a lit & proper invest- 
ment. — N orris v. Wright (1851), 14 Beav. 291 ; 
61 E. R. 298. 

Annotations: — Refd. Smithwick v. Smlthwlok (1801), 5 

Ij. T. 23. Mentd. Maclood v. Annualoy (1853), 17 Jur. 

G08. 

3782. Power to vary with consent of tenant for 
life — Refusal of consent — Duty of trustee to rein- 
vest — Existing security inadequate.] — Where trust 
funds are invested on inadequate security, it is 
the duty of the trustees to reinvest them, although 
the written consent of the tenant for life, rendered 
necessary to any change in the investment, is 
refused, & the security is one expressly authorised 
by the trust. — H arrison v. Thexton (1868), 4 
Jur. N. S. 650. 

Annotation : — Refd. Re Lalng’8 Sottlmt., Laing v. Radcliffo, 

[1899] 1 Ch. 593. 

3783. .] — Re Mili^tt, Milleot v. 

Haworth (1885), 1 T. L. R. 643. 


3784. Trust to Invest in real estate with full power 
to vary — Right to Invest in personal securities.] — 

Gift of residue of testator’s personal estate to 
trustees upon trust to call in & receive all his 
debts, etc., then due & owing, & invest the moneys 
collected at interest upon real securities in England, 
with power to change the securities or funds 
from time to time as the trustees should seem 
good, & after the decease of his, testator’s wife, to 
apply one third part of such trust moneys, stock 
funds, & securities, to the treasurers of certain 
charities therein named : —Held : the trustees had 
a discretion to invest the residue in other than 
real securities, & the bequest of part thereof to 
charitable purposes was good. — Graham v. Pater- 
noster (1862), 31 Beav. 30; 31 L. J. Ch. 444; 
26 J. P. 196 ; 8 Jur. N. S. 127 ; 10 W. R. 209 ; 
64 E. R. 1048. 

3785. Donee of power of appointment — Cannot 
alter range of investment of unappolnted funds.] — 

Wliere the donee of a power of apx)ointment does 
not appoint to objects of the power he cannot alter 
the range of investments authoi*ised l)y the instru- 
ment creating the power. 

Testator by his will gave all his real & personal 
estate to trustees upon trust to sell A convei't & to 
invest the proceeds in certain inv<‘stments which 
did not include mtges. of leaseholds & he directed 
them to pay tlie income of the trust estate to his 
wife for life, & after her death to hold the trust 
estate upon trust fur such of his nine children as 
ills wife should by will or codicil appoint, & in 
default of appointment upon trust to divide the 
same among his nine cliildren in equal shares. 
Testator’s widow by her will, in exercise of the 
power given her by testator’s will, apx>ointed certain 
sums to her daughters in respect of th(‘ir one-ninth 
shares, &; declared that (he trustees of testator’s 
will might invest the moneys subject to the trusts 
of that will in certain securities which were not 
within the range of investments thereby authorised 
including mortgages of leaseholds. By a codicil 
to her will the widow, in further exercise of the 
power, declared that the trustees of testator’s will 
should hold two of the one-ninth shares of the 
trust estate upon trusts in favour of certain 
objects of tlie power A subject to a slight modifica- 
tion in the amounts of the sums appointed by her 
will, made by a second codicil she allowed the hulk 
of the trust estate to pass under testator’s will in 
default of appointment. After Ikt death the 
trustees of te.stator’s will invested part of the trust 
estate upon mtge. of certain leasehold premises : — 
Held : the trustees of testator’s will had no i^ower 
to invest upon leasehold security funds representing 
shares subject to the trusts of the will passing in 
default of appointment . — Rc FAiiCONEu’s (William) 
Tkusts, Re Falconer’s (Ann) Trusts, Property 
& Estates Co., Ltd. v. Frost, [1008] 1 Oh. 410; 
77 Ju J. Oil. 30.3 ; OS L. T. 536. 


Sub-sect. 2. — Imptjed Power. 

3786. Power Implied from power of investment.] 

— ^When specific proi^ei’ty is bequeathed upon 
trust without any power being given to the trustees 
to alter the mode of investment, such trustees may, 


PART VI. SECT. 6, SUB-SECT. 1. 

k. Purchase of estate different from 

one authorised by trust rfred.]— -D ouglas 
V. Douglas’ Trustees (18G4). 2 

Maeph. (Ot. of Boss.), 1379 ; 36 Be. Jar. 
697.— SCOT. 

l. Power to vary with consent of 
tenant for life.] — Marriage contract 


trust ees wore authorlHod to invest 
funds in lands & to change such 
investments with tho written consent 
& direction of tho spouses : — P eld : 
conveyances by tho hiishaiid of his 
interest in tho trust funds did not 
deprive liiin of tho power to give such 
consent & direction. — Devonshire 
(Duke) v. Fletoukr (1874), 1 K. 


(Cl. of Bess.) 1050 ; 11 Be. L. R. 606. — 

SCOT. 

PART VI. SECT. 5. SUB-SECT. 2. 
3786 i. Pouier implied from pouter of 
investment .] — Maukeuhnie’s Trustees 
r. Macaoam, [19121 B. C. 1059 ; 49 

Be. L. II. 766 ; [1912] 2 S. L. T. 44.-- 
SCOT. 
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Teusts ajid Tkustees. 


Sect. 6. — Variation of investments : Sub-sects. 2, 3 
4. Sect. 6.] 

nevertheless, sell the property & invest the pro- 
ceeds on any of the statutory investments, & vary 
such investment from time to time, provided that 
they never buy any redeemable security at a 

£ remium. — Waite v. Littlewood (1872), 41 
. .T. Ch. 630 ; 

8787. .1 — lie Cooper’s Trusts, [1873] 

W. N. 87. 

Jnnotations : — Folld. i?c Pope’s Contract, [19111 2 Ch. 442. 
Refd. Re Dick, Lopos v. Dfck (1891), 60 L. J. Ch. 177. 

3788. .] — In an ordinary case a direction to 

trustees to invest in particular investments 
implies a power to vary investments, & this implied 
power gives the trustees a power to sell real estate 
in wliich they have power to invest for the occupa- 
tion of a tenant for life. — lie Pope’s Contract, 
[1911] 2 Ch. 442; 80 L. J. Ch.692 ; 106 L. T. 370. 
Annofatimi : — Reid. Re Wragpr, Wragg v. Palinor, [1919] 
2 Ch. .'iS. 


Sub-sect. 3. — Variation Authorised by 
Statute. 

Seey now. Trustee Act, 1925 (c. 19), s. 1 (1). 

3789. National Debt, Conversion Act, 1888 (c. 2).] 
1 — Trustees of a will containing a direction to invest 
in Consols, but no direction to change or vary the 
investment, may, under above Act, sell original 
stock & invest the proceeds in authorised securi- 
ties . — lie Tuckett’s Trusts (1888), 67 L. J. Ch. 
760; 68L. T. 719; 36 W. R. 642. 

3790. Whether authorised by provisions of 
Trustee Acts — For purpose of reinvestment in 
trustee securities.] — He Manchester Royal In- 
firmary, Manchester Royal Infirmary v. 
A.-C., No. 3712, ante. 

3791. .J — (1) The power to vary in- 

vestments in Trust Investment Act, 1889 (c. 32), 
8. 3, applies to all investments authorised by the 
Act, whether made under the Act or not. There- 
fore, where trust funds were invested in securities 
authorised by the Act, under an instrument which 
contained no power to vary ; -Held : the trustees 
had power to sell out such securities for the 
purpose of investing the proceeds in other securi- 
ties authorised by the Act. 

(2) The expression “ trust funds ” in sect. 3 of 
the Act includes money invested on security as 
well as uninvested cash.— Hume v. Lopes, [18921 
A. C. 112; 61 L. .1. Ch. 42.3; 8 T. L. R. 406: 
tmb no7n. Dick-TTume v. IjOPES, 66 L. T. 425 ; 40 
W. R. 693, H. L. ; affa. 8. C. sub nnm. Re Lick, 
Lopes v. Hume-Dick, [1891] 1 Ch. 423, C. A. 

Annotations :-~As to (1) Refd. Re Owthwalte, Owthwaito r. 

Taylor, [1891] .3 Ch. 494 ; Rc Hamilton, Cadogan v. 

Fitzroy (1 89G), 0.5 L. J. Cli. 815 ; Re Maire, Malre r. Do La 

Bat lit (1905), 49 Sol. Jo. .383. 


Sub-sect. 4. — Variation by Order op Court. 

3792. When order made — For reinvestment In 
securities yielding higher Income — Necessity for 
special circumstances.] — The ct. will not, in the 
absence of special circumstances making the 
increase of the income of a tenant for life beneficial 
to those entitled in remainder, authorise the 


transfer of a fund from Consols into another 
investment authorised by Law of Property 
Amendment Act, 1860 (c. 38), & producing a 
larger income, where such transfer is likely to 
cause a loss to those entitled in remainder. 

Where therefore the tenant for life of a fund in ct. 
I petitioned to have it transferred from Consols into 
East India stock, being a redeemable stock, the 
market price of wliich was at the time considerably 
above par, & no special circumstances were 
alleged to show that the consequent increase of 
petitioner’s income would be beneficial to her 
children, who were entitled in remainder : — Held : 
such change of investment ought not to be ordered. 
— CocKBURN V. Peel (1861), 3 De G. P. & J. 170 ; 
30 li. J. Ch. 575 ; 4 L. T. 671 ; 26 J. P. 692 ; 
7 Jur. N. 8. 810 ; 9 W. R. 726 ; 46 E. R. 843, 
L. C. & L. JJ. 

Antiotaiiona : — Distd. Hume v. RlchardHon (1862), 4 Do G. F. 

& J. 29. Refd. EQiiltablo Assco. v. Fuller (1861), 30 

L. J. Ch. 848. 

' 3793. — For benefit of Infants.] — The ct. 

ordered a fund invested in Consols, out of which 
maintenance had been allowed by an order of the 
ct. for infants in a suit, & which had become 
diminished, to be sold out & invested in East 
India Stock, the infants having nearly attained their 
majority. - Fluid v. Fluid (1862), 7 L. T. 590. 

3794. .] — Where trust funds are 

settled upon husband & wife for life, with remainder 
to children, the ct. will look to the interests of the 
children, & will not sanction an investment in 
East India Stock, unless the funds be so small as to 
warrant such an investment for the benefit A 
education of the children. But where, in default 
of cbildi’en, the husband & wife are absolutely 
entitled, &- the probability of their having any 
children is very remote, tlierc the ct. will sanction 
the change of investment. — K idler v. Parrott 
(1864), 28 J. P. 612. 

3795. .] — Montefiorp: v. Gue- 

DALLA, [1868] W. N. 87. 

3796. Order for inquiry whether 

investment beneficial.] — Under 4 & 6 Will. 4, c. 29, 
a trust to invest money in real securities in England 
or Wales or Great Britain will authorise an invest- 
ment on real securities in Ireland also : & thougli 
the money be already invested in Great Britain, 
the ct. will, on the application of the tenant for 
life of the fund, direct a reference to the master 
to inquire whether it will be for the benefit of all 
parties interested that that investment should bo 
changed for one at a higher rate of interest in 
Ireland . — Kr p. PAWLF'rr (Lord) (1845), 1 Pli. 
570; 14 L. J. Oh. 321 ; 41 E. R. 749 ; sub nom. Re 
Pattrett (Lord), 6 L. T. O. 8. 121, li. C. 

Amwtation : — Folld. Re Kirkpatrick’s Trust (1850), 15 Jur. 

941. 

3797. .] — Rc Kirkpat- 

RrrK’8 Trust (1861), 16 Jur. 941. 

3793 , Where no Infants interested.] — 

Ex p. Pawleti’ (Lord), No. 3796, ante. 

3799 . For benefit of parents — Although 

risk of loss to children.] -Cockburn v. Peel, No. 
3792, ante. 

3800. Petitioner very poor.] — Peillon 

V. Brooking (1861), 4 L. T. 731. 

3801. .] — Wliere a party is very 

I)oor tlie ct. will not only sanction the exchange 


PART VI. SECT. 6, SUB-SECT. 4. 

m. When orct(r made — Proceeds of 
■pari of Umd devoted to tndldinu church— 
On land being talen for raiheag. 
ordered to he expended in building par- 
sonage.] — Re IlAlLW AYR COMR. & TRUS- 
TER8 or Ht. Barnarah’ CmiRcir, 
Bathitrst (1887), 8 N. S. W. Kq, 22. 


n. l*rivatr business — Changed 

into limited company— Right to shares 
in new company.] — M. directed her 
trustees to pay legacies out of her 
residuary estate (personalty) whicli 
was Invested in the business of 3., 
but directed that J. should not bo 
liable to pay tho amount until he should 
be in a position to do so. J. died 


Ibi-ee years after M. insolvent , without 
having paid any of tho money. His 
business was floated into a limited oo., 
which was very Ruooessful, & in wliich 
the estate of M. was given shares in 
discharge of the debt due by J. On 
tho trustees of A.’s estate applying for 
sanction to their accepting the shares : 
--Held: In tho special circumstances 
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from Consols to Bank Stock, but dispense with 
any provision in the order disenabling the party 
from receiving three dividends in one year, — Re 
Ingram’s Trust (1863), 8 L. T. 758 ; IX W. K. 980. 

8802. Petitioner unlikely to have chil- 

dren — & absolutely entitled.] — Kidlbr v. Parrott, 
No. 3794, ante, 

8303. .] — MONTEPIORE V, Gue- 

DALLA, [1868] W. N. 87. 

8804. For reinvestment in trustee securities.] 

— Trustees, under a power in their testator’s will, 
invested the residuary estate in London & West- 
minster Bank shares. An administration decree 
having been made, pltfs., who were remaindermen 
under the will, applied to have the fund invested 
in Consols ; & it appearing that one of the trustees 
desired the change of investment, but was willing 
to retire from the trust : Ordered, that the fund be 
invested in Consols, with liberty to apply with 
reference to any appointment of new trustees. — 
Butler v. Withers (1860), 1 John. & H. 332 ; 
4 L. T. 736 ; 70 B. R. 774. 

3805. .] — Re Kurtz’s Settlement, 

Henderson v. Layt’ON (1921), 152 L. T. Jo. 344. 

3806. Investment on authorised security 

but with insufficient margin.] — Pince v. Beattie, 
No. 3080, ante. 


Sect. 6.— FUNDS IN COURT. 

See R.'S. C., Ord. 22, rr. 17, 18. 

3807. What investments directed — Real estate.] 

— Lands were vested in trustees in trust, out of the 
receipts & profits, to make certain payments, &/ 
jay out the surplus upon mtge. of Govt, security 
with a view to accumulation ; with a bequest of 
such accumulations. On a petition a real estate, 
contiguous to the real estate of testator, was 
permitted, under the circumstances, to be pur- 
chased, same to be considered as personal pro- 
peity. — ^Webb v. 8haft8bury (Lord) (1821), 
6 Madd. 100 ; 56 B. R. 1029. 

Annotatum: — ^Reld. A.-G. v. Ailosbury (1885), 10 Q. B. D. 

408. 

3808. Freehold houses. 1— An invc.st- 

ment of a fund in ct. in freehold houses will not 
be sanctioned by the ct. — Moore v. Wai.ter 
(1863), 8 L. T. 448. 

3809. Government securities.] — Where a 

private Act of Parliament directed that moneys 
arising from certain trust estate, & paid into ct., 
should bo inv('stod in Navy Victualling or Ex- 
chequer Bills, the ct., upon the petition of the 
trustees, directed the investment of such moneys 
in Consols. — Re Birmingham Bluecoat Hchool 
(1860), L. R. 1 Bq. 632 ; 55 E. R. 929 ; svh nom. 
Ex p. Birmingham Bluecoat School Trustees, 
35 Beav. 345 ; 35 L. J. Oh. 837. 

Annotation: — FoUd. Re Wilkinson’s Estate (1870), L. R, 

9 Eq. 343. 

3810. .] — A sum of money deposited 

in the Bank of England pursuant to 9 & 1 0 Viet. c. 
20, is not “ cash under the control of the ct.” 
within the meaning of the Order of Peb. 1, 1861, & 
can only bo invested in Consolidated or Reduced 
Bank Annuities, or in Govt, securities, as provided 
by sect. 4 of the Act. 

An application for an order for investment of 
such a fund in Bank Stock of New East India 


Stock, in which trustees are authorised to invest by 
30 & 31 Viet. (c. 132), refused . — Ex p. Great 
Northern Ry. Co. (1870), L. R. 9 Eq. 274. 
An^taiion Refd. Re Wilkinson’s Estate (1870), L. R. 9 Eq. 

3811. Reduced Bank AnnuiUes.]— p. 

Great Northern Ry. Co., No. 3810, ante. 

3812. Bank Stock.] — Ex p. Great 

Northern Ry. Co., No. 3810, ante. 

8813. East India Stock.] — In the adminis- 

tration of trust funds in ct. no direction will be 
made for the investment in East India Stock, 
though the ct. gave the tenants for life permission 
to apply in chambers for leave to invest the funds 
on real security in England. — Ungless v. Tuff 
(1861), 30 L. J. Ch. 784 ; 9 W. R. 729. 

3814. — — .] — Where a woman, who had 

been married thirty -four years, without having had 
a child, had a life interebt in the event of her 
not having any children who should attain twenty- 
one years of age, an absolute interest in a fund in 
ct. asked tlmt the fund should be invested in East 
India Stock. Tlio ct. made tlie order, notwith- 
standing the opposition of petitionei'’s liushand. — 
Vidleh V. I'ARRAn' (1861), 4 New Rep. 392 ; 10 
L. T. 686 ; 12 W. R. 976. 

Annotation : — Expld. Hayues v. Rayiios (1866), 35 L. J. Ch. 

303. 

3815. .]-~The ct. may, under Law of 

Property Amendment Act, I860 (c. 38), s. 10, & 
the General Order ot Feb. ]8Gl,r. ], order the in- 
vestment in East India Stock of a fund paid into 
ct. under the provisions of a special Act anterior 
to the above Act aJthougJi such special Act directs 
the investment to be m Consols oj‘ 3 per cent, 
reduced bank armuitios. — Re Wilkinson’s Estate 
(1870), L. R 9 Eq. 343. 

3816. New East India Slock.] — Ex p. 

Great Northern Ry. Co., No. 3810, ante. 

3817. Foreign securities — Bearer securities.] 

— The ct. will sanction tlie investment of a fund 
in ct. on foreign securities where the dividends arc^ 
yjayable to bearer by coupons ])assing from hand to 
hand . — Re Brackenbury’s Trusts (1874), 31 
L. T. 79 ; 22 W. R. 682. 

3818. Any securities sanctioned by court— 

Money paid Into court under private Act— Direction 
for investment In Exchequer Bills.] — Money paid 
into ct. under a private Act, invested in Ex- 
chequer Bills, is “ cash imdei Die control of tlu* 
ct. ” within the meaning of 23 A 24 Viet. (c. 38), 
A the General Orchn* of Feb. 1, 18(51 ; & may be 
invested in any of the securities .sanctioned by the 
ct., althougli such private Act directs the invest- 
ment to be in h]xc]io(]uer Bills. — Jac’K.son v. Tyas 
(1883), 52 L. J. Ch. 830. 

3819. Variation of investments — From Consols 
to Bank Stock.] — Under Law of Ih'operly Amend- 
ment Act, 1859 (c. 35), 8. 32, the ct. has jurisdiction, 
upon the petition of a tenant for life, to order a 
fund standing in ct. in Consols to be invested in 
Bank Stock.— Cohen v. Waley (1860), 3 L. T. 
436 ; 9 W. R. 137 ; .mb ymn. Cohen v. Waley, 
Newton v. Waley, 7 Jur. N. S. 937. 

3g20. & to East India Stock.] — 

A trust fund ordered to be invested in Bank Stock 
& East India Stock, on the ay)plicalion of a tenant 
for life, herself the settlor, the reversioners who 
opposed being volunteers. — Equitable Rever- 
sionary Intehert Society v. Fuller (1861), 1 


It Bhonld be given.— Re Miller (1913), 
9 Tas. L. R. 83.— AUS. 

o. Estate benefited.] — An order 

was made autborlfilng an cxtrlx. to 
convert certain fiharoB in a oo. bt*- 
ueathed to her for life with romaJu- 
or to her children into shares of a new 


CO. (In which the old one ^vos aiiont to 
be merged), such shares not beiiiK an 
investment onlliorisecl by Trustee 
Investment Act, but It appearing that 
tlie arrangement n cmld be for the iienellt 
of the estate.- -7iV Strath Y Trusts 
(1901), 21 (’. L. T. 339.— CAN. 


p. .1 — Re Boyces* Minors 

(1867), 15 W. B. 827.- IR. 

q. - — Directions in trust deed 
Urn ding pover of investment to land — 
Ajndif'ohon to nobUe offinttm for en- 
larged p<m'€rs.] — M‘Crie’8 Trustees, 
[192718. C. 556.— SCOT. 
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Sect, 6. — Funds in court. Sect. 7 : Suh-secta, 1 dc 

2, A. <£r^.3 

John. & H. 379 ; 30 L. J. Oh. 497 ; 4 L. T. 60 ; 7 
Jur. N. 8. 307 ; 9 W. R. 400 ; 70 E. R. 794 ; affd., 
30 L. J. Oh. 848, L. J J. 

Annotation: — Folld. Bishop v. Bishop (1861), 30 L. J. Ch. 
624. 

3821. .] — Where there was a 

power to invest trust funds in Govt, or real 
securities the ct. sanctioned an investment in Bank 
Stock & in East India Stock. — B ishop v. Bishop 
( 1801),30L. J.Oh.024 ; 4 L. T. 350 ; 9 W. R. 649. 

3822. When funds under control of court — 
Money paid Into court under private Act — & In- 
vested In Exchequer Bills.] — Jackson v . Tyas, No. 
3818, ante. 


Sect. 7.— IMPROPER INVESTMENT, FAILURE TO 
INVEST, ETC. 

Sub-sect. 1. — In General. 

Sec, now , Trustee Act, 1925 (c. 19), s. 8. 

Breach of trust, generally.] — See Part VII., post, 

3823. Failirre to take due caution in making 
authorised Investment — Distinguished from un- 
authorised investment.] — U., a trustee, who had 
power to invest on real security, invested on a 
mtge. of freehold houses, with power of sale, a 
larger sum of trust money than was justifiable. 
He afterwards retired from the tiust, & transferred 
the mtge. to the new trustees. The security 
proving unproductive, the new trustees, with the 
privity of pltf., who was a purchaser of a share in 
the trust funds, but without any notice to U., sold 
the mtged. property at a considerable loss, but it 
was not established that the sale was unfair or 
improvident. Pltf. then sued U. for the loss : — 
Held : an investment on a security of a description 
authorised by the trust, where the breach of trust 
consisted only in not exercising due caution in 
taking it, stood on an entirely dillerent footing 
from an investment of an unauthorised description, 
which the cesiuia que trust must either accept or 
reject. — Re Salmon, Priest v. Uppleby (1889), 
42 Ch. I). 351 ; 02 L. T. 270 ; 38 W. R. 150 ; 
5 T. L. R. 583, 0. A. 

Annotations : — Consd. lie Turner, Barker v. Ivlmoy, [1897] 
1 Ch. 530 ; Head v. Gould, [1898] 2 Ch. 250. Refd. 
Blyth V. Fladprate, Morpran v. Blyth, Smith v. Blyth, 
[1891] 1 Ch. 337 ; Hr Lake, Ex p. Howo Trustees, [1903] 
1 K. B. 439. Mentd. Exploring Land & Minerals Co. v. 
Kolckmanu (1905), 94 L. T. 234. 

3824. Liability on footing of wilful de- 

fault.] — RAWSTHOR^E V . Rowley, No. 3690, ante . 


Sub-sect. 2. — Liabilities op Trustees. 

A. Restoration of Property, 

See, now, Trust-ee Act, 1926 (c. 19), s. 9. 

See, generally. Part VII., Sect. 3, sub-sect. 2, A., 
post. 

3825. When liability exists — Improper or un- 
authorised investment.] — Trustees of an infant 


having saved £3,000 out of the profits of his estate 
lay it out in a purchase of lands lying near the 
infant’s estate, with the consent of his grand- 
mother ; declaring the trust for the benefit of the 
infant, if he when at age shall agree to it. Infant 
dies within age ; the trustees shall account to the 
infant’s exors. for the £3,000, but the piofits of the 
land set against the interest. — Winchelsea (Earl) 
V. Norcijfpe (1686), 1 Vern. 435 ; 2 Rep. Ch. 367 ; 
23 E. H. 669, L. 0. 

Annoiaiion: — CODSd. Inwood v. Twyno (1762), Amb. 417. 

3826. .] — Hooker v, Platts (1837), 

1 Jur. 473. 

3827. .] — Trustee, who was dii'octed 

by the will of testator to invest the residue in 
Consols, & to accumulate the dividends, invested 
it on mtge. of real estate ; he was held liable to 
make good the amount of stock which would have 
been purchased in Consols, together with the 
amount of accumulation which would have been 
produced by a proper investment of the dividends 
of such stock. — Pride v. Fooks (1840), 2 Beav. 
430 ; 9 L. J. Ch. 234 ; 4 Jur. 213 ; 48 E. R. 1248. 
Annotations Mentd. Tlio^ v. Owen (1843), 2 Haro, 607 ; 

Conolly V. Farrell (1845), 8 Beav. 347 ; Gardiner v. Barber 

(1854), 2 Eq. Hop. 888. 

3828. .] — Two trustees were authorised 

to invest trust money in their names “ on good 
security,” one trustee improperly invested £1,500 
on mtge. of leaseholds, in his own name, the other 
had declined to act any longer. The security 
realised £215 only. The trustee was, on motion, 
ordered to pay the dilTerence into ct. — Bourne v. 
Mole (1845), 8 Beav. 177 ; 60 E. R. 70. 

3829. .] — Two trustees of a marriage 

settlement sold out £1,818 Consols, which pro- 
duced £1,116, & this sum was lent to the husband 
upon a mtge. of his life estate in certain property, 
his bond for the repayment of the money, & an 
assigmnent of a policy of assurance upon his life. 
One trustee died ; <fe the £1,115 having been paid 
to the survivor, was again lent by him to the 
husband without sufficient security. The husband 
& the surviving tiqistee became insolvent ; & 

upon a bill filed by the children of the marriage : — 
Held : the estate of the deceased trustee was liable 
to mnke good the original sum lent to the husband. 
—Lander v. Weston (1855), 3 Drew. 389; 26 
L. ,J, Ch. 235 ; 26 L. T. O. 8. 254 ; 2 Jui\ N. S. 68 ; 
4 W. K. 158 ; 61 E. R. 951. 

3830. — — (1) The trastees of a settle- 

ment invested part of the settled funds on a mtge. 
security which turned out insufficient, & it not 
appearing that they took due precaution to ascer- 
tain the sufficiency of the security : — Held : they 
were bound to pay the amount so invested into 
ct. & to take upon themselves the burden of the 
security. 

(2) The other port of the settled funds was in- 
vested, by an acting trustee, on a security, which 
turned out sufficient, but which was diminished 
in an improper manner : — Held : the represen- 
tatives of such acting trustee were bound, out 


PART VI. SECT. 7, SUB-SECT. 1. 

r. UnauthoriaeA investment — Liability 
07} footino of iPilfkit defavlt .] — Sawyeks 
r. Kyte (1869), 6 W. W. & A’B. 61.— 
AUS. 

PART VI. SECT. 7, SUB-SECT. 2.— A. 

38251. WJien liability exists — Im- 
proper or nnauthorxsed investment .] — 
Carter v. Hatch (1880), 31 C. P. 293. 

—CAN. 

3825 II. — — — -.] — Re Ontario 
Express Co., Kx p. Spence (1894), 30 
C. L. T. 352.— CAN. 

3826111. — — — .] — O’Brien v . 


O’Brien (1828), 1 Mol. 633.— IR. 

8825 Iv. .] — ^Waller v. 

Fowler (1837), Sau. & Sc. 274. — IR. 

3825 V . ,] — Johnston v. 

Lloyd (1844), 7 I. Eq. R. 252.— IR. 

3825 vl. .] — CtoiiiNGS r. 

Wade, [1896] 1 I. 11. 340.— IR. 

3826 vif. .] — Bon Accord 

Marine Insurance Co. v. Souter’b 
Trustees (1850), 13 Diinl. (Ct. of Sees.) 
295 ; 43 Sc. Jur. 129.- SCOT. 

3825 vlli. .] — Sanders v. 

Sanders’ Trustees (1879), 7 R. (Ct. 
of ScRs.) 157; 17 Sc. L. R. 75.— 

SCOT. 


3826 ix. .] — Tnistoes ad- 
vanced part of the trust funds to the 
Uferenter — ono of their number — on 
the security of a house which he was 
erecting for his occupation : — Held : 
the transaction was ultra vire^, & 
the trustees wore bound to replace the 
funds so lent. — Ritchie v. Ritchie’s 
Trustees (1888), 15 R. (C(. of Sosa.) 
1086 ; 25 Sc. L. R. 514.— SCOT. 

3825 X. .] — Hutton v. 

Annan, 1 1898] A. C. 289.— SCOT. 

8825x1. .] — West v. 

Nouise (1924), 45 N. L. R. 418.— 

6. AF. 
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of ids assets, to make good the fimd so far as it 
was diminished. — L ockhart v. Reilly, Reilly v. 
Lockhart (1856), 24 L. T. O. S. 316 ; 3 W. R. 
227, L. C. ; subsequent proceedings (1867), 1 Do 
G. & J. 464, L. C. 

3831. .] — Reiiden V. Wesley, No. 

3320, ante, 

3832. .] — (1) Testator had, at the 

time of his death, one hundred shares in a joint 
stock with unlimited liability. By his will he 
directed his trustees &; exors. to convert his per- 
sonal estate at their sole discretion, & at such time 
or times as they should think lit, & to invest the 
proceeds in, amongst other things, shares in any 
public CO. incorporated by Act of Parliament & 
paying a dividend. The shares, which wore very 
profitable, were retained by the sole trustee who, 
subsequently, accepted twenty-five additional 
new shares allotted in respect of the old ones. 
The trustee then retired, & appointed two new 
trustees. Ultimately, the bank stopped payment : 
—Held : the origin^ trustee had not committed 
a breach of trust in retaining the old shares, but 
had done so in accepting the new ones, & was 
liable to indemnify testator’s estate for losses 
incurred tliereby. 

(2) The trust for sale here was not ... a trust 
to sell “ with all convenient speed ” or to sell 
“ immediately.” Where the trust is in such words, 
there is no doubt that after the lax^se of twelve 
months from testator’s death the trustees, unless 
they have converted the estate, have on them the 
onus of proving that tlic assets were i)roperly 
retained in their existing state. But even in such 
cases trustees are justified in using a reasonable 
discretion in the matter (Hall, \".-C.). — Edwards 
V, Edmunds (1876), 34 L. T. 522. 

Avnoiafions Consd. He Smith, l)avi(l6>0]i v. Myrllo, flHUOj 

2 Oh. ,'iDO. Refd. Bell V. Turner (1877), 47 L. J. Ch, 75. 

3833. .J — Smith v. Stoneiiam (1886), 

3 T. L. R. 77. 

Annolaiion : - Refd. He I’artinfftou, rurtingrtou v. ADon 

(1887), .57 L. T. (554. 

3834. — - .] — Trustees, who were em- 
powered to invest on mtge., advanced the sum of 
iI8,300 upon the security of certain leasehold 
property consisting of small cottages some of which 
were let to weekly tenants. The mtgor. having 
made default, the trustees took possession of the 
property which would not realise the sum advanced, 
the value of the property having greatly depreci- 
ated. Evidence was adduced to show that, at 
the date of the intge., the sum advanced was equal 
to about two-iliirds of the value of the property. 
But there was otlier evidence to the effect that the 
property was then even less valuable ; &; that the 
trustees had not obtained any formal valuation 
thereof : —7/c/d : the trustees had made a most 
improvident investment & had disregarded the 
rule as to the limit to be observed when investing 
trust funds upon the security of house property ; 
they ought to have made a more careful examina- 
tion of the security, &, under the circumstances, 


they were liable to replace the sum advanced. — 
He Olive, Olive r. Wbsterman (1886), 34 Ch. D. 
70 ; 66 L. J. Ch. 75 ; 65 L. T. 83 ; 61 J. P. 38. 
Amvolohon Consd. iie Partington r. Alloa 

(1887), 57 L. T. 654. 

3835. .] — Leaiioyd v. Wiiiteley, 

No. 3038, ante. 

3836. -.] — He Paine, Paine v, Paine 

(1888), 4 T. L. R. 300. 

3837. .] — Re Smith, Smith v. Thomp- 

son, No. 3749, ante. 

3838. Improper retention of funds.] - 

Challen V. Shippam, No. 3303, ante. 

3839. — .] — Trustee of certain estates 

received the proceeds paid them into a bank 
where they were left for many years. A suit was 
instituted & a receiver apjiointed of the rents <te 
interest. The bank having failed, it was held that 
the cestuis que trust, who were infants, must not 
be prejudiced by the neglect of the trustee to 

S laco the fund in safety that the trustee was 
able to refund the money lost. — Drevimi v. 
Mawdesley (1849), as reported in 18 L. J. Ch. 
273 ; 13 .Tur. 330. 

3840. .] — Robinson v. Robinson, No. 

3088, ante. 

3841. .] — Testator directed his trus- 

tees to invest /i sufficient sum on Govt, or real 
securities or railway stock to produce an annuity 
of £100 a year, & after the death of the annuitant 
to call in & divide the principal among his brothers 
then living, or the children of such as should be 
then dead. Testator left ilii’oo brothers ; & the 
trustees, of whom the annuitant was one, provided 
for the annuity in part by ai)j)roi^rialing a railway 
debentiu’o for £1,500, which bore interest at first 
at 6 per cent., A fif ter wards at 4 per ccjit., & in part 
by interest paid by one of the brothers upon a loan 
to him of moneys of testator. A child of another 
brother who was dead, having filed his bill, during 
the annuitant’s life, against the surviving trustees, 
to have a sufficient fund properly invested : — 
Held : he was entitled to an inquiry as to what 
sum should have been invested at the end of a year 
from testator’s death to meet the annuity, & to a 
declaration that the trustees were liable to make 
good the sum so ascertained. — Starkey v. Dyson 
(1876), 24 W. R. 37. 

3842. Cann V . Cann, No. 3041, 

ante. 


B. Interest, 

See, generally, Part VII., Sect. 3, sub-sect. 2, B., 
post. 

3843 . When liability exists— -Improper or un- 
authorised Investment.] — Winchelsea (Earl) 
Norcliffe, No. 3825, ante. 

3844 . .J — Pride v. Books, No. 3827, 

^^^^ 3845 . •] — Smith v. Stoneiiam ( 188 ()), 

3 T. L. R. 77. 

Ammtatinn :~Reld. He Partington, Partington v. Allen 
(1887), 57 L. T. 654. 


PART VI. SECT. 7, SUB-SECT. 2.— B. 

3843 i. When liability exists — Hn- 
ornper or ‘unauthorised investment .] — 
Where rnoueyw are left by will to bo 
Invested at the discretion of the exor. 
or trustoo, the discretion so given can- 
not bo exercised otherwise than 
according to Jaw, & does not wovraut 
an investment in personal securities or 
securities not sanctioned by the ct. ; — 
Held ; an exor. Sl trustee who deposited 
funds so left in trust for infants, at 
3 i per cent, or 4 per cent, intorost, in 
a savings bank, did not conform to his 
duty ; & his failure to do so exposed 

J.---VOL. XLIII. 


him to pay the legal rate of intcresl 
for the money, although ho acted 
innoeeiilly ^ honestly. — v. 
WlPSON (1890), 19 O. Jt. 28.— CAN. 

3843 11. .1 — It is ihr 

of trustees to make balances in their 
hands productive ; &a trustee alio \\ mg 
trust money to remain in a bank uill 
be charged iiiterost thert'on : but a 
rcstui Que trust cannot make a trustee 
liable for losses occasioned by a breach 
of trust which ho has authorised & 
consented to.—Zec McNkilp Estatk 
(B. C.), (1911), 16 W. L. H. 691.— CAN. 


3843 ill. .]— Tirupatira- 


T UJ)U NaIDU r. liAKSIlMlNARAHAMMA 

(1912), I. L. 11. 38 Mad. 71.— IND. 

3843 iv. .] — Dawson r. 

Massky (1809), 1 Ball. & B. 219, 231.— 

IR. 

3843 V. .] — POLLEXTKN V. 

Stkwart (1841), 4 Diml. (Ot. of Sess.) 
224 : 14 Sc. Jur. 90.— SCOT. 

3843 vi. .] — Cochrane v. 

Black (1855). 17 Dunl. (Ct. of Soss.) 
321 ; 27 So. Jur. 139.— SCOT. 

8843 vii. .] — Melville v. 

Noble’s Trustees (1896), 24 It. 

(Ct. of Sobs.) 243 ; 34 Sc. L. 11. 210 ; 
4 S. L. T. 198 .— scot. 

P P P 
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Sect. 7. — Improper investment f failure to invest, etc. : 
Suh’scct. 2, B.y C., D., E. <&: F. (a).] 

3846. .] — Lbaiioyd v. Whiteley, No. 

3038, ante. 

Liability of executors.] — See Execu- 
tors, Vol. XXIV., p. 699, No. 7237. 

3847. Improper retention of funds.] — 

Wliore a corpn. shall be charged with interest for 
a sura of raoncy, which they arc made trustees of. 
— A.-G. V. Stafford Corpn. (1740), Barn. Ch. 33 ; 
27 K. Tl. 543. 

3848. .]— Bone v. Cook (1824), 13 

Jhico, 332 ; M‘Cle. 168 ; 147 E. B. 1008. 

AnnotcUioiis : — Mentd. Hunipbruj's v. Howcr (1830), 1 Rubb. 

& M. 039 ; lie Porter’s Trust (1857), 4 K. & J. 188. 

3849. .] — Bequest of iiorsonal estate 

in iiaist, to invest it in govt, or real securities, & 
to permit the interest to accumulate until it 
amounted to £500, & from time to time, when it 
amount;ed to that sum, to lay out or invest such 
interest in govt, or real secuiities, to be applied 
in the same manner as thci principal ; the trustees 
retaining the timat moneys in their business, an 
inquiry was directed what would have been the 
amount of the personal estate, & the interest 
thereof, if it had been invested, & accumulated in 
the manner directed by the will, the trustees 
were decieed to pay the amount, <fe were charged 
with interest at 6 per cent, on a balance in their 
Imnds. — B rown v. Hansome (1825), M‘Cle. & Yo. 
427 ; 148 E. R. 480. 

3850. .]— Gale v. Pjtt (1830), cited ' 

in 1 l)e G. M. & G. at p. 255 ; 21 L. J. Ch. at p. 
116 ; 18 L. T. O. S. at p. 294 ; 10 Jur. at p. 257 ; 
42 E. R. 550. 

Annotation :-~Consd. llobinson v. Koblnson (1851), 1 Do 
G. M. & G. 247. 

3851. — .J — ClIALLEN V. iSuiPPAM, No. 

3303, ante. 

3852. .] — Shepherd v. Mouls, No. 

3897, post. 

3853. ™ — .J — Robinson v. Robinson, No. 

3688, ante. 

3854. .] — Chugq v. (^hugg, 11874] 

W. N. 186. 

Liability of executors.] — See Execu- 
tory, Vol. XXIV., pp. 699, 700, Nos. 72,38-7260. 


Securities improperly realised — Liability of 

executors .] — See Executors, Vol. XXIV., p. 698, 
Nos. 7222-7226. 

C. Liability for Fluctuation of Securities. 

3855. Whether trustee liable — Fluctuation of 
authorised investment.] — Peat v. Crane {circa 
1785), 2 Dick. 499, n. ; 21 E. R. 303, L. C. 
Annotations : — Consd. Clough v. Bond (1838), 3 My. & Cr. 

490. Refd. Re Gasquolno, Gaaquoino v. Gasquolne, 

[1894] 1 Cb. 470. 

3856. Fluctuation of unauthorised invest- 

ment.] — If a trustee lay out trust money in a fund 
which the ct. does not adopt, & such fund after- 
wards sinks in its value, this ct., though there were 
no mala fideji, will throw the loss upon the trustee ; 
otherwise if laid out in the fund which the ct. 
adopts. — IIANCOM V. Allen (1774), 2 Dick. 498 ; 
21 B. R. 363, L. C. ; revsd. sub nom. Allen v. 
IlANCORN (1775), 7 Bro. Pari. Cas. 875, H. L. 
/lwio(afio7>s Consd. Clough v. Bond (1838), 3 My. & (Jr. 

490. Refd. Re GaHtiuoine, Gasquolne r. Gasquolne, 

11894] 1 Ch. 470. 

3857. — .]— Trustees investing trust 

money on an unautliorised security, are responsible 
for any future loss traceable to that lirst error. — 
Fyler V. Fyler (1841), 3 Beav. 550 ; 5 Jur. 187 ; 
49 E. R. 216. 

Annotations : — Refd. Harries v. Rees (1807), 37 L. J. Ch. 

102: Butler v. Butler (1877), 20 W. K. 85; Clidlmg' 

uoilh r. Chambeis, 118961 1 C^b. 085 ; Mara v. Biowno, 

[1896] 1 Ch. 199. Mentd. A.-G. r. Cljestorfleld (1854), 

18 Bcav. 596. 

JD. Liability for Acts of Others. 

3858. Improper retention of funds —Misappro- 
priation by agent,] — Clark v. Dawber (1891), 7 
T. L. R. 602, C. A. 

3859. .] —Wyman v. l^ATEiiboN, No. 

3279, atiU. 

3860. Liability for act of co-trustee — Improper 
Investment — Made with knowledge of trustee — 
Liability to contribution.] — A trustee, or his estate, 
is liable to contribute a rateable i)ro}jortion of any 
loss suffered upon an unauthorised investment 
made with his knowledge by his co-tnistee. — 
Jackson v. Dickinson, [1903] 1 Ch. 947 ; 72 
L. J. Ch. 701 ; 88 L. T. 507 ; 19 T. L. R. 850. 


384-7 i. Jwjfroper ret t niton of 

finuis.]— Thevo is an obligaiion nii 
Irustous to Invest moneys in th('ir 
liuncls, oven w'hcro there is uo direction 
ill tiie will for Investment, Trustees 
having retained a sum of money in 
liieir hands for six inontlis without 
sullleieiit excuse: — lliki : they W'ere 
lia])le to pay Interest theieon. — 
Adamson v, IIkid (1880), 6 V. L. R. 
lOl.—AUS. 

3847 ii. .] — All e\or. or 

liuhteo who has been guilty of negli- 
gence luerely, hi omitting to invest 
moneys, will be charged with interest 
at six Tier rent. — W iaku v. Gable 
(1860), 8 Gr. 458.— CAN. 

3847 iii. — Where deft., a 

trustee, had retained moneys, Ac did 
not show that ho had deposited them 
for safe keeping or kept them in his 
hands unemployed : — It eld: he was 
t o bo charged properly with intei-cst. — 
Beaton v. Boomku (1866), 2 Ch. Oh. 
89.- CAN. 

3847 iv. .]— Fielder v. 

O’Hara (1808), 14 Gr. 223.— CAN. 

3847 V. .] — Mtges., rt'seiv- 

ing six per cent, interest, were taken 
tiy trustees before the abolition of the 
usury laws, & wore not called in for 
several years after the change of the 
law, but, as it did not appear that they 
were aware of an opportimlty of invest - 


iiumt at a highei latc, the ct. refused to 
ehaige them with more than was 
reserved bv the rntge.— C ameron v. 
Bkijidne (1868), 15 Gr. 486.— CAN. 

3847 Vi. . I — Where a trustee 

is authorised to invest in eltlxT of two 
h])ecilled modes. Ac by mistake invests 
in neitlier, the ineaHuro of his liability 
is the loss uiislng fiom his not having 
invested in the less beiieheial of the 
two modes. — 1’a'JEIibon v. Lailey 
(1871), 18 Gr. 13.— CAN. 

3847 vii. .] — If a trustee is 

guilty of imioasonable delay in invest- 
ing the fund or in transferring it, he 
will be answeiable to I ho cestui que 
trust for interest during the peiiod of 
his laches. — McKenzie v. McKenzie 
(1897), 40 N. S. R, 246.— CAN. 

3847 viii. .] — Fortune’s 

Trubiei:.s V. Gibson-Graiqb, Ward- 
law Dalziel (1839), 2 Dunl. (Ct. 
of Sess.) 59.— SCOT. 

8847 ix. .] Clarke, K'u\ 

(Wkllvnood’s Trustees) v. Boswell 
(on Hill) (1856), 19 Dunl. (Ct. of Sess.' 
187 ; 29 Sc. Jur. 86.- SCOT. 

8847 X. .]— Morrison r. 

Duydkn (1890). 17 R. (CT. of Scss.) 
7 04 ; 27 Sc. L. R. 588.— SCOT, 

t. Funds held in trust by Dominion 
for Ontario — Rate of interest — Right to 
pay over funds dt extinguish liatmity — 
Sufflciencv of fmtfrr.V—PROViNCE of 


Ontario v. Dominion of Canada 
(1906), 10 Exch. C. R. 292.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2.— C. 

38551. W hcffurtrusfeeliable — Fluetua” 
tion of authorised investment .] — TiTistces 
are liable for loss of trust funds If, in 
investing them in lands of permanent 
value, they lend more than two-thirds 
of the value, or more than one-half on 
buildings of a fluctuating value. 
Considering the fluctuating character 
of colonial i)ropcrty, the ct. is inclined 
lather to narrow than cnlaigc this 
rule. — Yko v. Kotton (1865), 4 

N. S. W. S. C. R. (Eq.) 110.— AUS. 

PART VI. SECT. 7, SUB-SECT. 2.— D. 

a. Unauthorised investments.] — Tes- 
talor who, by his will, expressed the 
fuUcbt eon fl deuce in O. (one of his truH- 
tees), directed his trustees to be guided 
entirely by the judgment of C. os to 
tho sale, disposal, & reinvestment of 
his American securities, & declared 
that his trustees should not be respon- 
sible for any loss occasioned thereby. 
C\ having made unauthorised invest- 
ments of these moneys which proved 
vvoithloss, tho master charged his co- 
trustce B. with the amount thereof :- - 
Held : oven If at the suit of creditors 
B. might have been chargeable, yet as 
against legatees ho was exonerated. — 
BurrtTT u. Bxirrttt (1879), 29 Gr. 321. 
— CAN. 
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UabUlty lor costs ol agont.j— Nee Part V„ 
8ect. 0, sub-sect, Dt» ante» 

Llt^bUlty of reprosontatlve — PermittUifi: oo*repre« 
soatative to retain aweto.]— >S'ee Executors, Vol. 
XXIV., pp. 676, 677, Nos. 7022-7036. 

E. Extent of Liability, 

SeCf generally, Part VII., Sect. 3, sub-soct. 2, 
post. 

8861. Whether liable for whole interest of im- 

proper investments — Improper retention — Payment 
of high rate of interest to tenant for life — Interest 
from retained investments.] — Testator gave the 
residue ol‘ his personal estate to trustees, directing 
them to convert it into money, & invest the pro- 
ceeds in Govt, or real securities, of wliich they 
were to stand possessed, upon trust for A. during 
her life, &, after her deatli, for B. The trustees 
permitted a share, which testator had in an Indian 
loan, bearing interest at 10 per cent., to remain 
for several years on that security, during which 
time they paid to A. the interest at 10 iK‘r cent., 
which it yielded annually ; &, the loan being 

afterwards paid off, they invested the money in 
the 3 nor cents, at a time when the funds were so 
low that the amount of sGjck purchased was 
considerably givatcr than if the conversion had 
taken place at the end of a year from testator’s 
death : — Held : the trustees ought to bo charged 
with the whole of the stock actually purchased, 
& all the sums actually received in respect of the 
Indian rate of interest ; & t^liat they ought to be 
allowed in their discharge, as payments to the 
tenant for life, not the sums whicli they had in 
fact paid her, but only a sum equal to what she 
would have received for dividends, if the money 
had been transferred from the Indian security 
& invested in the 3 per cent, stock at the end of a 
year from testator’s death. — Dimes v. Hcow 
(1828), 4 Russ. 195 ; 38 E. R. 778. 

Annotations .'—CansA. Wastdl v. Leslie, Carter v. Ledio 

(1844), 13 L. J. Cb. 205; Bulkcluy v. Stephens (1863), 
.3 New llep. 105. Reid. DoiiKlas v, Oongriwe (1836), 1 
Keen, 410 ; Taylor u. Clark (1811), 1 Hare, 101 ; Calde- 
cott «. Calcleeott (1842), 1 Y. Ac C. Ch. Cas. 312 ; Suther- 
land V. Oooko (1844), 1 Coll. 498 ; Morgan v. Morgan 
(1851), 14 Beav. 72; Maopherson r. IMaophorsoii (1852), 
19 L. T. O. S. 221 ; Baud v. Fardell (1855), 7 Bo O. M. 
ik G. 628 ; Morley v Mendham (1856), 2 ,Tur. N. S. 998 ; 
Holgato V. Jennings (1857), 24 Beav. 623; Stroud v. 
Gwyor (I860), 28 Boav. 130 ; Yatea v. Yalea (1860), 28 
Bouv. 6IH ; Tic Llowellyn'H Trust (1801), 21) Boav. 171 ; 
Scholellold v. Rodfern (1863), 32 L. J. Ch. 027 ; Brown v. 
GullaJly (1867), 2 Oh. App. 751 : Auderaou v. Read (1874), 
22 W. R. 527 ; He Ohayton, Chaytoa ik Horn (1904), 92 
L. T. 290 ; Slade i\ Chaino, [19081 1 Ch. 522 ; Re Mctluon, 
McEuen v. Phelps, [1913] 2 Oh. 704. 

8862. .] — Fletcher v. Gkepin, No. 3871, 

post. 

.j — See, also. Settlements, Vol, XL., 

p. 673, Nos. 2094-2097. 

8868. Investment when securities at low price — 


After improper retention — Liability for whole of 
securities.] — Dimes v. Scott, No. 3861, ante. 

Allowances in discharge.] — See Sub-sect. 2, F. 
(b), post. 

F. Relief from Liability* 

(a) In General. 

See, now. Trustee Act, 1925 (c. 19), ss. 8, 9. 

See, generally, Part VII., Sect. 4, post. 

3864. Whether trustee relieved — Security proving 
insufficient — Investment must be proper in other 
respects.] — A trustee is not entitled to the pro- 
tection afforded by Trustee Act, 1888 (c. 59). s. 5, 
unless the investment which has proved deficient 
was a proper investment at the time in all respects 
otiior than value. — Re Walker, Walker v. 
Walker (1890), 59 L. J. Ch. 386 ; 02 L. T. 449. 
Annotation .*—ReId. Re Soinersol, Somorsot v. Poulett, 

[1894] 1 Ch. 231. 

generally, Mortgage, Vol. 

XXXV., pp. 285-292, 295, 290, Nos. 382-452, 
478-482. 

8865. Depreciation of security — Trustee not 

negligent.] — Where there is a falling of stock, 
without the neglect of the trustee, he is not liable 
to make good the deficiency, but is answerable 
only as far as the value, especially where it was 
specific stock. — J ackson v. Jackson (1737), 1 
Aik. 513 ; West tcrn2). Hard. 31 ; 26 E. R. 324. 
L. G. 

3666. — .] — There is no rule of law 

which compels the ct. to ]i()ld tliat an honest 
trustee is liable to make good loss sustained by 
retaining an authorised seemit y in a falling 
market, if he did so honestly & prudently in the 
belief thaf- it was the best course to take in the 
interest of all parties. 

Trustees acting honestly with ordinary pru- 
dence, & within llie limits of their trust are not 
liable for mere errors of judgment. Any loss 
sustained by the trust estate under such circum- 
stances falls upon & must be borne by the owners 
of the i>roperty, i.e., the cesiuis que trust, A; cannot 
be thrown by them on the trustees, who have done 
no wrong, though the result may prove that they 
possibly might have done better. — Re Chapman, 
Gockh V. Chapman, [1890J 2 Ch. 763 ; 05 L. J. Oh. 
892 ; 75 L. T. 190 ; 45 W. R. 07 ; 12 T. L. R. 625 ; 
40 Ht)l. Jo. 715, C. A. 

Annotations : — OoQSd. Ruwsthorno ■?’. Rowley (1907), 78 

L. J. Ch. 235, li. Reid. Re Roberts, KnighL v. Roberts 

(1897), 76 L. T. 479 ; Jaclcson v. Dickinson [1903] 1 Cb. 

947 ; Shaw v. Cates, [1909] 1 Ch. 389. 

8867. Absence of mala fldes.] — 8up- 

pose a trustee, having in his liands a considerable 
sum of money, places it out in the funds, which 
afterwards sink in their value ; or on a security at 
the time apparently good, which afterwards turns 
out not to be so, for the benefit of the cestui que 


PART VI. SECT. 7, SUB-SECT. 2.- E. 

b. Whether liable for whole loss.] 
— Wills t>. Tuitstkkh, ExEcirrons & 
Ao-kncy Co., Ltd. (1900), 25 V. L. R. 

391.--AUS. 

0. .1 — Re Farmekh Loan Co., 

Et p. Dickie (1891), 30 O. L. T. 348. 

—CAN. 

d. .1 — Knox v. Mackinnon 

(18^8), 15 R. (Ct. of ScKB.) (H. L.) 83 ; 
25 Sc. L. K. 762.— SCOT. 

•. .] — Henderson v. Hender- 

BON’8 Trustees (1909), 2 F. (Ct. of 
Sena.) 1295 ; 37 Sc. L. R. 976 ; 8 
S. L. T. 164.— BOOT. 


1. .] — Beveridge '8 I^rusteb r. 

Bevbridoe, [19081 S. C, 791 ; 45 So. 
L. R. 686 ; 16 8 . L. T. 1008.— SC50T. 


— .1 — Sadkville - West v. 
E, [1926] App. D. 51C.-S. AF. 


PART VI. SECT. 7, SUB-fi®CT. 2.— 
F. (a). 

h. Whether truslce relieved .] — The ct. 
wUl not oxerciso Its power umlor 
Trusts Act, 1 903, s. 3, to relieve trustees 
from personal liability for a breach 
of trust which conststs in their liavlng 
(imio that which tliey were not autho- 
rised to do, without having taken any 
steps to ascertain whether they wito 
so authorised. — ^WiuaE v. MoCalla 
(No, 3), [1905] V. L. R. 278.— AUS. 

k. Scemrify proving insufficient.] 

— Re Christ CnuBeu. DAUTMOu'rn 
(1881), R. K. D. 405.— CAN. 

l. .] — A settlement In which 

the trustee was anthoidscd to invest 
the funds in “ Dominion, provincial, & 
municipal bonds & debentures, or first 
mtges. upon real estate,’' contained a 


power of revocttlion by deed in favour 
of the settlor, with the consent of the 
trustee. The latter invested some of 
the trust moneys in the stock of a loan 
CO,, under Instructions by lotler from 
the settlor :—i/eW ; there was no 
breach of trust, & what was done 
amounted to u defective execution of 
the power, which the ot. would aid. — 
Re MACKENZIE Trusts (1897), 28 0. R. 
312.— CAN. 

m. .1— Trust v. Cook (1920), 

4 8 O. L. R. 278 ; 66 D. L. R. 306 ; 19 
O. W. N. 103.— CAN. 

n. .] — Jones v. Julian (1890), 

25 L. R. D‘. 45.— IR. 

o. .] — OUAMPTOK V. Walker 

(1893), 31 L. R. Ir. 437.— IR. 

p. .1 — Cireumstoncos in wbloh 

it was held that the trustee acting 

p p p 2 
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Trusts and Trustees, 


Sect. 7. — Improper investment, failure to invest, etc. : 

Suh- sect. 2, F. (a) & jb) ; mh-sect. 3 , A. & B.] 

trust, was there ever an instance of the trustee 
being made to answer the actual sum so placed 
out ? I answer, no. If there is no mala fides, 
nothing wilful in the conduct of the trustee, the 
ct. will always favour him (Lord IIardwickb, C.). 
— Knight v. PLYmouTii (1747), Dick. 120 ; 3 
Aik. 480 ; 21 E. R. 214, L. 0. 

Annotations : — Consd. Salway v. Salway (1831), 2 Rubs. & 

M. 215. Re!d. iip' Parsons, Ex p. Belchlor (1754), Amb. 

218 ; Howfh V. HovveU (1797), 3 Ves. 565 ; Wren «. 

Klrton (1805), 11 Ves. 377 ; The Prima Vera (1808). 

JCdw. 23 ; Raw v. Cutten (1832), 9 Bing. 96. 

3868. Failure to invest — Employment of 

solicitor to procure proper investment.] — Testator 
directed his trustees & exors. to invest the residue 
of his estate on good freehold security ; the 
trustee retained in his hands a balance of between 
1^300 & £400 for a peiiod of more than two years, 
part of which money was in the hands of his 
bankers : — Held : under the circmnstances, he 
was not responsible for interest during that time, 
altliough he had been informed of certain persons 
who were desirous of borrowing money on freehold 
security, he liaving employed a solr. to procure a 
proper investment. — W yatt v. Wallace (1843), 1 
Coop. iemp. (^ott. 155 ; 2 L. T. O. S. 146 ; 8 Jur. 
117 ; 47 E. U. 792. 

3869. Deposit at bank on solicitor’s 

advice — Loss of small value.] — Testator, who died 
in 1872, liad by his will bequeathed a legacy of 
£1,000 in trust for C., <& by a codicil, which recited 
that he desired his widow after his death to enter 
into llie business then carried on by him in partner- 
siiip witli D., A that the bulk of his property was 
invested as capital in the business, the testator 
had empowered his trustees to invest or continue 
invested, moneys in tlieir hands as trustees, in the 
busin(‘ss, or any other business in which tliey, in 
their uncontrolled discretion, might think lit, 
without being liable for loss. D. & M. were 
appointed exors. <fc trustees. The widow entered 
into i)artnership with 1). in the business for ten 
years from Jan. 1, 1873. I'lic £1,000 was left in 
the business during & after the term of ten years. 
In June, 1883, the widow having then left the 
business, D. filed a petition for liquidation of his 
affairs, ^ a composition of lO.s*. in the pound was 
agreed to, payable by three instalments, on 
Jan. 2, 1884, Apr. 2, 1884, A Oct. 2, 1884. Only 
one instalment was received by the trustee M., 
A it was not invested, but placed on deposit at a 
bank. No pressure was made for payment of the 
unpaid instalments. G., having come of age, 
brought an action against the trustee M. A others 
seeking relief on the ground of bi‘(3aches of trust : — 
Held: as regards M., (1) the not calling in the 
£1,000 on the widow’s retirement from the partner- 
ship was not a broach of trust, but, on the true 
construction of the codicil, the power was not 
restricted to lending to any particular partners 
in the business ; (2) the not calling in or pressing 
for i)aynient of the two instalments unpaid was 
not a breach of trust, the trustee, M., not having 
been guilty of negligence, but having acted 
honestly in the belief that pre.ssure would not have 
I'esulted in benefit to the estate, A with a reason- 


able ground for acting as he did ; (3) having regard 
to the fact that the loss of income, if any, through 
non-investment of the first instalment was very 
small, coupled with the probability, then existing, 
of another instalment being shortly received, 
when both might be invested together, it would bo 
going too far to make an order on that head against 
the trustee M., who acted on his solr.’s advice in 
placing the money on deposit at a bank instead of 
investing it. — Re Earl, Johnson v. Davies (1890), 
39 W. R. 107. 

(5) Allowances in Discharge. 

3870. Right to set off profit against loss.] — 
WiNCHELSEA (Earl) V. NoRCLiPFB, No. 3826, ante, 

3871. Fund paid Into court & Invested — In 

action to realise deficient security — Sale of invest- 
ment at profit.] — (1) A fund was settled in trust 
for a married woman for life for her separate use 
without power of anticipation, A she had a power 
of appointment by deed or will over tlie reversion. 
Her consent in writing was required to any change 
of the investments. Part of the fund was at her 
request imi^roperly advanced upon a security 
which proved deficient. 8ho concurred in the 
mtge. deed, A her execution of it was attested as 
required by the power : — Held : she could main- 
tain a suit to Lave the deficiency in the fund made 
good, A the trustees had no claim to be indemnified 
out of the reversion subject to the power of 
ai)pointm(‘nt. 

(2) In a suit to realise the deficient security, a 
fund was paid into ct. A invested, A then sold out 
at a i^rofit : — Held : the trustees were answerable 
only for the deficiency, after taking into account 
this T)rofit.— Eletchi]r v. Green (1864), 33 Beav. 
420 ; 3 New Rep. 626 ; 55 E. R. 433. 

Annotation: — Refd. Marlcr v. TommaB (1873), L. R. 17 

Eq. 8. 

3S72, Acceptance of new shares in company 

— Right to set off calls paid.] — The trustee of a 
wife’s settlement of gas shares allowed the husband 
to get them into his hands. Ho accepted allot- 
ments of new shares in place of the original shares 
A paid calls. Afterwards he became bkpt. : — 
Held : the trustee was liable to make good only 
th(' value of the shares less the amount paid for 
calls. — Briggs v. Massey (1882), 51 L. J. Ch. 447 ; 
46 L. T. 354 ; 30 W. R. 325, C. A. 

3873 . Profit of one breach of trust — Against 

loss resulting from another.] — A trustee cannot sot 
off the prolit from one breach of trust against the 
loss resulting from another. — iiJc Deare, Deare v. 
Deare (1895), 11 T. L. R. 183. 

3874. Right to credit for income of Improper 
investment — Receipt by beneficiary with knowledge 
of breach of trust.] — A cestui que trust having, with 
knowledge, received the income from an improper 
investment : — Held : bound to give credit for the 
difference between it A the income which would 
have arisen from a proper investment of the trust 
fund. — Davies v. Hodgson (1858), 25 Beav. 177 ; 
27 L. J. Ch. 449 ; 31 T«, T. O. S. 49 ; 4 Jur. N. 8. 
262 ; 0 W. R. 365 ; 53 E. R. 604. 

Annotations .—Refd. lie Hill, Hill v. HiU (1881). 50 L. J. Cli. 

651 ; Slado v. Ohalne, [1908] 1 Ch. 522. 


uudor n trust Bcttlcmcnt was not 
porsonally liable for loss on an in- 
vestment of trust fimds made by 
him, in respect that tlie terms of the 
power of Investment in the trust deed 
were such that (he trustoe might 
bond Me have bollovecl that the 
investment was within his powers, 
although the ct., on a construction of 
the deed, might have held the InveBt- 
ment to be ultra virea. — ^Wabben’s 


JuDTCiAL Factor V. Warren b Execu- 
trix (1903), 5 F. (Ct. of Sobs.) 890; 
40 So. L. LI. 653 ; 11 S. L. T. 93.™- 
SCOT. 

PART VI. SECT. 7. SUB-SECT. 2.— 
F. (b) 

q. RigM to credit for value of land.] 
— Trustees, with a power of invest- 
ing In real estate, purchased, at 


the instance of one of their number, 
a lot of laud for £1,200, which was 
found to bo worth not more than 
£900. The master by his report 
charged the trustees with the full sum 
of £1,200, refusing to give them credit 
for tho £900, on the grotmd of collusion 
on the part of tho trustees : — Held : 
credit should be given for the value 
of the land. — L arkin v. Ahmstbonq 
(1862). 9 Gr. 390.— CAN. 
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S875. Improper retention — What amount allowed 
— Only amount equal to dividends of proper Invest- 
ments.] — D imes v. Scott, No. 3801, ante, 

8876. Right to recoupment — From Interest of 
tenant for life.] — A lady under an order of this 
ct. was in receipt of £100 a year, part of the income 
arising from an estate which testator had ordered 
to be accumidated, &, after the death of her mother, 
divided among herself & her brothers & sisters, 
who were numerous. By a settlement made upon 
her marriage, the lady assigned to trustees the 
whole of her share in the estate, & its accumula- 
tions for the benefit of herself for life, with 
remainder for her children ; but she continued for 
eleven years to receive the £100 a year under the 
order. The mother was still living. Upon a bill 
tiled by the children of the marriage : — Held : 
tlie order of the ct. did not justify the trustees in 
not investing the £100 a year paid to the lady ; 
it formed a part of the jjrincipal vested in them, 
they must reidace th(‘ amount. 

They are, however, entitled to be repaid by the 
new trustees of the settlement, wliat they have to 
replace, out of the income of the tenant for life 
in tlie fund (Komilly, M.K.). — Barratt v. 
Wyatt (1802), 30 Beav. 442 ; 31 L. .T. Ch. 052 ; 
0 L. T. 801 ; 8 Jur. N. S. 1045 ; 10 W. K. 451 ; 
54 E. K. 900. 

3877. Right to unauthorised securities — On re- 
placing trust fund.] — What is the position of a 
trustee who has made an improper investment ? 
. . . Assuming he had not made an investment at 
all, the estate was short of so mucli money, & 
the trustee is liable to make that good ; but he 
is entitled to any proj)erty standing in his name, 
& to say, “ If you make me liable, I claim the 
property purchased with my money.” On the 
other hand, the ct. could say, ” Yes ; but you 
shall not put your linger on the property tiU you 
have recouped that of which the trust estate is 
short ” — in other words, such property is subject 
to a lien in favour of the beneficiaries for the 
amount of the deficiency (Kkkewicii, J.). — He 
Salmon, Priest v. Uppleby (1889), 42 Ch. D. 
351 ; 62 L. T. 270 ; 5 L. B. 315 ; on appmZ, 
42 Ch. D. 359, C. A. 

Annotations Apld. Re Lake, Kx p. Howo TnistocH, fI9031 
1 K. B. 439. Mentd. Blyth r. Fladgato, Morgan r. Blytli, 
Smith V. Blyth, [1H91J 1 Oh. 337 ; Re Tumor. Barker v. 
Ivlmoy, 1 Ch. 530; nea<l v. Goukl, [1898] 2 Ch. 

2.50 ; Exploring Land & Mlnemls Co. v. Kolckmann 
(1905), 94 L. T. 234. 

3878. .] — (1) U., a trustee, advanced 

trust funds on a contributory mtge., which was 
an unauthorised investment. He afterwards 
became bkpt. The mtgor. commenced an action 
against L., & all others claiming through or under 
him, to set aside the mtge. on the ground of fraud. 
L.’s cestuis que trust compromised their claims in 
the action without the concurrence of Iv.’s trustee 
in bkpey. : — Held : as L.’s cesluis que trust had 
adopted the improper investment, they could not 
under the circumstances prove in L.’s bkpey. for 
the whole amount of the trust fund, but their 
remedy was a proof for the damages the trust 
estate had sustained by reason of the improper 
investment, & the measure of dainages was the 
difference between the total sum invested & the 
assessed value of the amount receivable under the 
compromise. 

(2) There is a general rule in equity that where 
trust funds have been invested on a security, 
which is not merely insufficient but of a description 
not authorised by the trust, the trustee should 
have the opportunity or option of taking to the 
improper security on replacing the trust fund 
(Wrioht, J .). — Re Lake, Ex p. Howe, [1903] 


1 K. B. 439 ; 72 L. J. K. B. 213 ; 88 L. T. 31 ; 
61 W. R. 496 ; 47 Sol. Jo. 206. 

3879. Value of securities allowed — Where 

no loss to trust estate — trustees acting bonft 
fide.] — Re Brown, Brown v. Brown, No. 3676, 
ante. 


Sub-sect. 3. — Rights op Beneficiaries. 

A, In General. 

3880. Effect of acquiescence.] — Harden v. 
Parsons, No. 3751, ante, 

3881. .] — Where a trustee mixes his own 

money with the trust fund, & takes security for 
the whole fund, if the security fail, the trust fund 
is entitled to priority of payment. But if the 
cestuis que irwti have elected to adopt the loan, 
they cannot compel the trustee to make good the 
deficiency. — Lambe r. Orton (186,1), 2 New Rep, 
4.35 ; 33 L. J. Ch. 81 ; 11 W. R. 1043. 

3882. .] — Rc Paine, Paine v, Paine (1888), 

4 T. L. R. 300. 

3883. Right to order for investment.] — Bold v. 
Powell (1850), 15 I.. T. O. S. 295 ; 14 Jur. 682. 

3884. Right to retain excess of interest — On 
improper or unauthorised investment.] — I^earoyd 
V. Whiteley, No. 3038, ante. 

B. Option between Replacement of Securities and 
Proceeds of Sale. 

3885. Whether option arises — Failure to Invest 
in security specified.] — Exor. & trustee having 
been guilty of a breach of trust by selling out stock 
&, dealing improperly with the money, the cestuis 
quo trust have an option to have tlie stock replaced, 
or the money produced by the sales with interest 
at 5 per cent., or more, if more has been made by 
it, A the costs occasioned by his misconduct. 

The rule is . . . that, when an exor. or trustee, 
instead of executing the trust, as he ought, by 
laying out the property either in well secured real 
estates or upon Govt, securities, takes upon him 
to dispose of it in another manner, the cestuis que 
trust may caU him to an account either way : 
having an option to make him replace it, or if it 
is for their benefit to alllrm lus conduct, & take 
what ho has sold it for, they may lake that & 
charge him with 6 per cent, interest ; or if ho has 
made more, they may charge him with that (Grant, 
M.R.). — PococK Reddington (1801), 5 Ves. 
794 ; 31 E. R. 862. 

Annotations: — Consd. Docker v. Somes (1834), 2 My. & K. 

055. Beld. Tebbs v. Carpontor (1816), 1 Madd. 290; 

Law V. Hunter (1820), 1 lliiss. 100. 

3886. .] — A sura of £2,000 was 

bequeathed to an exor., who was also a trustee 
under the will, upon trust, for investment in tlio 
public funds. Ho retained it in his own hands, 
paying interest to the cestuis que trust for many 
years, under a representation tliat the legacy had 
been invested according to the trusts : — Held : 
this was such a breach of trust, as entitled the cestuis 
que trust to have purchased by the exor. so much 
stock as the sum of £2,000 would have purchased at 
the time he first had assets sufficient for investment. 

When an exor., who happens also to bo named 
a trustee, of a legacy to be laid out in stock, has 
fuUy administered the estate, & assented to the 
legacy, & retains the legacy in his hands, not as 
assets of testator, but as trustee of the legacy, then 
the principles which would apply to another trustee 
must apply to him. He is no longer clothed with 
the character of exor., but is, as to the legacy, a 
mere trustee (Leach, V.-C.). — Byrchall v. Brad- 
ford (1822), 6 Madd. 236 ; 66 E. R. 1081. 
Annotation : — Consd. Newman v. Williams (1840), 4 Jur, 

1123. 
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Sect. 7. — Improper investment^ failure to inveaU etc. : 

Suh-seef. 3, B. & r,] 

3887. .] — Trustees authorised to lay 

out trust money in the public funds or on mtge., 
invested it on a mtge. The mtge. was paid off, 

A: the amount was received by the tenant for life, 
who, contrary to the trusts, invested it in real 
estate :■ — Held : the cesiuis que trvst had the option 
of charging the tenant for life, either with the sum 
sterling received, or with the amount of 3 per 
cents, which might have been purchased therewith 
at the time the breach of tnist was committed. — 
OusELEY V. Anstruther (1847), 10 Beav. 463 ; 
60 E. R. 656. 

Ann.otafion3 : — ConBd. Koblnfion v. Hobinfton (1851), 1 Do 

O M. & a. 247. Mentd. Hutchinson u. Smith (1863), 1 New 

Rep. 613 ; Koberteon v. Broadbent (1883), 8 App. Gas. 

812. 

3888. ' .] — Robinson v. Robinson, 

No. 3688, ante. 

3 gg 9 . -j — Whore a trustee states in 

writing to his ceshii que trust that part of the trust 
moneys are laid out in a certain property, although 
not an investment warranted by the terms of the 
trust, A although tlie cestui que trust goes on 
receiving interest & not the rents: — Held: the 
cestui que trust might at his opd/ion take the pro- 
perty in which the trust funds liad been laid 
out, «s representing the whole trust fund, or might 
have it sold & prove, if necessary, against the 
trustee’s estate for the deficiency, if any. But 
the cestui que trust was not allowed to take the 
property as representing the actual portion of the 
trust fund laid out by the trustee, & prove for the 
balance. — T hornton v, Htokhx (1856), 26 li. T. 
O. H. 20 ; 1 .Tur. N. 8. 761. 

Ammiatinr} : — Distd. Ite Salmon, Pdest v. TJpploby (1889), 

42 Oh. I). .35 J. 

3890. --.] — The trustees of a settlement 

had power to invest the trust funds “ in their 
names ” in Govt, or real securities, & to vary 
investments with the consent in writing of the 
tenant for life. In 1875 they sold n sum of 
CbnsolH & other stock forming part of the trust 
fund, & with the consent of the tenant for life 
invested the proceeds of sale in a contributory 
mtge. of real estate, which was effected in the 
names of tliemselves & the persons advancing the 
remainder of the money. In 1879 a mtge. in the 
names of the trustees only was substituted for the 
contributory mortgage, but tlie consent in writing 
of the tenant for life was not previously obtaimal, 
although upon heailng of the change of inve.st- 
ment ho did not make any objection thereto. 
Upon Ihe death of the tenant for life the money 
on mtge. was called in. The whole of the prtncipal 
invested was forthcoming, but the remaindermen, 
who were entitled to the capital, claimed that the I 
trustees ought to replace the sums of stock sold 
in 1875, which at that time stood at a lower price 
than in 1887 when the procoedinj 2 ;s were com- 
menced : — Held : that the sale in 1876 was 
improper, as having been made for the purpose of 
effecting another investment which was a breach 
of trust as not being In the names of the trustees 
solely, the investment of 1879 was also a breach 
of tinist, as the previous consent of the tenant for 
life after the facts were fully laid before him was 
not obtained, & consequently the trustees were 
liable either to replace the stock sold, or to pay 
the difference in price of the stock sold in 1876 & 
of the same amount of stock at the time of the 
commencement of the proceedi^s. — He Massino- 
HERD’s Settlement, Clark v. Trelawny (1890), 
63 L. T. 296, C. A. 

Annotations .“—Jlef A. Stokes r. Protice, (1898] 1 CJh. 212; 

J?e Divo, Divo v. Roebuck, [1909] 1 Ch. 328, 


8891. .] — In an action by a beneficiary 

under a settlement against trustees alleging 
breaches of trust in respect of their not ha’rtng 
recovered from the maker of a promissory note for 
£2,000 or, after his death from his estate the 
amount he had thereby promised to pay or to 
obtain a fuUy-paid policy or the surrender value 
in respect of a policy for £1,000 both the pro- 
missory note & the policy being subject to the 
trusts of the settlement, & the promissory note 
being authorised under it, defts. claimed that as 
regarded the policy, which, owing to the renewal 
premiums not having been paid, had lapsed in the 
year 1902, they had satisfied their liability to the 
trust estate by the purchase of the largest sum of 
Consols which, during the period in which under 
the conditions of the policy the insurance co. would 
have issued a substituted policy, could have been 
bought with its surrender value : — Held: (1) the 
investment on the promissory note did not cease 
to be authorised simply by reason of the promisor’s 
death, but even if the amount payable as the 
surrender value of the policy was never in the 
hands of the trustees, they were, under the rule 
laid down in Robinson v. Robinson, No. 3088, ante, 
liable for the difference between the amount 
actually spent in their purchase of Consols & the 
surrender value of the policy. — Re Godwin’s 
Settlement, Godwin v. Godwin (1018), 87 
L. .1. Ch. 646 ; 119 L. T. 043 ; 62 Sol. .To. 729. 

3892. Trustee with option to invest in stock 

or real security.] — Where trustees may invest in 
stock, or on real security & they lend on personal 
security, they shall be answerable for the principal 
money only, & not for the value of ihe stock which 
might have been purchased. — Marsh v. Hunter 
(1822), 6 Madd. 295 ; 56 E. R. 1103. 

Ann/)(ation<i : — Folld. Shephord r. Mouls (1846), 4 Hare, 

.500. Consd. Robinson v. Robinson (1861), 1 Do G. M. & 

O. 247. 

3893. .] — Trustees & exors. under the 

will of testator, who had directed them to invest a 
share of his residuary estate cither in the public 
funds or on mtge. at 5 per cent., having admitted 
by their answer that they had, from time to time, 
balances in their hands, <te it being proved that, 
many years after the death of testator, they had 
not invested the share either in the funds or on 
mtge. ; inquiries will be directed at the original 
hearing concerning the balances retained by them, 

the prices of 3 per cent, stock at the several 
times wlien such balances were in their hands. — 
Hockley v. Bantock (182(i), 1 Russ. 141 ; 38 
E. R. 66. 

Annotations : — N.F. Shepherd v. MouIb (1845), 4 Hare, 600. 

Consd. Robinson v. Robinson (18,51), 1 De G. M. & G. 247. 

Bold. Dlckonson v. Player (1838), Coop. Pr. Gas, 178. 

Mentd. Tumor v. Deane (1849), 3 Exch. 836. 

3894. .]— Gale v. Pitt (1830), cited 

in 1 De G. M. & G. at p. 256 ; 21 L. J. Ch. at p. 
116 ; 18 L. T. O. S. at p. 294 ; 16 Jur. at p. 257 ; 
42 E. R. 650. 

Annotation: — Reid. Roblnnon v. Robinson (1851), 1 Do 

G. M. & G. 247. 

8895. .] — Watts v. Girdlestone, No. 

3776, ante. 

8896. .] — Where a trustee neglects 

to invest on real or Govt, securities according to the 
trust, the cestui que trust has the right of selecting 
whether the trustee shall be answerable for the 
money or for the stock. 

A trustee having the option of investing on 
mtge. or Govt, security, improperly took an 
insufficient mtge. security. Being held answer- 
able, the ct. decided, that having exercised his 
discretion, though improperly, he was answerable 
for the money lost, « not for the stock it might 
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have produced. — ^Ambs v . Parkinson (1844), 7 
Beav. 379 ; 3 L. T. O. S. 199 ; 49 E. R. 1111. 
AnnotatiOTiR : — Cousd. Roblnaon v. Robinson (1851), 1 Do 
G. M. & G. 247. Ezpld. JRc Chapman, Cocks v. Chapman, 
[1896] 2 Oh. 763. 

8897. .] — Testator directed his 

trustees to invest the residue of his personal estates 
in Govt, or real securities. Some of the ceatuis qur 
iruai & one of the trustees permitted the trust 
moneys to remain in the hands of tlie other trustee 
at interest : — Held : inasmucli as no investment 
was made, the trustees were chargeable with 
the whole amount of the trust funds possessed by 
them, with interest ; but were not answerable for 
the amount of Consols, or any other particular 
security, in which they might, according to the 
directions of the will, liave invested tlie trust 
moneys. — Shepherd v. Moui..s (1845), 4 Hare, 
500 ; 14 L. J. Ch. 300 ; 9 Jur. 500 ; 07 E. K. 740. 
Annotation : — Refd. Robinson v. [Robinson (1851), 1 Do 
G. M. & G. 247. 

3898. .] — A trustee having, under a 

settlement a power of sale with a tinist for interim 
investment in the funds or on real security con- 
curred in a sale & permitted the tenant for life 
to receive the piu'chase-money which was not 
invested according to the trust : — Held : the 
cestui que trust has not the ojjtion of requiring 
the trustee to replace the purchase-money with 
interest or tD buy such a sum of stock as the 
proceeds of the sale would have purchased if 
invested at the time.— R eeh v. Williams (1847), 
1 De a. & Sm. 314 ; 03 E. R. 1083. 

AnnoioHon : — Befd. Robinson r. Robinson (1851), 1 Do 
G. M. & G. 247. 

3899. .] — Robinson i\ Robinson, No. 

3088, ante, 

3900. .] — A trustee, with power to 

invest in (Consols or on real seeurity, who makes 
an improper investment , has the option of replacing 
either the actual sum misapplied with interest at 
4 per cent, per annum, or the sum which would 
have been produced by an investment in Consols. — 
Either v. Gilpin (1869), 3S L. d. (^h. 230. 


C. Following Trust Funds. 

See, gnicrally. Part VII., Sect. 5, post. 

3901. When right exists — Money laid out in 
purchase of land.) — Kendar v. Milward (1702), 
2 Vern. 440 ; 23 E. R. 882. 

3902. .] —Remedy for a breach of 

trust is personal, & muney pioduced thereby laid 
out on an estate in Ireland, cannot be specilically 
followed. The party’s ass(ds wei*e, however, 
marshalled in favour of the claim. — Cox v. BATE- 
MAN (1715), 2 Ves. Sen. 19 ; 28 E. R. 13, E. C. 


Annotations : — Refd. Adcy v. Arnold (1852), 2 De G. M. & G. 

432 ; Holland v. HolbuKi (1869), 4 Ch. App. 449, n. 

3903. - — - — Mon(*y has no earmark, & 
if invested in land or other things it cannot bo 
pursued ; therefore if a receiver of rents or if 
an exor. in trust lays out the rents or the assets 
in a purchase of lands in fee, & dies insolvent, the 
purchaser will not be liable. — Deg v. Deg (1727), 
2 P. Wms. 412 ; 24 E. R. 791, L. C. 

Annotations : — Mentd. Bally v. Ploughman (1729), Mo«?. 95 ; 

Hall V. Kendall (1730), Mon. 328. 

8904, .] — Trust money followed into 

land, upon evidence. — Lane v. Dighton (1702), 
Amb. 409 ; 27 E. R. 274, L. C. 

Annotations : — Consd. Lonch v, Lonch (1805), 10 Vos. Sp . 

Apid. Taylor n. Plnmer (1815), 3 M. & S. 562. Refd. 


Lewis V. Madookn (1810), 17 Ves. 48 ; Wilkins v. Stevens 

(1842), 1 Y. & O. Ch. Cas. 4.31. Mentd. Benbow v. Towns- 
end (1833), 1 My. & K. 606. 

3905. .] — Tnjst money .... may 

. . . be followed into the land in which it is invested 
(Grant, M.R.). — Lench p. Lench (1805), 10 Ves. 
511 ; 32 E. R. 943. 

3906. .] — A trustee advanced to A., 

one of his cesiuis que trust, a part of the trust funds, 
to enable him to purchase a real estate. A. died 
without having repaid the money, having devised 
the estate, & his personal estate was insufficient 
to pay his debts & legacies : — Held : (1 ) there was 
a hen on the estate for the trust funds ; (2) the 
pecuniary legatees had, as against the devisees, 
a right of marshalling, so as to have the lien 
satisfied, primarily, out of the purchased estate. — 
Birds v. Askey (No. 2) (1858), 21 Beav. 618 ; 53 
E. R. 497. 

Annotation : As to (2) Apld, Lilford v Powys Keck (1865), 

L. R. 1 Eq. 347. 

3907. — : — .] — As a general principle. 

where the trustee has without the concurrence ot 
tlie ceMui que trust, laid out trust moneys in the 
purchase of land or any other investment not 
authoiised by the trust, if the trust money can bo 
traced, the cestui que trust has a right to have the 
money so laid out made good out of the property 
or to take the property itself (Kinderbley, V.-C.). 
— Williams v. Thomas (1862), 2 Drew. & 8m. 29 ; 
31 L. J. Ch. 674 ; 7 L. T. 184 ; 8 Jur. N. 8. 250 ; 
10 W. R. 417 ; 62 E. R. 532. 

Annotation : — Mentd. Walker v. Wilshcr (t88!0» 23 Q. B. D. 

335. 

3908. — .] — Re Patten Edmonton 

Union, No. 3492, ante. 

3909. Purchase in name of trustee — 

No proof of appropriation of trust fund.] — An 

exor. by the very will impowtTed to purchase lands 
for the heir ; yet the purchase being in his own 
name, & he died insolvent, as to the other assets 
the heir could not follow the land to make it a 
trust for him, though the exor. bad told the 
mother of tlie purchase he was about to make, Ai 
had her consent ; & so the exor.’s heirs went away 
with the land for want of express pi'oof of the 
application of the trust money. — TI alcott v. 
Mariiant (1791), Pree. Ch. 168 ; 2 Eq. Cas. Abi*. 
741, pi. 3 ; 21 E. R. 81. 

Annotation "Retd. Lano v. Dighton (1762), Amb. 409. 

3910. By borrower from trustees.]— 

Trustees in pllf.’s marriage settlement, lent part 
of the trust moneys in their liands to the husband, 
when in full trade A in credit, upon his bond. lie 
purchased an estate, & took the conveyance to 
hinhsolf in fee simple. Fie afterwards became 
bkpt., tSi- the estate so purchased, with other estates 
Ak eflects, were conveyed &; assigned to his 
assignees. The estate so purchased was held to 
be purchased with the trust money, & ordered to 
bo conveyed to now trustees upon the tinists in 
the settlement, in part of the bond debt, the 
trustees to x^rove the remainder of the debt under 
the commission.— W ilson v. Foreman (1782), 
2 Dick. 593 ; 21 E. K. 402, L. C. 

Annotation :—'Exxild. Lench v. Lonch (1805), 10 Ves. 611. 

3911. Change of Investment.] — If an 

exor,, for the benefit of testator’s estate, should 
invest part of it in the funds, or transfer money 
from one stock to another, this is not a conversion, 
but you may still follow it, as much as if it had 
continued in the same condition as at testator’s 


PART VI. SECT. 7, SUB-SECT. 3.— C. 

r. When right exists' — Money laid out 
in purchase of leaseholds.] — Phayrb v. 
Pbhke (1815), 3 Dow, 116.— IR. 


t. Conditions precedent to ercrcise of 
right .] — Every atop by which trust 
property aBHUinea Its now form must bo 
trared before it can bo followed 


& recovered. — British Canadian 
Skcurities, Ltd. v. Maritn, [19171 1 
W. W. R. 1315 ; 27 Man. L. U. 423.— 

CAN. 



952 Trusts and Trustees. 


Sect. 7. — Improper inveatmenU failure to invest, etc. : 

Suh-seci. 3, C., D. (&: E, Part VJJ. Sect. 1 : 

Sub-sect. 1. ] 

(loath. — W aite v. Wiiorwood (1741), 2 Atk. 159 ; 
20 E. R. 500. 

3912. Improper investment.] — Phayre v. 

Peree, No. 3101, ante. 

3913. .] — The directors of a building 

society deposited money in a manner unauthorised 
by their rules, with a finance co,, the manager 
of which was also manager of the building society. 
Afterwards the deposit was called in, & the 
dii’ectors of the finance co. gave a cheque for the 
amount to their manager, to be paid by him to the 
building society. He appropriated it to his own 
use. A bill was then filed by the trustees of the 
building society to recover the money from the 
li nance co. : — Held : as it was trust money a suit 
to recover it was maintainable, & the finance co. 
were accordingly ordered to repay the money, with 
interest. — H ardy v. Metropolitan I/And & 
Finance Co. (1872), 7 Ch. App. 427 ; 41 L. J. Ch. 
257 ; 20 L. T. 407 ; 20 W. R. 425, L. JJ. 
Annntniion Consd. lie Coltman, Coltman v. Coltmaii 

(1881), l‘J Ch. D. Gl. 

3914. .] — C., tenant for life under his 

marriage settlement of 1832, got possession of the 
trust funds invested part of them, in unauthorised 
securities, among which was £4,000 dock stock, 
in the joint names of himself & his son A. On 
the mariiage of A., C. out of his own moneys 
settled on A. sums exceeding A.’s share in the 
funds of the settlement of 1832. In A.’s settle- 
ment was included the above sum of dock stock 
which A. joined in transferring to the traistees ; 
but in the opinion of the ct. it appeared from 
the evidence that A. did not know the origin of 
thc‘ dock stock, nor that it was a fund in which 
lie had an interest ; & it appeared that aU the 
negotiations for A.’s settlement had gone on the 
footing that C. was settling money of his own : — 
Held: in a suit by the representatives of C.’s 
children to have the funds of the settlement of 
1832 replaced, A. was not to be treated as having 
I’eceived the dock stock so as pro tanto to reduce 
the claim of C.’s children to have the trust funds 
replaced. — Crichton v. Crichton, [1890] 1 Ch. 
870 ; 05 L. J. Ch. 491 ; 74 L. T. 357, C. A. 

3915. — - Money advanced on mortgage — 
Whether beneficiary may take property — & prove for 
balance.] — T hornton v. Stokill, No. 3889, ante. 

3916. Loan to traders with notice of trust — 

Money employed in traders* business — Whether 
traders liable for share of profits.] — When trust 
funds are, without authority, lent to traders, with 
notice of the trust, <St employed in their business, 
such traders ai*e not liable to account to the cesiuis 
que trust for a share of the profits of the business. — 
Stroud v. Cwyer (1860), 28 Beav. 130 ; 2 L. T. 
400 ; 6 Jur. N. S. 719 ; 54 E. R. 315. 

Annotations : — Apld. Vyse v. Foster (1872), 8 Ch. App. 309. 

Mentd. lie Hill, Hill v. Hill (1881), 60 L J. Ch. 661 ; 

Chlllinffworth r. Chamheis, [18961 1 Ch. 686 ; 7?e Appleby, 

Walker v. Lever, He Apploby. Walker v. Nisbet (1902), 

61 W. H. 163; Slade r. Chaino, 119081 1 Ch? 622 ; He 

Hoyles, How v. .Tagg (No. 2), [1912] 1 Ch. 67. 

3917. Money advanced to solicitor for in- 

vestment on mortgage — Misappropriation by solici- 
tor.] — A solr. having in his possession the title 
deeds of an estate mortgaged to his client deposited 
the deeds with his banker as security for an 
advance, which he applied in the purchase of an 
estate on his own behalf. 

When the mtge. was paid off, he applied that 
money in repaying the loan from liis banker, & 
informed his client that he ha^ reinvested the 
mtge. money upon other good security. His 


client therefore executed a reassignment of the 
mtge. ; but in fact the solr. never reinvested the 
money, although he continued to pay interest 
upon it until his death ; — Held : the client was 
entitled to a lien upon the estate so purchased by 
the solr. — Hopper v. Conyers (1866), L. R. 2 Eq. 
549 ; 12 Jur. N. S. 328 ; 14 W. R. 628. 

3918. .] — Money was advanced 

to a solr. by A. for the purpose of being invested 
on mtge. security. The solr. wrote that lie had 
invested the money on mtge. to M., on leaseholds 
in Camden Town, <& that A. was receiving interest 
at the rate of 6 per cent. The solr. in fact, subse- 
quently to this, advanced large sums on mtge. to 
M., but no specific mtge. was made in favour of A. 
The draft, however, of a mtge. for the sum advanced 
in favour of A. was found unexecuted after the 
solr.’s death. The solr. had died insolvent. A. 
applied that a sum equal to the sum advanced by 
him should be paid to him out of a large fund in 
ct. representing the moneys advanced by the solr. 

1 o M. : — Held : the solr. was hound by liis repre- 
sentation ; the money was trust money, & A. ought 
to be pai(3 in priority to the general creditors. — 
Middleton v. Pollock, Fx p. Wetheraix (1876), 
4 Ch. I). 49 ; 40 L. J. Ch. 39 ; 35 L. T. 608 ; 25 
W. R. 94. 

Annoiaiions Consd. Bradley r. Biches (1878). 9 Ch. D. 
189. Refd. He MawHoii. Kr p. Haideabllo (1881), 44 
L. T. 523 : LoDdon 6c Wentminstor Bank v Turqnand 
(1888), 4 T. L. B. 464. Mentd. Montagu r. Sandwich 
(1886), 64 L. T. 602. 

3919. Effect of bankruptcy of trustee.] — Trust 
funds were invested in the purchase of transfer- 
able shares in a banking co. in the name of one of 
the trustees, who was also a holder of shares in his 
own right in the same co., <fc afterwards made 
various sales <fe purchases of shares therein. There 
was no distinguisliing mark by which the shares 
could be traced, same being in the nature of capital, 
expressed by quantity. The trustee agreed to 
a&.sign some of the shares standing in his name to 
the banking co., as security for repayment of 
advances which had been made to him, but no 
transfer was made. He afterwards became bkpt., 
without having shares sufficient to satisfy the 
trusts, & his agrceinent to assign :—Hcld : although 
the shares held in trust might have been changed 
by sale & repurchase, the trustee must still be 
considered as holding, for the purposes of the 
trust, the same number of shares out of a larger 
number that were standing in his name at the time 
of his bkpey. — Murray v. PiNKE'n’ (1846), 12 
Cl. & Fin. 764 ; 8 E. R. 1012, H. J.. ; affg. S. C. 
sub nom. Pinkett v. Wright (1842), 2 Hare, 120. 

Annotations : — Consd. I’enncU v. Dcfftll (1863), 4 Do G. M. 
& U. 372. Distd. Biovmi V. AdaiuB (1869), 21 L. T. 71. 
i^ld. He Birchall, WUroii r. Bliclmll (1881), 44 L. T. 243. 
Mentd. Clack v, Holland (1864), 19 Beav. 262; Ashwin 
V. Burton (1862), 32 L. .1. Ch. 196 ; Aberainaii Ironwoiks 
V. Wlckens (1868), L. R. 6 E(]. 486 ; Doerlnpr &c McQucRtlon 
V. Hibernian Joint Stock Banking Co. (1868), 16 W. R. 
678 ; He Lefllie, Leslie v. French (1883), 23 Ch. D. 652 ; 
Socl6t6 G6n6rale de Paris v. 'J’ramways Union Co. (1884), 
14,Q. B. D. 424 ; He Bell, Hxp. Hodgson (1891), 65 L. T. 245. 

3920. .] — In all ordinary cases of trust 

money the ct. follows it into every investment 
which the trustees may make, & in the event of a 
trustee becoming bkpt., the property remains 
with the person to whom it originally belonged. — 
Great Eastern Ry. Co. v. Turner (1872), 8 
Ch. App. 149 ; 42 L. J. Ch. 83 ; 27 L. T. 697 ; 21 
W. R. 163, L. C. 

Annotations : — Mentd. Percival v. Wiight, [1902] 2 Ch. 421 ; 
Young V. Naval, Military & Civil Service Co-op. Soo. of 
South Afilca, [1906] 1 K. B. 687. 

JD. Lien. 

Lien generally.] — Lien, Vol. XXXIJ., pp. 212 
ef seq. 
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3921. Lien for amount of deficiency — On Im- 
proper securities into which funds traced.] — (1) 

Under a power to invest trust money on real 
securities,” a trustee lent it to a railway co., on 
the usual assignment of the ” imdertaking,” 
tolls, etc. — the principal not payable till seven 
years : — Held : whether real security or not, the 
investment was improper. 

(2) When trust funds ai’e invested on an 
improper security, the parties interested liave a 
lien on the securities into which it is traced. — 
Mant V. Leith (1852), 15 Beav. 524 ; 21 L. J. Ch. 
719 ; 10 .lur. 802 ; 51 E. R. 641. 

3922. .] — Wiere trust money has 

boon invested on an insullicient security Sn the 
trustees are ordered to replace the fund, the 
ccstuia guc trust fUTQ entitled to a lien on the security 
until the fund is replaced . — Be Whiteley. 
WiiTTELEY V. Leauoyd (1880), 38 Ch. i). 347 ; 55 
L. .1. Ch. 804 ; 55 L. T. 504 ; 51 J. P. 100 ; 2 
T. L. R. 804, C. A. ; affd. sub noin. Learoyd v. 
Whiteley (1887), 12 App. Cas. 727, 11. L. 

Aiinoiaiions : — Consd. Turner, Barker v. Ivlmey, [1897] 

lCh.5;i(). Refd.Webhv. Jones (1888), 3(5 W. K. GOO. Mentd. 
lie Partiugrton, Partington v. AJlen (1887), r>7 L. T. 054 ; 
lie Brogdeii, Billing u. Brogdon (1888), 38 Ch. 1). 540 ; 
Knox r. Macklnnon (1888), 13 App. (Jas. 7.53; Hao v. 
Meek (1889), 14 Api». Can. 658 ; Re Bahnon, Priest v. 
Uppichy (1889), 4 2 Ch. D. 351 ; Shofflelci U South Yoik- 
shlrc Permanent Bldg. Bee. v. Alzlewood (1889), 44 Ch. I). 
412 ; Blyth r. Fludgate, Moigan r. Blyth, Smith r. Blytli 
[1891] 1 Ch. 337 ; Brinsden r. Williams. [1894] 3 Ch. 185 ; 
lie Somerset, Somerset r. Ponlett, [1894] 1 Ch. 231 ; 
Mara v. Browne, |189.')J 2 Ch. 09 ; Re Chapman, Cocks r. 
Chapman, [18901 2 Ch. 703 ; Re Hunt’s S. K., Bult/e('l r. 
Lawdeshaync, I1905J 2 Ch. 418; Eaton r. Buchanan, 
[1911] A. C. 253. 


3923. .] — Re Salmon, Priest v, 

Uppleby, No. 3877, ante. 

3924. Waiver of lien — What amounts to — 

Obtaining order against trustee for payment into 
court.] — A trustee under a will committed a breach 
of trust by lending trust moneys to his co-trustee 
upon a mtge. for a term of years. An administra- 
tion suit was instituted, & ho was ordered to pay 
the money into ct. He sold part of the mtged. 
property under a power of sale in the nitgo., &, 
on the application of two of the crstuis que trusty 
the proceeds were paid into ct., subject to an 
order that they were not to be x^i’id out without 
the consent of the purchaser. The trustee’s solrs. 
refused to give u}) the mtge. deeds unless ui)on 
payment of their bUl of costs : — Held : by institut- 
ing an administration suit, & obtaining an order 
against the trustee personally for jiayment of the 
trust moneys into ct., which order had not been 
obeyed, the eesluis que trust had not waived their 
right to pui'sue the trust money into the un- 
authorised investment. — Francis v. Francis 
(1854), 5 He G. M. .te G. 108 ; 43 E. R. 811, L. JJ. 

E. Proof in Bayderupivy. 

3925. When beneficiary may prove — Improper 
investment.] — lie Strahan, Ex p. Geaves, No. 
3757, ante. 

3926. After adoption of improper invest- 

ment — For whole amount of trust fund.] — He 
Lake, Ex p. Howe, No. 3878, ante. 

3927. For damages for Improper 

Investment — Measure of damages .] — -Be JjAKE, 
Ex p. Howe, No. 3878, a)de. 
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8e(jt. 1.— what constitutes. 

Hub-sect. 1. — In General. 

3928. Deviation from terms of trust.] — Legacy 
of £1,000 laid out by one who had the care of the 
legatee, being an infant, otlierwise than apx)ointed 
by the will must bo answered by liiiri who so laid 
it out. — Corbett Franklyn (1670), Cas. temp. 
Finch, 250 ; 23 E. R. 137. 

3929. .] — Wliatever a trustee does to 

X)revent the intention of liis testator is a breach of 
trust & ought to be set aside. — ^A.-G. v. Young 
(1733), 2 Com. 423 ; 92 E. R. 1142. 

39 3(). ,] — Testator devised his real estate 

to his nojiliew, <& authorised the trustees of his 
will to give up tlie tenancy of a farm of which he 
was tenant in favour of the nej^hew, provided the 
landlord would accept him as tenant, & in that 
event he berpieathed to the nephew the stock upon 
the farm. -After testator’s death it ai)pcared that 
if the nejdiew was accei)ted by the landlord as 
tenant & so took the stock on the farm, there 
would he scarcely anything left for the other 
legatees under the will, some of whom were the 
sisters of the nephew. One of the trustees, who 
was also the landlord’s agent, informed the land- 
lord of the circumstances. The landlord said that 
unless the nephew acted fairly &> lionourably he 
would not let him have the farm. The trustee 
told the nephew of what the landlord had said, & 
offered to let him into possession of the farm, & 
to pay him £200 out of testator’s estate, if he 
would give up the real estate of testator in favour 


of the other legatees. The nephew thereupon 
executed a deed whereby bo released testator’s 
real estate to the ti*ustees, upon trust to sell & to 
pay £200 to the n(jphew, & to divide tlio residue 
of the x>i’o(5e('ds among the other legatees. He 
had no independent professional advice in the 
matter. Tie was aft-orwards accepted as tenant 
of the farm. On a bill to set aside the deed ; — 
Held : the trustees had been guilty of a breacli 
of trust, & the deed ought to be set aside, with 
costs as against them. — Ellis v. Barker (1871 ), 7 
Ch. App. 104 ; 41 L. .T. Ch. 04 ; 25 L. T. 688 ; 20 
W. R. 160, L. JJ. 

3931. Unless necessary in Interests of bene- 

ficiaries.] — A trustee is not in all cases, to be made 
liable upon the mere ground of liaving deviated 
from the strict letter of his trust ; for such 
deviation may be necessary or beneficial t-o the 
interests of the cesfuls que trust ; but when a 
trustee ventures to deviate from the letter of his 
trust, he does so under the obligation <fe at the 
peril of afterwai’ds satisfying the ct. tliat the 
deviation was necessary or beneficial. — Harrison 
V. Randall (1851), 9 Hare, 397 ; 21 L. J. Ch. 294 ; 
10 Jur. 72 ; 08 E. R. 502. 

Annotation : — Mentd. Rowley r. Rowley (185 4), 23 L T. 

O. S. 55. 

3932. Loss of trust fund.] — Where a portion of a 
trust fund has been lost, that is primd facie a breacli 
of trust <fc a sufficient ground for the apxiointment 
of a receiver on an interlocutory application. — 
Evans v, Coventry (1854), 5 He G. M. & G. 911 ; 


PART VII. SECT. 1, SUB-SECT. 1. 

3928 I. Deviation from terms of trust v. Thompson & M*Namara (1851 ), 2 I. <^. R. 26. — IR. 
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Trusts and Trustees. 


Sect, 1. — What constitutes : Sub-secis. 1, 2, 3, 4, 6 
ft- C.] 

3 Eq. Kep. 545 ; 24 L. T. O. S. 180 ; 19 J. P. 37 ; 
3 W. K. 149 ; 43 E. R. 1125, L. JJ. 

Annotations : — Refd. Kearns v. Loaf, jlldobort v. Koanis 
(18(11). 1 Hem. & M. C81 ; lie State Fire IiiHoe. (18fi5), 
2 New Hop. 5G5. Mentd. i ?0 Eufflish & Irish Church Ac 
ITnivorsIty Assce. Soc. (1802), 1 Hein. & M. 70; He 
Albert Life Assce., Bell’s Case, Kerr’s & Stubb’s Cases, 
Bleackloy’fi Case, Cralff’s Kxors.’ Case, Wilson’s Case 
(1870), L. R. 0 Eq. 700. 

3938. Assignment of trust.] — Brad well v. 
Catchpole (1700), 3 Swan. 78, n. ; 30 E. R. 781. 
Annotation : — Befd. Munch v. Cockerell (1836), 8 Sim. 219. 

3934. ,] — A. being impropriator of a parish, 

demised part of the tithes to certain parishioners 
as trustees for one thousand years, who redemised 
the same to liim for nine hundred & ninety-nine 
years, under a yearly rent of £50 payable to the 
trustees as a provision for a preacher to be 
nominated by the trustees. The heir of A. after- 
wards sold the rectory to B. & the representative 
of the surviving trustee was prevailed upon to 
assign B. the right of nominating the preacher. 
From the date of the original demise &, for forty 
years & upwards after tlie latter transaction, the 
preacher was constantly nominated by the 
parishioners ; but upon a contest between tliem 
A, B. it was held that the riglit of nomination was 
absolutely in the trustees, <te that the assignment 
of that right was a breach of trust. — Foley v, 
A.-G. (1721), 7 Bro. Pari. Oas. 219 ; 3 E. R. 102, 
H. L. 

Annotations : — Apld. A.-a. r. Scott (1750), 1 Vos. Son. 41.3. 
Refd. Jir SI. S(ei»l»cn, (V)leinan Sticct, He St. Mary the 
Virpln, AMcrmonbury (1888), 31) Ch. I). 402. 


Sup-sect. 2. — Failure to Coni’rol Trust 
Property. 

3935. Whether amounting to breach of trust.] — 

SiTTiTON V. Rawlings, No. 4()75, po^t. 

3936. .] — A debt sc'cured on mtge. of a 

trust fund was assigned to tw-ij tiaistees on the 
trusts of a marriage settlement, whereby it was 
declared that the receipt of the two trustees should- 
be a sutBcient discharge for the money. The 
trust ee& of the mtged. fund sold out a sum suflicient 
to discharge the debt, paid it to one of the 
trustees of the marriage settlement without the 
knowledge of the other, or of th(5 restuis quo trusty 
taking the receqit of the former only. The money 
being misapplied & lost : — Held : the money must 
be paid over again, <fc that with costs of suit. — 
Hall v, Franck (1849), 11 Beav. 519 ; 18 B. J. Ch. 
302 ; 13 L. T. O. S. 338 ; 13 Jur. 718 ; 50 E. R. 
918. 

3937. .] — II., by a voluntary deed, assigned 

{inter alia) moneys secured on mtge., notes of 
hand, furniture, & other effects, to W., up<m tru.st 
for himself ^ the settlor, for life, A after his death 
upon i rust, among other payments, to pay £40 to 
pltf. He afterwards devised & bequeathed aU 
his proi>erty, real & personal, upon trusts in which 
pltf. took no interest. Upon a bill Hied by her to 
have the general tiaists of the previous voluntary 
settlement carried into execution : — Held : the 
trustee, wht^ was himself the principal cestui que 
trust, having concuired in allowing the settlor to 
receive moneys thereunder, & having joined with 
him in committing a broach of trust, was liable 
to pltf. — Parnell v. Kingston (1850), 3 Sm. & G. 


337 ; 28 L. T. O. S. 217 ; 2 Jur. N. 8. 864 ; 4 
W. R. 794 ; 06 E. R. 684. 

3938. .] — Negligence cannot be imputed to 

trustees for leaving (iocuments of title in the hands 
of one of their number & allowing him to receive 
the income, A no authority to deal with the 
property can be implied, even in favour of a bond 
fide purchaser from such trustee. — (^ottam v. 
Eastern Counties Ry. Co. (1860), 1 John. & II. 
243 ; 80 L. J. Ch. 217 ; 3 L. T. 466 ; 0 Jur. N. 8. 
1367 ; 9 W. R. 94 ; 70 E. R. 737. 

Ann^taiions : — CoDSd. Johnston v. Renton, Johnston v. 
Pai’sey (1870), L. R. 9 Eq. 181. Refd. Stackhouse v. 
Jorsoy (1801), 30 L. J. Ch. 421. Mentd. Carshore v. N. E. 
Ry. (1885), .54 L. J. Ch. 760: Barton v. L. & N. W. Ry. 
1888),38 Ch. D. 144 ; Sheffield Coi-pn. v. Barclay, 119031 2 
C. B. 580. 

Trust property left with agent.] — See 

Part V., Sect. 6, sub-sect. 2, B., ante. 

.] — Compare Executors, Vol. XXIV., 

pp. 676-079, Nos. 7022-7047. 

Liability for acts of co-trustee.] — See Sect. 3, 
suh-.soct. 4, post. 


Sub-sect. 3. — Negligence. 

3939. Test of negligence — Course of court under 
similar circumstances.] — Where trustees have a 
discrt‘tion, the test of a negligent breach of tiaist 
is, what would have been tlie course of the et. 
under similar circumstances ? -Warner v. Tork- 
ington (1835), 4 L. J. ('h. 193. 

3940. When amounting to breach of trust — 
Gross negligence amounting to fraud.] — A 
ti*u.stee IS only answerable for fraud, or a gross 
neglect, which is equal to fraud ; A therefore 
where trust money is suffered by a trustee to 
remain in tlie hands of A. with tlie privity A 
approbation of the patties bem^ticially interested, 
instead of laying it out in a purcliase pursuant to 
marriage artiides, A A. becomes insolvent ; the 
trustee is not in this case answerable. — Allen v. 
Hancorn (1775), 7 Bro. Pari. (Vis. 375 ; 3 E. R. 
243, IT. li. 

3941. Particular instances — Settlement of ac- 
counts— Allowing balance to remain against factor.] 

~ The mere fact of trustees allowing balances to 
remain against their factor at the annual settle- 
ment of his accounts, where it is impossible to 
include his whole receipts A payments for the 
year, is not a bread i of trust, or such culpable 
neghgonce as would make them liable for the 
ultimate balances due from him to tlie trust ; 
secus, if they assented to his contrivances to retain 
larger balances than were necessary for the 
management of the trust. — Home v. Pringle A 
Hunter (1841), 8 Cl. A Fin. 264 ; 2 Robin. App. 
384 ; 8 E. R. 103, H. L. 

Annotations :—'RetA. ’Foplis v. Humdl (1854), 19 Bcav. 423 ; 

Carruthors v. Camithers, [1890] A. C. 650. Mentd. 

Skefflngloii r. Budd (1 8 12), 0 CU. & Fin. 219 ; Campbell v. 

Poliak. [1027] A. C. 732. 

3942. Failure to get in trust moneys.] — 

A., a woman, being entitled to a bond debt due to 
her from B., by a settlement made on her marriage, 
A dated in 1829, assigned it to a trustee upon 
trust for A. for her life, for her sepai'ate use, with 
remainders over. In 1836, a part of the debt was 
paid to A. A her husband. In 1842, 0. was 
appointed sole trustee of the settlement. In 
1843, A. charged her life interest in the bond debt 
in favour of D., by way of collateral security for a 


PART VII. SECT. 1, SUB-SECT. 2. 

3936 i. Whether amonniinu to breach 
of (nisi. I— A ndkrson r. Hmai.t. (1833), 
11 Sh. (Ct. of SoBR.) .382.— SCOT. 

3936 li. — — .] — M'NiooL’s Execu- 


tor V. M‘Nicol (1893), 20 R. (Ct. of 
Sobs.) 386 ; 30 8c. L. R. 428.— SCOT. 

PART VII. SECT. 1. SUB-SECT. 8. 

a. When amounting to breach of 


trust — Gross negligence amounting to 
wilful default .] — Oarruthers v. Cairns 
(1890), 17 R. (Ct. of Sess.) 769 ; 27 So. 
L. R. 640.— SCOT. 

b. Ttegree of care required .] — The 
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debt due from her husband to D. In 1843, B. 
died, & A. took out administration to B. Bill by 
D. against C. to enforce the security, charging him 
with wilful default for omitting to got in the part 
of the debt paid to A. & her husband, & the 
residue of the del^t due from the estate of B. : — 
Held : 0. was not liable. — Thackwetx v. 

Gardiner (1861), 6 De G. & Sm. 68 ; 21 L. .1. Ch. 
777 ; 19 L. T. O. S. 101 ; 16 Jiu*. 688 ; 64 E. B. 
1017. 

3943. .] — Westmoreland r. Hol- 

land, No. 4416, 'post. 

3944. Mortgage — Absence of clause pre- 

cluding power of leasing.] — A trustee is not ^ilty 
of negligence merely because he does not insist on 
having in the mtge., either {a) a clause precluding 
the mtgor. from granting occupation leases under 
Conveyancing Act, 1881 (c. 41), s. 18, or (b) a 
covenant by the mtgor. to keep the mtged. here- 
ditament in repair. — SiiAW v. Cates, [1909] 1 (di. 
389 ; 78 I.. J. Ch. 226 ; 100 1.. T. 146. 

Annotations: — Refd. Jie Solomon, Noro v. Meyer, [19121 
1 Ch. 261 : Re Ilrooken, Brookes v. Taylor (J914), 68 
Sol. Jo. 286. 

3946. Absence of covenant to repair.] 

— Shaw v. Cates, No. 3944, ante. 

3946. By sub-demise — Failure to in- 

quire whether consent of lessor necessary.] — 

Property held under a lease which contained a 
covenant against underletting without the consent 
of the lessor, & a clause of forfeiture in case of 
any breach of covenant, was moi’lgagod by sub- 
demise to the trustees of a co.’s debentui’o stock 
deed. The deed comprised a number of other 
properties. The trustees made no inquiry as to 
•whether the lessor’s consent was necessary to the 
sub-demise Held : tlio trustees had been guilty 
of negligence, & tlie ct. was precluded from giving 
tliem, under Conveyancing Act, 1892 (c. 13), s. 4, 
relief against the forfeiture. — M atthews ??. Small- 
wood, [1910] 1 (.'h. 777 ; 79 L. .7. Ch. 322; .wb 
nom. Matitiews v. Smallwood, Smallwood v. 
Matthews, 102 L. T. 228. 

Annotations : -Beld. IltjTfl v. Whaley, [1918] 1 K. B. 448 ; 
Davenport v. RinJth, [1921] 2 Ch. 270: Atkin v. Koho, 
[1923] 1 Ch. 622 ; Fiiller’a Theuiro A” Vaiitievillc Co. r. 
Rofo, [1923] A, C. 435. Mentd. Samuel e. Dnmns, [1924] 
A. C. 4.31. 


Sun-sECT. 4 .— Investments. 
See Part VI., Sect. 7, anie. 


Sub-sect. 5. — Leasing. 

Power of leasing generally.] — See Part V., 
Sect. 7, sub-scci. 1, a7de. 

3947. Lease by some trustees-j—KoTiiwELi. v. 
Hussey (1674), 2 Cas. in Ch. 202 ; 22 E. K. 911. 

3948. Renewal for benefit of trustee.] — If the 
trustee of a lunatic renew a lease for his own 
benefit, it is a breach of the trust . — Ex p. Phpii.ps 
(1742), 9 Mod. Rep. 367 ; 88 E. R. 605, L. 0. 

3949. Failure to renew.] — Settlement of a re- 
newable lease in trust out of the rent & profits to 

E ay the charges of renewal, & subject theret-o for 
usband & wife successively for life, remainder to 


the first son at twenty-one. The trustees having 
neglected to renew, are answerable as for a breach 
of trust & liable to pay the son the amount of 
what he Iiad laid out in procming a renewal. — 
Montp’ORD (Lord) v. Cadogan (Ix)Rd) (1816), 2 
Mer. 3 ; 19 Ves. 635 ; 34 E. R. 661, L. 0. 


AnnoiaiionA Consd. Blchard‘?on v. Jonklns (1868). 1 Drew. 
477. Befd. Shaft CRlnny v, Marlborowh (1833), 2 My. & K. 
Ill ; Jones v. Jones (1846), 7 L. T. O. S. 1.57 ; Adey r. 
Arnold (1852), 2 Do G. M. & U. 482: DughcB v. Wells 
(1852), 9 Haro, 749 ; Holland r. Holland (1869), 4 Ch. App. 
450, n. ; Isaac v. Wall (1877), 46 L. J. Ch. 570 ; Re 
l*arkora. Ex p. Shtppard (1887), 19 Q. B. D. 84. 

8960. Sub-lease In breach of trust.] — P. being 
lessee of two houses, underlet one to S, & cove- 
nanted to indemnify her against the rent reserved 
by the original lease. S. bequeathed that house, 
which was numbered four, to P., in trust for L., 
appointed P. her exor. P., ns the ex or. & trustee 
of S.’s will, executed a deed which purported to be 
an assigmnent, by him to L., of number four, for 
the residue of the term granted to S. After that 
P. bequeathed IIjc two houses to his exors , upon 
certain trusts. 

After his death, his exors. & trustees demised 
the house number four to L,, for the then re- 
mainder of the term granted to S. : — Held : L. 
could not make a good title to that house, because 
the legal estate was merged by the bequest made 
by S. to P,, the immediate reversioner, <fe, there- 
fore, tlio assignment executed by P. was in- 
opeicative ; <fc because the demise made by the 
exors. & trustees of his will was a breach of trust. — 
Law V. TTrlwin (1848), 16 Sim. 377 ; 12 .Tur. 

1012; 60 E. R. 919. 


Sub-sect. 6. — Mortgages. 

Power of mortgaging generally.] — See Part IV., 
Sect. 7, sub-sect. 0, aiite, 

3951. Sale before day of redemption— By trustee 
for mortgagor & mortgagee.] — Phtlpot v, Her- 
bert (1722), 2 iOq. Cas. Abr. 746 ; 22 E. R. 683. 

3952. Release of mortgaged property — To enable 
tenant for life to lease.] — ^Pltf. was tenant for life 
in possession with power of leasing of certain 
premises, subject to a mtgo. charge in trustees. 
The trusts of the mtge. were for pltf. <fc wife for 
their respective lives, with remainder to tJioii* 
unborn children. To enable pltf. to grant a lease 
of a portion of the property in mtge., the trustees 
& pltf. & wife, as ccfiiviti que trust, joined in re- 
leasing that i)ortion from tlie mtge.; &- idif. 
thereu])on agreed to grant a beneficial lease under 
the power of such portion to deft. Upon an 
objection taken, in a suit for specific performance, 
to the title to grant the lease, on the ground that 
the release of the mtge. would bo inoperative as 
against the wife A ulterior cesfvw que trust 
Held : whether this was or was not a breach of 
trust on the part of the trustees, there being no 
legal title by wliich the position of tlie lessee could 
be alTected, a ct. of e(iuity would under no circum- 
stance.s interfere witJi the title of the lessee, 
therefore, the objection could not be supported. — 
Hawes v. Beits (1848), 17 L. J. Ch. 316, 322 ; 13 
1.. T. O. vS. 481 ; 12 ,Tur. 709, Iv. C. 


ot. will not exact from trustees more 
oarefuJ conduct than a prudent man 
would bestow In the inanaf?emout of 
his property. — Guisholm v, Barnaiip 
(1864), 10 Gr. 479.— CAN. 

PART VII. SECT. 1 , SUB-SECT. 6. 

3949 i. Failure to renew,] — When a 
renewable lease Is vested In trustees, 
upon trust to pay rent & renewal fines, 


they are gruilty of a Ilaprrant broach of 
trust, If they permit the tenant for life 
to take & use the rents, & nesrlect to 
take out renewals. — Towni.kt v. 
Bond (1843), 4 Dr. & War. 240; 2 
Con. & Law. 393. — IR. 

PART VII. SECT. 1, SUB-SECT. 6. 

0 . Morigage to raise money to bring 
land on register.] — It Is a breach of 


Irust for trustees, there being no avail- 
able income, to mortgage the trust 
estate for the purpose of raising money 
to pay the expenses inourred by thorn 
In bringing land forming part of the 
trust estate under Transfer of Land Act, 
1890 . — Crout V. BEiaSBL, 11909) 
V. L. Jl. 207.~AUS. 

d. Taking <t' a8si>gnino mortgages in 
own name.] — CuMMiNo v. Landed 



966 


Trusts and Trustees. 


Sect, 1. — W?iat constitutes ; Suh-secia. 0, 7, 8 9.] 

3953. Assignment of mortgage for value.] — 

Cory v. Eyre (1863), 1 De G. J. & Sm. 149 ; 46 
E. R. 68, L. JJ. 

Annotations ; — Apprvd. Shropshire Union Ilys. & Canal Co. 
r. R. (187/j), L. K. 7 H. L. 496. Consd. Bradley «. lUehes 
(1878), 9 Ch. D. 189 ; Re Vernon, Ewcns (1886), 33 Ch. D. 
402. Apld. Carrltt v. Real & I’ersonal Advance Co. 
(1889), .58 L. J. Ch. 688. Consd. Taylor u. London & 
County Banking Co., London & (bounty Banking Co. r. 
Nljcon, [19011 2 Ch. 231 ; Walker u. Linojn, [1907) 2 Ch. 
104. Apld. Hill V. Peters, [1918] 2 Ch, 273. Refd. Allan 
u. Scolt (186.5), 12 L. T. 449 ; Perrin v. Burbey, [1869] 
W. N. 1 60 ; H\mter u. Waltere, Curling v. Walters, Darnell 

V. Hunter (1870), L. R. 11 Eq. 292 ; Dixon v. Miiekleston 
(1872), 8 Ch. App. 15o ; Taylor v. RubsoII. [1891] 1 Ch. 8. 

3954. Omission of power of sale.] — Farrar v, 
Barraclough, No. 4440, post. 

3955. ,1 — The absence of a power of sale in 

a mtge. deed of trust funds, does not show a breach 
of trust. - J^ocKHAiiT V. Reilly, Reilly v. Lock- 
hart (1866), 24 L. T. O. 8. 316 ; 3 W. R. 227, 
L. C. ; suhsequmt proceedings (1867), 1 De G. & J. 
404, L. C. 

3956. Acceptance of lower rate of Interest after 
default.] — The rate of interest on the mtge. was to 
be 6 per cent., but, if paid within two months, 
4 per cent. ; the exor., in settling accounts with 
the mtgee., only charged 4 per cent., though the 
payment was not within the two months ; the 
legatees under the will objected that this was a 
breach of trust : — Held : not to be a breach of 
trust, but a proceeding according to the usual 
course of dealing between mtgor. mtgee. — Booth 
V. Alington, Alington V. Booth (1866), as re- 
ported in 26 L. .T, Ch. 138 ; 28 L. T. O. 8. 211 ; 3 
Jur. N. 8. 49, I.. C. 

Annotations 'Uenid. Miller v. Huddlostone (1868), 16 

W. R. 478 : De Lisle v. Hodges (1874), L. R. 17 Eq. 410 ; 
OilboH V. Whitfield (1882). 52 L. J. Ch. 210 ; WiWu w. 
Keurick (1885>, 31 Ch. 1). 658 ; Re Saundors-Davies, 
Sauuders- Davies v. Saundora-Davios (1887), 34 Ch. 1). 
482 ; Re Cnuldas, Re Smith, Cruddaa v. Smith (1900), 69 
L. J. Ch. 355. 

3957. Neglect to enforce payment of debt & 
Interest.] — A wife was entitled to an annuity for 
her separate use, which was payable out of a 
mtge. on her husband’s estate. The wife lived 
with her husband & was maintained by him. The 
wife’s trustee neglected to enforce payment of the 
mtge. <fc interest : — Held : liable for the broach of 
trust. — Payne v. Little (1858), 26 Beav. 1 ; 53 
E. 11. 796. 

Annotation : — Consd. Dixon v. Dixon (1878), 9 Ch. D. .587. 

Negligence In mortgaging.] — See Nos. 3944, 3946, 
ante. 


Sub-sect. 7. — Sale. 

Power of sale, generally.] — Sec Pari V., Sect. 7, 
sub-sect. 2, ante. 

3958. Sale at undervalue — ^Test of adequate 
price.] — Upon a bill filed against trustees, charging 
breaches of trust in soiling at an undervalue : — 
Held : the marketable value, & not a valuation, 
was the test of adequate price. — W ilton v. Hill 
(1855), as reported in 26 L. T. O. 8. 253 ; 4 W. R. 
66 . 


3959. .] — 8. in 1810 bought the messuage 

in fee for £462. I’he p^ice paid to A. & B. by C., 
upon the sale of it to him in 1856, was only £73 4s., 
& the contract price between C, & pltf., in 1859, 
was £350 : — Held : the inadequacy of the price 
at which A. & B. sold constituted a breach of 
trust. — Stevens?;. Austen (1861), 3 E. & E. 685 ; 
30 L. J. Q. B. 212 ; 3 L. T. 810 ; 7 .Tur. N. 8. 873 ; 
121 E. R. 600. 

Annotation: — Refd. Oshomo to Rowlett (1880), 13 Ch, D. 

774. 

3960. .] — Re Millichamp, Goodale v. 

Bullock (1887), 3 T. L. R. 619. 

3961. Sale by trustee In bankruptcy.] — 

Where a sale of a bkpt.’s estate has been fraudu- 
lently made at an undervalue by the trustee the 
ct. may in lieu of setting aside the sale, give 
damages against the persons liable for the breach 
of trust. — Ite Gallard, Ex p. Gallard, [1897] 
2 Q. B. 8 ; 00 L. J. Q. B. 484 ; 76 L. T. .327 ; 45 
W. R. 556 ; 13 T. L. B. 310 ; 41 Sol. Jo. 407 ; 

4 Mans. 52. 

Depreciatory conditions.] — See Part V., Sect. 7, 
sub-sect. 2, G. (d), ante. 

3962. Sale in accordance with terms of power — 
But prejudicial to beneficiaries.] — Circumstances 
in which the exercise of a power of sale, although 
not inconsistent wdth the terms in wliich the power 
is created, would notwithstanding be a breach of 
trust. 

The trustees cannot justify the sale which it is 
the object of this suit to prevent unless the sale 
Avas determined upon as the c/iiise most for the 
benefit of the \cestuis queirti'^t] (Wigram, V.-C.). — 
Marshall v. Sladden (1849), 7 Hare, 428; 19 
L. J. Ch. 57 ; 14 Jur. 106 ; 08 E. R. 177. 
Annotations : -Refd. Barnes r. Addy (1873), 28 L, T. 398. 

Mentd. Kovnell v. Sprye (1849), 8 Hare, 222 ; A.-G. v. 

Chostorfleld (18.54), 18 Beav. 590; Barker Loader 

(1872), L. R. 16 Eq. 49 ; Welse f. Wardlo (1874), L. R. 19 

Kq. 171 ; Tabor v. Cunningham (1875), 24 W. 11. 153. 

3963. Condition for personal benefit of trustee.] — 

In July, 1884, P., wlio was entitled in foe to a 
beerhouse at B., as trustee, agreed to sell the same 
to iiltfs., but he declined to complete the purchase, 
& pltfs. threatened him with legal proceedings. 
Subsequently fresh negotiations wore entered into 
for the purchase of the property, & on Dec. 20 
P. authorised his solr. to sell to pltfs. for £1,000 
on condition that they relinquished any right of 
action they might have against him. At that 
time £1,000 was the best price obtainable for the 
property. Pltfs.’ solrs. wore authorised to make 
a contract for pltfs. On Dec. 24, P.’s solr. wrote 
to pltfs.’ solrs., “ I now send you for approval 
draft contract containing tlie terms on which P. 
is willing to sell this property to your clients 
My client declines to produce an earlier title than 
that stated in the commencement of the title 
in the draft contract.” The draft contract con- 
tained stipulations as to payment of i^rice & com- 
mencement of title, but it contained no provision 
as to the relinquishment of any right of action. 
The contract was shortly after returned by pltfs.’ 

PART VII. SECT. 1, SUB-SECT. 7. 
39601. Sale at undervalue.] — Conciiv. 
Western Trust Co., [192.5] 3 D. L. R. 
1117 ; [1025] 2 W. W. R. 678.— CAN. 

3960 11. .] — Negligence hy trus- 
tees in relation to a sale resulting in a 
sale of trust property at a greatly less 
price than otlierwlso would have been 
obtained is a broach of tnist. — T oko 
Reihana r. Moore (1890), 8 N. Z. 
L. R. 315.— N.Z. 

h. Contracting to sell trust estate at 
future daie.\—lt Is a breach of trust 
for trustees with a power of sale to 
enter Into a contract binding them or 


Banking & Loan Co. (Ont.) (1893), 22 
S. C. R. 216.— CAN. 

e. Mortgage for erection of suitable 
building on trust property — Property 
'not saleable.] — Trustees, under trust 
for sale, made every effort to sell 
the trust prijperty, but It was found 
not to be saleable as it stood, & they 
were advised to erect a suitable 
building upon the property & then 
offer It for sale. This they did, raising 
the money by a mtge. upon the pro- 
perty, & a sale was effected at a reason- 
able price : — Held : although the trust 
for sale did not authorise the execution 


of a mtge. by the trustees, defti 
having acted as prudent vendors in tl 
host interests of the estate, wtto n 
guilty of a broach of trust. — Banne 
MAN V. Binks (1925), 57 O. L. R. 265.- 
CAN. 

f. Loan on second mortgage.] — 
loan of trust funds on a second intfi 
is not, of itself, & In the absence 
other clroumstances, a bi*oach of tnif 
— SMITHWIOK V. 8MTTHWTCK (1861), 
I. Ch. R. 181 ; 13 Ir. Jur. 282.— IR, 

g. Payment to solicitor of propos 
mortgage.] — Campbell v. flrL\NDK 
(1895). 13 N. Z. L. R. 757.— N.Z, 
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solrs. approved. Upon P.’s refusal to complete, 
pltfs. brought an action against him for specific 
performance : — Held : there was no concluded 
agreement between the parties ; the draft contract 
was not in accordance with the authority given to 
P.’s solr. Qu. : whether an agreement in accord- 
ance with such authority would have been a breach 
of trust. — Bushbll v. Pocock (1885), 53 L. T. 860. 

3964. Sale of annuity.] — I vie v. Ivie (1738), 1 
Atk. 429 ; 26 E. K. 274, L. C. 


Sub-sect. 8. — Releases and Compbomises. 

3965 . When amounting to breach of trust — 
Release — Securities.] — Joint exors. in trust for an 
infant ; one of them broke his trust in scaling a 
release, by which the infant lost £000. Decreed 
that tlie release should be set aside & that the 
£000 should be made good to the estate of the 
infant, either by him to whom the release was given 
or by the trustee. — Jennings v. Uorges (1079), 
Cas. temp. Finch, 428 ; 23 E. R. 233. 

3966. .] — A trustee in a recognis- 

ance releases it without any consideration. 
Decreed to pay the principal & interest not 
exceeding tlie penally. — Jevon v. Bush (1085), 1 
Vern. 342 ; 23 E. R. 508, T.. C. 

Annotation : — Reid. Goodrlght d. Hoolo v. Sales (17G7), 2 

Wlls. 329. 

3967. .] — A general release, given by 

a trustee in fraud of liis trust, is void. — Manning 
t;. Cox (1823), 7 Moore, 0. P. 017 ; 1 L. J. O. S. 
0. P. 36. 

3968. Compromise.] — An exor. cannot 

compromise a debt duo from himself to the estate. 
Such a transaction will be treated as a breach of 
trust, without inquiring whether or not it is bene- 
ficial to the estate. — Dj<] Goudova v. De Cordova 
(1879), 4 App. Cas. 092 ; 41 L. T. 43 ; 28 W. R. 
105, P. C. 

3969. Necessity for negligence.] — 

Testator whoso assets consisted of heritable 
A personal i^roperty used in his business by 
trust disposition & settlement disinherited the 
children oi his first marriage & his daughter 
by his second marriage, leaving them nothing 
whatever, & dhected his trustees to pay to his 
wife an annuity of £300 per annum during her 
life, an annuity of £200 to his son J. H. his 
wife during tlieir lives, & to convoy to his son O. 
the whole residue of his estate, “ but always with 
A under tlie burden of the liferent to my wife of 
iny properties in Glasgow A Girvan A also under 
burden of the payment of the annuities to my wife 
A to my son A his wife.” ’I’lie disinlieritcd 
cliildren, uiion the deatli of testator, threatened to 
take legal proceedings to set aside his disposition 
on the ground of want of cajiacity A undue 
influence, A also claimed to recover their legitim 
share of his assets. The trustees, one of whom 
was applt., acting on the advice of a law agent of 
Jiigh standing A acknowledged character in the 
profession, compromised the claims, A borrowed 
the sum required to carry out the compromise on 
the sccuiity of the heritable estate. They also 
allowed the son G. to take possession of the 
business without making the annuities to the son 
J. A his wife primary real burdens on the heritable 
subjects. After a few years the business failed, 
A there was not sufficient to pay the annuitants : — 


Held : applt. was not liable for breach of trust, for 
there was no proof that he A his co-trustees in 
agreeing to A carrying out the compromise had 
been guilty of negligence. — Eaton v. Buchanan, 
[1911] A. C. 253. 


Sub-sect. 9. — Destruction of Remainders. 

3970. When amounting to breach of trust.] — 

Cole v. Moore (1607), Moore, K. B. 806 ; 72 E. R. 
917, L. G. 

Annotation : — Befd. lie Sheppard’s Trusts (1862), 31 L. J. (3h. 
788. 

3971. ,] — Davis v. WEiiD (1683), 2 Cas. in 

Oh. 144 ; 22 E. R. 880 ; sub nom. Davies v. Weud, 

1 Vern. 181 ; 1 Eq. Cas. Abr. 386. 

Annotation: — Consd. Moody v. Walters (1809), 16 Vos. 283. 

3972. .] — Tipping v. Piggot (1711), Gilb. 

Ch. 34 ; 1 Eq. Cas. Abr. 385 ; 25 E. R. 25, L. C. 

Annotations : — Befd. Mansell v. Mansell (1732), Cas. temp. 
Talb. 252 ; Garth v. Cotton (1753), Dirk. 183; Barnard 
V. Large (1781), 1 Bro. C. C. 534 ; Moody v. Waltci’S 
(1809), 16 Vos. 283. 

3973. .] — Trustees in a will, to support 

contingent remainders, join with the tenant for 
life in a conveyance, whereby the contingent 
remainders are destroyed before they come in 
esse ; this is a plain broach of trust, A whoever 
claims under such conveyance, having notice of 
the trust, shall be liable to make good the estates. — 
Gorges v. Pye (1712), 7 Bro. Pari. Cas. 221 ; 
3 E. R. 144, n. \j. ; ajfg. S. C. sub nom. Pye v. 
Gorge (1710K I P. Wms. 128. 

Annotations: — Befd. Thorriby v. Flrctwood (1720), 1 Stra. 
318; Mansell v. Mansell (1732), 2 1>. Wms. 678 ; Garth 
V. Cotton (1753), 3 Atk. 751 ; Barnard r. Largo (1781), 1 
Bro. C. C. 534 ; Moody v. Walters (1809), 16 Vos. 283. 

3974. .] — MaiTiage settlement on the hus- 

band for ninety-nine years, if ho so long lived, 
remainder to trustees to preserve contingent 
remainders, remainder to the heirs of the body 
of the husband by the wife, remainder to IIkj heirs 
of tlie husband. Tliere is issue two sons A a 
daughter, llusband A trustees with the eldest 
son, join in a fine ; it is a good bar A no breach of 
trust, the eldest son joining. Tenant in tail 
joining with the trustees for preserving contingent 
remainders prevents any breacli of trust. — Elie 
V. Osborne (1717), 2 Vern. 754 ; 23 E. R. 1093 ; 
sub 7wm. Else v. Osborn, 1 P. Wms. 387, L. C. 
Amwiations : — Consd. Mansell v. Man«cll (1732), 2 P. Wins. 

678 ; Parkhurst v. Smith (1741), Wllles, 327 ; Moody v. 
Walters (1809), 16 Vph. 283. Befd. Smith d. Dormer v. 
ParkhouBo (1740), 7 Mod. Rep. 366; Barnard v. Large 
(1781), 1 Bro. C. C. 534 ; Doe d. Comberboeh v. Perryn 
(1789), 3 Term Rep. 484; Doe d. Winter v. Pcrratl, 
Doe d. Vinev v. Porratt, Goodtitlo d. Slade v. Perratt 
(1826), 5 B. & C. 48. 

3975. .] — Trustees for supporting contingent 

remainders joining to destroy tliein, guilty of a 
breach of trust, A no diversity whether the settle- 
ment be voluntary, or for a valuable consideration, 
or by will only, — Mansell v. Mansell (1732), 
Cas. temp. Talbot, 252 ; 2 P. Wms. 678 ; 2 

Barn. K. B. 187 ; 2 Eq. Cas. Abr. 748 ; 24 E. R. 
913, L. C. 

Annotations: — Consd. Savage v. Taylor (1736), Cas. temp. 
Talb. 234. Befd. Symance v. Tattam (i737), 1 Atk. 613 ; 
Garth v. Cotton (1753), 3 Atk. 751 ; Laiifloldo d. Ban ton 
V. Hodges (1773), LolTt. 230; Barnard v. Largo (1780), 
Amb. 773 ; Moody v. Walters (1809), 16 Vee. 283. 

3976. .] — This ct. will not compel trustees 

to join in a sale, which will not only destroy con- 
tingent remainders, but all the uses in a marriage 


their successors to sell the trust pro- 
perty at a future date at a price 
presently fixed without exorcising any 
Judgment at that date whether the 
sale would then be beneficial to the 


evstuis qiic trust. — lie Stethenson’h 
SF.n'LED Estatjes (1906), 6 S. R. N. 
S. W. 420 ; 23 N. S. W. W. N. 153. — 

AUS. 

k. Sale to cestui que trust — Jwi- 


prorimciUs hy rcstvi que trust — Allov'- 
atuT for.] - Peqt.ky V. Woods (1867), 
li Gr. 47.—CAN. 

1. Sale without authority .] — Adams v. 
Adams (1907), 2 E. L. R. 280.-~CAN. 
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Sect. 1 . — What constitutes : Suh-sects, 0 & 10. Sect. 

2 : Sub-sect, 1.] 

settlement, for they are guilty of a breach of trust, 
in joining to destroy contingent remainders, 
whether the settlement be voluntary, for a valuable 
consideration, or by will. — 8 ym;a.nce v. Tattam 
( 1737), 1 Atk. 013 ; 20 E. R. 385, L. C. 

AnnolaHon: — Dbtd. Moody v. WolLora (1809), 10 Voa. 283. 

3977. .] — Trustees to preserve contingent 

remainders joining in a recovery held with reference 
to the circumstances A; occasion no breach of trust. 
— Moody v. Walters (1809), 10 Ves. 283 ; 33 
E. K. 992, L. C. 

Annotations: — Refd. Blhcoe v. Perldns (1813), 1 Vcs. & B. 

485 ; Doe d. Leos v. Ford fl853), 2 K. & B. 970. Mentd. 

T’yiko V. Waddlngrhani (1852), 10 Hare, 1 ; Collard v. 

Sampson (1853), 4 Do G. H. & G. 224 ; Bull v. HutchouB 

(18(?3). 8 L. T. 716. 

3978. .] — Testator devised real estates to 

trustees & then- heirs, duinng the life of his brother 
&: until payment of his debts & legacies to apply 
the rents in payment of such debts & legacies, & 
then to pay them to his brother for life, &, after 
the decease of his brother 6c such payment lie 
devised the estate to the heirs of the body of bis 
brother, &- in default to his owu right heirs : — • 
Held : the trustees having conveyed to the brother 
the legal estate for Ids life & he having suffered 
a recovery, the heirs of the body were not barred, 
because the legal estate to the brother for life 6l 
the legal remainder to the heirs of his body had 
become vested by different instruments, <fe also 
because it was the duty of the trustees to preserve 
the contingent estates, & that it was tlicrefore 
a breach of trust in them to convey the legal 
estate to the brother. — Collier v. McBean (1806), 
31 Beav. 420 ; 0 New Hep. 192 ; 34 L. .1. Ch. 55.5 ; 
12 L. T. 790 ; 11 .Tur. N. S. 692 ; 13 W. R. 700 ; 
55 E. R. 700 ; affd, on otlier grounds, 1 Ch. App. 
81, L. JJ. 

Annotations: — Refd. Collier v. Walter*? (1873), L. 11 17 E(j. 

2 >2, Mentd. BoioJoy r. Caiter (18C9), 4 CJi. Apj). 230. 


Sub-sect. 10.— Other J^abtjculah Breaches. 

3979. Whether equitable waste.] — Equitable 
waste is a breach of trust, & the assets of testator are 
answerable for such breach of trust. — Ormonde 
(Marquis) v. Kynersley (1820), 6 Madd. 369; 
50 E. R. 930. 

Annotations IP, Kiughani v. Loo (1846), 15 Sim. 396. 

Consd. I’owys v. Blu^avc (1854), Kay, 495. 

3980. — Al^y, tenant for life of an estate, 
subject to a condition not to commit wast?*, 
married ; A;, during the coverture, her husband 
cut & sold timber on the estate : —Held : the con- 
dition was not in the nature of a trust, conse- 
quently, neither the wife nor lier estate, but the 
husband alone, was answerable for the waste.— 
Ktngiiam V. J.EE (1840), 15 Sim. 390 ; 10 B. ,1. Ch. 
49 ; 8 L. T. O. S. 369 ; 11 ,Jur. 4 ; 00 3^. R. 073. 
Annotation : — Consd. Powys r. Blacrravo (1854), Kay, 495. 

3981. Appointment of sole trustee — Two trustees 
required by settlement.] — Wliere by the terms of a 
settlement it appears to be the int<;ntion of the 
parties that there should at all times be two trustees 
of the property comprised in the settlement, the 


appointment of a single trustee in the place of two 
original trustees, & tho transfer by tnem of the 
tmst property to such single trustee, is a breach 
of trust, & the original trustees are responsible 
accordingly. — H ulme v. Hulme (1833), 2 My. K. 
682 ; 39 E. R. 1105. 

3982. Unnecessary deposit with bankers.] — 

Testator died in Mar. 1823, & in Jan. 1824 & Jan. 
1825, the exors. & trustees deposited part of tho 
assets in the hands of bankers, on their notes 
caiTying interest ; tho banker's failed in Nov. 1825, 
& no necessity having been shown for such deposit, 
the trustees were held personally responsible for 
the loss. — Darke v, Martyn (1839), 1 Beav. 626 ; 
48 E. R. 1044. 

Annotation Wilks v. Groom (1850), 25 L. J, Ch. 

724. 

3983. Advance of trust fund by one trustee to 
another.] — Advance by one trustee to another of 
trust fund. Bond void at law in what manner 
available in equity. Release of sui'oty where con- 
ditions have not been complied with. 

M. being suddenly called upon to pay a sum 
of money, applies to W.,an aged female, by letter, 
to join him in a bond to secure that amount, 
promising to save her harmless. A few days after- 
wards M. willi his son, C., called upon W. & pre- 
vailed upon her to execute a bond for £10,000, 
leaving blanks for the obb gee’s name & rate of 
interest ; which was done without the knowledge 
of her solr. M. & S. were trustees of the marriage 
settlement of B. 6c his wife, A it was proposed by 
8. to B. that a suHicieut quantity of stock standing 
in the names of M. & S. forming part of the settled 
properly, should bo sold out to meet the demand ; 
B. consented, on condition that S. should secure 
the amount by obtaining a mtge. in the names of 
8. & M. The stock was sold out with the consent 
of B. & wife, & the blanks of tho bond were then 
filled up by inserting tho name of B. as obligee, 
& tlie rate of interest, but no mtge. was taken by 8. 
B. died in 1841, having appointed S. with two 
others, his exors., who proved his will, & con- 
ceiving B.’s estate bound to M. & S. as trustees of 
tlie settlement, paid the debt which they supposed 
duo, 6c then filed their bill against W. as surety to 
the bond, & M. as the principal: — Held: the 
trustees had committed a breach of trust in advanc- 
ing the money to one of tJiemselves without taking 
proper security. — Squire v. Whitton (1844), 1 
H. L. Cas. 342, n. ; 3 L. T. O. 8. 238 ; 9 E. R. 789 ; 
affd. on other grounds (1848), 1 H. L. Cas. 333, 
H. L. 

Annotation : — Mentd. Hambro v. Hull & London Fire Inaoe. 

(1858), 28 L. J. Ex. 62. 

3984. Assignment of wife's property subject to 
restraint on anticipation.] — R., by deed, assigned 
property in Scotland to B., as trustee, with a 
dii’ection to pay to his sister R., a married woman, 
during her life, the nett income of the property, 
or such part of it as he might deem necessary for 
the support of her 6c her family ; & he thereby 
declared tho provision for R. to be purely ali- 
mentary, 6c exclusive of the marital right of her 
then or any future husband, & that it should not 
be assignable, or subject to any deed which either 
she or such husband might grant in relation thereto, 


PART VII. SECT. 1, SUB-SECT. 10. 

m. ltrin{)iiw proitrriy under Ixcal 
Pro])cHy Act.] — Whom truBtees luidvr 
a will Hell lutid which they have uo 
pover to H(‘1J tc on difecoveriny: their 
dlBahility obtain a rocouveyanco, they 
caimot he charged with wilful default, 
although the land bO Improperly sold 
& obtained back agrain has in the 
meantime lieen brought under Real 
Droperty Act. — S t. Gkorok r. Bub- 


Mtrr (1871), 5 S. A. L. R. 77.~AUS. 

n. Arrangcintni vdth lessee to cvtir 
inio iiossessum .] — Trustees of a will 
who lease a propeKy to a lessoe, who, 
while tho Jenee is still subsisting, they 
think may not bo able to pay bis 
rent, cannot bo said to act in breach 
of ti-ust by entering into possession 
of the property by agreement with tho 
lessee, if they have an honefit belief 
that it is for the benefit of the trust. 


although there may be no express 
power under the will to make arranga- 
nieute witli lessees or to accept sur- 
renders of leaKos. — U mpuelby v. Gkey 
(1898), 24 V. L. 11. 979.— AUS. 

o. Investing tmst rnoneya outside 
Stale .] — It Ih not per se a broach of 
trust for Victorian trustees to in vest 
trust moneys out of Vlotoria, there 
being nothing in the lustrument 
ci’eatlng the trust to forbid thoir 
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or debts which they might contract. Advances 
were made by A. to the husband of R. for the 
support of liis family, & on other accounts, to 
secure the repayment of wliich B., with R.’s 
consent, executed to A, a deed of assignation of 
her interest in the trust property, reserving £00 per 
annum for aliment to R. & her family ; — Held : 
the execution of the deed of assignation was 
ultra vires of B., & a breach of trust on his part, & 
the deed was wholly invalid as against R. — 
Rennib V, Ritchie (1846), 12 Cl. & Kin. 204 ; 8 
E. R. 1379 ; sub nom. Ritchie v. Rennie, 9 Jur. 
435, H. L. 

Aniwtations :~'Retd. Hood Barrs v. Hcrlot, [1896] A. C. 

174 ; Rt Iluaii, Warre v. Rxish, [1922] 1 Oh. 302. 

8985. Denial of status of cestui que trust.] — 
Where trustees, upon some doubts entertained by 
themselves as to the status of a person claiming a 
sum, part of the fund in their hands, refused to 
jiay him, & tlie status was afterwards satisfactorily 
established, the trusl>ees were ordered to pay the 
sum, with 6 per cent, thereon, the accoimt to be 
taken with rests, & all the costs of the suit. 

A breach of trust, of the grossest description, 
has been established against all the parties (Knioiit 
Bruce, V.-C.).— Hutchins v. Hutchins (1851), 17 
L. T. O. ft. 190 ; 15 Jur. 800. 

3986. Refusal to pay sum due to cestui que 
trust — No specific appropriation.] —An action on 
the cose for broach of duty is not maintainable by 
a ccstms que trust i^ainst lus trustee, where tlio 
only breach complained of is the non-payment of 
money which the trustee holds, as such, to be paid 
by him to the cestui que trust, but wliicli he lias not 
specifically appropriated for that purpose.-- 
Edwards v. Lowndes (1852), 1 E. A II. 81 ; 22 
L. J. Q. B. 104 ; 20 L. T. O. ft. 1.54 ; 17 .J. P. 213 ; 
17 .Fur. 412; USE. R. 367. 

Annulafions Refd. li. r. Balby Worksop Turnpike Boed 

Tnisteos (1 853), 22 Jj. .T. Q. B. ] (54 : Saii&om v. bt. Jjconard. 

Shorodllch (1869), L. 11. 4 O. T. 654. 

3987. Payment of money to cestui quo trust — 
Settlement made In anticipation of marriage — 
Marriage not celebrated.] — A fenui sole, in con- 
templation of a marriage with T., vested personal 
property in trustees, upon trust for tlio sole benefit 
of herself, her exors., etc., until her marriage, if 
any, with subsequent trusts for her issue. She 
never married T., but before her marriage with M. 
the trustees handed over to her a part of the 
fund : — HeM : the trusts were to arise on any 
marriage ; & the trustees liad committed a breacli 
of tinist for which they werij answerable. — 
M‘Donnell V, HESiiiKicE (1852), 16 Beav. 316; 
22 L. J. Ch. 342 ; 20 L. T. O. ft. 164; 16 .Jur. 
1148; 61 E. R. 812; sub nom. Ma(’Dunexl v. 
Hesilrige, 1 W. R. 71. 

3988. Assignment of trust fund arising from 
irrevocable voluntary settlement.] — A. by a 

voluntary deed assigned a mtge. debt <fe securities 
to E. upon trust for A. for life, remainder upon 
trust-s in favour of L. A her children. She after- 
words assumed to cancel & revoke this deed, ^ 
to assign the property therein comprised upon trust 
for the sole use & benefit of E. Previously to 


the marriage of E. with her present husband P. 
the property in question was made the subject of 
settlement. Upon a bill filed by L. & her children 
to have tlie trusts of the voluntary settlement 
carried into execution : — Held : P. was liable to 
make good the trust fund under the voluntary 
deed, in assigning which E. liad been guilty of a 
breach of trust.— L anji am v. Puue (1857), 20 
L. T. O. S. 171 ; 3 Jur. N. ft. 704 ; 5 W. R. 640, 
L. C. & L. J J. 

3989. Improper exercise of discretion— Discre- 
tionary power of advancement.! — restator by liis 
will left all liis property to trustees to stand 
possessed of tlie income thereof m trust for his 
two daughtoi's in equal shares, upon certain 
other trusts after tlieir death. There were trusts 
for their maintenance^ up to the age of twenty-one, 
Ac after attaining that age they were to be paid the 
income for their scjiarate use & not by way of 
anticipation. The trustees were fuiiher em- 
powered “ to apply in or towards the advancement 
in life of each daugliter a sum not exceeding £600 
of her presumptive share,” A tliey weie to be ” the 
sole judges of the advisability of such jiaynient A 
of what, the term ‘ advancement in life ’ might 
signify.” After the dauglitias had each attained 
the age of twenty-one, then* respectiv^e sliares 
having in consequence become vested, A the 
younger daughter had iiiarried, the trustees, at 
their request, paid to them two sums of money, 
under the power of advancement above set out, 
which they handed to tlie husband of the married 
daughter, to be used by him for tJie lauposes of his 
business, A he, with their consent, paid these two 
sums over to oni‘ of the trustees to whom he owed 
money in respect of his business -Held : even 
assuming the trustees to be empowered to make 
such a pa> ment at a time when the shaies were 
actually vested, notwitlistanding the use of the 
words “ presumptive share ” in the advancement 
clause, the payment was not made bond fide for 
the advancement in life of the daughters, A the 
trustees in making it wore guilty of a breach of 
trust. — Molyneux o. FijiITchek, [1898] 1 Q. B. 

1 648 ; 67 L. J. Q. H. 392 ; 78 L. T. Ill ; 40 W. R. 
576 ; 14 T. L. IL 211 ; 42 ftol. Jo. 254. 

3990. Bringing up children in Immoral home 
—Trust to maintain, educate, & bring up.]— A 
trustee who, in puisuanco of a trust to maintain, 
educate, A bring up infants, brings them up m an 
immoral home, commits a breach of trust, — lie 
(1„ [1899] 1 Ch. 719 ; 68 L. J. Ch. 374 ; 80 L. T. 
470 ; 47 W. R. 491. 

3991. Failure to deduct income tax from annuity.] 

— He ftHAue, RrrKirrr v. RicKirrr, No. 4081, posb 


ftECT. 2.— UABIUTY FOR BREACH OF TRUST. 

Sub-sect. 1. — In OIeneral. 

3992. General rule — All parties to breach of 
trust equally liable.]- -Every person who acquiies 
pei'sonal assets by a breach of trust ... is 
responsible to those who are entitled under the 


doing: HO.— 7?c Gibson, [1922] V. B. JJ. 

715.— AUS. 

p. Inducimi ro ‘tniskes in comimt 
fcainical hrvarh of trust.] -Scori- 
ELLIOIT V. HAT/IO PRAIHIE Co., LlD. 
(1913), 18 B. 0. R. 068.— CAN. 

q. Lending ndthout security.] — 
Maouirk V . Maguire A Toronto 
General Trusts Oorpn. (1921), 50 
O. L. K. 162.— CAN. 

r. Mixing trust property unfh own 
jjroperty.] — Itc Cowif/b I^tition 
(18k), 1. L. H. G Calc. 70 ; 7 C. L. 11. 


19.— IND. 

t. - — .1— Aciiuson V . Fair (1813), 
3 Dr. A War. 512. — IR. 

a. Failure to rcgisitr trust died.]— 
A tiubtec may, in HpecialciicimmtnneeH, 
bo bold roBponbildo for the noii-rtcriH- 
1 ration of the deed erentinjr the Inint. — 
MArNAM-vii\ r. Carry (1867), 1 1. K. 
Eq. 9 ; 18 Ir, Jur. 293.— IR. 

b. Fund lift undtr control of solici- 
tor .] — Whore a solr., in wIiobo hands 
moneys have boon placed by tnisteos 
for Investment at his dibcretion, 


niisappropriatoB part of the fund, tho 
tjiiHteeM aio irullty of a bi-each of 
tiUHt, & unibl roplai'c tho fmid. — 
lUYi.KY k Ta'ie r. Marshall (1884), 
2 N. Z. L. n. C. A. 277.- N.Z, 

0 . Authority to one trustee to draw 
rhupics .] anihorlty given to a 
bunk by trustees to honour the cheques 
of any one of them on tho trust fluids 
lb a bi’oaeh of trust, A is not tho less 
so where tho coimtei’slgnature of a 
clerk is rocniircd.— I’HAUiVZYN v, Mabon 
(1887), 5 N. Z. L. 11. 386 (S. C.).— N.Z. 
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Sect. 2. — Liability for breach of trust : Sub-sects. 1, 2 
cfe- 3, A. <Sc B. ; sub-sects. 4, 5, 6, 7 cfc 8.] 

will, if he is a party to the breach of trust (Leach, 
V.-C.).~Keane V. Kobarts (1819), 4 Madd. 332 ; 
56 E. R. 728. 

Annotations : — Consd. He Bliindoll, Bluncloll v, Blundell 
(1888), 40 Ch. D. 370. Reid. Wilflon v. Moore (1834). 1 
My. & K. 337 ; Fyler v. Fylor (1841), Jur. 187 ; A.-G. 
V. Chesterfield (1854), 18 Beav. 59G ; Gray v. Johnston 
(1868), Ij. R. 3 II. L. 1 ; Coleinan a. Bucks « Oxon Union 
Bank, [1807] 2 Ch. 243. Mentd. Russell v. Plaice (1854), 
18 Beav. 21. 

3993. ,] — There is no primary lia- 

bility in respect of breaches of trust, all parties 
to a breach of trust being equally liable ; & it is 
no objection to a suit brought by parties seeking 
relief against a breach of trust, that one of defts. 
against whom no rehef is prayed, may have been a 
])ai‘ty to such breach of trust. — W ilson v. Moore 
( 1833), 1 My. & K. 126 ; 30 E. R. 629 ; affd. (1834), 
1 My. & K. 337, L. 0. 

Annotations : — Apld. Gray v. Lewis (1869), L. R. 8 Eq. 526. 
Consd. Child V. 1 hurley (1880), 10 Ch. D. 151. Apld. 
Cowper V. Stoncham (1893), 68 L. T. 18. Reid. Folrho v. 
Hartwell (1839), 3 Jur. 791 ; Fylor r. Fyler (1841), 3 Bear. 
550 ; I’anncU v. Hurley (1845), 2 Coll. 241 ; Colllnson v. 
liister (1855), 20 Beav. 356 ; Rolfe r. Gregory (1863), 9 
L. T. 250* Macbryde v. EykjTi (1871), 24 L. T. 461 ; 
Foxton V. Manchester & LlveiT>oo] District Banking Co. 
(1881), 44 L. T. 406 ; Blyth v. Fladgate, Moigan v. Blyth, 
Smith V. Blyth, [1891] 1 Ch. 337 ; Soar u. Ashwoll, [1893] 
2 g. B. 390 ; Mara v. Browne (1 895), 73 L. T. 638. Mentd. 
Bank of Bengal v. hagan (1849), 5 Moo. Ind. App. 27; 
Pieicy V. F>um'y (1871), L. R. 12 Fq, 69. 

3994. .] — The rules of this ct. are 

perfectly well settled & ai'e the rules of honesty ^ 
fail* dealing that no party to an illegal or fraudulent 
contract can derive any benefit from it, that all 
persons who obtain possession of trust funds with 
a knowledge that their title is derived from a 
breach of trust will be compelled to restore such 
trust funds (Mauns, V.-C\). — Okay v. Lewis 
( 1869), L. R. 8 Eq. 626 ; 20 L, T. 282 ; 17 W. R. 
431 ; on appeal, sub nom. Gray v. Lewis, Parker 
V. Lewis (1873), 8 Ch. App. 1035, L. JJ. 

Annotations .‘—Mentd. Robson n. Dodds, (1869), 38 L. J. Ch. 

547 ; Re Dlsderl (1870), L. R. 11 Eq. 242 ; Hardy v. 
Metropolltun Lund & Finance Co. (1871), L. R. 12 K(|, 
386 ; British be American Telogi'apb Co. r. Albion Bank 
(1872), L. R. 7 Exch. 119 ; Laffitte v. l.afiltle (1873), 42 
L. J. Ch. 716; Mcrder v. Hooper’s Telegiaph Works 
(1874), 43 L. J. Ch. 330 ; Phuncr v. Gregoi-y (1874), 
L. R. 18 Eq. 621 ; MacDougall v. Gardiner (1875), L. R. 
20 Eq. 383 ; Russell r. Wakefield Waterw^oika Co. (1875), 
L. R. 20 Eq 474; Lloyd v. Dlnimock (1877), 38 J;. T. 
173; New Soinbicro Phosphate Co. v. Erlanger (1877), 
46 L, J. Ch. 425 ; Mercantile Investment Sc General 
Trust Co. V. River Plato Tru.st Loan & Agency Co., [1894] 
1 Ch. 578. 

3996. Effect of remuneration on liability.] — 

Semhle : the liability of a trustee is not increased 
by the fact of liis being remunerated for his service's. 
— JOBSON V. Palmer, [1893 J 1 Ch. 71 ; 62 L. J. Ch. 
180 ; 08 L. T. 797 ; 41 W. R. 264 ; 9 T. L. R. 106 ; 
3 R. 173. 

Annotation ; — Consd. Shepherd v. Harris, [1905] 2 Ch. 310. 

3996. .] — National Trustees (Jo. of 

Australasia v. General Finance Co. of Austra- 
lasia, No. 4360, post. 

3997. Nature of trust Immaterial.] — Trustees 
lent trust moneys on a second mtge. of house 
property greatly out of repair, & the principal part 
was lost : — Held : they wore liable as for a breach 
of trust, notwithstanding a trustee indemnity 
clause declaring they should not be liable for ‘the 
insufficiency or deficiency in value of any securities, 
except through their wilful default. 

In charging trustees for breaches of trust & the 
costs of suit, it is immaterial how the trust was 
created, & whether for valuable consideration, or 
by the voluntary gift of the trustees themselves. — 
Drosier V. Brereton (1851), 16 Beav. 221 ; 61 
E. R. 621. 


Sub-sect. 2. — Trustees. 
See Sect. 3, post. 


Sub -SECT’. 3. — Beneficiaries. 

A. In General, 

3998. Liability to refund — Action against de- 
faulting cestui que trust.] — Where one cestui que 
trust procures the trust money to be laid out 
improperly, & part of it is consequently lost, the 
other cesiuis que trust are entitled, as against him, 
in a suit properly constituted for that purpose, 
to have t heir shares of the trust money made good 
out of liis share of that which is ultimately 
recovered. But if the bill prays relief against the 
trustees only, the liability of the share of that 
cestui que trust cannot be enforced against him. — 
PhILLIPSON V. GAITY, GATT'Y V. PlIILLIPSON (1850), 
2 n. & Tw. 459 ; 47 E. R. 1703, L. C. 

Annotations : — Consd. Re MabHliigbord’s Sottlmt., Clark v. 

Troluwnoy (1890), 63 L. T. 29G. Reid. Norris v, Wright 

(1851). 11 Beav. 291. 

3999. Action against trustee.] — Piiillip- 

SON V. GATTY, GATTY V. PHILIdPSON, No. 4495, post. 

Liability to indemnify trustee.] — See Pait Vll., 
Sect. 4, sub-sect. 9, 2 )osi. 

B. Overj>ayment. 

4000. Whether beneliciary liable to refund.] — 

Where trustees, under an erroneous view of the 
effect of a will, pay to parties money to which 
they are not entitled, this et., in administering 
the estate, will compel a restitution A repayment, 

will give a lien on the other interests of sucli 
parties under the will, even as against an assignee 
lor valuable consideration. — D ibbs v. Goren 
( 1849), 11 Beav. 483 ; 50 E. R. 904. 

Annotations: — Distd. Re Horne, Wilson v. Cox Sinclair, 

[1905] 1 Ch. 76. Consd. Re Robinson, McLai’en v. Public 

Trustee, [1911] 1 Ch. 602. 

4001. .] — BAYNAitD V. Woolley, Wearing 

V. Baynard, No. 4662, post. 

4002. .] — An action brought in the Ch. 

Div. by one cestui que trust against another cestui 
que trust to recover money wrongly paid by the 
trustee to the latter under a common mistake of 
fact is in the nature of a common law action for 
money had & received, & the ct., acting on the 
analogy of 8tat. Limitations, will hold the claim 
to be barred after the lapse of six years. 

The case would be different if the claim were 
made in an action in which the ct. was administer- 
ing the trust estate. There, if there were assets 
tf> which the overpaid cestui que trust was entitled, 
the dt. would adjust the accounts as between the 
parties entitled, & lapse of time would be no bar. 

Where the ct. is administering the funds & 
adjusting the rights of the parties between them- 
selves in the ordinary course, if there are funds 
belonging to the person who has been overpaid, 
the ct. may so adjust the rights as to rectify the 
overpayment (Warrington, J.). — Be Robinson, 
McLaren v. Public Trustee, [1911] 1 Ch. 602 ; 
104 L. T. 331 ; 66 Sol. Jo. 271 ; sub nom. Be 
Robinson, McLaren v. Robinson, 80 L. J. Ch. 
381. 

A nnoiations : — Reid. Re Croydon, Hlncks v. Roberts (1911), 

55 Sol. Jo. 032 ; Re Rivers, PriUen v. Rivers, [1920] 1 Ch. 

320 ; Rc Mason (1928), 97 L. J. Cb. 321. 

4003. .] — Wliere the extrix. of the last 

surviving exor. of deceased testator had purported 
to appoint herself <fe others trustees of his will, 
which appointment was bad as to herself, but she 
had nevertheless acted as trustee stipulated 
that she should have the sole control of the income 
& in effect her hand made the improper distribu- 
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tion whereby she benefited : — Held : one of the 
other trustees so appointed was not debarred, 
merely by being a party to the overpayment of 
the income which had constituted the improper 
distribution, from having a proper adjustment 
made in respect of such overpayment. — lie Read- 
ing, Edmonds v. Reading (1910), 60 Sol. Jo. 655. 

4004. Overpayment retained out of future 

income.] — The exors. of a will wrongly paid the 
legacy duty payable in respect of the life interest 
in a settled legacy, bequeathed to special trustees, 
out of the capital of the settled legacy which, 
subject to the life interest, was to fall into residue 

be held in trust for testator’s widow for life & 
after her death for his brother absolutely. The 
widow & brother were two of the exors., the 
remaining exor, being also one of the special 
trustees, both of whom were solrs. In accordance 
with the provisions of Legacy Duty Act, 1700 
(c. 62), the duty payable in respect of the life 
interest should have been retained & paid by the 
special trustees in equal yearly instalments out 
of the income during the first four years of the 
life tenancy. 

The amount of the settled legacy less settlement 
estate duty & legacy duty was paid to the special 
trustees, h after the lapse of seven years the 
special trustee who made the wrong payment of 
duty sought to make the tenant for life recoui^ out 
of the income of the settled legacy the legacy duty 
so paid out of capital : — Held : the error must be 
rectified, & what had been overpaid to the tenant 
for life must, upon all proper adjustments being 
made, be retained out of future payments of her 
income. — lie Ainsworth, Finch v. Smith, [1916] 
2 Ch. 96 ; 84 L. J. Ch. 701 ; 113 L. T. 368 ; 31 
T. L. R. 392. 

Annntation : — Apld. lie Mu^grave, Machell v. Parry, flOlGl 
2 Ch. 417. 

4005. Trustee — beneficiary.] — Wliere a 

trustee, who was himself one of the beneficial ies, 
had inadvertently overpaid the other henelioiaries 
their shares of income, A died before any adjust- 
ment had been made : — II eld : the exors. of 
deceased trustee were not entitled to recover from 
the other beneficial ies the amounts so overpaid, 
or to have accrued or future income impounded 
till the shares were equalised, by reason of the fact 
that their testator himself was the person re- 
sponsible for the mistake that had been made. — 
Rc Horne, Wilson v. Cox Sinclair, [1905] 1 Ch. 
76 ; 74 L. J. Ch. 25 ; 92 L. T, 263 ; 53 W. R. 317. 

Annotations : — Distd. Ttc AlnHvvorth. Finch v. Smith, 119151 
2 Ch. 96; lie Reading, Edmonds v. Reading (1916), 60 
Sol. Jo. 655. Consd. fie Musgravo, MachoU v. Parry, 
[1916] 2 Ch. 417. Refd. lie Sharp, Hlckctt v. Rickett 
(1906), 75 L. J. Ch. 45H. 

4006. Bankruptcy — Liability of trustee 

In bankruptcy to refund.] — Testator devised real 
estate to his nine children nominal irn as tenants 
in common, giving a xiower to three of them to 
sell the whole to avoid the difficulties of partition. 
W., one of the three, conducted certain sales under 
the power, retained more than his share of the 
purchase-moneys, & went into liquidation. Further 
sales were effected, & out of the proceeds a further 
sum was paid to W.’s trustee in liquidation in 
respect of, & in excess of, his share : — Held : all 
purchase-moneys received by the trustees were 
impressed with a trust imder the will, & W.’s 
equitable interest therein was liable to recoup the 
other beneficiaries ; & this being so, the payment 


to his trustee in liquidation was made in mistake 
of law . — Re Brown, Dixon v. Brown (1886), 32 
Ch. D. 597 ; 65 L. J. Ch. 656 ; 64 L. T. 789. 
Annotations: — Mentd. He Grlffitha Cycle Corpn., Dunlop 
Pneumatic Tyre Co. v. Grifflths Cycle Corpn. (1901), 85 
L. T. 675 ; Welle v. W^elle, [19141 P. 157. 

4007. Payment to guardian as maintenance.] 

— Trustee having, by mistake, paid to the mother 
of a child, interest on a legacy to the child, which 
was contingent, the ct. held it to have been paid 
to the mother as guardian of the child, for main- 
tenance, & would not permit the trustee to recover 
back the moneys so expended. — Webb v. Brookes 
(1832), 1 L. J. Ch. 191. 


Sub-sect. 4. — ^Agents. 

Ste Part V., Sect. 6, sub-sect. 2, D., ante. 


Sub-sect. 6. — Bankers. 

See Bankers, Vol. III., pp. 123, 124, 125, 178, 
179, 181-187, 273, Nos. 8, 18-21, 327, 329, 343- 
369, 853. 


Sub-sect. 6. — Husband and Wife. 

See Executors, Vol. XXIV., pp. 668, 669, 
Nos. 6953-6962 ; Husband & Wife, Vol. XXVII., 
p. 218, Nos. 1894-1899. 


Sub-sect. 7. — Partners. 

Liability for acts of partners.] — See Partner- 
ship, Vol. XXXVI., pp. 376, 377, Nos. 533-539. 

After dissolution.] — See Partnership, Vol. 

XXXVI., p. 514, No. 1826. 

Partnership between solicitors.] — See 

Solicitors, Vol. XLIl., pp. 374, 375, 378, 380, 
Nos. 4236-4238, 4260, 4261, 4276. 

Liability of firm for acts of partners.] — See 
Partnership, Vol. XXXVI., pp. 370, 371, Nos. 
470-476, 

Liability of estate of deceased partner.] — See 

Partnership, Vol. XXXVI., pp. 386, 387, Nos. 
609-612. 

Liability of retired partner.] — Sec Partnership, 
Vol. XXXVI., p. 380, Nos. 667-570. 


Sub-sect. 8. — Other Persons. 

4008. Assignee.] — Both the trustee & the 
assignee are responsible to the cestui que trust for 
profits subsequent to an assignment in breach of 
trust. — ^Vandebende v. Levingston (1674), 3 
Swan. 625 ; 30 E. R. 999. 

4009. Trust for sale — Embezzlement of 

proceeds.] — Devise of real estate to truste€*8 to 
sell, & pay debts & legacies generally. Trustees 
sell, & embezzle part of the money. The pur- 
chasers not liable to the debts. — Rogers v. 
Skilucornb (1763), Amb. 388 ; 27 E. R. 127, 
L. C. 

Annotation : — Befd. Robluson v. Lowater (1854), 17 Bear. 

592. 

4010. Part of purchase-money 

unpaid.] — Trustees with a power to sell, & to 


PART VII. SECT. 2, SUB-SECT. 8. 

d. Execietor separating trust fund 
from general assets.] — Re Mouse's 
Estatf ( 1 998), 31 N. 8. R. (1 9 R. & G.) 
416.-— CAN. 

J — VOL. XLUI. 


e. Pxtrehaser of trust property unth 
notice of breach of (nm.}-— Where a 
urchasar of trust pi-opcrty, when 
o acquires the estate, has notice 
of a breach of trust, he becomes a 


trustee & liable & must account in 
the same manner as the person from 
whom he purchased. — Miller v. 
Drybpalb (1900), 40 N. S. K. 256. 
—CAN. 
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Sect. 2. — Liability for breach of trust : Sub-sect, 8. 

Sect 3 ; Sub-sect. 1, A. (a) (6) i. <fc w.] 

invest the proceeds in Govt, or real securities, sold 
the estate, & received only part of the purchase- 
money, but executed a conveyance to the pur- 
chaser, on the back of which was indorsed a receipt 
for the whole sum, which was signed by them all. 
This deed & the other title deeds, they retained as 
a security for the unpaid purchase-money with 
interest, & they entered into a written agreement 
with the purchaser that the deeds should remain 
with them as such security, that he should, 
if requii*ed, execute a proper mtge. This agree- 
ment was signed by the purchaser, & by the trustee 
in whose custody the deeds were placed. Eight 
years afterwards the purchaser paid the principal 
& interest of his debt to this trustee, & received 
from liim the deeds, including the conveyance 
with the receipt indorsed : — Held : by such pay- 
ment the purchaser did not discharge himself of 
his liability incurred by paHicipation in the 
breach of trust, & the trustee who received Ihe 
money liaving misapplied it & absconded, the 
purchaser was mode to pay it over again. — W ebb 
V. Ledsam (1855), 1 K. & ,T. 385 ; 1 Jur. N. 8. 
775 ; 00 E. K. 508. 

Amwtaiums ; — Consd. He Bellamy & Metropolituu Board of 

WoikH (1883), 24 Cb. D. 387. Refd. A*e Mower & Motro- 

polKaii Board of Works, He Mower 8i Same (1884), 27 

Ch. 1). 602. 

4011. Person procuring breach of trust — Loan.] 

— Eyi.eu V. Eyt^ek, No. 4107, post. 

4012. Payment to wrong person — By pro- 

duction of forged marriage certificate.] — Trustees 
who paid over the trust fund to wi’ong persons, 
trusting to a marriage certificate which iuinod out 
to be a forgery, made responsible for so much of 
Ihe trust fund as could not be recovered from 
those who had wrongfully received it. The 
father of the recipients, who had sent the forged 
certificate of his marriage to the trustees, was also 
made responsible for the money. — E aves v. 
Hickson (1801), 80 Beav. 130; 5 L. T. 598; 7 
Jur. N. S. 1297 ; 10 W. B. 29 ; 64 E. 11. 840. 
Annotations :-~'RelA. Bopgood v. Parkin (1870), L. 11. 11 

Eq. 71 ; Sutton v. Wildeie (1871), 26 L. T. 21)2. 

4013. Person conniving at breach of trust — 
Suppression of second marriage by wife — Know- 
ledge of husband.] — A., a widow, was entitled for 
life to certain property, under a will which con- 
tained a condition that, should she marry again 
without consent of the trustees, the property 
should go over to her children. Siie did marry 
again, A until her death concealed her marriage 
from the trustees. On bill filed by the trustees 
after her death : — Held : her second husband, 
who knew of the condition in the will, was bound 
lo refund that which tlie trustees had in ignorance 
of her marriage paid to her. — Charlton v. 
CooMBES (1863), 4 GifT. 382 ; 8 L. T. 663 ; 9 
Jur. N. 8. 904 ; 11 W. B. 1038 ; 66 E. B. 754. 

4014. Debtor to trust estate — Payment to party 
other than trustees.] — A., on her marriage, 
assigned a debt due to her from B. to three trustees, 
upon trust, when requested by her to call it in 
& invest it, & bold it in trust for A., her husband, 
&; children. B., with full notice but without such 
request, paid port of the money to the husband 
by order of the trustees, & other part to the 
trustees for the express purpose of being advanced 
to the husband in breach of trust. The money 
was lost ; — Held : B., as well as the trustees, was 


responsible for the breach of trust. — Andrews v, 
Bouspield (1847), 10 Beav, 611 ; 9 L. T. O. S. 
350 ; 60 E. B. 678. 


Sect. S.—UABILITY OF TRUSTEES. 

Sub-sect. 1. — Nature op Liability, 

A. Civil Liability. 

(a) In General. 

4015. Personal liability of trustee.] — Bemedy 
for a breach of trust is personal, & money pro- 
duced thereby laid out on an estate in Ireland, 
cannot be specifically followed. The party’s 
assets were, however, marshalled in favour of the 
claim. — Cox v. Bateman (1716), 2 Vos. Sen. 19 ; 
28 E. B. 13, L. 0. 

Annotations: — Befd. Adey v, Arnold (1852), 2 De G. M. 

& G. 432 ; Holland v. Holland (1869). 4 Ch. App. 450, n. 

4016. ,] — Breach of trust can fall only on 

the personal estate of a trustee. — V ernon v. 
Vawdry (1740), as reported in 2 Atk. 119 ; 26 
E. B. 474. 

Annotations : — Befd. Adey v. Arnold (1852), 2 Do G. M. & G. 

432; Holland u. Holland (1809). 4 Ch. Ann. 450, n. 

Mentd. Allfrey r. Allfrey (1849), 1 H. & Tw. 179. 

4017. ,] — B. advanced money to B. on the 

security of a memorandum by which B. declared 
himself to be a trustee for B. of the moneys to bo 
received on a bill of excliange of which B. was the 
holder. B. represented that both the drawer & 
the acceptor were men of property, knowing at 
the time that they were insolvent A the bill was 
worthless : — Held : B. could maintain a suit in 
equity to make B. pei*sonally liable for tlie amount 
of the advance. — B atvtsiiire v. Bolton (1869), 
L. B. 8 Eq. 291 ; 38 L. J. Vh. 691 ; 21 L. T. 60 ; 
17 W. B. 980. 

Annotations : — Mentd. Hill v. Lane (1870), L. R. 11 Eq. 

215 ; Fcunolly v. Kan^-colot (1871), 19 W. 11. 060. 

4,018. Public trust.] — Certain of the 

trustees imder an Act of Parliament for making a 
road, the fund provided by the Act being neither 
sufficient nor available for the object until the 
completion of the road, raise money on their 
personal credit to carry on ti)o work, A afterwards 
bring an action against the other trustees who had 
attended any of the meetings for payment of an 
equal proportion each of the whole expense of the 
road, or at least for a proportion of the expense 
authorised at the meeting or meetings which they 
attended ; — Held : the mere fact of i)resence at 
meetings did not constitute a primd facie ground 
of personal liability. — H tcginh v. Livingstone 
( 1816), 4 Dow. 341 ; 3 E. B. 1180, H. L. 
Annotations: — Befd. Sprott v. Powoll (1826), 3 Bing. 478; 

PaiTott V. Eyre (1833), 3 L. J. C. P. 3 ; Wilflon v. Goodman 

(1844), 4 Hare, 54. 

4019 Liability at common law.] — M egod’s 
Case (1686), Godb. 64 ; 78 E. R. 40. 

4020. .] — Jevon V. Bush (1685), 1 Vern. 

842 ; 23 E. R. 608, L. C. 

Annotaiiov : — Befd. Goodright d. Hoole v. Sales (1767), 2 

Wll8. 329. 

4021. .] — A trust is where there is such a 

confidence between parties that no action will lie, 
but is a case merely for the consideration of 
equity. — S turt v. Melltsh (1743), 2 Atk. 610 ; 
26 E. R. 766, L. C. 

Annotation : — Befd. Wilson r. Bury (1880), 6 Q. B. D. 618. 

4022. ,] — No action at law will lie against 

trustees, either by their cestui que trust, or, in case 
of his bkpey., by the assignees of such cestui que 


PART VII. SECT, S, SUB-SECT. 1.— A. (a) 

40161. Personal liamUy of trniHee.]~-ZwiCEJSRV. ZiNK (1871), 8 N. S. H. (2 G. & 0.) 291. —CAN. 
4015 li. ,] — Orr’b Trustees v. Orr (1861), 1 Stuart, 169. — SOOT. 
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truai , — ^Allen v. Imlett (1817), Holt, N. P. 641 : 
171 E. B. 870, N. P. 

4028. ,] — How is a trustee a debtor ? Can 

he be sued at common law ? I do not see how he 
can be a “ debtor ” for the money he is fraudu- 
lently dealing with is, at law, his own money. , . . 
Notwithstanding the high authority of the state- 
ment that has been referred to, Sharp v. Jackson^ 
No. 4030, po8ti I confess I do not understand it 
(Rigby, L.J.). — Be Lake, Ea^p. Dyer, as reported 
in, [1901] 1 K. B. 710, 0. A. 

Money had & received.] — See Contract, 

Vol. XII„ pp. 640-642, 663, Nos. 4492-4600, 
4693. 

Action by assignees of bankrupt.] — 

See Bankruptcy, Vol. V., p. 687, No. 6077. 

4024. Liability in equity.] — Sturt v. Melush, 
No. 4021, ante, 

4026. .] — Ramshibe v. Bolton, No. 4017, 

anie» 

(h) Belaiion between Trustee and cestui que trust. 
i. In General. 

4026. Whether debtor & creditor.] — Bridges 
V. Hincksman {circa 1864), cited in 6 W. R. at 
p. 34. 

Annotation : — N.F. Alexander v. Foster (1856), 5 W. R. 33. 

4027. .] — Alexander v. Foster, No. 4040, 

post. 

4028. .] — A cestui que trust is not a creditor 

of his trustee, nor is a trustee a ci*editor of his 
co-trustee (Iandley, L.J.). — Be Goldsmid, Ex p. 
TAYI.OR (1886), 18 Q. B. D. 295 ; 60 L. J. Q. B. 
195; 35 W. R. 148, C. A. 

Annoiationa : — Folld. He Hutchinson, Kx p. Ball (1887), 35 
W. R. 264. Apia. Pratt v. Inman (1889), 6 T. L. R. 91 ; 
Now, Pmnce & Garrard’s Trustee v. Hunting, [1897] 2 
Q. B. 19. Dbtd. He Lake, Kx p. Dyer, (19011 1 K. B. 710. 
{See [1901] 1 K. B. p. 715.) Reid. Sharp v. Jackson, 
[1899] A. O. 419; He Warren, Er p. Tiusteo, [1900] 2 
Q. B. 138; He Blackpool Motor Car Co., Hainllton v. 
Blackpool Motor Cor Co.. [1901] 1 Ch, 77. Mentd. He 
Mills, Ex p. Offlclal Receiver (1888), 58 L. T. 871 ; He 
Lane, Ex p. Gaze (1889), 23 Q. B. D, 74 ; He Blackhmn, 
Buckley's Case, [1899] 2 Ch. 72.5 ; He Cohen, Ex ij. 
Trustee, [1924] 2 Ch. 615. 

4029. .] — Payments made previous to 

bkpey. in restitution of a breach of trust by a 
person “ unable to pay his debts as they become 
duo ” cannot bo recovered by the trustee on the 
ground of fraudulent preference, since the relation 
of debtor & creditor has been held not to be 
created between co-trustees, or between a trustee 
& his cestui que trusty witliin the meaning of 
Bpkey. Act, 1883 (c. 62), s. 48. — Be Hutchinson, 
Ex p. Ball (1887), 36 W. R. 264 ; 3 T. L. R. 324, 
C. A. 

Annotations : — Apld. New, Pranco & Garrard’s Trustee v. 
Hunting, [189 7\1 Q. B. 607. Reid. He Lake, Ex p. Dyer, 
11901) 1 K. B. 710. 

4030. .] — The relation of debtor & creditor 

exists between a trustee & his cestui que trust. — 
Sharp v. Jackson, [1899] A. 0. 419; 68 L, J. 
Q. B. 866 ; 80 L. T. 841 ; 15 T. L. R. 418 ; 6 
Mans. 264, H. L. ; affg. S. C. auh nom. New, 
Prance & Garrard’s Trustee v. Hunting, 
[1897] 2 Q. B. 19, C. A. 

AnnotoHoTia : — Distd. Re Blackpool Motor Car Co., Hamilton 
V. Blackpool Motor Oar Co., [1901] 1 Ch. 77. Oonsd. Re 
Lake, Exp. Dyer, [1901] 1 K. B. 710. Mentd. Hermoux 
V. Harbord (1898), 14 T. L. R. 243 ; Re Bluokhum, 


Buckley’s Case. [1899] 2 Ch. 725 ; Re Vautln, Ex p. 
Saffery, [1900] 2 Q. B. 325 ; Taylor v. London & County 
Banking Co., London & Coimty Banking Co. v. Nixon, 
[19011 2 Ch. 231 ; Re Pldcock, Penny iTPIdcook (1907), 
61 Sol. Jo. 614 ; Wigan v. English & Scottish Law Life 
Assco. Assoon., [1909] 1 Ch. 291 ; Re Cozens, Green v. 
Brlslcv, [1913] 2 Ch. 478 ; RadclifPe v. Abbey Rood & 
St. John’s Wood Permanent Bldg. Soc., [1919) B. & 0. R. 
84; He Cohen, Ex p. Trustee, [1924] 2 Ch. 615; Re 
Hoyle, Ex p. Trustee, [1924] B. & C. R. 22 ; He Drage, 
Palmer & Roberts v. Knight (1926), 134 L. T. 706. 

4031. .] — It must now be taken, after what 

Lord Hai.8BURY said in the House of Lords in 
Sharp V. Jacksouy No. 4030, ante, that as between 
trustee & cestui que trust there docs exist the 
relation of debtor & creditor (Buckley, J.). — 
Be Blackpool Motor Car Co., Ltd., Hamilton 
V. Blackpool Motor Car Co., Ltd., [1901] 1 Ch. 
77 ; 70 L. J. Ch. 01 ; 8 Mans. 193. 

Annotation: — Apld. Re Lake, Ex p. Dyer, [1901] 1 K. B. 

710. (See [1901] 1 K. B. p. 715.) 

4032. .] — Re Lake, Ex p. Dyer, No. 4023, 

ante. 

ii. Nature of Debt Created. 

4033. Whether simple contract debt or specialty 
debt — General rule.] — (1 ) As a general proposition, 
it is clear that a breach of trust does not constitute 
a speciality debt (Lord St. Leonards, C.). 

(2) Wliere there has been a deed declaring the 
trusts amounting to a covenant ... & where 
there has been a debt by means of the trustee 
having money in his possession & applying it 
contrary to the manner in which under his hand 
he has covenanted to apply it, in such a case the 
liability has been hold to be a speciality debt 
(Lord St. Leonards, C.). — ^Adey v. Arnold 
(1852), 2 Do G. M. & G. 432 ; 20 L. T. O. S. 17 ; 
16 Jur. 1123 ; 42 E. R. 940, L. C. 

Annotatimis : — As to (1) Reid. Browo v. Cox (1855), 3 W. R. 
276. As to (2) Apld. RichardBon v. Jenkins (1853), 1 
Drew. 477 ; Wynch v. Grant (1854), 2 Drew. 312 ; Isaacson 
V. Harwood, Brooke v. Harwood (1868), 3 Ch. App. 225 
Holland v. Holland (1869), 4 Ch. App. 449. 

4034. Acknowledgment of trust money In 

deed.] — A. & B. art' trustees under a deed, by which 
neither of them is to answer for the other. A. 
receives a sum of money under the trust, gives a 
writing under hand & seal acknowledging it, & 
that B. had received no part of it ; A. never 
placed out ilie money, & dies ; this writing is a 
specialty & good against the exor., bub not against 
the heir ot A. ho not being mentioned in it.— 
Gifford v. Manley (173.6), Cas. temp. Talb. 109 ; 
25 E. R. 689, Ii. C. 

Annotations : — Apld. Brook r. Harwood, iKaacson v. Harwood 
(1868), 37 L. J. Ch. 209. CoDSd. Holland r. Holland 
(1869), 4 Ch. App. 450, n. Reid, blono v. Van Hoythuysen 
(1854), Kay, 721. 

4035. Deed poll.] — Testator be- 

queathed his personal estate to A., B. & 0. his 
exors., in trust to invest two sums of £600 in their 
names for his daughters for life, &, after their 
deaths, for theii* children. A. & B. alone acted. 
A. paid the interest of tlie two sums to the 
daughters, but did not invest the principal. B. 
executed a mtgo. to A. iSi C. for securing £1,300, 
part of testator’s estate possessed by him, & died. 
His exors. paid off the £1,300, & A. & 0. joined in 
assigning the mtge. to them & in signing a receipt 
for the money. A. died having executed a deed 
poll, reciting that testator gave all his personal 


4024 i. lAobilUy in equity. ] — Trustees 
& their representatives chargeable in 
equity for a breach of trust, though no 
benefit derived from It. — Adair v. 
Shaw (1803), 1 Sob. Sc Lot. 243.— IR. 

f. Trustee barrister or solicitor — 
Whether licibility increased .] — No in- 
creased liability attaches to a trustee 
from the fact of his being a barrister or 


solicitor. — Bennett V. Bennett (1875), 
1 V. L. R. 2B0.— AUS. 

PART VII. SECT. 3, SUB-SECT. 1.— 
A. (b) Ii. 

4038 1. Whether simple contract debt or 
specialty debt — Qeneral rule .] — A cestui 
que trust claiming compensation for a 
broach of trust against the ropresenta- 
tlvo of the trustee, can only come in as 


a simple contract creditor. — Keabnan 
V. Fitz-Simon (1793), 3 Ridg. Pori. 
Rep. 1.— IR. 

403311. .1 — Adalmfounded 

on a breach of a trust created without 
a specialty executed by the trustee is 
a Bunplo contract debt. — Brerxton v. 
Hutchinson (1854), 3 I. Ch. R. 361. — 
IR. 
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Sect. 8. — Liability of trustees : Sub-sect, 1, -4. (6) ii., 
(c) & (d), B. & C,\ 

estate to A., B. & 0. upon certain trusts men- 
tioned in his will, «fc acknowledging that A. had 
received the whole £1,800, & that C. joined in the 
assignment & receipt for conformity only : — Held : 
under the deed poll, the cestuis que trust of the two 
sums of £600 were specialty creditors of A. — 
Turner v, Wardle, Barker v. Wardle (1834), 
7 Sim. 80 ; 58 E. R. 767. 

Annotations : — Refd. Re Hawkfiworth, Lovell v. Sherwln 

(18.53), 2 W. 11. 34 ; Klchardson v. Jenkins (1853), 17 

Jur. 446 ; Holland v. Holland (1869), 4 Ch. App. 45(), n. 

4036. Mortgage to cestui que trust.] — 

A defaulting trustee, under a will, executed a deed 
under seal, whereby, after reciting that he held in 
his hands trust moneys to a certain amount, which 
he proposed to secure by a rntge. on his own estate, 
he conveyed certain property to the cestuis que 
trust by way of mtge. The deed contained a 
proviso for redemption & a power of sale, but no 
covenant to i:>ay the mtge. debt or interest. The 
mtged. estate was insufticient to cover the debt : — 
Held : the deed did not convert the debt into a 
specialty debt. — I saacson v. Harwood, Brook 
V. Harwood (1868), 3 Ch. App. 225 ; 37 L. J. Ch. 
209 ; 18 L. T. 622 ; 32 J. P. 279 ; 16 W. R. 410, 
L. J. 

Annotations : — Refd. Holland v, Holland (1869), 4 Ch. App. 

419; Kidd v. Doono (1871). L. K. 12 Eq. 89. Mentd. 

Firth y. Slingshy (1888), 58 L. T. 481. 

4037. Clause of indemnity In settlement — 

Trustees only accountable for money received.] — 
A clause in a marriage settlement, “ that the 
trustees should not be chargeable with or account- 
able for any money arising in execution of the 
trusts, but what the person or persons so to be 
accountable should actually receive,” docs not 
bind the trustees as a covenant ; but is a clause 
of indemnity, to take away that responsibility 
whicli each would be subject to for the acts of the 
otliers, were it not for this clause ; & only leaves 
each of them accountable for what he actually 
receives as for a simple contract debt. — B artlett 
V. Hodoson (1785), 1 Term Rep. 42 ; 99 E. R. 
962. 

Anriotaiions :—'RelCi. Wood r. Hardi«ty (1846), 2 Coll. 542 ; 

Adoy V. Arnold (1852), 2 Do C, M, & G. 432 ; Wynch v. 

Grant (18.54), 23 L. J. Ch. 834 ; Holland v. Holland (1869), 

38 L. J. Ch. 252. 

4038. Declaration by trustee.] — Adey v, 

Arnold, No. 4033, ante. 

4039. .] — (1) A trustee imder a deed, 

the terms of which would amount to the creation 
of a contract, is not a specialty debtor if he has not 
executed the deed, although he has acted under it. 

(2) The words ” covenant or agree ” are not 
necessary in a trust deed to constitute a specialty 
contract. A declaration by the trustee that he 
will stand possessed on certain trusts, etc., is 
sufficient. — R ichardson v. Jenkins (1853), 1 
Drew. 477 ; 17 Jur. 446 ; 61 E. R. 534 ; sub nom, 
Jenkins v. Robertson, 1 Eq. Rep. 123 ; 22 L. J* Ch. 
874 ; 23 L. T. O. H. 203 : 1 W. R. 208. 

Annotation : — Refd. Holland v, Holland (1869), 4 Ch. App. 

450, n. 

4040. .] — Trust property being vested 

in three trustees, a part of which is outstanding 


upon mtge., the mtge. is called in, the money 
received by one, & applied to his own use. He 
lives many years, & his exors., after his death, 
continue to pay the interest. His estate is in- 
sufOcient even to pay specialty debts ; & the 

master, in a suit in which his estate is adminis- 
tered, finds that the money so misapplied is a 
specialty debt due to the representatives of the 
surviving co-trustee. The trust deed, which was 
executed by the trustees, contained the words 
“ & it is hereby declared & agreed between & by 
all the parties hereto ” that the property should 
be held upon certain trusts. Exceiitions are 
taken to the master’s finding, for that he should 
have found that there was no debt, or if there 
was that it was not a specialty debt : — H eld : the 
trust deed constituted a covenant, being under 
hand & seal, & a contract between all the parties 
to it ; & there being a clear right to sue at law, 
this ct. in declaring that there was a covenant, 
could also allow such money so received & mis- 
applied as a specialty debt due from the estate 
of the deceased trustee, who received tlie money, 
to the estate of his surviving co-trustee. The 
breach of trust, if any, was not in allowing the 
receipt of the money, but (ho misapplication of 
it. — Alexander v. Foster (1856), 5 W. R. 33. 

404.1. Of acceptance of office.] — 

Wliere a trustee had executed a deed containing 
merely an appointment of him as trustee, & a 
declaration by him that he accepted the office : — 
Held: no covenant by him would be implied, & 
a claim for trust money received & misapplied 
by him would not constitute a specialty debt 
against his estate. — Holland v. Hoi.land (1860), 
4 Ch. App. 449 ; 38 L. J. Oh. 398 ; 21 L. T. 129 ; 
17 W. R. 657, D. JJ. 

Annotation : — Refd. Kidd v. Boone (1871), L. R. 12 Eq. 89, 

4042 , Trust created by deed.] — By deed 

between A. & B., it was agreed that a sum in the 
hands of A., but belonging to B., should be laid 
out in the funds, in A.’s name, in tnist for B. ; 
A. died, never having invested the money : — 
Held: B. was a sx^eeialiy creditor of A. for the 
amount. — Mavor v. Davenport (1828), 2 Sim. 


227 ; 57 E. R. 774. ^ , 

Annotations : — Refd. Re Hawkbworlh, Lovoll v. Shemln 
(1853). 2 W. K. 34 ; Holland v. Holland (1869), 4 Ch. App. 
450, n. 

4043. .] — The money due in respect 

of a breach of tiaist, whore the trust is created by 
instrument under seal, is a specialty debt. — Wood 
V. Hardisty (1846), 2 Coll. 542; 15 L. J. Ch. 
328 ; 7 L. T. O. S. 279 ; 10 Jur. 480 ; 63 E. R. 853. 


Annotatums : — Consd. Ilichard‘?on v. Jenkins (1853), 1 Drew. 
477. Refd. Re Hawksworth, Lovell v. Rherwln (1853), 
2 W. R. 34 ; Holland v. Holland (1869), 4 Ch. App. 


450, n. 

4044, No covenant by trustee.] — A 


breach of trust, where the trustees have executed 
the trust deed, but have not covenanted to per- 
form the trusts, only creates a simple contract 
debt against the trustees’ assets in respect of such 
breach.— Wynch v. Grant (1854), 2 Drew. 312 ; 
2 Eq. Rep. 1 135 ; 23 L. J. Ch. 834 ; 23 L. T. O. 8. 
153 ; 2 W. R. 486 ; 61 E. R. 739. 

Annotations : — Consd. Holland v. Holland (1869), 4 Oh. App. 
449. Refd. Kidd v. Boone (1871), L. R. 12 Eq. 89. 


40421. Trust created hy deed.] — trusts. A. & B. soalod & delivered the specialty debt, unless there bo In the 

Jajmeson V. Fahrer (1841), 3 I. Eq. R. deed, & afterwards misapplied the deed words from which a covenant to 

346. — IR, trust moneys: — Held: the oreach of perform that duty may be Impned.— 

4042 11. .1— N., reciting trust was a debt of A. & B. by specialty, Newport v. Byran (1866), 5 I. Ch. K. 

that ho was entitled to a simple con- not binding their heirs.— C ummins v. 119. — IR. 

tract debt due to him by his sons, A., Cummins (1845), 3 Jo. & Lat. 04. — g. Cestui que trust not a 

B., C., & D., who wore partners In covenantee.] — The Uabllily of trustees 

trade, assigned It to A. & B., upon 4044 I. No cav&nant by to a cestui que trust lor bro^h of tnwt 

trust, if they should think fit, to call trustee.] — More omission to perform a imdor a trust deed executed hy the 

in the same, invest it on good & solvent duty arising out ol a deed does not trustees & containing words of asre^ 

security, & hold same upon certain create a Utility la the nature of a ment by them, is not a specialty 
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4045. Deed not executed by trustee.] — 

Jenkins v. Bobbrtson, No. 4327, voat 

4046. Covenant tor turiher assurance.] 

— ^A., being indebted to B., made & executed an 
indenture between himself & C., to which B. was 
no party ; & thereby, after reciting that A. stated 
that he was indebted to B. in a certain specified 
sum, A. conveyed & assigned all his real & personal 
property to C. upon trust to sell, & out of the 
proceeds to pay the debt, & to pay the surplus to 

A. ; & the deed contained a covenant for further 
assurance ; — Held : the debt to B. was not 
converted into a specialty. — Stone v. Van Hey- 
THUYREN (1864), Kay, 721 ; 69 E. R. 307. 

4047. Recital of transfer of fund to 

trustees — Fund not transferred.] — S tory v. Gape, 
No. 4051, post, 

(c) Relation between Trustees inter se. 

4048. Whether debtor & creditor.] — Re Gold- 
SMID, Rx p. Taylor, No. 4028, ante, 

4049. .] — Re IIuTCiiiNeoN, Rx p. Ball, 

No. 4029, ante. 

(d) Joint and Several Liability. 

4050. General rule — Liability Joint & several.] — 

The liability of trustees in respect of a breach of 
trust is joint & several. — E dwards v. IIood- 
Barrs, [1905] 1 Ch. 20 ; 74 L. J. Ch. 167 ; 91 
L. T. 766 ; 21 T. L. R. 89. 

4051. Failure to get In trust money.] — 

(1) A marriage settlement of 1807, executed by 
all parties, contained a recital of the transfer of a 
sum of stock into the name of trustees. The 
stock never was transferred. The trustees died, 
one in 1827, the other in 1840. The person who 
ought to have transferred the stock became bkpt. 
in 1848, <& died in 1851, only a fourth part dividend 
being got in under his bkpey. : — Held : a bill filed 
in 1855 by a child of the marriage, who had 
attained twenty-one years in 1839, was not too 
late ; & the estates of the two trustees were 

declared to bo jointly & severally liable. 

(2 ) The recital of the transfer bound the trustees 
as much as an actual transfer, as in Knatchbull v. 
Fcarnheady No. 4325, post, & also rendered it 
unnecessary in the ccstuis que trust to make any 
further inquiry as to whether the fund had been 
transferred or not. 

(3) Qu. : whether the liability of the trustees 
to make good the lost fund was a specialty obliga- 
tion, or only on simple contract. 

(4) Qu. : as to the effect of the laches on the 
cestuis que trust other than pltf. — Story v. Gape 
(1856), 2 Jur. N. S. 706. 

Annotaiion : — As to (1) Reid. Brlttlobank v. Goodwin (1868), 

L. R. 6 Eq. 545. 

4052. Improper Investment.] — 

Trustees advanced trust money upon mtge. of 


properties consisting of an hotel & stables, & 
cottages & houses which were principally let at 
weekly rents. Valuers were employed, & the 
articulars of the several properties as furnished 
y the mtgors. were submitted to them, but the 
trustees did not make inquiiies for the pui-pose of 
verifying the statements made by the mtgors. as 
to the value or nature of the properties, or whether 
they were all let, or what was the amount of the 
outgoings payable. In their instructions to the 
valuers, they told them that the ml goes, were 
trustees, but they did not tell them, according to 
the rule laid down for trustees in lending on the 
security or house property, by Kay, J., in Re 
Olive, Olive v. Westerman, No. 3834, ante, that 
they did not desire to lend more than one-half the 
value. Neither did they call the attention of the 
valuers to circumstances which might affect the 
value. They also omitted to instruct the valuers 
to ascertain whether the particulars were correct, 
or what were the outgoings or average amount of 
repairs. In each case the valuers gave it as their 
opinion that a sum more than one-half of the 
value might be advanced on the security, & such 
a sum was in each case advanced. Shortly 
afterwards the mtgors. became insolvent. The 
several properties were put up for sale, but failed 
to realise the amounts advanced : — Held : the 
investments were improper ; the trustees had been 
guilty of negligence in not making inquiries as to 
the particulars & in not giving proper instructions 
to the valuers, & in acting upon valuations which 
under the circumstances they ought not to have 
acted upon, they were jointly & severally 
liable for the money lost. — Re Partington, 
Partington v. Alijsn (1887), 57 L. T. 654 ; 3 
T. L. R. 828 ; 4 T. L. B. 4. 

Annotaiion: — Reid. Shaw v. Catos, [1909] 1 Ch. 389. 

4053. .] — Re Somerset, Somer- 

set V. PouLETT (Earl), No. 4542, poAh 

Liability of partners.] — Sec Partnership, Vol. 
XXXVI., pp. 376, 377, Nos. 533-.539. 

Liability of directors of companies.] — See, 
generally. Companies, Vol. IX., pp. 483-516. 

Liability for acts of co-trustee.] — Sec Sub- 
sect. 4, post. 

B. Criminal Liability. 

Liability for fraudulent conversion.] — See 

Criminal Law, Vol. XV., pp. 937-939, Nos. 
10,334-10,339, 10,342. 

Liability for acts of servant.] — Sec Master & 
Servant, Vol. XXXIV., p. 154, No. 1211. 

C. Attachment. 

See Bankruptcy, Vol. V., pp. 1023-1029, Nos. 
8362-8413; Contempt op Court, Vol. XVI., 
pp. 9, 10, 35, 36, 39, 40, 43, 60, 74, Nos. 21, 362, 
404-412, 446, 534, 537, 899. 


liability where the cestui que trust la not 
a covenantee, & dooa not claim through 
a covenantee. — McDonald v. MoFar- 
LANB Sc Gore (1900), 29 N. Z. L. R. 

427.— N.Z. 

PART Vn. SECT. 3, SUB-SECT. 1.— 
A. (d). 

h. Trustee guilty of negligence — 
Failure to register judgment.] — Lester 
V. Lester (1857), 30 L. T. 0. S. 23.— 

IR. 

k. Insvjflcient invesligaiion of 

title.] — D., the tenant for life of the 
settlement, lent the trust funds on a 
security which totally failed. G. was 
a solr. & in the transaction of the loan 
no other solr. was employed for the 
lenders & no sufficient investigation 


of title was made : — Held : the tiustccs 
were compellable to replace the trust 
fund. — French v. Griham (1860), 10 

I. Ch. R. 622.— IR. 

l. Loss, surrender or disappearanee 

of trust property.] — When trust pro- 
perty has apparently been lost or 
surrendered, or has disappeared, the 
trustee in whom It was vested must 
either explain its loss, surrender, or 
disappearance, so as to exonerate 
himself, or must make It good. — 
Tavares v. Holland (1880), 6 

Q. S. C. R. 172.— AUS. 

m. Borrowing money from trust estate 
on security — Sums previously borroufed 
not charged on securUy.] — A trustee 
in broach of trust borrowed trust 
funds & paid them into his over- 


drawn aeoount with a bank, on vhlcb 
the trustee vas pacing 7 per cent. 
Intercast ; the account remained over- 
dra>vn in varying amounts up till the 
hearing of the suit : — Held : the 
trustee must repay the trust funds, with 
7 per cent. Interest. — Farneix v, Cox 
(1898), 19 N. S. W. L. R. (Eq.) 172 ; 
15 N. S. W. W. N. 77.— AUS. 

n. Assignment of mortgage in trust 
— Discharge by trustee — lAabiliiy for 
moneys not actually re/’civtid.]— H ow- 
land V. McLean (1876), 22 Gr. 231. 
—CAN. 

o. Moneys in joint names — Mis- 
appropriation by trustee.]— Vooler v. 
Campbell (1913), 24 0. W. R. 080, 
681 ; 4 O. W. N. 1389 ; 11 D. L. R. 
605.— CAN, 
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Sect. 3. — Liability of iruateea : Suh-secL 2, A. (fl).J 
Sub-sect. 2. — Extent op Liability. 

A. Replacement of Truest Funds. 

(a) In General. 

4054. General rule — Trustee must make satis- 
faction to cestui que trust.] — If a husband even 
after marriage conveys his wife’s fortune to a 
trustee for her separate use, & the trustee is 
guilty of a breach of trust, this ct. will oblige him 
to make satisfaction to the cestui que trust. — 
Smith v. French (1741), 2 Atk. 243 ; 20 E. R. 
550, L. C. 

Annotation : — Beld. Davloe v. Hodgson (1858), 25 Boav. 177. 

4055. Trustee charged only with actual loss.] — 
Trustee not to be charged with imaginary values. — 
Palmer v. Jones (1682), 1 Vern. 144 ; 23 E. R. 
370. 

4066. Not with amount of stock able to be 

purchased.] — Gale v. Pitt (1830), cited in 1 De 
G. M. & O. at p. 255 ; 42 E. R. 650. 

Annotation : — Reid. Robinson v. Robinson (1851), 1 De G. M. 

&G. 247. 

4057. Set-off of gain against loss — In computa- 

tion of amount to be replaced.] — In 1834 a marriage 
settlement was made, comprising a sum of £2,000 
secured by tlic bond of the husband, payable 
within six months, &> also a sum of £4,0(J0 upon 
another security. It was declared by the settle- 
ment that tlie trustees might, with tlie consent of 
the husband & wife, allow the £2,000 to remain 
upon the security of the bond, or might with the 
like consent call the money in. No stop was taken 
by the trustees with regard to the £2,000 until 
1836, when the husband become bkpt. The 
trustees then proved for their debt against the 
husband’s assets, but did not compel payment. 
In 1838 a written consent was obtained by the 
trustees from the husband & wife to the £2,000 
remaining on the security of the bond. In 1847 
the husband again became bkpt., & a bill was 
filed against the trustees to replace the £2,000. 
Part of the sura of £4,000 was laid out by the 
trustees upon copyliold property, for which there 
was no power under the settlement. This property 
was improved by the husband to the amount of 
£2,000: — Held: (1) the wife’s consent in 1838 
was not retrospective, & having been given while 
her husband was under difficulties did not 
exonerate the trustees from their obligation to 
obtain payment of the money ; (2) the profit 

arising from the improvement of one portion of 
the trust property could not bo set off against the 
loss upon the other property & the trustees were 
bound to replace the £2,000. 

(3) Where the trustees of a marriage settle- 
ment have been guilty of a breach of trust, an 
indemnity given to them by the husband against 
liability for losses : — Held : not to extend to lands 
purchased with the trust moneys, although the 
original value of such lands has been much enhanced 
by moneys laid out by the husband. — W iles v. 
Gresham (1854), 2 Drew. 258 ; 2 Eq. Rep. 660 ; 
23 L. J. Ch. 067 ; 2 W. R. 355 ; 61 E. R. 718 ; 
affd., 6 De G. M. & G. 770, L. JJ. 

Annotations : — As to (2) Distd. Andrews v. M'Guflfog (1886), 

11 App. Oas. 313. Apld. Re Doare, Deare v. Deare (1895), 

11 T. L. R. 183. 

4058. .] — (1) A widow who was tenant 

for life, extrix., & trustee of the will of her husband, 
who died in 1882, converted part of his residuary 
personal estate ; but, acting on the advice of a 
commission agent who had been the friend & 
adviser of her husband, postponed the sale of eight 
other investments left by testator, which consisted 
principally of shares only partly paid up in banking 
& other cos., & were not secudties on which trust 


Trustees. 

funds could properly be invested in the expectation 
that the price of the shares would rise. An action 
was commenced against her by beneficiaries under 
the will, for the purpose of having her liability in 
respect of any loss or misapplication of the trust 
funds determined ; & the ct. directed a sale of the 
shares, which took place about fourteen years 
after testator’s death. Upon a summons taken 
out by pltfs. in the action, the ct. made a declara- 
tion that the shares ought to have been sold at the 
expiration of twelve calendar months from his 
death, & directed inquiries for the purpose of 
ascertaining the amount of loss or gain resulting 
from the postponement of the sale. From the 
Chief Clerk’s certificate, in answer to the inquiries, 
it appeared that while the postponement of the 
sale of some of the shares had resulted in a gain, 
the loss from the postponement of the sale of 
the rest amounted to £1,593 10s. 6d., & exceeded 
the gain by £349 6s. Upon a summons by pltfs. 
for the determination of the questions whether or 
not the extrix. was liable to make good to testator’s 
estate the loss which had resulted from the post- 
ponement of the sale of the shares in respect of 
which there had been a loss ; whether she was 
entitled to deduct from such loss, or to bo allowed, 
the gain which had resulted from the postpone- 
ment of the sale of the shares in respect of which 
there had been a gain : — Held : she was liable to 
make good to the estate the sum of £1,593 10s. Qd. 
being the amount of the loss without deducting 
or allowing for the gain which had resulted from 
the postponement of the sale of the shares in 
respect of which there had been a gain. 

(2) A trustee, to be entitled to relief under 
Judicial Trustee Act, 1896 (c. 35), s. 3, must act 
both honestly & reasonably ; the mere fact that 
he acted honestly is not sufficient. — Re Barker, 
Ravenshaw V. Barker (1898), 77 L. T. 712 ; 46 
W. R. 296. 

4059. Liability takes effect immediately.] — Re 

Newen, 8mile8 V. Carruthers (1912), 133 L. T. 
Jo. 689. 

4060. Legacy expended otherwise than in accord- 
ance with will — Expended for benefit of legatee — 
Liability to pay legacy again.] — Corbett v. 
Franklyn, No. 3928, ante. 

4061. 'Trust to raise portions — Payment of one — 
Decay of estate — Estate insufficient to pay others.] — 

A trust to pay several portions to several children 
at their respective ages ; the trustee pays one ; the 
estate decays, so that there is not sufficient to pay 
the others ; in that case the person trusted paid 
in his own wrong, for he shall make it good to the 
rest, abating proportionably out of each party’s 
share, according to the loss ; & he should have 
taken security in case of loss happening. — Tilsly 
V. Throckmorton (1682), 2 Cas. in Ch. 132 ; 22 
E. R. 881. 

4062. Sale of trust property — ^To purchaser with- 
out notice of trust.] — Vernon v. Vaudrby (1740), 
as reported in Barn. Ch. 280 ; 27 E. R. 646, L. C. 
Annotations : — ^Reld. Adey r. Arnold (1852), 2 De G. M. & G. 

432 ; Holland v. Holland (1869), 4 Oil. App. 460, n. 

Mentd. Allfroy v. AUfrey (1849), 1 H. & Tw. 179. 

4063. Trustee guilty of negligence — No allegation 
of corruption or fraud.] — Trustees charged with a 
loss occasioned by their negligence, though with- 
out any corrupt motive. The costs followed of 
course. — Caffrby v. Darby (1801), 6 Ves. 488 ; 
31 E. R. 1169. 

Annotation : — Retd. Thompson v. Hopper (1868), E. B. & E. 

1038. 

4064. .] — Under a power contained 

in a will, to apply for A.’s advancement in life a 
portion of his reversionary share, B., the trustee, 
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raised money by mtge. of the share, in order to 
pay A.’s apprentice premium to on apothecary. 
It was intended to apprentice A. to X., but it 
being discovered that X. was not a licenced 
apothecary, it was arranged by the solr, acting in 
the matter that A. should be nominally apprenticed 
to Y., a licenced apothecary, but actually serve his 
time with X. The receipt for the whole amount 
was signed by Y. ; but only half was paid, & 
that to X., the remaining half being handed over 
to A.’s father, who gave Y, his promissory note for 
the amount, but never discharged the obligation. 
The purpose for which the money was raised having 
failed : — Held : B., although not shown to have 
been guilty of more than negligence, in following 
his solr.’s advice, was bound to bear the conse- 
quences of the mistake, & to replace the money 
borrowed on security of A.’s reversionary sliare. — 
Simpson v. Brown (1865), 11 L. T. 693 ; 13 W. R. 
312. 

4065. Permitting sale by husband of bene- 

ficiary.] — (1) By a marriage settlement it was 
declared & agi'eed & the hu^and covenanted that 
in case at any time during the intended coverture 
any real, personal or mixed estate & effects to the 
value of £500 should come to or vest in his wife, 
or in him in her right at law or in equity, by devise, 
descent, gift, or otherwise, that same should be 
conveyed or assigned by him her to the trustees 
of the settlement upon the trusts thereof. After 
the marriage, a legacy of £5,000 was bequeathed to 
the wife for her separate use, & this sum was at 
the request of the husband & wife invested in 
their joint names in stock, etc., by the exors., 
who were also the trustees of the settlement. 
Subsequently the stock was sold out by the hus- 
band, & the pm'chase money lost; — Held: the 
legacy formed part of the trust estate of the settle- 
ment, & the trustees wore bound to make good 
the loss. 

(2 ) The trustees 1 o have their costs of administer- 
ing the trusts of the setUement, but to pay the 
costs occasioned by their breach of trust {Stuart, 

V. -C.). — Campbell v. Bainbuidge (1868), B. R. 
6 Eq. 269 ; 37 L. J. Ch. 634 ; 19 L. T. 254 ; 17 

W. R. 5. 

Annotations: — Generally, Mentd. Dawos r. Trodwcll (1881), 

18 Ch. D. 354 ; Rc D’EHtampes Settlmt., D'Eetampes 

V. Crowe (1884), 53 h, J. Ch. 1117. 

4066. Trustees of fund subject to power of ap- 
pointment — Defective appointment.] — Where, on 
marriage, a settlement is made of the wife’s pro- 
perty to herself for life, to her separate use, with 
remainder as she should appoint, by any writing 
signed by her, & attested by two witnesses, & for 
default of appointment to the children of the 
marriage, the trustees part with the trust fund 
upon the joint application of the husband & wife, 
by letter not attested by any witness, the trustees, 
after the death of the wife, must make good the 
trust fund for the children. — Hopkins v. Myall 
(1830), 2 Russ. & M. 86 ; 39 E. R. 327. 

Annotaiions : — Refd. ThackwcU v. Gardiner (1851), 5 l)e G. 

& 8m. 68 ; Fletcher v. Green (1864), 3 New Kop. 626. 

4067. Fraudulent appointment.] — Wade 

V. Cox, No. 4486, post. 

4068. Trustee acting In administration of trust — 
Trust funds not passing through his hands — 
Funds wasted by third party.] — Where trustees 
execute a deed for the purpose of “ granting & 
releasing ” to a cestui quo trust part of the trust 
estate, & take a release from him, although the 
deed contain a recital that it “ became un- 
necessary for them to act in the trusts, & that they 
had, in fact, never acted ” : — Held : they have 
thereby acted & taken upon themselves the onus 
of trustees ; & are liable to make good the loss of 


funds wasted by a third party, although same never 
passed through their hands. — U rch v. Walker 
( 1838), 3 My. & Or. 702 ; 7 L. J. Ch. 292 ; 40 E. R. 
1007 ; sub nom. Urch v. Walker, Blackburrow 
&> Brown, 2 Jur. 487, L. C. 

Annotations: — Distd. Lowry v, Fulton (183^, 9 Sim. 104 ; 

Malay v. Edge (I860), 27 L. T. O. S. 12. Refd. Graybum 

V. Clarkson (1868), 37 L. J. Ch. 660 ; lie Lord & Fullerton 

(1896), 65 L. J. Ch. 184. 

4066. Trustee allowing tenant for life to enjoy 
leaseholds In specie — Title to leaseholds bad — No 
advantage taken of bad title — Liability of trustees 
based on actual value of lease.] — Exors. who, con- 
trary to the trusts of the will, had permitted the 
tenant for life to enjoy leasehold propei ty in specie^ 
the title to which was bad, but of wliich no advan- 
tage was taken by tlie owners of the property, 
being responsible for the value of the lease at 
testator’s death : — Held : such value should be 
ascertained, having regard to the enjoyment 
actually had thereunder. — Mehrtens v. Andrews 
(1839), 3 Beav. 72 ; 49 E. R. 28. 

Anmtation : — Refd. Morgan v. Morgan (1861), 14 Beav. 72. 

4070. Payment of Income to person not entitled — 
Marriage settlement — Wife ceasing to be entitled.] — 
A married lady was entitled in expectancy to a 
sum of £3,000 upon the death of an aunt. An 
agreement was entered into between the aunt, 
the husband & the wife, whereby the aunt agreed 
to give up her life interest in £2,000, part of the 
£3,000, & the husband agreed to release his right 
in the remaining sum of £1,000, his wife’s clio&e in 
action, &itto remainfor her sole <fe separate use after 
the death of her aunt ; & also agreed to advance 
a sum of £2,000 his own mone>s ; both sums of 
£2,000 to be settled for the pm*poses of making 
permanent provision for themselves, the husband 
& wife, A the survivor of them. The money was 
paid to the trustees to be invested, & the dividends, 
etc., to be paid to them during their joint lives, 
A the principal sum to be at the disposal of the 
survivor ; — Held : the trustee who took ui>on 
himself to pay part of the dividends to the wife 
for her support, should refund. — Duncan v. 
(’ampbell (1842), 12 Sim. 616 *, 6 Jur. 677 ; 59 
B. R. 1209. 

Anrwiaiion : — Mentd. Re Barnard, Barnard v. White (1887), 

66 L T. 9. 

4071. Trustee selling funds under power to vary 
— Failure to show how produce invested.] — A 

trustee, having power lo vary trust funds, admitted 
ho had sold out trust fimds, but did not show 
how the produce had been invested ; — Held : on 
such an admission, he was liable to make good the 
fund. — Meyer v. Montriou (1842), 5 Beav. 146 ; 


11 L. J. Oh. 398 ; 49 E. R. 532. 

4072. Claim by Incumbrancer of tenant for life — 
Liability limited to Interest of Incumbrancer.] — 
RaCKHAM V. SlDDAJL, No. 4309, post. 

4073. Trustees of bond debt concurring In accept- 
ance of composition — No evidence that debt not 
recoverable in full — Liability for full amount of 
debt.] — Trustees of a bond debt, on the bkpey. 
of the obligor, concurred with his other creditors 
in consenting to the flat being annulled on the 

E ayment of a composition. On the transaction 
eing impeached some years afterwards by cestuis 
que irusti who were under disabilities : — Held : the 
trustees were liable to make good the full amount 
of the debt ; it being impossible to show that 
bkpt. would have obtained his certificate or that 
the debt might not have been recovered in full. — 
Wiles v. Gresham (1854), 5 De G. M. A G. 770 ; 
3 Eq. Rep. 116 ; 24 L. J. Ch. 264 ; 3 W. R. 87 ; 
43 E. R. 1069, L. JJ. 

Annotations : — Consd. Re Deare, Deare v. Dcare (1895), 11 
T. L. R. 183. Reid. Andrews v. M'Gnflog (1886), 11 
App. Oas. 313. 
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Sect, 3. — Liability of trustees : Sub-sect, 2, A, (a), 
(b), jc) <fc (d).] 

4074. Reversionary interest payable to husband 
on coming into possession — Other property settled 
on wife — Settled property obtained by husband 
through breach of trust — Liability for difference 
between settled fund & reversionary interest.] — 
Upon a marriage it was a^eod that a reversionary 
interest of the intended wife should be paid to the 
husband when it fell into possession, & other pro- 
perty of f'fio wife was settled to her separate use ; 
the settled funds, by reason of breaches of trust, 
came to the hands of the husband, who afterwards 
became insolvent. When the reversionary interest 
fell into possession, it was paid into ct., A: in a suit 
to make the trustee liable, or to have payment 
out of the fund in ct. of the amount of the settled 
property which had been lost, the ct. declared that 
the wife had a lion on the fund to that amount, & 
that the trustee was liable to make good the rest. — 
Thorp v. Thorp (1855), as reported in 24 L. T. 
O. 8. 336. 

4075. Trustee only acting as to part of trust — 
Liability for breach limited to part.] — Malzy v. 
Edge, No. 4287, 'post. 

4076. Retention of money after order to pay to 
new trustees — Money retained in bank — Failure of 
bank.] — J., a trustee, was, in July, 1857, ordered 
to i:>ay the balance of moneys in his hands belonging 
to his testator’s estate to new tiiistees, & was 
discharged from his trusteeship. He kept the 
trust money in his name at a bank, but to a 
separate account, for some time after the costs 
had boon taxed & the balance ascertained. The 
bank failed on 8ept. 24, 1857 : — Hidd : J. was 
personally liable to make good the loss which 
liad accrued to the trust estate by reason of the 
failure of the bank. — Lunham v. Blundell 
(1857), 27 L. J. Ch. 179 ; 4 Jur. N. 8. 3 ; 0 W. R. 
49. 

4077. Payment to wrong person.] — On the 

dcatli of the tenant for life of an estate in 1849, 
the estate, according to one view of the con- 
struction of a will disjDosmg of it, devolved upon 0. 
as trustee for Mrs. V., according to another view 
it devolved upen W., a lunatic, the committee of 
whose estate C. was. Mr. & Mrs. V. entered into 
occupation of part of the estate, & C. received the 
rents of the remainder & paid them over to Mrs. V. 
with lull notice that the persons who would, accord- 
ing to the second view of the construction, become 
entitled on the death of W. intended to assert their 
title. W. died in 1851. A bill was afterwards 
filed in 1856 by W.’s personal representative to 
compel CJ. to account for the rents received by 
him ; — Held : whether C., if ho had not been 
committee of the lunatic, would have been liable 
so to account or not, his having filled that position 
made him clearly liable so to account. — ^Wright v. 
Chard (1860), 1 De G. F. & J. 567 ; 29 L. J. Oh. 
415 ; 2 L. T. 104 ; 6 Jur. N. 8. 476 ; 8 W. R. 334 ; 
45 E. R. 481, L. J J. 

AnTuAations : — Mentd. Johnson v. Oalla^hor (1801), 3 Do G. 

F. & J. 494 ; London Chartered Bank of Australia v. 

Lempridre (1873), L. R. 4 P. O. 572. 

4078. .] — A married woman, entitled in 

reversion to a fund vested in a trustee, quitted her 
husband & resided with another man as his wife. 
The trustee, before the fund fell into possession, 
paid sums on account to the married woman, with 
the assent of the man with whom she was living, 
& believing such man to be her husband. On 
the interest of the wife becoming an interest in 
possession, her husband filed his bill against the 
trustee for payment of the fund : — Held : the 
trustee must make good the payments made to the 


Tbustees. 

wife. — S porlb V. Barnaby (1864), 11 L. T. 412 ; 
10 Jur. N. 8. 1142 ; 13 W. R. 151. 

4079 . Policy of Insurance allowed to fall into 
hands of settlor — Settlor receiving bonus & mort- 
gaging policy — Surrender by mortgagee & subse- 
quent li^olvency of settlor — Trustee Uable lor sur- 
render value & amount of bonus.] — K inodon v . 
Castleman, No. 4114, post. 

4080 . Trustees with notice of assignment of 
interest of beneficiary — Money paid to or on behalf 
of beneficiary.] — By the will of testator a share 
of his estate was given to trustees upon trust 
during the life of one of his sons to pay & apply 
the whole or any part of the income or accumula- 
tions of income of the share for the support, main- 
tenance, or education, or otherwise for the benefit 
of that son, his wife, or children, in such manner in 
aU respects as the trustees should in their uncon- 
trolled discretion think fit. The son assigned his 
interest by way of mtge. to pltf. Notice of the 
assignment was duly ^ven to the trustees of the 
will ; but, after receiving such notice, they made 
payments out of the income of the share to or on 
behalf of the sum. Pltf. took out an originating 
summons seeking to make the trustees liable in 
respect of the payments so made. Objection was 
waived to the decision of a question of breach of 
trust upon an originating summons : — Held : the 
trustees were liable for all sums paid to or on behalf 
of the son after they had received notice of assign- 
ment. — Re Neil, Hemming v. Neil (1890), 62 
L. T. 649. 

Annotation : — Befd. Re Bullock, Good v. Llokorleh (1891), 

00 L. J. Oh. 341. 

4081 . Payment of annuities out of trust estate — 
Failure to deduct income tax — Liability to refund 
tax.] — 8. by will gave his real & personal estate 
to trustees upon trust to convert invest, to pay 
certain annuities out of the income & accumulate 
the residue of the income until the capital became 
devisible, or for twenty-one years, & subject 
thereto to hold capital & income in trust for his 
grandchildren in equal shares. The trustees 
invested the funds in such a manner that the 
income tax was always deducted before the income 
was paid to them. The successive trustees for 
over twenty years paid all the annuities in full 
without deducting income tax. Some of the 
trustees were also annuitants : — Held : the 
trustees were liable to make good to the trust 
estate the amounts of income tax so overpaid to 
the annuitants. — Re Sharp, Rickett v. Rickett, 
[1906] 1 Ch. 793 ; 75 L. J. Ch. 458 ; 95 L. T. 522 ; 
22 T. L. R. 368 ; 50 Sol. Jo. 300. 

Following trust property.] — Sec Sect. 5, post. 

Trustee mixing trust funds with own money.] — 
See Sect. 5, post. 

Liability to pay interest.] — See Sub-sect. 2, B., 
post. 

Liability for acts of co-trustees.] — See Sub-sect. 
4, A., ante. 

Liability of charity trustees.] — See Charities, 
Vol. VIII., pp. 379-382, 413, Nos. 1919-1962, 
2548. 

SeCy also. Executors, Vol. XXIV., pp. 626-629, 
Nos. 6550-6564. 

(6) Improper Investments. 

Liability of trustees to replace.] — See Part VI., 
Sect. 7, sub-sect. 2, A., ante. 

(c) Improper Sale of Stock. 

4082 . Liability of trustees to replace stock — 
Or hand over proceeds — Option of cestui que trust.] 

— Where a trustee of stock or annuities takes upon 
him to transfer, it is a breach of trust, & the 
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cestui que trust in this ct. will be entitled to an 
election, either to have the individual stock or 
annuities restored to him, which stood in the name 
of the trustee, or else to have the money it produced, 
when it was sold by the trustee. — H arrison v. 
Harrison (1740), 2 Atk. 121 ; 26 E. R. 476 ; 
sub nom. Harrison v. Prysb, Barn. Ch. 524, 
L. 0. 

Annotation : — Retd. Davis r. Bank of England (1824), 2 

Bing. 393. 

4083. .] — Trustee of stock sells 

it : the cestui que trust has an option to have the 1 
stock or the produce with interest. — F orrest v, 
Elwes (1799), 4 Ves. 492 ; 31 E. R. 252. 
Annotation: — Mentd. Barnard v. Young (1810), 17 Vos. 44. 

Investment amounting to trust.] — See 

Part VI., Sect. 7, sub-sect. 3, B., ante, 

4084. Stock at less price — Surplus to be 

invested In same stock.] — Trustee mistaking his 
power sold stock without authority ; decreed to 
replace it immediately ; if at a less price, to invest 
the surplus in the same stock to the same uses. 
Costs given. — ^P owlet (Earl) v, Herbert (1791), 

1 Ves. 297 ; 30 E. R. 352, L. C. 

4085. & pay Into court — Power of court to 

order payment.] — A timstee admitted he had sold 
out trust stock, but he stated that he had invested 
the produce in other securities. A motion was 
made before decree, that he might repurchase 
the stock & transfer it into ct. : — Held : the ct. 
could make no such order. — F utter v, Jackson 
( 1843), 6 Beav. 424 ; 49 E. R. 889. 

4086. & account for possible amount of 

dividends.] — Trustee, at the request of his cestui 
que trustf a married woman, who was entitled for 
her life to the dividends of a sum of £4,000 
Consols, sold out the trust fund, & invested it 
upon a railway debenture. Upon a suit by her 
to have the fund reinvested in stock : — Held : 
railway debentures were not real securities con- 
templated by the deed, he must replace the stock 
& account for the dividends as if it had not been 
sold ; no costs ought to be given on either side, 
as he had acted only as requested by pltf. ; & 
the costs of the parties entitled in remainder must 
be paid by pltf. — M ant v. Leith (1852), 15 Beav. 
624 ; 21 L. J. Ch. 719 ; 10 Jur. 302 ; 51 E. B. 
641. 

(d) Neglect in Realising Security. 

4087. Trustees liable to make up loss — Trustees 
selling & buying in — Subsequent sale at lower 
price.] — Taylor v, Tabrum, No. 4209, post, 

4088. Failure to call In trust fund — Debt 

due from partnership — One trustee a partner.]— 

A. was entitled to a debt due from C. D., & E., 
trading partners. She made a settlement of this 
fund, on her marriage, by assigning it to C., one 
of the partners, & F., to be held upon certain 
trusts, one of which was to permit it to remain in 
the hands of the firm until she should, in writing, 
request them to call it in, & then to do so, & invest 
the produce ; it was declared that, so long as 
the money should remain with the consent of A., 
the trustees should not be liable for any loss. 
By rea»son of the difficulties of the firm of O. D., & 

B. a composition was made, after which A. 
requested the trustees to call in the money. F. 
required his co-trustee, the partner, to pay ; but 
he did not do so on account of alleged inability ; 
& A. having refused to institute a suit, for the 
direction of the ct., F. filed a bill against her & the 


infants interested under the settlement, & against 
his co-trustee, praying that the trusts might be 
performed ; — Held : F. was liable to make good 
the whole sum. — Norton v. 8teinkopf (1853), 
Kay, 45 ; 2 Eq. Rep. 777 ; 23 L. J. Ch. 36 ; 22 
L. T. O. S. 169 ; 2 W. R. 34 ; 69 E. R. 20. 

4089. Securities held Inadequate.] — 

He Brogden, Billing v. Brogden (1888), 38 Ch. 
D. 546 ; 59 L. T. 650 •, 37 W. R. 84 ; 4 T. L. R. 
621. C. A. 

Annotations: — Consd. Re Hurst, Addison v. Topp (1890), 

63 ]j. T. 665. Reid. Re Chapman, Cocks v. Chapman 

(1896), 45 W. R. 67 : Re St<'vcn8, Cooko v. Stevens, fl8981 

1 Ch. 162 ; Re Greenwood, Greenwood v. Firth (1911), 

105 L. T. 509. 

4090. Failure to accept offer — Subsequent 

depreciation in value — Sale decreed by court.] — 

I Testator died in 1834, having directed his exors. & 
trustees, “ so soon as convenient after liis decease, 
to sell ” his freehold inn. They attempted to sell 
in 1830, & were offered £900, which they refused. 
The property beearnti greatly depreciated by a 
railway opened in 1843, & it still remained unsold 
in 1859 : — Held : the trustees were liable for the 
difference between £900 & the produce of a present 
sale. — Pry v. Fry (1859), 27 Beav. 144 ; 28 
L. J. Ch. 591 ; 34 L. T. O. S. 51 ; 5 Jur. N. S. 
1047 ; 54 E. R. 56. 

Annotation * — Mentd. Re McEacham, Gambles v. McEacharn 

(1911), 103 L. T. 900. 

4091. Failure to convert — Whether Inquiry 

directed to determine actual loss — No reason given 
for delay.] — Testator entitled to shares in a co. 
with unlimited liability, directed his exors. to 
convert his estate with all convenient speed. P. 
one of the three exors. died a year & five weeks 
after testator. Tlie shares were not converted, & 
about fifteen years afterwards tlie co. was wound 
up, &) the surviving exors. being placed on the 
list of contributories paid a large sum out of 
tlie estate for calls. A bill was filed against the 
surviving exors., A the exors. of P. to make them 
liable for tlio loss. P.’s exors. did not answer, 
nor did they in evidence give any reason why 
conversion had not taken place within twelve 
months from testator’s death : — Held : P.’s estate 
was liable for all loss occasioned to testator’s 
estate by the omission to sell the shares within 
twelve months ; & as P.’s exors. had not suggested 
by answer or evidence any reason for the delay, 
no inquiry could be directed on the subject. 

Qu : whether the calls were a loss thus 
occasioned to testator’s e.state. — Grayburn v. 
Clarkson (1868), 3 Ch. App. 605 ; 37 L. J. Ch. 
550 ; 18 L. T. 494 ; 16 W. R. 716, L. JJ. 

Annotations: — Befd. ScuHhorpe v. Tipper (1871), L. R. 

13 Eq. 232 ; Gainhboroiiffh v. Watcombe Terra Oott>a Clay 

Co., Dminingr r. Gainbborougrh (1885), 54 L. J. Cb. 991. 

4092. Trustees claiming that full 

value could not have been realised.] — Where there 
has been a loss to the trust estate by reason of a 
non-conversion of a security forming part of the 
trust property, but the trustees allege that they 
could at no time have realised the full value of the 
secinity, they will be allowed the benefit of an 
inquiry to show the actual amount which 
would have been realised by a conversion at the 
proper lime, & their liability will be limited 
accordingly. — Gainsborough (Earl) v. Wat- 
combe Terra Cotta Ci^A-Y Co., Li^d., Dunning 
V. Gainsborough (Earl) (1885), 64 L. J. Ch. 991 ; 
53L. T. 116; 1 T. L. R. 486. 

Sce^ also. Part III., Sect. 3, ante. 


PART VII. SECT. 3, SUB-SECT. 2.— A. (d). 

p. Trustees liable to wake up loss — Failure to call in trust fund — Allowing debt to remain outstanding.^ — Re Oabocbib, 
Casey v, Qabourik (1887), 13 O. R. 635. — CAN. 
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Sect 3. — Liability of trustees : Sub-sect 2, B. (a) 
& (b): 

B, Payment of Interest 
(a) In Generat 

See, also, Executors, Vol. XXIII., p. 330, 
No. 3959 ; Vol. XXIV., pp. 696-702, Nos. 7208- 
7276 ; Money & Money Lending, Vol. XXXV., 
pp. 177-201. 

4093. Liability of trustees to pay Interest.] — 

Parrot v. Treby, No. 4167, post 

4094. .] — Under what circumstances an 

exor. or trustee shall be chargeable with interest 
for the money in his hands. — Lincoln (Earl) v. 
Allen (1768), 4 Bro. Pari. Cas. 653 ; 2 E. K. 
377, n. L. 

Annoiaiion : — ^Reld. Bromfleld v. Wytherlcy (1718), Prec. Ch. 

605. 

4095. .] — (1) Trustee charged with interest 

for wilful misconduct, as not paying money into ct. 
pursuant to an order ; but slight difference in the 
sums admitted & reported in his hands is not 
sufficient ; & further inquiry whether ho made 
interest not to be directed unless a strong case. 

(2) Trustee not deprived of costs for slight 
misconduct, in respect of which he is charged with 
interest. — Sammes v. Eickman (1792), 2 Ves. 36 ; 
30 E. E. 511. 

Aniwiniion : — Aft to (1) Reid. IIolllngBwortli u. Shakefehaft, 

Andre\\H v. yhakcbhaft (1851), 14 Beav. 492. 

4096. .] — Gale v, Pitt (1830), cited in 

1 Be G. M. & G. at p. 255 ; 42 E. E. 650. 

Annotation : — Reid. Rotinson v. RoBlnbon (1851), 1 De O. M. 

& G. 247. 

4097. ,1 — Barlee V. Murietta {circa 1870), 

cited in 4 Ch. D. at p. 428. 

Annotation : — Reid. Crosslcy v. City of Glasgow Life Asaco. 

(1870), 4 Ch. D. 421. 

4098. .]— Testatrix, who died in 1848, by 

her will, dated the day before her death, be- 
queathed one -fourth of her personal estate upon 
trust for her married daughter, A., for life, for her 
separate, inalienable use, with remainder to A.*s 
cliildren, <&: the other three-fourths upon trust for 
her, testatrix’s, three sons. In 1850 a family 
arrangement was entered into by two deeds, one 
a declaration of trust, the other a release, for the 
division of testatrix’s property among her children. 
The release was executed by A. but not by her 
husband, & it contained a recital that the testatrix, 
during her lifetime, ad\anced to A., with her 
husband’s privity & consent, the sum of £400, 
“ in part of & to bo deducted out of any money 
which testatrix might leave by will to A. or her 
issue.” The division of the property was made 
on the footing of that recital being true. On the 
death of A., in 1870, her children filed a bill against 
the rex^resentatives of testatrix’s trustees, to com- 
pel them lO pay the whole of the share of the pro- 
perty bequeathed to their mother : — Held : 
pltfs. were not bound by the deeds of 1850, & 
were entitled to have the £400 deducted from their 
mother’s share, with interest from her death made 
good. — Taylor v, Cartwright (1872), L. E. 14 
Eq. 167 ; 41 L. J. Ch. 629 ; 26 L. T. 671 ; 20 
W. E. 603. 

4099. Trustee not ready with accounts.] — 

The first duty of an agent, receiver, trustee, or 


exor., is to be constantly ready with his accounts, 
& neglect in this, is a ground for charging him 
with interest. — Pearsb v. Green (1819), 1 Jao. 
& W. 136 ; 37 E. E. 327. 

Annotaiions : — Consd. Sprlngott v. Dasbwood (1860), 2 

Glfl. 621. Apia. Fry v. Fry (1864), 10 Jur. N. S. 983 ; 

Hart>ant v. Blaine Macdonald (1887), 66 L. J. Q. B. 611. 

Reid. Blogg V. Johnson (1867), 2 Ch. App. 226 ; Turner 

V. Burklnshaw (1867), 2 Ch. App. 488. 

4100. Trustee paying money to wrong 

person — Payment to father of cestui que trust.] — 
Lands directed by a will to be sold & the produce 
divided. The lands were not sold, but were 
divided, & the share of A. remained vested in the 
trustees, one of whom was her father. Subse- 
quently, this share was sold, & the money was 
not given over to the cestui que trust, nor invested 
for her benefit, but was paid to the father. On a 
bill tiled for recovery of the money, the ct. held, 
that both the trustees were liable, although one 
of them signed the receipt for the sake of con- 
formity only, & refused to make any allowance 
to the father for maintenance : & decreed that 
the trustees should repay the amount of the 
purchase-money with interest at 6 per cent, — 
English v. Willats (1831), 1 L. J. Ch. 84. 

4101. Trustee doubting Identity of 

cestui que trust.] — H utchins v. Hutchins, No. 

I 3985, ante. 

4102. Trustee acting on forged mar- 

riage certificate.] — Eaves v. Hickson, No. 4012, 
ante, 

4103. Trustee wrongly refusing to pay over 

money.] — D. claimed a fund as next of kin to J 
who had sailed from England in 1814, had never 
since been heard of. The fund came into posses- 
sion of a trustee in 1844, who retained it in his 
own hands. & refused to pay it over to D. without 
direct iSt positive proof of the death of J. : — Held : 
the trustee must pay over the whole fund, together 
with interest at 6 per cent, from the time when he 
ought to have invested it. — Dobson v, 1*attinson 
(1867), 3 Jur. N. 8. 1202 ; 6 W. E. 771. 

4104. Trustee falling to pay over money 

when requested — Loss through failure of bank.] — 
G., being entitled to a share of an estate, went 
abroad leaving a power of attorney to receive 
such share. The estate was sold, but the purchaser 
requiring G.’s conlirmaiion, his share was deposited 
in the names of E. A E. in the bank on a declaration 
of trust. On the confirmation arriving, Ih was 
repeatedly applied to for more than four months 
but neglected to hand the fund over, alleging a 
difficulty in making out the account ; the bank 
failed, & the money was lost. On bill filed ; — 
Held: E. was liable to restore the money with 
interest & pay the costs, P. being always ready to 
hand over. — Gough r. Etty (1869), 20 L. T. 
358. 

4106. Interest not charged on income.] — 

Re Magheramorne’b Estate, Hoog v. Hogg, 
[1901] W. N. 162. 

Improper investment.] — See Part VI., 

Sect. 7, sub-sect. 2, B., ante, 

Trustee In bankruptcy.] — iS'ee Bankruptcy, 

Vol. IV., pp. 219, 220, Nos. 2045-2063. 

Charity trustees.] — See Charities, Vol. 

VIII., pp. 382, 413, Nos. 1963-1966, 2648. 


PART VII. SECT. 8, SUB-SECT. 2.— 
B. (a). 

4098 i. Liability of tmateea to pay 
interest .] — Trustee retaining funds 
ordered to pay Interest on amount due. 
--PLOMLKY V. SnRPHBRD (1897), 18 
N. 8. W. L. R. (Eq.) 6 ; 13 N. S. W. W. 
N. 179.— AUS. 

4098 U. .]— Although the ot. will 

order trustees to make good moneys 


lost hy nogloct or default, It will not 
also charge them Interest on those 
sums.— Vanston r. Thomtson (1864), 
10 Gr. 642.— CAN. 

4098 ill. .] — Trustee boimd to 

pay interest on money retained a length 
of timo. — TBIMU5STON V. Hamiu, 
(1810), 1 BaU. & B. 385.— IR. 

4105 1. Interest not charged on 

incoTne.]— M acartney's Executors v. 


Blackwood '8 Executors (1796), Kldg. 
L. & S. 602.— IR. 

q. Trvsfee refusing to sign 

discharge to assurance company .] — 
LYNBDom (Lord) v. Ouchterlony 
(1832), 11 Sh. (Ct. of Sees.) 60.— SCOT. 

r. Benefit to trust.] — Mills v. 

Brown's Trustees (1901), 3 F. (Ct. 
of Sees.) 1012; 38 So. L. R, 741 ; 

0 S. L. T. 121.— SCOT. 
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Arrears of Interest on legacies.] — See Limita- 
tion OP Actions, Vol. XXXII., p. 421, Nos. 979- 
981. 

Right of tenant for life to interest — Until con- 
version.] — See Settlements, Vol. XL., pp. 074- 
077, Nos. 2101-2181. 

(6) Rate of Interest, 

Interest, generally, see Money & Money 
Lending, Vol. XXXV., pp. 191-190. 

4106. Normal rate charged.] — Youngb r. 
Combe (1798), 4 Ves. 101 ; 31 E. R. 62. 

4107. .J — Hooker v. Platts (1837), 1 

Jut. 473. 

4108. .J — Where testator directs his trustees 

to invest trust moneys in Parliamentary stocks or 
funds, or on real securities, & they omit so to 
invest it, the ceaiuis que trust have not the option 
of charging them with the moneys which would 
have been produced if the moneys had been in- 
vested in the funds, but are only entitled to have 
the trust moneys replaced, with interest at 4 per 
cent. — Robinson v, Robinson (1861), 1 De G. M. 
& G. 247 ; 21 L. J. Ch. Ill ; 18 L. T. O. S. 293 ; 
10 Jur. 266 ; 42 E. R. 647, L. JJ. 

Armotaiions : — Apld. Knott v. Cotteo (1852), 16 Bcav. 77; 
Fisher r. Gilpin (1869), 38 L. J. Oh. 230. Distd. Do 
Cordova v. De Cordova (.1879), 4 App. Cas. 092. Consd. He 
Maesingberd’s Settlmt., Re Clark's Sottlmt., Clark v. 
Trelawny (1889), 59 L. J. Ch. 107. Apld. Re Campbell, 
Campbell v. Campbell, fl803J 3 Ch. 468. Refd. Aspland 
V. Watte (1865), 20 Bcav. 474 ; Be Godwin’s Settlmt., 
Godwin V. Godwin (1918), 87 L. J. Ch. 645. Mentd. 
Morgan v. Morgan (1851), 14 Beav. 72; Mortimoro v, 
Mortimore (1859), 4 De G. & J. 472 ; Bradley v. Cart- 
wright (1867), L. R. 2 C. P. 511 ; Cavendish v, Cavendish 
(1885), 30 Ch. D. 227 ; Re Christmas, Martin v. Lacon 
(1886), 30 Ch. D. 544 ; Mcllquham v. Taylor, [1895] 
1 Ch. 63. 

4109. .] — An oxor. & trustee having for 

several years retained funds in his hands unin- 
vested which he ought to have invested : — Held : 
not to be chargeable with interest at 6 per cent, or 
upon the principle of annual rents but with simple 
interest only at 4 per cent., there being no circum- 
stances to lead to the conclusion that he had made 
any profit by his misconduct. — A.-G. v. Alford 
( 1865), 4 De G. M. & G. 843 ; 3 Eq. Rep. 962 ; 
24 L. T. O. 8. 206 ; 1 Jur. N. 8. 301 ; 3 W. R. 
200 ; 43 E. R. 737, L. C. 

AvrwtatimiH : — Consd. I’enny v. Avison (1856), 28 L. T. O. S. 
142. Expld. Berwiok-upon-Twood Corpu. v. Murray 
(1857), 7 De G. M. & G. 497. Distd. Townend v. Towiieud 
(1859), 1 GUT. 201. Apld. Burdick v. Garrick (1870), 
5 Ch. App, 233. Consd. Vyse v, Foster (1872), 8 Ch. App. 
309 ; Price v. Price (1880), 42 L. T. 026. Apld. Gilroy v. 
Stephens (1882), 51 L. J, Ch. 834. Consd. Re Hulkes, 
Powell V. Hulkes (1886), 33 Ch. D. 662. Distd. Re Barclay, 
Barclays. Andrew [1899] 1 Ch. 674 ; Sllkwtoiie & Haigh 
Moor Coal Co. v. Edoy, [1900] 1 Ch. 167. Refd. Blogg r. 
Johnson (1807), 2 Ch. App. 226 ; PbilllpH v. Homfray 
(1890), 44 Ch. D. 694. 

4110. .] — By will, dated in 1825, testatrix 

gave “ £600 to be laid out at interest : & if my 
sister B. survive her husband, she to have the 
interest, both what may have accumulated, & 
during her life. If B. die before her husband, the 
principal & accumulated interest to be divided 
equally between her daughters. My remaining 
property I will have made the most of till B.’s 
youngest daughter attain twenty-five years, 
when the daughters of B. are to take it : & if but 
one, she to take it all.” Testatrix died in 1831. 
B. died in 1866, in the lifetime of her husband. 
B, had one daughter, who attained twenty-five 
in 1832, & married plaintiff. On attaining twenty- 


five she had signed a settlement of accounts with 
the acting trustee, deft. P., by which only simple 
interest at 4 per cent, was charged on the residuary 
estate. P. had retained all the moneys in his 
own hands: — Held: (1) there was an express 
tnist for accumulating the legacy of £500 at com- 
pound intere.st ; (2) the memorandum of 1832, 
reg^atmg the mode of calculating interest on the 
residuary estate, did not bind plif., in right of Ws 
wife, to calculate the interest of the £500 legacy 
in the same manner. Deft, the acting trustee 
was therefore charged with interest after the rate 
of 4 per cent, on the £500 legacy, compound 
interest for twenty-one years from the decease 
of testatrix, & simple interest after the twenty -one 
years. — W ilson v. Peake (1866), 3 Jur. N. 8. 166. 
Annotation : — As to (2) Distd. Re Emmet’s EsUto, Emmot v. 

Emmet (1881), 17 Ch. D. 142. 

4111. .] — In 1845 the directors of a railway 

CO., now represented by pltf., made an authorised 
advance to another railway co., now represented 
by deft., the members of the finance committees 
of the two cos. being the same. The object of 
this loan was to enable deft.’s co. to purchase a 
canal ; & to effect this the money so advanced was 
paid by deft.’s co. to a canal co. The greater part 
of the money was recovered from the canal co. by 
deft.’s co. under a decree made in 1855, on a bill 
filed on behalf of the shareholders. The two cos. 
were wound up in 1 849. 

A bill was now filed by pltf., the official manager 
of the co. that made the loan, against deft., the 
official manager of the borrowing co., to recover 
out of the money refunded by the canal co. the 
balance due to pltf.’s co. in respect of the advance ; 
— Held : the loan having been a breach of trust, 
of which deft.’s co. had notice, plif.’s claim was 
not barred by Slat. Limitations, <te he was entitled 
to recover the amount claimed with interest at 
4 per cent, from the time when the money was 
received from the canal co. — Ernest v. Croysdill 
(1800), 2 Do G. F. A J. 175 ; 29 L. J. Ch. 580 ; 
2 L. T. 010 ; 0 Jur. N. 8. 740 ; 8 W. R. 730 ; 46 
E. R. 589, L. J J. 

Annotations : — Reid. Hardy y. Metropolitan Land & Finance 

Co. (1872), 41 L. J. Ch. 257 ; Re Eyrc-WUllams, WUllama 

V, Wimams (1923), 129 L. T. 218. Mentd. Emost v. 

Weiss (1862). 2 Drew. & Sm. 661. 

4112. .] — (1) Trustees, in breach of trust, 

lent trust money to one of them, 11. & his partners 
in trade. 11 . «Sc his partners gave their bond to H. 
& his co-trustees for the amount, payable with 
interest at 5 per cent. No action at law could be 
maintained on the bond. In a suit to make the 
trustees liable for a breach of trust : — Held : H. 
was only liable to pay 4 per cent, on the loss which 
had occurred to the trust funds. 

(2) If any one of the trustees should pay ilie 
whole he may come against the others for con- 
tribution (Romilly, M.R.). — Fletcher v. Green 
(1804), 33 Beav. 420 ; 55 E. E. 133 ; subsequent 
proceedings, 33 Beav. 613. 

Annotation: — Mentd. Marlor v. Tommas (1873), L. R. 

17 Eq. 8. 

4113. .] — ^Applts. were a joint stock co., 

registered under Co. Act, 1802, (c. 89), the objects 
of the assocn. including the negotiation of loans, 
& the transaction generally of the business of a 
capitalist. A clause in the arts, of assocn. was, so 
far as is material, in the following terms : — ” Dis- 
qualification of directors. The office of a director 


PART VII. SECT. 8, SUB-SECT. 2.— 
B. (b). 

4108 i. Normal rate charged.] — 
Dablwo V , Adamson (1834), 12 Sh. 
(a. of 8eB8.)*698.— SCOT. 

4106 11 . .] — TruflteeB had Im- 


properly paid away trust funds, but 
had not made, or attempted to make, 
any profit for thcmselvoB ; — Reid : 
they were liable in Interest on the eums 
so paid away at 3 per cent, as being the 
average rate of trust interest. — 


Hwritablk SEOtmiTTES Investment 
Assocn. v. Miller’s Trustees (189^, 
20 R. (Ct. of Boss.) 675 ; 30 8c. L. It. 
364.— SCOT. 

t. Higher rate charged — Improper rc- 
tention of trust money .] — The estate 



972 


Trusts and Trustees, 


Sec t 3. — Liability of trualeea : Sub-aect. 2, B. (5).] 

shall be vacated ; . . . 3rd, If he contracts with 
the CO., or is concerned in, or participates in, the 
profits of any contract with the co., or participates 
in the profit of any work done for the co., without 
declaring his interest at the meeting of directors 
at which such contract is determined on, or work 
ordered, if his interest then exists, or in any other 
case at the first meeting of the directors after the 
acquisition of his interest, & no director so in- 
terested shall vote at any meeting, or on any 
committee of the directors, on any question relating 
to such contract or work.” 

Resps., K. & C., were stockbrokers, carrying on 
business in partnership as K. C. & co. C. was a 
director of applt. co., & he was also a member of 
a temporary board, by which the business of the 
CO. was for a time conducted. 0. agreed with 
contractors for a railway to place certain deben- 
tures of that railway at a commission of 5 per 
cent. 

The firm of K. C. & co. then made a proposal to 
applt. co. to place these shares at 1^ per cent. 
This proposal was submitted to a committee, of 
which C. was not a member, who recommended its 
acceptance, & subsequently the recommendation 
of the committee was adopted by the temporary 
board. C. was present at the meeting of the 
temporary board, & at the time stated that he was 
interested in the sale of the debentures, & offered 
to leave the room while the proposal was dis- 
cussed, The chairman told him that this was 
unnecessary, &. (^. accordingly remained in the 
room. On a bill filed by applt. co., praying the 
repayment by K. & 0. of the profits made by them, 
viz. *3^ per cent, on the amount of the debentures 
placed : — Held : resps. wore bound to refund, the 
fiduciary position of C. forbidding him to make 
a profit out of the fimds of the assocn. ; the trans- 
action was not protected by the clause in the arts, 
of assocn., since 0. did not “ declare his interest ” 
within the meaning of that clause, i.c. the nature, 
as well as the existence, of his interest ; & K. & C. 
were jointly & severally liable for the whole 
amount claimed ; no fraud having been intended, 
& C. having acted on the honest belief that he had 
brought himself within the terms of the clause 
in the aii^s. of assocn., interest should bo ordered 
at the rate of 4, & not of 5 per cent. — Imperial 
Mercantile Credit Assocn. (Liquidators) v. 
Coleman (1873), L. R. 0 H. L. 189 ; 42 L. J. Ch. 
644 ; 29 L. T. 1 ; 21 W. R. 690, n. L. 

Annotations : — Consd. Silkatoiio & Halgh Moor Coal v. Edey 
(1899), 69 L. J. Ch. 73. Refd. Panama & South Paclllc 
Telegraph Co. v. Indlanihhor Gutta l-'ercha & Telegraph 
Co. fl875), 10 Ch. App. .'520, n. ; Chesterfield & Boythoipe 
Colliery Co. v. Black (1877). 26 W. R. 207 ; Bagnall v. 
Carlton (1877), 6 Ch. D. 371 ; Now Sombrero Phofiphate 
Co. V. Erlanger (1877), 6 Ch. D. 73 ; Emma Silver Mining 
Co. V. Grant (1879), 11 Ch. D. 918 ; Costa Rica Ry. v. 
Fomood, [1901] 1 Ch. 746 ; Transvaal Lands Co. v. 
New Belrium (Transvaal) Land & Developing Co., [1914] 
2 Ch. 488. Mentd. Dunne v. English (1874), L. R. 18 Eq. 
.'524 ; lie Coal Economising Gas Co., Cover’s Case (1875), 

1 Ch. D. 182 ; Boston Deep Sea Fishing & Ice Co. v. Ansell 
(1888), 59 L. T. 345 ; TumbuU i?. tVest Riding Athletic 
Club Leeds (1894), 70 L. T. 92 ; Cockett v. Keswick, [1902] 

2 Ch. 456. 

4114. .] — By a marriage settlement, made 

in 1846, a policy of assurance on the life of K., 
the husband, was assigned to two trustees, C. & J., 
the husband covenanting to keep up the policy. 
J. was unaware of his having been appointed a 
trustee, & on becoming aware of it, in 1872, 


disclaimed. C. gave no notice of the settlement 
to the assurance society, & did not indorse on the 
policy any memorandum of the settlement. In 
1854 C. purported to appoint W, solo trustee of 
the settlement, & handed over the policy to him. 
W. allowed K. to get possession of the policy, & K., 
after receiving a bonus on it, mortgaged it, & the 
mtgee. subsequently surrendered it to the assur- 
ance society. There were no funds available for 
keeping up the policy, & K. had been in straitened 
circumstances for some time previous to the 
mtge. He died in 1869. In the view of the ct., 
0. was aware when he handed over the policy to 
W. that a breach of trust was contemplatea : — 
Held : C. & W. were jointly & severally liable, W. 
primarily as between themselves, for the sum 
received on the surrender of the policy, & for that 
received by K. on account of the bonus, with 
compound interest at 4 per cent, from the dates 
when these sums were respectively received, until 
the date of K.’s death, & simple interest thence- 
forward up to the date of the account. — Kingdom 
V. Castleman (1877), 46 L. J. Ch. 448 ; 36 L. T. 
141 ; 25 W. R. 345. 

4115. .] — A woman who was married in 

1854 received in 1876 a legacy of £300 given for her 
separate use, but was forcibly deprived of the 
money by her husband, who knew that it was a 
legacy. During the husband’s lifetime the wife 
frequently asked him for the money ; but no pro- 
ceedings to recover it were taken until after his 
death, which occurred in 1891 : — Held : the hus- 
band was affected with notice of the separate use, 
& was a trustee of the money for his wife ; 8tat. 
Limitations was no defence to proceedings by her 
against his exors. ; & the wife was entitled to 
bo paid the amount of the legacy, with interest 
at 4 per cent, from the date of her husband’s 
death. — Wassetx v, Leggatt, [1896] 1 Ch. 554 ; 
65 L. J. Oh. 240 ; avb nom. Re Wassell, Wassell 
V. Leggatt, 74 L. T. 99 ; 44 W. R. 298 ; 12 
T. L. R. 208 ; 40 Sol. Jo. 276. 

4116. Higher rate charged — ^Trustee guilty of 
direct breach of trust.] — The rule is . . . that, 
when an exor. or trustee, instead of executing the 
trust, as he ought, by laying out the property 
either in well secured real estates or upon Govt, 
securities, takes upon him to dispose of it in 
another manner, the cestuis que trust may call him 
to an account either way ; having an option to 
make him replace it, or if it is for their benefit to 
affirm his conduct, & take what ho has sold it for, 
they may take that & charge him with 6 per cent, 
interest ; or if he has made more, they may charge 
him with that (Grant, M.R.). — Pocock v. Redd- 
ington (1801), 5 Ves. 794 ; 31 E. R. 862. 
Annotations: — Consd. Tobbs v. CanJcnlor (1816), 1 Madd. 

290 ; Docker v. Somes (1834), 2 My. & K. 655. Refd. 

Law V. Hunter (1826), 1 Russ. 100. 

4117. .] — English v. Willats, No. 

4100, ante. 

4118. .] — A. being a partner in a mer- 

cantile house in India was entitled to the interest 
of a sum of money which was limited to his sons 
on his dying within a given period. The firm in 
India, at A.’s death, within that period, was greatly 
indebted to their agents in England of which firm 
B., the administrator, was a partner. After A.’s 
death notice was given to the firm in England of 
there being male issue of A. but not stating their 
names. B. subsequently received the dividends 


of a trUBteo wbo had retained money 
In bl8 hands for 6 years after ho should 
have paid it over, & had rendered an 
account claiming a balance in his 
favour : — Held : chargeable with inter- 


est at 6 per cent, with annual rests. — 
Small v. Eccles (1866), 12 Or. 37. — 

CAN. 

a. dt mixing with oum 

money.]— Where a trustee had retained 


moneys instead of paying off debts, 
& had improperly mixed these moneys 
with his own at his bank, the ct. obargod 
him with Interest at 8 per cent, on all 
balances In his hands. — Wightman r. 
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A credited the Indian firm with the amount in 
the boo^ of the English firm : the partners 

or the E^lish firm were liable to repay such divi- 
^nds with interest at 6 per cent. — ^A qabeg v 
Hartwell (1835), 4 L. J. Ch. 190; subsequent 
proceedings (1842), 6 Beav. 271. 

4119. .] — Mousleyv. Carr, No. 4202, 

post. * 

.]— Hutchins v. Hutchins, 

No. 3986, ante. 

4121. ,] — ( 1 ) Generally an exor. 

improperlv retaining balances is charged with 
interest at 4 per cent, but if in addition he com- 
mits a breach of trust or changes money from a 
proper to an improper state of investment ho is 
charged 6 per cent. 

(2) If he employ the trust money in trade he 
will be charged either with the profits or 6 per 
cent, compound interest. — Jones v. Foxall (1852), 
15 Beav. 388 ; 21 L. J. Ch. 725 ; 51 E. R. 588. 

(2) Dbtd. Vyse u. Foster (1874), L. R. 

Wilcoxon, Ex p. Andrews ( 


25 Ch. D. 505. 

4122. 


4103, ante. 

4123. 


) (1884), 

-.] — Dobson v. Pattinson, No. 

“•] — Where a defaulting trustee 

has misapplied trust money the ct. will charge him 
with 6 per cent, interest unless it bo shown that 
he has made more by the uses of it. 

It it is supposed that in A.-G. v. Alford, No. 4109, 
ante, I laid it down that a defaulting trustee could 
never bo charged with more than 4 per cent, that 
is quite a mistaken assumption of my moaning. 
In that case I thought that though the trustee was 
chargeable with impropriety of conduct yet that 
the circumstances of the case showed that it was 
impossible to impute to him an intention to appro- 
priate the moneys to his own use. In such a 
case I expressed myself as clearly of opinion that 
the ct. would be justified in dealing most rigorously 

6 charging the trustee with 5 per cent, whether 
ho had made it or not (Lord Chanworth, C.). — 
Berwick-upon-Tweed Corpn. v. Murray (1857), 

7 De O. M. & G. 497 ; 26 L. J. Ch. 201 ; 3 Jur. 
N. S. 847 ; 44 E. R. 194, L. C. 

4124. .] — Mfiiere default has been 

made in performance of covenant to pay a sum of 
money the ct. will allow interest at 5 per cent. — 
Knapp v. Burnaby (1861), 30 L. J. Ch. 844; 5 
L. T. 62 ; 0 W. R. 765. 

Annotation : — Apld. Re Homor, Fooka v. Horner, [1896] 
2 Ch. 188. 


4125. Trustee obtaining advantage 

from position.] — (1) T., a solr., had a private 
arrangement with R., by which he was to receive 
from R. a share in certain property then belonging 
to R., & to share the profit to be obtained from the 
sale of that property. In his character of solr., 
T. acted for clients, a banking co., in the purchase 
of the larger portion of that property, never 
communicating to his clients the fact of his having 
an interest in it : — Held : T. was to be treated as 
a trustee for his clients in respect of his share of so 
much of the property as they had actually pur- 
chased. 

(2) T., having made a large profit on the sale, 
was ordered to pay back the amount of this profit 
with the full amount of interest given in cases of 
a breach of trust, namely, 5 per cent. — Tyrrell 
V. Bank op London (1862), 10 H. L. Cas. 26; 
31 L. J. Ch. 369 ; 6 L. T. 1 ; 8 Jur. N. S. 849 ; 
10 W. R. 349 ; 11 E. R. 934, H. L. ; varging S. C. 


sub nom. Bank op London v. Tyrrell (1869), 
27 Beav. 273. 

AniMtations: — Aa to (1) Consd. Re Masona* Hall Tavern Co., 
OrlgU'8 Case (1809), 21 L. T. 221. Dtetd. Masona* Hall 
<1870), 22 L. T. 503 ; Re Cape Breton 
Imperial Mercantile 
Oydit Aseocn. v. Coleman (1871). 6 Cb. App. 662,0.; 
Kimber r. Barber (1872), 8 dh. App. 56 ; Lindsay Petro- 
U874). L. R. .5 P. C. 221 • Albion Steel 
& Wire Co. r. Martin (1875), 24 W. R. 1 .34 ; kow Sombrero 
Phosphate Co. v. Erlangor (1877), 5 Ch. D. 73 ; OmnJura 
Klootrio Palmes v. Baines. (19141 1 Cb. 332. OenerdUy, 
Mentd. Re Western of Canada Oil. Lands & Works, Carl- 
ings Case (1875), L. R. 20 Kq. 580 ; Re Haslam & Hier* 
Evans (1902), 46 Sol. Jo. 233. 

4126. Failure to get In trust estate.] — 

The trustee allowed wine & spirits of the amount 
of £130 to remain in debtor’s possession, which 
was eventually lost to tlie estate ; — Held : the 
trustee must personally make good the loss, with 
interest at 5 per cent. — lie I’illing, Ex p. Ogle, 
Exp. Smith (1873), 8 Ch. App. 711 ; 42 L. J. Bey. 
99, L. JJ. 


4127. Investing on insufficient 

security.] — (1) A deceased trustee had invested 
money on mtge. at 5 per cent, on an insufficient 
security, & for some years, both before & after his 
decease, interest was paid at that rate to the 
cestui que trust ; but some years after his decease 
the payments of interest ceased : — Held : his 
estate was chargeable with interest at the rate of 
5 per cent, from the time of the last payment. 

(2) Where two co-exors. of a trustee, one of 
them a solr., wore jointly liable in respect of a 
breach of trust committed by their testator, the 
solr. having had the sole management of the trust 
estate, & having resorted to vexatious means to 
evade legal proceedings, an order was made, as 
between him <fc his co-trustee, that the latter was 
entitled to recover from him the whole costs of the 
action. — Price v. Price (1880), 42 L. T. 626. 

4128. .] — Where trustees <fc exors. after 

payment of testator’s debts kept the balance of 
the personal estate at their bankers the ct. charged 
them with interest on the balance at 5 per cent, 
from the date of the payment of the debts but 
allowed them ilieir costs . — Re Jones, Jones v. 
Searle (1883), 49 L. T. 91. 

4129. Misrepresentation by trustee that 

money Invested in stock.] — Bate v. Scales, No. 
4159, post. 

4130. Trustee using trust money in 

business.] — Ueathcote v. Hulme, No. 4152, rosL 

4131. .] — Bequest of personal estate 

in trust, to invest it in govt, or real securities, & 
to permit the interest to accumulate until it 
amounted to £500, & from time to time, when it 
amounted to that sum, to lay out or invest such 
interest in govt, or real socuidties, to be applied 
in the same manner as the principal ; the trustees 
retaining the trust moneys in their business, an 
inquiry was directed tliat would have been the 
amount of the personal estate, & the interest 
thereof, if it had been invested, & accumulated in 
the manner directed by the will, & the trustees 
were decreed to pay the amount, & were charged 
with interest at 5 per cent., on a balance in their 
hands. — Brown v. Sanbome (1825), M‘Cle. & Yo. 


427 ; 148 E. R. 480. 

4132. .] — Gotham v. West (1837), 

Donnelly, 199 ; 47 E. R. 319. 

4133. .] — Jones v. Foxall, No. 4121, 

ante. 

4134. .] — It is still the nile of the ct, 

that a trustee who employs trust moneys in trade 


Helliwell (1867), 13 Gr. 330. — 

CAN. 

^ b. .] — Sinclair v. 

Stuart (1887), 5 N. Z. L. R. C. A. 


191.— N.Z. 

0 . Conversion of truat fund to 

own i/sc.] — Whore a trustee has con- 
verted a trust fund to his ovm use, 


simple Interest at 7 per cent, was 
allowed on the converted fund. — 
Mackenzie v. Mackenzie (1894), 12 
N. Z. L. R. 690.— N.Z. 



974 Tkusts and Trustees. 


Sect 3. — Liability of trustees : SuJb-sect 2, B. (6), 

& C.] 

or speculative transactions must account for the 
profit he makes by such employment or, at the 
option of the cestuis que trust ^ be charged with 
interest at the rate of 6 per cent, — Re Davis, Davis 
V. Davis, [1902] 2 Oh. 314 ; 71 L. J. Oh. 639 ; 80 
L. T. 623 ; 61 W. R. 8. 

4135. Trustee obtaining advantage from 

position.] — The order to take an account with 
rests, is always a matter entirely discretionary 
with the ct., on a consideration of the circum- 
stances. Where A. held funds, part of the estate 
of B., but held them as security to cover liabilities 
into which he had entered on account of B., the 
estate itself being otherwise clearly answerable 
for such liabilities, & where the creditors of B. 
had not required him to invest the balance which 
might probably exist after his liabilities had been 
indemnified : — Held : in the absence of any posi- 
tive stipulation, he was not, on the final settlement 
of accounts with the creditors, bound to pay a 
larger interest than 6 per cent, on the money ho 
had so retained ; & the account was not to be 
taken with rests. 

Under such circumstances, if the fund had been 
paid into ct., it would have realised 4 per cent, with 
yearly or h^f-yearly rests, which being equal to 
6 per cent, without rests, A . was held liable to that 
interest, on the equitable principle of putting the 
creditors into tlio same situation as if he had paid 
the fund into ct. in the ordinary manner. — 
Court v. Robarts (1839), 6 Cl. <& Fin. 65 ; 7 
E. R. 622, H. L. 

4136 . Trustees using money for own benefit.] 

— When a trustee has employed trust funds for 
his own benefit, he will be charged as of course 
with simple interest at 6 per cent. But compound 
interest will only bo given when it is proved that 
the money has been used in trade, & the payment 
by a solr. of it into his bank to the general account 
of his firm is not such an employment of the money 
in trade as to make him liable to be charged witli 
compound interest. Qu. : whether it can under 
any circumstances be given unless a case is made 
out for it on the bill. — Burdick v. Garrick 
(1870), 5 Ch. App. 233 ; 39 L. J. Ch. 369 ; 18 
W. R. 387, L. C. & L. J. 

Annotations : — Consd. Gilroy v. Stephens (1882), 51 h. J. Oh. 
834. Distd. Phillips v. nomfray (181)0), 44 Ch. D. 094 ; 
Sllkstone & HaJgh JVIoor Coal Co. v. Edey, flOOOJ 1 Ch. 167. 
Reid. Banner v. Bcrridge (1881), 18 Ch. 1). 254 ; Re 
Exchange Banking CJo., FUtcroft’s Cose (1882), 21 Ch. 1). 
.510 ; Re Boll. Lake r. Boll (1886), 34 Ch. U. 462 ; Charles 
V. Jones (1887), 35 W. R. 645 ; 8onr v. Ashwell, fl893] 

2 Q. B. 390 ; Dominion Coal Co. v. Maskiuonge S.S. Co., 
[19221 2 K. B. 132. Mentd. Gray v. Bateman (1872), 
21 W. R. 137; Boatwright v. Boatwright (1873), 43 
L. J. Ch. 12 ; Merry v Nlckalls (1873), 42 L. J. Ch. 479 ; 
Watson V. Woodman (1875), L. R. 20 Eq. 721 ; Dooby v. 
Watson (1888), 39 Ch. D. 178 ; Lyell v. Kennedy, Kennedy 
r. LyeU (1889), 14 App. Cas. 437 : lie Sharpe, Re Bennett, 
Masonic be General Life Assco. v. Shanm, [1892] 1 Ch, 154 : 
Friend v. Young, fl 8971 2 CJh. 421 ; North American Land 
& Timber Co. v, Watkins, [1904] 1 Ch. 242 ; Reld-Now- 
fonndland Co. v. Anglo-American Telegraph Co., [19121 
A. C. 655 ; Henry v. Hammond, [191,3] 2 K. B. 615 ; Re 
Allsop, Whittaker v. Bamford, [19141 1 (^Jh. 1 ; Nooton v. 
Ashburton, [1914] A. C. 932 ; Re Richardson, Pole v. 
Pattenden, [1920] 1 Ch. 423 ; Taylor v. Davies, [1920] 
A. C. 636. 

4137. When compound Interest charged.] — Cot- 
ham V. West (1837), Donnelly, 199 ; 47 E. R. 319. 

4188. .] — Hutchins v. Hutchins, No. 3985, 

ante. 

4139. .] — Kingdon V. Oastlkman, No. 4114, 

ante. 


4140. Direction for accumulation.] — 

Wilson v. Peake, No. 4110, ante. 

4141. .] — Where there is an express 

direction to accumulate trust property, &> the 
accumulation is not made, the trustees are liable 
to account upon the footing of yearly or half- 
yearly rests. — ^Fbltham v. Turner (1870), 23 
L. T. 345. 

4142. .] — The trustee of a will held 

a fund upon trust, after the determination of a 
previous life interest, to transfer & pay same to 
a child when & as he should attain twenty-one, 
with a proviso that in case the child should be 
imder age at the determination of the life interest 
the income of the fund or any part thereof should 
or might be applied for or towards his maintenance, 
education, & advancement, & the surplus, if any, 
should accumulate to & become part of the fund. 
After the child attained twenty-one, the life interest 
having previously determined, the trustee retained 
the fund without making any arrangement with 
the child or explaining to him his rights ; — Held : 
the trustee must bo taken to have continued to 
hold the fund after the chUd attained twenty- 
one, upon the same trusts Sl with the same obliga- 
tions to accumulate as before, & he was liable to 
account for the fund with compound interest. — 
Re Emmet’s Estate, Emmet v. Emmet (1881), 
17 Ch. D. 142 ; 60 L. J. Ch. 341 ; 44 L. T. 172 ; 
29 W. R. 404. 

Annoiaiion : — Consd. Re Barclay, Barclay v. Andrew, [1899] 

1 Ch. 674. 

4143. Money used in trade.] — Jones v. 

Fox ALL, No. 4121, ante. 

4144. .J — Burdick v. Garrick, No. 

4130, ante. 

.] — See Executors, Vol. XXIV., pp. 699, 

701, 702, 707, Nos. 7244, 7269-7275, 7322. 

C. Accounting for Profits. 

See, also, Executors, Vol. XXIV., pp. 688-696, 
Nos. 7146-7207. 

Duty of trustee not to obtain personal advantage.] 

— See Part IV., Sect. 10, ante. 

4145. Duty of trustees to account.] — If such 
trustee were to have the money, ho would reap a 
benefit from his own wrong (Lord Harcourt, C.). 
— Kentish v. Newman (1713), 1 P. Wms. 234 ; 
24 E. R. 368, L. C. 

Annotations : — Mentd. Targus v. Pnget (1751), 2 Vos. Sen. 

194 ; Lloyd v. Lloyd (1837), 2 Uj. & Cr. 192 : Abbott 

r. Middleton, Ricketts v. Carpenter (1868), 7 H. L. Oew. 68 , 

4146. .] — Ludlow Oobpn. v. Greenhouse, 

No. 4630, post 

4147. .] — Re Gundry, Ex p, Badcock 

(1829), Mont. & M. 231, L. C. 

Annotations: — Distd. Farrar r. Farrars (1888), 40 Ch. D. 

395. Mentd. Re Oarhett, Ex p. Downes (1847), De G. 

390. 

4148. .] — Owners of shares in a mine in 

Cornwall became bkpts. in 1820, & their assignees, 
at a meeting of shareholders, signed a relinquish- 
ment of the shares of bkpt. Subsequently, the 
whole mine was sold to an order in a creditor’s 
suit in the Stannaries Ct. in Cornwall. At this 
sale, in June, 1820, one of the assignees purchased 
the whole mine, & afterwards, in June, 1820, sold 
four forty -fifth shares to the trustees of deft., who 
was then a minor. New assignees of bkpt. were 
appointed in 1829, & they, in 1835, filed the present 
bill : — Held : deft, was a trustee, & must account 
for the whole of the profits to bkpt.’s estate. — 


4140 i. When compound interest 
eharoed — Direction for accumulation.}— 
A triifjtco who fails to carry out a 
trust to invest a sum of money & 


occujuTilate tho* interest must" repay 
the principal with compound interest 
for the period allowed by law for the 


accumulation thereafter at simple 
interest. — Moss r. Moss (1898), 19 
N. S. W. Eq. 146.--AU8. 
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Turner v. Trelawny (1841), 12 Sim. 49: 10 
L. J. Ch. 240 ; 6 Jur. 698 ; 69 E. E. 1049. 

An^taiion : — Diatd. Farrar v, Farrars (1888), 40 Ch. D. 

4149* .J — A testator appointed two trustees 

& exors. of will, but by a codicil ho excluded 
them & appointed two other pei’sons One of these 
retired in consideration of £75, paid to him by one 
of the excluded trustees, & executed a deed ap- 
pointing the excluded trustee to act as trustee 
in his room. The ct. directed the new trustee to 
be removed, & the deed to bo cancelled, declared 
the conveyance to be void & directed the £75 to 
form part of the assets. 

Profit derived by a trustee, either from the trust 
property or from his office of trustee, belongs to 
the cestui que trust. 

It is a well-settled principle that if a trustee 
make a profit of his trusteeship, it shall enure to 
the benefit of his cestuis que trust (Stuabt, V.-C.). — - 
SxJGDEN V, CnossLAND (1850), 3 Sm, & G. 192 ; 
25 L. J. Ch. 668 ; 26 L. T. O. S. .307 ; 2 Jur. N. 8. 
318 ; 4 W. R. 343 ; 66 E. R. 620. 

Annotation : — Reid. Re Thorpe, Vipont v. Radcllffo, fl891] 

2 Ch. 360. I 

4150. .] — Bowes v. Touonto (City) (1858), 

11 Moo. P. C. C. 463 ; 14 E. R. 770, P. C. 
Annotaiinn : — Reid. Vyeo v. Foster (1872), 8 Ch. App. 309. 

4151. Use of trust money In trade — Option 

to cestui que trust to have profits or interest.] — 
Where a trustee has an infant’s money to lay out 
for his benefit, & employs it in his trade, the ct. 
will give an option for the benefit of the infant, 
either to have interest, or the profits of the trade. — 
Anon. (1765), 2 Ves. Sen. 629 ; 28 E. R. 401. 

4152. .] — (1) Where trust pro- 

perty is employed in trade without authority, 
cestuis que trust must elect to take either the profits 
for the whole period, or interest for the whole 
period. Circumstances may arise to entitle them 
to take profits for one, & interest for another part 
of the period ; but a notice of dissolution of 
partnership, published for a particular purpose. 
Sc not accompanied by a settlement of accounts, 
or a transfer of the property, is not sufllcient. 

(2) Interest to be computed at 6 per cent, when 
the property has been employed in trade. — TIeatit- 
COTE V, TTulme (1819), 1 Jac. Sc W. 122 ; 37 E. R. 
322. 

Annotations; — As to (1) Reid. Docker v. SmiicR (1834), 2 

My. & K. 6.55 ; Apaboff r. nnrtwoll (183.5), 4 L. J. Cb. 

190 ; Wightwlok v. Lord (1857), 0 H. L. Ceh. 217 ; Vysc 

V. Foster (1872), 8 Ch. App. 315, n. 

4153. .] — CoTiiAM V. West 

(1837), Donnelly, 199 ; 47 E. R. 319. 

4154. .] — If a person who takes upon 

himself the 07ius of a trust, will embark the pro- 
perty of the cestuis que trust, in the risks of trade, 
he is bound to account for the profits (Wigtiam, 
V.-C.). — Willett v, Blanford (1842), 1 Rare, 
268 ; 11 L. .T. Ch. 182 ; 6 Jur. 274 ; 66 E. R. 1027. 

Armotations : — Oonsd. Simpson v. Chapman (1853), 4 

De Q. M. & G. 154. Retd. Portlnck v. Gardner (1842), 1 

Hare, 594; Wedderburn v. Woddorbnru (No. 4) (1856), 

22 Bear. 84 ; Vyse v Foster (1874), L. R. 7 H. L. 318 ; 

Yates V. Finn (1880), 13 Cb. D. 839. 

.] — See, also, Executors, Vol. XXIV., 

pp. 690, 691, Nos. 7169-7170. 

4165. Profit made by sale of trust property.] 

— K, & S. being trustees of money in the funds, 
sell it for the benefit of 8., who dies insolvent, & 
K. becomes bkpt., the person interested in the 
funds may prove against the estate of K. the 
value of the funds at the bkpey. though S.’s 


estate be first liable. — Re Kempson, Ex p. Shakk- 
SHAFT (1791), 3 Bro. C. C. 197 ; 29 E. R. 487, 

L. C. 

Anfiotaiion : — Reid. Re Fenwick, Ex p. Brown (1849), 13 

L. T. O. S. 468. 

4156. .] — An agent, who was to have 

no emolument beyond his salary, decreed to account 
for profit made by a clandestine sale to his prin- 
cipal on his own account. — Massey v, Davies 
(1794), 2 Ves. 317 ; 30 E. R. 661. 

Annotation: — Reid. Morison r. Thompson (1874), L, E. 9 

Q. B. 480. 

4157. .] — Tyrrell v. Bank of Lon- 

don, No. 4125, ante, 

4158. Profit made by use of trust property — 

Option to cestui que trust to have profits or Interest.] 

— PococK V. Reddington, No. 4116, ante, 

4159 . Misrepresentation by trustee that 

fund invested in stock — Option to cestui que trust 
to have profits or interest.] — Trustees under a mis- 
representation, that the fund was invested in stock, 
charged with interest at 6 per cent, upon the same 
principle as if they had sold out stock, Sc used the 
money ; viz. an oi)tion to the cestui que trust to 
have the actual profit, or 6 per cent. — Bate v. 
SCAIMS (1806), 12 Ves. 402 ; 33 E. R. 152. 
Annotations : — Reid. Blair v, Broiiiloy (1847), 2 Pb. 354 ; 

Moore v. Knight, [18911 1 Ch. 647. 

4160. Failure to receive profit through wilful 

default.] — Mtgce. in possession & trustee guilty of 
a breach of trust, are the only cases where parties 
are charged with what they might have received 
but for their wilful default.— II OWKTX v. Howetx 
(1837), 2 My. & Cr. 478 ; 1 Jur. 492 ; 40 E. R. 
722, T>. C. 

4161 . Danger of loss no defence.] — It is no 

answer to the rule, that persons standing in the 
situation of trustees or agents must account to 
their cestuis que ti'ust, or principals, for all benefit 
which they themselves obtain by virtue of that 
character, that in the course of acquiring tlie 
benefit which has been derived by the trustee or 
apmt he incurred a possibility of loss ; it is suffi- 
cient if the transaction has resulted in gain ob- 
tained by virtue of the trusteeship or agency, to 
give the benefit to the cestui que trust. — Williams 
r. Stevens (1860), L. R. 1 P. (J. 352 ; 4 Moo. P. C. 
G. N. S. 235 ; 36 ].. .T. P. 0. 21 ; 12 Jur. N. S. 952 ; 
15 W. R. 409 ; 16 E. K. 305, P. G. 

4162. Profit made by purchase of trust 

property.] — The shareholders of a joint stock bank, 
in pursuance of a proposal of tlieir directors, passed 
resolutions for the increase of theh capital by the 
issue of twenty thousand new shares of £60 each, 
to be offered, in the first place, to the old share- 
holders in the proportion of one new share to each 
old share, each allottee paying £26 as a premium 
& £5 as a call per share, the shares unaccepted 
by the old shareholders to be sold by the directors 
to other persons at £30 premium per share, out 
of which each shareholder rejecting the allotment 
of new shares olTered to him was to receive a cash 
bonus of £5 for each now share so rejected. The 
directors made an arrangement with S., by which 
he was to take all the unaccepted new shares at 
the premium of £30 per share, to be issued to him at 
the rate of one thousand a month. Under this 
arrangement nine thousand & seven hundred & 
seventy eight new shares were allotted to 8., who 
paid thereon £6 per share, & procured the issued 
of them in batches as he found purchasers, the 
certificates in the meantime being retained by the 
bank until the £30 per share had been paid, when 


PART Vn. SECT. 8, SUB-SECT. 2.— C. 

d. Whether trustee must account — Profits made from own money — Converting policy without profits into participating 
policy.] — Baqnall's Trusts, Flynn v. Dalgleibh, [19011 1 1. R. 255, — IR. 
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Sect. S . — Liability of trustees : Svb-sect, 2, C. D. 
(a) & (b). ] 

the shares were registered in the names of the 
purchasers from S. Four of the directors, at the 
request of 8., took over a large number of the new 
shares, at £30 per share, before they had been 
ii«ued to 8., & sold them at a considerable profit. 
Bonus shares in the co. were subsequently issued 
to the holders of the new shares, & a considerable 
number of these were allotted to the same four 
directors. The bank, by their public officer, sub- 
sequently filed a bill against the four directors, 
alleging that the issue of the new shares & the 
arrangement with 8. was carried into effect in 
ursuance of a scheme & secret understanding 
etween defts. & 8., devised & entered into for 
their own profit. The bill, which was founded on 
the ground of fraud in reference to this alleged 
scheme & also on the ground of breach of trust 
arising out of the purchase by defts. as persons in 
a fiduciary position of trust property, sought to 
make defts. jointly & severally accountable for 
the profits made by them out of the transaction. 
The evidence in support of the allegations of fraud 
was extremely voluminous: — Held: so much of 
the bill as rested on fraud must be dismissed with 
costs, but defts. were trustees for the bank of the 
profits which they had made from the transaction, 
& must respectively account for the same. — 
Paukek V. McKenna (1874), 10 Ch. App. 96 ; 44 
L. ,T. Cn. 425 ; 31 L. T. 739 ; 23 W. R. 271, L. C. 
& L. JJ. 

AnnoicUions ; — Distd. Municipal Freehold Land Co. v. 
Polllnfirton (1890), 2 Moer. 307. Ajpld. Delves v. Grar, [1902J 2 
Ch. 606. Refd.i^ Canadian Ofl Works Corpn., Hay’s Case 
(1876), 10 Ch. App. 593 ; Nant-y-fflo & Blalna Ironworks 
Co. u. TampUn (1876), 35 L. T. 125 ; Bagnall v. Carlton 
(1877), 6 Ch. D. 371 ; Re West JewoU Tin Mining Co., 
Weston’s Case (1879), 48 L. J. Ch. 425 ; Re Fltzroy 
Bessemer Steel, etc., Co. (1884), 50 L. T. 144 ; Re Postle- 
thwalte, Poatlethwalte v. Rickman (1888), .59 L. T. 58 ; 
Salford Corpn. v. Lever (1890), 63 L. T. 658 ; WlllloiDs v. 
Scott, 119001 A. C. 499 ; Perclval v. Wright, f19021 2 Ch. 
421 : Armstrong u. Jackson, [19171 2 K. B. 822 ; Wright 
V. Morgan, [1926] A. C. 788. Mentd. National Bank of 
Australasia v. Unltod Hand-In-Hand & Band of Hope Co. 
(1879), 4 App. Cas. 391 ; Hopldnson v. Lovering (1883), 
11 Q. B. D. 92 ; Guy u. Churchill & Sim (1886), 2 T. L. R. 
855. 

4163. Money received as bribe to neglect 

duty.] — Certain persons, who were owmers of a con- 
cession from a foreign govt, combined together to 
form a co. to purchase the concession, knowing at 
the time that through their default it was voidable 
& liable to forfeiture. The owners & others who 
were promoters of the co. fraudulently sold the 
concession, being aware of the infirmitv of the 
title, to trustees for the intended co., & it was 
transferred to the co. by the trustees, who were 
to be paid a portion of the purchase-money for 
their snare in the transaction. The solrs. for tlie 
vendors, who were also solrs. for the co., concealed 
the invalidity of the title, & the trustees neglected 
to require evidence to establish the title. Ui3on 
a bill filed by the co. against the owmers of the 
concession, the promoters, the trustees, the 
directors, & the solrs. : — Held : the owners & 
promoters must repay the whole purchase -money ; 
the trustees who received money in the nature of 
a bribe for neglecting their duty must repay what 
they had so received ; & all the defts., including 
the solrs. must pay the costs of the suit. — Phos- 
phate Sewage Co. v. Hartmont (1877), 6 Ch. D. 
394 ; 46 L. J. Ch. 661 ; 37 L. T. 9, C. A. ; affg. 
(1876), 45 L. J. Ch. 465 ; subsequent 'proceedings^ 


sub nom . Phosphate Sewage Co. r. Mollbson 
(1879), 4 App. Cas. 801, H. L. 

Annotations : — Befd. New Sombrero Phosphate Co. r. 

Erlanger (1876), 35 L. T. 309 ; Nant-y-glo & Blalua 

Ironworks Co. v. Grave (1878). 12 Ch. D. 738 ; Rees v. 

De Bemardy, [1896] 2 Ch. 437. Mentd. Metzler v. Wood 

(1877), 47 L. J. Ch. 139; Re ColUe, Ex p. Adamson 

(1878), 8 Ch. D. 807. 

4164. Profit made by illegal agreement.] — 

The E. Tramway Co.’s Act contained a sect, that 
the co. should pay the expenses of obtaining the 
Act. They contracted with the C. co. to lay the 
tramway, & pay such expenses of the Act. M., 
the solr., & B., the engineer, of the E. co. at the 
same time made a separate agreement with the C. 
co. to relieve the C. co. of these expenses for a sum 
of £17,000. The actual expenses did not amount 
to the latter sum ; — Held : M. & B. were bound to 
account to the E. co. for the profit they made by 
their agreement with the C. co., their agreement 
being illegal & void ; & even if the E. co. had 
adopted the agreement of M. & B., they would have 
acted ultra vires. — Mann v. Edinburgh Northern 
Tramways Co., [1893] A. C. 69 ; 62 L. J. P. C. 
74 ; 68 L. T. 96 ; 57 J. P. 245 ; 9 T. L. R. 102 ; 
1 R. 86, n. L. 

& pay Interest — Rate of interest.] — See Sub- 
sect. 2, B. (6), ante. 

Charity trustees.] — See Charities, Vol. 

VIIT., pp. 379-382, Nos. 1919-1966. 

D. Costs of Legal Proceedings. 

{a) In General. 

See R. S. C., Ord. 65, r. 1. 

4166. General rule.] — Trustees who act contrary 
to their trust shall pay costs. — H aberdashers Co. 
V. A.-a. (1702), 2 Bro. Pari. Cas. 370 ; 2 Eq. Cas. 
Abr. 237 ; 1 E. R. 1003, H. L. 

Annotation: — Mentd. A.-G. v. Smithies (1833), 2 L. J. CJh. 

68. 

4166. .] — Generally, where trustees are 

guilty of a broach of trust, they must pay the 
costs of a suit to repair it. — B yrne v. Norcott 
( 1851), 13 Beav. ,336 ; 51 E. R. 130. 

Annotation Apld. Boll V. Turner (1877), 47 L. J. Ch. 75. 

(b) Direct Breach of Trust. 

See R. S. C., Ord. 65, r. 1. 

4167. Trustee in debt to trust estate — Account 
controverted by trustee.] — Where on a bill to call 
a trustee to account, he by answer submits readily 
to it, though foimd in debt, shall pay interest for 
the balance only, from the time of the account 
liquidated, & no costs ; secus, if he controverts 
the account there, if found in arrear, shall pay 
interest & costs. — P arrot v. Treby (1705), Prec. 
Ch. 254 ; 1 Eq. Cas. Abr. 126 ; 24 E. R. 123. 

4168. Insolvent co-trustee.] — C. & S. were 

two trustees of an estate administered by the ct. 
C. became bkpt. after 1869. A balance of £896 
was found due from C. to the estate, & a balance 
of £746 was found due from the estate to the two 
trustees jointly. The insolvent trustee being 
indebted to the estate, & the solvent trustee not 
being responsible for that debt ; & Bkpey. Act, 
1896 (c. 71), having made a debt arising from a 
breach of trust to continue notwithstanding the 
bkpey. : — Held : a reference be directed to the 
taxing master to apportion the costs of the trustees 
appearing by the same solr., & the costs of the 
solvent trustee b© paid out of the estate, & the 
costs apportioned as the costs of the insolvent 
trustee be set off against the amount found due 


PART VII. SECT. 8, SUB-SECT. 2.— 
D. (a). 

41651 . General rule .] — Whore the sole 
ohjoot of an action brousrht afiralnst 


a trustee Is to make him answerable 
for a breach of trust, & the trustee Is 
foimd jmllty of breach of trust, he will 
be liable for the general costs of the 


action, olthoxigh his conduct which 
was mistaken, waa perfectly honest. — 
Barnett v. Rogers, [1914] S, A. L. R. 
138.— AUS. 
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from him to the estate. Whether under this 
direction the whole of the common costs of the 
two trustees would be allowed to the solvent 
trustee or divided, must depend on the settled 
practice of the taxing master’s office. — McEwan 
V* Orombib (1883), 26 Ch. D. 176 ; sub nom, 
McEwan v, Ciiomrie, Porter v. Grant, 63 
L. J. Ch. 24 ; 49 L. T. 499 ; 32 W. K. 115. 
Annotation : — Befd. Stouiar v. Evans, Evans v. Stanlar 

(1886), 66 L. J. Ch. 681. 

4169. Attempt to seize trust estate.] — Brown 
r. How (1740), Bai-n. Ch. 364 ; 27 E. Jl. (i70, L. C. 

4170. Sale without authority — Mistake as to 
power.] — PowLET (Earl) v, Herbert, No. 4084, 
ante, 

4171. Trust property transferred to unauthorised 
person — Husband of beneficiary.] — Settlement 
upon marriage of stock, the property of the wife, 
in trust from time to time to receive the dividends, 
& pay them into tlie hands of the wife for her 
sole separate use ; her receipt to be a discharge ; 
after her decease, if the husband should survive, 
for him for life, & after the decease of the survivor 
to transfer the i)rincipal among the children 
according to her appointment by will ; in default 
thereof, equally ; if no children, according to her 
appointment by vdll. The trustees with the 
privity of the wife sold the stock ; & paid the 
money to the husband, taking his bond of 
indemnity : he died insolvent. Upon the biU 
of the widow & children the fimd, having been 
replaced by the trustees, was transferred to the 
Accountant-General upon the trusts of the settle- 
ment ; the trustees to pay the dividends to the 
widow from the death of the liusband with costs. — 
Whistler v. Newman (1798), 4 Yes. 129 ; 31 
E. Jl. 67, L. C. 

Annotations : — Mentd. Mores v. IIuJbL (1800), 5 Yes. 692 ; 

Sl)erling v. liochfort (1803), 8 Ves. 164 ; Jones v. Hariis 

(1804), 9 Ves. 480 ; Parkes v. White (1805), 11 Ves. 209 ; 

Dlghy V. Howard (1831), 4 Fim. 588 ; Johnson r. Gallagher 

(1861), 3 De G. F. & J. 494. 

4172. .] — WELTiS V, Gibbs (1843), 1 

L. T. O. S. 336. 

4173. .] — Testator bequeathed all his 

property to M. & R. upon trust to convert, &, 
after a life interest to his wife in a part thereof, 
directed that they should pay the interest of two- 
thirds to his three sons for life, A of the remaining 
third to his three daughters for life for their 
separate use, with remainder to tlie children of 
all his children as therein mentioned, & if his 
trustees should in their discretion consider his 
sons & daughters, or any or either of them capable 
of mana.ging, or that it would be conducive to his 
or her interest to embark in or carry on any trade 
or business, ho authorised them to advance to 
any such son or daughter any part of the share 
in which he or she might have such life interest 
as aforesaid, & the receipt of any such son or 
daughter was to be a sufficient discharge to the 
trustees. Testat/or died in 1848, & liis widow in 
1861. The six children survived testator, as did 
also a seventh not mentioned in the will, & in 
1863, inquiries respecting the estate were com- 
menced on behalf of the cliildren of that seventh 
child as to their interest in the estate, & after 
much correspondence a common administration 
suit was begun by them in June, 1864. In the 
course of the proceedings it appeared that the 
trustees had advanced to one of testator’s 
daughters (Mrs. R.) & her husband, who had no 
children, her share, in order, as appeared by 
releases which they executed, to effiarge the 
capital of R. to carry on his farm, & after the 
institution of the suit they advanced the share of 
Mrs. 0., another married daughter, to the son of 

J. — ^VOL. XLm. 


one of the trustees, upon her entering into business 
as a farmer in paitnership with him & two 
other of the testator’s children, whose shares were 
in like manner advanced ; but Mr. C. covenanted 
that the business should be for his wife’s separate 
use. 

The decree of the Vice-Chancellor directed defts. 
to pay all costs of the suit except £260 taken as 
the amount of the costs of an ordinary administra- 
tion suit, which his Honour ordered to be paid 
out of the estate ; but the decree was varied by 
striking out that last direction as one improper 
to be given in the absence of the other parties 
entitled imder the will ; A as pltfs. had succeeded 
in setting aside only one of the advances, defts. 
were relieved from paying all the costs, although 
having regard to their imi^roper conduct in refusing 
to account to pltfs., in withholding information 
which they themselves possessed, & in other 
respects also, they were ordered to pay all costs 
as of an administration suit, & all additional costs 
were left to be borne by the parties themselves. — 
Talbot v. Marshfield (1808), 3 Ch. App. 022 ; 
19 L. T. 223 ; 32 J. P. 726, L. J J. 

Annotation :~Tlllenid. Molyneux t\ Fletcher, [1898] 1 Q B. 

648. 

4174. Trustee acting on counsel’s opinion.] 

— The trustee of the wdl, who acting on the 
opinions of counsel had distributed the whole 
estate according to a different view, was ordered 
to pay to the representatives of the child the 
amount of the child’s share & the costs of the suit, 
—Boulton v. Beard (1853), 3 De G. M. & G. 608 ; 
43 E. R. 239, L. JJ. 

Annotations : — Befd. Jic Hcovo’h Tnihtfl (1877), 4 Ch. D. 

841 ; Selby v. Whittaker (1877), G Oh. D. 239 ; lie Silver 

Valley Mines (1882), 47 L. T. r>97. Mentd. He Watson’s 

Trusts (1870), L. It. 10 Eq. 36; Jir Orlrbar’H Svttliut. 

Trusts (1876), L. R. 20 Eq. 711 ; Hlekllng v. Fair, [1899] 

A. C. 16; He Walker, Dunkerly v. Howerdiiie, [1917] I 

Ch. 38 ; He Stephens, TomuJiu r. 'J’omalln’s Tnistec, 

[19271 1 Oh. 1. 

4175. Liability subject to liability of trans- 

ferees.) — E aves v. Hickson, No. 4012, ante, 

4176. .] — The trustee of a legacy, which 

had been invested in stock, authorises the sale of 
the stock, & permits B. to receive the proceijds ; 
B. retains the money in his hands, Sc during many 
years, the legatee, who was not avare that the 
legacy had ever been invested in slock, or that 
stock, in which it once was invested, had been 
sold, deals with B. as the only person accountable 
to her for the money ; notwithstanding these 
dealings on tlie part of the legatee, the trustee 
continues to bo accountable for the stock. 

The decree must be for an account of what is 
due to her for her share of the stock & of the 
dividends on it ; & tlie decree must be with costs 
(per Cur.). — Adams v. Clifton (1826), 1 Russ. 297 ; 
38 E. R. 115. 

4177. .] — Devise of real estate to trustees 

upon trust for testator’s sou W. for life, & after 
his decease, to the heir male of his body begotten 
of an Eui’opean woman, & the hebs of such heir 
male ; & in case his son should die without leaving 
such heir male of his body, the trustees to pay the 
rents equally between testator’s daughters, M, & 
A., for theb lives, & the whole to the survivor ; 
& after the decease of the survivor, upon trust for 
the heir male of the body of M. & the heirs of such 
heir male, & in default of such heb male of her 
body, upon trust for the heb male of the body of 
A. & the heirs of such heir male. W. & M. both 
died without issue, & A. having a son, suffered a 
recovery of the devised estate, & resettled it to 
new uses, under which a remote interest was 
limited to the surviving trustee, & died, leaviM 
her son surviving, who thereupon filed his bill 

ERR 
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Sect. 3 . — Liability of iruaieee ; Sub-sect. 2, D. (6), 
jc) & id).] 


against the surviving trustee of the will for a con- 
veyance of the legal estate. 

Decree made against the trustee with costs : the 
ct, holding clearly that, under the devise, A. took 
a life estate only, with remainder to her son in 
fee.— -Willis v. Hiscox (1839), 4 Mv. & Or. 197 : 
4 Jut. 738 ; 41 E. R. 78, L. 0. 


An/notaiionB : — Mdntd. Chamberlayno r. Chamberlayne 
(1866), 6 E. & B. 626 ; Greaves v. Simpson (1864), 10 
Jut. N. S. 609; Evans v. Evans, 11892] 2 Ch. 173 ; Pelliam- 
Cllnton V. Newcastle (1900), 83 L. T. 027. 


4178. .] — A. & B., exors. & trustees of 

testator, set apart a fund to answer an annuity 
bequeathed to pltf. A. <&; B. committed a breach 
of trust by means whereof the fimd came into the 
name of B. alone, who misappropriated it. A. 
died, & by his will gave a legacy to B. & J. on 
certain trusts. B. having become bkpt., in an 
action by the annuitant J. was ordered to refund 
the trust legacy in his hands, wliich was insufficient 
to answer the breach of trust committed by his 
testator : — Held : neither J . nor the trustee in 
bkpey. of B. was entitled to have his costs out of 
the fund before it was paid into ct . — Le Knott, 
Bax V. Palmer (1887), 6(3 L. J. Ch. 318 : 56 L. T. 
161 ; 85 W. R. 302. 

4179. Purchase of trust property by trustee — 
Resale at profit.]— A trustee who has purchased the 
trust property & sold it at a profit, & who has 
been compelled by a suit in equity to refund that 
profit, will not, except under circumstances 
affecting him with moral fraud, be charged with 
the costs of the suit. 

If he violates his trust, & is guilty of fraud, no 
doubt the ct. will oblige him to pay the costs 
which by his misconduct the cestuis que trust have 
been put to (Lord Abinger, C.B.). — Baker v. 
Carter (1835), 1 Y. & C. Ex. 250 ; 4 L. J. Ex. Eq. 
12 ; 160 E. R. 102. 

Anrwiatwn -N.P. Plowright v. Lambert (1885), 52 L. T. 646. 

4180. Inadequate price.] — Part of the 

estate of a testator consisted of two-thirds shares 
of the money to arise from the sale of certain 
messuages & hereditaments in Sydney, which 
during the life of testator had, by deed in 1846, 
been vested in trustees there upon trust for sale, 
with power to suspend the sale & to manage &> 
lease the property. Testatoi’, at the time of his 
death in 1868, was supposed by tlie trustees of his 
will in England, & the beneficiaries, to bo seised 
in fee simple of the two-thirds shares. As the 
property was expected to increase in value, all 
the beneficiaries agreed that the sale should be 
postponed, & under the mistaken impression as 
to the nature of testator’s interest they, by deed 
in 1869, requested the trustees of the will to post- 
pone the sale. In 1870 the sum of £10,000 was 
offered for the entii*e property, but was refused. 
In 1875 one of the beneficiaries sold his one-fifth 
share of testator’s two-thirds for £1,000. In i 
Mar. 1880, A., another of the beneficiairies, being ' 
ill & in pecuniary difficulties, sold Ids one-fifth 
share to S., one of the trustees of the will, for 
£900. Shortly afterwards both A. & S. died. In 
Sept. 1881, the entire property was sold for 
£30,000, & consequently A.’s share therein proved 
to be worth over £4,000, eighteen months after the 
sale of it to S. for £900. 


In an action by A.’s wife against L., the exor. 
of S., to set aside the sale of A.’s share to S. she 
did not aver that A. hod been guilty of fraud in 
the transaction, or that A. was not fuUy aware of 
what he was doing at the time of the sale ; but 
she prayed relief on the ground that S. stood in 
the position of trustee to A., who at the time of 
the sale was in very embarrassed circumstances, 
as S. knew ; that the price was considerably below 
the real value of the share, as S. also knew ; & 
that A. had no independent advice in the trans- 
action : — Held : as the purchaser & vendor stood 
in the positions of trustee & cestui que trust, 
although the trustee was not the donee of a power 
of sale, Ids duty was to see that the property 
realised its full value ; & the vendor being in 
embarrassed circumstances to the knowledge of 
the trustee, & the price given by the trustee foi 
the property being greatly inadequate, the relief 
asked for must be granted. L. must pay the costs 
of the action, & was not entitled to deduct them 
from the share sold to 8. — Plowright v. Lambert 
(1885), 52 L. T. 646. 

4181. Wrongful payment of apprenticeship fee 
— To person not within terms of trust.] — Simpson 
V. Brown, No. 4064, ayiie. 

4182. Improper investment.] — A trustee, with 
power to invest the trust property in leasehold or 
chattel personal securities, or upon the personal 
secui’ity of any person, advanced, at the request 
of his cesiuis que trust, some of the trust property 
to two ladies on the security of mtges., with the 
usual covenants, of a leasehold house in which the 
ladies were living, & of the furniture in it. Tlie 
trustee was also the lessor of the house. The 
mtgors. became insolvent, paid no rent, & no part, 
of the principal or interest on the loan. The 
trustee, as lessor, determined the lease by entry, 
A then sold all his interest in the leasehold premises 
& the furniture ; but he thereby so mixed up the 
trust property with his own that it was impossible 
to distinguisli the one from the other, or to pro- 
nounce witli certainty how much of the proceeds 
of the sale was his, <fe how much belonged to the 
cestuis que trust. The advance had been made at 
6 per cent. After some delay, the trustee replaced 
the principal money of the loan, but invested it 
against the wishes of his cestui que trust in 3 per 
cent. Consolidated Bank Annuities, the dividends 
on which, however, were paid to them ; — Held : 
the trustee was bound to make good to the trust 
estate the whole of the money advanced on the 
loan, with all interest due thereon, at the rate of 
6 per cent, per annum, to be computed up to the 
date of the decree ; & must pay the costs of the 
suit. — Cook v. Addison (1869), L. R. 7 Eq. 466 ; 
38 L. J. Ch. 322 ; 20 L. T. 212 ; 17 W. R. 480. 

4183. .] — Be Roberson, Campkin v. 

Barton, (18831 W. N. 110. 

4184. Improper arrangement with beneficiaries — 
No Independent advice.] — Ellis v. Barker, No. 
3930, ante. 


(c) Neglect or Befusal to Act. 

SeeB.H. C., Ord. 65, r. 1. 

4185. Failure to compel payment of money 
owing.] — Caffrey v. Dabby (1801), 6 Ves. 488 ; 
31 E. R. 1159. 

Annotation; — Mentd. Thompson v. Hopper (1858), E. B. & E. 
1038 


PART VII. SECT. 8, SUB-SECT. 2.— 
D. (b). 

41821. Improper investment .] — ^Whero 
^ trustee sold shares In a steam co. to 
the trast, such Investment not heimr 
one v^ch a ot. ol equity would sano- 
llon, he was ordered to pay the costs 


of a suit by the cestuis que trust, & of 
the necessary defts. ; a second trustee, 
having acquiesced in the sale, was 
ordered to pay his own costs. — 
CiM)OK V. Smart (1873), 10 N. S. W. 
S. C. R. (Eq.) 124 ; H N. B. W. S. C. R. 
(Eq.) 121.— AUB. 


PART VII. SECT. 8, SUB-SECT. 2.— 
D. (0). 

e. Neglect in rendering accounts io 
cestui Que trust.] — A trustee must use 
reasonable dlUgenoe to have the 
accounts of the trust ready, Sc to 
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4186. Rents.] — Where the payment of 

rents, in consequence of disputes among the 
trustees, had been permitted to fall into arrear, 
on a bill filed by pltf., who was entitled to the 
rents & profits for her life, against the trustees, the 
ct. ordered a receiver to be appointed, & the costs 
of the suit to be paid by the trustees. — Wilson v. 
Wilson, Grosslob v, Wilson (1838), 2 Keen, 249 ; 
48 E. R. 024. 

4187. Money secured by covenant In trust 

Instrument.] — Wliere, by the terms of a marriage 
settlement, a trustee was required, immediately 
after the marriage, to call in & compel payment 
of a sum of money forming part of the subject of 
the settlement, which was secured by a covenant 
in the deed, & he neglected to do so or to enforce 
payment when required to call it in, & allowed the 
interest to fall into arrear, & a suit was instituted 
to compel him to perform the trusts : — Held : 
having rendered such suit necessary, ho must pay 
the costs. — K irby v. MiVSii (1839), 3 Y. & O. Ex. 
295 ; 8 L. J. Ex. Eq. 33 ; 3 Jur. 221. 

4188. Discretion of court.] — Where a bill 

is dismissed without costs so far as it seeks to 
charge trustees with wilful default, the ct. may by 
its order upon fm-thcr consideration, give defts. 
the whole of their costs. Also, a sum advanced 
by the trustees & disallowed by the Chief Clerk’s 
certificate, may be allowed by the order on further 
consideration. — Massey v, Massey (1807), 17 
L. T. 233, L. C. 

4189. Refusal to execute conveyance — Unless 

paid sum of money.] — Wfiiere a trust estate 
descended to one who j'cfused to execute a convey- 
ance to the ceMui que trusty after it had been 
approved by his solr,, unless he were paid a sum 
of money, the ct. ordered the conveyance, with 
costs n gainst deft. — Watts v. Turner (183U), 1 
Russ. & M. 034 ; 39 E. R. 241. 

4190. Personal considerations.] — Matteis 

of personal or private feeling cannot be considered 
in a question either of merits or of costs, as between 
trustee & cestui que trust. 

A trustee who deems himself to be or is assailed 
by imputations cast upon him by his cestui que 
trust is not justified in refusing to do an act which 
his trust requires until he receives an apology 
from the cestui que trusty & if he refuses, from want 
of such apology alone, to do an act which his duty 
as ti-ustce requires, ho will be liable to the costs 
of a suit brought to enforce the performance of 
such duty. — Moore v. Prance (1851), 9 Hare, 
299 ; 20 L. J. Ch. 4(58 ; 18 L. T. O. 8. 51 ; 15 
Jur. 1188 ; 08 E. R. 517. 

4191. Refusal to pay income — Trustees of mar- 
riage settlement — Misconduct of wife cestui que 
trust.] — By a marriage settlement, the income of 
certain funds, part of which liad i>rcviou.sly been 
the property of the husband was settled on the 
wife for lier separate use. 8ho was also entitled 
to her separate use under the same settlement 
to an annuity covenanted by the husband’s father 
to be paid to her during his life. After having 
been married some years tiie wife had eloped & 
now was living in adultery. No proceedings had 
been taken in the Divorce ct. The tmstces of 
the settlement having refused to pay to the wife 
since her elopement the income accruing to her 


from that part of the fund which was formerly 
her husband’s & the proceeds of the annuity, 
upon a bill filed by the wife to enforce the trusts 
of the settlement. Ordered, that the trusts be 
performed ; with costs to be paid by the husband 
& the trustees. — Goldsmid v. Heathcotb (1804), 
10 L. T.811. 

4192. Refusal to pay over fund.] — Exors. of 

trustees decreed to pay the costs of a suit rendered 
necessary by theii’ having refused to pay over the 
trust fund on reasonable evidence of a person’s 
death ; but, inasmuch as the trustees had been 
guilty of a breach of trust in relation of the fund, 
such costs were decreed to be paid out of the assets 
of the trustees, & not personally by the exors. — 
Ly8E V. Kinodon (1844), 1 Poll. 184 ; 3 L. T. O. S. 
72 ; 8 Jur. 418 ; 03 E. R. 375. 

4193. Identity of beneficiary doubtful.] — 

Testal-or left all his property to trustees on trust 
for his wife for life & all the residue to A. 11., 
daughter of his brother W. H. absolutely. Testator’s 
brother W. had three daughters, E., M., & A., pltf., 
who had long prior to the will been Mrs. S., 
on the ground of the doubt of identity the trustees 
refused to pay over the residue : — Held : the 
refusal was not warranted by the circumstances ; 
pltf.’s second name being A., & she being a 
daughter of testator’s brother W., was sufficient, 
&, on bill filed for payment, decree with costs. — 
Southwell v. Martin (18(59), 21 L. T. 135. 

4194. Power to apportion.] — Although 

tiierc may be cases in wiiicli there are such 
difficulties that tioistees ought not to be called 
iqjon to exercise their power of apportionment of 
trust funds among the beneficiaries entitled tliereto 
except with th(‘ sanction of the ct., yet, unless that 
state of circumstances exists, trustees are not 
justified in refusing to sell or appropi’iate same, 
cY will he lield to have acted unreasonably tS:; 
improperly in so refusing, & be ordered to pay the 
costs under R. S. P., Ord. 05, r. 1 , of an application 
to the ct. on behalf of the benefieiari(‘s to obtain 
such api3ointment . — He RudirxTv, Newberry v. 
Manhfield (1910), 102 L. T. 89, P. A. 

4195. Failure to Invest — Costs of inquiry into 
uninvested fimds.] — Phugg v. Pitugg, [1874] W. N. 
185. 

(d) IV/ieu Deprived oj Cosl'ii. 

See R. 8. P., Ord. (55, r. 1. 

4 4196. Negligence In execution of trust.] — Trust 
term by will to raise out of real estate portions 
for daughters, to bo paid on marriage, upon 
condition that they should be married with con- 
sent of tlu*ir mother, or, after her death, of the 
trustees, & that the husband should previously 
make a settlement : the residue of the personal 
estate, subject to debts legacies, to be applied 
in discharging the portions in ease of the real estate 
or for any purpose the trustees might judge most 
beneficial lor the devisee. A marriage having 
taken place with the consent of the mother & the 
privity of the trustee, but witliout any settlement 
by the neglect of the trustee, the husband having 
before & after the marriage offered all that was 
required of him, & been ready to execute a settle- 
ment within the condition, relief was given upon 
those circumstances by raising the portion upon 


render them within a reasonable time 
after demand on behalf of the cestui 
Que trust ; & where a trustee wholly 
neglected this duty, though he oifered 
his books for inspection by the parties 
interested, he was charged with the 
costs of the suit up to the hearing. — 
Randall v. Burro wes (1865), 11 
Or. 364.-- CAN. 


f. Improperly ref using to act .] — The 
ct. will not, upon petition, remove 
a trustee who has accepted the trust 
but refuses to continue to act. A bill 
must bo filed for tho purpose, the 
costs of which will bo cast on the 
trustee, if It appear that he has Im- 
properly refiisod to act. — Anon. (1842), 
4 I. Eq. R. 700.— m. 


g. Refusal to transfer trust funds to 
new trustees .] — A surviving trustee who, 
without bufticient reason, declhied to 
transfer trust fmids to new trustees, 
didy appointed under a power In tho 
instrument creating the trust, ordered 
to pay the costs of an action to compel 
such transfer. — Coppinger v. Sheklk- 
TON (1885), 15 L. R. Ir. 461.— IR. 

R R R 2 
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Sect. 3 . — Liability of trustees : Sub-sect 2, J>. {d) 
& (e).] 

executing the settlement. No costs to a trustee, 
whose neglect occasioned the suit. — O’Callaghan 
V . Cooper (1799), 6 Ves. 117 ; 31 E. R. 601, L. C. 

4197. .] — Bill to charge a trustee, as having 

by delivering the title deeds to the tenant for life 
enabled him to make a mtge. of a settled estate 
as tenant in fee, dismissed : the fraudulent purpose 
of enabling him to mtge. resting upon the evidence 
of a single witness, & being positively denied 
by the answer, as far as the allegations of the bill 
gave an opportunity of answering ; but without 
costs, on the ground of negligence ; & without 
prejudice to an action ; k. with an option to pltf. 
to take an issue. — Evans v. Bicknell (1801), 0 
Ves. 174 ; 31 E. R. 998, L. C. 

AnmtaJiona Alien v. Knight (1846). 5 Hare, 272 ; 

08.'’^), 5 H. L. Gas. 905 ; Clark u. Hoskins 
Huttowor V. Lock 
Clifford V. Brooke (1806), 13 Vch. 
(1817), 2 Madd. 198; Hall r. 
Maltby (1819), 6 Prloo, 240 ; Loverldgo v. Cooper (1823), 
• Martino* v. Cooper (1826), 2 Rush. 
108 ; WlHoman & Benley v, Westland (1826), 1 Y. & J. 

Prfostley (1827), 2 Him. 75 ; Dearie v. 
^ 1 J Adamt-on r. Evllt (1830), 2 Runs. 

U (1837), 1 Jur. 330 ; Attwood u. 

® ^ 232 ; Jones v. Jones (1838), 8 

Him. 633 ; Farrow v. Roes (1840>, 4 Beav. 18 ; Jones v. 

^ 43 ; Moux V. Bell (1841), 1 Hare, 

7.1 ; Gibson v. D'EBte (1843), 2 Y. & C. Ch. Cae. 542 ; 

2 Harts 249; Stevens v. Stevens 
(181j), 2 Coll. 20; Blair v. Broinlcy (1847), 2 Ph. 3.54 : 
Ingram v. Thorp (1848), 7 Hare, 67 ; Philllpson v. Gatty, 
^^91p8on (1848), 7 Hare, 516 ’ Wilson v. Short 
Hare, 366 ; Hewitt v. Loosemoro 0851) 9 Hare, 
Colycr v. Finch (1854), 19 Beav. 
500 ; JorUen v. Money (1854), 5 H. L. Cas. 185 ; Hutton 
7 C. M. & G. 9 ; Himt v. Ehnes 
(I860), 28 Beav. 631 ; Slim v. CTrouchor (1860), 1 Do G. F. 
& J. 518 ; Stackhouse r. Jersey (18G1>, 1 John. & H. 721 ; 
Sharpies v. Adams (1863), 32 Beav. 213 ; Dowle v. 
SauiKlers (1864). 2 Horn. & M. 242 ; Ite Tlchoner (1865), 
^5 Beav. 317 ; Lloyd v. Banks (1867), 15 W. R. 1006; 
Be Oveirond, Gumey, Kx p. Oakes & Peek (1867), L. R. 3 
Eq. 570 ; Newton v. Newton (1868), L. R. 6 Eq. 135; 

V. Bolton (1869), L. R. 8 Bq. 294 ; Hill v. Lane 
^^*215 ; Hunter v. Walters, Curiing v. 
WcUteiN, Darnell v. Himter (1871), 20 W. R. 218 ; Keith 
^22; Schroedor v. Mendl 
(1877), 37 L. r. 452 ; Northern Counties of England Fire 
26 Ch. D. 482 ; Manners v. Mew 
(188 j), 29 C/h. D. 725 ; Moore u. Knight (1890), 63 L. T. 
M io’t 82 ; Taylor r. RusseU, 

tin ^ ^ ^ ,8 \ Ingham. Jones v. Ingham, 08931 1 Ch. 

onV 1 V Temperance I*erraancnt Bldg. Soc., 

089o] A. C. 173; Exploring Land & Minerals Co. v. 

'''■ .234 : Walker r. Llnom, 
11907] 2 Ch. 104 ; Nocton v. Ashburton, 0914] A. C. 932. 

4108. I .] — With respect to the trustees, I 
do not think they are entitled to costs, because 
they have utterly neglected their trust (Langdale, 
M.K.).— England v. Bownh (1842), as reported 
in 0 Beav. 269 ; 49 E. R. 829. 

Armotation : — Mentd. Groves v. Wright (1850), 2 K. & J. 347 

4199. .]—Youde V . Cloud, No. 4573, post 

4200. .] — It is no doubt settled that it 

requires a very strong case to deprive an ordinary 
gratuitous trustee of his costs. As a rule he can 
only be made to pay costs for misconduct, & he is 
oidy deprived of his costs for something which 
might properly be termed misconduct, though it 
sometimes is characterised by a milder term, such 
as neglect, or negligence, or carelessness. But 
there is no doubt that the Ct. of Ch. did occasionally 
deprive trustees of their costs for innocent mis- 
takes (Jessel, M.R.).— i2e Silver Valley Mines 
(1882), 21 Ch. D. 381 ; 47 L. T. 697 ; 31 W. B. 
06, C. A. 

.Anao/crfloa;— Reid. Dublin City DlstUlory v. Doherty, 


4201. Trustee charged with interest — Not neces- 
sarily deprived of costs.] — Trustee or exor. charged 
with interest, yet ho may have his costs. — ^Wood- 
head V . Marriott (1837), Coop. Pr. Cas. 62 ; 47 
E. R. 402. 

4202. Mistake — Trusts of doubtful will — Failure 
to invest.] — A trustee wilfully applying trust 
moneys to his own use is chargeable with interest 
at 6 per cent. ; but where, under the trusts of a 
doubtful will, the tenant for life, who was also a 
trustee, neglected to make proper investments, 
she was held chargeable with interest at 4 per cent, 
only & the decree was made without costs. 

If she had had no personal interest & had 
been a mere trustee or exor., I should have thought 
that she was not only not chargeable with costs, 
but entitled to them. That she committed a 
mistake is now beyond all doubt, . . . but, under 
these circumstances, I think that tlie decree must 
be made without costs (Langdale, M.R.). — 
Mousley V. Carr (1841), 4 Beav. 49 ; 10 L. J. Ch. 
200 ; 49 E. R. 256. 

Annotation : — Mentd. Cooper v. Laroche (1869), 38 L. J. C?h. 

591. 

4203. Bankrupt trustee — Assets of trustee dis- 
tributed — Trustee in bankruptcy deprived of costs.] 

— The official assignee of a deiavilling trustee 
whoso assets had been distributed : — Held : not 
entitled to costs. — W illiams v. Nixon (1840), as 
reported in 2 Beav. 472 ; 48 E. U. 1264. 
Annotations: — Apld. Mas«oy v. Mots (1842), 1 Haro, 319. 

Mentd. Blakely r. Blakely (1855), 24 L. T. O. S. 322. 

Appearance on petition of cestui que trust — 

For leave to prove against trustee’s estate.] — See 

Bankruptcy, Vol. IV., p. 355, No. 3328. 

4204. Improper answer.] — Trustee disallowed 
the costs of an improper answer. — Eddowes v. 
Eddowes (1802), 30 Beav. 603 ; 64 E. R. 1024. 

(c) Belief in Exlenualing Circumstances* 

Sec R. S. C., Ord. 65, r. 1. 

4205. Readily submitting to account.] — Par- 
rot V , TiiEiiY, No. 4167, ante . 

4206. Misconduct only slight — Though Interest 
charged.] — Sammks v. Rickman, No. 4095, ante. 

4207. .] — Unless circumstances of consider- 

able misconduct are proved against an exor. or 
trustee, who retains a balance not considerable 
in his hands, he wiU not bo c®mpelled to pay 
the costs of a suit instituted against him ; & if a 
suit be instituted with undue haste against an 
exor. or trustee, k no gross misconduct be 
established, he will be entitled to his costs. — 
Bennett v. Aitkins (1835), 1 Y. & C. Ex. 247 ; 
4 L. J. Ex. Eq. 35 ; 160 E. K. 101. 

4208. Acting bond fide — Breach caused by 
ignorance.] —Trustee refusing to pay a legacy with- 
out the dii cction of the ct. in a case wliich admitted 
of no doubt was refused his costs, but was not made 
to pay the costs of the suit because he might have 
acted from ignorance & not from any improper 
motive. — Knight v, Martin (1829), 1 Russ. & M. 
70 ; Taml. 237 ; 39 E. R. 27. 

4209. Conduct not wilful or perverse.] — 

(1) A bill was filed against two trustees, alleging 
that one of them only had acted in the trusts, 
k seeking to charge that trustee only with a breach 
of trust. The trustees, in their answer, admitted 
that they had both acted in the trusts. Pltfs., 
however, did not amend their bill : — Held : that 
they were nevertheless entitled to charge both the 


PART VII. SECT. 3, SUB-SECT. 2 — 
D. (e). 

h. MiucoMnet sligki— Offer to make 


good loss incurred ,] — Whcic Improper 
application of a trust fund was of a 
small part, & promptly offered to bo 
restored, & no imputation, trustee 


not disentitled to costs, a suit being 
necessa^ for another puri) 08 e of the 
trust. — Fitzgerald v. Rringle (1826), 
2 Mol. 634.— IR. 
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trustees with the loss occasioned by the breach 
of trust. 

(2) Trustees, who were directed to sell an estate 
as soon as conveniently might bo after their 
testator’s death, refused, by the desire of one of 
the parties interested, an offer of £0,600 for the 
estate ; but they afterwards sold it for £3,600. 
The ct. charged them with the loss, but gave them 
their costs, as their conduct had not been wilful 
or perverse, — T ayi.or v, Tabrum (1833), 6 Sim. 
281 ; 1 L. J. Ch. 189 ; 68 E. 11. 699. 

AnnotcUions .‘—"Retd. Bailey v. Gould (1840), 4 Y. & C. Ex. 

221 : Nelthorpo v. Holgatc (1844). 1 Ooll. 203 ; Wattn u. 

Hyde (1840). 2 Coll. 368 ; Fry v. Fry (1859). 28 E. J. Ch. 

501 ; Harper V. Hayes (i860), 2 Do G. F. 6c J. 542. 

4210. No moral fraud.] — B aker v. Caiiter, 

No. 4179, ante. 

4211. No corrupt motive.] — Where there 

had been great errors misapplications of the 
charitable funds committed by the trustees & 
their predecessors for two centuries, but no 
corrupt or improper motive was imputed to them, 
the ct. refused to appoint now trustees, & in 
consideration of the great accumulation of the 
charity property, the result of the care & economy 
of the trustees, & of other circumstances, tlie ct., 
notwithstanding the errors winch had been 
committed, allowed to the trustees their costs of 
the suit out of the funds which had been so 
accumulated. — A.-G. v . Caitjb Oollegp: (1837), 2 
Keen, 150 ; 6 L. .1. Gh. 282 ; 48 E. B. 685. 
Annotation : — Mentd. Solicitor General v. Bath Coipn., 

A.-O. V. Blair (1849), 18 L. J. Ch. 275. 

4212. On advice of counsel.] — Testator 

allowed a satisfied mtge. term to remain out- 
standing in tlje mtgee., he devised the estate to 
a trustee in such a manner as, in the opinion of 
the ct., to entitle him to call for an assignment 
of tlie term without the concuiToncc of the parties 
beneficially entitled ; the termor, under the 
advice of counsel, refused to assign without such 
concuii'oncc', ^ a suit became necessary to compel 
him. The ct., though of opinion that the termor 
was not entitled to insist on his obj(‘ction, gave him 
his costs, charges & expenses. — P oole v. Pass 
( 1839), 1 Beav. 600 ; 8 L. .7. Ch, 325 ; 48 E. K. 
1074. 

Annotation : — Refd. Turnci v. Collins (1871), L. Tl. 12 Eq. 

438. 

4213. Erroneous construction of trust in- 

strument.] — Trustees who had acted bond fide^ 
though upon an oiTonooiis construction of the will, 
not ordered to pav costs. — flAii-PER v . Munday 
(1856), 7 l)e G. M. & G. 369 ; 44 E. ll. 144 ; sid) 
nom. Harper v. Menday, TTorrocks v. Munday, 
28 L. T. O. S. 131 ; 2 .Tur. N. 8. 1107 ; 5 W. B. 
62, L. C. 

Annotation: — Mentd. Wrneg: v. Moilcy (1866), 14 W. R. 

949. 

4214. .] — Byan V. Nesbitt, [1879] 

W. N. 100. 

4215. Honest exercise of discretion.] — 

Trustees will not bo charged with loss to the trust 
estate, arising from acts done by them in the 
honest exercise of a discretion conferred upon 
them by the author of tlie trust, thougli in opposi- 
tion to the judgment & wish of the ccs/wi qne 
trust. — Selby p." Bowie (1863), 2 New Bep. 2; 


8 L. T. 372 ; 9 Jur. N. S. 426 ; 11 W. B. 606, 
L. JJ. 

4216. No actual misconduct.] — A trustee 

is in this position, unless he misconducts himself 
he is entitled to be paid his costs, <fe though, in my 
opinion, IT. [trustee] did not behave in the best 
possible manner ... I cannot say ... he did 
anything which can be considered misconduct 
(Cotton, T^.T.). — He Evans, Welch p. Channfli. 
(1884), 26 Ch. D. 58 ; 63 L. J. Oh. 709 ; 51 L. T. 
175. C. A. 

4217. .] — A trustee is not, in the 

absence of misconduct, to be deprived of costa 
by reason of his having invested in what is not, 
strictly speaking, an authorised security, if at 
the time of the judgmeut the fund has been 
replaced without loss. — P eacoci^ v. Coij ing (1885). 
64 L. J. Ch. 743 ; 63 L. T. 620 ; 33 W. B. 528, 
C. A. 

4218. Breach at request of cestui que trust.] — 

Mant r. Leith, No. 4086, ante. 

4219. Money recovered without loss — Where 

loaned on insufilcient security.] — Trustees had lent 
money on a technically insufTicient security. In 
the nuistcr’s office, they entered into evidence to 
prove its sufficiency, but failed ; & they afterwards 
presented a petition for calling in <fc investing the 
money. This was done, & no loss occurred 
ffcld : the trustees were entitled to their eosf s of 
both proceedings. — Boyds Boyds (1851), 14 

Beav. 54 ; 61 E. B. 207. 

4220. Debt due from estate to ti ustee - Set-off 
of debt due to estate.] — McEwan v. Crombie, No. 
4168, ante. 

4221. Defaulting trustee’s estate insolvent — Lia- 
bility of executors of trustee — Estate reasonably & 
properly administered.] — Where a breacli of trust 
had been committed by several persons, & one of 
them died insolvent, his exors.. who had fully 
administered the assets come to their hands, being 
made parties to a suit with regard to the breach 
of trust witliout previous inquiry by pltf. as to the 
solvency of tlie estate, were held under the cir- 
cumstances to be entitled to their costs as between 
pai'ty <fe party, having conducted themselves 
roasonablv t'i: proporlv. — Norton r. Pritchard 
(1815), 5 L. T. O. S. 2.‘ 

’ Annotation : — Mentd. Allen v. Williams (1854), 3 Eq. Rep. 

07. 

4222. Bankruptcy of defaulting trustee — Action 
after bankruptcy.] — Whore the trustee of n settle 
ment became bkpt. shortly after the commence- 
ment of an action for the execution of tlie tru.sts 
& an order was made for pa 5 Tnent by him into ct. 
of a sum of money certified to be duo from him to 
the estate, he was held entitled to his costs of the 
action though he was not to receive them until 
he had made good his default. — L ewis v. Trask 
( 1882), 21 Ch. D. 862. 

Annotations: — Folld. Rc Barham. Hann^ r. Basbnm 

(18S2), 23 Cli, D. 195. CoDSd. McEw.m u. (jrombio (1883), 

25 Ch. 1). 175. Refd. Clare v. Clare (1882), 21 Ch. D. 

865. 

4223. .] — ^Vhore after the commence- 

ment of an administration action against a 
defaulting exor. or trustee he becomes bkpt. & 
under Bankruptcy Bepoal Act, 1869 (c. 83), s. 49, 


4211 i. Acting bond fid(^ — No corrujd 
motive.] — Tho rule that a tnistoc not 
having acted regailarly shall pay costs 
is subject to be qualified where though 
the conduct was irregular the motive 
was not corrupt. — Fitzgerald v. 
O’Flaherty (1828), 1 Mol. 347. — IR. 

42161. No actual misconduct.] 

— If a trustee has not mlHconductod 
himself, even thougli the ct. punish 
him, as by making him pay interest 


on funds In his hands, yet ho shall get 
the costs of the suit ; Imt if his account 
ho greatly reduced In tho office, lie shall 
not get the costs of passing It. — 
FoziKR V. Andrews (1845), 2 Jo. & 
Lat. 199.— IR. 

]\Tq loss to trust fund .] — 

When trustees, In good faith, invest 
on a sccuiity not in strictness j\iBtificd 
by tho instrument creating the trust, 
hut which Is practically secure, & from 


which no loss to the trust fund occurs, 
they will not be decreed to pay the 
costs of n suit to compel them to 
bring in the fund so invested. Tho 
ct. refused the trustees their coats & 
directed petitioner’s costs to ho paid 
out of tho fund. — F itzqeraia) v. Fitz- 
OKHALD (1856), 6 I. Ch. R. 145. — IR. 

1. Trust fund lost in hands of deceased 
co4rusiee.];^Be Hawkinb (1894), 16 
P. R. 136.— CAN, 
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his debt remains undischarged by the bkptcy., 
he is not entitled to be paid any of his costs of the 
action, whether incurred before or after the bkpcy., 
until he has made good his default. 

Where the debt of the defaulting exor. or trustee 
has been discharged by his bkpcy., as where 
the bkpcy. has taken place prior to Bankruptcy 
llepeal Act, 1869 (c. 83), or where after the 
bkptcy. his debt remaining undischarged ho 
renders service in the action in his character of 
exor. or trustee, ho is entitled to be paid his costs 
incurred subsequently to his bkpcy. though his 
prior costs must be set off against his debt . — lie 
Basham, Hannay v. Basham (1888), 23 Ch. D. 
195 ; 62 L. J. Ch. 408 ; 48 L. T. 476 ; 31 W. R. 
743. 

Annotations: — Folld. McEwan v. Cromble (1883), 25 Ch. D. 

175. Apld. Re Vowlos, O’Donogbue v. Vowles (1886), 32 

Ch. I). 243. 

.] — See, also, Executors, Vol. XXIV., 
p. 833, Nos. 8648, 8649. 

( / ) Charity T rusiecs. 

See CiLARiTiES, Vol. VIII., p. 411, Nos. 2492- 
2500. 

(g) Proceedings Partly Occasioned hy Breach of 
Trust. 

Sec R. S. 0., Ord. 65, r. 1. 

4224. Allowed costs not arising from breach — 
Compelled to pay costs arising from breach.] — 

3Yustees for sale purchased through a trustee, 
at an under value ; though without fraud, <& by 
auction ; & the cestnis que trust, being infants, 
incapable of discharging the trustees. The pur- 
chase set aside with costs. 

With regard to so much of the suit therefore as 
relates to calling upon the trustees to submit to a 
resale & the consequential directions, the relief 
must be given with costs. As to the other parts 
of the case, there is no ground for charging them 
with costs. . . . They must therefore have 
these costs (Lord Eldon, C.). — Sanderson v. 
Walker (1807), 13 Ves. 001 ; 33 E. R. 419, L. C. 

4225. .1 — The trustee held entitled out 

of the accumulated fund to have the general costs 
of the suit paid him as between solr. & client ; but 
the trustee was directed to pay as between party 
k, party the costs relating to the inquiry arising 
out of the breach of trust. — Pride v. Fooks (1840), 
2 Bcav. 430 ; 9 L. J. Ch. 234 ; 4 Jur. 213 ; 48 
E. R. 1248. 

Annotations: — Mentd. Thorp v. Ovvon (1843), 2 Haro, 607 ; 

OonoUy v. Farrell (1845\ 8 Bcav. 347 ; Uardinor r. 

Barber (1854), 2 Eq. Hep. 888. 

4226. Set-off of costs unnecessarily 

caused by plaintiff.] — Trustees decreed to pay the 
costs of an unnecessary inquiry directed before 
the master, as to the state of testator’s family. — 
Westover V. Chapman (1844), 1 Coll. 177 ; 63 
E. R. 372. 

4227. Up to hearing.] — A trustee was 

declared liable for a breach of trust, & was ordered 
to pay the costs up to the hearing. He complied 
with the decree : — ffeld : he was entitled to his 
costs of the subsequent proceedings for clearing & 
distributing the fund. — Hewett v. Foster (1844), 
7 Beav. 348 ; 8 Jur. 769 ; 49 E. R. 1099. 
Annotations: — Ezpld. Eaaton v. Landor (1892), 62 L. J. Cb. 

164. N.F. Re Skbmor, (3ooper v. Skinner, [1904] 1 Ch. 

289. 


4228. .] — An exor. & trustee, 

who had acted but not proved, refused, & insisted 
that he was not bound, to account, & he placed 
every impediment in pltf.’s way. Having failed 
in his contention, the ct., on making a decree for 
an account, directed him to pay the costs of suit 
to the hearing. — Boynton v. Richardson (1862), 
31 Beav. 340 ; 54 E. R. 1170. 

4229. .] — Mere neglect of duty in an 

exor., as, for instance, the omission to invest 
balances pursuant to a direction in the will, if 
unaccompanied by fraud, is not such misconduct 
as to disentitle him to the general costs of a suit 
for the administration of the estate, although it 
may subject him to the costs of so much of the 
suit as was occasioned by such neglect. — H eighing- 
ton V. Grant (1845), 1 Ph. 600 ; 10 Jur. 21 ; 41 
E. R. 701, L. C. 

Annotation Refd. Ticknor v. Smith (1855), 25 L. T. O. B. 

41. 

4230. .] — I think the trustees are 

entitled to all costs, except ns to so much of the 
costs of suit as relates to the breach of trust. . . . 
Those I cannot give them, but I will not make 
them i)ay costs, for it was not a breach of trust 
by wliich tlicy were to benefit themselves (Lord 
Cranwortu, C.). — Bate v. Hooper (1855), 5 
Do G. M. & G. 338 ; 3 W. R. 639 ; 43 E. R. 901, 
L. 0. 

Annntafio7>s : — Refd. Boll v. Turner (1 877), 47 L. J. Oh. 75. 

Mentd. Hughes v. Empson (1850), 22 Beav. 181. 

4231. .] — I)., a brewer in 1866, con- 

veyed & assigned his real & personal estate upon 
1 rust to sell & convert for the benefit of creditors. 
The trustees did not sell, but permitted D. to 
remain in possession. Two dividends amounting 
to 10s. in the pound were paid. Shortly after 
payment of the second dividend, pltf., a creditor, 
wrote to the solr. of the trustees, asking for an 
account. To this application no answer was 
returned. The bill was then filed by pltf. on behalf 
of himself & the other creditors. TJie acting 
trustee, by his answer, admitted that H. was still 
in possession & set forth an account of tlie personal 
estate come to liis hands, of how it had been dealt 
with k emjiloyed in the brewery business, k of such 
parts of tlie same as were still outstanding. Pltf. 
then amended the bill, charging wilful neglect & 
default. U])on taking tlie account no material 
variation was made from the statement scheduled 
in the answer : — Held ; up to the fding of the 
amended bill, the acting trustee, having omitted 
to furnish the account when called upon to do so, 
must pay pltf.’s costs ; the other trustee bearing 
his own costs ; but, as the result of taking the 
account showed no gross misconduct on the part 
of the trustees, they were entitled out of the estate 
to their costs of the subsequent proceedings. — 
Springett V. Dashwood (1860), 2 Giff. 621 ; 3 
L. T, 512 ; 7 .Tur. N. S. 93 ; 66 E. R. 218. 

4232. — -.] —Talbot v. Marshfield, No. 

4173, ayilc. 

4233. .] — Campbell v. Bainbridge, 

No. 4065, ante. 

4234. .] — Whore in an action for ad- 

ministration of trusts, pltf. makes a special case 
of breach of trust in relation to the property, not 
dependUng upon a mere point of construction, 
the rule is that, the breach of trust being estab- 
lished, the trustee must boar the costs of the 
action so far as it relates thereto. — Bell v. Turner 
(1877), 47 L. J. Ch. 75. 


PART VII. SECT. 3, SUB-SECT. 2.— 

D. (g). 

m. Trustee charged vHih costs in 
respect of breach .] — In a suit against 


trustees for breaches of trust, the suit 
was dismissed except as to ono brooch 
of trust. In respect of which an inquiry 
was directed & the trustees were 


ordered to pay the costs redating to 
the claim in respect of that breach of 
trust. — Dowling v. Blyth (1917), 22 
C. L. R. 486.— AUS. 
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4286. .\--Be Watson (1004), 49 Sol. 

Jo. 64. 

4286. Accounts taken after decree — Further debt 
shown after payment into court — Liability for 
whole costs.] — A trustee, against whom a bill had 
been ^ed for breach of trust, after decree declaring 
him liable & ordering accounts to be taken, paid 
£4,000 into ct. On taking accounts it was found 
that £1,200 more was still owing from the trustee : 
— H eld : ho was liable for the costs of taking the 
accounts as well as for the costs up to decree. — 
Payne v. Parker (1869), 17 W. B. 640. 

4287. Action for breach dismissed — Execu- 

tors of trustees appearing by separate solicitors.] — 
Williams v. Wight, fl890] W. N. 50. 

4288. Action caused by trustee’s misconduct — 
Costs before & after judgment at discretion of 
court.] — Where an action against a trustee has 
been occasioned by the trustee’s own misconduct, 
his costs before & subsequent to judgment are 
in the discretion of the ct. — Easton v. Landor 
(1892), 62 Ij. J. Oh. 164 ; 67 L. T. 833 ; 37 Sol. 
Jo. 01 ; 2 B. 176, 0. A. 

Annotation : — ^Refd. Re Skinner, Cooper v. Skinner, [1904] 

1 Ch. 289. 

4239. ;—.]— In a case where proceedings 

for administration are rendered necessary by the 
gross & indefensible neglect of trustees to deliver 
accounts, the defaulting trustees may be ordered 
to pay all the costs, including the costs of taking & 
vouching the accounts . — Re Skinner, Cooper v. 
Skinner, [1904] 1 Ch. 289 ; 73 L. J. Ch. 91 ; 
89 L. T. 663 ; 62 W. B. 346. 

Annotation : - Refd. Re Holton’s Sottlrnt. Tnists, Holton r. 

Holton (1918), 88 L. J. Ch. 414. 

4240. Trustee charged with costs In respect of 
breach — Deprived of costs for matters on which 
relief given.] — ITardbottle v. Glew (1000), 45 
8ol. Jo. 161. 


(h) Other Cases, 

Seen. Si. C., Ord. 66, r. 1. 

4241. Appeal as to costs — Trustee charged on 
appeal.] — A bill was filed against a trustee seeking 
a general trust account, k, charging him with a 
breach of trust, in not properly investing tlie trust 
moneys ; & the bill prayed payment by tlie trust ee 
of the costs of the suit : the breach of trust was 
established against him, but the ct. below ordered 
all his costs of the suit to bo paid him, as between 
solr. & client, out of tlie trust moneys generally ; — 
Held : such order was wrong, the trustee must 
personally pay the costs of the suit relative to the 
breach of trust established against him ; & the 
case was an exce])tion to the general rule, that an 
appeal will not lie for costs. — A ngeli. v. Davis 
(1839), 4 My. k Cr. 360 ; 9 L. J. Ch. 3 ; 3 Jur. 838 ; 
41 E. B. 140, Ij. C. 

Annotations : — Distd. Tuylor v. Dowlon (1869), ^ Ch. Am>. 

697. Consd. CanipbeU v. Poliak, [1927] A. O. 732. Refd. 

Chappell V. T’urday (1847), 16 L. J. Ch. 201 ; Mcnzlcs v. 

Connor (1851), 3 Mao. & G. 648 ; Uinplehy v. Wavoncy 

Valley Ry. (1860), 1 John. & H. 254 ; Hope v. Hope, 

Hope V. Oameglo (1809), 20 L. T. 5. 

4242. Right of trustee deprived of costs.]— 

A trustee is entitled ex dehito justitice his costs 
out of the trust fund unless some special grounds 
are shown for depriving him of them. 

Such costs are not costs in the discretion of 
the ct. within the meaning of Jud. Act, 1873 
(c. 66), s. 49, & of Ord. 55, but arc within the 
exception to that Order. . . 

An appeal will lie from an order depriving a 
trustee of his costs out of the trust fund. — Turner 


V. Hancock (1882), 20 Ch. D. 303 ; 51 L. J. Ch. 
517 ; 46 L. T. 750 ; 30 W. B. 480, 0. A. 

Annot^ions : — Distd. Dutton v. Thompson (1883), 62 
L. J Ch. 661. Refd. Re WeaU, Andrews v. WeaU (1889), 
42 Ch. D. 674 * Re Beddoe, Downes v. Cottam, [1893] 
3 Ch. 647 ; Re Jones, ChrislmaB v. Jones (1897), 45 W. R. 
598 ; Re Ruddock, Newberry v. Mansfield (1910), 102 
L. T. 89 ; Re England’s tfotthnt. Trusts, Dobb v. England, 
[1918] 1 Oh. 24 ; In the Estate of Riant, Wild v. Plant, 
^ ^ ^ 


[1926] P. 139; Campbell v. Poll 
Thomas v. Jones, [1928] P. 162. 


4243. What costs charged against trustee — Costs 
of plaintiff only — No costs of infant co-defendant.] — 

Where a bill was Hied by one set of infant cestuis 
que trusts against a trustee, and another set of 
infant cestuis que trusts ^ in respect of a breach of 
trust committeed by the trustee, the trustee was 
decreed to pay the costs of the pltfs. only. — 
II 08 KING V. Ni( ’BOLLS (1842), 1 Y. &; C. Oh. Gas. 
478 ; 11 L. J. Ch. 230 ; 6 Jur. 386 ; 62 E. B. 979, 
Annotations : — Mentd. Davlus v. Fowler (1873), L. R. 10 Eq. 

308 : Re Pratt, Pratt u. J‘ratt, [1894] i Ch. 491. 

4244. Against whom ordered — All defendants — 
No regard to relative degrees of guilt.] — Where 
several defts. are involved in a breach of trust, the 
ct., in decreeing reliei in respect of it, decrees the 
costs of the suit against them all, on the ijrinciple 
of giving pltf. the greater security for the payment, 
k without regard to the relative degi'ces of 
culpability in defts. — Lawrence v. Bowlb, (1846), 
2 Dll. 140 ; 1 Coop. temp. Cott. 243 ; 41 E. B. 


804, L. C. 

4245. Innocent co-trustee — Right to recover full 
costs against guilty trustee.] — Price v. Price, No. 
4127, ante, 

4246. .] — A solr. tinistee, to whom 

the management of the trust has been left as the 
acting trustee, is liable to indemnify his co-trustee 
against the costs of an action caused by his negli- 
gent conduct of the trust business, even where no 
actual loss has been thereby occasioned to the trust 
estate. — Re Linrley, Cattley v. West, [1904] 
2 Ch. 785 ; 73 L. J. Ch. 841 ; 53 W. B. 172 ; 48 
80 I. Jo. 606. 

Annotation The MJUwall, [1905] P. 165. 

4247. Costs of criminal prosecution.] — Costs of a 
criminal prosecution of a defaulting trustee were 
allowed out of the tmst estate. — Baker v. FAR^rEB 
(1867), as reported in 36 L. J. Ch. 819 ; 17 T-i. T. 
46 ; 15 W. B. 917 ; on appeal (1868), 3 Ch. App. 


537, L. JJ. 

4248. Proceedings arising from breach by de- 
ceased trustee.] — Wierc a trustee commits a breach 
of trust & dies, & his heir incurs costs in unsucceas- 
•fully defending an action of trespass brought in 
consequence of steps taken by him to obtain 
possession of freeholds lost by reason of such 
breach, he was allowed such costs. — Melling v. 
Mellino (1857), 6 W. B. 121. 


Sub-sect. 3.— Limitation op Liability. 
See Sect. 4, post. 


Sub-sect. 4 .— Ijabujty for Acts of Co- 
Trustees. 

A. In General, 

Delegation of powers by trustee generally, see 
Part V,, Sect. 6 , ante. , uii * * n 

4249. Whether liable — ^Managers of public trust.] 

— ^When there are several managers concerned in 


PART VII. SECT. 8. SUB-SECT. 4.~A. 

n. Whether liable — Relying on report 
of co4rustee — Joining in signing cheenie 


— Co-irustce forging indorsement.] — 
L., a trustee under a will, relying 
upon the report of his co -trustee, a 


solr., in investing moneys of the estate, 
that ho had made a loan on satis- 
factory security, joined him in signing 
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a pubJic trust, & some of them die, how far the 
survivors shall alone bo obliged to account for 
a mismanagement of the trust. How far a number 
of managers shall each of them be answerable 
one for the other. 

These managers are to be considered as one body, 
& they are each of them answerable, one for the 
other (Lord IIardwicice, C .). — Ex p. Angle 
(1740), Barn. Ch. 423 ; 27 E. K. 705 ; sub nom. 
Ex p. Angel, 2 Atk. 162, L. C. 

Annotation: — Consd. Munch v. Cockerell (1836), 8 Sim. 219. 

4250. Express agreement for liability — 

Composition of debts.] — (l ) If ti-ustees will bind 
themselves to be liable for the acts of each other 
as they have done here, the ct. will not relievo 
them, esj)ecially in the case of composition of 
debts, as this was. 

(2) If they all join in a receipt for money, the 
ct. will make that trustee liable only who received 
it.— Leigh v. Barry (1747), 3 Atk. 683 ; 26 
K. It. 1136, L. C. 

Annotations : — As to (2) Reid. Sadler v. Hobhs (1786), 2 
Bro. C. C. 114. OencraUy^ Mentd. Shlpton v. CasRon 
(1826), 4 L. J. O. S. K. B. 199. 

4261. Allowing debt of co-trustee to remain 

outstanding.] — The usual indemnity clause does 
not exonerate one of two trustees from a loss 
occasioned by a debt due from the other having 
been suffered to remain outstanding. — M ucki.ow 
V. FCJLI.ER (1821), Jac. 108 ; 37 E. K. 824, L. C. 
Annotations : — Apld. Stiles v, Guy (1819), 1 H. & Tw. 523 ; 
J'addon v. Rioljardson (1855), 7 Dc G. M. & G. 563. Consd. 
lie (^ty Equitable Eire InRCo., [1925] Ch. 407. Refd. 
Baylcy r. Roes (1845), 1 Holt, Eq. 80 ; Ee Lord & 
Fullerton (1895), 05 L. J, Ch. 184. 

4252. .] — Under a trust to lend trust 

money to one of the trustees on bis personal 
security until the trustees should deem it advan- 
tageous to invest the money in the funds : — Held : 
the omission to call in the money which had 
accordingly been lent to the trustee &> its conse- 
quent loss did not, in tlie absence of any proof of 
misconduct outhe part of his co-trust oe, create any 
liability on the part of such co-trustec. — B addon 
V. Rtghardmon (18.55), 7 De U. M. & G. 563 ; 3 
Eq. Rep. 933 ; 26 L. T. O. S. 33 ; 1 Jur. N. 8. 
1192 ; 41 E. R. 219. 

Annxitation : — Consd. Horton v. Brocklohnrst (No. 2) (1858), 
29 Bcav. 604. 

4253. Trustee joining in taking mortgage — 

Not acting further in trust.] — M. S. by her will 

bequeathed £1,600 to W. R. & J. upon trust to 
invest same in the funds or upon real securities, & 
as to £1,000 part thereof to pay the interest tliercof 
to 0. B. during his life with remainder to his 
children, & as to the remaining £600 to (k P. 
absolutely. W. R. never acted except to prove 
the will & join in amtge. to D., who had given a 
bond for £1,000 on testator’s life. J. became bkpt. 
Upon bill tiled by C. B. on behalf of himself <& 
other legatees against the trustees for an account : 
— Held : W. R. having joined in proving the will 
in the mtgo. deed liad rendered Idmsclf liable 
for the default of his co-exor. & trustee. — Bayley 
V. Rees (1846), 1 Holt, Eq. 80 ; 71 E. R. 678. 

4254. Trustee holding himself out as 

responsible.] — Where a trustee has permitted 
himself to be regarded as ostensibly a responsible 
character, & has done nothing to negative his 
implied responsibility, he will be held liable for 
the transactions of his co-trustees as between 


himself & others. — ^Barnett v. Sheffield (1850), 
16 L. T. O. 8. 323 ; on appeal (1862), 1 De G. M. 
& G. 371, L. JJ. 

4255. Each trustee In possession of moiety 

of trust property.] — Each of two trustees retained 
possession of a moiety of bonds held in trust, & 
which passed by delivery, & one trustee committed 
a breach : — Held : the other trustee was liable to 
make good the loss sustained. — Lewis v. Nobbs 
(1878), 8 Oh. D. 691 ; 47 L. J. Ch. 662. 

Annotations : — Retd. i?c Smith, Smith v. Thompson, [1896] 

1 Ch. 71. Mentd. Ee Roth, GcTdberfirer v. Roth (1896), 

74 L. T. 50 ; Ec Sisson’s Scttlmt., Jones v. Trappes, (1903J 

1 Ch. 262 ; ICe Wra«g, Wragg v. Palmer, [1919] 2 Oh. 58. 

4256. Act done in ordinary course of busi- 

ness.] — Testator up to his death was the registered 
holder of a large amount of American railway 
bonds. These bonds were issued payable to bearer, 
but the holder could register them, after which 
they could only he transferred by entry in the 
books of the co., but the owner could unregister 
them so as to make* them again payable to bearer. 
Exors. who desired to sell bonds of which their 
testator was registered holder could either sell & 
transfer them as registered bonds, or unregister 
them & then seU. It was proved tliat the former 
course was extremely unusual. Testator appointed 
his wife & two stockbrokers, J. & 0., Ids exors. & 
trustees, & authorised J. & 0. to charge for business 
done by them as stockbrokers for his estate. J. 
had been testator’s stockbroker. The exors. 
determined to sell the bonds, ^ for that purpose 
the three unregistered them A put them in the 
hands of J. to sell. J. sold them A from time to 
time paid considerable sums into a bank to the 
account of testator’s estate, but ultimately 
absconded after misappropriating a considerable 
part of the proceeds. The dispositions of testator’s 
will were such that the sale co\ild not ho tieatod 
as an imauthorised act, A the absconding of J. 
took place within eleven months after the death 
of testator. Testator’s children brought this 
action to make all three executors liable for the 
loss: — Held: (1) the unregistoiing the bonds A 
handing them to J. to sell were not “ unnecessary ” 
acts, A the co-exors. were not liable for .l.’s 
misappropriation ; (2) as ,1. was trusted by 

testator, A his co-cxoi’S. liad no reason to suspect 
him, there had been no such delay in calling upon 
J. for an account as to make them liable. — lie 
Gasquoine, Gasquoine V. Gasquoine, f]894] 
1 Ch. 470 ; 63 L. J. Ch. 377 ; 70 L. T. 196 ; 10 
T. L. R. 220 ; 7 R. 449, C. A. 

4257. Trustee acting bona fide.] — Testator 

gave the residue of his estate to trustees to invest 
in or upon such stocks, funds, A securities as t^hey 
“ shall think fit.” The trustees invested £3,000, 
part of the trust estate, upon debentures at par 
of the New Travellers’ Club, one of the trustees 
receiving, without the knowledge of his co-trustee, 
a bonus or commission of £300 on the transaction. 
The co-trustee assented to the investment, thinking 
it would benefit the trust estate. As a matter of 
fact the debentures wore not, A never had been, 
of par value, A at the time the action was brought 
were of little or no market value : — Held : (1) ” as 
they shall think fit ” meant ” as they shall honestly 
think fit ” ; (2) the commission or bonus of £300 
received by one of the trustees was a bribe, A 
tlierefore that trustee did not ” honestly think 
fit,” A consequently he was liable to make good 


a choquo on the estate bank account 
payable to the order of the alleged 
borrower. The BoHcltor-trustce in- 
dorsed the che<iue by forging the payee's 
name, obtained the money, & ab- 
sconded : — Held : L. was not charge- 


able with the loss . — Ec McLatchie, 
PRKBTON V. Leslie (1899), 30 O. R. 
179.-- CAN. 

0 ^ Gratuitous trustee .] — A gra- 

tuitous trustee tinder a deed of 
settlement found personally liable for 


funds intromitted vith hy a co- 
trustoo. — K ennkut v. Wightman 
(1827), 6 Sh. (Ct. of Sess.) 852.— SCOT. 

p. Misappropriation by co- 

trustee.] — Pharaztn v. Mason (1887), 
5 N. Z. L. R. 386 (S. C.).--N.Z. 
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the loss occasioned to the trust estate by the 
investment of the £3,000 ; (3) the co-trustee, on 
the facts acted bond fide & therefore did 
“ honestly ” think fit, & consequently his estate 
was not liable to make good the loss . — Re Smith, 
Smith v. Thompson, [1896] 1 Ch. 71 ; 65 h. J. Oh. 
159 ; 73 L. T. 604 ; 44 W. R. 270. 

Annotaiiona : — Oenerally, Reid. lie Roth, Goldbergor v. 
Roth (1896), 74 L. T. 50 ; Re Wragg, Wragg v. Palmer, 
[1919J 2 Ch. 58. 

4258 . Right of guilty trustee to sever.] — Where 
one deft., trustee, is charged in a matter with 
which his co-tnisteo has nothing to do, he may 
sever from him. — Pince v. Beattie (1803), as 
reported in 9 L. T. 315 ; 11 W. R. 979. 

Trustees of charity .] — See Charities, Vol. 
VIII., pp. 378, 379, Nos. 1908-1911. 

Trustees of bankrupt .] — See Bankruftcy, Vol. 

IV. , p. 226, Nos. 2119-2124. 

Co-trustee appointed agent.]— Part V., Sect. 
0, sub-sect. 2, C. (5), ante. 

B. In respect of Moneys Received. 

See, also, Executors, Vol. XXIV., pp. 075, 676, 
Nos. 7007-7015. 

4259 . General rule — Trustee liable only for 
actual receipts.] — Trustees not answerable for each 
other. 

If there be two trustees, one of them shall not 
answer for rc^ceipts by the other, but each is to 
answer for himself. — Anon. (1701), 12 Mod. Rep. 
500 ; 88 E. R. 1518. 

4260 . ,] — Trustee to be only charged 

for actual receipts. — TIarnard v, Webster (1725), 
Gas. temp. King, 53 ; 25 E. R. 218, L. C. 

4261 . .] — Assignees are mere trustees 

& each separately answerable only for what they 
receive. — Primrose v. Broailey (1739), 1 Atk. 89 ; 
26 E. R. 58, L. C. 

4262 . ,] — Trustees are mere stake- 

holders ; & cannot bo affected with more than they 
actually received without wilful default. — ^P ybus 

V. Smith (1790), 1 Ves. 189 ; 30 E. R. 294, L. C. 
Annotafiona : — Mentd. Socket v. Wray (1794), 2 Atk. 68, n. : 

Whistler V. Newman (1798), 4 Voh. 129 ; MorcH v. Hufsh 
(1800), 5 VoH. 692 ; Nantea v. Corrock (1803), 9 Vcs. 182 ; 
Sperling v, Rochfort (1803), 8 Vos. 164 ; Jones v. Harris 
(1804), 9 Ves. 480 ; Parkos v. White (1805), 11 Vcs. 209 ; 
Witts V. Dawkins (1806), 1 2 V(;s. 501 ; Jackson v. Ilob- 
houso (1817), 2 Mer. 483 ; Hurt v. Tulk (18,52), 2 De G. M. 
& G. 300 ; HooU-Darrs v. Heriot, [189GJ A. C. 174 ; lie 
Rush, Warro v. Rush, [1922] 1 Ch. 302, 

4263 . Money received by co-trustee.] — Wlierc 

lands or leases were conveyed to two or more 
upon trust, & one of them receives all or the most 
part of tlic profits, after dies or decays in his 
estate, his co-trustees shall not be charged, or 
be compelled in tliia ct., to answer for the receii^ts of 
him so dying or decayed, unless some purchase, 
fraud or evil dealing appear to liave been in them 
to prejudice their trust ; for they being by law 
joint tenants or tenants in common, every one by 
law may receive either all or as much of the profits 
as he can come by {per Cur.). — Townley v. 
Sherborne (1633), J. Bridg. 35 ; 123 E. R. 

1181 ; svh nom. Townley r. Stiurbarne, Toth. 
88 ; svh nom. Townley v. Chalenor, Cro. Car. 
312. 

Annotationa : — Consd. Fellows v. Mitchell (170.'D, 2 Vern. 51 ,5 ; 
Sadler v. Hobbs (1786), 2 Bro. C. C. 114. Dbtd. Scurflold 
V. Howes (1790), 3 Bro. C. C. 90. Distd. Thompson v. 
Finch (1856), 22 Bcav. 316. Refd. Champneys v. Browne 
(1735), Barnes, 440. 


4264. .] — Payment to one of two trustees 

binds both. — Husband v. Davis (1861), 10 C. B. 
646 ; 2 L. M. A P. 50 ; 20 L. J. 0. P. 118 ; 138 
E. R. 256. 

4265. Trustee joining in receipt.] — Each 

trustee shall be charged for no more than ho 
actually receives. Otherwise if the trustees join 
in receipts. — Spalding v. Shalmer (1684), 1 
Vern. 301 ; 23 E. R. 483. 

Annotation: — Mentd. Thomas v. Townsend (1852), 16 Jur. 
736. 

4266. .] — Two trustees in a mtge, 

join in an assignment of the term, &; in a receipt 
for the whole, each receiving a moiety only of the 
mtge. money ; to be answerable only for what they 
re8X)ectively receive. — Keixows v. Mitchell 
(1705), 1 P. Wms. 81 ; 24 E. R. .302 ; sub nom. 
Peija)W.s V. Owen, Ercem. Ch. 286 ; 2 Vern. 604, 
515. 

Annotations: — Consd. Murrell v. Cox (1706), 2 Vern. 570; 
R. V. Artillery Ground, Tower Division k Bray (1754), 
I’ark. 167; Sadler v. Hohhs (1780), 2 Bro. C. C. 114. 
Refd. Scurflekl v. Howes (1790), 3 Bro. C. C. 90 ; Leeds 
V. Amherst (1850), 20 Beav. 239. 

4267. .] — If exois. join in receiving 

money, both are answerable. Olh(*rwiso, wlier(i 
trustees join. — Muhrelt. v. Cox A Pjtt (1706), 2 
Vern. 570 ; 23 K. H. 971. 

Annotations : — Consd. Follows r. Milchell (1705), 1 P. Wms, 
I 81 ; Scurficld v. Howes (1 790), 3 Bro. C. V. 90. 

4268. .] — ti'iisloes join in a 

receipt, & one i*ecei\ es the nione\' ; only tJie 
receiving trustee shall be c*Jjarg('d. — ('ifuiaiiiu, r. 
noBsoN (Lady) (1713), 1 P. Wms. 211 ; 21 E. R. 
370 ; sub nom. Churchill v. Hopson, 1 Salk. 318, 
\u C. 

Annotations :~ Consd. Crosse v. Smith (1806), 3 Smith, K. B. 
203. ^Refd. R. r. Artillery Ground, Touer Division & Brny 
(1754), 1‘ark. 107 ; Harden j;. Parsons (1758), 1 Eden, 
145 ; Wcstley v. (larko (1759), 1 Eden, 357 ; Sadler y. 
Hobbs (178(1), 2 Bro. C. U. IH : Scurfleld y. Howes 
(1790), 3 Bro. C. C. 90; Steen v. Mills (1833), 2 L. J. K. B. 
106. 

4289. - — .] — Leigh v. Barry, No. 4250, 

ante. 

4270. If trustees join in giving a 

dischai'ge, A one only receives, the other is not 
answerable (Ja)rd Habdwicke, C.). — lie Parsons, 
Exp. Belchieu, E.Tp. Parsons (1754), Amb. 218 ; 
27 K, R. 144 ; s\ih nom. Belciher v. Parsons, 
1 Keny. 38, \j. C. 

Annotations : — Refd. Scurflold v, Howes (1790), 3 Bro. C. C. 
90; The Prirna Vera (1808), Edw. 23; Baw v. Cntlen 
(1832), 9 Bint?. 96 ; Speight v. Gaunt (1883). 9 App. Cus. 
1 ; Colchester Union Grdns. r. Moy (1893), 68 J^. T. 
564; Robiiihon r. Unrkin, [18961 2 Cb. 415. Mentd. 
Fry V. Tapaon (1884), 28 Ch. 1). 268 ; Magnus v. Queens- 
land National Bank (1887), 36 Ch. D. 25. 

4271. .J — A trustee, joining in a 

receipt A reconveyance of a mtged. estate, 
though he doc.s not receive the money, is liable. — 
ScuKPiELD V. Howes (1790), 3 Bro. C. C. 90 ; 29 
E. R. 425. 

A7inota(ions : -Retd. Montford v. Cadogan (1810) 17 Ves. 
485. Mentd. White v. Baker (1860), 2 Do G. F. & J. 55 ; 
Maddison v. Chapman (1861), 1 John. & H. 470 ; Re Hill 
to Chapman (1885), 51 L. J. Ch. 595 ; Rr Pickworth, 
Snalth r. I’arkinsou, [1899] 1 Ch. 012 ; Re Poultnoy, 
Poult ney V. I'oultney, [1912] 1 Ch. 215. 

4272. .] — (1) At law, where trustees 

join in a receipt, primd facie all are to be considered 
as having received the money. But it is competent 
to a trustee. A, if he means to exonerate Jiimself 
from that inference, it is necessary for liim, to show, 
that the money, acknowledged to have been 
received by all, was in fact received by one ; & 


PART VII. SECT. 8, SUB-SECT. 4.— B. 

4263 1 . Money received by co-truatee.] 
— Held : a trustee who concurred 
with his CO -trustees in uplifting trust 
funds which had been heritably 
secured, the period for their distribu- 


tion having then arrived, was not 
personally liable for a dolleieney th(M’c- 
after arising In the hands of a co- 
frustoo who had received the money 
into his possession. — Uiiouhaht v. 
Bkown (1843), 5 Dunl. (Ct. of Sobs.) 


1112; 15 Sc, Jur. 456.— SCOT. 

4263 ii. .1 — Miliar’S Trustex^s 

V. Poii^oN (1897), 24 R. (Ct. of Bess.) 
1038 ; 34SC.L. R. 798 ; 5S.L.T.94.~ 
SCOT. 



986 


Tbusts and Tetjstees, 


Sect. 3 . — Liability of trustees : Suh-sect. 4, B, C.] 
the other joined only for conformity (Lord 
Eldon, C.). 

A trustee charged, though he did not receive 
tlio money under the circumstances ; having 
joined in the receipt ; the sale unnecessary ; & 
permitting his co-trustee to keep & act with the 
money contrary to the trust. 

(2) Not charged in respect of the interest of one 
of the cestuis que trust ^ having notice of the breach 
of trust, & acquiescing. — Brice v, Stokes (1805), 
n Vos. 319; 32 E. K. 1111, L. C. 

Annotations : — As to (1) Consd. Walker v. Symonds (1818), 

3 Swan. 1. Apld. Hanbury v. Kirkland (1829), 3 Slin. 

26.5 ; lie Fryer’s Estate, Martindale v. Ploquot (1867), 

26 L. J. Ch. 398. Reid. Gregory v. Groogry (1836), 2 

Y. & C. Ex. 313 ; Terrell v. Matthews (1841), 1 Mao. & G. 

433, n. ; Stiles v. Guy (1849), 14 l.i. T. O. S. 30.5. As to 

(2) Distd. Coppard v. Gates (18.54), 23 L. T. O. S. 165. 

Consd. Thompson v. Finch (1856), 22 Boav. 316. Refd. 

Langford v. Gascoyne (1805), 11 Ves. 333 ; Broadhurst 

V . Balguy (1841), 1 Y. & C. Ch. Cas. 10. Generally , Reid. 

Symonds v. Jenkins (1876), 24 W. B. 512. 

4273. - - .] —English v, Wiuats, No. 

4100, ttn/c. 

4274. — Co-trustee solicitor acting In 

sale.] — One of three trustees for sale was also the 
solr. employed in the matter, & he alone received 
the pnrcliaso-money, & neglected to apply it. The 
conveyance was executed, <S: the receipt signed by 
all throe of the trustees : — Held : the solr. was not 
the agent of the other trustees so as to make the 
receipt by him the receipt of all ; & the other 
trustees, having joined merely for the sake of 
conformity, were not chargeable. — lie Fryer 
Martindale ?\ Picquot (1867), 3 K. J. 317 ; 
20 L. J. Vh. 398 ; 29 L. T. O. S. 80 ; 3 Jur. N. S. 
485 ; 6 W. B. 552 ; 69 E. R. 1129. 

Annotations: — Distd. 8t. Aubyns v. Smart (1867), L. B. 

5. Eq 183. Reid. Hale v. Adams (1873), 21 W. B. 400. 

4275. .] — Griffiths v. Porter, No. 

4414, Taosl. 

4276. .J — A., one of the two trustees 

& exors. of a will & resident in London, autliorised 
a person to get in tln*ee mtges., part of the estate. 
The solr. forwarded the deeds of reconveyance to 
O., the other trustee, in the country, who executed 
& returned them. The solr. received the money & 
paid it to A. alone, who misapplied it : — Held : 
C. was liable for the amount. — Cowell v. Gat- 
combe (1859), 27 Beav. 668 ; 64 E. R. 226. 

4277. Trustee joining In sale.] — One oxor. 

& trustee charged under the circumstances with a 
loss occasioned by joining in the sale of stock ; the 
other having received all the money & absconded. 
— Chambers v. Minchin (1802), 7 Ves. 180 ; 32 
E. R. 70, L. C. 

Annotations : — Reid. Clough v. Bond (1838), 8 L. J. Ch, 51 ; 

Terrell v. Matthews (1841), 1 Mac. & G. 433, n. ; Stiles 

V . Guy (1819), 14 L. T. O. S. 305. 

4278. .] — Testatrix gave her personal 

estate to A. «fe B., subject to debts <& legacies, upon 
certain trusts, & she appointed A. alone exor. 
A fund, over which testatrix had a power of 
appointment, was transferred into the names of 
A. & B. A., the exor., representing that a con- 
siderable part of the fund was wanting to pay debts 
<to legacies, induced B. to join in selling out the 
fund, promising to give a mtge. security for what 
might not be wanted for debts, etc. A. received 
the whole, but applied a very inconsiderable sum 
in payment of debts, etc. : — Held : B, was liable 
to replace so much of the stock as had not been 
applied in payment of debts, etc., & to account 
for the dividends.— H e wett v. Foster (1843), 
0 Beav. 259 ; 7 Jur. 228 ; 49 E. R. 826 ; subse- 
quent proceedings (1844), 7 Beav. 348. 

4279. Trustee Joining in power of attorney — 

For sale ctf trust property.] — Trustees of stock 


signed a power of attorney to sell it out, & the 
proceeds were received from the broker by one of 
the trustees, who afterwards became insolvent. 
Decree, that the other trustees account for & pay 
the amount. — Marriott v. Kinnbrslby (1830), 
Taml. 470 ; 48 E. R. 187. 

4280. For transfer of trust fund Into 

court.] — A., B. & C, were by order of the ct. 
appointed tnistees of a tmst fund invested in 
Consols. The business of the trust, such as the 
receipt of the dividends accruing due on the trust 
fund & the Uke, had for some time prior to their 
appointment been conducted by the Union Bank. 
The new trustees continued the Union Bank os 
the bank of the trust, &; authorised them, by power 
of attorney & memorandum of instruction, to 
receive the dividends due on the trust fund & 
otherwise to transact the business of the trust. 
An order being made by the ct. for the transfer 
of the trust fund into ct., the trustees authorised 
D. who was a pai-tner of C. in a banking firm, to 
transfer the fund into ct., & for this purpose they 
signed & sent to him a power of attorney & a 
memorandum of instruction. The power of 
attorney & the letter of instruction accompanying 
it only authorised D. to transfer the fund, not to 
receive any dividend becoming due upon it. In 
Jan. 1806, a dividend became due on the fund. 
T). acting under the directions of C., received this 
dividend paid it into the bank of C. & D. 0. & 
I), shortly afterwards failed, & executed a deed 
of inspectorship under Bankruptcy Act, 1801 
(c. 134) : — Held : 0. alone of the trustees was 
liable for the loss, &; must replace the dividend. — 
Newton v. IIaij.ett (1868), 19 L. T. 471, 

4281. Co-trustee obtaining possession by 

fraud.] — Sendde : trustees are not liable to the 
cestui que trust for money belonging to the trust 
which their co-trustee gets into his possession 
without their consent or knowledge & by a fraud 
upon them. — Re Lake Bathurst Australasian 
Gold Mining Co., Barnard v. Bagshaw (1862), 
3 De G. J. & Sm. 366 ; 7 Jj. T. 644 ; 9 Jur. N. S. 
220 ; 46 E. R. 672, L. 0. 

Annotation : — Reid, lie Bennlson, Cutler v. Boyd (1889), 60 

L. T. 859. 

Trustee negligent.] — See Sub-sect. 4, C., 

post. 

Trustee entrusting trust property to co- 
trustee.] — Sec Sub-sect. 4, D., post. 

C. Trustee Guilty of Negligence. 

See, also. Executors, Vol. XXIV., pp. 676, 677, 
Nos. 7016-7036. 

4282. Concealing sale of trust fund.] — One 

trustee knowing, & concealing, his co-trustee’s 
having sold out the trust fund, equally liable with 
the trustee who actually sold. — Boardman v, 
Mosman (1779), 1 Bro. C. C. 68; 28 E. R. 989, 

L. C. 

Annotation .-—Refd. Lowry v. Fulton (1839), 9 Sim. 104. 

4283. Failure to inquire — On sale of trust pro- 
perty.] — On a marriage a sum of stock was settled 
for the separate use of the wife for life, remainder 
for the liusband for life, remainder for their children, 
with power to change securities with consent of 
the wife. The dividends on the stock being 
reduced, one of the trustees in whom the husband 
& vlfe principally confided, & who, with his 
partners, was their solr., informed his co-trustees 
that he had an opportunity of investing the pro- 
perty in a mtge. at 6 per cent., &, with the consent 
of the husband wife, requested his co-trustees 
to execute a power of attorney to enable him to 
sell the stock. The co-trustees, without inquiring 
into the matter, complied, the trustee sold the 
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stock & absconded ; — Held : the co-trustees were 
liable. — H anbury v, Kirkland (1829), 3 Sim. 
205 ; 57 E. R. 998. 

Annotations : — Distd. Tie Mimton, Mimton v. West, [19271 

1 Oh. 202. Refd. Broadhurst y. Balgniy (1841), 1 Y. & C. 

CU. Gas. 16 ; Trutch v. Lamproll (1855), 20 Bcav. 116 ; 

He Gasquolnc, Gasquoino u. Gasqiioine (1B91), 70 L. T. 

196. 

4284. .] — Where a trust fund standing 

in the names of two trustees had been sold out, 
& the money had been received by one of them, 
who was to pay it to the cestuis quc trust, but 
failed to do so, afterwards became insolvent, & 
the money was lost : — Hold : the otter trustee 
was not exonerated from xiersonal liability to make 
good the fund, on the ground that all the acts 
which he had done were required for convenience 
or conformitv. — C urtis v. Mason (JS43), 12 I.. .7. 
Ch. 412 ; 1 E. T. O. S. 383, L. i\ 

4285. .] - An appointment of new 

trustees recited that certain sums of stock k shares 
had been transferred into the names of the new 
trustees, <fe; that by an indenture of even date a 
certain mtge. debt & the premises subject tliereto 
had been assigned & conveyed to tlie new trustees, 
the trust property having been sold & the proceeds 
received by one of the trustees k lost, the ct. on 
the hearing decided that tlie co-trustee, not having 
inquii'ocl what had been done with the proceeds, 
was liable for all sums actually received by liim, 
jointly with his co-trustee, k which liad been lost, 
k referred it to the Cliief Clerk to find what had 
been jointly recMved. The Chief (Uerk by his 
certificate found that all tlie above mentioned 
trust property had been jointly received. Upon 
a summons to vary the certificate:- Held: the 
Chief Clerk had rightly found by his certificate. — 
Half Adams (1873), 21 W. R. 400. 

4286. — — -.] -Bullock v. Bullock, No. 
4303, post. 

4287. Trustee having never acted.]- In 

1823 deft, was, with liis consent, named one of 
three trustees of a marriage settlement: but he 
never executed the deed. His co-trustecs, who 
were solrs. in partnership, executed the deed, k 
acted in the trusts. One of them died in 1820. 
W., the surviving co-trustee, neglected to call in 
k invest a part of the trust moneys, which was 
thereby lost to tlie estate. On May 18, 1830, a 
]3ortion of the trust moneys was invested in stock, 
k a memorandum to that effect was indorsed u])on 
the settlement, k signed by W. In Oct. 1845, 
deft., who had never acted, made inquiry as to the 
trust property k investments, when he w'as told 
that lie was a trustee, k the stock receipt for the 
sum above mentioned was handed to Iiim. On 
March 17, 1817, on being shown the deed, deft, 
signed the indorsement. In Feb. 1852, W. died 
insolvent. After W.’s death, deft, received the 
dividends of the sum of stock mentioned in the 
memorandum, k paid same to the cestui que trust. 
On a bill by tlic parties beneficially interested, 
praying for an account of all sums which had been 
received by deft, k his co-trustces, or of what, 
without his wilful neglect k default, might have 
been received, k that he might be decreed to make 
good such losses : — HeAd : deft.’s liability must be 
confined to the amount mentioned in the memo- 
randum : k so far as the bill souglit to make him 
liable for more than that amount, it must be dis- 


missed with costs. — M alzy v. Edge (1866), 27 
L. T. O. 8. 12 ; 2 Jur. N. 8. 80 ; 4 W. R. 213. 

4288. As to safety of securities.] — A box 

containing securities of the Spanish Govt., the 
property in which passed by delivery, was de- 
I>osited at a bank in the names of three trustees. 
The Spanish Govt, having afterwards made pro- 
posals for a cliango in the securities, one of the 
three trustees, who was a stockbroker, was allowed 
to take the securities out of the box for the purpose 
of such conversion ; lie effected the conversion but 
appropriated a part of the converted securities 
to his own use, <k placed the rest in the box, 
which he returned to the bank. The fraud was 
not discovered for several years. The trustee 
kept the key of the box, being allowed to have 
access to the box for the purpose of from time to 
time tearing oif coupons k obtaining the dividends, 
k from time to time took out others of the 
securities, which ho converted to liis own use, 
until at last the box was empty : — Held : the 
co-trustees were liable for the first breach of trust, 
it being their duty after the conversion to see that 
the securities were all deposited in the box ; but 
they were not liable in respect of the subsequent 
misappropriations. — Mendes r. Guedalla (1802), 
2 .lolm. A H. 259 ; 31 L. .1. Ch. 661 ; 6 I.. T. 746 ; 
8 Jur. N. H. 878 ; 10 W. R. 482 ; 70 E. R. 1054. 
Annotations ‘Reid. Tic Speight, Speight v. Gaunt (1883), 

22 Ch. 1). 727 ; Jir De Pothonler, Dent v. Do Pothonlor, 

11900J 2 Ch. .529 ; Tie blssou’e Settlmt., Jones r. Trappes, 

[19031 1 Ch. 262. 

4289. Failure to interfere -Standing by when 
breach committed.] —Booth v. Booth, No. 4537, 
2 >osf. 

4290. Omission to notify appointment as trustee.] 

— Barnett v. Sheffield (1852), 1 De G. M. & G. 
371 ; 21 Ti. .1. Ch. 692 ; 16 Jur. 942 ; 42 E. R. 
595, 1.. .7J. 

4291. .] — The ordinary trustee indemnity 

clause atTorda no security to a trustee who neglects 
to take the necessary steps to secure the trust 
fund. 

The moment he was constituted a trustee, it 
became his duty, by notice or otherwise, to make 
it impossible for liis co-trustec to receive k mis- 
apply the trust fund (Romilly, M.R.). — -Dix v. 
BmiFOHD (1854), 19 Beav. 409 ; 52 E. R. 408. 
Annotations : — Consd. Ji< Smith, Ilendorann-Hop r. Hitchlns 

(1889), 42 Ch. 1). 302; He City Equitablo Fire Insoe.. 

[I925J Ch. 4 07. Reid. Maenamara v. Caroy (1867), 15 

W. H. 374. 

4292. Omission to see trust money properly 
invested.] — Thompson v. Finch, No. 4445, post. 

4293. .] — A man cannot take upon himself 

the character of trustee, k act partially as such, 
or deny his liability to replace tru.st property, if, 
through his negligence or want of attention, a sum 
of money, which he has told his cesluts que trust, 
or induced them to believe has been retained k 
invested by him, has, in fact, been squandered by 
his co-trustees. 

A., one of two trustees, rendered accounts in 
the name of the two, which stated that one-third 
of the income had been retained k invested, but, 
in fact, no sucli investment had been made, & 
A. alone had received k misapplied these moneys, 
which were lo.st by his bkpey. The other trustee, 
however, having, at a meeting of the ceatuis que 
trust, so acted as to sanction & adopt the accounts, 


PART VII. SECT. 8, SUB-SECT. 4.— C. 

4289 i. Failure to interfere — Standing 
by when breach comviiHcd.] — When one 
or more of several trustees acts or aet 
In getting In & dealing with the trust 
funds, an inactive trustee Is account- 


able therefor equally with the others, 
if, having the means of knowledge by 
exorcise of ordinary vigilance, he stands 
by & permits a breach of trust to go on. 
—McCarter v. M(’Carter (1884), 
7 0. n. 243.— CAN. 


4289 li. .] — Bai Jadav v. 

TRTimuvANDAfl Jaqjivandas (1872), 
9 Bom. 333.— IND. 

4292 i. Omission to see trust money 
properly invested.] — Ai.^n r. Lane 
(1804), 2 W. W. & A’B.T.— AUS. 
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he was held liable for A.’s default. — H orton v. 
BROCKLEriuRST (No. 2) (1858), 29 Beav. 604 ; 
64 E. Ti. 723. 

4294. .] — A. & ]h, the trustees of a will 

under which pltf. was entitled to a share of residue, 
which she hail assigned to C. & I)., the trustees 
of her marriage settlement, paid it to G. alone, 
without the knowledge of D. They afterwards 
transferred a legacy of slock settled upon similar 
trusts to G. & I)., by whom it was subsequently 
sold out, & the proceeds were received by G. alone. 
It appeared that I), left to G. the general manage- 
ment of the trust estate, & the choice of invest- 
ments. Both funds were partially misapplied & 
lost by G. Pltf. now sought to have both funds 
made good : — Held : the conduct of D. did not 
justify A. <fc B. in considering G. as his agent 
authorised to receive the money. — Margktts v. 
Perks (18G4), 31 L. J. Gh. 109 ; 10 I.. T. 85 ; 12 
W. 11. 517. 

4295. Failure to get In trust money.] — By a 

mamage settlement, a debt due from A. was 
assigned to A. & B., upon trust, “ with all con- 
venient speed,” to get in A invest in Gonsols. 
For two A a half yeais B. look no steps to get in 
the money, A A. then became bkpt. : — Held : B. 
was responsible for tJie loss. — GnovE v. Pjuce 
( 1858), 20 Beav, 103 ; 53 E. B. 830. 

4296. Neglect to examine banker’s book — Loss of 
priority — Deposit of deeds by co-trustee to secure 
private balance.] — Tiust money was so place<l to 
a banking account tJiat any of* the tiust ees could 
draw out separately. One of them drew out 
money A bought a house as a lesidence for some 
of the ccstiii*> que trust, but took a conveyance 
to himself alone. He then dei)osited the deeds 
with anotlier bank to secure his pii\ate balance, 
A afterwards became bkpt. The co-trustees 
neglected to (‘xarnine the bankei’s book, for a 
long time after the pui chase : — HeW ; by rtm.son 
of their negligence they were not (mtitled to ju-iority 
over the security by deposit. — At.lan v. S( ott 
(1805), 12 L. T. 419. 

4297. Failure to compel co-trustee to pay over 
money received.]— Where an auctioneer trustee 
sold property of testator, A died thirteen nionth.s 
afterwards insolvent, with the purchase-money in 
his hands, his eo-trustee not having in the nK‘an- 
time taken any proceedings to compel him to pay 
over or invest the money : — JTeld : there had been 
wilful default on the jfart of the surviving trustee, 
A he mu.st be charged witli tlie moneys whirh, 
but for such default, he might haAC received. — 
Williams v. Higgins (1808), J7 L. T. 525; 10 
W. B. 390. 

4298. .]— -Gough v. Smith, [1872] W. N. 18. 

JD. Trustee Entrusting Trust Property to Co-Trusit e. 

See, also. Executors, Vol. XXIV., pp. 077-079, 
Nos. 7037-7047. 

4299. Whether liable.] — One trustee sufTering 
the other to have tlie trust money, under a note 


of hand : — Held : liable. — K eblb w. Thompson 
(1790), 3 Bro. C. G. 112 ; 29 E. R. 440, L. C. 
Annotation : — Refd. lie Turner, Ex p. Woodward (1837), 3 

Mont. & A. 232. 

4300. .] — Trustees A exors. charged with a 

loss, occasioned by a breach of trust, by joining 
in a transfer and sale, A lending the produce to a 
partnership, in which one of them was engaged ; 
the others not receiving any benefit. Decree 
against all to account for the funds. — French v, 
Hobson (1803), 9 Ves. 103 ; 32 E. R. 640. 
Annotation : — Disid. Lowry v. Fulton (1839), 9 Sim. 104. 

4301. .] — If an exor. or trustee, without 

taking due means to learn from his co-exor. or 
co-trustee, whether it is necessary, in the due 
execution of the trust, to sell stock, concurs in the 
sale of stock, A leaves it in the disposition of his 
co-exor. or co-trustee, he is liable for the stock 
so sold (Leach, V.G.). — Harrington v. Harring- 
ton (1822), 1 L. J. O. S. Gh. 41. 

4302. .] — Trustees charged with a loss to 

the estate, A interest, occasioned by their volun- 
tarily permitting a co-trustee to receive purchase- 
money, A retain it a considerable time, before 
calling for security, contrary to the trust; not- 
withstanding a provision in the will, that the 
trustees should not be answerable for any trust 
moneys, fuitlier than each person for what he or 
she should respectively actually receive. — Bone 
V. Gook (1824), M‘Glc. 108; 13 Price, 332; 147 
E. B. 1008, Ex. Gh. 

Annotations : — Meutd. Ilmnpliroys v. How'cb (1830), 1 Buss. 

A M. 039 ; lie Porter’H Trust (1857), 4 K. & J. 188. 

4303. .] — (1) Where a trustee permits 

trust money to remain in the hands of his co- 
trustee, ho will be liable for it to the cestui que 
trusty tliougli it appears they had notice of the 
eircuiu stance, unless there bo an express assent 
on their part. 

(2) Where persons, entitled to have money 
invested in stock under a will, have long been 
receiving interest on the principal money instead 
they cannot afterwards elect to take the amount 
of stock, which would have been purchased, had 
it been so laid out at the proper time. — Child v, 
Giblett (1831), 3 My. A K. 71 ; 3 L. J. Gh. 124 ; 
10 E. B. 27. 

Annotation : — Generally, Mentd. Edwards v. Edwards (1852), 

19 L. T. O. S. 133. 

4304. .] — Byass v, Oates, Goppard v. 

Gates, No. 4442, post, 

4305. .] — Two trustees having properly 

sold out trust money, one of them handed the 
cheque for the proceeds to the other, vvlio mis- 
applied it : — Held : they were both liable. — 
Trutch V, Lamprell (1856), 20 Beav. 110; 62 
E. R. 546. 

4306. .] — Mendes V. Guedalla, No. 4288, 

ante. 

4307. .] — Three trustees sold out trust 

funds A the produce was paid to one alone. The 
other two were, on motion, ordered to pay the 
amount into ct. — Ingle v. Partridge (1863), 
32 Beav. 661 ; 32 L. J, Gh. 813 ; 66 E. R. 260 ; 
subsequent proceedings (1866), 34 Beav. 411. 


PART VII. SECT. 3, SUB-SECT. 4.~; 

4299 i. Whether liable. ] — MiOKL 
BUUun V. 1\VKKER (1870), 17 Qr. 503. 

CAN. 

4299 il. .] — TitlJ : a tnistoc w 

not liable for money h received by i 
er CO •trustee acling as manap:( 
which were not entered on the boo 
(to which the truf>teo charged In 
access) & which he could not ha 
dlsoovorod by, any vigilance ho mlg 
have Ubed. — Cnv Bavk v. Mauls( 


(1871), 3 Ch. Ch. 334.— CAN. 

4299 iii. — dutioH & obliga- 
tlonb whicl> the law ImpoBcs upon a 
perhon undertaking the office of 
irnstee, renulro him to participate 
actively In llie managemontof the trust 
funds, & if ho falls In that respect, & 
llu'rcby cnablcH hla co-lmstce to pet 
poHRcsbion of A" misappropriate the 
trust funds, ho is porsonally rospon- 
Bible therefor. — Cuowi^ v. Craig (1897), 
29 N. R. H. (17 li, & G.) 394.— 
CAN. 


4299 Iv. .1 — TniRtecBundcra deed 

of Rcttlcmcnt, making an allowance to 
(hem for their trouble, but containing 
no epecia] authority to appoint factorn, 
uijpolnted a eo-trustee factor, but 
neglected to sec that a legacy was 
invested In terms of the deed, & 
allowed the money to remain In the 
hands of the factor, who died insolvent : 
— Held : they wore personal^ liable 
in the amount.— Stm v. Charles 
(1830), 8 8h, (Ct. of Sees.) 741 ; 6 
Fao. CoH. 589.- SCOT. 
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Pabt VII. — Breaches oe Trust. 


Sub-sect. 6. — Babe Trustee. 

4808. Whether liable — Dealing with estate to 
prejudice ot cestui que trust.] — If he, who has the 
mere legal estate, so deals with it as to sanction 
any act done by the equitable trustee to the pre- 
judice of the ceaiuia que trust ^ he thereby becomes 
a party to the breach of trust, & is answerable 
accordingly ; but where the equitable trust is for 
the purpose of sale, he who has the legal estate 
is, for the benefit of the cesiuis que trust bound, 
when required, to convey it to the equitable 
trustee to enable him to execute his trust. If, in 
parting with the legal estate, ho goes beyond the 
mere purpose of conveying it to the equitable 
trustee, & so deals with it as to facilitate a breach 
of trust by the trustee, & a breach of trust be in 
consequence committed, he is deemed a party 
to such breach of trust & is responsible for it 
(Leach, M.B.). — Angier v. Stannard (1834), 
3 My. & K. 666 ; 3 L. J. Ch. 216 ; 40 E. 11. 210. 


Bub-sect. 6. — Constructive Trustees. 

4309. Whether liable.] — (1) A party assuming 
to act as heir or devisee of a trustee, A committing 
an act which, if done by the trustee, would have 
been a breach of trust, cannot roheve himself of 
liability by asserting that he was not acting as 
trustee. 

(2) On a bill filed, by an incumbrancer of the 
interest of deceased tenant for life in a fund, 
against a jiarty sought to be made accountable 
in respect of a breach of trust ai’L'ccting the wdiole 
fund, to which suit the cestuis que trust in remainder 
were also made iiarties, a decree directing the 
restitution of the whole fund was varied on appeal, 
by limiting the relief to the restitution of so much 
only of the interest of the fund as had accrued in 
the lifetime of the tenant for life. — Kacicham v. 
SiDDALL (1850), 1 Mac. A G. 607 ; 2 TT. A Tw, 44 ,* 
16 L. T. O. B. 21 ; 41 E. R. 1400, L. C. 

Annotations : — As to (1 ) Apprvd. Lyell v. Kennedy, Kennedy 
V, Lyoll (1889), 14 App. Cas. 437. Re!d. Life A^hO'•n. of 
.Scotland v. Siddal, ( ooper v. Green (IHHl), 3 Do G. F. & 
J. r>S. As to (2) Distd. ife Dunnlnp:, Halberley v. Dunning 
(1886), 64 L. J. Ch. 900. Generally, Mentd. Hope v. Lid- 
dell, Liddell v. Norton (1866), 21 Hcav. 183; Cunlifle v. 
Branckor (1876), 3 Oh. 1). 393. 

4310. .] — A. A B. wci*e trustees. A deed 

was prepared appointing C. a new trustee in tlie 
place of B. It was executed by 0., but not by 
the other parties, so that the ai)i>oiiitment w’as 
invalid. At the same f.ime, the trust was trans- 
ferred by A. A B. to A. A C. Afterwards A. A 0. 
authorised the husband of the tenant for life to 
receive the fund, A it was lost : — Held : both C., 
who had not been apiiointed a trustee, though she 
had acted as such, A B. were liable for the loss. — 
Pearce u. Pearce (1856), 22 Beav. 248 ; 25 L. J. 
Ch. 803 ; 28 L. T. O. S. 34 ; 2 Jur. N. S. 843 ; 
52 E. R. 1103. 

4311. .] — By a post-nuptial settlement 

executed in 1814, after reciting that J., the hus- 
band, had before marriage agreed to settle £1,000, 
A had paid that sum to R. ; R. covenanted that 
he would stand possessed of the money upon trust 
with the approbation of J., to invest it in the names 
of J. A R. A trusts were declared of the fund for 
the benefit of the husband A wife successively for 
life, with remainder to the children of the marriage. 
By the same deed J. covenanted with R. to pay to 
him a further sum of £1,000, to be held upon the 
same trusts as the first-mentioned £1,000. Neither 
of the two sums of £1,000 was, in fact, ever paid. 
J. survived his wife, A died in 1868. In a suit 
instituted for the administration of the estate of 
J., the children of the marriage claimed to rank 


as creditors for both sums of £1,000 i—Hcld : as 
to the hrst-incniioned sum of £1,000, J. had con- 
stituted hunself a trustee of the settlement, A his 
estate was liable foi* the amount ; but the claim 
I rested upon a mere legal 

obligation which was barred by Blatute Limitations. 
—Stone r. Stone (1869), 5 (4i. App. 74 ; 39 L. J. 
Ch. 196 ; 22 L. T. 182 ; IS W. R. ^5, L. J. 
An^^tions R qU. Metropolitan Bank r. Hclrou (1880). 

’ Trevor c. llutebintj (1897), 76 L. T. 183 ; 

Underbill u. Pluinptro, 
rt coa l i lie Dixon, HoyncH v. Dixon, 

£ Cli. 501« 

4312. .] — A firm of soh\s. liaving been 

employed by the trustees of a will to receive the 
proceeds of testator’s real estate, which had been 
taken by a railway co., paid o\er the money to 
one of such trustees witliout the receipt or 
authority of the otlier. The money liaving been 
lost to the estate by the insolvency A death of the 
trustee to whom it was paid : — Held : the receipt 
of one trustee only, though also an exor., was not 
a siillicient discharge to the solrs. for the money 
wliicli they had received by the authority of the 
tw^o, A they were personally liable to make good 
the loss wdiich liad resulted to tho trust estate 
from such improper payment. 

A mere ag('ut of trustees is answoi'able only to 
his principal A not to ccsiuis (jiie trust in respect of 
trust mone>s coming to his liands merely in his 
eliaraetor of agent. But ... a iierson who 
receives into Iiis hands trust moneys, A wdio deals 
with tliem in a inaniuT inconsistent w'ith the 
pCTform.ance of trusts of which lie is cognisant, 
is ixTsonally liable for the consequences wJiich may 
ensue u])on Ins so dealing (Bacon, \h-C.). —Lee 
V. Sankey (1873), L. R. 15 Eq. 204 ; 21 W. R. 
286 ; stih uom. Lj-:e v. Sankey, Ginder i\ Sankey, 
27 L. T, 809. 

AnnnUdions : — Consd. lie Barney, Bnrncy v. Barney, 11892] 

2 Cb. 266 ; bour r. Ashwell, [1893] 2 Q. B. 390. Befd. 
Wilson V. JUny (JS80), 6 Q. B. J). 618 ; Mura v. Browne 
(189 >), 72 Jj. T. 766; lie Ej ro-\ViJIiam.s, Williams v. 
Willianib, 11923] 2 Ch. 633. 

4313. .J — During the hfe of I)., owmer in 

fee of land w Inch w^'is let to tenants from y'car to 
year A week to waak, tho property was managed 
by deft, as her agent, deft, receiving (he rents A 
X^aying tluan into a separate ear-marked account 
at his own bank. \). having died intestate in 
1867, deft, continued to receive the rents A pay 
them into the bank exactly as before, not informing 
the tenants of D.’s death, but stating to several 
per.sous that he wvis acting as agent A receiver 
for the true heir wiioever he might be. Deft, 
tlnis acted till 1880, whon, more than twelve years 
having elapsed after D.’s dc*ath, lie claimed the 
proiierty on his own account. Tiie assignee of 
D.’s heir having in 188 1 brought an action against 
deft, to rt'cover i^ossessJon of the land A for an 
account of the i*en1s A proUts Held : as to 
the land the acts of deft in receiving tho rents as 
agent for tlie heir could not dispossess the heir 
so as to put liim to his action under lieal BropeHy 
Limitation Act, 1833 (c. 27), ss. 2, 3, or 8, the deft.’s 
acts a.s such agent though unauthorised might be 
ratified by the true owner, A were ratified by 
j)ltf. bringing liis action wdthin a reasonable time 
after the heir was ascertained : as t o the accumu- 
lated rents A profits deft, had made himself a 
trustee A pltf. was entitled to judgment for the 
recov<*ry of possession of the land A to an account 
of the rents A profits since D.’s death. — Lyell v. 
Kennedy, Kennedy v. Lyell (1889), 14 App. Cas. 
437 ; 69 L. J. Q. B. 208 ; 62 L. T. 77 ; 38 W. R. 
353, H. L. 

Annotations: — Consd. Tlcid -Newfoundland t!o. v. Anglo* 
AjnorioQn Telegraph Co., [1912J A. C. 655, Distd. 



990 Teusts and 

Sect. 3. — Liabiliiy of trustees: Sub-sects. 6, 7, 8, 9, 

11.3 

Henry v. Hammond, (1913] 2 K. B. 515. Betd. Trevor 

V. Hutchins (1897), 76 L, T. 188. Mentd. Bolton Partners 

V. Lambert (1889), 41 Ch. D. 295 ; Keighley, Maxsted v. 

Durant, [1901] A. C. 240 ; Finn v. Shelton Hon, Steel & 

Coal Co. (1924), 131 L. T. 213. 

4314. .] — As between persons appointed 

trustees & persons who have become constructive 
trustees of an estate, there is no primary & 
secondary liability in respect of a breach of trust, 
but all are equally liable. 

In an action by cestuis que trust against their 
trustees in respect of certain alleged breaches of 
trust, the solrs. of the trustees were joined as dofts. 
In the statement of claim it was alleged in sub- 
stance that the solrs. had become constructive 
trustees. Upon motion to dismiss the action as 
against the solrs : — Held : if the allegations were 
true, the solrs. & the trustees would be equally 
liable for breaches of trust, & the action must be 
allowed to proceed. — C owpek v. Stoneham (1893), 
68 L. T. 18 ; 3 K. 242. 

4315. .] — Wassell V. T.egqatt, No. 4115, 

ante. 


Sub-sept. 7. — Trustee-Beneficiauy. 

4316. Liability of interest In trust estate.] — The 
personal interests of a trustee in a trust fund in 
ct. will be made api^licable to the discharge of all 
claims against him as trustee.— I rby v. Ijjby 
(N o. 3) (1858), 25 Beav. 632 ; 32 L. T. O. S. 141 ; 
4 Jur. N. S. 989 ; 6 W. R. 853 ; 53 E. R. 778. 
Annotations : — Consd. Re Pain, Gustavson v. Havilaiid, 11919] 

1 C?h. 38. Refd. Re Oarow, Carew v. Carcw, [1896] 1 Ch. 

627 ; Re Sewell, White v. Sewell, [1909] 1 Ch. 806. 

4317. Though obtained derivatively.] — 

A defaulting trustee cannot claim, as against his 
cestuis que trust, any beneficial interest in the trust 
estate, even although he may have become entitled 
thereto derivatively, for example, as being one of 
the next of kin of a cestui que trust who has died 
intestate. ~.) acu ns v. Rylance (1874), L. R. 17 
Eq. 341 ; 43 L. J. Ch. 280. 

Annotations : — Apld. Doerinp v. Doerinff (1889), 42 Ch. D. 

203. Consd. Edgar v. Plomlcy, [1900] A. C. 431. Apld. 

Re Dacre, Whitaker v. Darre, 11916] 1 Ch. 314. Beid. Re 

Carew, Carew v. Carcw, [1896] 1 Ch. 527. 

4318. On bankruptcy of trustee — Life estate 

in realty.] — A trustee exor., who took a life 
interest in his testator’s residuary real & personal 
estate, misappropriated «& wasted portions of the 
estates specifically devised, & bequeathed, & 
subsequently became bkpt. ; — Held : his estate in 
the residuary realty being legal could not be applied 
in making good his breaches of trust. — Fox v. 
Buckley (1876), 3 Ch. D. 508 ; 25 W. R. 170, C. A. 
Annotations : — Apld. Re Milnes, Milncs v. K^herwln (1886), 

63 L. T. 634. CODSd. Re Browm, Dixon v. Brown (1886), 

32 Ch. D. 697. Beld. Rc Moore, Moore v. Moore (1881), 

45 L. T. 466 ; Doering v. Doering (1889), 42 Ch. D. 203 ; 

Re Weston, Davies v. Tagart, [1900] 2 Ch. 164. 

4319. Payment to trustees in bank- 

ruptcy under mistake.] — Re Brown, Dixon v . 
Brown, No. 4006, ante. 

4320. Where Interest assigned — Derivative 

interests acquired In trust estate.] — The rule that a 
defaulting trustee who is beneficially interested 
under the trust can claim nothing out of the 
estate as against his cestui que trust until he has 
made good his default applies to an interest 
which he acquires derivatively ; & his assignee 
is in no better position. 

PART VII. SECT. 3, SUB-SECT. 7. 

q. Liatjility^of interest in trust estate — 

TFftere interest assitmed .} — A defaulting 


Teustees. 

Where a cestui que trust assigned a reversionary 
legacy to his trustee, & the trustee mortgaged it 
& was subsequently declared a defaulter, the mtgee. 
was postponed to the claim of the beneficiaries to 
have the default made good. — D oering v. 
Doering (1889), 42 Ch. D. 203 ; 58 L. J.Ch. 653 ; 
37 W. K. 796. 

Annotations : — Distd. Re Towndrow, Gratton v. Maohen, 
[1911] 1 Ch. 662. Apld. Re Dacrc, Whitaker v. Dacre, 
[1916] 1 Ch. 344. 

4321. Interest In separate fund.] — 

An exor. & trustee, who was absolutely entitled 
to a specific legacy subject only to prior life 
interests therein, was also trustee of the residuary 
personal estate, which was settled upon trusts 
under which he took no beneficial interest what- 
ever. He settled part of the legacy while still 
reversionary & mortgaged the other pai’t. Several 
years afterwards he misappropriated paH of the 
residue. The legacy having fallen into possession 
been transferred into ct. in the course of an 
action for the execution of the trusts of the will, 
the residuary legatees sought to attach the legacy 
to make good the default in respect of the residue ; 
— Held : the rule that a defaulting trustee cannot 
claim any share in the trust estate until he has 
made good his default, inasmuch as he must be 
treated as having by anticipation received or 
retained payment of his share, did not apply to 
the present case, because the trustee was not 
entitled to any share or intei'est in the residue ; 
&, as the specific legacy & residue were held upon 
entirely distinct trusts, one fund was not liable 
to indemnify the other, Ad the trustee’s assignees 
were, therefore, entitled to the whole legacy free 
from any lien or equity in respect of the default. — 
Re Towndrow, Bratton v. Machen, [1911] I 
Ch. 662 ; 80 I.. .1. Ch. 378 ; 104 L. T. 634. 
AnnotationH : — Consd. Re Dacrc, Whitaker v. Dacre, [1916j 
1 Ch. 311 : Re Je\^oll’a Sottimt., Watts v. Public Trustee, 
[1919] 2 Ch. 161. 

4322. Trust fund distributed by court.] — 

Where a trust fund is being distributed by the ct., 
a tru.stee-beneficiary against whom proceedings 
are pending for moneys alleged to belong to the 
fund cannot take any share until the amount, if 
any, due from him has been ascertained & made 
good . — Rc Rhodesia OoLDFiiiLDs, liTD., Part- 
ridge V. Rhodesia Doldpields, Ltd., [1010] 

1 Oh. 239 ; 79 L. J. Ch. 133 ; 102 L. T. 126 ; 54 
Sol. .To. 135 ; 17 Mans. 23. 

Annotations : — Consd. Re Kirielting Corpn., Weaver v. The 
Co., [1915] 1 Ch. 472 ; Rc Melton, Milk v. Towers. [1918J 
1 Ch. 37. Refd. Jtc National Live Stock Insco.. Rc 
National General Insco., [1917] 1 Ch. 028 ; Re Pain, 
Gnstavson v. Havlland (1918), 87 L. ,1. Ch. 660 ; Re 
JeweJPs bcttlint., Watts v. Public Trustee, [1919] 2 Ch. 
101. Mentd. Re Ponivlau By. Construction Co. (1916), 
85 L. J. Ch. 129. 

Sub-sect. 8.— Solicitor Trustees. 

See Solicitors. Vol. XLII., pp. 123, 124, 402, 
403, Nos. 1184-1197, 4562-4567. 

Suu-SECT. 9. —Trustees of Charities. 

See Charities, Vol. VIII., pp. 377-379, Nos. 
1886-1914. 

Sub-sect. 10. — Trustees of Friendly 
Societies. 

See Friendly Societies, Vol. XXV., p. 302, 
Nos. 96-98. 

pofeition oven when the default le cem- 
mltted alter the afefelgLii.cnt.— Ct M- 
MiNtt V. Austin (1902), 28 V. L. B. 347, 
622.— AUS. 


trustee, who has a beneficial Interest In 
the trust estate, cannot claim against 
It without making good his defalca- 
tions ; & his assignee is in no better 
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Pabt VII. — Breaches of Trust. 


Sub -SECT. 11. — Liability op Estate op 
Deceased Trustee. 

See^ alaoy Executors, Vol. XXIV., pp. 626-031, 
Nos. 6660-0679. 

4328. General rule — Estate liable.]— Thayer v. 
Gould (1739), 1 Atk. 616 ; 26 E. R. 386, L. 0. 
Annotation : — Oonsd. Smith v. French (1741), 2 Atk. 243. 

4824. .] — Ormonde (Marquis) v, 

Kynebsley, No. 3979, ante, 

4325. — The exors. of a deceased 

trustee, having admitted the receipt of assets which 
would have been sufficient to answer a particular 
breach of trust committed by their testator, 
besides liis other debts : — Held : chargeable with 
the loss occasioned by such breach of trust, 
although they had paid all his debts of which they 
had any knowledge out of the assets, & had 
distributed the whole surplus among his residuary 
legatees many years before, & at a time when 
they had no notice of the breach of trust, or of 
any claim' in respect of it. — Knatchbull r. 
Fearnhead (1837), 3 My. Cr. 122 ; 1 Jur. 687 ; 
40 E. B. 871, L. C. 

Annotations : — Apld. Story v. Gapo (1856), 2 Jur. N. S. 706 ; 

Taylor v. Taylor (1870), L. K. 10 Eq. 477. Re!d. Low v. 

Carter (1839), 1 Beav, 426 ; Egg v. Dovey (1847), 10 L. J. 

Oh. 609 ; Cambray v. Draper (1852), 20 L. T. O. B. 14 ; 

Turner v. Nioholle (1853), 1 W. K. 157 ; Dean v. Allen 

(1855), 20 Beav. 1 ; Newcastle, etc. Banking Co. v. 

Hymera (1856), 22 Beav. 367 ; Waller v. Barrett (1857), 

24 Beav. 413; Turquand v. Kirby (1867), L. II. 4 Kq. 123. 

4326. .] — Kellaway V. Johnson, No. 

4607, post. 

4327. ,j — Where one of two trustees 

commits a breach of trust, the representatives of 
such trustee are liable. — Jenkins v, Robertson 
(1863), 1 Eq. Rep. 123; 22 L. J. Oh. 874; 23 
L. T. O. S. 203 ; 1 W. R. 298 ; mb nom, Richard- 
son V. Jenkins, 1 Drew. 477 ; 17 Jur. 446 ; 61 
E. R. 634. 

Annotation : — Re!d. Holland v, Holland (1869), 4 Ch. App. 

449, n. 

4328. .] — Purchase-money proved to 

have been left in the hands of the purchaser as 
an indemnity in the year 1796, but for which a 
receipt was indorsed on the conveyance, the 
evidence being in the recitals of a deed con- 
temporaneous with the pmchase & executed in 
order to enable the purchase to be completed, & 
these recitals stating trusts of the fund under 
which pltfs. were entitled in remainder after two 
life estates, the last of which expired in 1846 : — 
Held : as pltf.’s title in possession did not accrue 
till 1846 they were entitled, on a bill filed in 1862, 
to have the trust fund made good out of the assets, 
real estate, of the purchaser who had died in 1811. 
— Hawkins v. Gardiner (1864), 2 Sm. & G. 441 ; 
66 E. R. 472. 

4329. .] — A policy of assurance on his 

own life was effected by a defaulting triistee with 
the sanction of the master, on a proposal to com- 
promise a suit for restoring the trust fund ; but 
the trustee died before the master made his report, 
or finally approved of the proposal for compromise : 
— Held : the proceeds of the policy were not 
general assets of the trustee, but primarily appli- 
cable to compensate the loss by the breach of trust. 
—Ward v. Ward (1864), 2 Sm. & G. 125 ; 18 
Jur. 629 ; 65 E. R. 332. 

4330. .] — Trustees of stock sold it, & 

lent the money to the tenant for life on improper 
security. One of them died, & the survivor 
received the money lent, & invested it in a different 
security, & shortly afterwards sold it out, & again 


lent it to the ^nant for life ; the fund was lost ; — 
Held : the original breach of trust was not cured, 
& the estate of the deceased trustee was liable for 
the whole fund. — L ander v, Weston (1856), 8 
Drew. 389 ; 25 L. J. Ch. 235 ; 20 L. T. O. 8. 264 ; 

2 Jur. N. S. 58 ; 4 W. R. 168 ; 61 E. R. 961. 

4331. .] — A testator who died in 1836, 

directed his exors. & trustees, A. & B., to convert 
his real & personal estate, & after paying his debts, 
etc. to invest the proceeds on mtge. of freeholds, 
etc. or on Govt, securities. A. & B. deposited the 
proceeds in a bank, at interest, in their joint names. 
A. died in 1842, & B. diew out the balance & 
applied it to his own use. No sufficient reason 
being shown for retaining the money in the bank : 
— Held : the estate of A. was liable to make good 
the loss. — OiBBiNS V. Taylor (1866), 22 Beav, 
344 ; 4 W. R. 432 ; 52 E. R. 1141. 

4332. .] — Wliere a loss occasioned by a 

breach of trust does not happen until after the 
death of the trustee, his assets are equally liable. — 
Devaynes V. Robinson (1857), 24 Beav. 80 ; 27 
L. J. (’h. 157 ; 29 L. T. O. S. 244 ; 3 Jur. N. S. 
707 ; 6 W. R. 609 ; 53 E. H. 289. 

Annotations: — Apld. Graybura v. Clarkson (1868), 3 Ch. 

App. 605. Refd. Darko v. Williamson (1858), 22 J. P. 

705. 

4333. — .] — One trustee of a deed of 

settlement was dead, A a bill for an account, etc., 
was filed against the surviving trustees, but no 
allegation was made against deceased trustee, 
whose legal pei'sonaJ representatives were never 
parties to the suit. no account was prayed with 
regal’d to him. The surviving trustees, however, 
alleged in their answer that he had taken an active 
part with them in the execution of the trusts : — 
Held : the decree must go against the estate 
of deceased trustee. — E lwes v, BAJfNARD (1805), 
13 L. T. 426 ; 11 Jur. N. 8. 1035. 

4334. — .] — Stone v. Stone, No. 4311, 

ante. 

4335. .] — By a marriage settlement, 

executed in 1816, the husband covenanted that 
ho would, within three y(‘ars after the marriage, 
pay £3,000 to the trustee of the settlement, to be 
settled on trust for liimself A lus wife for life, & 
after the death of the survivor for the issue of 
the marriage ; & that unless the uioney were paid 
within three years it should be secured by a 
mtge. on certain property. After the marriage 
the trustee took no steps to enforce the covenants. 
In 1846 the husband sold the trust })roperty, A 
appropriated the money, the trustee acting in tlie 
transaction as solr. for the purchaser. In 1848 
the trustee died. In 1852 the husband became 
bkpt., & he then applied to the widow & extrix. 
of the trustee to prove und('r the bkpey. for the 
trust pi’opeitj^, but she refused to do so. Dividends 
amounting to 11.*?. in tlie pound, having been 
declared under the bkpey., new trustees were 
appointed by the Ct. of Ch., who tendered a proof, 
which was rejected os not having been made within 
the proper time. The trust ee’s widow died in 1866. 
On the death of the husband, his widow & children, 
twenty years after the death of the trustee, 
instituted a suit against his sons, who, after their 
father’s death, had notice of the settlement to 
make them liable for his neglect in failing to enforce 
the trusts : — Held : the trustee had committed 
a breach of trust & as his sons admitted assets of 
his in their possession, they were liable to the 
extent of those assets to make good the trust 
property. — W oodhouse v. Woodhouse (1869), 


PART VII. SECT. 3. SUB-SECT. 11. 

4S28 i. Qeneral rule— hastate Ka6Ie.]— Fetheeston v. West (1871), 0 I. R. Eq. 86.— IR. 
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Teusts and Trustees. 


Sect, 3. — Liability of trustees: SvL-aecta. 11 12. 

Sect, 4 ; Sub-sects, 1, 2 cfc 3, ^.] 

Ij, R. 8 Eq. 514 ; 38 L. J. Ch. 481 ; 20 L, T. 209 ; 
17 W. K. 583. 

Annotation : — Reid. British Mutual Investment Co. v. 

Smart (1875), 10 Ch. App. 509, n. 

4336. .] — Westmoreland v, Hol- 

land, No. 4410, post, 

4337. .] — F., who cariied on business 

as an outside stock broker, induced a client to 
enter into transactions by fraudulent statements 
that he was buying for her when in fact he was 
himself selling to her. None of the transactions 
were genuine pui’chases or sales, as F. never 
intended to deliver, & the client never intended to 
accept, delivery on the stocks. In the result 
the client incurred a considerable loss. In an 
action for the administration of F.’s estate : — 
Held : the client’s exor. was entitled to prove 
against F.’s estate for the amoimt which the 
client had placed in F.’s hands, because F. was in 
a fiduciary position & the representatives of 
deceased trustee were never allowed to say that 
they could not pay a cestui que trust the amount 
in which theii' testator ought to have paid. — 
He Franklyn, Fiianllyn v, Fiianklyn (1913), 
30 T. T.. R. 187, C. A. 

4338. Sulliciency of allegation — Allegation in 
alternative — In lifetime or after decease of trustee.] 

— An allegation that a breach of trust was com- 
mitted either in the lifetime of A., one of the 
trustees, or since his decease, is not sufficient to 
afi'ect the estate of A., or to sustain the bill against 
a demurrer by his representative. — Semple 
Prioe (1839), 10 Sim, 238 ; 8 F. J. Ch. 300 ; 59 
F. R. 004. 

Annotation ; — Mentd. Dyson v. Morris (1842), 1 Haro, 413. 


Sub-sect. 12. — Liability of Estate op 
Bankrupt Tuustee. 

See Bankruptcy, Vol. I\^, pp. 247-249, 313, 
314, 432, 440, 441, 448, 449, Nos. 2340-2304. 
2925-2934, 3900, 3901, 3971-3977, 4049-4054, 
A Vol. V., pp. 882, 883, 1188, Nos. 7314-7319. 
9592. 


Sect. 4.— LIMITATIONS ON UABIUTY OF 
TRUSTEES. 

Sub-sect. 1. — Statutory Exemptions. 

See, now. Trustee Act, 1925 (c. 19), ss. 9, 29, 30, 
61. 

Honest & reasonable conduct.] — See Sub-sect. 3, 

post. 


Sub-sect. 2. — Express Provision in 
Instrument. 

4339. Inability limited as defined in instrument.] 

— Where it is a term of the trust that each trustee 
shall receive & be answerable only for a moiety, this 
ct. does not extend the liability. — Birls v, Betty 
(1821), 6 Madd. 90 ; 60 E. R. 1025. 

4340. .] — A will, by which certain fimds 

were bequeathed to trustees upon certain trusts, 
provided that each trustee should be answerable 
only for losses arising from his own defaults, & 


not for involuntary acts, or for the acts or defaults 
of his co-trustees or co-trustee, & particularly that 
any trustee who should pay over to his co-trustee, 
or should concur in any act enabling him to receive 
any moneys for the general purposes of the will, 
or for any definite purpose authorised by the 
will, should not be obliged to see to the due applica- 
tion thereof, nor be rendered responsible by express 
notice of misapplication of the moneys ; but this 
clause should not restrict the right of any trustee 
to requii'e an account from his co-trustee or to 
make him replace moneys misapplied. Two 
trustees entrusted the trust fund to a third for 
investment, & he immediately misapplied it ; — 
Held : the two trustees were not liable to make 
good the fund. 

It was clearly competent for a testator to define 
the duties of his trustees, & to say that they should 
not incur the ordinary liabilities incident to their 
office ; &, if so, the ct. had no right to invest such 
trustees with a responsibility boyon<l that which 
testator had thought it right fo impcTse on them 
(Lord Westbury, C.). — Wilkins v. Hogg (1801), 
31 L. J. Oh. 41 ; 6 L. T. 407 ; 8 Jur. N. S. 25 ; 
10 W. R. 47, C. A. 

Annotation : — Folld. Pass v. Dundas (1880), 43 L. T. 665. 

4341. Effect of indemnity clause— Debt due from 
co-trustee — Trustee not exonerated where debt left 
outstanding.] — Mucklow v. Fuller, No. 4251, 
ante, 

4342. Where trustee charging himself with 

loss — Suppression of facts.] — An exor, & trustee, 
having adopted a loss which happened through the 
failure of an agent, by suppressing the fact of his 
having allowed the agent to receive the money, by 
declaring to his co-trustees the money to be in his 
own hands, by taking securities & proving them 
on the agent’s estate, by actually replacing the 
amount by an investment of his own money, & 
by cJiarging himself, in an answer in Chancery, 
with the amount, as received by him ; was not 
allowed, afterwards, to throw the loss on the trust 
estate, on the ground that the indemnity clause 
in the will would have saved him from liability ; 
tlie ct. holding, that, by his conduct, the sum lost 
was to be deemed not the money of tlie trust, but 
his own. — ^Abercrombie v. Gordon (1831), 1 L. J. 
Ch. 35. 

4343. Where no steps taken to secure trust 

fund.] — Dix V. Burforu, No. 4291, ante. 

4344. No exoneration from consequences of 

breach.] — The trustee indemnity clause does not 
exonerate a trustee from the consequences of a 
breach of trust. 

Until it is provided by the instrument creating 
the trust, that the trustee shall be liable for 
no breach of trust, provided ho docs not obtain 
a pereonal advantage, I shall not consider the 
clause as giving a trustee the right or liberty of 
conniving at a breach of trust (Romilt^y, M.R.). — 
Brumridge V. Brumridge (1858), 27 Beav. 5 : 54 
E. R. 2. 

4346. Indemnity against loss by banker— 

Trustee depositing moneys In unauthorised manner.] 

— Rehden V. Wesley, No. 4446, post. 

4346. Misapplication by one of several 

trustees.] — Wilkins v. Hogg, No. 4310, ante. 

4347. .] — Testator authorised his two 

trustees & exors., A. & D.,to carry on his business, 
giving them full discretion as to its management, 


PART VII. SECT. 4, SUB-SECT. 2. 

r. Effect of innnvnity clause,] — 
Robertson v. Howdkn (No. 2) (1892). 
10 N. Z. L. R. 603.— N.Z. 



1020 ; 10 Fac. CoU. 1000.— SCOT. 

a. .] — Edmond v. Blaikte & 

ANDEitsoN (1860), 4 Maeph. (Ct. of 
Scss.) 1011 ; 38 Sc. Jur. 512.— SCOT, 

b. Buchanan v. Glasgow 

UNiVEnsiTY, [1909] S. C. 47 ; 46 Sc. 


L. R. 49 ; 10 S. L. T. 421.— SCOT. 

o. .1 — MiLiJcn’s Tbustbeb v . 

Miller (1848), 10 Dunk (Ct. of Boss.) 
765 ; 20 So. Jut, 268.— SCOT. 

d. .] — CiARKEt. Clarke, [1925] 

S. C. 693.— SOOT. 
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Part VIL — ^Breaches oe Trust. 


A power to employ collectors of debts & account- 
ants. The will contained an indemnity clause that 
each trustee should be answerable only for losses 
arising from his own default, & that any trustee 
who should pay over to his co-trustee, or should 
concur in any act enabling him to receive any 
moneys for the pui’poses of the will, should not be 
obliged to see to the application thereof, nor 
should such trustee be rendered responsible by an 
express notice of the actual misapplication of the 
same moneys. 

The business was carried on, with the consent 
of the beneficiaries, by one trustee, A. testator’s 
son, & an account was opened at the bank, & a 
letter signed by both exois. &> trustees, authorising 
the bank to honour the signature of the one 
trustee, viz. A. the son. Under this authority, 
the trustee, A. drew out, nominally for the busi- 
ness, large sums of money, which he misaj)pro- 
priated to his own purposes : — Held : in the 
absence of proof, or gross negligence or personal 
misconduct on the part of the trustee D. he was 
fully protected by the indemnity clause from 
liability in respect of the loss to the estate occa- 
sioned by the defalcations of his co-trustee A. — 
Pass v. Dundas (1880), 43 L. T. 665 ; 29 W. R. 
332. 

4348. Trustees acting without care & Im- 

partiality.] — Trustees sold a tenement, the property 
of the trust, to one of seven beneficial ies under the 
trust deed, the price in terms of the contract being 
payable in May, 1874. In Nov. 1874, the pm‘- 
chaser being unable to pay £12,000 of the price, 
was allowed to retain it on loan. As security for 
the loan, he conveyed to the trustees three houses, 
including his purchase from the trust, upon each 
of which there were prior incumbrances to an 
amount exceeding two-thirds of the estimated 
value as stated by the borrower. Besides these 
secuiities the trustees h(dd the personal obligation 
of the borrower & his father-in-law : both of whom 
were engaged in trade. Some of the other bene- 
ficiaries remonstrated in 1874, k> again in 1880 ; 
but the money was allowed to remain on these 
securities until 1881, when the borrower A his 
father-in-law became bkpt., & about £10,000 was 
lost to the trust. The trust deed contained (a) a 
clause empowering the trustees to lend out the 
proceeds A other funds of the trust on “ such 
securities hciitable or personal ” as they might 
think proper ; & (6) an inmiunity clause declaring 
that the trustees should not be liable for “ omis- 
sions, errors, or neglect of management.” The 
same law agent acted for the trustees & the 
borrower ; — Held : the trustees had not acted 
with perfect impartiality between the bene- 
ficiaries, nor had they brought to the management 
the same care & diligence which a man of ordinary 
prudence would have exercised in his own con- 
cerns, in these circumstances neither the immunity 
clause nor the authority to lend on personal 
security were sufiicient to protect them, & they 
were personally liable to make good the deficiency 


in the tioist funds. — K nox v. Mackinnon (1888), 
13 App. Gas. 763, H. L. 

Anruitationa : — Apld. Rae v. Meek (1889), 14 App. Caa. 558. 

Consd. Wyman v. Paterson, 11900] A. C. 271. 

4349. .] — Certain trust premises were 

damaged by bombs dropped by hostile aircraft, 
rue premises were insured, but there was a dispute 
as to whether the policy had lapsed by non- 
payment of premiums. The trustee claimed to be 
indemnified for the repairs necessitated by the 
damage : — Held : the trustee had not committed 
a breach of trust so as to lose his right to an 
indemnity . — Re McGaw, McIntyre v. McGaw 
(1919), 64 Sol. Jo. 100, 209. 


Sub-sect. 3. — ^Relief for Honest and Reason- 
able CoNDuerr. 

A. In General. 

See Trustee Act, 1925 (c. 19), 61. 

4350. General rule.] — Suppose a trustee, having 
in his hands a considerable sum of money, places 
it out in the funds, which afterwards sink in their 
value ; or on a security at the time apparently 
good, which afterwards turns out not to be so, 
for the benefit of the cestui que trusty was there ever 
an instance of the tinistee’s being made to answer 
the actual sum so placed out ? I answer, no. If 
there is no maid fides, nothing wilful in the conduct 
of the trustee, the ct. will always favour him (Lord 
Hardwicke, C.). — Knight v. PLyMOUi’ii (Earl) 
(1747), as reported in 1 Hick. 120 ; 21 E. R. 214, 
L. C. 

Annotations: — Cossd. Howth v. Howell (1797), 3 Ves. 565. 

Refd. Wren e. Kirton (1806), 11 Ves. 377 ; Salway v. 

Salway (1831), 2 Kuss. & M. 215. Mentd. Ke I’arsons, 

Rx p. Belchicr (1754), Arab. 218 ; The Prima Vera (1808), 

Edw. 23 ; Raw v. Catten (1832), 9 Bing. 90. 

4361. No general principles laid down— Each case 
dealt with according to circumstances.]— The 
conduct of trustees ought to be regarded with 
reference to the facts & circumstances existing at 
the time when they had to act &. which were known, 
or which ought to have been known, by them at 
that time. 

By his will testator gave his sens in succession 
an option to purchase his leasehold mill property 
at a valuation, payable by half yearly instalments 
with interest. In addition to giving a bond, the 
son purchasing was to execute a mtge. The sale 
moneys were to be invested upon some of the 
investments authorised by the will A to be disposi^d 
of as thereby dii*ected. The investment clause 
gave the trustees absolute discretion to invest in 
the securities named therein, or in case either of 
the sons should elect to carry on testator’s busi- 
ness, then upon security of the land, mill, & 
premises whereon the business should be carried 
on. Testator died in 1875. The eldest son 
exercised the option. 3116 mill property was 
valued at £50,000. The trustees & the son agreed 
for payment of this sum by half yearly instalments 
of £2,000. In Mar. 1877, the son executed a nitgc. 


PART VII. SECT. 4, SUB-SECT. 3.— A. 

4350 i. General rule .] — Where trustees 
omitted to sue for a breach of coveuant 
where there was uo evidence of any 
request having been made to them to so 
sue, or of there being any trust pro- 
perty to which they could hove resorted 
for funds for that purpose, & certain of 
tho ceaiuia qtje trust desiring them not 
to sue ; — Held : even if the trustees 
were technlcjally liable for a breach of 
trust, they having acted honestly & 
reasonably ought fairly to bo excused 
under tho Trustee Act Amendment 
Act, 1902, 8. 9. — Partridge v. Prbd- 

J. — VOL. XLIII. 


PKY (1903), 4 S. R. N. S. W. 36 ; 21 
N. S. W. W. N. 11.— AUS. 

4360 ii. .] — Simpson v. John- 
ston (1901 ), 2 N. B. Eq. Rep. 333 ; 22 
C. L. T. 38.— CAN. 

4360 iii. .] — Dover v. Dbnne 

(1902), 22 C. L. T. 204 ; 3 O. L. R. 664 ; 
1 O. W. R. 297.— CAN. 

4350 iv. .1 — WmcHER V. Na- 

tional Trust Co. (1910), 17 0. W. 11. 
788; 2 0, W. N. 383 : 22 O. L. K. 460. 
—CAN. 

4350 V. .1— J?e McNeill Estate 

(B. C.) (1911), 19 W. L. R. 691.— CAN. 


4361 1. No general principles laid 
down—Each case dmlt unih accordxng 
to circum^ancea .] — A trustee who has 
committed a breach of trust, but who 
acted both honestly & reasonably, is 
not entitled as of right to jvlief under 
Trusts Act, 1901, s. 3. The ct. must 
then consider whether tho trustee 
ought fairly to bo excused for the 
breach looking at all tho circumstances. 
— National Tuusteics, Executors & 
Agency Co. of Australasia, Ltd. v. 
General Finance Agency & Guaran 
tee Co. of AU8TRAi.asta, Ltd. (1905). 
21 T. L. R. 622, l^ 0.— A^S. 
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Trusts akd Tbustr&s. 


Sect. 4 . — IdmikUione on liabiliiy of trustees : Svb^ 
sect. s/A.&B.Ji 

of the mill property to secure the £50,000. It being 
necessary that the son should obtain some further 
capital, a limited liability co. was incorporated in 
Mar. 1877. It agreed to buy from the eon the 
property comprised in the mtge. at a slight advance 
in price, A; the equity of redemption was duly 
assigned to it. The co. having subsequently 
failed, it was sought to fix the trustees with 
liability, & to establish against them a case of 
wilful default. The default alleged was that they 
did not get from the son the instalments of £2,000 
half yearly as they became due, & also in not com- 
pelling the payment of the instalments by the co. 
as the owners of the equity of redemption by means 
of a foreclosure action or the exercise of their 
owcr of sale : — Held : the trustees had done the 
est they could in the embarrassing position in 
which testator himself had placed them ; no 
imputation could be made upon their honesty ; 
& they were not liable to mate good the loss. — 
Re Hurst, Addison v. Topp (1892), 67 L. T. 96 ; 
8 T. L. B. 628, C. A. 

Annotation : — Consfl. He Greenwood, Greenwood v. Firth 
(1911), 105 L. T. 609. 

4352. .] — The power to relieve a trus- 

tee from personal liability for a breach of trust 
given by Judicial Trustee Act, 1896 (c. 36), s. 3, 
is meant to be acted on freely & fairly in the exer- 
cise of judicial discretion, but the court must, 
before exercising the power, be satisfied by suffi- 
cient evidence that the trustee acted reasonably 
as well as honestly. 

No general rules or principles can be ledd down 
as those to be acted upon in carrying out the sec- 
tion ; each case depends on its own circumstances. 
— Re Turner, Barker v. IvmBy, fl897] 1 Ch. 
636 ; 66 L. J. Ch. 282 ; 76 L. T. 116 ; 46 W. B. 
495 ; 13 T. L. B. 249 ; 41 Sol. Jo. 313. 

Annotations : — Apld. He Roberts, Knlglit v. Roberts (1897)> 
76 L. T. 479 :>«e Stuart, Smith v. Stuart, (1897] 2 Ch. 683 ; 
Re Barker, Ravenshaw v. Barker (1898), 46 W. K. 296. 
Distd. Head v. Gould, [1898] 2 Ch. 260. Cousd. Re Linsley, 
cattloy V. West, [1904] 2 Ch. 785. ExpW, Re Maokay, 
Grlossemann v. Carr, [1911] 1 Ch. 300. 

4363. .] — Each case must be dealt 

with according to its own circumstances (Bomkr, 
J.). — Re Kay, Mosley v. Kay, [1897] 2 Ch. 618 ; 
66 L. J. Ch. 769 ; 46 W. B. 74 ; 13 T. h. B, 682. 
Annotations : — Reid. Re Barker, Ravenshaw t>. Bcuker (1898), 

46 W. K. 296 ; Re De CUfford’s Estate, De Cilflord v. 
Qullter, De Cllnord v. Lansdowne, [19001 2 Ch. 707 ; Re 
AUsop, Whittaker v. Bamford, [1914] 1 Ch. 1 . Mentd. Re 
Blow, St. Bartholomew's Hospital v. Camhden, [19141 
1 Ch. 233. 

4364. Must act honestly & reasonably — Honestly 
alone insufficient.] — Re Turner, Barker v, 
IviMEY, No. 4362, a7ite, 

4355 . ,] — xte Barker, Bavenshaw v. 

Barker, No. 4068, ante. 

4356. .] — In the case of trustees there 

are certain definite & precise rules of law as to 
what a trustee may or may not do in the execution 
of his trust, & it is no answer for a trustee to sa^, 
if, for example, he invests the trust property in 
his hands in a security which the law regards as an 
unauthorised security : I honestly believed that 
I was justified in doing that.” No honest belief 
wiU justify him in committing that which is a 
breach of such a rule of law (Warrington, L. J.). — 


Re City Equitable Fire Insurance €o.> [1925] 
Ch. 407 ; 04 L. J. Ch, 446 ; 133 L. T. 520 ; 40 
T. L. B. 868 ; [1926] B. & C. B. 109, 0. A. 
AnnataUone : — Eefd* Re City of London Znsoe. (1926), 41 

T. L. R. 621 ; Re Munton, Munton v. West, (19271 1 Ch. 

262 ; Be Windsor Steam Coal Co. (1901), [1928] Ch. 609. 

4857. Presumption of honesty.] — It must be pre- 
sumed that persons dealing with a trust fund are 
dealing with it honestly (Page Wood, V.-O.). — 
Taylar V. Millington (1868), 4 Jur. N. S. 204. 

4358. Breach not excused In advance.] — The 
point made is that, inasmuch as the ct. has autho- 
rity to excuse a trustee from liability for a breach 
of trust committed, or, in other words, to bind the 
beneficiaries to accept what was done as if it were 
no breach of trust at all, therefore the ct. must 
have power to exercise that authority by anticipa- 
tion, & to excuse a trustee from liability for a 
breach of trust contemplated. I am not con- 
vinced. The statutory provision, though not a 
good example of clear & careful legislation, has 
imdoubtedly jproved useful ; but to extend it as 
proposed by implication, & to say that the ct. 
can sanction any dealing with trust property, 
however discordant from the trusts declared, pro- 
vided only it be honest, whatever that may mean, 
& reasonable, would be a subversion of principal. — 
(Kekewich, J.J. — Re Tollemache, [19031 1 Cli. 
467 ; svh nom. Re T. (Deceased), 72 L. J. Ch. 226 ; 
88 L. T. 13 ; 61 W. B. 668 ; 47 Sol. Jo. 254 ; affd., 
[1903] 1 Ch. 956 ; 72 L. J. Ch. 639 ; 88 L. T. 670 ; 
61 W. B. 697, C. A. 

4359. Right of trustee to relief — ^Tlme for ap- 
plication.] — Re Stuart, Smith t». Stuart, No. 4304, 
post. 

4350. No attempt to rectify breach.]— F., 

being entitled to the whole of his deceased wife's 
proportion of a fund of which applts. became 
trustees, assigned the same to resps. Under the 
erroneous advice of their solrs., in accordance i^th 
an Act which was not passed till after the wife’s 
death, applts. paid two-thirds of the fund to the 
wife’s cluldren & one-third into ct. under the Act 
for relief of trustees without question by resps., 
who accepted applts.’ statements as to their rights 
without verification. 

In a suit by resps. to recover the said two- 
thirds : — Held: (1) the payment thereof to the 
children was a breach of trust, & it was no defence 
that it had been made upon erroneous advice of 
the solrs. ; (2) reaps, having accepted & acted 

upon applts.’ statement as to their rights was no 
evidence of acquiescence ; (3) although applts. 
had acted honestly & reasonably, they had shown 
no title to be excused. They had made no attempt 
to replace the fund in whole or in part nor ex- 
plained the reason for their abstention. They were 
not gratuitous trustees, & could not throw upon 
resps., who were not in fault, the loss of a fund which 
they had misapplied in the course of their business. 
— National Trustees Co. op Australasia v. 
General Finance Co. of Australasia, [1006] 
A. C. 373 ; 74 L. J. P. C. 73 ; 92 L. T. 736 ; 64 
W. B. 1 ; 21 T. L. B. 622, P. C. 

Annotations: — As to (8) Consd. Davis v. HutchllifirS, 11907] 

1 Ch. 366. Apld. Re Allsop. Whittaker v. Bamford, [19141 

1 Ch. 1. Difltd. Re Claridge’s Patent Asphalte Co., [1921 j 

1 Ch. 643. 

4361. Liability probable.] — It is not neces- 

sary for the ct. to decide that the trustee is under 


48541. Must act honestly iS'reasoryahly 
— Honestly alone insutllcienl.\^Jl€id : 
tmstooB were not entitled to bo relieved 
from personal liability for their 
breaches of tnist tmdor Trusts (Soot- 
l^d) Act. 1921, 8. 32 (1), In respect 
that, while they had acted honestly, 
they had not acted reasonably, A, 


accordingly, were not fairly entitled to 
be excused, notwithstanding the fact 
that imder their management the 
value of the trust estate had increased. 
— Clarkx V . Olabkx, 11926] 8. 0. 693, 
—SOOT. 

a. of trustee h relief — Trustee 

allowing time for payment of deW.] — 


Cotton v. DkmpstkR <191 8), 20 W. A. 
L. R. 14.— AUS. 

f. .1 — McDonald v. Trusts & 

Guabantbe Co. (1910), 10 O. W. K« 
607.— CAN. 

f. — — ausHua e. Nokman & 

OusRCB (1862), 3 Nfld. L. R. 262.— 

NFLD. 
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any personal liability. It is enough, that in the 
opinion of the ct. he may be imder some personal 
liability (Pabkbr, J.). — Ke Mackay, Gbiessemann 
V. Carr, [1911] 1 Oh, 300 ; 80 L, J. Oh. 237 ; 103 
L. T. 766. 

Annotation : — Refd. Re AUsop, Whittaker v, Bamtord, tl911 ] 

1 Ch. 1. 

4362. Retaining part of trust estate.] — 

Re Clark, Clark v. Moore & Moores (Chemists), 
Ltd. (1920), 160 L. T. Jo. 94. 

B* What Conduct Honest and Reasonable, ‘ 
See Trustee Act, 1926 (c. 19), s. 01. 

4863. Reasonable — Prudent man in ordinary 
course of business.] — In considering whether trus- 
tees who are morally innocent are liable for a 
breach of trust, it does not follow that, because an 
act is usually done among persons carrying on a 
certain business, it is therefore such an act as a 

rudent man would do in the ordinary course of 
usiness, so as to absolve a trustee from liability 
for a broach of trust ensuing from such act. — 
Bullock v. BuiiLocK (1880), 56 L. J. Ch. 221 ; 
66 L. T. 703 ; 3 T. L. K. 131. 

4864. As ordinary man oi business In own 

affairs.] — (1) A summons for administration having 
been taken out by beneficiaries under a will against 
the trustees, in answer to an inquiry the master 
had certified that the trust estate had suffered 
a loss owing to improper investments for which 
the trustees were liable. No application was made 
to vary the certificate, but, upon the case coming 
on on further consideration, the trustees claimed 
relief under Judicial Trustees Act, 1896 (c. 36), s. 3. 
The inquiry was directed & the certificate made 
before the passing of the Act : — Held : under the 
circumstances the application for relief was not 
too late, & the ct. would hear evidence as to whether 
the trustees had “ acted honestly & reasonably, 
& ought to be excused.” 

(2) The onus is on a trustee who applies under 

Judicial Trustees Act, 1896 (c. 36), s, 3, to be 
relieved from the consequences of a breach of 
trust, to prove that he acted honestly & reason- 
ably ; & where the breach of trust consists in 

investing the trust funds upon sufficient securi- 
ties, prirnd facie the requirements of Trustee Act, 
1888 (c. 69), 8. 4, & Trustee Act, 1893 (c. 53), s. 8, 
constitute a standard by which reasonable conduct 
is to be judged, although non-comphance with 
those requirements is not necessarily a fatal 
obstacle to an application for relief ; it is also a 
matter for consideration whether the trustee would 
have acted in the same way if he had been lending 
money of his own. 

(3) A trustee (a) acted on a valuation which 
stated merely the amount for which the iiroperly 
was a good security without stating the value of 
the property, & (6) advanced more than two- 
thirds of the value stated in the valuation. In 
each case the valuer was employed by a solr. who 
acted for the mtgor. also, & the trustee did not 
allege that he reasonably believed the valuer to 
be employed independently of any owner of the 
property : — Held : he was not entitled to relief. — 
Re Stuart, Smith v, Stuart, [1897] 2 Ch. 683 
60 L. J. Ch. 780 ; 77 L. T. 128 ; 46 W. R. 41 
41 Sol. Jo. 714. 

Annotations : — As to (2) Befd. Re Barker, Ilavenshaw v. 
Barker (1898), 46 W. R. 296 ; Rc Solomon, Noro v. Moyoiv 
11912) 1 Ch. 261. 

4365. .] — I am not prepared to say 


hat a trustee has acted honestly &> 1 ‘easonably 
& ought fairly to be excused as a trustee merely 
on the ground that he has acted in exactly the 
same way with respect to his own money. The 
fact that he has acted with equal foolishness in 
both cases will not justify relief under this statute 
(Farweix, j .). — Re Be Clifford’s (Lord) 
Estate, Be Cijfford (Lord) v, Quilter, Be 
Clifford (Lord) v, Lansdowne (Marquis), [1900] 

2 Ch. 707 ; 69 L. J. Ch. 828 ; 83 L. T. 160 ; 16 
T. L. R. 547 ; 44 Sol. Jo. 689. 

Annotation : — Moatd. London Brldgo Buildlufirs Co, v. 
Thomson (1903), 89 L. T. 50. 

4366. .J — The trustee of a will was 

directed to invest the trust funds “in his own 
name or under his legal control ” in, amongst other 
modes of investment, freehold, copyhold, leasehold, 
or chattel real securities. He invested a sum of 
£2,000, part of the trust funds, on a contributory 
mtgo. of certain leasehold flats held under under- 
leases at substantial rents. The security was 
introduced by a surveyor to tlic trustee’s solr., 
who recommended it to the trustee & suggested 
the same surveyor as a suitable person to value 
the property on the trustee’s behalf. The trustee 
appointed the surveyor & it was arranged that ho 
sliould be paid a fee only in the event of the mtgo. 
going through. The surveyor made his report, 
from which it appeared that the property was of a 
speculative character, but the suiveyor neverthe- 
less advised that it formed a good security for the 
sum jiroposed to be advanced by the trustee & his 
co-mtgee. The trustee, relying on the advice of 
his soh’. & on the report, advanced the £2,000. 
The mtgor. subsequently becamci insolvent, the 
trustee & his co-mtgee. were compelled to sell the 
property under their power of sale, with the result 
that the greater part of the £2,000 advanced by 
the trustee was lost. In an action against the 
trustee for breach of trust : — Held : the investment 
was improper &l> a broach of trust ; in making it 
the trustee, although he had acted honestly, had 
not acted “ reasonably,” K he was therefore not 
entitled to bo relieved or excused from personal 
liability under Judicial Trustees Act, 1896 (c. 36), 
8. 3. 

He has not acted as he or any other ordinary 
man of business would have acted in his own 
affairs if he had been seeking, not a speculative 
investment, but a secure investment for his 
money (Warrington, J.),~-Re Bive, Bive v. 
Roebuck, [1909] 1 Ch. 328; 78 L. J. Ch. 248; 
100 L. T. 190. 

Without negligence — Failure to In- 
quire.] — Clearly it was the duty of a trustee to see 
that money when received by the solr. went into 
the proper account of the trustees. . . . The only 
statement of tlie trustee as to any step he took to 
ascertain what had become of the money was . . . 
that the money was at t lie bank. That is all. What 
bank was not specified, nor did, apparently, the 
trustee inquire. . . . The trustee never looked 
at his pass book nor made any inquiries at the 
bank & a whole year passed ... & no inquiry 
whatever was made ... & no step was taken by 
him to see what had become of this money, where 
it was, or whether it was safe. 

The negligence, the breach of trust, was per- 
fectly inexcusable. Under thes3 circumstances I 
cannot say, within the words of sect. 3 of Judicial 
Trustees Act, 1896 (c. 35), that the trustee had 
acted reasonably or ought fairly to be excused for 


PART VII. SECT. 4, SUB-SECT. 3.— B. 

48641 . Reasonable — As ordinary man 
of business in own affairs .] — The test of 


reasonableness relieving trustees from 
tho consoquences of technical breaches 
of trust Is that exhibited by tho ordi- 
nary business man, or the man of 


ordinary sense, knowledge, & prudence 
in the conduct of his own affaire. — 
Smtih V. Mason (190W, 1 O. L. R. 
594 ; 21 C. L. T. 260.— CAN. 

S S S 2 
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Sect 4 . — Limitations on liability of trustees : Sub- 
sect. 3, B., C., D. & E. ; svb-aect. 4.] 

the breach of tinst, & 1 do not see how I can relieve 
him from the person liability, I must hold him 
liable ; but refuse to order interest to be paid by 
the trustee (Romeb, J.). — Wynne v. Tempest 
(1807), 13 T. L. R. 300. 

4368. .] — Defts., who were 

trustees, upon the distribution of their trust fund 
paid the share of a beneficiary to their solr. in 
reliance upon his statement that ho was the assignee 
of the share & without calling upon him to prove 
his title. The share had been assigned to him by 
deed which recited the creation of a prior charge 
on the share, & assigned the share expressly 
subject to the charge. The solr. had acted for plti. 
upon the transfer to her of this charge, but no 
notice of the charge or transfer had ever been given 
to the trustees. In an action for an account & 
payment of what was duo under the charge : — 
Held : (1) defts. were liable, on the ground that 
the assignment of the share necessarily set them 
upon inquiry as to the title of the alleged assignee, 
&; if they had done their duty & proj^erly investi- 
gated his title they would have been affected with 
notice of pltf.’s charge, &, having failed in their 
duty, they could not shelter themselves behind the 
fraud of their solr. ; (2) defts. were not entitled 
to r(*iief under the Judicial Trustees Act, 1890 
(c. 35), s. 3 (1), the sect, not having been intended 
to api)ly to a case of tliis kind. 

If a trustee has, without any default of his 
own, employed a defaulting agent, whom he be- 
lieved to be a comi)etent man, to do certain work 
whether competent or not, the agent tmms 
out to bo fraudulent «& gets the trustee into a 
scrape, the trustee cannot shelter himself behind 
that (Kekewich, J.). — Davis v. IIutciungs, 
[1907] 1 Ch. 350 ; 70 L. J. Ch. 272 ; 90 L. T. 293. 
Annotations ; — As to (2) Dbtd. lie Allsop, Whittaker v. Bam- 
ford, [1914] 1 Ch. 1. The decision upon the facts of 
Davis V. Hutchings, may have been right, but the general 
principles thus laid down cannot, I think, be supported 
(Cozens - n A UP Y, M.K.). 

4369. Carelessness or supineness.] — 

The concluding words of Trustee Act, 1803 (c. 53), 
s. 21 (2), involve the exercise of active discretion on 
the part of the trustee allowing time for payment 
& not the more passive attitude of leaving matters 
alone. Loss which has arisen from carelessness or 
supineness of the trustee is altogether outside the 
sub -sect. 

A beneficiary gave exors. a receipt for a share of 
estate “ as sliowm by the exors.’ books ” & 
accounts : — Held : tlie receipt was not a release 
to tliom in respect of the balance of debts due to 
the testator’s estate then remaining uncollected, 
in the circumstances, the trustees, having allowed 
the matter of calling in the debts to drift for six 
years, had not acted reasonably & were not entitled 
to be relieved under Judicial Trustees Act, 1896 
(c. 35), s. 3. — Re Oueenwood, Greenwood v. 
Firth (1911), 105 L. T. 509. 

4370. Wrong construction of will — Acting 

under legal advice.] — A testatrix who died in 1887 
bequeathed lier residuary personal estate to 
trustees upon trust to pay tne income in equal 
third parts to her two nephews & her niece during 
their respective lives & subject thereto to hold the 
capital & income of the whole in trust for the 
children of her nephews & niece who might be 


Jiving at the time of the failure of the trust there- 
inbefore contained. Upon the death in 1890 of 
one of the nephews leaving a widow & children, 
the trustees acting upon the erroneous advice of 
their solr. as to the effect of the will, paid the 
income of deceased nephew’s share to his widow 
for the maintenance of his children. In 1910 it 
was declared by the ct. that the period of distribu- 
tion was at the death of the survivor of testatrix’s 
nephews & niece, that there was an implied trust 
for accumulation of the income until the period 
of distribution, but that under the Thellusson Act 
that trust came to an end in 1908, twonty-one 
years from the death of testatrix : — Held : the 
application of Judical Trustees Act, 1890 (c. 35), 
s. 3, was not confined to cases wliere the broach 
of trust arose from some executive or adminis- 
trative blunder, but might extend to cases where 
money was paid to a person not entitled according 
to the true construction of the instrument ; in 
this case the trustees could not be said to have 
acted “ unreasonably ” merely because they had, 
under legal advice, taken a wrong view of the 
construction of the will, &, there being no question 
as to their having acted “ honestly,” they “ ought 
fairly to be excused for the breach of trust,” &: 
were entitled under sect. 3, to be relieved from 
personal liability for the same. — Re Allsop, 
Whittaker v. Bampord, [1914] 1 Oh. 1 ; 83 L. J. 
Ch. 42 ; 109 L. T. (511 ; 30 T. L. K. 18 ; 58 8ol. 
Jo. 9, 0. A. 

Annotation : — Apld. lie Claridge's Patent Asphalt© Co., 

[1921] 1 Ch. 643. 

4371. Unauthorised Investment.] — Re 

Stuart, Smith v. Stuart, No. 4304, ante. 

4372. .] — Re Dive, Dive v. Roebuck, 

No. 4300, ante. 

4373. Reasonably as trustees.] — Testator 

by his will gave his real & i>crsonal estate to his 
exors. & trustees upon trust to maintain the same 
in the like mode of investment as at his death until 
one of his sons should attain the age of twenty-four. 
The estate comprised a debt of £100 due upon a 
promissory note payable upon demand ; the 
exors., believing debtor to be a man of good 
credit, neither called in, nor appUod to the ct. 
for directions as to this debt ; debtor died in- 
solvent eighteen months after testator, & the 
estate suffered a loss : — Held : having regard to 
the terms of the will & the amount of the debt, 
the exors. might reasonably have thought they 
were not bound cither to call in the debt or to 
apply for directions, &, under the cii'cumstances, 
having acted honestly reasonably, they ought 
to be relieved under Judicial Trustees Act, 189(5 
(c. 35), s. 3, from their broach of trust & from 
personal liability for the same. 

“ Reasonably ” must mean reasonably as 
trustees (Ohitty, L.J.). — Re Grindey, Clews v. 
Grindey, [1898] 2 Ch. 593 ; 07 L. J. Ch. 624 ; 79 
L. T. 105 ; 47 W. R. 53 ; 14 T. L. R. 555, C. A. 
Annotations: — Consd. Re Mackay, Griessemann r. Carr, 

[191 1 ] 1 Ch. 300. Refd. Re Allsop, Whittaker v. Bamford, 

[1914] 1 Ch. 1. 

4374. Mistake as to power of sale.]— 

Trustees of a settlement, erroneously assuming 
that they had a power of sale, sold the leaseholds 
comprised in the settlement, Sc thereby diminished 
the income of pltf., who, as tenant for life of a 
moiety, was entitled to the rents & profits in 
specict though the sale would have been a proper 


4371 1. Unauthorised investmerd.] 

— Stevenson v, Bkand, [1917] N. Z. 

L. K. 002.~N.Z. 

h. Leaving deposit money deposited 
hy deceased with private bankers .] — 


Trost V . Cook (1920), 48 O. L. B. 278 ; 
66 D. L. 11. 305 ; 19 O. W. N. 103.— 

CAN. 

k. A cting under legal advice. ] — ^Whoro 
loss has been occasioned to a trust 


estate hy a trustoo acting bond fide 
on the ad vie© of a solr. In a matter 
within the scope of a solr.’s business the 
trustee may be relieved from liability 
under Tniste© Act Amendment Act, 
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one had the trustees in fact possessed a power of 
sale. An action having been brought by pltf. 
against the trustees to make them liable for the 
diminution of income : — Held : as, on the evidence, 
the trustee had acted honestly & reasonably, they 
were entitled under Judicial Trustees Act, 1896 
(c. 35), s. 3, to be relieved from personal liability 
in respect of the breach of trust. — P errins v, 
Bellamy, [1899] 1 Ch. 797 ; 08 L. J. Ch. 397 ; 80 
L. T. 478 ; 47 W. K. 417 ; 43 Sol. Jo. 437, C. A. 

4375. Money left In hands of solicitor.] — 

Trustees held liable for breaclios of trust in leaving 
money in the hands of a solr. who made away with 
it, & the C’t. refused to grant them relief under 
Judicial Trustees Act, 1890 (c. 3.5), s. 3, on the 
ground that, though they had acted honestly, 
they had not acted reasonably. — W itjjams u. 
Byron (1901), 18 T. B. B. 172. 

4376. .] — A lady who succeeded to 

the office of trustee on the death of her husband, & 
lived at a distance from London, employed the 
solrs. to the trust, as her agents, to do the business 
for her. The solrs. had the custody of the 
cheque book, drew cheques when required, 
which they sent to the lady to sign with a letter of 
instructions. A clerk to the solrs., who was well 
known to the lady, obtained her signature to 
cheques to the amount of 111 29 upon a forged 
letter of instructions purporting to come from the 
solrs., requesting her to sign them, & to initial the 
alteration in two of the cheques from “ order ” 
to “ bearer.” "I’lie clerk cashed tJje cheques & 
absconded : — Held : under all the circumstances, 
the lady had not acted otherwise than reasonably, 
& could not be held liable' to make good the loss 
to the estate. — He Smith, Smith r. 'riiOMPSON, 
Smith v. Smith (1902), 71 L. J. Cli. 411 ; 8(5 

L. T. fOl ; 18 T. J.. K. 432 ; 40 Sol. Jo. 368. 

4377. - Employment of agent.] — D avis v. 
llUTriiiNos, No. 4308, ante, 

4378. Exercise of active discretion neces- 

sary.] — He Greenwood, Greenwood v. Firth, 
No. 4309, anle. 

4379. Payment of income to mortgagor — 

After notice to trustees.] — P., who was entitled to 
a life interest in the income of certain stocks 
other personal estate vested in the trustees of a 
settlement, assigned all his interest under the 
settlement to pltf. by way of mtge. to secure a 
principal sum & interest. Shortly afterwards pltf, 
gave to the trustees the ordinary notice of the 
mtge., but did not require them to pay the income 
to himself, they paid it 1 o P. for about a year & 
a half, when pltf. brought an action against P. 
& the trustees claiming foreclosure of the mtge. 
& personal ]>ayment by the trustees of the income 
as from the date of the notice: — Held: (1) the 
giving of the notice was not equivalent to taking 
possession of the mtged. property, but had no 
further effect in depriving the mtgor. of the receipt 
of income than notice of a similar mtge. of real 
estate, & the claim against the trustees failed ; 
(2) if the decision was wrong, the case was one in 
wliich the ct. would grant relief to the trustees 
under Judicial Trustees Act, 1890 (c. 35), s. 3, 
k, it was not necessary to plead the Act as a defence. 
— Be Pawson’s Settlement, IIigoins v. Pawson, 
[1917] 1 Ch, 541 ; 86 L. J. Ch. 380 ; 110 L. T. 
669 ; 33 T. L. R. 233. 

4380. Negligence In supervision of co-trustee.] — 

The negligence of a trustee in not looking after his 


co-trustee did not amount to a fraudulent breach 
of trust. — Re Smith, Hands v. Andrews, [1893] 
2 Ch. 1 ; 62 L. J. Ch. 336 ; 68 L. T. 337 ; 67 J. P. 
616 ; 41 W. R. 289 ; 9 T. L. R. 238 ; 37 Sol. Jo. 
247 ; 2 R. 360, C. A. 

AnnotcUions : — Reid. lie Berwick, Berwick v. Lane (1899), 
81 L. T. 722 ; Cliiirclv’8 Trustee v. Hibbard, [1902] 2 Cb. 
784 ; lie Edjfcomo, Ex p. Edgeomo, [1902] 2 K. B. 403 ; 
Re Bourne, Davey v. Bourne, [1900] I Ch. 697. 

4381. Action left to co-trustees.] — A 

trustee who does nothing, accei)ts without inquiry 
what is said by his co-trustee, <fe is satisfied with 
any explanation given by liim, does not act 
“ honestly ” within the meaning of Judicial 
Trustees Act, 1896 (c. 35), s. 3.- -Re Second East 
Dulwich 745th Starr- Bo wketo Building 
Society (1899), 68 L. J. Ch. 196 ; suh nom. Re 
Second East Dulwich 745th Starr Bowketi’ 
Building Society, Miall v. Pearce, 79 L. T. 
726 ; 47 W. R. 408 ; 43 Sol. Jo. 206. 

4382. Burden of proof — On trustee seeking relief.] 
— Re Stuart, Smith v. Stuart, No. 4364, ante. 

C. Application to Personal Representatives. 

See Executors, Vol. XXIV., pp. 674, 675, Nos. 
6999-7006. 

D. Inve,stme7it of Trust Funds on Mortgage. 
See Mortgage, Vol. XXXV., pp. 285-206, 
Nos. 382-482. 

E. Pleading. 

See TiTistee Act, 1925 (c. 19), s. 61. 

4383. Act need not be specially pleaded.] — 
SiNOLEHURST V. Tapscott S.S. Co., Ltd. (No. 2) 
(1899), 43 Sol. Jo. 717, C. A. 

4384. .] — Re Pawson ’ s Settlement, 

Higgins v. Pawson, No. 4379, ante. 


Sub -sect. 4. — Error op Judgment. 

4385. Right to relief.] — Exors. who wore directed 
by the will to call in testator’s personal estate with 
ail convenient speed, continued his trade for some 
years after hh death, & ultimately a considerable 
loss was sustained. But the ct. refused to charge 
them with the loss, as they had acted bond fide, 
k according to the best of their judgment. — 
Garrett v. Noble (1834), 6 Sim. 504 ; 3 L. J. Ch. 
159 ; 58 E. R. 683. 

Annotation : — Refd. Bullock v. Whoatlcy (1814), 1 Coll. 130. 

4386. -.] — Selby v. Bowie, No. 4215, ante. 

4387. .] — Testator, who died in 1872, had 

by his will bequeathed a legacy of £1,000 in trust 
for G., k by a codicil, which recited that ho 
desired his widow after his death to enter into the 
business then carried on by him in partnership 
with D., k that the bulk of liis iiroperty was 
invested as capital in tlic business, the testator 
Jiad empowered his trustees to invest or continue 
invested, moneys in their hands as trustees, in 
the business, or any other business in which they, 
in their uncontrolled discretion, might think fit, 
without being liable for loss. D. & J. were 
appointed executors k trustees. The widow 
entered into partnership with D. in the business 
for ten years from Jan. 1, 1873. Tlie £1,000 was 
left in the business during k aftcT the term of ten 
years. In June, 1883, the widow having then left 
the business, D. filed a petition for liquidation 
of his affairs, & a composition of 10s. in the pound 


1902, 8. 9. Whore, however, the “itato- 
mont of the aolr. relates to matters out- 
side the 8oope of a Bolr.’s business the 
trustee shoiild check the solr.’s slatc- 
ment & refrains from doing so at his 


own risk. — McMahon v. Coopp-u (1904), 
4 H. R. N. 8. W. 433 ; 21 N. S. W. 
W. N. 156.— AUS. 

1 - - It is no answer to a 


charge of breach of trust that tho 
trustee acted under competent legal 

advice,— SUBRAMANIAN CHKTTIAR V. 
Rajrswaba Dorai (#909), 1. L. R. 
32 Mad. 490.— IND. 


1 . 
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was agreed to, payable by three instalments, on 
Jan. 2, 1884, Apr. 2, 1884, & Oct. 2, 1884. Only 
one instalment was received by the trustee J., 

& it was not invested, but placed on deposit at 
a bank. No pressure was made for payment of 
the unpaid instalments. G., having come of age, 
brought an action against the trustee J. & others 
seeking relief on the ground of breaches of trust : — 
Held : as regards J., (1 ) the not calling in the £1,000 
on the widow’s retirement from the partnership 
was not a breach of trust, but, on the true construc- 
tion of the codicil, the power was not restricted to 
lending to any particular partners in the business ; 
(2) the not calling in or pressing for payment of the 
two instalments unpaid was not a breach of trust, 
the trustee, J., not having been guilty of negligence, 
but having acted honestly in the belief that pressure 
would not have resulted in benefit to the estate, 

& with a reasonable ground for acting as he did ; 
(.3) having regard to the fact that the loss of income, 
if any, through non-investment of the first instal- 
ment was very small, coupled with the probability, 
then existing, of another instalment being shortly 
I’eceived, when both might be invested togetlier, 
it would be going too far to make an order on the 
head against the trustee J., who acted on his 
solr.’s advice in placing the money on deposit 
at a bank instead of investing it . — JRc Earl, 
Johnson v. Davies (1890), 39 W. E. 107. 

4388. .] — Re Hurst, Addison v. Topp, No. 

4351, ante. 

4380. .] — While I agree that trustees ought 

not to bo visited with personal loss on account of 
more errors in judgment which fall short of 
negligence or unreasonableness, it is on the other 
hand essential to recollect that mere bona fideo 
is not the test that it is no answer in the mouth 
of a trustee wlio has embarked in idle litigation 
to say that he honestly believed what his solr. told 
him, if his solr. has been wrongheaded & perverse 
(Bowen, L.J.). — Re Beddoe, Downes v. Oottam, 
ri893] 1 Ch. 647 ; 02 L. J. Ch. 233 ; 08 L. T. 695 ; 
41 W. E. 177 *, 37 Sol. Jo. 99 ; 2 K. 223, 0. A. 
Annotations : — Consd. Re England’s Settimt. Trusts, Dobb v. 

England, [1918] 1 Ch. 24. Refd. Re .Tones, Clirlstmas v. 

Jones (1897), 45 W. R. 698 ; Jn the Estate of I’lant, Wild 

V. Plant, [1926] P. 139 ; Thomas v. Jones, [1928] P. 162. 

4390. .] — There is no rule that trustees 

commit a breach of trust if they retain authorised 
securities in a falling market when they honestly 
believe that that is the best course for all parties ; 
nor that they must be held liable for so doing 
unless they prove absolutely that no proceedings 
on their part could have been effectual to recover 
the funds. The question is what was best to be 
done at the time, & they must show that thev had 
reasonable grounds for their inaction. — Re Chap- 
man, Cocks v. Chapman, [1896] 2 Ch. 763 ; 65 
L. J. Ch. 892 ; 75 L. T. 196 ; 46 W. E. 67 ; 12 
T. L. E. 626 ; 40 Sol. Jo. 716, C. A. 

Annotations: — Consd. Jackson v. Dickinson, [1903] 1 Ch. 

947. Refd. Re Roberts, Knight v. Roberts (1897), 76 

L. T. 479 ; Rawsthorne v. Rowley (1907), 78 L. J. Oh. 

235, n. ; Shaw v. Cates, [1909] 1 Ch. 389. 

4391. .]—Re Kensit, [1908] W. N. 236. 


Sub-sect. 6. — Concurrence or Acquiescence 
OP Beneficiaries. 

A. In General. 

4392. How far trustee relieved of liability.] — 

Trapford V. Boehm, No. 4686, •post. 


Trustees. 

4393. .] — Trustees lending money on 

personal security is not of itself such m*o8S neglect 
as to amount to a breach of trust & the legatee &; 
afterwards his assignee having acquiesced In such 
loan a bill to charge the trustees was dismissed. — 
Harden v. Parsons (1768), 1 Eden, 146 ; 28 
E. E. 639. 

Annotation : — ^N.F. Walker v. Symonds (1818), 3 Swan. 1. 

4394. .] — Cestui que trust concurring or 

acquiescing in a breach of trust not entitled to 
relief. — Walker v. Symonds (1818), 3 Swan. 1 ; 
86 E. E. 751, L. C. 

Annotations : — Consd. Burrows v. Walls (1855), 6 De G. M. 
& G. 233. Apld. ChllUngworth v. Chambers, [18961 1 Ch. 
685 ; Fletcher v. Com8,Tl906] 2 Ch. 24. Refd. Re Tratt, 
Ex V. James (1863), 8 De G. M. & G. 493 : Lloyd v. 
Attwood (1859), 3 De (J. & J. 614 ; Farrant v. Blanchford 
(1863), 1 De (>. J. & 8m. 107 ; Re Brogden, Billing v. 
hrogden (1888), 38 Ch. D. 646. Mentd. Tarleton v. 
Hornby (1835), 1 Y. & C. Ex. 333 ; Mimcb v. Cockerell 
(1836), 8 Sim. 219 ; Perry v. Knott (1841), 4 Beav. 179 ; 
Shlpton V. Rawlins (1846), 4 Haro, 619 ; Thompson v. 
Finch (1856), 22 Beav. 316; London General Omnibus 
Co. V. Holloway, [19121 2 K. B. 72. 

4395. .] — (1) Inquiry refused as to con- 

cuiTence of cestui que trust, where it was not 
alleged by the answer, & was unsatisfactorily 
proved by the evidence. 

(2) If one party, having a partial interest in the 
trust fund, induces the trustee to depart from 
the direction of the trust for his own benefit, 
& enjoys that benefit, he shall not be permitted, 
personally, to enjoy the benefit of the trust, 
whilst the trustees are subjected to a serious 
liability whicli he has brought upon them. What 
the ct. does, in such a case, is to lay hold of the 
partial interest to which that person is entitled, 
iVt apply it, so far as it will extend, in exoneration 
of the trustees, who, by his request & desire or 
acquiescence, or by any other mode of concuiTence, 
have been induced to do the improper act (Lord 
Langdale, M.E.). — Lincoln v. Wright (1841), 
4 Beav. 427 ; 49 E. E. 404. 

Annotations : — As to (2) Consd. OhlUlngworth v. Chambers, 
[1898] 1 Ch. 686. Oenerally, Mentd. Stiles v. Guy (1849), 
1 Mac. & G. 422. 

4396. .] — Early in 1818 cestui que trust, 

with power of directing the variation of the trust 
securities, requested B., who was one of his trustees, 
to sell out trust stock then standing in the 5 per 
cents., & invest it in the 3 per cents. In Apr. of 
the same year the trustees, B. & H., sold out the 
stock by power of attorney, & soon afterwards H., 
at the request of B., joined in a cheque on the 
bankers who acted in the sale, requesting them to 
pay the amount to themselves or bearer. In 
the letter of B. requesting H. to si^ the cheque 
ho stated, as a reason for exiredition, that the 
money was to be paid on Thursday to the gentle- 
man to whom it was engaged . B . afterwards applied 
the money to his own use. On a bill filed in 
1838 by the cestui que trust to compel H. to replace 
the money ; — Held : H. was primd facie Hable ; 
for neither of the trustees contemplated an invest- 
ment pursuant to the direction of pltf. ; & even 
if H. had so contemplated, the course taken by 
him was not required by necessity or convenience. 
But, inasmuch as it was proved that pltf. knew 
before 1820 that the stock had been sold out, 
& that he, in several subsequent successive years, 
received accounts from B., who was his agent 
& also his debtor, in which were contained 
entries for interest on stock app^ring clearly to 
be the fund in question, which entries were irregular 
in amount & dates ; & inasmuch as, notwithstand- 
ing these circumstances, no communication on the 
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4892 I. How far trustee retiered of liability.] — Smith v. Smith (1876), 23 Gr. 114. — CAN. 
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subject appealed to have been made from pltf. to 
H., who was his brother-in-law, from Apr. 1818, to 
Nov, 1837, which was shortly previous to B.’s 
bkpcy., the ct. directed inquiries to be made with 
a view to ascertain whether & when first pltf, had 
notice of the breach of trust. — Broadhubst v, 
Balquy (1841), 1 y. & C. Ch. Cas. 16 ; 62 E. R. 
771. 

4397. .] — Farrar v. Barraclough, No. 

4440, post, 

4308, .] — Exors. had a balance in that 

character with bankers who, with the exors." 
consent, invested part of it on secmities not of a 
proper description for an investment by exors. 
The bankers made no inquiry as to the power of 
the exors. to make the investment, but if they had 
made the inquiry all the information which they 
would probably have been able to obtain, would 
have shown that the exors. were residuary legatees, 
& that the balance was a part of the clear residue. 
The fact, however, was, that the investment was 
a breach of trust, there being a codicil which the 
exors. had kept back but afterwards proved, con- 
stituting them trustees only ; — Held : on the 
bankers becoming bkpt. they had not so par- 
ticipated in the breach of trust as to entitle the 
cpatuis que trust to pi-ove against their separate 
estates. 

The trust seems to me to have been, for all 
material circumstances, one for the benefit of 
three persons, of whom two are proved to have 
concurred in the transaction, & the other must 
be presumed to have concurred in it (Turner, 
L.J.). — Re Biddulpii, Ex p. Barnewall, De 
Front’s Executors’ Case (1855), 6 De O. M. & G. 
801 ; 43 K. R. 1444, L. JJ. 

4399. .] — By a man’iage settlement it was 

declared that a sum of money, then in the hands 
of the lady’s brother, should be held by the three 
trustees, one of them being the brother, upon 
trust, at the request in writing of the lady, to pay 
to her the whole or any part absolutely ; until 
such request, upon trust, when & as same should 
come into their hands, to invest same, & pay the 
interest to the wife for life, for her separate use, 
& after her decease as she should by will appoint, 

in default of appointment to the husband. The 
money was allowed to remain for thirteen years in 
the hands of the brother, who paid the interest 
to the husband, & also paid fdm jjart of the 
principal, with the knowledge of the wife. Upon 
the death of the husband, the wife filed a bill 
against the three trustees to compel them to replace 
the balance of the funds. The brother had become 
insolvent : — Held ; the trustees were guilty of a 
breach of trust ; but the wife was debarred by 
acquiescence, from claiming as against the two 
trustees, who had neglected to call in the money. — 
Jones v. Higgins (1866), L. R. 2 Eq. 638 ; 36 
L. J. Ch. 403 ; 14 L. T. 126 ; 14 W. R. 448. 

4400. .J — Testator died in 1810 in India, 

having bequeathed his English property to two 
infant, whom he acknowledged as his natural 
children ; & having appointed his nephew, D., to 
be their ^ardian. Part of his property consisted 
of a bond, dated in 1810, in which he was obligee, 
the obligor being seised of real estate in Ireland. 
In 1811 D. obtained possession of the bond 
from testator’s exor. ; but he did not register it, 
nor did he, as it was stated &> admitted on 
demurrer, ever take any steps towards realising 


the security. In 1821 the elder of the infante 
attained twenty-one ; in 1 832 she married ; & 
in 1833, when, as alleged & admitted on demurrer, 
the bond had become irrecoverable, D., for the 
first time, informed the elder child & her husband, 
who were co-pltfs., of the existence of the bond ; 
& upon finding it was tlion too late to register it, 
he handed it to the male pltf., directing him to 
see to it. No step was taken until D.’s death in 
1870, after which, in 1871, the bill was filed, 
seeking to make D.’s estate liable as for a breach 
of trust. At this time the younger infant was dead, 
& had no legal personal representative ; but his 
son, who was entitled to administer, was made 
deft. Senible : D. was not at any time liable for 
any breach of trust ; but if he was : — Held : 
pltfs., by acquiescing for thirty-eight years, &; 
waiting till D.’s death, had lost their right to make 
any claim against his estate ; & demurrer to the 
bill allowed. — Sleeman v. Wilson (1871), L. R. 
13 Eq. 36 ; 26 L. T. 408 ; 20 W. R. 109. 

4401. .] — Fletcher v. Colijs, No. 4420, 

post, 

4402. Long acquiescence — Sale to trustee.] 

— Long acquiescence under a sale to a trustee 
ought to be taken as evidence, that as between the 
trustee & the cestui que trust the relation had been 
abandoned in the transaction &, that in all other 
respects it was fair (Lord Eldon, C.). — Parkes v. 
White (1805), 11 Ves. 209 ; 32 E. R. 1068. L. C. 
AnnotationB :^Eefd. Chalmer v. Bradley (1819), 1 Jao. & W. 

61 ; Scott r. Davis (1838), 4 My. k Cr. 87. Mentd. 

Jackson v. Hobhouse (1817), 2 Mer. 483 ; Diffby v. 

Howard (1831), 4 Sim. 588 ; Johnson v. Freeth (1836), 

Donnelly, 16 ; Baker v, Bradley (1855), 7 Do G. M. & G. 

597 ; Johnson v. Gallagher (1861), 3 De G. F. & J. 494 ; 

Taylor v. Meads (1865), 34 L. J. Ch. 203 ; Hood Barrs v. 

Horiot, I189G] A. C. 174. 

4403. .] — Griffiths v. Porter, No. 

4414, post, 

4404. Express assent.] — Child v. Gibi.ett, 

No, 4303, ante, 

4405 . .] — A. by will gave to his wife 

a life interest in real estate, with remainders over ; 
& also a specific bequest of personalty. After the 
death of testator in 1834, the residuai'y personal 
estate being deficient, the exors. with the privity 
of the wife, who was also an extrix., applied the 
proceeds of the specific bequest in discharge of 
a mtge. upon the real estate, <fe the mtge. term was 
assigned to a trustee to attend the inheritance. 
In 1839 the wife filed her bill, claiming a lien upon 
the real estate for the proceeds of the specific 
bequest so appUed in discharge of the mtge. : — 
Held : the bill not alleging ignorance or mis- 
representation, she was not entitled to be relieved 
from her voluntary act. Secus^ if ignorance, etc., 
had been alleged & proved. Under the circum- 
stances, the bill was dismissed, without prejudice 
to pltf. filing another bill. — Toplis v. Vonder 
Heyde (1840), 4 Y. & C. Ex. 173 ; 9 L. J. Ex. Eq. 
27 ; 160 E. R. 967. 

4406. Mistaken construction,] — A court 

of equity will not direct payments made under a 
mistaken construction of a doubtful clause in a 
settlement to be refunded, after many years of 
acquiescence by all parties, & after the death of 
one of the authors of the settlement, especially 
where subsequent family arrangements have 
proceeded on the footing of that construction. — 
Clifton v, Cockburn (1834), 3 My. & K. 76 ; 
40 B. R. 30, L. O. 

AnnokUion : — R0fd. Rogers u. Ingham (1876), 3 CJh. D, 351. 


4408 i. Long acquiescence .] — 

In oonalderlnir the dealings between a 
tmstee Sc his cestui que trust, the length 
of time In which the acts of the former 
have been acquiesced in, with the 


knowledge of the latter. Is to be takon 
Into account In favour of tho trustee. — 
Re M‘Kbnna’s Estate, Exp. Busteep 
(1881), 6 L. T. 241.— IR, 

4404 1. Exipress ttssent.] — 4 


cestui que trust cannot make a trustee 
liable for losses occasioned by a breach 
of trust which he has authorised & 
consented to. — Re. MdNEiix Estate 
(B. 0,) (19U), 19 W. L, H. 991.— CAN. 
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Sect. 4. — LimUaiiona on liahility of trvMeea : Sub- 
sect, 5, A. & B.] 

4407. Lease.] — Testator appointed an 

exor., with power to manage, conduct, carry on, 
& improve his estate. The property consisted of 
a moiety of an estate in Jamaica. The trustee 
took a lease of the other moiety, & managed 
the whole for the trust estate : — Held : although 
the taking of this lease was not authorised by the 
will, yet, under the circumstances of this case, the 
acquiescence of the cestui que trusty & otherwise, 
the trust estate was liable for arrears of rent & 
dilapidations. — Neate v. Pink (1861), 3 Mac. & G. 
476 ; 42 K. R. 344 ; sub nom. Neate v. Pink, 
Ex p. Fletcher & Yates, 21 L. J. Cb. 674 ; 16 
,Tur. 69 ; sub nom. Pink v. Neate, 18 L. T. O. S. 
67, L. C. 

Annotations : — Consd. Hand u. Blow, [19011 2 Ch. 721. 

Mentd. Brocklobank v. East London Ry. (1879), 12 Ch. D. 

839. 

4408. Extent of effect of acquiescence — Right in 
respect to subsequent breaches of trust.] — A tenant 
for life acquiesced in a breach of trust, by allowing 
a trustee to lend part of the trust property on a 
security which was at the time of the loan in- 
sufficient : the security, at the time of its being 
realised was almost enough to cover the amount 
lent, but the costs incurred by reason of such loan, 

t he subsequent neglect on the part of the 
trustee, materially diminished the trust fund : — 
Held : the trustee was accountable at the suit of 
the tenant for life for such loss, notwithstanding 
his original acquiescence in the breach of trust. — 
Lockhart v. Reilly, Reilly v. Lockhart (1866), 
25 J.. J. Ch. 697 ; 27 L. T. O. S. 49 ; 4 W. R. 488, 
I.. 0. 

Annotations : Chlllingworth v. Chambers, [1896] 

1 Ch. 08r). Mentd. Wilson v. Thomson (1875), L. H. 20 Eq. 

459 ; Babin v. Hughes (1886), 31 Ch. D. 390 ; He Part- 
ington, Partin^on v. Allen (1887), 57 L. T. 654 : Blyth v. 

Pladgato, Morgan v, Bl:^h, Smith v. Blyth, [1891 J 1 Ch. 

337 ; lie Turner, Barker v. Ivimoy, [1897] 1 Ch. 636 ; 

Head r, Gould, [1898] 2 Ch. 250 ; Jle Linsloy, Cattley v. 

West. [1901] 2 Ch. 785 ; The Millwall, [1905] P. 155. 

4409. Action for indemnity between trustees — 
Acquiescing cestui que trust necessary party.] — 

Although one of two exors. or trustees may sue the 
other exor. or trustee for contribution in respect 
of a breach of trust without making the cestuis 
que trust parties to the suit yet where such cestuis 
que trust have participated in the breach of trust 
they are necessary parties. — .Tesse v. Bennett 
(1856), 6 I)e O. M. Sc G. 609 ; 26 L. J. Ch. 63 ; 28 

T. O. S. 134 ; 2 Jur. N. S. 1125 ; 6 W. R. 66 ; 
43 E. R. 1370, I.. C. 

Annotation : — Refd. Smlthwick v. Smithwlck (1861), 5 

L. T. 23. 

.] — SeCy generally^ Sub-sect. 8, B., post. 

Condonation on release.] — See Sub-sect. 6, post. 

Laches.] — See Sub -sect. 7, A., post. 

See, generally y Estoppel, Vol. XXI., pp. 333- 
346, Nos. 1260-1819. 

B. Necessity for Knoivledge oj Circumstances. 

4410. General rule.] — Waj.ker v. Symonds, No. 
4394, ante. 

4411. .] — Trustee charged with breach of 

trust, for not putting out money at interest, nor on 
the best security, according to the trust in a deed. 
Trustee not protected by acquiescence of the cestui 
que trust f not duly informed. — Ryder v. Bickerton 


(1743), 3 Swan. 80, n. ; 1 Eden, 149, n. ; 30 E. R. 
782, L. C. 

Annotaiions: — Consd. Sawyer v. Sawyer (1885), 28 Ch. D. 

595. Refd. Harden v. Parsons (1758), 1 Eden, 145 ; 

Walker v. Symonds (1818), 3 Swan. 1 ; Hughes v. Wells 

(1862), 9 Hare, 749. 

4412. .] — 1 next come to consider, whether 

there has been any acquiescence which binds pltf. 
I apprehend that the ct. does not require distinct 
evidence in writing signed by pltf. that she 
acquiesced, but there must be reasonable evidence 
that she understood what she was about, & that 
knowing she acquiesced in it (Romtlly, M.R.). — 
Macleod V. Annebley (1863), 16 Beav. 660 ; 22 
L. J. Ch. 633 ; 21 L. T. O. S. 40 ; 17 Jur. 608 ; 1 
W. R. 250 ; 61 E. R. 912. 

Annotation : — Refd. lie Olive, Olivo v. Westerman (1886), 

34 Ch. D. 70. 

4413. .] — Stretton v . Ashmall, No. 4441, 

post. 

4414. .] — (1) The ct. will not visit a trustee 

with the consequences of a breach of trust com- 
mitted with the sanction or by the desire of the 
cestui que trust or of one committed without such 
sanction or desire, if, when it comes to the know- 
ledge of the ccstni quo trusty ho has acquiesced in 
& obtained the benefit of it for a long period. 

(2) Tw'O trustees, A. & B., joined in the receipt 
of trust money. A. allowed B. to retain the cheque 
for the money, wliich, against the remonstrances 
of A., he placed in the hands of a solr. to invest 
on mtge., A it was lost : — Held : both were liable. 

(3) Two trustees, A. B., had allowed trust 
money to bo received by their solicitors. The 
cestui que trust tiuthorised its investment on a 
mtge. by B. alone. The money being in danger A 
the solrs. pressed, a mtge. was given, but as to 
which B. exercised no judgment, & it turned out 
insufficient : — Held : both trustees were liable for 
the loss. — G riffiths v . Porter (1858), 25 Beav. 
236 ; 53 E. R. 627. 

Annotation: — Oenerally, Mentd. Re Hill, Hill v. Hill (1881), 

50 L. J. Ch. 661. 

4415. .] — Life Assocn. of Scotland v . 

SiDDAL, Cooper v . Greene, No. 4447, post, 

4416. .] — Where trusts neglected to call in 

& invest trust moneys, which were recited in a 
marriage settlement to have been paid to tliom, 
& for which they had signed an indorsed receipt, 
& the moneys were lost, their estates were licld 
liable, forty years aftemards, to make good to the 
cestuis que trust the loss sustained. 

No man can be barred by acquiescence from his 
claims in respect of a breach of trust, unless his 
acquiescence was with a sufficient knowledge 
(Stuart, V.-C.). — Westmoreland v . Holland 
(1871), 23 L. T. 797 ; 19 W. R. 302. 

4417. .] — Dixon v . Dixon, No. 4463, post. 

4418. .] — Be Jackson, Wilson v . Donald, 

No, 4452, post. 

4419. .] — Be Somerset, Somerset v . 

PouLETT (Earl), No. 4542, post. 

4420. .] — Independently of Trustee Act, 

1893 (c. 63), s. 45, a beneficiary of full contracting 
age & capacity, who knowingly consents to a 
breach of trust, is not entitled to relief against 
the trust/ce for any loss occasioned to that bene- 
ficiary’s interest in the trust estate by reason of 
the breach of trust, even though he has derived 
no benefit thereby ; the consent to the breach of 
trust, if proved, need not be in writing. 


PART VII. SECT. 4, SUB-SECT. 6. 
~B. 

4410 i. General rule.] — To establish 
aoqaloBoenoe by a cestui que tn^ In a 
broach of trust, the truBtoes must show 


that tho cestui que trust was acquainted 
not only with the nature of the act 
complained of, but also with his rights 
In respect thereof. — Tyson v. Tyson 
Q901), 1 S. R. N. S. W. 18 ; 18 N. S. 
W. W. N. 62.— AUS. 


m. Cestui que trust relying on 
judgment of trustee's as to act being 
ifUra vires ^ prudent .] — Henderson v. 
Henderson’s Trustees (1900), 2 

F. (Ct. of Sess.) 1296 ; 37 Sc. L. R. 
976 ; 8 S. L. T. 164.— SCOT. 
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Trustee Act, 1888 (c. 69), s. 6, & Trustee Act, 
1893 (c. 63), s. 46, were intended to enlarge the 
power of the ct. as to indemnifying trustees, &> 
to give ^eater relief to trustees, « do not operate 
to curtail or affect the previously existing rights 
& remedies of trustees, or to alter the law except 
by giving greater power to the ct. 

In 1 886, a trustee, with the consent of a husband 
tenant for life, sold out the whole of a trust fund, 
& handed it over to the wife of the tenant for life, 
who spent it for her own purposes. In 1891 an 
action was commenced by the remaindermen 
against the trustee to make him liable for the loss 
occasioned by this breach of trust, in which an 
order was eventually made staying proceedings 
on the trustee undertaking by mtges. of policies 
on his life & by a portion of his pension to replace 
the whole of the funds so lost ; this order directed 
the money so paid in to be applied, in satisfaction 
of the trust fund, & then of interest thereon from 
1891. At the time of the death of the trustee 
in 1902 the whole of the trust fund had thus 
been replaced, with a considerable surplus repre- 
senting interest from 1891 ; this surplus was now 
claimed by the representative of the deceased 
trustee by way of indemnity, & by the trustee in 
bkpcy. of the tenant for life : — Held : as the tenant 
for life wlio had concurred in the breach of trust 
could not require the trustee to make good his lite 
interest in tlje trust estate, he had no right as 
against the trustee to anything that represented 
income of the fund replaced by the trustee, & 
his trustee in bkpcy. was in no better position, &. 
accordingly, the representative of deceased trustee 
was entitled to this surplus. — Fletcher v. Collis, 
[190.6] 2 Ch. 24 ; 74 L. J. Ch. 602 ; 92 L. T. 749 ; 
63 W. R. 516 ; 49 Sol. Jo. 499, O. A. 

4421. .] — He Jervis, Turner v. Jervis 

(1919), 146 L. T. Jo. 215. 

4422. Legal effect of facts of position.] — 

Acquiescence in a transaction cannot be main- 
tained unless it be shown that the party whose 
interests are affected knew not only the facts 
which affected his interest, but the legal effect of 
those facts upon that interest. — Cockerell v. 
Cholmeley (1830), 1 Russ. & M. 418 ; Taml. 485 ; 
48 E. R. 173 ; on appeal (1832), G Bli. N. S. 120, 
n. L. 

Annotations : — Mentd. Doe d. Blewitt i?. PLlllipB (1841), 1 

Q. B, 84 ; Doo d. Strickland r. Woodward (1847), 1 JCxch. 

273 ; Kekewich v. Marker (1851), 3 Mac. & G. 311 ; 

Buckley V. Howell (1801), 29 Bcav. .540 ; Re Chaplin & 

Staffordshire Potteries Waterworks Co.’s Contract, 11922] 

2 Ch. 824. 

4423. Duty of trustees.] — Testator by his 

will devised & bequeathed the residue of his 
property to his exors. A., B. & C., upon trust to 
invest & pay the income to his widow for life, 
& after her death, in the events which happened, 
to his five children. The eldest attained twenty- 
one in 1839, & the youngest in 1810. The three 
exors. proved the will, but C., a solr., was almost 
entirely the acting trustee, in whose hands a part 
of the trust funds was allowed to remain. On 
the youngest child attaining twenty-one, he, on 
belialf of himself & the other cliildren, attempted 
to obtain payment from C., who was then in insol- 
vent circumstances, & in 1848 addressed to him 
a letter, in which he offered to receive the amount 
so due in instalments of £50 each, with interest 
on the principal sum from time to time remaining 
due. In 1849 a bill was filed by the five children 
for the purpose of making A. & B. jointly & severally 
liable : — Held : it was tlie duty of A. & B., not 
only to have the money in their hands, but to 
explain to their cestuis que trust what their rights 
were ; & being ignorant of those rights, there 


was nothing in the conduct of pltfs., either by 
acquiescence or of giving time, to deprive them of 
their remedy against the trustees, who were held 
jointly & severally liable. — BimROWs v. Walls 
( 1855), 5 Dc G. M. & G. 233 ; 3 Eq. Rep. 960 ; 25 
L. T. O. S. 18 ; 3 W. R. 327 ; 43 E. R. 859, L. C. 

4424. .] — (1) Cestuis que trust can- 

not be bound by releases given to their trustees, 
if given in ignorance of their rights, for it is the 
duty of the trustees to apprise them of those rights. 
They cannot of course be boimd by instruments 
obtained from them by false representations, or 
under the exercise of undue influence (Turner, 
L.J.). 

(2) It is the duty of trustees to see that their 
ceMuis que trust are properly advised as to their 
rights ; & wliero trustees in order to supi^ort a 
release rely on the ground that their cestuis que 
trust were advised by an independent solr., it lies 
on them to show that the ccshiis que trust did 
authorise an independent solr. to act for them. — 
Lloyd v. Attwood, Attwood v. IjLoyd (1859), 
3 I)e G. J. 014 ; 29 L. J. Ch. 97 ; 33 L. T. O. S. 
209 ; 5 Jur. N. S. 1322 ; 44 E. R. 1405, L. J.T. 
Annotations: — Mentd. Freeman v. Pope (1870), 5 Cb. App. 

.538; Re Johnson, Golden v. Gillam (1881), 20 Ch. D. 

389 ; Re Beetham, Kx p. Broderick (188G), 18 Q. B. D. 

380. 

4425. Sale of investment by trustee — Beneficiary 
ignorant of existence of investment.] — Adams v. 
Oi.iFi’ON, No. 4176, ante. 

4426. Degree of knowledge necessary — Distinc- 
tion between acts of trustees — Direct breach & 
omission not amounting to breach.] — In charging 
trustees with loss, from the misconduct of their 
agents, it is not sufficient to prove it might liavo 
been prevented with extraordinary care A caution, 
A a trustee is not held liable if acting strictly 
witiiin the line of bis duty, lie exercises reasonable 
care A diligence. There is a clear distinction 
between the degree of knowledge A sanction 
necessary to exonerate a trustee Irom that whicli 
was clearly a breach of trust, A that which is 
necessary to preclude the cestui que trust from 
complaining of that not b(‘ing done, the orai.ssion 
to do which, witli the concurrence of ilie cestui 
que trusty never constituted a broach of tlu^t. 
In the first case, it is used to release a light, A to 
discharge an obligation already perfected by 
the breach ot trust ; A in the latter only to prevent 
a light from arising from the non-performance 
of a duty which it was competent to the cestui que 
trust to dispense with. — Munch v. Cockerell 
(1840), 6 My. A Cr. 178 ; 9 L. J. Ch. 153 ; 4 Jur. 
140 ; 41 E. R. 338, L. C. 

4427. Acquiescence obtained by misrepresenta- 
tion.] — Lloyd v. Attwood, Attwood v. LiiOYD, 
No. 4424, ante. 

4428. Acquiescence obtained by undue influence.] 

• — Lloyd v. Attwood, Attwood v. Lloyd, No. 
4424, ante. 

4429. Erroneous belief as to rights.] — A., after 
specific bequests to different members of his family, 
gave the residue to three persons, in trust to 
pay the dividends to his son for life, A after tlic 
son’s decease to pay to any widow of the son, who 
was not then married, an annuity of £600 for life, 
A the residue to his son’s children, A, in case there 
should not be any child of the son “ then to stand 
possessed of the same, in trust for such person or 
persons of the blood of me, as would by virtue 
of the Statutes of Distributions of Intestates’ 
Effects have become, A been then entitled thereto, 
in case I had died intestate.” At A.’s death, he 
left the son A four daughters him surviving. The 
son married, enjoyed the dividends of the residue 
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during life, & died without ever having had a 
child. 

During the life of the son, & till the time of filing 
the bill, which was twenty-four years after his 
death, all the members of the family had believed, 
& had done many acts on the belief, not the result 
of legal discussion, but a mere family assumption, 
that the son was not entitled to a share of the 
residue as one of the next of kin, but that his title 
to the property expired with his life estate : — 
Held : this was not such an acquiescence in a 
family arrangement as prevented the son’s personal 
representatives from e^orcing their claim. 

There has been no acquiescence after the parties 
interested were apprised of their rights (Lord 
Cranworth). — Bullocic V. Downes (1860), 0 
H. L. Cas. 1 ; 8 L. T. 194 ; 11 E. R. 627, H. L. ; 
affg. 8. C. svh nom. Downes v. Bullock (1858), 
25 Beav. 64. 

Annotaiions : — Mentd. Chalmers v. North (1860), 28 Beav. 
175 ; Lees v. Massey (186n, 3 Do G. F. & J. 113 ; Royds 
V. Royds (1863), 1 New Rep. 616 ; Mitchell v. Bridges 
(1864), 11 L. T. 727 ; Travis r. Taylor (1866), 12 Jur. N. S. 
791 ; Stockdale v. Nicholson (1867), L. R. 4 Eq. 369 : Re 
Ranking’s Sottlmt. Trusts (1868), L. R. 6 Eq. 601 ; White 
V. Spiingett (1869), 4 Ch. App. .SOO ; Day v. Day (i870), 
18 W. n. 417 ; Cusauk t\ Rood (1876), 24 W. R. 391 ; Re 
Morley’s Trusts (1877), 26 W. R. 825 ; Mortimer v. 
Slater (1877), 7 Oh. 1). 322 ; Mortimoro v. Mortlmore 
(1879), 4 App. Cas. 448 ; Sturge v. G. W. Ry. (1881), 19 
Ch. D. 444 ; Clarke v. Hayne (1889), 37 W. R. 067 ; 
nood V. Murray (1889), 14 App. Cas. 124 ; Re King’s 
Settlmt., Gibson v. Wright (1889), 60 L. T. 745 ; Re 
Jlees, Williams v. Davies (1890), 44 Ch. D. 484 ; Re 
Nash, Prall v. Bevan (1894), 71 L. T. 5 : Re Ford, Patten v, 
Sparks (1895), 72 L. T. 5 : Re Wilson, Wilson v. Batchelor, 
[1907] 2 Ch. 572 ; Re Roby, Howlett v. Newington, [1908] 
1 Ch. 71 ; Re Nightingale, Bowden v. Griffiths, [1909] 
1 Ch. 385 ; Re Winn, Brook v. Whltton, [1910] 1 Ch. 278 ; 
Re nelsby, Noate v. Bozio (1914), 84 L, J. Ch. 682 ; Re 
Molllsh, Day v. Withers, [1916] 1 Ch, 562 ; nutchlnson v. 
National Refuges for Homeless & Destitute Children, 
[1920] A. C. 794. 

4430. Presumption of knowledge — Man of full 
years.] — Where a cestui que trust is party to a 
breach of trust by trustees under circumstances 
which, if the cestui que trust were a man of full 
years, would give the trustees a right of retainer 
against his life interest to make good their loss 
caused by the breach of trust, in a case where the 
cestui que trust is a married woman the trustees, 
before they can claim the benefit of any charge 
or right of retainer against her life interest, are 
bound to show that she was fully informed of the 
state of the case, & really acted for herself in the 
breach of trust. — Sawyer v. Sawyer (1885), 28 
Ch. D. 595 ; 64 L. J. Ch. 444 ; 62 L. T. 292 ; 33 
W. R. 403 ; 1 T. L. R. 245, C. A 

Annotations : — Consd. Flotcber v. ColUs, [1906] 2 Ch. 24. 
Refd. Re Somerset, Somerset v. Poulett, [1894] 1 Ch. 231 ; 
Mara v. Rrowno, [1895] 2 Ch. 69 ; Moxham v. Grant, 
[1899] 1 Q. B. 480. Mentd. Re Holt, Re I^lloson, Holt v. 
Holt, [1897] 2 Ch. 625. 

4431. Married woman.] — Sawyer v. 

Sawyer, No. 4430, ante . 

4432. Concurrence by person ignorant of Interest 
in fund — Interest subsequently discovered.] — A 

trustee who distributes a trust fund among 
strangers at the recjuesb of one of the beneficiaries, 
from whom he takes a covenant of indemnity, 
cannot afterwards recover under the covenant 
for the loss of a beneficial interest, to which he has 
subsequently become entitled, in the fund. The 
effect of active concurrence b^ a person in a breach 
of trust upon a beneficial interest to which he 
subsequently becomes entitled in the trust fund 


considered. A. was sole trustee of a fund held 
in trust for B. for life, then for Mrs. B. for life, 
then if she died in B.’s lifetime, in trust as she 
should appoint by will, & in default for her 
next of kin. A., at the request of B. & wife, 
raised £5,000 out of the fund, paid £1,000 to each 
of the four adult daughters of C., & £1,000 to 
0. in trust for his infant daughter. B. covenanted 
with A. to indemnify him against “ all conse- 
quences ” of this distribution of the £6,000. 
Mrs. B. died in B.’s lifetime intestate, & her 
next of kin were A. & C. On the death of B., 
A.’s representative sued B.’s representative to 
compel him to replace the £6,000: — Held: 0., 
having actively concurred in the distribution, 
could not have made any claim against A. or his 
estate in respect of it, even if he had not known, as 
the ct. was satisfied he did know, that he had a 
possible interest in the trust fund, & that the 
distribution of it was a breach of trust. 

Now, in my opinion, if a person, knowing that 
a trustee is (Sistributing a settled fund, consents 
to &; is active in the distribution of that fund, he 
cannot afterwards, if he finds that he is interested 
under the trusts of the settlement, turn round 
against the trustee & say, “ I am entitled to a share 
of all which ought to be held by you on the trusts 
of the settlement ; that sum in the division of 
which I concurred ought to be still held by you ; 
therefore I call upon you to make it good.” A 
ct. of equity ought not to sanction any such claim, 
even although claimant did not at the time of the 
distribution know that he was interested, & 
although he did not at the time know that the 
division was a breach of trust (Cotton, L.J.). — 
Evans v. Benyon (1887), 37 Oh. D. 329 ; 68 L. T. 
700, C. A. 

Annotations: — Refd. Chlllingworth u. Chambers, [1890] 1 
Ch. 685; Crichton v. Crichton, [1896] 1 Ch. 870 : Re 
Rhodesia Goldfields, Partridge v. Rhodesia Goldfields, 
[1910] 1 Oh. 239. 

SeCt generally y Estoppel, Vol. XXI., pp. 336- 
337, Nos. 1270-1283. 

Necessity for purpose of condonation or release.] 

— See Sub-sect. 6, C., post. 

C. What Amounts to Acquiescence. 

4438. Improper sale — Proceeds received by bene- 
ficiaries.] — Stock was settled on a wife for her 
separate use for life, with a power of appointment 
by will. The trustees, at the request of the 
husband & wife, sold out the stock, & paid the 
proceeds to the husband, who afterwards became 
bkpt. The wife filed a bill to compel the trustees 
to replace the stock, & obtained a decree, under 
which the trustees transferred part of the stock 
into ct., & they wore allowed time to transfer the 
remainder. The wife died, having by her will 
appointed the stock to her husband, & appointed 
him her exor. He filed a bill of revivor & supple- 
ment against the trustees & his assignees, claiming 
the stock under the appointment, & praying the 
same relief as his wife might have had. But, as 
he had received the proceeds of the stock sold out, 
his bill was dismissed. — Nail v. Punter (1832), 
6 Sim. 655 ; 68 E. R, 447. 

AnnotaMona: — ^Ezpld. Criobton v. Oiohton, [1896] 1 CJh. 
tJO. Refd. Davies v. Hodgson (1858), 25 Beav. 177. 
Mentd, Johnson v. Gallagher (1861), 3 De G. F. & J. 494 ; 
London Chartered Bank of Australia v. Lemprlftre (1873), 
L. R. 4 P. O. 672 ; Re Armstrong, Exp. Gilchrist (1880), 
17 Q. B. D. 621. 

4434. .] — In 1799, testator devised an 
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n. Fund misappropriated by deposit 
with trustee’s — Receipt of interest 
by che/jve of firm — Knowledge that part 


of fund deposited to await investment.] 
— Batne V. Eastern Trusts Co. 
(N. S.) (1897), 28 S. C. R. 006.— CAN. 
o. Onus of proof.] — The on/us of 


proving aoqulesoenoe in a breach of 
trust lies on the person who sots it up. — 
Tyson v. Tyson (1901), 1 S. B. N. S. W. 
18 ; 18 N. B. W. W. N. 62.— AU». 
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estate in trust for his daughter & her husband 
successively for life, with remainder to their 
children, & he gave to the tnistee a power of sale. 
The trustee died in 1806, & the trust descended 
on his heir A. Immediately afterwards, B., 
acting without authority as trustee, sold the estate 
to a purchaser with notice, & allowed the purchase- 
money to be received by the daughter’s husband. 
The husband died in 1837, & in a suit instituted 
by one of the children, his estate was declared 
liable for the purchase-money in his hands. The 
daughter died in 1846, &, in a suit by her repre- 
sentative, the estate of B. was held liable for the 
trust-money to the extent of the daughter’s interest 
only, & relief was refused to the children, who were 
defts. Between 1826 & 1830 the children had 
executed deeds reciting the sale, etc. In 1851 
some of them instituted a suit to recover the 
estate itself from the purchaser : — Held : they 
were entitled to no relief. — ^Hope v. Liddell, 
Liddell v. Norton (185.5), 21 Boav. 183 ; 25 
L. J. Ch. 90 ; 26 L. T. O. 8. 305 ; 2 Jur. N. 8. 106 ; 
4 W. R, 145 ; 62 E. R. 829. 

Annotations Refd. Nawab Sidhoo Nuzur Ally Khan v. 

Rajah Ojoodhyaram Khan (18G6), 10 Moo. Ind. App. 540 : 

Tie Bellamy & Metropolitan Board of Works (1883), 24 

Ch. D. 387. Mentd. lie Beilis’s Trusts (1877), 5 Ch. D. 

604. 

4436. Receiving Interest — Improper Investment.] 

— Child v. Giblett, No. 4303, ante. 

4430 . ,■[ — By a marriage settlement 

a fund was settled upon trust for the wife for life 
for her separate use, without power of anticipation, 
with remainder to the husband for life, with a 
power of appointment over the coitus to the wife. 
The trustees were empowered to invest the trust 
money {inter alia) in debentures, preference shares, 
or other securities issued or guaranteed by any 
incorporated public co. paying a dividend or 
guaranteed income, & with the consent in writing 
of the wife during her life to alter, vary, <fe transpose 
the funds & securities from time to time as occasion 
might require. The trustees in the wife’s lifetime 
invested the trust moneys in a contractor’s railway, 
guaranteed only by the contractor. This was done 
without previous consent, but receipts were given 
for the income by the husband & wife during 
their joint lives, & subsequently, after the wife’s 
death, by the husband alone, who was then 
appointee of the corpus ; — Held : the trustees 
were not liable to make good to the husband, after 
the wife’s death, a loss occasioned by the invest- 
ment. — Stevens v. Robertson (1868), 37 L, J. Ch. 
499 ; 18 L. T. 427 ; 16 W. R. 724. 

4437. Fund misapplied.] — T. G. were 

partners as solrs. G. received from n. a sum of 
£ 4,000 for the purpose of being invested on good 
mtge. security. T. was mtgee. of the reversion 
of a large sum of stock, of which he was one of 
the trustees, & upon which he had lent £4,000. 
The £4,000 bolon^^ng to H. was lent by the firm 
to T., upon the security of a transfer of his mtge., 
<fe applied to the purposes of the partnership 
business. With the consent of the tenant for life, 
the stock was sold upon the death of the 
reversioner, & the proceeds were applied in pay- 
ment of the reversioner’s debts, & among them the 
£ 4,000 & the balance was placed to the credit of 
T. in the books of the firm. No fresh security was 
ever given to 11. for his £4,000, but for twenty 
years the firm & T. paid him interest as if on the 
original security, & representing that it was so. 
In 1860 J. discovered the fraud, but for four years 
he continued to receive his interest, when T. 
became bkpt. & the £4,000 was lost. The 
Oomr. refused to ^ant T. any certificate, &, 
upon appeal, that decision was affirmed, the ct. 


holding that the transaction was a gross breach 
of duty by T., as a solr., towards his client, & one 
which the interests of society required should be 
severely visited ; & that the acquiescence of the 
cUent in receiving interest after the discovery of 
the misconduct, could not be looked upon as a 
condonation by reason that the interests of society 
were involved. — Re Selby, Ex p. Selby (1855), 
6 Do G. M. & G. 783 ; 25 L. J. Bey. 13 ; 2 .Tur. 
N. 8. 29 ; 43 E. R. 1437, L. J J. 


Annotation : — Mentd. Re Stalnton, Ex p. Board of Trade 

(1887), 19 Q. B. D. 182. 

4438. Evidence In writing not necessary — Im- 
proper investment.] — Macleod v. Annbsley, No, 
4412, ante. 

4439. .] — Fletcher v. Collis, No. 

4420, ante. 

4440. Small sum accepted in lieu of share — No 
objection during ten years.] — (1) A widow, a 
tenant for life, dosmng an increase of income, 
induced a trustee to invest, out of a trust fund, a 
sum exceeding two-thirds of its value on mtge. 
of copyhold house property at interest at 5 per 
cent. After the rents had become insullicient to 
pay the interest her daughter, on her marriage, 
became entitled to one-fourth of the trust fund. 
The trustee having stated to the husband & wife 
the deficiency in the widow’s income & its cause, 
they accepted a small sum of money in hand in lieu 
of their one-fourth, & made no objection for ten 
years, when the widow died. Becoming then 
entitled to the remaining throe-fourth parts of the 
fund, they sought by suit to charge the trustee 
with the deficiency : — Held : they had so far 
acquiesced in the investment, & could not complain 
of it. 

(2) It is not a breach of trust for a trustee to 
take a mtge. not containing a power of sale. — 
Farrar v. Barraclouoh (1861), 2 8m. & G. 231 ; 
2 W. R. 244 ; 65 E. R. 378. 

See^ ahOy No. 4471, poet, 

4441. Apparent acquiescence.] —What acts of 
apparent acquiescence in a cestui que trust will not 
exonerate trustees from the consequences of an 
improper investment. 

In order to make acquiescence oiierate as a 
discharge, it must be acquiescence with full know- 
ledge of the circumstances (Kindersley, V.-C.).— 
Stretton V. Abhmall (1854), 3 Drew. 9 ; 24 
L. J. Ch. 277 ; 3 W. R. 4 ; 61 E. R. 804. 
Annotation :~Retd. Re Olive, Olive v. Westorman (1880), 

34 Ch. D. 70. 

4442. Receipt given to one of trustees — Money 
retained by trustee on security of bond.] — C. & G. 

being trustees of a sum of money for B., B. gave 
a receipt for the money to G. & loft the money in 
his hands on security of his bond. G. having 
become insolvent, C. was held liable to make good 
the deficiency, there having been no acquiescence 
sulUcient to bind B. — ^Byash v. Gates, Coppard 
V. Gates (1854), 23 L. T. O. S. 165 ; 2 W. R. 487, 


4443. Consent after breach — Money In bands of 

husband of beneficiary.]— Wiles v. Gresham, No. 
4073, ante. „ , , « 

4444. Concurrence of two beneficiaries — Pre- 

sumption as to third.]— Be Biddulph, Ex p. 
Barnewall, Db Front’s Executors’ Case, 
No. 4398, ante. ^ ^ i 

4445. Permitting one trustee to have possession 
of trust funds — Presumption that money in hands 
of trustee for purposes of trust.] — F. executed a 
settlement by which he was appointed joint 
trustee of a reversionary fund with II. a solr., & 
when the fund became payable ¥. So signed a 
joint receipt for it. F. did not otherwise act in 
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the trust. H. received the fund & lent it upon 
insufficient security, & it was lost. II. after- 
wards obtained a discharge under the Insolvent 
Debtors Act, & inserted the amount of the trust 
fund as a debt in his schedule. In a suit by a 
cestui que trust against F. & H. : — Held : F. was 
bound to restore the trust fund. 

She [pltf . ] must be taken to have put the money 
in the hands of H. for the purposes of the trust, 
one of which was the investment of the money on 
proper security in the joint names of H. & F., Ac 
F. cannot therefore be absolved by the fact of 
lier having allowed the fund to be received by 11. ; 
he must be taken to have known that the money 
was in II. ’s hands, & it became his duty to take 
care that the money was invested according to 
the trust (Turner, li.J.). — T hompson v. Finch 
( 1856), 8 De G. M. & G. 680 ; 26 D. J. Ch. 681 ; 
27 L. T. O. 8. 830 ; 44 E. R. 506, I.. .J.I. 

Annniations : — Consd. Bahln v. Hughes (1886), 31 Ch. I)- 

.390. Refd. lit' Partington, Partington v. Allen (1887), 57 

L. T. G.*)! ; ChilUngworth v. Changers, 11896] 1 Oh. 685 ; 

Re Turner, Barker v. Ivlmoy, [1897] 1 Ch. 530. 

] -SeCf further, Fart VII., Sect. 3, sub- 
sect. 4, D., ante. 

4448. Casual suggestion — Investment to secure 
higher interest.] — (1) Trustees made personally 
liable for a loss arising from placing trust moneys 
with bankers on a de])osit account, which was not 
authorised by the will, & that notwithstanding 
a trustee indemnity clause against losses by a 
banker of moneys deposited for safe custody. 

(2) If in a ca.sual conversation, the cestui que 
trust happened to say to (he trustee, “ I wish you 
would invest the trust money so as to get a 
higher rate of interest,” tliat would not be 
sufficient to justify the trustees in committing a 
breach of trust (Romilly, M.R.). — Rehden v. 
Wesley (1861), 29 Beav. 213 ; 64 E. R. 609. 

4447. Length of time — Evidence of acquiescence.] 
— (1) Length of time, where it does not operate as 
a statutory or positive bar, operates simply as 
evidence of assent or acquiescence. 

(2) A cestui que tru^t, whose interest is rever- 
sionary, is not bound to a.sscrt his title until it 
comes into possession, but the mere circumstance 
that he is not bound to assort his title docs not 
bear upon the question of his assent to a broach 
of trust. A cestui que tru^f is not less cai)able of 
giving such assent when his interest is in reversion 
than when it is in possession. 

Qu. : If a cestui que trust knows of a breach of 
trust, he is bound, although his interest may bo 
reversionary, to take proceedings to have the 
matter sot right, & will be held barred by ac- 
quiescence if ho does not promptly do so. 

(3) Acquiescence imports full knowledge, & a 
cestui que trust cannot be bound by acquiescence 
unless he has been fully informed of liis rights, & 
of all the material facts & circumstances of the 
case. — Life Assocn. of Scotland v. Siddal, 
Cooper v. Greene (1861), 8 De O. F. & J. 68 ; 
4 I.. T. 311 ; 7 Jur. N. 8. 785 ; 9 W. R. 541 ; 
45 E. K. 800, L. C. & L. .7.1. 

A nnotatinns : — As to (1) Oonsd. Lyell v. Kennedy, Kennedy 

V. Lycll (1889), 14 App. Cas. 437 ; Soar v. Ashwell, [1893] 

2 Q. B. 390. Refd. Price v. Phillips (1894), 11 T. L. R. 

86. As to (2) Refd. Evans v. Bonyon (1887), 37 Ch. D. 

329. As to (3) Refd. Buckraaster v. Bnckmastor (1886), 

65 L. T. 279. Oenerally, Mentd. Evans v. Davla (1878), 

10 Ch. D. 747. 

4448. Ten years.] — Farrant v . 

Blanciiford, No. 4476, post. 

4449. Thirty-eight years.] — Sleeman 

V. Wn.80N,J^o. 4400, ante. 

See, also, No. 4440, ante. 


4450. Combined character of trustee & bene- 
ficiary.] — By a marriage settlement made in 1821, 
stock belonging to the wife was assigned to B. 
another, upon trust for the separate use of the 
wife for life, with remainder for the husband for 
life, with remainder in default of children of the 
marriage, for B. The trustees neglected to have 
the stock transferred to them, & it remained in 
the name of the wife, & in 1822 the husband sold 
it, <te possessed himself of the proceeds. B. died in 
1820, the husband in 1868, & the wife in 1864. 
There were no children. In 1866 B.’s exors. 
claimed the trust fund from t)io husband’s estate : 
— Held : their claim was not barred by the Statute 
of Limitations, or by acquiescence, or by the fact 
that B. was one of the trustees whoso negligence 
rendered the misapplication of the trust fund 
possible. 

Tlio combined character of trustee & cestui que 
trust does not, in my opinion, constitute such a 
case of acquiescence as to bar the representatives 
of B. from enforcing this claim (Romilly, M.R.). — 
Butler v. Carter (1808), L. R. 5 Eq. 276 ; 37 
L. .J. Ch. 270 ; 18 I.. T. 11 ; 16 W. R. 388. 

I Annotation : — Refd. Chllllaffworth v. Chambers, [1896] 1 Ch. 

685. 

4451. Necessity for clear proof — Burden on 
trustees.] — Where trustees Jiave committed a 
breach of trust in order to discharge themselves, 
they must clearly show that their cestui que trust, 
on becoming beneficially entitled, adopted the 
transaction. — Cope v. Clark (1870), 18 W. R. 
279. 

4452. - ~ -.] — At the time when the conveyance 
was completed, the trustee, who was a solr., took 
counsel’s oi)inion as to the person to whom the 
purchase-money was payable, &; who ought to 
join in the conveyance, and the opinion was given 
in favour of the devisee. The trustee accordingly 
paid the money to her, & informed pltf. of the 
result, but no settlement of accounts was come to 
between pltf. the trustee up to the time of the 
institution of the action, Ac pltf. had not executed 
any release or discharge to the trustee. 

Tins action was brought to recover the moneys 
out of the trustee’s estate, after his death, & nearly 
five years after the payment had been made : — 
Held : no case of acquiescence was made out 
against pltf., Ac he was entitled to recover from the 
trustee’s estate the moneys received from the rail- 
way CO., the amount to be recouped to the trustee’s 
representative by his co-deft., the devisee. -- 
He .Iackson, Wilson v. Donald (1881), 44 L. T. 
467. 

4453. Presumption of acquiescence— Receipt of 
wife’s property by husband.] — The trustee of a 
sum of stock for the separate use of a married 
woman having improperly transferred it into the 
joint names of her husband Ac himself, the husband 
for six years received the dividends, after which the 
trustee died, Ac the husband, wit )i out his wife’s 
knowledge, sold out the stock, A applied the 
proceeds to his own use. Rome time afterwards 
lie left her : — Held : though the wife might have 
been presumed to have assented to the husband’s 
actual receipt of the dividends while the stock 
remained intact, yet no such assent could be 

g resumed after it had been sold, & she was entitled 
3 recover, as against her husband Ac the estate 
of deceased trustee, the arrears of dividends which 
bad accrued since that time as well as to have the 
trust fund replaced. 

The whole foundation of the doctrine depends 
upon her consent, either express, which is actual 
consent, or implied, which is sometimes called 
acquiescence, very properly so, if she knew of the 
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fact of his receiving the income & if she allowed him 
to retain it (Jbssel, M.H.). — Dixon v. Dixon 
(1878), 8 Ch. D. 587 ; 27 W. K. 282. 

Annotations: — Befd. Re Blake, Blake v. Power (1889), 60 

L. T. 603 ; Aytoun v. Aytoun (1892), 8 T. L. K. 686. 

What amounts to release.]— iS'ee Nos. 4470, 4471, 
posL 

D» What Persons Bound. 

4454. Person cognisant of breach subsequently 
becoming entitled.] — Where a party at the time of 
the misapplication of a trust fund by the trustee was 
cognisant of the fact, but had then no right or in- 
terest whatever to the fund, & afterwards acquired 
such right as administrator to the cestui que trust : — 
Held : his rights as administrator were not affected 
by such, assumed, previous knowledge on the ground 
of acquiescence . — Re Clarke, Ex p. Smith (1841), 
2 Mont. D. & De G. 113, Ct. of R. 

4455. Person claiming under cestui que trust — 
Appointees.] — A, was tenant for life of a trust 
fund, with a general power to appoint by will, 
&, in default, it was settled on pltf. A. ordered 
the trustees to pay over the fund to her on an 
indemnity, & she afterwards appointed the fund 
to pltf., & others, who filed a bill to make the 
trustees liable for a breach of trust : — Held : by 
the appointment, the fund became assets for 
answering A.’s liabilities, of which the indemnity 
was one, & the trustees were not liable. — W illiams 
V. Lomas (1852), 10 Beav. 1 ; 51 E. R, 675. 
Annotation : — Reid. O’Grady r. Wilmot, [1910] 2 A. C. 231. 

4456. .] — A married woman, with an 

absolute power of appointment over property 
settled to her separate use, having, by her acts, 
induced the trustees to lend the fund on 
unauthorised seemity, so that it was lost, & con- 
ceiving herself unable to maintain a suit to charge 
the trustees for the loss, executed an appointment 
of the fund after it had been lost in favour of her 
infant children, to enable them to file a bill to 
charge the trustees ; the ct, dismissed the bill. — 
Brewer v. Swirles (1854), 2 Sm. <fe G. 219 ; 2 
Eq. Rep. 493 ; 23 L. .1. Ch. 542 ; 24 I.. T. O. S. 
57 ; 18 Jiir. 1069 ; 2 W. R. 339 ; 65 E. R. 373. 
AnnMation :~'Retd. ITanchctt v. Briscoe (1856), 22 Bcav. 

496. 

4457. Cestui que trust with reversionary interest 
— Necessity lor full Information.] — Life Assocn. of 
Scotland v. Siddal, Cooper v. Greene, No. 4447, 
ante. 

4458. Executor of person absolutely entitled.] — 

Property was assigned to trustees in trust for S. 
for life, & after her death to such of her issue as 
she should by will appoint. S. by her will 
appointed two-fifths of the property to two 
trustees, of whom N. was the survivor, in trust to 
pay the income to her son till he should attain the 
ago of forty, & then in trust for her son, his exors., 
& administrators ; provided that in case her son 
should assign his share in the property, then the 
appointment for his benefit should be void, & 
the two-fifths should be held in trust for the 
other objects of the power. The son died under 
the ago of forty without having assigned his 
share, leaving a will of which B. was exor. After 
the death of 8., h. & N. were appointed trustees 
of the original settlement. N. afterwards, with 


the consent of the son’s exor., obtained possession 
of the son’s share. Subsequently N. misappro- 
priated the fund. The persons beneficially 
interested under the son’s will recovered judgment 
against B. for wilful default in allowing the pro- 
perty to remain in N.’s hands ; & B. being dead, 

I his exor. brought an action against L. to make 
j him liable for the loss of the fund : — Held : inas- 
I much as the son of S. had the absolute interest in 
the fund, & B., his exor., had consented to its 
being paid to N., neither B. nor his personal 
representative could recover against L., the 
trustee of the settlement, on the ground of wilful 
default. — ScoTNEYv. Lomer (1886), 31 Cli. D. 380 ; 
65 L. J . Ch. 443 ; 54 L. T. 194 ; 34 W. R. 407, C. A. 
Annotations : — Refd. lie Tyssen, Knlght-Bruco v. Butter- 

worth, [1894] 1 Ch. 56 ; Re Paget, Re Mollor, Mollor v. 

MeUor, [1898] 1 Ch. 290 ; Re Purdio’s Settlint., Rose v. 

Hill (1904), 48 Sol. Jo. 524 ; Re Mackenzie, Bain v. 

Mackenzie, [1916] 1 Ch. 125. 

4459. Cestui que trust deriving no benefit from 
breach.] — Chillingworth v. Chambers, No. 4523, 
post. 

4460. .] — Fli-:tciier v. Collis, No. 4420, 

ante. 

4461. Cestui que trust under disability — Bank- 
ruptcy.] — Fletcher v. Coujs, No. 4420, ante. 

Infants.] — See Infants, Vol. XXVIII., 

pp. 332-334, Nos. 2006-2016. 

Married woman restrained from anticipa- 
tion.]— Husband & Wife, Vol. XXVII., 
pp. II2-I13, Nos. 900-901. 

Persons giving condonation or release.] — See 
Sub-sect. 5, C., post. 

E. Acquiescence hy Some Be7icficiaries Only. 

I 4462. Proportionate relief to trustees.] — Brice 
V. Stokes, No. 4272, ante, 

4463. .] — Lincoln v. Wright, No. 4395 

ante. 

I 4464, Joinder of acquiescing beneficiary as co- 
1 defendant.] — The bill sought to charge trustees 
with mismanagement & misapplication of the 
trust estate. The answer insisted tliat one of the 
two co-pltfs, had acquiesced. The ct., upon 
motion, gave leave to amend by making such 
co-pltf. deft., upon payment of the costs of the 
ai)plication, & giving security for the costs already 
incurred. — B ather v. Kearsley (1844), 7 Beav. 
545 ; 13 L. J. Ch. 321 ; 3 L. T. O. S. 121 ; 49 E. R. 
1177. 

Annotation : — Refd. M’Leod v. Lyttleton (1852), 1 Drew. 36- 

4465. Action by remainderman — Acquiescence 
by tenant for life — Right of trustees against tenant 
for life.] — In a suit by children against trustees, to 
make them liable for a breach of trust, it was 
alleged by the trustees, that their co-deft., the 
tenant for life, had concurred ; the decree was 
made against the trustees, without prejudice to 
any right or remedy they might have against the 
tenant for life. — M eyer v. Montriou (1846), 9 
Bcav. 521 ; 60 E. R. 445. 

E. Bight to Inquiry. 

4466. On allegation of acquiescence — Whether 
inquiry directed.] — Byrchallv. Bradford (1821), 
0 Madd. 13 ; 66 E. R. 993 ; subsequent proceedings 
(1822), 6 Madd. 235. 


PART VII. SECT. 4, SUB-SECT. 6.— D. 

p. Cestui Que trust authorising breach . 1 
--Rutiiebpoord V. Maziebr (1862), 13 
1. Ch. R. 204.— IR. 

Q. Cestui que trust under disoMlUy 
— Married woman — Fund settled to 
husband until insolvency db then to 
separate use of wife .] — Maba v. Man- 


ning (1845), 8 I. Eq. R. 218 ; 2 Jo. & 
Lat. 311,— IR. 

PART VII. SECT. 4, SUB-SECT. 5.— E. 

4466 i. Action by remainderman — 
Acquiescence by tenant for life — R^^ o/ 
trustees againtd tenant for Where 

a trustee, with the assent of the cestui 
que trust having a life Interest in the 


trust fund, lends the trust money upon 
a security which, being Insufficient, the 
trust fund la wholly lost, the trustee 
being compelled to refund the trust 
moneys, cannot maintain a suit against 
the assenting cestui que trust to compel 
him to indomnlfy the trustee. — 
Browne v. Maunbell (1856), 27 L. T. 

46.— IR. 
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Trusts and Trustees. 


Sect, 4. — Limitations on lidbUUy of trustees : Sub^ 
sect, 5, F , ; sub-sect* 6, A, <fe B,] 

4467. ,] — (1) A person knowingly 

inducing trustees to lend trust money to his debtor 
on a security not warranted by the trusts, in order 
that when advanced such person may obtain 
thereout payment of his debt, is accountable to 
the ceaiuis que trust. 

(2) In the answer to a bill for relief in respect 
of a breach of trust, it was alleged that some of the 
cestui que trust had assented thereto ; — Held : the 
parties sought to be charged were entitled to an 
inquiry. — F yusr v. Pylbr (1841), 3 Beav. 660 ; 
6 Jur. 187 ; 49 B. R. 216. 

Annotationa : — OeneraUy, Refd. Chllllii^worth v. Chambers, 

11896] 1 Ch. 685. Mentd. A.-G. v. Chesterfield (1864). 

18 Beav. 696 ; Harries t>. ReesTlSe?), S7 L. J. Oh. 102 ; 

BuUer t». BuUer (1877), 26 W. R. 85 ; Mara v. Browne, 

[1896] 1 Ch. 199. 

4468. Acquiescence not alleged In defence — No 
satisfactory proof — Inquiry refused.] — Lincoln 
V. Wright, No. 4395, ante. 


Sub-sect. 6. — Condonation or Release. 

A, In General. 

4460. General rule — Trustee not chargeable.] — 

Aveline V. Melhuish, No, 4476, post. 

4470. What amounts to release — Acceptance of 
conditional legacy — With condition against claim 
for breach of trust.] — Pltf., deliberately & with 
full notice, accepted the benefits under his mother’s 
will, which “ prohibited ” him from setting up any 
claim, on account of any “ error, irregularity, 
or impropriety ” in the execution of the trusts of 
her father’s mil : — Held : he could not maintain 
a suit against the exor. of the father’s will, to make 
him accountable for the profits made by the employ- 
ment of part of the trust funds in his business. — 
Egg V. Devey (1847), 10 Beav. 444 ; 16 L. J. Ch. 
509 ; 10 L. T. O. S. 243 ; 11 Jur. 1023 ; 60 E. R. 
653. 

4471. Obtaining part of trust property — 

Intention of obtaining rest not abandoned.] — A 

cestui que trust who with knowledge that his trustee 
has committed a breach of trust obtains from him 
a part only of that to which he is entitled, does not 
thereby waive his right to such further relief as 
he may be able to obtain unless an intention so 
to do can be clearly inferred from the surrounding 
circumstances. In Nov. 1860, an order was made 
in a suit for administering the trusts of the will 
of J., to which H., a former trustee, was deft., 
directing her to pay into ct. a sum of money 
in respect of breaches of trust committed in 1843 
& 1846, the amount of which had been ascertained 
by the Chief Clerk in the suit. H. went abroad, 
& substituted service of the order was made upon 
her. By the order on further consideration in 
1863, H. appearing by counsel, certain sums of 
money to which she was entitled, & her life interest 
under testator’s will were ordered to be impounded 
& paid over to “ the account of H. funds applicable 


for the repayment of trust funds misappropriated,” 
& an inquirv was directed as to what steps should 
be taken to obtain restitution of the funds. 
Certain other orders were made in the suit, but no 
personal order was made on II. for payment of 
the amotmt of her defalcation, nor any steps taken 
against her, although she returned to England in 
1870, where she remained till her death in 1880, 
& her residence was known to the then trustees 
of the will & some of the cesiuis que trust. On 
her death the surviving trustee of the will of J. 
brought this action against her exors,, claiming 
the administration of her real & personal estate 
on behalf of himself & all other the creditors, 
alleging himself a creditor in respect of the unpaid 
balance of the sum repi'esenting the bi’each 
of trust. At the date of the institution of tlie 
action several beneficiaries under J.’s will were 
infants: — Held: (1) the action was not an 
attempt to enforce a stale demand, & the cestui^ 
que trust must not be taken to have elected to 
abandon their claim against her & to rest content 
with impounding her life interest ; (2) there being 
a debt due from II. at her death to the estate of 
J. & the trusts of his will not being completed, 
the surviving trustee was the proper person to 
brin^ the action, & the cesiuis que trust need not be 
parties ; (3) although as between the cestui que 
trust & a stranger the claim of the cestui que trust 
is barred by lapse of time operating against his 
trustee, lapse of time is no bar as between cestui 
que trust & trustee. — lie Cross, Harston v. 
Tenison (1882), 20 Ch. D. 109 ; 61 L. J. Ch. 645 ; 
46 h. T. 777 ; 30 W. R. 376, C. A. 

Annotations: — As to (3) Refd. Rochefoucauld v. Bouatearl, 

11897] 1 Ch. 190. QeneraUy, Refd. Soar v. Ashv^eU, [1893J 

2 Q. B. 390. 

What amounts to acquiescence.] — See Sub-sect. 
6, ante. 

Release as valuable consideration for settlement.] 

— See Banerupi’cy, Vol. V., p. 846, No. 7121. 

Acquiescence.] — See Sub-sect. 6, ante. 

Laches.] — See Sub-sect. 7, post. 

B. Necessity for Knoivledge of Circumstances. 

4472. General rule — Full information.] — A 
trustee who was a soli*., came to a final settlement 
of accounts with his cesiuis que trust, & thereupon 
a general release was executed. In the accounts, 
the trustee had taken credit for bills of costs for 
professional services, to which, under the general 
rule, he was not entitled. The cesiuis que trust were 
assMed on the occasion by an independent solr., 
who perused the bills, & settled & attested the 
release : — Held : under the circumstances, the 
trustee was entitled to the benefit of the release. — 
Stanes V. Parker (1846), 9 Beav. 386 ; 10 Jur. 
603 ; 60 E. R. 392 ; suh nom. Staines v, Parker, 
1 New Pract. Cas. 459 ; 8 Ju T. O. S. 86. 

Annotation : — ^Distd. Todd v. Wilson (1846), 9 Beav. 486. 

4473 , J — Bequest to A. for life of an 

annuity of £100, ” by interest arising out of money 
to be vested for that purpose by the exors.” in 


PART VII. SECT. 4, SUB-SECT. 6.— A. 

r. What amounts to releast — Obtain- 
nig part of tr^ist property — J'rustte 
inaolvcfit.] — Where an insolvent is 
SuUty of u broach of trust, & the 
parties defrauded enter Into an 
arrangroment with hiun whereby they 
are paid a portion of the debt, & 
receive the best eecurlty he can rive 
for the remainder, this will be held 
to bo a condonation of the oriel^ 
ofleno^ & the creditor will not be 
^awed to op^se. — Re Lynch (1860), 
4 L. T. 482.--»IR. 


t. Release to one trustee — Whether 
operating as release to others .] — A release 
to one trustee In respect of a breach of 
trust oommitted in the investment of 
part of the trust funds held to be u 
release to the other trustee, the release 
operating as an acceptance of the 
securities upon vhlch the funds had 
been invested. — Blackwood v. Bun- 
ROWES (1843), 2 Oon. & Law. 459 ; 4 
I. Kq. R. 609 ; 4 Dr. & War. 441.— IR. 

PART VIL SECT. 4, SUB^ffiOT. 6.— B. 

44721. General rule — FuU informa- 


tion .] — Concealment of a material 
fact sufficient to avoid a release 
obtained by the pei«on whose duty 
it was to make the dlsclosui'e. If a 
trustee keeps his cestui gue trust in 
ignorance or the facts which make his 
title, & the cestui que trust files bis bill 
in ifimoronce, & than from not knowing 
how to put his questions, he gets no 
answer as to those facts, & In such a 
situation releases, such a release cannot 
stand : if the release had been executed 
after a full & fair disclosure, it might bo 
difterent. — Bowlbb v. Stewart (1803), 
1 Sch. & Let 200.— IR. 
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public funds or other good security, Sc after his 
death, “ the capital stocks so purchased ’* to A.’s 
children* By a codicil testator said, “ What 1 
mean in my will by securing money in the public 
funds, is to purchase a capital stock in the 
Consols by my exors. In the above case A. 
died in 1843, Sc his children, on receiving £2,000, 
executed a release, which, after reciting that, 
according to the trust, £2,000 had been set apart 
to answer the annuity, they released the repre- 
sentative of testator from all claims & demands. 
In 1864 the children instituted a suit to recover 
the amount of Consols which would be required to 
produce £100 : — Held : having regard to the 
situation in life of pltf., the inaccuracy of the 
recitals, Sc the absence of professional assistance, 
they were not barred by lapse of time. — ^Aspland 
V. Wattb (1866), 20 Beav. 474 ; 26 L, J. Ch. 63 ; 
25 L. T. O. 8. 231 ; 1 Jur. N. 8. 968 ; 8 W. R. 626 ; 
62 E. R. 080. 

4474* ,1 — Lloyd v. Attwood, 

Attwood V. Lloyd, No. 4424, ante , 

4475. .] — Where a breach of trust has 

been committed from which a trustee alleges that 
he has been released, it is incumbent on him to 
show that the release was given by the ceetui aue 
trust deliberately & advisedly, with full knowledge 
of all the circumstances & of his own rights Sc 
claims gainst the trustee, Sc without pressure or 
undue influence. But where a cestui que trust, 
shortly after attaining twenty-one, pressed for 
pa^^ent of a sum of money to which he was 
entitled. Sc four years afterwards accepted from 
one of his trustees a packet of deeds, which the 
co-trustee, the father of the cestui que trust, had 
deposited by way of security on the occasion of a 
misappropriation by nim of the trust fund before 
the cestui que trust came of age, Sc at the request 
of liis father signed Sc sent a release in writing, 
not under seal, to such trustee, Sc took no further 
steps till after his father's death, six years later, 
Sc ten years after he came of age, when, the 
security turning out insufficient, he filed a bill to 
have the deficiency made good by the surviving 
trustee : — Held : all the requisites for constituting 
a valid release had been complied with, & the 
cestui que trust must be taken to have had full 
knowledge of the value of the security, notwith- 
standing he had never opened the packet of deeds. 
Parrant V, Blanchford (1863), 1 De G. .T. & Sm. 
107 ; 32 L. J. Ch. 237 ; 7 L. T. 770 ; 9 Jur. N. 8. 
423; IIW.R. 294; 46 E. R. 42, L. C. 

Annotaiion : — ^Ratd. ChllUnfirvrorth v. Chambers, [1896] 1 

Ch. 685. 

4476. A fund was given to one for 

life, with a direction that upon her death the 
dividends should be accumulated for her children, 
of whom pltf. was one, during their minorities. 
Upon the tenant for life’s death the father assumed 
to act as a trustee & by sufferance of his co-trustee, 
deft., received & applied the dividends for the 
support of his children, he being otherwise incap- 
able of maintaining them. The dividends were 
therefore not accumulated. He died leaving his 
children his universal legatees. Fourteen days 
after pltf. came of age she gave to deft, an acknow- 
ledgment upon his transferring her share of the 
fund to her, from which it appeared that the share 
was the capital only, Sc in which it was cle^ly 
stated how the dividends had been applied. 
Deft, was also sole exor. of the father Sc on winding- 
up his estate six months later, pltf. Sc her sisters 
joined in formally releasing all claims upon or in 
respect of that estate. Later she filed this bill 


to make the trustee account for the accumulations : 
— Held : under these circumstances, as the 
acknowledgment showed that pltf. was well 
acquainted witn the actual facts Sc as the trustee 
would be entitled to be recouped any sum for which 
he might be held accountable out of the estate 
of the father, of whom pltf. was one of the 
universal legatees, the bill must be dismissed for 
the release in effect operated as a discharge of 
the claim. — Aveline v. Meluuisii (1864), 2 De G, 
J. &8m.288; 10 L. T, 830 ; 10 Jur. N. 8. 788 ; 12 
W. R. 1020 ; 46 E. R. 386, L. JJ. 

Annotations: — Retd. Culbertson v. Wood (1870), 19 W. R. 

260 ; Havelock v. Havelock, lie Allan (1881), 17 Ch. D. 

807. 

4477. Release made under misapprehension — 
Inoperative.] — A. executed a bond to B. Sc C., 
conditioned for payment of an annuity of £100 
to D. for life, & assigned an annuity of £120 for 
the life of one M. & a policy of insurance for £700 
on M.’s life, to B. & 0., ui)on certain trusts for 
further securing the annuity of £100. M. died, & 

A. died shortly afterwards, having, as was then 
believed, received the £700 Sc applied it to his own 
use. Shortly afterwards D., in consideration of £600, 
released A.'s personal representative Sc B. Sc C. 
from the annuity of £100 & the securities for it. 
Some years afterwards it was discovered that A. 
had placed the £700 in a bank, in the names of 

B. Sc 0. wliere it still remained : — Held : the 
release, having been executed under a mistake, 
was inoperative, Sc the £700 remained impressed 
with the trusts for securing the annuity of £100. — 
IIORE V. Becher (1842), 12 Sim. 405 ; 11 L. J. Ch. 
163 ; 6 Jur. 93 ; 60 E. R. 1211. 

Annotations : — Mantd. llogcrs v. Aoaster (1851), 14 Beav. 

445; Filagorald v. Fitzgerald (1868), L. 11. 2 P. C. 83 ; 

Widgery v. Tepper (1877), 38 L. T. 131. 

4478. — .] —If on the footing of a sup- 

posed illegitimacy, the title of the cestui que trust 
to the legacy is disputed Sc denied by the trustee, 
Sc the former is thereby induced to accept from 
the trustee a smaller sum than that to which he is 
entitled under the will, Sc by deed to release the 
trustee from the payment of the legacy, equity 
will not permit such a transaction to stand. Even 
without any evidence of fraud, such a transaction 
is null & void. — ^Thomson v. Eastwood (1877), 2 
App. Cas. 215, IT. L. 

Annotations: — Retd. Dougan v. Maopberson, [1902] A. C. 

197. Mentd. CJunningham v. Foot (1878), 3 App. CJas. 974 ; 

The Kong Magnus, [1891] P. 223 ; Re Lloyd, Lloyd v. 

Idoyd, [1903] 1 Ch. 385 ; Lewis v. McKay, Algato v. 

Vugler, aark v. Potter (1924), 93 L. J. K. B. 810. 

4479. .J — -A release to a trustee set 

aside after the lapse of more than twenty years Sc 
after the death of a trustee, on evidence of pltf., 
corroborated by the tenor of the deed, that it was 
executed in error. Testator bequeathed one-half 
of his rosiduaiy personal estate to his sister, & one 
quai’ter thereof to each of his two nieces : he ap- 
pointed his sister trustee Sc extrix. of his will. Sc 
died in the year 1855. The residuary personal 
estate consisted principally of railway shares & 
stocks, & at the time of passing the residuary 
account it was valued at £42,000. The nieces 
lived with their aunt, who had brought them up 
from childhood. In 1859 the nieces executed a 
release of all suits Sc causes of action, in favour of 
their aunt in consideration of the payment of 
£10,500 to each. At the time of the execution of 
the release, the railway shares Sc stocks had 
increased in value, & the share of each of the 
nieces was worth much more than £10,600. The 
release was drawn up by the aunt’s solr., & the 
nieces had no independent advice, Sc executed it 


4477 i. Release maAe under misapprehension — Inoperaiivt .} — Bowlbs v, Stewart (1803), 1 Soh. & Lef||J209, IR, 
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Sect. 4. — Limitaiione on liability of truaiees : Svb- 
sect. 0, a, C, ; aub-aect. 7, A.] 

in error, but no fraud was imputed. In 1879, the 
aunt died. In 1883, an action was commenced by 
one of the nieces to set aside the release : — Held : 
the release was invalid, & must be set aside. — 
Re Garnett, Gandy v. Macaulay (1886), 31 Ch. 
1). 1, C. A. 

Anrwtations Mason v. Mason (1880), 2 T. L. R 

266 ; He Farman, Farman v. Smith (1887), 57 L. J. Ch. 
637 ; Wildish v. Fowler (1888), 6 T. L. R. 113. 

4480. Release obtained by fraud or undue in- 
fluence.] — Lloyd v. Attwood, AnwooD v. 
Lloyd, No. 4424, ante. 

4481. Release on advice of independent soiicitor.] 

— Stanes V. Parker, No. 4472, ante. 

4482. Onus of proof.] — Lloyd v. Attwood, 

Attwood v. Lloyd, No. 4424, ante. 

4483. Release without independent professional 
advice.] — On a settlement of account between a 
cestui que trust & a trustee (a solr.), the latter 
charged for professional services in the trust. A 
relc^e was executed but the cestui que trust not 
having had any independent professional assistance 
on the occasion the ct. relieved him from the 
professional charges beyond costs out of pocket. — 
Todd v. Wn.80N (1840), 9 Beav. 480 ; 1 New 
Pract. Cas. 489 ; 15 L. J. Ch. 450 ; 10 Jur. 620 ; 
50 E. K. 431. 

Necessity for knowledge on acquiescence.] — 

See Sub-sect, 6, B., ante. 


were rendered. A deed of release had, in fact, 
been executed by pltf. at the time of the payment 
of the balance in question ; but the bill made no 
mention of it. As this deed of release acknow- 
ledged the receipt of certain sums, it could not be 
wholly set aside ; but the ct. was of opinion, under 
the circumstances of the case, that it did not 
deprive pltf. of his right to the accoimts which he 
sought. — Wedderburn v. Wedderburn (1838), 
4 My. & Cr. 41 ; 8 L. J. Ch. 177 ; 3 Jur. 696 ; 41 
E. K. 16, L. C. 

dnnotations : — Consd. Egg v. Devey (1847), 10 Beav. 444. 
Apia. Allfrey v. Alflrey (1840), 1 H. & Tw. 170. Re!d. 
Portlock V. Gardner h842), 1 Hare. 604 ; Willett v. 
Blanford (1842), 1 Hare, 263 * Clements v. Hall (1858), 
27 L. J. Ch. 350, n. : Bright r. Legerton (1861), 2 De G. F. 
& J. 606 ; Slentd. Travis v. Milne, Milne e. Milne (1851), 
9 Hare, 141 ; Simpson v. Chapman (1853), 4 Do G. M. & 
G. 154 ; Swlnbome v. Nelson (1853), 16 Beav. 410 ; 
Hart V. Clarke (1854), 24 L. T. O. S. 185 ; Wedderburn 
V. Wedderburn (1856)^22 Beav. 84 ; Vyse t?. Foster (1872), 
8 Ch. App. 315, n. ; Edinburgh Corpn. v. Lord Advocate 
(1879), 4 App. Caa. 823. 

4488. .] — The ct. looks with consider- 

able jealousy at a release, executed by a young 
lady, at or shortly after attaining twenty-one, 
upon a settlement of accounts between her her 
trustees. — Parker v. Bloxam (1866), 20 Beav. 
295 ; 62 E. R. 616. 

Infants.]— aScc Infants, Vol. XXVIIL, p. 161, 
Nos. 116-121. 

Persons acquiescing in breach.] — See Sub-sect. 
6, D., ante. 


C. IVhat Persons Bound, 

4484. Release by some of beneficiaries — Mis- 
joinder of plaintiffs not entitled to reUef.] — 
Aylwin V. Bray (1822), cited in 2 Y. & J. 512 at 
pp. 617, 618. 

Annotation .—Reid. Rafflty v. King (1836), 6 L. J. Ch. 87. 

4485. .] — Morucy V. Hawke (Lord) 

{circa 1801), cited in 2 Y. & J. at p. 620. 

Annotation : — Reid. Davies v. Quarterman (1840), 4 Y. & C. 

Ex. 257. 

Acquiescence by some of beneficiaries.] — See Nos. 

4462-4404, ante. 

4486. Beneficiaries recently attaining majority — 
Validity of release,]— -A., being tenant for life, with 
remainder to his children as he might appoint, & 
being indebted to one of the trustees of the fund, 
soon after his eldest son came of age, he executed 
the power in his eldest son’s favoui', & the whole 
fund was retained by the trustee in satisfaction of 
the debt. The son, who was twenty -three years 
of age, executed to the trustees a release of all 
claims in respect thereof ; & eighteen years after- 
wards, he, in conjunction with a younger brother 
A sister, filed a bill against the trustees, to set 
aside the transaction. The ct. declared the whole 
transaction fraudulent & void. The trustees 
were ordered to restore the fund, & the father was 
also held responsible. — Wade v. Cox (1836), 4 
L. J. Ch. 105. 

4487. .] — Degree of weight to be 

attached to deeds of release executed by cesiuis que 
trust within a few days of their respectively coming 
of age, when such releases profess to proceed upon 
the examination of complicated accounts. 

The bill stated that an account had been made 
out, showing that a certain sum was due to pltf., 
& it alleged that defts. set up that account & the 
payment of the balance as a final settlement. The 
bill charged the contrary, & that much more was 
due to pltf., as would appear if certain accounts 


Sub-sect. 7. — Lapse of Time and I^aches. 
a. In General, 

See Equity, Vol. XX., pp. 624-641, Nos. 
2488-2687 ; Limitation op Actions, Vol. XXXII., 
pp. 609-519. 

4489. Long delay — Impeachment of sale to 
trustee — Twenty years.] — Price v, Byrn {circa 
1795), cited in 6 Ves. at p. 681 ; 31 E. R. 803. 
Annotations: — Consd. Campbell v. Walker (1800), 6 Ves. 

678. Reid. Chalmer r. Bradley (1819), 1 Jac. & W. 51. 

Roberts V. Tunstall (1845), 4 Haro, 257 ; Harcomt v. 

■White (1860), 28 Beav. 303 ; Carey v. Cuthbert (1873), 

22 W. R. 249. 

4490. Effect of trustee being merely naked 

trustee — No rights or interests appertaining to 
owner.J — Where property has been administered 
& applied without complaint according to a uniform 
course of management for a long scries of years, the 
ct. will not, by an interlocutory order, disturb 
the possession upon the ground that such applica- 
tion is a breach of trust, unless it is perfectly clear 
that the party in whom the property is vested is a 
mere naked trustee, & has not, even to a limited 
extent, any of the rights or interests of an owner. — 
Skinners’ Co. v. Irish Society (1836), 1 My. & 
Or. 162 ; 40 E. R. 338 ; subsequent proceedings 
(1846), 12 Cl. & Fin. 426, H. L. 

Annotation: — Mentd. Skinners* Co. v, Irish Soo. (1837), 

Donnelly, 168. 

4491. Whether lapse of time alone ground 

for relief.] — W. gave all the rest & residue of his 
personal estate & effects whatsoever unto trustees, 
upon trust to permit & suffer his wife, to possess & 
enjoy same & every part thereof, for & during the 
term of her natur^ life ; after her decease, to 
pay such rest & residue unto his son & daughter 
equally. Testator’s estate consisted of, amongst 
other things, certain household furniture & 
farming stock, which the trustee did not convert 
into money, hut permitted the widow to take 


4480 1. Release obtained by fraud or 
— Bowlks u. Stewart 
(1803), 1 gch.tSc Lcf. 200.— IR. 


PART VII. SECT. 4, SUB-SECT. 7.— A. 

a. Long delay — Beneficiary prevented 
by poverty from asserting his rights .] — 


Beckit r. Wrago (1859), 7 Gr. 220. — 

CAN. 

b. Direct trust .] — In all cases 
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possession of them, whereby same were ultimately 
lost : — Held : the estate of the trustee was bound 
to make good the loss, although the parlies 
entitled in remainder did not file their bill for many 
years after the property had been lost, & not until 
the death of the tenant for life. — Smith v, Pugh 
(1842), 6 Jur. 701. 

4492. .] — A., a trustee, misapplied a 

trust fund of which he was tenant for life, & he died 
in 1834. C., who then became entitled to it, died 

in 1868, having taken no proceeding to recover it. 
A bill, filed in 1803 by the representatives of C. 
against the representatives of the representative 
t)f A., to recover the fund, was dismissed with 
costs, on the ground of the lapse of time. — Hodg- 
SONT V. Bibby (1863), 32 Beav. 221 ; 8 L. T. 206 ; 11 
W. R. 629 ; 66 E. K. 87. 

4493. .] — Re Cross, ITarston v, Teni- 

SON, No. 4471, 

4494. When no laches or acquiescence.] 

— Lapse of time is not, in itself, a bar to the claim 
of a cestui que trust, against a trustee m a ct. of 
equity, where no laches or acquiescence can be 
imputed to him. — C ator v. Croydon Canal Co. 
(1843). 4 Y. & C. Ex. 593 ; 13 L. ,T. Ch. 89 ; 2 
J.. T. O. S. 225 ; 8 Jur. 277 ; 160 E. 11. 1149, L. C. 

4495. .] — (1) A cestui que trust 

discovering a breach of trust, but not receiving any 
benefit from it, or conniving in it for any purpose, & 
not recognising the transaction, is not precluded 
from complaining of it merely on the ground that 
he abstained from making such complaint until 
long after he first knew of it. 

Where stock stood invested in tmst for the 
mother for life, with remainder to her son & 
daughter A their children, the daughter knew of an 
application by the son for a loan fr'om the trustees 
of part of the trust moneys upon his personal 
security, <fe that the trustees were willing to make 
the loan with the consent of her mother, the tenant 
for life, & that the loan was in fact afterwards 
made. The daughter objected to the loan in hei* 
communications with lior mother, but did not 
otherwise oppose it, A had not any communication 
with the trustees on the subject : — Held : (1) this 
was not such acquiescence on the part of the 
daughter to the loan as to preclude her from 
charging the trustees with the breach of trust in a 
suit instituted seven years after the transaction 
took place ; (2) the daughter was not precluded 
from so charging the trustees by the fact that she 
knew that the mother had (untruly) stated to her 
son that she, the daughter, had consented to the 
loan, such statement of the daughter’s consent 
never having been communicated to the trustees 
or constituted any part of the sanction or authority 
under which they acted.— Phillipson v. Gatty, 
Gatty V. Phillipson (1848), 7 Haro, 616 ; 12 

L. T. O. S. 445 ; 13 Jur. 318 ; 68 E. R. 213 ; on 
appeal (1850), 2 11. A Tw. 459, L. C. 

Annotations : — Generally, Mentd. Norris v. Wriffht (1851/, 14 

Beav. 291 : Tie Masslngberd 'a Settlmt., Clark v. Trelawncy 

(1890), 03 L. T. 296. 

4496. — .] — Where an express trust 

is established, more lapse of time, if not coupled 
with other circumstances rendering it unjust to 
give relief, will not, apart from any Statute of 
Limitations, bar the claim of a cestui que trust. — 
Rochefoucauld v. Boustead, [1897] 1 Ch. 196; 
66 L. J. Ch. 74 ; 76 L. T. 602 ; 46 W. R. 272 ; 13 
T. L. R. 118 ; suh nom. Be la Rochefoucauld 


V. Boustead, 41 Sol. Jo. 166, C. A. ; subsequent 
proceedings, [1898] I Ch, 650, C. A. 

Annotations: — Refd. lie Gallard, Ex p. Gallard, [18971 2 

Q. B. 8 ; Brooke v. Muokloatou, [1909] 2 Ch. 619 ; Taylor 

V. Davioa, [19201 A. C. 636. Mentd. Isaacs v. Evans (1899), 

16 T. L. R. 113. 

4497. Right of beneficiary coming Into 

possession.] — Hawkins v. Gardiner, No. 4328, 
ante. 

4498. Effect on other cestuis que trust.] — Story 
V. Gape, No. 4051, ante. 

Loss of right to account.] — Ree Equity, Vol. 
XX., pp. 278-279, Nos. 380-390. 

4499. Thirty years.] — The bill alleged a 

breach of trust by deceased tenant for life under 
a settlement, in the application to the liquidation 
of a charge on the settled estates of the proceeds 
of part of such settled estates, whUe there was in 
his hands, as personal representative of t he settlor, 
personal estate of such settlor primarily applicable 
to the liquidation of the charge. The answer 
of the personal representative of deceased tenant 
for life asserted the tmst to have been duly 
re^larly performed by such tenant for life, & as 
evidence thereof set forth references to the accounts 
rendered of the settlor’s personal estate by his 
representative, deceased tenant for life, to the 
Stamp Office. Pltfs. did not amend their bill 
to meet the primd facie case thus set up by deft. : 
— Held : the alleged breach of trust having taken 
place, if at all, at least thii*ty years back, pltfs. 
were not, under the circumstances, entitled to an 
account of the settlor’s personal estate. — M orris 
V. Morris (1858), 28 L. J. Ch. 329 ; 32 L. T. O. S. 
84 ; 4 Jur. N. S. 964 ; 0 W. R. 427 ; ajfd. on other 
grounds, 2 De G. & J. 323, L. JJ. 

4500. Twenty years — Accounts settled & 

not challenged.] — (1) Even where Stat. Limitations 
does not apply, the ct. will not entertain a suit by 
a cestui que trust, instituted for the purpose of 
challenging the accounts settled by his trustees, 
when the accounts & matt^ei's ha<i been investigated 
twenty years before, & he had every opportunity 
of going into them. 

(2) Lapse of time alone will be a sufficient bar 
to such a suit. — B right v. Legerton (No. 1) 
(1860), 29 Beav. 60 ; 29 L. J. Ch. 852 ; 3 T/. T. 
205 ; 24 J. P. 772 ; 6 .Tur. N. S. 1179 ; 8 W. R. 
678 ; 54 E. R. 648 ; affd. (1801), 2 De G. E. & J. 
606, L. C. 

Annotations: — Refd. Carey v. Cuthbert (1873), 22 W. R. 

2i9 ; lie Cross, Harstoii v. Tenlson (1882), 20 Ch. D. 109 ; 

Roohofoucjauld v. Boustead, [1897] 1 Ch. 190. Mentd. 

Smith V. Blakey (1867), L. R. 2 Q. B. 326 ; Massey v. 

Allen (1879), 13 Ch. D. 558. 

4501. Sufficiency of lapse of time alone.] — 

Bright v. Legerton (No. 1), No. 4500, ante. 

Necessity for knowledge of facts.] — See Equity, 
Vol. XX., pp. 529-632, Nos. 2613-2534. 

4502. Failure to enforce regular payment — 
Annuity — No laches.] — An annuitant is not guilty 
of such laches as would disentitle her to recover 
arrears of her annuity merely on the ground that 
she has not actively enforced tlio performance of 
the duty of the trustees to pay her such annuity 
regularly. — Re Rix, Rix Rix (1912), 56 Sol, Jo. 
673. 

Acquiescence.] — See Sub-soct. 5, A., ante. 

Condonation.] — See Sub-soct. 6, A., ante. 

Trusts affecting real property.] — See Limitation 
OP Actions, Vol. XXXII., pp. 460-471, Nos. 
1315-1349. 


of direct trust length of tinjo does 
not bar. — S cott n. Knox (1841), 4 
I. Eq. R. 397.— IR. 

0 .] — ScmTi.ZK V. Tod, [1913] 

A. C. 213.— SCOT. 

J. — VOL. XLin. 


d. Necessity for knowledge of facts — 
Delay withovt knowledge no laxhes .] — 
Mack v. Mack (N. S.) (1894), 23 S. C. R. 
146.— CAN. 

e. .] — Whore there is a 


continuing & subsisling trust, & the in- 
heritor is ignorant of the facts con- 
stituting the fraud, he is not barred of 
relief by length or time. — Mkdlicott v. 
O'Donel (1809), 1 Ball«cB. 156.— IR. 

T T T 
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Tbusts and Teustees, 


Sect 4. — Limitations on liahUUy of trustees : Svb- 
sect 7, A. j5. ; sttb-aecL 8, A, J&Q 

Lapse of time as evidence of acquiescence.] — 
See Nos. 4447-4440, ante. 

Lapse of time as bar to relief against personal 
representatives of trustee.] — See Executoks, Vol. 
XXIV., pp. 629-631, Nos. 6666-6579. 

Charities.] — See Charities, Vol. VIII., pp. 363- 
366, Nos. 1498-1619. 

B, Limitation of Actions, 

See Trustee Act, 1888 (c. 59), s. 8. 

Whether trustees entitled to plead statute.] — 
See Limitation op Actions, Vol. XXXII., pp, 
491-608, Nos. 1626-1677. 

Trustees for payment of debts.] — See Limti’a- 
tion op Actions, Vol. XXXII., pp. 608, 609, 
Nos. 1678-1686. 

Purchasers from trustees.] — See Limitation op 
Actions, Vol. XXXII., pp. 470, 471, Nos. 1346- 
1349. 

Mortgagees as trustees.] — See Limitation op 
Actions, Vol. XXXII., pp. 481, 482, Nos. 1448- 
1464. 

Effect of fraud.] — See Limitation op Actions, 
Vol. XXXII., pp. 520-629, Nos. 1762-1836. 

Effect of mistake.] — /S'cc Limitation of Actions, 
Vol. XXXII., p. 618, Nos. 1768-1761. 

Application of statute to charities.] — See 
Charities, Vol. VIII., pp. 263-266, Nos. 1498- 
1619. 

Loss of right to account.] — See Equity, Vol. 
XX., pp. 278, 279, Nos. 380-390. 


Sub-sect. 8. — Contribution or Indemnity 
from Co-Trustees. 

A. Contribution, 

4503. Liability of co-trustees to contribute — 
Breach by all trustees — Action brought by repre- 
sentatives of deceased trustee.] — The exors. of 
deceased trustee may file a bill against the sur- 
viving co-trustees of their testator for the pur- 
pose of making them contribute their shai'e towards 
making good the loss occasioned to the trustees bv 
a breach of trust committed by all the trustees, cl 
it is not necessary to make the trustees parties. — 
Robinson v, Evans (1843), 7 Jur. 738. 

4504. .] — Elvidge v. Bedling- 

ham (1893), 37 Sol. Jo. 600. 

4505. Action against representatives 

of deceased trustee.] — Two trustees in breach of 
trust invested trust funds in partly paid shares 
of a CO. Some years after the death of one trustee, 
the survivor, who had made every reasonable effort 
to dispose of the shares, but without success, 
paid a call of £800 os a contributory in the liquida- 
tion of the CO. : — Held : deceased trustee’s repre- 
sentatives, though not liable to the co. for the call, 
were liable to the surviving trustee for contribu- 
tion. — Jackson v, Dickinson, [1903] 1 Ch. 947 ; 
72 L. J. Ch. 761 ; 88 L. T. 607 ; 19 T. L. R. 350. 

4506. Bankrupt trustee obtaining 

certificate — Not liable to contribute.] — Wilson v, 
Goodman (1846), 4 Hare, 64 ; 4 L. T. O. S. 811 ; 
67 E. R. 668. 

Annotation : — Refd. Rashdall v. Ford (1866), L. R. 2 Eq. 

760. 

4507. Trustee not interfering in execu- 

tion of trusts — Inquiry ordered as to amount of 


contribution.] — ^Where trustees incur, by reason of 
their neglect of duty, a joint liability, & the liability 
is discharged by one of them, he is entitled to con- 
tribution from his co-trustee. 

But when the trustee against whom it was sought 
to enforce the contribution had never interfered 
in the execution of the trusts, & there were cir- 
cumstances to show that the other trustee had the 
entire management of the trusts, the ct. granted 
an inquiry as to the amount of contribution to be 
paid to petitioner. — ^W orthington v, Pakenham 
(1851), 17 L. T. O. S. 224, L. 0. 

4508. Defences severed — One set of 

costs only obtained.] — Two trustees, A. & B., were 
ordered to pay a sum of money into ct. ; this was 
paid by A. alone. They had severed in their 
defences & obtained but one set of costs. B.’s 
share of the costs was ordered to be paid to A. 
by way of contribution. — P rince v, Hine (No. 2) 
(1869), 27 Beav. 345 ; 64 E. R. 136. 

4509. ,] — Prime v, Savell, [1867] 

W. N. 227. 

Annotation: — Distd. ChllUn^ortli v. Chambers (1896), 13 

R. 787. 

4510. .] — Ohilungworth v. Cham- 

bers, No. 4623, post. 

4511. ,] — Where a trustee, to whom 

his co-trustee had in 1885 handed over a sum 
of money to be invested in accordance with the 
terms of the settlement, leaving the management 
of the trust to him, gave the money to an outside 
broker for investment, who misappropriated a 
portion of the same so that it was irrevocably lost 
in 1888, both trustees were held liable for the lost 
trust money, & the active trustee was, on the 
authority of Chillingworth v. Chambers^ No. 4623, 
posit declared to be entitled to contribution from 
the passive trustee. — R obinson v. Harkin, [1896] 
2 Ch. 416 ; 66 L. J. Ch. 773 ; 74 L. T. 777 ; 44 
W. R. 702 ; 12 T. I.. R. 476 ; 40 Sol. Jo. 600. 

4512. Whether cestuis que trust necessary 

parties to action.] — J esse v. Bennett, No. 4409, 
ante. 

4513. Right to Inquiry as to proportion.] — In 

an action by A. against his trustees, B. & C., to 
make them jointly & severally liable for the loss 
occasioned by an investment on insufficient security, 
in breach of trust, of the trust fund, B. in his state- 
ment of defence & counterclaim, claimed contribu- 
tion from C., as the trustee primarily liable for 
the alleged breach of trust, if estabLished. The 
defence was delivered to C., but there was no order 
that that should be sufficient notice. A decree 
for an account & payment having been made 
against B. & C. : — Held : B. was entitled to an 
inquiry how & in what proportions, as between 
B. & C., the sums ordered to bo paid to A. should 
be borne & paid.— B utler v. Butler (1880), 14 
Ch. D. 329 ; 49 L. J. Ch. 742 ; 42 L. T, 728 ; 28 
W. R. 826. 

AnnoUUion : — Refd. Sawyer v. Sawyer (1885), 28 Ch. D. 

596. 

Trustees In bankruptcy.] — See Bank- 
ruptcy, Vol. IV., pp. 238, 234, Nos. 2188-2190. 

4514. .] — When two trustees are jointly 

& severally liable to make good a trust fimd, pltf. 
may recover the whole from either of them, & 
the one who pays the whole is entitled to contribu- 
tion as against the other (Romilly, M.B.). — 
Birks V. Micklethwait (1864), 33 Beav. 409 ; 83 
L. J. Ch. 610 ; 10 L. T. 86 ; 10 Jur. N. S. 302 ; 


PART VII. SECT. 4, SUB-SEOT. 8.— A. 

4605 i. Liability of co-trugtees to con- 
tribute — Breach by all trustees — Action 
against repremntcUives of deceased trus- 
tee ,] — OoLLiNOS r. Wadk, [1903] 1 I. R. 


89.— IR. 

46091. ) — ^When trustees 

Incur, by’reason of their default, a Joint 
liability, which is discharged by one of 
them, he Is entitled to contribution from 


his co-trustee. — Worthington v. Pak- 
enham (1881), 8 Ir. Jur. 221. — IR. 

46141. .] — OampbbUi V. 

SCLANDEBS (1896), 18 N. Z. L. R. 767. 

— N.Z. 



ion 
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12 W. B. 606; 66 E. B. 426 ; on appeal^ 84 
L. J. Ch. 362, L. 0. 

Annotation Reid. Mioklethwalte v. Wlnstanley (1864), 84 
L. J. Oh. 281. 

4515. .] — ^When a decree has been made 

against an exor,, & the estate of deceased exor., 
to make good a breach of trust, payment by the 
surviving exor. of the whole amount due is a com- 
plete discharge of deceased exor.’s estate, & it is 
not competent for the ct. to enforce payment 
against deceased exor.’s estate in order to establish 
contribution. — Micklethwait v, Winstanley 
(1864), 6 New Rep. 204 ; 34 L. J. Ch. 281 ; 11 
L. T. 682 ; 13 W. R. 210, L. JJ. 

4516. .] — In a suit relating to the validity ] 

of the removal of a pastor, the trustees were ordered 
to pay the costs. They paid them out of the 
charity funds ; but, upon an information by the 
A.-G., they were ordered to replace the amount. 

They must obtain such relief as they are entitled 
to against the representatives of those persons who 
ought to contribute towards the repayment of the 
fund (Romilly, M.R.). — A.-G. v. Dafoaiis (1864), 
33 Beav. 621 ; 28 J. P. 726 ; 10 Jur. N. S. 966 ; 12 
W. R. 363 ; 65 R. R. 609. 

4517. .] — Fletcher v. Green, No. 4112, 

ante, 

4518. .] — H. C. ^ T., trustees, invested a 

sum on mtge. The security turned out to be 
insufficient, & a loss was sustained. In a suit 
instituted by the beneficiaries it was declared 
that T., C. & her husband, Sl the estate of H. were 
Jointly liable to make this loss good, numerous 
orders were made directing C. & her husband & T. 
to pay certain sums into ct., <fe eventually pltfs.. 
who wore the trustees of a settlement which com* 
prised certain portions of 11. ’s estate, paid the 
whole sum into ct. Pltfs. then sued T. for his 
one-third contribution, & obtained judgment, but 
by reason of his insolvency, recovered nothing. 
They then sued Mr. & Mrs. C. for half contribu- 
tion. There was an arrangement between the 
trustees that Mr, & Mrs. C,, who were resident 
abroad, should not be troubled about the trusts, 
&, as a fact, they did nothing therein ; — Held : 
this was no bar to contribution. — Bacon v. 
Camphausbn (1888), 68 L. T. 851. 

4519. .] — By an order made on further 

consideration, funds were carried over to “ the 
account of the perpetual annuity of deft. &; her 
issue,” with a direction to pay the dividends 
thereon to deft, for life. Deft, charged her interest 
in this fund, & the incumbrancers obtained stop 
orders thereon. Subsequently it was discovered 
that at the time the order was made deft, was 
jointly severally liable with testator for breaches 
of trust which had been wholly made good out of 
testator’s estate. The order was made in the 
presence of pltf., who was not at the time aware 
of deft.’s liability in respect of the breach of trust. 
On a motion by pltf. to obtain contribution from 
deft, to the extent of a moiety of this liability, & 
to have this claim satisfied out of the funds carried 
over to deft.’s separate account, notwithstanding 
the stop orders : — Held : though deft, was liable 
to contribute towards making good the loss 
occasioned by her breach of trust, & could take 
nothing beneficially from testator’s estate until 
she had done so, still, as between pltf. &: the incum- 
brancers, the matter was res judicatui & the 
incumbrancers were entitled to priority over the 
claim now made for contribution for breach of 


teust. — Re Eyton, Bartlett v. Charles (1890), 46 
p. 468 ; 69 L. J. Ch. 733 ; 63 L. T. 336 ; 39 
W. R. 136. 


At^taiions .‘—Qomd.'EAg&r v. Plomley, [19001 
Thompson v. Thompson, [19231 2 Ch. 205. 
Storey, [1911] 1 Ch. is. 


4520. Service of notice of contribution — On 
person out of jurisdiction— When R. S. C., Ord. 11, 
J** 1 (g) applicable.]^ — Where, in an action by a 
cestui que trust against the survivor of two trustees 
for breach of trust, deft, applied under R. S. O., 
Ord. 11, r. 1 {g)t for leave to serve the legal personal 
representative, resident in Ireland, of deceased 
trustee, as being a “ necessary or proper party ” 
to the action, with a third jiarty notice issue under 
R. S. C., Ord. 16, r. 48, & claiming contribution ; — 
Held : R. 8. C., Ord. 11, r. 1 (g)^ had no application 
to a third party notice for contribution, unless 
scnible, there were at least two contributors one of 
whom was within the jurisdiction ; & contribution 
from a single contributor was not one of the cases 
mentioned in that Ord. in which service of a 
writ out of the jurisdiction could be allowed. — 
McCueane V. Gyles, [1902] 1 Ch. 287 ; 71 

L. J. Ch. 183 ; 86 L. T. 1 ; 60 W. R. 376 ; 46 Sol. 
Jo. 176, C. A. ; subsequent proceedings^ [1902] 
1 Ch. 911. 


Annotationa : — Mentd. Barclays Bank u. Tonn [1923] 1 
K. B. 221 ; Akfc. Ocean v. Harding:, [1928] 2 K. B. 371. 


B. Indemnity, 

4521. Trustee deriving benefit from breach — 
Liability to Indemnify co-trustees — Bond taken as 
Indemnity — Right to sue on bond.] — A. being 
trustee with B. of a legacy of £10,000 applied to 
B. to be allowed to employ it in his private 
hmsiness ; B. gave his consent, on receiving from 
A. a bond of indemnity with the following con- 
dition, that if A., his heirs, exors., etc., should, 
at all times, save, defend, &; keep harmless & 
indemnified 13., his heirs, etc., from all manner of 
actions, suits, causes of action & suit, proceedings, 
claims, demands, loss, costs, charges, damages 
& expenses whatsoever, which should or might 
be brought, commenced, prosecuted, or made 
against them, or which they should bear, pay, 
suffer, sustain, expend, or be put imto by reason of 
the legacy, or the interest thereof, or on account 
of A.’s being permitted to hold the same, the 
obligation was to be void. The legacy not having 
been accounted for or paid by A. to i he cestuis que 
trust, the latter filed a bill against the exors. of 
A. & B.. & obtained a decree, which declared that 
A. & B. had become jointly & severally liable to 
make good the legacy, & ordered them to do so. 
A charge had l)eon carried in against the estate 
of B., but no sum had been paid with the exception 
of £10 for costs of suit : — Held : the bond was not 
illegal, the representative of B. was entitled to 
recover from the representative of A. £10,000 
with interest & costs of suit. — WARWICK v, 
Richardson (1842), 10 M. & W. 284 ; 11 L. J. Ex. 


361. 

AnnotoHona : — Refd. Smith v. Howoll (1851), 6 Exoh. 730 ; 
Gorsuoh V. Cree (1860), 8 C. B. N. S. 574 ; Re British 
Provident Life Sc Fire Aasce. Soo. (1862), 7 L. T, 234 ; 
Re British Provident Life & Fire Ajssoo. Co., Anglo - 
Australian Assco. Co.’s Case, Teeto’s Oasq, Ilnnmey’s 
Case (1804), 4 New Rep. 48 ; Taylor v. Chlohester & 
Mldbnrst Ry. Co. (1867), L. R. 2 Exch. 356. 

4522. Promissory note & deposit of 

title deeds as Indemnity.] — Where one of two co- 
trustees sold out £1,000 stock, part of the trust 
fund, & lent it to her co-trustee, receiving at the 


PART VII. SECT. 4, SUB-SECT. 8.— B. 

f. New trustee ordered to refund money erroneously paid by co-irustee — Action against represeniaiires of deceived trustee .^ — 
OoiLVY V. NoawxLL (1850), 12 Dunl. (Ot. of Sess.) 940 ; 22 Sc. Jnr. 412.— SCOT. 
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Trusts and Trustees, 


Sect. 4. — Limitations on lidbilUy of trustees : Sub* 
sect. 8, B. ; sub-sect. 9, A.] 

same time a promissory note, & a deposit of the 
title deeds of certain freeholds : — Held : the lands 
became, not a security for the trust moneys, but 
a personal indemnity to the holder of the deeds. — 
Groom v. Booth (1853), 1 Drew. 648 ; 1 Eq. Rep. 
182 ; 22 L. J. Ch. 901 ; 21 L. T. O. S. 253 ; 17 
Jur. 927 ; 1 W. R. 423 ; 01 E. R. 661. 

Consd. Francis v. Francis (1854), 6 Do G. M. 

CZf (jr« lUo • 


4523. — Trustee-beneficiary.] — (1) The 

rule as to the right of a trustee to contribution 
from his co-trustee for loss occasioned to the trust 
estate by a breach of trust for which both are 
equally to blame does not apply where one of the 
trustees is also a cestui que trust & has received, as 
between himself & his co-trusteo, an exclusive 
benefit by the breach of trust : in that case the 
rule to be applierl is that under which the share or 
interest of a cestui que trust who has assented to & 
profited by a breach of trust has to bear the whole 
loss ; & the trustee who is a cestui que trust mu.st 
therefore indernnify his co-trustee to the extent 
of his share or interest in the trust estate, &; not 
merely to the extent of the benefit he has received. 

Pltf. <fc deft., the trustees of a will, invested 
certain trust funds, part of the trust estate, in 
securities of a description authorised by the will. 
Pltf. while a trustee, became also entitled as a 
beneficiary to a share of the trust estate. The 
investments, some of which were made before & 
others after pltf. became a beneficiary, turned out 
insufficient, & pltf. & deft, were declared jointly & 
severally liable to make good the loss to the trust 
estate. The whole of the loss was made good out 
of pltf.’s share of the trust estate, which share 
exceeded the amount of the loss ; — Held : pltf. 
had no right of contribution from deft, in respect 
of any part of the loss. 

(2) Suppose a cestui que trust in remainder to 
induce his trustees to commit a breach of trust 
for the benefit of the tenant for life — perhaps his 
own father or mothei' — can such a remainderman 
compel the trustees to make good t}:e loss or 
resist their claim to have it made good out of his 
interest when it falls in, if some other cestui que 
iru^t compels them to make the loss good ? T 
apprehend not ; & yet, in the case supposed, the 
cestui que trust in remainder might not himself 
have derived any benefit at all from the breach 
of trust (Bindley, I^.J.). — ChilTiIngworth v . 
Chambers, [1890] 1 Ch. 085 ; 66 L. J. Ch. 343 ; 74 
L. T. 34 ; 44 W. R. 388 ; 12 T, L. R. 217; 40 
Sol. Jo. 294, C. A. 


Anno^iom :~/t8 to (1) Refd. Robinson v. Harkln, [1895] 
u. Grant, [1900] 1 Q. B. 88. As to 
Fl^hor V. Collls, 11905) 2 Ch. 24 ; Re Rhodesia 
Partrldfire v. Rhodesia Goldnelds, [1910] 1 
Ch. 239. Generally, Re!d. Slade v. Chalnc, [1908 J 1 Ch. 
522. 


4524. .] — Baynard v. Woolley, 

Wearing v. Baynard, No. 4602, post. 

, _:r — : r*] — by his will, gave a legacy 

to Mm. W., female deft., which legacy was on her 
marriage settled in the usual way, being then still 
unpaid, testator’s estate being very deficient. 
Afterwards Mrs. P., the widow of testator, bv her 
\^1 directed her trustees to pay & make goo j, out 
of her assets, all the legacies given by her late 
husband, “ upon condition that all parties con- 
cerned should abstain from requiring any claim 
against her late husband’s estate, etc., & should 
also execute any releases which her husband’s 
^ors. might require in respect thereof.” Mrs. 
P. s estate being ample, female deft.’s legacy was 
ready to Ire paid, but the exors. required the 


discharge of thi'ee trustees of Mrs. W.’s settlement. 
There was at that time but one trustee. Mr. W. 
procured deft. A. Sc another person to be ti*ustees ; 
& the legacy having been paid to the solr. of all 
three trustees, he paid it over to deft. A., who 
immediately misapplied it, by suffering W. to 
convert it to his own use. On the present bill 
filed by the other two trustees against A. & Mr. & 
Mrs. W. to have the fund brought back : — Held : 
they had a right to have ibo whole fund replaced 
by A., & not for contribution only. — Gray v. 
Addison (1860), 2 Jur. N. S. 062. 

4526. .] — Two trustees advanced to 

a builder money on mtge. of land <te houses thereon. 
The land had belonged to deft., one of the trustees, 
& part of the money advanced was applied by the 
builder in payment of the price of the land Sc of 
other money due from him to deft. The other 
trustee filed a bill against deft., alleging that the 
security was insufficient. Sc asking that the security 
might be realised, & that deft, might make good 
any deficiency : — Held : pltf. had no equity 
to make his co-trustee primarilv liable. — Butlfr 
V. Bttti^er (1877), 7 Ch. D. 116 ; 47 L. J. Ch. 77 ; 
37 L. T. 518 ; 20 W. R. 85, C. A. 

Annotations : — Refd. Blytli V. Flad^ato, Morgan v. Blyth, 

Smith V. Jfivth. [18911 I Ch. 337 ; Chlllinguorth v. 

ChamburH, [1890] 1 Ch. G85 ; Jackson v. Dickinson, [1903] 

1 Ch. 917. 

4527. .] — A husband’s liability for his 

wife’s breaches of trust extends to breaclics of 
trust arising from negligence, & is not confined to 
losses caused by her active misconduct. Where 
there are two trustees & the management of the 
trust is left in the liands of one, Sc the acting 
trustee commits a breacli of trust, the passive 
trustee is not entitled to an indemnity from the 
acting trustee, unless there are some special 
circumstances, as where the acting trustee is the 
solr. for the trust, or lias derived a personal 
benefit from tlie breach of trust. — B ahin v. 
Hughes (1886), 31 Ch. D. 390 ; 55 L. J. Ch. 472 ; 
64 L. T. 188 ; 34 W. R. 31 1 ; 2 T. L. R. 276, C. A. 
Annotations: — Consd. Re Partington, Partington v. Allen 

(1887), 57 L. T. 654. Apld. Bacon v. Caniphanson (1888), 

58 L. T. 851 ; Elvidgo v. Bellingham (1893), 37 Sol. Jo. 

600 ; Robinson v. Harkin, [1896] 2 Ch. 415 ; Re 'rm*ner, 

Barker v. Ivlmcy, [1897] 1 Ch. 530. Refd. Blyth r. 

Fladgate, Morgan u. Blyth, Smith v. Blyth, [1891) 1 Ch. 

337 ; Chllliugworth v. Chambors, [18961 1 Ch. 685 ; 

Re Taylor, Atkinson v. Lord (1900), 81 L. T. 812. 

4528. .] — Baird, Baird v. Stave- 

ley Hill, No. 4554, post. 

4529. Death of trustee — Independent right 

to recover lost fund — Against partners of trustee 
misapplying fund.] — Deft. Sc A. were joint trustees 
of a settled fund. A. being a member of the firm of 
solrs. acting in tlie management of the trust. A. 
received the ]iroceeds of sale of part of the trust 
funds as sob*. Sc misapplied them, Sc the moneys 
were lf»st. After the death of A. an action was 
commenced against deft, as the surviving trustee 
claiming a declaration that ho was liable to pay 
pltf. the sum so misapi>licd. 

Deft, obtaineti an order under R. S. C., Ord. 16, 
r. 48, for lca\ e to serve a third party notice on the 
surviving partners of the firm of solrs. claiming 
to be indemnified against liability in the action. 
On motion to discharge the order : — Held : this 
was not a claim to indemnify deft, against pltf.’s 
claim in the action within R. S. C., Ord. 16, r. 48, 
the right of deft, to recover from the surviving 
partners a sum equal to the lost trust fund being 
an independent right Sc not one depending on the 
liability of deft, in the action. — Wyn^te v. Tempest 
[1897] 1 Ch. 110 ; 06 B. J. Ch. 81 ; 76 B. T. 624 ; 
46 W. R. 183 ; 13 T, I.. R. 128 ; 41 Sol. Jo. 127 ; 
subsequent procrediugs, 13 T. L. R. 360. 
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4630. Trustee-beneficiary procuring breach — 
Liability to Indemnify co-trustees.] — Chilling- 
worth V. Chambers, No. 4623, ante. 

4531. Trustees ordered to replace fund — Trustee 
falling to perform decree — Right of trustee to sue 
co-trustees for indemnity.] — In a suit, C. v. T., 
instituted by two of thi*ee parties entitled to the 
corpus of a trust fund after the death of their 
mother, the tenant for life, one of pltfs. being an 
infant, against the tliree trustees, who had been 
guilty of a breach of trust, L., the mother, being 
one of defts., a decree was made, ordering the 
realisation payment of the misapplied trust 
funds by the trustees. J., one of the trustees, 
being in contempt of ct. for disobedience to the 
decree, filed liis bill against his two co-trustees, & 
L. & her three children, stating the decree in C. 
V. y., cVe insisting, as against L., that she was in 
fact the author of all the breaches of trust com- 
jdained of in that suit, & had, as extiix. of testator, 
retained & misapplied to her own use ceitain parts 
of testator’s residuary estate, which ought to have 
come to the trust funds, <S£ ought tlierefore to come 
in aid for the reimbursement of the trust estate, & 
that his co-trustees had imposed on liim ; & pray- 
ing {171 ter alia) that he might be reimbursed, as far 
as might be, out of the interest coming to the tenant 
for life, from the consequences of the breach of 
trust of which he had been guilty through her co- 
operation ; <fe generally, that ho might be indemni- 
fied by defts : — Held : the second suit arose out 
of the exigency of the first suit-, & embraced 
objects not touched by the decree in the first suit, 
but consistent therewith, & was not in the nature 
of a bill of review, 6c ought not to be taken oil* the 
file by reason of the leave of the ct. not having 
been previously obtained for the pm'pose of filing 
the bill. — Tayt.or v, Taylor (1849), 1 Mac. 6l 
G. 397 ; 1 II. & Tw. 437 ; 47 E. R. 1482, L. C. 
AnnoUition : — Mentd. Turner r. Topper (1877), 46 L. J. Cli. 

703. 

4532. Promise by trustee to Indemnify co- 
trustecs —Validity of promise.] — A promise by one 
of several trustees to do his own duty A to absolve 
the othei’S from fjei’forming their joint duty is a 
contract which cannot bo relied upon by them 
against liim, 6c even if such a contract is proved the 
law will take no notice of it. — B elemorio v. 
Watson (1885), 1 T. L. R. 241, O. A. 

4533. Liability for costs of co-trustees — Costs 
due to breach by trustee liable to indemnify.] — 
B. entered into partnership with A. under an 
agreement to take the estate 6c slock of A. at a 
valuation. I’he property was valued & the articles 
executed, but C., who prepared the articles & gave 
the notes of the property to the valuer, concealed 
the fact of his having a mtge. on the estate for 
£860 previously advanced by C. to A. A. having 
become bkpt., his partner 11. filed a bill praying 
that t’.’s mtge. might be postponed to his own 
claim, 6c a decree was made to that effect. The 
£850 advanced by C. having been advanced by him 
out of trust moneys in the hands of himself & his 
co-tiustec, the costs of the co -trustee were ordered 


to be paid by pltf. & recovered against C. — 
Stebry V, Combs (1871), 40 L. J. Ch. 696 ; 26 
L. T. 10 ; 19 W. R. 064. 

4534. .] — It is well established that 

the trustee who is primarily liable is not only bound 
to indemnify his co-trustee against the amount 
which he has to pay to the estate, but is also liable 
for the costs of his co-trustee (Cozens-Hardy, 
L..T.). — The Millwall, [1906] P. 166 ; 74 L. J. P. 
82 ; 63 W. R. 471 ; 21 T. L. R. 346 ; suh 7iom. 
Gaselee V. Darling, The Millwall, 93 L. T. 
429 ; 10 Asp. M. L. C. 113, C. A. 

Annotations : — Mentd. The Scacombe, The Devonshire, 
11912J P. 21 ; Colchester Corpn. v. Gopp (1913), 11 L. G. 
K. 349 ; The Devonshire & the .St. Winifred, 11913] P. 
13 ; The Adriatic (1915), 85 L. J. P. 12 ; The Wellington 
(1915), 32 T. L. R. 49. 

Liability of solicitor trustee.] — See Solicitors, 
Vol. XLIL, pp. 123, 124, Nos. 1192-1197. 


Sub-sect. 9. — Indemnity From Beneficiaries. 

A. In General. 

See Trustee Act, 1925 (c. 19), s. 62. 

4535. Right against interest of beneficiary in 
trust estate — Beneficiary concurring in breach.] — 

Where a trustee errs in the management of the 
trust, yet if he goes out of it with the approbation 
of the cestui que trust, it must be first made good 
out of the person’s estate wdio consented. — 
Trafpohd V. Boehm (1746), 3 Atk. 440 ; 26 E. R. 
1064, E. C. 

Annotations: — Reid. Chllliuffworth r. Chambers, [1890] 1 

Ch. 685 ; Moxham v. Grant, [1899] 1 Q. B. 480. Mentd. 

Boehm v. Clarke (1804), 9 Vos. 580 ; Pearson v. Lane 

(1809), 17 Ves. 101 ; Barlow r. Salter (1810), 17 Ves. 

479 ; Lepino v. Forard (1831), 2 Russ. M. 378 ; Green- 
wood V. Vordon (1853), I K. & J. 74 ; R. v. Harrop (1856), 

20 J. P. 027 ; Fletcher v. Collis, [1905] 2 Ch. 24. 

4536. .] — Trustees, who, with the 

concurrence of the tenant for life, had committed 
a breach of trust, by lending the trust moneys on 
an improper security, were directed to replace the 
amount, 6c to reimburse themselves out. of the life- 
interest of the tenant for life : — Held : they were 
not entitled to charge interest on the money re- 
placed by them, from the time of replacing it to the 
time of the repayment, out of the life interest. — 
Monk r. Drxjce (1834), 4 L. J. Ex. Eq. 61, 

4537. .] — (1) A trustee who stands by 

& sees a breach of tnist committed by bis co- 
trustec becomes responsible for that breach of 
trust. 

Testator bequeathed to his partner & to B., his 
personal estate, upon trust to invest the same, for 
the benefit of his wife & cliildren. Both the exors. 
proved the will, & the surviving partner retained 
testator’s moneys in the trade, which were lost. 
B. took no active part in the trusts, but was cogni- 
sant of the breach of trust, & took no proceedings 
to prevent it : — Held : B. w^as responsible for the 
consequences of the breach of trust. 

(2) The interest of a cestui que trvM, who concurs 
with a trustee in a breach of trust, is liable to 
indemnify the trustee. — Booth v. Booth (1838), 1 


PART VII. SECT. 4, SUB-SECT. 9.— A. 

4536 I. Uiglit against interest of bene- 
ficiary in trust estate — Beneficiary con- 
curring in breach .] — A bond was 
settled on B. for life, remainder to 
ala wife M., for life, remainder to their 
children. The tnistees permitted B. 
to receive the produce of the fund, & 
invest it in the purchase of a leasehold 
Interest, not justified by the trusts of 
the settlement. B. having died, M. 
with a knowledge of all the facts 
continued to receive the rents of the 
leasehold, which produced a larger 


income than could have been derived 
from a proper Investment, M. having 
died, & the leasehold having expired, a 
suit was instituted to compel the 
representative of the surviving trustee 
to pay to the children the amoxmt mls- 
applJod : — Held : the trustee had not 
a right to bo Indcmnifled out of the 
assets of M. to any greater amount than 
the exces-s of the rents received by her 
over what would have been the produce 
of the fund If rightly Invested. — 
Bentley v. Robinson (1869), 10 I. 
Ch. R. 287.— IR. 


453511. .] — Trustees under 

a marriage contract Impropeily 
invested funds of the trust iu the 
purchase of stock in an unlimited 
joint stock banking co. The liferen- 
trix of the fund afterwards approved of 
the Investment. The co. having gone 
Into liquidation : — Held : a trustee had 
no claim of relief agatnf-t the liferontrlx 
even to the extent of her interest in 
the trust funds.— City of Glasgow 
Bank v. Pabkhubst (1880), 7 R. 
(Ct. of SCBB.) 749 ; 17 So. L. R. 554.— 
SOOT. • 
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Trusts and Trustees. 


Sect 4. — JAmitatiom on liability of trustees : Sub- 
sect 9t ^0 

Beav. 126 ; 8 L. J. Oh. 39 ; 2 Jur. 938 ; 48 E. B. 
886. 

Annotations Refd. Stiles v, Guy (1849), 1 H. & Tw. 523 ; 
Blakely v. Blakely (1856), 24 L. T. O. S. 322 ; ChilUiig- 
worth V. Obambers, [1896] 1 Cb. 685. I 

4588. .] — The trustee of a marriage 

settlement concurred in a breach of trust, by lend- 
ing the fund to the husband on a security not 
warranted by the settlement : — Held : the repre- 
sentatives of such trustee could maintain a bill 
against the husband & other ceaiui que trust t for 
the restitution of the fund. — 41reenwood v. 
Wakbford (1839), 1 Beav. 570 ; 8 L. J. Ch. 333 ; 

48 E. R. 1004. 

Annotation : — Reid. Re Leake’s Trusts (1803), 9 Jur. N. 8. 
453. 

4539 . j — L incoln v. Wright, No. 

4395, ante. 

4640. Right to retain income — As 

against creditors of beneficiary.] — (1) A trustee 
cannot, by contract, waive his right to resort to the 
life interest of a tenant for life, for the purpose of 
replacing a trust fund, which, in breach of trust, ho 
has lent to the tenant for life. 

(2) A trustee, in breach of trust, lent the trust 
fund to A., the tenant for life. The trustee after- 
wards concurred in a creditor’s deed, by which A.’s 
life interest was to be applied in payment of his 
debts, & the trustee received thereunder a debt due 
to him from A. Before the other creditors had 
been paid, the trustee retained the income to make 
good the breach of trust. Upon a bill filed by 
the trustees of creditor’s deed : — Held : this ct. 
would not prevent such an application. — Fuller 
V. Knight (1843), 6 Beav. 205 ; 12 L. J. Ch. 182 ; 

49 E. R. 804. 

Annotation : — Distd. Butler v. Butler (1877), 7 Cb. D. 116. 

4541, Married woman.] — Sawyer v. 

Sawyer, No. 4430, ante. 

4542. — What amounts to consent — 

Constructive notice.] — (1) To enable trustees to 
obtain an order under Trustee Act, 1888 (c. 59), 
8. 5, impounding the interest of a beneficiary in a 
trust estate to indemnify them in respect of a 
breach of trust, the beneficiary must have insti- 
gated, requested or consented in writing to an act 
or omission which is itself a breach of trust & not 


POULBTT (Earl), [1894] 1 Oh. 281 ; 03 L. J. Oh. 41 : 
69 L. T. 744 ; 42 W. B. 146 ; 10 T. L. B. 40 ; 38 
Sol. Jo. 39; 7B. 34, 0. A. 

Ar^tcd'^a — ^8 to ^1 )^^R^d. Mara Browne^ [18961 2 


Amber8f,'[1909'] 2 Cb.'3827 

4543. Breach at request of beneficiary.] — 

Lincoln v. Wright, No. 4396, ante. 

4544 , ,] — Testator bequeathed a fund 

to trustees upon trust for his sons for life, dc then 
for their children, without giving any directions 
as to investment. The trustees were about to 
invest in the funds, but were prevailed upon by the 
tenants for life to invest on mtge. for the sake 
of obtaining an increased income, & they invested 
on insufficient mtges. It was not shown that the 
tenants for life concurred in the selection of those 
particular securities. The trustees being decreed 
to make good the loss arising from the deficiency 
of the securities i — Held : the tenants for life 
respectively, & their respective life interests in 
the trust funds, were respectively liable to make 
good to the trustees the amount paid by the 
tnistees towards replacing such loss, to the extent 
of the income received by the tenants for life 
respectively from the improper investments, & 
of certain sums improperly received by the tenants 
for life respectively ouu of the capital. — Baby v. 
Bidehalgh (1855), 7 De (1. M. & U. 104 ; 3 Eq. 
Bep. 901 ; 24 L. J. Ch. 528 ; 26 L. T. O. 8. 19 ; 1 
Jur. N. 8. 303 ; 3 W. R. 344 ; 44 E. R. 41, L. JJ. 
Annotations : — Apia. Bolton V. Curre (1894), 70 L. T. 759. 

Consd. CblUlngworth v. Obambers, [1896] 1 Ch. 686 

Moxbam v. Grant, [1899] 1 Q. B. 480. Kefd. Baud v. 

Fardell (18r>5), 20 L. T. 0. S. 83 ; Griffiths v. Porter 

(1858), 2.5 Beav. 236 ; Butler v. Butler (1877), 3 Ch. I). 

6.54 ; Sawyer v. Sawyer (1885), 28 Ch. D. 695 ; Blytb v. 

Fladgate, Morgan v. Blytb, Smith v. Blytb, [1891] 1 Cb. 

337 ; Re Somerset, Somerset v. PouJott, [1894] 1 Ch. 231 ; 

Mara v. Browne, [1896] 2 Ch. 69. Mentd. Re Alexander 

Palace Co. (1883), 23 Ch. D. 297. 

4545. .] — R. was entitled absolutely 

in remainder to the trust funds of his mother’s 
marriage settlement, which she had appointed to 
him by deed, subject to her life interest. By his 
own marriage settlement R. covenanted to pay 
£10,000 to his trustees within six months after his 
mother’s death, &, in case of his death in his 
mother’s lifetime, that his exors. should pay his 


to one which only becomes a breach of trust by tiiistees during his mother’s life, £400 per annurrii 
reason of the want of care of the trustees, for to be applied as if it were income of the £10,000. 
example in the case of an investment authorised R. took the first life interest under his settlement, 
by the trust, but in making which the trustees with remainder to his wife for life. R. assigned 
commit a breach of trust they would have to show to his trustees, as security, the trust funds of his 
that the beneficiary instigated, requested or con- mother’s settlement. The trustees of the mother’s 
sented in writing to the non-performance by them settlement had notice of the assignment. R. 
of their duty. having become embarrassed, the trustees of the 

(2) Semble : if a tenant for life consents to an mother’s settlement wore induced, on the entreaty 

investment of mtge., knowing facts which show of R., his mother, & his wife, to apply a large 
the security to be insufficient in value he insures portion of the trust funds in discharge of R.’s 
the liability under trustee Act, 1888 (c. 69), s. 0 ; debts. The trustees of R.’s settlement brought 
but constructive notice by his acting by the same an action against the trustees of the mother’s 
solr. as the trustees would not be sufficient. settlement for breach of trust, claiming that they 

(3) [Trustee Act, 1888 (c. 69), s. 6] does not might replace the funds. Defts. counterclaimed 
impose on the ct. the duty in all events of impound- {inter alia) that the interest of R. & his wife in the 
ing the interest of the beneficiary, but invests the funds might be impounded & declared liable to 
ct. with a discretionary power, to be exercised indemnify them : — Held : (1) there was no right 
judicially “if it shall triink: fit ’’ to “ make such of indemnity to defts. out of the interest of either 
order as to the ct. shall seem just ’’ for the purpose R. or his wile under R.’s settlement, such interest 
(Davey, L.J.). — He Somerset, Somerse t v. not being an int.erest of a “ beneficiary in the 

45411. Married tvoman .] — who afterwards became an insolvent: fund was their reversionary, &, there - 

The trustees of a fund settled on the — H^d : the ot. could make a deolara- fore, as It could not then be bound by 
husband for life or until insolvency, & tlon that the husband should recoup the her, it was not available to recoup the 
then to his wife for life for her separate trustee the amount which they were trustees. — S eats v. Lane (1869), 
use. at her husband’s solicitation Sc liable to make good to the trust funds : 3 I. R. Bq. 1 — IR. 

with the wife's concurrence, com- the husband not being In insolvent 45481. Breach at request of bene- 

mltted a breach of trust by lending oiroumstanoes at the time ot the loan, fieiarj/.] — Keats v. Lane (1869), 3 
part of the truK funds to the husband, his wife’s separate estate In the trust j, r, Bq. 1. — IR. 



1015 


Pakt VII.— Breaches of Trust. 


fnifit estate ** of which defts. were trustees, so as to 
come within Trustee Act, 1888 (c. 69), s. 0 ; (2) even 
if the interest of R/s wife had been such an interest, 
the ct. would not in its discretion under the Act 
have impounded it, there havii^ been no misrepre- 
sentation on the part of R.’s wife, & as defts. must 
be taken to know that she could not validly deal 
with her reversionary interest. — Ricketts v. 
Ricketts (1891), 64 L. T. 263. 


AnnoUUions : — Ab to (1) Distd. Griffith v. Hughea, [1892] 3 

Oh. 105. Oonsd. Bolton v. Cnrre, [1895] 1^. 544. 

4546. Necessity for request in writing.] 

— Griffith v, Hughes, No. 4667, post 

4547. Married woman.] — Bolton v, 

CURRE, No. 4561, post, 

4548. Beneficiary obtaining benefit.] — 

(1) Tenant for life who had obtained the benefit 
of a breach of trust, made responsible, upon a bill 
for that purpose instituted by the trustees. 

(2) Two classes of trustees had committed a 
breach of trust : — Held : the ceaiuia que trust might 
proceed against the one class, without making 
the other class parties. — ^M'Gachen v. Dew, Dew v, 
M‘Gaohbn (1861), 16 Beav, 84 ; 51 E. R. 468. 

4549. Priority over general creditors.] 

— A. trustee has a primary charge, in priority of 
the general creditors, to be recouped, out of the 
life estate of deceased tenant for life, the amount 
of trust moneys wrongfully received by him & for 
the costs of suit. — Williams v, Allen (No. 2) 
(1863), 32 Beav. 650 ; 65 E. R. 255. 


Annotation : — Refd. Dowdeswell v. Dowdeswell (1878), 9 
Ch. D. 294. 


4550. Waiver of right — No right to waive by 
contract.] — Puller v, Knight No. 4540, ante. 

4561. What amounts to waiver — Refusal to 

take security.] — Bolton v. Cubre, No, 4561, post. 

4552. Express indemnity — Whether bar to action 
against trustees.] — Pltf, & defts. were members of 
a joint stock co. ; pltf. agreed to demise land to 
defts. as trustees for the co. ; defts. covenanted to 
pay him rent ; & by a separate deed, pltf. & the 
other members of the co. covenanted to indemnify 
defts. for acts done by them as trustees — Held : 
pltf., notwithstanding he was a member of the co., 
might sue defts. on their covenant. — Bedford v. 
Brutton (1834), 1 Bing. N. C. 399 ; 1 Scott, 245 ; 
4 L. J. C. P. 97 ; 131 E. R. 1171. 

Annotation: — Mentd. Wright v. Hickllng (1866), L. R. 2 

O. P. 199. 

4563. Extent of — Money laid out on lands 

by beneficiary.] — Wiles v. Gresham, No. 4073, ante. 

4554. — — .] — Where the life tenant, a 

married woman, of the income from investments 
of a settled fund of £30,000 having a power of 
appointment by will over the capital & income of 
the same, requested the trustees to sell so much 
as would realise the sum of £10,000 which she was 
desirous of handing to her husband, himself one 
of the trustees, & where, all parties understanding 
that the sale & payment were breaches of trust, the 
other trustee only consented on the life tenant & 
the co-trustee agreeing to enter into a covenant 
to indemnify him against all claims, & where the 
sum was not repaid to the life tenant prior to her 
death nor to her estate since her death upon the 
demand of the other trustee: — Held: (1) the 
husband of the life tenant was the principal debtor 
to his wife’s estate, & she was surety ; (2) upon 
the true construction of the will of the life tenant, 
the £10,000 passed to the husband. — Re Baird, 
Baird v. Stavelby Hill (1898), 47 W. R. 277 ; 
43 Sol. Jo. 171. 


4555. Right to serve third party notice — Claim 
against estate of deceased beneficiary .] — An action 
was brought by beneficiaries against the trustees 
of a will to make them liable for an alleged breach 
of trust. The trustees claimed indemnity against 
the estate of deceased beneficiary whose exors. 
were one of pltfs., one of deft, trustees, & a person 
who was not a party to the action ; — Held : 
R. S. C., Ord. 16, r. 48, did not apply, & leave ought 
not to be^ given to deft, trustees to serve a third 
party notice upon the other two exors. of deceased 
beneficiary. — Re Gilson, Gilson v. Gilson, 
[1894] 2 Ch. 92 ; 63 L. J. Oh. 655 ; 70 L. T. 728 ; 
42 W. R. 425 ; 38 Sol. Jo. 307 ; 8 R. 382. 

Indemnity in respect of shares in companies,] — 
See Companies, Vol. IX., pp 204, 20.5, N^os. 
1263-1272. 


B. Impounding Interest of Beneficiary. 

See Trustee Act, 1925 (c. 19), s. 62. 

4556. Discretion of court.] — Ricketts v. Rick- 
etts, No. 4545, ante. 

4557. .] — The trustee of a will, whereby a 

trust fund was settled upon trust for a married 
woman for life, for her separate use, without power 
of anticipation, at the verbal request of the married 
woman & her husband, & in ignorance of the legal 
effect of the restraint upon anticipation, advanced 
to her a sum of money out of the trust fund for the 
purpose of satisfying certain creditors of the 
married woman &> her husband, who were threaten- 
ing legal proceedings against them. By an 
arrangement made at the time of the advance the 
income accruing due to the mairied woman from 
time to time in respect of her life interest was 

I applied by the trustee in replacing the amount 
advanced & interest thereon. The married 
woman commenced an action against the trustees 
for an account, & in taking the account the trustee 
claimed to be allowed as against income duo to 
l^Itf. the sum advanced by him out of the trust 
fund”: — Held: (1) the ct. had power under 
Trustee Act, 1888 (c. 69), s. 6, to protect a trustee 
from loss when without moral blame or dishonesty 
ho had committed a breach of trust for the benefit 
of the beneficiaries, who stood on an equality with 
him as regards knowledge of the circumstances, not- 
withstanding that the trustee knew, or must be 
taken to have known, tliat he was committing a 
breach of trust ; (2) the words ” in writing ” in 
Trustee Act, 1888 (c. 69), s. 6, must be read with the 
word ‘‘ consent ” & not with the previous words 
“ instigation” & “request” : «& accordingly it was 
sufficiont to enable the ct. to exercise the discre- 
tionary power conferred by the sect, that there 
should be a verbal request by the beneficiary ; 

(3) therefore, the ct. must under the circumstances 
exercise its discretion in favour of the trustee, & 
he was entitled to set off against the amount found 
due from him to the married woman the sum 
advanced to her & her husband out of the trust 
fund. — Grh^fith v. Hughes, [1892] 3 Oh. 105 ; 62 
L. J. Ch. 135 } 06 L. T. 760 ; 40 W. R. 624 ; 36 


Sol. Jo. 504. 
AnnotaHona : — As to (2) 
Poulett, [1894] 1 Ch. 2 
60. 


Refd. Re Somerset, Somerset v* 
31 ; Mara v. Browne, [1895] 2 Oh. 


4553 , Act must be itself breach of trust.] — 

Re Somerset, Somerset v. Poulett (Earl), No. 
4542, ante. 

4550. What may be impounded— Interest of 
married woman — Where no misrepresentation.]— 

Ricketts v. Ricketts, No. 4645, ante. 


4647 i. Married woman .] — g. Eoepress indemniiy — Whether bar Stevenson v. Brand, [1917] N. Z. L. R. 

Nowlan V. Logte (1859), 7 Gr. 88, — to action against trustees — No full 902. — N.Z. 

CAN. knowledge of facts dt legal position .] — 
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Trusts and Trustees. 


Sect, 4. — Lirnitatlom on liability of trustees : Sub- 
sect 9, B. ; suly-sect. 10. Sect. 5 ; Sub-sect. 1.] 

4560. Restrained Irom anticipation.] — 

Griffith v. ITuuhes, No. 4557, ante. 

4561. .] — (1) The equity of a 

trustee who commits a breach of trust at the 
request & for the benelit of a beneficiary is not 
merely statutory since the passing of Trustee Acts, 
1888 (c. 59), & 1893 (c. 63), but is tlio same now as 
it was before those Acts, which in fact enlarge the 
judicial discretion of the ct. in such cases. 

Consequently, the equities affecting an assignee 
of the interest of a beneficiary are the same now as 
they were before those Acts. 

(2) A trustee, wlio, at the time a breach of trust 
is committed, merely declines an offer to take a 
mtgc. of the beneficiary’s interest, by way of secu- 
rity for the breach of trust, does not per se waive or 
abandon his equity. 

(3 ) It is the duty of a trustee to protect a married 
woman, restrained from anticipation, against 
lierself when she asks him to commit a breach 
of trust, & if he knowingly commits a breach of 
trust at her request the ct. will be slow to remove 
the restraint on anticipation in order that her life 
inteiest may be impounded to recoup him. 

A married woman, restrained from anticipation, 
gave her written consent to a change of invest- 
ment, but at the time was not informed by the 
trustees & did not know tliat such change was a 
breach of trust. The money was advanced to 
her liusband, wlio to her knowledge was in diffi- 
culties, ^ she shared in the benefit arising from the 
breach of trust, which was instigated by her 
husband. The ct., in the exercise of its judicial 
discretion under Trustee Act, 1893 (c. 53), s. 45, 
refused to remove the restraint on anticipation 
in order that her life interest might be impounded 
to recoup the trustees. — ^B olton v. Curre, [1895] 
1 Ch. 514 ; 04 L. J. Ch. 164 ; 71 L. T. 752 ; 43 
W. li. 521 ; 13 R. 174. 

Annotations: — Aa to (1) Befd. Fletcher u. Collis, [1905] 2 

Ch. 24. As to (3) EeM. Mara v. Browne, [1895] 2 Ch. 69. 

Qenerally,'Ret^. lie Pain, Gustavson v. Haviland, [1919] 

1 Ch. 38. 

4562. — .] — (1) In an action by 

beneficiaries of a settlement against the tenant 
for life & the exors. of deceased trustees of the 
settlement, the pltfs. by their statement of claim 
alleged that deceased trustees had in breach of 
trust advanced the trust fimds for the tenant for 
life & her husband. The exors. by their defences 
admitted the breach of trust, but alleged that it 
was committed at the instigation & request & 
consent in writing of the tenant for life, & claimed 
that her life interest ought to be impounded under 
Trustee Act, 1893 (c. 63), s. 45, by way of indemnity 
to the estates of deceased trustee. No notice was 
given by the exors. to the tenant for life under 
R. S. C., Ord. 16, r. 55, that they claimed contribu- 
tion or indemnity against her. At the trial of the 
action leave was given to the exors., without 
going into e\ddonce, to apply in chambers with 
reference to enforcing their rights, if any, to 
indemnity against the tenant for life. 

(2) Under Trustee Act, 1893 (c. 63), s. 45, the 
ct. could make an order impounding the life interest 
of a married woman restrained from anticipation, 
by way of indemnity .“-Re Holt, Re Rojxason, 
Holt v. Holt, [1897] 2 Ch. 525 ; 66 L. J. Ch. 734 ; 
76 L. T. 776 ; 45 W. R. 650 ; 41 Sol. Jo. 642. 
Annotation: — As to (1) Retd. Molyneux v. Fletcher, [1898] 

1 Q. B. 648. 

PART VII. SECT. 4, SUB-SECT. 10. 

h. Arrangement ivUh settlor. 1 — At 
& before makhsif a voluntary settle* 


-— .] — See Husband &; Wife, Vol. 
XXVII., p. 122, Nos. 983, 984. 

4563. Interest In hands of assignee.] — 

Bolton v. Curre, No. 4561, ante. 

4564. Procedure to obtain order — When leave 
given to apply In chambers .] — Re Holt, Re Rol- 
LASON, Holt v. Holt, No. 4562, ante. 


Sub-sect. 10. — Other Cases. 

See Trustee Act, 1926 (c. 19), ss. 8, 9, 30, 61. 

4565. Relief by court without express exemption.] 
— Trustees indemnified without a direction in the 
will. — Dawson v. Clarke (1811), 18 Vcs. 247 ; 
34 E. R. 311, L. C. 

Annotations : — Mentd. Southonso v. Bate (1814), 2 Vcs. & B. 
396 ; ParBona v. Saflery (l82i), 9 Price, 578 ; Woollett v. 
Harris (1821), 5 Maiid. 452 ; Madffln v. Lumloy (1823), 

3 L. J. 0. 8. Ch. 236 ; Khodes v. Uudge (1826), 1 SJm. 79 ; 
Sale V. Mooro (1827), 1 Sim. 534 ; Wood v. Cox (1837), 
2 My. & Cr. 684 ; Mullen v. Bowman (1844). 1 Coll. 197 ; 
Andrew v. Andrew (1845), 1 Coll. 680 ; Russell v. Clowes 
(1846), 2 Coll. 648 ; Mapp v. Elcock (1849), 2 Ph. 793 ; 
Read v. Stedmaii (1859), 20 Bcav. 495 ; Barrs v. Fewkes 
(1864), 2 Hem. & M. 60 ; Clorko v. Hilton (1866), L. R. 
2 Eq. 810 ; Merchant Taylor’s Co. v. A.-O. (1871), 6 Ch. 
App. 512. 

4566. Mistake — Trustee acting bond flde.] — A 
trustee shall not be answerable for a mistake 
committed innocently, A from which he derived no 
advantage : A a ct. of equity wiU grant a perpetual 
injunction to prevent any i^roceedings at law, 
grounded on such mistake.- -Crookshanks r. 
Turner (1723), 7 Bro, Pari. Cas. 255 ; 3 E. R. 
166, 11. L. 

Annotation : — Mentd. EUns v. Mackllsh (1753), Amb. 184. 

4567. .] — A trustee acting bond fide 

in the trust is not to suffer for mistake unless there 
has been very gross ignorance & miscarriage. — 
MoNTGOMEltlE (LoilD) V. WAUCTIOPE (1816), 4 
Dow, 109 ; 3 E. R. 1106, H. L. 

Annotation: — Reid. Homo v. Prlnglo & Hunter (1841), 8 
Cl. & Fin. 264. 

4568. Reasonable exercise of discretion.] — 

Where a trustee holding 5 per cent, stock dissents 
from the conversion of it to 4 per cents, under 
3 Geo. 4, c. 9, thereby exorcising a reasonable 
discretion, the ct. will protect liim ; but where it 
is charged by the bill th«at the dissent was under the 
circumstances injurious to the property, an inquiry 
will be directed aa to how he ought to have acted. — 
Angell V. Dawson (1839), 3 Y. & C. Ex. 308 ; 8 
L. J. Ex. Eq. 60 ; 160 E. R. 719. 

4569. Trustee In difficult circumstances.] — 

Henderson r. Hunter (1843), 1 L. T. O. S. 359, 
.385. 

4570. Ignorance — Of contents of trust deed.] — 

This is one of those hard cases in wJiich a trustee 
executes the trust deed without making himself 
aware of the contents of it. That cannot be 
admitted as a defence to a claim made against 
him for neglect of his duties defined by the settle- 
ment (Knight Bruce, V.-C.). — Bateman v. 
Maitland (1845), 14 L. J. Ch. 383. 

4671. Of existence of fund — Failure to get 

In.] — A trustee who comes in as a new trustee of 
a settlement in which there is a covenant to settle 
after-acquired property, will not be held liable for 
wilful default in not securing any property that 
may fall in, either before or after he has been 
appointed a trustee, unless he has notice, or 
reasonable ground for suspicion, that such pro- 
perty exists . — Re Strahan, Ex p. Geaves (1866), 

receivable ■under it, & should accumu- 
late & dispose of the same by Invest- 
meut or otherwise, & that the trustee 


ment of real estate, the settlor stipu- 
lated oraUy with the trustee that the 
settlor’s son should receive all moneys 
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8 De G. M. & G. 291 ; 25 L. J. Bey. 63 ; 27 L. T. 
O. 8. 129 ; 4 W. R. 630 ; 44 E. R. 402 ; suh nom. 
He Stiiahan, Ex p, Greaves, 2 Jur. N. 8. 661, 
L. JJ. 

Annotations : — Reid. Re Bankhead’s Trust (1856), 2 K. &; J. 

600. Uentd. Cavendish v. Geaves (1867), 24 Beav. 163. 

4572. 01 facts.] — It may be that under 

certain circumstances ignorance of facts may excuse 
that which in itself is a breach of trust (Gipfard, 
L.J .). — He Biddulpu, Ex p. Norris (1809), 4 
Oh. App. 280 ; 38 J^. J. Bey. 6 ; 19 L. T. 756 ; 
17 W. K. 452, L. JJ. 

4573. Of right to real property — Adverse 

title acquired by lapse of time.] — (1) A trustee, who 
had no actual knowledge of his right to real 
property, sullered an adverse title to be acquired 
by lapse of time. A bill to make him accountable 
was dismissed, 

(2) A trustee was held not liable for the non- 
performance of a trust of which he was ignorant, 
but inasmuch as he had been guilty of negligence 
in not ascertaining the nature of certain deeds in 
his possession, or given his cesiuis que trust an 
opportunity of doing so, the bill against him was 
dismissed without costs. — Youde v. Cloud (1874), 
L. R. 18 Eq. 034 ; 44 L. J. Ch. 93 ; 22 W. R. 
764. 

4574. Failure to obtain higher rent — Notice to 
quit not given when prospects of increase ap- 
parent.] — A trustee letting a farm originally at a 
proper rent will not be held personally liable for 
the difference between that rent & the rent wliich, 
at a subsequent period of the tenancy, might have 
been obtained, merely because he neglected to 
give notice to quit a few months after there 
appeared to be a probability that the price of 
agricultural produce would enable him, with 
propriety as between landlord & tenant, to obtain 
a higher rent. — Ferrary v. Hobson (1817), 2 Bh. 
266 ; 10 L. J. Ch. 499 ; 41 E. R. 940, L. C. 
Annotation : — Mentd. Price v. Bcrrlngton (1851), 3 Mac. & 0. 

486. 

4575. Trustee charged with breach — Authority 
to execute unperformed duty — Necessity for in- 
quiry.] — Where trustees are sought to be charged 
with a breach of trust by reason of their omission, 
the ct. takes care to see, before the trustee is 
charged, that it was within his power to perform 
the act which it was intended he should do (Lord 
Langdale, M.R.). — Fenwick v. Greenweij^ 
(1847), 10 Beav. 412 ; 11 Jur. 620 ; 50 E. R. 
640. 

An7U)lation : — Refd. Macnajimra v. Carey (1807), 15 W. R. 

374. 

4576. Alleged fraud by means of document — 
Document lost & unaccounted for — Formerly In 
possession of trustee.] — A trustee cannot be charged 
for fraud upon the mere ground that the docu- 
ment, by which the alleged fraud was perpetrated, 
had been in his possession, but liad been subse- 
quently lost & was not accounted for. — Grand 
Trunk Ry, Co. v. Brodie (1852), 9 Hare, 823 ; 
19 L. T. O. 8. 335 ; 16 Jur. 678 ; 68 E. R. 750 ; 
sub nom. Grand Trunk or Stafford ^ Peter- 
borough Union Ry. Co. v. Brodie, Same v, Stur- 


gis, 22 L. J. Ch. 614 ; on appeal (1853), 3 De G. M. & 
G. 140, L. JJ. 

Annotations : — Mentd. Re Direct Exeter, Plymouth & Dovon- 
port Ry. Ex p, Woolmer (1853), 22 L. J. Ch. 613 ; Har- 
ford V. Rees (1853), 9 Hare App. II. Ixviii ; WiUlams v, 
Salmond (1855), 4 W. R. 04 ; Wllhams v. Page (1858), 24 
Beav. 654 ; Caldwell v. Ernest (No. 2) (1859), 27 Bear. 
42 ; Ernest v, Weiss (1802), 2 Drew. & Sm. 501 ; Consols 
Insce. Co.’s Official Managers v. Wood (1865), 12 L. T. 
170 ; lie Anglo -Moravian Hungarian Jimctdon Ry., 
2Cxp. Watkln (1875), 1 Ch. D. 130. 

4577. Loss after trusts ended — Payment to execu- 
tor of deceased beneficiary — Fund misapplied by 
executor.] — The trustees of a marriage settlement 
sold part of the trust property, which was then 
mortgaged to them to secure the purchase-money. 
Upon the death of the husband <& wife, one of their 
children became absolutely entitled to the pro- 
perty. That child died & appointed exors. The 
mtge. money was afterwards paid off, & thereupon 
the reconveyance was executed by the surviving 
trustee of tlie settlement, but tne mtge. money 
was paid to one of the exors. of deceased child, 
who ^so acted as the solr. for the surviving trustee. 
This exor. misapplied the money, & it was lost : — 
Held : the surviving trustee was not liable for the 
loss, since the trusts were at an end ; & the exor. 
of the child who was absolutely entitled was the 
proj^er person to receive the money. — Waugh v. 
Wyche (1854), 2 Drew. 318 ; 23 L. J. Ch. 833 ; 
2 W. R. 485 ; 61 E. R. 742. 

4578. Failure to keep up policy —No fund avail- 
able for payment.] — By a marriage settlement, the 
husband assigned a policy on his life to trustees, & 
covenanted to keej) it up. Tlio trustees neglected 
either to obtain possession of the policy or to give 
notice to the oflice, & the policy was mortgaged 
by the husband & afterwards sold k surrendered. 
6Tie husband appearing to have been in insolvent 
circumstances k unable to keep up the policy, 
& the trustees having no available funds for the 
purpose : — Held : the trustees were not liable for 
the loss. — HOBJ4AY IK Peters (No. 8) (1860), 
28 Beav. 603 ; 54 E. R. 498. 

Annotations: — Distd. Klngdon v. Ceustleinan (1877), 46 
L. J. Ch. 448. Consd. Re Brogden, BiUiiig v. Brogdeu 
(1888), 38 Ch. D. 546. 

4579. Breach after death of trustee — Improper 
investment — Trustee’s estate not liable.] -The 
estate of deceased trustee is not liable for a breach 
of trust committed after liis death wJiore he has 
left the trust funds in a proper state of in- 
vestment at his death . — He 1’alk, He Drake, 
Chamberlain v. Drake (1892), 41 W. R. 28 ; 36 
Sol. Jo. 626. 


Sect. 6. — FOLLOWING TRUST PROPERTY. 

Sub-sect. 1. — In Generai,. 

4580. General rule.] — Bogle v. Stewart (1801), 
cited in 1 Y. & C. Ex. at p. 265 ; 160 E. R. 108, 
U. L. 

Annotation : — Apld. Leigh v. Macaxilay (1835), 1 Y. & C. Ex. 
260. 

4581. .] — He Hai.lett’s Estate, Knatch- 

bull V, Hallett, No. 4614, post. 


himself should have no trouble or coii* 
oern in the matter. The son accord- 
ingly received the rents for several 
years, & without the knowledge of the 
trustee, misappropriated them : — 
Held : the trustee was not liable. — 
Mitoheix V. Ritchey (1865), 12 Or. 
88.— CAN. 

k. Technical breach of trust — DiS' 
cretion of court to relieve ,] — Under 2 
Edw. 7, c. 13 (N. S.) & Ord. 32, r. 3, a 
Judge may exercise Judicial discretion 
towards relieving a trustee from lia- 


bility for technical breaches of trust, &, 
for that purpose, may direct the ad- 
mission of any evidence which he may 
deem proper for the taking of accounts. 
— Cairns v. Murray (N. S.) (1905), 
37 S. 0. K. 163.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1. 

4580 1. General rule .] — Proceeds of 
property sold by a trustee without the 
consent of the owner can In equity, 
when traceable, be followed as fully 
as the property itself, if unconverted. 


could have been ; so long as such 
money can bo dofliiitcly traced, it 
makes no diiference that it has been 
mixed with other money ; & this rule 
applies, nt)t only in the case of a 
tnist.ee in the narrow & technical sense, 
but to any person in any kind of a 
fiduciary relation to others. — Roblin 
V. Jackson (1901), 13 Man. L. R. 328. 
—CAN. 

4580 11. . ] — MoCuixough V, 

Marsden (Alta.), 11919] 1 W. W. R, 
689 ; 45 D. L. R. 646.-#CAN. 



1018 


Teusts and Teustees. 


Sect, 6. — FoHotving truet property : Svh-secU, 1, 2 
3, A,-] 

4582. Fund must be traceable.] — On the whole 

I am satisfied that it was a miet;ake, of fact, & the 
bill is to retransfer the remainder of that original, 
stock so transferred, the fund being clearly 
identified, & consequently the party having a 
special lien upon it (Aldebson, B.). — Brooks- 
BANK V. Smith (1836), 2 Y. C. Ex. 68 ; Donnelly, 

II ; 6 L. J. Ex. Eq. 84 ; 160 E. K. 311. 

Annotations : — Consd. Re Robinson, McLaren v. Public 

Truatees, (1911] 1 Oh. 603. Befd. Denys v. Shuokburgh 

(1840), 4 Y. & O. Kx. 42 ; Baker v. Courage, (19101 1 

K. B. 66 ; Re Mason, [1928J. Oh. 385. Mentd. Ecol. 

Oomrs. lor England v. N. E. Ry. (1877), 4 Ch. D. 845. 

4683. Frith v, Cartiand, No. 4609, 

post 

4584. .J — Trust moneys cannot be followed 

unless clearly identified. 

Where, therefore, a solr., having trust moneys 
in his hands, paid certain sums part of such moneys 
into his banking account without distinguishing 
them as trust moneys, & subsequently filed a 
liquidation petition : — Held : the trustee in the 
liquidation was entitled to the balance of the 
moneys in the hands of the bank as against 
the persons claiming to be entitled as trustees of 
the alleged trust funds under the marriage settle- 
ment of the bkpt. — Ite Mawson, Ex p. Hard- 
castle (1881), 44 L. T. 623 ; 29 W. R. 616. 

4585. .] — New Zealand & Australian 

Land Co. v. Watson, No. 4590, post, 

4586. .] — Persian Investment Corpn., 

Ltd. V. Kuan (Prince Malcolm) (1893), 37 Sol. 
Jo. 310. 

4587. .J — Trustees of a fund, part of which 

was invested in debentures of a public co. which 
were about to be paid off, authorised the bkpts., 
a firm of private bankers with whom they had an 
account for the purposes of the trust, & who knew 
that the debentures belonged to the trust, to 
receive the proceeds of the debentures when paid 
off. The bkpts. having at the same time to pay a 
larger sum of money for other customers to the 
same co., did not receive the amount of the 
debentures in cash from tlie co., but gave their own 
cheque to the co. for the amount due on balance, 
A credited the trust account with £1,600, the full 
amount of the debentures paid off. Subsequently 
( he bkpts. suspended payment, having at that time 
a balance exceeding £1,600 standing to the credit 
of their account with their own bankers, into 
which account they paid their daily receipts in their 
business : — Held ; the doctrine of following trust 
money did not apply, as the money secured by the 
debentures had not been paid by the co. to the 
bkpts. nor by the latter to their bankers & was 
incapable of identification, & the balance to the 
credit of the bkpts. with their bankers was therefore 
part of their estate & was subject to administration 
under Bkpey. Act. — Re Hallett & Co., Ex p, 
Blane, [1894] 2 Q. B. 237 ; 63 L. J. Q. B. 673 ; 
42 W. R. 306 ; 10 T. L. R. 287 ; 1 Mans. 26 ; 9 
R. 278 ; 8%Cb nom. Re Hallett, Exp, The Trustee, 
70 L. T. 361, C. A. 


Sub-sect. 2. — ^Against Whom Right 
Enforceable. 


4588. Necessity for notice of tnist.]-^A trustee 
instructed his s(i>ckbroker to sell for him a sum 
of Consols, which he informed the broker he held 
as a trust fund, & to invest the proceeds of sale in 
the purchase of certain railway stock. The broker 
sold the Consols for cash, & received in payment 
a cheque which he paid to the credit of his current 
account with his bfimkers, & he bought the railway 
stock for the next settling day. On the settling 
day, the railway stock not having been paid for, 
the broker was declared a defaulter on the Stock 
Exchange, & soon afterwards be filed a liquidation 
petition. The principal claimed to have the 
balance which, at the time of the failure, was 
standing to the broker’s credit at his banker’s, 
appropriated to make good the proceeds of s^e 
of the Consols : — Held : as the broker had notice 
of the trust, the proceeds of sale retained the 
character of trust money in his hands, & could bo 
followed by the principal if they could be traced. — 
Re Strachan, Ex p. Cooke (1870), 4 Ch. D. 123 ; 
46 L. J, Bey. 62 ; 36 L. T. 649 ; 41 J. P. 180 ; 26 
W. R. 171, C. A. 


Annotations: — Apld. Blrt v. Burt (1877), 36 L. F. 943 , 
Re Hallett ’fl Kstato, Knatchbull v. Hallett (1880), 13 Ch. 
D. 696. Distd. Wilsons & Furness -Loyland Line r. 
British & Continental Shipping Co. (1907), 23 L. ]|. 
397. Refd. Pearson v, Scott (1878), 9 Ch. D. 198 ; H( 
Pollard, Ex p. DlqWn (1878), 8^Ch^ D. 37^5 


69 L. J. Q. B. 786 ; Sinclair v. Brougham, [1914] A. C. 
398. Uentd.i^ Neck, Ex p. Broad (1884), 32 W. R. 912 ; 
Banque Beige Pour L'Etrangor v, Hambrouck, [1921] 1 
K. B.821. 


Priority of legal estate purchased without 

notice.] — See Sub -sect. 3, post. , 

4589. Trustee.] — Part of a sum of money which 
had been raised by a husband upon the security 
of property comprised in his marriage settlement, 
by means of a suppression of IJic settlement, was 
lent by him to the trustee of the settlement upon 
his bond, the trustee being ignorant of the means 
by which the money had been raised. After 
the death of the husband, the wife, who was entitled 
to a life interest in the settled property, with 
remainder to her children, took out administration 
to her husband, & filed a bill in her own name & 
in the names of her children by herself as their 
next friend, against the trustee, who had in the 
meantime taken the benefit of Insolvent Debtors 
Act, praying that the sum due upon the bond, 
which the widow, as administratrix, offered to 
deliver up, might be replaced, with interest, 
upon the trusts of the settlement : — Held : the 
widow & cliildren had a clear equity to follow the 
money in the hands of the trustee, & they would 
have had the same equity if, instead of being a 
trustee, he had been a stranger. — Buckeiudge v. 
Glasse (1841), Cr. & Ph. 126 ; 10 L. J. Ch. 134 ; 
6 Jut. 168 ; 41 E. R. 438, L. 0. 

Annotation : — Disid. Thompson v. Finch (1856), 8 De 0. M. 

& G. 660. 

4590 . .] — There is no question as regards the 


4582 i. Fund must he traceable .] — 
To entitle a cestui que trust to follow 
trust property it is necessary that 
there should be in the hands of the 
trustees or of some person representing 
such trustees, that which can be 
followed & identified as the trust 
property itself. — Re Faiimer8 Produce 
Co., Ltd., Ex. p. Bishop (1894), 20 
V. L. R. 62.— AUS. 

468211. .1 — Mofpatt V, Craw- 

ford, [1924] St. R. Qd. 241.-~AU8. 

4682 iU. Roblin r. Jackson 


(1901), 13 Mon. L. R. 328.— CAN. 

l. Who may exercise right — Trustee 
actively concurring in breach of trust.] 
— A trustee may follow property in 
which a trust fund has been wrongly 
Invested, though he has actively con- 
curred in the broach of trust. — Carson 
r. 8LOANB (1884), 13 L. R. Ir. 139.— 
IR. 

PART VII. SECT. 5, SUB-SECT. 2. 

m. Assignee of defaulting trustee .] — 


The rules as to following tini&t fniids 
In the hands of a defaulting trustee 
apply against the assignee of a default- 
ing trustee as fully against the trustee 
himself. — S mith v. Faulkner (1905), 
40 N. S. R. 628.— CAN. 

n. .] — Where trust money has, 

by a breach of trust, been paid by 
the trustee, the beneficiary Is entitled 
to follow it as trust property in the 
hands of the payee. — S ubramanian 
Ohbttiar t». Rajbswara Dorai (1909), 
I, L. R. 82 Mad. 490.— IND. 
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doctrine well known in equity, . . . with respect 
to property disposed of by persons standing in a 
fiduciary position, namely, that such property, or 
the proceeds of it, can be followed if it can be 
identified, &. it is also equally well known that there 
is no distinction as regards this doctrine between 
an express trustee or an agent or bailee standing 
in a similar fiduciary position (BAGOAiiLAY, L.J.)* 
— New Zealand Australian Land Co. v. 
Watson (1881), 7 Q. B. D. 374 ; 60 L. J. Q. B. 
433 ; 44 L. T. 676 ; 20 W. R. 694, 0. A. 

Annotations : — Refd. Maspons y Hermano v. Mildred (1882), 

9 Q. B. D. 630 ; Anderson v. Sutherland (1897), 13 T. L. 

R. 163 : Hen^v. Hammond, (19131 2 K. B. 515. Mentd. 

Kaltenbach, Fischer v. Lewis & Peat (1886), 34 W. K. 

477 ; Muller (London) v. Letham, Same v. I. R. Comrs., 

[19271 1 K. B. 780. 

4591. Stranger to settlement.] — Buckeridge v. 
Glassr, No. 4589, ante. 

4592. Person in fiduciary position.] — What is 
a fiduciary relationship ? It is one in respect of 
which if a wrong arise, the same remedy exists 
Against the wrongdoer on behalf of tlie principal 
as would exist against a trustee on behalf of the 
ceaiui que trust . If that be a Just description of the 
relationship, it would follow that wherever 
fiduciary relationship exists, & money coming 
from the trust lies in the hands of the persons 
standing in that relationship, it can be followed & 
separated from any money of their o^vn (Fry, J.). — 
Be West op Knuland ^ South Wales Disituct 
Bank, Ex p. Dale «fe Co. (1879), 11 Ch. D. 772 ; 
48 L. J. Ch. 600 ; 40 L. T. 712 ; 27 W. R. 816. 
Annotations : — Reid. Be Ilallctt’s Estate, Knatchbull v. 

Hallett (1880), 13 Ch. D. 096 ; Crowther v. Klgood (1887), 

34 Ch. D. 601. 

4593. .] — New Zealand & Australian 

Land Co. v. Watson, No. 4690, ante. 

4594. .J — The question of following trust 

money only arises where a fiduciary relation exists 
(Lord Esher, M.R.). — Ellis v. Goulton, [1893] 
1 Q. B. 360 ; 62 L. J, Q. B. 232 ; 68 J.. T. 144 ; 
41 W. R. 411 ; 9 T. L. R. 223 , 4 R. 267, C. A. 
Annotation : — Mentd. Archangel Saw Mills v. Baring & A.-O., 

Steam Saw Mills v. Baring & A.-G. (1921), 37 T. L. R. 

857. 

4595. Broker.] — He Strachan, Ex p. 

Cooke, No. 4588, ante. 

4596. Solicitor.] — There was money in the 

hands of the representatives of the solr. which 
could be identified as part of the money received 
by him from his client : — Held : the client could 
follow this money, & require it to be applied in 
payment of the money of which he had been 
defrauded . — Be Murray, Dickson v. Murray 
(1887), 67 L. T. 223 ; 3 T. L. R. 637. 

Annotation : — Mentd. Molloy v. Mutual Reserve Life Inece. 

(1906), 94 L. T. 756. 

Bankers — Money received on current account.] — 

See^ generally^ Bankers, Vol. III., pp. 181-187, 
Nos. 843-309. 

Trustee in bankruptcy.] — See Bankruptcy, VoI. 
V., pp. 719-723, Nos. 6261-6281 ; Executors, 
Vol.^XIII., p. 807, Nos. 3716, 3717. 

Right of principal to follow into hands of third 
parties, generally .] — See Agency, Vol. I., pp. 662- 
666, Nos. 2094-2119. 


Sub-sect. 3. — When Right Arises. 

A. In General, 

4597. Advances on security by banker trustee — 
Money taken from bank — Assignment of security 
to bank after notice of misconduct — Right of bank 
to follow Into proceeds of sale of security.]— L., 
who was exor. of H. & manager of the Y, Bank, 
agreed to take a security on the ship E*^ belonging 


to P., in lieu of a security given by F. to H. on 
another ship, & he abstracted money from the 
bank, which he advanced to F. to enable him to 
complete repairs on the ship F., taking from F. a 
security on the ship to himself, as exor., for these 
advances, as well as for the sum advanced by H. 
The bank, having discovered L.’s improper 
abstraction of their money, required security for 
it, & L. assigned to them the securities on the ship. 
The ship was sold for a sum much less than the 
amount originally advanced by n. ; — Held : 
the bank could not claim a lien on the proceeds of 
the sale of the sliip on the ground of following 
trust moneys of theirs imiiropcrly disposed of by L., 
for they had, by taking the security from him, 
treated the transaction as a loan from them to 
l\im ; & moreover, as he was their agent, they were 
affected by his acts in making the advances. — 
CoixiNSON V. Lister (1855), 7 Dc G. M. & G. 634 ; 
25 L. J. Ch. 38 ; 26 L. T. O. 8. 132 ; 2 Jur. N, 8. 
76 ; 4 W. R. 133 ; 44 E. R. 247, L. JJ. 

4598. Loan by one company to another — Money 
recovered from third party by borrowing company — 
Right of lending company to follow money re- 
covered.]— Ernest V. Croysdill, No. 4111, ante. 

4599. Land subject to charge-— Sale of land dis- 
charged from trust — Reservation of fund to answer 
charge— Whether property can be followed.] — 
The trustee of a sum of money charged on real 
estate, who is also owner of the estate subject to 
the charge, is entitled to sell any portion of the 
estate discharged from the trust, provided ho 
reserves a portion sufficient to answer the charge ; 
& the estate so sold cannot bo followed into the 
hands of a purchaser with notice of the trust. — 
Grundy v. Heathcote (1863), 1 Dein. & M. 172 ; 
71 E. R. 75. 

4600. Right of person paying off mortgage debt — 
Payment out of trust moneys.]— Pltfs., at the 
request of trustees of a mariiago settlement of 
the tenant for life under the settlement, paid off 
£600 part of a mtgo. debt of £1,000 on a leasehold 
house comprised in the settlement. There was no 
transfer of the £600 of the mtge. debt to pltfs. 
but interest was paid to them. On the death of 
the tenant for life the appointees of the leasehold 
house obtained a transfer to themselves from the 
mtgee. of the remaining mtge. debt of £400, & 
of the premises, but subject to the equity of 
redemption, & they also obtained the title deeds. 
Pltfs. advanced the £600 out of trust money : — 
Held : as the money was to the knowledge of all 
concerned trust money, pltfs. had a right to follow 
it.— Patten v. Bond (1889), 60 L. T. 683 ; 37 
W. R. 373. 

AnTwtaHons : — Refd. Chotwynd v. Alloa, [1899] 1 Ch. 353 ; 

Butler V. Rico, [1910] 2 Ch. 277. 

4601. Mortgage forming part of settlement — 
Security proving deficient — Recovery of damages 
by settlor from solicitor — Right of trustees of settle- 
ment to follow .] — Re Macleod, Mills v. Macleod 
(1896), 11 T. L. R. 446 ; 39 Sol. Jo. 624. 

4602. Covenant to settle after-acquired property 
— Right of trustees to follow — On behalf of persons 
within marriage consideration.] — In Nov. 1879, a 
sum of money was given to a wife, which was bound 
by a covenant of nerself & her husband in their 
marriage settlement to settle her after-acquired 

roperfy. The money was paid into the husband ^s 

am^ng account, upon which the wife had power 
to draw, & a month later part of it was invested in 
two Cape of Good Hope Bonds, which remained 
at the bank, the interest on them being credited 
to the account. The husband died in 1909, & 
the bonds came into possession of his exors. It 
was admitted that part of the money was repre- 
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Sect. 5 . — Following trust property: Suh-sect. 3, A.. 

B. & a. (g).] 

eentod by the two bonds, that they were bought 
for & belonged to the wife, & that they were in the 
Imsband’s possession at Jiis death. The trusts 
of the settlement were still subsisting for the wife 

children of the marriage. Upon action by the 
trustees of the settlement to recover the bonds 
against the exors., who pleaded 8tat. Limitations : 
— Held : (1) the money the instant it was received 
became in equity subject to the trusts of the settle- 
ment, & the bonds were therefore trust property 
which could be claimed by the trustees ; 
(2) tru.stees of a marriage settlement are entitled 
to specific pei'formance of a covenant to create a 
trust which is for the benefit of persons within 
the marriage consideration. — Pullan v. Koe, 
[19131 1 Ch. 9 ; 82 L. J. Ch. 37 ; 107 L. T. 811 ; 57 
So). .Jo. 97. 

Annotations: — As to (1) Consd. lie Pryce, NevlU v. Pryoe, 

[1917] 1 Ch. 234. Ocncrally, Mentd. Re Lind, Industrials 

Finance Syndicate v. Lind, [1915] 2 Ch. 345. 

4603. Sale by trustee to company— Sale set aside.] 
— Re Clark, Clark v. Moore & Moores 
(Chemists), Ltd. (1920), 150 L. T. Jo. 94. 

Following Into hands of bankers — Receipt of 
money on current account — Trust account.] — See 
Bankers, Vol. III., pp. 185, 180, Nos. 300-365. 

Solicitor’s account.] — See Bankers, 

Vol. III., p. 189, No. 384. 

Sale of goods wrongfully obtained — 

Bill given against proceeds.]— Bankers, Vol. 
III., p. 181, No. 340. 

Following into hands of trustee in bankruptcy.] — 

See Bankruptcy, Vol. V., pp. 719-723, Nos. 
0201-6281 ; EXECUTORS, Vol. XXIIL, p. 307, 
Nos. 3716, 3717. 

Right of principal to follow into hands of third 
parties.] — Sce^ generally. Agency, Vol. I., pp. 
562-666, Nos. 2094-2119. 

Property subject to charitable trust.] — See 
Charities, Vol. VIII., pp. 351,352, Nos. 1469-1487. 

Refunding of legacies.] — See, generally. Execu- 
tors, Vol. XXIIl., pp. 427-434, Nos. 4982-5050. 

B. Priority of Legal Estate. 

See, generally, Equity, Vol. XX., pp. 296-305, 
Nos. 509—685. 

4604. When legal estate has priority — Banker 
accepting security from trustee — No notice of 
trust.] — T. being under a will trustee of £800 for 
two persons, in moieties, leaves that sum out- 
standing on the promissory note of J. The note is 
payable to T. only, & not to T. or order. In 1839 

becoming embarrassed, indorses the note to his 
banker M., who is also the banker of J., as a security 
for advances ; M. having no notice of the trust. 
In 1840 T. becomes beneficially entitled to one 
moiety of the £800. In 1841 J, becomes a creditor 
of T. for goods sold, & claims set-off against the 
note. On Apr. 7, 1842, J. has notice, through his 
agent, of the indorsement of the note to M. In 
July 1842, T. becomes bkpt. ; — Held: as to the 
moiety of the £800, which is held by T. in trust, the 
trust must prevail against the banker’s security. — 
Moore v. Jervis (1845), 2 Coll. 60 ; 63 E. R. 637. 

4806. Best right to call for legal estate — 

Trustee ordered to transfer fund into court — No 
notice of trusts affecting fund.] — In a suit which 
was instituted by T. against A., his trustee, for the 
purpose of securing a trust fund, an order was 
made directing A. to pay the trust fund into court. 
A. had, prior to the institution of such suit, 
appropriated the trust fund to his own use, &; in 
order to enable himself to obey the order of the 
ct., he transferred into ct. another fimd, of which 


he was trustee for B. B. then filed a bill against 
A. for securing his trust fund, & he presented a 
petition, intituled in both suits, praying that the 
fund which had been paid into ct. by A. to the 
credit of the first-mentioned cause might be ordered 
to be transferred to the credit of the second suit : — 
Held : by the transfer the legal estate in the 
fund became vested in the Accountant-General 
in trust for T., & as T., when the transfer was 
made into ct. by A., had no notice that the fund 
which had been so transferred by A. was subject 
to any trust for B.’s benefit, T. must bo considered 
as a purchaser for valuable consideration without 
notice of the fraud, & such transfer by A. could not 
be disturbed. — Thorndike v. Hunt, Browne v. 
Butter (1859), 3 De G. & J. 503 ; 28 L. J. Ch. 417 ; 
32 L. T. O. 8. 346 ; 5 Jur. N. S. 879 ; 7 W. R. 
246 ; 44 E. R. 1386, L. JJ. 

Annotations : — Apld. Case v. James (1861), 20 Boar. 512 ; 

Taylor i;. Blakolock (1886), 32 Ch. D. 500 ; Taylor v. 

London & County Banking Co., London & County Banking 

Co. V. Nixon, [1901] 2 Ch. 231. Consd. Cloutte v. Storey, 

[1911] 1 Ch. 18. Refd. Thompson v. Tomkins (1862), 2 

Drew. & Sm. 8 ; Harpham v. Shacklock (1881), 30 W. R. 49. 

4606. .] — Where a fund in 

ct. in an administration suit is can led to a separate 
account, the persons specified in its licading are 
the owners of the fund so far as is consistent with 
its retention in ct. released from the general 
questions in the cause & free from claims by other 
sharers in the estate. 

Where a fund standing to a separate account 
is specifically assigned for value by a person entitled 
thereto according to the terms of the account : — 
Held : the assignor’s general liability to other 
parties to the suit to make good defaults in his 
chai*arter of trustee of the estate cannot bo enforced 
against the fund in the hands of its assignee for 
value without notice. — Edgar v. Ploimley, [1900] 
A. C\ 431 ; 69 L. J. P. 0. 95 ; 82 L. T. 573 ; 49 
W. R. 142 ; 16 T. L. R. 395, P. C. 

Annotations: — Distd. Cloutte v. Storey, [1911] 1 Ch. 18. 

Consd. Thompson v. Thompson, [1923] 2 Ch. 205. 

.] — See, generally, Equity, Vol. XX., 

pp. 307-308, Nos. 699-004. 

4607. Fraudulent transfer of trust fund by 

trustee — Replacement of fund — Notice to bene- 
ficiaries whose interests affected.] — ^A trustee of a 
settlement, unknown to his cestuis que trust, sold 
the tmst fund, & applied the proceeds to his own 
use. He represented that the money had been 
lent on mtge., & they pressed for its reinvestment. 
He afterwards induced his co-trustee of a second 
fund to join him in transferring it into his name, <& 
take as security the transfer of a mtge., which in 
the result proved to be a forgery. He then made 
a small addition to the fund out of his own moneys, 
& gave notice to the cestuis que trust of the first 
fund that it had been replaced, & they immediately 
put a distringas upon the stock. He afterwards 
died insolvent, leaving the stock standing in his 
name. Upon a bill by the surviving trustee of 
the second fund, against the cestuis que trust of 
the first fund, asking that the stock might bo 
restored to him : — Held : the notice of reinvest- 
ment to the cestuis que trust of the first fund 
amounted to a valid transfer, which made them as 
against pltf. purchasers for value without notice 
of the fraud ; & pltf.’s bill must be dismissed, with 
costs. — Case v. James (1861), 3 De G. F. & J. 256 ; 
30 L. J. Oh. 749 ; 4 L. T. 664 ; 7 Jur. N. S. 869 ; 
9 W. R. 771 ; 46 E. R. 876, L. C. & L. JJ. 
AnnotaHons : — Bistd. Taylor v. Blakelock (1880), 32 Ch. D. 

560. Refd. Hooper v. Smart, Piper v. Piper, Bailey v. 

Piper (1876), 45 L. J. Ch. 99. 

Right of purchaser for value without notice, 
generally .] — See Equity, Vol. XX., pp. 266-263, 
Nos. 191-261. 
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Purchaser with notice, generally.] — See Equity, 
Vol. XX., pp. 300-304, Nos. 648-680. 

Breach ol trust by representative — Title ol 
alienee.] — See, generally, Executors, Vol. XXIV., 
pp. 673-575, Nos. 6102-6114. 

Notice.] — See, generally. Equity, Vol. XX., pp. 
310 8eq. 

Of trust affecting money on current account.] 

— See Bankers, Vol. III., pp. 182-184, Nos. 347- 
363. 

Assignment of choses In action.] — See, 

generally, Choses in Action, Vol. VII T., pp. 469 
et seq. 

Priority In equity, generally.] — See Equity, Vol. 
XX., pp. 296 et aeq, 

C, Trustee Mixing Trust Moneys with His Own, 
(a) Jn General, 

4608. Whether whole fund liable.] — Agent, or 
bailiff, confounding liis princijial’s property with 
his own, charged with the whole ; except what he 
can prove to be his own. — Lupton v. White, 
White v, I.upton (1808), 16 Ves. 432 ; 33 E. R. 817. 
Annotations ! — Consd. Gray v. Haigr, Haig v. Gray (18.')4), 

20 Beav. 219 ; Walsli v. Secretary of State for India (1863), 

10 H. L. Cas. 3G7. Apld. Cook v. Addlbou (1869), L. B. 7 

Kq. 466. Befd. Skipworth v. Skipworth (1840), 9 L. J. Ch. 

182 ; Spence v. Union Marino Inece. (1868), L. R. 3 C. P. 

427 ; Re OaUvay, llertslot v. Oatway, (1903) 2 Ch. 356. 

4609. .] — ( 1 ) Where trust funds can be 

properly traced & identified, although they may 
have passed through various transformations, the 
ct. will fix them with the trust, & direct the 
proper application of the proceeds. 

( 2 ) Where a portion of a trust fund has been 
improperly mixed up with other moneys of his 
own by a fraudulent trustee, the whole fund 
becomes affected with the trust, whilst the least 
trace exists that part of it was trust property. — 
Erith V. Cartland (1865), 2 Hem. A M. 417 ; 
31 L. J. Ch. 301 ; 12 I>. T. 176 ; 11 Jur. N. S. 238 ; 
13 W. R. 493 ; 71 E. R. 625. 

Annotations : — As to (1) Apld. Blrt v. Bnrt (1877), 30 L. T. 

943. Oencrally, Consd. Re Hallett’s Estate, Knatchbull 

V. Hallett (1880), 13 Ch. D. 696. Generally, Refd. Brown 

V. Adams (1869), 4 Ch. App. 764 ; Harris v. Truman 

(1881), 7 Q. B. D. 340. 

4610. .]— Cook v. Addison, No. 4182, aide. 

4611. Funds mixed in bank account — Whether 
earlier drawings attributed to earlier payments in.] — 
CoTHAM V, West (1837), Donnelly, 199 ; 47 E. R. 
319. 

4612. .] — (1) When a trustee pays 

trust money into a bank to his credit to a simple 
account wilh himself, not distinguished in any 
other manner, the debt thus constituted from the 
bank to him is one wdiich belongs as specifically 
to the tinist as the money would have done had 
it specifically been placed by the trustee in a 
particular repository, & so remained ; & the case 
would not be varied by the circumstance of the 
bank holding also for the trustee, or owdng also to 
him money, in every sense his own. 

( 2 ) But cheques drawn by the trustee in a 
general manner upon the bank would for every 
purpose be ascribed & affect the account in the 
mode explained & laid down in Claytotds Case 
(1816), 1 Mer. 672. — 1 ’enneij. v. Deffetr. (1863), 
4 De G. M. & G. 372 ; 1 Eq. Rep. 579 ; 23 L. J. Ch 


115 ; 22 L. T. O. S. 126 ; 18 Jur. 273 ; 1 W. R. 
499 ; 43 E. R. 651, L. JJ. 

Annomions :—A8 to (1) Distd. Colllnson v. Lister (1855), 

7 De G. M. & G. 634. Consd. Harford v. Lloyd (1855), 20 
Boav. 310. Apld. Frith v, Cartland (1865), 2 Hem. & M. 
417 ; O. E. Ky. v. Turner (1872), 8 Ch. App. 149. Consd. 
Re Schoibler, Ex p. Cooper (J874), 31 L. T. 417. Apld. 
Birt V. Burt (1877), 36 L. \\ 943. N.P. Re West of 
England & South Wales District Bank, Ex p. Dale (1879), 
11 Ch. D. 772. Refd. Ernest v. Croysdill (1860), 2 Do G. F. 
& J. 175 ; Re European Bank, Exp. Oriental (I)ominercIal 
Bank (1870), 6 Ch. App. 3.58 ; Edinburgh Corpn. v. Lord 
Advocate (1879), 4 App. Cas. 823 ; Lyell v. Kennedy, 
Kennedy r. Lye]) (1889), 14 App. Cas. 437. A s to (2) Consd, 
MeiTiman r. Ward (1860), 1 John. & H. 371. Apld. 
Browne. Adams (1869), 4 Ch. App. 764. N.P. Ue Hallctt’s 
Estate, Knatc*hbull v. Hallett (1880), 13 Ch. D. 696. 
Refd. Sinclair v. Brougham, (1914] A. C. 398. Generally, 
Refd. Alleard v. Skinner (1887). 36 Ch. D. 145. 

4613. - - ' .] — Wlioro a trustee pays trust 

money into his banker’s account, thereby mixing 
the money with his own ; subsequent sums drawn 
out by liim will be attributed to tlio earliest items 
on the credit side of his account for tlie time being 
A the trust money will in this way, in its turn, be 
considered as drawn out ; whether or not the 
result be that a balance remains of his own moneys. 

H. having a balance of £3,9()1 10«. 3d. at ids 
bank, paid in a sum of £6,000 trust money. Be- 
tween the time of doing so, A his death, he paid in 
various sums, together amounting to £1 2,633 1 1«. 6 d. 
A m the same interval drew out £18,847 4<?. Ad. 
No part of this sum w^as devoted to the purposes of 
the trust, A lie was still liable for the £5,000 at the 
date of his death : — Held : the balance remaining 
at his bank formed part of his general estate 
A could not be appropiiatCvl by tlio beneficial 
owmer of the £5,000.— Brown v. Adams (1809), 
4 Ch. App. 764 ; 39 L. J. Ch. 07 ; 21 L. T. 71 ; 
17 W. R. 099, L. J. 

Annotations • Consd. Re Hallett ’b Fstato, Knatchbull v. 
Hallett (1880), 13 (’h. 1). 696. N.P. Rc Oatway, Hertslot 
V. Oatway, (1903J 2 ('!». 356. 

4014 ,, ,] — ( 1 ) jf money held by a 

person in a fiducial y character, though not a 
trustee, has been paid by him to his account at 
his bankers, the person for whom he held the 
money can follow it, A has a charge on the balance 
in the bankers’ liands. 

(2) If a person who holds money as a trust(*o or 
in a fiduciary character pays it to his account at 
his bankers, A mixes it with his own money, A 
ofteiwards diaws out sums by cheques in the 
ordinary manner: — Held: the rule in Clayfo}ds 
Case (1810), 1 Mer. 572, attributing the first 
drawings out to the first payments in, does not 
apply A tlie drawer must be taken to liave drawn 
out his own money in preference to the trust money. 
— Re IIallett’s Estate, Knatchbull v. Hallett 
(1880), 13 Ch. D. 69f5 ; sub nom. Re Hallett’s 
Estate, Knatciibuix v, Hau.ett, CorrERELL v. 
Hallett, 49 L. J. Ch. 415; 42 L. T. 421; 2S 
AV. K. 732, C. A. 

Annotations: — As to (1) Consd. Harris v. Truman (1881), 
7 Q, B. D. 340. Apld. Re Mawson, Ex p. Hardcastlc 
(1881), 44 L. T. 523. Distd. New Zealand & Australian 
Land Co. v. Watson (1881), 7 6. B. D. 374. Apld. Collins 
r. Stlinson (1883), 11 Q. B. D. 142. Consd. Marten v. 
Rocke, Kyton (1885), 53 L. T. 946. Apld. Re Murray, 
Dickson t\ Murray (1887), 57 L. T. 223. Distd. Ellis v. 
Goulton, 118931 1 Q. B. 350. Expld. Re Hallett, h x p. 
Blanc, [1894] 2 Q. B. 237. Apld. Wilsons A Fumoss- 
liCyland Line i\ Biltish A Continental Shipping Co. (1907), 
23 T. L. R. 397 ; Sinclair r. Brougham, [1914] A. C. 398 ; 
Re Dacre, Whitaker r. Dacre, [1915] 2 Ch. 480. Consd. 


PART VII. SECT. 6, SUB-SECT. 3.— 
C. (a). 

4608 1. Whether whole fund liable .] — 
On the sale, whether rightful or wrong- 
ful, of his trust property, the cestui que 
trust Is not only entitled to the proceeds 
so long as they are idcntiflablo, but, If 
the trust money is unidcntlflable, 
owing to the trustee having mixed the 


tiufet money w’lth his own money, the 
cestui qve trust has a charge to the 
extent of his trust property on mixed 
funds or on the property purchased 
therewith.— SiiAW Wallace A Co. r. 
Amki'isar N \tional Bamv (In Liqui- 
Ti\Tio\) (lUL'ii), 1. L. K. 7 Lah. 155. — 
IND. 

o. Funds deposited with trust com- 


pany.] — Dofts. deposited moneys with 
a tmst CO. for inv( stment with the 
right from time to time to withdraw 
their moneys in whole or in part even 
aftei they had been Invested, in which 
case the interest of the deposlt-or in the 
trust securities would be reduced pro 
tarUo : — Held : when defts. had drawn 
upon their accounts such an extent 
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Sect. 6. — Following trust property : Sub-sect 8, C. (a) 
& (b), <&: D. Sect. 6 ; Sub-sect. 1, JL.] 

Hambrouck. [1921] 
?iw* P; Burdett v. Homo & Horne (1911), 27 

T. L. 11. 402 ; i?e Walt, [1927] 1 Ch. 606. Aa to (2) zLylu. 
Klrkbam v. Peel (1880), 43 L. T. 171. Apld. Hancock v. 
Smith (1889), 41 Ch. P. 450 ; JRe Wreford, Carmlohaol v. 
HudWn (189f), 13 T. L. H. 153. Consd. Cory v. Turkish 

280 ; Mutton V. Peat 
’/jT* Roscoe (Bolton) v. Winder, 

I ICQ 9 1 \ Miller, Ex «. Oflftolal Receiver, 

lion?] o^i-S‘ 9p)> S P® Oatway, Hertalet v. Oatway, 
5 Galula V. Plntua (1911), 104 L. T. 574 ; 

Tniste, ^bllo Trustee u. Milne, [19191 
IfS- g«^«Pv» Consd. Davis v. Petrie, [1906] 2 
780. Reid. Lyell v. Kennedy (1887), 18 6. B. D. 
J,,-««,Stennlngr, Wood v. Stennlng, [1896] 2 Ch. 433. 

[1899] 2 Q. B. Ill : Grunnell 
^ ^arka, V^lmbledon, 

(Vicar & Churchwardens) v. Eden, [1908] 
Co ^ [lO’l^l^^^ 2^ Batagonla Meat & Cold Storage 

I rJ — judgment creditor of a 

stockbroker obtained a garnishee order on a 
balance at a bank standing to the credit of the 
broker. All moneys in the bank (o tlie broker^s 
credit wore moneys received for clients. Since 
money of a client had been paid in, drawings out 
in excess of the then balance had been made ; 
& so in the case of another client. Kxcept those 
two there was no client who claimed any part of the 
fund : Jleld : as no part of the moneys in the 
bank was the debtor’s own, the judgment creditor 
had no right against the balance ; although the 
rule m Clayton's Case (1818), 1 Mer. 672, was 
applicable as between cesiuis gue ii'ust it could not 
be applied unless there was a conflict between them 
m consequence of there not being enough to pay 
them all, 6 d hero, it being clearly shown that the 
balance in bend was equal in amount to the sums 
remaining duo from the broker to these two 
clients in respect of moneys of theirs paid into the 
account, & that there was no claim on behalf of 
any other client, the money belonged to these two 
clients.— Hancock v. Smith (1889), 41 Ch. I). 456 ; 
68 L. J. Ch. 725 ; 01 L. T. 341 ; 5 T. L. K. 469, 
C. A. 

.‘--Distd. Ee Stennlng, Wood v. Stcnnlng, [1896] 
?1807\ Carmlohaol u, RUkln 

S’ jyi'Bons & Furness -Ley land Line 
British & Continental Shipping Co. (1907), 23 T. L. R. 

4616. - — .] — A solr. paid money which he 

had received for a client to his own banking 
account. From that time up to the death of the 
solr., there was always to the credit of the account 
a balance exceeding the sum so paid in. But on 
many days during that period the credit balance 
was less than the amount of other clients moneys 
which the solr. had paid in subsequently to his 
payment of the money of the first client & had not 
withdrawn ; the rule in Clayton* s Case 

(1816) (1 Mer. 572) applied, & the money of the 
^ must be taken to have been drawn 

^ solr, & therefore not to have formed part 
of the balance to the credit of the account at the 
time of his death & consequently the first client 
was not entitled to be paid out of that balance 
specmcally. — Re Stenning, Wood v. Stenning, 
[1895] 2 Oh. 433 ; 73 L. T. 207 ; 13 R. 807. 
^nn^tiona .-—Consd Rosooe (Bolton) v. Winder, [1915] 

1 Cn. 62. Reid. Mutton v. Peat (1900), 82 L. T. 440. 

Wreford, Carmichael 
V. Rudkin (1897), 13 T. L. R. 153. 


4618. 


J — Where a trustee paid trust 
account whereby it became 
own money, & out of moneys 


money into bis hi 
mixed with his 
drawn from the account purchased an investment 
in his own name, but subsequently applied the 
balance to his own purposes, his representatives 
cannot successfully maintain that the investment 
was purchased out of the trustee’s own money, & 
that what has been spent, & can no longer be traced 
& recovered, was the money belonging to the 
trust. — jBcOatway, Hertslet v. Oatway, [1003] 
2 Ch. 856 ; 72 L. J. Ch. 575 ; 88 L. T. 622. 
Annotation : — Conid. Rosooo (Bolton) v. Winder, [1916] 
1 Ch. 62. 

4619. .] — Payments into a general 

account cannot, without proof of express intention, 
be appropriated to the replacement of trust money 
which has been improperly mixed with that 
account & drawn out. 

A CO. sold its business to W., who, by the agree- 
ment for sale, was to get in the book debts of the 
business then owing, &, on or before Apr. 80, 1913, 
to pay over to the co. all moneys received by him 
on account of the book debts, “ such amount to 
be equal to the gross amount of the debts owing 
on Mar. 1, 1913. Thereafter aU debts then out- 
standing ” were to “ belong to the purchaser.” 
The gross amount of the book debts so owing was 
£023 8s. 5d., & W. collected this sum & before or 
on May 19, 1913, paid £456 18s. lid., part thereof, 
into his private general account at a bank. By 
May 21, 1913, he had drawn out all the money 
standing to his credit, except £26 185., & applied 
it for his own purposes & not in paying the co. as 
agreed. Subsequently he paid in moneys of his 
own, & drew on the account for his own purposes, 
with the result that on his death there was a credit 
balance of £358 5s. 6d. In an action by the co. 
against the trustee of W.’s property under an 
administration order in bkpey. the co. claimed to 
have a charge on the £368 5$. 6d. for the 
£455 185. lid. : — Held: (1) W. was a trustee for 
the CO. of the £456 185. lid. ; (2) the co.’s charge 
extended only to the intermediate balance of 
£25 185. — ^Roscob (James) (Bolton), Ltd. v. 
Winder, [1916] 1 Ch. 62 ; 84 L. J. Ch. 286 ; 112 
L. T. 121 ; 59 Sol. Jo. 106 ; [1915] H. B. R. 61. 

4620. By agent of trustees — Right of 

trustees to follow.] — Birt v. Burt (1877), 11 Ch. D. 
773, n. ; 30 L. T. 943, C. A. 

Annotation : — Consd. Re Hallett’s Estate, KnatohbuU v. 
HaUett (1880), 13 Ch. D. 696. 

.] — Sec, also. Bankers, Vol. III., p. 189, 

Nos. 382-385. 

(6) Investment Made Wholly or in Part vntk 
Trust Funds, 

4621. Lien on land purchased.] — Tiustees with 
the consent of A., the tenant for life, had a power 
to sell the trust estate, & invest the produce in 
other real estate. In 1810, A., with the con- 
currence of the trustees, sold the estate for £8,440, 

& received the purchase-money. About the same 
time, but whether with the concurrence of the 
trustees was not proved, A. purchased another 
estate for £17,400. Of the £8,440, £8,124 was 

S aid by A. in part payment for the sei ond estate ; 

le remainder was paid partly out of A.’s moneys. 

& partly by money raised by a mtge. of the estate. 


M to reduce their respective credit 
below the amounts which 
^ey had on deposit when the Invest- 
ment was made, their interest in the 
®®curRles was not resuscitated 
upon a ^bsequent deposit of more 

money.— Bamsy CANiiiAN Sbour^ 


TIES, Ltd. V. Martin, [1917] 1 W. W. R. 
1315 ; 27 Man. L. R. 428.— CAN. 

p. Funds mioced in hank account .] — 
If a trustee pays trust money into a 
hank to the account of himself, not In 
any way earmarked to the trust, & 
also has private moneys of his own 


in the same account, the ct. will dis- 
entangle the acooimt & separate the 
trust moneys from the private moneys, 
& award the former speoifioially to the 
trust beneficiaries. — J obs v. John- 
ston's Tbubtkh (1004), 6 F. (Ct. of 
SesB.) 1028.— SOOT. 
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The estate was conveyed to A. in fee. No acknow- i 
ledgment or declaration of trust was ever made ! 
by A., & he retained possession of the estate 
till thirty years after, when he became bkpt. 
The ct. against A.’s assignees, presumed, under 
these circumstances, that the purchase had been 
made under the power for the benefit of the trust, 
& held that there had been no such adverse 
possession, & no such acquiescence on the part of 
the trustees, as to preclude the ct. making a 
declaration that they had a lien on the estate to 
the extent of the trust moneys invested in its 
purchase. — Price v, Blakbmore (1848), Q Beav. 
507 ; 49 E. R. 922. 

Annotation : — Digtd. Mathias v. Mathias (1868), 3 Sm. & G. 

652. 

4622. .] — A solr. having in his possession 

the title deeds of an estate mtged. to his client 
deposited the deeds with his banker as security for 
an advance which he applied in the purchase of an 
estate on his own behalf. When £he mtge. was 
paid off he applied that money in repaying the 
loan from his banker & informed his client that he 
had reinvested the mtge. money upon other good 
security. Ilis client thereupon executed a re- 
assignment of the mtge., but in fact the solr. 
never reinvested the money although he continued 
to pay interest upon it until his death : — Held : 
the client was entitled to a lien upon the estate so 

P urchased by the solr. — Hopper v. Conyers (1866), 

,. II. 2 Eq. 649 ; 12 Jur. N. S. 328 ; 14 W. R. 628. 
4623. Stock impressed with trust.] — Testator, 
having moneys in his hands belonging to other 
parties, invested a portion, by their direction, 
together with his own moneys, in Consols, & 
informed the parties of such investment, & duly 
accounted to them for the dividends. He after- 
wards sold out nearly the whole of the stock, & 
then replaced a portion of it, &, on his death, 
having directed his confidential cleik to buy stock 
to replace the rest, he expressed his wish, that 
the stock to be purchased oy the clerk should be 
appropriated to replace the trust stock. The 
cleik purchased a sum of stock in testator’s name ; 
but the whole stock standing in testator’s name 
at his death was not sufficient to replace the trust 
moneys ; — Held : under the circumstances, the 
stock standing in testator’s name at his death was 
impressed with a trust, & did not form part of his 
general assets. — Robertson v. Morricb (1845), 
4 L. T. O. S. 430 ; 9 Jur. 122. 

4824. Trust fund entitled In priority.]— V^Tiere 
a trustee mixes his own money with the trust 
fund, & takes security for the whole fund, if the 
security fail, the trust fund is entitled to priority 
of payment. But if the cestuis que trust have 
elected to adopt the loan, they cannot compel 
the trustee to make good the deficiency. — Lambe 
V, Orton (1863), 2 New Rep. 435 ; 33 L. J. Ch. 
81 ; 11 W. R. 1043. 

D. Improper Investment. 

See Part VI., Sect. 7, sub-sect. 8, C., ante. 


Sect. 6.— PROCEEDINGS IN RESPECT OF 
BREACH OF TRUST. 

Sub-sect. 1. — Proceedings to Preserve 
Trust Property. 

A, Injunction. 

4626. General rule.] — When any act involving 
a breach of trust is intended to be done, though 


not in its consequences irremediable, the ct. will 
prevent it by injunction. — A.-Q. v. Aspinall 
(1837), 2 My. & Or. 613 ; 1 Jur. 812 ; 40 E. R. 773 ; 
sub nom. A.-O. v. Liverpool Corpn., A.-G. v. 
Aspinall, 7 L. J. Ch. 51, L. 0. 

Anr^tione Consd. Parr v. A.-G. (1842), 8 Cl. & Fin. 409. 
Reid. A.-G. V. Newcastle-on -Tyne Coi^n. & N. E. Ry. 


^ L Holdsworth V. Dartmouth Corpn. (1840), 11 
Ad. & El. 490 ; Exp. Hythe Corpn. (18401, 4 Y. & C. Ex. 
66 : Armltstead v. Durham (1848), 11 Beav. 666 : A.-O. 
n. Wlfiran Corpn. (1864), 23 L. T. O. S. 43 ; Arnold v. 
Gravesend Corpn. (1850), 2 K. & J. 574 ; A.-G. v. Avon 
Coron. (1863), 83 Beav. 67 ; Mill v. Hawker (1874), L. R. 
9 Exch. 309 ; Stevens v. Chown, Stevens r. Clark. [1901] 
1 Ch. 894 ; A.-G. v. De Wlnton, [1906] 2 Ch. 108. 

^26. .] — A trustee will be restrained by 

this ct. from using the legal powers that have been 
conferred upon hun otherwise than for the legiti- 
mate purposes of his trust, & therefore a demurrer 
for want of equity cannot be sustained to a bill 
seeking such relief, although pltf. may have a 
remedy at law. — Balls v. Strutt (1841), 1 Hare, 
146 ; 06 E. R. 984. 

4627. •]~If any persons are in such a 

relation as to constitute them trustees, or if, 
without being technically trustees, they have a 
fiduciary duty to others, those persons to whom 
they owe a fiduciary duty will have a title to sue 
to prevent the infrmgcment of that duty (Lord 
Dunedin). — Dundee Harbour Trustees v. 
Nicol, fl915] A. C. 550 ; 84 L. J. P. 0. 74 ; 112 
L. T. 697, H. L. 

Annotation: — Mentd. Kemp v. Glasgow CJIty Corpn., [1920] 
A. C. 836. 


4628. Whether Injunction granted — Failure to 
give sufficient notice of sale — Suggestion of Im- 
proper conduct.] — On a trust to sell, a suggestion 
in the bill of improper conduct of the trustees in 
not giving sufficient notice of the sale, is not a 
groimd for an injunction to stop the intended 
sale. — Pecitel v. Fowler (1795), 2 Anst. 649 ; 
145 E. R. 963. 

Annotaiion: — CoDSd. A.-G. v. Liverpool Corpn. (1835), 1 

My. & Cr. 171. 

4629. Demolition of building.] — If in 

consequence of the decayed state of an old market 
house built originally on ground given by the 
charter for the purpose, a new one be rebuilt by 
them, with such general consent, the trustees may 
remove it to any more convenient place infra 
villam. — He Chertsey Market, Ex p. Walthew 
(1819), 6 Price, 261 ; 146 E. R. 803. 

4630. .] — (1) In cases of breach of 

trust, cts, of equity may decree an account of all 
the profits made ; but semblCt they cannot award 
damages, i.e. compensation for damage done to the 
trust property. 

(2) If £he proceeding had been in 1771, before 
they began to puU down this chapel, for an 
injunction to prevent their pulling it down, the ct. 
would have granted that injunction (Lord 
Eldon, C.). — Ludlow Corpn. v. Greenhouse 
(1827), 1 Bli. N. S. 17 ; 4 E. R. 780, H. L. ; revsg. 
S. C. sub nom. Ex p. Greenhouse (1816), 1 Madd. 


Annotatiems .—As to (1) Refd. A.-G. v. Dublin Corpn. (1827), 
1 Bll. N. S. 312. Generallv, Mentd. Re Upton Warren 
(1833), 1 My. & K. 410 j Re Dean Clarke’s Charity (1836), 
8 Sim. 34 ; A.-G. v. Fishmongers’ Co. (1837), Coop. Pr. 
Cas. 85 : Re Newark CbaritleB (1837), Donnelly, 248 ; Re 
Phimpoits Charity (1837), 8 81m. 381 ; Re West Retford 
Church Lands (1839), 10 Sim. 101 ; A.-G. e. Devon, 
Tiverton School Case (1840), 10 Jur. 1070, n. ; A.-G. v. 
Stamford, Re Blundell’s Charity (1841), 10 L. J. Ch. 172 ; 
A.-G. V. Haberdashers’ Co. (1862), 16 Beav. 897 ; Re 
Harden Wesleyan Chapel (1863), 1 W. R. 212; A.-G. v. 
Magdalen College, Oxford (1864), 18 Beav. 223. 




from interfering with the trust estate 


Q. Whettier injunction granted,] — 
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Sect 6, — Proceedings in respect of breach of trust : 

Sub-sect. 1, A,, B., C, S D. ; svh-sect 2, 

4631. BeneDclary allowed to hold trust fund 

for Investment — Proceeds of sale of Investment 
impounded by trustee — Proceedings by beneficiary 
to got money out of court.] — A trustee allowed one 
of his cestuis que trust to have the trust fund, with 
a view to its investment in the foreign funds. The 
cestui que trust went to America, & invested it in 
his own name ; he afterwards sold out a part, &, 
remitting the money to agents in London, came 
homo. The tiustoe impounded the money so 
remitted, in the Lord Mayor’s Ct., & this ct. 
granted an injunction, restraining proceedings on 
the part of the cestui que trust to get it out. — 
Hipkins V. Newton (1831 ), 9 L. J. O. S. Ch. 227. 

4632 . Breach of trust for religious pur- 

poses.] — Upon a bill filed by two persons, pew- 
holders in a chapel, & members of the congi'egation, 
&, in virtue of certain offices which they held, 
entitled to be trustees of the chapel, on behalf of 
themselves, & all other persons interested as such 
pewholders & members except defts., against the 
other persons entitled to be such trustees, & against 
the person in whom the legal interest in the lease 
was vested, alleging that the lease of the chapel 
was held upon an exclusive trust for religious 
service according to the doctrines & discipline of 
the Church of Scotland, charging defts. with 
introducing preachers into the pulpit who were not 
ministers of the Church of Scotland, & with 
other acts in violation of the trusts, & praying 
that defts. might be compelled to perform the 
trust, the ct. granted the relief prayed ; holding, 
that, upon the evidence in the cause, the alleged 
trust was sufficiently made out ; secondly, that 
the acts complained of amounted to a breach of 
trust. — Milligan v. Mitchell (1837), 3 My. & Or. 
72 ; 7 L. J. Ch. 37 ; 1 Jur. 888 ; 40 E. K. 852, 
L. C. ; previous proceedings (1833), 1 My. & K. 
41C), L. (\ 

Annotation : — Befd. Froo Churcli of Scotland General 

Asaembly v. Overtoun, Macaliater v. Young, [1904] A. C. 

515. 

4633. To restrain trustees from assenting to 

bill in Parliament.] — Qu. : whether a cestui que 
trust can have an injunction to restrain his trustees 
from assenting to a bill in Parliament. — ^P auker 
V. Dunn Navigation (’o. (1847), 1 De G. & Sm. 
192 ; 0 L. T. O. S. 292 ; 11 Jur. 024 ; 03 E. R. 
1028. 

Annotations : — Mentd. Stevens v. South Devon Hy. (1851), 

13 Beav. 48 ; Hare v. L. & N. W. Ry. (1861), 30 L. J. Ch. 

817. 

4634. Breach by mortgagee In trust — 

Mortgagees restrained from receiving money under 
decree of foreclosure.] — Mtgec. in trust had been 
guilty of breaches of trust in respect of which a 
suit by his cestuis que trusty infants, was pending 
against him. He was restrained, on the petition 
of the cestuis que trusty from receiving the mtge. 
money under a decree which had been made in a 
prior foreclosure suit, & the solr. of the cestuis que 
trusty pltfs. in the subsequent suit, was appointed 
in his stead to receive the same, without giving the 
usual security. — S nare v. Baker, Beasley v. 
Snare (1849), 13 Jur. 203. 

4635. Appropriation by director to recoup 

advances.] — The ct. will interfere by injunction to 
secure the property of an assocn. from being 
appropriated by the trustee, who is also sole 
director, for the purpose of recouping himself the 
sums he has advanced, although questions are 
raised as to the legality of the assocn., &> although 
relief might be refused at the hearing. — Sheppard 
V . OxbnporL (1865), 1 K. & J. 491, 601 ; 26 


L. T. 0. S. 90 ; 3 W. R. 397 ; 69 E. B. 652, 557 
L. JJ. 

Annotation : — Mentd. He Great Cambrian Mining Sc Quarry- 
ing Co., Bowen’s Case (1856), 4 W. R. 800. 

4636. Division of estate contrary to will.]— 

Testator gave his residuary estate, after payment 
of debts, to trustees upon trust to divide it equally 
among his nine children ; but if it should exceed 
£40,000 in value, his two sons were each to 
take one-twentieth more than each of his 
daughters, & ho directed that the debt duo to the 
trustees of a married daughter under his covenant 
contained in her marriage settlement should be 
taken as part of her share. The debt due under the 
covenant was £3,500 & the net residue of the 
estate, before this debt had been satisfied, was 
£13,000 : — Held : the £3,500 ought to be con- 
sidered as forming part of testator’s residuary 
estate, which must, therefore, be taken to exceed 
£40,000. 

An injunction was granted to restrain the 
trustees from dividing the estate except upon that 
footing.— Fox V. Fox (1870), L. R. 11 Eq. 142 ; 
23L. T. 584; 19 W. R. 151. 

4637. Against innocent purchaser.] -~ 

Trustees having power to sell under such special 
or other conditions or stipulations as they should 
think fit, sold by auction with a condition limiting 
the title to commence in 1858, fourteen y^ears 
previously. The next convenient root of title 
was a deed of 1819, from which a good title could 
be deduced, but the trustees could not find this 
deed, & had only recitals of its contents. There 
was also a condition, that all recitals & statements 
in the deeds As particulars should be accepted as 
conclusive evidence: — Held: (1) tlie sale under 
such conditions was a breach of trust, Ac injunction 
granted at the suit of a ccstul que trust to restrain 
completion ; (2) such an injunction would be 

granted against an innocent p\irchaser. 

(3) The fact that the interest of the individual 
pltf. is small is no sufficient reason for refusing to 
grant relief. — D ance v. Goldingham (1873), 8 
Ch. App. 902 ; 42 L. J. Ch. 777 ; 29 L. T. 100 ; 
.38 J. P. 104 ; 21 W. R. 701, L. JJ. 

Annotations: — As to (1) Reid. Dann v. Flood (1885), 28 

Ch. D. 586 ; Grovo v. Search, Griffin v. Search (1900), 22 

1’. L. R. 290. Qcneralty. Refd. Mclboarue Banking 

Corpn. V. Brougham (1882), 7 App. Cos. 307. 

4638. Interest of plaintiff small.] —Dance 

V, Goldingham, No. 4037, ante. 

4639. Trustee of married woman proposing 

to deal with corpus.] — H ill v. Ailesbury (Lady) 
(1891), 10 T. L. R. 487. 

B. Securing Trust Property. 

4640. Order to bring property Into court.] — By 
an ante-nuptial settlement the trustees were 
empowered, with consent of the parties, to soli 
out tlie trust fund, & invest the proceeds upon real 
securities. By a memorandum executed con- 
temporaneously with Sc indorsed on the settlement, 
the parties requested the trustees to advance the 
trust moneys to the owners of Vauxhall Gardens 
upon mtge. as first, second, or third mtgees. : — 
Held : “ the owners ” meant owners at the date 
of the settlement & memorandum, & an advance 
to the three owners originally without security, 
& the subsequent acceptance of a mtge. with a 
joint & several covenant from two of the three 
owners, one having then retired, was a breach of 
trust, & the trustees were ordered to bring the 
fund into ct. — Fowler v. Reynat. (1861), 3 Mac. 
& G. 600 ; 21 L. J. Ch. 121 ; 18 L. T. O. S. 113 ; 
16 Jur. 1019 ; 42 E. R. 863, L. C. 

Annotation : — ^Refd. Lockhart v. Reilly, Reilly v. Lockhait 

(1856), 25 L. J. Ch. 697. 
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.] — Two tinistees having power to 

alter & vary a trust fund, sold it out for that pur- 
pose, but allowed the produce to be received by 
one alone : — Held : the other, who failed to show 
that the fund was properly invested, was bound 
to pay the amount into ct. — ^W igleswoiith v. 
WiGLBSWORTH (1852), 16 Beav. 269 ; 61 E. R. 
782 

4642. Order against third party.] — 

Testatrix bequeathed a leasehold estate to trustees 
& exors., in trust for sale, & gave one of such exors. 
a beneficial interest for his life in one-fourth part 
of the estate. The latter exor., being at the time 
indebted to the estate of testatrix, made on assign- 
ment of his beneficial interest by way of mtge., to 
secure a private debt which ho owed to a creditor, 
& deposited the title deeds with the creditor. 
On a bill by his co-exors. to recover the title deeds : 
— Held : the estate of testatrix was entitled to 
a lien on the interest of the defaulting exor. in the 
premises comprised in the deeds, in priority to the 
lien created by his assignment to the mtgee. ; & 
the ct. decreed the title deeds to be delivered up, 
with a declaration that they belonged to the three 
trustees. — Cole v. Muddle (1852), 10 Hare, 186 ; 
22 L. J. Oh. 401 ; 20 L. T. O. S. 107 ; 16 Jur. 863 ; 
68 E. R. 892. 

Amiotation ; — Mentd. lie Wldstlcr & TOrhardaoii (1887), 57 
L. T. 77. 

4643. .] — (1) A soh‘. employed in 

trust business is the solr. of the trustees personally, 
A had no direct claim on the trust estate for costs. 

(2) An order was made on a trustee to pay into 
ct. interest found duo fi'om him, & the balance 
beyond liis costs to be taxed of capital money 
certified to have come to Ids hands. The capital 
money had been received by the trustee’s solrs. 
as part of the trust estate. Hie order was made on 
statements implying that the trustee, who was 
totally unable to pay, was solvent. The trustee 
having made default in payment of the interest, 
the ct. made an order notwithstanding the former 
order that tlio sobs, should pay into ct. the capital 
come to their hands with interest. — Staniak v. 
Evans, Evans v, Staniau (1886), 34 Ch. D. 470 ; 
66 L. J. Ch. 681 ; 56 I.. T. 87 ; 35 W. R. 286 ; 
3 T. L. R. 216. 

Avnoiations : — As to (1) Reid, lit Iliunpliroys, Kx p. Lloyd 
George 6c George, [1898] 1 Q. IL 520. As to (2) Distd. lie 
Blundell, Blundell v. Blundell (1888), 40 Ch. I). 370. 
Oenrrally, Mentd. Preston Banking Co. v. Allsup, 1189,5] 
1 Ch. 141 ; lip Calgary & Medicine llat Land C’o., Pigeon v. 
Tho Co., [1908] 2 Ch. 652. 

4644. Writ of assistance — Effect of R. S. C., 
C rd. 67.] — Although for the purpose of recovering 
and the old writ of assistance has been super- 
seded by the writ of possession, above Ord., the 
writ may stiU be issued for tlie purpose of recover- 
ing possession of «& preserving chattels which have 
been ordered to be delivered to a receiver. — 
Wym.\n r. Knight (1888), 39 Ch. D. 165; 57 
L. J. Ch. 886 ; 59 L. T. 164 ; 37 W. R. 76. 
Annotation : — Reid, lie Maudslay & Field, Maudslay v. 

Maudslay & Field, [1900] 1 Ch. 602. 

4645. .] — He Taylor, Taylor v. 

Rawson, [1913] W. N. 212. 

Appointment of receiver.] — See^ generaUy> Part. 
III., Sect. 8, sub-sect. 2, C., ante. 


C. Summary Jurisdiction over Solicitors, 

See^ generally. Solicitors, Vol. XLII., pp. 319- 
329, Nos. 3r)54:--3709, 

4646. When exercised — Admission of possession 
of funds.] — Order made that a solr., who was also 


a touslee of a wiU, should pay into ct .trust money 
which he had by affidavit admitted that he had 
m ms hands, upon motion made by pltf. cestui que 
tnist, m a suit to administer the estate of testator, 
the notice of motion being entitled in the suit & 
m the matter of the solr. — Re Clerihew’s Estate, 
Cl^iuew r. Clerhiew, Re Howard (1871), 24 
L. T. 860; 19 W. R. 939, L. .1.1. 

FoUd. lie Carroll. Brice v. Carroll, [19021 

^47 Receipt ol trust funds on loan— With 

notice of trust — Solicitor not solicitor to trust 
estate.] — A solr. who has received trust funds on 
loan os an investment with a knowledge that 
they are such, the investment being an improper 
one as between trustee & cestui que trust, may be 
ordered by tlie ct. to refund the money in the 
exercise of its summary jurisdiction over its own 
officers, notwithstanding the fact that ho is not the 
solr. to the trust estate, Sc notwithstanding that 
he has not been made a party to tho action. — 
Re Carroll, Brick v. Carroll, [1902] 2 Ch. 175 ; 
86 L. T. 862 ; 60 W. R. (550 ; sub nom. Re Carroll, 
Brice v , Carroll, Re De Mortimrr-McIntosh, 
71 L. J. Ch. 596. 

4648. Declaration of trust by solicitor— 

Beneficiary induced to alter his position.] — The 

ct. will exercise its disciplinary jurisdiction to 
prevent a breach of trust where there has been a 
declaration of trust by a solr. in favour of a person 
even thougli not his client, which induces that 
person to alter his position. — R{> A Solicitor, 
Bx p. Hales, [1907] 2 K. B. 539 ; 76 L. J, K, B, 
931 ; 97 L, T. 212 ; 23 T. L. R. 673 ; 51 Sol. do. 
626, D. C. 

Annotation : — Consd. United Mining & Finance Corpn. v. 

Bochor, [1910] 2 K. B. 296. 


D, Refusal of Specific Performance of Contract 
Involving Breach. 

Sec Specific Performance, Vol. XLII., pp. 
404, 405, Nos. 314-326. 


Sub-sect. 2. — Action for Breach. 

A. In General. 

4649. Duty to proceed with due diligence— 
Against innocent trustee.] — Where the estate of a 
trustee is secondarily liable, in consequence of a 
brcacli of trust by a co-trust^e, the cestui que trust 
is bound to pursue his demand against tho former 
estate with due dihgence. — Newham v. Newham 
(1822), 1 L. J. O. S. Ch. 23. 

4650. Application for leave to proceed — Neces- 
sity for service on other party.]— Motion for leave 
to file a bill on behalf of K. against trustees for an 
alleged breach of trust, a similar charge against 
them in a former suit still pending, but to which 

K. was not a party, having failed, & the decree in 
the suit having been acted upon for a year & a 
half, & acquiesced in by K. : — Held : notice of tho 
application should be given to the other side. — 
Ex p. Kidd (1864), 2 Eq. Rep. 476 ; 2 W. R. 316 ; 
sub nom. Ex p. Kidd, Eccles v, Cheyne, 23 

L. T. O. S. 20. 

4661. Form of proceeding.] — The proceeding by 
claim instead of by bill & answer, in a case alleging 
a breach of trust, is not the proper course of pro- 
ceeding. — Jackson r. Grant (1860), 16 L. T. O. S. 
230; 16 Jur. 72. 

4552 . .] — In Dec. 1834, testator in the cause 

assigned by way of mtge, a debt of £6,260 then due 


PART VII. SECT. 6, SUB-SECT. 2.— A. 

r. lyeaih, of one defendant pending 
notion — Absence of personal representa- 
J.- - VOL. XI.III. 


t ive — Continui n g proceedings. ] — H i bk - 
RIAN Joint Stock Oo. v. Fottrell 
(1884), 13 L. R. Ir. 335.— IR. 


t. Functions of judge <£• jury .^ — It 
iB not the function oL a jury to de- 
termine whether a truatee has been 


U U U 
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Sect. 6 . — Proceedings in respect of breach of trust : 

Sub-sect 2, A., B, <fc C. (a).] 
to him, to secure £4,000 & interest, & by the same 
deed he covenanted to pay the same. In 1836 
the debt of £6,260 was paid off without notice of 
the mtgee. In 1847 the debt of £4,000 was assigned 
in consideration of marriage. In 1836 testator 
settled his estates in consideration of marriage, 
charging them with two sums of £3,000 & £4,000, 
which sums, in certain events, were to revert to 
his personal estate. In pursuance of an order of 
the ct. in an administration suit, the two sums of 
£3,000 & £4,000 wore, in 1864, raised & paid to the 
trustees thereof, & were now represented by two 
sums of stock standing in the bank in theii* names 
respectively. 

In 1867 B., a solr., having received from 
petitioner, a married lady, a sum of £4,700 for 
investment, three days afterwards purchased the 
above debt of £4,000 from the trustees of the 
settlement of 1847. The debt was assigned by deed 
to B., the purchase-money being, as was alleged, 
the money of petitioner. B. continued to pay 
interest to petitioner as on £6,000 until Jan. 1868, 
&. in 1869 ho became bankrupt. 

Petitioner claimed to be in equity a specialty 
creditor of testator, on the ground that B. had 
become assignee of the mtge.-debt as her trustee ; 
& prayed that she might bo allowed to come in 
& prove her debt, & that tlie reversionary interests 
in the two sums of stock, to which testator’s 
estate was entitled under the settlement of 1836, 
might be sold in payment thereof ; — Held : as 
the statements in the petition suggested fraud, as 
the trustees were not before the ct., & as the money 
was not in ct., petitioner could not obtain relief 
on petition ; <k petition dismissed, without costs, 
but without prejudice to the right of petitioner to 
file a bill. — Seale v . Buixer (1800), 2 GitT. 312 ; 
2 L. T. 069 ; 6 Jur, N. 8. 989 ; 66 E. R. 131. 

4653. Pleading — Necessity for breach to be 
clearly shown.] — Pltf. seeking to charge a party 
with the consequences of a breach of trust is bound 
so to state his case upon the bill that the circum- 
stances alleged, if proved, must necessarily & at 
all events constitute a breach of trust. — A.-G. v, 
NoRWiai CoRPN. (1837), 2 My. & Or. 400 ; 1 
J. P. 164 ; 1 Jur. 398 ; 40 E. B. 696, L. C. 

Annotations : — ^Refd. Foot r. Bessant (1839), 3 Y, & C. Ex. 

320 ; Bennett v. Harrison (1843), 7 Jur. 436 ; Foss v. 

Harbottie (1843), 2 Haro, 461. Mentd. Holdsworth v. 

Dartmouth Corpn. (1840), 11 Ad. & El. 490 : li. v. Leeds 

Corpn. (1843), 4 Q. B. 796 : A.-G. v. Wlgran (5orpn. (1854), 

23 L. T. O. S. 43 ; H. v. Sheffield Corpn. (1871), L. R. 

6 Q. B. 652 ; Fraser v, Murdoch (1881), 6 App. Cas. 855 ; 

A.-G. V. Newcastle-on-Tyne Corpn. & N. E. Ry. (1889), 

23 Q. B. D. 492. 

4654. Form of order for payment by trustees.] — 

As to the form of orders for payment against 
defaulting trust-ees when it is desired to register 
them as judgments. — Wand v . Docker (1859h 6 
Jur. N. 8. 1287. 

4655. Surcharge — On trustee not acting In trust — 
Power of court to make In suit Instituted by sum- 
mons.] — Two exors. & trustees under a will which 
directed a general conversion, sold & realised a 
large amount, which was received by one by the 
direction of both. The one who imdertook the 
sole management of the estate became bkpt., 
& a great loss occurred. A suit was instituted by 
summons in chambers, & under the common decree 


it was sought on summons to charge the non- 
acting exor. & trustee with two surcharges, on the 
ground of constructive receipt. 

Summons dismissed, with costs, on the ground 
that such a surcharge could not be made in such 
a form of suit. — ^Peterson v, Peterson (1867), 
16 L. T. 377. 

4656. Compromise — Jurisdiction of court to 
sanction — On behalf of married woman.] — The 
ct. has jurisdiction to sanction on behalf of a 
married woman a compromise of a suit to make a 
trustee liable for a breach of trust in relation to a 
fimd in which the married woman has a reversionary 
interest. — Wall v . Rogers, Waix v . Ogle (1869), 
L. R. 9 Eq. 68 ; 39 L. J. Cli. 381 ; 21 L. T. 664 ; 
18 W. R. 203. 

Annotation : — Mentd. Harle v. Jarman (1896), 43 W. R, 618, 

4657. Transfer of action — To Chancery Division 
— Where administration action commenced.] — 

Where an administration suit had been commenced 
in the Ch. Div., an action in the Q. B. Div. by the 
widow of testator against a trustee of the will, 
to recover shares which were alleged to form part 
of testator’s property, was transferred to the Ch. 
Div. — D oering v, Labouchere (1876), 2 Char. 
Pr. Cas. 93, D. C. 

4658. Substituted service of subpoena.] — 

Hamh^ton V, Thomas, [1883] W. N. 31. 

4659. Writ of sequestration — Against defaulting 
trustee — Effect of death of trustee.]— A writ of 
sequestration issued by beneficia*rie8 against a 
defaulting trustee is not rendered inoperative 
by the subsequent death of the defaulter, but can 
be proceeded upon alter reviving the action against 
the defaulter’s legal personal representative, such 
representative being a necessary party to any 
proceedings, if for no other reason, at least because 
he had the riglit to got rid of the sequestration by 
satisfying the demand, — l^RAiT v, Inman (1889), 
43 Ch. D. 176 ; 69 L. J. Ch. 274 ; 61 L. T. 760 ; 38 
W. R. 200 ; 6 T. L. R. 91. 

Annotations: — Reid. He HoBtings, Ex p. Brown (1892), 61 

L. J. Q. B. 054. Mentd. Re Long, Tam v, Emmorson, 

[1895] 1 Ch. 652 ; Re Whitaker, Whitaker v. Palmer 

(1900), 83 L. T. 342 ; Re National United Invostmont 

Corpn., 11901] 1 Ch. 950, 

Payment into court — Administration by court.] — 
See Part III., Sect. 10, sub-sect. 9, B., ante, 

B, Who May Bring Action, 

4660. One of several cestuis que trust — Duty to 
take care of interests of others.] — When one of 
several cestuis que trust institutes a suit for relief 
in respect of a breach of trust, he is bound, in the 
conduct of the suit, to take care of the interests 
of the others as well as of his own. — W illiams v. 
PowEix (1847), 2 Ph. 329 ; 41 E. R. 970, L. C. 

4661. Legatee of cestui que trust.] — One of three 
trustees who was alleged to have participated in 
a breach of trust, clearly committed by the others, 
being also exor. of a cestui que trust : — Held : a 
legatee of the cestui que trust was entitled to main- 
tain a bill against the three trustees to recover the 
funds lost by the breach of trust. — S andfobd v . 
JoDRELL (1864), 2 8m. & G. 176 ; 66 E. R. 354. 

4662. Co-trustee.l — (1) There is no such general 
rule that a wrongdoer cannot file a bill. There- 
upon, if A. & B., two trustees, have committed a 
breach of trust, & are equally liable, but B. 
received the produce, A. may sustain a bill against 


guilty of any wilful neglect or default 
m tlio management of his trufit, but, 
the Jury, having ascertained any dls- 
P^Red questions of fact involved, the 
ct. will detormln^e whether they amount 
to a breach of tmst. — Batuey & Tate 


r. Maeshaix (1884), 2 N. Z. L. R. C. A. 
277.— N.Z. 

a. Adding plaintiff d: defendants.] 
— Northoote V. Benjamin, Stanford 
& Adamson (1890), 9 N. Z. L. R. 200. 

— N.Z. 


PART VII. SECT. 6, SUB-SECT. 2. 

— B. 

b. Personal represenieUive of eesivi 
gue frtwi.]— A llan v. Gamble (1870), 
S Oh. Oh. 105.— CAN. 
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B. alone to recover the amount, for the benefit 
of the trust. 

( 2 ) Pltf., a tenant for life, having received 6 per 
cent, on an investment, which she knew to be & 
insisted was improper, was ordered to accoimt for 
the excess beyond 4 per cent., for the benefit of 
the trust. — Baynard v. Woolley, Wearing v. 
Baynard (1866), 20 Beav. 683 ; 62 E. R. 729. 
Annoiationa: — As to (1) Diftd. Butler v. Butler (1877), 7 
Ch. D. 116. Reid. Power v. Hooy (1871), 19 W. R. 918. 
Oenerally, Mentd. Swanloy Coal Co. v. Denton (1906), 
75 L. J. K. B. 1009. 


C, Parties, 

(a) In General. 

4663. Whether all parties to breach necessary 
parties.] — It is no objection to a suit brought by 
parties seeking relief against a breach of trust that 
one of defts. against whom no relief is prayed may 
have been a party to such a breach of trust. — 
Wilson v, Moore (1833), 1 My. & K. 120 ; 39 
13. K. 029 ; affd- (1834), 1 My. & K. 337, I.. O. 
Annotationa : — ^Apld. Gray v. Lewis (1869), L. It. 520 j 

Cowper V. Stoneham (1893), 68 L. T. 18. Reid. Falrlle 
V. Hartwell (1839). 3 Jur. 791 ; Pannell v. Hurley (1845), 

2 Coll. 241 ; Maobrydo v. Eykyn (1871), 24 L. T. 461 ; 
Child V. Thorley (1880), 16 Ch. D. 151 ; Foxton w. Man- 
chester & Liverpool District Bankh^ Co. (1881), 44 L. T. 
406 ; Blyth r. Fladgate, Morgran v. Blyth, Smith v. Blyth, 
11891] 1 Ch. 337 ; Soar v. Ashwell, U8931 2 Q. B. 390 ; 
Mara v. Browne (1895), 73 L. T. 638. Mentd. Bank of 
Bengal v, Fagan (1849), 6 Moo. Ind. App. 27 ; CoUinson 
V. Lister (1855), 20 Beav. 356 ; Rolfo v. Gregory (1863), 

9 L. T. 260 ; Piercy v. Fynney (1871). L. R. 12 Eq. 69. 

4504 . ,] — ( 1 ) Where several trustees are 

implicated in a breach of trust, the cestui que trust 
is not at liberty to file a bill to recover the trust 
fund amongst some of them only, but must make 
all the trustees who are living, & the representa- 
tives of such of them as arc dead, parties, 

A. being absolutely entitled to a trust fund \mdcr 
a settlement made by her father, assigned it, on 
her marriage, to trustees upon certain trusts, under 
which B., her only child, became absolutely entitled 
to the fund. The fund was never transferred 
to the trustees of the second settlement, but 
remained in a house of agency in India, in which 
the original trustees had deposited it. The house 
failed. B. filed a bill against the original trustees, 
to make them responsible for the loss of the fund : 
— Held : the trustees of the second settlement 
were not necessary parties. 

(2) A. assigned a fund which was deposited in 
a house of agency in India to trustees, on certain 
trusts, under which his two daughters, B. & O., 
became entitled to the fund equally. A suit 
was afterwards instituted in which B.'s moiety 
of the fund was ordered to remain in ct., but C.’s 
moiety was ordered to be paid to her. The 
trustees, however, suffered the fund to continue 
in the house of agency until it failed . C. then filed 
a bill against the trustees, to make them responsible 
for her moiety of the fund ; — Held : notwithstand- 
ing the decree in the prior suit, B. was a necessary 
party to the new suit. — Munch v. Cockerell 
(1830), 8 Sim. 219 ; 0 L. J. Ch. 9 ; 69 E. R. 88. 
Annotaiion : — Retd. Shlpton v. Howes (1845), 4 Hare, 619. 

4665. .] — Certain members of the govern- 

ing body of the Corpn. of Leeds, immedia^Ty after 
the passing of the Municipal Corporation Act, 
procured funds belonging to the corpn. to be applied 
Dy the trustees in whom they were vested to pnr* 
poses not warranted by the Act. An information 
& bill, in which the corpn. were relators & pltfs., 
was filed for the puimose of making five individuals, 
out of the several members concerned in the 
transaction, & the trustees, personally liable to 
make good the fimds : — Held : the other members 
concerned in the transaction were not necessary 


parties. — ^A.-G. v, Wilson (1840), Cr. & Ph. 1 ; 
10 L. J. Ch. 63 ; 4 Jur. 1174 ; 41 B. R. 389, L. C. 
Annotaiuma Distd. Foss v. Horbottlo (1843), 2 Hare, 461. 
Oonfd. London Gas Light Co. v. Spottiswoode (1861), 
14 Beav. 264. Distd. He London & Birinlngbam Extension, 
etc. Ry. Carpenter's & Weiss’s Case (18^), 6 DeG. & Sm. 
402. Held. Shrewsbury & Birmingham Rv. v. L. & N. W. 
Ry. (18631 4 DeG. M. &G.115 ; Harev.N.W. Ry.(1860), 
3 L. T. 289. Mentd. A.-G. r. Norwich Corpn. (1848), 
12 Jur, 424 ; Lee v. Angos (1860), L. R. 2 Kq. 69 ; Power 
V. Hooy (1871), 19 W. R. 916; Crowthcr v. Appleby 
(1873), L. R. 9 C. P. 23 ; Forbes u. Samuel, 11913] 3 K. B. 
706. 


4666. .] — The 32nd Order of Aug. 1841, 

applies to a case of a breach of trust committed by 
several exors. ; & a cestui que trust may, therefore, 

P roceed against one in the absence of the others. — 
'ebry V. Kno'tt (1842), 6 Beav. 293 ; 49 E. R. 
690 ; previous proceedwgs (1841), 4 Beav. 170. 
Annotations : — Dbtd. Lenaghan v. Smith (1847), 2 Pli. 301 ; 
Penny v. Penny (1851), 20 L. J. Ch. 339. Refd. Higgs v. 
Penn (1845), 14 L. J. Ch. 326 ; Hunt v. Peacock (1847), 
16 L. J. Ch. 497 ; Fowler v. Reynal (1818), 13 Jur. 650, n, ; 
Wilson V. Rhodes (1878), 8 Ch. D. 777. 

4667. .] — (1) Consols were settled to the 

separate use of the wife for life, with a power to 
appoint it by wiU, & the settlement contained a 
power for the trustees, witli the consent in writing 
of the wife, to alter the securities. The trustees, 
without such consent, sold tlie Consols, & invested 
the produce in Long Annuities, which they after- 
wards sold & lent the money on bond, which was 
afterwards received by the husband, who invested 
it in leaseholds. The wife received the Long 
Annuities until sold, A afterwards joined her 
husband in executing a deed, reciting that the sale 
of the Long Annuities & tlio subsequent invest- 
ments had been with her consent : — Held : tho 
appointees of the fund under her will were entitled, 
as against the husband A trustees, to have the 
Consols replaced, A the interest over which the 
wife had a general power of appointment w'as not 
liable to make good the breach of trust. 

(2) Since the Orders of Aug. 1841, it is not 
necessary to make all the persons committing a 
breach of trust parties to a suit for its restitution. — 
Kellaway V. Johnson (1842), 5 Beav. 310 ; 0 


Jur. 751 ; 49 E. R. 601. 

Annotations As to (1) Refd. Hiighcs v. WcIIh (1852), 9 
Haro, 749. As to (2) Reid. Fowlor v. Reynal (1848), I J 
Jur. 650, n. ; Penny r. Penny (1851), 20 L. J. Ch. 339. 
OcTierally, Refd. Higgs v. Perm (1845), 11 L. J. Ch. 326. 

4000. .] — In a suit to remedy a breach of 

trust, it is not, since the New Orders, necessary 
to make every party participating in the breach 
of trust party to the suit. — A.-CI. v. Leicester 
Corpn. (1844), 7 Beav. 170 ; 49 E. R. 1031. 

4009 . I — Penny v. Penny (1861), 9 Hare, 

39 ; 20 L. J. Ch. 339 ; 17 L. T. O. S. 120 ; 15 
Jur. 445 ; 68 E. R. 405. 

Annotations Avid. Coppard v. (1864), 2 Do G. J. & 

Sm. 173. Refd. Eccles v. Cheyne (1851), 9 Hare, 215. 
4670. Assignee of trust.] — Bill against a trustee 
who has assigned his trust, the assignee ought to 
be made a party ; as the decree should bo first 
against him, A the trustee to stand as security. — 
Burt v. Dennet (1787), 2 Bro. C. C. 225 ; 29 E. R. 


120, L. 0. 

Anrwtation Beld. Hardwick v. Mynd (1794), 1 Anst. 109. 

4671. Sale under trust to sell — Action by one 
claimant for share of produce —Necessity for 
Joinder of all claimants.]— Faithful v . Hunt 
(1796), 3 Ansi. 761 ; 145 E. R. 1028. 

4672. Representatives of settlor.]— The resi- 
duary legatee of testator having assigned her 
residue to trustees upon certain trusts, & the 
trustees having possessed themselves of the 
property, the cestuis que trust file a bill for an 
account against the trustees ; — Held : the personal 
representatives of testator are necAsary parties 

u u u 2 
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Trusts and Trustees. 


Sect. 0. — Proceedings in respect of breach of trust : 

Sub-sect. 2, C. (a), (b) <fc (c).] 
to the suit. — ^Backstbow v. Bernard (1825), 3 
L. J. O. S. Ch. 104. 

4673. .] — Breach of trust in not calling in 

& investing money due on a note, the subject of a 
settlement. Suit may be sustained against the 
imsteo to compel him to pay the money, without 
making the representatives of the settlor, the 
maker of the note, parties. — ^Plated v. Craddock 
(1838). Coop. Pr. Cas. 481 ; 47 E. R. 607. 

4674. Action by executor o! trustee — Against 
tenant for life — Joinder of other cestuls que trust 
as co-plaintills.] — A party, who was entitled under 
a will to the income of a trust fund for life, with 
remainder to his children, who were infants, 
obtained possession of the trust fund, ^ applied 
the produce of it to his own use. A bill was filed 
by the extrix. of the surviving trustee of the fund, 
iV the childi'cn of the tenant for life, by the extrix. 
as their next friend, for the piu’posc of compelling 
the tenant for life to make good the fund which 
he had sold : — Held : as the extrix. of the sur- 
viving trustee would be liable to the cestuis que 
trusty to make good the trust fund, in the event 
of the tenant for life failing to do so, she & the 
infant cestuis que trust were improperly joined as 
co-pltfs. — Jacob v. Lucas (1839), 1 Beav. 430 ; 
8 L. J. Ch. 271 ; 48 E. R. 1009. 

Annotations: — Apld. Griffith v. Vanheythuysen (1851), 9 

Hare, 85. Distd. Norrla v. Wright (1851), 14 Beav. 291. 

4676. Most guilty trustee — Action against non- 
acting trustee.] — Although suits for breaches of 
trust are within the 32nd order of Aug. 1841, the 
most guilty trustee cannot be omitted from being 
a party to the bill. 

Suppose one trustee only to act, receive the 
money, & only invest in his own name, that is 
a breach of trust in the non-acting trustee ; &> if 
the trustee who had the money sold it out to his 
own use, in that case, although the non-acting 
trustee may be liable, yet the ct. would not allow 
the cestui que trust to go against the non-acting 
trustee without bringing the acting trustee before 
the ct. (WiGRAM, V.-C.). — SiiiPTON V. Rawlings 
( 1845), 4 Hare, 019 ; 5 L. T. O. S. 230 ; 67 E. R. 
795. 

Annotations Refd. He Fryer’s Estate, Mortindalo v. 

Plcquot (1857), 26 L. J. Ch. 398 : Coppard v. Alien (1864), 

2 Do G. J. & Sm. 173. Mentd. Vaughan v. Vangcratogen 

(1853), 2 Drew. 363. 

4676. Person not a trustee — Party to breach.] — 

A person, not a trustee, who is a party to a breach 
of trust committed by a trustee may or may not, 
at the option of pltf., a cestui que trusty bo made 
deft, to a suit against the trustee in respect of such 
breach. — Bateman v. Margerison (1848), 6 Hare, 
490 ; 07 E. R. 1200. 

Annotation: — Refd. Knight v. Cawthron (1847), 1 Do G. & 

Sm. 714. 

4677. Whether all trustees necessary parties — 
Action against representatives of deceased trustee.] 

— Testator devised his residuary real & personal 
estate to A. & B., on trusts in which B. was 
beneficially interested. B. received part of the 
assets, & died : — Held : a bill could not be main- 
tained by the surviving trustees against the 
representatives of B. alone, to recover the trust 
fund received by him, but the bill ought to seek 
the general administration of testator’s estate. — 
Ohangellor V. Morecraft (1848), 11 Beav. 262 ; 
17 L. J. Ch. 11 ; 10 L. T. O. H. 437 ; 50 E. R. 817. 

4678. .] — Testator bequeathed the 


residue of his personal estate to three trustees, 
R., L. &, I., who were also his exors., upon trust 
to invest same, & to pay the income to his widow 
for her life, & after her death “ to lay out & invest 
or retain invested ” £860, & to pay the income of 
£600, part thereof, to his daughter M. for her life, 
with remainder to her children, & upon trust to 
pay the income of the remaining £350 to his 
daughter B. for her life, with remainder to her 
children ; &, in the event of the death of his 
daughter, M. without issue, her share was to be 
divided among L., I. & B. Testator died in Dec. 
1854, & his widow died in June, 1860. The 
daughter M. died in Jan. 1859, without issue. 
Aiter the death of the widow, R. began to pay 
interest to B. on £350, & after the death of M., 
on £510 13s. 4d., i.e. on the £350 & one-third of 
the £500, & continued the payment half-yearly 
until his death, which took place in Sept. 1803. 
Part of the estate of the original testator consisted 
of a sum of £1,200 lent upon mtge. Before the 
death of R. £700, part of this sum, had been paid 
off by the mtgor. in instalments. For some of 
these instalments R. alone gave receipts, & he 
joined in the receipts for others. After R.’s death, 
J. one of his exors., continued to pay interest to 
B. on £510 13s. 4d. until June, 1874, when the 
payment ceased. He made these payments with 
the knowledge of his co-exors. & of the persons 
beneficially interested in R.’s estate, & the pay- 
ments were admitted as proper deductions upon 
a half-yearly settlement of the accounts of the 
income of R.’s estate made between the exors. 
& the beneficiaries. The £600 remaining due on 
the mtge. was paid off by instalments after the 
death of R. the receipts for the instalments being 
signed by his exor. J. as “ for the exors.” or ” for 
the trustees ” of the original testator. J, paid one- 
thud of the £500 to L. & another third to I. & 
retained the remaining one-third. In 1877 B. 
commenced an action against the exors. of R. 
alone, claiming to have the sum of £616 13i^. id. 
6c the arrears of income made good out of the 
estate of R. : — Held : B. was entitled to sue the 
exors. of R, alone, without making the other 
trustees of the original testator parties. — ^Wilson v. 
Rhodes (1878), 8 Ch. D. 777, C. A. 

4679. .] — By an ante-nuptial settlement the 

trustees of it were empowered to sell out the trust 
fund & invest the proceeds upon, among others, 
real securities. By a contemporaneous memo- 
randum indorsed on the settlement the settlors 
requested the trustees to advance the trust 
moneys to the owners of a copyhold estate, called 
Vauxhall Gardens, upon mtge. as first, second or 
third mtgees. : — Held : in a suit by cestuis que 
trusty soelSng to make one of the trustees liable in 
respect of the breach of trust, the 32nd Order of 
May, 1841, did not dispense with the necessity of 
making the co-trustees parties. — Fowler v. 
Reynal (1849), 2 De G. &; Sm. 749 ; 13 L. T. O. S. 
203 ; 13 Jur. 649 ; 64 E. R. 336 ; ajfd. (1851), 3 
Mac, & G. 600, L. C. 

Annotation : — Consd. Lockhart v. Ilcilly, Reilly v. Lockhart 

(1856), 25 L. J. Ch. 697. 

4680, Assignees of bankrupt trustees.] — In a suit 
to make trustees liable for a breach of trust : — 
Held : assignees of two bkpt. trustees were not 
indispensable parties, as the case fell within the 
32nd General Order of Aug. 1841 . — Norris v , 
Wright (1851), 14 Beav. 291 ; 61 E. R. 298. 
Annotatiems : — Kentd. Macleod v. AnncBley (1853), 17 Jur. 

608 ; Smlthwick v. Smlthwiok (1861), 5 L. T. 23. 


PART VII. SECT. 6, SUB-SECT. 2.— 
^ C. (a). 

4676 i. Person not a trustee — Party to 


breach .] — In a cause petltlou by a paying the trust moneys to a tliird 

cestui que trust against the personal party, such third party is a necessary 

repi*cseutative of a tiiistee, for a breach party to the suit. — C opelanp v. 

of trust committed by the trustee In VVtllks (1867), 15 W. R. 850. — IR. 
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Part VII. — Breaches op Trust. 


4681. Cestui que trust representative of deceased 
trustee — Right to Join as co-plaintiff.] — Where 
several pltfs. beneficially interested in a trust fund 
sue the trustees in resiioct of a breach of trust, & 
one of such pltfs. has, in addition to his character 
as a cestui que irusU become the personal representa- 
tive of deceased trustee, who was primarily, or \iuth 
the other trustees jointly, liable, the suit is im- 
properly framed, & cannot be sustained, notwith- 
btanding it be averred by the bill that pltf. has 
received no assets of the estate of the deceased 
trustee, &; that the trustee died insolvent. — 
Griffith v, Vanheythusen (1861), 9 Hare, 86; 
20 L. J. Oh. 337 ; 17 L. T. O. S. 119 ; 15 Jur. 421 ; 
08 E. R. 426. 

Annotation : — Diftd. Mau^rhan v. Blako (1867), 3 Ch. App. 82. 

4082. Separate class of trustees.] — M‘Gachen v. 
Dew, Dew v, M*Gachen, No. 4548, ante* 

4683. Solicitor or agent of trustee — Intermeddling 
with trust.] — Though the solr. or agent of a trustee 
is not generally a proper party to suit to recover 
the trust funds, yet the case is different where 
lie has received the trust moneys, & has inter- 
meddled with the performance of the trust. — 
Hardy v. (^aley (1864), 33 Beav. 365 ; 56 E. R. 
108. 

(b) Cestui que trust 

4684. Action by beneficiaries — Whether all cestuls 
que trust must be parties.] — A trustee for three 
persons is called to an account. All the cesiuis que 
trust must be parties. — Hamm v. Stevens (1682), 
1 Vom. 110; 23E. R. 351. 

4535 . j — ascertained fund was 

vested in a trustee, in trust for A. for life, with 
remainder in default of children of A., to A.’s 
brother & three sisters, or the children of such of 
them os should be then dead : — Held : on the de- 
cease of A. unmarried, the cliildren of lier deceased 
brother could file a bill against the trustees for their 
one-fourth, without making the cesiuis que trust 
of the other three-fourths parties. — Hutchinson 

Townsend (1836), 2 Keen, 675 ; 6 L. J. Ch. 13 ; 
48 E. R. 789. 

4535 . ,] — Twenty years ago, twenty- 

seven Iversons conveyed real & personal estate to 
trustees to sell, & to divide the produce : — Held : 
a bin might be filed by a few, on behalf, etc., against 
the trustees, to make them account & it was not 
necessary to make all the persons interested parties 
to the suit. -Smart v. Bhadstock (1844), 7 Beav. 
500 ; 49 E. R. 1159. 

4637 . .] party entitled to a moiety 

of an ascertained fund cannot maintain a suit for 
payment of his share without making the person 
entitled to the other moiety a party, if, owing to a 
breach of trust, the whole fund is not forthcoming. 
— Lenaqiian V. Smith (1847), 2 Ph. 301 ; 16 L. J. 
Ch. 376 ; 11 L. T. O. S. 121 ; 11 Jur. 503 ; 41 E. R. 
958, L. C. 

Annotation: — Held. Hunt v. Peacock (1847), 16 L. J. Ch. 

497. 

4688. .] — To a suit by one or more 

cestuis que trust against trustees, alleging that the 
trust fund had been invested on improper security, 
<te seeking to have it restored, aU the cestuis que 
trust of the fund must bo parties ; & if the fund be 
held in trust for a class of persons, there must, be- 
fore the cause is heard on the question between 
pltfs. <&; the trustees, bo evidence that all the 
members of the class are before the ct. — Phit.lip- 


BON v. Gatty (1848), 6 Hare, 26 ; 17 L. J. Ch. 241 ; 
11 L. T. O. 8. 472 ; 12 Jur. 430 ; 07 E. R. 1067 ; 
subsequent 'proceedings^ 7 Hare, 616. 

4689. - — Beneficiary with separated 

Interest.]---A widow concurred in a breach of trust, 
but her interest in testator’s estate had been 
separated ; — Held : she was not a necessary party 
to a suit by a cestui que trust not seeking to charge 
her interest, & the trustees, seekiim to charge her 
interest, must make their equity euective by some 
proceeding of their own. — Ling v. Colman (1847), 
10 Beav. 370 ; 9 L. T. O. S. 120 ; 50 E. R. 624. 


^mu^ions Consd. Coppard v, Allen (1864), 2 De G. J. 
& 8m. 173. Mentd. A.-G. v. Chesterfield (1854), 18 Beav. 


4690 . Action by trustee against co-trustee — 
Whether cestui que trust necessary party.] — 

Bill by one trustee of stock against the other to 
compel liim to replace it or give security according 
to his engagement, when pltf. joined in transferring 
the stock into his name : demurrer, because the 
cesiuis que trust were not parties, overruled. — 
Franco v. Franco (1796), 3 Ves. 76 ; 30 E. R. 902, 
L. C. 

An.nx>tation6 : — Ezpld. Fortescuo v. Barnett (1833), 2 L. J. Ch. 
98.^ Apld. May v. Selby (1842), 1 Y. & C. Ch. Caa. 235. 
Distd. Chancellor v. Morccraft (1848), 11 Beav. 202 ; 
Philllpson «. Gatty (1848), 7 Hare, 516. Apld. Groom v. 
Booth (1853), 1 Drew. 548. Distd. Jesse v. Bennett (1856), 
2 Jnr. N. 8. 961. Consd. Case v. James (1861), 3 Do G. F. 
& J. 256. Refd. Peake v. Ledger (1850), 8 Hare, 313 ; 
Bntlor 15. Butler (1877), 26 W. R. 85. 

4691 . .] — A trustee may file a bill 

against his co-trustee to recover the trust fund, 
without making the cestuis que trust parties. — 
May Selby (1842), 1 Y. & C. Ch. Cas. 236 ; 6 
Jur. 62 ; 02 E. R. 809. 

Annotations : — Consd. Re Cross, Harstou v. Tenison (1882), 
20 Ch. D. 109. Reid. Josso i5. Boimott (18 '>6). 2 Jur. N. 8. 
964 ; Cane v, James (1801), 3 De G, F. A: J. 256. Mentd. 
Ponsford v. Hartley (1802), 2 John. Ac H. 736. 

4692 . Action by trustee against one cestui que 
trust — Whether other cestuis que trust necessary 
parties.] — Bill by trustee against one of several 
cesiuis que trust to recover the trust securities. 
The other cesiuis que trust are unnecessary parties. 
— Bridget v, Hames (1844), 1 Coll. 72 ; 63 E. R. 
326. 

Annotation : — Refd. Case 15. James (1861), 3 Do G. F. & J. 
256. 

4693. Representative of deceased cestui que 
trust.] — In a suit to make a trustee liable for a pai*t 
of the trust fund wliich was not forthcoming, he 
stated that it had been received by the tenants for 
life, who were dead : — Held : tlieir personal repre- 
sentatives were necessary parties. — Wiijjams v. 
Adlen (1861), 29 Beav. 292 ; 30 L. J. Oh. 810 ; 
9 W. R. 227 ; 64 E. R. 639 ; subsequent proceed- 
ings (1862), 4 De G. F. & J. 71, L. JJ. 

4694 . .] — The judge gave the representa- 

tives of a cestui que trust whose income had not 
been fully paid & who died pendente liie the same 
benefit of a decree against a trustee for breach of 
trust as if they had been made parties under 
R. H. C., Ord. 60, r. 2.— Stone v. Bennet (1876), 
3 Char. Pr. Oas. 387. 


(c) Representatives of Deceased Trustee. 

4695. Whether necessary parties.] — Selyard 
(Lady) v. Harris’ Executors (1711), 1 Eq. Oas. 
Abr. 74 ; 21 E. R. 886. 

4696. .] — Munch v, Cockerell, No. 4426, 

ante. 


PART VII. SECT. 6. SUB-SECT. 2.-- 
C. (b). 

4690 i. Action hy trustee againat co- 
trustee — Whether cestui que trust neces- 
sary parti /.] — In a suit by a trustee 


?ainst his co-trustee for an account 
is not necessary to make the cestuis 
le trust parties, if pUf. sue only 
L hla capacity of tnistco. — D avikh 
Lyon (1875), 1 N. Z. Jur. N. S. 86. 
-N.Z. 


PART VII. SECT. 6, SUB-SECT. 2.— 

C. (c). 

4696 i. Whether neerssarv parties .] — 
Allen v. M'Combie’s Trustees, [19091 
8. r. 710; 46 Sc. L. II. 485; [1909] 
1 S. L. T. 296.— SC0T.6 
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Trusts and Trustees. 


Sect. 0. — Proceedings in respect of breach of trust : 

Svb-sect. 2, C, (c), D, <£r E.'\ 

4697. .] — A primciry point wa4s made, that 

the personal representative of a i^erson of the 
name of G. or some such name, one of the trustees, 
was not before the ct. ; & as there was some 
argument upon it, the relator’s counsel very pro- 
perly agreed to undertake to bring that person 
before the ct. if it should be necessary. 1 have 
considered the point, & upon the whole, I think the 
suit cannot s^ely be proceeded with without 
Imving him here according to that undertaking, & 
therefore he must be made a party (Lord Broug- 
ham, C.). — A.-G. V, Newbury Corpn. (1838), Coop. 
Pr. Cas. 72 ; 47 E. R. 406, L. C. 

4698. .] — To a bill seeking to charge the 

survivor of two exors. with the loss occasioned by a 
breach of trust committed by both, & also praying 
for an account of the personal estate of testator, 
the personal representatives of deceased exor. are 
necessary parties. — Biggs v. Penn (1845), 4 Hare, 
409 ; 2 Holt. Eq. 3 ; 6 L. T. O. S. 89 ; 9 Jur. 368 ; 
(‘)7 E. R. 733. 

Annotations .’—Apld. Coppard r. Allen (1864), 2 Do G. J. & 

Sm. 173. Reid. Shlpton v. Rawlins (1845), 4 Hare, 619. 

4699. .] — Where three persons commit a 

breach of trust, & one dies, a person complaining 
of the breach of trust may, under Ord. 32 of Aug. 
1841, sue the survivors without making the repre- 
sentatives of deceased tmstee parties. — Hall v, 
Austin (1846), 2 CoU. 670 ; 15 L. J. Ch. 384 ; 7 
h. T. O. 8. 279 ; 10 Jur. 452 ; 63 E. R. 866. 
Annotation Consd. Coppard v. Allen (1864), 2 Do G. J. & 

Hm. 173. 

4700. .] — Senible : where one of several 

trustees has died the cestui que trust may generally 
.sue the surviving trustees for an account, without 
making the representatives of deceased trustee a 
party, it being the duty of the surviving trustees 
to place the fund in a proper position, « recover 
from the estate of deceased any portion of the 
1 rust money that may have remained in his hands. 
— ^Beattie v. Johnstone (1848), 8 Hare, 169 ; 68 
E. R. 818. 

4701. .] — Where one of several trustees 

dies pending a suit which does not seek to charge 
them personally in that character, his repre- 
sentatives are not necessary parties ; for the 
trusteeship survives. — London Gas Iaght Oo. v. 
Spottiswoode (1861), 14 Beav. 264; 61 E. R. 
288. 

Annotations : — Retd. Williams v. Page (1858), 24 Boav. 654. 

Mentd. Gray v. Lewis (1869), L. R, 8 Eq. 526. 

4702. .] — Relief may be had, for a breach 

of trust committed by two trustees, against one, in 
the absence of the representatives of the other. — 
Strong v. Strong (1854), 18 Beav. 408 ; 62 
E. R. 161, 

Annotation : — Mentd. Ee Fryer’s Estate, Martindale v. 

ricqiiot (1857), 26 L. J. Ch. 398. 

4703. .] — A trustee dying pending proceed- 
ings seeking to fix him & liis co-trustee with a 
breach of trust, the suit was ordered to proceed 
in the absence of his representative, on an aflldavit 
of ineffectual attempts to ascertain the address of 
his widow. — B and v. Randle (1854), 2 Eq. Rep. 
439 ; 23 L. T. O. 8. 21 ; 2 W. R. 331. 

Annotation .-—Apld. Moore r. Morris (1 871), L. R. 13 Eq. 139. 

4704. Elwes V. Barnard, No. 4333, 

ante. 

4705. .] — In an action for a general account 

against a surviving exor. & trustee it is not, in 
the absence of special circumstances, necessary 
for pltf. to make the representative of deceased 


trustee or exor. a party. If deft, requires such 
representative to be added, & the circumstances 
of the case render it advisable that he should be 
so added, R. S. C., 1883, provide by Ord. 16, 
rr. 11 & 48, the machinery for that puiposo. — 
Re Harrison, Smith v. Allen, [1891] 2 Oh. 349 ; 
60 L. J. Ch. 287 ; sub nom. Re Harrison, 
Smith v. Allen, Allen v. Oort, 64 L. T. 442. 
Annotation : — Digtd. Ee Jordan, Hayward v. Hamilton, 

[1904] 1 Oh. 260. 

4706 . Action against representative of de- 

ceased co-trustee.] — Two deceased trustees having 
committed a breach of trust by moi*tgaging, instead 
of selling the testator’s real estate, & accounts of 
the estate being necessary : — Held : notwithstand- 
ing the 32nd General Order of Aug. 1841, a suit 
could not be maintained to charge the estate of 
one trustee, & take the accounts, in the absence 
of the representative of the other. — Devaynes v, 
Robinson (1856), 24 Beav. 86, 97 ; 63 E. R. 289, 
294. 

Annotation : — Retd. Smiirthwalte v. Hannay (1894), 6 R. 

299. 

4707 . .] — An action for breach of 

trust was brought by a beneficiary under a settle- 
ment against, as sole defts., the exors. of one of 
the two trustees, but not the surviving trustee, 
of the settlement. The surviving trustee was also 
dead, & no new tiqistees of the settlement had 
been appointed, although the person in whom the 
power to appoint was vested was prepared to 
exereise it : — Held : the representatives of the 
surviving trustee must be added as defts., or new 
trustees of the settlement must be appointed & 
added as defts. — Re Jordan, Hayward v, Hamil- 
ton, [1904] 1 Ch. 260 ; 73 L. J. Ch. 128 ; 90 L. T. 
223 ; 52 W. R. 150 ; 48 Sol. Jo. 142. 

4708 . Application to add as defendant.] — 

G. &> C. were the trustees of a settlement. C. died, 

X., his legal personal representative, lived in 
Ireland. M., the cestui que trusty brought an action 
against G., alleging a breach of trust by him & C., 
& claiming payment by G. of the amount lost by 
the breach. A third-party notice, by which G. 
claimed contribution from the estate of G, & the 
order giving leave to serve it on X. in Ireland, 
were set aside by the C. A. without prejudice to 
an application by G., under R. 8. C., Order 16, r. 11 , 
to add X . as deft, to the action. On the application 
to add X. being made, it was opposed by pltf. ; — 
Held : X. ought not to be added as deft, against 
pltf.’s wish. — MuCheane v. Gyles (No. 2), 11902] 
1 Ch. 911 ; 71 L. J. Ch. 446 ; 86 L. T. 217 ; 60 
W. R. 387 ; 46 Sol. Jo. 359. 

Annotation : — Reid. Ee Jordon, Hayward v. Hamilton, [1904] 

1 Ch. 260. 

X>. Evidence, 

See, generally. Evidence, Vol. XXII., pp. 1 etseq, 

4709 . Admission by one trustee — Whether bind- 
ing on co-trustee.] — An admission by one trustee 
wUl not bind his co-trustees : aliter, where parties 
are personally liable. — Davies v. Ridge (1800), 
3 Bsp. 101 ; 170 E. R. 553, N. P. 

Anno latUm .—Mentd. Doe d. Rowlandson v. Wainwright 

(1838), 8 Ad. & El. 601. 

4710 . Interrogatories — Against trustees — To dis- 
cover breach of trust.] — In a legatees' suit, where 
the bill contains no notice of an alleged breach of 
trust, & nothing is said about it in the decree, the 
ct. will not pemait the executor to be examined 
on interrogatories before the master, touching the 
breach of trust, but the breach of trust must be 
established against the exor., by a distinct & inde- 
pendent suit. — Ford v, Bryant (1846), 9 Beav. 


PART VII. SECT. 6, SUB-SKOT. 2.—D. 

o. Admitting farther evidence.] — Smaixv. Eocijbb (1867), 2 Oh. Ch. 97. — CAN. 
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Paet VII. — Breaches oe Trust. 


410; 16 L. J. Oh. 261 ; 7 L. T. O. S. 134 ; 10 Jur. 
484; 60B. R. 401. 

4711. By purchase from trustees.] 

— In an action for specific performance of an 
agreement to sell the remainder of an underlease 
of house property to pltfs. who were trustees for 
a married woman, interrogatories by deft., who 
had notice that they were trustees, but no notice 
of the actual trusts, for the purpose of establishing 
that the proposed investment of the trust funds 
in the purchase was a breach of trust, were ordered 
to be struck out as irrelevant. — Mansfield v. 
Childerhousb (1876), 4 Ch. D. 82 ; 46 L. J. Ch. 
30 ; 35 L. T. 690 ; 25 W. B. 68. 

4712. By trustees — Title of cestui que trust.] 

— Testator gave real estates to trustees in trust for 
his son for life, with a gift over if he charged for 
encumbered them. One of the trustees filed a bill 
for the administration of the trusts of the will, 
& afterwards filed a supplemental bill against 
certain defts. who were in possession of part of 
the estates, alleging that they claimed under a 
charge made in their favour by the tenant for life 
which operated as a forfeiture. Defts. were 
interrogated as to the particulars of all charges 
in their favour, if any, of the property of testator. 
Defts. stated in their answer that they claimed 
under no charge made by the tenant for life, but 
under a lease at a rack rent which he had granted 
to a lessee, who had mortgaged the lease to them. 
Pltf. excepted to the answer because defts. did not 
set forth the date of the lease ; — Reid : pltf., being 
a trustee, was entitled to know the particulars 
of those who claimed to be ceatuis que trust ; &> the 
exceptions must therefore be allowed. — Hurst v, 
Hurst (1874), 9 Ch. App. 762 ; 44 L. J. Ch. Ill ; 
,S1 L. T. 264 ; 22 W. R. 939, L. JJ. 

4713. Discovery — By trustee — Bare trustee.] — 
Where deft, appears to be a bare trustee for pltf. 

offers no explanation to the contrary, the ct. 
will compel the production of deeds & documents 
admitted, by his answer, to be in his possession. — 
8parke V. Montrtou (1834), 1 Y. & C. Ex. 103 ; 
160 E. R. 43. 

Resisting production on ground of privilege.] 

—See Discovery, Vol. XVIII., pp. 146-148, 
Nos. 958-982. 

Discovery & interrogatories generally.] — See 

Discovery, Vol. XVIII., pp. 38 ei seq, 

E. Accounts and Inquiries. 

See, also. Executors, Vol. XXIV., pp. 682-685, 
Nos. 7080-7112. 

4714. When Inquiry ordered — Common accounts 
directed.] — Wliere a bill was filed by the cestui que 
trust against the trustees & exors. named in a will, 
for an account of testator’s personal estate, stating 
specific charges against them, in not having pos- 
sessed themselves of paints of testators’ estate, & 
praying, that they might be charged with such 
parts thereof as they might have received but for 
their wilful default, & on the hearing of the cause, 
no inquiry was directed by the ct., as to the default 
or neglect of the exors. & trustees in not possessing 
themselves of testator’s estate ; — Held : on the 
cause coming on for further directions, such an 
inquiry could not then be directed to the master, — 


Garland v. Littlewood (1839), 1 Beav. 627 ; 
8 L. J. Ch. 369 ; 48 E. R. 1045. 

An^tations .— Reid. TerreU v. Matthews (1841), 11 L. J. Ch. 

L ir Estate, Brooker v. Brooker (1857), 26 

4716. .] — A case of breach of trust 

was alleged on the pleadings against trustees & 
exors. for not having sold an estate, but at the 
fii*st hearing the common accounts only were 
directed : — Held : defts. could not be then charged 
with the breach of trust, & inquiries could not bo 
then directed with that object. — Green v. Badley 
(1844), 7 Beav. 274 ; 49 E. R. 1070. 

4716. Action for administration of trustee’s 

estate.] — An action was brought ia 1884 for the 
administration of the estate of testator, who died 
in 1872, by an incumbrancer on three of the four 
shares of the residue, against the suiviving trustee, 
& the extrix. of deceased trustee. U'he wlit 
claimed only ordinary administration, but by the 
statement of claim various breaches of trust were 
alleged against the trustees, particularly deceased 
tmstee, whose estate was then under administra- 
tion by the ct. Pltf. applied under R. S. C., 

I Ord. 16, r. 1, for an order tor the ordinary adminis- 
tration accounts &; inquiries & special inquiries 
pointing to the alleged breaches of trust : — Held : 
the application should be refused ; having regard 
to the relief claimed by the writ., only the usual 
administration accounts & inquiries could bo 
obtained under R. S. C., Ord. 16, r. 1 ; & as the 
substantial question at issue appeared to relate 
to the alleged breaches of trust, which would have 
to be determined at the hearing the usual accounts 
& inquiiies might be iinnecessaiy, <fe the ct. in the 
exercise of its discretion under R. S. C., Ord, 65, 
r. 10, ought to decline to order even the usual 
accounts at that stage of the action. — Re Gyuon, 
Allen v. Taylor (1885), 29 Ch. D. 834 ; 64 L. J. 
Ch. 945 ; 53 L. T. 539 ; 33 W. R. 620, C. A. 

4717. Breach of trust admitted — Loss made 

good before action heard.] — In an action by some 
of the beneficiaries against the trustees of the will, 
the statement of claim alleged a specific breach 
of trust, consisting of an unauthorised investment, 
by defts. & claimed administration of the estate 
by the ct., & the proper accounts & inquiries. It 
also alleged certain conduct on the part of the 
trustees which was undefcnsible. Defts. admitted 
the breach of trust, but had made it good before 
the liearing of the action. At the hearing the 
common order for administration was made, but 
the accounts & inquiries were not to be proceeded 
with without the leave of the court. A summons 
was taken out by iillfs. asking for the removal of 
the trustees, wliich luul been claimed by the writ, 
though not by the statement of clairn, & that the 
common accounts &> inquiries, or, if necessary, 
additional ones, should be proceeded with. Before 
it came on, by the death of the widow of testator 
the estate became immediately divisible among the 
beneficiaries. The summons was opposed by 
certain beneficiaiies on whom the judgment was 
served : — Held : as this was a charge of an 
active broach of trust, & not of wilful default, the 
ct. would not direct accounts or inquiries, either 
with a view to the discovery of further breaches 
of trust not alleged in the pleadings or proved at 


PART VII. SECT. 6, SUB-SECT. 2.— E. 

d. When accounts ordered — On foot- 
inq of wilful default .] — Hartiq^n r. 
O'Shanassy (1872), 3 V. Tl. 42.— 

AUS, 

e. — Ijj ordor to obtain 

an account by trustees on the footing 
of wilful default, at least one act of 
not getting in moneys which thej’’ 


ought to have got in must ho shown. 

llUSSELI. V. 111788ELL (1891), 17 

V. L. R. 729.— AUS, 

f. .] — ^WiARD V. Gable (1860), 

8 Or. 458.— CAN. 

g. Effect of acquiescence of cestui 

guc trust.] — Walmsley v. Bull (1888), 
16 Gr. 210.— CAN. 

h. JUase by tenant in common 


— Account as trustee — Bents d? profits.] 
—Nash v. McKay (1868), 16 Gr. 247. 
—CAN. 

k. Abandonment of item by 

cestui Que trust — Evidence of .] — Jones v. 
McKean (N. B.) (1897), 27 S. O. R. 
249.— CAN. 

l. Profits made by trustees not 

accounted /or.}— Hb^erson v. Wood- 
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TeUSTS AlfD Teustees, 


Sect. 0. — Proceedings in respect of breach of trust : 

Sub-sect. 2, E., F. & G. Parts VII J. & IX. 

Sects. 1 cfe 2 : Sub-sects. 1, 2 <fc 3, A.] 

the hearing, or for tlie purpose of establishing a 
case for the removal of the tmsteos, of which no 
indication had been given in the pleadings or in 
the evidence. — Re Wrightson, Wbigittson v. 
Cooke, [1908] 1 Ch. 789 ; 77 L. J. Ch. 422 ; 98 
L. T. 799. 

4718. When accounts ordered — Discretion of 

court.] — Re Gyhon, Allen v. Taylor, No. 4716, 
ante. 

4719. .] — In 1887 A. convoyed his 

business & property to B. upon trusts for the benefit 
of his creditors with an ultimate trust for himself. 
Under the powers in the deed, B. carried on the 
business by means of an overdraft arranged with 
a bank. In 1893 A. assigned his interest imder I 
the deed to his wife, pltf., for her separate use. 
In 1896 B. reconveyed the trust estate to pltf., 
the reconveyance containing a recital that all A.’s 
debts had been paid. On this occasion some in- 
vestigation of the trust account was made by the 
pltf., but a detailed account was not required. 
In July, 1898, B. destroyed aU the books of account 
in the belief that they were no longer of use. In 
Oct. 1898, pltf. brought an action against B. 
charging him with fraud & misconduct, & claiming 
an account of all his transactions under the trust 
deed from 1887 to 1896 on the footing of wilful 
default. B. denied the charges, but admitted 
(a) that he had improperly allowed the trust estate 


to be charged for a short period with interest at 
6 per cent, on sums amounting to £10,000 ; (b) that 
he had received the usual commissions, amounting 
to £31 10«. 8d., on fire insurance of the trust 
estate ; (c) that he had retained £52 17s dd. for 
debts of A. due in 1887, but never claimed. At the 
trial the charges of fraud & wilful default were not 
established, but pltf. claimed an order for a 
common account from 1887 : — Held : although B. 
had been gudty of some misconduct, it was not 
a case in which the ct., in the exercise of its dis- 
cretion under R. 8. 0., Ord. 65, r. 10, would under 
the circumstances make an order for a common 
account ; but there would be judgment for pltf. 
for the amounts admitted under the three i^ms 
above mentioned. — Campbell v, Gillespie, [1900] 
1 Ch. 225 ; 69 L. J. Ch. 223 ; 81 L. T. 514 ; 48 
W. R. 151 ; 44 Sol. Jo. 90. 

4720. Wilful default not charged.] — Re 

Wrightson, Wrightson v. Cooke, No. 4717, ante. 

Administration by court.] — See Part III., 

Sect. 10, sub-sect. 9, A., ante. 

Accounting for profits.] — See Part VII., 

Sect. 3, sub-sect. 2, C., ante. 

Duty of trustee to account.] — See Part IV., 

Sect. 9, ante. 

F. Defences Available to Trustee. 

See Sect. 4, ante. 

Q. Costs. 

See Part III., Sect. 3, sub-sect. 3, E., ante. 


Part VIII. — Judicial Trustees. 


See Judicial Trustees Act, 1896 (c. 36) ; Judicial 
Trustee Rules, 1897. 

4721. Discretion of court to appoint.] — A person 
interested in an estate is not entitled as of right to 
the appointment of a judicial trustee under Judi- 
cial Trustee Act, 1896 (c. 36), but the appointment 
is, under sect. 1 (1) a matter entirely within the 
discretion of the ct. 

Where the reversioner under a will applied under 
Ihe Act for the appointment of a judicial trustee 
to act either alone or jointly with testator’s widow, 
who was sole extrix. & also tenant for life, there 
being no trustee appointed by the will, the ct. 
refused the application, as it was opposed to her 
wish & to testator’s manifest intention, which was 
that she should have the sole control of his estate, 
there being, moreover, no ground of complaint 
against her ; nor was the fact that appet. offered 
that the remuneration of the judicial trustee, when 
appointed, should come out of capital & not out of 
income held to justify the application . — Re Rat- 
cliff, [1898] 2 Oh. 862 ; 67 L. J. Ch. 662 ; 78 
L. T. 834 ; 42 Sol. Jo. 664. 

4722. Person interested in estate not entitled as 
of right.] — Re R\tcliff, No. 4721, ante. 


4723. Whether appointment made — Opposition 
of sole executrix to tenant for life — No misconduct 
alleged.] — Rs Ratcliff, No. 4721, ante. 

4724. Applicant offering remuneration out 

of capital.] — Re Ratcijff, No. 4721, a7iie. 

4725. Tenant for life prepared to appoint 

proper person — Application by mortgagees of one- 
fifth of reversion.] — Re Chisholm, Legal Rever- 
sionary Society v. Knight (1898), 43 Sol. Jo. 43. 

4726. Opposition of majority of bene- 

ficiaries.] — Re Martin, [1900] W. N. 129. 

4727. Appointment in addition to private trustee.] 
— Re Ratclifp, No. 4721, ante. 

4728. Appointment in place of executor.] — Re 
Martin, [1900] W. N. 129. 

4729. Who may be appointed — Court not satisfied 
with fitness of persons nominated — Jurisdiction to 
appoint nominee of retiring trustee — Court not 
bound to appoint official trustee.] — Upon an appli- 
cation for the appointment of a judicial trustee in 
place of a retiring judicial trustee, if the ct. is not 
satisfied of the fitness of the person nominated 
by appet., there is jurisdiction to appoint a person 
suggested by the retiring trustee as his successor, 
& the ct. is not in such a case bound by sub-s. 3 


ROOFE, WiLSHER & WlISHER, [192' 
N. Z. L. Jl. 411.— N.Z. 

m. After granting discharge i 

trustees,] — Macfari^ane v. Mactai 
LAJGS’S Trustees (1897), 24 R. (C 
of Sess.) .574 ; 84 Sc. L. R. 408 : 
S. L. T. 311.— SCOT. 

n. Scope of reference — Special ci 
^instances.] — Braun v. Aumon 
(1872), 19 Gr. 172.— CAN. 

o. Passing of accounts — Reference 
take accounts in master's office — Prii 
accourd in SiirrogaV Court — Effect of.y 


OiBSON V. Gardner (1906), 8 0. W. R. 
526 ; 13 O. L. R. 521.— CAN. 

PART VIII. 

p. Judicial factor — When appoint- 
ment made — Contest for office of trustee.] 
— ^Whon two parties contended for the 
office of trustee on a land estate, under 
a private settlement, & the party 
having the first beneficiary Interest 
under the trust disputed the right of 
both competitors, the ct. in the 
meantime sequestrated the rents of the 


estate, & made an interim appoint- 
ment of a Judicial factor. — Home r. 
Hunter (1833), 11 Sh. (Ct. of Scss.) 

638.— SCOT. 

q. Trustees not acting 

harmonimisly .] — The more fact that 
trustees cannot act harmoniously will 
not Justify their removal & the ^polnt • 
ment of a Judicial factor. — Hope v. 
Hope (1884), 12 R. (Ct. of Sess.) 27 ; 22 
Sc. L. R. 33.— SCOT. 

r. Powers — Power to sell heri- 

tage .] — Under Trusts (Scotland) Act, 
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Part IX. — The Public Trustee. 


of 8. 1 of the Judicial Trustee Act, 1896 (c. 35), 1 (3), 
to appoint only an o66cial trustee. — Douglas v, 
Bolam:, [1900] 2 Ch. 749 ; 70 L. J. Ch. 1 ; 83 L. T. 
448 ; 49 W. R. 163 ; 17 T. L. R. 1 ; 45 Sol. .To. 29, 0. A. 

4780. Bank — As sole Judicial trustee.] — 

A bank may be appointed a sole judicial trustee, 
with remuneration, under the sect, dealing with the 
appointment of “a person ” under Judicial 
Trustee Act, 1896 (c. 35 ). — Rc Cohen, Cohen v. 
(’OHEN (1918), 62 Sol. Jo. 682. 


4731. Retirement of Judicial trustee — No power 
to ^ appoint successor.] — When a judicial trustee 
retires he lias no overriding power to appoint his 
successor, but the ct. has jurisdiction to appoint 
the Public Trustee in his place &; in a proper case 
will do so . — Re Johnston, Mills r. JoirNSTON 
(1911), 105 L. T. 701. 

4732. Jurisdiction of court to appoint Public 

Trustee.] — Re .Ioiinston, Mills v, Johnston, No. 
4731, an/c. 


Part IX. — ^The Public Trustee. 


Sect. 1.— IN GENERAL. 

See Public Trustee Act, 1906 (c. 56) ; Public 
Trustee Rules, 1912 ; Phiblic Trustee (Custodian 
Trustee) Rules, 1926. 

Custodian of property of enemy alien .] — See 
Aliens, Vol. II., pp. 161-163, Nos. 230-241. 

Grant of letters of administration to Public 
Trustee .] — See Executors, Vol. XXIII., p. 172, 
Nos. 1906-1909. 

Trustee for purpose of Settled Land Acts .] — See 
Settlements, Vol. XL., p. 780, Nos. 3116, 3116. 
Public trustee as trust corporation .] — See J^w 

of Property Act, 1926 (c. 20), s. 205 (1) (xxviii) ; 
Settled Land Act, 1926 (c. 18), s. 117 (1) (xxx) ; 
Trustee Act, 1926 (c. 19), s. 68 (18) ; Administra- 
tion of Estates Act, 1926 (c. 23), s. 65 (1) (xxvi). 


Sect. 2. —APPOINTMENT. 

Sub -SECT. 1. — In General. 

See Public Trustee Act, 1906 (c. 66). 

4733. From what time appointment dates — Con- 
sent of Public Trustee.] — Three ladies, extrices. of 
a will, executed a deed on Nov. 29, 1912, appointing 
the^ Public Trustee to be sole trustee of the will in 
their place. The Public Trustee delayed giving his 
formal consent to act until the administration of 
the estate had been completed, & gave his consent 
imder his hand & official seal in accordance with the 
rules made under Public Trustee Act, 1900 (c. 65), 
on Feb. 28, 1913, Sc executed the deed of appoint- 
ment on Mar. 3, 1913, One of the ladies desired 
to withdraw the appointment, contending that, 
inasmuch as it was made before the consent of 
the Public Trustee had been formally given, it 
was invalid : — Held ; the appointment of the 
Public Trustee dated as from Mar. 3, 1913, when 
the Public Trustee had executed the deed of 
appointment, which was after his consent had been 
formally given in accordance with the rules, so 
that the appointment so made was valid. — 
Re Shaw, Pubijo Trustee v. Little (1914), 110 
L. T. 924 ; 30 T. L. R. 418 ; 38 Sol. .To. 414, C. A. 

4734. Appointment by executors before consent 
given — Deed of appointment executed after consent 

1921, every Judicial factor who has 
been appointed by the ct., & whoso 
duties are supervised by the accoun- 
tant of ct., is entitled to sell the estate 
on which he is factor without tho 
sanction of the ct. — Munro (Lowe's 
.T tJDioiAL Factor)* Thompson (M'Ka y’s 
.Judicial Factor), [1925] S. C. 11. — 

SCOT. 

t. Power to select oljjects of 

bequest conferred on nominated trustees.] 

— Woodard’s .Judicial Factor v, 

Woodard’s Execthtux, [1926] S. C. 


given — Validity of appointment.]— hV Shaw, 
Public Trustee r. Little, No. 4733, ante. 


Sub-sect. 2. — As Custodian Trustee. 

See Public Trustee Act, 1906 (c. 66), s. 4 ; Public 
Trustee (Custodian Trusl-ee) Rules, 1926. 

4735. Who may appoint — As custodian trustee 
of charitable funds — Trustees having power of 
appointing new trustee.] — (1) The provisions of 
Public Trustee Act, 1006 (c. 65), s. 1 (4). (5), 
precluding the Public Trustee from accepting 
certain classes of trusts, including trusts exclusively 
for leligious or charitable purposes, apply only 
to the Public Trustee, Sc not to a corpn. appointed 
custodian trustee of such a trust under sect. 4 (3). 

(2) The appointment of a custodian trustee 
of charitable funds may be made by trustees having 
the power of appointing new trustees of the 
funds ; Sc the “ instrument ** within the meaning 
of Public Trustee Rules, 1912, r. 30, empowering 
a body of trustees incorporated under the Chari- 
table Trustees Incorporation Act, 1872 (c. 24), 1o 
undertake trusts is their deed of trust Sc the certifi- 
cate of incorporation. — Rc Cherry’s Trusts, 
Robinson v. Wesleyan Methodist Chapel 
Purposes Trustees, [1914] 1 Ch. 83 ; 83 L. J. Cli. 
142 ; 110 L. T. 16 ; 30 T. Jj. R. .30 ; 68 Sol. Jo. 48. 

Custodian of property of enemy alien .] — See 
Aliens, Vol. II., pp. 161-153, Nos. 230-241. 


Sub-sect. 3. — As Ordinary Trustee. 

A. In General. 

See Public Trustee Act, 1906 (c. 65), ss, 5, 6. 

4736. Appointment as co-trustee —Opposition of 
sole private trustee.] — Re Kensit, [1908] W. N. 
235. 

4737. Subsequently withdrawn.] — 

By a settlement on the marriage in 1899 of H. & C. 
stocks, securities, & cash amounting to £10,000 
were vested by II. in resp., W., upon the trusts 
therein declared. The power of appointing new 
trustees was vested in H. during his life, & it was 

Act, 1 91 5. — Re Transi'er oe Land Act, 
1915 Re Transfer from Balfot.tr to 
Public Trustee (op Engiand), [1916] 
V. L. R. ,‘i97.~AUS. 

b. Testator domiciled out of juris- 
diction — Property within jurisdiction.] 
— Under rule 433 a Judge of tho 
Supreme Ct. has Jurlsdlotion, on an 
application by way of ortglnatlng 
notice, to appoint tho Public Adminis- 
trator a trustee to adminlstor a trust 
under a will of a person domiciled 
outside Alberta wheii§by real estate In 


534 — SCOT. 

PART IX. SECT. 2, SUB-SECT. 3.— A. 

a. Appointment of Pvhlie Trustee of 
Eu gland — Trust declared in England 
— Trust property in Victoria,] — The 
Public Trustee of England being a 
corpn. solo under Public Trustee Act, 
1906, is empowered to accept the 
trusteeship of land in Victoria in the 
case of a trust declared in an English 
will, & is entitled to be registered as a 
Joint proprietor under Transfer of Land 
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Sect. 2. — Appointment : Sub-aect, A, & B, Sect. 

3 r Sub-sects, 1 2. Sect. 4,] 

declared that, although no case for the appoint- 
ment should exist, H. might appoint any fit 
person or persons additional trustee or trustees. 
The youngest surviving child was bom in Dec. 
1905. The settlor died in Nov. 1905. His widow 
0., & the three surviving infant children by their 
next friend, were desirous that the Public Trustee 
should be appointed trustee or custodian trustee 
of the settlement additional to resp., but made no 
suggestion against his integrity : — Held : notwith- 
standing the refusal of the trustee to consent to the 
appointment, the beneficiaries had no absolute 
right to the appointment of a second trustee, but, 
ns resp. now placed himself in the hands of the 
ct. & did not oppose the wishes of the bene- 
ficiaries, the Public Trustee would be appointed 
co-trustee with him of the settlement. — Be 
Badger, Badger v. Woolley (1916), 84 L. J. Ch. 
507 : 113 L. T. 160. 

4738. Power of retiring trustees to appoint — 
Exercisable only as last resort.] — Trustees who 
desire to retire ought only to resort to Public 
Trustee Act, 1906 {c. 66), & appoint the Public 
Trustee in their place, if there is no other way out 
of the difficulty. Before doing so they should 
try to obtain some member of the family to accept 
ihe trust.— Hope Johnstone’s Settlement 
Trusts (1909), 26 T. L. K. 369 ; 63 Sol. Jo. 321. 
Annotation : — Expld. lie Drake’s Scttlmt. (1926), 42 T. L. Tl. 

407. 

4789. Opposition by tenant for life — & some 

remaindermen — Support of majority of bene- 
nclaries.] — Re Firth, Firth v. Loveridge, No. 
4748, post. 

4740. On ground of expense.] — Re 

Drake’s SETn,EMENT, No. 4749, post. 

4741. Necessity for notice to beneficiaries — 
General rule.] — Re Claremont (1910), cited in 
ITalsbury’s Laws of England, Vol. 28, at p. 214. 

4742. Guardians of Infant beneficiaries.] — 

Re Claremont (1910), cited in Halsbury’s Laws 
of England, Vol. 28, at p. 214. 

4743. Appointment as sole trustee — Instrument 
providing for not less than three trustees — Juris- 
diction of court.] — (1) The ct. has express juris- 
diction under Public Trustee Act, 1906 (c. 66), s. 6, 
to appoint the Public Trustee sole trustee of a 
settlement, although it contained a provision that 
the trustees should not at any time be less than 
three. Semble : under the combined effect of 
s. 10 of Trustee Act, 1893 (c. 63), s. 10, & Public 
Trustee Act, 1906 (c. 56), s. 6, the donee of the 
power in a settlement containing such a provision 
could liimsclf appoint the Public Trustee to be sole 
irusiee. 

(2) In cases where such an appointment has 
been made under the ct.’s statutory power of 
appointing new trustees, the settlement must be 
read as authorising the payment to a sole trustee 
of capital moneys under the Settled Land Acts. 

(3) Notwithstanding the absence of any express 
statutory enactment enabling the Public Trustee 
to hold land or take possession of personal property 
except as provided in s. 3 of the Act of 1906, it 
must be implied that he has fuU power, when 
appointed, to possess himself of the trust property, 
whatever its nature. 

Semble : under Trustee Act, 1893 (c. 63), s. 26, 
the ct. has jurisdiction to appoint two trustees, 


or even a sole trustee, of a settlement, in dis- 
regard of the settlor’s direction as to the mi nim u m 
number being three. — Re Leslie’s Hassop 
Estates, [1911] 1 Ch. 611; 80 L. J. Ch. 486; 
27 T. L. R. 362 ; 66 Sol. Jo. 384 ; sitb nom. Re 
Hassop Settled Estates, Re Leslie’s Will, 104 
L. T. 663. 

Annotation : — Refd. Re Moxon, [1916] 2 Ch. 696. 

4744. Appointment by persons having 

statutory powers.] — Re Leslie’s Hassop Estates, 
No. 4743, ante. 

4745. — — Persons having the 
statutory power to appoint new trustees may 
appoint the Public Trustee to be sole trustee 
although the trust instnunent expressly provides 
that upon any appointment of new trustees the 
number is not to be reduced below three. — Re 
Moxon, [1916] 2 Ch. 696 ; 86 L. J. Ch. 32 ; 115 
L. T. 673 ; 61 Sol. Jo. 42. 

4746. Form of summons — Public Trustee Act, 
1906 (c. 56), s. 6 {2).]— Re Symes (1918), 62 Sol. 
Jo. 403. 

Appointment on retirement of judicial trustee.] — 

See No. 4731, ante. 

B, Prohibition of Appointment. 

See Public Trustee Act, 1906 (c. 65), s. 5 (4). 

4747. When granted — In interests of bene- 
ficiaries.] — Re Claremont (1910), cited in Hals- 
bury’s Laws of England, Vol. 28, at p. 214. 

4748. Objection on ground of expense.] — 

(1) Where a sole trustee, desiring to retire, pro- 
posed to exercise his statutory power by appoint- 
ing the Public Trustee in his place, the estate 
being of the value of upwards of £38,000, part 
being building land, & all but one of the tenants for 
life & some of the remaindermen, a class likely to 
be largely increased, being in favour of the appoint- 
ment, the ct. refused to make an order, under 
Public Tmstee Act, 1906 (c. 56), s. 5 (4) prohibiting 
the appointment. 

(2) Qu. : whether it is open to a beneficiary 
applying for an order under the sub-sect, to base 
his application solely on the ground of the expense 
which the appointment would involve. 

But assuming that it is, the fact of that expense, 
provided that it is not exceptional or disproportion- 
ate, cannot in ordinaiy cases be treated as a 
material element in determining whether it is 
“ exi)edient ” or not to make the order. — Re Firth, 
Firth v. Loveridge, [1912] 1 Ch. 806 ; 81 L. J. 
Ch. 639 ; 100 L. T. 865 ; 28 T. L. R. 378 ; 66 Sol. 
Jo. 467. 

4749. Prohibition not proved to be 

expedient for all beneficiaries.] — The trustees of a 
settlement of heirlooms desiied to retire & to 
appoint the Public Trustee under Public Trustee 
Act, 1906 (c. 65), s. 6. Tlie tenant for life sought 
an injunction to restrain them from so doing in 
view of the fact that the duties of the trustees were 
light & that the appointment of the Public Trustee 
was undesirable on the ground of expense. It was, 
however, subsequently ascertained that the charges 
of the Public Trustee would be small, & the tenant 
for life, therefore, no longer relied on expense as a 
ground for objecting to the appointment ; — Held : 
the apiilication failed, there being no evidence that 
it was expedient in the interests of all the bene- 
ficiaries to restrain the trustees from appointing 
the Public Trustee. — Re Drake’s Settlement 
(1926), 42 T. L. R. 407 ; 70 Sol. Jo. 621. 


Alborta Is dovisod. — Re Lkonari), State.]— A. testator, domlcllod In tho Irish Public Trustee nor the English 

[1918] 2 W, W. H. 222; 13 Alta. L. R. I^h Free State, by his will ap- Public Trustee eould accept the ap- 

241.- — CAN. pointed tho Public Trustee to be his polntmcnt . — In the Goods o/ Leeson, 

0 . Testator domiciled in Irish Free exor. & trustee; — Held: neither the [1928] I. R. 168. — IR. 
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4760. Time for application — After receipt of 
notice of appointment .] — Be Claremont (1910), 
cited in Halsbury’s Laws of England, Vol. 28, at 
p. 214. 

4761. ** Expediency ** of making order — Whether 
expense material for consideration .] — Re Firth, 
Firth v . Loveridgb, No. 4748, ante. 


Sect. 8.— POWERS. 

Sub-sect. 1. — In General. 

See Public Trustee Act, 1906 (c. 65), ss. 2-0. 

4762. Power to hold land.] — Re Leslie’s Has- 
sop Estates, No. 4743, ante. 

4763. Conflicting interests — No power to make 
bargain with himself — Duty to seek sanction of 
court.] — The Public Trustee has no more power 
than a private trustee, where he is in the position 
of having conflicting interests, to make a bargain 
with himself, & must accordingly come to the ct. 
in the proper proceedings to sanction such a bar- 
gain. — Re New Haw Estate Trusts (1912), 107 
L. T. 191 ; 66 Sol. Jo. 638. 

4764. Power to apply income for maintenance — 
Of infant beneficiary.] — Re Bass, Bass v . Pttblic 
Trustee, [1914] W. N. 868. 

4766. No power to accept trust for charitable or 
religious purposes — Public Trustee Act, 1906 (c. 65), 
s. 2 (5) — Whether provision applicable to corpora- 
tion appointed as custodian trustee.] — Be Cherry’s 
Trusts, Robinson v . Wesleyan Methodist 
Chapel Purposes Trustees, No. 4735, ante. 

4756. Selection of charitable objects.] 

— A devise to the Public Tinistee of mines & 
minerals under certain lands upon trust for sale & 
to hold the net proceeds in trust for such charitable 
institution or institutions or other charitable 
object or objects for the benefit of mankind in the 
county of Kent, as the Public Trustee might in his 
absolute discretion select, is a trust exclusively for 
charitable pui’poses which the Public Trustee is 
precluded from accepting by Public Trustee Act, 
1906 (c. 55), 8. 2 (6). 

In such a case the power of selecting the chaii- 
table objects attaches to the office of the trustee 
so as to be exercisable by the persons appointed 
to act as trustees in place of the Public Trustee. — 
Re Hampton, Public Trustee v . Hampton (1918), 
88 L. J. Oh. 103 ; 63 Sol. Jo. 08. 

4767. Powers confined to English settlements.] — 
It is not competent to the Public Trustee to accept 
the trusteeship of any settlement other than an 
English one. 

"^^ere the trustees of a marriage contract, 
which, when executed, was in form & substance a 
Scottish settlement, desired to appoint the Public 
Trustee to be sole trustee of the settlement, on the 
ground that the matrimonial domicil, the present 
trustees, the beneficiaries, & the trust investments 
were all English : — Held : the settlement still 
remained a Scottish settlement to be construed 
according to Scottish Law, & there was no statutory 
jjower enabling the Public Trustee to accept the 
trusteeship of what was a foreign settlement. — 
Re Hewitt’s Settlement, Hewitt v . Hewitt, 
[1916] 1 Oh. 228 ; 84 L. J. Ch. 368 ; 112 L. T. 287 ; 
31 T. L. R. 81 ; 59 Sol. Jo. 177. 

Administration of small estates.]— iS'rc Sub-sect. 
2, post. 


Sub-sect. 2. — ^Administration op Small Estates. 

See Public Trustee Act, 1906 (c. 66), s. 3. 

4768. Time for ascertaining value — Date of ap- 
plication to Public Trustee — Not date of deceased’s 
death.] — Public Trustee Act, 1906 (c. 65), s. 3, 
applies throughout to the estates of deceased 
persons, &; not to trusts created by settlements. 

In the administration of a small estate by the 
Public Trustee, under Public Trustee Act, 1906 
(c. 65), s. 3, the date for ascertaining the gross 
capital value of such an estate, wliich must be 
proved to be less than £1000, is the date of the 
application to the Public Trustee to assume the 
administration, and not the date of the death of 
deceased : — Held : an estate which, at the death 
of deceased, was of the gross capital value of 
£128 10s. 2d., but at the date of the application 
to the Public Trustee had been reduced by partial 
distribution to £571 11s. lOd. Consols, was a 
small estate within the meaning of the Act. — 
Re Devereux, Toovey v . Public Trustee, [1911] 
2 Ch. 545 ; 80 L. J. Ch. 705 ; 105 L. T. 407 ; 27 
T. L. R. 674 ; 55 Sol. Jo. 715. 

4759. Power confined to estates of deceased 
persons — Not applicable to settlements.] — Re 
Devereux, Toovey v . Pubijc Trustee, No. 4758, 
ante. 

4760. Form of order.]— 72c Wells, [1915] W. N. 

12 . 


8e( T. 4.— REMUNERATION AND COSTS. 

See Public Trustee Act, 1906 (c. 55), ss. 7-9, 11. 

4761. Remuneration — Income fee for annuities 
— Payable from annuities — Not from residue.] — 
The income fee payable to the Public Trustee 
in respect of life annuities bequeathed by a will is 
payable out of those annuities & not out of residue. 
— lie Bentley, Public Trustee v . Bentley, 
[1914] 2 Ch. 456; 84L.J.Ch.54; lllL. T. 1097. 

4762. Withdrawal fee — Payable from resi- 

due.] — The withdrawal fee payable to the Public 
Trustee on a final distribution of such a trust fund 
is a trust expense incurred in making that final 
distribution & must be borne by the residuary 
legatees of the fund.— Hicklin, Public 
Trustee v . Hoare, [1917] 2 Ch. 278 ; 86 L. J. Cli. 
740 ; 117 L. T. 403 ; 33 T. L. R. 478 ; 61 Sol. Jo. 
030. 

4763. Costs— Appearance under Trading with the 
Enemy Rules, 1915 — Failure of summons.]— 

8. &; W., a firm of stockbrokers in London, creditors 
of W. of Berlin for the sum of £1 ,400, received from 
W. in payment of his debt a cheque drawn to his 
order drawn by a Gorman bank upon the London 
& Liverpool Bank of Commerce, Ltd. of London, A 
indorsed by him to 8. & W. On presentation the 
cheque was dishonoured & subsequently protested. 
On application for payment the Liverpool bank 
first pleaded the Moratorium Proclamation, then 
the state of war & the provisions of Trading with 
the Enemy Act, 1914 (c. 87) ; & lastly, that they 
had no funds available to meet the draft in question. 
The German bank had a current account with the 
Liverpool bank, & the position of this account was 
such that the Liverpool bank considered that they 
were entitled to assert their bankers’ lien upon the 
assets coming to their hands in order to meet tho 
liabilities arising on that account from drafts to a 
large amount for the debit of the German bank & 
also from unmaiured acceptances. The Liverpool 


PART IX. SECT. 3, SUB-SECT. 1. 

d. Power to borrotomoney on iritat es- 
tote — Borrowing not prohibited by uill.] 
— The Public Trustee apparently haa 


S ower under Public Trust Office ConsoU- 
alion Act, 1894, s. 27 (7 ), as amended, to 
borrow money on trust property, where 
the Instrument creating the trust does 


not expressly prohibit borrowing up to 
the sum of £2,000 without obtaining the 
leave of tho ct. — Jfe Armstrong’s Will 
(1907), 26 N. Z. L. y. 1101.— N.Z. 
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SecL 4 . — Remuneralioti and coats. Sects, 5,6 7,] 

bank stated that having regard to those liabilities 
there was no credit available to meet the cheques 
in question. S. & W. thereupon took out an 
originating summons under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 4, for an 
order vesting the property held by the Liverpool 
bank in the Public Trustee as custodian : — Held : 
the Public Trustee appeared in accordance with 
the above rules (2), (3) & the summons having 
failed appcts. must pay his costs. — Re Bank fur 
Uandel und Industrie, [19151 1 Ch. 848 ; 84 
L. J. Ch. 435 ; 113 L. T. 228 ; 31 T. L. R. 311. 


Sect. 5.— AUDIT OF TRUST ACCOUNTS. 

Sec Public Trustee Act, 1906 (c. 55), s. 13. 

4764. Not confined to capital matters.] — An 
auditor having been appointed by the Public 
Trustee to investigate the conditon & accounts of a 
trust estate, the acting trustee declined to produce 
to the auditor tlie necessary books & documents 
except on the terms that the costs of the audit 
should bo borne by those beneficiaries who had 
asked for it ; — Held : (1) the trustee had not right 
to refuse access to the books & documents by the 
auditor ; (2) there was no ground for limiting the 
audit to capital matters. — Re Williams (1910), 26 
T. L. R. 604. 

4765. Auditor appointed by Public Trustee — 
Right to production of books & documents — Duty of 
acting trustee to produce.] — Re Williams, No. 4764, 
ante. 

4766. Costs — Direction for payment otherwise 
than out of trust estate — Duty of Public Trustee to 
hear parties.] — (1) Where the Public Trustee 
directs that the costs of an audit of trust accounts 
under Public Trustee Act, 1906 (c. 55), s. 13, shall 
be paid otherwise than out of the trust estate, the 
person ordered to pay the costs can appeal to the 
ct. under sect. 10 of the Act, from his decision. 

(2) Sect. 10 of the Act applies to all decisions 
of the Public Trustee in discharge of his judicial 
functions under the Act. 

(3) Before making an order for payment of the 
costs of an aiidit under sect. 13 of the Act otherwise 
than out of the trust estate the Public Trustee 
should hear the parties if they desire to be heard. 

(4) The Public Trustee ought not to be made a 
party to an appeal, though tYio ct. which hears, & 
may in matter of doubt ask him to state his reasons 
for his decision. 

(5) Qu. : whether an appeal does not lie from 
every act or omission of the Public Trustee in the 
performance of his administrative functions under 
the Act.— Re Oddy, [1911] 1 Ch. 532 ; 80 L. J. Ch. 
404 ; 104 L. T. 338 ; 27 T. L. R. 312 ; 55 Sol Jo. 
348. 

Annotation: — A.<f to (1) Consd. Re Utloy, Russell v. CubiU 

(1912), 106 L. T. 858. 

4767. Right of appeal.] — Re Oddy, 

No. 4766, ante. 


4768, Unreasonable application for 

audit.] — Testator died in 1876. In the events that 
had happened certain shares of residue had been 
paid away, three remaining in trust. These shares 
were represented by £3,000 Consols. Appet. was 
entitled for life to one-third share, & applied in 
1908 for an audit and investigation of the accounts 
from testator’s death. The Public Trustee directed 
an audit of the account. The result was that it 
was shown some former trustee sold Consols & 
bought ground rents ; these ground rents were sold, 
& the proceeds reinvested in Consols, a larger sum 
being obtained than if the Consols had never been 
sold owing to the depreciation of Consols. Appet. 
consulted a solr. in 1906, independent accountants 
furnished accounts from 1899 to 1906, & her solrs. 
stated they were satisfied. With all this informa- 
tion appet. applied to the PubUc Trustee for an 
investigation & audit of the trust account under 
Public Trustee Act 1906 (c. 55), s. 13. Having 
regard to all the circumstances, the Public Trustee 
came to the conclusion that appet. acted unreason- 
ably, & he directed that she should bear the costs of 
the audit and investigation : — Held : the Public 
Trustee was right. — Re Utley, Russell v. Cubitt 
(1912), 106 L. T. 858 ; 56 Sol. Jo. 518. 


Sect. 0.— APPEAL AGAINST DEOSIONS. 

See Public Trustee Act, 1906 (c. 55), s. 10. 

4769. Whether appeal confined to acts & omis- 
sions in administration.] — Re Oddy, No. 4766, ante. 

4770. Public Trustee not to be made party — 
Appeal from decision in discharge of judicial 
function .] — Re Oddy, No. 4766, ante. 

4771. Public Trustee may be asked to state 
reasons for decision — In matters of doubt.] — 
Re Oddy, No. 4766, ante. 


Sect. 7. ^APPOINTMENT OF TRUSTEES IN 
PLACE OF PUBUC TRUSTEE. 

See Law of Proi>erty Art, 1925 (c. 20), sched. I, 
Part IV., s. 1 (4). 

4772. By persons interested — Trustees for sale.] — 

Where land was hold in four equal undivided shares, 
the owner of one share & the trustees for sale of 
the three remaining shares appointed new trustees 
in the place of the Public Trustee : — Held : the 
trustees for sale were “ persons interested in more 
than an undivided half of the land or the income 
thereof,” & the appointment of new trustees was 
valid. — Re Cliff Contract, [1927] 2 Ch. 94 ; 

96 L. J. Ch. 278 ; 137 L. T. 372 ; 71 Hoi. Jo. 389. 
Annotation : — Apld. Re Hayward, Merson v. Hayward, [1928] 

Ch. 367. 

4773. .] — Trustees for sale of an 

aliquot part of the land held in undivided shares 
are “ persons interested ” within the meaning of 
Law of Property Act, 1925 (c. 20), s. 35 . — Re 
Hayward, Merson v. Hayward, [1928] Ch. 367 ; 

97 L. J. Ch. 197 i 138 L. T. 735 ; 71 Sol. Jo. 845. 


PART IX. SECT. 6. 

e. CoHta.] -Re MoKav (N. W. T.) (1900), r> W. L. R. 79.— CAN. 
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TUBERCULOSIS. 

See Work and Labour. 


TUG AND TOW. 

Sec Admiralty ; SHipriNo and Navioation. 

TUNNELS. 

See Highways, Streets, and Bridges ; Railways and Canals ; Sewers and Drains. 


TURBARY. 

See Commons and Rights or Common ; Easements and Profits a Prendre. 

TURNPIKES. 

aSVc Highways, Streets, and Brjd(;es. 


UBERRIMA FIDES. 


See Agency^ ; Contract ; Equity ; P’amily' Arrancjemknts ; (Guarantee and Indemnity ; 
Insurance ; PARTNEiisnir ; Solicitors ; Trusts and Trustees. 


ULTRA VIRES. 

Sec Companies ; ( ’orporations. 


UMPIRE. 

See Arbitration ; Building C’ontracts, Engineers, and Architects ; Railways and 

Canals. 


UNCONSCIONABLE BARGAINS. 

See Equity ; Fraudulent and Voidable Conveyances ; Money and Money-Lending. 
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UNDERLEASE. 

See Landlord and Tenant. 


UNDER-SHERIFF. 

See Sheriffs and Bailiffs. 


UNDERTAKERS. 

See Burial and Cremation ; Compulsory Purchase of Land and Compensation ; Electric 
Lighting and Power ; Gas ; Bailways and Canals ; Telegraphs and Telephones ; 
Water Supply. 


UNDERWOOD. 

See Agriculture ; Commons and Rights of Common ; Landlord and Tenant ; Settlements. 


UNDERWRITERS. 

See Insurance. 


UNDEVELOPED LAND DUTY. 

See Revenue. 


UNDUE INFLUENCE. 

See Contract ; Equity ; Fraudulent and Voidable Conveyances ; Guts ; Infants and 
Children ; Lunatics and Persons of Unsound Mind ; Misrepresentation and Fraud ; 
Wills. 


UNDUE PREFERENCE. 

See Bankruptcy and Insolvency ; Carriers. 


UNEMPLOYMENT INSURANCE. 


See Work and Labour. 



UNINCORPORATED ASSOCIATIONS. 

See Building Societies ; Clubs ; Friendly Societies ; Industrial, Provident and Similar 

Societies ; Loan Societies. 


UNION OF BENEFICES. 

See Ecclesiastical Law. 


UNION OF PARISHES. 

See Ecclesiastical JjAw ; Poor Law. 


UNION OF SOUTH AFRICA. 

See Dependencies. 


UNIONS. 

See Poor Law. 


UNITARIANS. 

See Ecclesiastical Law. 


UNIVERSITIES. 

See Courts ; Education. 


UNLAWFUL ASSEMBLY. 

See Criminal Law and Procedure. 


UNSOUND FOOD. 


See Food and Drugs. 
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URBAN DISTRICT COUNCIL. 

See Local Government. 


URBAN SANITARY DISTRICT. 

See Local Government ; Public Health and Local Administration. 


URINALS. 

Sec Public Health and Local Administration. 


USAGE. 

Sec Custom and Usages ; Shipping and Navigation ; Theatres and Other Places of 
Entertainment ; Trade and Trade Unions. 


USE AND OCCUPATION. 

Sec Landlord and Tenant. 


USES. 

Keal Properiy and ('hattels Real; Trusts and Trustees. 


USURY. 

See Money and Money-Lending. 


VACANT POSSESSION. 

See Landlord and Tenant ; Practice and Procedure. 


VACATION. 

See Judgments and Orders ; Time. 
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VACCINATION. 

See Public Health and Local Administration. 


VAGABOND. 

/See Criminal Law and Procedure ; Poor Law. 

VAGRANCY. 

/See Poor Law. 

VALUABLE CONSIDERATION. 

/See Contract ; Fraudulent and Voidable Conveyances ; Settlements, 

VALUATION LIST. 

/See Rates and Rattnci. 

VALUATIONS. 

/See Revenue ; Valuers and Appraisers. 

VALUED POLICY. 

See Insurance. 
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VALUERS AND APPRAISERS. 


PAGE 

PAHT I. IN (iENEIlATi 1042 

PART II. DUTIES, IIKJFITS AND LIABIIJTIES 1044 

SEra\ 1. In General ............ 1044 

Sect. 2. (^areless or Unskilful Valuation ........ 1044 

Sect. 2. Remuneration ............ 1046 

PART III. PARTICUJ.AR KINDS OP VATJTATION 1047 

Sect. 1. In General ............. 1047 

Sect. 2. Sale of IjAnd ............ 1047 

Sect. ."1. Sale op Goods ............ 1047 

Sect. 4. Investment of Trust Funds on Mortgage ....... 1047 

Sect. 5. Termination op Partnership ......... 1047 

Sect. (I. Rating Assessment ........... 1047 

PART IV. STAMPS 1048 


Arhifraforft 

Aiidionrrrft 


Avcrayc Adjusiers 


Scr Artittratton. 

,, Auction and 
Auc^tionerrs. 

,, Insurance; Skip- 
ping. 


BuUdiny Vahiorfi . 


Excise JAeences 
Valuation for Estate 
Duty Purposes . 


See R U l L D I N O G o N- 
TRACTS; Engin- 
eers and Archi- 
tects. 

,, Revenue. 

Revenue. 


Part I. In General. 


See Appraisers laceiioos Act. 1800 (r. 43), 
ss. 4~7 ; Itevenue (No. 1) Act, 1801 (c. 21), ss. IJ, 
1.3; Revenue (No. 2) Act, 1804 (c. 50), s. 6; 
(Wnty Courts Act, 1888 (e. 43), s. 159. 

Valuation & arbitration distinguished.] — Sec 
Arbitration, Vol. II., pp. 319-322, Nos. 51-71. 

1. Position inter se of parties concerned with 
valuation — Valuer to be appointed by both parties — 
Duty to nominate.] — The parties to an agreement 
for tlie sale of the cropping of a garden agreed to 
nominate & appoint on a day certain each his own 
valuer, that the valuation should take place on 
another day fixed, & (hat on some day between the 
day of nomination & the day for valuation, the 
valuers should appoint an lunpire : — Held : each 
was bound, on the day fixed for the nomination, 


to communicate to the other the name of the valuer 
nominated by him, as well as to nominate him. — 
Tewv. Harris (1847), 11 Q. B. 7 ; 17 L. J. Q. B. 1 ; 
11 Jur. 947 ; 110 E. K. 370 ; suh 7iom. Dew v. 
Harris, 10 D. T. O. S. 87. 

2. Duty to communicate name of 

nominee to other party.] — T ew v . Harris. No. 1 , 
ante. 

8. Valuer to be appointed by one party — 

Whether amounting to undertaking — That valuer 
shall act.] — An agreement to settle disputes 
between two parties as to the amount to bo paid 
by one of them, in respect of the value of goods 
belonging to, or work done by the other of them, 
by a reference to two valuers, one to be appointed 
by each party, does not import any undertaking 


PART I. 

a. AppraUer to he appointed hy 
loth parlies- Umpire chosen after dis- 
agreement.] — A statute directed that 
each party should choose an appraiser, 
ik that the two appraisers so chosen 
should select a third, & that the 
three so selected shouhl determine the 
matter in controversy, the decision 
agreed on by twO|Of them to bo binding. 


The two appraisers attempted, without 
appointing a third, to make the ap- 
praisement ; hut, disagreeing, finally, 
appointed a third. An appraisement 
agreed upon by this third & one of the 
othcra was sustained. — JRe Kenny 
(1850), 3 N. S. R. (2 Thom.) H.— CAN. 

b. Whether valuation or arlntrcUion 
intended.]' — Re Laidi.aw & Camp- 
HEI.LFOUD, Lake Ontauto & Western 


Ry. Co. (1914), 25 O. W. R. 431; 
31 O. L. R. 209 : 19 D. L. R. 481 ; 6 
0. W. N. 196.— CAN. 


0 . Abortive reference.] — Two leases 
of adjoining lots were by assign- 
ment vested in C. Each lease pro- 
vided that If, on its expiration, the 
lessor refused to renew, he should 
give notice thereof to the lessee & 
that valuators should bo appointed 


( 
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by tbe former tbat tbe valuer wbom be may 
appoint shall act in the valuation, nor any liability 
for his not acting. The party is only bound to 
appoint a valuer on his part, & if the person 
appointed does not act, the other party is remitted 
to his original cause of action, & may revoke liis 
submission ; or may possibly, if the valuer has 
undertaken to act & failed in his duty, have a right 
of action against him ; but has no right of action 
against the party who appointed him . — ^^ooper v. 
Shuttlewobth (1856), 25 L. J. Ex. 114. 

Aniwtation .—Reid. Clarke v. Westrope (1856), 18 C. B. 

765. 

Failure of valuer to act - 
Liability for failure.] — C/Oopkr v, Siiitttle worth, 
No. 3, ante, 

5, Mistaken valuation — Clerical error — 

Party not entitled to advantage therefrom.] — In 

the sale of a grocery & malt business the valuers, 
by a slip, valued 542 sacks of malt as 542 grs. 
The purchaser, having accepted bills for the 
amount of the purchase-money, refused to pay 
so much thereof as represented the excess caused 
by the over valuation of the malt. In an action 
by the vendor to recover this amoimt : — Held : 
this was a mere clerical error, & not an erroneous 
exercise of judgment, & pltf. was not entitled to 
recover. — G ohden v. Funnell (1899), 15 T. L. R. 
547. 

6. Option to purchase at valuation — Option to 
be declared before valuation.] — Edwards v. 
Edwards (1837), 1 Jur. 654. 

Annotation : — Mentd. West London Syndicate v. I. K. 

Comrs., [1808] 2 Q. B. 607. 

7 Work done by unlicenced valuer — Whether 
remuneration recoverable.]^— To a declaration for 
work & labour deft, pleaded that the work, etc., 
consisted of an appraisement of personal property, 
which pltf. appraised in expectation of reward 
1o bo therefore paid by deft, to him, without 
being duly licenced according to 46 Geo, 3, c. 43 : — 
Held : the plea was sulhcient, without staling that 
pltf. did the work as an appraiser, as it followed the 
words of the Act. — F alk v. Force (1848), 12 Q. B. 
666 ; 17 L. J. Q. B. 299 ; 12 L. T. O, 8. 104 ; 12 
Jur. 797 ; 116 E. R. 1020. 

8. Evidence of valuation — Suhlciency.] — By 
agreement between A. A B, it was agreed that B, 
should buy of A. certain plant, materials & tools 
“ at a valuation to be made by A. & a person to 
be appointed by B.” & that B. should pay for 
same by a bill for £150 at two months from the 
valuation & by another bill for the balance of the 
valuation at three months after date. Under this 
agreement B. was let into possession & A., & J., 
who represented B., met <te proceeded to value 
having a list of the articles to be valued, as to all 
of which except certain timber the prices were 
finally agreed upon ; but, as to the timber the 
price per foot & the superficial measurement only 
were agreed upon, the calculation of the cubical 
contents &: the carrying out the amount being left 


to be filled in by B.’s foreman. A. & J. never 
met again, & did not agree upon the sum total ; 
^it B., after ^tion brought for it, paid the £160 : — 
Held : sufficient evidence to warrant the jury in 
finding that a valuation had been made by A. & J. 
—Gordon v. Whitehousb (1860), 18 C. B. 747 ; 
25 L. J. C. F. 300 ; 139 E. R. 1564. 

Annotation .—Mentd. Collins v. Collins (1858), 26 Beav. 306. 

9. Property affected by nuisance — Action to 
restrain nuisance — Consent order for purchase by 
defendant of property affected — Declaration by 
court as to basis of valuatlon.]~Pltf . filed a bill to 
restrain deft, from injuring liis farms by copper 
smoke, & also brought an action for damages. 
Before trial of tlie action an order was made by 
consent in the suit that deft, should purchase 
pltf.’s interest in the farms at a price to be ascer- 
tained & certified by a surveyor, & that pltf, should 
be at liberty to claim damages in the action down 
to the date of the surveyor’s cei-tilicate. A dispute 
took place before the surveyor whether the 
valuation ought to be according to the existing 
state of the farms or according to their state before 
they were injured by the copper smoke. The 
parties being unable to agree, the surveyor stated 
that he would hear arguments & decide the 
question of principle. The Vice-Chancellor then 
made an order, declaring that the valuation ought 
to be according to the existing state of the farms : 
— Held : such declaration ought not to liave been 
made, & it was discharged without prejudice to 
any question. — TTouaiiTON v. Bankart (1861), 3 
J)e G. F. A J. 16 ; 30 I.. J. Ch. 182 ; 3 L. T. 606 ; 
7 Jur. N. 8. 57 ; 9 W. R. 215 ; 45 E. R. 783, 
L. JJ. 

10. Acceptance of valuation ‘‘under protest” — 
Delay In disputing valuation — Right to dispute 
barred.] — Pitt, disputed an award of valuers for 
iiic price of growing crops, on the ground that it 
was made upon a wrong principle. On settle- 
ment he took the sum awarded, A signed a receipt 
for it, writing the words “ under protest ” at the 
lop. He afterwards waited nine months, A then 
filed his bill : — Held : he was precluded by delay 
A what amounted to acquiescence from disputing 
the valuation. — P arrott v. Siiellard (1868), 16 
W. R. 928. 

11. Applications by valuer appointed by Tithe 
Commissioners — Jurisdiction of county court to 
entertain.] — A county ct. judge lias jurisdiction 
under Tithe Act, 1891 (c. 8), s. 10^ (4), to hear 
applications by a valuer duly appointed by the 
comrs. under Tithe Acts for the recovery of sums 
due in respect of redemption money. — R. r. 
Paterson, [1895] 1 Q. B. 31 ; 64 L. J. Q. B. 20 ; 
71 L. T. 671 ; 4,3 W. R. 127 ; 11 T. L. R. 11 ; 
39 Sol. Jo. 28 ; sub nom, R. v. Essex County 
Court .Judge, 15 R. 79, D. 0. 

Abortive reference to arbitration — Failure regard- 
ing valuation .] — Sec Arbitration, Vol. II., pp. 
385-380, Nos. 469-471. 


to value the buildings on the land. 
Notice was grlvcn under each lease & 
valuators were appointed who without 
objection valued the buildinjrs on the 
two lots as a whole. In an action by 
the lessee to recover the amount so 
awarded : —Held : the valuation of the 
buildings on the lots should have been 
ascertamed separately A tlie action 
should not be dismissed but the same 
or other valuators should be appointed 


to ascertain the value in a proper 
manner. — I kwin v. Campbeix (1916), 
51 S. C. R. 358 ; 23 D. L. R. 279.— 

CAN. 

d. Method of appraisal.^ — On an 
appraisal the umpire & appraisers are 
within their jurisdiction, having ap- 
plied their minds to the “ right thing ” 
to form their own opinions, from their 
own knowledge. Inspection or oxamina- 
tiou or from such other source as they 


may deem proper, as to the fair value 
& proper charge or allowance to be 
made In respect of the matter sub- 
raitted to thorn. It is not Incumbent 
on them to state how they acted, & it 
is impossible for the ct. to ascertain 
what considerations have affected 
their judgment. — Searle v. At-lianci: 
Insurance Co. (No. 3), [1926] 4 
]). L. R. 1X73 ; [19261 3 \V. R. 563 ; 
36 Man. L. R. HO.— CAN. 
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Part II. — Duties, Rights and Liabilities. 


Sect. 1. — IN GENERAL. 

12. Valuer must act In person — Valuation by 
valuer’s clerk — Parties not bound.] — In an action 
on an agreement for the sale of goods, at a valua* 
tion to be made by A., the issue was, whether a 
valuation was made by A. It appeared that the 
goods were in fact valued by B., A.’s clerk : — Held : 
deft, was not bound by it, iinless it were shown that 
it was agreed between the parties that B.’s valua- 
tion should be taken as A.’s ; & the fact of deft.’s 
seeing B. valuing, & making no objection until B. 
told him the amount, was not evidence of such 
agreement. — Ess v. Truscott (1887), 2 M. & W. 
885 ; Murp. & H. 75 ; 0 L. J. Ex. 144 ; 1 Jur. 358 ; 
150 E. li, 800. 

13. Knowledge of law of valuation — Necessity 
for precise & accurate knowledge.] — (1) One who 
holds himself out as a valuer of ecclesiastical 
property, though he is not bound to possess a 
precise & accurate knowledge of the law respecting 
the valuation of dilapidations as between outgoing 
& incoming incumbent, is bound to bring to the 
performance of the duty he undertakes a know- 
ledge of the general rules applicable to tlie subject, 
& of the broad distinction which exists between 
the cases of a valuation as between incoming & 
outgoing tenant, & a valuation as between in- 
coming (fc outgoing incumbent. 

(2) if defts., in consideration of pltf’s. retainer, 
had entered into a written engagement that they 
were gratified to all & understood the subject, 
there is no rule of law wliich would have protected 
them from liability for a loss caused by a breach 
of that engagement (per Cur.). — Jenkins v, 
Betiiam (1856), 16 C, B. 168 ; 3 C. L. R. 873 ; 
24 L. J. 0. P. 94 ; 24 L. T. O. S. 272 ; 1 Jur. N. B. 
237 ; 3 W. R. 283 ; 139 E. R. 384. 

Annoiaiions • — As to Distd. Pappa v. Poso (1871), L. K. 

7 C. P, 32. Refd. Harmer v. Cornelius (185H), 32 L. T. 

O. S. 62 ; Pappa v. Hose (1872), L. li. 7 C. P. .525 ; Turner 

V, Goulden (1873), L. II. 9 C. P. .57. As to (2) Consd. 

Chambers v. Goldthorpe, Kestoll v. Nye, [1901] 1 K. B. 

624. Generally, Refd. Cooper v. Shuttleworth (1856), 

25 L. J. Ex. 114. 

14. Knowledge of rules of general applica- 

tion.] — Jenkins v. Betuam, No. 13, ante, 

16. Failure to act — Liability to action.] — 
Cooper v. Bhutti.e worth. No. 3, ante, 

16. Entry on land for purpose of valuation — 
Allotment under Inclosure Acts.] — A valuer ap- 
pointed under Inclosure Act, 1845 (c. 118), is 
entitled to enter upon the land of tlio owner of the 
land which is subject to the right of common for 
the purpose of making a survey & map as directed 
by the Act. — Grubb v. Brown (1858), 32 L. T. 
O. S. 89 ; 7 W. R. 8. 

Annotation : — Refd. Grubb v. Inclosure Comrs. for England 

& Wales (1861), 9 C. B. N. S. 612. 

17. Right to set out private roads — Land allotted 
under Inclosure Acts by Inclosure Commissioners.] 

— It is competent to the Inclosure Comrs., under 
Inclosure Act, 1846 (c. 118), to order the valuer to 
set a private or occupation road over land directed 
by the provisional order to be allotted to an indi- 
vidual in lieu of his rights in the lands to be inclosed, 
unless the provisional order expressly declares 
that his allotment shall be exempt from such a 
burden. — Grubb v. Inclosure Comrs. for Eng- 
land & Wales (1861), 13 0. B. N. B. 806 ; 31 


L. J. O. P. 221 ; 5 L. T. 690 ; 10 W. R. 92 ; 143 
E. R. 317, Ex. Oh. 

18. .] — A valuer who makes an award 

under Inclosure Act, 1845 (c. 118), has a discretion 
in each case as to the amount of formation & com- 
pletion of private or occupation roads & ways set 
out by him in his award. The liability under sect. 
68 of the Act to maintain & keep repaired the 
private or occupation roads & ways arises after 
they have been formed & completed, & is confined 
to the extent to which they have been formed & 
made up. 

The valuer may, where it is necessary, set out 
footways to accommodate inclosed lands or adjoin- 
ing owners. — Reynolds v, Barnes, [1909] 2 Ch. 
361 ; 78 L. J. Ch. 641 ; 101 L. T. 71 ; 73 J. P. 330. 

19. Duty to use care & skill.] — C ann v. Will- 
son, No. 28, post, 

20. .] — Beck v, Smirke (1894), Hudson’s 

Building Contracts, 4th ed., Vol. II., p. 269. 

21. Duty to Inquire into financial position of 
borrower — Valuer for mortgage.] — Beck v, 
Smirke (1894), Hudson’s Building Contracts, 4th 
ed., Vol. II., p. 259. 


Sect. 2.— CARELESS OR UNSKILFUL VALUATION. 

22. Liability for negligence.] — Jenkins v. 
Betham, No. 13, ante. 

23. Whether valuer acting as quasi-arbi- 

trator.] — Pltf. purchased the goodwill, stock 
& ellects of a business at a valuation, the amount 
of wliich was to be fixed by valuers, one to be 
appointed on each side for that purpose, & in case 
of difference by an umpire to be chosen by the 
valuers. Pltf. employed deft, as his valuer, & deft. 
& the valuer appointed by the vendor fixed 
between them the amount of valuation. In an 
action for negligence in making such valuation, 
by which the vmue of the goodwill was fixed too 
high, pltf. applied to administer interrogatories to 
deft, to ascertain the basis on wliich he had agreed 
with the valuer of the vendor to calculate the 
valuation : — Held : deft, had not acted in the 
matter as an arbitrator, but as a valuer only, A 
was therefore liable to his employer for negligence, 
4fc pltf. accordingly was allowed to administer the 
interiDgatories. — Turner v. Goulden (1873), 
li. R. 9 0. P. 67 ; 43 L. J. C. P. 60. 

Annotation : — Refd. Re Hammond & Waterton (1890), 62 

L. T. 808. 

24. .] — A film of surveyors was 

appointed jointly by the parties to a contract for 
the sale of certain growing timber, to value the 
timber. The vendor subsequently commenced 
proceedings against the surveyors for damages for 
negligence in respect of their valuation of the 
timber : — Held : the surveyors were in the position 
of quasi-arbitrators, & the action failed. — Boynton 
V, Richardson (1924), 69 Sol. Jo. 107. 

25. Proof of employment as valuer.] — 

Crabb V, Brinsley, Orabb v. Same (1888), 5 
T. L. R. 14. 

26 . ,] — A firm of valuers were employed 

to value certain property with a view to its being 
offered as a mtge. security. The valuers were 
suggested by a firm of solrs., who were to find a 


PART II. SECT. 2. 

e. Liability for neyligencc — Unpaid 
vahtcr.] — Held: in the absence of 
innla fldes deft., being an unpaid 
vahiator, was not* liable to make good 


the loss sustained by pltf. by reason of 
an erroneous valuation. — F rench v. 
Skead (1876), 24 Gr. 179.— CAN. 

f. .] — Gowan V. Paton 

(1879), 27 Or. 48.— CAN. 


g. Paid valuer — Fraud of em- 

ployer’s agent.] — A paid valuator is 
not liable to make good any loss sus- 
tained by the person employing him, by 
reason or bis over-valuing the property. 


{ 
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mtgee., it being understood, both by the valuers 
& the soil's., that the valuation was to be made on 
behalf of the intended mtgee. Pltf., who was a 
client of the solrs., became the mtgee., on the faith 
of the valuation being made by the valuers. 
The valuation was not conducted with due skill 
& care, & the securitv turned out greatly in- 
sufficient : — Held : the true inference to be drawn 
from the evidence, apart from an admission con- 
tained in the pleadings, was that the valuers were 
actually employed by pltf., & as they had been 
negligent in the performance of the work under- 
taken, they were liable to pltf. for the damage 
caused by such negligence . ---^choles v. Bkook 
(1891), 64 L. T. 674, C. A. 

Annotations:— Cotad, Le Llevro v. Gould. 11893] 1 Q, B. 

491. Refd. Earl v. Lubbock (1904), 74 L. J. K, B. 121 : 

Blacker v. Lake & Elliot (1912), lOG L. T. 533. 

27. Plaintiff acting on valuer’s report.] — 

Crabb V. Brinsley, Crabb v. Same (1888), 5 
T. L. E. 14. 

28. .] — An intending mtgor., at the 

request of the solrs. of an intending mtgee., applied 
to a firm of valuers for a valuation of the property 
proposed to bo mortgaged. A valuation at the 
sum of £3,000 was sent in by the valuers direct to 
the mtgee.’s solrs., & the mtge. was subsequently 
carried out. Default having been made in pay- 
ment by the mtgor., &> a loss having resulted to 
the mtgee., he commenced an action against the 
valuers for damages for the loss sustained through 
their negligence, misrepresentation, & breach of 
duty. The ct. being satisfied on the evidence that 
defts. knew at the time the valuation was made 
that it was for the purpose of an advance, & that 
the valuation as made was in fact no valuation at 
all : — B eld : under the circumstances, defts. were 
liable on two grounds : (a) they, independently of 
contract, owed a duty to pltf. which they had 
failed to discliargo ; (6) they had made reckless 
statements on which pltf. had acted. — Oann v. 
Willson (1888), 39 Oli. D. 39 ; 57 L. J. Oh. 1034 ; 
59 L. T. 723 ; 37 W. E. 23 ; 4 T. L. E. 588 ; 32 
Mol. Jo. 542. 

Annotations : — N.F. Scbolos r. Brook (1891), 63 L. T. 837. 

Overd. Le Llevro r. Gould, [18931 1 Q. B. 491. Consd. 

Blacker v. Lake & Elliot (1912), 100 L. T. 533. 

29. Failure of duty.] — C ^ann v. Willson, 

No. 28, ante, 

30. Reckless statements.] — Cann v, 

Willson, No. 28, a?dc. 

31. To third parties — Mortgagees — .] — 

Mtgees. of the interest of a builder under a building 
agreement advanced money to him from time to 
time on the faith of certificates given by a surveyor 
that certain specified stages in the progress of the 
buildings had been reached. The surveyor was not 
appointed by the mtgees,, & there was no con- 
tractual relation between him & them. In con- 
sequence of the negligence of the surveyor the 
certificates contained untrue statements as to the 
progress of the buildings, but there was no fraud 
on his part : — Held : the surveyor owed no duty 
to the mtgees. to exercise care in giving his certi- 
ficates, & they could not maintain an action against 
him by reason of negligence. — L b Libvrb v, 
Gould, [1893] 1 Q. B. 491 ; 62 L. J. Q. B. 853 ; 


68 L. T. 626 ; 57 J. P. 484 ; 41 W. E. 468 ; 37 
Sol. Jo. 267 ; 4 E. 274 ; sub nom. Dennes v. 
Gould, 9 T. L. E. 243, C. A. 

Annotation’s .'—Congd. Earl v. Lubbock (1904), 74 L. J. K. B. 
121 : Australian Steam Shipping Co, v. Devitt (1917), 
33 T. L. R. 178. Reid. Lane v. Cox (1896), 66 L. J. Q. B. 
193 ; Prltty u. Child (1902), 71 L. J. K. B. 512 : Empress 
Assoc. Corpn.r. Bowring (1906), 1 1 Com. Cas. 107 ; Love v. 
Mack (1905), 92 L. T. 346 ; Compaula Navlera Vaaoonzada 
V. Churchill & Sim, Same v. Burton. [1906] 1 K. B. 237 ; 
Blacker u. Lake & Elliott (1912), 10GL.T.533 ; Banbury v. 
Bank of Montreal, [1917]1 K. B.409; Berg v. Kotterdam- 
sche Lloyd (1918), 31 T. L. K. 272 ; Everett v. Griffiths, 
□ 9201 3 K. B. 163 ; Baker v, .Tamos. (19211 2 K. B. 674. 
Mentd. Cavalier e. Pope, [1905J2K. B. 757 ; Wold-Blundoll 
V. Stephens, [1920] A. C. 956. 

32. .] — c., a solr., was applied to 

by V., who was not his client, but who owned certain 
properties, to find someone who would advance 
money on the security of same. C. knew that 
E., another solr., who represented pltf. under a 
power of attorney, had money to advance, & at an 
interview between C. & E., it was arranged that 
an advance, to bo guaranteed by an insurance 
society, shoiild be made to V., but no stipulation 
for an independent valuation of the properties 
was then made. C., with authority to conduct 
the mtge. on these lines, requested an insurance 
society to insure the mtge., knowing that the 
society usually employed deft., a local valuer of 
repute. C. applied to the society for a copy of 
deft.’s valuation, & this application was ultimately 
acceded to by them, they saying that on future 
occasions when C. was acting for the mtgee. he 
should have a copy. The society repudiated 
responsibility for deft.’s fee, which was after- 
wards paid b y V. through C. The society instructed 
deft, to value the iiroperties, & he reported to 
them by a valuation written on their printed form. 
C. relied, to the knowledge of deft., on his valuation 
in making the advance on mtge. to V. : — Held : 
no contractual relation of principal & agent 
between pltf. & deft, was established ; deft, never 
agreed to value for the use of pltf., & pltf. had not 
established any duty on the part of deft, towards 
him to exercise reasonable care & skill in & about 
the valuation. — L ove v. Mack (1005), 03 L. T. 
352, 0. A. 

33. Costs of action against valuer — Taxation of 
defendants costs — Allowance for expenses of expert 
witnesses.] — In an action against a surveyor for 
improperly valuing goods at an excessive price, 
pltf., who had subpa3nacd fifteen witnesses to 
prove his case, was non-suited. The master, in 
taxing deft.’s costs, disallowed the sums paid by 
him to witnesses, he had subpoenaed thirteen, 
for their charges & expenses in surveying the goods, 
in order to qualify them to give evidence at the 
trial. The ct. refused a rule to review the taxation. 
— May V, Selby (1842), 4 Man. & G. 142 ; 4 
Scott, N. E. 727 ; 11 L. J. 0. P. 223 ; 134 E. E. 59. 
Aimoiations : — Apld. Ormerod n. Thompson (1847), 16 

M. & W. 860. Refd. tJTirtlfl v. Platt (1864), 16 C. B. N. S. 
465 ; Nolan v. Copoman (1873), L. R. 8 Q. B. 84. 


Sect. 3. —REMUNERATION. 

34. Ryde’s Scale as basis of remuneration.] — 

Uljon the taxation of a bill of costs relating to the 


where ho has been led Into making 
such over-estimate by the improper 
conduct of the agent of the employer. — 
SILVEBTHORN V. HUNTER (1879), 20 
Or. 390.— CAN. 

h. Agent of loan com- 

pany .] — The paid agent of a loan 
society, who professed to bo skillod, 
& had a knowledge in the valuing of 
lands : — Held : liable to the society 
for a loss sustained by thorn by reason 


of a false report of such agent. — 
Hamilton I%ovidknt 5: Loan 
HoPiETY V. Bell (1881), 29 Gr. 203. — 

CAN. 

k. .] — In order to 

render the paid valuator of a loan co. 
answorablo for a loss caused by exces- 
sive valuation of property, it Is not 
necessary to show that such valua- 
tion is mod© fraudulently. — Canada 
LAN iyu) Credit Co. v, Thompson 


(1883), 8 A. R. 696.— CAN. 

l. Evidence — Misdirection.] — 

O’Sullivan v. Lake (1889), 15 O. R. 
544 ; 15 A. R. 711; 16 S. C. R. 

C3G.— CAN. 

PART II. SECT. 3. 

m. * Evidence of custom.] — Pltf., who 
was employed by deft, to make a 
valuation of tho fxvmtfMre on the sale 
of an hotel, claimed as his remimera- 
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Sect, 3. — liemuneration. Part III, Sects, 1, 2, 3, 
4, 6 <fc 6.1 

reinvestment in land of moneys paid into ct. under 
Lands Clauses Consolidation Act, 1845 (c. 18), 
the taxing master allowed a lump sum for 
surveyor’s charges, being a commission on the 
amount of the pm’chase-money according to 
Hyde’s scale, which is a scale prepared by an 
eminent surveyor of that name on the principle 
that a commission varying from five to one-half 
per cent, should be paid to the surveyor according 
to the amount of the purchase-money. An 
application was made to the ct. to direct the 
taxing master to review his taxation in respect of 
this item : — Held : the question was in reality one 
not of principle but of amount, & the ct. would not 
interfere ; but if it were a question of principle 
a prevailing practice of pajdng surveyors by 
commission ought not to be disturbed. — A.-O. v. 
Drapeks’ Co. (1809), L. R. 0 Eq. 69 ; 21 L. T. 
651. 

86. .] — In 1914 a correspondence took place 

between pltf., who was a surveyor, & the clerk of 
the guardians of deft, union, with a view to pltf. 
acting as valuer for the guardians at an arbn. 
between them & the B. union, arising out of the 
dissolution of the A. union, the transfer of its 
property & liabilities to the B. union, & the 
inclusion in the deft, union of S., a parish hitherto 
in the A. union. In the opinion of the ct. pltf. 
throughout the correspondence believed & intended 
that he was to be remunerated on Ryde’s scale 
on the basis of the value of the whole of the 
properties of the A. union, while the guardians 
believed & intended that the scale was to be 
applied only to the interest of their union in those 
properties. The contract for employment of pltf. 
as valuer was originally drawn in the sense under- 
stood & intended by him ; but the draft was 
altered to the sense understood & intended by 
the guardians, & in that form it was executed by 
pltf. & sealed with the seal of the guardians : — 
Held: (1) on the evidence, pltf.’s mistake had 
been induced innocently by the guardians, & he 
w as entitled to rescission of the agreement ; 
(2) he was entitled to remuneration on a quantum 
meruit ; the ct., however, declining to assess the 
remuneration with any direct reference to Ryde’s 
scale, & expressing its disapproval of the principle 
of basing remuneration on the amount of the 
valuation. — Faraday v. Tamworth Union (1910), 
86 L. J. Ch. 430 ; 81 J. P. 81 ; 15 L, G. R. 
258. 

Avnotaiion : — As to (1) Cozisd. Higgins v. Northampton 

Corpn., U927] 1 Oh. 128. 

86, Evidence of custom.] — There is no 

custom between surveyors «fe their clients by which 
the former could base their account on Ryde’s 
scale of fees for surveyors charges ; & a surveyor, 
in the absence of a special agreement, is only 
entitled to charge a fair & reasonable sum for his 
services. — Debenham v. King’s College, Cam- 
bridge (1884), 1 T. L. R. 170 ; Cab. & El. 438. 

37. .] — Buckland & Garrard v. 

Pawson & Co. (1890), 0 T. L. R. 421. 

88. Valuation by direction of company promoter 
— Promoter not company liable for fees.] — By 
an agreement made between the vendor of certain 
ironworks & W. & H., it was agreed that, if 
W. & H. succeeded within three months in getting 
up a CO. for the purchase of the ironworks at a 
valuation, they should out of the purchase-money, 


receive £1,500. By an agreement, dated a few 
weeks later, the vendor a^eed with W., as trustee 
for the CO., that the co. should buy the ironworks 
at a valuation. W. & H. did not get up a co. 
within the three months, but after some time 
they formed a co. with seven shareholders, who 
were also the directors. These shareholders were 
not informed of the agreement to pay W. & 11. 
the £1,600. The co. was registered, & by the 
arts, of assocn. the agreement for the purchase of 
the property at a valuation was adopted, & it was 
provided that the directors should pay all expenses 
incmred in getting up & registering the co. Very 
few other shares were applied for : none were 
allotted, & the co. was wound up. W. & H. 
claimed in the wdnding-up remuneration for their 
services both before ^ aft^r the co. was formed, & 
the valuer claimed his charges for valuing : — Held : 
any claim which the valuer might have was against 
W. & H. only. — Re Hereford & South Wales 
Waggon & Engineering Co. (1876), 2 Ch. D. 
021 ; sub nom. Re Hereford & South Wales 
Waggon & Engineering Co., Head & Walter’s 
Claims, 45 L. J. Ch. 401 ; 35 L. T. 40 ; sul) nom. 
Re Hereford & South Walks Wagon & 
Engineering Co., Walter & Head’s Claim, 24 
W. R. 953, C. A. 

Annotations: — Mentd. Re Empress Enginoorlng Co. (1880), 

16 Ch. D. 125 : Re Rotherham Alum & Chemical Co. 

(1883), 25 Ch. D. 103 ; Hume v. Record Reign Jubilee 

Syndicate (1899), 80 L. T. 404 ; Re EngUsh & Colonial 

Produce Co., [1906] 2 Ch. 435. 

39. Reduction by court of fees allowed by taxing 
master — Without laying down standard.] — The 
ct. reduced the valuers’ fees allowed by the taxing 
master upon an appeal, but refrained from setting 
up any definite standard for such fees. — CouRAGii: 
V. St. Olave’s Union (1896), Rydo & K. Rat. App. 
13. 

40. Recovery on quantum meruit — Employment 
of valuer by local authority— Contract not under 
seal.] — An urban council, exercising the powers of 
the R. Improvement Comrs., applied to the liocal 
Govt. Board to sanction a loan in order that they 
might, under powers conferred by Local Improve- 
ment Acts, purchase &; extend the pier at R. The 
Board directed that a valuation & estimates should 
be prepared by an independent expert for the 
purposes of an inquiry. The council passed & 
confirmed a resolution appointing pltf. to value, 
estimate, & report, upon agreed terms. His 
report was used for the inquiry, but the Board 
refused to sanction the loan & the scheme was 
not proceeded with. Pltf, claimed the amoimt 
of his fees under a contract of employment or, 
alternatively, on a quantum meruit. The council 
refused payment on the groimd that, as there was 
no contract under seal, Public Health Act, 1875 
(c. 66), B. 174, had not been complied with : — 
Held : the contract was not made imder the powers 
or for the purposes of Public Health Act, 1876 
(c. 66), but under the powers & for the purposes 
of the Improvement Acts ; Public Health Act, 
1875 (c. 65), 8. 174, had no application ; & under 
the circumstances pltf. was entitled to his fees on 
a quantum meruit, — Douglass v. Rhyl Urban 
Council, [1913] 2 Oh. 407 ; 82 L. J. Ch. 637 ; 
109 L. T. 30 ; 77 J. P. 373 ; 29 T. L. R. 005 ; 67 
Sol. Jo. 627 ; 11 L. G. R. 1102. 

Annotatiem : — Consd. Nixon v. Erlth U. O., [1924] 1 K. B. 

819. 

41 . Contract Induced by mistake.] — 

Faraday v. Tamworth Union, No. 36, ante. 


tiqn 5 per cent, on his valnatlhn as 
Demg In accordance with the custom or 
usage of the bustness. Deft, denied the 
existence of the custom, & paid the 


sum of £90 into ct. as a sufficient 
remuneration for the servioes : — Held : 
the alleged custom or usage had not 
been proved, & In any event was 


unreasonable, & the amount paid Into 
ct. was sufficient remuneration. — 
Young v. Dwybr, [1926] N. Z, L. R. 

682.--N.Z. 
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42. Remuneration based on amount oi valua- 
tion,] — Fabaday V. Tamwortu Union, No. 35, 
ante * 

Whether recoverable by unllcenoed valuer.] — 

See No. 7, ante. 


Whether recoverable when unstamped appraise- 
ment delivered.]-— Sfec No. 53, post. 

Remuneration as part ol negotiation lee — Re- 
coverable by solicitor as costs ol sale,] — See Soli- 
citors, Vol. XLII., p. 239, No. 2710. 


Part 111. — Particular Kinds of Valuation. 


Sect. 1,— IN GENERAL. 

Agricultural tenancies — Valuation ol hay, straw 
& fodder.] — See Agriculture, Vol. II., pp. 25, 26, 
Nos. 160-163. 

Tenant’s outgoing valuation.] — See Agri- 
culture, Vol. II., p. 29, Noa. 167-169. 

Water board — Sale ol pipes, mains & fittings.] — 
See Water Supply, pp. 1060, 1061, No. 26, post. 

Tramway undertaking.] — See Tramways & 
Light Railways, p. 365, No. 116, ante. 

Appraisement on distress.] — Sec Distress, Vol. 
XVIII., pp. 341, 342, Nos. 769-778. 

Enfranchisement ol copyholds.] — See Copy- 
holds, Vol. XIII., pp. 166, 156, Nos. 2008-2017. 

Ecclesiastical dilapidations as waste.] — See 
Ecclesiastical Law, Vol. XIX., p. 608, No. 3669. 


Sect. 2.— SALE OF LAND. 

Sect generallyy Sale op Land, Vol. XL., pp. 17, 
18, Nos. 48-54. 

43. Specific performance of agreement to sell at 
valuation — Price below real value.] — Specific per- 
formance will Doi be decreed of an agreement to sell 
certain property at a price to be settled by two 
persons who are named, if the ct. sees reason to 
believe that the price subsequently fixed by these 
persons is considerably below the real value of the 
property. — Parken v. Whitby (1823), Turn. & R. 
366 ; 37 E. R. 1142. 

Jnnotaiions Boner v. Cooper (1843), 2 Hare, 408. 

Mentd. Huudlcy & Jones v. Edwards (1838), 1 Curt. 722. 

44. No evidence of fraud.] — Specific 

performance of an agreement to purenase at a 
price to be fixed by third persons named in the 
(’ontract, decreed, though price thus fixed was 
inadequate, there being no evidence that the vahia- 
tion was unfair. — W eekes v , Oai.lard (1869), 21 
L. T. 666; 18 W. R. 331. 

45. No valuation made.] — Claim for speci- 

fic performance of agreement of a railway co. to 
purchase land from trustees. 

By the terms of the agreement the land was to be 
valued, & the purchase-money was not to be less 
than £400. Qu . : whether this agreement could 
be enforced, no valuation having been made. — 
Potts v. Thames Haven Dock & Ry. Co. (1861), 
15 .Tur. 1004. 

46. High valuation— No evidence of fraud, 


mistake or miscarriage.] — Deft, agreed to purchase 
a property at a valuation to be made by A. The ct., 
though it considered A.’s valuation very high, “ & 
perhaps exorbitant,” decreed specific performance, 
there appearing neither “ fraud, mistake, or 
miscarriage.” — Collier v. Mason (1868), 26 Beav. 
200 ; 63 E. R. 613. 

Compulsory purchase.] — See Compulsory I’uu- 
CHASE OP Land, Vol. XI., pp. 165, 229, Nos. 428- 
433, 1161-1164. 

Valuation of timber.] — See Agriculture, Vol. 
II., p. 100, Nos. 804, 806 ; Sale of Land, Vol. XL., 
p. 76, Nos. 583-586. 


SEcn\ 3. — SALE OF GOODS. 

See Sale of Goods, Vol. XXXIX., pp. 411-114, 
Nos. 464-479. 


Sect. 4.— INVESTMENT OF TRUST FUNDS ON 
MORTGAGE. 

The valuation.] — See Mortgage, Vol. XXXV,, 
pp. 287, 288, Nos. 400-416. 

Proportion of valuation allowed for investment.] 
—See Mortgage, Vol. XXXV., pp. 291, 292, Nos. 
434-452. 

Employment of valuer.] — Sec Mortgage, Vol. 
XXXV., pp. 294, 295, Nos. 469-477. 


Sect. 5.— TERMINATION OF PARTNERSHIP. 

On taking accounts as between partners inter se.j 

— See Partnership, Vol. XXXVI., pp. 470-472, 
Nos. 1348-1304. 

Valuation on dissolution.] — Sec Partnership, 
Vol. XXXVI., pp. 518, 619, Nos. 1887-1892. 


Sect. 6.— RATING ASSESSMENT. 

Basis of assessment generally.] — Sec Rates & 
Rating, Vol. XXXVllI., pp. 618 et seq. 

Rating In metropolis — Nomination of valuer,] — 

See Rates & Rating, Vol. XXXVIII., p. 644, Nos. 
1620-1622. 


PART III. SECT. 2. 

461. Specific performmuc of agree- 
ment to sell at valuation — No valuation 
inode .] — Specific performauce coiinot be 
decreed of an ogroomont to sell at a 


price to bo settled by arbitrators named 
oy the parties, if no aw'ard has l>oen 
made ; but if the parties arc o^ed 
as to a valuation, but have not ap- 
pointed any persons to make the valua- 


tion, the ct. will itself inter fore so as to 
uscortaiu tbe value, & direct a specific 
performance of tbe agreement.- - 
Daly v. Duouan (1839), 1 I. Eq. K. 
312.— IR. 
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Valuees and Appraisees. 


Part IV. — Stamps 


See Inclosure, etc. Expenses Act, 1868 (c. 89), s. 2 ; 
Stamp Act, 1891 (c. 39), s. 24, sched. 1 ; generallyt 
JlEVENUE, Vol. XXXIX., pp. 219 et aeq. 

47. Necessity for stamp — Award stamp.] — An 
appraisement does not require an award stamp, 
though in fact it is in the nature of an award. — 
Perkins v, Potts (1814), 2 Chit. 399. 

48. Appraisement stamp.] — Perkins v. 

Potts, No. 47, ante, 

49 . Appraisement for information of 

parties only.] — A valuation made of the parish 
lands by two resident parishioners, appointed for 
that purpose at a parish meeting by the parish 
ottlcers, with a view of equalising the rate to the 
reUef of the poor : — Held : not to require an 
appraisement stamp, it being merely for the 
information of the paHies employing the valuers. — 
Atkinson v. Fell (1816), 5 M. & S. 240 ; 106 E. It. 
1039. 

Annotation : — Refd. Talk r. Force (1848), 12 Q. B. GCO. 

50. Subsequently made basis of 

agreement.] — A valuation made for the informa- 
tion of parties, & not binding on them, is not made 
liable to an ^praisement stamp by 66 Geo. 3, 
c. 184, sched. Part I, Title Appraisement, though 
an agreement is afterwards founded on its data. — 
Jackson v, Stopherd (1834), 2 Cr. <& M. 361 ; 
4 Tyr. 330 ; 3 L. .7. Ex. 95 ; 149 E. R. 800. 

61 . Memorandum stating amount of first 

valuation — Subject to second valuation.] — On the 
trial, the following memorandum, signed by pltf. 
on Aug. 20, was tendered in evidence for the 
purpose of showing that pltf. had acquiesced in a 
valuation made on Aug. 2, but was rejected for 


want of a stamp. “ This note is to be subject to 
the revised valuation of Messrs. T. & K., & will be 
more or less than £41 Os. 8d., according as they 
value the com. — N.B. The note was given up to me 
by Mr. W. this Aug. 20, 1844.” The original & 
subsequent agreements had been given in evidence, 
properly stamped ; — Held : the memorandum was 
admissible vrithout a stamp, not being an ” agree- 
ment, or any minute or memorandum of an agree- 
ment,” or “ evidence of a contract,” within Stamp 
Act, 1816 (c. 184), Sched. Part I, Title Agreement. 
— Marshall v. Powell (1846), 9 Q. B. 779 ; 1 
New. Pract. Cas. 690 ; 16 L. J. Q. B. 5 ; 8 L. T. 
O. S. 159 ; 11 Jur. 61 ; 115 E. R. 1476. 

52. Authority to survey & negotiate mort- 

gage on commission.] — A. being desirous of raising 
£6,000 on the security of lands, employed a 
person to survey the estate. The instrument, 
after authorising the survey of the property, went 
on to say ” & upon such survey & valuation 1 
authorise & request you to obtain for me £5,000, 
by way of mtge.,” & then bound A. to certain 
remuneration : — Held : this instrument was an 
agreement merely, & did not require a letter of 
attorney stamp. — Turner r. Judd (1848), 11 
L. T. O. S. 636 ; 12 J. P. 565. 

53. Appraisement delivered unstamped — Right of 
valuer to recover remuneration.] — To a declaration 
in debt by an appraiser, for worK & materials, etc., 
it was pleaded, that pltf. did not, within fourteen 
days after the making of the appraisement, deliver 
it to pltf., written on vellum, parchment, or 
paper, duly stamped: plea:— Reid; bad on 
demurrer.— Saunders l\ Morgan (1839), 8 Jj. J. 
Q. B. 290. 
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Water Supply. 


Part I. — Supply by Local Authorities 


Sect. 1— DUTIES OF LOCAL AUTHORITIES. 

Sub-sect. 1. — In Generax. 

Duty to provide water supply.] — See Public 
Health Act, 1876 (c. 66), ss. 299-302 ; Local 
Government Act, 1894 (c. 73), 8. 10. 

1. Duty to require supply to be obtained — 
Meaning ol house — Partly question of fact.] — 
Whether a lock-up shop is a “ house ” within 
Public Health Act, 1876 (c. 66), s. 02, under which 
the local authority may require a supply of water 
to bo provided for a house which is wdthout such 
a supply, is to some extent one of fact. 

When, therefore, justices had held that such a 
shop, in which no one was engaged, but the owner, 
except that his daughter, used the attend during 
the dinner hour, was not a “ house ” within the 
sect. : — Held : on a case stated by the justices, 
they must be taken to have decided the question 
as one of fact, & their decision could not therefore 
be reviewed by the ct. — Wootton v. Bishop 
(1907), 96 L. T. 705 ; 71 J. P. 334 ; 6 L. G. R. 
760, H. O. 

2 . Lock-up shop.] — Wootton v. 

Bishop, No. 1, ante. 

3. Notice — Sufficiency of service.] — In 

proceeding to recover expenses of supplying water 
to a house at the owner’s expense under 11 & 12 
Viet. c. 03, s. 76, it is not necessary to prove 
any special resolution of the local board as a 
condition precedent ; & if the notice to do the 
work was addressed to the owner & given to her 
rent collector, or agent, who gave it to the owner, 
who admitted receiving it, this is sufficient evidence 
of due service of the notice. — Cabaixero v. 
Lewis (1874), 38 J. P. 614. 

4. Recovery of expenses — Special resolu- 

tion not condition precedent.] — Cabaixero v. 
Lewis, No. 8, ante. 

6. What expenses recoverable — 

Works executed under Public Health (Water) Act, 
1878 (c. 25), s. 3.]— (1) By Public Health Act, 
1876 (c. 56), s. 02, a local authority may, under 
certain conditions, requiie the owner of a house 
within their district to obtain a sujJijly of water 
to his house, in default of his compliance may 
themselves do the necessary wnrk & recover the 
expenses from him. By the Public Health (Water) 
Act, 1878 (c. 26), s. 3, a rural sanitary authority 
may, where a house within their district has not 
within a reasonable distance from it a supply 
of water. Sc they think that such supply can be 
brought within a reasonable distance at a cost not 
exceeding certain specified limits of amount, 
require the owner to provide such supply within 
a re^onablo distance of his house, & in default 
of his compliance may themselves execute the 
necessary works. Sc recover the costs from him : — 
Held : sect. 3 of the later Act did not apply 
to limit the amount of the expenses which the 
local authority might recover against the owner 
in proceedings under s. 62 of the earlier Act. 

(2) Where, under Public Health Act, 1876 (c. 66), 
s. 62, an owner is required by the local authority 
to obtain a water supply from an unreasonable 


distance, the remedy of the owner is by way of 
appeal to the Local Government Board under sect. 
268 of that Act. — West Lancashire Rural 
Council v. Ogilvy, [1899] 1 Q. B. 377 ; 68 L. J. 
Q. B. 216 ; 80 L. T. 162 ; 63 J. P. 166 ; 47 W. R. 
363, D. C. 

6. Failure of tenant to execute works — 

Right to charge rates.] — Southend Waterworks 
Co. V. Howard, No. 49, post. 

7. Effect of Public Health (Water) Act, 

1878 (c. 26), 8. 8.]— Public Health (Water) Act, 
1878 (c. 26), s. 3, enables authorities [rural sanitary] 
to cause houses within their districts to be provided 
with a supply of water where there is not an 
available supply within a reasonable distance, Sc 
does not apply to cases which come within Public 
Health Act, 1876 (c. 76), s. 62. 

Resp. was the owner of nine cottages within the 
district of the Watford Rural Sanitary Authority, 
which were supplied wdth water from a well on the 
l)remises. This well was reported by the district 
medical officer to tlio sanitary authority to be 
polluted, & quite unfit for use. The authority 
thereupon served resp. with a notice, under 
Public Health Act, 1876 (c. 66), s. 62, requiring him 
to provide a proper supply of water for the cottages. 
Nothing having been done by resp. to supply the 
water, tlie sanitary authority laid on a supply of 
water to the cottages from the mains of applts. 
Resp. never in any way acknowledged the right of 
the sanitary authority to lay on the waf^r, Sc 
refused to pay the water rate. Resp. was also the 
owner of another cottage for which he refused to 
pay the water rate, which purported to be assessed 
on the gross rental. Sc the amount of which was 
10a., that being the minimum charge wliich, by 
the terms of their special Act, applts. could make : 
— Held : it was immaterial how the premises had 
been assessed, as applts. had charged the minimum 
charge which, by their special Act, they could 
charge ; Sc also, this being so, there was no dispute 
as to the annu^ value of the premises which was 
required by Waterworks Clauses Act, 1847 (c. 17), 
s. 68, to be determined by two justices. — CoLNE 
Valley Water Co. v. Treharne (1884), 50 L. T. 
617 ; 48 J. P. 279, D. C. 

8. Owner’s right of appeal.] — West 

Lancasjuke Rural Council v. OoiLvy, No. 6, 
ante. 

,-\—See Public Health Act, 1875 (c. 66), 

s. 62. 

9. Maintenance of fire plugs — Public Health Act, 
1875 (0. 65), s. 66— Liability Of local authority— 
Plugs must be fixed at request of local authority.]— 

Waterworks Clauses Act, 1847 (c. 17), <fe Public 
Health Act, 1876 (c. 65), impose no obligation on 
an urban local authority to bear the expense of 
maintaining in repair the fire plugs in their district 
unless such fire plugs have been fixed by them or 
by some water co. or person at their request. — 
Grand Junction Waterworks Co. v. Brentford 
Local Board, [1894] 2 Q. B. 736 ; 63 L. J. Q. B. 
717 ; 71 L. T. 240 ; 69 J. P. 61 ; 10 T. L. R. 672 ; 
9 R. 788, C. A. 


PART I. SECT. 1, SUB-SECT. 1. 

a. I>ijUy to pron^idc water supply .] — 
I'ho court had jurisdiction to order 
water to be supplied to a newly 
annexed district by a municipal oorpn., 
where the order of the Ontario Ry. & 
Mun. Board, providing for the annexa- 
tion, did not impose any obllfi^ttions 


upon the oorpn.— M alone v. Hamilton 
(1913), 23 O. W. R. 966 ; 4 O. W. N. 
755 ; 10 D. L. K. 305.— CAN. 

b. Pmvers of public utilities commis- 
sion — WhetJier municipality can he com- 
pelled to provide money for scheme of 
waterworks .] — A public utUltieB oom- 
mlsslon, elected pursuant to a bye-law 


of a town coimoil passed under Public 
Utilities Act, R. 8. O. 1914 (o. 204), 
8. 34, has, by sect. 35 only the powers, 
authorities, rights & privileges of the 
council as the same are given to the 
council by the Act itself, & are autho- 
rised to exercise those powers & privi- 
leges only If the municipal council 
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10. Erection of misleading Indication 

plate — Misfeasance.] — By Public Health Act, 1876 
(c. 66), 8. 60, every urban authority is required to 
cause fire plugs to be provided & maintained, & 
to ‘‘ naint or mark on the buildings & walls within 
the streets, words or marks near to such lire plugs 
to denote the situation thereof.** 

Defts., a local authority, affixed to a wall in a 
street which was not repairable by the inliabitants 
at large a plate intended to indicate the position 
of a fire plug in the water main & marked “ P. P. 
22 ft. 3 in.” ; in fact, a line drawn straight from 
the plate across the street for the required distance 
crossed the water main at the spot 8 feet 10 inches 
away froni the place where the fire plug was inserted 
in the main. A fire broke out on pltf.’s premises, 
which were a short distance from the plug ; the 
Are brigade were quickly in attendance, but there 
was considerable delay owing to their inability 
to find the exact position of the fire-plug, as a 
result of which delay the fire assumed greater 
dimensions & caused more damage than it would 
otherwUe have done : — Held : in putting up an 
indication plate which was in fact misleading, 
defts. were guilty of an act of misfeasance, & not 
of non-feasance only, & they were therefore liable 
to pltfs. for the extra loss caused by the fire as 
damages for breach of their statuary duty. — 
Dawson & Co. v. BinotuEY Urban Council, [1911] 
2 K. B. 149 ; 80 L. J. K. B. 842 ; 104 L. T. 669 ; 
76 J. P. 289 ; 27 T. L. R. 308 ; 65 Sol. Jo. 346 ; 
9 L. G. R. 602, C. A. 

AnnoiaiionB : — Refd. Fraser v. Fear (1912), 107 L. T. 423 ; 

McCJlolland v. Manchester Corpn., [1912} 1 K. B. 118 ; 

Phillips V, Britannia Hygienic Laundry Co., [1923] 2 

K. B. 832. Mentd. RyaU v. KldweU, [1913] 3 K. B. 123. 


Sub-sect. 2. — Ruraj. District Councils. 

See Public Health (Water) Act, 1878 (c. 25), 
ss. 3-7. 

11. Application of Act — Not applicable to cases 
within Public Health Act, 1876 (c. 65), s. 62.]— 
Colne Valley Water Co. v. TREHAiiNE, No. 7, 
anie, 

12. Bringing supply within reasonable dis- 

tance — Not communication of supply to house.] — 

West liANCASiiiRE Rural Council v. Ogilvy, 
No. 5, ante. 


Sect. 2.— POWERS OF LOCAL AUTHORITIES. 

Sub-sect. 1. — Construction and Acquisition 
OP Works. 

A. Acquisition of Land and Water Rights. 

See Public Health Act, 1876 (c. 66), ss. 61, 62, 
176, 176. 

18. Preservation of riparian rights — “ Injuriously 
affecting ** — Alteration of flow.] — Under Public 
Health Act, 1876 (c. 66), s. 51, a local authority 


have no power, for the purpose of supplying 
water to their district, to alter the flow of water 
in a stream without the consent in writing of the 
riparian proprietors lower down the stream, as 
retired by sect. 332 of the Act. 

By so altering the flow of water the local 
authority are, within the meaning of sect. 332, 

injurously affecting ” the common law right of 
such a riparian proprietor, & they will be restrained 
from so doing without any proof of sensible damage 
caused to him. — Roberts v. Gwyrpai District 
Council, [1899] 2 Ch. 608 ; 68 L. J. Ch. 767 ; 81 
L. T. 466 ; 64 J. P. 62 ; 48 W. R. 61 ; 16 T. L. R. 
2 ; 44 Sol. Jo. 10, C. A. 

.] — See^ generally t Waters & Water- 
courses. 

B. Rights of Eccisiing Water Companies. 

See Public Health Act, 1876 (c. 56), s. 62. 

14. Objects of Act.] — Newiiaven & Seapord 
Water Co. v. Newhaven District liOCAL Board 
(1882), Times. Jan. 21. 

Annotation: — Apld. Cleveland Water Co. v. Rodcar L. B., 

[1895] 1 Ch. 16^8. 

16. .]—(!) Public Health Act, 1875 

(c. 65), s. 61, authorising a local authority to 
supply its district with water, must bo read in 
connection with sect. 62, with the result, that the 
prohibition contained in the latter sect, is not 
absolute but one of degi-ee, which is not intended 
to apply to a case where the local authority already 
has substantial waterworks so as to prevent it 
from adding to or improving them. The pro- 
vision in sect. 62, requiring notice to be given by 
the local authority before commencing to “ con- 
struct waterworks ” within the limits of supply 
of any water co., applies only to ‘‘ new water- 
works ” &- does not apply to additions or improve- 
ments in existing waterworks. 

(2) [Sect, 62] must be read together with sect. 61, 
& its object is to afford protection to waterwork 
cos. such as pltf. & it may bo to benefit the rate- 
papers (Chitty, j.). — Cleveland Water Co. v. 
Rbdcar Local Board, [1895] 1 Ch. 168 ; 64 
L. J. Ch. 64 ; 69 J. P. 7 ; 43 W. R. 90 ; 11 T. L. R. 
28 ; 13 B. 18, 

Annotation: — As to (1) Ezpld. Huddersfield Corpn. r. 

Ravensthorpe U. O., [1897] 2 Ch. 121. 

16. Meaning of “ water company ** — Corpora- 
tion supplying water for own profit.] — The comrs. 
of a township entered into an agreement with 
a water co. to take the water supply for the town- 
ship from the co. The undertaking of the co. was 
afterwards transferred to the corpn. of a borough 
by a private Act of Parliament, which confirmed 
& made perpetual the agreement respecting the 
water supply of the town.shii) ; &, by subsequent 
private Acts of Parliament, provision was made 
for the application of the iiroflts or revenue obtained 
by the corpn. from supplying the water for the 
benefit of the borough & of the water consumers 
therein : — Held : the agreement continued to bind 


provides money for that piupose. Tho 
commission cannot force tho coimcll to 
furnish It with money for a scheme of 
waterworks, — lie Thohbolp Public 
Utilities Comimission & Thorbold, 
[19j!7]^3 D. L. R. 182 ; 60 O. L. R. 429. 

PART I. SECT, 1. SUB-SECT. 2. 

o. Effect of Ptiblic Health {Ireland) 
Acta. 1878 dh 1896.]— Birr (No. 1) 
Rural District Council v. Birr 
Urban District Counci i., [1916] 1 

I. R. 413.~IR. 

PART I. SECT. 2, SUB-SECT. 1.— A. 

d. Right to divert watercourse .] — 


The powers conferred upon tho town 
council of the town of North Sydney, 
N. S., by the Nova Scotia Statute, 59 
Vlct. c- 44, for the purpose of obtain- 
ing a water supply, gave the town 
no rights In respect to the diversions of 
watercourses except subject to the 
provisions of sect. 4, of tho Act, & 
after arbn. proceedings taken to settle 
compensation for the Injurious affec- 
tion to property resulting from the 
construction or operation of the water- 
works. — Leaiit V. North Sydney, 
Town (1906), 37 S. O. R. 404.— 
CAN. 

e. Effect of Public Works Act, 1894, 
8. 11, rf: Municipal Corporations Act. 


]90(), s. 290.]— Tho joint operation 
of tho above Acts is to give to a 
borough council power to take land for 
the purposes of constructing water- 
works but not to take land occupied & 
used by waterworks already con- 
structed. — Bluff Harbour Board 
V. Campbelltown Corpn. (1903), 
23 N. Z. L. K.— N.Z. 

PART I. SECT. 2, SUB-SECT. 1.— B, 

f. Effect of control of waterworks 
by corporation committee — Whether lia~ 
bilUica transferred as well as rights.}— 
Trotter v. Toronto Waterworks 
Commission (1878), 7 P. R. 318 ; 
14 C. L. J. N. S. 168^0AN. 

Y Y Y 2 
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Water Surply, 


Sect. 2 . — Potoers of local authorUies : Sub-aect. 1, B. 

& C . ; avib-aect, 2.] 

the comrs. to take the water supply for the town- 
ship from the corpn., & the comrs. might be re- 
strained by injunction from obtaining the supply 
elsewhere, & also that the corpn. supphed water for 
their own profit, & were a “ water co.” within 
Public Health Act, 1875 (c. 66), s. 62.— Wolver- 
hampton Corpn. v. Bii^ston Comrs., [1891] 1 Ch. 
315 ; 39 W. R. 394 ; 7 T. L. R. 162 ; affd., 7 
T. L. R. 374, C. A. 

17. Meaning of “ able & willing — Necessity for 
requisite powers & supply of water.] — A water- 
works CO. is not within the meaning of Public 
Health Act, 1876 (c. 66), s. 62, able & willing “ to 
supply water within the district of a local 
authority,” unless it has both the necessary 
powers « the requisite supply of water. Where 
co. R. had the necessary powers but no water, & 
co. S. had the requisite supply of water but no 
powers within the district, & co. R. sold its plant 
to co. S., & certain members of co. S. bought all 
the shares in co. R. with the intention of allowing 
CO. 8. to exercise the powers of co. R. : — 
Held : the powers could not be so delegated, & 
that neither co. was ” able & willing ” within the 
meaning of the Act, &, neither was entitled to notice 
under Public Health Act, 1848 (c. 63), s. 76, or 
Public Health Act, 1875 (c. 55), s. 52. — Richmond 
Waterworks Co. & Southwark & Vauxitall 
Waterworks Co. v. Richmond (Surrey) Vestry 
(1870), 3 Ch. D. 82 ; 45 L. J. Ch. 441 ; 34 L. T. 480. 

nnoiah'on : — Refd. i?r Woking U. C. (Basingstoke Canal) 

Act, 1911, [1914] 1 Ch. 300. 

18. Works not complete in every detail.] — 

Newhaven & Seapdrd Water Co. v. Newhaven 
Districi’ Local Board (1882), Times ^ Jan. 21. 
Annotation : — Refd. Cleveland Water Co. r. Redcar L. IL, 

[1895] 1 Ch. 168. 

19. Company taking steps to supply.] — 

Under pltf. co.’s special Act of 1891, modifying 
Public Health Act, 1875 (c. 65), s. 62, it was, as 
the ct. construed the provision, unlawful for deft, 
local board to construct waterworks within pltfs.’ 
limits of supply during four years from the passing 
of the special Act, so long as pltfs. were able & 
willing to supply water proper sufficient, Pltfs. 
made some unsuccessful attempts to find water, 
& before they succeeded in doing so deft, board 
served them, on May 20, 1893, with notice of the 
board’s desire to supply water within their own 
district, & their intention of constructing water- 
works under the provisions of Public Health Act, 
1875 (c. 66). The notice further stated that, if not 
informed within a month of pltfs.’ ability & 
willingness the board would construct works. 
The matter was referred to arbn., but co. becoming 
aware that the board were still forwarding a 
scheme of water supply, moved in an action to 
restrain the board from commencing or threatening 
to construct works & from proceeding to arbn. 
The motion stood over on terms to await the award. 
^J7ie arbitrators found that the co. were ” able 
& willing,” & that the water was proper & 
sufficient : — Held : dofts. must pay the costs of 
the action, setting off any costs incurred by defts. 
by reason of pltfs. seeking an injunction to restrain 
the arbn, — Bognor Water Co. v Bognor Local 
Board (1894), 70 L. T. 402. 

20. Meaning of constructing waterworks — 
Whether confined to new waterworks — Extension 
of existing works.] — Cleveland Water Co. v. 
Redcar Local Board, No. 16, ante. 

21 . Enlargement of district by 

order of county council.] — A local authority with 
an existing syttem of waterworks having had an 


area added to their district by order of a county 
council, proceeded to lay pipes for the supply of 
the added area : — Held : this was a con- 
structing ” of waterworks within the meaning of 
Public Health Act, 1876 (c. 66), s. 62, so that 
previous notice thereof should have been mven to 
an established water co. whose limits of supply 
included the added area ; & such water co. was 
entitled to an injunction. — ^Huddersfield Corpn. 
V. Ravbnsthorpb Urban Council, [1897] 2 Ch. 
121 ; 66 L. J. Ch. 681 ; 76 L. T. 817 ; 61 J. P. 
696 ; 45 W. R. 642 ; 13 T. L. R. 441 ; 41 Sol. Jo. 
642. C. A. 

Annotation : — Refd. Brighton Intercepting & Outfall Sewers 

Board v. Hove Corpn. (1904), 68 J. P. 565. 

22. Application of Act — Supply by local authority 
for sewage purposes.] — It is not an infringement of 
the rights of a waterworks co. able & willing to 
supply water for a district, under Public Health 
Act, 1875 (c. 65), ss. 61, 62, for a sanitary authority 
to supply itself with water for its own purposes, 
e.g. to flush its sewers. — ^W est Surrey Water Co, 
V. CiiERTSBY Union, [1894] 3 Ch. 613 ; 63 L. J. Ch. 
806 ; 71 L. T. 868 ; 69 J. P. 167 ; 43 W. R. 6 ; 
10 T. L. R. 681 ; 88 Sol. Jo. 648 ; 8 R. 696. 
Annotation : — Consd. Southport Corpn. v. A.-G., [1924] A. C. 

909. 

23. Supply of township by borough— 

Borough corporation assignees of water company.] 

— Wolverhampton Corpn. v. Bilston Comrs., 
No. 16, ante. 

24. Restraint of construction- — Arbitration — 
Questions for arbitrator.] — A local board served a 
waterworks co. with a notice, under Public Health 
Act, 1876 (c. 55), s. 52, requiring the company to 
supply each house in their district with water 
suitable & proper for drinking & ordinary domestic 
purposes at the rate of not less than 20 gallons per 
head per day. This not being complied with, the 
board served the co. with notice of the appointment 
of an arbitrator under sects. 179 & 180 of the same 
Act. On the hearing before an umpire the co. 
attempted to limit the scope of the inquiry to 
the liability of the co. to supply 20 gallons per 
head per day, but this was negatived by the 
umpire. A motion was then made to the ct. to 
set aside the umpire's award ; — Held : the extent 
to which the board required the water was not one 
of the matters to be settled by arbn., nor was the 
reasonableness of the extent one of the matters to 
be submitted ; but the question which was to be 
submitted was the abiUty & willingness of the 
co. to supply water which was proper & sufficient 
for all reasonable purposes. — Be Yeadon Local 
Board & Yeadon Waterworks Co. (1888), 69 
L. T. 844 ; 6 T. L. R. 30 ; revsd. on other grounds 
(1889), 41 Ch. D. 52, C. A. 

Annotation .—VlBntd. Knowles v. Bolton Corpn.> [1900] 2 

Q. B. 253. 

26. Action — Costs.] — B ognor Water Co. 

V. Bognor Local Board, No. 19, ante. 

C. Purchase of Waterworks. 

See P^iblic Health Act, 1875 (c. 65), s. 61. 

26. Agreement for purchase — Priced-Basis of 
calculation.] — A water board was constituted by a 
special Act with the right of supplying water within 
the boundaries of two boroughs & also certain 
districts beyond those boundaries ; provided that 
when so required by the sanitary authority of any 
such outlying district the board should sell to such 
sanitary authority the mains, pipes, & fittings 
belonging to the board within that district ” at a 
price to be fixed, in default of agreement, by an 
arbitrator ” ; & after such sale the board should 
cease to supply water within such district. 
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In an arbn. under this provision between the 
board & an outlying district : — Held : upon the 
true construction of the special Act the word 
“ price ” meant price, & not compensation ; Sn 
in fixing the price the basis of calculation should 
bo merely the value of the mains, pipes & fittings 
regarded as plant in situ capable of earning a profit, 
& the arbitrator must not include in the price 
compensation to the board for the loss of the right 
to supply water within the outlying district. — 
Stockton & Middlesbrough Water Board v. 
Kirkleatham Local Board, [1893] A. C. 444 ; 
03 L. J. Q. B. 56 ; 69 L. T. 661 ; 67 J. P. 772 ; 1 B. 
288, H. L. ; ajfg. S. C. sub nom. Re Kirkleatham 
Local Board Stockton & Middlesborougii 
AVater Board, [1893] 1 Q. B. 375, C. A. 

Annotations : — Consd. Ife L. C. C. & London Street Tram 
Co., [1894] 2 0. B. 189, Reid. Edinburgh Street Tram. 
Co. V. Edinburgh Corpn., [1894] A. C. 450 ; ite Wol- 
btanton United U. D. C. & Burslem Corpn. (1907), 72 J, P. 
28 ; Hamilton Gas Co. v. Hamilton Corpn., [1910] A. C, 
900; J^erth Gas Co. v. Perth City Corpn., [1911] A. C. 
.506. Mentd. lie Montgomery .Jones & Liobcnthal (1898), 
78 L. T. 400 : lie Holland 8.S. Co. & Bristol Steam Naidga- 
tion Co. (1906), 95 L. T. 769 ; Dudley Corpn. v. Dudley, 
Stourbridge & District Electric Traction Co. (1907), 97 
L. T. 650 ; lie Cogstad & Newaum, [1921] 1 K. B. 87. 

27. Loss of right to exercise option.] — 

An agreement, sanctioned by Act of Pai’liarnent, 
was entered into between two water cos., by which 
it was agreed that co. A. should take over the 
works, provide for a mtge. debt, & pay interest 
upon the shares of co. B. This agreement was 
sanctioned by Act of Parliament, & the trans- 
action was carried into eifect by an indenture 
of Jan. 1857, which provided that if co. A., oi their 
intended assignees, the corpn. or local board of 
health, being desii'ous of becoming the absolute 
& unrestricted owners of the works of co. B., 
subject only to the mtge. debt, should, “on or 
before any 25th of Dec., after having given to co. 
B. six months previous notice of their desire to 
avail themselves of the option thereby given, pay 
unto co. B,” £46,246, the amount of their share 
capital, the party so paying should become 
absolutely entitled to the works. In June, 1870, 
the corpn., who had acquiiod the interest of co. A., 
gave notice to co. B. of their intention to pay the 
£46,246, on Dec. 25, following, but they were 
unable, from want of funds, to carry out the 
purchase. In June, 1871, they again gave notice 
that they would pay the money on Dec. 26, 1871 : 
— Held : the corpn. by giving the first notice, & 
failing to act upon it, had not lost tlie right given 
to them by the deed of Jan. 1857, of purchasing, 
after six months’ notice, on or before any 25th day 
of Dec. — Ward v. Wolverhampton Waterworks 
Co. (1871), L. R. 13 Eq. 243 ; 41 L. J. Ch. 308 ; 
25 L. T. 487 ; 20 W. R. 85. 


Sub-sect. 2. — Laying of Water Mains and 
Pipes. 

Hee Public Health Act, 1876 (c. 56), ss. 16, 32-34, 
54, 67 ; Public Health Act, 1876 (Support of 
Sowers), Amendment Act, 1883 (c. 37). 

28. Meaning of “ supplying water ’’—Power to 
supply coupled with taking steps to supply.] — 
(1) A local authority that has power, & is taking 
steps, to supply water, does “supply water” 
within Public Health Act, 1875 (c. 65), s. 64. 

(2) WTiere a local authority has the consent of 
the local authority of an adjoining district to make 
sewers, or lay down water mains on land in such 
adjoining district, they can only do so subject to 
the provisions of sects, 82, 33, & 34 of Public 
Health Act, 1876 (c. 66), applicable to such work. — 


Jones v. Conway & Colwyn Bay Joint Water 
Supply Board, [1893] 2 Ch. 603 ; 62 L. J. Ch. 
767 ; 69 L. T. 265 ; 41 W. R. 616 ; 9 T. L. R. 469 ; 
37 Sol. Jo. 494, 0. A. 

29. Laying water mains through private property 
— Powers as In respect of sewage.] — Jones v, 
Conway & Colwyn Bay Joint Water Supply 
Board, No. 28, ante, 

30. If on the report of the surveyor It ap- 

pears necessary — Meaning of necessary.] — By 
Public Health Act, 1875 (c. 66), ss. 16, 64, urban 
local authorities are empowered to carry water 
mains through, across, or under certain roa^, 
streets, cellars, & vaults, &, after giving “ notice 
to the owner or occupier, if, on the report of the 
surveyor, it appears necessary, into, through or 
imder any lands situate within their district,” 
In Dec. 1887, the surveyor of defts., an urban 
local authority, died. On Jan. 11, 1888, defts. by 
resolution appointed P., a civil engineer in their 
employment, “ surveyor to the board until a 
further permanent surveyor be appointed.” On 
Mar. 21, 1888, P. reported to defts. that it w^ 

“ desirable & advisable ” that their water main 
should be carried in a particular direction from 
one point to another, & that it would be 
“ necessary ” to lay it tlirough land belonging to 
liltf., which was within the district. This report 
was signed, “ Your surveyor, P.” Four days 
after its date X. was duly appointed surveyor to 
defts., & P., who was a candidate for the office, was 
retained in their service os watenvorks engineer. 
The report of Mar. 21, was considered & adopted 
by the board Apr. 11, 1888, in the following 
month a notice in pursuance thei*eof was served 
on pltf. that defts. intended to carry their main 
through a part of his lands. Upon motion made 
in an action by pltf. for an injunction to restrain 
defts. from so doing : — Held : (1) the word 

“ necessary ” must Ibe construed as meaning 
“ necessary for the efficient discharge of the duty 
in the way most for the benefit of the public ” 
(2) upon the words of sect. 10 of the Act the person 
to determine the necessity was the sm’veyor ; & 
if the ct. found that he had exercised his judgment 
& come to a conclusion in good faith, the ct. ought 
not to interfere, oven although other courses were 
shown to be practicable by which the entry on 
private lands might be avoided ; (3) “ the sur- 

veyor ” mentioned in sect. 16 must, in the case of 
an urban authority, be the fit proper person duly 
appointed to bo surveyor under sect. 189 of the 
Act, & no other ; & P. was not “ the surveyor ” of 
defts. within the meaning of sects. 16 & 189 ; 
& as the report on which the proceedings of defts. 
was founded was not the report of “ the surveyor,” 
pltf. was entitled to an interlocutory injunction. — 
Lewis v. Weston-super-Mare Local Board 
(1888), 40 Ch. D. 56 ; 68 L. J. Ch. 39 ; 59 L. T. 

I 769 ; 37 W. R. 121 ; 5 T. L. R. 1. 

' Av notations : — As to (1) Reid. Stroud v. Wandsworth District 

Board of Works, [1894] 1 Q. B. «4. As to (2) Refd. Jones 

V. Conway & CohvTU Bay Joint Water Supply Board, 

[1899] 2 Ch. 603 ; Roberts v. Hopwood, [1925] A. C. 678. 

As to (3) Refd. Robinson v. Sunderland Corpn., [1899] 

1 Q. B. 761 ; Kendal v. Lewisham B. C. (1903), 67 J, P. 

236. 

31 . Determination of necessity by 

surveyor — When court will interfere with decision 
of surveyor.] — I^ewis v, Weston-super-Mare 
IjOCAL Board, No. 30, ante, 

32 . Who Is a surveyor within the 

Act.] — Lewis v. Weston-super-Mare Local 
Board, No. 30, ante. 

33 . Outside district — Necessity for com- 

pliance with Public Health Act, 1876 (c. 66), ss. 32- 
34 — Notwithstanding consent of ]$cal authority of 
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Scci. 2 . — Powers of local auihoriiics : Svb-sects. 2 
<S: 3 j A, <&: B*; svh-sect, 4.] 

adjoining district.] — Jones v. Conway & Colwyn 
Bay Joint Water Supply Board, No. 28, ante. 

34. Laying pipes in private road — Necessity lor 
consent ol owner — Where local authority have not 
control ol streets — Must be absence ol general 
control.] — (1) Pltf. was the owner of a private 
road in the W. district. I) efts, were the urban 
sanitary authority of the district, & had the con- 
trol of the streets generally in that district, & also 
the power of supplying the inhabitants with water. 
Befts. commenced, without pltf.’s consent, to 
break up his private road for the purpose of laying 
down water-mains. Pltf. brought an action for an 
injunction : — Held : the words “ where the local 
authority have not the control of the streets,” in 
Public Health Act, 1875 (c. 65). s. 67, which forbids 
the laying down of pipes in any private road 
without the consent of the owner, wore descriptive 
of a local authority who had not the control 
generally of the streets in their district, & had no 
application to defts., & defts. had power under 
sects. 16 & 64 of Public Health Act, 1876 (c. 66), 
to lay down pipes in pltf.’s private road without 
his consent, making him proper compensation 
under sect. 808 of the same Act. 

(2) A private road is a “street” within the 
meaning of sects. 16 & 64 of PubUc Health Act, 
1876 (c. 56). — Hill v . Wallasey Local Boaiid, 
[1894] 1 Ch. 133 ; 63 L. J. Ch. 1 ; 69 L. T. 641 ; 
42 W. R. 81 ; 10 T. L. R. 73 ; 38 Sol. Jo. 66 ; 7 
K. 61, 0. A. 

Avnotation : — Refd. Baird v . Tunbridge Wells Corpn., [IftOtl 

2 Q. B. 807. 

86, Meaning of street.]— Hill v . 

Waltasey Local Board, No. 84, ante. 

86. .] — By Gasworks Clauses Act, 

1847 (c. 15), 8. 6, a local authority may in effect 
lay down gas pipes in streets, but by sect. 7, if 
in any land not dedicated to public use, only 
subject to tlie consent of the owners or occupiers 
thereof. This in effect is not confined to that which 
is a street, but extends to all lands not dedicated 
to the public, provided the required consent is 
obtained. A country road with bungalow 
residences abutting thereon, but over which there 
existed no pubhe right of way, might fairly be said 
to come within the description of “ street ” within 
the definition of “ street ” in Gasworks Clauses 
Act, 1847 (c. 16). 

Therefore, where a local authority with the con- 
sent of the owners laid gas pipes along such a road, 
formerly purely agricultural, it was held that thev 
were within their statutory rights, & the same will 
apply to the laying of water pipes by virtue of 
Waterworks Clauses Act, 1847 (c. 17), ss. 28, 29, 
which are in almost identical language as Gas- 
works Clauses Act, 1847 (c. 16), ss. 6, 7. 

Further, also, where the local authority in 
question had under their special Act power, upon 
the application of the owner or occupier of premises 
within their water area abutting on any street 
laid out but not dedicated to public use, to supply 
such premises with water & to lay down pipes for 
furnishing such supply, the physical conditions of 
the land must govern, & it is not necessary when- 
ever an application is made to such local authority 
for a supply of water, on the footing that appet. 
has premises abutting on the street laid out but 
not dedicated to public use, for the local authority 
to go into the title of each appet. to see whether 


in law he had adequate rights of way over the 
“ street laid out but not demcated to public use ” 
as a means of access to his house. 

Therefore such a road as mentioned above may 
be a street laid out though not dedicated to the 
public wdthin the sect. ; & the corpn. having com- 
plied with the terms thereof, the sect, applies. — 
Davies v . Ripon Corpn., [1928] Oh. 884 ; 97 
L. J. Ch. 479 ; 139 I.. T. 636 ; 92 J. P. 153 ; 26 
L. G. R. 630. 

Repairing pipes — Liability for breaking up high- 
ways without authority .] — See Highways, Vol. 
XXVI., pp. 440, 441, No. 1673. 

Powers of undertakers under Waterworks 
Clauses Act, 1847.]— Part III., Sect. 1, sub- 
sect. 1,0., post. 


Sub-sect. 3. — Nature and Purposes of Supply. 

A. Nature. 

See Public Health Act, 1876 (c. 55), s. 55. 

Purity — Water pure & whoiesome in mains — 
Contaminated In consumer’s pipes .] — Sec No. 136, 
post. 

Pollution by sewage — Liability of local 

authority .] — See Sewers & Drains, Vol. XLI., 
p. 25, No. 197. 


B. Purposes. 

See Public Health Act, 1875 (c. 65), ss. 57, 61, 
65. 

37. Domestic purposes — & supply of farm build- 
ings — Effect of alteration of user.] — In 1905 pltfs., 
as the local water authority, covenanted foi 
valuable consideration with the owner of a farm 
called C. farm in their district to lay a pipe to the 
farmhouse to erect a standpipe at the farm 
buildings & to supply ;i reasonable quantity of 
water to the farmhouse & buildings free of charg(‘. 
In 1911 deft, having become the owner, altered A 
enlarged the farmhouse into a residental mansion 
with a garage for motor cars at the farm buildings, 
& claimed under the covenant to have a free 
supply of water to the house & the farm buildings, 
& to use the water from the standpipe to wash his 
motor cars. It was conceded that the covenant 
ran with the land : — Held : (1) the covenant was 
to supply a farmhouse, & the C. Farm having 
ceased to be a farmhouse, the covenant as to the 
farmhouse was discharged ; (2) the covenant was 
severable, & was not discharged as to the faim 
buildings which were substantially unaltered ; 
(.3) the owner was not entitled to use the water 
free of charge for his building operations at the 
farmhouse, nor for washing his motor cars at the 
farm buildings. — Hadham Rurai. Council v . 
Crallan, [1914] 2 Ch. 138 ; 83 L. J. Ch. 717 ; 111 
L. T. 164 ; 78 J. P. 361 ; 30 T. L. R. 514 ; 68 
Sol. Jo. 636 ; 12 L. G. R. 707. 

Annotation : — Aa to (1) Refd. Harper v . Hedges, [1923] 2 


What are .] — See Part III., Sect. 2, sub- 
sect. 2, 0., post. 

88. Supply to adjoining district — Effect of limited 
sanction.] — (1) Under Public Health Act, 1876 
(c. 55), s. 61, the Local Govt. Board has power to 
give a limited sanction, i.e., a sanction of a supply 
to a specified part of the district of the adjoining 
local authority, &, after such a limited sanction 
has been given, a contract for a supply of water 
to a larger area of the district requires a fresh 
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— Seton v . LiNLiiiioow BuiiCH CoMES. (1900), 2 F. (Ct. of 



Part I. — Supply by 

BBUction of the Local Govt. Board, & will be 
invalid if that fresh sanction is not obtained. 

(2) Public Health Act 1876 (c. 65), s. 174 (2), 
provides that every contract made by an urban 
authority whereof the value or amount exceeds 
£50 “ shall specify some pecuniary penalty to be 
paid in case the terms of the contract are not duly 
performed ” : — Held : this provision is directory 
only, not imperative, so that the omission to 
specify a penalty does not render such a contract 
invalid. — ^Soothill Upper Urban Council v. 
Wakefield Rural Council, [1905] 2 Ch. 516 ; 
74 L. J. Ch. 703 ; 93 L. T. 711 ; 69 J. P. 447 ; 21 
T. L. R. 766 ; 3 L. G. R. 1208, 0. A. 

89. Whether pecuniary penalty must be 

speolhed.] — Soothill Uppi:r Urban Council v. 
Wakefield Rural Council, No. 38, ante, 

40. Effect of enlargement of district.] — 

Whero an agreement was entered into by the 
borough of Tynemouth to supply water to the 
Newbiggin-by-the-Sea ui’ban district council, & 
the area of that council was subsequently enlarged 
to include two fresh parishes, an injunction was 
granted to the borough of Tynemouth restraining 
the district council from using or supplying for 
use, at any place not within the limits of the 
district of the Newbiggin-by-the-Sea urban district 
council, as constituted at the date of the agreement, 
any water taken by or supplied to deft, council 
from or by pltfs. under the agreement, or otherwise 
drawn from pltfs.’ gravitation main. — Tyne- 
mouth CoRPN. V, Newbiggin-by-the-Sea Urban 
District Council (1916), 80 J. P. 195 ; 14 L. G. R. 
322. 


Sub-sect. 4. — Expenses of Water Supply. 

41. What expenses chargeable to rates — Expenses 
of Parliamentary bill.] — By a local Act of Parlia- 
ment comrs. were appointed to construct such 
reservoirs & other works as might be necessary for 
supplying a town with water, & to do all things 
necessary for that purpose ; & they were autho- 
rised to levy rates for the purposes of that Act. 
The supply of water was found insufficient, & the 
comrs. were desirous of bringing water from other 
places, so as effectually to carry out the objects 
of the Act : — Held : they were not authorised in 
applying any of the moneys received from such 
rates in i)ay in ent of the expenses of making 
application to Parliament for another Act to extend 
thcii* powers, & an injunction was granted to 
restrain them from so doing. — A.-G. v. Andrews 
(1860), 2 Mac. & G. 226 ; 2 H. & Tw. 431 ; 20 
L. J. Ch. 467 ; 15 L. T. O. 8. 322 ; 14 Jur. 905 ; 
47 E. R. 1751. 

Amioiatiops : — Apld. A.-O. v. WcHt Hartlepool Improvement 
Comrs. (1870), L. R. 10 Eq. 152 ; Clevorton v. 8t. Ger- 
main’s Union n. S. A, (1880), 66 L. J. Q. B. 83. Refd. 
A.-G. V. Eastlake (1853), 11 Hare, 205 ; A.-G. v. Plymouth 
Corpn. (185.S). 1 W. B. 44.5 ; A.-G. v. Wigan Corpii. (1854), 
Kay, 268 ; Bateman v. Ashton-imder-Lyno Corpn, (1858), 
3 H. & N. 323. 

42. .] — By 5 Geo. 4, c. 49, the corpn. 

of Plymouth were empowered to make certain 
waterworks, & were required to supply a certain 
daily quantity of pure, wholesome, fresh water 
for the use of her Majesty’s naval establishments, 
in consideration whereof they were to be entitled 
to an annuity. In the course of the present 
session, they failed in an application for an Act to 
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extend their powers. They were restrained from 
applying any part of the borough fund in paying 
the expenses of the application to Parliament. — 
A.-G. V, Plymouth Corpn. (1863), 1 W. B. 446. 

43. ,] — A rural sanitary authorit 

has no power to charge the rates with the expenses 
of promoting a Bill in Parliament. 

A rural sanitary authority being unable to 
acquire by purchase land & water rights necessary 
for the purpose of procuring a water supply for 
their district, which it was the duty of the autho- 
rity to do under Public Health Acts, instructed 
their solr. to promote a bill in Parliament for the 
purpose of obtaining powers to purchase the land 
& water rights compulsorily ; — Held : the rural 
sanitary authority had no power to promote 
such a bill, & therefore their solr. could not recover 
his costs from them. — Clevebton v. St. Germain’s 
Union Rural Sanitary Authority (1886), 66 
L. J. Q. B. 83 ; 3 T. L. R. 43. 

44. Expenses of opposing Parliamentary 

bill.] — Where a bill had been presented to Parlia- 
ment containing powers for the construction of 
waterworks, &. for the doing of acts which, if done, 
would interfere with the stream of a river passing 
through a particular borough town, so as to prevent 
the efficient action of the stream in removing the 
sewage of the town, & thus indirectly affect the 
value of the rateable houses in the borough, the 
tolls of the market, & the other pro])orty forming 
the borough fund, & the corpn. had applied part of 
the suiylus of the borough fund in a partially 
successful opposition to the passing of the bill, 
it was decided by one of the \4ce ( ’hancellors, 
that under the Municipal Corporations Act, the 
corpn,, whether tiny had any surplus borough 
fund or not, were justified in applying their funds 
in opposing such a bill : A: upon appeal it was held , 
that the payment of such expenses out of such a 
fund was not< so clearly contrary to the spirit of 
sects. 90, 92 of that Act, which provides for the 
application of the surplus of the borough fund, as 
to warrant the ct. in granting an interlocutory 
injunction to restrain such applic.'ition. — ^A.-G. v. 
Wigan Corpn. (1854), 5 De G. M. Ac G. 52 ; 2 
Eq. Rep. 224 ; 23 L. J. Ch. 429 ; 23 L. T. O. 8. 43 ; 
18 .T. P. 245 ; 18 Jur. 299 ; 2 \V. H. 308 ; 43 E. R. 
789, L. JJ. 

Annotations : — Expld. & Distd. B. V. SbelTicld Corpn. (1871), 
li. B. 6 O. B. 652. Cousd. A. -(4. v. Brecon f’orpu. (1878), 
10 Cb. 1). 204. Eefd. Batmuaii v. Asbton-undor-Lyno 
Uorpu. (1858), 3 H. ic N. 323 ; Ollercnahaw u. Harrop 
(1871), 0 Ch. App. 480 ; Clovcrtou v. St. (Jei main’s Union 
B. S. A. (1880), 50 L. J. Q. B. 83 ; 11. r. Brighton Corpn., 
Krp. ShoosmiUi (1006). 4 L. G. 11. 1104. 

45. .] — In the municipal borough of 8. 

was a waterworks co., incorporated by Act of 
Parliament, which supplied the greater part of 
the borough with water. By tliis Act, the co., 
after a certain time, on the requisition of the town 
council, were bound to give a constant supply of 
water, & they were empowered to make rogiilations 
to bo observed by the consmners, subject to the 
approval of two justices, any iierson aggrieved 
having the right to oppose the regulations before 
the justices. The town council having required 
the CO. to give a constant supply, the co. proposed 
certain regulations, which were opposed before the 
justices by the corporation on the ground that they 
imposed too onerous conditions on the consumers ; 
& the justices modified the regulations accordingly. 
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h. What expenses chargeable to 
rates — Whether discharge of debts or 
CTpenditwre upon improvements.] — 
Dublin Oohpn. v, a.-g. (1835), 9 
Bll. N. S. 396 ; 5 K. R. 1341.— IR. 


k. Coats of opposing ParlmmcrUary 
bill.] — Cotit8 Incurred by the water 
comrs. in a buigh In uusnroeBS- 
fully opposing a oUl In Parliament 

S romoted by certain Inhabitants of 
lo burgh for the purpose of extending 


the water supply & the area of dis- 
tribution camiot be charged against 
the trust-funds. — Perth water 
Comrs. v. M‘Donald (1879), 6 R. (Ct. 
of Bess.) 1060 ; 16 So. L. R, 619.— 
SOOT. 
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The CO. also promoted a bill in parliament to 
obtain further time for the constant supply, which 
the corpn. opposed ; & it was ultimately with- 
drawn. The town council made two orders for 
the payment out of the borough fund of the 
expenses of the opposition before the justices & in 
parliament respectively, which were paid, not- 
withstanding objection that the orders were 
ultra vires. There was no surplus from property 
of the corporation, & borough rates were made. 
On a rule for a certiorari, under 7 Will. 4 & 1 Viet, 
c. 78, B. 44, to bring up these orders for the purpose 
of quashing them ; — Held : assuming the objects 
for which the expenses were incurred to be for the 
public benefit oi the inhabitants of the borough, 
yet they were not within 5 & 6 Will. 4, c. 76, s. 92, 
as “ expenses necessarily incurred in carrying into 
effect the provisions of the Act ” ; & they could not 
come within the clause which enabled the town 
council to apply the fimds “ for the public benefit 
of the inhabitants of the borough,” as there was 
no surplus. 

I cannot help thinking that the corpn. acted with 
perfect bona fides in the opposition to the bill, & 
in the proposal to bring in a bill of their own to meet 
that, &> also in opposing the rules & regulations pro- 
posed by the water co., in the genuine belief that 
they were acting for the benefit of the inliabitanis ; 

as I understand, the result shows that they were 
so acting. Therefore, if they had any funds appli- 
cable, to such a purpose, I should have thought 
this was a very proper application of them. But 
I liavo no doubt at all, in a case like this, where the 
corpn. had no property & no surplus, where they 
had to make a borough rate in order to levy the 
funds necessary to carry into effect the provisions 
of the Municipal Corporations Act, that they could 
not charge these expenses to the corpn. fund 
(Lusu, J.). — R. V. Sheffield Corpn. (1871), 
L. li. 0 Q. B. 652 ; 40 L. J. Q. B. 247 ; 36 J. P. 
37 ; .mb nom. Roberts v. Sheffield Corpn., 24 
L. T. 659 ; 30 J. P. 229 ; 19 W. R. 1159. 
Annotations : — Distd. A.-G. v. Brecon Corpn. (1878), lOCli. D, 

201. Consd. Ward v. Shemold Corpn. (1887), 10 Q. B. D. 

22 ; A.-G. V. Swanaea (’orpn., 11898] 1 Cl). ()02 ; A.-G. v. 

Tyuemoutli Corpn., [1898] 1 Q. B. 604. Befd. K. v. 

Liverpool Corpn. (1872), 41 L. J. Q. B. 175 ; H. v. Nonvlch 

Corpn. (1882), 30 W. It. 752 

Costs In relation to Parliamentary Bills.] — 

See Local Government, Vol. XXXlll., pp. 82, 
83, Nos. 530-533. 

46. Special expenses — What are — Cost of supply 
to contributory place.] — Horn v, Sleaford Rural 
District (Council, No. 48, post. 


Supply. 

.] — See Public Health Act, 1876 (c. 65), 

8 229 

Contribution by limited owner.]~-£ree District 
Councils (Water Supply Facilities) Act, 1897 (c. 44). 


Sub-sect. 6. — Water Rates and Rents. 

See Public Health Act, 1876 (c. 66), ss. 66-60 ; 
Public Health (Water) Act, 1878 (c. 26), ss. 9, 10. 

47. Amount of charge — Sufficient to maintain 
waterworks.] — Where land is used for a public 
urposo, & the occupiers thereof are prevented 
y statute from deriving the full pecuniary benefit 
which it is capable of producing, the land is to be 
rated to the poor with reference to the amount of 
profit actually made, & not with reference to the 
amount which might be earned by the occupiers 
if they were not subject to restrictions. The 
Local Board of Health for W. erected & occupied 
works for the purpose of supplying the inhabitants 
thereof with water. The works were situate within 
the parish of C. In order to benefit the inliabi- 
tants of W. the local board made the scale of 
charges so low, as to leave a profit far less than 
would have accrued to a co. carrying on the works 
as a commercial undertaking. In adopting th(' 
scale of charges above mentioned, the local board 
intended to carry out those provisions of Public 
Health Act, 1848 (c. 63), the object of which was to 
insure a supply of water at a low price for sanitary 
purposes. The assessment committee of the D. 
umon, within which the parish of C. was situate, 
by a valuation list assessed the local board at a 
rateable value of £1 ,400, based upon the amount 
which might have been earned by a trading co. 
carrying on the waicrwoi‘ks for their own benefit ; 
the local board claimed to bo assessed at a rateable 
value of £540, based upon the profit actually earned 
by them : — Held : the assessment of £1,400 was 
wrong, & the local board were liable to be assessed 
at £540 only ; for, under the provisions of Public 
Health Act, 1848 (c. 03), they could not make 
rates of an amount more than sufficient to enable 
them to maintain the waterworks, & they could 
be lawfully assessed only with reference to profit 
actually earned. — Worcester (’orpn. v. Droit- 
wicii Assessment CoMMrn'EB (1876), 2 Ex. D. 
49 ; 46 L. J. M. C. 211 ; 36 L. T. 186 ; 41 J. P. 
355 ; 25 W. R. 336, C. A. 

Annotations: — Consd. Horn u. Sleaford B. D. C., [1898] 2 
Q. B. 358 ; King8tf)n Union v. Metropolitan Water Board, 
[1926] A. C. 331. Refd. Chorlton-upon-Modlook Overseers 
V. Chorlton Union & Ardwick Overseers (1882), 51 L. J. 
Q. B. 458 ; West Bromwich School Board v. West Brom- 
wich Overseers (1884), 13 Q. B. D. 929. Mentd. Mersey 
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l. Rates payable hy persons not abutting 
on inains -Right to compel user of 
uuitcr.] — SiMi‘KiN & May v, Enoi.khakt 
Gorpn. (1919), 45 O. ]i. H. 275 ; 48 
D. L. R. 230 ; 16 O. W. N. 45.— CAN. 

m. What water rate may include .] — 
A water rate imi) 08 od, under Ihibllo 
Health (Ireland) Act, 1878 (c. 62), a. 
66, on voluntary consumers of water, 
being In fact the price of the water 
supplied, necoHsaiily has rtdatlon to the 
cost of production as well as of main- 
tenance of the water supply. A water 
rate stnick & aHsessed imdor this 
soot, cun include a reaaouahle amount 
for dischai'go of capital expenses of 
construction. — H anly r. SiAoo Rural 
D isimcr CJoUNCiL, [1918] 2 1. R. 280. — 
IR. 

n. Duty to state rf' specify grounds 
for appeal against rate .] — Public Health 
(Ireland) Act, 1878 (o. 52), s. 26,9, 
requiring the grounds of an appeal 
against a rate to bo “ atatod & spool- 


lied ” in the notice of intention to 
appeal, is not a provision as to form 
only, but is of substance, & no ground 
is open on appeal unloas it Is stated in 
clear & xmambiguoua language in the 
notice, & in such a way that reap, can 
bo made aware of the points upon 
which the rate Is Impeached. — Hanly 
V. Slioo Rural District Council, 
[1918] 2 I. 11. 587.— IR. 

o. Authority of sanitary authority — 
To fix rate on poor law valuation of 
premises. ] — A sanitary authority under 
l^ubllc Health (Ireland) Act. 1878 (41 
& 42 Viet. c. 52), purported to fix a 
water rate assc.ssod on the poor law 
valuation of the promlsos of all persons 
using water supplied hy the coimcll 
for non-domestic purposes, In addition 
to the ordinary water rate payable for 
water for domostlo purposes ; — Held : 
the sanitary authority had no power 
to fix such rate ; & water for non- 
domestio purposes can only be charged 
for by contract. — Ballina Urban 
District Council v. Farmer (1910), 


53 I. L. T. 207.— IR. 

p. Agreement with consumer for fiieA 
price.] — Where a borough council, in 
the absence of a bye-law fixing a rate 
for an extraordinary supply, agrees 
with a resilient in the borough to 
supply him with water as a motive 
power at a fixed price, & does so for a 
number of years, it cannot, after a year 
has commenced, by resolution raise the 
price for that year without the consent 
of the consumer, & then sue him in 
contract for the higher price. — Naskby 
Borouuh V. Law (1894), 13 N. Z. L. R. 
257.— N.Z. 

3 . Charges by bye-law instead of 
er rate.] — A munieipal council may, 
even as regards the ordinary water- 
supply, elect to make charges by bye- 
law for the water consumed, Instead of 
striking a water rate. — Nelson Corpn. 
V. Nelson College (1896), 14 N. Z. 
L. R. 607.— N.Z. 

p. Liahility of person or company 
statutorily exempted from municipal 
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Paet L — Supply by Local Authorities. 


4g. Supply to contributory area->Dlsoretion I 

of council.] — rural district council provided a I 
water supply to part of a contributory place. On i 
the petition of certain ratepayers under Public I 
Health (Water) Act, 1878 (c. 26), s. 10, the council 
imposed water rates water rents upon those liable { 
to such rates & rents imder sect. 9 of that Act. 
These rates & rents, however, were limited to the 
extent of providing for the cost of maintaining 
the supply, not of providing for the repayment of 
the capita expenditure upon the construction of 
the works ; — Held : the council had a discretion 
to fix the water rates & water rents as they pleased. 
The whole cost of providing & maintaining the 
water supply, whether the supply extended to the 
whole or only paH of the contributory place, was a 
special expense within sect. 229 of Public Health 
Act 1875 (c. 65), & as such charged on the whole 
contributory district, & the actual consumers were 
liable only for such part of such expense as the 
council thought just. — H orn v, Slea^'ord Rural 
District Council, fl898] 2 Q. B. 358 ; 67 L. J. 
Q. B. 721 ; 78 L. T. 722 ; 62 J. P. 602 ; 46 W. R. 
655, D. C. 

49. Enforcement of payment — Notice requiring 
supply to be obtained — Whether execution of works 
condition precedent to recovery.] — A local autho- 
rity caused a supply of water to be brought in 
main water pipes along the street in which a house 
was situate. Sc gave notice to the owner of the 
house, under Public Health Act, 1875 (c. 65), s. 62, 
to obtain a proper supply «fc do all such works as 
might be necessary for that purpose. That notice 
was not complied with, & the local authority did 
not exercise the power given to them by that sect, 
of executing the works necessary to connect the 
house with the main. In an action by the water 
CO. for water rates ; — Held : deft, was liable, & it 
was not a condition precedent to such liability that 
the works necessary to bring the water into the 
house should have been executed. — Southend 
Waterworks Co. v. Howard (1884), 13 Q. B. D. 
215 ; 63 L. J. Q. B. 354 ; 32 W. R. 923 ; nom. 
Southend Waterworks Co. v . IIavard, 48 J. P. 
409, D. C. 

60. Meaning of house — Question of 

fact.] — W ootton V. Bishop, No, 1, anic. 

61. Summary proceedings — Appeal by case 

stated.] — N ewinoton v. South Eastern Ry. Co. 
(1878), 42 J. P. Jo. 420, D. C. 

62. Limitation of time.] — By virtue 

of certain provisions of Waterworks Clauses Act, 
1847 (c. 17), incorporated in the Public Health 
Act, 1876 (c. 55), payment of a rate or charge not 


exceeding £20, made by an urban authority for 
water supplied to premises within their district, 
^y be enforced by summary proceedings before 
justices ; & by s. 11 of Summary Jurisdiction Act* 
1848 (c. 43), where no time for making a complaint 
or laying an information is specially limited in the 
Act or Acts relating to each particular case, ** such 
complaint shall be made & such information shall 
be laid within six calendar months from the time 
when the matter of such complaint or information 
respectively arose.” By s. 266 of Public Health 
Act, 1876 (c. 66), “ if any person assessed to any 
rate made under this Act by any urban authority 
fails to pay the same when due «te for the space of 
fourteen days after the same has been lawfully 
demanded in writing,” he may be summoned to 
appear before a ct. of summary jurisdiction, who 
may make an order for payment against him. 

Applts. having failed to pay within fourteen 
days after demand in \^riting a sum claimed by an 
urban authority as the amount due for a water rate, 
the urban authority, within six calendar months 
after the expiration of the fourteen days, made a 
complaint & took out a summons under sect. 266 
to enforce payment: — Held: (1) the water rate 
vas a ” rate mode under this Act ” within Public 
Health Act, 1876 (c. 66), s. 266 ; (2) the matter of 
the complaint arose when applts. failed to pay 
the amount claimed within fourteen days from 
the demand, & therefore the complaint was made 
within the time limited by Summary Jurisdiction 
Act, 1848 (c. 43), s. 11. — Eujott v. RussEiJi, 
[1902] 2 K. B. 748 ; 72 L. J. K. B. 16 ; 88 L. T. 
204 ; 67 J. P. 168 ; 61 W. R. 269 ; 19 T. L. R. 5, 
D. 0. 

Expenses chargeable to rates.] — See Nos. 41-45, 
ante. 


Sub-sect. 6. — Wells, Pumps, etc. 

See Public Health Act, 1875 (c. 55), s. 64. 

53. What amounts to public well — User by 
public.] — Witney v. Wycombe Union Run at. 
Sanitary Authoioty (1876), 40 J. P. ,To. 149, 
D. 0. 

54. Gratuitously.] — What is the 

moaning of a public w^cU except a well that is used 
by the public & used gratuitously by the public 
(Lord O’Hagan). — SanTii r. Archibald (1880), 
6 App. Cas. 489, H. L. 

Annotations : — Apld. A.-G. v. Tonkin (]901), 18 T. L. R. 29. 
Reid. Knnekoy i\ Redruth R. C. (1904). 73 L. J. K. B. 260. 

65, V. Tonkin (1901), 

18 T. L. R. 29. 

66. For prescriptive period.] — 

A trough or cistern recf iving the overflow from a 
spring at some distance had been used by the 
X>ublic gratuitously for watering cattle, & for the 


Books Sc Harbotur Board tkLuoas (1881), 1 Tax Oas. 885 ; 
Peterborongh Oorpn. «. wUsthorpe Pariah Sc Stamford 
Union Aeamt. Com. (1863), 53 L. J. M. O. 33 ; Mersey 
Books Sc Harbour Board v. LlanelUan Orerseers (1884), 
14 Q. B. B, 770. 


or local taxation to xnatcr rate .] — 
In an action to recover water rates 
imposed by pltf. co. upon deft., wdio 
13 exempt from municipal or local 
taxation under an Act of the Legls- 
laturo : — Held : water rales n ero a 
mnnlclpal or local tax & deft, was not 
liable therefor. — Haubou Grace 
Water Oo. r. Reid (1901), 8 Nild. L. li. 
428.~NFLD. 

t. .] — In an action taken by 

the St. John’s Mimleipal C'ounell to 
recover water rates from deft. eo. as 
the owner of the dock in St. John’s : — 
Held : water rates woto included imder 
the term “ miml«’lpal or local taxation " 
in the Act by which dofts. w'oro incorpo- 
rated, & the Act oxempled defts. there- 
from. — Shea v. Retd Newfoundland 
Co. (1902), 8 Nfld. L. R. 579.— NFLD. 

a. Method of charging rate — Agref 
ment to supply manufacturers with 


surplus water for non-dotneshe jmr- 
posea.] — A local authority entered mto 
an agp'ocmont with the manufacturers 
in tt district to supply them with 
surphis water for non-clomostlc pm- 

{ >0808 at a meter rate. In a question 
)otween the local authority & a firm of 
manufacturers, who wore both owners 
& occupiers of their premises : — IJehl : 
under Public Health (Scotland) Act, 
1897, 8. 126, the local authority wcie 
not entitled to charge the film ivith the 
owners’ proportion of the water assess- 
mont in addition to charging theni at 
the meter rate for the water supplied. — 
Ayrshire County Council v. Knox 
(W. & J.), Ltd., [1918] S. O. 406.— 
SCOT, 

b. .] — In a question between 

the local authority & a person who was 
both the owner Sc the occupier of a 
farm, which had been supplied with 

• 


water for non-domestic purposes : — 
Held : the local authority W'evo entitled 
to charge the person so supplied, in his 
capacity as owner, with a sum equiva- 
lent to the amount of the owner’s share 
of the water aBsessment, in addition 
to a meter rate for the water actually 
supplied charged on him as occupier. — 
Dickson v. Lanarkshire Upter Ward 
District Committee, [1916] S. C. 
910 ; 53 Sc. L. R. 710.— SCOT. 

PART I. SECT. 2. SUB-SECT. 6. 

0 . Whether rigid exists in public to 
take waUr by prescription — Effect of 
Public Health (Ireland) Act, 1878.]— 
Dunoarvon Guardians v. Mansfield, 
[18971 1 I. R. 120.— IR. 

d. Ri^t of public authority to re- 
pair well on private property.) — Smith 
V. Archibald (1880), 6 App. Cas, 489. 
—SOOT. . 
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Water Supply. 


Sect. 2. — Powers of local authorities: Sub-sect, 6. 
Sects. 3 d: 4. Parts II. d: III. Sect. 1 : Sub- 
sect. 1, ^.] 

supply of water for domestic purposes, for a period 
of over fifty years. Deft, erected a gate to prevent 
the access of cattle to the trough, & let a pipe into 
the bottom of the trough leading into his own 
house, where it terminated in a stopcock, & by 
means of this pipe &> stopcock he could draw off as 
much water as he pleased : — Held : the trough or 
cistern was a public well or work used for the 
gratuitous supply of water to the inhabitants of the 
district of the local authority in which it was 
situate, & it was vested in & was under the control 
of the local authority by force of Public Health 
Act, 1875 (c. 65), s. 64, & the local authority might 
maintain an action in their own name in the county 
court against deft, for damages for the interference 
with the trough by the insertion of the pipe in the 
bottom of it. — HoTjtfFmTH IjOcal Board v. Shore 
(1895), 69 .7. P. 344. 

57. Effect of vesting in local authority — Duty to 
repair.] — Witney v. Wycombe X^nion Rural Sani- 
tary Authority (1870), 40 .1. P. Jo. 149, D. C. 

58 . Whether authority entitled to enter on 

private land — To maintain supply.] — Edwards v. 
JOLLIPFE, [1877] W. N. 120. 

59 . Right of action for Interference with 

supply.] — TIolmfirtii I^ocal Board v. Shore, 
No. 50, ante. 


60. No right to iprant licence to abstract 

water — For purpose of sale.] — A local authority, in 
whom a public well is vested by Public Health Act, 
1876 (c. 66), s. 04, has no power to OTant a licence 
to abstract water from the well for the purpose of 
bottling & selling, so as to sensibly diminlBh the 
supply of water to riparian proprietors along a 
stream which is fed by the well. — Mostyn v. 
Atherton, [1899] 2 Oh. 800 ; 68 L. J. Ch. 629 ; 
81 L. T. 366 ; 48 W. R. 168. 

Annotation: — Reid. Portsmouth Borough Waterworks Oo, 
V. L. B. & 8. C. Ry. (1909), 74 J. P. 61. 


Sect. 3.— POWERS OF PARISH COUNCILS. 

Utilisation of wells.] — See Local Government 
Act, 1894 (c. 73), s. 8 (1). 

Acquisition of land for purpose of water supply.] 
— See Local Government Act, 1894 (c. 73), ss. 9, 16. 

Enforcement of right of inhabitants to use well 
or spring — Right of parish council to sue In own 
name.] — See Locai. Government, Vol. XXXIII., 
p. 34, No. 182. 


Sect. 4.— POWERS AND DUTIES OF METRO- 
POLITAN LOCAL AUTHORITIES. 

See Part V., Sect. 6, post. 


Part II. — Grant of Special Statutory Powers. 

Construction & maintenance under Waterworks Clauses Act, 1847 (c. 17).] — See Pari III., post. 
Supply by undertakers.] — See Part 111., Sect. 2, j^osf. 

Metropolitan water supply,] — See Part V., post. 


Part III. — Powers, Duties and Liabilities of Undertakers 


Sect. 1. -^CONSTRUCTION AND MAINTENANCE 
OF WATERWORKS. 

Sub -sect. 1. — Powers and Duties of 
Undertakers. 

A. In General. 

See Waterworks Clauses Act, 1847 (r. 17), 
PS. 6-34. 

61. Application of Waterworks Clauses Act, 
1847 (c. 17) — Depends on incorporation in special 

Act.] — (1) Watei*works Clauses Act, 1847 (c. 17), 
s. 12, enacts that subject to the provisions & 
restrictions of the principal & special Acts, the 
undertakers may sink wells or shafts, & make, 
maintain, etc., such reservoirs, waterworks, etc,, 
& other works, & erect such buildings upon the 
lands & streams authorised to be taken by them 
as they shall deem necessary for the purposes of 
their undertaking, & that they may take such 
waters as they may find in & under or on the lands 
to be taken for constructing the works. 

A special Act authorised a co. to make the works 
thereinafter described in the line & situation, & 
on the levels & upon the lands defined by the plans 
& sections & book of reference, <fe to enter upon, 
take, purchase & use such of the lands, streams & 
waters mentioned in the plans & book of reference 
as they might d^em necessary for all or any of 


those purposes, & by a subsequent sect, they were 
empowered to make an aqueduct, constructed in 
tunnel or otherwise, os shown on the plans com- 
mencing, etc. On the plans & sections a field was 
exhibited as passed through by a tunnel, & in the 
Parliamentary notice served upon the landowner 
the mode in vhich the field would be affected was 
said to bo by a tunnel ; — Held : the co. were not 
entitled to sink wells or erect pumps on the land, 
or to deal with it otherwise than by driving a 
tunnel through it. 

(2) Semhle : Waterv'orks Clauses Act, 1847 
(c. 17), s. 12, applies only where the undertakers 
are by the special Act authorised to construct 
waterworks, eo nomine. — SiMi’SON v. South 
Staffordshire Waterworks Co. (1865), 4 

De G. J. & Sm. 679 ; 6 New Rep. 184, 279 ; 34 
L. J. Ch. 380 ; 12 L. T. 360 ; 11 Jur. N. S. 453 ; 
13 W. R. 729 ; 46 E. R. 1082, L. C. 

Annotations: — Ae to (1) Reid. Tie Huddersfield Corpn. & 

Jaoomb (1 874), L. R. 17 Bq. 476. As to (2) Refd. Morris v. 

Tottenham & Forest Gate Ry., [1892] 2 Ch. 47. 

62. .] — (1) The owners occupiers 

of certain workliouses within the limits defined by 
sect. 68 of the co.’s special Act claimed the right 
to a supply of water to their workhouses for 
domestic purposes at the rents prescribed in that 
sect, : — Held : upon the construction of sect. 68 
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of the special Act, in conjunction with Waterworks 
Clauses Act, 1847 (c. 17), s. 63, the right to demand 
a supply of water for domestic purposes was limited 
to private dwelling-houses, & the claim failed. 

(2) The object of Waterworks Clauses Act, 
1847 (c. 17), sometimes referred to as the general 
Act, was, as appears from the preamble, to avoid 
the necessity of repeating in Acts of Parliament 
which authorise the construction of waterworks for 
supplying towns with water, sometimes referred 
to as special Acts, certain provisions usually 
inserted m such Acts & to insui’e greater uniformity 
in the provisions themselves. The general Act 
has no application unless &; until it be incorporated 
in some special Act. If so incorporated, all its 
clauses save so far as they are expressly varied or 
excepted by the special Act are to be & form part 
of such la^-mentioned Act & to be construed 
therewith as forming one Act. It follows that the 
meaning Sc effect to be given in each case to the 
clauses of the general Act, even though there be 
no express variation or excei^tion, must depend, to 
some extent at any rate, on the provisions of the 
special Act, & cannot be determined without 
reference to such provisions (Lord Parker op 
Waddington). — Bristol Guardians v, Bristol 
Waterworks Co., [1914] A. C. 379 ; 83 L. J. Ch. 
393 ; 110 L. T. 846 ; 78 J. P. 217 ; 30 T. L. K. 
296 ; 68 Sol. Jo. 318 ; 12 L, G. R. 201, H. L. 
Annotation: — Ait to (1) FoUd. Northern Theatres Co. 

ShlUlto, [1925] 2 K. B. 100. 

68. Power to erect works — Duty to comply with 
bye-laws.] — A water co. by their special Act, 
passed in 1897, & incorporating Waterworks 
(Uauses Act, 1847 (c. 17), were empowered to erect 
Sc maintain a water tower in a specified place. 
Shortly after the special Act came into force the 
local sanitai’y authority of the district under the 
powers given by Public Health Act, 1875 (c. 66), 
s. 167, made bye-laws providing that any person 
intending to erect a building should give the local 
authority notice of his intention <fc of the date on 
which the building was to be commenced, Sc 
deliver to them plans Sc sections of it, & a de.scrip- 
tion of the materials with which it was to be 
constructed. The special Act did not incorporate 
Public Health Act, 1875 (c. 65), but contained no 
provisions inconsistent with sect. 157 of that Act 
or with the bye-laws ; — Held : with respect to the 
erection of the water tower authorised by the 
special Act, Waterworks Clauses Act, 1847 (c. 17), 
s. 93, had not the effect of exempting the water 
CO. from the provisions of Public Health Act, 
1875 (c. 55), & they were bound to comply with the 
bye-laws made by the local sanitary authority 
under that Act. — Uckpield Rural Council v, 
Crowborough District Water Co., [1899] 2 
Q. B. 664 ; 68 L. J. Q. B. 1009 ; 81 1.. T. 639 ; 
48 W. R. 63 ; 16 T. L. R. 3 ; 44 Sol. Jo. 12, D. C. 
Annotations : — Refd. h. C. C. v. WandHworth & Putney Gas 

Co. (1900), 82 L. T. 662 ; Whitechapel Board of Works v. 

Crow (1901), 84 L. T. 695. 

64. On additional lands acquired.] — A 

water co. incorporated by a special Act for the 
purposes of making & maintaining the water- 
works thereby limited & defined, & for supplying 
water within the limits of the Act & for carrying 
on the business usually carried on by water cos., 
was empowered, in addition to the lands authorised 
to be taken compulsorily, to acquire by agreement 
& hold for the general purposes of its undertaking 
any lands within its limits of supply not exceed- 
ing a certain acreage, provided that no buildings 
should be erected thereon except such as were 
required for the purposes of the co.’s waterworks. 
Under this power Hie co. purchased land some 


distance away from its waterworks & proposed to 
sink a well Sc erect a pumping station thereon for 
the purpose of tapping a new water supply & 
pumping the water into an existing reservoir 
constructed under the powers of the Act : — 
Held : that the power to purchase additional 
land was only for purposes ancillary to the main 
purpose of the co., which was to supply water 
within its limits of supply by its statutory water- 
works, Sc the proposed works were ultra vires, — 
A.-G. V. Frimley Sc Farnborougii District 
Water Co., [1908] 1 Ch. 727 ; 77 L. J. Ch. 442 ; 
98 L. T. 905 ; 72 J. P. 204 ; 24 T. L. R. 473 ; 6 
L. G. R. 089, C. A. 

Annotations : — Consd. A.*G. v. Barnet District Gas & Water 

Co. (1909), 101 L. T. 651. Apld. A.-G. v. South Staflord- 

shlro Waterworks Co. (1909), 25 T. L. 11. 408. Refd. 

Marriott v. East Grinstoad Qaa & Water Co., [1909] 1 CU. 

70 . 

66. .] — A.-G. V. South Staffordshire 

Waterworks Co. (1909), 26 T. L. R. 408. 

66. S. P. A.-G. V. South Staffordshire Water- 
works Co. (1909), 73 J. P. Jo. 215. 

67. Where power given by special 

Act.] — A water co. had power under their special 
Act to buy additional land anywhere within their 
limits of supply & on such land “ execute for the 
purposes of or in connection with the waterworks 
any of the works, Sc exercise any of the powers 
mentioned in or conferred by Waterworks Clauses 
Act, 1847 (c. 17), s, 12.” The co.,underthe powers 
of their special Act, bought land Sc proceeded to 
sink a well at a distance of some miles from their 
reservoir for the purpose of supplying water to it : 
— Held : they were not exceeding their powers in 
so doing. — A.-G. v. Barnet District Gas Sc 
Water Co. (1910), 102 L. T. 646 ; 74 J. P. 193 ; 
54 Sol. Jo. 457 ; 8.L. G. R. 499, H. L. 

Duty to observe building line .] — See 

Highways, Vol. XXVI., p. 560, No. 2548. 

68. Power to extend works — Application to 
Parliament — Validity of contract for supply of 
plans — Employment of engineer.] —A co. was 
incorporated by Act of Parliament for the supply 
of a certain district with water from certain sources 
witliin that district ; Sc empowered to break up 
highways Sc place pipes within the district, & to do 
all other acts which the co. should deem necessary 
for supplying water to the inhabitants according 
to the true intent of the Act, A penalties were 
imf)Osed on the co. not sujqdyiug water to the 
inhabitants of dwelhng-houses within the district. 
The members of the co. were entitled to the net 
profits to be divided amongst them, except the 
surplus above 7 per cent., which was to go in the 
reduction of the water rents. In consequence of 
the increase of population the supply of water 
within the district became insufficient both in 
quantity Sc quality. The co. employed an 
engineer, who reported that a sufficient supply 
could not be obtained from existing sources, & 
recommended that a supply should be obtained 
from a brook beyond the district, which would be 
sufficient not only for the district but also for some 
adjoining populous villages. The co. then deter- 
mined to apply to Parliament for powers to enlarge 
their works so as to make the brook available for 
the entire district which it was capable of supplying, 
A to increase their capital from £15,000 to £90,000 : 
— Held : the co. might lawfully take steps to 
apply to Parliament for such extension of the 
undertaking, it being for the benefit of the corporate 
body ; Sc that the contracts made by the co. for 
the supply of plans, etc., essential to the application 
to Parliament, were not necessarily illegm or void, 
or otherwise incapable of being enforced against 
the co. in a ct. of law. — B at^jian v, Ashton- 
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Water Surkly, 


Sect, 1. — Construction and mainJtenuxnce of toater^ 
tcorJcs : Sub^aect, 1, A, t& B, [a) <fe (6) u <fc ii»] 


undeb-Lynb Corpn. (1868), 8 H. & N. 823 ; 27 
JL. J. Ex. 468 ; 31 L. T. O. S. 299 ; 22 J. P. 498 ; 


6 W. R. 829 : 167 E. R. 494. 

Annotations: — Mentd. MaansoU v. Mid, G. W. Rt. (ol 
Ireland) & Great Northern & Western (of Ireland) Ry. 
(J863), 8 L, T. 347 ; Taylor v. Chichester & Midhurst Ry. 
(1867), L. R. 2 Exoh. 356 ; Piokerlng v, Ilfracombe Ry. 
(1868), L. K. 3 C, P. 235 ; A.-G. v, G. E. Ry. (1879), 11 
Ch. D. 449 ; Dartford Union Grdns. t). Trlokett (1888), 
59 L. T. 754. 


69. Power to erect auxiliary works.] — Simpson 
7’. South Staffordshhie Waterworks Co., No. 
61, ante, 

70. Right to prevent diversion ol stream — Water 
coming into reservoir,] — water co. who were 
authorised in 1869 by their Act to make a reservoir 
with a dam across a stream, & to impound all the 
waters of that stream & of other streams then 
flowing into that stream above the dam, & so 
became owners of the reservoir through the site 
of which the stream originally flowed, have the 
right to stop any person from diverting the water, 
which at that time came down, or but for a 
stoppage would come down as part of that stream 
or its tributaries above the dam, & as to which the 
person diverting could have Deen restrained from 
continuing his diversion at the suit of a lower 
riparian owner, but not to stop any person using 
water above who had a right to do so at the time 
their Act was passed. — Brymbo Water Co. v. 
liESTERS Lime Co. (1894), 8 R. 329. 

71. Power to make outfalls for water.] — 
Fielden V. Morley Corpn. (1899), as reported in 
14 T. L. R. 666, C. A. 


Aniwtations : — Mentd. Southwark & Vauxhall Water Co. v. 
Wandsworth District Board of Works (1898), 67 L. J. Ch. 
657 ; Roberts v. G\^fal R. C. (1899), 68 L. J. Ch. 233 : 
The Ydun, [18991 P. 236 ; A.-G. v. Margate Pier & 
Harbour Co. of Proprietors. [1900] 1 Ch. 749 ; K. v. 
Cookerton, [1901] 1 K. B. 726 ; Smith v. Northloach R. C. 
(1901 ), 71 L. J . Ch. 8 ; Jeremiah Ambler r. Bradford Coriui,, 
[1902] 2 Ch. 585 ; Parker v. L. C. C., [1904] 2 K. B. 501 ; 
Sharpington v. Fulham Ordns., [1904] 2 Ch. 449 ; Lyles v. 
Southond-on-Sea Corpn., [1905] 2 K. B. 1 ; Tilling v. Dick 
Kerr, [1905] 1 K. B. 562 ; Jones v. Shorvlngton, [1908] 2 
K. B. 539 ; L. C. C. r. Bermondsey Bioscope Co., [1911] 1 
K. B. 445 ; Myers v. Bradford Corpn. (1913), 1 10 L. T. 254 ; 
Bradford Corpn. r. Myers, 11910] 1 A. C. 24 2 ; Gilbert v. 
Gosport & Alverstoke U. C., [19101 2 Ch. 587 : Edwards 
V. Metropolitan Water Board, [1922] 1 K. B. 291 ; The 
Wllhelmina, [192.3] P. 112 ; Bhagchand Dogdusa Gujrathi 
V. Secretary of State for India in Council (1927), 43 T. L. R. 
617 ; Graigola Merthyr Co. v. Swansea Corpn., [1928] Ch. 


72. Rights under agreement with railway com- 
pany — Main constructed under railway.] — A 

proviso in an agreement between a water co. & a 
railway co. with regard to the rights of each as to a 
main constructed by the water co. underneath & 
across the railway of the railway co., that “ nothing 
in these presents contained shall be deemed to 
preclude the railway co. in any way from altering 
adding to or widening their railway & works from 
time to time under their existing powers or from 
otherwise using or enjoying their lands for the 
purposes of their railway & undertaking without 
being liable to compensate the board, water co., 
for any damage or injury which may be occasioned 
thereby to the works of the board unless such 
damage or injury shall be occasioned by any 
wilful act or defaidt of the railway co.” is a proviso 


which deals with the result of acts dc defaults not 
primA fade disturbauoefl of tdtfft.' rights, It on its 
true construction operates only to relieve defts 
from liability for damages in respect of physical 
injury to the works resulting from such ‘^acts or 
defaults ” where such ‘‘ acts or defaults ’* have not 
been wilful. Defts. held not entitled to sub- 
stantially diminish the reasonable access of pltfs 
to their main for the purposes of inspecti£a & 
repair. — ^Metropolitan Water Board v. London 
A; North-Eastern Ry. Oo. (1924), 131 L. T 
123 ; 88 J. P. 101 ; 40 T. L. R. 300 ; 22 L. G. R* 
383. 


B, Acquisition of Land and Streams, 

(a) In General, 

See Waterworks (Clauses Act, 1847 (c. 17), ss. 0 
12 ; generally, Compulsory Purchase of Land.’ 
Vol. XI., pp. 93 et seq. 

73. Taking & using Distinguished from 
“ injuriously affected."]— The clauses of Water- 
works Clauses Act, 1847 (c. 17), are applicable to 
“ lands & streams,” in the same manner as those 
of Lands Clauses Consolidation Act are applicable 
to ” lands ” ; A in the mode of compensation, the 
same distinction is taken between ” lands A streams 
taken A used ” A ‘‘ lands A streams injuriously 
affected.” 

The diversion of a stream is a ” taking A using 
it ” within Lands Clauses Consolidation Act, 1845 
(c. 18), 8. 85, which is incorporated in Waterworks 
Clauses Act, 1847 (c. 17), A before such diversion 
can be made, the value of the stream must be 
asceiiained A secured to the owners of the land 
through which it passes. 

Qu. : whether, by diverting a stream, the river 
into which it used to flow is ” injuriously affected,” 
or ” taken A used.” — F errand v, Bradford 
Corpn. (1856), 21 Bcav. 412 ; 27 L. T. O. S. 11 ; 
20 J. P. 116 ; 2 Jur. N. S. 175 ; 52 E. R. 918. 
Annotations : — Apld. Stone v. Yeovil Corpn. (1876), 2 O. P. D. 

99. Reid. Re Gongh & Aspatrla, Silioth & District Joint 

Water Board (1903), 88 L. T. 421. 

74. What amounts to — Diversion of stream.] 

— Ferrand v. Bradford Corpn., No. 73, ante. 

75. Effect of subsequent Act — On powers exer- 
cised under previous Act.] — By their special Act 
the Bristol Waterworks co. had power to take water 
from the river Chew on paying compensation for it ; 
but sect. 30 enacted that it should not be lawful 
for the co. to divert, or take, or in any manner 
interfere with the water flowing, or passing, or 
which, but for the powers of this Act, might flow 
or pass into the river Chew, unless A until water, 
after the rate of 12 cubic feet per second, for 
twelve hours of each A every day should be passing 
down the river from A out of certain reservoirs 
for the use of mills. By a subsequent Act it was 
provided that nothing in that Act or in the 
former Act, should extend to authorise the co. 
to purchase, take, use or interfere with any land, 
soil, or water, or any rights in respect thereof, 
belonging to the Duke of Cornwall without his 
consent testified in writing under his privy seal : — 
Held : the co. did not, by the exercise of the powers 
conferred by the first Act, acquire any right as 
against the Duke of Cornwall to the water of the 


PART III. SECT. 1, SUB-SECT. 1.- 
B. (a). 

Founr limited to land auiht 
used to he taken.] — In June, 183i 
defts. predeceB8oi*H in title ohtaine 
from tho owners of land the right t 
enter for tho purpose of constnictlu 
a reservoir & keeping the same i 
repair. In 1884 defts. entered ( 
lehuUt & enlarged tho reservoir 


Ifeld: the construction by defts. of 
tho larger I'eservoir in 1884 was not 
within tho terms of tho grant, & was a 
trespass for which dofts. were liable. 
Corbitt v. Wilson, Corbitt v. Digby 
Water Co. (1 891 ). 24 N. S. R. (12 R. & 
G.) 25.— CAN. 

f. Didy to proceed under Water Act, 
1909.1 — A municipality, having ob- 
tained uatcr records under ^^ater 


Act, 1909, must proceed under tho 
expropriation clauses of that Act in 
acquiring lands for the purposes of 
a waterworks system, & not imder 
Municipal Clauses Act. — Lewis v. 
Delta Municipal Corpn. (1911), 16 
B. C. R. 228.— CAN. 


g. DtU]/ to proceed under Dominion 
Aa where land or water belongs to 
Dominion,] — Rc Young A Cii’Y of 
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Ohdw> wltilMMit oHaliilng thei^uihorify of the 0uke 
of dornwiill in the inannefl^povided by the laet- 
mentioned Aet*-^A.-0. v. Bbistol Watbrwobks 
Co. (1856), 10 Bxch. 884 j 3 C. L. B. 726 ; 24 
L. J. Bx. 206 ; 24 L. T. O. S. 311. 

76. Power limited to land authorised to be taken 
— ^Authoii^ty to constniot tunnel under land — ^No 
right to ereot works on surface.] — Sihpson v. 
South Staffordshieb Waterworks Co., No. 61, 
ante* 

Land taken for collateral purposes.] — See 

Compulsory Purchase of Land, Vol. Xl., pp. 
116, 117, Nos. 106-108. 

(6) Compensation. 
i. In General, 

See Waterworks Clauses Act, 1847 (c, 17), 
ss. 6, 12 ; &, generally, Compulsory Purchase 
OF Land, Vol. Xl., pp. 122 ei scq. 

77, Duty to make compensation — Whole value 
of interest.] — Under a local Waterworks Act, 
which incorporated Lands Clauses Act, 1846 (c. 18), 

& Waterworks Clauses Act, 1847 (c. 17), defts. 
were empowered to take, use, divert & appropriate 
certain streams, & amongst others a stream 
necessary for the working of a mill of wliich 
pltf. was tenant for life. Defts. gave pltf. notice 
of their intention to take the whole of the stream, 
but actually diverted only a x^ortion of it ; & 
afterwards, by an agreement purporting to be 
made under the special Act, pltf. <fe defts. nominated 
two practical surveyors to determine the amount 
of compensation to be then paid by defts. for the 
damage which the owner or owners for the time 
being of the mill might sustain by the abstraction 
of the whole of the stream which defts. wore 
authorised to take. The two surveyors did not 
agree on a valuation, & accordingly a third sur- 
veyor was nominated by two justices under 
Lands Clauses Act, 1845 (c. 18), s. 9, on the 
application of defts., A witli the consent of pltf., 
to determine the amount of compensation for the 
damage to the mill, & ho awarded the sum of £939 
for compensation for the permanent damage 
to the owners of the mill from the abstraction of 
the whole of the stream. To a statement of claim 
alleging the above facts, defts. demurred, on the 
ground that they had no power to agree to make 
compensation for the abstraction of the whole 
stream, but only for such damage as was done to ] 
the owner of the mill from time to time : — Held : 
defts. had power under tlieir Act to purchase 

divert the whole stream, & liaving given notice 
to pltf. of their intention to do so, they were 
bornid & empowered to make compensation at once 
forLhe whole value of the interest of the owners of 
the mill in the stream, not merely to compensate 
them from time to time for injuriously affecting 
the property. — ^tone v. Yeovil Corpn. (1876), 2 
0. P. D. 99 ; 46 L. J. Q. B. 137 ; 36 L. T. 279 ; 
42 J. P. 212 ; 25 W. B. 240, C. A. 

Jmiotaiions .—neid, ^ 

trict Joint Water Board (1903), 88 L. T. 421. Mentd. R. v, 

Vasey & Laily (1905), 22 T. L. II. 1. 

78. Mode of compensation — Waterworks Clauses 


Act. tm (c. «s. 6, ISL] 


1/* Brai^* 

FORD OoRPN., 1^0. 73,' ante. 

70. Recovery of oompensftUoii — AottoR Oii 
agreement — ^Rlkht to Injunction to restrain — ^Wnero 
conflicting claims.] — A., an owner in fee of land 
to which a right of running water was appurtenant, 
agreed with a water co. to accept £2,o00 as com- 
pensation for his right in the water, & subsequently 
let the co. into possession of the water. The land 
was subject to a chief rent, & the owner of the chief 
rent also claimed from the co. compensation for 
the loss of the water. The co. refused to pay the 
£2,600 to A. unless he obtained the concurrence of 
the owner of rent in the deed of conveyance. A. 
then brought an action for the £2, .500 & the co. 
filed a bill for specific performance of his aji^ee- 
mont& for an injunction to restrain the action: 

— Held : the co. were entitled to the injunction 
on bringing the money into ct. to abide the 
decision of the conflicting claims for compensa- 
tion. — S tockport District Waterworks Co. v . 
JowETT (1865), 12 L. T. 720 ; 13 W. B.977, L. C. 

80. Amount of compensation — Provision for 
arbitration — Principle of valuation — Sale by water 
board to sanitary authority.] — Stockton Mid- 
dlesbrough Water Board v. Kirkleatham 
Local Board, No. 26, ante. 

Special adaptability of land.^—A^ce Com- 
pulsory Purchase op Land, Vol. XI., pp. 126, 
127, Nos. 165-169. « . 

Accommodation works.] — See Waterworks 
Clauses Act, 1847 (c. 17), ss. 16, 17. 

ii. Compensation Water. 

81. Liability of undertaker to supply — Works 
not completed.] — Defts., a corpn., were empowered 
by a local Act of Parliament, ip construct a reser- 
voir for public purposes, A to divert to it the waters 
of certain rivers A streams, & were required under 
penalties to discharge from the reservoir a certain 
specified quantity of water per second, 

of mills on ilie river E. The Act provided that 
defts. should not divert any of the waters of the 
river E. until the reservoir should be completed & 
filled, & water discharged therefrom in the quantity 
X)rovided, & that, except as provided for, the rights 
of mill owners should not be prejudiced. Defts. 
diverted a part of the waters of the river E., but 
from engineering difficulties the reservoir was not 
completed so as to be capable of being filled with 
water : — Held * the mill owners on the river L. 
could not maintain an action for the non-supply 
of the statutable amount of water from the reser- 
voir, but were confined to an action for damages 
occasioned by the wrongful diversion of the natural 
supply before the completion of the rese^oir.— 
Walter v. Manchester Corpn. (1801), 6 n. & N. 
667 ; 30 L. J. Ex. 293 ; 7 .Tur. N. S. 635 ; 158 E. B. 
275. 

g2, .] — By a special Waterworks Act 

a waterworks co. were empowered to execute 
certain works as shown on the deposited plans, & 
to take, use, & appropriate certain streams for the 
purposes of their Act, & the co. were bound 
& after the completion of the works ^ 


from 
to deliver 


. IL 


MooSK Jaw (Sask.) (1912), 21 W. L 
860 ; 5 D. L. R. 83.— CAN. 

h. Power limited to water aviho- 
vised to be (afccn. v. 

Dumfries & Maxwelltown Water- 
works Combs. (186.3), 1 Maeph. 

(Ct. oi Sess.) 334.— SCOT. 

PART III. SECT. 1, SUB-SECT. l.-~ 
B. (b) i. 

k. What may be claimed — PoshMc 
future benefit to proprietary interest.] 


— Compensation for the abstrartion of 
Btroams of water by a co. iindcr 
Water Supply Act, 1886, Includes the 
value of the owners’ proprietary inten'st , 
& that possible future boueflt is an 
clement not to bo excluded in asse-^sing 
such compensation . — Trent -Stoitju - 
ton V. Barbados Water Supply C^.. 
Ltd., fl893] A. C. 502, P. C.— BAR- 
BADOS. 

1. Right of corporation to posses- 
sion of properly — After passing of bye- 


law raunng amount of award .] — Corn- 
wall Waterworks Co. v. Cornwall 
Corpn: (1898), 29 O. R. 606.~CAN. 

m. Where payment of compensation 
condition precedemi — Entry without pay- 
ment illegal.}— BoTQTOnD v. Sk^ 
(1884), 11 N. B. R. (6 All.) 116. — CAN. 

n. Right to divert streams without 
payment of compensation.]— 

V. Belfast Water Comrs. (1877), 
1*L. R. Ir. 28.— IR. 

o. Time for making claim— Within 
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Sect, 1. — Construction and mairdencmce of tcafer^ 
works : Sub-sect, 1, B, (5) ii,, dC C, ja) db (d) i,] 
into a certain brook as compensation water a 
regular supply of water not less than a specified 
minimum quantity during every twenty-four 
hours, & the Act provided that if the co, omitted 
or failed to deliver into the brook the minimum 
quantity of compensation water, they should be 
liable to “ a penalty of £5 a day ” for every day 
during which such failure occurr^, “ such penalty 
to be recoverable summarily,” by the party or 
parties interested in the delivery of such water, 
before two justices ” in manner provided by the 
►Summary Jurisdiction Acts,” & to be payable to 
the party or parties interested. 

Upon an information against the co. for falling 
to deliver the minimum quantity of compensation 
water into the brook, the justices convicted, but 
reduced the penalty of £6 to Is. a day: — Held: 
(!) the £5 a day was not compensation for the 
failure to send down the proper compensation 
water, but was a penalty for the breach of the 
statutory obligation imposed on the co., & the 
justices had power to reduce the same under sect. 
4 or sect. 16 of Summary Jurisdiction Act, 1879 
(c. 49) ; (2) the fact that the whole of the works 
as shown on the deposited plans had not been 
completed did not prevent the co. from being 
liable for their failure to deliver into the brook 
the compensation water, as the words ” from & 
after the completion of the works ” were satisfied 
by the completion of the works in reference to 
the brook in question &, the taking of the water 
from that brook. — Cooke v, Hawarden & Dis- 
trict Waterworks Co., Hawarden & District 
Waterworks Co. v. Cooke (1907), 96 L. T. 906 ; 
sub nom, Davies-Cooke v, Hawarden & District 
Waterworks Co., Hawarden & District Water- 
works Co. V. Davies-Cooke, 71 J. P. 223 ; 6 
L. G. R. 731, D. 0. 

83 , Duty to use all reasonable care.] — 

Defts. were empowered by a local Act of Parlia- 
ment to construct & maintain certain wateiworks 
& to approxjriate certain streams & waters. The 
Act provided that as compensation for the taking 
of the water from a certain dike defts. should 
cause to flow from a reservoir into such dike a 
specifled quantity of water per minute during 
every lawful working day ; A further provided 
that in case of neglect on the part of defts. by, or 
in consequence of, which the specified quantity of 
water should not so flow, defts. should for every 
day on which such neglect should occur forfeit & 
pay to the occupiers of each of the mills & works 
affected thereby the sum of £5, A should, in addi- 
tion make compensation for loss, damage or injury 
sustained by such occupiers in respect of which 
such penalties should be insufficient compensation. 
Pltfs., who were eight mill occupiers, alleged that 
by reason of the neglect of defts., the specified 
quantity of water did not flow into such dike for 
a period including forty-three working days, & 
each pltf. claimed £216, the amount of the penalties 
of £5 per day for forty-three days. At the trial of 
the action pltfs. proved that there was sufficient 
water in the reservoir to enable defts. t-o send down 
the statutory quantity, & that the pipes if not 
defective were sufficient in size to send down 
that quantity. It was further proved that such 

E ipes require care & attention from time to time, 
ut that defts.’ pipes had not been inspected for a 
period of thirty years: — Held: (1) defts. were 


wader m obl^ito to use All oere to 

send down ^ itotetow ^ 

the evidence given by pftfe. established a nrimd 
facte ease of neglect & ease upon defts* the bWen 
of proving that they had used reasonable care • 
(2) in case of neglect defte, were liable to pay a sum’ 
of £6 per day to each of the occupiers of the mills 
or works affected by such neglect, A therefore 
each of pltfs. was entitled to recover the amount 
claimed. — ^Beaxtmont v, Huddersfield Corpn 
(1902), 67 J, P. 67 ; 19 T. L. R. 97 ; 47 Sol. Jo 
127 ; 1 L. G. R. 118, O, A. * 

AwruytaHon : — Aa to (2) Apld. Meltham Sp inning rjo « 
Huddersfield Corpn. (1908), 89 L. T. 403. *^““**^ 


84. To owners & occupiers of specifled 

works-~Effeot of abandonment of works.] 

By section of a local Act, ” the owners, lessees, A 
occupiers ” of certain furnaces were permitted to 
take along an existing watercourse from a stream 
which was being acquired by the local authority, 
compensation water not exceeding a specified 
quantity in ‘‘ any working day.” At the time of 
the passing of the Act, a co. held the funmees on 
lease from pltf., as tenant for life of certain settled 
lands, A carried on business there. The water- 
course was some two miles long, A part of its course 
lay over lands, other than the settled lands, A the 
CO. paid rent for wayleaves over these lands. In 
1800, the CO. ceased to use the furnaces, A in 1895 
they gave up the wayleaves. In 1 898 pltf. assented 
to the dismantling of the co.’s works. In the mean- 
while, the watercourse had been allowed to get 
into disrepair, A as from 1895 or 1896 water enter- 
ing it from the stream escaped by breaches in it, 
A was lost before reaching the site of the furnaces. 
In 1909, defts. diverted the stream so as to prevent 
any water entering the watercourse, A thereupon 
pltf. brought tliis action for a declaration as to his 
right to the water, A for an injunction against 
defts. accordingly: — Held: (1) the construction 
of the sect, that the right to water under it did not 
depend on the continuance of works at the furnaces, 
A pltf., as tenant for life of the site of the furnaces, 
was entitled to a supply of water to that site, as 
provided by the sect. ; (2) an abandonment of the 
right conferred by the sect, was not proved by 
showing that no use had been made of the water 
during a period when it happened not to be wanted ; 
(3) no injunction could be granted at the present 
time, because pltf. had so far suffered no damage 
from the act of defts. in diverting the stream. 

(4) The words ” working day,” which are words 
used in that sect., mean the days upon which you 
may work, A not the days on which you do work, 
A mean, therefore, the six working days of the 
week, that is, the days of the week other than 
Sunday (Neville, J.). — IIanbury v. Llanfrbohfa 
Upper Urban District Council (1911), 75 J. P. 
307 ; 9 L. G. R. 360. 

85. Specified quantity in any working day 

— Meaning of “ working day.”] — Hanbury v, 
Llanfrechpa Upper Urban District Council, 
No. 84, ante, 

86. Remedy for failure to supply — Action for 
penalties.] — Lewis A Sons v. Swansea Corpn., 
Lewis v, Swansea Corpn. (1888), 4 T. L. R. 706, 


Annotaiiona : — Dlstd. Beaumont v. Huddersfield Corpn. 
(1002). 19 T. L. R. 97. Befd. Meltham Spinning Co. r. 
Huddersfield Corpn. (1903), 2 L. G. R. 32. 


87. Burden of proof — On under- 

takers.] — Beaumont v, Huddersfield Corpn., 
No. 83, ante. 


air moyiiha from daie of injury .] — 
ScnULTZi: 1). WELI.TNOTO^; CORIVN. 

(1880), O. B.&F. 1.— N.Z. 
p. Time for allying notice hy 


mineral owner — Of work to he done in 
prohibited area.]— E dinburgh Water 
^USTEES CLIPPENS OIL CO., LTD. 
(1898), 25 R. (Ot. of Sees.) .504 ; 35 


So. L. R. 426 ; 5 S. L. T. 298.— SCOT. 

q. Amount of eompenacUion — Value 
of minerala otimer prevented from 
working .] — Edinburgh Water Trub- 
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^ Amotnit Noovenble— U kUIUf to 

Moh fmmm JkOOBMU]— BBiLtmoirc v. Hudpbrs- 
vmw 0<MtPK,, No. 88, ante, 
g9, Power of ]iistioet to reduce.] 


— OOQKB V. HAWABDBN dP DiSTBIOT WATERWORKS 

Oo., Hawabdbn dc District Waterworks Co. v. 
Cooke, No. 82, ante. 

90 . — Jurlsdlotloii of High Court.] — 

Under a. local water Act a corpn. were bound to 
supply certain compensation water as compensa- 
tion for the waters taken by them for the purposes 
of the Act, & In case of neglect to supply such 
compensation water they were for every day on 
which such neglect occurred to “ forfeit & p^ay to 
the occupiers of each of the mills & works affected 
thereby, who may sue for & recover the same, the 
sum oi five pounds " & were also to make com- 
pensation for any loss sustained by such occupiers 
in respect of which the penalties were not a 
sufBcient compensation, & such compensation 
might be sued for in any ct. of competent juris- 
diction. 

Bailway Clauses Consolidation Act, 1846 (c. 20), 
s. 146, which was incorporated in the local Act, 
provides that every penalty or forfeiture, the 
recovery of which is not otherwise provided for 
may be recovered by summary proceeding before 
two justices t — Held : the £5 penalties imposed by 
the local Act were intended in the main to bo a 
mode of compensation to the injured occupiers 
of the mills, h therefore the mode of recovering 
penalties which was prescribed in Railways Clauses 
Consolidation Act, 1845 (o. 20), s. 145, <Rd not 
apply & an action to recover the penalties was 
rightly brought in the High Ct. — Met.tham 
Spinning Co., Ltp. v. Huddersfield Corpn. 
(1903), 89 L. T. 403 ; 07 J. P. 445, 0. A. 

91 , Injunction— To restrain diversion of 

stream.] — H anbury v. Llanb’rechfa Upper 
Urban District Council, No. 84, ante. 

92. Pollution of compensation water — Liability 
of undertakers.] — Riparian proprietors are entitled 
except so far as their rights are varied by statute or 
special circumstances, to require that nothing shall 
be done to affect to their prejudice either the 
quantity or the quality of the stream as it Hows 
in a natural state ; & when an Act of Parliament 
authorises interference with the natural flow, tlio 
original rights of the riparian proprietors art 
impaired only so far as the reasonable exercise 
of the statutory rights impairs them. 

But where a water co. was empowered by Ac 
of Parliament to construct a reservoir on a stream 
in order to supply a town with water, & tlie Ac 
provided that a fixed amount of compensation 
water should be allowed to flow from the reservoir 
for the benefit of the riparian proprietors lower 
down the stream : — Held : in the absence of 
negligence, the water co. was not liable for damage 


caused by the pollution of the oompensatdon wat^ 
from accidental causes. — EDiNBiTRCKt WATBft 
Trustees v. Sommbrville & Son (1906), 95 L. T. 
217, H. L. 

C. Laying of Pipes, 

[a) In Private Lands. 

See Waterworks Clauses Act, 1847 (c. 17), s. 29. 
Laying of water mains & pipes by local authori- 
ses.] — See Part I., Sect. 2, sub-sect. 2, ante. 

(6) In Streets. 

i. In General. 

See Waterworks Clauses Act, 1847 (c. 17), 
ss. 28-34. 

93. Right to break up street.] — An Act passed 
in 1740, enabling S., lord of the manor of F., h^ 
heirs & assigns, at their costs, to convey water in 
pipes from his estate there to Portsmouth, & 

' hrough the streets, for that purpose to break up 
he pavement, making good same again, is not 
repealed by the Act of 1792, passed above 60 years 
afterwards, vesting the property & control of the 
pavement in comrs., without exception of the 
former right ; the two Acts not being incomistent, 
but giving the several powers to bo exercised for 
different purposes ; & the waterworks, etc., to- 
gether with the powers under the first Act, may be 
afterwards executed by the assigns of S., to whom 
same, apart from the manor, were conveyed by 
mesne assignments ; though such powers had lain 
dormant since 7 years after the passing of the Act 
till 1809. But if S.’s assigns break up the pave- 
ment for the purpose of executing the powers 
reserved to them, without restoring it again, they 
are amenable cither by indictment, or by action, 
for the injury done to the property of the coitus.— 
Goldson V. Buck (1812), 15 East, 372 ; 104 E. R. 
885 

94 , What works included — Stop valves & 

guard boxes.] — The power given by Waterworks 
Clauses Act, 1847 (c. 17), s. 28, includes any works 
which the undertakers may deem necessary for the 
purpose of regulating the supply of water, & is not 
confined to the laying down of apparatus under- 
ground, but enables the. undertakers to place such 
works on the surface of the street*as may not be 
inconsistent with the substantial reinstatement of 
the road or pavement in its previous condition or 
create a nuisance ; & a water co. is authorised by the 
sect, to place in the pavement of a street covers 
or guard boxes to protect stop valves placed for the 
purpose of regulating the supply of water in the 
communication pipes, by which water was supplied 
to premises in the street, sueh covers or guard 
boxes not; creating a nuisance or being inconsistent 
with the substantial reinstatement of the pavement. 
East J^ondon Waterworks Co. v. 8t. Mat- 
thew, Bethnal Green Vestry (1886), 17 Q. B. D. 


TEES V. CLU’I'ENH Oil. Co. LTD. (1902), 
4 F. (Ct. of SORS.) (H. L.) 40 : 39 Sc. 
L. K. 860 : 8 S. L. T. 447.— SCOT. 

r. PresvmpHon that after einhty 
years* enjoyment of v^ayleave right of 
mipport obtained.] — Clippens Oil Co., 
Ltd. V. Edinburgh & District 
Water Trustees (1903^ 6 F. (Ot. of 
SesB.) (H. L.) 7 ; 41 Sc. L. II. 124 ; 11 
S. L. T. 461.— SCOT. 

PART III. SECT. 1, SUB-SECT. 1.— 

C. (a). 

t. Warrant to mrnmon jury — When 
granted.] — ^An application for a war- 
rant to summon a jury to assess the 
damages to the owner of land through 
which the St. John Water Co. desired 
to lay pipes, etc., under the Authority 
of 2 wm. 4, o. 26, was refused, where 


it was not shoivn that the co. deemed 
It absolntoly necessary to lay down 
pipes tlirongh the p. Pt. 

John Water Co. (1836), 2 N. B. H. 
(Bor.) 224.— CAN. 

a. Discretion of rorporaiion to is/me 

notes in pa'yment of compen^tion 
tt expenses of worhs.Y-Kr p. 

Coster (1856), 8 N. B. R. (3 All.) 349. 

CAN. 

b. Right of action for trespass— 
Old stattUe auiJwHsing use of road as 
public AiphM-ay.J— BitJKSON r. Kearney 
(1888). 14 S. a R. 7 43 .— can. 

0. Pipes laid at greater vertical 
deviation than statute allowed.]— A 
landowner, though whoso lands water 
pipes wore laid at a boater vertical 
deviation than was authorised by the 
statute empowering the construction 


ot tbo works : — Held : not on titled, to 
oblect to a now pipe being laid alo^- 
Blde the other, the statute empowering 
the comi*B. to alter, enlarge, or increase 
the number of pipes, & no objec- 
tion having been made or being now 
taken to tno level at which the old 
Dines were laid.— Buchanan v. 
oIaboow Corpn. ^ Waterworks 
Comrs. (1809). 7 Maeph. (Ct. of Soss.) 
853.-^SCOT. 

d. Repairs to o^ucdwcM— B ridges 
V. Fraserburgh Police Comrs. (1887 ), 

25 Sc. L. R. 151.— SCOT. 

e. Right to lay pipes granted sub- 
ject to condUions—Weet of renuncia- 
tion of senntude on fulfilment of conat- 
/ims.]— M acdonald v. Inv^ness 
Council, 11918] S. C. 141.— SCOT. 
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Water Supply. 


Sect, 1. — Construction and maintenance of water- 
works: Sub-sect, 1, C. {h) i,, ii, ui, ; sub- 
sect. 2, A.] 

476 ; 56 L. J. Q. B. 671 ; 54 L. T. 919 ; 60 J. P. 
820 ; 86 W. R. 37 ; 2 T. L. R. 880, C. A. 

Annotations : — Ooxud. Chapman v. Fylde Waterworks Co. 

(1894), 71 L. T, 539. Befd. Osborn v. Metropolitan Water 

Board (1910), 102 L. T. 217 ; Batt v. Metropolitan Water 

Board, [19113 1 K. B. 845. 

95 . Limited to authorised works.] — 

(1) Waterworks Clauses Act, 1847 (c. 17), s. 28, 
merely enables a water co. to lay pipes under 
streets in connection with the undeitaking autho- 
rised by their special Acts, & if they are being laid 
in connection with unauthorised works, the owner 
of the soil can sue the water co. in trespass, raise the 
question of ultra vires, & obtain an injunction 
without joining the A.-G. 

(2) Semble : a public street or footpath is “ land 
dedicated to public use ” within the meaning of 
sect. 29, so that pipes in connection with autho- 
rised works could be laid without the consent of 
the owner of the soil. — Marriott v. East Grin- 
stead Gas & Water Co., [1909] 1 Ch. 70 ; 78 
U J. Ch. 141 ; 99 L. T. 958 ; 72 J. P. 509 ; 26 
T. L. R. 69 ; 7 L. G. R. 477. 

Annotations : — As to (1 ) Refd. A.-O. v. Barnet District Gas & 

Water Co. (1909), 74 J. P. 1. As to (2) Refd. Schwoder 

V. Worthinfj: (ilas Light Coke Co. (No. 2), [19I3J 1 Ch. 

118. 

96 . Submission of plan — What plan must 

show.] — (1) The “ plan ” required by Waterworks 
Clauses Act, 1847 (c. 17), s. 31, to be furnished by 
a water co. to the road authority before breaking 
up a road for the purpose of laying down a line of 
pipes, is a plan, not merely of the breaking up ” 
of the road, but also showing the mode in which 

1 he underground work is intended to be executed, 
so as to enable the road authority to judge whether 
the proposed work ought to be done without modi- 
fication. 

(2) When a water co. gives notice to the local 
authority of its intention to open & break up the 
street for the purpose of laying down water pipes, 
& submits such a plan as above-mentioned to the 
local authority, if the latter do not propose any- 
tliing themselves so as to create a “ difference ” 
which under tlfe same sect, can be referred to the 
justices, & do not attend with their officer at tlie 
time fixed for the opening (k- breaking up of the 
street to superintend it, then the water co. may 
perform the work without the superintendence of 
the local board or their officer. — East Molesey 
fiOCAL Board v. Lambeth Waterworks Co., 
[1892J 3 Ch. 289 ; 02 L. J. Ch. 82 ; 67 L, T. 493 ; 

2 R. 88, C. A. 

97 . Effect of non-approval — Duty to 

apply to Justices.] — Under Waterworks Clauses 
Act, 1847 (c. 17), s. 31, it is incumbent upon the 
undertakers intending to break up a road to com- 
municate beforehand their proposed plan or 
method of executing the work to the road 
authority ; & this in a sufficient manner to enable 
the road authority to judge whether what is pro- 
posed ought to be done without modification. 
If the plan is not approved of by the road authority, 
it rests with the undertakers to apply for the 
determination of two justices before proceeding to 


operations. — Edgwarb Highway Board v, Colne 
VALLEY Water Co. (1877), 46 L. J. Ch. 889. 
Annotation : — Apprvd. East Molesey L, B, v. Lambeth Water 
Works Co.. [1892] 3 Ch. 289. 

98. .] — East Molesey 

Local Board v, Lambeth Waterworks Co., No. 
96, ante. 

99 . Public footpath over private field.] — 

By sect. 32 of a private Act of Parliament, a water 
co. was empowered to “ break up the soil & pave- 
ment of roads, highways, footways, commons, 
streets, lanes, alleys, passages, & public places,” 
provided, sect. 34, that they should not enter any 
private lands without the consent of the owner : — 
Held : the co. had no authority, without the con- 
sent of pltf., to enter a field of his, over which there 
was a public footpath. — S cales v. Pickering 
( 1828), 4 Bing. 448 ; 1 Moo. & P. 195 ; 6 L. .T. 
O. 8. C. P. 63 ; 130 E. R. 840. 

100. Bridge over railway.] — The under- 

takers are not authorised by Waterworks Clauses 
Act, 1847 (c. 17), s. 28, to cut through plates lying 
on the top of a girder railway bridge carrying a 
public road for the purpose of suspending their 
pipes to the girders. — G lasgow Corpn. v. Glasgow 
& South Western Ry. Co., [1895] A. C. 376 ; 64 
L. .T. P. C. 17L; 72 L. T. 809 ; 69 J. P. 788; 11 R. 220. 
Annotations: — Consd. Porter v. Ipswich Corpn., [1922] 2 

K. B. 1 45. Refd. Taff Vale By. ??. Cardiil Gas Light & Coko 
(^o. (1907), 71 J. P. 350. Mentd. Sharpness Now Docks & 
Gloucester & Birmingham Navigation Co. v. A.-G. (1915), 
84 L. J. K. B. 907. 

101. Land dedicated to public use.*’] — 

Marriott v. East Grinstead Gas & Water Co.. 
No. 95, ante. 

ii. Interference by Other Undertakers. 

102. Alteration In level of street — Hemoval of 
pipes — Liability for cost of removal.] — Bristoi. 
Waterworks ("o. r. Bristol Corpn. (1889), 6 
T. L. R. 651, C. A. 

Duty of highway authority .] — See High- 
ways, Vol. XXVI., p. 488, No. 1997. 

103. Construction of tramway — Notice of Inten- 
tion to construct — Duty of undertakers to give 
counter-notice.] — A gas or water co., on being 
served by a tramway co., under Tramways Act, 
1870 (c. 78), 8. 30, with a seven days’ notice of 
intention to make a tramway along a street under 
which mains are laid, is not bound to give a counter- 
notice to lower or alter the position of the mains 
within seven days, as there is no express provision 
to that effect, it will not be implied although 
sect. 31, which refers to sewers, drains, etc., 
contains a limitation. — H astings Tra^pways Co. 
V. Hastings & St. Leonards Gas Co., [1906] 2 Ch. 
678 ; 76 L. J. Ch. 60 ; 96 L. T. 684 ; 79 ,T. P. 640 ; 
23 T. R. 4 ; 61 Sol. Jo. 12; 6 L. G. R. 142, C. A. 

iii. Liobility for Defects, 

See Sect. 3, 'post. 

Sub-sect. 2. — Rights of Persons Injuriously 
Affected. 

A. In General. 

Waterworks Clauses Act, 1847 (c. 17),8s. 6, 12. 

104. Right to damages — Where provision for 
arbitration — Obstruction of drain.] — Blagrave v. 
Bristol Waterworks Co., No. 115, post. 


PART III. SECT. 1. SUB-SECT. 1.— 
C. (b) J. 

96 i. Riqht to break vp street — What 
works included — Limited to authorised 
trorfcs.] — Olippbns Oil Co., Ltd. v. 
Edinburoh & District Water Trus- 
tees (1897), 25 R. (Ct. of Sess.) 370 ; 
35 Sc. L. R. 304 ; 5 S. L. T. 242.— 
SOOT. p 

f. Meaning of tunnels .] — 


Caledonian Ky. Co. v. Glasgow 
Corpn. (1901). 3 F. (Ct. of Sess.) 626 ; 
38 So. L. R. 376 ; 8 S. L. T. 457.— 

SOOT. 

PART HI. SECT. 1, SUB-SECT. 1.— 
C. (b) ii. 

f. Construction of riml system — 
Whether infunction granted.] — Cie 
d'Aqueduc de i.a Jeune-Lorette V. 


Vkkrette (1909), 42 S. C. K. 156. — 

CAN. 

PART III. SECT. 1, SUB-SECT. 2.— A. 

h. Right to compensation — Water taken 
without consent .] — R. v. St. John City 
Sewerage Comrs. (1850), 12 N.JB. R. 
(I Han.) 3.— -CAN. 

k. Right to damages — Refusal to re- 
pair bridge — Built over overflowaqe by 
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106. Raising level ol stream.] — 

Blagrave V, Bristol Waterworks Co., No. 115, 
post. 

106. In lieu of Injunction — Encroachment 

beyond lands acquired — Measure ol damages.] — 

Deft, corpn., in course of constructing a reservoir 
at a depth of 123 feet below the surface 
inadvertently carried a heading 18 feet by 6 feet 
for a distance of 42 feet beyond their own boundary 
into pltfs.’ land. The excavation was made for 
the purpose of stopping a fissure in the soil, 
which might have caused a leak in the reservoir, 
& it was filled up with concrete & brickwork, the 
simface of pltfs.’ land being in no way interfered 
with. Pltfs. claimed a mandatory order against 
defts. to restore the land to its former condition. 
The cost of doing this would have amounted to 
JKljOOO. Before action defts. offered to pay £100 
by way of damages, &- before delivery of the defence 
paid £10 into ct. : — Held : having regard to the 
authority of Shelfer v. City of London Electric 
Lighting Co., [1895] 1 Ch. 287, the ct. had a dis- 
cretion to give damages in lieu of an injunction ; 
this was a case for damages, & the proper amount 
to be awarded was £100. It is not laid down as a 
rule in Mayfair Property Co. v. Johnston, [1894] 

1 Ch. 608, that the measure of damages in such a 
case is the amount which it would cost to restore 
the land to its former condition. — R ii^by v. 
Halifax Corpn. (1907), 97 L. T. 278 ; 71 J. P. 
428 ; 23 T. L. R. 613 j 6 L. G. R. 909. 

Action for nuisance — Noise of sinking shaft.] 

—See Nuisance, Vol. XXXVI., p. 162, No. 44. 

107. Right to compensation — Value ol water 
enhanced — Validity ol arbitrator’s award.] — Applt. 
granted to D. certain mills on a stream forming 
the outlet to two lochs nearly surrounded by his 
property, with his whole rights of water & water 
power connected with the mills ” ; “ reserving ” 

all his “ rights in the lochs ” & stream “ except the 
rights therein connected with the mills.” The 
storage capacity of the lochs had been increased 
by embankments made within applt. ’s ground. 
Resps., who were waterworks comrs. under a special 
Act, acquired by agreements the rights of D, in the 
water, & under their compulsory powers took 
from applt. a small piece of ground & a wayleavo 
for a pipe, which they inserted in the stream & 
diverted the waters of the lochs to supply a town. 
Sect. 9 of the special Act provided that a certain 
quantity of water sent dowm the stream daily should 
be held to be a sufficient compensation to the mill 
owners «fe others. Sect. 10 reserved {mier alia) any 
rights applt. had in Loch Humphrey. In a claim 
for compensation the arbitrator found applt. 
entitled (a) to £60 for the land & way leave ; & 
(b) ” in the event of it being determined that applt 
had retained any right or interest in the waters of 
the lochs & the streams or any of them, & that he 
is now entitled to compensation in respect of such 
right or interest, I find £3,000 to be the amount to 
be paid ” in respect of the right or interest to be 
acquired from applt. “ in the foresaid waters & 
the embankments ” at the lochs, ‘‘ including in the 
said sum of £3,000 the sum of £1,660 as the 
estimated price or value of the embankments ” : — 
Held : the award was valid, inasmuch as the 
arbitrator had valued only one thing, the enhanced 
value of the water in the lochs, & had not valued, 
as a separate subject, the embankments, but had 


properly included in the £3,000, as a factor of value, 
the incidental right obtained by resps. to have the 
embankments left standing. — Blantyrb (Lord) v. 
Babtib (1888), 13 App. Cas. 631, H. L. 

Annotation : — Distd. Re Gough & Aepatrla, SlUoth & Dis- 
trict Joint Water Board (1003), 88 L. T. 421, 

.] — See Compulsory Purchase of 

Land, Vol. XI., pp. 126, 127, Nos. 166-170. 

108. Injury caused after completion of 

works — Waterworks Clauses Act, 1847 (c. 17), 
ss. 6, 12.] — By their special Act, which incorporated 
above Act, defts. were empowered to “ make & 
maintain ” certain waterworks, including a shaft 
or well & pumping station. By the authorised 
pumping operations, after the completion of the 
works, a bed of wet running silt which lay directly 
under, & formed the support of, pltf.’s land was 
drawn away, & its abstraction caused a subsidence 
of pltf.’s house. Pltf. claimed compensation for 
injurious affection, & in the arbn. proceedings the 
umpire made an award in his favour, in an 
action on the award : — Held : pltf. was entitled 
to compensation by above sects., as being a xiorson 
injuriously affected by the supjilying & the main- 
tenance, if not also by the construction, of the 
waterworks. — Fletcher v. Birkenhead Oorpn., 
[1907] 1 K. B. 205 ; 76 L. J. K. B. 218 ; 96 L. T. 
287 ; 71 J. P. Ill ; 23 T. L. R. 196 ; 51 Sol. Jo. 
171 ; 6 L. G. R. 293, C. A. 

Annotations: — Refd. Salt Union v. Brimnor, Mond, [1906] 

2 K. B. 822 ; Price’s Patent Candle Co. v. L. 0. C., 11908 1 
2Ch. 526: Gralgola Merthyr Co. t>. Swansea Corpn., [1928] 
Ch. 31. Mentd. Martins v. Fowler, [1926] A. C. 740. 

Abstraction of water .] — See Sub-sects. 2, 6, 

post. 

Escape of water .] — See Sub-sect 3, post. 

•] — Compulsory Purchase op Land, 

Vol. XI., pp. 136, 138, 142, Nos. 227, 247, 262, 
271, 272. 

109. Right to compel undertakers to treat — For 
purchase of Interest in stream.] — The abstraction 
by a waterworks co. of water from a stream does 
not entitle a riparian proprietor below to require 
the CO. to treat under Waterworks Clauses Act, 
1847 (c. 17), s. 6, for the purchase of his interest 
in the stream, but entitles him only to compensa- 
tion as for land injuriously affected. — B ukii v. 
Trowbridge Waterworks Co. (1876), 10 Ch. App. 
469 ; 44 L. J. Ch. 645 ; 33 L. T. 137 ; 39 J. P. 
600 ; 23 W. R. 641, L. JJ. 

Annotations : — Distd. Stono v. Yoovil Corpn. (187G), 2 C. P. 1), 
99. Mentd. Pearco u. Watts (1875), L. 11. 20 Eq. 492 : Re 
Rica Gold Washing Co. (1879), 11 Ch. D. 36 ; North 
Western Salt Co. v. EJoctrolytic Alkali Co., [1913] 3 K, B. 
422. 

110. Right to injunction — Alteration In mode of 
diversion.] — Where a waterworks Act empowered 
a CO. to divert the water of a stream, without limit 
as to quantity, by means of an open channel filled 
with loose stones, & they were diverting it by means 
of a culvert : — Held : another co. who were 
entitled to the water of a stream into which the 
diverted stream had flowed were not entitled to an 
injunction to restrain a violation of the terms of the 
Act as to the mode of diversion. — Liverpool 
Corpn. v. Chorley Waterworks Co. (1862), 2 
De a. M. & G. 852 ; 42 E. R. 1105, L. JJ. 
Annotations Consd. Croinford & High Peak Ry. v. Stock- 

port, Dlslcy & Whaley Bridge Ry. (1857), 24 Bear. 74. 
Apld. Marriott v. East Grinstead Gas & Water Co.. [1909] 
1 Ch. 70. Mentd. A.-G. v. Sheflaeld Gas Consumers Co, 
(1853), 3 De G. M. & G. 304. 

111. Deviation from plans.] — Wliere the 


ioater con^any.] — R. v. Sears (1864), 
11 N. B. R. (6 All.) 68.— CAN. 

l. .]--Rvan V. Lockhart 

(1872), 14 N. B. R. (1 Ihig.) 127.- CAN. 

m. .] — The fact that the co. 

J. — VOL. XLIII. 


deft, was authorised by its charter to 
carry on the business of supplying 
water, & to use steam & electricity, 
for such purpose, does not exempt it 
from the legal obiigaUon of liidcmuifj'- 


iug neighbouring proprietors for the 
damage occasioned by the operation 
of its works. — D avik v. Montreal 
Water & Power Co. (1903), Q. R. 23 
S. C. 141.— CAN. 
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Watbe Supply. 


Sect 1. — Conairuction and maintenance of water- 
toorhs: Sub-sect 2, A,, JP., C. dB? D.] 
promoters of a public undertaking have authority 
from Parliament to interfere with private property 
on certain terms, any person whose property is 
interfered wdth by virtue of that authority has a 
right to require that the promoters shall comply 
with the letter of the enactment so far as it mates 
provision on his behalf. Nor can any ct. remodel 
arrangements sanctioned, or relax conditions 
imposed, by Act of Parliament. 

deviation, in its ordinary & natural sense & as 
used in Acts of Parliament, means shifting the 
work in its integrity from one site to another which 
may be deemed more suitable. It does not imply 
a right not only to alter the situation of the work 
but in doing so to dispense with a half or two- 
tliii’ds of it. 

A local & personal Act empowered comrs. to 
take water from a river for the supply of a township 
on condition of their executing certain works 
[inter alia) a reservoir to supply compensation 
water to mill owners, & a conduit, the reservoir 
to be constructed by an embankment across the 
river. The Act & the relative plans & sections 
described the position of the reservoir, its contour 
& capacity, & the height of the embankment, & 
provided that in constructing the authorised works 
the comrs. might subject to the provisions of the 
Act deviate from the lines of the works to any 
extent not exceeding the limits of lateral deviation 
shown on the deposited plans, & from the levels 
shown on the deposited sections, in the case of the 
reservoir to any extent of lesser height which 
would enable the comrs. to give a sufficient supply 
of water for compensation purposes ; but the 
comrs. should not in the exercise of the power of 
lateral deviation thereby given construct any 
embankment or wall of any reservoir of a greater 
height above the general surface of the ground than 
that shown on the plans with reference to the 
corresponding embankment or wall & 0 feet in 
addition. 

In constructing the reservoir the comrs. curtailed 
it by more than one-third of its length & nearly 
two-tliirds of its capacity, & placed the embank- 
ment higher up the river than the point fixed by 
the Act, A so that the capacity could not be 
enlarged in tlie event of the supply of compensation 
water proving insufficient. In constructing the 
conduit the comrs. disregarded in material points 
the directions of the Act as to the course & 
serviceableness of the conduit & constructed a 
conduit which they alleged was “ a substantial 
equivalent ” to the miU owners. The mill owners 
having brought an action against the comrs. ; — 
Held : though no actual damage was proved the 
mill owners were entitled to a declaration that the 
I'eservoir & conduit were not in accordance with 
the provisions of the Act, & to an injunction 
restraining the comrs. from taking or using the 
waters of the river or from interfering with the flow 
of the river otherwise than as authorised by the 
Act, — Herron v. Rathminbs & Kathgar Improve- 
ment Comrs., [1892] A. 0. 498 ; 67 L. T. 668, H. L. 
Annotaiiona : — CoDsd. lielden v. Morley Corpn. (1898), 14 


T. h. R. 660 ; A.-G. v, Frlmley & Farnborough Dlatrict 

Water Co., [1908] 1 Cb. 727. Retd. The Johannesburg, 

119071 P. 66 ; A.-G. v. Barnet District Gas & Water Oo. 

(1909), 101 L. T. 651. 

B, Abstraction of Water 

112. Right to compensation — Abstratlon ot 
water.] — Bush v. Trowbridge Waterworks Co., 
No, 109, ante. 

118, ,] — Page v. Kettering Water- 

works Co. (1892), 8 T. L. R. 228. 

114. Abstraction of running silt.J — 

Fletcher v. Birkenhead Corpn., No. 108, ante. 

Interference with underground water.] — 

See Sub-sect. 2, F., post. 

C. Escape of Water. 

iS>e, generally y Negligence, Vol. XXXVI., 
pp. 62, 63, Nos. 326-332 ; Nuisance, Vol. XXXVI., 
pp. 191, 192, Nob. 323-330. 

115. Right to damages.] — The provisional com- 
mittee of a waterworks co. agreed with pltf., on 
his withdrawing his opposition to their bill in 
Parliament, to purchase lands for the works at a 
fixed sum per acre, including damage for severance, 
& in addition to pay for any dama^ pltf. should 
sustain from the water of the co. being near his 
house or buildings, & also to make good to pltf. 
or his tenants all loss or damage which the erection 
of the intended works might cause to any property 
belonging to or in the occupation of him or them 
which the co. might not purchase, except damage 
occasioned by severance, whether caused by the 
order or neglect of the co. ; the damage in all these 
cases to be assessed by certain persons named as 
arbitrators. The local Act was obtained & it 
incorporated Lands Clauses Consolidation Act, 
1846 (c. 18), A the pm^chase-money was paid, A 
the compensation money under the above heads 
was ascertained by the arbitrators A paid to pltf. 
Pltf. subsequently brought an action against the 
co. claiming damages for taking so little care of a 
reservoir that the water oozed out over pltf.’s 
land, causing offensive smells A vapours, A 
rendering his buildings damp A unwholesome, A 
permanently injuring their value, A for obstructing 
a drain A thereby penning back the sewerage of 
pltf.’s house so that it could not flow away by 
means of the drains as it ought ; A further that 
by reason of the making of deft.’s reservoir A 
works authorised to be made by their Act, a drain 
whereby pltf.’s adjoining house A lands were 
drained, was interrupted A rendered useless, A 
defts. neglected to substitute another drain 
according to their duty, whereby pltf.’s house A 
lands were insufficiently drained ; A also for 
cutting a channel across, A thereby, A also by 
moans of deft.’s reservoir A works, depriving pltf. 
of the use of an agricultural rood forming a com- 
munication between lands of pltf., A for not 
substituting another road in lieu of it ; A also by 
the reservoh* A works obstructing a public footpatli 
A depriving pltf. of the use of it, A thereby causing 
him particular damage A inconvenience : — Held : 
(1) the action was maintainable, the damages 
claimed not being those directed by Act of Parfia- 


PART III. SECT. 1, SUB-SECT. 2.— B. 

n. Right io damages.] — Applt. corpn. 
had BtaUitory power » to make any 
watorworke which It required within 
speoifted linuts, &. to take as much 
water as It pleased for the supply of 
the city, subject to an obligation to 
“ pay any damages occasioned by 
such works cither to buildings or 
lands.” The corpn., acting within 
their powers, & without negligence, 


took snob an amount of water from a 
river as to interfere with the working 
of a mill of reap., who was a riparian 
owner lower down the river ; — Held : 
such interference was damage to 
buildings or lands for which they were 
liable. — Q uebec City v. Bastien 
(1920), 89 L. J. P. C. 247.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— C. 

115 i. Right to damages.] — Re Bland 


irothers & Inglewood Borough 
•r»TTV’nTr 1101 V. Tj. Tt. 4B7.— AUS- 


116 ii. .] — Re Bland Brothers 

& Inglewood Borough Council 
(No. 2), [1920] V. L. n. 622.— AUS. 


116 HI. .]— Rothes ((^untkss) 

v, Kirkcaldy Waterworks Combs. 
(1882), 7 App. Cas. 694 ; 9 R. (Ot, of 
Sees.) (H. L.) 108 ; 19 Sc. L. R. 907.— 

SCOT. 
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ment to be settled by arbn., or such as were con- 
templated by or within the scope of the previous 
agreement between the parties ; (2) with respect 
to the right of action for the damage occasioned 
by the interruption of pltf.’s drain & the non- 
substitution of another, it was immaterial that 
the defts. had no notice that the interrupted drain 
was for the drainage of pltf.’s house, or that pltf. 
required any substituted drain. — ^B i^aqrave v. 
Bristol Waterworks Co. (1860), 1 H. & N. 369 ; 
20 L. J. Ex. 67 ; 166 E. R. 1246. 

Annotaiion : — Otnerally, Mentd. Goldaniid v. Hampton 
(1858). 27 L. J. O. P. 286. 

lie, Negligence of undertakers.] — A local 

Act of Parliament incorporated certain persons for 
the purpose of securing a regular & proper suiiply 
of water to millowners whose works were situated 
on the banks of the river B. These persons had 
powers given them to collect the waters of several 
small streams into a reservoir, &, as often as 
necessary, to send down those waters to the B. 
through the channel of a stream called M. The 
2nd clause of the Act diiected them to “ make, 
erect, construct, maintain, repair, & keep,’^ by 
means of a reservoir, a due & adequate supply 
Of water for tlie river B. at all seasons of the 
year, & to enter on the lands of the different 
streams named, to do what was necessary for the 
conveyance & due regulation of the supply of 
such waters, “ to make, erect, alter, maintain, 
repair, widen, deepen, scour, cleanse, & kcei) 
proper & sufficient conduits, aqueducts, channels 
& watercourses, di'ains, feeders, wehs, dams,” 
&c. The 82nd clause gave similar directions, & 
ordered that the surplus water should be returned 
into the different streams from which it had been 
taken, & also made provisions for supidying 
with water the cattle depasturing in fields adjoin- 
ing. The persons incorporated under the Act 
erected the reservoir, collected the waters of the 
different streams, & sent them through the channel 
of the M. to supply the B., but, after a time, 
neglected to cleanse the channel of the M., so that 
at times it overflowed its banks & did damage to 
the land of the adjoining proprietors i—Held 
under the words of the Act there was an obligation 
on the persons so incorporated to take care that 
the due execution of the works & operations in- 
tended by the Act should not he Injurious to the 
lands lying along the banks of the M., & the bed 
or channel of the M. must be cleansed & kept in a 
proper state for the flow & reflow of the water 
that had to pass through it. — G eddis v. Bann 
Reservoir Proprietors (1878), 3 App. Cas. 430, 
H, L. 

Annotatiorm : — Reid. Evans v. M. S. Sc L. 30 

Ch. D. 626 : Colaov. Smnmerlield, [1893] A. C. 187 ; Bouth- 
wark & Vauxhall Water Co. v. Wandsworth Doard or 
Works, [1898] 2 Ch. 603 ; Boynton v. Ancholme Dralnafi:e&; 
Navigation Comrs.. [1921 ] 2 K. B. 213 ; Lagan Navi^tion 
Co. V. Lambog Bleaching Dyeing & Finishing Co., 11927] 
A. C. 226. Mantd. Hill V. Metropolitan Asylum District 
Managers (1879), 4 Q. B. D. 433 ; Fleming v. Manoheater 
CoSpm (1881), 44 L. T. 617 ; Gas Light & Coke <>• »;• 
St. Mary Abbots, Kensington, Vestry (1884), & El, 

368 ) Truman v. L. B. Sc, S. C. By. (1885), 29 Clu D* I 
Harrison v. Southwark iSc Vauxhall Water Co., [1891] 2 Ch. 
406 ; Thompson v. Brighton Corpn., Oliver v. Horsmm 
L. li.. [18941 1 Q. B. 332 ; A.-G. r. Conduit Colliery Co., 
[1896] 1 Q. B. 301 ; Dixon v. G. W. By. (1896), 76 L- 1- 
246 ! Goldberg v. Liverpool Corpn. ( 1900 ), 82 L T. 362 ; 
Lamberts. Lowertort Corpu., [1901] 1 K. B. 690 ^Csnadiaii 
Paclflo Hy. tJ. Roy, [1902] A. C. 220 ; East ^mantle 
Corpn. Vt Annols, [19021 A. C. 213 ; Ash v. G. N. Bicc. & 
BrSopton By. (1903). 67 J. P. 417 ; McClelland i’- Man- 
ohest^ Corpn., tl9l2f 1 K. B. 118 ; Newberry v. Bristol 
Tratnway?£oarrlag©Co. (1912), 107 L. T.801 ; 

V. Hewlett, [1616] 2 A._C._611j^ Papworthy. Battersea 
Corpn. (No. 2), [19; 


117. Breach of covenant by undertakers.] — 

The owners in fee of the G. castle estate by deed 
of 1868 confirmed by private Act of Parliament, 
granted to deft, corpn. for the purposes of the 
supply authorised by their Acts a perpetual ease- 
ment of taking & using surface water from a 
specified watershed area on pltf.’s estate. The 
water was conducted by streams & channels, 
partly natural & partly artificial, to ponds or 
reservoirs existing on the estate, from where there 
were streams & channels, also partly natural & 
partly artificial, fur taking off the overflow from 
the ponds, the corpn. covenanting “ at all times 
to maintain & keep all their works now made & 

& hereafter to be be made ” on the G. castle estate 
in good & sufficient repair & condition & not to 
do or occasion any avoidable damage or injury 
to the estate. Water having escaped & overflowed 
from the ponds & streams & done damage to the 
estate : — Held : the covenant covered works not 
made by the corpn. & was not confined to artificial 
watercourses but extended to works existing on 
the estate at tlie date of the covenant, including 
every natural & artificial constituent utilised for 
the services of the corpn. ’s water system. — Evan- 
Thomas V . Neath Corpn. (1912), 70 J. P. 397. 

llg. Escape from water main. — Htewart 

V . Metropolitan Water Board (1912),70J.P.Jo, 

.] — See Public Authorities, Vol. 

XXXVIll., pp. 22, 23, Nos. 123-125. 

119. Right to compensation — Construction of 
Private Act.] — By a waterworks Act it was pro- 
vided that tlie comrs. under the A.ct “ should be 
bound to make good to 0. her Iioirs, etc., all 
damages which may be occasioned to her or them 
by reason of or in consequence of any bursti^ or 
flow, or escape of water from any reservoir or 
aqueduct or pipe or other work connected there- 
with ” which may be constructed by the comi’s. 
C. is proprietrix of lands situated below the site 
of one of the reservoirs, & during an extraordinary 
rainfall a great quantity of water was continuously 
discharged from the reservoir tlirough a waste 
weir into the watercourse of a burn A did much 
damage to C.’s lands. She claimed compensation. 
There was no failure or insufficiency of the works 
&» no negligence. : — Held : on the construction of 
the above clause 0. was entitled to compensation 
for damage by flood waters from the reservoir, 
no matter how caused. — Rothes (Gountbhs) v. 
KIRKCAI.DY Waterworks Comrs. (1882), 7 App. 

D^Ib «. Taff 

642 ; lie Manobestor & Milford Uy., [1 897 f 1 ^ h. 276 , Uty 

of London Electric Jdglvting Go. 

65 J. 1*. 563 ; CTosllold v. Manchester fehip Canal Co., 

[1901] 2 Ch. 1^3 ; Witham Outfall Board v. Boston Corpn. 

(1926), 136 L. T. 76(). 

1). Pollution of Water, 

See Waterworks Clauses Act, 1847 (c. 17), 

ss. 01-67 ; &, generally. Waters & Watercourses. 

120. Right to injunction— Application of Water- 
works Clauses Act, 1847 (o. Ijf, s. 6.J— A water- 
works CO. were authorised by their private Act to 
take & use the water of certain springs which 
supplied a river upon the banks of which certain 
mOfe were situate. The Act provided that the 
CO should not abstract more than a certain amount 
of ’water before they had constructed a compens^ 
tion reservoir for storing the water d^ing floods 
for the benefit of the miUowners. The Act gave 
the CO. compulsory powers for acquiring la^ 
streams, & springs for their undertaking, & powers 


K^IMTUIX (19161 I K.’B. 683 ; Carpenters. Finsbury 

Br8.,*ll9a01 2 K. B. 196 ; Sheppard v. Gloseop Corpn., 

[1091} 8 El B 182 

’ lie I. ^ of «. 

Yl« II. —.I— EmebsonV. Geneiui. Wateb Co. (1874), 6 Nfld. h. K. U. NFi-D. ^ ^ 


z z z 2 
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Water Supply. 


Sect, 1. — Construction and maintenance of toater- 
toorks: Suh-sect, 2, D., E, d: F, Sect, 2; 
Sub-sect. !♦] 

to acquire by consent lands for constructing their 
comi>ensation reservoir. The Act contained a 
reservation of the rights of the owners & occupiers 
of any lands, mills, or works, to the use of the 
waters of the stream, except so far as provided & 
declaimed by the Act. Waterworks Clauses Act, 
1847 (c. 17), was incorporated with this Act. The 
CO. constructed a compensation reservoir, & a sub- 
sequent Act of Parliament, which gave them further 
powers, including powers of emptying & cleansing 
the reservoir, recognised this reservoir as a suffi- 
cient compensation reservoir for the mill owners, 
& directed it to be maintained. The owner of some 
dye works situate on the river below the reservoir 
filed a bill against the co., complaining that the 
effect of the reservoir was to make the water of 
the river more muddy than it was before its con- 
struction, & to render it unfit for the process of 
dyeing, & pra^dng for an injunction to restrain 
defts. from fouling the stream. These allegations 
being in the judgment of the ct. established. — 
Held : the Acts gave defts. no power to foul the 
water ; the compensation clauses in Waterworks 
Act, 1847 (c. 17), did not apply, inasmuch as the 
injury was such as the co. were not authorised to 
commit ; & pltf. was entitled to an injunction. — 
Clowes v, Htaffokdshire Potteries Water- 
works Co. (1872), 8 Ch. App. 125 ; 42 L. J. Ch. 107 ; 
27 L. T. 521 ; 30 J. P. 760 ; 21 W. K. 32, L. JJ. 
Annotations : — Refd. l^ennlngton v, Brlnaop Hall Coal Co. 

(1877), 6 Ch. D. 769 ; Metropolitan Asylum District v. 

Hill (1881), 6 App. Cas. 193 ; Truman v. L. B, & S. C. Hy. 

(1883), 25 Ch. D. 423 ; Shelfer v. City of London Electric 

Lighting Co., Moux’s Brewery Co. v. City of London 

Electric Lighting Co., [1895] 1 Ch. 287 ; Jordeson v. 

Sutton Southcoaies & Drypool Gas Co., LI 898] 2 Ch. 614. 

121. Right to damages — Depreciation of pro- 
perty.] — Pltf, was owner of two dye works, which 
were situated upon the banks of the river, & which 
liad carried on flourishing businesses, until the 
<’onstruction of a reservoir by defts. higher up the 
river. The consequence of the construction of the 
reservoir was that a deposit of mud was formed at 
the bottom of it, which escaping into the river 
so fouled it that the water became unfit for use 
in pltf.’s works, & the businesses consequently 
fell off until pltf. was obliged to sell the works 
very much below their former value. Pltf. 
brought an action when the judge directed the jury 
to find a verdict for pltf. & the jury awarded £400 
for damages & £1,000 for the depreciation of the 
property. On motion for new trial ; — Held : 
pltf. was not entitled to recover anything for the 
depreciation of his property, & the rule must be 
made absolute for a new trial, unless he would 
consent to reduce his damages to the £400 lawfully 
recoverable. — Tatton v. Staffordshire Pot- 
teries Waterworks Co. (1879), 44 J. P. 106. 

Pollution of compensation water.] — See No. 92, 
ante. 

E. Injury to Mines and Minerals. 

See Watemorks Clauses Act, 1847 (c. 17), 
8s. 18-27. 

122. Right to injunction — To restrain filling of 
reserovir — Threatened injury to mine workings.] — 

The Waterworks Clauses Act, 1847 (c. 17), s. 27, 
provides that : “ Nothing in this or the specif 
Act shall prevent the undeitakers from being 


liable to any action or other legal proceeding to 
which they would have been liable for any damage 
or injury done or occasioned to any mines by means 
or in consequence of the waterworks in case the 
same had not been constructed or maintained by 
virtue of this Act or the special Act ” : — Held : 
the sect, left the undertakers liable to all legal 
proceedings which before the Act were open to 
mineowners for protection from damage or injury 
arising from the works, whether actu^ or threat- 
ened ; so that the action in this case was sustain- 
able, although it was a quia timet action brought 
by mineowners for an injunction to restrain defts. 
from filling a reservoir constructed & maintained 
by virtue of a special Act & the Act of 1847 on 
the ground that, if filled, the mine would be 
flooded. — Graigola Merthyr Co., Ittd. v, 
Swansea Corpn., [1928 J Ch. 31 ; 97 L. J. Ch. 129 ; 
43 T. L. K. 600 ; 71 Sol. Jo. 681 ; on appeal, 
[1928] Ch. 235, C. A. ; [1929] A. C. 344, H. L. 

Right to compensation.''-— Compulsory Pur- 
chase OP Land, Vol. XI., pp. 129, 130, 161, 167, 
Nos. 186, 337, 377-379. 

Right to support.] — See Compulsory Purchase 
OF Land, Vol. XI., pp. 163, 164, Nos. 364-366. 

F. Interference with Underground Water, 

See, generally, Waters & Watercourses. 

123. Right to Interfere with undertakers’ supply 
— Construction of local Act.] — A local Act autho- 
rised a co. to enter upon lands within a certain 
manor, & to dig & search for any spring of water, 
& to convey the water from such springs into 
South Shields, for the use of the inhabitants of 
the town & the shipping in the harbour. It 
provided that the co. should not take the water 
from any spring, stream, or ponds, so as to deprive 
the occupiers of the lands of water for their own 
necessary uses, & for the cattle depasturing therein. 
The CO. had power to lay down pipes, etc., & the 
inhabitants, with the consent of the co., might 
obtain the water by pipes, etc., to communicate 
with the co.’s pipes, at certain charges, according 
to the bore of the pipes : — Held : the owners or 
occupiers of lands within the manor were not 
prevented by the Act from sinking wells in such 
lands, though the effect might be to draw off the 
water from the co.’s springs. — South Shields 
Waterworks Co. v, Cookson (1846), 15 L. J. Ex. 
315. 

124. .] — The owner of land containing 

underground water, which percolates by undefined 
channels & flows to the land of a neighbour, has 
the right to divert or appropriate the percolating 
water within his own land so as to deprive his 
neighbour of it. — ^Bradford Corpn. v. Pickles, 
[1895] A. C. 687 ; 64 L. J. Ch. 759 ; 73 L. T. 363 ; 
60 J. P. 3 ; 44 W. R. 190 ; 11 T. L. R. 555 ; 11 
R. 286, n. L. 

Annotations: — Retd. Jordeson v. Sutton, Southcoates & 
Drypool Gas Co., [18991 2 Ch. 217 ; Mostyn v. Atherton 
(1899), 68 L. J. Ch. 629 : Salt Union v. Brunner, Mond, 
[1906] 2 K. B. 822 ; EngllBh v. Metropolitan Water Board, 
[1907] 1 K. B. 688. Mentd. Cochrane v. Smith (1895), 
12 T. L. II. 78 ; Murray v. Epsom L. B. (1896), 46 W. H. 
186 : Pitts V. George (1896), 66 L. J, Ch. 1 : Allen v. 
nood, [1898] A. C. 1 ; Quinn v. Leathern, [1901] A. C. 
495 ; Husey v. London Eleotrlo Supply Corpn., [1902] 
1 Ch. 411 ; Mtzroy v. Cave, [1906] 2 K. B. 364 : Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244 ; Ware & Do 
Frovllle v. Motor Trade Assocn., [1921] 3 K. B. 40. 

125 . Right to compensation — Abstraction of 
water — Waterworks Clauses Act, 1847 (c. 17 ), s. 12 .] 


PART III. SECT. 1, SUB-SECT. 2.--F. 

o. Bond fide acquisition by tres- 
passer.]- Deft,, a waterworks cp., 
sajik a well on pltf.’s property In me 
bond fide heliei that the well was 
situated on propea-y it had leased 


from one S. for the purpose of augment- 
ing the supply of water which it was 
under an obligation to furnish for the 
use of a certain town. Deft, subse- 
quently ascertained as a result of a 
survey that the well had been synk 


upon pltf.'s land, but it continued to 
draw water therefrom. Pltf. claimed 
an account of all water taken from the 
well & payment of all profits shown to 
have resulted fmm its disposal : — 
Held : deft, wm not bound to account 
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— Applts., in the execution of works authorised by 
a local Act, which incorporated Waterworl^ 
Clauses Act, 1847 (c. 17), intercepted water from 
percolating underground into a well belonging to 
resp. ; & also abstracted from the well water 
which had already so percolated into & was in it. 
Waterworks Clauses Act, 1847 (c. 17), s. 12, 
enacts “ that in the exercise of ” the powers 
conferred by the Act “ the undertakers shall do 
as little damage as can be,” ” & shall make full 
compensation to all parties interested for all 
damage sustained by them through the exercise 
of such powers ” : — Held : inasmuch as, apart 
from the Act, no action would have lain by resp. 
against applts. in respect of either the interception 
or the abstraction of such water, the Act gave 
resp. no right to compensation in respect of 
either. — New Riveb Co. v. Johnson (1860), 2 
K. & E. 435 ; 29 L. J. M. C. 93 ; 1 L. T. 295 ; 
24 J. P. 244 ; 6 Jur. N. 8. 374 ; 8 W. R. 179 ; 
121 E. R. 164. 

Annotations: — Consd. II. t>. Metropolitan Board of Works 
(1863), 3 B. & S. 710 Jordeson y. Sutton Sonthooates 
h Drypool Gas Co., [1899] 2 Cb. 217. Retd. libodea v. 
Airedale Drainage Comrs. (1876), 1 C. P. D. 380 ; Llngko 
V. Christchurch Corpn. (1912), 100 L. T. 370. 

126. Withdrawal of support.] — Defts. 

were the owners of a well & pumping station 
situate at a distance of about 20 yards from a 
natural stream. This well was for 70 feet of its . 
depth from the top lined with steel cylinders, so 
that no water from the adjacent soil could obtain | 
access to the well except at a greater dciith than 
70 feet. Pltf. was a riparian owner lower down 
the stream. The effect of defts.’ pumping from 
the well was that the general level of the water 
in the soil in the neighbourhood of the well was 
lowered to the extent of about 12 inches, with the 
result that the soil became dry, & a portion of the 
water flowing down the stream leaked out through 
the bed & side of the stream, so that the volume 
of the water in it was substantially diminished by 
the time it reached pltf.’s land. None of the 
water, however, which so escaped from the stream 
in consequence of defts.’ pumping found its way 
into defts.’ well : — Held : as defts. did not appro- 
priate any of the water of the stream by pumping 
it up through their pipes, but merely caused it to 
sink a short distance into the gi'ound by rea.son 
of their withdrawing the support of the lower 
subterranean water, the damage to the stream 
gave no cause of action. — English v. Mbteo- 
POLiTAN Water Board, [1907] 1 K. B. 588; 
70 L. J. K. B. 301 ; 96 L. T. 573 ; 71 J. P. 313 ; 
23 T. L. R. 313 ; 5 L. G. K. 384. 

Annotation: — Refd. Stollineyer v. I’ctroloum Development 
Co., [1918] A. C. 498, 11. 


Sect. 2.— SUPPLY OF WATER BY UNDERTAKERS. 

Sub-sect. 1. — In General. 

127. Duty to provide supply — For objects con- 
templated by special Act.] — A local Act authorised 
the Oorpn. of Plymouth to construct a watercourse 
or conduit, for bringing a supply of fresh water 
from a distance to Plymouth for public objects, 
as for the supply of the ships & town & to scour 
the haven. Mills were erected on the watercourse, 

because (1 ) in so far as It was a bond 
possessor the wat.er taken — it it could 
rightly be regarded as a fruit — was a 
fruit of the improvement Itself & not 
of the property generally; & (2) in 
so far as ft might bo regarded as a 
7nala fide possessor after it ascertained 
the true position of the well the cost 
of making the water available was 


& the co^n. afterwards conveyed away a portion 
of their interest in the leat : — Held : the corpn. 
had undertaken the perfonnance of a public 
trust, & could not divest themselves of the means 
of fully executing it ; the primary duty of the 
corpn. was to provide for the public objects 
contemplated by the Act ; & the surplus water 
only, after satisfying the public purposes, could 
be applied to the use of the mills. — ^A.-G. v, 
Plymouth Corpn. (1845), 9 Beav. 67 ; 16 L. J. Ch. 
109 ; 8 L. T. O. S. 34 ; 50 E. R. 268. 

Annotation: — Mentd. Christ’s Hospital v. Grainger (1846), 

6 L. T. O. S. 361. 

128. Contract to take supply — Necessity for 
stamp.] — (1) A. acted as the owner of premises, 
& made a contract with a water co. to supply the 
premises with water at a certain height. In his 
absence his men, to the injury of the co., fixed 
the pipe at a higher level. After it was done, A. 
knew of it. A. was not in fact the owner of the 
premises : — Held : he was liable in an action on 
the case brought by the co. 

(2) A contract with a water co. for the supplying 
of premises with water does not require a stamp. — 
West Middlesex Waterworks Co. t. Suwer- 
krop (1829), 4 C. & P. 87 ; Mood. & M. 408, N. P. 
Annotations : — As to (2) Refd. Clniroh v. Imperial Gas Light 

& Coke Co. (1837), 6 Ad. & El. 846. Generally, Mentd. 

Curr V. Soudds (1855), 11 Exch. 190. 

129. For specified purposes — Construction.] 

— ^Tho B. co., possessing springs of water of their 
own, covenanted, upon selling to the A. co. a 
portion of those springs, to take from the A. co. 
the entire supply of water they might require for 
certain specified purposes, & that they would not 
supply any of the places, their own premises 
forming part of the district, which the A. co. was 
authorised to supply by their Act of l*arliament. 
The B. co. afterwards leased a portion of their 
premises, through which portion their own stream 
of water ran, thus supi)lying their lessees with 
water from this stream: — Held: (1) the B. co. 
were precluded by tlio covenant from using their 
own supply of water for the purposes for which 
they had stipulated to take water from the A. 
co. ; (2) it could not be decided, in the absence 
of the lessees of the B. co., whether the supply of 
water furnished to tliem by the B. co. could be 
stopped, but the ct. directed an inquiry as to 
what damages the A. co. had sustained, & were 
sustaining, by reason of the B. co. supplying their 
lessees with water. 

(3) A delay of twelve years in making the com- 
plaint does not amount to acquiescence, or to an 
abandonment of pltfs.’ rights. — H artlepool Gas 
& Water Co. v. West Hartlepool Harbour Sc 
Ry. Co. (1805), 12 L. T. 306. 

130 . Breach of contract — Inquiry as 

to damages.] — Hartlepool Gas Sc Water Co, v. 
West Hartlepool Harbour & Ry. Co., No. 129, 
ante. 

131 . Effect of acquiescence In 

breach.] — Hartlepool Gas & Water Co. v. 
West Hartlepool Harbour Sc Ry. Co., No. 120, 
ante. 

- For maintenance of school — Power of local 
education authority to make contract.] — See 

Education, Vol. XIX, p. 559, No. 30. 

nou-pcrforraanco of a Bpeclal paro 
agreoment with pltf. lor the supply of 
water to the Toronto bathe. — Blue 
V. Gas Sc Wateu Oo. (1849), 6 U. C. R, 
174.— CAN. 

q. ConstnicHon of contract.] 

— Kingston Corpn. v. City op 
Kingston Waterworks CJo. (1860), 
19 U. C. R. 490.— CAN. 


•cater than the price obtained for 
from the public. — Fletoiier & 

LETCHER V. BULAWAYO WATERWORKS 

[)., Ltd., [1916] App. D. 636.— S. AF. 

PART III. SECT. 2, SUB-SECT. 1. 

p. Contract to take suj)vly~ 
'hether assumpsit lies.] — Assumpm 
['kl maintainable against defts. for the 
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Water Supply. 


Sect, 2. — Supply of water by undertakere : Svh-Bect. 

2, A, 

SUB-SBOT. 2. — DOKBSTIC SUPPLY. 

A. Duty to Supply. 

See Waterworks Clauses Act, 1847 (c. 17), 
ss. 35, 30. 

182. Extent of duty— Sufficiency of supply— 
Effect of drought.] — Jackson v. Farnham Water 
Co. (1887), 3 T. li. B. 032, D. C. 

Annotation : — Befd. Simpson v. South Oxfordshire Water 

& Gas Go., [1008] 1 K. B. 917. 

133. ,] — The I. CO. complained 

of the E. water co. refusing a supply of water. 
The E. CO. were excused under Waterworks 
Clauses Act, 1847 (c. 17), ss. 42, 43, if prevented 
by frost, unusual di'ought, or other unavoidable 
cause or accident. The magistrate found that 
the cause was either drought or unavoidable ; — 
Held : the E. co. came witlun the words of the 
exemption, & there was a good defence. — Indus- 
trial Dwellings Co. v. East London Water- 
works Co. (1894), 58 J. P. 430, D. C. 

134. Constant supply.] — Liverpool 

CORPN. v. Brady (1897], 14 T. L. R. 11, D. C. 

185. — — - — — .]— Waterworks Clauses Act, 

1847 (c. 17), s. 43, applies only to a total cessation 
of the supply, & not to a neglect to furnish a 
sufiicicnt quantity. If the water co. continuously 
supply the consumer with some water for his 
domestic purposes, the fact that the quantity 
supplied is insufficient for the reasonable require- 
ments of his house does not constitute an offence 
within tlie sect. — Simpson v. South Oxfordshire 


Water & Gas Co., [1908] 1 K. B. 917 ; 77 L. J. 
K. B. 461 J 98 L. T. 585, 72 J. P. 162 ; 24 T, L. R. 
407 ; 6 L. Q. R. 454, D. C. 

136 . Purity of supply — “ Pipes ** — Water- 

works Clauses Act, 1847 (o. 17), s. 35.] — Resps. 
wore undertakers empowered imder a special Act, 
whicli incorporated Waterworks Clauses Act, 
1847 (c. 17), s. 35, to supply water from certain 
sources. By bye-laws authorised by the special 
Act they prescribed lead or cast iron as the 
material to be used for service pipes. Being 
requested by applt. to lay down a service pipe 
from their main to his house, they laid down one 
of lead, no objection being made by liim to the 
material used. Tlic pipe was laid at the expense 
of applt. & his landlord, & became their property, 
but remained under respts.’ control. In an 
action by applt. against respts. for a broach of 
Waterworks Clauses Act, 1847 (c. 17), s. 35, by 
supplying him with impure & unwholesome 
water, it was proved that the water complained 
of was pure & wholesome until it entered applt. ’s 
service pipe, where it absorbed lead to such an 
extent as to make it injurious to ajiplt.’s health : — 
Held: they had discharged their duty under the 
sect. & applt. could not recover. — ^^I ilnes v. 
Huddersfield Corpn. (1886), 11 App. Cas. 511 ; 
56 L. J. Q. B. 1 ; 65 L. T. 617 ; 60 J. P. 676 ; 
34 W. K. 761 ; 2 T. L. R. 821, H. L. 


— ®'®W. Cloffgr, Parkinson v. Earby Gas Co. 
[1896] 1 Q. n. 592 ; Galo v. Rhymney & Abcr Valleyi 
Gas & Wn ter Co. (1903), 67 J. P. 430 : Simpson v. Soutl 
Oxfordshire Water & Gas. Oo„ [lOtsT 1 K. K, 917 
Whittli^ton Gas Light & (’oko Co. v. Chesterfleld Gas & 
Water Board, [1914] 1 Ch. 270. 


137, Impure water from unauthorised 

source — Colliery workings.] — A.-G. v. North 


Shields Waterworks Co. (1892), Times, May 12, 

O. A. 

Annoiaiion : — Oonfd* A.-G. v. Frimley 6c Farnborough 

District Water Oo., [1908] 1 Ch. 727. 

138 . Impure water from unfenoed 

reservoirs — Without filtration.] — An area con- 
taining between 60,000 & 60,000 persons was 
supplied by a water co. from ui^enced reservoirs, 
without filtration, the water being obtained from 
streams which received the drainage of farmyards. 
Samples analysed showed in one case an excess 
of absorbed oxygen & albuminoid ammonia, & in 
others bacilli indicative of sewage pollution wore 
present : — Held : the water co. was not supplying 
pure & wholesome water as required oy the 
Waterworks Clauses Act, 1847 (c. 17), s. 35. — 
A.-G. V. Rhymney & Aber Valley Gas & Water 
Co. (1907), 71 J. P. 435. 

Breach of duty — Remedies against undertakers.] 

— See Sub-sect, o, post. 

B. What is a “ Dwelling-House.'' 

139. Poor law school.] — (1) A poor law school 
is a dwelling-house within enactments requiring 
a water co. to supply water to dwelling-houses for 
“ domestic purposes ” within the meaning of the 
Waterworks ('’lauses Acta. Though the carrying 
on of such a school is a business, water used in the 
school for purposes of a domestic character is used 
for “ domestic purposes ” within the meaning of 
those Acts ; for it is the character of the purpose, 

not the character of the premises in which the 
water Is used, that Is the important factor in 
determining whether it is used for “ domestic 
pui’iiosps ’’ or not. 

(2) The words “ domestic purposes ” in the 
Waterworks Clauses Acts refer to user not merely 
for washing, drinking, & flushing closets & the 
like in a house, but extend to user for the amenities 
of the house, even where the house is used for 
business purposes ; but the limit of such amenities 
must be ascertained with due regard to what is 
reasonable & to what is tlie ordinary user at the 
present day. Thus the heating of premises by 
hot water pipes is, while the generating of steam 
for the supply of power is not, a domestic purpose. 

The use of boilers to supply power for driving 
laundry machinery & for pumping water from 
wells is not a domestic purpose. 

(3) Where a water co. required to supply water 
for domestic purposes are empowered to make 
regulations for preventing the misuse of the 
water, & to refuse a supply If such regffiations are 
not complied with, a person otherwise entitled 
to a supply for his domestic purposes cannot 
demand such supply if the appliances for the 
use of water in his house do not conform with the 
regulations. 

(4) Where, there being no other prosciibcd 
limit, the bore of a service pipe to be laid by the 
owner or occupier of a house for obtaining water 
for his domestic puiposes is limited by Water- 
works Clauses Act, 1847 (c. 17), s. 60, Id half an 
inch, unless the undertakers consent to the use 
of a larger pipe, &c the co. by their regulations 
fix three-quarters of an inch as the maximum 
bore, a person entitled to a supply for domestic 
purposes cannot insist on being sujiplied by means 
of a pipe of larger bore, but ho is not precluded 
from insisting on a supply by means of os many 


PART III. sect. 2, SUB-SECT. 2. — / 

r. Whdhcr payment of rate cm 
(htion prcoiAent.]—V\it. who was it 
o^uplor of promlsos uwod as a po« 
omoo within tho dlatrlot supplied h 
aoriH., which proraises wore n< 


entered on the valuation list & were not 
rated, demanded a supply of water for 
doraestio purposes, but did not strictly 
comply Mth all the refpilatlons made 
by defts., & was imable to agree with 
defts. as to the proper amoimt to be 
paid by them for the water-supply : — 


Held: the premises not 
defts. could not insist on 
of water rate by pltf. as a oondi' 
tlon precedent to their supplying pltf. 
with water. — Postmaster-Gbxisral v. 
Nknaoh Urban District Ootmoiii, 
[1913] 1 I. R. 288.— IH. 


being rated, 
prepayment 
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small pipes as may be necessary. — South- West 
Suburban Water Oo. v, St. Marylebone 
Guardians, [1904] 2 K. B. 174 ; 78 L. J. K. B. 
347 ; 68 J. P. 267 ; 62 W. B. 878 ; 20 T. L. R. 
299 ; 48 Sol. Jo. 897 ; 2 L. G. B. 607. 

Annotations : — As to (1) Apprvd. Metropolitan Water Board 
Avery, [1914] A. O. 118. Held. Frederick v. Bognor 
Water Co. (1908), 78 L. J. C^i. 40 ; South Suburban Gas 
Co. V. Metropolitan Water Board, [19091 2 Ch. 660 ; 
Metropolitan Water Board v. L. B. & S. C. Ry. (1910), 
103 L. T. 304 ; Metropolitan Water Board v. Colley *8 
Patents, flOll] 2 K. B. 38 ; Bristol Grdns. r. Bristol 
Waterworjcs Co., [1912] 1 Oh. 846; Northern Theatres 
Oo. V. Shllllto, [1925] 2 K. B. 100. As to {2) Refd. Chester 
Waterworks Co. v. Cliostcr Union Grdns. (1908), 98 h, T. 
701. 

140. Theatre.] — By sect. 59 of its private Act a 
city corpn. was required to furnish a supply of 
water for domestic purposes at certain rates, 
based upon rental values (a) at the request of the 
owner or occupier of any private dwelling-house, 
or part of a private dwelling-house, in any street 
within the borough in which any water main of 
the corpn. from time to time is laid ; & (b) on the 
application of any person who under tlie provisions 
of this Act is entitled to demand a supply of 
water within the borough for domestic purposes. 
By sect. 63 the corpn. might supply any person 
with water for other than domestic purposes 
“ upon such terms & conditions as may be agreed 
on between the corpn. & the persons desirous of 
having the supply ” : — Held : a theatre where no 
one resided, & where the consumption of water 
was very small in comparison with tlio high 
rental value, was not a “ private dwelling-house ” 
within sect. 69, but the proprietor was in the 
position of a person entitled to be supplied with 
water at an agreed rate within the meaning of 
sect. 63. — ^Northern Theatres Oo. v, Shillito, 
[1925] 2 K. B. 100 ; 94 L. J. K. B. 472 ; 133 L. T. 
156 ; 89 J. P. 101 ; 69 Sol. Jo. 459 ; 23 L. G. R. 
288 0. A. 

141. Workhouse.] — By a special Act, incor- 
porating Waterworks t'lauses Act, 1847 (c. 17), a 
waterworks co. were bound at the request of the 
owner or occupier of any house to supply such 
person with water for domestic purposes at a 
minimum rate, to bo increased if such house 
should be occupied by more than one family, & 
the Act further provided that a supply of water 
for domestic purposes should not include a supply 
of water for baths, washhouses, or public purposes. 
Waterworks Clauses Act, 1847 (c. 17), deals with 
the supply of water for cleansing sewers drams, 
cleansmg & watering the streets, supplying any 
public pumps, baths, or washhouses, & imposes a 


works Co. t;. Chester Union Grdns. (1907), J'* 

Bristol Grdns. v. Bristol Waterworks Oo., (1912] 1 Ch. 
846 ; Northern Theatres Co. v. Shillito, [1926] 2 K. B. 
100 . 

142. .] — A water co. were bound by their 

special Acts to furnish water to dwelling-houses 
within their district for domestic purposes at cer- 
tain rates baaed on the annual value of such dwell- 
ing-houses, & for other than domestic pn^oses at 
such rates <Sfc upon such terms & conditions as 
might be agreed upon, or, failing agreement, upon 
such terms as might be determined by two justices, 
provided that the supply for domestic purposes 
should not be in any way interfered with or^ 
endangered. By sect. 22 of one of their Acts it 
was provided that they should not “ be bound to 
supply any dwelling-house with water, otherwise 
than by meter or special agreement, where any 
part of such dwelling-house is used for any trade 
or business for wliich water is required,” 

Defts., as the owners & occupiers of a work- 
house, had entered into an agreement with the 
water co. for the supply by meter of water to the 
workhouse at a rate varying with Ihe quantity 
consumed, according to the co.’s scale of charges, 
& water weis so supplied to the workhouse for 
several years, when defts. requested the co. to 
remove the meter & furnish a supply for domestic 
purposes at rates based on annual value. The co. 
refused to do so, (te the water was supplied by 
meter to & used by defts, as before, but for several 
years no payment had been made for it, defts. 
refusing to pay except on the basis of a domestic 
supply. The guardians used the water for boilers 
used for purposes of power to engines for a venti- 
lating fan in the kitchen ; for a dryng fan in the 
laundry ; for wringer Ac wasliing machines, & for 
rain water pumping, for watering pigs <fc washmg 
piggeries, for engines used to heat a shod where 
wood was clioppod, for watering vegetable & flower 
gardens & heating greenliouscs, for heating in- 
firmary & surgery, mortuary, & chapel ; for flush- 
ing water closets Ac for ordinary drinking, washing, 
Ac sanitary purposes : — Held : the guardians did 
not use any part of the workhouse for any trade or 
business purposes for which water was required, Ac 
sect. 22 did not apply, they were entitled to a 
supply of water for domestic pui-poses at the 
domestic rate, & a separate supply for non- 
domestic purposes to bo paid for as provided by the 
Act, but they were nob entitled to require the 
CO. to supply the workliouse with water for purposes 
other than domestic purposes unless Ac until they 
had agreed with the co. as to the terms &> condi- 
tions of such supply, or, failing such agreement, 


penalty for neglect to supply water for the terms & conditions l»ad been determined by 

public purposes aforesaid ” : — Held : a workhouse justices, & they had made such alterations 

r , necessary for the segregation of the two 

supplies. — Chester Waterworks Co. CiiESTm 

Union Guardians (1908), 98 1 


was a house of which the guardians were own^s, 
Ac the CO. were bound to supply them with water 
for domestic purposes, such supply not bemg a 
supply ” for public purposes ” within the meaning 
of the special Act or of Waterworks Clauses Act, 
1847 (c. 17), Ac for the purposes of the special Act 
the inmates of the worldiouso wore to be treated 
as one family & the rate assessed accordingly.— 
Ltskeard Union v, Liskeard Waterwor^ co. 
(1881), 7 Q. B. D. 505 ; 45 J. P. 780 ; 30 W. B. 
292. 


P. 


, - T. 701 ; 72 J. 

121 ; "24"TrL. R. 301 ; C L. G. R. 440, C. A. 

Annotations: — Oonsd. Frederick r. Bogrnor Water Co., 
[1909] 1 Ch. 149. Befd. Bristol Qrdns. v. Bristol Water- 
works Co., [1912] 1 Ch. 846. 

143, .]— Bristol Guardians v. Bristol 

Waterworks Co., No. 62, ante, 

144. Whether used for trade or business — Beer- 
house.] — A local Water Act provided that the water 


T” I 4 * . ILY^\A Tinrnjvrd TaHtlG U C. V. Wllson. [19011 authority should at the reqi^st of the occupier oi a 

A^d. Union r._Hoaro, 1^9931 ^ dwelling-house furnish a sufflenent supply of wator 

K.B, 483 ; South-West Rurlmrban Water Co. e. St. <iomostic purposes at certain specified rates 

Marylebone Union, [1904] 2 K. B. 174 ; Chester water ^ ^ 

therefore It is not a “ house in the 


PART III. SECT. 2, SUB-SECT. 2.— B. 

141 1. Workhonae.] — A dwolUng- 
house for the purposes of domestic 
water supply may include J 

building as a workbous^— Dublin 
Corpn, r. Soum Dublin Guardians 


(imdated), cited in Aflchaol^ & WlU’s 
Gas & Water, 6th ed., p. 49a.— IR. 

t. Golf cltib-luyuse.] — \ goU club- 
house in which no one slopt Is hot a 
dwelllng-hoUBO ^thln Bh^h 
(Scotland) Act, 1802, s. i (13), & 


sense of sects. 263, 264 of that Act, & 
conRoquently is not entitled to a supply 
of water at the domestic water rate. — 
.PRESTWICK golf TRUSTEES V. 

Prestwick Corpn., [1909] B. C. 94.— 
SOOT. 
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per annum, & the Act further provided that the 
water authority was not bound to supply with 
water otherwise than by measure any building used 
partly as a dwelling-house & partly for a trade 
purpose : — Held : the authority was not bound to 
supply water otherwise than by measure to the 
occupier of a dwelling-house who carried on thereon 
the business of a beerhouse keeper, notwithstanding 
that the water was used solely for domestic pur- 
])oses. — Barrett v. Ilkeston Corpn., [1917] 1 
K. B. 827 ; 80 B. J. K. B. 919 ; 116 L. T. 693 ; 
81 J. P. 133 ; 16 L. (>. 11. 320. 

145. Boarding school.] — The special Act 

of a water co. provided, sect. 60, that they should, 
on the application of the owner or occupier of a 
dwelling-house within their area of supply furnish 
him with a sufficient supply of water for domestic 
})uipo8es at specified rates. But by sect. 61 of the 
Act the co. could not be compelled to furnish & 
supply “ otherwise than by agreement, where any 
part of such dwelling-house is used for any trade, 
manufacture, or business for which water is 
required ” : — Held: the keeping of a boarding school 
for boys in which water was used for the domestic 
purposes of all the inmates was not carrying on a 
“ business for which water is required *’ within the 
meaning of sect. 61, of the special Act, & the occu- 
I)ier of the house was therefore entitled to be 
supplied by the water co. with water to his house 

premises at a rate not exceeding that specified 
in sect. 60.™ Frederick v. Bognor Water Co., 
[1909] 1 Oh. 149 ; 78 L. ,T. Ch. 40 ; 99 L. T. 728 ; 
72 .1. P. 601 ; 25 T. L. R. 31 ; 53 Sol. Jo. 31 ; 7 
Iv. a. R. 45. 

Anmiaiinns : — Distd. (^ddonluo V. Motropolitan Water 
Board, [19141 2 C'h, 734. Refd. Metropolitan Water 
Board v. L. B. & S. C. llv., [1910] 1 K. B. 804 ; Metro- 
j)olltan Water Board v. Colley’s Patents (1911), 80 L, .T, 
K. B. 929 ; Metropolitan Water Board v. Avery (1914), 
83 L. .T. K. B. 178. 

146 . Workhouse.] — C hester Waterworks 

Co. If. Chester Union Guardians, No. 142, an/e. 

C. 'IVhal are “ Domestic Purposes. 

147. General rule.] — The governors of a school, 
carried on as a charity & not for purposes of profit, 
constructed a swimming bath for the use of the 
boys. The bath was in a building outside the 
main building of the school, but was connected 
with it by a corridor, & was separately rated for 
poor rate. A swimming master was kept to teach 
the boys swimming, & a fee was charged for the 
use of the bath. Idiis fee was compulsory for the 
boarders, but was charged to such only of the day 
boys as used the bath ; — Held : under the circum- 
stances the water supplied to the bath was not 
supplied for “ domestic purposes ” within Water- 
works Clauses Act, 1803 (c. 93), s. 12, but was 
supplied for the business of the school, & conse- 
quently the water authority were entitled to makie 
a special charge for the supply. Senible : a supply 
of water to a swimming bath for the use of the 
occupier of the dwelling-house & his family may 
be a supply for domestic purposes. 

A supply of water for domestic purposes is not 
limited to a supply inside the dwelling-house of 
the occupier, nor must it be a supply which is 
essential to the occupation, or even to the healthy 
occupation, of the house. 

Water supplied for the purpose of making the 
occupation of a house more convenient, or for 


increasing its amenities is primd fade supplied for 
“ domestic purposes.” 

The true test whether water is supplied for 
domestic purposes is not whether it is used by the 
occupier for the private purposes of himself & his 
household. 

Regard must be had to the ordinary habits of 
domestic life & to what can reasonably be con- 
sidered a “ domestic puroose.” 

The test of reasonableness ought also to bo 
applied to the quantity of water required, & regard 
should be had, not only to the consumer, but also 
to the obligation of the water authority to afford 
a supply to their district for ordinary domestic 
purposes. 

In each case the ct. must see whether the supply 
required is reasonably a supply for domestic pur- 
poses. — Barnard Castle Urban Council v. 
Wilson, [1902] 2 Ch. 740 ; 71 L. J. Ch. 825 ; 87 
L. T. 279 ; 61 W. R. 102 ; 18 T. L. R. 748 ; 40 
Sol. Jo. 665, C. A. 

Annotaiions Pldgoon v. Great Yarmouth Water- 

works Co., [1902] 1 K. B. 310 ; South West Suburban 
Water Co. v. St. Marylebono Union, [1904] 2 K. B. 174 ; 
Metropolitan Water Board r. Avery (1913), 83 L. J. K. B. 
178. Refd. Chester Waterworks Co. v. Chester Union 
(1907), 96 L. T. 660 ; Frederick v. Bogrnor Wat-er Co., 
[1909] 1 Ch. 149 ; Metropolitan Water Board v. Colley’s 
Patents, [1911] 2 K. B. 38. 

148. .] — South-West Suburban Water 

Co. V. St. Marylebonb Guardians, No. 139, ante. 

149. .] — The Metropolitan Water Board 

(Charges) Act, 1907 (c. clxxi), s. 8, provides for a 
supply of water for “ domestic purposes ” to any 
house or building within the limits of supply of 
the Board at a rate based on the annual rateable 
value of the house or building ; sects. 9 & 13 
prescribe the machinery for ascertaining such 
rate *, sect. 16 provides for a suppy of water to 
any premises by meter when required for “ pur- 
poses other than domestic ” at rates varying with 
the quantity supplied ; & sect. 25 defines 

“ domestic purposes ” to include water closets tk 
baths of a certain capacity, but not to include “ a 
supply of water for . . . any trade manufacture 
or business.” 

A gas co., whoso works were within the limits 
of supply of the Board, provided at their 
works in pursuance of their statutory obligations 
under Factory & Workshop Act, 1901 (c. 22), all 
necessary sanitary conveniences for their work- 
men. No one resided at the works, which were 
exempt from inhabited house duty. The co. 
claimed to be entitled under sect. 16 of the Act 
of 1907 to a supply of water by meter for the 
sanitary conveniences on the ground that such 
supply was “ for purposes other than domestic,” 
i.e. for trade purposes, & that their works were 
within the exception of ‘‘ any trade manufacture 
or business ” in sect. 26 of the Act : — Held : the 
question was not the character of the premises, 
but the character of the purposes for which the 
water was used ; the supply in question was for 
domestic purposes ; &, therefore, the co. were not 
entitled to a supply under sect. 16, but were 
entitled to a supply under sects. 8, 9, & 13 of the 
Act. — South Suburban Gas Co. v. Metropolitan 
Water Board, [1909] 2 Ch. 666 ; 79 L. J. Ch. 27 ; 
101 L. T. 660 ; 73 J, P. 603 ; 20 T. L. R. 12 ; 8 
L. G. R. 43. 

Annotations : — Ooiisd. Metropolitan Water Board v. L. B. 
& 8. a Ry., [19101 2 K. B. 890. Refd. Metropolitan 
Water Board v. CJolley’e Patents, [1911] 2 K, B. 38 ; 
Metropolitan Water Board v. Avery, [1914] A. O. 118. 

150. .] — Water supplied under the Metro- 


, PART in. SECT. 2, SUB-SECT. 2.--C. 

147 1 . Gcrural rw/e.]— The definition of “ domestic purposes ” means nothingr more nor less tlian legitimate household 
purposes.— -StnuT City MuNiriPALiTV v. Tyabji (1908), I. L. R. 32 Bom. 460.— IND. 
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poliian Water Board (Charges) Act, 1907 (c. clxxi), 
to the licensee of a public-house where luncheons 
were served was used for cooking the food & 
washing up the plates & dishes : — Held : the 
water was used for domestic purposes within the 
meaning of sect. 26 of the Act & must bo charged 
for on that footing. — Metropolitan Water 
Board v, Avery, [1914] A. C. 118 ; 83 L. J. K. B. 
178 ; 109 L. T. 762 ; 78 JT. P. 121 ; 30 T. L. R. 
189 ; 68 Sol. .To. 171 ; 12 li. (>. R. 95, H. L. 
Annotations : — Distd. Oddenino v. Metropolitan Water 

Board, [1914] 2 Oh. 734 ; Barrett v. Ilkeston Corpn., 

[1917] 1 K. B. 827. 

161. Baths — Fixed baths.] — Defts., a water co., 
had been in the practice of making a special 
charge of 10s. per annum for the supply of water 
to ^ed baths in dwelling-houses in their district, 
their Act providing that they could make a special 
agreement os to charge in the case of water supplied 
“ for other than domestic purposes ” & that “ a 
supply of water for domestic purposes ” should 
“ not include a supply of water for baths, horses, 
cattle or for washing carriages, or for any trade 
or business whatsoever.” Pltfs., who had long 
occupied a house in the district, containing a 
fixed bath supplied with water from defts.’ main, 
liad until recently paid the charge of 10.9. per 
annumt but now refused to do so, or to sever the 
connection between his bath & the main, con- 
tending that he was entitled to the supply upon 
payment of the ordinary rate for water for domestic 
purposes : — Held : upon the proper construction 
of the Act, the supply of water to the fixed bath 
was ” for other than domestic purposes.” — 
Walker v. IjAmbeth Waterworks Co. (1894), 
63 L. .1. Ch. 874 ; 71 L. T. 76 ; 68 ,T. P. 736 ; 10 
T. L. R. 401 ; .38 Sol. .To. 3S>9 ; 8 R. 622. 
Annotation: — Mentd. A.-G. v. Camberwell Vestry (1894), 

10 T. L. li. 05.3. 

Power to make extra charge In respect 

of .] — See Part III., Sect. 2, sub-sect. 9, B., poet 

162. Swimming bath — For school.] — Bar- 

nard Castle Urban (^ouncil v. Wilson, No. 147, 
ante. 

163. For dwelling-house.] — Barnard 

Castle Urban Council v. Wilson, No. 147, ante. 

154. Farming purposes.] — Ilkeston (Jorpn. v, 
Fretwell (1915), 80 .T. P. Jo. 4, D. C. 

155. Supply for boarding-house.] — A water- 
works co.’s special Act provided that they should, 
at the request of occupiers of houses, furnish them 
with a supply of water for “ domestic purposes ” 
at specified rates ; that a supply for domestic 
purposes should not include a supply for any 

trade, manufacture, or business,” & that it 
should be lawful for the co. to supply any person 
with water for other than domestic purposes upon 
such terms & conditions as should be agreed upon 
between them. 

The occupier of a dwelling-liouse carried on the 
business of a boarding-house keeper therein, 
receiving persons to board & lodge who used the 
water of the co. Water was only used in the 
house for cleansing, cooking, drinking, & sanitary 
purposes : — Held : having regard to the use of the 
water in the house, the occupier was entitled to 
demand a supply of water at the rates specified 
in the Act for a supply for ‘‘ domestic purposes.” 
— ^PiDGBON V, Great Yarmouth Waterworks 
Co., [1902] 1 K. B. 310 ; 71 L. J. K. B. 61 ; 86 
L. T. 632 ; 66 J. P. 309 ; 18 T. L. R. 97, D. C. 
Annotations : — Oomd. Frederick «. Boguor Water Co.. 

[1909] 1 Ch. 149 ; Metropolitan Water Board v. L. B. & 

S. O. Ry., [1910] 1 K. B. 804 ; Metropolitan Water Board 

V. Colley's Patents, ]l911] 2 K. B. 38. Apprvd. Metm- 

polltan Water Board v. Avery, [1914] A. C. 118. Reid. 

Barnard Castle U. D. C. v. Wilson (1902), 51 W. R. 102 ; 

South -West Suburban Water Co. v. St. Maiylebono Grdns., 


[1904] 2 K. B. 174 ; Chester Waterworks Co. v. Chester 
Union Grdns. (1907), 96 L. T. 666 ; Oddenino v. Great 
Yarmouth Waterworks Co., [1914] 2 Ch. 734. 

166. Boilers — To supply power — ^For driving 
machinery — & for pumping water.] — S ou'ph-West 
Suburban Water Co. v. St. Marylebonb Guar- 
dians, No. 139, ante. 

157. Washing carriage or motor car — Kept for 
private use.] — A local Act required a water co. to 
furnish to occupiers of houses, who should ‘‘ de- 
mand a supply of water for domestic use,” a 
sufficient supply thereof, at rents fixed according 
to the assessment of the houses to the poor rate. 
The Act incorporated Waterworks Clauses Act, 
1847 (c. 17). An occupier was assessed upon his 
house & premises, including a coach house, stable 
& yard. He kept, for private use, a carriage in 
the coach house & a horse in the stable ; &, on 
the promises, he applied, for the horse & for wash- 
ing the carriage, water supplied by the co. for 
domestic use : — Held : he was entitled to do so, 
the water being, within the meaning of the Act, 
applied to domestic use. — Busby v. Chesterfield 
Waterworks & Gas Light Co. (1858), E. B. & E. 
176 : 27 L. J. M. C. 174 ; 31 L. T. O. M. 98 ; 22 
J. P. 689 ; 4 .Tur. N. S. 757 ; 6 W. R. 515 ; 120 
E. R. 474. 

Annotations Consd. Walker v. Laml>eth Waterworks Co. 
(1894), 71 L. T. 75 ; Barnard Castlo U. 0. v. Wilson, 
[1902] 2 (*li. 740. Ajpld. IlarroiBrato Corpn. v. Mackay, 
[1907] 2 K. B. 611. Refd. Bristol Waterworks Co. v. 
Uroii (1885), 15 Q. B. D. 637 ; Uren v. Bristol Water- 
works (’o. (1885), 49 J. P. 564 ; Grand Junction Water- 
works Co, r. Davies (1897), 13 T, L. R. 489 ; Chester 
Waterworks Co. v. Chester Union (1907), 96 L. T. 560 ; 
Frederick v. Bognor Water Co., [1909] 1 Ch. 149. 

158 . Used by medical man for professional 

purposes.] — Water supplied to & used by a medical 
man for washing a motor car & for other purposes 
in connection therewith, the motor car being used 
by him for the purposes of his profession or busi- 
ness of a pliysician & surgeon, is water supplied 
for domestic purposes within Waterworks Clauses 
Act, 1863 (c. 93), s. 12. — Harrogate Corpn. v. 
Macicay, [1907] 2 K. B. (ill ; 76 L. J. K. B. 977 ; 
97 L. T. 689 ; 71 J. P. 458 ; 23 T. L. R. 632 ; 51 
Sol. ,To. 607 ; 5 L. G. R. 876, D. O. 

159. Watering garden.] — L owe v. Lambeth 
Waterworks Co. (1875), cited in Michael <te Will’s 
Gas & Water, 7Ui ed., Vol. 2, at p. 214. 

Annotations : — Consd. Bristol Waterworks Co. v. Uron 

(1885), 15 0. B. D. 637. Refd. Grand Junction Water- 
works Co. V. Davios. [1897] 2 Q. B. 209 ; Chester Water- 
works Co. V. Chester Union Grdns. (1907), 90 L. T. 560. 
Mentd. Hayward r. East London Waterworks Co. (1884), 
28 Ch. D. i38. 

160. Catering business — Water used for cooking 
& washing plates.] — Metropolitan Water 
Board v. Avery, No. 150, ante. 

161. Restaurant.] — Metropolitan Water 

Board (Charges) Act, 1907 (c. clxxi), s. 20, gives 
the Board an option to refuse to supply with water, 
otherwise than by meter, any house or building 
which or part of which is used for a trade or manu- 
facturing purpose for which water is used ; & the 
test under the sect, is the character of the premises 
to which the water is being supplied, not the 
purpose to which the water is actually being put : 
— Held : therefore the proprietor of a restaurant 
was not entitled to a supply of water for domestic 
purposes in the restaurant otherwise than by 
meter. — O ddenino v. Metropolitan Water 
Board, [1914] 2 Ch. 734 ; 84 L. J. Ch. 102 ; 112 
L. T. 115 ; 79 J. P, 89 ; 31 T. L. R. 23 ; 59 
Sol. Jo. 129 ; 13 L. G. R. 33. 

Annotation : — Refd. Barrett v. Ilkeston CJorpn,, [1917] 1 
K. B. 827. 

162. Sanitary Conveniences-^ Factory.] — A 

supply of water under Metropolitan Water Board 
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Water Supply. 


Sect, 2 . — Supply of toaier hy undertakera : Sub-aecl, 
2, C. d: D, ; aub-aects, 3 4.] 

(Charges) Act, 1907 (c. cbcxi), for water closets & 
baths of the dimensions stated in s. 26 is to be 
treated as a supply for domestic purposes within 
the meaning of that sect. 

Water supplied to a factory under this Act by 
the Metropolitan Water Board was used for drink- 
ing & washing purposes by the workmen employed 
thereat & for cleansing minals & water closets 
provided for their use. No one resided on the 
premises : — Held : the Board was entitled to 
charge for the water so supplied as for water 
supplied for domestic purposes upon the rateable 
value of the factory, subject to the rebate allowed 
by the Act in the case of purely business premises. 
— Colley’s Patents, Ltd. v. Metropolitan 
Water Board, fl912] A. C. 24 ; 81 L. J. K. B. 
120 ; 105 L. T. 674 ; 76 J. P. 33 ; 28 T. L. R. 48 ; 
56 Sol. ,To. 51; 9 L. G. K. 1159, H. L. ; affg. 
S. 0. suh nom. Metropolitan Water Board v. 
Colley’s Patents, Ltd., [1911] 2 K. B. 38, 
C. A. 

Annotations : — Apld. Metropolitan Water Board v. Avery, 
fl914] A. V. 118. Consd. Northern Theatres Co. v. 
Shllllto, [192r)] 2 K. B. 100. Held. Oddonlno v. Metro- 
politan Water Board. [1914] 2 Ch. 7 at. 

163. .] — South Suburban Gas Co* 

V. Metropolitan Water Board, No. 149, ayite. 

164. Railway station.] — The Metropolitan 

Water Board (Charges) Act, 1907 (c. clxxi), pro- 
vides by sect. 8 for a supply of water for “ domestic 
purposes ” at the request of the owner or occupier 
of any house or building occupied as a separate 
tenement within the limits of supply of the Metro- 
politan Wafer Board at a rate based on the rate- 
able value of the house or building. The same Act 
by sect. 16 provides for a supply of water by 
measure for “ purposes other than domestic ” at 
the request of any owner or occupier of any 
premises situate as therein described at rate.s 
varying witli the quantity supplied. By sect. 25 

‘domestic purposes” are deemed to include 
water closets & baths of a certain capacity, but 
are not to in(4^ide a supply of water for ” railway 
purposes.” 

A railway eo. owned a station situate as 
described in sect. 16 & within the limits of supply 
of the Board. The station was separately rated ; 
it contained no stationmaster’s house, but con- 
tained waiting rooms, a porter’s room, & a booking 
office ; on the up & down platforms were urinals 
& two water closets, one for passengers A; one for 
the staff ; there was also on each platform a tap 
from which water was drawn for drinking & for 
cleansing the platform : — Held : the water sup- 
plied by the Board for these purposes was sup- 
plied for ” railway purposes ” within sect. 25, & 
was tlierefore supplied for ” purposes other than 
domestic ” within sect. 16. — Metropolitan 
Water Board v. London, Brighton & South 
Coast Ry. Co., [1910] 2 K. B. 890 ; 79 L. J. K. B. 
1179 ; 103 L. T. 304 ; 74 J. P. 409 ; 26 T. L. B. 
(576 ; 8 L. G. R. 930, C. A. 

Annotations : — Reid. Colley's Patents v. Metropolitan Water 
Board, [1912] A. C. 24; Metropolitan Water Board v. 
Avery, [1914] A. C. 118. Mentd. County Hotel & Wine 
Co. r. L. & N. W. Ry., [1918] 2 K. B. 251. 

165. Supply tor dentlsPs chair.] — Manchester 
CoRPN. V, Buttle (1929), Times, July 3. 


D, Other Cases, 

166. Pressure — Whether high pressure obligation 
Imposed by special Act.] — Purnell v, Wolver- 
hampton New Waterworks Co., No. 173, post. 

Where water supplied In bulk.] — See Part 

III., Sect. 2, sub-sect. 8, post. 

Charges for supply.] — See Part III., Sect. 2, sub- 
sect. 9, post. 


Sub-sect. 3. — ^Public Purposes. 

Sec Waterworks Clauses Act, 1847, (c. 17), s. 37. 

167. Duty to supply — Sufficiency of supply — 
Constant supply.] — Finchley Local Board v. 
Barnet District Gas & Water Co. (1893), 9 
T. L. R. 264, D. C. 

168. Power to limit purposes of supply — Supply 
of water to public fountain — Fountain a nuisance.! 

— ^A local board of health Act empowered the board 
to supply the town with water at certain rates for 
domestic purposes, & for other than domestic 
purposes for such remuneration & upon such terms 
and conditions as should be agreed upon between 
them & the persons desirous of having such supply. 
An inhabitant of the town having presented to the 
town an ornamental fountain with a trough or 
basin, which was set up on one of the public streets, 
the board supplied it with water on market-days, 
for the use of cattle in the market, & for horses, if 
yoked, when passing to & fro. Reap., who kept 
horses, with a view to evade payment of the rate 
for the supply of water to his stable, took his 
horses to the fountain to drink. Upon an informa- 
tion against him under Waterworks Clauses Act, 
1847 (c. 17), s. 59— »which enacts that ” every 
person who, not having agreed to be supplied with 
water by the undertakers, shall take any water 
from any reservoir, watercourse, or conduit belong- 
ing to the undertakers, etc., or from any cistern 
or other like place containing water belonging 
to the undertakers, other than such as may 
have been provided for the gratuitous use of the 
public, shall forfeit to the undertakers for every 
such offence a sum not exceeding £10,” the magis- 
trates, being of opinion that the board had no right 
to erect a fountain on the public highway otherwise 
than for the ^atuitous use of the public under the 

S revisions in Public Health Act, 1848 (c. 13), a. 78, 
eclined to convict : — Held : the decision of the 
magistrates was wrong ; for, notwithstanding the 
fountain might be a public nuisance, it was 
competent to the board to limit the supply of water 
thereto in the manner they had done. — Hildreth 
V. Adamson (1860), 8 0. B. N. S. 587 ; 30 L. J. 
M. C. 204 ; 2 L. T. 359 ; 25 J. P. 645 ; 8 W. R. 
470 ; 141 E. R. 1296. 

169. Power to make charge tor supply — Whether 
bound to supply water gratuitously — Building sup- 
ported by rates — Rates not wholly raised within 
limits of local Act.] — The Oldhstm poor law union 
comprises eight townships, & the union workhouse 
is maintained out of the common fund of the union, 
consisting of the ag^egate of the poor rates within 
those townships. The Oldham Corporation Gas 
& Water Act, 1853, extends only to four of those 
townships, & to two townships not within the 
union. By sect. 58 of that Act ” the corpn. shall 
at all times afford an ample supply of gas & water 


PART III. SECT. 2, SUB-SECT. 2. — D. 

a. Right to supply of salt vmter 
from sea .] — The Inhabitants of a burgh 
& proprietors of public works were 
biippllod with water by the trustees <or 
lighting, ete. Afterwards the trustees 
entered into a oonj^raot with a wator 


CO. whereby they bound thomsolves to 
refrain from continuing to supply 
wator to the inhabitants or the pro- 

S iietors of public works. In oonsidera- 
on of the water co. becoming bound 
to do BO. The proprietors of a sugar 
refinery applied to the magistratos for 
leave to lay a pipe in the street, In order 


to secure a supply of salt water from 
the sea : — Held : the water oo. were 
not entitled to Interdict the magistrates 
from granting the privilege applied 
for. — Shawb Water Oo. v. Greenock 
Magistrates (1855), 18 Dunl. (Ot. of 
Bess.) (H. L.) 33 ; 2 Macq. 151 ; 27 
So. Jur. 302.— SOOT. 
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without charge to all hospitals & infirmaries 
within the limits of the Act, & all the baths & 
washhouses & all buildings within those limits 
respectively maintained at the expense of the 
borough rates or the rates for the relief of the poor, 
or other rates raised within those limits ” ; — Held : 
the corpn. were not bound to supply gas & water 
gratuitously to the union workhouse, as it was not 
maintained by rates wholly raised within the limits 
of the Act. — OiiDiiAM Union Guardians v. 
Oldham Oorpn. (1864), 23 L. T. O. 8. 246 ; 18 
J. P. 001 ; 2 W. K. 690. 

170. Whether hound to supply water at 

charges fixed hy special Act — Water for watering 
roads during dry months.] — By the New River 
Company’s Act 1862 (c. clx), s. 36, the co. must 
supply houses within their limits with sufficient 
water for domestic purposes at certain fixed rates. 
By sect. 38, domestic purposes are not to include 
engines or railways purposes, or baths, cattle, or 
fountains, or flushing sewers or drains, or any trade 
or business reqidring an extra supply of water. 
By sect. 41, the co. shall, at the request of any con- 
sumer of water for purposes other than the purposes 
for or in respect of which the rates or charges are 
thereinbefore provided or limited, or at their own 
instance, afford a supply of water by means of a 
meter, & charge for tlie same at certain limited 
rates, according to tlio quarterly consumi^tion. 
By sect. 37 of Waterworks Clauses Act 1847 (c. 17), 
incorporated in the Act of 1862, the undertakers 
shall provide a sufficient suppply of water for 
cleansing sewers & drains, for cleansing & watering 
streets, ^ for otlier public purposes, at rates 
upon conditions to be agi’ood to by the undertakers 
or to bo settled by justices or by an inspector. 
Pltfs. demanded from defts. a supply of water by 
meter, under soot. 41, for watering the roads 
gardens on the Victoria Embankment, such supply 
being required only during one-third of the year & 
the feesl weather : — Held : defts. were not bound 
te afford this supply at the limited rates fixed by 
sect. 4 1 ; but they were entitled to claim rates for 
such supply, to be fixed by agreement or settle- 
ment, under sect. 37 of Waterworks Clauses Act, 
1847 (c. 17). — ^Metropolitan Board op Works v. 
New River Co. (1877), 37 L. T. 124 ; 41 J. P. 
790, D. 0. 

Afvnotation : — Ezpld. Cooke v. New Tliver Co. (1888), 38 

Ch. D. 5C. 


Bub-seot. 4. — Extinction of Fires 

See Waterworks Clauses Act, 1847 (c. 17), ss. 
38-42. 

171. Duty to fix Are plugs — Whether obligation to 
provide pipe of suffloient size for Are plug.] — 

Waterworks Clauses Act 1847 (c. 17), s. 38), im- 
poses no duty on the undertakers to provide a 
pipe of sufficient capacity to carry a proper fire 
plug in a place where their existing pipe is insuffi- 
cient for that purpose, although, in the opinion of 
the justices empowered by the sect, to settle the 
proper position of the fire plugs in th district, it is, 
as a fact, essential that a fire plug should be placed 
there. — R. v. Wells Water Co., Ltd. (1886), 66 
L. T. 188 ; suib nom. Wells Water Co. v. Wells 
Town Council, 51 J. P. 135, D. C. 

Indication of position of Are plugs — In urban 
district — ^Duty of local authority,] — Sce'^^o. 10, ante. 


172. Maintenance of Are plugs — Cost of — ^Lls- 
bUity for — Fire plugs placed without any request.] — 

Grand Junction Waterworks Co. v. Brentford 
Local Board, No. 9, ante. 

173. Duty to supply water to Are plugs — At high 
pressure.] — In 1846 an Act of Parliament was 
passed for supplying the town of Wolverhampton 
with water, no mention being made in the Act 
as to the water being laid on at high pressure. 
In 1855 a new Act was passed for the same purpose, 
which by its first section enacted that Waterworks 
Clauses Act, 1847 (c. 17), should be incorporated 
in it, sect. 42 of which Act enacted that all the 
pipes to which fire plugs should bo fixed should 
be kept at high pressure, the co. being liable to a 
penalty of £10 for non-performancc. By sect. 60, 
however, of the new Act, it was provided that the 
water to be supplied from any pipe of the co. 
need not be laid on at high pressure. 

In 1856 the two cos. became amalgamated, by 
an Act' entitled the Wolverhampton Waterworks 
Transfer Act, in which the Waterworks Clauses 
Act was incorporated. 

A fire having taken place, & there not being a 
sufficient supply of water, the complainant, on 
behalf of the corpn., obtained a summons against 
the CO., & upon the hearing, the magistrate 
decided that the co. were not bound to keep the 
water on at high pressure, as the General Act was 
expressly varied & repealed by soot. 40 of the 
Wolverhampton New Waterworks Act: — Held: 
the magistrate was right. — Purnell v. Wolver- 
hampton New Waterworks Co. (1H61), 10 C. B. 
N. 8. 670 ; 4 L. T. 513 ; 142 E. R. 678. 

Annotatiim • — Apld. Finchley L. B. v. Barnet District Gas 

& Water Co. (1893), 9 T. L. R. 264. 

174. Liability for consequence of supply 

for fire — Shortage for ordinary consumers.] — C., an 
owner, having demanded <fc been refused a supply 
of water from the p]. water co. : — Held : under 
Acts it was a sufficient defence that, owing te a 
fire breaking out in tlie neiglibouring premises, 
t he water was used for that purpose, and could 
not be supplied to C. — Campbell v. East London 
Waterworks (1872), 26 L. T. 475 ; 36 J. P. 711. 

175. & to allow use of water gratuitously 

— Water taken from private pipe & fire plug.] — 
Pltfs., a water co., were possessed of a water main, 
from which there ran across a field of defts. a 
pipe, tlie property of defts., through which pltfs. 
supplied defts. with water for agricultural pur- 
poses. In this pipe pltfs. had at the request & 
expense of defts. fixed a five yilug. A haystack of 
defts. having caught fire, dchs. by means of the 
fire ifiug in their pipe used pltfs.’ water for the 
purpose of extinguishing the lire. To a claim by 
nltfs. for payment for the water so consumed, 
defts. pleaded that under Waterworks Clauses 
Act, 1817 (c. 17), 8. 42, they were entitled to use 
the water gratuitously. There was no evidence 
that there were any fire plugs in jiltfs.’ main : — 
Held : the privilege conferred by sect. 42 ^ of 
taking water without payment for extingiiishing 
fire was confined to water taken from pipes of 
the undertakers to wliicli fire plugs were fixed, A 
that in tlie absence of e\ddence of there being fire 
plugs in pltfs.’ main defts. were liable to pay for 
the water taken. — Weardai.e & Consett Water 
Co. V. Chester-le-Street Co-operative Society, 

I [1904] 2 K. B. 240 ; 73 L. J. K. B. 669 ; 91 L. T. 


PART HI. SECT. 2, SUB-SECT. 4. 

b. Liability for irmijflciency or no 
supply of vnUer .] — BLiAKBLKk v. St. 
John Water Co. (1860), 6 N. B. It. 
(1 All.) 639.— CAN. 

0 . .1 — A contractor with a 


oorpn. to supply hyilrants at cortuin 
points with water for public use, in the 
event of firos, is not liable for damages 
occasioned to the property of an 
individual ratepayer of the city by 
fire, owing to there not being a suffiolont 


supply of water ; there being no 
suffleient privity between such rate- 



*d. .] — Deft. CO. entered Into an 

agreomont with deft, corpn. for a water 
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Water Sxjpply, 


Sect. 2. — Supply of water by undertakers : Suib-sects. 
4, 5 

293 ; 68 J. P. 380 ; 52 W. R. 084 ; 20 T. L. R. 
464 ; 2 L. O. R. 805, D. C. 

176. Breach of duty — Recovery of penalty.] 

— PiERCY V. Harding (1868). 32 J. P. 630. 

Whether actionable .] — See Public 

Authorities, Vol. XXXVIII., pp. 66, 67, Nos. 
330, 331. 

Injury from fire plugs — Tripping over fire plugs.] 

— See Nos. 279, 280, post. 

Bursting of Are plugs.]— No. 274, post. 


Sub-sect. 5. — Failure to Supply. 

See Waterworks Clauses Act, 1847 (c. 17), s. 43. 

177. What amounts to — Insufficiency of supply.] 
— Simpson v. South Oxfordshire Water &; Gas 
Co., No. 135, ante. 

Excuses for insufficiency.] — See Nos. 

132, 133, ante. 

178. Remedies — Whether restricted to recovery 
of penalties — Under Waterworks Clauses Act, 1847, 
(c. 17), s. 43.] — The builder & owner of a row of 
houses laid down communication pipes for the 
supply of water to the houses from the main of a 
waterworks co. which had been incorporated by 
special Act. The special Act incorporated Water- 
works Clauses Act, 1847 (c. 7). The pipes were 
laid down with the approval of the co. The co. 
aftemards refused to make the connection be- 
tween the pipes & the main. The house owner 
thereupon lawfully made the connection, which 
was then immediately cut off by the co. In an 
action by the house owner against the co. claiming 
damages & an injunction to restrain the co. from 
preventing him from again connecting the pipes 
with the main, & from severing such connection 
if so made again by pltf. ; — Held : there was 
nothing in Waterworks Clauses Act, 1847 (c. 17), 
ss. 43, 63, which disabled pltf. from bringing 
such an action. — Gale v. Rhymney & Aber 
Vatj^ys Gas & Water Co. (1903), 89 L. T. 399 ; 
67 J. P. 430 ; 2 L. G. R. 80, 0. A. 

.] — SeCf also. Public Autho- 
rities, Vol. XXXVIII., pp. 66, 67, Nos. 330, 331. 

179. Injunction — To restrain discontinuance 

of supply.] — A co. is established by Act of Parlia- 
ment, for supplying the inhabitants of several 
districts with water, at such terms as they should 
inutually agree upon ; & a subsequent Act pro- 
vides, that the co. shall only demand reasonable 
sums : — Held : a ct. of equity has no jurisdiction, 
upon an offer to pay either a reasonable price, or 
that which was originally agreed upon, to compel 
the co. to continue a supply to any inhabitant, 
beyond the term of his contract, or to restrain 
them from discontinuing such supply, until the 
decision of the question by a trial at law. — Wealb 
V. West Middlesex Waterworks Co. (1820), 

1 Jac. & W. 358 ; 37 E. R. 412, L. C. 

Ar^tatUms :~’ Retd . Ellis v. Bedford. [1899] 1 Ch. 494. 

Mentd. Simpson v. Scottish Union Insce. (1863), 1 Horn. 

<SC M. 618. 

180. .] — Hayward v. East 

London Waterworks Co., No. 251, post. 

181. Undertakers cutting con- 

nection with main.] — Gale v. Rhymney & Aber 
Valleys Gas & Water Co., No. 178, ante. 

182. Who may sue — When Attorney- 

General necessary party.] — By Pontypridd Water- 


works Act, 1892, s. 4, the deft, co were authorised 
to make & maintain a reserveir & ceitain Alter 
bods, service tanks, conduits or lines of pipes & 
other works in the county of Glamorgan therein 
mentioned. Sect. 10 provided that if the works 
authorised were not completed within the time 
thereby limited the powers of deft. co. should 
cease, “ Provided that for the protection of the 
Pontypridd & Ystradyfodwg local boards . . . 
the following provisions shall have effect 
(namely) “ ; & then followed provisions imposing 
certain obligations upon deft. co. with reference 
to the quantity & quality of the water to be 
supplied to the districts of the two local hoards. 

On Sept. 13, 1906, pltf. council, who were 
the successors in interest of the Ystradyfodwg local 
board, commenced an action in their own name 
against deft. co. to enforce by mandatory injunc- 
tion the provisions of s. 10. Deft. co. by their 
defence alleged {inter alia), that they would object 
that pltf. council’s statement of claim disclosed 
no cause of action. On Nov. 6, 1907, after notice 
of trial had been given, pltf. council obtained an 
order giving them liberty to amend their writ 
& statement of claim by adding the A.-G. as a 
co-pltf . on their relation. The order provided that 
“ all questions as to the terms upon which such 
amendments ought to bo allowed be left to the 
judge at the trial of this action, when defts. are 
to be at liberty to raise such preliminary objections 
as they may think lit.” The A.-G. was accordingly 
added as a co-pltf. : — Held : s. 10 of deft, co.’s 
Act did not confer upon pltf. council any statutory 
power to sue in their own name, & the only person 
who could sue was the A.-G. — ^A.-G. v. Pontypridd 
Waterworks Co., [1908] 1 Ch. 388 ; 77 L. J. Oh. 
237 ; 98 L. T. 275 ; 72 J. P. 48 ; 24 T. L. R. 196 ; 

! 6 L. G. R. 397. 

Annotation : — Refd. A.-G. r. North Eastern Jly ., [1915] 

1 Ch. 905. 

183 . Action for damages — Undertakers 

cutting connection with main.] — Gale v. 
Rhymney & Aber Valleys Gas <te Water Co., 
No. 178, ante. 

Failure to supply water to fire plugs.] — 

See Part III., Sect. 2, sub-sect. 4, ajite. 

184. Right to out off supply — Refusal to adopt 
new arrangement of service pipes.] — Applts. were 
a water co. authorised to supply water by a special 
Act, which Act incorporated Waterworks Clauses 
Acts, 1847 (c. 17), & 1863 (c. 93), & an order of 
1878, which provide that they might make 
reasonable regulations for preventing the waste of 
water, & prescribe the apparatus suitable for 
purposes of supply, & that if the regulations are 
not observed they might refuse to supply water 
or may cut off the supply. It is also provided 
under the order of 1878 that if any difference arose 
as to the reasonabless of any of the regulations 
made by the water co., the same was to be referred 
to two justices. 

Resp. was the owner of seven houses, &, by a 
special agreement made between himself & the 
water co., was liable for the water rate. 

Applts. made a regulation that no service pipes 
for the supply of water should be so arranged as 
to supply more than one house. The whole of 
the seven houses of resp. was supplied by one 
service pipe. Applts. refused to accept the water 
rate when tendered by reap., so as to try & make 
him alter the mode of supply, & on the ground 
of non-payment cut off the water supply ; but 


supply with a specified proseuro. The 
buildinga of pltf., a ratepayer, were 
burned down owing to defective 
pressure : — Held : co, was liable 


but the town was not. — B elangeh v. 
Town of St. Lome. Town op St. 
Lome r. Montreal Water 8c Power 
Co. (1909). 6 E. L. Ji. 277.— CAN. 


•. Right of property owners to use 
of water dAiring the happening of a fire.l 
— Wadden V. General water Co. 
(1868), 6 Nfld. L. II. 223.-— NFLD. 
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offered to restore it if reap, would comply with 
the regulation in having one service pipe for each 
of his houses. Resp. refused to accede to this 
request, & as the co. declined to restore the supply 
of water he laid an information against the 
CO. under Water Companies (Regulation of 
Powers) Act, 1887 (c. 21): — Held: the special 
Act of applts. & the order & the regulation made 
thereunder did not justify them under the cir- 
cumstances in refusing to restore the supply of 
water which reap, had formerly enjoyed in respect 
of his property unless he complied with the regula- 
tion of the co. in establishing a separate com- 
munication pipe for each of his houses. — South- 
West Suburban Water Co. v. Hardy (1913), 
109 L. T. 109 ; 77 J. P. 283 ; 11 L. G. R. 1000 ; 
23 Cox, C. C. 486, D. C. 

For non-payment of charges.] — Sec Part 

III., Sect. 2, sub-sect. 9, C. (6), post. 


>SuB-8E(JT. 0 . — Communication or Service 
Pipes. 

See Waterworks Clauses Act, 1847 (c. 17), ss. 
44-53 ; Metropolis Water Act, 1871 (c. 113),s. 82. 

185. Bore of service pipe.] -South- West 
Suburban Water Co. v. St. Marylebone 
Guardians, No. 139, ante, 

186. Power to break up pavement — Meaning of 

pavement.’*] — By the East London Water- 
works Act of 1853, which is deft.’s special Act, it 
is enacted by sect. 3, that the Waterworks Clauses 
Act, 1847 (c. 17), except the provisions with respect 
to the communication pipes to be laid by under- 
takers of that Act, shall be incorporated with the 
Act, & by sect. 70, “ that no person shall make, or 
lay down, or permit to be made or laid down, any 
pipe, or other means or contrivance for using or 
obtaining water to communicate with any pipe or 
apparatus connected with any main or pipes of 
the co., without giving such notice, & except under 
such superintendence, & according to such 
direction as is provided by the Waterworks 
Clauses Act, 1847 (c. 17), with respect to the 
communication pipes to be laid by the inhabitants. 
By Waterworks Clauses Act (c. IT), s. 

owner or occupier of any dwelling-house within 
the limits of the special Act, who shall wish to 
have water from the works of the undertakes 
brought into his premises, etc., may open the 
ground, & lay pipes to communicate with the 
pipes of the undertakers, provided that he give 
fourteen days’ notice of his intention to do so. 
By sect. 49, the pipe shall be so made to com- 
municate under the superintendence & accoMing 
to the directions of the surveyor, or other officer 
appointed for that purpose by the undertakers, 
unless such surveyor or other officer shall fail to 
attend at the time mentioned in the said notice ; 
& by sect. 52, any owner or occupier may open or 
break up so much of the pavement of any street as 
shall be between the pipe of the undertakers & 
his house, subject to the above conditions as to 
notice HeZd ; where an owner acting under 
these powers opened a street & so carelessly lulea 
up the hole as to cause damage to pltf. s horse, 
the owner, & not the co., was liable for not properly 
reinstating the street, & the word 
sect. 62 applied to the street as well as ^ 
pavement.— G lover v. London Wat^- 

WOBKS Co. (1868), 17 L. T. 475 ; 32 J. B. 280 , 
16 W. R. 310. 


187. For what purposes — To make Indlre^ 

connection.] — A., the owner of a house & land 
within the borough of deft, corpn., was supplied 
with water for his premises through a private 
service pipe connected with the mains of a water 
co. serving the district. This service pipe was laid 
for a considerable distance along a road vested in 
defts. as the highway authority, but the soil of 
which belonged to A. He entered into an arrange- 
ment with pltf., a neighbouring owner, to allow 
pltf. to obtain a supply from the same co. by 
tapping, with their consent, his service pipe. For 
the purpose of making the necessary connection, 
pltf. commenced to break up the pavement of the 
road between his property & A.’s service pipe. 
Defts. by their servants obstructed pltf.’s work- 
men, & pltf. brought an action & moved for an 
injunction to restrain such interference. Defts. 
contended that pltf.’s right to break up the road 
was limited by Waterworks Clauses Act, 1847 
(c. 17), s. 52, to so much of it as lay “ between the 
pipe of the undertakers & his house, building, or 
premises ” ; & that A.’s seivice pipe was not a 
“ pipe of the undertakers ” : — Held : the indirect 
connection by means of A.’s pipe between pltf.’s 
premises & the co.’s main was sufficient to bring 
the case within s. 52, & pltf. was entitled to break 
up the roadway. — Pearson v. Tenterden Corpn. 
(1910), 74 J. P. 405. ^ ^ 

188. To repair service pipes.] — A 

water co. under the provisions of their special Act, 
which incorporated Wateiworks Clauses Acts 
1847 (c. 17) & 1863 (c. 83), had power to lay 
down, repair, & maintain {inter alia) pipes &^11 
other works necessary for supplying water within 
the limits of tlic Act, At the request expeiwe 
of the owner of a house the co. laid do^vn a service 
pipe leading from their main under the street into 
the house, in which they placed a stop cock for 
the purpose of regulatmg the supply of wate^ 
This stop cock was protected by a cover or guard 
box let into the pavement, wliich was provided 
with a lid or dap. Owing to the hinge of the hd 
or flap being out of repair, it projected above the 
pavement, pltf. while passing along the street 
tripped over it & sustained injury. The apparatus 
could not be repaired without being removed, or 
removed without breaking up the pavement. 

jury found that there was negligence on the part 
of those who were liable for the repair of the mnge : 
—Held : the co., who alone had power to break 
up the street for the purpose of repairing the guard 
box, were responsible for its repair, & liable in 
respect of the injm-ies sustained 
MAN v. Fylde Waterworks Co., [1894] 2 Q. B. 
599 ; 64 L. J. Q. B. 15 ; 71 L. T. 639 ; 59 J. P. 5 , 
43 W. R. 1 ; 10 T. L. R. 580 ; 38 Sol. Jo. 629; 

Vallo Water Co. V. Hall (1907), 

UK T T* Diitd Stacey v. Oiw Lifirht & Coke Co.» 

189. Repair of service pipes — On whom duty to 

repair.]— Chapman v, Fylde Waterworks Co., 

.] — Grand Junction Water- 
works Co. V, Rodocanachi, No. 325, post. 

.] — A foot passenger in a public 

street* was injured by an explosion of gas in the 
basement of an adjoining shop. On investiga- 
tion, it was found that under the kerb of the foot- 
way there was a hole full of water, that a com 
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185 i. Bore of 8en->icepipe ,] — Dublin 
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(undated), cited In Michael & WUl’b 
Gas & Water, dth od., p. 495.-- IR. 
f . A m.'rina «t®f to communication pipe 


Nfcessity for undertaker's consent.] — 

Fhilp V. Dunfermline MaqistoaI®^ 
(1902), 4 F. (Ct. ol Soss.) 31.— -SCOT, 
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Sect. 2. — Supply oj toaier by undertakers : Sub-aecta, 
6, 7, 8 9, A. (g).] 

munication pipe, supplying the owner of the shop 
with water, & crossing a gas main at right angles, 
was leaking, & that the gas main was leaking at 
a rusty place near the leak in the water pipe. 
By consent, the owner of the shop was dismissed 
from the action : — Held : there was no case to go 
to the jury in respect of the Water Board, though 
an application to dismiss them from the action on 
the close of pltf.’s case was refused, on the ground 
that, as there was evidence which the Gas co. 
must meet, the case presented by the Gas co. 
might disclose a cause of action against the Water 
Board. The grounds for holding that there was 
no case for the Water Board to meet wore (a) that 
the leaking water pipe was a communication pipe, 
A: that, therefore, under Metropolitan Water Board 
(Charges) Act, 1007 (c. clxxi), the consumer was 
both entitled & under an obligation to break up 
the street in order to repair it, the fact that it was 
an old pipe being immaterial ; & (6) that whether 
this was so or not, the Water Board were under 
no duty towards a third person to repair the pipe. 
As regards the Gas co., the jury ultimately found 
a verdict in their favour. — Stacey v. Gas Light 
& Coke Co., Metropolitan Water Board & 
West End Tailoring Co. (1910), 9 L. G* K. 
171. 


Waterworks Co. (1910), 76 J. P. 99 ; 8 L. G. K. 
1029, D. O. 

196 . Investigation of damage by 

undertakers.] — Pltfg. sued deft, to recover the 
eKpenses incurred in opening ground when locating 
a leakage to the communication pipe supplying 
water to deft.’g house, & in subsequently 
reinstating the roadway. The ground was opened 
in order &> discover where the leakage was. It 
proved to be in deft.’s pipe, &> he repaired the 
leakage at his own expense :-^Held : as at the time 
when pltfs. opened the ground it had not appeared 
to them that the dofe^ was in deft.’s pipe, they 
could not recover from deft, the investigatory 
work of locating the leakage.— David v. IterRO- 
POLiTAN Water Board, [1919J 1 K. B. 44 ; aub 
nom. Metropolitan Water Board v. David, 88 
L. J. K. B. 488 ; 119 L. T. 778 ; 83 3. P. 68 ; 86 
T. L. R. 9 ; 68 Sol. Jo. 24 ; 16 L. G. R. 864. 

196. Undertakers wrongfully cutting connection 
pipe — Remedies of owner.] — Gale v. Riiymney & 
Abee Valleys Gas &; Water Co., No. 178, ante. 


SuB-sKCT. 7 . — Water for Trade and Non- 
Domestic Purposes. 

197. By special agreement.] — Chester Water- 
works Co.v. Chester Union Guardians, No. 142, 


Anmtaiions Butt v. Metropolitan Water Board ante. 

Usii}. L J. K. B. fi 2 i (Nee 11911] 2 K. B. 965). 198. Building purposes— Land used for building 

mentd. Huminerstonc v. Leary, 11921] 2 K. B. 664. operations — Whether ** premises ** lor purposes of 

192. — — .] — Batt c. Metropolitan supply.] — The word “ premises ” in sect. 79 of the 

Water Board, No. 286, post. East liondon Waterworks Act, 1863, does not 

Failure to repair — Liability for Injuries include land upon which the owner & occupier 

arising from.] — See Part III., 8ect. 8, post. proposes to conduct building operations. The 

193 , Cost of repair — Who liable for — Re- East London Waterworks co. are not liable to con- 

pairs by undertakers.] — A defect existed in a viction under Waterworks Clauses Act, 1847 (c. 17), 
service pipe which conveyed water from a main of s. 43, & sect. 79 of the Act of 1853, for neglecting 
a waterworks co. to deft.’s house, the defect being to afford to the owner or occupier of the land a 
in a poriion of the pipe which was situate outside supply of water by meter for purposes other than 
deft, s premises & beneath a public highway, the purposes in respect of which water rates are, 
There was no finding as to whom the pipe belonged by the Act of 1853, provided or limited. — Metro- 
to or by whom it was laid, though in the judgment i*ulitan Wateji Board v. Paine, [1907] 1 K, B. 
appealed against it was assumed to be the property 285 ; 76 L. J. K. B. 151 ; 96 L. T. 63 ; 71 J. P. 
of deft. -.—Held : as the co. had not shovm that 63 ; 23 T. L..R. 56 ; 61 Sol. Jo. 61 ; 6 L. G. R. 
deft, had permitted a pipe which he was bound to 227, D. 0. 

out of repair, they could not recover Antutiaiwn : — Consd. Metropolitan Water Board v. Johnson, 
from him the cost of repair. — C olne Valley 11913] 3 k. b. 90o. 

Water Co. v. Hall (1907), 98 L. T. 898; 72 199.^ Builder requiring '' supply for bulld- 

J. P. 26 ; 52 Sol. Jo. 67 ; 6 L. G. R. 115, C. A. Ing operations — Meaning of “ require " — Builder 


Anmtaiion 8 :~-Comd. Parnell v. Portsuiouth Waterworks 
Co. (1910), 75 J. P. 99 ; Bail v. Metropolitan Water 
Board, 11911] 1 K. B, 845. 

194. Repairs by owner.] — The 

owner of a house in Portsmouth under the annual 
value of £10, after receiving a notice from the 
l^ortsmouth Waterworks co., that unless he 
repaired a leak in a communication pipe which 
led from their main to his house, A was situate 
under the highway, within forty-eight hours they 
would cut off the supplv of water from the house, 
opened the roadway & repaired the pipe. He 
recovered the costs of these repairs from the 
waterworks co. in the county ct as having been 
pmd under duress. Tlicre was no evidence as to 
who owned the communication pipe under the 
highway, or as to how it came to be there ; — Held : 

succeed unless he could prove 
^ repairs, 

& (o) that he had paid the cost of the repairs under 
duress, & that in the absence of any evidence as 
to who had laid down the communication pipe, or 
under what st^utory provisions it was laid down, 
pltf. had failed to establish that the co. were bound 
to do these repairs.— Parnell v. Portsmouth 


using water supplied to building owner.] — Pltfs., 

the Metropolitan Water Boai'd, agreed with the 
Secretary of State for War to supplv water by 
measure at certain rates to Hounslow barracks for 
domestic & non-domestic purposes. During the 
currency of the agreement defis., who were 
builders, under a contract with the Secretary of 
State for War, erected an addition to the hospital 
quarters at the barracks, it. being a term of the 
contract that water for the building operations 
might be obtained by defts. free of charge from 
any available War Department source. Defts. 
took the necessary water from the supply at the 
barracks after it had passed through the meter Si 
therefore after the Secretary of State for War had 
become liable to pay for it. Pltfs. claimed to 
recover from defts., under Metropolitan Water 
Board (Charges) Act, 1907, s. 17, 14s., being 7s. 
per £100 of the probable total cost of the building. 
In Dec. 1907, pltfs. had passed a general resolution 
that, instead of affording supifiies for building 
purposes under sect. 17 by measure, such supplies 
should be afforded at the rate of 7a. per £100 of 
the probable total cost of the building after making 
such allowance as by their appeal A assessment 
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committee they might think reasonable for 
decorative or iron or steel work not requiring the 
use of water, Pltfs, had not considered, in the 
case of the building erected by defts,, whether any 
allowance should be made : — Held : the word 
“ req^re ” in sect. 17 meant “ demand ** & not 
merdy “ have need of ” ; defts. had not “ re- 
quired ** from pltfs. within the meaning of sect. 17 
a supply of water for building purposes ; & pltfs. 
were not entitled to recover the sum claimed. — 
Metropolitan Water Board v. Johnson &; Co., 
[1913] 3 K. B. 900; 82 L. J. K. B. 1164; 109 
L. T. 88: 77 J. P. 384; 29 T. L. B. 603 ; 57 
8ol. Jo. 625 ; 11 L. G. B. 1106, C. A. 

Annotation: — Beld. Poulton v. Mooro (1913), 109 L. T. 976 


Sub-sect. 8. — Supply in Bulk. 

200. Whether bound to supply water at pressure.] 

— The statutory requirements as to the supply of 
water at pressure contained in Waterworks Clauses 
Act, 1848 (c. 17), 8. 35, do not apply to the supply 
of water in bulk, & the duty of the waterworks 
CO. ends with the supply of water at a given point. 
— WombweIxL Urban District (Jouncil v. 
Dearne Valley Waterworks Co. (1907), 71 
J. P. 415 ; 5 L. G. B. 1132. 

Annotation .—Retd. Morpeth Corpn, v. Tynemouth Corpu. 

(1915), 85 L. J. K. B. 808, 

201. .] — Morpeth (Jorpn. v, Tynemouth 

Corpn. (1916), 85 L. J. K. B. 808 ; 14 L. G. B. 
182 ; 8X(b nom. Re Morpeth Corpn. & Tyne- 
mouth Corpn., 80 J. P. 75. 

202. Power to contract with another company — 
For distribution of water In statutory area.] — 
Pltfs,, a water co., incorporated by statute, agreed 
with defts. that the fatter should, within the 
statutory area, construct mains & works, collect 
water rates, & distribute water, which was to be 
supplied in bulk at a fixed charge by pltf. co. : — 
Held : this agreement was not a delegation of 
statutory powers, it was therefore valid, & intra 
vires the co. — Ticehurst & District Water 
^ Gas Co., Ltd. v. Gas <fc Waterworks Supply 
& Construction Co., Ltd. (1911), 65 Sol. Jo. 
459. 

203. Power of party supplied to sell part of water 
at profit.] — A corpn. obtained Pailiamentary power 
to collect all the water from the gathering grounds 
of a district, but wore bound to supply to a certain 
township not less than 26,000 g^ons, nor more 
than 76,000 gallons of water per day, at the price 
of 6d. per 1,000 gallons, & the amount fo be 
supplied between the maximum & minimum 
limits was to be at the option of the township. 

The township took more than the 26,000 gallons, 
& sold part of it at a profit to a neighbouring 
townsMp ; — Held : there was nothing to prevent 


them from doing so. — H alifax Corpn. v. Soot- 
hill Upper Local Board (1874), 31 L. T. 6, 
C. A. 

Annotation : — Reid. A.-G. v. West Qloucostershiro Water 
Co. (1009), 7 L. G. II. 1078. 


Sub-sect. 9. — Charges for Supply. 

A. Water Rates. 

{a) JAahility to be Rated. 

Sec Waterworks Clauses Act, 1847 (c. 17), 
88. 69-73. 

204. Power of company to compound— Payment 
of water rate by owner — Sufficiency of evidence of 
composition.] — Book v. Liverpool Corpn., No. 
212, post 

205. House unoccupied — When liability ceases.] 

— Besps., relying on sect. 68 of their private Act, 
which extended the provisions of Waterworks 
Clauses Act, 1817 (c. 17), s. 72, to houses not 
exceeding the annual value of £20, claimed water 
rates from applts. as owners of certain houses 
under the annual value of £20 each for two 
quarters, during the whole of wliich time such 
houses were unoccupied : — Held : an owner’s 
liability for rates under Waterworks Clauses Act, 
1847 (c. 17), s. 72, ceases on the quarterly day of 
payment next after the house has become un- 
occupied, & as sect. 68 of the resps.’ private Act 
merely extended the provisions of that sect, to 
houses not exceeding the annual value of £20 
reaps, were not entitled to recover.— British 
Empire Mutual Life Assce. Co. v. Southwark 
& Vauxhall Water Co. (1888), 69 L. T. 321 ; 
52 J. P. 758 ; 36 W. R. 894 ; 4 T. L. B. 473, 
D. C. 

206. Occupation commencing between 

quarter days — Liability for portion only.] — Where 
a house, to which water is supplied by a water- 
works CO., is unoccupied at the beginning of a 
quarter, & becomes occupied in the course of the 
quarter, the co. are only entitled to demand under 
Waterworks Clauses Act, 1847 (c. 17), s. 70, so 
much of the quarter’s rate as is proi)ortional to the 
period during which the house is occupied, even 
though whilst the house was so unoccupied the 
co. had no notice of the fact, Ac consequently con- 
tinued tlic supply of water. — East London 
Waterworks Co. v. Foulkes, [1894] 1 Q. B. 819 ; 
58 J. P. 384 ; 10 B. 243. 

207. House not exceeding £20 annual value — 
Liability of owner — Meaning of “owner.*’] — 
A water co.’s special Act provided, in terms sub- 
stantially identical with Waterworks Clauses Act, 
1847 (c. 17), 8. 72, that, in the case of houses or 
tenements not exceeding a given annual value, 
the owner instead of the occupier should be liable 
for the water rate, & that “ the person receiving 


PART III. SECT. 2. SUB-SECT. 9.— 
A. (a). 

g. Land near main^When rate- 
adle.J— Where applts. wore authorised 
by their inoorporatlngr Act (XXVII. of 
1892), g. 35, to make bye-laws levying 
a water-rate ” In respect of lands & tene- 


Minister of Water Supply, Sewer- 
age & Drainage v. Green (1915), 
17 W. A. L. R. 117.— AU8. 

k. According to quantity of vater 
roTWfuwcd .]— waterworks Comr. v. 
Colton. Palmer & Preston, Ltd., 
[1926] S. A. S. R. 199.— AUS. 


ments distant not more than sixty yards 
from any main . . .although such lands 
or premises are not actually connected 
with any main ” : — Held : they hod 
no authority to levy a rate on lands 
without the presoribed limit merely 
because such lands formed one holding 
with other lands within the prescribed 
limit. — H unter District board v. 
Newcastle Wallbend Coal Co., 
Ltd. (18961 A. 0. 82, P. C.— AUS. 

h. Water not suitable for domestic 
use.} — ^Minister of Water Supply, 
Sewerage Sc, Drainage v. Stone, 


1. 1)00*8 home .} — Melbourne & Metro- 
politan Board of Works Aot, 1915 
(Victoria statute), s. 94, which exempts 
charitable institutions from water 
charges, was intended on a con- 
sideration of tho whole of its wording, 
to restrict the exemption to munici- 
pally owned or municipally conducted 
Institutions, & therefore tho exemption 
did not extend to a dog’s homo not so 
owned or conducted. — ^Adamson v. 
Melbourne Sc Metropolitan Board 
OF Works (1928), 45 T. L. 11. 3. P. 0. 
—AUS. 


m. Validdy of dincrimination — 
Ayainsi Om'ernment instil itiions ,] — 
Under the authority given to municipal 
corpus, to fix the rate or rent to be paid 
by each owner or occupant of a build- 
ing, etc., supplied by tho corpn. with 
water, the rates imposed must be 
uniform. A bye-law of the city of 
Toronto excepting Govt. Institutions 
from the bcnellt of a discoimt on rates 
paid within a certain time is invalid 
as regards such exception. — A.-G. OF 
Canada v. Toronto City (1893), 23 
S. C. R. 514.— CAN. 

n, Against certain manu^ 

facturers .] — By 24 Viet. c. s. 3 
(Con.), the city council of H. was 
“ empowered from time to time to 
estobllsh by bye-law a tarifE of rents or 
rates for water supplied or ready to 
be supplied In the sold city from the 
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Water Supply, 


Sect. 2. — Supply of water hy widertaJcere : Svh-secL 
9, A. (g) <£:(&).] 

the rent of any such house or tenement from the 
occupier thereof on his own account or as agent 
or receiver for any person interested therein ” 
should for that purpose be deemed the owner of 
such house or tenement. The water co. supplied 
water to a block of flats which were respectively 
within the statutory limit as to value. The 
premises were mortgaged & a receiver was ap- 
pointed under a receivership deed. The mtgor. 
appointed another person collector of the rents, 
who liandcd over the rents intact, at fii*st to the 
mtgor., subsequently to the receiver : — Held : 
the collector & not the receiver was the person 
liable under the special Act to pay the water rate. 
— Metropolitan Water Board v. Brooks, [1911] 
1 K. B. 289 ; 80 L. J. K. B. 495 ; 103 L. T. 739; 
75 J. P. 41 ; 0 L. G. R. 442, C. A. 

208. Payment of rate by underlessee — Right to 
recover from assignee of lessor.] — By a lease of a 
portion of a freehold house the lessee covenanted 
to pay one-third of the water rate payable in 
respect of the whole house, & the lessor covenanted 
with the lessee “ his exors., administrators, & 
assigns,” to pay all rates, taxes, assessments, & 
outgoings whatsoever other than the water rate 
to the extent covenanted to be paid by the lessee. 
'Phe lessee sub-demised to pltfs. the ijremises held 
by him for the remainder of the term for which 
ho held, less three days, & pltfs., who had notice 
of tJie superior lease, covenanted to pay one-thiid 
cjf the water rate. Tlie whole of the premises 
were at first included in one assessment by the 
local authoiity, but the ground floor demised & 
the otlicr portions were subsequently separately 
assessed for the purposes of rates & taxes. Deft., 
who had purchased both the freehold reversion & 
the superior lease, refused to pay the rates & taxes 
in respect of the grant comprised in the lease & 
underlease. Pltfs., having been compelled by a 
threat of distress to pay these rates & taxes, 
brought an action to have it declared that their 
portion of the i)remises was free from such pay- 
ments, except one-third of the water rate ; — Held : 
that pltfs., as undcrlessccs, were not “ assigns ” 
of their lessor, so as to be entitled to sue deR. in 
respect of the positive covenant by the ground 
landlord in the original lease. — South of Bnqland 
Dairies, Ltd. v. Baker, [1906] 2 Ch. 631 ; 76 
L. J. Ch. 78 ; 96 L. T. 48. 

Anmiation : — Re!d. Westhoughton U. C. v. Wigan Coal & 
Iron Co., [1919] 1 Ch. 159. 

Payment of rate by tenant — Right to recover from 
landlord.] — See Landlord & Tenant, Vol. XXXI., 
pp. 295, 297, 303, Nos. 4402-4405, 4417, 4470. 

Payment by receiver for debenture-holders — 
Right to recover on liquidation of company.] — 
See Companies, Vol. X., p. 798, No. 5042. 


(5) Basis of Assessment. 

See Waterworks Clauses Act, 1847 (c. 17), s. 68. 

209. Rent — Meaning of rent — Whether equiva- 
lent to annual value.] — By their local Act, s. 79, 
pltfs. were bound to supply the houses within a 
certain district wdth water ” at the following rate 
per annum, that is to say, where the rent of such 
dwelling-house ” should not amount to £7 per 
annum, at a rate not exceeding 6 per cent, per 
annum on such rent, but not exceeding Is. 2d. per 
annum ; & so on in a graduated scale. Deft, was 
owner of numerous small houses supplied with 
water by pltfs., in respect of which he paid, either 
under statutory obligation or by voluntary agree- 
ment, the poor rate, water rate, & district rate : — 
Held : “ rent ” in sect. 79 was equivalent to 

“ annual value ” ; &, in estimating the rents on 
which the water rate was payable, deft, was 
entitled to deduct the rates so paid by him. — 
Sheffield Waterworks Co. v. Bennett (1872), 
L. R. 7 Exch. 409 ; 41 L. J. Ex. 233 ; 27 L. T. 
199 ; 21 W. R. 74 ; affd. (1873), L. R. 8 Exch. 
196 ; 42 L. J. Ex. 121 ; 28 L. T. 509 ; 21 W. R. 
686, Ex. Ch. 


Annotationa : — Distd. Dobbs v. Grand Junction Waterworks 
Co. (1882), 9 Q. B. D. 151 ; Warrington Waterworks Co. 
V. Longshaw (1882), 9 Q. B. D. 145. Apld. Smith v. 
Birmingham Corpn. (1883), 11 Q. B. D. 195 ; Wilkinson 
V. Bury Waterboard (1905), 92 L. T. 417. Reid. Bristol 
Waterworks Co. v. Uren (1885), 16 Q. B. D. 037 ; Rose v. 
Watson, [1894] 2 Q. B. 90 ; Mackworth r. Hollard, 
[1921] 2 K. B. 755. 


210. .] — It was provided by a 

Water Act that the charge to be made for the 
supply of water for domestic use should be at a 
rate varying according to the ‘‘ annual rent ” of 
the premises supplied. Applt. was the owner of 
certain houses supplied with water by resps. under 
the Act. The houses were let at weekly rents, 
applt. paying all rates charged thereon, & also 
for all repairs & insurances in respect thereof. 
He was allowed, as an owner, under Poor Rato 
Assessment & Collection Act, 1869 (c. 41), s. 4, a 
deduction of 30 per cent, from the full amount of 
the poor rate which an occupier if rated would 
have paid. Resps. charged applt. with water 
rates calculated on the following basis ; they 
multiplied the weekly rents by iifty-two & de- 
ducted from the amount so arrived at the actual 
sums paid by applt. for rates, & then charged the 
water rates upon the balance : — Held : in order to 
arrive at the ” annual rent ” upon which the water 
rate was to be computed, an allowance should be 
made in respect of ” voids,” i.e. houses lying 
vacant from time to time ; & the actual amount 
of the poor rates & other rates paid by applt. was 
rightly deducted, but applt. was not entitled to 
deduct the full amount of the rates which an 
occupier if rated would have paid ; nor the 
amount which he paid for repairs, & insurances.' — 


Haid waterworks " ; — Held : the rate 
for water supplied to any class of con- 
HumevB must bo au equal rate to all 
tnemboiH of sueh class & a bye-law pro- 
viding for a rate on eortain manufac- 
t Urol’S higher than that to be paid by 
others was illegal. — Hamilton City 
V. Hamilton Dibtilleby Co., Hamil- 
ton Cri'Y V. Hamilton Brewing 
ASSOCN. (1907), 38 S. C. R. 239.— CAN. 

o. Properly of Dominion Oorem- 
ment.] — Although hy the British North 
America Act, 1867, s. 125, & Cities & 
Towns Act (11. S. Q. 1909), art. 5729, 
property of the Dominion Govt. Is 
exempt from taxation, there is an 
implied obligation on the Dominion 
Govt, to make a fair & reasonable 
payment for water supplied by a city 
(U)uncil under the latter Act for use in a 
Dominion Govt, building. — Mints'I’ER 


OR Justice for Dominion of Canada 
V. Levis C!ity, [19191 A. C. 605. — CAN. 

p. Lidbilitv to special rate — As con’- 
dition precedent to turning on water — 
Mains already laid in street .] — Read 
V. Halifax Corpn., [19271 2 D. L. R. 
1016 ; 69 N. S. R. 377.— CAN. 

q. Buildings within 200 yards of 
main pipe.}-— ^Yory building, except 
churches, within two hundred yards of 
the main pipe of the co., & into which a 
service pipe has been introduced, Is 
liable to a water rate. — Pinbent 
(Collector op Water Assessments) 
V. Boyd & Co. (1864), 6 Nfld. L. R. 64. 
— NFLD. 

r. What are vacant lands.”] — Lands 
leased for building purposes & upon 
which building operations have com- 
menced are Rubjeot to assessment &; are 

1 not “vacant lands** within the Water 


Company *8 Acts. — Pinbent v. Prowsb 
(1881), 6 Nfld. L. R. 342.— NFLD. 

t. Lands outside special water 
supply district — Contract to call upon 
local authority to supply water when, 
needed.]— W klwooi) v. MiDLOTraAN 
County Council (1894), 22 R. (Ct. of 
Sess.) 66 ; 32 Sc. L. R. 74.— SOOT. 

a. Office forming separate part of 
disiillA^ premi9ea-~OMce sole part of 
premises supplied unth water — Whole 
premises entered in valuation-roll as 
unum quid.]— D istillers Co. v. Fife 
City (council, [1925] S. C. (H. L.) 
15.— SOOT. 

PART III. SECT. 2, SUB-SECT. 9. 

A. (b). 

b. ** Water supplied or ready to be 
aupjdied.*']— Defts. wore the owners 
of vacant land In the city of Windsor, 



Part III. — Powers, Duties and 

Smith v . Bibminoham Oobpn. (1883), 11 Q. B. D. : 
196 ; 62 L. J. M. C. 81 ; 19 L. T. 26 : 17 J. P. ' 
616 ; 31 W. B. 788, D. 0. 

AnmtaUon: — Mentd. ]^erott v. Cuckfleld Union AHkiint. 
Com. (1921), 125 L. T. 402. 

211, — - — — ^ Rack rent.] — By the 

tenna of its special Act a water co. were to supply 
water at certain rates on the “ fl.Tnmn.1 rack rent 
of the house ... if same be let at rack rent, & 
on the annual value if & while same is not let at 
r^k rent.” An owner & occupier contended that 
his house, not being let at an annual rack rent, the 
water rates payable by him ought to bo assessed 
according to the annual value ; & that the annual 
value was the net annual value, as distinguished 
from the gross value or gross estimated rental : — 
Held : the words in the sect. “ annual rack rent ” 
& ‘ ‘ annual value ’ ’ must be treated as equivalent ; 
that the legislature never intended to lay down two 
scales of charges, one for tenants of houses & the 
other for owner occupants ; & an owner occupying 
his own house must pay water rates upon the gross 
estimated rental, as distinguished from the net 
annual value. — Stevens v. Baenbt Gas & Water 
Co. (1888), 67 L. J. M. 0. 82 ; 30 W. R. 924 ; 62 
J. P. Jo. 276, D. C. 

Annotation .‘—Refd. Re Sawyer & WItliall, [1919] 2 Cli. 333. 

212. Annual value — How ascertained — Whether 
deduction for rates allowed.] — By Liverpool Cor- 
poration Waterworks Act, 1847, tlie rates at which 
water is to be supplied for domestic purposes, are 
to be assessed upon the “ annual value ” of the 
premises : & by Liverpool Corporation Water 
Works (Amendment) Act, 1860, it is enacted, that, 
if the owner of any dwelling-house the yearly rent 
or value whereof shall not amount to £13, or 
which, whatever may be the annual value thereof, 
shall be let to weekly or monthly tenants, or in 
separate apartments, shall be desirous of paying 
a reduced water rent by the year for same, whether 
occupied or not, the council may compound with 
such owner for the payment of the water rents 
payable by virtue of the Acts in respect of such 
dwelling-house at any sum not less than throe- 
fourths of the annual water rent for same ; & all 
such compositions shall be entered in the books of 
the council, & shall be recoverable in like manner 
as the rents & charges authorised by the Act are 
by law recoverable. By a composition paper, 
applt., as the owner of certain dwelling-houses 
let to weekly tenants, agreed with the corpn. to 
compound for the water rates, & in a schedule 
thereto stated the rental to be 4s. Odf. per week & 
3s. 6d. per week respectively. The composition 
paper contained a stipulation, that, “if at any 
time it should be ascertained tliat the rental of 
such houses was not truly & correctly set foith 
in the schedule, the corpn. might be at liberty to 
amend same by inserting therein the true & correct 
amounts of such rental,” & might recover against 
applt. the additional water rents due in respeci 
thereof. The rents of the houses were in poini 
of fact Gd. per week respectively more than the 
sums stated in the schedule, — applt. claiming tc 
deduct that sum in respect of poor & other rates 
which by agreement with the tenants were paid 
by him; — Held: (1) applt. was not entitled to 
make such deduction, but that the corpn. were 
entitled under the agreement to receive the com- 
position upon the amount of rent paid by ttn 

abutting on streets in wblob mglnH &; 
hydxoQM of pltfs. had been placed. 

Deft^had a waterworks system of their 
own sc did not uae that of pltfs., though 
they oQuld have done so had they 
wished. The ooznrs. impoaed a water 
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tenants ; (2) the production of the composition 
mper, & proof that no demand of water rates had 
)een made upon the tenants, was sufficient 
widenco that the composition had been made, 
without showing that any ent^ thereof had been 
made in the books of the council. — Rook v. Livbb- 
•ooL Corpn. (1859), 7 0. B. N. S. 240 ; 141 B. R. 
.108. 

ArmoiaHon : — Aa to (1) Distd. Sheffield Waterworks Ck). v, 
Bennett (1872). L. R. 7 Exoh. 409. 

213. .1 — Sheffield Water- 

works Co. V. Bennett, No. 209, ante, 

214. .] — Smith Birmingham 

Corpn., No. 210, ante. 

216. .] — By the Bury & District 

Joint Water Board Act, 1903, resps. were to 
supply water at specified rates, viz., “ where the 
annual rack rent or value of such house shall not 
ixceed £20, at a rate per cent, per annum not 
exceeding £10.” 

Applt. was the owner of three cottages let to 
tenants, & applt. paid all the rates on such 
cottages : — Held : in order to arrive at the 
“ annual rack rent or value,” upon which he was 
liable to pay the water rate, applt. was entitled to 
deduct the rates so paid by him. — Wilkinson v. 
Bury Water Board (1906), 92 L. T. 417 ; 09 
J. P. 214 ; 3 L. G. R. 716, D. C. 

216. Whether rateable value — Or gross 

estimated rental.] — By the special Act of a water 
co., which incorporated Waterworks Clauses Act, 
1847 (c. 17), save so far as the clauses or provisions 
thereof were expressly varied or excepted, the co. 
were obliged to supply water to the occupiers of 
dwelling-houses for domestic purposes at a rate 
not exceeding £6 per cent, per annum upon the 
annual “ rack rent or value ” of the premises 
supplied. It was further provided in a subse- 
quent sect, of the Act that the rate should be “ pay- 
able according to the annual value at which the 
premises were from time to time assessed to the 
poor rate if same were so assessed, or, if not, 
according to the net annual value of the premises.” 
By Waterworks Clauses Act, 1847 (c. 17), s. 68, 
“ the water rates, except as hereinafter & in the 
special Act mentioned, shall be payable according 
to the annual value of the tenement supplied with 
water ” ; — Held : the water rate charged by the 
co. must be calculated on the “ rateable value ” 
not on the “ gross estimated rental ” of the 
premises supplied with water. — Warrington 
Waterworks Co. v. Longshaw (1882), 9 Q. B. D. 
146 ; 61 L. J. Q. B. 498 ; 46 L. T. 816 ; 46 J. P. 
773; 31 W. R. 11, D. 0. 

Annotationa : — Apld. Dobbs v. Grand Junction Waterworks 
Co. (1882), 9 6. B. D. 151. Retd. Bristol Waterworks 
Co, V. Uren (1885), 15 Q. B. D. 637. 

217, ,] — A dwelling-house 

& garden in the occupation of the owner were 
assessed to the poor rate as follows : “ Gross 
estimated rental, £240 ; rateable value, £204.” 
It was proved that the value of the house 
without the garden would be 10 per cent, less, 
& that the owner contracted to pay Sc did pay 
£1 1.9. annually for the watering by means of a 
pipe & tap in the garden which surrounded the 
dwelling-house & was occupied & assessed 
therewith ; — Held : the words “ gross sum 
assessed to the poor rate ” meant the “ gross 
estimated rental,” & not “ rateable or net value ” ; 
& the water-rent was chargeable upon the gross 


rate for water supplied or ready to be 
supplied ” upon all lands In the city, 
based upon their assessed value, 
irrespective of the user or non-user of 
water : — Held ; this rate was, under 
37 Vlot. 0 . 79, SB. H, 12, validly im- 


posed. — C ity op Windsor v. Canadian 
Southern By. Co. (1893), 20 A. R. 
388.-0 AN. 

• 0. Population .] — Dublin Corpn. v. 
Bray Township Comrs., [19001 2 
I. R. 88.— IR. • 
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Sect. 2. — Supply of water by undertakers : Sub-sect, 
9, A. (b) & (c), & ^.] 

estimated rental of “ the premises,” including the 
pleasure gai'den occupied with the house, &> not 
merely upon the dwelling-house itself, the extra 
charge for the garden supply being for using a pipe 
& tap. — B ristol Waterworks Oo. v. Urbn, 
Uren V, Bristol Waterworks Co. (1886), 16 
Q. B. B. 637 ; 64 L. J. M. C. 97 ; 62 L. T. 666 ; 
49 J. P. 664, D, C. 


Annotations: — Oonid. Grand Junction Waterworks Co. e. 
Davies, [1897] 2 Q. B. 209. Apld. Wilkinson v. Bury 
Water Board (1906), 92 L. T. 417. Retd. Barnard Castle 
U. C. V. Wilson, I1902J 2 Ch. 746 ; South West Suburban 
Water Co. v. St. Marylebone Union, [1904] 2 K. B. 174 ; 
Chester Waterworks Co. v. Chester Union (1907), 

L. T. 666. 

218. .] — The special Act of 

a water co. incorporated Waterworks Clauses Act, 
1847 (c. 17), ” except where expressly varied by ” 
the special Act. Waterworks Clauses Act, 1847 
(o. 17), 8. 68, provides that the water rates, except 
as thereinafter & in the special Act mentioned, 
sha^ be payable according to the annual value, 
which has been held to mean the net annual 
value, of the tenement supplied with water. A 
sect, of the special Act provided that the co. 
should furnish water at rates not exceeding the 
yearly rates thereinafter specified, namely, where 
the gross estimated annual rental of the premises 
supiuied should not exceed a certain amount, at a 
rate per cent, per annum not exceeding an amount 
specified : — Held : by this sect, the rate per cent. 
per annum was to be calculated upon the gross 
estimated annual rental & Waterworks Clauses 
Act, 1847 (o. 17), B. 68, was expressly varied 
thereby, — Woking Water & Gas Co. v. Parker, 
[1916] 1 K. B. 473 ; 86 L. J. K. B. 876 ; 114 L. T. 
1207 ; 80 J. P. 188 ; 14 L. G. R. 372, D. C. 

219. Net annual value.] — A water 

co. by a special Act of 1826 were compellable to 
supply water to certain dwelling-houses in the 
metropolis for domestic purposes at certain rates 
per cent, per annum payable ” according to the 
actual amount of the rent where the same can be 
ascertained &; where same cannot be ascertained 
according to the actual amount or annual value 
upon which the assessment to the poor’s rate is 
computed in the parish or district where the house 
is situated.” By a special Act of 1862 the co. 
were compellable to furnish the water ” where the 
annual value of the dwelling-house or other place 
supplied shall not exceed £200 at a rate per cent. 
per annum on such value not exceeding £4 ; &- 
where such annual value shall exceed £200 at a 
rate per cent, per annum on such value not exceed- 
ing £3,” The occupier of one of the houses was 
lessee for a long term at a ground rent & paid no 
rent except the ground rent : — Held : whether the 
later Act repealed the provisions of the former 
or not the case must be dealt with under the later 
Act ; & the words ” annual value ” in the later 
Act meant ” net annual value ” aa defined in 
Parochial Assessments Act, 1836 (c. 96), s. 1. — 
Dobbs v. Grand Junction Waterworks Oo. 
(1883), 9 App. Gas. 49 ; 63 L. J. Q. B. 60 ; 49 
L. T. 641 ; 48 J. P. 6 ; 32 W. R. 433, H. L. 
Anrwi^^s : — ^Bxpld. Bristol Waterworks Co. v. Uren 

(1886), 16 Q. B. D. 637. Oonfd. West Middlesex Water- 
worka Co. v. Coleman, Colem^an_i). West AUddleBex Water- 

9. Distd. Smith v. 

Stevens e. Barnet 

Watson, [189^1 2' (J . W. 90.“‘ Consd.'^Soutii sSSto^eWre 
Watcrworkfl Co. v. Barrow (1897), 61 J. P. 661. Awd. 
Metroj^litan Water Board e. Streeton (1910), 102 L T. 

220. Snrdth Birra^lu^ Cor^. (1883),* 11 

KastlJbnd^ Waterworks Oo. 
(1886), 49 J. P. 452; Henderson v. Folkestone Water- 
works Co. (1886)*. 1 T. L. R. 328 ; Stevens B&hov 


9 Q. B. D. 442 ; Walker v. Brisl^ (1900), 69 
B. 876 ; Northampton Corpn. v. Ellen (1904 
71 ; Woking Gas & Water (Jo. v. Parker (1916 

ov . 1 . sr. 188. 

220 . Premises occupied for part of 

period — Whether deduction allowed.] — Smith v. 
Birmingham Corpn., No. 210, ante. 

221 . Minimum charge made.] — 

Colne Valley Water Co. v. Treharnb, No. 7, 
ante. 

222 . Enhanced value — Premium paid 

for lease of public-house.] — The co. supplied water 
for domestic purposes to a house occupied as a 
licensed pubhc-house. The co. contended that 
the annual value of the premises as a licensed 
public-house should be taken as the basis of the 
water rate payable in respect of such supply, & 
that therefore the fact of the premises being 
licensed, & a premium which had been paid for 
the lease of the premises as a public-house, ought 
to be taken into consideration in fixing the value. 
The occupier contended that such water-rate 
should be based upon the value of the premises 
for domestic purposes only : — Held : tue con- 
tention of the CO. was correct. — West Middlesex 
Waterworks Co. v. Coleman, Coleman v. 
West Middlesex Waterworks Co. (1886), 14 

! Q. B. D. 629 ; 64 L. J. M. C. 70 ; 62 L. T. 678 ; 
49 J. 1>. 341 ; 33 W. R. 649 ; 1 T. L. R. 294, D. C. 
Annotation : — Consd. Grand Junction Waterworks Co, v- 

Davies, [1897] 2 d. B. 209. 

223 . Annual value of whole premises — 

Dwelling house & garden.] — On an application, 
under Waterworks Clauses Act, 1847 (c. 17), s. 68, 
to determine a dispute as to the value of a tene- 
ment supplied with water, consisting of a dwelling- 
house & garden with outhouses, occupied as a 
residence, & comprising about half an acre, the 
justices found as a fact that a portion of the garden 
might be separately let, & being of opinion that, in 
arriving at the annual value of the tenement 
supplied with water, they had to determine what 
quantity of garden should reasonably go with the 
house, they held that the annual value was the 
value of the premises exclusive of such portion as 
might be separately let : — Held : the justices had 
no jurisdiction to exclude that portion of the 
garden, & the assessment must be raised to tlie 
annual value of the whole of the premises as 
occupied. — Grand Juncttion Waterworks Co. 
V. Davies, [1897] 2 Q. B. 209 ; 66 L. J. Q. B. 633 ; 
76 L. T. 833 ; 61 J. P. 484 ; 46 W. R. 687 ; 13 
T. L. R. 489 ; 41 Sol. Jo. 624, D. C. 

224 . Ambiguity in Act authorising 

rate — Construction In favour of consumer.] — If a 
statute which authorises a water company to 
charge its consumers with a water rate is ambi^ous 
with regard to the amount of rate to be charged, 
or the mode of assessing it, it must be construed 
in favour of the consumer & against the water co. 
— South Staffordshire Waterworks Co. v. 
Barrow (1897), 61 J. P. 661 ; 13 T. L. R. 649, 
C. A. 

Annotation : — Apld. Woking Water & Gas Co. v. Parker, 

[1916] 1 K. B. 473. 

225 . Provision for fixed scale for class — 

Water rate chargeable at maximum rate for class — 
Consumer not entitled to pay on annual value.] — 

A water co.’s statute bound the co. to supply 
water on request at the following rates : {infer 
alia) where the annual rack rent or value of 
premises is under £5, at a rate not exceeding 6s. ; 
where premises above £6 & under £16, at a rate 
not exceeding 15g. ; & so on with a scale up to an 
annual value of £100. By another sect, the water 
rates were to be payable according to the annual 
value at wh|ph the premises were assessed to the 


90 L. T. 
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poor rate. G.’s premises were assessed to the 
poor rate at £11, &; he claimed to pay a water 
rate of only 11s., & not 16s. as demanded : — Held : 
the water co. were entitled to demand the 
maximum rate for the class of houses under which 
G.’s came, & the justices were right in so deciding. 
— Gwatkin V. Chepstow Waterworks Co. (1861), 
26 J. P. 180. 

Dispute as to annual value — Determination 

of annual value condition precedent to recovery of 
charges.] — See Nos. 238-2io, 244, post, 

(c) Making of Rate, 

226. Power to make rate — Before completion of 
works.] — To an action of trespass for breaking & 
entering pltf.’s mill & taking his goods, defts. 
pleaded a justification under a local Act, that 
defts., as comrs. under the Act, completed one of 
three reservoirs mentioned therein ; that pltf.’s 
mill was benefited by the supply of water there- 
from ; that a certain rate was made, & that the 
trespass was committed & the goods were taken 
as a distress for non-payment of the rate. Pltf. 
replied, that only one reservoir had been completed. 
General demurrer. Sect. 86 enacted that no 
rate shall be levied or assessed under the provisions 
hereinbefore contained until the reservoirs shall be 
actually made & in use, & water supplied there- 
from ” ; — Held : upon the true construction of 
the Act, the completion of one reservoir entitled 
the comrs. to levy a rate on the class of persons 
mentioned in the Act actually benefited by it ; 
& therefore the plea was good. — Sidebottom v. 
Glossop Reservoirs Comrs. (1847), 1 Exch. 611 ; 
11 J. P. 669 ; 154 E, R. 260, Ex. Ch. 

227. Power to charge different rates — In different 
parts of district.] — The undertaking & powers of 
a water co. were by an Act of 1884 transferred to 
a municipal corpn. By s. 49 of the co.’s special 
Act passed in 1801, the co. were empowered to 
charge for a supply of water for domestic use rates 
“ not exceeding ” certain amoxmts gi’aduated 
according to the value of the premises, & by s. 69 
of the Act it was provided that “ the co. may from 
time to time supply any persons with water for any 
purpose for which such supply is required, for such 
remuneration, & upon sucli terms & conditions, 
as shall be agreed upon between the co. & the 
person desirous of such supply of water, under a 
special agreement.” By s. 36 of the before- 
mentioned Act of 1884, s. 49 of the Act of 1861 
was repealed, & the corpn. were empowered to 
‘‘ charge for the supply of water for domestic use 
to any dwelling-house a sum not exceeding 7^ per 
cent, per annum on the net rateable value of such 
dwelling-house, as ascertained by the valuation 
list in force at the commencement of the quarter 
during which the water rate becomes payable.” 
There was no express provision in either of the 
before-mentioned Acts requiring equality of rating 
in respect of the charge made for water to con- 
sumers. 

The corpn. charged to consumers in respect of 
water supply for domestic purposes in part of their 
district at the rate of 7i per cent. &. in the remainder 
of the district at the rate of 6 per cent, upon the 
ratable value of their respective dwelling-houses. 
In an action brought to recover the sum charged 
to a consumer for water at the higher rate : — 
Held : no implication arose from s. 36 of the Act 
of 1884 that the corpn. were bound to charge for 


water at an equal rate in the pound to all con- 
sumers, & therefore the fact that they had not 
done so was no defence to the action. — Northamp- 
ton Corpn. v. Ellen, L1904] 1 K. B. 299 ; 73 
L. J. K. B. 329 ; 90 L. T. 71 ; 68 J. P. 197 ; 62 
W. R. 306 ; 20 T. L. R. 168 ; 2 L. G. R. 473, C. A. 

228. Power to charge special rate — Supply of 
water outside borough but within limits of Act.] — 
Pltf. was the occupier of a house which was outside 
the limits of the borough of Plymouth, but was 
within the limits of water supply under the Ply- 
mouth Corporation Water & Markets Act, 1867, 
which Act incorporated the Waterworks Clauses 
Act, 1847 (c. 17), except where expressly excepted 
or varied by this Act.” Pltf. was supplied by 
defts. with water under the special Act, but having 
been compelled to pay a water rate in excess of 
the scale prescribed by sect. 22 of that Act, he 
sought to recover from defts. the difference 
between the two rates, contending that by Water- 
works Clauses Act, 1847 (c. 17), s. 53, & s. 22 of 
the special Act he was only liable to pay water 
rate in accordance with the scale laid down in 
the last-mentioned sect. : — Held : the action 
failed, as sect. 16 of the special Act, relating to 
supply beyond the borough of Plymouth, but 
within the limits of supply, varied tlie provisions 
of the Act of 1847, & applied so as to entitle pltf. 
to a supply of water only on the terms to bo 
agreed between him & the defts. — Pitts v, 
Plymouth Corpn., fl912] 3 K. B. 301 ; 81 L. J. 
K. B. 1240 ; 107 L. T. 526 ; 10 L. G. R. 312. 

B. Supply by Measure, 

229. Duty to supply by measure — “ Any con- 
sumer of water — Person actually consuming 
water.] — The words ” any consumer of water ” in 
sect. 41 of the New River Company’s Act, 1852 
(c. clx), mean not any person merely desirous of 
being a consumer, but a person who is actually 
consuming water or who at least is entitled to 
demand a supply for his consumption &; is taking 
the necessary steps to obtain it. — Cooke, Sons & 
Co. V. New River Governor & Co. (1889), 14 
App. Cas. 698 ; 69 L. J. Ch. 333 ; 61 L. T. 816 ; 64 
J. P. 260 ; 6 T. L. R. 726, H. L. 

Annotations : — Consd. Northern Theatres Co. v. Shlllito, 
[1925] 2 K. B. 100. Reid. South-West Suburban Water 
Co. V. St. Marylebone Union, [1904] 2 K. B. 174 ; Cheater 
Waterworks Co. v. Cheater Union Grdns. (1907), 96 
L. T. 666; Metropolitan Water Board v. Paine, [1907] 
1 K. B. 285 ; Wootton v. Bishop (1907), 96 L. T. 705 ; 
Bristol Qrdna. v. Bristol Waterworks Co., [1912] 1 Ch. 
846. 

230. Obligation to provide meter — Whether on 
undertakers or on consumer.] — The special Act of 
a water co. provided for the supply of water to 
the inhabitants of the district for ” family use ” 

certain rates calculated on the rental of the house 
supplied. The Act contained further provisions 
for the supply of water for schools, manufactories, 
etc., etc., & for other purposes than family con- 
sumption, & for baths, etc., & for the pur]poses of 
any trade or business whatsoever at certain rates 
per thousand gallons. The supply of water under 
these latter provisions having been held obligatory 
upon the co. unless prevented by causes beyond 
their control : — Held : (1) there being no provision 
in the special Act throwing upon the consumer the 
obligation of providing a meter to measure the 
water supplied for the purposes of a bath, no such 
obligation could bo implied from Waterworks 


f. Meter rate — Supply to putflio 
Aoiwc.] — Airdrie, Ooatbrioob 8c 
Djstrict Water Trustees d. Flana- 
gan (1906), 8 F. (Ct. of Sees.) 932 ; 43 
So. L. R. 422 ; 13 S. L. T. 880.-H5COT. 

• 4 A 2 


PART III. SECT. 2, SUB-SECT. 

A. (0). 

d. Power of public utility com- 
missionere,] — R. v. Milltown Uombs. 
(N. B.) (1919), 47 B. L. R. 219.— CAN. 


PART III. SECT. 2, SUB-SECT. 9.— B. 

•. Refusal to aUow water meter to be 
replaced — Whether restraining order 
continued .] — Dennis v. Halifax City 
(1^10), 9 E. L. R. 300.— CAN. 
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9, B, <&: C, (a) i.] 

Clauses Act, 1863 (c. 03), s. 14, incorporated with 
the special Act, which sect, provides that where 
the undertakers are authorised by the special Act 
to supply water by measure they may let for hire 
to any consumer of water so supplied any meter 
or instrument for measuring the quantity of water 
supplied. The occupier of a house within the 
district of the above-mentioned co. had a bath 
connected by means of a pipe with the house 
cistern, to which water was conveyed from the 
co.’s mains for “ family use.” The co. required 
him to put up a meter for the purpose of measuring 
the water used for the bath, but he refused to do 
BO. lie had paid to the co. in advance the proper 
amount in respect of the water supply ‘‘ for family 
use ” for the quarter ending the Sept. 29, but had 
not paid or tendered any sum in respect of the 
water supply to the bath during such period. The 
co. in consequence of his refusal to put up a meter 
or disconnect the bath, cut off the communication 
pipe from their main to his house upon Sept. 20. 
On Sept. 29, having cut off the pipe connecting 
the cistern with the bath, but not the waste or 
outlet pipe from the bath, he gave notice to the 
CO. of what ho had done, & paid to the co. in 
advance the proper amount for the supply of water 
for ” family use ” during the ensuing quarter, but 
did not restore the communication-pipe between 
the co.’s mains & his cistern. The co. refused to 
restore the supply on the ground that he had not 
cut off the waste-pipe from the bath, which he 
refused to do. The supply of water was not 
renewed till Nov. 4, when the co. restored the 
communication pipe under protest: — Held: 
(2) the the co. were not entitled to insist on the 
consumer’s providing a meter, (3) they were not 
liable to a penalty imder the Waterworks Clauses 
Act, 1847 (c. 17), 8. 43, for not supplying water 
during the period between Sept. 20 & 29, inasmuch 
as no payment or tender in respect of the water 
supply to the bath for such period had been made ; 
(4) the co. were liable to a penalty in respect of 
the period subsequent to Sept. 29 ; (6) they had no 
right to refuse the supply of water after that date, 
& they were not justified in cutting off the supply, 
& were, therefore, not entitled to require the 
consumer to renew the communication. — SuBi^- 
piELD Waterworks Co. v. Carter, Brooks v. 
Sheffield Waterworks Co., Sheffield Water- 
works Co. V, Brooks (1882), 8 Q. B. D. 632 ; 
61 L. J. M. C. 97 ; 46 J. P. 648 ; 30 W. R. 889, 
D. 0. 

Anrioiaiiom : — Ab to (1) Diltd. Sheffield Waterworks Co. v. 

Bingham (1883), 25 Cli. 1). 443. As to (5) Conad. South- 

West Suburban Water Co. v. Hardy (i913), 109 L. T. 

169, Oenerally, Be!d. Sliimson v. South Oxfordshire 

Water & Gas Co.. [1908] 1 K. B. 917. 

231. .] — The Sheffield Waterworks 

Co. claimed a declaration that they were not 
bound under their Acts of Parliament to supply 
water for private baths except upon the terms of 
the consumer providing at his own expense a 
meter or other automatic self -registering instrument 
for the accurate measurement of the water used. 
Deft, alleged that it was for the co. who supplied 
the water to measure the quantity to be paid for : — 
Held : upon the construction or the various Acts 
under which the proceedings of the co. were ref- 
lated, it was not correct to treat the co, as supjuy- 


ing the water to the consumer, but it was the con- 
sumer who was entitled to draw off from the main 
what water he required, & to fix pipes & apparatus 
at his own expense for the purpose of measuring 
the water so taken by him ; & such measurement 
could only be effected by some sufficient automatic 
self-registering meter or other instrument, or in 
some other equally accurate mode. — S h effield 
Waterworks Oo. v. Bingham (1883), 26 Oh. D. 
443 ; 62 L. J. Oh. 624 ; 48 L. T. 604. 

232. Power to make agreement — Fixing price.] — 
Southwark & Vauxhall Water Co. v. Dicken- 
son (1889), 6 T. L. R. 261, 0. A. 

.] — See, also, No. 170, ante. 

233. Power to make additional charges — Fixed 
baths.] — Sheffield Waterworks Co v. Bingham 
(1881), 26 Ch. D. 446, n., 0. A. 

Annotations • — ^Distd. Weaver v. Oardlll Corpn. (1883), 48 

L. T. 906. Refd. Walker v. Lambeth Waterworks Oo. 

(1894), 71 L. T. 75. 

234. .] — Sheffield Waterworks 

Co. V. Carter, Brooks v. Sheffield Waterworks 
Co., Sheffield Waterworks Co. v. Brooks, No. 
230, ante. 

235. .] — Defts., a waterworks co., 

were required by their special Act to supply water 
for domestic purposes to the inhabitants of the 
borough, at specified rates, it being also provided 
that a supply for domestic purposes should not 
include a supply for baths, washhouses, or public 
purposes, etc. Pltf. erected in his house a fixed 
bath connected with the water service. The co. 
demanded, in addition to the ordinary water rate, 
an extra charge for the supply to this bath, on the 
groimd that a supply for such a purpose was not 
a supply for domestic purposes within the meaning 
of the Act : — Held : the co. were not entitled to 
make such extra charge. — Weaver v. Cardiff 
Corpn. (1883), 48 L. T. 906 ; 47 J. P. 599. 
Annotations : — Apld. Walker r. Lambeth Waterworks Co. 

(1894), 63 L. J. Ch. 874. Befd. Barnard Castle U. C. v. 

Wilson, [19011 2 Ch. 813. 

236. .] — East London Waterworks 

Co. V. Foulkes (1892), 37 Sol. Jo. 29. 

237. For water closets “ beyond the first** — 

Water closets connected with drainage system — No 
water supply laid on or flushing apparatus.] — A 
waterworks Act, s. 33, provided : ” The co. may 
charge in any one year ... in respect of every 
water closet beyond the first ... in or belonging 
to any private dwelling-house the siun of five 
shillings ” : — Held : a closet ” beyond the first *’ 
connected with the drainage system of the 
premises where the closet was situate, & so with 
a sewer of an urban district council so con- 
structed as to require fiushing with water lyhen 
used, but without any water supply laid on or 
flushing apparatus, was not a water closet within 
the sect. — Roberts v. South Essex Waterworks 
Co. (1903), 67 J. P. 404 ; 1 L. G. R. 719, D. 0. 

C. Recovery of Rates and Charges, 

(a) Legal Proceedings, 
i. Action. 

See Waterworks Clauses Act, 1847 (c. 17), s. 74 ; 
Waterworks Clauses Act, 1863 (c. 93), s. 21. 

238. Dispute as to annual value— Necessity for 
decision of Justices — Before bringing action for 
recovery of rate.] — Waterworks Clauses Act, 1847 
(c. 17), s. 68, enacts that the water rate shall be pay- 
able according to the “ annual value ’* of the tene- 
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0 . U) 1 . 

g. moht of xjoatsr company to apply 
to court — For declaration that land 
of deft, is charged ^ioith UTnount due,] 


— ^Where rates have become due or 
payable under Water Acts, the Water 
Trust is entitled to apply to the ot. 
for an order under Act, 1661, s. 69, 
declaring that the land in respect of 


which the rates were made should 
stand chained with the payment of 
such rates & the ct. may further order 
that accounts be taken to ascertain 
the amount due & may direot that In 
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ment supplied with water, & that, “ if any dispute 
arise as to such value, the same shall be determined 
by two justices.” This Act incorporates Railways 
Clauses Consolidation Act, 1846 (c. 20), ss. 140 & 
142, of which mve the mode of procedure before 
the justices. By New River Company’s Act, 
1852 (c. clx), s. 46, which incorporates Waterworks 
Clauses Act, 1847 (c. 17), it is enacted that 
” nothing in this Act or any Act incorporated 
herewith contained shall prevent the co. from 
recovering any sum of money not exceeding £50, 
which shall be due to them for water rates or rents, 
or for damages, costs, or expenses, by action or 
proceeding in such manner as is by law provided 
for the recovery of debts not exceeding £60 ” : — 
Held : where a bond fide dispute arises as to the 
” annual value,” the co. must, before they can 
sue for the rate under sect. 46 of the special Act, 
obtain a decision of justices on that dispute, under 
sect. 68 of the general Act. — New River Co. v, 
Mather (1875), L. R. 10 C. P. 442 ; 44 L. J. M. C. 
105 ; 32 L. T. 668 ; 39 J. P. 614. 

Annotations : — Consd. Hayward v. East London Water- 
works Co. (1884), 28 Ch. 1). 138. Refd. Lea v. Aber- 
gavenny Improvement Comrs. (1886), 10 (j|. B. D. 18. 

239. Minimum charge made.] — 

Colne Valley Water Co. v. Trehaiine, No. 7, 
ante. 

240. .] — (1) A water rate of 

£8 16s. 4d. for one quarter’s rate in respect of 
certain houses, was demanded by defts., the 
sanitary authority, & paid by pltf., such sum being 
6 per cent, on the ‘‘ gross rental ” of the houses. 
After this payment, defts, altered their basis of 
assessment, from ” gross rental ” to ” rateable 
value ” as the proper basis of assessment they being 
entitled to charge 6 per cent, on the ” annual 
value.” If the rate had been calculated on the 
” rateable value ” it would have been £7 3.9. lOd. 
Pltf. brought an action in a county ct. to recover 
the overcharge £1 11.9. 6d,,the difference between 
these two sums, as being money paid under 
compulsion. 

There was no power to distrain for these rates, 
except when they did not exceed £1 a quarter, 
which did not apply to the present case, but defts. 
had the power to cut off the water supply on non- 
payment of the rate. Defts. had not cut off the 
water <& had not threatened to do so, nor had they 
taken any legal proceedings for the recovery of 
the rate. 

The county ct. judge hold the payment to be 
a compulsory one, as defts. had the power to cut 
off the water, & gave judgment for pltf. : — Held : 
the payment was a voluntary payment, & could 
not be recovered back. 

(2) Sect. 6 of Burnley Borough Improvement 
Act, 1883, coming under the heading. Part II. 
Water, provides : ” The following Acts & parts 
of Acts, so far as they are applicable & not incon- 
sistent with this Act, shall be incorporated with & 
form part of this Act, that is to say, Waterworks 
Clauses Acts, 1847 (c. 17) & 1863 (c. 43), except the 
provisions thereof with respect to the amount 
of profit to be received by the undertakei*s when the 
waterworks are carried on for their benefit.” 


The Waterworks Clauses Act, 1847 (c. 17), 
provides ; & with respect to the payment & 

recovery of water rates, be it enacted as follows.” 
Then comes sect. 68 which provides that the rates 
are to be paid according to the annual value, 
& if any dispute arise as to such value the same 
shall be determined by two justices : — Held : 
sect. 68 of Waterworks (Jlauses Act, 1847 (c. 17), 
was not incorporated in Burnley Borough Improve- 
ment Acts, & the settlement by two justices of a 
dispute as to value was therefore not a condition 
precedent to pltf.’s right of action. — Slater v. 
Burnley Corpn. (1888), 69 L. T. 636 ; 53 J. P. 
70 ; .36 W. R. 831 ; 4 T. L. R. 642, D. C. 

Annotaiions ■ — Folld. Slater v. Burnley Corpn. (No. 2) (1889), 
53 J. P. 535. Refd. Meadows v. Grand .T unction water- 
works Co. (1905), 69 J. P. 255. 

241. Whether undertakers must cut off water — 
Before bringing action for recovery of rate.] — It is not 
necessary, before water rates can be recovered under 
Waterworks Clauses Act, 1 847 (c. 17), s. 74, that the 
power of cutting off the water conferred by that 
sect, on the undertakers should have been exercised. 
- R. V. Hutton, Ex p. Metropolitan Water 
Board, [1907] 2 K. B. 578 ; 76 L. .T. K. B. 1001 ; 
97 L. T. 400 ; 71 .1. P. 424 ; 23 T. D. R. 042 ; 6 
L. G. R. 014, D. (\ 

242. Against whom action may be brought — 
Purchaser of dwelling-house — Arrears due before 
date of purchase.] — The effect of Water Companies 
(Regulation of Powers) Act, 1887 (c. 21), s. 4, is 
that a purchaser of the freehold of a dwelling- 
house is liable to a personal action at the suit of 
the waterworks co. to recover arrears of water rate 
which accrued due before the date of the purchase. 
— East London Waterworks Co. v, Keller- 
man, [1802] 2 Q. B. 72 ; 67 L. T. 319 ; 66 J. P. 
773 ; 8 T. L. R. 556, D. C. 

Annotational : -Refd. Metropolitan Water Board v. Brooks, 
(1910) 2 K. B. 134 ; Metropolitan Water Board v. Bibbey, 
(1911] 2 K. B. 74 ; Metropolitan Water Board r. Bunn, 
(1913] 3 K. B. 181. 

243. Time for bringing action.] — By the joint 
operation of Waterworks Clauses Act, 1847 (c. 17), 
as. 74 & 85, Railways Clauses Consolidation Act, 
1845 (c. 20), s. 145, & Summary Jurisdiction Act, 
1848 (c. 43), s. 11 , if any person liable to pay water 
rate neglect to pay the same, the undertakers may 
recover the rate if less than £20 by summary 
proceeding before two justices within six calendar 
months from the time when the matter of com- 
plaint arose. 

By Waterworks Clauses Act, 1863 (c. 43), s. 21, 
if any person neglects to pay to the undertakers any 
rate due to them, they may recover the same in 
any ct. of competent jurisdiction, Sc this remedy 
is to bo in addition to their other remedies for the 
recovery thereof. 

Water rates to an amount less than £20 became 
due & payable to undertakers whose special 
Act incorporated Waterworks Clauses Act, 1847 
(c. 17), & 1863 (c. 93). More than six months 
after the date when the rates accrued due the 
undertakers brought an action in the county ct., 
as being a ct. of competent jurisdiction to recover 
tliom : — Held : the remedy in the ct. of competent 
jurisdiction was not subject to the six months’ 


the event of such amount not being 
paid within a time to be named In the 
order such land be sold for the payment 
of the amount so found due. Such an 
order may bo made notwithstanding 
the fact that no demand for payment 
has been made under sect. 60 of tho 
Act. — Ben ALLA Waterworks Trust 
V . Swain (1900), 26 V. L. R. 449.— 
AUS. 

h. Right to prove for taxes dt waier 
rate — On liquidation of company .] — 


The right to prove a claim for taxes 
against an incorporated co. In liquida- 
tion depends upon the right to maintain 
an action therefor, which right of 
action only exists when tho taxes can- 
not be recovered in any special manner 
provided for by Assossmeut Act, as, 
for example, by distress, or sale of the 
land. — Re Ottawa Porcelain & 
Carbon Co., Ltd, (1900), 31 O. R. 
679.— CAN. 

•k. Action for use of hydrants 


according to agreemmt — Validity of 
defence that agreement not carried om.}~ 
Canadian Electrio Co. v. Perth 
(1912), 22 O. W. R. 319 ; 3 O. W. N. 
1449 ; 3 D. L. R. 884.— CAN. 

1. Right of ratepayer to set up 
absence of seal — Where corporation 
obtains benefit of supply of water 
(hiring emergency/.] —Wright v. Ottawa 
(jity & Ottawa Dairy Co. (1914), 
7 0. W. N. 151 ; 19 D. L. R. 722.— 
CAN. • 
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Water Supply. 


Sect. 2. — Supply of water hy undertakers : Sub-sect. 

9, C. {a)%.t ii> & iii‘i (&) (c) / sub-sect. 10. ] 

limitation to which summary proceedings before 
justices would have been subject. — ^Metropolitan 
Water Board v. Bunn, [1913] 3 K. B. 181 ; 82 
L. J. K. B. 1024; 109 L. T* 132 ; 77 J. P. 353 ; 

29 T. L. R. 688 ; 67 Sol. Jo. 626 ; 11 L. G. R. 891, 
C. A. 

ii. Summary Proceedings, 

See Waterworks Clauses Act, 1847 (o. 17), 
ss. 74, 85. 

244. Summons before Justices to enforce pay- 
ment of rate — Power of Justices to determine annual 

rate.] — Upon the hearing before justices of a 
summons to enforce payment of a water rate 
made under a local Act incorporating Waterworks 
Clauses Act, 1847 (c. 17), the justices have power, 
under sect. 68 of that Act, to determine a dispute 
as to the annual value of the premises rated. It 
is not necessary to their jurisdiction before making 
an order for payment of the rate upon such 
summons that the dispute should have been 
previously determined in a separate proceeding 
before justices. — Lea v. Abergavenny Improve- 
ment CoMRS. (1886), 16 Q. B. D. 18 ; 65 L. J. M. C. 
26 ; 53 L. T. 728 ; 60 J. P. 166 ; 34 W. R. 105. 

245. Necessity for demand — Before Issue 

of summons.] — Where a summons has been taken 
out for arrears of water rate under Waterworks 
Clauses Act, 1847 (c. 17), s. 45, & Railway Clauses 
Act, 1845 (c. 20), s. 140, it is not a condition 
precedent to the jurisdiction of the justices to 
make an order for payment, that a demand should 
have been made for the amount before the issue 
of the summons. — East London Waterworks 
Co. V. Kyffin, [1895] 1 Q. B. 65 ; 64 L. J. M. C. 
32 ; 71 L. T. 616 ; 69 J. P. 405 ; 15 R. 38, D. C. 
ArmotcUiona ; — Consd. Elliott v. Russell, fl902] 2 K. B. 

748. Reid. R. V. Hutt4)n, Ex p. Metropolitan Water 

Board (1907), 76 L. J. K. B. 1001. 

246. Necessity to cut off supply of water — 

Before taking proceedings.] — R. v, Hutton, Ex p. 
Metropolitan Water Board, No. 241, ante. 

247. Time for bringing proceedings.] — Sum- 
mary Jurisdiction Act, 1848 (c. 43), s. 43, which 
limits the time for making a complaint to six 
months from the time when the matter of such 
complaint arose, applies to the hearing of a sum- 
mons before justices for arrears of water rate under 
Waterworks Clauses Act, 1847 (c. 17), s. 86. 

When the sum claimed accrued due more than 
six months before the date of the summons, the 
justices have no jurisdiction in the matter. — 
East London Waterworks Co. v . Charles, 
[1894] 2 Q. B. 730 ; 63 L. J. M. C. 209 ; 71 L. T. 
200 ; 68 J. P. 764 ; 42 W. R. 702 ; 10 T. L. R. 
593 ; 38 Sol. Jo. 666 ; 10 R. 436, D. C. 
Annotations: — Consd. Elliott v. Russell, [1902] 2 K. B. 

748. Refd. R. V. Hutton, Ex p. Metropolitan Water 

Board, [1907] 2 K. B. 578. Mentd. Ashby De-la-Zouoh 

Grdns. v. Summers, [1928] 2 K. B. 397. 

248. Costs — Discretion of Justices.] — By s. 37 
of Ruabon Water Act, 1870 (c. Ivii), which incor- 
porates Waterworks Clauses Acts, 1847 (c. 117), 
& 1863 (c. 93), when a person neglects to pay a 
rate due to the water co., the latter may recover 
the same, with full costs of suit, in any ct. of com- 


petent jurisdiction ; & by s. 88, after a defaulter 
has been summoned, water rates & costs ordered to 
be paid may be recovered by distress. Upon a 
summons before justices for payment of a water 
rate : — Held : the justices were not bound, on 
making an order for payment of the rate, to order 
the defaulter to pay the costs, but they had a 
discretion in the matter. — R uabon Water Co. v. 

‘ Evans (1906), 22 T. L. R. 641, D. 0. 

iii. Distress. 

See Distress, Vol. XVIII., p. 417, Nos. 1660. 
1662. 

(6) Cutting off Supply. 

See Waterworks Clauses Act, 1847 (c. 17), s. 74. 
240. When permissible — Arrears due from pre- 
vious occupier.] — A tenant of premises supplied by 
a CO. with water having failed to pay the water 
rate, the co., under the powers conferred upon 
them by Waterworks Clauses Act, 1847 (c. 17), 
8. 74, severed the communication with their main 
pipes. A subsequent tenant demanded a supply 
of water for the same premises, tendering to the 
co. the current quarter’s rate & the estimated 
expense of restoring the communication, but the 
co. refused to supply the water until the arrears due 
from the former tenant were paid. A magistrate 
having convicted the co. under Waterworks 
Clauses Act (c. 17), s. 43, for such refusal : — Held : 
although the co. were not warranted in refusing 
to supply water to the incoming tenant until the 
arrears duo to them as above stated were paid, 
they could not be made liable to the penalties 
imposed by sect. 43 until he himself had restored 
the communication with their main pipes. — 
Sheffield Waterworks Co. v. Wilkinson, 
Sheffield Waterworks Co. v. Corbidgb (1879), 
4 C. P. D. 410 ; 48 L. J. M. 0. 146 ; 41 L. T. 254 ; 
43 J. P. 703. 

Annotations: — Distd. Sheflaeld Waterworks Co. v. Carter, 
Same v. Brooks (1882), 8 0. B. 1). 632 ; Simpson v. South 
Oxfordshire Water & Gas Co., [1908] 1 K. B. 917. Refd. 
East London Waterworks Co. v. Kellerman (1892), 8 
T. L. R. 656 ; Floyd v. Lyons (1897). 76 L. T. 251 ; 
Grand Junction Waterworks Co. v. Rodocanachl, [1904] 
2 K. B. 230 ; Colne Valley Water Co. v. Hall (1907), 96 
L. T. 395 ; South-West Suburban Water Co. v. Hardy 
(1913), 109 L. T. 169. 

2B0. Failure to tender payment In advance 

— For separate supply for fixed bath.] — Sheffield 
Waterworks Co. v. Carter, Brooks v. Sheffield 
Waterworks Co., Sheffield Waterworks Co. 
V. Brooks, No. 230, ante. 

251. Dispute as to annual value — Necessity 

for determination by Justices.] — Although the 
statutory remedy provided by Waterworks Clauses 
' Act, 1847 (c. 17), 8. 68, for the settlement by 
two justices of disputes as to the annual value of 
a tenement supplied with water, & the special 
remedy by penalties given by sect. 43 against a 
co. for withholding water, have not ousted the 
general jurisdiction to restrain the co. by injunction 
from cutting off the supply of water pending pro- 
ceedings for settling a dispute as to value, such 
injunction will not be granted on the application 
of an owner or occupier who will not undertake to 
commence proceedings with due speed before the 
justices under sect. 68. — Hayward v. East London 
Waterworks Co. (1884), 28 Oh. D. 188 ; 64 
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C. (b). 

m. When permissible — Claim against 
former owner of buildings .] — McLean 

V. DuBBo Municipal Council (1910), 
10 8. R. N. S. W. 911 ; 28 N. S. 

W. N. 1.— AUS. 


-.] — Og appeal from a 


jnd^ent In pltf.'e favour In an action 
to restrain the city of S. from shutting 
off the water supply from buildings in 
said city, on land owned by pltf., It 
appeared that the building in question 
was purchased by pltf. at sheriff's sale 
8c the claim of the city was against a 
former owner for water rates due by 


him Sc unpaid : — Held : the city had 
no statutory lien for the impaid rates & 
no authority to make the byelaw imder 
which It proceeded, & was not war- 
ranted in refusing to supply water to 
pltf. unless the amount due by the 
previous owner was paid, Sc the case 
was one tn which injunction was the 
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L. J. Oh. 623 ; 62 L. T. 176 ; 40 J. P. 462 ; 1 
T. L. R. 60. 

Annotations :~-llllentd. Younff v. Thomas (1802), 40 W. R. 

408 ; Stevens v. Oho wn, Stevens e. Clark, flOOl] 1 Oh. 

894 ; Pana«otle e. S.S. Pontlao, [1012] 1 K. B. 74. 

252. .] — A^ere a dispute has 

arisen as to the amount of the water rate payable 
by an occupier of premises to a water co., whose 
special Act incorporated the Waterworks Clauses 
Act, 1847 (c. 17), the determination of the annual 
value of the premises supplied by two justices, 
under sect. 68 of the Act of 1847, is a condition 
precedent to the right of the occupier to sue the 
CO, for cutting off the water, & for the amount 
alleged to have been paid in excess. — Whiting v. 
Bast London Waterworks Co. (1884), Cab. & 
El. 331. 

253. Tenant refusing to quit — Supply cut 

off on landlord's request.] — P.’s landlord had 
agreed to pay water rate, & had duly paid it, when 
P. received notice to quit. P. refused to quit, & 
the landlord requested the C. waterworks co. to 
cut off the wal^r, which they did without any 
notice to P. : — Held : the magistrate was wrong 
in holding that the co. had acted in contravention 
of Water Companies (Regulation of Powers) Act, 
1887 (c. 21), 8. 4. — Chelsea Waterworks Co. v. 
Patjlet (1888), 62 J. P. 724 ; 4 T. L. R. 239, D. C. 

254. Where owner liable instead of occupier 

— House becoming empty.] — By Water Companies 
(Regulation of Powers) Act, 1887 (c. 21), s. 4, 
“ W^erc the owner <fe not the occupier is liable by 
law ... to the payment of the water rate in 
respect of any dwelling-house ... no water co. 
shall cut off the water supplv for non-payment of 
the water rate ” ; — Held : the words “ is liable ” 
refer to a liability at the date when the water rate 
became due, & provided that there was at that 
date an occupier other than the owner, & the 
owner & not the occupier was liable for the pay- 
ment of that rate, the sect, prohibit/ed the water 
co. from cutting off the supply for non-payment 
of the rate even after the occupier had given up 
possession & the premises had become vacant. — 
Metropolitan Water Board v. Bibbey, [1911] 
2 K. B. 74 ; 80 L. J. K. B. 977 ; 104 L. T. 812 ; 
75 J. P. 322 ; 9 L. G. R. 531, D. C. 

Whether condition precedent to taking legal pro- 
ceedings.] — See No. 241, ante. 

Liability of undertakers for wrongfully cutting off 
supply.] — See Sect. 2, sub-sect. 6, ante, 

(c) Overpayments, 

255. Whether recoverable — Rate leviable by 
instalments — Reduction in rateable value — Right 
to deduct overpayment from subsequent instal- 
ments.] — Resps. were summoned for non-payment 
of the balance of the third instalment of general 
district & water rates and special rates in the 
nature of general district rates leviable by s. 75 
of a corpn. Act which provided that the corpn. 
may levy any rate by any number of instalments, 
& that all the powers of the corpn. for recovering 
any such rate shall apply to each instalment 
thereof, as if the same were a separate rate. After 
the payment of the first & second instalments the 
valuation list was, on notice of objection by resps., 
amended by reducing both the gross estimated 
rental Sc the rateable value, & the rates were 
altered accordingly. When a demand -was made 
upon resps. for payment of the amount claimed to 
be payable in respect of the third instalment & 


calculated upon the reduced rateable value, resps. 
claimed to be entitled to deduct from the third 
instalment the difference between the sums paid 
by the resps. in respect of the first & second 
instalments & the sums which would have been 
payable in respect of the first & second instal- 
ments if they had been calculated upon the reduced 
rateable value : — Held : the four instalments were 
not four separate rates but four instalments of 
one rate, & resps. were entitled to make the deduc- 
tion claimed. — Hastings Corpn. v. Queen’s 
Hotel Co. Hastings, Ltd. (1907), 07 L. T. 310 ; 
71 J. P. 369 ; 5 L. G. R. 1158 ; 2 Konst. Rat. App. 
620, D. C. 

Payment under mistake of law.] — See 

Mistake, Vol. XXXV., pp. 152, 153, 159, Nos. 
490, 552-554. 

Payment under mistake of fact.] — See 

Mistake, Vol. XXXV., p. 151, No. 484. 


Rub-sect. 10. — Offences. 

See Waterworks Clauses Act, 1847 (c. 17), 
88. 54-60 ; Waterworks Clauses Act, 1863 (c. 93), 
88. 16-20. 

256. Wrongful taking — From unoccupied house.] 

— Resp., a child of fourteen years of age, was 
charged with unlawfully taking water from an 
unoccupied house at H., such water bein^ alleged 
to belong to the appellant company. The informa- 
tion was laid under Waterworks Clauses Act, 
1847 (c. 17), s. 59, but the stipendiary magistrate 
for S., before whom the case was brought, dis- 
missed it on the ground that the alleged offence 
did not come within sect. 59. The water co. 
appealed : — Held : the magistrate was right in 
dismissing the charge, for sect. 69, under which it 
was laid, provided no penalty for the taking of 
water from an unoccupied house. — Piercy v. 
Pope (1881), 45 L. T. 477 ; 46 J. P. 102 ; 30 W. R. 
00, D. C. 

257. Wrongful user — Using water for flushing 
purposes — Water already used for ordinary domestic 
purposes.] — Evans v, Gornall (1892), 8 T. L. R, 
602, D. 6. 

258. Use of water for other than agreed 

purposes.] — By an agreement made between the 
T. district council & the W. G. Water co., the co. 
covenanted to supply water sufficient for purposes 
of domestic use & the washing of carts, as well as 
in the case of fire, but not for street watering or 
sewer flusliing purposes. Resps. were ratepayers 
of T. & used the water for trade purposes : — 
Held : they had been guilty of an offence within 
Waterworks Clauses Act, 1863 (c. 93), s. 18. — 
Andrews v, Witts & Holly (1901), 84 L. T, 124 ; 
65 J. P. 281 ; 46 Sol. Jo. 278 ; 19 Cox, C. C. 633, 
D. C. 

Annotation : — Refd. Metropolitan Water Board v. Johnson 

(1913), 77 J. r. 384. 

259. Use of water for other than domestic 

purposes — Use of water for washing yard & cart.] — 
(1) A dairyman using water supplied by a water 
CO. for washing a milk fioat or cart, used by him 
in his business uses the water for “ other than 
domestic purposes ” within Waterworks Clauses 
Act, 1863 (c. 93), s. 18. 

(2) Using the water for washing a yard used 
for a trade & made dirty by such trade is using 
the water for a trade purpose. 


proper remedy. — BtmoHELL v. Sydney 
Corpn. [1927] 1 D. L. U. 486 ; 59 
N. 8. R. 94.— CAN. 
o. Supplv of water to Owem^ 


mmt buildings by local auihority — 
Faulty meter — Refusal to pay for water 
not consumed.]— ti, v. Napier Corpn. 
^(1907), 26 N. Z. L. R. 917.— N.Z. 


PART III. SECT. 2, SUB-SECT. 10. 

p. Wasting water by leaving tap 
open .] — A person who being connected 
with a wate^ authority’s works & 
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Sect. 2 . — Supply of water by undertakers : Sub-seda, I 
lOcfcn. S ect 3: Sub^s ect. 1. ] 

(3) The fixing of a tempora^ hose pipe to a 
service or communication pipe without the 
consent of the water co. is an offence under sect. 19 
of Waterworks Clauses Act, 1803 (c. 93), &: is in 
the same position as a permanent fixing ; & it 
makes no difference that the water is used for a 
domestic purpose. — Cambridge University & 
Town Waterworks Co. v, Hancock (1910), 103 
Ji. T. 502 ; 74 J. P. 477 ; 8 L. G. B. 1018, D. C. 

260. Alteration o! apparatus — Affixing stop tap 
in service pipe.] — Williams v, Llandudno Dis- 
trict Council (1897), 14 T. L. R. 18 ; 42 Sol. Jo. 
34, D. C. 

261. Affixing hose pipe to tap.] — Cam- 

bridge University & Town Waterworks Co. 

V. Hancock, No. 259, ante. 

262. Failure to provide apparatus for regulating 
supply — What is apparatus for regulating supply — 
Screw-down stop value.] — By a local Waterworks 
Act, passed in 1858, it was provided that, for the 
purpose of preventing waste of the water, all 
persons supplied with water by the waterworks 
co. should provide “ proper ball or stop cocks 
or other necessary apparatus for regulating 
such supply,” & that in case any such person 
neglected to provide such apparatus after being 
required to do so, the co. might cut off the water 
from his premises. At the date of that Act the 
supply of water provided by the co. was inter- 
mittent. By another Act, passed in 1888, the co. 
were required to provide a constant supply of 
water. It then, for the first time, became neces- 
sary for the prevention of waste, that a system 
should be adopted of inserting in each communica- 
tion pipe an apparatus, called a screw-down valve, 
whereby the water could be shut off from any 
premises in which there were indications of the 
water being permitted to run to waste ; — Held : 
such a screw-down valve was not an apparatus for 
regulating the supply within the meaning of the 
former Act, & the co. could not justify cutting off 
the water from the premises of a person who 
neglected to comply with a notice requiring him 
to insert such a valve in his communication pipe. — 
Ward v. Folkestone Waterworks Co. (1890), 
24 Q. B. D. 334 ; 59 L. J, M. C. 05 ; 62 L. T. 321 ; 
64 J. P. 628 ; 38 W. B. 426, D. C. 

263. Liability — Liability of master for acts of 
servant.] — West Middlesex Waterworks Co. 
V. SuwBRKROP, No. 128, ante. 

264. Wrongful taking.] — Applt.’s 

servant, who was driving a steam wagon belong- 
ing to applt., drew water for the wagon in the 
course of his employment from a street hydrant 
communicating with a water main belonging to a 
city corpn., who were the undertakers under 
Water Works Clauses Act, 1847 (c. 17), which 
was in force in the city. Applt., who was a 
carrier, had not agreed to be supplied with water 
by the undertakers, whose practice was to grant 
annual permits to take water for steam wagons on 
payment, each permit being attached to a par- 
ticular wagon & being available for any employee 
of the owner of the wagon. Applt. was summoned 
for unlawfully taking water for the wagon, con- 
trary to sect. 69 of the Act. The justices con- 
victed applt. on the ground that he was liable for 


the act of his servant : — Held : as the act of 
applt.’s servant was done within the scope of the 
servant’s employment, applt. was criminally liable 
under the sect, in respect thereof. — Burns v, 
Scholfield (1922), 128 L. T. 382 ; 87 J. P. 64 ; 
21 L. O. R. 39 ; 27 Cox, C. C. 378, D. 0. 

266, Owner liable to pay water rates — 

House In occupation of tenant.] — By the pro- 
visions of a water co.’s special Act, if ” any person 
sullied with water ” by the co. negligently 
suffered the water so supplied to him to be wasted 
he was liable to a penalty : — Held : where a house 
was let to a tenant at a rent not exceeding £10, 
so that the owner was liable under Waterworks 
Clauses Act, 1847 (c. 17), s. 72, to pay the water 
rates instead of the occupier, the owner was a 
” person supplied with water ” within the meaning 
of the special Act, & was under a duty to take care 
that the water supplied was not wasted. — Brock 
V. Harrison, [1899] 1 Q. B. 958 ; 68 L. J. Q. B. 
730 ; 80 L. T. 568 ; 63 J. P. 466 ; 47 W. B. 641 ; 
43 Sol. Jo. 457 ; 19 Cox, 0. C. 298, D. C. 

Whether water subject of larceny at common 
law.] — See Criminal Law, Vol. XV., p. 911, No. 
10020. 

Offences within jurisdiction of Metropolitan 
Water Board.] — See Part V., Sect. 4, post. 


Sub-sect. 11. — Recovery of Damages and 
Penalties. 

See Waterworks Clauses Act, 1847 (c. 17), s. 86. 

Failure to supply water.] — Src Part HI., Sect. 2, 
sub-sect. 5, ante. 

For fire plugs.] — See Part III., Sect. 2, 

sub-sect. 4, ante. 

Wrongfully cutting off supply.] — See Part III., 
Sort. 2. sub-sect. 9, C. (6), ante. 

Recovery of rates & charges.] — See Part III., 
Sect. 2, sub-sect. 9, C., ante. 


Sect. 8. -LIABILITY FOR DEFECTIVE WORK IN 
STREETS. 

Sub-sect. 1. — In General. 

See Waterworks Clauses Act, 1847 (c. 17), ss. 28- 
34. 

266. Liability to action for damages — Personal 
Injury — Pipes laid negligently.] — An action on the 
case may be maintained against an incorporated 
waterworks co., where workmen employed by 
persons who contract with the co. to lay down 
pipes for conducting water through a public street 
do the work in a negligent manner, whereby an 
individual passing along the street receives an 
injury. — Matthews v. West London Water 
Works Co. (1813), 3 Camp. 403 ; 170 E. R. 1426, 
N. P. 

Annotations : — Ckinsd. Ororton v. Frooman (1862), 11 C. B. 

867. Be!d. HaU v. Smith (1824), 2 Bing. 156 ; Rapson 

V. Cubltt (1842), 9 M. & W. 710. 

267. Loss by contractor.] — (1) Defts., a 

waterworks co., under their Act laid down one of 
their mains along & under a turnpike road, made 
under an Act which declared the soil to be in the 
owners of the adjoining land, subject only to the 
right to use & maintain the road. K. was owner 


having permlBBlon to use water, wilfully 
pormlts water to run to waste may be 
eon vlctod of an offence . W ator Autho - 
rltlee Act, 1891, s. 91. — Ranson v. 
Stkwabt, [1902] St. R. Qd. 15.— 
AUS. 

q Waterina garden with hose after 
receiving notice to desist. )« -Toowoomba 


Cii’T Council r. Barlow, [1926] i 
St. R. Qd. 55 ; 29 Q. J. P. 36.— AUS. j 

PART III. SECT. 2, SUB-SECT. 11. 

r. Duty to prove failure of *' charge ” 
affirmaitvely.] — In a vVaterworke 
Co.’b Act a penalty was Imposed 
for not keepiner the oo.'b pipes* 


“ charged '* with water, except in 
oases of drought, etc. On a complaint 
affainet the co. to recover a penalty : — 
Ilcld : defts. must prove affirmatively 
that the failure was within the excep- 
tions of the Act. — Bendigo Water- 
works Co. V. Fletcher (1871), 2 
V. R. (Law.) 43.— AUS. 
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of land on both sides, at a spot where the road was 
carried across a valley on an embankment, & 
wanting to connect his land on either side, K. 
employed pltf. at an agreed sum, to make a 
tunnel under the road. In doing the work, it was 
discovered that there was a leak in the defts.* main 
higher up the road, & on pltf. digging out the 
earth, the water from the leak flowed down upon 
the work & delayed it, so as to cause pecuniary 
damage to pltf., for which he brought an action 
against defts. : — Held : assuming K. could have 
maintained an action against defts. for injury to 
his property, as to which the ct. gave no opinion, 
the damage sustained by pltf. by reason of his 
contract with K. becoming loss profitable, or a 
losing contract, in consequence of the injury to 
K.’s property, gave pltf. no right of action against 
defts. 

(2) The tunnel was formed by digging through 
half the width of the road, forming the tunnel, &; 
then completing the other half in the same way. 
Before commencing the work K. obtained the 
consent of the road surveyor & the trustees : — 
Held : assuming K. could, under the circum- 
stances, have been indicted for the nuisance to the 
high road, the partial obstruction to the highway 
did not render the whole proceeding so illegal as 
to prevent pltf. who was engaged in it from 
recovering damages for a wrong. — C attle v, 
Stockton Waterworks Co. (1875), L. R. 10 Q. B. 
453 ; 44 L. J. Q. B. 139 ; 33 L. T. 475 ; 39 J. P. 
791. 

Annotationa : — As to (1) Apld. Remorquage A H^llce (Soc. 

Anon, fie) v. BennettH, [1011] 1 K. B. 243. Reid. Elliott 

Steam Tng Co. v. Shipping Controller, [1922] 1 K. B. 127 ; 

Federated Coal & Shipping Co. v. 11., [1922] 2 K. B. 42 ; 

The Zelo, [1922] P. 9. Qencrnlly, Refd. McColl v. Canadian 

Paeifle Ry., [1923] A. C. 120. Mentd. Allen v. Flood, 

I IH98] A. C. 1 ; Tho Amorlka, [1914] P. 1G7. 

268. Improper re-instatement of street — 

Damage to house.] — G lover v. East London 
Waterworks Co., No. 180, ante. 

269. Damage to gas pipes.] — Defts., 

a municipal corpn., as the watei*works undertakers 
for their borough & acting under powers con- 
ferred by a special Act, which incorporated the 
provisions of Waterworks Clauses Act, 1847 (c. 17), 
relating to the breaking up of streets, laid a water 
main in certain roads in which there were already 
gas pipes belonging to pltfs. They completed 
the work in 8epl. 1923. By Waterworks Clauses 
Act, 1847 (c. 17), s. 32 : “ When the undertakers 
open or break up the road or pavement of any 
street . . . they shall with all convenient speed 
complete the work for which the same shall be 
broken up, & fill in tho gi’ound & reinstate & make 
good the road or pavement ... so opened or 
broken up.” Defts. when filling in the ground 
after laying their main, neglected to ram the 
earth sufficiently, whereby pltfs.’ gas pipes were 
deprived of the support to which they wore 
entitled, &, owing to a subsidence of the soil, 
sustained a series of fractures in tho months of 
June & Dec. 1923, & July & Sept. 1924. In 
Dec. 1924, pltfs. commenced an action for the 
damage suffered in consequence of the fractures. 
Defts. relied on Public Authorities Protection 
Act, 1893 (c. 61), contending that the action had 
not been commenced within the six months thereby 
limited : — Held : (1) there was a continuing duty 
upon defts. under s. 32 of the Act of 1847 to remedy 
the neglect in the improper filling in of the ^ound, 
& time did not begin to run under the Act of 1893 
so long as that duty remained undischarged ; 
(2) pltfs. were entitled to recover compensation 
for all the damage sustained by them, including 
that resulting from the fractures which occurred 


more than six months before action brought. — 
Huyton & Roby Gas Co. v. Liverpool Corpn., 
[1926] 1 K. B. 146 ; 95 L. J. K. B. 269 ; 134 
L. T. 203 ; 90 J. P. 45 ; 42 T. L. R. 116 ; 70 
Sol. Jo. 226 ; 24 L. G. R. 1 , C. A. 

Damage by extraordinary traffic^ — See, 

generally. Highways, Vol. XXVI., pp. 460-475, 
Nos. 1762-1885. 

270. Liability to injunction — Pipes wrongfully 
laid.] — Where water pipes had, without the con- 
sent of the owner of the soil, been laid in the soil 
of a highway, an injunction to restrain the con- 
tinuance of the pipes was granted ; the owner of 
the soil not being left to his remedy at law, & not 
being required to establish his right at law. The 
facts tljat the soil under tho highway was of no 
value to the owner, & that liis motive for applying 
to the rt. was not connected with the enjoyment 
of his land, were held not to be reasons against the 
granting of the injunction. — Goodson v. Richard- 
son (1874), 9 Ch. App. 221 ; 43 L. J. Ch. 790 ; 30 
L. T. 142 ; 38 J. P. 436 ; 22 W. R. 337, L, C. & 
L. JJ. 

Annotations : — Consd. Allen v. Martin (1375), L. R. 20 Bq. 

462 ; Cooper v. (Vabtree (1882), 20 C*h. U. 589; St. 

Mary, Battersea, Vestry v. County of Ijondon Brubh 

ITovincial Kleotric Ligrhting Co. (1899), 80 L. T. .31 ; 

Marriott v. East Grinstead Gas & Water Co., [1909] 1 Ch. 

70. Refd. Wimbledon 6c Putney Commons Conservators 

r. Dixon (1875), 33 L. T. 679 ; Eardley v. Granville (1876), 

3 Ch. D. 826; Elias r. Griffith (1878), 8 Ch. D. .521; 

L. & N. W. Ry. V. Westminster Corpn., [1904] 1 Ch. 759 ; 

Riley V. Halifax Corpn. (1907), 71 J. P. 428 ; Butteiley Co. 

V. New Hucknall Colliery Co., [1909] 1 Ch. 37 ; Konuard 

V. Cory (1922), 91 L. J. Ch. 452. 

271. Recovery of cost of re-instatement of street 
— What expenses recoverable.] — NVhere a metro- 
politan local authority employ (‘ontractors to 
reinstate streets broken up by a co. in the exercise 
of statutory powers, tliey cannot, under Metro- 
polis Management Act, 1855 (c. 120), s. 114, 
recover from the co. any additional sum, beyond 
the amount actually paid by tho authority to 
their contractors, in respect of supervision over 
the work exercised by their officers, if in fact no 
expense for supervision is incurred beyond what 
would have been incurred in supervising the work 
if it had been done by the co. — Metropolitan 
Water Board v. Westminster City Council 
(1905), 75 L. J. K. B. 384 ; 70 J. P. 52 ; 22 
T. L. R. 92 ; 4 L. G. R. 237, C. A. ; revsg. S. C. 
sub nom. New River Co. v. Westminster City 
Council (1904), 73 L. J. K. B. 1009, D. C. 
Annotaiion : — Apld. Ballard v. Wandsworth Corpn. (1906), 

70 J. P. 331. 

272. Liability to pay compensation — Subsidence 
of street — Jurisdiction of Justices — Claim exceed- 
ing fifty pounds.] — Undertakers for the supply of 
water to a borough under a special Act, which 
incoiqiorated Lands Clauses (Consolidation Act, 
1845 (c. 18), & Waterworks Clauses Act, 1847 
(o. 17), under their statutory powers, broke up 
the soil of a public road, which was repairable by 
a county council, & laid a pipe therein, & they 
restored the road to its former condition. Eight 
months after the completion of the work a portion 
of tho road slipped & was repaired at a cost 
exceeding £50. Upon a claim preferred by the 
county council before two justices under s. 28 of 
Waterworks Clauses Act, 1817 (c. 17), to recover 
the cost of repairing tho damage the justices 
found (a) that the whole of the work of laying the 
pipe had been done in a proper, efficient & work- 
manlike manner ; (h) that the damage was the 
result of laying the pipe in the road ; — Held : the 
claim for compensation fell within Waterworks 
Clauses Act, 1847 (c. 17), s. 6, &, as it exceeded 
£60, the justices had no jurisdiction to entertain 
it. — H arpur V, Swansea Corpn., [1913] A. C. 

4 A 3 
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Sect, 3. — Licthility for defective work in streets : Sub- 
sects. 1 (fc 2.] 

597 ; 82 L. J. K. B. 1208 ; 109 L. T. 576 ; 77 

J. P. 381 ; 29 T. L. B. 737 ; 67 Sol. Jo. 773 ; 11 
L. Gi. K. 1096, H. L. ; affr;. S. C. sub nom. Swansea 
COKPN. V. Harpur, [1912] 3 K. B. 493, C. A. 


Sub-sect. 2, — Defective Street Apparatus. 

273 . Fire plug — Placing open fire plug In foot- 
path.] HENDRA V. PllELSEA WATERWORKS 

Governor <te Co. (1891), 8 T. L. K. 101. 

274 . Bursting.] — Hancock v. Southwark 

& Vauxhall Waterworks Co., [1889] W. N. 198. 

275 . Escape of water from — Severe frost.l — 

A waterworks co., pursuant to the statute incor- 
porating them, laid down main piiies at the pre- 
scribed depth below the surface of the street & 
placed in them proper fire plugs as required. By 
a frost of a severity rarely felt in England, a fire 
plug which had resisted the frost for twenty-five 
years was forced out & the water escaped from the 
main, but owing to the stopper above the plug 
being covered with ice & snow, the water could not 
rise to the surface, but was forced through the 
brickwork round the neck of the main & made its 
way int43 pltf.’s cellar, wliere it did damage : — 
Held : the co. were not liable since the accident 
arose from a frost of extraordinary severity, the 
effects of which the co. could not foresee or be 
(‘xpected to guard against, A consequently, there 
was no negligence on their part.- — Bi.yth v. 
BiRMrNCJUAiM Waterworks Co. (1850), 11 Exch. 
781 ; 25 L. J. Ex. 212 ; 20 L. O. S. 201 ; 20 
J. P. 217 ; 2 Jur. N. S. 333 ; 4 W. K. 291 ; 150 
E. K. 1047. 

Annotatimis : — Distd. Stcgglos v. Now River Co. (1863), 1 

New Itep, 2.16. Refd. Madras Kv. r. Zeitifndai of 

Carvctiuagarum (1874), 30 L. T. 770 ; Bull v. Shoiediteh 

Borough ( 1 002), 1 L. G. 11. 81. Mentd. Sjiiith r. L. & S. W. 

By. (1870), L. B. 6 G. P. 14 ; Strettoiis l)erl)> Bre\M*ry Co. 

V. Derby (Wpii., [1H!)4J 1 Ch. 431 ; Weld -Blundell r. 

StephuJiK, 1.1020] A. C. i)5(i ; Baker r. ,Tuuu*h, 110211 2 

K. B. 671 ; Iff Polemih Furness, Wjth>. 11021] 3 K. B. 

.060 ; Montreal Citv r. Watt Hi Scott, [1022] 2 A. C. .0.0.0 ; 

JMiilHpH r. Britannia Ilygioiuc Jiaundiy Co., [1023] 1 K. B. 

.030. 

276 . ,] — Pltf.’s premises w'cre 

flooded by an escape of water laterally from one 
of deft.’s pipes, arising from the starting of a fire- 
plug, in consequence of a severe frost. By reason 
of an accumulation of frozen mud on the top of 
the plug, the water was unable to force the jdug 
out & thus escape, in which case no damage would 
have resulted. Evidence was given that the plugs 
were known to start occasionally under such 
circumstances, A that the lateral escape of water 
might be prevented at a moderate expense : — 
Held: there was evidence to go to the Jury of 
n(‘gligence on the part of defts. — STEGOUEts v. 
New Biver (’o. (1863), 1 New Bep. 236 ; 11 W. B. 
234 ; affd. (1865), 13 W. B. 413, Ex. Ch. 

277 . Failure to repair — Broken cap.] — 

By a local Act a waterworks co. was bound, at the 
request of 4V)wn Improvement (^omrs., to fix fire 
phigs into their mains, At to repair & keep them in 
proper order, at the cost of the Improvement 
Cornrs., in wdiom the property in the plugs was 
vested by virtu of tlieir Improvement Act. In 
consequence of the cap of one of tlie lire plugs 
provided under the Act being broken, a horse 
placed his foot in the plughole & was lamed ; — 
Held : the waterworks co., &; not the Comrs., were 
liable for the injury. — Bayuey v. Wolverhampton 
Waterworks Co. (1860), 6 H. & N. 241 ; 30 
1.. J. Ex. .57 ; 25 J. P. 199 ; 158 E. B. 99. 
Annotations : — Consd. Moort^ v. Lambeth Waterworks Co., 

(1886), /iO .L V. 756. Refd. Dawsori v. Blnglcy U. D. C. 

(1910), 27 T. L. K. 46. 


278. Hole In plug box.] — Stockings 

V. Lambeth Waterworks Co. (1891), 7 T. L. K. 
460, C. A. 

Annotation : — Refd. Dawson v. Bingloy U. D. C. (1910), 27 
T. L. 11. 46. 

279. Projection above level of street.] — 

A fire plug had been lawfully fixed in a highway by 
defts. Originally the top of the fire plug had been 
level with the pavement of the highway, but in 
consequence of the ordinary wearing away of the 
highway the fire plug projected half an inch above 
the level of the pavement. The fire plug itself 
wa« in perfect repair. Pltf., whilst passing along 
the highway, fell over the fire plug & was hurt : 
Held : as the fire plug was in good repair, & had 
been lawfully fixed in the lugliway, no action by 
pltf. would lie against defts. — Moore v. Lambeth 
Waterworks Co. (1886), 17 Q. B. D. 462 ; 65 

L. J. Q. B. 304 ; 55 L. T. 309 ; 60 J. P. 760 ; 34 

W. B. 559 ; 2 T. L. K. 687, C. A. 

AnnoteUwns : — Consd. Thompson v. Brighton Corpn., 
Oliver v. Horsham L. B., llSOlTl Q. B. 332 ; G. C. By. v. 
Hewlett. 11916] 2 A. C. .511. Refd. Hartley r. Boohdule 
Gorpn., 11908] 2 K. B. 594 ; Dawson r. Bingley U. D. G. 
(1910), 75 .7. B. 17. Mentd. B. V. Poole Gorpn. (1887), 19 
Q. B. D. 602 : Steel v. Dartford L. B. (1891), 60 L. J. Q. B. 
256 ; J*ap^\orth v. Battersea B. G. (1914), 79 J. I’. 10.5, 

280. .] — Styles p. Ea.st London 

Waterworks Co. (1887), 4 T. L. K. 190. 

281. Meter cover — Failure to repair.] — A water 
meter which was the property of a water co. 
& used for measuring the water supplied by the co. 
to defts., the vestry of a parish, for watering the 
streets, was placed by defts. in a box of theirs 
sunk in tire footway of one of the streets A covered 
with an iron flap. Defts. as such vestry were by 
sect. 96 of Metropolis Management Act. 1855 
(c. 120), the surveyors of highways, A by s«‘ct. 116 
aut)ioi*ised to cause the streets in their parish to be 
watered. J^ltf. whilst walking along the street 
stepped on 1 he iron flap, A by reason of its having 
been worn smooth A b(‘Com€* slippery A dangerous, 
h(* fell A was injured. In an action by him against 
defts. for damages for such injury : — Held : though 
d<*fts. might not be liabh* as surveyors of Die iiigh- 
vay for negligence in not keeping the iron flap in 
a 7>roper state, they were in their capacity as the 
authority for wateimg tlie street, in which capacity 
tliey ha(l placed the iron flap there. —Blac’KMOre 
r. Mile P]nd Old Town Vestry (1882), 9 Q. B. 1>. 
451 ; 51 L. J. Q. B. 496 ; 16 1.. T. 869 ; 47 .1. B. 
62 ; 30 W. B. 740, C. A. 

A n not at 1071^ : Consd. Moons w L.iiuhoth WaUuNoiks Go. 
(1886), 17 Q. B. D. 4(52. l'ui)N\oi1h r. BultuihOfi B. C. 
(191]), 79 .7. I\ 105. Mentd. si( ol r. Dartford L. B. (1891 ), 
60 L. J. Q. B. 256 ; LamhuU r. Lovvostoft Gorpn. (1901), 
65 J. P. 326. 

282. .] — J*ltf. was injured owing to the 

dangerous condition of a water nmter pit cover in 
the lughway within the district of the Metro- 
jiolitan Water Board : — Held : the owners A 
occupiers of the premises, for the supply of water 
to which this cover was part of tlie apparatus, 
were primd jaeie liable, A the Water Board was 
not liable, the former, under Water Board (Charges) 
Act, 1907 (c. clxxi), s. 16 (1), having to maintain 
such apparatus. — M ist v. Metropoijtan Water 
Board A Creamilk, Ltd. (1915), 84 L. J. K. B. 
2041 ; 113 L. T. 500 ; 79 .1. 1\ 495 ; 13 L. G. B. 
874, D. C. 

283. Stopcock — Negligent fixing in street.] — 

Strube V. vSouthwark a Vauxhall Water Co. 
(1 889), ^5 T. L. K. 638, C. A. 

284. Failure to repair — Projection above 

level of street.] — Chapman r. Fyt.de Waterworks 
Co., No. 188, ante. 

286. .] — Defts. were authorised 

by statute to supply water in an adjoining district. 
By agreement with defts. the local highway 
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authority undertook to repair & keep in repair, i 
at defls.’ expense, the roads or pavements wliich 
had been opened or broken up by defts. during the 
twelve months specified in Waterworks Clauses 
Act, 1847 (c. 17), s. 32. In Oct. 1904, defts. opened 
a pavement in order to repair a pipe, & the local 
highway authority immediately thereafter re- 
instated the paving. The pavement having sunk 
below the level of a water box fixed in the pave- 
ment, the local authority repaired it again in 
July, 1905, but did not repair it subsequently. 
The county ct. judge found as a fact that the 
pavement was out of repair in Oct. 1906, A con- 
tinued unsafe until June, 1907, when pltf. slipped 
on tlie water box, A was injured in consequence 
of the pavement having su^ around the water 
hox : —Held : (1) the fact that the highway 

authority had a duly to keep the load level did 
not take away the liability of defts. for the 
obstruction caused by the negligence of them- 
selves or their agents at the expiration of the twelve 
months from Oct. 1904 ; (2) defts. w^ere liable for 
damages, A not merely for the penalty under the 
statute as the action was brought in respect of 
something altogether outside the relation of water 
supplier A water consumer. — Hautley r. ItocH- 
DAT.E CORPN., [1908] 2 K. B. 594 ; 77 L. .1. K. B. 
884 ; 99 L. T. 275 ; 72 J. V. 343 ; 21 T. 1.. B. 
025 ; 0 ].. (1. K. 858, 1). C. 

286. .] — The i)rovision of Metropolitan 

Water Board ((barges) Act, 1907 (c. clxxi), s. 8, 
which imposes on the owner or occupier of a house 
refpiiring a supply of water from the Metiopolitan 
Water Board the duty of maintaining the com- 
munication pipe A apparatus necessary for the 
purposes of such supply, applies in the case of a 
communication jiipe A apparatus already laid 
down at the date of, as well as in the case of 
such a pipe A apparatus laid down after, the 
coming into opeiation of the above-mentioned 
Act. Accordingly, where a per.son passing along 
a street within the limits of supply of the Metro- 
politan Water Board sustained injury through 
non-repair of a stop cock box w hich liad been placed 
in the pavement in connection witli a communica- 
tion pipe before the coming into opeiation of the 
above-mentioned Avi '.—Held : the Metropolitan 
Water Board was not liable in respect of the non- 
repair of the stop cock box. — Batt r. Metko- 
POJJTAY Water Board, [1911] 2 K, B. 965; 80 
Jv. J. K. B. 1354 ; 105 L. T. 490 ; 75 J. 1». ,545 ; 
27 T. J.. B. 579 ; 65 Sol. Jo. 714 ; 9 L. U. B. 1123, 
V. A. 

J nnoiatiov : — Folld. Mist r. Motropolituu Water hoard A 

(Yeaniilk SI L. J. K. B. 2041. 

287. Failure to fill up cavity.] — Pltf. wuis 

W'alking along the pavement when the toe of her 
boot went into the circular orifice of a stop cock 
box which was part of detts.’ w’atei- system, with 
the result that she .sustained personal injuries. 
The stop cock box had been constructed by the 
Jjambeth Waterworks co., who were detts.’ pre- 
decessors, under statutory authority. It had an 
opening 2i in. in diameter A 31 in. deep to the 
point where the spindle was reached. It was the 
practice of defts. to fill up the space between the 
spindle A the level of the pavement by means of 
a tight wisp of straw with mud or earth on top of 
it for the purpose of protecting the mechanism 
against frost A grit. Upon the occasion in 
question this wad only reached within 1 ift. of the 
top of the stop cock box ; — Held : the original 
construction of the stop cock box was lawful ; 
there w^as a duty to sujiplement the construction 
of the box by a wad, but there was no duty on the 


part of defts. to renew a wad which in course of 
time had become worn, A from the above facts the 
judge might infer that after the occasion of the 
last user of the stop cock box in question either no 
wad was put in or an insufficient one, A accord- 
ingly he w^as justified in coming to the conclusion 
that defts. were liable. — Osbokn v. Metro- 
poiitan Water Board (1910), 102 L. T. 217 ; 

74 J. P. 190 ; 20 T. 1.. K. 283 ; 8 L. O. R. 170, 
D. C. 

Amwtaiion : — Dbtd. lloHonbauni v. Metropolitan Water 
Board (1910), 10.1 L. T. 7:i9. 

288. .] — Pltf. caught her foot in a 

stop cock box in a highway A sustained personal 
injuries. The stop cock box was placed in 
position by the Metropolitan Water Board under 
statutory authority. It was the practice of the 
servants of the Water Board from time to time to 
till up these boxes with wads of straw for the 
purpose of protecting the spindle from frost A 
stones. At the time of the accident the wad of 
straw in the box in question had become so 
worn as to leave a hole some 2 inches deeiJ. 
The judge held that the Board were liable in 
damages. I'he <'t. of Apj3eal having asceitained 
from the judge that he had not applied his 
mind to the question whether these stop cock 
boxo.s weie a .source* of danger unless filled in 
with straw, but had assumed that they were by 
reason of the practice of tlie Water Board : —Held : 
theie must be a new trial. — Bosenbahm c. Metro- 
politan Water Board (1910), 103 L. T. 739; 

75 J. P. 12; 27 T. L. R. 103; 9 L. H. R. 316, 
r. A. ; o)) a ft] Hal from 8 L. (1. B. 735. 

Anrwidtiou . —Refd. Butt r. MctiopoJitim Water Board 

(1911), 9 L. (1. B. 997. 

289. Injury due to malicious act of third 

party.! — IVhere the proximate cause of the 
raLsing of an iron plate, lid, or covering of a water 
apparatus in a street of the Metropolis, above the 
level of the paMiiient so as to be a dangerous 
obstiuction by sticking up, is the malicious act 
of a thiid pel son against which jireeautions would 
liave been inoperative, the Metropolitan Water 
Board is not liable to any one thrown down by it 
A hurt, in the abs(‘nco of a finding that the 
occurrence could or ought to have been foicseen 
A provided against. Although bound to exercise 
all reasonable care the Board is not in the absence 
of such a finding responsible for damage caused by 
the malicious acts of third persons. — S impson v. 
Metropolitan Watp:h Board (1917), 15 T.. (1. B. 
(429. 

290. Valve cover — Failure to repair — Projection 
above level of street.]— The iron cover of a valve 
connected with a ua((*r main was properly fixed 
in a highway by deft.s., but in consequence of the 
ordinary wearing a^\ay of the highway the valve 
cover projected an inch above it. Pltf.’s horse 
using the higliway stumbled o\er tlie valve 
cover A was liuit. In an action against defts., 
who were both the water autliority A the highway 
authority, for tlie injury to the horse: — Held: 
it was the duty of d€*fts. to make such arrangements 
that works under their care should not become a 
nuisance to the liighway, A pltf. was entitled to 
recover. — K kntp. WoifTHiNG l^ooAL Board (1882), 
10 Q. B. 1). 118 ; 52 1.. J. Q. B. 77 ; 48 L. T. 362 ; 
47 J. P. 23 ; sub aoin. Kent r. Watling Local 
Board, 31 Wh B. 583, J). V. 

Annotations Dbtd. Moore r. Lambeth Wattrworks Co. 
(1886). 17 g. B. D. 462. Overd. ThompHOu v. Brighton 
(’orpn., Olher Plornham 1^. B., [1894] 1 Q. B. 332. 
The caHC in this et. of Moorr v. Lambeth Tf aiemsyrke Co., 
No. 279, ante, stamUng, in m> judgment Kcnl v. Worthing 
L. Li., cannot (A. L. Smciii L.J.), Mentd. R. v. Poole 
Corpn. (1887), 19 Q. B. I). 602. 
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Part IV. — Finance. 


Sect. 1.— LOCAL AUTHORITIES. 

See liOCAL Government, Vol. XXX., pp. 18-21 
Charges for supply of water.] — See Part 111., 
Sect. 2, sub-sect. 9, ante. 


Sect. 2.— STATUTORY COMPANIES. 

Sub-sect. 1. — In General. 

291. Issue of new capital — Provision for increase 
by special resolution — Validity of issue by Pro- 
visional Order.] — Where the articles provided that 
the capital of a certain gas & water co. might be 
increased by special resolution, & Provisional 
Orders were made under the Gas ^ Waterworks 
Facilities Act, 1870 (c. 70), purporting to effect 
such increase of capital : — Held : the issue of 
such additional capital was valid, & the holders 
thereof were entitled to be treated as members in 
the distribution of the surplus assets, although no 
special resolution had in fact been passed authoris- 
ing such issue. — lie New Tredegar Gas & Water 
Co., Ltd. (1914), 59 Sol. Jo. 101. 

292. Nature of shares.] — Though shares in water 
works are a legal estate, & corporeal inheritance, 
yet no one proprietor can receive the profits 
himself ; & as there is no other way to get at it, 
proper to come into this ct. for mesne profits. — 
Townsend (Lord) v. Ash (1745), 3 Atk. 330 ; 20 
E. R. 995, L. C. 

Annotations : — Distd. Bligrh v. Bront (1837), 6 L. J. Ex. Eg. 

58. Reid. Doo d. Lldgbird r. Lawson (i828), 8 B. & (3. 

(506 ; WatHon v. Spratley (1854), 10 Exch. 222. Mentd. 

Hlokw r. Sallitt (1854), 3 Do CL M. & G. 782. 

293. .] — Shares in the Chelsea Waterworks 

co. are personal property. — Bligh v. Brent 
(1887), 2 Y. & C. Ex. 208 ; 6 L. J. Ex. Eq. 58 ; 
100 E. R. 397. 

Annotations : — Distd. Baxter v. Brown (1845), 7 Man. & G. 

198. Consd. Watson v. Spralley (1854), 10 Exch. 222. 

Reid. Bradley v. Holdsworth (1838), 3 M. & W. 422 ; 

N. W. Ky. V. M'Mlcliacl, Birkenhead, Tiancashire & 

Choshii'e .Junction Uy. c, Pilcher (1851), 5 Exch. 121 ; lie 

Lanpham’s Will (1^853), 1 Eq. Kcp. 118; Thornton v. 

Keuipson (1854), Kay, 592 ; Ilayter v. Tucker (1858), 4 

K. & J. 243 ; Bulmor v. Norris (I860), 9 C. B, N. S. 19 ; 

Bennett c. Blaln (1863), 15 C. B. N. S. 518 ; Adair c. New 

Itivor CJo. & Metropolitan Water Board (1908), 25 T. L. It. 

193. Mentd. Nowry 6c Ennis^lcu Jly. v. Coombe (1849), 

3 Exch. 565. 

Whether within Mortmain Acts .] — See 

(Charities, Vol. VIII., p. 272, No. 371, 

Nature of debentures — Whether within Mortmain 
Acts.]— >SVc Charities, Vol. VIII., p. 273, No. 390. 

Remedies of debenture holders.] — See Com- 
panies, Vol. X., p. 1190, No. 8447. 

Windlng-up proceedings .] — See Companies, 
Vol. X., p. 1193, Nos. 8470, 8477. 


Sub-sect. 2. — Profits. 

See Waterworks Clauses Act, 1847 (c. 17), 
88. 75-82. 

294. What profits Include — Rents & profits of 
landed property.] — (1) The New River co., by the 
New River co.’s Act, 1852, which incorporates 
Waterworks Clauses Act, 1847 (c. 17), s. 75, is 
prohibited from distiibuting amongst its share- 
holders dividends exceeding the rate of 10 per cent. 
per annum. 

(2) The “ undertaking ” of the New River co., 
including its landed property, is all one under- 
taking, & the rents & profits of the landed property 
are part of the profits of the undertaking within 
Waterworks Clauses Act, 1847 (c. 17), s. 76. 


(3) The undertakings of the metropolitan water 
cos., on their transfer to the Metropolitan Water 
Board under Metropolis Water Act, 1902 (c. 41), 
ought to be valued as subject to & not as free from 
the obligations to contribute to the sinking fund 
created by the cos.’ special Acts. — Metropolitan 
Water Board v. New River Co. (1904), 20 
T. L. R. 687, H. L. ; revsg. S. C. sub nom. Be 
New River Co. & Metropolitan Water Board, 
68 J. P. 329, C. A. ; affg. S. C. sul) nom. East 
London Waterworks Co. v. Metropolitan 
Water Board, Grand Junction Waterworks 
Co. V. Metropolitan Water Board, New River 
Co. V. Metropolitan Water Board, 20 T. L. R. 
245, C. A. 

295. Dividends — Limit of dividend — Waterworks 
Clauses Act, 1847 (c. 17), s. 75.] — Metropolitan 
Water Board v. New River Co., No. 294, 
ante. 

296. Provision for payment of 

smaller dividend.] — The Weymouth Waterworks 
co. was incorporated by an Act of 1797, but was 
subjected to the provisions of an Act passed in 
1855, which incorporated Waterworks Clauses 
Act, 1847 (c. 17), & authorised a capital of £40,000 
to be issued, but did not fix any maximum rate 
of dividend on the capital. In 1907 the co. was 
einpowtTed to raise further capital to the amount 
of £60,000 by an Act which contained provisions 
that, except as by the Act otherwise provided, 
the new capital or the holders thereof were to be 
subject & entitled to the same liabilities, rights, & 

rivileges as if it were part of the original capital, 

ut limiting the dividend on the fui'ther capital 
to 5 per cent, per amium^ unless a larger dividend 
should be necessary at any time to make up 
deficiencies of former dividends. These de- 
ficiencies existed in respect of both classes of 
capital, & there was an anticipated annual sui'plus 
which was available towards making up the 
deficiencies : — Held : in making up the de- 
ficiencies, the CO. was bound to preserve, between 
the total amounts paid by way of back dividends 
to the holders of the two classes of capital, the 
proportions of 10 per cent. 5 iier cent, pre- 
scribed by the Waterworks Clauses Act, 1847 
(c. 17), 8. 75, & the special Act of 1897, as the 
maximum dividends on the two classes of shares 
respectively until the arrears were paid. — Wey- 
mouth Waterworks Co. v. Coode & TIasell, 
[1911] 2 Oh. 520 ; 81 L. J. Ch. 11 ; 104 L. T. 587 ; 
18 Mans. 385, 

297. Meaning of “ prescribed 

rate.”]— A waterworks co. was formed under a 
special Act, which incorporated Waterworks 
Clauses Act, 1847 (c. 17). Under subsequent 
special Acts, which incorporated Companies Clauses 
Act, 1803 (c. 118), the co. issued preference stock 
at 5 per cent. & 4^ per cent, respectively. None 
of the co.’s Acts contained a presciibed rate for 
the division of profits among the undertakers ; — 
Held : by virtue of Companies Clauses Act, 1803 
(c. 118), s. 13, the rates of interest fixed by the co. 
on the preference stock issued by them were 

‘ prescribed rates,” & the whole of the paid-up 
capital being subject to prescribed rates of interest 
/he co.,‘ by the Waterworks Clauses Act, 1847 
c. 17), 8. 75, were only entitled to divide as 
maximum dividends 10 per cent, per annum on 
the ordinary stock. — Chelsea Waterworks Co. 
V. Metropolitan Water Board, [1904] 2 K. B. 
77 ; 52 W. R. 449 ; 20 T. L. R. 433 ; aub nom. Be 
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Chelsea Water Co. & Metropolitan Water 
Board, 73 L. J. K. B. 532 ; 90 L. T. 831, 0. A. 

Deficiency In dividends.] — See Nos. 298- 

300, post. 

298. Surplus profits— Arrears ol dividends — 
Rights of shareholders.] — Under an Act of 1846, 
the dividends on the shares in a water co. were 
limited to 10 per cent., after payment of which k, 
providing for a contingent fund, the ct. of quarter 
sessions had power to reduce the water rates. Bv 
a second Act in 1854, the capital was extended h 
a variation made in the shares & rate of interest : 
IB eld : on the construction of the second Act, 
shareholders under the first Act were not deprived 
of their right to payment, out of any surplus, of 
their arrears of dividends existing at the passing 
of the second Act. — Coates v. Nottingham 
Waterworks Co. (3 861 ), 30 Beav. 86 ; 4 L. T. 607 ; 
7 Jur. N. S. 790 ; 9 W. R. 799 ; 54 R. R. 821. 

299. Different maximum divi- 

dends.] — Weymouth Waterworks Co. v. Coode 
k Hasell, No. 296, ante. 

300. Deficiency prior to incorporation 

of Waterworks Clauses Act, 1847 (c. 17).] — A 


water co., one of whose special Acts incorporates 
Waterworks Clauses Act, 1847 (c. 17), has no power 
to apply its surplus profits in making up to its 
ordinary stockholders any deficiency in the pre- 
scribed rate of dividend, or a full 10 per cent, 
dividend, if that is the prescribed rate, for any 
years before the time when Waterworks Clauses 
Act, 1847 (c. 17), was made applicable to the co. — - 
Kent Waterworks Co. v. Lamplough, [1904] 
A. C. 27 ; 73 L. J. Ch. 96 ; 89 L. T. 704 ; 68 J. P. 
361 ; 52 W. R. 401 ; 20 T. L. R. 107 ; 48 Sol. Jo. 
130 ; 2 L. G. R. 403, H. L. ; affg. S. C. sub nom. 
Lamplough v. Kent Waterworks Co., [1903] 1 
Ch. 575, C. A. 

Charges lor supply of water.] — See Part III., 
Sect. 2, sub-sect. 9, ante. 


Hkct. 3.— metropolitan WATER BOARD. 

See Metropolis Water Act, 1902 (c. 41), ss. 16-22. 

Charges for supply ol water.] — See Part V., 
Scot. 3, post. 


Part V. — Metropolitan Water Supply. 


Sect. 1.— METROPOLITAN WATER BOARD. 

SuB-bECT. 1. — Formation and Constitution. 

A. In General. 

See Metropolis Water Act, 1902 (c. 41). 

301. Transfer of undertaking to Metropolitan 
Water Board — Distribution of compensation — 
Rights ol different classes of shareholders.] — Uill 
V. Chelsea Waterworks Corpn. (1904), 48 
Sol. 3o. 708. 

302. Power to pay gratuities to em- 

ployees.] — A scheme prepared by a water co. under 
Metropolis Water Act, 1902 (c. 71), sched. 4, for 
the application & distribution of the compensation 
moneys payable iq^on the purchase of the co.’b 
undertaking by the Metropolitan Water Board 
does not empower the co. to pay a certain sum, 
part of the compensation moneys, as gratuities to 
those servants who had been for a certain number i 
of years in the service of the co. — Warren v. I 
Lambeth Waterworks (1906), 21 T. L. R. 685. 

303. Limit of supply — Effect of Metropolis Water 
Act, 1902 (c. 41), s. 34.] — Prior to Metropolis 
Water Act, 1902 (c. 41), the Ijambeth Waterworks, 
under a power given to them by an Act of 1848, 
by which they were incorporated, to supply water 
in the parish of Morden, had laid certain water 
mains in that parish, & had also, but without any 
authority to do so, laid water mains in parts of 
four other parishes. Pltfs. under their Act of 1871 
were given power to supply water, among others, 
to the four parishes, & also the parish of Morden, 

& supplied such portion of the parish of Morden 
as could bo served by them. The Act of 1902 
gave deft, board power to acquire & carry on the 
undertakings of certain water cos., including that 
of the Lambeth Waterworks, & to supply water 
in the parishes in which such cos. were authorised 
to supply water. Sect. 3 provided that* deft, 
board could exercise the powers previously vested 
in the cos., & that where any co. was suppl^dng 
water in any parish in which it was not authorised 
to supply water the Act constituting the co. should 
extend & apply to that parish. Beet. 34 provided 
that “ The provisions of this Act shall not empower 


the Water Board ... to supply water within the 
limits for the supply of water of the Sutton District 
Water co. as defined by the Sutton District 
Waterworks Act, 1871, except so much thereof 
as was on Mar. 25, 1902, supplied by the company 
of Proprietors of Lambeth Waterworks.” In 
these circumstances pltf. co. claimed a declaration 
that deft, board were not entitled to supply water 
within the parish of Morden except within so much 
of the parish as was on Mar. 25, 1902, actually 
being supplied by the Lambeth Waterworks : — 
Held : the Metropolis Water Act, 1902 (c. 41), s. 34, 
was not confined in its operation to the four parishes 
to the exclusion of the parish of Morden, & pltf. 
CO. were therefore entitled to the declaration asked 
for. — Sutton District Water Co. v. Metro- 
politan Water Board (1926), 90 J. P. 61. 

B. Transfer of Obligations. 

See Metropolis Water Act, 1902' (c. 41), s. 45. 

304. Obligations — Contribution to sinking fund.] 

— Metropolitan Water Board v. New River 
Co., No. 294, ante. 

305. Allowance of rebate.] — The Metro- 

politan Water Board is not bound to give a 
reduction in the rate to water consumers, although 
such a reduction had been granted by the water- 
works co. whose undertaking had been taken over 
by the board, & the profits had exceeded the 
prescribed amount, for, as the waterworks are not 
now carried on for the benefit of the undertakers, 
the sect, of Waterworks Clauses Act, 1847 (c. 37), 
wliich regulate ” the amount of profit to be received 
by the undert alters,” would not now ajmly. — 
Chiswick Urban District Council v. Metro- 
polis Water Board (1905), 69 J. P. 467 ; 21 
T. L. R. 620 ; 3 L. G. R. 917. 

300. Supply of water “ during continuance 

of existence of company” — Dissolution of com- 
pany.] — By an indenture, dated Sept. 26, 1841, 
the S. water co. covenanted to supply water to 
certain houses at certain rates during the con- 
tinuance of the ‘existence of the co. The S. 
water co. was scheduled to the Metropolis Water 
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Sect 1. — MetropolUan Water Board: Suh-sect 1, 
B, <&: C , ; 2. Sccte, 2 <fc 3 : Siib-secta, 

1, 2 cfc 3. Sect 4.] 

Board Act, 1902 (c. 41). As compensation had 
been duly paid, the S. water co. was dissolved under 
sect. 29. Pltfs. said that sect. 46 {b) bound the 
Water Board to perform the contract of the S. 
water co. : — Held : the contract could not be 
enforced, as it was only made during the con- 
tinuance of the existence of the co. — Edge v. 
Metropolitan Water Board (1907), 97 E. T. 279 ; 
71 J. P. 430 ; 23 T. L. R. 698 ; 6 L. G. R. 1183. 

307. Payment of King’s Clogg.] — The 

King’s Clogg, now consisting of an annual sum of 
£400, is an obligation which has been transferred 
to, & is now an obligation of, the Metropolitan 
Water Board, by virtue of the Metropolis Water 
Act, 1902 (c. 41), & same is under sect. 4 secured 
upon the water fund established by that Act. — 
MEmopOLiTAN Water Board v. Adair & New 
River Co. (1911), 27 T. L. R. 253 ; 55 Sol. Jo. 
270, IT. L. ; S. 0. sub nom» Adair v. New 

River Co., IjTd. & Metropolitan Water Board 
(1908), 25 T. L. R. 193, C. A. 

Covenant against assignment of leasehold 

premises without consent.] — See Landlord & 
Tenant, Vol. XXXI., p. 378, No. 6242. 

308. Benefits — Agreement to pay company for 
supply of water.] — By an agreement made on 
Nov. 4, 1902, M. agreed with the West Middlesex 
water co. to pay to the co. one guinea per annum 
for each of the twelve hydrants fixed at the King’s 
Theatre, Hammersmith. In 1909 the Metio- 
polLtan Water Board, to whom the undertaking 
of the West Middl('sex water co, was transferred 
by the Metropolis Water Act, 1902 (c. 41), sued M., 
under the agreement of Nov. 4, 1902, for twelve 
guineas in respect of the water supply to the 
hydrants for four quarters up to Mar. 31, 1909. 
Deft, contended that, having regard to the terms 
of Metropolis Water Act, 1902 (c. 41), & of the 
Metropolitan Water Board (Charges) Act, 1907 
(c. clxxi), the agreement was determined by opera- 
tion of law on Apr. 1, 1908, when the Act of 1907 
came into operation : — Held : the agreement was 
not so determined, but was saved by sect. 45 (b) 
of the Act of 1902 & sect. 35 of the Act of 1907.— 
Metropolitan Water Board v. Mulholland 
(1909), 74 J. P. 27 ; 8 L. G. R. 88, D. C. 

C. Transfer of Employees. 

See Metropolis Water Act, 1902 (c. 41), s, 47. 

309. Remuneration — Power of Board to alter — 
Although no alteration In duties performed.] — 
Pltf. had been employed by a London water co. 
whose undertaking was transferred to defts. by 
Metropolis Act, 1902 (c. 41), the appointed day 
being Juno 24, 1904. Down to Nov. 1906, pltf. 
had received certain extra remuneration for over- 
time work under a verbal agreement made with 
the water co. in 1899, which had been modified 
in 1902, but in that month defts. gave notice to 
pltf. that they would thereafter pay him nothing 
additional to his ordinary wages, & after the 
expiration of that notice defts. refused & had 
since refused to pay the extra remuneration. 
Pltf. now sought a declaration that the agreement 
of 1899 was valid & subsisting, & that he was 
entitled to the payment of arrears. It was found 
as a fact that since Nov. 1900, he had performed 
the same duties as before that date although his 
rate of pay had been altered : — Held : notwith- 
standing that Act provided that pltf. should 
receive not less salary, wages or pay than he would 
have been entitled to if the Act had not been 


passed, there was no right given him by the Act by 
which he was entitled to say that his rate of pay 
could never be altered so long os he was performing 
the same duties. — Rowsell v. Metropolitan 
Water Board (1916), 84 L. J. K. B. 1869 ; 79 J. P. 
267 ; 13 L. G. R. 654. 

310. Superannuation allowance — “ Existing 
officer ” — Officer not permanently employed — Dis- 
cretion of Metropolitan Water Board.] — Pltf., 
originally an assistant engineer of the New River 
CO., continued to hold that office imder their 
successors, the Metropolitan Water Board, from 
1902 to 1910, when he was informed by letter that 
the works under the Staines Reservoir Act, 1896, 
& the New River co.’s Act of 1897, having been 
completed, his services would not, after the 
expiration of three months, be required. The 
Board had determined, & their decision had been 
upheld by the Treasury, that pltf. was not entitled 
to compensation for loss of office under Metropolis 
Water Act, 1902 (c. 41), s. 47 ; & he therefore 
claimed a superannuation allowance under sub- 
sect. 10 of that sect. It was found as a fact upon 
the evidence that no limitation of his employment 
had been communicated to him when ori^ally 
engaged by the New River co., & that no limitation 
had been imposed upon the authority of the chief 
engineer of that co. who had engaged him : — 
Held : pltf. was entitled to a superannuation 
allowance, as having been “ dismissed ” on a 
groimd other than misconduct ; even if his 
original employment had been of a temporary 
character & had ipso facto come to an end on the 
completion of specific worl^, there was nothing 
in sub-sect. 10 of sect. 47 to limit the rights of 
existing officers or servants to such of them as 
were permanently employed. But as sub-sect. 10 
enacted that an existing officer upon ceasing to 
hold office was to be entitled to a superannuation 
allowance “ upon the terms & conditions & accord- 
ing to the scale specified in the Superannuation 
(Metropolis) Act, 1866 (c. 31),” the amount of 
pltf.’s superannuation allowance was in the dis- 
cretion of the Water Board. — Webster v. Metro- 
politan Water Board (1912), 76 J. P. 474 ; 10 
L. G. R. 1026. 


Sub-sect. 2. — Powers and Duties. 

See Metropolis Water Act, 1902 (c. 41), s. 24. 

Acquisition of land.] — See Compulsory Pur- 
chase OP Land, Vol. XI., p. 298. Nos. 2297, 2298. 

311. Well sunk near stream — Removal of support 
of subterranean water — Quantity of water in 
stream reduced — Liability of board where no direct 
abstraction from stream.] — English v. Metro- 
politan Water Board, No. 126, ante. 

312. Burst pipe — Opening street to repair — 
Notice to reinstate — Validity of notice.]— ^Applts. 
havmg discovered a leak in one of tneir pipes 
caused the roadway in the district of the W. city 
council to be opened, &, after repairing the 
defective pipe, temporarily reinstated the roadway. 
Resp., on behalf of W. city council, served the 
following notice on applis : 

“ Take notice that the W. city council require 
the Metropolitan Water Board forthwith well & 
sufficiently to repair & make good such part or 
parts of the pavement in Vauxhall Bridge road by 
189, sunk, broken, injured or damaged by reason 
of the breaking, bursting or want of repair of a 
pipe belonging to the board. Further take notice 
that the city council will make good the pavement, 
or sui’face, or soil, when broken up instead of per- 
mitting such work to be done by the board, & will 
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charge the board with the expense of making good 
such pavement, or surface, or soil, so broken up 
or opened. Please inform me when the board 
have broken up or opened the permanent surface 
or soil in order that I may give the necessary 
instructions for the pavement or soil to be made 
good.” Applts. did not carry out the work 
described in such notice within forty-eight hours : 
— Held : the notice was a good notice, & applts. 
were rightly convicted of committing a breach of 
the provisions of Metropolis Management Act, 1866 
(c. 120), s. 112, in not within forty-eight hours 
next after the service of the notice carrying out 
the requirements thereof. — Metropolitan Water 
Board v, Bradley (1910), 102 L. T. 893 ; 71 
J. P. 331 ; 8 L. G. R. 816, D. 0. 

318. Right of access to main — For inspection & 
repair — Main under property of railway company — 
Construction of agroement.] — Metropolitan 
Water Board v. London & North-Eastern Ry. 
Co., No. 72, ante, 

314. Duty to supply water — Action for penalties 
— Under Metropolis Water Act, 1871 (c. 113), s. 16 
— Who may bring action.] — When a metropolitan 
water co. has provided a supply of water for a 
district, under Metropolis Water Act, 1871 (c. 113), 
s. 7, a private individual cannot take proceedings 
against the co. for the penalties, imposed by s. 16, 
for refusing or neglecting “ to provide & keep . . . 
a constant supply of pure & wholesome water 
sufficient for the domestic purposes of the inliabi- 
tants.” Such proceedings can only be taken by 
the metropolitan authority within the jurisdiction 
of which the penalty has been incurred. — Kyfpin 

V. East London Water Co., [1896] 1 Q. B. 440 ; 
66 L. J, M. C. 60 ; 74 L. T. 141 ; 60 J. P. 230 ; 44 

W. R. 446 ; 12 T. L. R. 201 ; 18 Cox, C. C. 235, 
D. C. 

-.] — See Part III., Sect. 2, ante. 


Sect. 2.— PURPOSES. 

Domestic purposes.] — See Part III,, Sect. 2, 
sub-sect, 2, A, ante. 

Trade & non-domestic pmposes.] — See Part 
III., Sect. 2, sub-sect. 7, ante. 

Public purposes.] — See Part III., Sect, 2, sub- 
sect. 3, ante. 


Sect, 3.— CHARGES. 

Sub-sect. 1. — Water Rates. 

See Metropolitan Water Board (Charges) Act, 
1907 (c. clxxi). 

816. Liability to be rated — Owner or occupier — 
Annual value of premises — Mode of proof.] — The 

provisions of Water Rate Definition Act, 1886 
(c. 34), apply not only to sect. 68 of Waterworks 
Clauses Act, 1847 (c. 17), but also to sect. 72 of 
that Act & to sect. 58 of Southwark & Vauxhall 
Water Act, 1852, & consequently, in order to prove 
the annual value of a house in the metropolis for 
the purpose of determining whether the water rate 
is to be paid by the owner or the occupier it is 
sufficient to produce the rate book showing the 
rateable value of the house as settled by the local 
authority. — Metropolitan Water Board v. 
Strebton (1910), 102 L. T. 220; 74 J.^. 180; 
8 L. G. R. 277, D. C. 

SI 6. House or building occupied as separate 

tenement — Intercommunication between adjoining 
houses — Supply of water to one house only.] — 

Defts. for the purposes of their business established 
communication between two blocks of buildings 
occupied by them which consisted of what had 


formerly been separate buildings. To one of these 
buildings a supply of water was furnished by pltfs. 
by means of a communication pipe which was 
unconnected with any other part of the premises. 
Persons employed in other parts of the premises 
were accustomed to come to the building actually 
supplied by pltfs. for the purpose of obtaining 
water for drinking purposes. Pltfs. sought to 
recover from defts. water rate baaed upon the 
rateable value of the whole of the premises on the 
ground “ that it was a house or building occupied 
as a separate tenement” within the meaning of 
sect. 8 of Metropolitan Water Board (Charges) 
Act, 1907 (c. clxxi). The county ct. judge held 
that the building to which the water was actually 
supplied was a ‘‘ house or building occupied as a 
separate tenement ” & that defts. were only liable 
to pay water rate based upon the rateable value 
of that particular building : — Held : there was 
evidence upon which the judge could so hold. — 
Metropolitan Water Board v. Baker (G. P. 
& J.), Ltd. (1910), 102 L. T. 636 ; 74 J. P. 337 ; 
26 T. L. R. 396 ; 8 L. G. R. 623, D. C. 

317. House not exceeding £20 In value — 

Liability of owner — Meaning of “owner.”] — 
Metropolitan Water Board v. Brooks, No. 207 
ante. 

818. Basis of assessment — Annual value — Mode 
of proof.] — M etropolitan Water Board v 
Streeton, No. 316, ante. 

319, Rateable value.] — C olley’s Patents, 

Ltd. V. Metropolitan Water Board, No. 162, 
ante. 

Valuation lists — What is “ valuation list In 
force .”] — See Rates & Rating, Vol. XXXVIIT., 
pp. 636, 637, No. 1 548. 

320. Making of rate— Duty of undertakers to 
allow rebate — Supply of water for domestic pur- 
poses to business premises.] — C olley’s Patents, 
Ltd. V. Metropolitan Water Board, No. 162, 
ante. 

Recovery of rates .] — See Sub-soct. 3, post. 


Sub-sect. 2. — Supply by Measure. 

Sec Metropolitan Water Board (Charges) Act, 
1907 (c. clxxi). 

321. Right to supply by measure — House used 
for trade or business purposes — Restaurant.] — 

Oddbnino V. Metropolitan Water Board, No. 
161, ante. 

322. Who chargeable— Builder “ requiring ” 
supply for building operations — Meaning of 
“ require.”] — Metropolii'an Water Board v. 
Johnson & Co., No. 199, ante. 

See, also. Part III., Sect. 2, sub-sect. 9, ante. 


Sub-sect. 3. — Recovery of Rates and 
Charges. 

Expense of providing supply of water to water 
closet — Liability of tenant.] — See I^andlord A; 
Tenant, Vol. XXXI., pp. 303, 304, No. 4477. 

Arrears of rate — Whether trustee In bankruptcy 
“ incoming tenant.”] — See Bankruptcy, Vol. IV,, 
p. 206, No. 1899. 

Proceedings for recovery.] — See, generally, 
Part HI., Sect. 2, sub-sect. 9, C., ante. 


S^CT. 4. — OFFENCES. 

323. Provision of prescribed fittings — Right of 
entry to Inspect fittings— Whq^her notice to provide 
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Sect. 4. — Offences, Sect. 6.1 

fittings condition precedent.] — (1) Service of a 
notice under Metropolis Water Act, 1871 (c. 113), 
8. 27, requiring an owner or occupier to supply 
premises with the prescribed fittings, is not neces- 
sary to give a right of entry & inspection to the 
officers or agents of the water company under 
sect. 30 of the same statute. 

(2) Before a person can be convicted under 
Metropolis Water Act, 1871 (c. 113), s. 30, of 
hindering the officer or agent of the water co. from 
entering a house to inspect & examine the pre- 
scribed fittings there must be proof of the regula- 
tions as to such fittings. — Metropolitan Water 
Board v. Northcott (1907), 96 L. T. 708 ; 71 
J. P. 338 ; 6 L. G. R. 770, L). C. 

824. Conviction for non-compliance with 

MetropoUs Water Act, 1871 (o. 113)~Rlght of 
appeal.] — Norman v. Slade (1887), 61 J. P. 41. 

326. Failure to repair service pipe — Right of 
undertakers to cut off supply.] — A water co. in 
the metropolis, who were furnishing a consumer 
with a constant supply of water for domestic 
purposes, tlie pipe communicating with his pre- 
mises being attached to the co.’s main under the 
roadway of a public street, opened up the road- 
way & found a defect in the communication pipe 
causing a serious waste of water. They there- 
upon gave him written notice to repair the pipe 
forthwith ; & upon his failing to so do, they cut 
off the water supply to his premises at the main, 
&; refused to supply him until the pipe was re- 
paired. By Metropolis Water Act, 1871 (c. 113), 
8. 28, in the case of a constant supply every owner 
or occupier, upon whom notice in that behalf has 
been served under the Act, shall provide the pre- 
scribed fittings & shall from time to time keep the 
same in proper repair. By sect. 3 the term 
“ fittings ” includes communication pijies. By 
sect. 32, if any person supplied with water by the 
co. wron^ully fails to do anything which, under 
the provisions of the Act, ought to be done for 
Ijreventing the waste of the co.’s water, they may 
cut off his supply & cease to supply him with 
water so long as the injury remains or is not 
remedied : — Held : on the facts stated above, the 
co. were entitled to cut off the supply until the 
pipe was repaired, & therefore that th^ were not 
liable to the penalty imposed by Waterworks 
Clauses Act, 1847 (c. 17), s. 43, for “ neglecting or 
refusing ” to suuply water to consumei's. — Grand 
Junction Waterworks Co. v. Rodocanaciii, 
[1904] 2 K. B. 230 ; 73 L. J. K. B. 441 ; 90 L. T. 
819 ; 68 J. P. 290 ; 52 W. R. 508 ; 20 T. L. R. 
410 ; 48 8ol. Jo. 384 ; 2 L. 0. R. 689, D. C. 
Annotations : — Consd. Colno Valley Water Co. v . Ilall HOOT), 

96 L. T. 395 ; Paruell v . Portfimouth Wat^jrworks Co. 

(1910), 76 J. P. 99. 

326. Alteration of apparatus — Cutting com- 
munication pipe & affixing thereto pipe for adjoining 
house.] — By Waterworks Clauses Act, 1863 (c. 93), 
s. 19, it is made unlawful for the owner or occupier 
of any premises supplied with water to affix any 
pipe to a pipe belonging to the undertakers or to 
a communication or service pipe belonging to such 
owner or occupier without the consent/ of the under- 
takers, & by regulation 5 made under Metropolis 


Water Act, 1871 (c. 113), s. 17, every house sup- 
plied with water is to have its own separate com- 
munication pipe “ provided that as far as is con- 
sistent with the special Acts of the co. in the case 
of a group or block of houses, the water rates of 
which are paid by one owner, the owner may at 
his option have one sufficient communication pipe 
for such group or block ” : — Held : this regidation 
did not justify applt. in cutting a communication 
pipe & affixing thereto a pipe for another adjoining 
house which formed part of a continuous row of 
houses without the consent of resps., & by doing 
so he had committed an offence within Water- 
works Clauses Act, 1863 (c. 93), s. 19. — Kyffin 
V. Metropolitan Water Board (1908), 99 L. T. 
809 ; 72 J. P. 617 ; 7 L. G. R. 16, D. C. 


Sect. 5.~-P0WERS AND DUTIES OF METRO- 
POLITAN LOCAL AUTHORITIES. 

827. Cutting off water — Necessity for notice to 
sanitary authority — What amounts to cutting off 
supply — Question of fact.] — Water was supplied 
to a dwelling-house by a water co. by means of a 
service pipe connected with the co.’s mains. In 
this service pipe at a point between the house &; 
the main was a stop cock provided by the landlord 
of the house, to wljom belonged the service pipe 
<fc stop cock. There being a leak in the service 
pipe between the stop cock & the house, the co., 
after notice to the tenant of the existence of the 
leak, turned down the stop cock to prevent waste, 
A thereby turned off the water supply from the 
house, <&; the water remained turned off until the 
leak was repaired by the landlord, when it was 
turned on again by the landlord’s workman open- 
ing the stop cock. There was no intention on the 
part of the co. to withdraw the supply except for 
the immediate purpose of stopping the leak. A 
magistrate having found, on the above facts, thal 
there was no “ cutting off of the water supply ” 
or “ ceasing to supply the house with water ” 
within the meaning of Public Ilealth (London) 
Act, 1891 (c. 76), 8. 49, so as to render it necessary 
tliat notice should be given to the sanitary 
authority : — Held : the question whether or not 
the water co. had cut off the water supply was a 
question of fact rather than a question of law, & 
the magistrate having found that there was no 
cutting off within the meaning of the sect., there 
was no ground for overruling his finding as being 
wrong in point of law. — Young v. Southwark & 
Vauxhall Water Co. (1893), 69 L. T. 144 ; 57 
J. P. 806 ; 41 W. R. 022 ; 37 Sol. Jo. 609 ; 6 R. 
432, D. C. 

Annotation .— Apld. Grand Junction Waterworks Co. r. 

Rodocanaohi, [1904] 2 K. B. 2.30. 

.] — See Public Health (London) Act, 

1891 (c. 76), 8. 49. 

Effect of insufficient supply of water.] — See 

Public Ilealth (London) Act, 1891 (c. 76), s. 48. 

Supply to tenement houses.] — See London County 
Council (General Powers) Act, 1907 (c. clxxv), 
8. 74. 

Effect of absence of water fittings.] — See Public 
Health (IxDndon) Act, 1891 (c. 76), s. 2 (1) (/). 
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WATERCOURSES. 

See Easements and Profits A Prendre ; Sewers and Drains ; Waters and Watercourses. 


WATERMEN. 

See Waters and Watercourses. 
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